This  is  a  digital  copy  of  a  book  that  was  preserved  for  generations  on  library  shelves  before  it  was  carefully  scanned  by  Google  as  part  of  a  project 
to  make  the  world's  books  discoverable  online. 

It  has  survived  long  enough  for  the  copyright  to  expire  and  the  book  to  enter  the  public  domain.  A  public  domain  book  is  one  that  was  never  subject 
to  copyright  or  whose  legal  copyright  term  has  expired.  Whether  a  book  is  in  the  public  domain  may  vary  country  to  country.  Public  domain  books 
are  our  gateways  to  the  past,  representing  a  wealth  of  history,  culture  and  knowledge  that's  often  difficult  to  discover. 

Marks,  notations  and  other  marginalia  present  in  the  original  volume  will  appear  in  this  file  -  a  reminder  of  this  book's  long  journey  from  the 
publisher  to  a  library  and  finally  to  you. 

Usage  guidelines 

Google  is  proud  to  partner  with  libraries  to  digitize  public  domain  materials  and  make  them  widely  accessible.  Public  domain  books  belong  to  the 
public  and  we  are  merely  their  custodians.  Nevertheless,  this  work  is  expensive,  so  in  order  to  keep  providing  this  resource,  we  have  taken  steps  to 
prevent  abuse  by  commercial  parties,  including  placing  technical  restrictions  on  automated  querying. 

We  also  ask  that  you: 

+  Make  non-commercial  use  of  the  files  We  designed  Google  Book  Search  for  use  by  individuals,  and  we  request  that  you  use  these  files  for 
personal,  non-commercial  purposes. 

+  Refrain  from  automated  querying  Do  not  send  automated  queries  of  any  sort  to  Google's  system:  If  you  are  conducting  research  on  machine 
translation,  optical  character  recognition  or  other  areas  where  access  to  a  large  amount  of  text  is  helpful,  please  contact  us.  We  encourage  the 
use  of  public  domain  materials  for  these  purposes  and  may  be  able  to  help. 

+  Maintain  attribution  The  Google  "watermark"  you  see  on  each  file  is  essential  for  informing  people  about  this  project  and  helping  them  find 
additional  materials  through  Google  Book  Search.  Please  do  not  remove  it. 

+  Keep  it  legal  Whatever  your  use,  remember  that  you  are  responsible  for  ensuring  that  what  you  are  doing  is  legal.  Do  not  assume  that  just 
because  we  believe  a  book  is  in  the  public  domain  for  users  in  the  United  States,  that  the  work  is  also  in  the  public  domain  for  users  in  other 
countries.  Whether  a  book  is  still  in  copyright  varies  from  country  to  country,  and  we  can't  offer  guidance  on  whether  any  specific  use  of 
any  specific  book  is  allowed.  Please  do  not  assume  that  a  book's  appearance  in  Google  Book  Search  means  it  can  be  used  in  any  manner 
anywhere  in  the  world.  Copyright  infringement  liability  can  be  quite  severe. 

About  Google  Book  Search 

Google's  mission  is  to  organize  the  world's  information  and  to  make  it  universally  accessible  and  useful.  Google  Book  Search  helps  readers 
discover  the  world's  books  while  helping  authors  and  publishers  reach  new  audiences.  You  can  search  through  the  full  text  of  this  book  on  the  web 


at|http  :  //books  .  google  .  com/ 


Digitized  by 


Google 


Digitized  by 


Google 


Digitized  by 


Google 


Digitized  by 


Google 


Digitized  by 


Google 


Digitized  by 


Google 


Digitized  by 


Google 


National  Reporter  System — State  Seriea 

THE 

PACIFIC  REPORTER 

WITH  KEY-NUMBER  ANNOTATIONS 

VOLUME  125 

PERMANENT  EDITION 


CONTAINING  ALL  THB  DECISIONS  OP  THE 


SUPREME  COURTS  OF  CALIFORNIA,  KANSAS,  OREGON,  WASHINGTON 

COLORADO.  MONTANA.  ARIZONA.  NEVADA.  IDAHO,  WYOMING 

UTAH.  NEW  MEXICO^  OKLAHOMA.  COURTS  OF  APPEAL 

OF  CALIFORNIA  AND  COLORADO.  AND  CRIMINAL 

COURT  OF  APPEALS  OF  OKLAHOMA 


AUGUST  26  —  SEPTEMBER  23,  1912 


ST.   PAUL 

WEST  PUBLISHING  CO. 
1912 


Digitized  by 


Google 


J. 


COPTBIOHT,  1912 
BT 

WEST  PUBLISHING  OOMPANT 
(125  Pao.) 


Digitized  by 


Google 


PACIFIC  REPORTER,  VOLUME  12S 


JUDGES 


OFTHB 


COURTS  REPORTED  DURING  THE  PERIOD 
COVERED  BY  THIS  VOLUME 


ARIZONA — Supreme  Court. 

ALFRED  FRANKLIN,  Ckikf  JusncK. 

ASSOCIATE  JTTSnCXS. 

HENRY  D.  ROSS.  D.  L.  CUNNINGHAM. 

CALIFORNIA— Supreme  Court 

WILLIAM  H.  BBATTT,  Chiot  JusnoE. 
ASSOdAIX  n;STICBS. 

F.  W.  HENSHAW.  W.  G.  LORIGAN. 

F.  M.  ANGETjLOTTL  M.  C.  SLOSS. 

LUCIDN  SHAW.  HBNRT  A  MELVIN. 

District  Courts  of  Appeal. 
First  District  . 

TH08.  J.  LENNON,  Pbesidino  Justick. 
8.  P.  HALL.  F.  H.  KERRIGAN. 

Second  District 

•    •  » 

M.  T.  ALLEN,  Pbesidino  Justice. 
VICTOR  E.  SHAW.  W.  P.  JAME& 

Third  District 
N.  P.  CHIPMAN,  Pbesidino  Justice. 
B.  O.  HART.  A.  O.  BURNETT. 

COLORADO— St^rem^  Court. 

JOHN  CAMPBELL,  Chief  Justice. 

ASSOCIATE  JT78TIOBS. 

GEORGE  W.  MUSSBB.  WILLIAM  A.  HILL. 

WILLIAM  H.  GABBERT,  JAMES  E.  GARRIGUES. 

&  HARRISON  WHITE.  MORTON  S.  BAILET. 

Court  of  Appeals. 
TULLY  SCOTT,  Pbesidino  Judge. 

ASSOCIATE  JUDOES. 

ALFRED  R.  KING.  EDWIN  W.  HURLBUT. 

LOUIS  W.  CUNNINGHAM.  STUART  D.  WALLING.* 

WILLI AAI  B.  MORGAN.*      ■ 

>  Diad  Aacttst  ^,  in>. 

*  Appointed  Septemb»r  14,  1812,  to  succeed  Stuart  D.  Walling. 

(V)  ,    .         „ 


Digitized  by 


Google 


_J 


IDAHO— iSupreme  Court. 

GEOHGB  H/  SIBVV^^T.  Cuw  iusnOK. 

'    ■    -  '  rtwtiou.- 
JAMES  r.  AILSHIB.  ISAAC  N.  BULUYAN. 

KANSAS*— Spfrefite  Cotirt 

WILLIAM  A>  JOPNBTON.  Cbiet  Juitioi. 

jusncxs. 

KOUSSEAD  A.  BURCH.  SILAS  PORTEE. 

HBNBT  F.  MASON.  ALFRED  W.  BENSON. 

CLARK  A  SMITH.  JUDSON  S.  WEST. 

MONTANA— Supreme  Court 
TBBO.  BBANTLX,  Cbhv  ivemam.    . 

ASSOCIATE  JUSTICES. 

WM.  U  HOLLOWAX.  BENBT  &  8MITEL 


NEVADA— Supreme  Court. 
JAMES  G.  SWEENEY,  Chixt  JtrsTicx. 

ABSOOIATK  JUSTICES. 

O.  r.  TALBOT.  F.  H.  NOBCBOSa 

NEW  MEXICO— Supreme  Court 

..     CLARBNCS  J.  ROBERTS,  Cmsr  JusTioi.      .     '<   . 

ASsopiATX  jusxicas. 
RICHARD  H.  HANNA.  FRANK  W>  PARKER. 

OKLAHOMA— Supreme  Court. 

JOHN  B;  TURNER,  Chief  Justice. 
SAMUEL  W.  HAYES,  Vice  Chief  Justice. 

ASBOOUn  JUSTICES. 

SAMUEL  W.  HAYES.  MATTHEW  J.  KANIL 

B.  L.  WILLIAMS.  JESSE  J.  DUNN. 

avftMwt  court  coMMissioims. 

DioMon  No.  1. 
C3HAS.  B.  AMES.  X  B.  A.  ROBERTSON. 

J.  F.  SHARP. 

Division  Vo.  2. 
PHIL.  D.  BREWER.  M.  B.  ROSSBB. 

JNO.  B.  HABBISON. 


Criminal  Court  of  Appeals. 

HENRY  M.  FURMAN,  Pbesidihg  Judob. 

associate  judges. 

THOMAS  H.  DOYLE.  JAB.  B.  ABMSTBONa 


Digitized  by 


Google 


JUDGES  OF  TUB  COURTS  vii 


OREGON— Supreme  Court 
ROBERT  EAKIN,  Chief  Justice. 

ASSOOIATI  JUSTICES. 

THOMAS  A.  McBRIDE.  HENRY  J.  BEAN. 

FRANK  A.  MOORE.  GEORGE  H.  BURNETT. 


UTAH — Supreme  Court. 
J.  E.  FRICK,  Chikf  Justiok. 

JUSTICES. 

WM.  M.  McCARTT.  P.  N.  STRAUP. 

WASHINGTON— Supreme  Court. 

B.  O.  DUNBAR,  Cunr  Justice.* 
Department  1.* 
associate  justices. 
STEPHEN  J.  CHADWICK.  HERMAN  D.  CROW. 

MACK  F.  GOSE.  EMMETT  N.  PARKER. 

Department  ?.* 

associate  jubticbb 

O.  O.  EIXIS.  WALIiACB  MOUNT. 

MARK  A.  FULLERTON.  GEORGE  B.  MORRIS. 

WYOMING— Supreme  Court 

CIRUS  BEARD,  Chief  Justice. 

A880CIATB  justices. 

RICHARD  H.  SCOTT.  CHARLES  N.  POTTER. 


•  Died  Septamber  U,  191S.  *  Commencing  Janaary  Term,  UU. 


Digitized  by 


Google 


1/ 


f   [ 


Digitized  by 


Google 


CASES  REPORTED 


Pag( 
A.  C.  Burdick  &  Ca,  Willianw  T.  (Or.). ...  844 

Ackenbausen,  State  v.  (Kan.) 14 

Acorn  Gold   Min.    Co.,   Hendri«  T.   (C!olo. 

App.) 642 

Adams,  Watkina  y.  (Colo.) 122 

Adama,  Williamson  r.  (Okl.) 486 

Jfitna  Indemnity  Co.,  Ilae  t.  (Wash.) 780 

JEtna  Life  Ins.  Co.,  Coaat  Lumber  Co.  r. 

adaho)  185 

All  Persons.  Bailley  ▼.  (Cat.  App.) 9.S9 

All  Peisons,  Hynes  ▼.  (Cal.  App.) 25.S 

All  Persons.  Ruland  T.  (Cal.  App.) 939 

American  Fork.CSty  y.  Nieholes  (Utah)..  895 
American    Hospital    Asa'n,    McAllister    T. 

(Or.)   286 

Ames  y.  Nostrum   (Colo.) 120 

Anderson   y.  Board  of  Com'rs  of  Lemhi 

County  (Idaho) 188 

Anderson   y.   Board  of  Com'rs  of  Lemhi 

Covnty  (Idaho) 193 

Anderson,  Bowsmaa  y.  (Or.) 270 

Anderson,  Griffith  y.  (Idaho) 218 

Anderson  y.  McMahan  (Okl.) 455 

Anderson,  Shoshone  Highway  Dist  of  Lin- 
coln Connty  y.  (Idaho) 219 

Anderson  y.  Spriestersoach  (Wash.) 166 

Angel  y.  Columbia  Canal  Go.  (Wash.) ....  766 
Animas  Conaol.   Ditch   Co.  y.   Bmallwood 

(Colo.    App.) 594 

Armstrong  t.  .  Jarron  (Idaho) 170 

Asher.  Clarke  y.  (Colo.) 538 

Ashley   Silk    Co.    y.    Oklahoma   Fire   Ins. 

Co.   (OkL) 449 

Astoria  Nat  Bank,  Hahn  y.  (Or.) 284 

Atchison,   T.  &   S.   F.   R.   Co.,   Board  of 

Com'rs  of  Bent  County  y.  (Colo.) 628 

Atchison,  T.  &  S.  F.  R.  Co.  y.  Board  of 

Com'rs  of  Beno  County  (Kan.) 108 

Atchison,  T.   &  S.  F.  B.  Co.  y.  Gnmaer 

(Colo.    App.) 589 

Atchison,  T.  &  8.  F.  R.  Co.,  State  y.  (Kan.)  98 
Atchison,  T.  &  &  F.  R.  Co.  y.  State  (Okl.)  721 
Atchison,  T.  &  S.  F.  R.  Co.,  Wastine  y. 

(Kan.)   64 


Bagley  t.   Deylin    (CoL  App.)    9S9 

Bagley  y.  LiUenthal   (Cal.   App.)    938 

Bagley  y.  San  Franoisco  (CaL  App.)    ...  931 

Bailey,  Collins  y.  (Colo.  App.) 643 

Bailley  y.  All  Persons  (Cal.  App.) 93{ 

Baker,  State  y.  (Wash.) lOM 

BaH e.  Towers  v.  (Colo.) 637 

BaHo,  People  y.  (CaL  App.) 1081 

Bank  of  Bromfield  y.  McKinlay  (Colo.)...  493 
Bank  of  Fairview  y.  Martin  (OkL)......  724 

Bank  of  Lind  y.  Thomas  (Wash.) 776 

Bank  of  Venice  t.  Hutchinson  (Col.  App.)  252 

Banks  y.  Clark  (OkL) 724 

Barber,  Thompson  y.  (Kan.) 33 

Barber  Asphalt  Pay.  Co.,  Oklahoma  Fire 

Ins.  Co-  V.  (Okl.) 784 

Barnes,  City  of  Ottawa  y.  (Kan.) 14 

Bamett.  Welch  y.  (OkL) 472 

Bassett,  Mays  y.  (N.  M.) 609 

Battey,  Martin  v.  (Kan.) 88 

Baxter  y.  Baxter  (CaL  App.) 859 

Beatie,  Dose  v.  (Or.) 277 

Beaver  City,  Hardy  y.  (Utah) ;;....  679 

Beck,  Irvine  v.  (Or.) 832 

Bekins  -  Van  &  Storage  Co.,   Martiand  T. 

(Cal-  App.) 789 

Bellevue  State  Bank  v.  Coffin  (Idaho)...  816 

Benedict,  Ludwig  v.  (Okl.) 739 

Beanett  y.  Nourse  (Idaho) ..........103S 

125  P. 


Pag* 


Berthol's  Estate,  In  re  (CaL) 760 

Beymer,  Hall  y.  (Oolo;  App.) 661 

Bice,  Smith,  Wogan  &  Co.  y.  (OkL) 456 

BickneU  V.  Henry   (Wash.).. 156 

Biddle  y.  Leavenworth  light.  Heat  &  Pow- 
er Co.  (Krin.) 61 

Bijott  Irt.  Dist,  Von  Richthofen  y.  (Colo.)  495 
Bmgham,  Webster  Bros.  MilL  Co.  v.  (Ariz.)  709 

BirreU,  Gorman  v.  (Utah) 685 

Ldaine   Gold   Uin.   Co.   y.   Ferry   Coun^ 

(Wash.)   1021 

Blake,  Hllsmeyer  y.  (Okl.) 1120 

Bloomer  v.  Jones  (Colo.  App.) 541 

Board  of  Com'rs  of  Bent  County  y.  Atchi- 
son, T.  &  S.  F.  E.  Co.  (Colo.) 628i 

Board  of  Com'rs  of  Cowley  County,  State  y. 

(Kan.) ; 23 

Board  of  Com'rs  of  Gunnison  County  y. 
Board    of    Com'rs    of    Ouray    (bounty 

(Colo.)    536 

Board  of  Com'rs  of  Lemhi  County,  Ander- 
son y.  (Idaho) 188 

Board  of  Com'rs  of  Lemhi  (Jounty,  Ander- 
son V.  (Idaho) 193 

Board  of  Corn's  of  Lemhi  (bounty,  Sullivan 

y.  (Idaho)  ...; 191 

Board  of  Com'n  of  Noble  Connty,  Caldwell 

y.  (Okl.) 467 

Board  of  Com'rs  of  Ouray  County,  Board  of 

Com'rs  of  Gunnison  County  v.  (Colo.) . . .  536 
Board  of  Com'rs  of  Payne  (Sunty,  Harlow 

y.  (OkL) 449 

Board  of  Com'rs  of  Reno  0>unty,  Atchison, 

T.  &  S.  F.  R.  Co.,  y.  (Kan.) .108 

Board  of  Com'rs  of  Spokane  (3onnty,  City 

of  Hillyard  y.  (Wash.) 863 

Board  of  Police  Com'rs  of  City  and  Coun- 
ty of  San  Francisco,   Wittmon  y.  (CaL 

App.) 265 

Board  of  Public  Works  of  City  of  Los  An- 
geles. Wright    y.  (Cal.) 863 

Boise  City,  Powers  v.  (Idaho) 104 

Bolster,  Smith  v.  (Wash.) 1022 

Bonnell,  Gray  v.  (Cal.  App.) 855 

Borton  y.  Portland   (Or.) 847 

Bottom  y.  Toang  (Colo.) 500 

Bouffleur,  Drew  y.  (Wash.) 947 

Bourne,  Leland  y.  (Utah) 652 

Bowser,  International  Bank  of  Bristow  y. 

(Okl.) 458 

Bowsman  y.  Anderson   (Or.) 270 

Boyer  v.   Gelhaus    (Cal.   App.) 910 

Branine.  State  v.  (Kan.) 843 

Brawley,  Carr  y.  (OkL) Il3l 

Breniman,  Colorado  tt  8.  R.  (To.  y.  (C!olo. 

App.)  85B 

Brlgham,  McArthur  y.  (Colo.  App.) 576 

Brinker  y.  Malloy  (Colo.) 507 

Brissey  v.  Trotter  (OkL) 1110 

British  America  Assnr.  Co.  y.  Colorado 

&  8.  B.  Co.  (Colo.) 608 

British  America  Assnr.  Co.  v.  Colorado  & 

S.  R.  Co.  (Colo.) 1135 

Brock,  Coors  v.  (Colo.  App.) 599 

Brodigan,   State  y.    (Ney.) 690 

Brooks-Harrison    Fuel    Co.,    Ferrari    t. 

(Colo.)    125 

Brown  y.  Bremsrtoa  (Wash.) 785 

Brown,  City  of  Taeoma  y.  (Wash.) 940 

Brown.  Bvans  v.  (OkL) 469 

Brown,  McCioniick.  y.  (Idaho) 197' 

Brown  y.  Miller  (Idaho) 981- 

Browne  y.  Coleman  (Or.) 278 

Broneau,  Tellurida  Power  Co.  y.  (Utah) . .  399 
Brunstein  y.  Ft  Collins  (Colo.) 119 


Digitized  by  ^OOQ IC 


X 


125  PACIFIC  BEPORTBB 


Pagt 

r.ullook  ▼.  I^ewis    (Colo.  App.)    840 

Biirdick  &  Co.,  Williams  v.  (Or.) 844 

Burnett  v.  Marr«  (Or.) 838 

Burnham  v.  Grant  (Colo.jAb^J.C". .'.%.'^;  S7' 
Burwell,  Parker  v.  (Wa8B.>»  .-. ..  ^.  .i . . ;,.'  161 
Burwell,  Vandermeulen  v.  (Colo.  App.)....   131 

Buster  v.   Fletcher   (Idaho) 226 

Butler  V.  Butler  (Okl.) .-;r:iiS7 

Butts  T.  Purdy  (Or.) 313 

Caldwell   V.    Board   of   Con>'rs   of   Noble 

CouBtj    (Okl.)'. 4flT 

California -Gas '&  Electric  Corp.,  Sobwartz 

v.  (Gal.)  1044 

Callahan  t.  Salt  Lake  (Tity  (Utah) 863 

Calvi.  Dowdy  v.  (Arij;.) ;..  873 

Camilla,  Vallcro  v.  (Colo.) 487 

Campbell  V.  Territory   (Ariz.) 717 

Campbell  Coileee.  Holmes  v.  (Kan.) 25 

Cannorp  T.  H?witt   (Idaho);.., 709 

Caqyon  County,  Iteinhart  v.  (Idaho) 791 

Carnahan'  v;  •Hughes-  (Colo.) .............  116 

8 err  -v.  Brawley-  (Okl.) 11.31 
artwriprht  y.  Frese  (Colo.) 115 

Sasver-SbadlSolt  Co.   v.   Ulein    (Wash.)..  044 
abs^eiXh  V.  Spar  Consol.  Mln.  Co.  (Colo. 

App.) 127 

Castor  Y.  Mowmoto  (Wash.) 153 

Cathcirt,  Grimea  v.  (W«ish.) , 764 

Seatral  Life  Ins.  Co.,  Evans  t.  (Kan.). .. .     86 
enti-al  Shoe  &  CWtMbg' Co.,  Ha^bock  v. 

(Colo.) 123 

Chanutd  Window  Glass  Ca  v.  Pierce  (Kan.)  108 

Charbadjleft  V.  Groff  (Wash.) 765 

Cbiviz  V.  Territory.  (Atiz:) 483 

Ch^cketts,  Smoot  v.  (Utah) 412 

Cherokee  Nat.  Bahli  y.'  linton  Trust  Co. 

-  (Okl.)   464 

(SiicMOj,  K.   I.'  &  V:  E,  Co.   Y.   Conway 

(Okt)  1110 

Chlcagos  B.  I.  &  P.  R.  Co.  V,, Stone  (Okl.)  1120 

Chidsey  y.  Ellis  (Okl.) 4(34 

City  and  C!ounty  of  San  Francisco,  Bagley 

Y,  (Cal.  App.) «B1 

City  and  Cotinty  of  San  Francisco  yi  By- 

att    (Cal.) 751 

City  of  Attica,  State  y.  (Kan.) 100 

City  of  Baker.  Sberred  v.  (Or.) 826 

City  of  Bremerton,  Brown  v.  (Wasb.) 785 

City  of  Butte.  McCabe  v.  (Mont.) 13.1 

City  pf  CaldvvcII,  Dement  t,  (Idaho) 200 

City  of  .^t..  C'o.Hins,  Brunstein  v.  (Colo.) ...  119 
City  of  H'Urar<J   ▼.   Board  of  Com'rs  of 

Spokeiiie  Qounte  (Wash.) .,■ 363 

City  of  KuVKnaJier.  Gregr  v.  (Okl.  Or.  App.)  1093 

City  of.  McPhersQn  V.  Hanson  (Kan.) 16 

City  of  Ottawa  V.  Barnes  (Kan.).., 14 

<^ity  of  Pareon?;.  WiUiams  t.  (KanO 60 

City  of  Poison.  Mansur  v.  (Mont.) , .  .1002 

City  ot  Portlands  Barton  y.  (Or.). 847 

City  of .  Piirtland,  Scott-McClare  Land  Co. 

V.  (Qt) 276 

City  of. Seattle,. Etickson  y.  (Wash.) 1013 

City  pf. Seattle.  HePKOod  y.  (Wash.) 9(55 

City  ot  Seattie.  Haloes  v.  (Wash.) 147 

City  .of  .Seattle,  Inner-Circle .  Property  Co. 

Y.  (Wash.) : 070 

City  of  Seattle,.  International  Contract  Co. 

Y.  (Wash.) 152 

City  of  Seattle,  Lention  t.  (Wash.) 770 

<3ity  of  Seattle,  Seattle  Mattress  &  Uphols- 
tery Co.  T.  (Wash.).. I lOlS 

City  of  Shawnee  y.  State  Pub.  Co.  (OkL)  462 

City  of  Spokane,  Cook  v.  (Wash.) 778 

City  of  .Spokane,  Pj-att  v.  (Wash.) 777 

City  of  Tacoma  t.  Brown  (Wash.)    040 

City  of  .Vernon  .V.  Los  Angeles  Gas  &  Elec- 
tric. Corp.  (Cal.  App.) 1084 

Clark,  Banks-  v.  (Okl.) 724 

aark, . Hall  «..  (Cal.) 1047 

Clarke  y.  Ashec  ^Colo.) 538 

Clarke,  y..  People   (Colo.) 118 

Clatsop  County,  State  v.  (Or.) 271 

Clawaon  y.  Cottingham  (Okl.) 1114 


Pas* 
CHeyeland    y.    Maiden    Waterworks    Co. 

(Wash.)    769 

Cleveland,  Mills  v.  ffian.) 58 

■■^=^e,  Eilce'v.  (CWor>pp.) 127 

St  L«»bel>-<;o.-Yr'.^tna  Lafe  Ins.  C!o. 

(Idaho)    185 

Coblentz  y.  Putifer  (Kan.) 30 

eolTeyvllle  Vitrified  Brick  &  Tile  C!o.,  Dick- 
ey Y.  (Kan.) 74 

Coffin,  Bellevue  State  Bank  v.  (Idaho) 816 

Coleman,  Browne  v.  (Or.) 278 

Collins  y.  Bailey  (Colo.  Api>.)'.  <. .' 64S 

Colorado  Eastern  R.  C!d.,  Ward  y.  (Colo. 

App.) 56T 

Colorado  .&  S..B.  Co. .y.  Bceniman  (Colo. 

App.). .1 855 

Colorado.  &  S.  R.  Oo.,  British  America  As- 

sur.  Co.  V.  (Colo.) 508 

Colorado  &  S.  R.  Co.,  British  America  As- 

sur.  Co.  V.  (Colo.) 1135 

Colorado.  &  S.  R.'  Co..  Conauiliertf  League 

of  Colorala  V.  (Coh>.) 577 

Columbia  C'nnal  Co.,  Angel  t.  (Wa=h.) 76tt 

Commercial    Union   Assur.    Co.,  ^  Miller   y. 

(Wash.) ....,:..,...,.., 782 

Cones,  McCracken .  v.  (Colo.) 497 

Connolly  y.  Reed .  (Itlabo) .  u 214 

Consolidated  iScfaoai  Diat.  No.  1,  Alfalfa 
County,.  V.   School  Dist  No.  24,  Alfalfa 

County  l((Jkl.>. 728 

Consolidated.  School   Dist.   N.o.   105,   Sno- 
homish County,,  v.  Jones  (Wash.) 76T 

Consumeca'  League  of  Colorado  v.  Colo- 
rado &  S.  R.  Co.  (Colo.) 57T 

Continental  Casual^  Co.,  I'ride  y.  (Wash.)  787 
Conway,.  .CLicago,  R.   I.   &  P.   B.  Co.  v. 

(Okl.) 1110 

Ook.  V.  Spokane  (.Wash.) 77ft 

Cooke  County  Liquar  Co.  y.  State  (Old.)  738 

Coors.y,  Brock  .(Cola  App.) 599 

Coppage,  .State,  v.  (Kan.) & 

Cottingham,  Clawson  v.  (Okl.).. ..1114 

Coy le.  Peck  v.  (Cal.  App.) : . . ..  1078 

Crabttee.  .v.  State  <OJkl.  Cr..  App.) 1183 

Cniwn.-Culumbla   Pulp  &  Paper  Co^  .K6- 

pacia  y.  (Or.) 281 

(^Ibectson   v.    Iota   Portland   Cement   Co. 

(Kan.)   ; 81 

Cunningbam,  Eddy  v.  (Wash.) 961 

Curry,  U.  K.  Mnlford  Co.  t.  (Cal.) 


Curtis  T.  McCarthy  (Colo.) 
OnthUl  Y.   Peabody    (CaL  App.) 


28fi 

109 
92ft 


Daily  Y.  Fitsgerald  (N«M.) 625 

Darting.  XajUor  .v.  (CaU.  App.) 249 

Davis,  Holm  v.  (Utah) 403 

Davis,  Marks  v.  (Kan.) j . . .  844 

Day  .V,.  Kansas  (Tity  Pipe  Line  Co.  (Kan.)  43 
Deahl,  JIcpp  Wall  Paper  &  MeruantileCo. 

Y.  (C/)Jo.)> 491 

Dean,  LaKayette  y.  (Wash.) S)6a 

Dearborn .  V.  >'iflg»ra  Fire  Ins.  Co.  of  City 

of  Jv'ew.York.Cy.  U> 608 

Dclger  v..  JacQba.(Cal.   App.) 258 

Delhaptie,  People  v.  (Cal.) .1066 

Dement  .v.  Caldwell  (Idaho) 200 

Denning,  .Rpadicker  y.  (Kan.).. 29 

Dennis  v.  Gordon  (CaL) 1083 

Department. .  Store  .  Co.  •  V.    Oaita-LanjieB- 

berg  Hat. Co.   (N.  M.) 614 

Devlin,  Bagley  y.  (Cftl.  App.) 030 

Dldmcmd  v..  Jftcquith  .  (Ari«.) 712 

Hain(md,v...Sbaw  (Okl.) i...  728 

Diamond  BpU?r  MiUs  .v.  Moody  (Or.) 284 

Diokey.y.  CuffiejTiUe  \'itrifled  Brick  &  Tile 

Co..  (Kan.) 74 

Dillman  .y.. State  (Wyo.) 387 

District .  .Court    of    First    Judicial    Dist., 

Bobw.€it:  y,  (Utah) . . , . , 671 

Doe.  McNem  &  Co.  y.  (Cal.) 34fl 

Domhrowski's  Bstate,  Id  re  (Cal.) 233 

Dose  v.  Beatie   (Or.) 277 

Douglas  V.   I>ougla8  (Idaho) 708 

Dowdy .  Y.  Calvi.  (Aria.) 873 

Drew  V.  JBoufflem:  .CWasb.)  947 


Digitized  by 


Google 


DnncM.  .NikttQiMi   B«Bk    ot    Nortpn  .  %, 

DiWom. '^ii)«}97\\b ''  (ilost) !  i ! !  I !  I !  I M  136 
DoT^KerrT-  (Or.K S30 

Eddy  T.  CanDiaKbein   (Waak.)    961 

Efflai>dK  Monger  t»  C^p.) ,.••«•     ^ 

Eiler»  MiuiQ  Hq«4«  t-  Of  icotal  Co.  (Waak.)  1023 
Bls»9  v..  FraBces-Mobairlc  Mwing  &  hetM- 

ioK  Co.   (JJev,) 693 

laiia.  Ctlidye;  y.  (OkL) 464 

ElUs.  Mohpe7  T.  (Wash.) 1031 

Empire   Ranch   A;    Cattle   0«k  t.   HoveU 

(Cplo.    App.) „ 592 

Empire  Bute  Surety  Co.,  Xeat  ▼.  (Waab.),  161 

Brtckson  ▼.  Seattle  (Waah.) 1013 

Este^  Y.  Estee  (Okl.) 455 

Erana  r.  Brown  (Okl.) 469 

Braii^  V.  Centra  Life  Ins.  Ca  (Kaa.>. .     86 

Rrai^  Druaunond  T,  (Wash.) <....  789 

Erertf  EaUte,  la  re  (Oal.) 1058 

nibian  T.  Waaatck  Oiretiazd  Co.    (tFtah>  860 

Fairbanka,  Uosai  t.  (C^i.  ApD,)« 1071 

rair<^ildK  State  t.  (Kun.) , 40 

FairserTW«>    Hoko    Biver    Boom    Co,  .n 

(Wash.)  145 

Walla  Citf  Machinery   &  Supply  Co.  t. 

Ooodateui    (Waah.) 789 

Vknoers'^HiKh  Line  Canal  &  Beservolr 

Co.  T.  Woll  (Colo.  Apa) 678 

Farmery'  Union  Gin  Co.,  St  Looia  &  S,  F. 

K.  Co,  T.   (Okt) 804 

Farmers'  Warehouse  Co.,  Union  Elevator 

&  Warehouse  Co.  v.  (Waah.) , . . , 960 

Paasett,  State  t.  (Wash.) 963 

Ferguson  y,McKee  (OkL)..., 458 

Ferrari  t.  Brooks-Harrison  Fuel  Co.  (Colo.)  125 
Ferry  County,  Jim  Blaine  Gold  Min,  Co,  t. 

(Wash.) : . ; 1021 

Ferry  County,  Old  Republic  Min.  Co,  ▼. 

(Wash.) 1018 

Fidefity  &  Deposit  Co.  of  Maryland,  Sar- 

bach  v.  (KanJ 63 

Finis  Irr.  Co.,  Little  Walla  Walla  Irr,  Un- 
ion V.   (Or.) . ; 270 

Blnley,  Pullmah  Co.  t,   (Wyo.) 880 

Finley  v.  Western  Empire  Ina.  Co.  of  Wash- 
ington (Wash.) 1012 

BHrst  Nat.  Bank  v.  Murphy  (N«t.) 365 

Fiahback  t.  Yining  (Colo.  App.) 559 

Fisher  ▼'.  Delaware  Tp.,  Wyandotte  Chan- 
ty   (Kan.).. 94 

V^sher  r.  Marsh    (Wash.)    951 

Fisher  t.  Montgomery  (Kan.).,., 61 

Fitzgerald,  Daily  v.  (N.  SI.).,; 625 

Flathers.  t.  State   (Okl.  Or.  App.)    902 

Fleming  y.  Howell  (Colo.  App.) 551 

Fleming' T.  Shay  (CaL  App.). 761 

Fletcher,  Buster  r.  (Idaho) 226 

Slynn,  Mann  &  Beach  t.  (Or.) ,,.   274 

Poerst  V.  Kel^o  (Cal.) .1054 

Fonville,  MetropoUtan  B.  Co.  v.  (Okl.)..  1125 
Forney    'Bros.     &     Co.,     Mc'Whorter     t, 

(Wash.) 164 

Fossett  V.  State  (Okl  Cr.  App.) 1135 

Frances-Mohawk  Mining  &  Xeasing   Co,, 

Elgan  V.  (Nev.) 693 

Frese,  Cartwridit  t,  (Colo. ) 115 

Fritchman,  SwaJn  v.  (Idaho). 319 

Fnnk  v.  Shawnee  Fire  Ins.  Co.  (Kan.),,..     35 

Gamel  y.  Hynds  (Okl.) 1115 

Gams  t;  Rollins  (TTtah)    867 

Oans-Langenberg    Rat    Co.,    Department 

Store  Co.  y.  (N.  M.) 614 

Oelhaus,  Boyer  y.   (Cal  App.) 916 

Oerrick,  Hood  y.  (Wash.) 9.56 

Gibson,  People  y.   (Colo.) 531 

GiJford,  Joy  v.   (Idaho) 181 

Gifford,  SeaweU  y.  (Idaho) 182 

Gilbert,  Lund  y.  (N.  M) 602 

Goldner  y.  Spencer  (Cal.) 347 

Gomez,  Territory  V,  (Ari2.) 702 


Past 

OoodftQln.  FaHa.  CSty  MacblBCRji  4  SvppUr 

^  Co.  v..  nyasb.! , 78fl 

Gordon.  Denoi/i.  y.  (CaL) , ..106a 

Gordon  y.  Munn  (Kan.). ,      1 

Gordon,  Miwn  y.  (Kan.) f 

Gorman  y,  Wrrell  (Utah) 685 

Graf  T.  Wilson   (Or.)    lOOS 

Grant,  Burnham  y.  (Colo.  App.) 574 

Grant .  y..  Lilienthal  (Wash.) 1009 

Gray«e»  j'erritojy  v.  (N.  M.) 604 

G«»y  y.  Bonflell  .(Cal,  App.) 335 

Gray.y    Beeyes  (Wash.) 16^ 

Great  Northern  R.  Co.  y.  Hower  (WashO. .  15a 
Great  Northern  R.  Co.  t.  Public  Service 

Coimqiseion  of  Washington   (Wash.)    . .  948 

Greeoleai's  Estate,  In  re  (Wash.) 788 

Gregg. y.  Kingfisher  (Okl.  C>.  App.) 1093 

Griffith  T.  Anderson  (Idaho) 218 

Grimes  y.  C«thcart  (Wash.) 764 

Groff,  Charbadwetf  V.  ( Wash. ) . , 765 

Gulf,  C.  &  S.  P.  R.  Co.  y.  State  (Okl.) ...  1103 
Gumaer,  Atchison,  T,  &  S.  F,  R.  Co.  y, 

(Colo,  App.) , 580 

Bahn  r.  Astoria  Nat.  Bank  (Or,) 284 

Haley  Co.  V.  State  (Okl.) 736 

Hull  y,  Boymer   (Colo.  App.) 561 

Hall  y.  Clark  (Cal.) 1041 

Boll,  National  Life  Ins.  Co.  y.  (Okl) ..,  ,,1108 
Hall  y.  Ramsey  &  Byars  (Colo.  App.),...  64^ 

Hall,  State  v.  (Mont.) • 639 

Halsell,  Lynch  v.   (OkL) .-... 725 

Hambach  v.  W.ird  (WasK) 148 

Hamiltoa,  Knvanagii  v.   (Colo.) 512 

HanHlton,   State    v.    (Wash.) 0i>0 

Hami>e  t.  Sa^e  (Kan.) 53. 

Hancock   t.  Central   Shoe  &  Clothing  Co. 

(Colo.)    128 

Hanson,  City  of  McPheraon  y.  (Kan.) ....     16 

Rapgood  T.   Seattle    (Wash.)    965 

Hardy  y.  Beaver  City  (Ufah) 679 

Harlan  v.  Lambert  (C^l.  App>.) 1079 

Barlow   v.    Board    of   Com'rs    of   Payne 

County   (Okl.) 449. 

Harrison,  Proctor  y.  (Okl) 479. 

Harshharger  y.  Murphy  (Idaho) 180 

Hatch,  People  y.   (Cfal) 907 

fatheway,  Reilly  v.  (Mont) 417 
aynea  v.  Seattle  (Wash.) , 147 
embrow  v.  Winsor  (Kan.) 22 

Hend'ersbn-Sturges    Piano    Co.    y.    Smith 

(Okl.)  ;...,;.; 454 

Hendrie   y.  Acorn   Gold  Min.  Co.    (Colo. 

App.)    , 642 

Hennesi'T  y.  Holmes  (Mont) 132 

Henry,  Bicknen  v.  (Waah.) 166 

Henry  v.  Kaw  Boiler  Works  (Kan.) ffl 

Hepp    Wall   Paper   &   Mercantile   Co.   y. 

Deahl  (Colo.) 491 

Herrick  v.  Miller   (Wash.)    974 

Hewitt,  Cannon  y.  (Idaho) ,  790 

Hicks  y.  Hicks   (Wash.)   946 

Hill  y.  Pacific  States  Lumber  Co.  (Wash.)  959 
Hill  y.  Twin  Fnl.ls  Salmon  River  Land  & 

Water   Co.    gdaho) 204 

HlUia  Logging  Co.  v.  Mescher  (Wash.) ....  768 

Hilsmeyer  v.  Blake  (Okl.) 1129 

H.  K-  Miilf ord  Co.  v.  Gurry  (Cal.) 236 

Hoko     River    Boom    Co.     y.    Fairservice 

(Wash.)   ;.: 148 

Holcomb,  Landrey  y.  (Kan.) 69 

Holdcn  V.  State  (Okl  Cr.  App.).. 1135 

Holm  V.  Davis  (Utah) 403 

Holmes  v.  Campbell  College  (Kan.) 25 

Holmes,  Henneasy  y.  (Mont) , 132 

Holt  State  V.  (Okl) 460 

Holt  Mfg.  Co.  V.  Thomas  (Wash.) 772 

Hood  v.  Gerrick   (Wash.)    956 

Hougham.  Wolf  y.  (Or.) 301 

Howe  y.  Kern  (Or.) 834 

Howell   Empire   Ranch   &  Cattle  Co.  y, 

(Colo.  App.) 602 

Howell,  Fleming  y.   (Colo.  App.) 651 

Hower,  Great  Northern  R.  Co.  y.  (Wa^.)  159 
Hughes',  Camahan  y,  (C^lo.) 116 


Digitized  by 


Google 


Jdi 


125  ^AiOtmO'  RBIKmiSB 


PacB 

Hum|kbt«7  y.'Otsaen  (Colo.) , '. .' . . . .' 110 

Humphreys,  Reitze-  v^  (Colo-> B18 

Hamphreyg,  Heitae  v.  (Colo.) 522 

Hunt,  Perry  -v.   (Or.) , 295 

Hutchinaon,  Bank  of  Venice  t.  (Cal  App.)  252 

Hutchinson,  Shores  v.  (Wash.) .; . .  142 

Hutchinson  Sanitary  Plumbing  &  Heating 
Co.  V.  Local  Union  No.  863,  Journeymen 

Plumbers  (Kan.) ^ 14 

Hyatt,  City  and  County  of  San  Francisco 

T.  (Cal.) 751 

Hynds,  Gamel  v.  (Old.) 1115 

Hynes  y.  All  Persons  (CaL  App.) 253 

Idaho  &  W.  N.  R.  R.,  Neil  r.  (Idaho) ....  381 

Use  T.  ^Jtnn  Indemnity  Co.   (Wash.) 780 

Imperial  Trading  Co.,  Nelson  t.  Wash,)..  777 
Inner-Cirele     Property     Co.     y.     Seattle 

(Wash.) 970 

Insurance  Co.  of  North  America  t.  Little 

(Old.) 1098 

International  Bank-  of  Bristow  ▼.  Bowser 

(Okl.) ...- v.; 458 

International     Contract     Co.     t.     Seattle 

(Wash.)   152 

International  Imp.  Co.  v.  Wagner   (Colo. 

App.) 597 

lola  Portland  Cement  Co.,  Culbertson  t. 

(Kan.)    81 

Iron    Mountain    Tunnel    Co.,     Smith    ▼. 

(Mont.) 649 

Irvin  V.  Metropolitan  St.  B.  Co.  (Kan.) . .  109 

Irvine  v.  Beck  (Or.) 832 

Irwin,  Yost  v.  (Colo.) 526 

Jacobs,  Delger  t.  (Cal.  App.) 258 

Jacquitb,  Diamond  t.    (Ariz.) 712 

Jarron,  Armstrong  ▼.  (Idaho) 170 

Jennings,  Sanborn  t.  (Or.) 842 

Jim  Blaine  Gold  Min.  Co.  v.  Ferry  Coun- 
ty (Wash.). .: 1021 

John   Thompson   Grocery   Co.   t.   Phillips 

(Colo.  App.) 563 

Johnson  v.  Utah  Consol.  Min.- Co.  (Utah) . .  407 
Johnson.  Valley  Bank  of  Pbeenix  v.  (Aril.)  704 

Jones,'  Bloomer  ▼.  (Colo.  App. ) 641 

Jones,  Consolidated  School  I)ist  No.  105, 

Snohomish  County,  t.   (Wash.) 767 

Jordan  v.  Neer  (Okl.) 1117 

Jorgenson   t.   Winter   (Wash.)    9.'57 

Joy   T.   Gifford    (Idaho) 181 

Kansas  City  ▼.  Sihler  Hog  Cholera  Serum 

Co.    (Kan.),  i  •. . ; ; 70 

Kansas  City  Long  Distance  Tel.  Co.,  Rea 

y.   (Kan.) 27 

Kansas  City  Pipe  Line  Co.,  Day  y.  (Kan.)     43 

Karme,  Wostpnburg  y.   (Colo.) 118 

Kavanagh  Vi  Hamilton  (Colo.) 512 

Kaw  Boiler  Works,  Henry  y.   (Kan.)....     67 

Keef*   y.   Keefe    (Cal.   App.)    fl29 

Kelley  y.  State  (Okl.  Cr.  App.) 1135 

Kelsey  y.  Norris  (Colo.) Ill 

Kelso,  Focrst  y.  (Cal.) 1054 

Kendall  y.  People   (Colo.) 5S« 

Kennett  y.  Kidd  (Kan.) 36 

Kent  y.  Treworgy  (Colo.  App.) 12!? 

Kenworthy  v.  Slooman  (Or.) 273 

Kern,  Howe  v.  (Or.) 834 

Kern  Valley  Baak  y.  Koehn  (Cal.  App.)..   S.^ 

Kerr  y.  DuvaH  (Or.) 830 

Kidd,  Kennett  y.  (Kan.) 36 

Klein.  Carver-Shadbolt  Co.  y.  (Wash.) ...  644 

Knight,  Whitton  v.   fOr.) 268 

Koehn,  Kern  Valley  Bank  y.  (Cal.  Ann.) . .   358 
Eopacin  y.  Crown-Cohimbia  Pulp  &  Paper 
Co.  (Or.) 281 

Iiaeach,  Morton  y.   (Colo.) 498 

LaFayette  y.  Dean  (Wash.) 952 

Lagunitas    Water    Co.    v.    Marin    County 

Water  Co.  (Cal.) 351 

Lalonde   y.   Neal   (Colo.) 121 

Lamb  t.  Wilk«  (CaL  App.) 707 


Page 

LambMit)  Harlan  v.  <ObI.  App.)  T. 1079 

Landny  y.  Holcomb  (Kaa.).- 69 

Lang,  Story  y,   (Kan.)..-.,......,...'...     72 

Lapique  y.  -  Monroe  (CaL  App.) 760 

Lawson  v,  Zeigler  (Okl.) 724 

Layman,  State  y.  (Idaho) 1042 

Leayeawor-th-  Li^lit,   Beat  &  Power  Co., 

Biddle  y.   (Kan.) 61 

Leib,  State  y.  (N.  M.] 601 

Leisbman  y.   State'  (OkL  Cr.  App.). ....  .1183 

Leland  y.  Bourne  (Utah) 652 

Lennon-y.  Seattle  (Wash.) 770 

Lewis,  BuUeek  y.  (Colo.  App.) 849 

Lewis,  Ogden  Valley  Trout  A  Resort  Co. 

y.  (Utah) 687 

Lilieathai,  Bagley  r.  (CaL  App.) .  i . . .  938 

Lilienthal,  Grant  y.   (Wash.) 1009 

Lincoln-  County,  -  Reid  y.   (Mont.) 429 

Lindsay,  Pleasant  Grove  City  v.  (Utah) . .  S89 

Link,.  State  v.  (Kan.) 70 

Llnsoott -State- Bank,  Washbon  y.  (Kan.)..  17 
Little,  Insurance  Co.  of  North  America  t. 

(Okl.)   1098 

Little.  St  Louis  &  S.  F.  R.  Co.  v.  (OkL) . .  469 
Little  Walla  Walla  Irr.  Union  y.  SMuis  Irr. 

Co.    (Or.) 270 

Local  Union  No.  363,  Journeymen  Plumb- 
ers,   Hutchinson    Sanitary    Plumbing   & 

Heating  Co.  v.  (Kan.) 14 

Lock,  Modern  Brotherhood  of  America  y. 

(Colo.  App.) 656 

Los  Angeles  Gas  &  Electric  Corp.,  City  of 

Vernon  v.  (CaL  App.) 1084 

Lucas  y.'  Lucas  (Okl.) . . .  i < . . .  481 

Lud*ig  V.  Benedict  (Okl.) 789 

Luna    Park-  Amusement   Co.,    Wodnik   y. 

(Waehi) 941 

Lund  V.  Gilbert  (N.  M.) 602 

Luning,  M&rsicano  v.  (CaL  App.) 1083 

Lynch  y.  Halsell  (Okl.) 728 

McAllister    y.    American    Hospital    Ass'n 

(Or.)  1 :..; 286 

McArtbur  y.  Brigham  (Colo.  App.)......  576 

McCabe  v.   Butte  (Mont.) 133 

McCarthy,  Curtis   v.    (Colo.) 109 

McCornick  v.  Brown   (Idaho)..;..; 197 

.McCracken  v.  Cones  (Colo.) -. .  497 

McDonald,  People  y.    (Colo.) 114 

McKee,  Ferguson  v.  (OkL) 458 

McKinlay,  Bank  of  Bromfield  v.  (Colo.) . .  493 

McMnhan,  Anderson  y.   (OkL) 466 

McNeill  &  Co.  v.  Doe  (Cal.) 345 

McWhorter  v.  Forney  Bros.  &  Co.  (WaA.)  164 
Maiden    Waterworks    Co.,     Cleveland    v. 

(Wash.)   . ; . ; -. . . .  769 

Malloy,  Brinker  v.  (Colo.) 507 

Manlcy,  Nye  v.  (Wash.) 1009 

Mann  &  Beach  y.  Flynn  (Or.) 274 

Mansur   v.-  Poison    (Mont.)    1002 

Marin  Cotinty- Water  Co.,  Lagunitas  Water 

Co.  y.  (CaL) • 851 

Marks  v.  Davis  (Kan.) 844 

Marrotf  v.  Marron  (CaL  App.)   914 

Marrii,  Burnett  v.  (Or.) 838 

Marsh,  Fisher  y.  (Wash.) ... ........  951 

Marsh,  Merchants   &  Planters'  Ins.  Co.  y. 

(OkL)    1100 

Marsh,  Western  Nat.  Ins.  Co.  y.  (OkL).. 1094 
Marslmll  v.  Niagara  Springs  Orchard  Co. 

(Idaho) 2^ 

Marsieano  v.  Luning  (Cal.  App.) 1083 

Martens,  Prochnan  y.   (OkL) 461 

Martin,  Bank  of  Fairview  y.  (OkL)......  724 

Martin  v.  Battey  (Kan.) 88 

Martin,  People  v.  (CaL  App.) 919 

^lartin's  Estate.  In  re  (CaL) 1055 

Martland  v.   Beklns   Van   &   Storage   Co. 

(CaL-  App.) . . . : 759 

Maruyama,  People  v.  (CaL  App.) 924 

Matteson  &  Williamson   Mfg.   Co.,  Older- 

shaw  y.  (Cal.  App.) 268 

Mays  v:  Bassett  (N.  M.) e09 

Maze,  £s  parte  (CaL). .-  .IIU 


Digitized  by 


Google 


CASBs  meiBOB,Tm> 


ziu 


Pag* 
Mes«R7  T.  MtaatiT  (CflL),  ..;....•:  •  •'• .  .1050 
Merchants'  &  PUnten'  ins.  Co.  t.  M«ish 

(Okl.)  1100 

Uescber.    P.    D.    HUUa    Logginc    Co.    T. 

(Wash.) T68 

MetropoUtan.R.  Co..  t.  FonviUe  (OkLJ. . . .  .1123 
Metropolitan  St  R.  Co.,  Irvin  v.  (Kaa.). .  109 
Metropolitan.  St.  B.  Co.,  O'Learjr  r  ,cKan.)     15 

Miles,  People  v.  (CaJ.  App.)... 250 

Miller,  Brown  t.  (Idaho) 981 

Miller    ▼.   Commercial    Union  Assur.    Co. 

(Wash.)    782 

MiUer,  Herrick  v.   (Wash.) 974 

Miller  t.  Spokane  Bakery  Co.  (Wash.) 1021 

Mills  T.  Cleveland  (Kan.) 58 

Mills  T.  Kessler  (Kan.) 68 

Missouri  Pac.  R.  Co.,  Murray  y.  (Kan^. .  45 
Mitchell  V.  Superior  Court  in  and  for  City 

and  County  of  San  Francisco  (Cal.) 1061 

Modern  Brotherhood  of  America  t.  Lock 

(Colo.  App.) 556 

Mohney  v.  lillJis  (Wash.) 1031 

Monger  t.  JUtiland  (Kan.) 46 

Monoghan,  Rots  v.   (Wash.) 158 

Monroe,  Lapique  V.  (Cal.  App.) 760 

Montgomery,  Ex  parte  (Cal.) 1070 

Montgomery,  Fisher  t.  (Kan.) 61 

Montoya,  Territory  v.  (N.  M.) 622 

Moody,  Diamond  Roller  Mills  t.  (Or.) 284 

Moody  &  Co..  Smoot  &  Abbott  v.  (Okl.).  .1134 

Moore,  Schilling  y.  (Okl.) 487 

Morrison,   State  t.  (Mont.) 649 

Morrow,  Neale  y.  (Cal.) 1052 

Morton  v.  Laescb  (Colo.) 498 

Moesi  y.  Fairbanks  (Cal.  App.) 1071 

Mott  y.  Scanlan  (Cal.  Apy.) 762 

Mott.   Vincent  V.  (Cal.) 346 

Mousnier  y.  Taylor  (Cal.).. 750 

Mulford  Co.  y.  Curry  (Cal.) 236 

Munn  y.  Gordon  (Kan.) 7 

Munn,  Gordon  y.  .  (Kan.) 1 

Mantzing  r.  It'ewsom  (Colo.  App.) 130 

Mnramoto.  Castor  v.  (Wash.) 153 

Morpby,  First  Nat.  Bank  y.  (Ney.).. 365 

Mnrphy,  Harshbarger  y.  (Idaho). 180 

Mnrphy  y.  Panter  (Or.) 292 

Murray  y.  Missouri  Pac.  R.  Oo.  (Kan.) ....     45 

Murray,  Thompson  y.  (Okl.) j 1133 

Muskogee  Electric  Tracttoa  Co.  y.  Staggs 

(Okl.) 481 

National  Bank  of  Norton  y.  Duncan  (Kan.)    76 

National  life  Ins.  Co.  v.  Hall  (Okl.) 1108 

National  Lumber  Co.   y.    Wickliffe    (Ca). 

App.) ,. 357 

Neal,  lAlonde  y.  (Colo.) 121 

Neale  y.  Morrow  (Cal.) .■ 1052 

Neer,. Jordan  y.  JOkl.). 1117 

NeU  y.. Idaho  &  W.  N.  ft.  R.  (Idaho) 331 

Neitzel.  State  y,  (Wash.) 039 

Nelson  y.  Imperial  .Trading  Co.  (Wash.) . .  777 
Nesbit  y.   Sigel-Campion  Liye  Stock   Co. 

(Colo.)    .,, 524 

Newman,  Ringcl.y,  (Wash.).. 943 

Newsom,  Muntzing  y.  (Colo.  App.) 130 

Niagara  Springs  Orchard  Co.,  Marshall  y. 

JIdaho)  , 208 

Niagara  Fire  Ins.  Co.  of  City  of  New  York, 

Dearborn  v.  (N.  M.) , 606 

Nicboles.  American  Fork  City  y.  (Utah)..  305 
Nidiffer  v.  State  (Okl.  Or.  App.). . . . . ..... .1135 

Norris,  Kelsey  y.  (Colo.) Ill 

Nostrum,  Ames  y..(Colo.) ^  .  120 

Nourse,  Bennett  y.  (Idaho)... 1038 

Nye  y,  Manley  (Wash.) 1009 

O'Connor,  Poydak  ▼.  (Colo.) .  539 

O.  F.  Haley  (Jo.  y.  State  (Okl.) 736 

Ogdcn,  Humphrey  v.  (Colo.) » 110 

Ogden  Valley  Trout  .&. Resort  Co.  v.  Lewis 

(Utah) 687 

Ogee  y.  State  (Okl..  Cr.  App.) 1093 

Oklahoma  Fire  Ins.  Goi  v.  Barber  Asphajt 

Pay.  Co.  (Okl). 734 


Fags 
OUahoma  Fire   Ins.   Co.,  W.  H.   Aahley 

Bilk  Co.  v.  (Oku... 449 

Olcott.  State,  y.  ((Jr.) 303 

Oldersnaw  y.  Matteson  &  Williainson .  Hf g. 

Co.  (Cal.  App.)........ 263 

Old  Republic  Min.  Go,  y.   B'erry  County 

^(fWash.) 1018 

OTicary  y.  Metropolitan  St.  R.  Co.  (Kan.)  15 
Oriental     Co.,     Kilers    Music     House     y. 

(Wash.) 1023 

Orpheam  Amusement  Co.,  Smith  y.  (Utah)  684 

Osborne.  State  v.  (Ariz.) ..., 884 

Pace  y,  CUne.  (Colo.  App.).  .'.■ 127 

Pacific  States  Lumber  Co.,  HiU  y.  (Wash.)  959 

Painter  y.  Wilcox  (Colo^ 503 

Palmer  y.  Portland  By.,  Light  &  Power  C!o. 

(Oi:.)   840 

Panter,  Murphy  y.  (Or.) 293 

Parker  y..  Bnrwell  (Wash.) 151 

Parker.  .McConnel  &   C!o.,  Richardson  y. 

(Okl.) 443 

Parker  y.  Uchida   (Aria.) 715 

Parsons  v.  Pacific  Surety.  Co.  (Wash.) 954 

Parsons  y.  Washington  Const,  ft  Bldg.'  Oo; 

(Wash.)   ir. 954 

Patillo,  Republic  Iron  &  Ste^  Co.  V.  (CaL 

App.)  823 

P.    O.    Hillis    Logging    (Do.    V.    Mescher 

(Wash.)    ; 768 

Peabody,  Cuthill  y.  (Cal.  App.) 926 

Peck  V.  Coyle  (CaL  App.) 1073 

Pederson,  Stuart  y.  (Utah) 395 

Pembroke  Stationery  Co.  v.  Rogers  (Utaih)  866 

People  V.  Ballo  (Cal.  App.) 1081 

People,  Clarke  V.  (Colo.) 113 

People  y.  Dclhantie  (Cal.) 1066 

People  y.  Gibson  (Colo.) 531 

People    y.    Hatch    (CaL)    907 

People.  KendaU   y.  (Colo.) 586 

People  V.  McDonald  (Colo.) 114 

People,  y,  Martin   (CaL  App.)    919 

People   y.   Maruyama    (CaL  App.)    924 

People   V.   Miles  (CaL  App.) 250 

People  V.  Schenone  (CaL  App.) 758 

People,  young  v.  (Colo.) 117 

I'erez  v.  Territory   (Ariz.) 483 

Perkins,  Snider  v.  (Okl.) 448 

Perkins  y.  Weston  (Kan.) 83 

Perry  y.  Hunt  (Or.) 295 

Phillips,   John  'Thompson   Grocery   Co,   y. 

(Coto.  App.). 563 

Pierce,    Chanute    Window    Glass    Co.    y. 

(Kan.) 108 

Pippy  y.  Winslow   (Or.) 298 

Pleasant  Grove  City  y.  Lindsay  (Utah)..  389 

Poor,  State  v.  (OkL) 726 

Portland  Ry.,  Light  &  Power  Co.,  Palmer 

y.  (Or.) 840 

Pottorff  y.  Ward  (Kan,)...,, 80 

Powers  y.  Boise  City  (rdaho). 154 

Poydak  y.  O'Connor  (Colo.) 539 

Pratt  y.  Spokane  (Wash.) 777 

Pride  y.  Continental  Casualty  Co.  (Wash.)  787 

Primmer,  State  v.  (Wash.) 158 

Procbnau  y.  Martens  (OkL) 461 

Proctor  y.  Harrison  (Okl.) 479 

Public  Service  Commission  of  Washington, 

Great  Northern  R.  Oo.  v.  (Wash.) 948 

Pullman  Co.  y.  Finley  (Wyo.) 380 

Purdy,  Butts  v.  (Or.) 313 

Pu*if er,  Coblentz  v.  (Kan.) 30 

Rader.  State  y.  (OkL) '. 726 

Railroad  Oommissioa  of  Washington,  State 

V.  (Wash.)....... 953 

Ramsey  &  Bya'rs,  Hall  y.  fColo.  App.) . .  549 
Rea  y.  Kansas  City  Long  Distance  Tel.  Co. 

(Kan.) 27 

Readicker  y.  Denning  (Kan.) 29 

Receivership  of  Great  Western  Beet  Sugar 

Co.,  la  Be  (Idaho) 799 

Beed,  Connolly  v.  (Idaho) 213 

Reed,  Wlssinger  y.  (Wash.) ..............  1030 

Beese,  State  y.  (Wash.) 363 


Digitized  by 


Google 


klf 


IZS'PAXJtVtC  VtmHMt^BB 


Pats 

ReevM,  Omt  V.  (Waah.). 162 

Bekfield  t.  Wintere  <Op.) ; 289 

Reid  V.  Lincoln  Ooonty  (Mont) 429 

Beilly  v.  Hatbewar  CHont) 417 

Reinhart  t.  Canyon-  Ooun^-  (Idaho) 791 

Reitze  t.  RumpbrCya  (Colo.) 618 

Belize  v.  Humphreya  (Colo.) 622 

Republic  Iron  &  Steel  Go.  V.  Fatino  (Gal. 

App.) > ..923 

Reasler   Mills  v.  (Kan.). . . . . . .-. ... ......     68 

Richardson   v.   Parker,   McConnel  &   Go. 

( OU.)  •■.  v » i  V  .•.•.:.... ; 442 

Rigs«rt.  Exparte  <Okl.) 48S 

Ringe)  V.  J^eWman-  (Wdsh.) »43 

Roan-T;  State  (Okl.  Or.  App.)   901 

Roberta    t.    ScarVin    Ditch    Go.    <Ook>. 

App.)  .< 652 

Roberto  'v^-gute  <Ohl.  Cr.  App.) 11^ 

Robinson,-  flalt  Lake  City  t.  (Utah). . 667 

gobinboB,   Walbrilge  v.  (Idaho) 812 
odriqaeav-.- Territory   (ApIb.)    . 878 

Roff,  Spaulding  Mfg.  Co.  ♦.  (Okl.) 727 

ftvS.  Ofrlbal  Oevelbpinent  Co.  y.  (Okl.).  .1124 
Roeen,  Pembroke  Stationery  Co.  T.  (Ctah)  866 

Rbhrer  v.  Rosa  (Colo.) .-..-... 489 

B^wer  V.  District  Court  of  Flifrt  jMidal 

Wst    (Utah)..-.. 671 

Bollen  T.  State  (Okl.  Cr.  App.) 1087 

BclliltB,  Gams  V.  (Utah)..-. 867 

Bouero,   State  r.  <N.   M.) 61T 

Bobs,  Rohrer-v.  (Colo.) 489 

Eots  T.  MonoBimn  fWash.) 158 

Ruland  T.  All  Persons  ((Jal.  App.) 989 

Ryan,  State  ▼.  (I'tah) 666 

Sage, '  Hampe-  v.  (Kan.) 6S 

St.   liouis  &   S.   F.   R.  Co.   y.   Farmers' 

Union   Gin   Co;    (OW.)    804 

St.  Louis  &  8.  F.  -R.  Co.  v.  litde  (Okl.) . ,  459 

Salt  Lake  City,  Callahan  v.  (Utah) 863 

Salt  Lake  City  v.  Robinson  (Utah) 667 

Sanborn  v.  Jennings  (Or.) 842 

Sapp.  State  t.  (Kan.) 78 

Sai-bach  t.  Fidelity  &  Deposit  Go.  of  Mary- 
land (Kan.)    68 

Sartm  t.  Snell  (Kan.) 47 

t«carfan,  Mott  v.  (Gal.  App.) 762 

Sclienonei  People  v.  (Ca\.  App.) 758 

SAiUing  V.  Moore  (-Okl.) 487 

Sdiool  Di«t.  No.  24.  Alfalfa  Coanty,  Con- 
n)lidated    School    Dist.    No.    1,    Alfalfa 

County,  V.  (Okl.) 729 

Schwartz    t.    California    Gas    &    Electric 

Corp.  (Cal.).. 1044 

Scoggan,  Ex  parte  CCal.) 1186 

Scott-Mcanre     Land     Co.     t.     Portland 

(Or.) 276 

Scnrvin  Ditch  Co.,  Roberta  v.  (Goto.  App.)  652 
Seattle  Mattress  &.  Uphtrlstery  Co.  v.  Seat- 
tle (Wash-.). ■ 1018 

Seawell  t.  Gilford  (Idaho) 182 

Sells,  Trimmer  v.  (Kan.) 42 

Shannon  v.  State  (Okl.) ..1106 

Shaw,  Diamond  v.  (Okl.) 726 

Shawnee  Fire  Ins.  Co..  Funk  v.  (Kan.)..     35 

Shay,  Fleming  t.  (Cal.  App.) 761 

Sherred  v.  Baker  (Or.) 826 

Shores  t.  Hutchinson  (Wash.) 142 

Shoshone  Higiiway  DIst.  of  Lincoln  Coun- 
ty -V.  A-nderson  (Idaho) 219 

Shulti,  Stoner  v:  (Wash.) 1026 

Sigel-(;ampion  Live   Stock   Co.,  Nesbit  t. 

(Colo.)   524 

Sifaler   Hog   Cholera   Sermn   Co.,   Kansas 

City  T.  flKan.) 70 

Simmons,  Ex  parte  (Nev.) 697 

Slooman,  Kenworthy  y.  (Or.) 273 

Smallwood,  Animas  ConsoL  Ditch   Co.  t. 

(Colo.  App.) 694 

Smith  T.  BolKter  (Wash.) 1022 

Smith,    Henderson-StuTges    Piano    Co.    v. 

(Okl.) 454 

Smith  V.  Iron  Mountain  Tunnel  Co.  (Mont.)  649 
Smith' T.  Orphenm  Amusement  Go.  (Utah)  684 
Smith   T.    Smith    (Mont.)    987 


Page 
Srakhi  Thiid  Nat  Bieh.  Bank  of  Sondns- 

ky,  Ohio,  y.  (N.  M.); ■ ^  632 

Smith,  Whalen  v.  (Cal.) 904 

Smith,  Wofifaa  it  Go.  ▼.  Kce  (OkLI 48ft 

Smith  y.  Zimmer  (Mont.) 420 

Smoot  y.  Ghecketts  (UUb) 412 

Smoot  £  Abbott  y.  W.  L.  Moody  &  Go. 

(Okl.)  1134 

Smyth.  T-affe  -y.  (Or.) 808 

finellv  Sartin  v.  (Kan.) 4T 

Snider  y.  Perkins  (Okl.) 448 

Spar-  >  Consol.    Mio.    Co.,    Casserleigh    v. 

(Colo. -App.) 121 

Spaulding  Mfg.  Co.  t.  Roff  (Okl.) 727 

SpauldiDg  Mf g.  Co. .».  Witter  (Okl.).. 720 

fencer,  Goldnery.  <Cal.) •. .  847 

Spencer,  Themis  y.  (Wash.). 861 

Spokane  Bakery  Co.,  Miller  y.  (Wash.).  .1021 
Sprague    y.    Stratton-Massachusetta   Gold 

Mines  Ca.  (Colo.) ■..  406 

Spriestersbaoh,'  A-Dderson  v.  (Wash.) 166 

Staggs.  -Muskogee  Electric  Traction  Cio.  y. 

(()kl.)  ......?.-.... 481 

Stampfiy,-  State  y.  (Wash.) 148 

StapletoD,    Tyler    Gommercial    College    t. 

(Okl.) 448 

State  <y.'  Ackenhausen  (Kan.) 14 

State    y.  -  Atchison,    T.    *    8.    F.    R.   Go. 

(Kan.)    .;     M 

State,  Atchison,  T.  ft  S.  F.  R.  Co.  y.  (Okl.)  721 

State  v.  Baker  (Wash.) 1016 

State  y.  Board  of  Com'n  of  Cowley  Oran- 

ty  (Kan.) 28 

State  V.  BraniBC  (Kan.) 348 

State  y.  lirodigaa  (Ney.) 699 

State  y.  City  of  A«tica  (Kan.) 169 

State  y.  Clatsop  ■  County  (Or.) 271 

State,  Cooke  County  Liquor  Co.  v.  OU.). .  738 

State  y.  Goppaga  (Kan.) 8 

State,  Crabtree  v..  <Okl.  Gr.  App.) 1138 

State,  DiJlman  v.  (Wyo.) 867 

State  y.  Fairchild  (Kan.) ^ . . .     40 

State  y.   Fassett   (Wash.)    968 

State,  Flatbera  y.  (Okl.  Cr.  App.) 002 

State,  PosBctt  V.  (Okl.  Gr.  App.) 1186 

State,  Gulf.  G.  ft  S.  F.  R.  Co.  y.  (Okl.).  .1168 

State   y.   Hall    (MontJ. 688 

State   y,   Hamilton    (Wash.)    9S0 

State,  Holdea  v.  (OM.  Cr.  App.) 1136 

State  y.  Holt  (Okl.) 460 

State,  Kelley  y.  (Okl.  Cr.  App.) 1135 

State  y.  Layman  (Idaho) 1042 

State  v.  r>elb  (N.  M) 601 

State,  LeiBhman  y.  (Okl.  Cr.  App.) ll.'tS 

State  y.  Link   (Kan,). 70 

State  y.  Merrisoa-  -(Mont) 649 

State   y.    Neitsel-   (Wash.)     93ft 

State,  Nidiffer  v.  (Okl.  Cr.  App.) 11.% 

State,  O.  F.  Haley  Co.  v.'(Okrr) s .  736 

State,  Ogee  y.  (Okl.  Gr.  App.) 1093 

State  y.  Olcott  (Or.) '. 303 

State  y.  Osborne  ( Aric)   <. . . .  884 

State^.Poer  (Okl.). ..»,».,».». 726 

State  y.  P-riiomer  (Wash.) ; . . .  168 

State  y.  Bader  (Okl.) 726 

State  y.   Railroad  Commission  of  Waidi- 

ington    (Wash.) mn 

State  y.  Reese  (Wash.) 863 

State,  Roan  y.  (Okl.  C*.  App.)..4 901 

State,  Roberts  y.   (Okl.   Cr.   App.) 1133 

State,   Rollen-  y.   (Okl.   Gr.  App.) 1087 

State  y.  Roaiero  (N.  M.) > . . .  617 

State  V.  Ryan  (Utah) 666 

State  y.  Sapp  (Kan.) 78 

State,  Shannon  y.  (Okl.) 1U06 

State  V.    Stampfly   (Wash.) 148 

State  -y.' Superior  Court  of  Klickitat  Coon- 

ty  (Wash.).. 779 

State  y.  Superior  Court  of  Pima  County 

(AriB.)    707 

State  y.  Terrill  (Kan.) s 65 

.State  y.    Tice    (Wash.) 168 

State,  Tucker  y.  (OW.  Gr.  App.) lOSK 

State,  United  States  Exp, -Cow  v.  (Okl.)..  448 
State  y.  Vaughn   (Okl.)    899 


Digitized  by 


Google 


CASES  REPOBTBD 


XT 


Page 

State  ▼.  Yturaspe  (Idaho) 802 

State  Pub.  Co.,  City  of  Shawnee  t.  (Okl.)  462 
Stone,  Chicago,  R.  I.  &  P.  B.  Co.  v.  (Okl.).1120 

Stoner  v.  Shulti  (Wash.) 1026 

Story  T.  Lang  (Kan.) 72 

Stratton-Massachu  setts    Gold    Mines    Co., 

Sprague  v.   (Colo.) 490 

Stuart  T.  Pederson  (Utah) 395 

Sullivan    t.    Board    of    Com'rs   of    Lemhi 

County    (Idaho; 191 

Superior  Court  in  and  for  City  and  Coun- 
ty of  San  Francisco,  Mitchell  t.  (Cal.).  .1061 
Superior  Court  of  Klickitat  County,  State 

V.    (Waah.) 779 

Superior  Court  of  Pima  County,  State  t. 

(Aria.)   707 

Swain  t.  Fritchman  (Idaho) 319 

Taffe  T.  Smyth  (Or.) 308 

Taylor    v.    Darling    (Cal.    App.) 249 

Taylor,  Mousnler  v.  (CaL) 750 

TeUuride  Power  Co.  v.  Bruneau  (Utah)..  399 

TerriU,  State  t.  (Kan.) 65 

Territory,  Campbell  v.   (Ariz.) 717 

Territory,  Chavez  v.  (Ariz.) 483 

Territory  v.  Gomez  (Ariz.) 702 

Territory  v.  Graves  (N.  M.) 604 

Territory  v.  Montoya  (N.  M.) 622 

Territory,  Perez  v.  (Ariz.) 483 

Territory,  Rodriquez  v.  (Ariz.) 878 

Territory  v.  Turner  (N.  M.) 603 

Third  Nat  Ezch.  Bank  of  Sandusky,  Ohio, 

T.  Smith  (N.  M.) 632 

Thomas,  Bank  of  Lind  y.  (Wash.) 776 

Thomas,  Holt  Mfg.  Co.  v.  (Wash.) 772 

Thomas  v.  Spencer  (Wash.) 361 

Thompson   v.    Barber   (Kan.) 33 

Thompson  v.  Murray  (Okl.) 1133 

Thompson  Grocery  Co.  v.  Phillips   (Colo. 

App.)    663 

Thrush  v.  Thrush  (Or.) 267 

Thrush    v.    Thrush    (Or.) 268 

Tice.   State  v.  (Wash.) 168 

Towers  v.  Balfe  (Colo.) 537 

Township  of  Delaware,  Wyandotte  County, 

Fisher  v.  (Kan.) 94 

Tresidder's  Estate,  In  re  (Wash.) 1034 

Treworgy,  Kent  v.  (Colo.  App.) 128 

Tribal  Development  Co.  v.  RofE  (Okl.) 1124 

Trimmer  v.  Sells  (Kan.) 42 

Trotter,  Brissey  v.  (Okl.) 1119 

Tncker  v.  State  (Okl.  Cr.  App.) 1089 

Turknett,  Western  College  of  New  Mexico 

T.  (N.  M.) 1085 

Turner,  Territory  v.  (N.  M.) 603 

Turner  v.  Turner  (Okl.) 730 

Twin  Falls  Salmon  River  Land  &  Water 

Co.,  Hill  V.  (Idaho) 204 

Tyler    Commercial    College    y.    Stapleton 

(OkL)   443 

Uchida.  Parker  ▼.  (Ariz.) 715 

Union  Const.  Co.  v.   Western  Union  TeL 

Co.   (Cal.) 242 

Union  Elevator  &  Warehouse  Co.  v.  Farm- 
ers' Warehouse  Co.  (Wash.) 860 

Union  Trust  Co.,  Cherokee  Nat  Bank  v. 

(Okl.)  464 

United  States  Exp.  Co.  v.  State  (Okl.) ...  448 
Utah  Consol.  Min.  Co.,  Johnson  v.  (Utah)  407 

Vallero  ▼.  Camilla  (Colo.) 497 

Valley  Bank  of  Phoenix  v.  .Tohnson  (Ariz.)  704 

Vandermeulen  y.  Burwell  (Colo.  App.)....  131 

Vaughn,   State  v.   (Okl.) 899 

Vincent  r.  Mott  (Cal.) 346 


Page 

Vining,  Fishback  v.  (Colo.  App.) 559 

Von  Richthofen  v.  Bijou  Irr.  Dist. 
(Colo.)    496 

Wagner,  International  Imp.  Co.  v.  (Colo. 

App.)  697 

Walbridge  v.  Robhison  (Idaho)   812 

Ward  V.  Colorado  Eastern  R.  Co.   (Colo. 

App.)    667 

Ward,  Hambach  v.  (Wash.) 140 

Ward,  Pottorff  v.  (Kan.) 80 

Wasatch  Orchard  Co.,  Fabian  v.  (Utah)..  860 
Washbon  v.  Linscott  State  Bank  (Kan.) . .     17 

Washington,  In  re   (Kan.)    1008 

Washington  Const.  &  Bldg.  Co.,  Parsons  v. 

(Wash.)   954 

Watkins  v.  Adams  (Colo.) 122 

Webster  Bros.  Mill.  Co.  v.  Bingham  (Ariz.)  709 

Welch  V.  Barnett  (Okl.) 472 

Western  College  of  New  Mexico  v.  Turk- 
nett (N.  M.) 1085 

Western  Empire  Ins.  Co.  of  Washington, 

Finley   v.    (Wash.) 1012 

Western  Nat  Ins.  Co.  v.  Marsh  (Okl.) 1094 

Western   Pac.   Land   Co.   v.  Wilson   (Cal. 

App.)  1076 

Western  Union  Tel.  Co.,  Union  Const  Co. 

V.    (Cal.) 242 

Westine  v.   Atchison,  T.  &  S.  F.  R.  Co. 

(Kan.)    64 

Weston.  Perkinsr%  (Kan.) 83 

Whslen  v.  Smith  .(Cal.)    904 

W.  H.  Ashley  Silk  Co.  v.  Oklahoma  Fire 

Ins.  Co.  (Okl.) 449 

Whitton   V.    Knight   (Or.) 268 

Wickliffe,    National    Lumber  Co.   v.   (Cal. 

App.)   357 

Wilcox,   Painter  v.   (Colo.) 503 

Wilke,  Lamb  v.  (Cal.  App.) 757 

Williams  v.  A.  C.  Burdick  &  Co.  (Or.) 844 

Williams  V.  Parsons  (Kan.) 60 

Williamson  v.  Adams   (Okl.) 486 

Wilson,  Ex  parte  fOkl.  Cr.  App.) 739 

Wilson,  Graf  v.  (Or.) 1005 

Wilson,  Western   Pac.   Land  Co.  v.  (Cal. 

App.)  1076 

Winslow   V.    Dnndom    (Mont.) 1.36 

Winslow,  Pippy  v.  (Or.) 298 

Wiasor,  Hembrow  v.  (Kan.) 22 

Winter.  Jorgenson  v.  (Wash.) 957 

Winters,   Rehfield   v.    (Or.) 289 

Wissinger  v.  Reed  (Wash.) 10.10 

Witter,  Spanlding  Mf«.  Co.  v.  (Okl.) 729 

Wittman  v.  Board  of  Police  (Com'rs  of  City 

and  County  of  San  Francisco  (Cal.  App.)  265 
W.  !.<.  Moody  &  Co.,  Smoot  &  Abbott  v. 

(Okl.)  1134 

Wodnik    ▼.    Luna   Park    Amusement    Co. 

(Wash.)    941 

Wolf  V.  Hongham   (Or.) 301 

Wolff.  Farmers'  High  Line  Canal  &  Res- 
ervoir Co.  V.  (Colo.  ApD.) 576 

Woods,  Ex  parte  (Okl.  Cr.  App.) 440 

Wostenburg  v.  Karme  (Colo.) 118 

Wright  V.  Board  of  Public  Works  of  City 

of  Los  Angeles  (Cal.) 353 

Tost  y.  Empire  State  Surety  Co.  (Wash.)  167 

Yost  y.  Irwhi  (Colo.) 526 

Young,  Bottom  v.  (Colo.) 500 

Younn  v.    People   (Colo.) 117 

Yturaspe,  State  v.   (Idaho) 802 

Zeigler,  Lawson  v.  (Okl.) 724 

Zimmer,  Smith  v.  (Mont.) 420 


Digitized  by 


Google 


Digitized  by 


Google 


THE 


PACIFIC  REPORTER. 

VOLUME  125 


Oft  Kaa.  (M) 

GORDOW  T.  MtJNN  et  «L 
(Snpreme  Court  of  Kansas.     Jnly  6,  1012.) 

(Bi/Uahtu  »y  thi  Courts 

1.  DiVOBCB  (I  168*)— JVDaUEHT— GOIf&TIBiil. 

Attack. 

A  wife  domiciled  In  Missouri  began  an  ac- 
tion in  a  circuit  court  of  that  state  against 
her  buaband,  a  resident  of  tbia  state,  for  di- 
vorce. Service  was  Bade  bj  pubUcatioik  The 
husband  did  not  appear,  and  a  judgment  for 
divorce  was  rendered,  as  prayed  for.  The  pro- 
ceediDfs  were  regular  according  to  the  Uws 
of  Uisaouii.tinleas  the  verification  of  the  pe- 
tition was  insufficient;  the  affidarit  bearing 
date  33  days  before  the  petition  was  filed.  It 
is  held  that  the  Missouri  court  had  jurisdic- 
tion, and  the  judgment  for  divorcs  is  not  open 
to  collateral  attack  in  wi  •ction  im  *  district 
court  of  this  state. 

[Ed.  Note.— For  other  cases,  see  Divorce, 
Cent  Dig.  IS  549,  550;   Dec.  Dig.  i  168.*] 

2,  JuDGiairt  ({  490*)  —  Collatxbai.  Attack 
— Pbocekbinos. 

Where  a  jadnsisBt  rendered  by  poblieatton 
Is  offered  in  evuence  in  a  collateral  action 
in  the  same  court  in  which  the  judgment  was 
rendered,  and  the  affidavit  on  file  shows  by  Its 
recitals  that  the  publication  was  InsuiBcient, 
parol  evidence  is  admiasibls  to  pirova  that  due 
publication  was  in  fact  ma^a. 

[Ed.  Note. — For  other  cases,  see  Judgment, 
Cent.  Dig.  |  940;    Dec.  Dig.  |  490.*] 

S;  JUDQUXNT     (I    818*)— FOBKIOIf    JUDOMCNI 
— ColTCI.UBITEinB8B. 

In  an  aetion  to  quiet  title  to  land  in  Ar- 
kansas, wber*  service  was  made  by  publica- 
tion and  the  defendant  did  not  appear,  she  is 
not  bound  beyond  the  property  which  was  the 
subject  of  that  suit  IHtle  to  land  in  this 
state  la  not  affected  by  the  judgment  of  the 
Arlcansas  court  in  that  action. 

[Ed.  Note.— For  other  cases,  see  JadgmenL. 
Cent  Dig.  ||  1458-1481;    Dec,  Dig.  f  818.*J 

4.  Husband   and   Wifx   (|   35*)— Antbnuv- 
TiAi.  Cowtbact—Pliadino— Issues. 

Where  the  execution  of  an  antenuptial 
contract  pleaded  by  a  defendant  is  denied  un- 
der oath,  .and  the  execution  of  a  like  contract 
differing  but  slightly  in  its  material  terms  is 
alleged  In  the  reply,  the  Issue  is  not  restricted 
to  :^e  t'zeeatton  of  the  contract  as  pleaded  by 
the  defendant 

{Ed.  Note.— For  other  cases,  see  Husband 
and  Wife,  Cent  Dig.  U  200-217}   Dec.  Dif.  | 

&  Httsband  ard  Wire   (|  29*)— Antsnup- 

HAI/  G0!rr«ACT8— VAtroiTT. 

.  If.  the  intended  -wUi  is  competent  to  make 
a  contract  and  has  a  fair  and  adequate,  knowl^ 
edge  concerning  the  future  husband's  property 
when  she  enters  into  an  antenuptial  agreement, 
wkieh  it  free  frbtn  deceit  or  fraud,   ft  should 


not  be  set  aside  merely  becnuse  the  cburt  n 
Jury  find  that  the  prorisicn  made  for  her  is 
in  great  disproportion  to  bis  property. 

[Ed.  Note.— For  other  cases,  see  Husband 
and  Wife,  Cent  Dig.  U  158-168,  882;  Dec 
Dig.  |29.*J 

6.  EviDEifc*  (I  271*)  —  DxcuuiATion— OoR- 

XBAn>ICTIOK. 

In  an  issue  arising  npon  an  allegatio*  that 
an  antenuptial  contract  bad  been  canceled  and 
destroyed  by  matual '  consent  of  the  parties  . 
thereto,  declarations  of  the  husband,  since  de- 
ceased, were  admitted  in  evidence  in  behalf  of. 
the  widow  tending  to  prove  that  the  contract 
had  been  destroyed  and  canceled  by  mutua) 
consent  of  the  parties  thereto.  The  adverse 
party  then  offered  other  declarations  of  the 
husband  tendinf  to  prove  the  cMitrary  .which 
were  rejected.  The  evidence  showed  t^at  the 
instrument  had  been  destroyed  and  the  iptent 
of  the  parties  concerning  its  destmctiin  was 
material.  It  is  A«M)  that  the  rejected  evidence 
should  iiave  been  received.  , 

IBd.  Note.— For  other  cases,  aee  EMdenee, 
Cent  Dig.  {I  1068-1070,  1081-1104;  Dec.  Dig. 
i  271.«1> 

fA4diti«timl  BvtUlti*  by  EiitorUa  Btaff.) 

7.  DiTOBCK    (I    70*)— PnoCESa— PUBLIOATIOH. 

That  publication  notices  .in  divorce  jtro- 
ceedings  dfd  not  run  in  the  nam«  of  the  state 
did  not  render  the  divorces  void. 

[Bid.  Note. — F*r  ether  cases,  aee  Divorce, 
Cent  Dig.  f|  258-263;   Dec  Dig.  |  70.*] 

8.  Hubbard  and  Win   (i  83*)— Aawwnr- 
TLAL  Contract— EviDsncE. 

In  determining  whether  an  antenuptial 
eoatract  was  canceled  by  mutual  agreement,  all 
the  circumstances  tendiay  to  prove  the  inten- 
tion of  the  parties,  including  the  husband's  fail- 
ure to  make  a  conveyance,  the  conveyances  of 
other  property  to  the  wife,  the  age  and  cona- 
tion of  the  husband,  the  care  and  attention  of 
the  wife,  the  disposition  made  ot  the  instru- 
ment, should  be  considered. 

fEd;  Note. — For  other  cases,  see  Husband 
and  Wife.  Cent  Dig.  {f  196-202,  885;  Dec 
Die  I  33.*! 

Appeal  trim  Dtetrlet  Court,  Shawnee 
Goanty. 

Action  by  Jennie  8.  Gordon  afalnst  Ullle 
Gordon  Mann  and  others.'  From  a  judgment 
for  plaintiff,  defendants  appeaL  Revetae4 
and  remanded  for  new  trial. 

See,  also,  83  Kan.  642,  112  Pac.  OS. 

V.  R.  Hlte^  Mnlvane  &  Ganlt,  Robert 
Stone,  Jam^  A.  Trontman,  and  George  T. . 
UcDermott,'  all  of  Topeka,  for  appellants 
'otis  S.  Allenf,  8.  H.  Allen,  and  3.  9.  Lari- 
mer, all  of  Topeka,  and  A.  S}.,  Crane,  of 
I  Holtoff,  for  aptwUee. 


•Far  other  csmh  (m  sum  topf«  yid  seetUpi  KUMWB  i«  P«N<  PMk  :*  Am  Ut.  XafrUewSsrlea  *.|t«;r  tadeats  • 
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BEITSON,  T.  rrhla  iB  an  action  for  tbe 
partition  of  iand  by  the  widow  against  tbe 
daughter  of  tbe  deceased  owner  of  the  land. 


formed  and  did  not  know  the  nature  or 
amount  of  his  property,  except  hU  home- 
stead and  tbe  property  so  to  be  conreyed  to 


G.  S.  Gordon,  a  vldower.J2  years  of  age,!  her;  that  tbe  contrfict  was  .drawn  up  wlth- 
owning  property  bf  tbe  value  of  about  |55v-  put  her  knowledger  by  Mr.  Gorflon's  attorney, 
000,  contracted  a  fcitrlagfe  with  the  appel-   *od  shd  was  re(iue8ted  «>  sign  it  on  the  day 

of  the  marriage,  when  it  was  first  shown  to 
ber,  Mr.  Gord»n  then  promising  to  convey 
the  two  pieces  of  property  to  her  immediate- 
ly. Upon  these  facts  more  fully  stated  in 
the  replyr  it  is  alleged  that  the  agreement 
is  not  enforceable  against  her  because  of  the 
failure  of  her  husband  to  make  the'cotariey- 
ance  or  to  give  ber  posBesslDn  or  dominion  of 
tbe  property  or  the  rents,  and  becapae  it  waa 
unreasonable,  and  was  procured  by  conceal- 
ment and  without  a  fair  disclosure  of  tbe 
husband's  property.  It -is  further  alleged  in 
the  reply  that,  after  living  with  ber  husband 
for  several  years,  the  appellee  first  learned 
of  the  amount  of  hii  property  and  then  repu- 
diated tbe  agreement,  which  was  thereupon 
destroyed  in  his  presence  with  his  knowl- 
edge, upon,  tbe  agreement  that  it  shonld 
thereby  be '  annulled  and  canceled,  both  par-  - 
ties  relieved  wholly  from  its  obligation,  and 
that  she  should  bave  the  rights  of  a  widow 
in  his  property  at  bis  death. 
,  The  first  trial  was  by  tbe  court,  and  Jndg- ' 
ment  was  given  for  the  plaintUf  which  was 
reversed  because  of  the  denial  of  a  trial  by 
jury,  Gordon  v.  Munn,  83  Kan.  242,  Ul^ 
Pac.  nf,  21  Ann.  Cas.  1299.  The  second  trl-  * 
al.  waS'  before  a'  Jury,  whtdi  retnmed  a  gen- 
eral verdict  for  tbe  appellee  with  special 
findings,  upon  which  Judgment  was  again 
rendered  for  the  plaintiff.  Tb«  abstract  con- 
tains 70  speclOcations  of  error,  which  may, 
however,  be  fairly  considered  in  a  few  prop-  • 
,ositions  embracing  material  points. 

[1]  After  hearing  tbe  evidence  relating  to 
the  divorces  obtained  by  tbe  appellee^  the' 
court  held  and  instructed  the  jury  that  th^ 
>were  valid,  that  her  marriage  with  Gordon 
was  legal,  and  that  she  was  his  widow.    The 
attack  upon  the  decree  rendered  In  Missouri 
is  based  upon  the  fact  that  Mr.  Richmond  ■ 
was  never  a  resident  Of  Missouri,  and  that" 
th^' judgment  rendered  against  him  by  pnbli-  , 
cation  was  without  jurisdiction.    It  Is  not . 
dlsjputed  that  the  plalntUf  in  the  action  was ' 
domiciled  in  Missouri,  and  the  proceedings 
appear  to  be  regular  according  to  tbe  laws  ' 
of  that  state,  unless  the  verification  of  the 
petition  was  insufficient.     The  data  of  the 
affidavit  is  33  days  before  tbe  petition  was 
'filed,    and  it   is   contended   that  this  fact 
avoids  tbn  service  and  defeats  jurisdiction; 
but  It  was  held  otherwise  in  Ahern6  r.  In- 
vestment  Co.,   82   Kan,   435,   108   Fac.   842. 
The  decree  was  not  open  to  collateral  attack. 
McCormick  t.  McCormlckk  S2  Kan.  81,  107 
Pac.  546.  ' 

[2]  The  only  defect  alleged  In  the  decree 
of  divorce  against  Starr  is  that  the  aflldavit 
for  publication,  although  examined  and  ap-  - 
yreved  bj- the  court  lirhen  tbe  judgment  waa' 


lee,  then  86  years  of  age,  who  bad  been 
married  and  divorced  and  whoae  property 
was  of  little  value.  Tbe  marriage  took  place 
on  June  30,  1898,  immediately  after  the  exe- 
cution of  an  antenuptial  agreement  Mr. 
Gordon  died  March  26,  1908,  leaving  the  ap- 
pellant I41Ue  Gordon  Munn  ills  only  beix  at 
law  except  the  appellee. 

Tbe  answer  contained  a  general  denial, 
and  pleaded:  (1)  A  former  marriage  of  the 
appellee  with  one  iUchmond  from  wbojn  the 
appellee  had  obtained  a  decree  of  divoirce  In 
tbe  State  of  Missouri,  but  in  a  court  tbat 
bad  no  jurisdiction,  without  the  issuance 
and  service  of  prpcess  as  required  by  the 
laws  of  that  state;  (2)  a  later  marriage  with 
one  Starr,  from  whom  she  was  not  legally 
divorced,  although  a  pretended  decree  there- 
for had  been  obtained  from  the  district  court 
of  Shawnee  county  without  jurisdiction  and 
without  tbe  service  of  iprocess ;  (8)  an  ante- 
nuptial contract  whereby  the  appellee  had 
waived  all  right,  title^  interest,  and  inherit- 
ance In  the  {troperty  of  ber  intended  bos- 
band  in  consideration  of  two  parcels  Of  real 
estate  of 'which  she  became  tbe  owner  by 
virtue  of  'such  agreement ;  and  (4)  a  decree 
of  a  circuit  court  of  Arkansas  quieting  titje 
in  tbe  daughter  of  llie  deceased,  defendant 
in  tbid  action,  tor  land  In  that  state  owned 
by  Mr,.  Gordon  at  tbe  time  of  bis  deaUa,  in 
which' action,  it  la  alleged,  the  title  to  the 
lai>da  tntolvvd  in  this  action  was  adjudi- 
cated. ' 

nie  reply  tUleged  tbe  validity  of  the  di- 
vorces referred  to  and  averred  tbat  the 
courts  in  which' they  were  granted  had  ju- 
risdiction of  the  parties  and  subject-matter ; 
that  the  appellee  was  never  subject  to  the 
jurisdiction  of  tbe  circuit  court  In  Arkansas ; 
and  that  tbat  court  had  no  jurisdiction  of 
the' subject  of  thiH  action,  and  had  proceeded 
solely  npon  service  by  publication  to  quiet 
title  to  lands  in  Arkansas  only..  In  tbe  reply 
the  appellee  denied  under  oath  the  execution 
of  An  agreement  as  pleaded  iui  the  answer, 
but  alleged  that  an  antenuptial  contract  had 
bet^  ei^tered  Into  by-  the  terms  of  which  Mr. 
Gordon  had  agreed  to  convey  to  the  appel- 
lee by  deed  forthwith  to  be  executed,  two 
pieces  of  real  estate  to  be  ber  sole  property, 
together  with  the:  rents  and  profits,  but  tbat 
be  bad  never  made  such  conveyance,  but 
kept,  controlled,  enjoyed,  and  used  the  prop- 
erty as  his  own  until  his  death,  collecting, 
keeping,  and  using  as.  hia  own  the  rents 
therefrom.  She  also  alleged  that  this  prop- 
erty was  of  tbe  value  of  only  $2,500,  while 
Mr.  Gordon  then  owned  property  of  tbe 
Ttliia  of  $80,000,  bat  that  ske-wu  B»t'la> 
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'rendered,  was  Void  because  It  showed  tbat 
tbe  notice  had  not  been  publiBbed  for  the 
length  of  time  required  by  the  statute.  The 
court  allowed  the  testimony  of  tbe  publUiher 
to  be  given  on  the  trial  of  this  action  from 
which  It  appeared  tliat  the  publication  had 
In  fact  been  made  for  the  requisite  time. 
This  evidence  was  properly  received.  Lips- 
comb ▼.  Bank,  66  Kan.  243,  71  Pac.  583; 
Morris  t.  Hardle,  84  Kan.  9,  113  Pac.  808. 

[7]  Again,  It  is  contended  tliat  both  the 
Missouri  and  Kansas  divorces  are  void  be- 
cause the  publication  notices  did  not  run  In 
the  name  of  the  state.  The  same  contention 
was  made  In  McKenna  v.  Cooper,  79  Kan. 
847,  101  Pac.  662,  but  not  sustained.  That 
dedslon  Is  adhered  to.  The  same  rule  ai>- 
pears  to  prevail  In  Missouri  Hansford  v. 
Hansford,  34  Mo.  App.  262.  See,  also,  Doan 
et  aL  Y.  Boley  et  al.,  38  Mo.  449. 

[3]  The  district  court  held  that  tbe  Arlca^- 
_  sas  decree  was  insufficient  as  a  defense.  The 
answer  in  this  aetion  averred  that  the  peti- 
tion In  that  action  contained  an  allegation 
.that  the  appellee  had  not  been  legally  di- 
vorced from  Starr — that  the  pretended  de- 
cree of  dlvorcefrom  him  was  void  "for  want 
of  jurisdiction  in  the  court  in  which  It  was 
granted."  The  service  in  the  Arkansas  suit 
was  by  publication  only,  and  the  appellee, 
thm  and  now  a  resident  of  this  state,  did 
not  appear.  A  copy  of  tbe  decree  attached 
to  the  answer  recites  the  default,  and  a  find- 
ing tbat  the  allegations  of  the  petition  are 
true.  The  Judgment  purported  only  to  <iulet 
title  to  the  Arlcansas  land  situated  within 
the  jorisdlctlon  of  that  court  That  Judg- 
ment relating'  solely  to  lands  in  that  state 
cannot  affect  title  to  lands  here.  Freeman 
on  Judgments  (4th  Ed.)  |  564. 

"The  Judicial  determinations  of  a  state 
can  have  force  and  operation  in  another 
state,  only  so  far  as  the  court  promulgating 
such  determinations  has  Jurisdiction  over  the 
persons  or  things  to  be  affected-  by  such  de- 
terminations." Amsbangh  v.  Bxchange  Batak, 
33  Kan.  100,  105.  5  Pac.  384,  387. 
'  The  contention  that  tbe  decree  In  the  Ar- 
kansas case,  reciting  that  the  averment  in 
tbe  petition  that  the  Starr  divorce  was  void 
conclusively  establishes  tb^  Invalidity  of 
tbat  divorce  in  this  eictlon,  cannot  be  sustain- 
ed. It  was  held.  In  lies  v.  Elledge,  18  Kan. 
296,  tliat:  "The  recitals  of  a  Juifement  In 
rem,  obtained  without  personal  service  In  a 
sister  state,  and  by  publication  only,  where 
none  of  the  defendants  to  the  suit  make  any 
appearance  In  the  court  rendering  the  Judg- 
ment, are  no  evidence  of  debt,  nor  evidence 
of  tender  of  a  deed,  in  a  separate  action 
pending  in  this  state  between  the  same  par- 
ties to  recover  upon  a  promissory  note." 
The  Judgment  referred  to  in  the  above  quo- 
tation was  rendered  in  an  action  fc^r  specific 
performance.  In  all  such  cases  of  construc- 
tive service  tbe  defendant  Is  not  bound  be- 
yond the  Judgment  relating  to  the  property 


In  question  or  subject  of  the  suit.  Hermnn 
on  Est  S{  518,  522.  Title  to  land  tn  this  state 
cannot  be  affected  by  the  decree  of  a  6ourt 
of  another  state.  Cooper  y.  iVes,  62  Kan. 
395,  63  Pac.  434.  Thla  rule  is  recognized  In 
Eokman  v.  Eckmao,  68  Pa.  471!  Price  t. 
Hlekok,  39  Vt  292;  Cooper  y.  Reynolds,  77 
XT.  S.  308,  19  U  Ed.  931;  Durant  T.  Abend- 
roth,  97  N.  T.  132. 

[4]  Upon  the  Issu^  relating  to  tbe  ante- 
nuptial contract  It  is  insisted  that  having 
denied  tlxe  execution  of  the  agreement  'as 
pleaded  In  the  answer,  the  allegation  in  tbe 
reply  tbat  a  different  altlhough  similar, 
agreement  had  been  made,  was  Immaterial, 
and  that  the  evidence  should  have  been  lim- 
ited to  the  averment  In  the  answer  and  de- 
nial in  the  reply.  Both  parties  alleged  the 
existence  of  an  antenuptial  agreement  but 
the  appellants  averred  that  by  its  terms  ap- 
pellee became. at  once,  upon  Its  e^tecutlon,  the 
owner  of  the  property  described  therein, 
while  the  appellee  alleged  that  It  was  an 
executory  agreement  for  a  conveyance  which 
did  not  vest  the  title,  and  that  the  i>osses- 
slon,  use,  and  dominion  of  the  property  had 
b^eh  retained  by  her  husband.  The  appellee 
was  not  limited  to  a  mere  denial  of  the  exe- 
cution of  the  contract  as  pleaded  by  the 
appellant,  but  could,  and  in  a  system  of  prac- 
tice which  requires  facts  U>  be  pleaded 
properly  did,  set  out  tbe  contract  as  she  un- 
derstood it;  the  paper  having  been,  destroyed. 
.Even  If  tbe  ruling  should  be  held  erroneo^ 
under  strict  rules  of  pleading,  no  prejudice 
resulted.  The  only  witness  to  prove  the  con- 
tents, of  the  agreement  was  called  by  the  ap- 
pellants. Both  parties  accept  his  version 
as  true,  and  the  Jury  found  that  it  wa3  as 
alleged  by  the  appellee. 

[S]  The  special  findings  of  the  Jury,  in 
substance,  were  that  the  plaintiff  is  the  wid- 
ow of  O.  S.  Gordon;  an  antenuptial  a^reie- 
ment  vraa  made,  as  alleged  in  the  reply, 
which  was  carefully  read  and  explained  to 
the  appellee  before  she  signed  it;  Mr.  Gordon 
did  uot  in  any  manner  conceal  the  fact  that 
he  owned  other  property;  her  life  had  be^ 
one  of  hardship,  and  she  was  at  the  time 
serving  as  an  attendant  in  a  state  hospital, 
earning  f 22.50  per  month  besides  board; 
she  knew  the  kind  of  home  he  occupied;  and 
the  prospect  of  being  relieved  from  ne- 
cessity of  earning  her  own  living  was  an  In- 
ducement to  accept  his  offer  of  manriage, 
whereby  she  secured  a  better  home  than  she 
had  ever  had  before.  She  was  an  experienc- 
ed woman  of  mature  years,  fully  capable  of 
managing  her  own  affairs,  and  might  by  tbe 
exercise  of  slight  effort  have  ascertained  the 
fact  tbat  her  prospective  husband  owned  con- 
siderable real  estate  in  Topeka  and  vicinity 
and  knew  that  he  was  In  good  circumstanc- 
es. She  fully  understood  the  terms  of  tbe 
contract  and  expressed  satisfaction  there- 
with, and  Mr.  Gordon  did  not  do  or  say 
anything  to  indu<^  her  to  sign  it  She  con- 
sidered the  prospect  of  a  comfortable  home, 
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an  assured  social  position,  and  tbe  property 
referred  to  in  the  contract  a  fair  proTislon 
in  view  of  ber  own  situation,  without  regard 
to  Mr.  Gordon's  ownership  of  other  proper- 
ty, and  was  satisfled  with  Its  terms  and  ef- 

'  feet  when  she  signed  It  Since  tbe  marriage 
■he  has  received  from  her  husband  convey- 
ances fpr  the  homestead  (in  the  city),  120 
acres  d¥  land,  and  (1,000  in  money.  Tbe 
antenuptial  agreement  was  destroyed  by  Mrs. 
Gordon  Just  after  Mr.  Gordon's  recovery  from 
a  severe  Uness  (spring  of  1902).  The  con- 
tract contained  an  agreement  of  Mr.  Gordon 
to  convey  to  ber  tbe  two  pieces  of  property 
described  therein,  but  tbe  conveyance  was 
never  made,  and  be  did  not  carry  out  or  per- 
form its  terms  on  bis  part.  In  addition  to 
these  findings,  tbe  Jury  answered  questions 
as  follows:  "Q.  Did  such  antenuptial  con- 
tract make  fair  and  reasonable  provisions 
fpr  tbe  plaintiff,  Jennie  S.  Gordon?  A.  At 
the  time  It  was,  but  as  the  widow  of  O.  S. 
Gordon  it  was  not.  Q.  Taking  into  consider- 
ation tbe  previous  social  position  and  finan- 
cial condition  of  plaintiff  as  shown  by  tbe 
evidence,  was  tbe  marriage  contract  of  June 
SO,  1898,  unreasonable  or  unfair  to  ber?  A. 
It  did  not  make  reasonable  provision  for  ber 
widowhood." 

It  appears  from  tbe  evidence  that  Mr.  Gor- 
don died  on  March  26,  1908.  The  appellee 
contends  that  she  is  not  deprived  of  her  in- 
heritance as  a  widow  by  the  antenuptial 
contract  because  it  was  never  performed  by 

'  ber  husband.  On  the  other  band,  tbe  ap- 
pellant contends  that,  upon  tbe  execution  of 
tbe  agreement  and  the  marriage  of  the  par- 
ties, tbe  equitable  title  vested  in  the  wife, 
which  could  not  be  defeated  by  any  act  of 
tbe  husband;  ttiat  tbe  contract  was  as  con- 
clusive upon  bim  and  his  heirs  as  tbe  most 
formal  warranty  deed;  and  that  tbe  wife, 
having  never  demanded  a  conveyance,  should 
be  considered  as  consenting  that  tbe  naked 

'  l^al  title  should  remain  in  the  husband. 
Tbe  purchaser  of  land  in  possession  under 
an  agreement  for  a  conveyance  is  consider- 
ed the  owner  In  equity,  subject  to  tbe  pay- 
ment of  tbe  purchase  money,  and  the  vendor 
is  treated  as  the  trustee  of  tbe  legal  title. 
Jones  ▼.  Hollister,  51  Kan.  310,  32  Pac.  1115; 
Gilmore  v.  Gilmore,  60  Kan.  606,  67  Pac.  G05; 
Campbell  v.  Town  Co.,  69  Kan.  314,  76  Pac. 
8S9.  The  fact  that  possession  was  not  trans- 
ferred in  this  instance  may  be  accounted  for 
1^  the  relationship  of  the  parties.  It  is  not 
uncommon  for  a  husband  to  manage  bis 
wife's  property,  and,  in  tbe  absence  of  any 
evidence  to  tbe  contrary,  it  may  be  presum- 
ed that  such  control  and  management  is  with 
ber  consent  No  request  for  possession  or 
tbe  control  of  tbe  property  is  shown. 

Authorities  are  not  wanting  to  rapport 
the  proposition  that  when  an  intended  hus- 
band has  failed  to  make  a  conveyance  as 
agreed  in  such  a  contract  the  decree  wiU 
not  be '  specifically  enforced  at  the  suit  of 
hia  beir,  although  It  would  be  at  the  suit 


of  bts  widoWk  In  many  of  the  cases  holding 
that  such  an  agreement  thus  remaining. unex- 
ecuted does  not  bar  the  widow's  dower  or 
Inheritance,  the  inexperience  of  the  wife,  her 
want  of  adequate  knowledge  of  the  hus- 
band's property,  or  other  equitable  consid- 
erations, appear  to  have  influenced  tbe  Judg- 
ment In  this  case  the  woman  was  of 
mature .  years,  and  the  findings  negative  any 
deception  or  fraud.  She  knew  that  ber  In- 
tended husband  was  in  good  circumstances. 
The  provisions  of  the  contract  were  explain- 
ed, and  she  understood  its  terms,  conditions, 
and  effect 

It  was  held  in  Hafer  r.  Hafer,  83  Kan. 
449,  6  Pac.  637,  that  marriage  settlements 
of  this  character  are  looked  upon  with  favor, 
and  are  to  be  liberally  interpreted  to  carry 
out  the  intention  of  tbe  parties.  Applying 
this  rule  which  has  become  the  Judicial  pol- 
icy of  this  state,  it  cannot  be  held,  in  tbe 
circumstances  disclosed  by  the  findings,  that 
the  fact  that  a  formal  conveyance  was  not 
made  is  sufficient  to  defeat  the  agre» 
ment  Tbe  property  to  be  conveyed  in  equity 
belongs  to  tbe  widow.  The  rents  and  profits 
have  been  absorbed  by  the  taxes,  and  she 
will  have  all  the  benefits  that  a  previous 
conveyance  would  have  glven^ 

Tbe  failure  to  make  a  conveyance  as 
agreed  is,  however,  a  circumstance  to  be  con- 
sidered in  determining  another  issue  in  the 
case.  The  appellee  pleaded  that  the  contract 
had  been  canceled  and  annulled  by  mutual 
consent,  and  several  questions  were  submit- 
ted to  tbe  Jury  upon  that  issue  upon  which 
they  foimd  that  tbe  contract  was  destroyed 
by  Mrs.  Gordon  after  a  severe  illness  of  her 
husband.  They  were  asked  to  state,  "wheth- 
er or  not  said  contract  was  canceled  or  de- 
stroyed by  tbe  mutual  agreement  of  tlie  par- 
ties thereto."  To  which  they  answered,  "On 
account  of  contradictory  evidence  it  is  hard 
for  us  to  determine  Just  what  happened  to 
the  contract  or  wliat  was  done  with  it." 

It  is  the  opinion  of  tbe  conrt  that  in  view 
of  the  general  verdict  this  answer  should  be 
considered  as  relating  to  tbe  document— 
the  paper  itself — rather  than  to  tbe  agree- 
ment Tbe  actual  destruction  of  the  paper 
would  be  competent  evidence  upon  that  Is- 
sue In  connection  with  tbe  accompanying 
circumstances;  but  if  the  contract  waa  can- 
celed by  agreement — that  is,  if  tbe  parties 
mutually  agreed  that  it  should  be  annulled 
and  no  longer  be  in  effect — tbe  destruction 
of  tbe  paper  upon  which  it  was  written  was 
not  controlling.  In  view  of  the  probable  mis- 
apprehension of  the  Jury  of  the  real  intent  of 
the  question,  and  of  the  fact  that  even  if 
tbe  meaning  was  understood  no  real  answer 
was  given,  it  is  believed  that  an  important 
issue  of  fact  in  this  case  has  not  been  defi- 
nitely decided  and  that  Justice  requires  that 
it  should  be  submitted  upon  another  trial. 

It  will  be  observed  that  tbe  court  asked 
tbe  Jury  to  find  whether  tbe  antenuptial 
contract  was  fair  and  reasonable.    It  was 
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teld  Id  tbe  Buter  Case  that  If  the  parties 
are  competent  to  contract,  and  tbe  agree- 
ment, considering  tiie  circumstances,  Is  rea- 
sonable and  Just  in  its  provisions,  It  will  be 
npbeld.  Witboot  attempting  now  to  settle 
tl>e  apparent  ambiguity  in  tbe  findings  of 
the  jury  upon  this  matter,  It  is  deemed  prop- 
er to  say  tbat  the  court,  instead  ot  submit- 
ting to  tbe  Jury  tbe  general  question  wheth- 
er the  agreement  was  reasonable,  as  tbe  in- 
structions indicate,  should  bare  explained  to 
them  ber  right  to  contract,  and  his  duty  to 
make  a  fair  disclosure  of  his  property  and 
financial  situation,  and  submitted  to  theifl 
tbe  question  whether  she  had  been  reason- 
ably well  Informed  of  bis  proi>erty  and  had 
entered  into  tbe  agreement  with  a  fair 
knowledge  of  bis  financial  condition.  If 
tbe  Intended  wife  is  competent  to  make  a 
contract  and  has  a  fair  and  adequate  knowl- 
edge concerning  tbe  future  husband's  prop- 
erty when  she  enters  Into  an  antenuptial 
agreement,  which  is  free  from  deceit  or 
fraud.  It  should  not  be  set  aside  merely  be- 
cause tbe  court  or  Jury  find  tbat  the  provi- 
sion made  for  her  is  In  great  disproportion 
to  bis  property. 

[I]  In  determlnbig  whether  the  antenup- 
tial contract  was  canceled  or  annulled  by 
mutual  agreement,  as  alleged  In  tbe  reply, 
all  tbe  circumstances  of  tbe  situation  tend- 
ing to  prove  the  intention  of  the  parties 
should  be  considered.  These  include  the 
failure  to  make  tbe  conveyance  before  re- 
ferred to,  the  conveyances  of  other  property 
which  tbe  evidence  shows  were  made  to  the 
wife,  the  age  and  enfeebled  condition  of  the 
husband,  the  care  and  attention  of  tbe  wife, 
their  feelings  toward  each  other,  the  disposi- 
tlon  made  of  the  instrum^it,  and  every  oth- 
er fact  having  a  natural  relevancy  to  the 
inquiry.  Consent  to  a  rescission  of  a  con- 
tract may  be  implied  from  the  circumstances 
and  conduct  of  the  parties  with  respect  t» 
the  subject-matter.  Evans  v.  Jacobltz,  67 
Kan.  249,  72  Paa  848. 

[I]  In  view  of  tbe  fact  tbat  a  new  trial 
of  this  issue  Is  to  be  allowed,  it  becomes 
necessary  to  refer  to  evidence  offered  by  tbe 
appellants  upon  tbat  question  and  rejected. 
After  tbe  testimony  of  a  witness,  who  said 
that  he  was  present  when  tbe  contract  was 
destroyed,  tending  to  prove  tbat  It  was  done 
by  mutual  consent,  was  received,  the  testi- 
mony of  other  witnesses  was  given  purport- 
ing to  relate  statements  of  Mr.  Gordon  that 
be  and  his  wife 'bad  destroyed  tbe  contract 
80  tbat  she  should  get  her  share  of  bis  prop- 
erty, and  other  similar  statements  tending  to 
prove  a  cancellation  of  tbe  agreement  by  mu- 
tual consent.  Thereupon  the  appellants  of- 
fered the  testimony  of  witnesses  purporting 
to  relate  other  statements  of  Mr.  Gordon 
tending  to  prove  statements  tbat  the  con- 
tract was  lost  aud  that  be  had  not  consented 
to  Its  destruction.  Thl.s  rebutting  testimony 
was  rejected  on  the  ground,  as  alleged^  that 
it  was  self-serving. 


Declaration^  of  a  person  since  deceased 
against  his  pecuniary  or  proprietary  Interest 
are  admissible,  nlthough  tbe  declarant  is  not 
a  party  or  in  privity  with  a  party  to  tbe  ac- 
tion. Mentzer  v.  Burllngtime,  85  Kan.  641, 
118  Pac.  608.  it  Is  insisted,  however,  that 
this  rule  does  not  necessarily  permit  the  ad- 
mission of  other  declarations  made  by  the 
same  person  to  the  contrary.  It  Is  the  gen- 
eral rule  that  tbe  declarations  first  referred 
to  are  admitted  because  against  the  interest 
of  the  declarant,  while  those  last  referred  to 
are  rejected  l>ecau8e  self-serving.  It  remains 
to  consider  whether  this  general  i;ule  should 
be  applied  in  the  situation  now  presented. 
The  question  to  be  determined  was  whether 
the  contract  was  destroyed  by  mutual  assent 
in  order  to  abrogate  the  agreement,  or  by 
one  party  only  and  without  tbe  consent  of 
the  other  and  without  any  Intention  on  his 
part  to  annul  it  The  declarations  of  the 
husband  as  testified  to  by  tbe  appellee's  wltr 
nesses  tended  to  show  that  the  agreement 
had  been  destroyed  by  mutual  assent  with 
the  intention  thereby  to  abrogate  it.  Testi- 
mony of  other  declarations  of  the  husband 
was  offered  tending  to  the  contrary.  Con- 
duct is  constantly  shown  to  prove  intention, 
and  declarations,  if  not  within  the  rule  re- 
quiring rejection  because  they  are  self-serv- 
ing, may  be  shown  for  tbe  same  purpose. 
Even  when  self-servlug,  they  are  admitted  in 
evidence  It  part  of  the  res  gestae  and  dec- 
larations of  an  occupant  of  land  which  im- 
port title  in  himself  are  admissible  as  verbal 
parts  of  bis  occupation.  Liebheit  v.  Enrlght, 
77  Kan.  321,  94  Pac.  203. 

Prof.  Wlgmore,  in  a  discussion  of  Impeach- 
ing testimony  offered  in  rebuttal  of  dying 
declarations,  says  that  "almost  all  courts 
have  agreed,  therefore,  that  a  self-contradic- 
tion may  in  this  situation  be  offered,  al- 
tbough  the  preliminary  question  (required  In 
case  of  an  attempted  impeachment  of  a  liv- 
ing witness)  has,  of  course,  not  been  asked 
and  can  never  be."  After  other  observattons 
on  this  subject,  the  author  adds:  "Wberever 
any  other  statements  are  admitted,  by  ex- 
ception to  the  hearsay  rule — for  example, 
statements  of  facta  tigainst  interest— the 
same  principle  Is  applieable,  and  the  require- 
ment of  prior  asking  should  be  dispensed 
with."  Wlgmore  on  Bv.  i  1033.  It  Is  argued 
that  tbe  rejected  testimony  falls  under  this 
rule,  1.  e.,  the  rule  relating  to  impeaching 
evidence,  and  appellant  insists  tbat  it  should 
hare  been  admitted  on  this  ground.  It  Is 
doubted  whether  this  is  the  best  reason. 
Impeachment  by  proof  of  self-coiitradlotlon 
fe  based  upon  the  supposed  capacity  or  dis- 
position of  the  declarant  to  err  through  mis- 
take or  dishonesty,  and  the  relation  of  con- 
tradictory declarations  is  permitted  In  order 
that  a  comparison  may  be  made  In  finding 
the  trath.  Wlgmore  on  Ev.  §§  1017-1040. 
It  is '  probable  that  the  argument  Intended 
to  be  draWb  by  the  appellants  from  the  re- 
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Jected  testiniony  Is  that  the  appellee's  wit- 
nesses were  mistaken  or  dishonest  In  their 
report  of  his  conversations.  In  other  words, 
It  was  not  a  comparison  of  one  statement 
with  another,  but  rather  an  effort  to  show 
that  the  deceased  did  not  make  the  state- 
ments attributed  to  him  by  the  appellee's 
witnesses  by  showing  that  he  had  made  con- 
tradictory statements  to  appellant's  witness- 
es. But  the  purpose  for  which  the  evidence 
was  offered — ^which  was  not  stated — ^is  not 
Tery  Important  The  real  question  to  be  con- 
sidered is  whether  it  liad  probative  force. 
If  it  fairly  tended  to  show  the  intention  of 
the  deceased  with  respect  to  the  destruction 
of  the  instrument  or  the  abrogation  of  the 
contract,  no  good  reason  is  apparent  for  its 
rejection.  Why  should  it  not  be  left  to  the 
jury,  after  hearing  the  various  witnesses  re- 
late the  declarations  attributed  to  the  de- 
ceased, to  find  wbat  his  statements  really 
were,  and  what  they  proved  concerning  the 
Intent  of  the  parties  to  the  contract,  in  the 
transaction  referred  to? 

In  a  case  where  the  issue  was  whether  a 
promissory  note  had  been  given  to  the  mak- 
er by  the  payee,  the  defendant,  the  maker 
of  the  note,  was  allowed  to  prove  the  dec- 
larations of  his  brother,  since  deceased,  who 
held  it,  that  he  intended  to  make  the  gift, 
and  it  was  held  that  evidence  of  other  dec- 
larations of  the  deceased  of  an  intention  to 
Insist  upon  payment  of  the  note  should  also 
have  been  admitted.  The  court  said:  "The 
Intent  of  a  person  to  do  or  not  to  do  any 
given  thing  can  only  be  shown  by  his  acts, 
declarations,  and  conduct,  and  when  declara- 
tions are  introduced  in  evidence  tending  to 
show  such  intent,  other  and  subsequent  dec- 
larations tending  to  show  a  contrary  intent, 
made  prior  to  the  consummation  of  the  act, 
are  admissible  for  the  purpose  of  enabling 
the  Jury  to  determine  what  In  fact  the  in- 
toit  of  the  person  was,  and  thus  making  it 
probable  or  Improbable  that  the  act,  what- 
ever it  may  be,  in  controversy  was  consum- 
mated in  accordance  with  the  expressed  in- 
tent of  the  party."  Sherman  v.  Sherman, 
7B  Iowa,  136,  138,  89  N.  W.  282,  233. 

It  is  true  that  a  different  situation  is  pre- 
sented here.  The  declarations  in  that  case 
related  to  intention  before  the  act  had  been 
done.  Here  they  related  to  a  past  transac- 
tion. But  this  Is  true  of  the  declarations  of- 
fered by  both  parties,  and  it  is  believed  does 
not  necessarily  affect  the  principle.  Another 
difference,  however,  should  be  noted.  In  that 
case  the  court  was  careful  to  observe  that  a 
different  rule  might  prevail  if  the  intent  re- 
ferred to  might  disturb  a  rested  right  It 
la  true  a  person  may  not,  after  making  a 
gift  or  other  disposition  of  property.  Jeop- 
ardize the  title  given  or  right  surrendered  by 
declarations  to  the  contrary.  Pentico  v. 
Hays,  75  Kan.  76,  88  Pac.  738,  9  U  B.  A. 
(N.  S.)  224.  The  evidence,  however,  is  not 
admitted   for   that   purpose^    but   to   show 


whether  other  declaratlona  already  In  evi- 
dence expressed  the  real  purpose  of  the  par- 
ty  in  the  transaction;  In  other  words,  to 
show  his  intention. 

In  another  case  of  an  alleged  gift,  state- 
ments of  the  supposed  donor,  who  died  be- 
fore the  trial,  made  at  different  times  before 
and  after  the  alleged  gift  and  which  were 
inconsistent  with  it  were  held  admissible  to 
contradict  the  testimony  of  tlie  donee,  al- 
though  not  made  in  his  presence.  Whitwell 
V.  Winslow,  132  Mass.  807.  The  court  said 
that  the  declarations,  although  in  some  senstf 
in  favor  of  the  party  making  them,  and  In 
the  nature  of  hearsay,  ought  to  have  been 
admitted  upon  principles  declared  in  Whit- 
ney V.  Wheeler,  116  Mass.  490.  In  that  case 
the  court  held  tliat  statements  of  a  deceas- 
ed person  Indicating  a  previously  dzed  state 
of  mind  inconsistent  with  an  alleged  gift  was 
admissible  when  there  was  ground  to  doubt 
the  Intent  with  which  the  property  had  been 
delivered.  In  the  case  last  cited  the  state- 
ment related  to  an  intention  existing  before 
the  alleged  gift,  but  in  the  former  the  same 
role  was  apparently  extended  to  cover  state- 
ments made  after  as  well  as  before  that 
time. 

In  a  case  involving  the  question  of  a  parol 
gift  to  a  son-in-law  who  relied  upon  pos- 
session and  the  declaration  of  the  alleged 
donor,  evidence  of  his  counter  declarations 
was  allowed.  The  court  said:  "Where  dec- 
larations have  been  heard,  counter  declara- 
tions cannot  be  excluded  for  the  reason  that 
the  mind  has  reached  a  conclusion  as  to  the 
truth  of  the  case.  This  the  verdict  of  the 
Jury  alone  can  reveaL  Such  evidence  is 
somewhat  analogous  to  the  testimony  of  dif- 
ferent witnesses  to  the  same  transaction.". 
Stone  V.  Stroud,  6  Etch.  (S.  C.)  SOft 

Where  evidence  of  confldentlal  state- 
ments of  a  testator  had  l>een  related  by  a 
witness  for  one  of  the  parties,  the  court  ad- 
mitted the  testimony  of  another  witness  pur- 
porting to  give  other  statements  of  the  tes- 
tator tending  to  show  that  the  first  witness 
was  not  on  the  terms  of  Intimacy  with  the 
testator  which  his  own  testimony  tended  to 
show.  Lightner  et  al.  v.  Wlke,  4  Serg.  &  &. 
(Pa.)  203.  It  must  be  conceded  that  the  evi- 
dence so  held  admissible  was  qnlte  remote; 
but  the  opinion  says  that  it  tended  in  some 
degree  to  contradict  the  assertion  of  the  first 
witness,  and  to  show  the  improbability  of  his 
testimony. 

The  declarations  excluded  on  the  trial  of 
this  case  are  not  direct  evidence  of  the  f&ct 
in  issue,  but  they  tend  to  show  the  intent 
of  the  deceased  respecting  it,  or,  as  some 
writers  say,  his  particular  mental  state,  and 
for  that  purpose  have  probative  force,  the 
weight  of  which  la  for  the  conrt  or  Jury 
trying  the  fact    16  Cya  1186. 

At  the  condnslon  of  an  illuminating 
discussion  of  exceptions  to  the  hearsay 
rulet   Wigmore  quotes  briefly   from  Judge* 
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and  authors  who  bare  lamented  that  the 
declarations  of'  per8oA»''8lnc(B  deceased  were 
net  received  la  all  cases  vrbea  tMj  wonid  be 
admissible  if  the  person  were  living.  Wlg- 
jnore  on  Er.  I  1576. 

Without  Impairing  the  force  of  the  general 
rule  ^eluding  self-serving  hearsay  declara- 
tions, It  is  held  that  the  statements  offered 
by  the  appellant  do  not  fall  under  the  ban 
of  that  rule  in  the  circumstances  disclosed 
^pon  the  trial  of  this  case. 

The  special  findings  do  not  sustain  tbe 
«ontentlim  that  the  contract  is  Invalid  be- 
cbuse  of  any  suppression  of  Information  or 
other  juiscondpct  of  the  other  contracting 
party.  The  Issues  concerning  the  validity  of 
the  marriage  and  the  effect  of  the  Arkansas 
Judgment  are  properly  determined.  The 
only  remaining  issue  to  be  tried  is  upon. the 
annulment  of'  the  ^ntract  as  alleged  in  the 
reply. 

The  Judgment  Is  reversed,  and  t^e  cause 
remanded  for  a  new  trial  of  that  itaina.  All 
the  Justices  concurring. 

(8T  Kan.  61») 

MUNN  et  al.  t.  GORDON, 
(dnpreme  Court  of  Kansas.    July  6;  1912.) 

'    (SiflhUt*  iy  ik»  OtMrtJ     , 
L  jDpoiofHT  (I  jB80*>— Em.  Jorioaxa— Krz- 

DENCX. 

A  judgment  pleaded  as  an  estoppel  Ik  &it- 
missible  in  evidence,  although  an  appeal  tbere- 
froia  is  penduig  «nd  eseoiUion  of  the  jntfgqent 
is  stayed. 

[Ed.  Note.— For  other  cases,  see  Judgment, 
Cent.  Dig.  |  1024;   Dec.  Dig.  |  580."] 

2.  JuDGincNT    (I   681*)  —  Res   Judicata  — 

Pleawno. 
The  reTenul  of  the  ;|adgment  aftsrward 
is  not  a  ground  for  reversing  a  judgment  ren- 
dered in  the  action  in  which  the  first  judgment 
■was  admftted  in  evidence,  where  another  trial 
of  the  action  In  which  it  was  rendered  has  r*- 
snlted  in  the  snioe  Judgment. 

[Ed.  Note.— Fov  other  cases,  see  Judgment, 
Cent.  Dig.  {  1025;  Dec.  Dig.  J  581.*],        ,  , 

8.  Appkax.  and  Krbob  (i  1067*)— Habmless 

Ebbob— Instructions. 

In  an  action  where  the  findings  of  a  jury 
are  only  advisory,  and'tbecouFt  has  made  in- 
dependent findings  upon  the' same  issues,  upon 
the  same  evidence,  and  rendered  iudgment 
thereon,  any  error  in  refusing  further  instruc- 
tions relating  to  the  burden  of  proof  is  im- 
laateriaL    . 

[Ed.  Note. — ^For  other  eases,  see  Appeal  and 
Error,  Dec.  Dig.,  I  1067.*] 

Appeal  from  District  Court,  Shawnee 
County. 

Action  by  Llllie  Oordon  Mnnn  and  others 
against  Jennie  S.  Gordon.  Jddgment  for  de- 
fendant, and  plaintiffs  appeal.    Affirmed. 

See,  also,  83  Kan.  242,  111  Pac.  177,  21 
Ann.  Cas.  1299. 

James  A>  Xroutman,  Robert  Stone,  D.  R. 
Hlte,  and  Mulvane  &  Gault,  all  of  Topeka, 
for  appellants.  J.  B.  Larimer  and  S.  H. 
Allen,  both  of  Topeka,  and  A.  E.  Crane,  of 
Holton,  for  appellee. 


BBNaON,  7.  tTfalB  to  aa  action  to  eameel 
two  deeds  of  con-v^ance  bearing  date  DMem- 
ber  20,.  1907,  made  by  Q.  S.  Gordon  to  hte 
Wlfe^  Jennie  S.  Oordon,  the  appellee.  One 
of  tlteBe  deeds  conveyed  the  homestead  up- 
on which,  the  grantor  and  grantM  resid- 
ed. The  other  deed  conveyed  120  acres  of 
land.  Mr.  Gordon  died  on  Uarch  26,  1906, 
leaving  his  daughter  the  awellant  Ullle  Gos- 
don  Mann,  and  the  appellee,'  bis  wily  helnSr 
Mr.  Gordon  and  the  appellee  were  married 
on  Jnne  30,  1808.  He  was  then  72  yeavs  of 
age,  and  she  was  88.  years  of  age.  Both 
had  been  previously  married,  and  the  appel- 
lee had  been  twice  divorced.  The  (soands 
upon  which  the  appellants  ask  to  have  tlie 
deeds  canceled  .are  the  allegations  that  the 
grantor  was  of  unsoond  mind  when  they 
werie  signed,  and  that  they  were  obtained  by 
fraud  and  undoe  Utfluencei.  It  U  stated  in 
the  petfllea  that  Mr.  Gordon  was  decrepit 
from  age  and  Inflrmltles;  that  he  was  men- 
tally and .  pbyslcally  Incompetent  for  more 
than  a  year  before  his  death;  and  that 
the  .appellee,  taking  advantage  of  his  inca- 
pacity and  his  dependence  upon  her,.  Induced 
him  to  sign  the  deeds  when  he  was  not  of 
sound  mind;  and,  fiirtber,  that  she  withheld 
from  him  the  fact  that  she  had  been  twice 
married  and  twice  divorced,  or  that  the  le- 
gality of  both  divorces  was  questioned,  or 
that  any  doubt  existed  about  her  legal  right 
to  enter  into  the  marriage  with  him,  which 
he  believed  to  be  legal;  that  she  was  thereby 
able  to  exert  an  Influence  over  him  which 
wpuld  have  been  Impossible  had  he  been  in- 
JTormed  of  the  facts  concerning  these  prior 
marriages  and  divorces,  and  had  not  been  in- 
fluenced by  the  mistaken  belief  that  she  was 
his  lawful  wife.  The  delivery  Mt  the  deeds 
was  denied.  The  answer  contained  a  gen- 
eral denial  and  pleaded  a  former  adjudica- 
tion in  an  action  of  partition  in  the  same 
court  between  the  same  parties,  wherein  it 
was  finally  determined  that  the  appellee  was 
the  widow  of  6.  S.  Gordon.  The  reply, 
among  other  things,  stated  that  the  Judg- 
ment in  partition  bad  been  vacated  by  an 
order  supetseding  It,  entered  in  this  court 
upon  appeal.  The  district  .court  submitted 
to  a  Jury  the  questions  whether  ttie  grantor 
was.  of  sound  mind  and  mempry  when  he 
executed  the  deeds — whether  they  were  made 
and  signed  by  means  of  undue  Influence  of 
the  appellee,  and  wbether  they  were  obtain- 
ed by  fraud.  The  Jury  found  that  the  gran- 
tor WAS  of  sound  mind,  and  that  the  deeds 
were  not  made  or  signed  by  means  of  un- 
due influence  nor  obtained  by  fraud.  The 
court  also  made  findings  that  tha  deeds  were 
delivered  to  the  appellee  by  her  husband  on 
or  about  January  19,  1907;  that  neither  of 
them  was  obtained  by  fraud  or  undue  in- 
fluence; and  that  the  grantor  was  of  sound 
mind  and  continued  to  attend  to  his  affairs 
until  confined  to  his  bed  by  his  last  illness, 
beginning  February  19,  1008;   and  concluded 
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from  an  the  findings  that  the  appellanlB' 
were  hot  entitled  to  relief.  Judgment  was 
tliereupon  rendered  for  the  appellee. 

[1, 2]  The  appellants  allege  error  in  the 
admission  in  evidence  of  the  judgment  in 
the  partition  suit,  because  an  appeal  there- 
from was  then  pending,  and  the  Judgment 
was  afterwards  reversed,  of  which  facts  this 
court  should  take  judicial  notice.  The  rul- 
ing was  not  erroneous.  The  appeal  and  stay 
of  execution  did  not  destroy  or  suspend  the 
effect  of  the  judgment  as  evidence.  WlUard 
T.  Ostrander,  51  Kan.  4S1,  32  Pac.  1092.  37 
Am.  St.  Rep.  294;  State  v.  Lawrence,  76  Kan. 
940,  92  Paa  1181.  It  Is  true  that  the  judg- 
ment was  afterwards  reversed  (Gordon  t. 
Munn,  83  Kan.  242,  111  Pac.  177,  21  Ann. 
Oas.  1289);  but,  since  the  reversal,  that  case 
has  again  been  tried,  and  the  same  judg- 
ment rendered,  which  judgment,  so  far  as  it 
establishes  the  validity  of' the  marriage,  is 
now  affirmed  (Gordon  t.  Munn,  126  Pac. 
1,  Just  decided).  By  the  stme  rule  of  Ju- 
dicial notice  invoked  by  the  appellants,  no- 
tice may  be  taken  of  the  fact  that  another 
judgment  to  the  same  effect,  in  the  same  ac- 
tion, upon  the  same  issues,  has  been  render- 
ed and  affirmed.  The  ruling  admitting  the 
evidence  was  clearly  right  when  made,  and, 
if  the  same  qiie&tion  should  be  pr^ented  in 
a  new]  trial,  the  ruling  would  be  the  same. 
Therefore  another  trial  should  not  be  grant- 
ed because  of  the  admission  of  tliat  testi- 
mony. 

,.[3]  Error  is  alleged  In  the  Instructions 
placing  the  burden  of  proof  upon  the  plain- 
tiff. It  is  not  denied  that  the  burden  of 
proof  was  first  upon  the  plaintiff;  but  it  is 
Insisted  that  when  the  age  and  infirmity  and 
dependence  of  the  grantor  upon  Iiis  wife,  the 
confidential  relations  existing  between  them, 
and  want  of  consideration  were  shown,  the 
burden  shifted  to  the  appellee  to  prove  good 
faith  and  the  absence  of  undue  influence 
and  fraud.  The  findings  of  the  jury  were 
only  advisory.  Medill  ▼.  Snydor,  61  Kan. 
16,  58  Pac.  962,  78  Am.  St  Rep.  307;  Hos- 
pital Co.  V.  Phlllppi,  82  Kan.  64,  107  Pac. 
630,  80  I*  B.  A.  (N.  S.)  194.  The  court  hay- 
ing made  independent  findings  upon  con- 
sideration of  the  same  evidence,  any  error 
in  refusing  the  instructions  asked  for  Is  im- 
material. Ah  opinion  upon  the  abstract 
question  of  law  involved  In  the  request  could 
not  affect  the  result 

It  is  earnestly  argued  that  this  court 
should  examine  and  weigh  the  evidence  and 
determine  the  facts,  although  concurrently 
found  by  the  Jury  and  the  court  There  was 
competent  testimony  to  support  the  findings, 
both  the  jury  and  the  -court  believed  it,  and, 
although  there  was  also  evidence  to  the  con- 
trary, the  findings  will  not  be  set  aside. 

The  judgment  is  affirmed.  All  the  Justices 
concurring. 


(ST  Kan.  761) 
STATE  T.  COPPAGB. 
(Sapreme  Court  of  Kansas.     July  6^  1812.) 

fSyttahut  hy  the  Court.) 

1,  Master  and  Sehvant  (i  15*)— Contbaotb 
— Validitt. 

An  employer  has  no  inherent  right  to 
coerce  an  employs  to  mnke  a  written^or  ver- 
bal contract,  as  a  condition  of  remfiiDin|;  in 
his  employment,  not  to  become  or  remam  a 
member  of  a  labor  organization. 

[Gd.  Note.— For  other  cases,  see  Master  and 
Servant,  Dec.  Dig.  |  15.*] 

2.  Habteb  awd  Servant  (f  16»)— Oontracib 

—  LabOB    OaOANlZATION  —  COHSTITUnoHAI, 

Law. 

The  TA>gt8lature,  deeming  such  coercion 
agniust  public  policy,  violated  no  constitutional 
rights  of  employers  In  the  enactment  ot  sec- 
tions 4674  and  4675  of  ttie  General  Statutes 
of  1909,  and  such  sections  are  valid. 

[Ed.  Note.— For  other  casea,  see  Master  and 
Servant,  Dec.  Dig.  |  16.»1 

Porter  and  West  JJ->  dissenting. 

Appeal  from..  District  Court,  Bourbon 
County. 

T.  B.  Coppage  was  convicted  of  violating 
Gen.  St  1909,  li  4674,  4676,  and  appeals.  Af- 
firmed. 

James, G.  Sheppard,  of  Ft  Scott  B.,R. 
Vermilion  and  W.  F.  Lilleston,  both  of 
Wichita,  and  Hubert  Lardner,  of  Ft  Scott 
for  appellant  John  S.  Dawson,  Atty.  6edk, 
for  the  State. 

SMITH,  3.    About  July  1, 1911,  on*  A.  R. 

Hedges  was  employed  as  a  switchman  in 
the  yards  of  the  St  Louis  &  San  Frandscp 
Railway  Company  at  Ft  Scott,  Kan.,^nd 
was  a  member  of  a  labor  organization  call- 
ed the  Switchmen's  Union  of  North  America. 
The  api>ellant  was  employed  by  said  railway 
company  as  superintendent  The  appellant. 
as  such  superintendent,  requested  Hedges 
to  sign  an  agreement  which  he  presented  to 
Hedges  in  writing  and  informed  him  that,  if 
he  did  not  sign  It  he  could  not  remain  Ih 
the  employ  of  the  railway  company.  The 
following  is  the  writing  presented:  "Ft 
Scott  Kan 1911.  Mr.  T.  B.  Cop- 
page,  Superintendent  Frisco  Line,  Ft  Scott. 
We,  the  undersigned  have  agreed  to  abide 
by  your  request,  that  Is,  to  withdraw  from 
the  Switchmen's  Union,  while  in  the  service 

of  the  Frisco  Company.     [Signed]   " 

Hedges  refused  to  sign  the  writing  and 
refpsed  to  withdraw  from  the  labor  or- 
ganization. Thereupon  appellant  as  such 
superintendent,  discharged  Hedges  from  the 
service  of  the  railway  company.  Thereafter 
this  criminal  actloi^  was  instituted  by  in- 
formation, setting  forth,  In  substance,  the 
above  facts.  The  appellant  moved  to  quash 
the  information  on  several  grounds,  the  prin- 
cipal of  which  was  that  the  information 
charged  no  public  offense  under  the  laws  of 
the  state  of  Kansas,  and  that  there  was  no 
valid  law  making  the  acts  charged  in  the 
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information  a  pnbllc  offense;  The  motion 
was  overrnled.  Tlte  case  came  regularly  on 
for  trial,  a  JarjT'  was  waired,  and  tlie  par- 
ties stipulated  that  the  case  be  tried  to  the 
court.  Arraignment  was  waived  and  a  plea 
of  not  piilty  entered.  Thereupon  the  state 
olfered  evidence  of  the  facts  above  stated, 
and  the  appellant  submitted  the  case  wittiout 
evidence.  On  consideration  thereof  the  court 
found  the  appellant  guilty  as  charged.  Mo- 
tions for  new  trial  and  In  arrest  of  judg- 
ment were  overruled  and  proper  exceptions 
saved. 

The  only  question  presented  on  the  appeal 
is  the  validity  of  sections  4674  and  4675  of 
the  General  Statutes  of  1900,  which  read : 

"Sec.  4674.  •  •  •  That  it  shall  be  un- 
lawful for  any  individual  or  member  of  any 
firm,  or  any  agent,  officer  or  employe  of  any 
company  or  corporation,  to  coerce,  require, 
demand  or  influence  any  person  or  persons 
to  enter  into  any  agreement,  either  written 
or  verbal,  not  to  Join  or  become  or  remain 
a  meml>er  of  any  labor  organization  or  asso- 
ciation, as  a  condition  of  such  person  or  per- 
sons securing  employment,  or  continuing  in 
the  employment  of  such  individual,  firm  or 
corporation. 

-Sec.  4675.  *  •  •  Any  Individual  or 
member  of  any  Arm  or  any  agent,  officer  or 
employe  of  any  company  or  corporation  vio- 
lating the  provisions  of  this  act  sliall  be 
deemed  guilty  of  a  misdemeanor,  and  upon 
conviction  thereof  sliall  be  fined  in  a  sum 
not  less  than  fifty  dollars  or  imprisoned  in 
the  county  Jail  not  less  than  thirty  days." 

E>ach  party,  in  argument,  assumed  that  If 
section  4676,  making  it  a  misdemeanor  to  do 
any  of  the  things  denounced  as  unlawful  in 
section  4674,  is  constitutional  and  valid,  then 
the  ruling  on  the  motion  to  quash  the  in- 
formation and  the  final  Judgment  of  the 
court  should  be  affirmed ;  otherwise  the  rul- 
ing and  judgment  of  the  court  should  be  re- 
vosed. 

Our  attention  has  been  called  to  no  other 
decision  upon  a  statute,  except  State  ex  reL 
V.  Orin  Daniels  et  al.  (Minn.  1912)  136  N.  W. 
584,  like  the  statute  in  question.  The  stat- 
■te  of  Minnesota,  the  validity  of  which  was 
Involved  In  the  decision,  Is  practically  the 
same  as  ours.  The  syllabus  reads:'  "Under 
the  decision  of  the  Supreme  Court  of  the 
United  States  in  Adair  v.  United  States,  208 
V.  S.  161  [28  Sup.  Ct  277,  62  L.  Ed.  486, 
13  Ann.  Cas.  764],  which  this  court  must 
fMlow  and  apply,  it  is  held  that  a  criminal 
eomplaint  based  on  section  S0e7v  R.  L.  1906, 
which  merely  alleges  that  the  employer  re- 
quired the  employe  to  enter  into  a  verbal 
agreement  not  to  remain  a  member  of  a 
labor  organization  as  a  condition  of  retain- 
ing his  employment,  does  not  state  a  crlm- 
taial  offense."  The  relator  was  charged  and 
had  been  convicted  of  requiring  an  employe 
or  a  railroad  conipany,  as  a  eondltlon  of  re- 
maining in  such  eu^Ioy,  to  enter  .into  a  vath- 


al  agreement  not  to  remain  a  member  of  A 
certain  labor  organization.  lie  was  convict- 
ed and  sentenced  to  Jail  in  the  custody  of 
the  sheriff.  The  district  court  in  a  habeas 
corpus  proceeding  released  him  from  custody. 
The  case  in  the  Supreme  Court  was  on  the 
appeal  of  the  sheriff  from  that  judgment. 

It  will  be  observed  that  Minnesota  deci- 
sion is  based  upon  the  Adair  Case.  In  the 
latter  case  the  accused  was  not  convicted  of 
requiring  the  employe  to  make  an  agreement 
not  to  become  or  remain  a  member  of  a  labor 
organization,  but  was  convicted  for  discharg- 
ing the  employe  because  of  his  meml>ershlp 
In  a  labor  organization.  After  discussing  the 
case  generally,  the  opinion  (Adair  v.  U.  S., 
208  U.  S.  161,  at  page  171,  28  Sup.  Gt  277, 
at  page  279  [62  L.  Ed.  436,  13  Ann.  Cas.  7641) 
says :  "It  thus  appears  that  the  criminal  of- 
fense charged  in  the  count  of  the  indictment 
upon  which  the  defendant  was  convicted  was, 
In  substance  and  effect,  tliat  being  an  agent 
of  a  railroad  company  engaged  in  interstate 
commerce  and  8ul>Ject  to  the  provisions  of 
the  above  act  of  June  1,  1898  [30  Stat  424, 
c.  370  (U.  S.  Comp.  St  1901,  p.  3205)],  he  dis- 
charged one  Coppage  from  Its  service  be- 
ea«»e  «/  hit  membership  in  a  labor  organiza- 
tion; no  other  ground  for  such  discharge 
being  alleged."  In  the  next  paragraph  of  the 
opinion  the  court  formulated  the  question 
presented  as  follows:  "May  Congress  make 
It  a  criminal  offense  against  the  United 
States — as  by  the  tenth  section  of  the  act 
of  1898  It  does — for  an  agent  or  officer  of 
an  interstate  carrier,  having  full  authority 
In  the  premises  from  the  carrier,  to  dis- 
charge an  employe  from  service  slmitly  be- 
cause of  bis  membership  in  a  labor  organiza- 
tion?" By  the  syllabus  it  also  appears  that 
the  provision  in  section  10  of  the  act,  mak- 
ing it  a  crime  for  an  employer  to  discharge 
an  employe  for  the  reason  that  the  employe 
is  a  member  of  a  labor  organization,  was 
the  only  provision  of  the  act  which  was  held 
unconstitutional.  We  think  the  Adair  Case 
did  not  support  the  Minnesota  decision  and 
has  no  application  to  the  case  at  bar. 

It  is  a  matter  of  common  knowledge,  of 
which  Legislatsres  and  courts  should  take 
cognizance,  '  that  many  individual  laborers 
are  unable  to  cope  on  an  equal  footing  with 
wealthy  individual  or  corporate  employers 
as  to  the  terms  of  employment;  also,  that 
both  employers  and  employes  are  in  fact  sep- 
arately associated  in  organizations  for  the 
purpose  of  advancing  their  respective^  and^ 
in  certain  respects  eoaflietlng,  interests.  It 
goes  without  saying  that  the  individual  em- 
ploye cannot  coerce  his  employer  from  re* 
mainlng  a  member  of  his  association,  and. 
that  the  individual  employer  may  so  coerce 
his  employe  unless  restrained  therefrom  by 
law.  If  no  restraining  law  Is  held  valid  by 
the  courts,  we  then  have  this  situation :  The 
employers'  association  prescribes  to  Its  mem> 
hers  conditions  which  they,  perhaps  under 
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p^alty,  must  impose  npon  tbelr  'SeTeral  em- 
ployes. The  Individual  employ^  Is,  In  the 
supposed  case,  pitted  not  only  against  bis 
employer  In  contracting  tbe  conditions  of 
employment,  bat  also  against  the  aggregation 
of  associated  employers.  That  such  a  «on-: 
dltion.  If  real,  tends  to  reduce  eniployte  to 
mere  serfdom,  cannot  be  questioned.  The 
public  cannot  be  said  to  be  uninterested. 
The  Legislature  stands  in  tlie  place,  of:  the 
public  as  its  representative,  and.  If  the 
Legislature  is  not  debarred  therefrom  by 
constitutional  limitations,  it  devolves  npon 
it  to  determine  whether  any  restrictions  are 
necessary,  and,  if  so,  what  the  restrictions 
shall  be.  The  courts  should  enfoorce  the  acts 
of  the  Legislature  unless  they  are  repugnant 
to  the  Constitution  of  the  nation  or  state. 
If  experience  and  changed  conditions  dem- 
onstrate that  the  constltutloDal  limitations 
work  or  permit  injustice,  there  is  still  a  rem- 
edy ;   but  it  is  not  in  the  courts.    . 

[11  It  Is  said  that  an  employer  has  the 
right  to  prescribe  such  conditions  of  employ- 
ment as  he  may  choose  and  the  employfi 
may  accept  or  reject  them.  This,  if  true, 
does  not  dispose  of  tills  case.  Here  the  em- 
ployer required  the  employ^  to  make  a  con- 
tract pledging  bis  honor  not  to  do  an  act, 
which  he  had  a  legal  right  to  do,  which  did 
not  necessarily  affect  his  duty  to  his  em- 
ployer, and  which  the:  Legislature  by  the 
act  In  question,  in  effect,  said  it  is  against 
public  policy  and  unlawful  to  co*rce  an  em- 
ploye to  do. 

The  gravamen  of  the  offense  charged  in 
this  action  is  the  attempt  to  coerce,  require^ 
demand,  or  influence  any  person  or  persons 
to  enter  into  any  agreement,  either  written 
or  verbal,  not  to  Join  orr  become  or  remain  a 
member  of  any  labor  organlEation  or  associa- 
tion as  a  coadltlon  of  said  person  or  per- 
sons securing  employment  or  continuing  in 
the  employment  of  the  individual,  firm,  or 
corporation  making  the  demand.  The  force 
of  the  statute  is  to  ihake  it  illegal  to  compel 
any  employe  to  make  a  wiittien  or  oral 
agreement  which  presumably  be  may  not 
wish  to  make.  None  of  the  other  statutes 
exbept  the  statute  of  Minnesota,  the  validity 
of  wibich  has  been  adjudicated,  la  like  this. 

In  Brick  Co.  v.  Perry,  69  Kan.  297,  76 
Pac.  848,  it  was  held  that  a  statute  which 
makes  it  unlawful  to  discharge  an  employe 
because  he  belongs  to  a  labor  organization 
is  void  for  the  reason  tliat  it  invades  the 
right  of  the  employer  to  terminate  a  con- 
tract. It  is  held  In  Hallway  Co.  t.  Brown, 
80  Kan.  812,  102  Pac.  4S9,  23  K  R.  A.  (N.  S.) 
247,  133  Am.  St.  Rep.  213,  18  Ann.  Gas.  346, 
that  an  employer  has  a  right  to  discharge  at 
any  time  for  any  reason  or  for  no  reason, 
being  responsible  in  damages  for  violating 
a  contract  as  to  the  time  of  employment. 
This  Is  the  general  doctrine,  we  believe, 
without  dlssention.  Conversely,  it  is  the 
rl|^  lof  the  eqiployeto  quit  his  employment 


at'ClDy  time  for  any  reafton  or'Wltbeut  any 
reason,  being  likewise  responsible  tn  damages 
if  he  violates  his  contract  witb  the  employer. 

In  State  v.  Julow,.  129  Ho.  163,  31  S.  W. 
781,  29  U  R.  A.  257y  SO  Am.  St.  Rep.  443, 
it  is  held  that  "a  right  to  insist  that  em-, 
ploySs  shall  withdraw  from  or  refrain  from 
joining  any  trade  union  or  labor  anion  as . 
a  condition  of  employment  or  continued  em- 
ployment is  within  the  constitutional  rights 
of  an  en>ployer,"  and  that  a  statute  making 
such  acts  criminal  Is  in.  vioiatlon  of  the 
Constitution  of  the  United  States. 

In  Gillespie  v.  People,  188  111.  176,  58  N.  £. 
1007y  52  L.  R.  A.  288,  80  Am.  St.  Rep.  176, 
It  is  tield  that  "a  statute  making  it  unlaw- 
ful to  prevent,  or  attempt  to  prevent,  an 
employe  from  Joining  any  lawful  labor  or- 
ganization, or  to  discharge  an  .Muploye  be- 
cause of  his  connection  with  swih  an  or- 
ganization, and  providing  a  penalty  there- 
for, ♦  ♦  •  lis  void,  since  the  right  ,to 
terminate  a  contract,  subject  to  the  Uability 
to  respond  in  a  civil  action  for  sn  unwar-. 
ranted  termination,  is  within  the  protection 
of  the  provisions  of  the  state  and  federal 
Constitutions,  which  guarantee  that  no  per- 
son shall  be  deprived  of  life,  .liberty,  or 
property  wltbout  due  process  of  law."  This 
and  the  Julow  Case  were  the  pioneer  deci- 
sions on  the  question  Involved,  namely,  the. 
construction  of  statutes  relating  to  labor 
organizations.  They  have  been  frequently 
quoted  and  followed.  The  statutes  are  held 
unconstitutional  for  the  reason  that  they  de- 
prive the  employer  of  the  right  to  contract 
or  to  terminate  a  contract  In  a  sense,  the 
questions  therein  decided  are  the  converse 
of  this  case.  Our  statute  denounces  as  crim^ 
the  requiring  or  coercing  of  an  employe  to 
make  a  wrlttoi  or  verbal  contract,  as  a  coar 
ditlon  of  employment  or  continuing  employ- 
m«it,  that  he  will  not  Join  a  labor  organiza- 
tion. 

The  freedom  of  the  employes  to  contract^ 
<x  to  terminate 'a.  contract,  is  as  sacred  un- 
der the  Con8titutl(»ifi  of  the  state  and  natioa 
as  is  the  freedom  of  the  employer  to  cen- 
tract  or  to  terminate  a  contract.  Labor 
organizations  are  generally  reoognlzed  aa 
beneficent  to  both  the  members  thereof  and 
to  the  publtc.  The  members  are  fan  the  meet- 
ings tau^t  to  greater  efficiency  tn  their  vo- 
cations. They  are  also  bound  to  assist  the 
sick,  infirm,  and  unfortunate  among  the 
members,  and  in  many  other  respects  are  not 
only  not  inimical  to  the  best  interests  of 
society,  bat  are  helpful  and  beneficial.  The 
Legislature,  in  passing  the  act  In  question, 
probably  also  took  Into  consideration  a  fact  of 
general  knowledge  that  employes,  as  a  rule, 
are  not  financially  able  to  be  as  Independent 
in  making  contracts  for  the  sale  of  tbelr 
labor  as  are  employers  in  making  a  contract 
of  purchase  thereof. 

To  many  the  demands  for  housing,  food, 
and  clothing  for  their  famUies  and:  tite  edit- 
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ettlon  of  their  cbfldzen  brook  no  Isterrnp- 
tlon  of  waxes  to  the  bread-winner.  Necessi- 
ty may  compel  the  acceptance  of  unreason- 
able and  nnjnat  demands.  The  state  is  inter- 
ested In  healthful  conditions  for  its  wajie- 
earners  and  in  the  moral  and  intellectual 
derelopment  of  their  children;  also,  that 
none  should  become  dependent  «pon  the  state 
for  support  Employers,  so  far  as  they  ma; 
be  considered  a  class  of  society,  ought  to 
be,  and  usually  are,  Interested  ia,  all  that 
tends  to  better  the  conditions  of  their  em- 
ployee. To  such,  as  to  other  cood  dtisens, 
the  condemnation  of  just  criminal  laws  has 
M  terror,  bot  are  recognized  as  shields  and 
safeguards.  The  employer,  and  not  the  em- 
ployfi,  is  the  master  of  the  business  to  be 
carried  on,  and  it  follows  that  he  has  the 
il^t  to  Ipipose  sudi  terms  of  employment  as 
within  reason  and  justice  se^  good  to  him. 
The  employ^  must  accept  the  conditions  or 
refase  the  employment.  The  employer  has 
BO  right  by  vtrtne  of  these  relations  to  dom- 
inate the  Wt»  nor  to  interfere  with  the  liber- 
ty of  the  employ^  In  matters  that  do  not  les- 
sen or  deteriorate  the  serrioe.  Por  Instance, 
where  the  enipl<ver  may  rightfully  discharge 
for  dmnkenneBS,  he  has  no  Inherent  right 
to  dictate  the  church  communion  of  the  em- 
pl4y&  Our  statute  implies  that  labor  unions 
are  lawful  and  not  Inimical  to  the  rights 
of  employers,  aljthough  no  qualifying  wiord  or 
words  are  mod  in  that  connection.  If  so,, 
Bbtety  of  lawful  action  being  au  lnTlola,ble 
right,  the  XjCglslature  was  within  the  exer- 
cise of  its  ikroper  power  in  denouncing  as 
criminal  any  attempt  to  coerce  an  employ^, 
under  tb^  resistless  pressure  of  necessity,  to 
bargain  away  his  liberty- 
No  right  of  the  employer  to  contract  Is. 
taken  away  or  Interfered  with  by  the  act  in 
questton.  Practically,  the  liberty  of  the  em- 
ploye to  contract  or  to  refuse  to  contract 
not  to  join  a  labor  union  is  of  little,  or  no 
oommeTcial  value  to  him;  but  this  Is  also 
true  of  many  cherished  personal  liberties. 
The  employer  may  discharge  an  employe 
for  the  reason  that  the  employe  belongs  to  a 
labor  union,  or  for  the  reason  that  he  belongs 
to  a  particular  church,  or  to  any  church, 
or  for  any  reason,  or  from  mere  whim  with- 
out assigning .  any  reason,  and  the  employe 
Is  jequally  free  to  quit  his  employment  Yet 
an  employer  has  no  constitutional  or  Inher- 
ent right  to  coerce  or  compel  his  employe 
to  make  any  contract  or  agreement,  written 
or  Tcrbal,  which  he  does  not  wish  to  make, 
whaterer  may  be  the  condition  or  purpose. 

[2]  The  state  has  the  right  to  protect  the 
freedom  and  independence  of  employes  from 
any  encroachment  thereon  and  make  such 
oicroachment  a  criminal  offense  whenever 
in  the  Judgment  of  the  Legislature  such  en- 
croachment constitutes  a  wrong  upon  the 
public  generally,  as  when  one  makes  an  as- 
sault upon  another  it  is  a  crime  against 
the  state.  ,      - 

She  judgment  Is  afflrmedi  ; 


JOHNSTON,  a  7..  ana  BITBOH.  MASON, 
and  BHNSON,  JJ.,  concur. 

PORTBB,  X  (dissenting).  The  law  ob- 
viously was  not  passed  because  any  person 
seriously  believed  ite  enforconent  would  i*-. 
suit  In  real  benefit  to  the  laboring  men  or  to 
labor  unions.  It  is  like  the  old  soldier's, 
preference  law,  and  similar  enactmeats, 
"that  keep  the  word  of  promise  to  onr  ear; 
and  break  It  to  our  hepe."  After  reading 
the  majority  opinion,  members  of  labor  uU", 
loos  may  rest  for  a  time  under  the  ddnsloa 
that  the  Legislature,  In  the  exercise  of  tb« 
police  power,  has  readied  out  Ito  strong  arm 
to  shield  tb«  laboring  man.  from .  the  at- 
tempte  of  his  employer  to  deprive  bim,«f  the 
right  to  become  and  continue  m  member  of. 
labor  unions,  and  that  the  instruction  plao-i 
ed  upon  the  act  by  the  court  has  jnade  the 
legislation  effiectlve  to  accompllah  the  purr> 
pose;  but  a  perusal  of  former  decisions  «f 
this  court,  in  Brick  Co.  f.  Perry,  W  Kan.. 
7S7,  76  Pac.  848,  and  Bailway  Co.  ▼-  Brown.) 
80  Kan.  312,  102  Pac.  459,  23  L.  B.  A  (N.  8^ 
247,  183  Am.  St  Bep.  213,  18  Ann.  <}as.  348, 
will  cause  the  d^uslon  to  disappear. 

It  was  held  In  the  Brick  Co.  Case  that; 
"A  statute  which  makes  it  unlawful  to  dl*>. 
charge  an  employe  becanae  he  belongs  to  a. 
liiwflal  labor  organization  and  provides  for, 
the ,  recovery  of  damages  for  quch  dlschargo.. 
Is  void.    The  right  to  terminate  a  contract 
Is  .within  the  protection  of  the  stete  and 
federal   Constitution^,    which   guarantee   to, 
every  citizen  the  protection  of  lifet,  l^ierty^, 
and  property."    (SyL) 

Jn  Hallway  Go.  ▼,  Brown,  snpra  (1900),  this, 
court  held  that  an  employer  has  a  right  to' 
dl^harge  an  emi^oye  at  any  tlme|  for  ..any, 
reaaon  or  for  no  reaspn.     Those  4ecisiou|, 
are   cited    with   approval   In   the   majority! 
opinion  without  serious  attempt  to  distin- 
guish the  principle  upon  whleh  they  were, 
decided  from  that  involved  in  this  case.  Nor . 
is  there  any  substantial  ground  upon  which 
to  rest  a  distinction.    If  it  is  not  within  the 
power  of  the  Legislature  to  make  1^  a  crim- 
inal offense  for  an  employer  to  discharge  an . 
employe  because  the  latter  belongs  to  a  law- 
ful labor  organization,  it  Is  equally  beyond, 
the  power  of  the  Legislature  to  make  it  a 
criminal  offense  fpr  him  to  notify  the  em- 
ploye of  his  Intention  to  discharge  him  for' 
that  reason,  and  to  inform  him  that  he  win 
be  retained  if  he  ceases  to  be  a  member  of 
such  organization.    The  employer  may  law- 
fully discharge  him  for  being  a  member  and, 
inform  him  of  the  reason.    The  employe  may, 
by  renouncing  his  membership  in  the  organ- 
ization, at  once  he  re-employed  by  the  same 
person;  so  that  under  the  former  decisions 
the  employer  is  permitted  lawfnily  to  ac- 
complish Indirectly  the  same  thing  that  the* 
present  statute  declares  to  be  a  crime.  ' 

It  was  said  by  the  late  Justice  Harlan,  in 
Adair  v.  United  States,  208  U.  8.  161,  172, 
28  Sup.  Ct  277,  Sr^  (§2  U  Sd.  4S!8,  13  Amt 
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Cas.  764):  *If  wfts  the  right  of  the  defend- 
ant (the  employer)  to  prescribe  the  terms 
upon  which  the  serrlces  of  Coppage  (the  em- 
ploye) would  be  accepted,  and  it  was  the 
right  of  Coppage  to  become  or  not,  as  he 
chose,  an  employe  of  the  railroad  company 
upbtt  the  terms  it  ottered  to  him.  Mr.  Cooley, 
ill  his  treatise  on  Torts,  p.  278,  well  says: 
'It  Is  a  i>art  of  every  man's  dvil  rights  that 
be  be  left  at  liberty  to  refuse  business  rela- 
tions with  any  person '  whomsoeter,  whether 
the  refusal  Tests  upon  reason,  or  is  the  re^ 
suit  Of  whim,  caprice,  prejudice,  or  malice. 
With  his  reasons  neither  the  pabllc  nor 
third  persons  have  any  legal  concern.  It  is 
also  his  right  to  have  business  relations  with 
any  one' with  whom  he  can  make  contracts, 
and,  If  he  is  wrongfully  deprived  of  thi» 
right  by  others,  he  Is  entitled  to  redress.'" 

In  the  opinion  in  the  Perry  Case,  supra, 
this  court  quotes  from  a  declsioa  of  the  Il- 
linois Supreme  Court  in  a  case  Involrlng 
substantially  the  siime  kind  of  a  statute.  The 
IlUnpls  court  said:  "The  Legislature  cannot 
jnrevent  j^rsons,  who  are  shi  Juris,  from  la- 
boring, ffr  from  making  such  contracts  as 
Ihey  may'  see  fit  to  make  relative  to  their 
own  lawful  labor,  nor  has  it  any  power  by 
peilull  laws  to  prevent  any  person,  with  or' 
without  cause,  from  refusteg  to  employ  an-' 
other  or  to  terminate  a  contract  with  him, 
subject  only  to-  the  Uabnity  to  respond  In  a 
dvll-  action  for  an  unwarranted  refusal  to 
do  that  which  has  been  agreed  upon.  Hence 
we  are  of  the  opinion  that  this  act  contra- 
venes those  provisions  of  the  state  and  fed- 
erfil  Constitutions,  which  guarantee  that  no 
person  shall'  be  deprived  of  life,  liberty,  or 
property  without  due  process  of  law."  Gil- 
lespie v.  People,  188  111.  176,  185,  58  N.  B.' 
1007,  1010  (52  L.  R.  A.  283,  80  Am.  St  Bep. 

The  "opinion  of  this  court  in  the  Perry 
CJase  approved  the  doctrine  declared  by  the 
Supreme  Court  of  Missouri  in  State  v.  Julow, 
129  Mo.  163,  31  S.  W.  781,  29  L.  R.  A.  257,  50 
Am.  St  Rep.  443,  which  was  a  criminal  pro- 
ceeding, and  in  which  a  statute  was  held  to 
be  void  because  it  sought  to  deprive,  without 
due  process  of  law,  the  employer  of  the  right 
to  make  and  terminate  contracts.  The  Mis- 
souri statute  made  it  a  criminal  offense  for 
an  employer  to  enter  Into  any  contract  or 
agreement  with  any  employ^  for  the  latter  to 
withdraw  from  any  labor  or  other  lawful 
organization. 

I  confess  my  inability  to  appreciate  the 
force  of  the  supposed  logic  by  which  the  stat- 
ute Involved  In  the  present  action  is  held  to 
dlfCer  substantially  from  the  Missouri  stat- 
ute. In  People  v.  Marcus,  185  N.  Y.  257,  77 
N.  Bl  1073,  7  L.  R.  A.  (N.  S.)  282,  113  Am.  St 
Bep.  902,  7  Ann.  Cas.  118,  a  criminal  pro- 
ceeding was  based  upon  a  New  York  statute 
which  read  as  follows:  "Any  person  or  per- 
sons, employer  or  employers  of  labor,  and 
any  person  or  i^rsons  of  any  corporation  or 
corporations  on  behalf  of  such  corporation 


or  corporations,  wto'  shall  hereafter  coerce' 
or  compel  any  person  or  persons,  employe- 
or  employes,  laborer  or  mechanic,  to  enter 
into  an  agreement,  either  written  or  verbal- 
from  such  jperson,  persons,  employe,  laborer 
or  mechanic,  not  to  Join  or  become  a  member 
of  any  labor  organization,  as  a  condition  of 
such  person  er  persons  securing  employment 
or  continuing  in  the  employment  of  such  per- 
son or  persons,  employer  or  employers,  cor- 
poration  6r   corporations,   shall    be   deemed 
guilty  of  a  misdemeanor."    People  v.  Marcus,' 
page  259  of  185  N.  Y.,  page  1073  of  77  N.  E. 
(7  L.  R.  A.  [N.  S.1  282,  113  Am.  St  Rep.  902, 
7  Ann.  Cas.  118).    The  New  York  Court  tit 
Appeals  held  the  statute  void  because '  ta 
conflict  with  the  state  and  federal  Cou8ti< 
tntlons.    A  similar  statute  enacted  In  Neva-/ 
da  was  declared  unconstitutional  lipob  -the 
same  grounds.    Goldfleld  Consol.  Mines  Co.  V. 
Goldfleld  M.  U.  No.  220  (C.  C.)  159  Fed.  500. 
A  'Wisconsin  'statute  prohibited  an  employ- 
er from  discharging  an  employe  because  he 
was  a  member   of  any  labor   organization. 
The  Supreme  Court  of  'Wisconsin  held  the 
statute  void  as  an  unwarranted  infringement' 
of  the  constitutional  right  of  liberty  in  mak- 
ing private  contracts.    State  ex  rel.  Zillmer 
V.  Kreutzberg,  114  Wis.  530,  546,  90  N.  W. 
1098,  1104  (58  L.  R.  A.  748,  91  Am.  St  Rep, 
934).    The  court  In  the  opinion  used  this  lan- 
guage: "On  this  subject  Mr.  Tiedeman  (Oont 
of  Pers.  ft  Prop.  p.  332)  declares  the  opinion 
that  A  state  statute  wblch  made  It  unlaw-' 
ful  for  an  employer  to  refuse  fcrf  employ  un- 
ion men,  or  to  compel  an  employe  to-  with-' 
draw  from  a  trade  union  on  pain  of  dls- 
jnissal,  would  be  clearly  unconstitutional."    ' 
People  V.  Marcus,  State  v.  Julow,  Gillespie 
V.'   People,    and    State   ex   rel.    Zillmer   v. 
Kreutzberg,  supra,  are  cited  with  approval' 
by  Justice  Harlan  in  Adair  v.  United  States,' 
supra.    In  the  majority  opinion  comment  is' 
made  on  the  fact  that  the  court  In  the  A'dai^' 
Case  considered  only  a  section  of  the  act  of 
Congress  which  made  It  an  ofFense  for  a  car- 
rier engaged  in  Interstate  commerce  to  dis- 
charge  an   employe  simply   because  of   his 
membership   in  a   labor   organization,    and 
that  the  court  declined  to  consider  the  pre- 
cise question  involved  here.    There  being  no 
conviction  under  the  section  making  it  an 
offense  to  require  the  employe  to  agree  not 
to  become  or  remain  a  member  of  such  or- 
ganization,   the   court,    of  course,   did  not' 
have  before  It  the  question  as  to  the  validi- 
ty of  that  section,  and  any  opinion  express- 
ed upon  that  question  would  have  been  out- 
side the  issues  and  obiter.     I  think  it  Is 
clear  that,  if  is  it  not  within  the  power  of 
Congress  to  make  it  an  offense  for  an  em- 
ployer to  discharge  the  employe  for  such  a 
reason,  it  would  be  equally  beyond  its  power 
to  make  It  an  offense  to  notify  him  of  the 
Intention  to  do  so  unless  he  agreed  to  dis- 
continue such  membership. 

The  mere  fact  that  in  the  present  statute 
the  Legislature  has  seen  fit  to  define  such 
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conduct  as  co«rcloii  will  not  avoid  the  ob- 
JecUon  that  tbe  law  la  beyond  the  scope  of 
tbe  premier  exercise  of  the  police  power.  The 
state  cannot  under  the  mere  guise  of  police 
regulation,  where  It  Is  apparent  that  Its 
real  object  Is  not  to  protect  the  community 
or  promote  the  general  well-being,  deprive 
an  Individual  of  his  liberty.  Mugler  v.  Kan- 
sas, 123  U.  &  e23,  e(»,  8  Sup.  Ct  273,  31 
L.  Bd.  a»5^ 

In  Brick  do,  t.  Perrr.  sopr*,.  Jintlce 
Greene,  speaklngfor  this  court,  said:  "Be- 
fore approacblng  a  dlscosdloB  of  the  ques- 
tion, let  us  sxsbidA.any.iwtlon  that  tbei  act 
In  question  is  a  police  regulation.  It  will 
be__  observed  that  it  does  not  affect  the  pub-j 
Uc  welfare,  health,  safety,  or  morals  of  the 
commtinlty,  or  prevent  the  commission  of 
any  offense  or  other  manifest  e<ni.  Where 
the  object  of  the  act  cannot  be  traced  to 
the  accomplishment  of  some  one  of  these 
purposes,  it  is  not  a  police  regalctlon. 
•  •  •  The  right  to  follow  any  lawful  vo- 
cation and  to  make  contracts  is'  as  complete- 
ly within  the  protection  of  the  Constitution 
as'  the  right  to  hold  pnq^erty  free  from  Un- 
warranted seizure,  or  the  ll)tierty  to  go  when 
and  where  one  wllL  One  of  the  ways  of 
obtaining  property  is  by  contract  The  right, 
therefore,  to  conttapt  cannot  be  Infrlfaged  by 
the  Legislature  without  violating  the, letter 
and  spirit 'Of  the  Gonstltdtion.  Every 'Citi- 
zen is  protected  in  his  right  to  work  where 
and-  fo^  whom  he  will.  He  may  select  not 
only '  his  etnployer  but  also  his  associates. 
He  Is  at  Mberty  to  refuse  to  Codtlnue  to 
serve  oiie  who  has  in  his  employ  a  person, 
or  an  association  of  persons,  objectionable 
to'  him.  In  this  respect  the  rights  of  the 
employer  and  employ^  are  equal.  Any  act 
of  the  Legislature  that  would  undertake  to 
impode  on  an  employer  the  obligation  of 
keeping  In  his  service  one  whom,  for  any 
reason,  be  should  not  desire,  would  be  a  de- 
nial of  bis  constitutional  right  to  make  and 
temalhate  contracts  and  to  acquire  and  hold 
property,  iqually  so  would  be  an  act  the 
provisions  of  which  should  be  intended  to  re- 
quire one  to  remain  in  the  service  of  one 
whom  he  should  not  desire  to  serve."  69 
Kan.  299,  300,  76  Pac.  848. 

In  the  case  of  State  v.  Julow,  supra,  the 
Missouri  court  said:  "Nor  can  the  statute  es- 
cape censure  by  assuming  the  label  of  a 
police  regulation.  It  has  none  of  the  ele- 
ments or  attributes  which  pertain  to  such  a 
regulation,  for  it  does  not  In  terms  or  by 
implication  promote,  or  tend  to  promote,  the 
public  health,  welfare,  comfort,  or  safety; 
and.  if  it  did,  tbe  state  would  not  be  al- 
lowed, nnder  the  guise  and  pretense  of  police 
regulation,  to  encroach  or  trample  upon  any 
of  the  Just  rights  of  the  citizen,  which  the 
Constitution  Intended  to  secure  against  dim- 
inution or  abridgement.  In  re  Jacobs,  98  N. 
I.  98  150  Am.  Rep.  636],  and  eases  cited." 


li9  Mo.  177,  31  S.  W.'783,  29  L,  R.  A.  25f  ,  ' 
50  Am.  St.  Rep.  443. 

The  Minnesota  case  dted  In  the  majoritir^ 
opinion    (State  v.   Daniels)   was   decided   lit' 
Jane,  1912,  and  tbe  statute  there  construed' 
is  substantially  the  same  statute  Involved  in' 
this  case.    It  reads:   "It  shall  be  unlawfnr 
for  any  perton,  company,  or  corporation,  or 
any    agent,    oflScer   or  employe   thereof,  td' 
coerce,  require,  ot  Influence  any  petfeon  to' 
enter  Into  any  agreement,  written  or  verbal,' 
not  to  Join,  become,  or  remain  a  member  of 
any  lawful   labor  organization  or  assoda-' 
tlon,  as  a  condition  of  securing  or  retaining 
employment  with  such  person,  firm,  or  cor- 
poration."    B.    L.    1906,    I    6097.     In  the 
opinion  the  court  accepts '  the  ruling  of  tbe 
United  Stated  Supreme  Court  in  tbe  Adair, 
Case  as  declaring  it  the  law  of  the  land' 
"that  an   employer  may   disipiss,  from  h|s 
service  any  employ^  he  sees  fit  for  no  cause 
or  for  any  cause  assigned  or  unasslgn'^d,  ai^'' 
bitrary,  capricious,  or  otherwise,"  and  that 
"discriminating  against  members  belonging 
to  labor  organizations,  I7  diaefaargiiiK  them 
from  emi^yment  and  retaining  .thw^  emr 
ploy6s  only  who.  do  not  belong  or  are  willing 
to  quit  such  organizations,  cannot  be  an  op* 
fense,  because  the  Oonstitntion'Of  the  Uhlt- 
ed  States  protects  tbe  employer  Itt  his  liber*' 
ty  to  so  discriminate."       >         '   , 

I  coi^cpr  <ip  all  that  Is  said  in  the  ma- 
jority opinion  respecting  Huf  right'  of  Mxtti  •. 
Ing  men  to  form  orgatiizatloBB  for  the  l^r-; 
pose  of  advancing  their  mutual  Interests  an^' 
ef  protecting  their  rig'hts  as  against  unjust ' 
cotadittons  of  employment;  which  are*  aom*- 
tlmes  Imposed  by   wealthy  ladividual  iMt' 
more  frequently  by  corporate  employers ;  bni ' 
I  cannot  agree  that,  because  labor  organlzar'. 
tions  are  lawful,  therefore  tbe  liberty  of  an 
employer  of  labor  to  insist  that  ho  person, 
who  remains  In  his  service  shall  continue  to>j 
belong  to  sqch  organizations  is  subject  to  tiie.. 
control  of  the  Legislature.    In  the  majority- 
(•pinion  it  is  said  that  an  "employer  "has  no 
Inherent  right  to   dictate  the   church  com- 
munion 'of  the  enq)iey6."    On  tBe'  Contrary, 
I  think  he  ha^  the  Inherent  right  to  say  ^ 
an  employe  that  unless  the  latter  becomes  a 
Methodist,  a  Presbyterian,  a  Christian  Scloi- 
tist,  or  adopt  whatever  religious  faith  the 
employer  professes,  he  will  be  discharged. 
And  so  has  the  employ^  the  same  right  to 
refuse  to  enter  or  remain  in  the  service  un- 
less the  employer  shall  adopt  his  religious , 
views.     In  Nat   Protective  Ass'n  v.  Gum- 
ming, 170  N.  Y.  315,  63  N.  B.  369,  58  Li  R. 
A.  135,   88   Am.   St   Rep.  648,  it  has  been, 
held  within  the  constitutional  rights  of  em- 
ployes to  exact  from  an  employer,  as  a  coa- 
dition   precedent  to  entering  into   his   em- 
ployment,   an   agreement   that   he   will   not 
employ  nonunion  laborers.    To  the  same  ef- 
fect is  Jacobs  V.  Oohen,  188  N.  Y.  207,  76  N. 
E.  5,  2  L.  R.  A.  (N.  S.)  292,  111  Am.  St  Rep. 
730,  6  Ann.  Cas.  280!:.  ..Wbat  would  be  said* 
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of  an  attampt  by  tihe  Leglslatiire  to  make  it 
a  crime  for  members  of  labor  organizations 
to  coerce  an  employee  Into  an  agreement  to 
dlacharge  all  nonunion  workmen  as  a  co&di- 
tldn  precedent  to  remaining  In  bis  service? 
That  would  clearly  be  an  unwarranted  inter- 
ference with  tbe  liberty  of  ttie  members  of 
snch  organizations  to  fix  tbe  terms  upon 
which  they  would  agree  to  continue  to  work 
and  would  deprive  them  of  a  right  guaran- 
teed l)y  the  .Constitution  of  the  United  $tates 
aa.wdl  is,, by  the  state  Constitution.  And 
yet  such  a. statute  would  be  simply  tbe  re- 
verse- of.  ,tbe  one  now  under  conslderatioh, 
and  would  be  no  more  repugnant  to  the  con- 
Btltutlopal  provisions  sjrainat  depriving  per- 
sons 9f  liberty  .of  contract. 
.  X'or  the  foregoing  reasons,'!  dissent  from 
t^e  .majority,  opinion. .   ,^ 

i,5l^E'ST,'X :  t  ^issent  firom  the  majority 


STATE!  T.  ACKENHACSBN.    • 
fSupi«tne  Ootirt'of  E^ansaa.    July  6,  1912.) 

Appeal  'frbiii'  District  Court,  Leavenworth 
County.  '  ■      ' 

'AlfTCd  Ack«nhanBett  was  indicted  for  crime, 
apd  ttfinff  «rror.  From  a.  judgment  sustain- 
ing a' motion  to  qnash,  the  state  appeals.  Ke- 
veraed  and  remanded. 

Jtobn  Sl  I^WBOh,  Atty.  Oen..  ahd  Lee  Bond 
and' llaieolia  M.iMcfNanghton,  both  of  Leaven- 
worth, tor  the  State.  A.  B.  Dempsey  and  F. 
P.  FitswiUiama,  both  of  Leavenworth,  and 
jTames  G.  Sheppard,  of  Ft.  Scott,  for  appellee. 

PER  CURIAM. '  This  case  U  submitted  with 
ettsite  n.  Go9PMe,,125  Pac.  8^  just  d^rided. 
On  the  trial  the  court  sustained  a  motion  to 
qOasfa;  the  information  on  the  ground  that  the 
statute,  making  the  acta  charged  aniawfnl  and 
criminal,,  lis   mid.     On  the   authority   of   the 

Slippage  Qase  th|6  order  qf  the  court  and  judg- 
ent  msmissing  the  action  is  reversed,  and 
the  case  is  remanded,  with  instructions  to  set 
aside  die  order  and  judgment  and  proceed  to 
trial.  . 


CITY  OF  OTTAWA  T.  BARNES. 

tSupreme  Court  of  Kansas.     Xuly  6,  1912.) 

Appeal  from  District  Court,  Franklin  County. 

a.  19.  Barnes  was  charged  with  violation  of 
adty  ordinance.  On  verdict  of  guilty  the 
court  sustained  a  motion  of  an  arrest,  and 
the  City  of  Ottawa  appealed.     Dismissed. 

J.  S.  Dawson,  Atty.  Gen.,  and  F.  A.  Waddle 
and  Ralph  E.  Page,  both  of  Ottawa,  for  appel- 
lant W.  W.  Whitaker,  of  Ottawa,  and  8.  D. 
Biahbp,  Of  Lawrence,  for  appellee. 

,PER  CURIAM.  Tbe  defendant  was  charged 
with  the  violation  of  a  city  ordinance  requir- 
ing plumbers  to  obtain  a  permit  before  making 
sewer  connections  and  doing  repair  work.  The 
jury  returned  a  verdict  of  guuty.  Tbe  court 
sustained  a  motion  in  arrest  of  judgment  on 
the  ground  that  the  ordinance  was  void.  The 
ci^  has   appealed. 

There  are  two  reasons  which  prevent  an  in- 
quiry into  the  merits:    First,  tbe  notice  of  ap- 


peal, was  served  upon  defei^dant's  attorney  in- 
stead  Of  upon  the  defendant,  as  required  by 
section  280  of  the  .  Criminal  Code  (Gen.  St. 
1900,  {  6859).  Second,  it  is  conceded  that 
since  the  rendition  of  the  judgment  the  ordi- 
nance has  been  amended  to  avoid  the  objec- 
tions thereto  raised  by  the  decision  ot  the 
trial  court.  The  validi^.  of  the  ordinance  has 
therefore  become  a  moot  qoestioa. 
Appeal  dismissed. 


(ST  Kan.'<Tl)   ■ 

HUTCHINSON    SANITART    PLUMBING    * 
HEATING  CO.  v.  LOCAL  UNION  HO.  888, 
JOURNEYMEN  PLUMBERS,  et  al. 
(Supreme  Court  of  Kansas^    Juiy  8,  1912.) 

(Sytlahvt  hy  the  Court.)  .' 

Appeal   and   EBsoi    (|   78l*)— btsmssAi/— 

Moot  Question.  * 

'  Plaintiff  sued  to-  enjoin  defendants  from 
entering   premises   whete  jiaintiff's    eskployfis 
were  at  work  completing  certain  contracts  for 
plumbing  and  steam' fitting,  and  by  threats  and 
force  indncing  them  to  quit  work.     On  a  mo>- 
tion  to  vacatfr.  13te  .  temporar7  -injunction,   tlM 
court  vacated  the  order  as  to  all  except  two  of 
the  defendants.     Au  the  defendants  appealed. 
Before  the  controversy  reached  this  court,  the  ' 
plaintiff  completed  the  contracts  referred  to  in 
the. petition.     BM,  Ouit  the. question  of  the 
right  of  members  of  a  labor  union  to  use  law-   . 
fui  means  to  induce  nontoemberi  to  quit  work 
for  employers  with  whom  the  -^nion  msy  be  at 
variance  is > not  involved  in- the -case,  and  that,  • 
in  view   of  the  completion  of  plaintiff's  con- 
tracts and.  the  ending  of  any  controversy' be- 
tween the  parties,  there  is  nothing  left  for  tbe 
coart' to -decide,  sad  the  appeal  is  therefore  dis<   ' 
missed. 

[Ed.  Note.— For  other  cases,  see  Appeal  and  . 
Error,  Cent  Dig.  f  3122;  Dec.  Dig,X'8L*] 

Appeal  from  District  ,Ooiirt.  Reno  Ppon^.  . 

Action  by  the  Hutchinson  Sanitary  Plumb- 
ing &  Beating  Company  against  the  Local 
Union  No.  363,'  Journeymen  Plumt>erB,  and  . 
otbers.    Judgment  for  plaliitifr,  and  defend-, 
ants  appeal.    Dismissed! 

George  A.  Neel^,  of  HotctiiiiBOQ,  for  appel-  ' 
lants.    Falrcbiid  &  Lewis,  of  Hutchinson,  for  , 

appellee. 

PORTER,  J.  This  is  an  appeaji.  from  jui 
order  modifying  a  temporary  injunction.  , 
Plaintiff  brought  suit  to  restrain  Local  Union 
No.  363,  Journey  meif  Pjiunbers,  and  11,  indi- 
vidual members  of  the  union,  from  entering 
upon  certain  premises  in  the  city  of  Hutchin- 
son where  plaintiff  had  contracts  for  do- 
ing plumbing  and  steam  fitting,  and  from  in- 
terfering with  Its  employes  and  using  threats 
dr'  force  to  induce  them  to  quit  Work.  The 
district  Judge  being  absent  from  the  coimty 
when  the  suit  was  filed,  a  temporary  Injunc- 
tion was  granted  by  the  probate  Judge.  Up- 
on a  hearing  of  a  motion  to  vacate  the  in- 
junction, the  district  court  made  an  order 
vacating  the  injunction  as  to  all  the  appel- 
lants except  Albert  Morrow  and  Willard  Mor- 
row. From-  this  order  all  the  defendants 
appeal.  The  hearing  to  vacate  tbe  tempo- 
rary injunction  was  upon  affidavits  and  oral 
testimony. 


•Tn  •thar  caass  ■••  mbm  tople  and  Mctlon  NtlMBKR  In  D«o.  Dts.  A  Am.  Dig.  Ksy  No.  S«riM  a  Rap'r  ladwcsa 
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Tbfc^at>t)«n)int«  luf^e  pfM^teS  a  n<Dinber  of 
propositions,  whicb,  It  Is  eohteitdedi  Bbow 
mcb  error  as  to  require  a  reTersal.  These 
propositions  are:  First,  thiit  It  was  brror  to 
otjoin  them  from  -entering  upon  premises'  in 
which  plaintiff  had  no  ri^t  or  title;  second, 
that  it  was  error  to  enjoin  a  naked  trespass; 
third,  that  it  was  error  to  enjoin  from  in- 
terfering with  appeHiee's  agents,  employes,  or 
tools;  ftonrth,  that  it  Was  error  to  snspend 
the  injnnctlon  as  to  cettain  of  itbe  defend- 
ants.  As  to  the  first  two  eontentlons,  the 
injunction  did  not  enjoin  a  naked  trespass, 
nor  did  It  «aJoin  the  mere  entering  of  prun- 
Ises  owned  by  persons  6ther  than  plaintiff. 
The  whole  order  muirt  be  read  together,  and 
thus  read  ft  enjoined  defendants  fromf  en- 
tering upon  certain  t>remlBes  and  by  means 
of  threats  and  force  indncing  jidaintUTs  em- 
ptoyCs  to  quit  work. 

As  to  the  fourth  cMitentlon,  we  are  unable 
to  discover  how  any  of  the  defendants  ex- 
cept tbe  two  Jforrews  can  complain  of  the 
order.  All  the  defendants  moved  to  vacate 
the  injunctloii.  The  court  granted  the  mo- 
tion except  as  to  the  only  defendants  against 
whom  there  was  evidence  to  sustain  the  aver- 
ments of  the  petition.  Each  of  the  defend- 
ants filed  an  affidavit  denying  that  he  bad 
committed  »ny  of  the  acts  charged  in  tbe 
petition.  The  Morrow  brothers,  In  their 
affidavits,  admitted  entering  certain  of  the 
premises,  and  that  one  of  the  brothers  lut- 
sanlted  an  employ^  of  the  plaintiffs  after  a 
dlscnasloR  of  bis  right  to  continue  work.  It 
Is  tnie,.botb  of  the  brothers  denied  that  the 
assault  was  made  for  the  purpose  of  Intimi- 
dating the  employe,  and  alleged  that  It  re- 
sulted from  a  private  quarrel  and  that  the 
assault  would  not  have  been  committed  ez- 
oept.  for  the  reason  that  the  employe  bad 
disputed  the  word  of  WUlard  Morrow,  who 
thereupon  struck  blm.  There  was  a  conflict 
In  the  testimony  as  to  the  circumstances  con- 
nected with  the  assault  The  Injured,  em- 
ploy^ was  a  witness  and  contradicted  tbe 
affidavit^  of  tbe  ,  Morrow  brotbeca.  Tbe 
court  heard  the  oral  testimony  and  obviously 
discredited  the  affidavits.  .  As  to  the  third 
contention,  numerous,  authorities  have  been 
cited  in  respect  of  tbe.  right  of  members  of 
labor  uolons  to  picket  preiniaes  where  workr 
men  are  employed  who  are  not  members  of 
the  uuicm,  and  to  persuade  and  Induce  non- 
members  to  quit  work  for  employers  with 
whom  tbe  union  is  at  variance;  and  the  case 
has  been  argued  as  though  these  questions 
were  in  some  manner  Involved  in  the  order 
continuing  in  force  the  temporary  injunc- 
tion as  to  the  two  defendants.  We  fall  to 
see  how  any  of  these  questions  can  be 
brought  Into  the  case.  The  order  purported 
only  to  restrain  the  defendants  from  using 
unlawful  means  (that  is,  using  threats  and 
foro^  to  induce  plalotltrs  employes  to  quit 


work.  The  right  of  union  labor  men  to  use 
peaceful  inethoSsiobringabo^t' such' results 
vfes  niver  involved  In  the  suit.  '  For  anoth- 
er reason,  however,  it  be<)[{weB  wholly  unnec- 
essary to.  consider  the.  contentions  ral^e4 
by  the  appeal.  It  appears  that  all  of  plain- 
tiff's, contracts  for  plumbing,  and  steam  fitting 
Wldch  are  referred  to  in  the  petition  wefre 
Completed  before  the  appeal  was  taken.  The 
relief  sought  was  In  its  nature  merely  tem-i 
porary.  The  occasion  for  restraining  the 
Morrow  brothers  from  the  unlawful  acta 
complained  of  ceased  before  the  controversy 
reached  this  court  Every  quieation  raised 
by  the  appeal  is  necessarily,  moot  The  court 
would  perform  a  useless  function,  therefor^ 
to  6nter'upon  a  dlscusslon'of  the  proposition^ 
argued  or  to  attempt  to  de^de  questions  of 
such  serious  Importance  in  a  case  where  no 
decision  it  might  render  could  affect  the 
rights  of  the  parties,  and  no  order  it  might 
make  could  be  enforced.  City  of  Kansas  City 
V.  Stafe,  66  Kan.  779,  71  Pac,  1127;,  Knight 
V.  HirboV)  64  Kan.  663,  67  Pac  1101;  Orouse 
V.  Nixon,  65  Kan.  843,  70  Pac.  886;  City  of 
Ottawa  V.  Barnes,  125  Pac.  14. 

Appeal  dismissed.  All  the  Justices  omcart' 
ring. 

<«7  Kan.  iHS 

O'LEART  V.  METEOPOLITAN  ST.  BT.  CO. 

(SupreaM.'  Court  of  Eansaa.    iTaly  6,  1912.)  ' 

On  petition  for  rehearing.     D^nl^d. 
For  former  opinion,  see  123  Pac.  746. 

PER  GUBIAM.  The  city  had  power  to 
authorize  the  street  changes  InTolved  in'  the 
action.  Had  It  done  so  In  the  regular  way, 
tbe  plaintiff  would  have  been  concluded,  be- 
cause she  is  obliged  to  submit  to  the  dty'B 
lawful  authority  over  the  subject  -  Although 
the  eonduct  of  the  city  was  irregular,  the 
jury  may  well  find  facts,  if  permitted  to  do 
so,  wblch  preclude  the  city  from  disputing 
authorization.  Id  that  event  t^e  plaintiff 
will  be  bound  to  the  same  exttet  as  if  th^ 
defendant's  plans  and  specifications  were  ^- 
corporated  in  the  ordinance.  Nothing  sdld 
here,  and  nothing  said  in  tbe  original  opin- 
ion, is  to  be  taken  as  prereutlng  recovery 
for  changing  the  grade  of  the  street  in  front 
of  platDtiCTs  property.  Tbe  purpose  of  the 
original  opinion  was  to  establish  the  right 
of  the  defendant  to  have  the  case  presented 
to  the  Jury  on  the  theory  that  the  wbrit  done 
was  in  legal  effect  authorized  by  the  dty. 
Under  this  theory  the  plaintiff  may  recover 
for  the  change  in  grade,-  because  the  city  did 
not  provide  for  an  assessment  of  damages  in 
the  statutory  way. . 

These  observations  are  made  in  response 
to  a  petition  for  a  rehearing,  which  la  de- 
nied. 
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CITY  OF  McFHERSON  ▼.  HANSON. 
(Suprem*  C!oart  of  Kansa*.    Joly  -6,  1912.) 

(Syllalui  ly  the  Covtt.y 
L  Cbimiwal  Law  (|  1169*)— APPEAir-HABM- 

Lssa  Bbbor— Evidence. 

On  an  appeal  from  a  police  court,  the 
transcript  contained  a  copy  of  the  complaint 
except  the  verification.  After  the  jury  had 
been  sworn,  the  defendant  objected  to  any  evi- 
dence because  there  was  no  complaint  on  file. 
The  court  then  allowed  the  original  complaint 
to  be  filed,  overruled  the  objection^  and  pro- 
ceeded to  trial.  No  motion  for  delay  or  other 
application  was  made  by  the  defendant.  It  is 
held  that  the  substantial  rights  of  the  de- 
fendant were  not  prejudiced. 

[Ed,  Note. — For  other  cases,  see  Crtminal 
Law,  Cent  Dig.  U  3088,  8137-3143;  Dec  Dig. 
I  lite.*] 

2.   MUNICIPAI.       COBFOBATIONfl       (|       iB58*)    — 

Streets  — Road  Tax  —  STAXcxoBt  Pbovi- 

8I0N8. 

The  statutes  authorized  the  collection  of 
an  annual  road  tax  of  $3  from  a  class  of  per- 
sons in  cities  of  the  second  class.  An  ordi- 
nance was  enacted  in  harmony  wiih  these 
•tatutes.  Afterwards,  and  before  the  tar  be- 
came delinquent,  the  statutes  were  changed 
by  a  new  enactment  containing  substantially 
the  aame  provisions,  but  requiring  30  days' 
notice  to  the  taxpayer  before  a  prosecution 
could  be  maintained.  It  is  held  that  the  ordi- 
nance remained  in  force  notwithstanding  the 
change  in  statutes,  and,  the  30  days'  notice 
having  been  given,  •  conviction  should  be  sus- 
tainea. 

'  [Ed.  Note.— For  other  cases,  see  Municipal 
Ciorporationa,  Cent.  Dig.  {|  2023-2037;  Dec. 
Dig.  I  958.*] 

West,  J.,  dissenting. 

Appeal  from  District  Court,  McFherson 
County. 

S.  B.  Hanson  was  convicted  of  violating 
an  ordinance  of  tlie  city  of  McPherson,  and 
appeals.    Affirmed. 

W.  H.  Carpenter,  of  Marion,  for  appellant. 
Jno.  S.  Dawson,  Atty.  Gen.,  P.  J.  Galle, 
and  Nels  Pearson,  both  at  McPherson,  for 
appellee. 

BENSON,  3.  This  is  an  appeal  from  a 
conviction  tinder  a  city  ordinance  for  re- 
fusal to  pay  a  road  tax  In  a  city  of  the 
second  class. 

[t]  The  prosecution  originated  In  the  po- 
lice court.  On  appeal  a  Jury  was  impanel- 
ed and  sworn  in  the  district  court  without 
objection,  but  the  appellant  then'  objected  to 
the  introduction  of  any  evidence  upon  the 
grounds  tliat  there  was  no  complaint  on 
file,  and  that  the  so-called  complaint  was 
based  upon  an  ordinance  which  the  city  had 
ho  authority  to  pass.  It  appeared  that  a 
purported  copy  of  the  complaint  contained 
In  the  transcript  from  the  police  court  did 
not  contain  the  verification.  The  court  then 
allowed  the  original  complaint  to  be  filed 
and  overruled  the  objection.  No  motioa  for 
a  delay  or  other  application  was  made.  If 
there  was  any  error  in  the  ruling,  it  did  not 
affect  the  substantial  rights  of  the  appellant 


He  was  not  tried  upon  the  copy,  hut  on  the 
original  complaint  If  he  desired  to  object 
to  the  complaint,  lie  should  have  done  so 
before  the  Jury  was  sworn.  State  ▼.  Otey* 
7  Kan.  69;  State  t.  Adams,  20  Kaq.  311. 
An  objection  made  afterwards  to  the  Intro* 
ductlon  of  testimony  was  not  a  proper 'methr 
od  of  testing  the  sufficiency  of  the  coai< 
plaint  Ft  Scott  v.  Dunkerton,  78  Kan< 
189,  96  Pac.  50.  The  complaint  eharges 
ttiat:  "S.  B.  HajDBOii  did  then  and  there  ub* 
lawfully,  willfully,  refuse  and  fail. to  pay  a 
road  tax  of  |3  for  the  year  of  1911  to  th9 
city  of  McPherson,  contrary  to  sn  flrdinanc^ 
of  said  city,  and  against  the  peace  and  dig- 
nity  of  said  city."  Without  decidlpg  wheth- 
er a  motion  to  quash,  if  presented,  should 
have  been  sustained,  it  is  sufllcdienti  to  say 
that  this  court  long  -  since  recognized  th4 
practice  prevailing  generally  in  police  courts 
that  brief  and  somewhat  informat  charges 
are  permitted  in  police  courts.  It  was  said 
in  City  of  Kingman  v.  Berry,  40  Kan.  626, 
20  Pac.  527 :  "Liberal  rules  should  be  ap* 
plied  to  complaints  filed  in  police  courts  for 
the  violation  of  city  ordtaances,  and  tlie 
same  strictness  of  pleadings  Is  not  reqtiired 
In  such  cases  as  ia  prosecutions  f<Hr  public 
offenses  in  the  name  of  Uie  state  by  infor>' 
matlon  or  indictment"  It  would  be  covr 
trary  to  common  observation  to  say  that 
this  complaint  did  not  sufficiently  inform 
the  appellant  of  the  nature  of  the  charge 
made  against  blm.  To  hold  that  prosecu- 
tions In  police  courts  should  be  conducted 
with  a  nice  observance  of  the  rules  of  plead- 
ing usually  prevailing  in  trials  upon  Indict- 
ments or  Information  would  add  useless  es> 
pense  and  unnecessarily  prolong  such  trials.  * 

[2]  The  ordinance  became  effective  May  S, 
1911.  At  that  time  chapter  198  of  the  Laws 
of  1909  and  chapter  251  of  the  Laws  of 
1911  providing  for  the  collection  of  an  an- 
nual tax  from  persons  of  a  specified  class 
were  in  force.  Before  the  last  named  stat- 
ute was  passed,  this  court  held  that  the  pro- 
visions of  the  act  of  1909  did  not  give  author- 
ity to  cities  of  this  class  to  require  road  work 
from  its  citizens;  that  power  having  been 
taken  away  by  a  statute  passed  in  1907, 
and  not  restored  by  the  act  of  1909.  Heath 
V.  lola,  81  Kan.  177,  105  Paa  32.  Chapter 
251  of  the  Laws  of  1911  was  afterwards 
enacted  conferring  such  iKiwer  by  an  amend- 
ment of  chapter  295  of  the  Laws  of  1907. 
From  an  examination  of  the  various  stat- 
utory provisions  referred  to  it  is  found  that, 
when  this  ordinance  was  adopted,  male  per- 
sons between  21  and  50  ye^rs  of  age  not  a 
public  charge  were  liable  each  year  fo  pay 
$3  to  the  overseer  or  street  commissioner  of 
the  city  to  be  expended,  upon  roads,  unle^ 
the  proper  authorities  had  recommended 
that  work  be  allowed  to  be  furnished .  ia 
lieu  of  money.  The  ordinance  provides  that 
persons  within  the  ages  named  in  the  stat- 
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nte  who  Utre  redldefl  80  days  In  the  state 
and  10  days  In  the  city  not  a  public  chargo 
•hall  be  liable  to  pay  the  stun  of  (3  to  the 
street  commissioner  to  be  expended  upon 
the  streets,  vmless  the  commissioner  shall  at 
a  regular  meeting  of  the  council  be  anthor- 
iaed  to  accept  labor  in  lieu  of  money.  Pro* 
Tlsioa  ia  made  for  prosecntlon  If  the  pay- 
ment is  not  made. 

The  ordinance  appears  to  be  wtthla  the 
authority  of  the  statutes  before  referred  to, 
and  In  harmony  with  their  provisions,  but  it 
Is  said  tliat  they  were  repealed  by  a  later 
statute.  At  the  legislative  session  of  1911 
another  act  was  passed  which  took  effect 
May  29,  1011,  aft«r  the  ordinance  was  pass- 
ed, but  before  the  alleged  ofTense  was  com- 
mitted. Chapter  248,  Laws  of  1911.  This 
later  act  is  comprehensive,  containing  the 
provisions  of  many  former  acts.  Section  36 
is  a  re-enactment  in  substance  and  effect  of 
the  former  existing  provisions  relative  to 
such  road  taxes,  with  the  addition  of  a 
clause  requiring  a  SO-day  notice  of  the  tax 
before  commencing  a  prosecution  for  failure 
to  pay.  Section  15  of  the  new  act  is  a  like 
re-enactment  of  chapter  251  of  the  same 
session  before  referred  to.  This  act  in 
terms  repeals  the  former  statutes  (except 
chapter  251)  to  which  reference  has  been 
made.  The  provisions  of  an  ordinance 
adopted  in  pursuance  of  a  statute  after- 
wards repealed,  so  far  as  they  are  in  har- 
mony with  the  new  act,  may  be  enforced. 
Franklin  v.  WestfaU.  27  Kan.  614.  "Where 
a  statute  which  does  not  In  express  terms 
annul  a  right  or  power  given  to  a  corpora- 
tion by  a  former  act,  but  only  confers  the 
same  rights  and  powers  upon  it  under  a 
new  name,  and  with  additional  powers,  the 
latter  act  does  not  repeal  the  former."  Bic- 
Qnillln,  Mun.  Ordinances,  i  221;  State  v. 
Onmber,  S7  Wis.  29S;  In  re  Hall,  10  Neb. 
537,  7  N.  W.  287.  While  the  acts  of  1009 
and  chapter  251  of  the  Laws  of  1911  were 
repealed,  they  are  re-enacted.  "The  provi- 
slons  of  any  statute,  so  far  as  they  are  the 
same  as  those  of  any  prior  statute,  shall  be 
oonstraed  as  a  continuation  of  such  provi- 
ciona,  and  not  aa  a  new  enactment"  Gen. 
Stat  I  9087  (First). 

Referring  to  the  mle  of  oontlnnance  by 
fe-enactment,  it  was  said  in  Junction  City 
T.  Webb,  44  Kan.  71,  23  Pac.  1073:  "It  has 
even  tyeea  applied  to  criminal  statutes, 
where  a  new  law  expressly  repealed  the  one 
re-omcted;  the  re-enactment  being  constru- 
ed to  continue  in  force  the  uninterrupted 
op»atlon  of  the  old  law."  When  the  tax 
became  delinquent,  and  when  the  prosecu- 
tion was  commenced,  a  statute  was  in  force 
giving  the  same  authority  to  the  city  con- 
ferred by  the  statutes  in  effect  when  the  or- 
dinance was  adopted.  In  this  situation  the 
ordinance  remained  in  effect  It  is  true  that 
neither  the  former  law  nor  the  ordinance 
required  in  terms  a  preliminary  notice,  yet 


It  is  probable  that  a  reas(AabIe  notice  Voolfl 
have  been  required  by  interpretation  before 
a  prosecution  could  have  been  sustained. 
The  reasons  for  such  an  interpretation  and 
policy  npon  which  it  is  based  are  stated  in 
GUmore,  County  Clerk,  v.  Hentig,  33  Kan. 
156,  5  Pac.  781,  and  Railroad  Co.  t.  Abilene, 
78  Kan.  820,  98  Pac.  224.  This  policy  was 
later  established  In  the  last  enactment,  and 
the  time  to  be  given  In  the  notice  was  def- 
initely fixed.  When  the  offense  was  com- 
mitted and  the  case  was  tried,  this  statute 
was  in  effect,  and  the  court  gave  the  appel- 
lant the  benefit  of  its  provisions  by  instruct- 
ing the  Jury  that  proof  of  such  notice  was 
necessary.  It  will  not  be  claimed  that  the 
appellant  had  a  vested  right  to  be  prosecut- 
ed without  a  notice  for  the  reason  that  none 
was  required  by  the  express  terms  of  the 
statute  or  the  ordinance.  The  notice,  even 
if  not  required,  was  not  injurious. 

The  rights  of  the  appellant  were  fully  pro- 
tected. He  was  subject  to  the  tax,  and,  aft- 
er due  notice,  refused  to  pay  it  This  de- 
fault subjected  him  to  profecvtion.  No  er- 
ror is  found  in  the  proceedings,  and  the 
Judgment  is  aflSrmed. 

JOHNSTON,  0.  J.,  and  BURCH,  MA  SOX, 
SMITH,  and  PORTER,  JJ.,  concur.  WEST, 
J.,  dissents. 

(ST  Kan.  C8SJ 
WASHBON   St   al.   t.    UNSCOTT    STATE 
BANK. 
(Sapreme  Court  of  Kansas.    July  8,  1912.) 

(Byttaiut  hy  the  Court.) 

1.  Banks  and  Banking  (f  130*)— FuNcnoNS 

AND         DEALINOB  —  MiSAPPBOFBIATION         OF 

Tbdst  Funds. 

Where  a  bank  knowingly  participates  with 
a  depositor  in  a  misappropriation  of  trust 
funds  and  reaps  the  fruit  of  the  breach  o( 
trntt  it  becomes  liable  to  the  beneficiary  for 
whatever  loss  the  latter  sustains. 

[Ed.  Note.— For  other  cases,  see  Banks  and 
BaDking,  Cent  Dig.  f|  319-825,  827;  Dec. 
Dig.  n&O.*] 

2.  Banes  and  Banking  ({  160*)— Functionb 
and  Deaunos  —  Misapfbofbiations  of 
Tbdst  Funds. 

The  treasurer  of  .the  Grand  Lodge  of  Ma- 
sons deposited  the  funds  of  the  order  in  defend- 
ant bank.  With  knowledge  that  he  was  a  de- 
faulter, the  bank,  for  the  purpose  of  aiding  him 
in  concealing  his  shortage,  permitted  him  to 
overdraw  his  account  and  issued  to  him  a  cer- 
tificate to  l)e  exbibiteS  to  the  Grand  Lodge 
showing  that  he  had  on  deposit  the  amount  of 
the  certificate;  the  bank  taking  as  collateral 
security  for  the  overdraft  notes  representing 
loans  made  by  him  as  treasurer  to  various  in- 
dividuals. After  his  re-election  as  treasurer, 
he  returned  the  certificate  to  the  bank,  it  was 
credited  to  his  account,  the  overdraft  was  tak- 
en up,  and  the  collateral  returned  to  him.  Up- 
on bis  death  the  Grand  Lodge  for  the  first 
time  learned  that  he  was  a  defaulter  and  sued 
the  bank  for  the  amount  of  the  overdraft. 
HeU,  that  the  overdraft  Was  a  loan  to  the 
treasurer  individually,  that  it  was  paid  when 
the   account    was    credited    with    the   proceeds 
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fhereof,  alid'th&t  tiie-  bank  trith  knowledge  of 
tbe  trust  character  of  the-  fund  could  not  ac!- 
cept  any  part  thereof  In  payment  of  the  per- 
sonal debt  of  the  treasurer  and  Is  liable  to  the 
Grand  Lodge  for  the  amount  of  the  overdraft. 
[Ed.'  Note. — For  other  cases,  see  Banks  and 
Banking,  Cent.  Dig.  B  455-^64^;  Dec.  Dig. 
I  150.*] 

8.  Action  (j!  27*)— Natubk  abtd  Fobm— Con- 
tract OB  TOBT. 

An  action  by  the  Grand  Lodge  against  the 
bank  to  recover  the  amount  of  such  overdraft, 
wherein  the  petition  states  the  facta  in  ordi- 
nary and  concise  language,  is  held  to  be  an  ac- 
tion upon  an  implied  contract  to  refund  the 
money  and  not  in  tort  nor  for  relief  on  tbe 
ground  of  fraud. 

[Ed.  Note.— For  other  cases,  see  Action,  Cent. 
Dig.  li  160hl^:   Dec.  Dig.  §  27.*] 

4.  Limitation  'ov  Actions  (f  103*)— Compu- 
tation OF  Pxbiop~Bbeaoh  of  Tbubt-^Dib- 

COVEBV. 

Upon  the  facts  stated  the  statute  of  lim- 
itations would  not  begin  to  run  In  favor  of  the 
bank  against  an  action  to  recover  the  money 
until  the  beneficiary  discovered  the  breach  of 

trust. 

[Ed.  Note.— For  other  cases,  see  Limita,tion 
of  Actions,  Cent.  Dig.  ${  500,  506-510;  Dec. 
Dig.  t  103.*] 

Appeal  from  District  Court,  Jackson 
County. 

Action  by  Fred  Washbon,. Grand  Master  of 
the  Most  Worshipful  Grand  Lodge  of  An- 
cient, Free  and  Accepted  Masons  of  Kansas, 
and  otliers,  against  the  Llnscott  State  Bahki 
From  a  Judgment  for  piaintlirs,  defendant 
appeals.    Affirmed. 

This  suit  was  brought  by  the' officers  of 
the  Most  Worshipful  Grand  Lodge  of  An- 
cient, Free  and  Accepted  Masons  of  Kansas, 
hereinafter  referred  to  as  the  Grand  Lodge, 
against  the  Llnscott  ^tate  Bank,  as  the  sucr 
cessor  of  the  National  Bank  of  Holton,  to 
recover  funds  deposited  In  the  bank  by  Al- 
bert Sarlwch,  Grand  Treasurer  of  the  lodge. 
The  controversy  is  one  of  several  arising  out 
of  Sarbach's  defalcation  as  Grand  Treasurer. 
Some  of  the  legal  propositions  are  the  same 
as  those  Involved  in  the  recent  case  of 
Washbon  v.  Hixon,  124  Pac.  366.  The  plain- 
tiffs recovered  In  the  court  below,  and  the 
bank  appeals. 

Albert  Sarbach  was  first  elected  Grand 
Treasurer  in  1003;  He  was  annually  re- 
elected until  1909,  and  was  serving  In  that 
capacity  at  the  time  of  his  death,  September 
11,  1909.  He  deposited  the  funds  of  the 
Grand  Lodge  in  and  kept  his  account  as 
Grand  Treasurer  with  the  National  Bank 
of  Holton,  until  the  bank  was  changed  to  a 
state  bank  in  1909,  after  which  he  kept  the 
account  with  the  State  Banlc  of  Holton. 
George  S.  Llnscott  was  cashier  of  the  na- 
tional banlc  and  after  the  change  was  cash- 
ier of  tbe  state  bank.  Tbe  officers  of  the 
bank  knew  from  a  short  time  after  he  be- 
came treasurer  that  he  was  making  a 
wrongful  use  of  the  lodge  funds  and  that 
during  a  large  portion  of  the  time  he  was 
short  in  his  accounts.    In  September,  1903, 


he  loaned  $4,000'  of  the  funds  to  Llnscett, 
cashier  of  the  bank,  and  tn  1906  made  him 
another  loan  of  $10,000.  Llnscott  gave  Stan- 
bach  his  IndiTldual  notes  for  these  loans, 
which  were  afterwards  repaid  wlUi  interest. 
At  each  annual  meeting  of  the  Grand  Lod^ 
It  was  necessary,  as  the  officers  of  the  bank 
well  knew,  for  Sarbach  to  make  hU  annual 
report  as  treasurer  and  produce  the  funds 
or  evidence '  that  he  had  the  amount  due 
from  him  as  treasurer.  In  order  to  enable 
him  to  satisfy  the  officers  of  the  Grand 
Lodge  that  the  funds  were,  intact,  the  bank 
aided  him  In  concealing  the-  shortages  by 
issuing  to  him  for  temporary  purposes  oer- 
tlflcates  of  deposit  or  certified  checks  for 
the  amount  he  should  have  bad  on  hand, 
without  regatd  to  the  actual  balance  in  his 
I>ank  account  The  bank  extended  credit  to 
him  for  the  deficit  In  his  account,  taking; 
from  him  collateral  security  therefor.  After 
hla  re-election  as  Grand  Treasurer  and  upon 
his  return  from  the  annual  meeting,  the  cer- 
tificate of  deposit  or  certified  check  would 
be  Indorsed  by  him  officially  and  deposited 
in  the  bank,  the  collateral  security  would  be 
returned  to  him,  and  the  books  of  the  bank 
would  show  no  overdraft.  In  February, 
1^04,  tbe  certified  checks  Issued  to  him 
amounted  to  $30,440,  which  was  the  sum  he 
should  have  had  on  hand,  but  was  for  $7,- 
734.96  more  than  he  had  in  the  bank.  In 
February,  1905,  the  certificate  of  deposit 
which  he  presented  to  the  Grand  Lodge  was 
for  $17,950.81  more  than  he  actually  had  in 
the  bank.  In  February,  1906,  the  bank  gave 
him  a  certified  check  for  the  purpqse  of  exr 
hibiting  to  the  Grand  Lodge,  which  called 
for  $9,087.43  more  than  he  actually  had  in 
the  bank. 

The  f  or^esoing  transactions .  are  not  in- 
volved In  this  suit  and  have  been  mentioned 
merely  for  the  purpose  of  showing  the  couzse 
of  d^ing  between  the  bank  and  Sasbacbi 
The  controrersy  arises  oyer  two  transact 
tions.  On  February  16,  1907,  the  banlt  is- 
sued to  Sarbach  a  certificate  of  deposit  for 
$29,185.97,  Which  overdrew  >  bis  account  $4,- 
465.76.  To  secure  this  overdraft  he  deposit- 
ed with  the  bank  as  collateral  security  a 
number  'Of  notes  payable  to  him  as  Onuid 
Treasurer  executed  by  Individuals  to  whom 
he  had  made  loana.  On  February  23d,  after 
his  settlement  with  the  Grand  Lodge  and 
his  re-electloo,  he  deposited  the  certificate 
for  $29,185.97  In  his  account.  The  bank  re- 
turned to  him  the  collateral  securities  and 
paid  to  Itself  the  overdraft  out  of  the  pro*- 
ceeds  of  the  certificate;  The  trial  court  held 
that  the  $4,465.76  overdraft  was  a  loan  made 
by  tbe  bank  to  Sarbach  personally,  that  it 
constituted  an  Individual  debt,  payment  of 
which  could  not  lawfully  be  made  out  of 
funds  '<rhlch  the  Imnk  knew  belonged  to  the 
Grand  Lodge.  There  was  another  overdraft 
on  January  2,  1908,  of  $934.09,  which  was 
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afterwards  paid  out  of  CDllections  made  by 
Sarbach  as  Grand  Treasurer,  which  he  de- 
posited in  his  account,  and  the  trial  court 
likewise  riiled  that  the  bank,  with  knowl- 
edge  of  the  trust  character  of  the  deposit, 
could  not  apply  it  in  payment  of  Sarbach's 
indlTldual  debt.  The  Judgment  in  plaintitTs 
favor  was  for  the  sums  involved  in  these 
two  transactions.  The  trial  court  made  very 
complete  findings  of  fact,  which  are  too 
lengthy  to  be  reproduced  here.  Among  them 
are  the  following: 

"(12)  At  the  time  of  his  death  in  Septem- 
ber, 1909,  Albert  Sarbach  was  a  defaulter  in 
his  account  as  Grand  Treasurer  to  the 
amount  of  $16,358.99.  His  account  as  Grand 
Treasurer  with  the  State  Ba^k  of  Helton  was 
at  that  time  overdrawn  in  the  sum  of  $2,- 
707.48,  and  it  had  been  overdrawn  continu- 
ously from  4nd  after  AprillO,  1909.  •  •  • 
On  the  evidence,  I  find  that  at  the  time  of 
bis  death  Albert  Sarbach  h^d  misappropri- 
ated all  of  the  funds  of  the  Grand  Lodge 
which  be  should  have  had  on  hand  at  that 
time,  and  that  such  misappropriation  was 
made  without  the  knowledge  or  consent  of 
the  plaintiffs  or  the  other  officers  of  said 
lodge,  and  they  bad  no  knowledge  or  qotlce 
thereof  until  after  bis  death. 

"(13)  At  the  time  the  checks  of  Albert 
Sarbach,  as  Grand  Treasurer,  on  the  Nation- 
al Bank  of  Holton,  were  certified,  and  when 
the  certificate  of  deposit  of  February  16, 
1907,  was  issued,  the  officers  of  said  bank 
knew  that  Albert  Sarbach  was  .Grand  Treas- 
urer of  the  Grand  Lodge  of  Masons  of  Kan- 
sas, and  knew  that  he  had  to  make  annual 
reiwrts  to  said  Lodge  as  such  treasurer. 
When  such  checks  were  certified  and  certifi- 
cates of  deposit  were  issued,  the  officers  of 
said  bank  also. knew  that  such  Instruments, 
were  wanted  by  Sarbach. for  the  purpose  of 
showing  that  he  bad  the  amount  of  money, 
represented  by  each  of  said  instruments,  on 
deposit  to  bis  credit  as  Grand  Treasurer  at 
the  time  they  were  issued  or  certified,  re- 
spectively. 

"(14)  The  overdraft  resulting  from  the  cer- 
tifying of  such  checks  and  the  issuing  of 
such  certificates  of  deposit  for  amounts 
greater  titan  Sarbach  had  at  the  time,  to 
his  credit,  as  Grand  Treasurer,  in  said  bank, 
were  allowed  to  him  as  loans,  he  at  the  time 
taming  over  to  said  bank  notes  of  solvent 
parties,  payable  to  him  as  Grand  Treasurer, 
which  be  held  for  money  of  said  Grand 
Lodge  which  he  had  loaned  to  different  per- 
sons, such  notes  being  in  amount  at  least 
equal  to  the  particular  overdraft  for  which 
they  were  given  as  security.  When  the 
certified  cbeclu  and  certificates  of  deposit 
were  returned  and  credit  for  the  amount 
given  to  Sarbach,  as  heretofore  found,  the 
notes  which  bad  been  put  up  as  security 
therefor  were  returned  to  Sarbach.  The 
evidence   does   not  show   what   disposition 


was  made  of  such  notes  after  they  were  so 
returned  to  Sarbach. 

"(ISi  The  officers  of  said  the  National 
Bank  of  Holton  knew  that  Albert  Sarbach 
checked  out  moneys  at  different  times,  from 
his  said  account  as  Grand  Treasurer,  for  the 
purpose  of  making  loans  thereof  to  various 
outside  parties.  The  first  loan  of  that  kind 
was  to  George  S.  Linscott,  then  cashier  of 
the  National  Bank  of  Holton,  in  September, 
1903,  for  $4,000,  for  which  Linscott's  note 
was  taken,  payable  to  Albert  Sarbach,  Grand 
Treasurer.  Another  loan  of  $1,000  was 
made  to  George  S.  Linscott  In  March,  1904, 
and  in  March,  1905,  a  loan  of  $10,000.  These 
loans  were  repaid  with  interest,  and  the 
amounts  credited  in  the  Sarbach  Grand 
Treasurer  account  with  the  bank.  The  evi- 
dence does  not  show  any  loans  to  third  par- 
ties, either  made  or  paid  back  after  May  21, 
1906.  Sarbach  never  accounted  to  the  lodge 
for  any  interest  received  on  any  such  loans. 
This  use  of  the  Grand  Lodge  moneys  was 
unauthorized  by  the  Grand  Lodge,  and  was 
without  notice  or  Imowledge  on  its  part,  or 
on  the  part  of  the  officers  having  control  of 
the  Lodge  funds.  Several  of  said  notes  were 
from  time  to  time  sold  by  said  Albert  Sar- 
bach. Grand  Treasurer  as  aforesaid,  to  said 
National  Bank  df  Holton  for  the  face  there- 
of with  accrued  Interest  thereon,  and  in  each 
instance  the  amount  so  paid  by  said  bank 
therefor  was  placed  to  the  credit  of  said 
account  of  Albert  Sarbach,  Grand  Treasurer, 
in  said  banlc" 

The.  trial  court  made  the  following  con- 
tusions of  lav: 

"(1)  The  use  which  Albert  Sarbach  made 
of  the  funds  off  the  Grand  Lodge  in  loaning 
the  same  to  third  parties  was  wrongful  and 
an  unlawful  misappropriation  thereof. 

"(2)  The  several  overdrafts  allowed  by  the 
National  Bank  in  order  to  make  up  the 
amounts  of  the  several  certified  checks  and 
certificates  of  deppsit  which  were  given  Sar- 
bach for  his  annual  accountings  and  the 
overdrafts  of  January  4,  .1907,  and  January 
2,  1908,  were  i)ersonal  loans  to  the  amount 
of  such  overdrafts  for  the  payment  of  which 
the  bank  bad  no  legal  right  to  appropriate 
the  funds  of  the  Grand  Lodge. 

"(3)  When  Sarbach's  check  for  $13,288.74, 
certified  in  February,  1906,  and  the  certif- 
icate of  deposit,  issued  in  February,  1907, 
were  returned  by  him  and  the  amounts  cred- 
ited to  his  account  as  Grand  Treasurer,  it 
was  the  same  as  the  deposit  of  such  amounts 
in  bank  bills,  as  funds  of  the  Grand  Lodge, 
and  could  not  legally  be  applied  to  tBe  pay- 
ment of  the  overdraft  loans  made  to  Sar- 
bach. 

"(4)  The  bank  is  presumed  to  know,  in  the 
absence  of  a  showing  of  special  authority, 
that  Sarbach,  as  Grand  Treasurer,  Iiad  no 
authority  to  make  loans  on  account  of  the 
Grand  Lodge,  or  to  pay  loans,  which  were 
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pprsonal  to  himself,  ont  of  Grand  Lodge 
moneys. 

"(5)  The  National  Bank  of  Helton,  by  rea- 
son of  the  payment,  out  of  lodge  funds,  of 
the  several  overdrafts,  of  February  16,  1907, 
and  January  2,  1008,  amounting  to  |5,399.85, 
became  liable  for  the  repayment  thereof, 
With  interest,  to  said  Grand  Lodge. 

"(6)  The  Llnseott  State  Bank,  defendant 
herein,  is  the  legal  successor  of  the  National 
Banlc  of  Holton  and  is  answerable  In  this 
case  for  such  liabilities  of  the  National 
Bank. 

"(7)  The  plaintiff  should  have  Judgment 
for  said  sum  of  $5,S99.S5  with  Interest  on 
$4,465.76  from  February  23,  1907,  and  on 
$834.09  ($934.09)  from  January  9,  1908,  to 
which  conclusions  of  law  and  each  thereof 
separately  the  defendant  at  the  time  ex- 
cepted." 

Thereupon  the  court  rendered  judgment 
against  the  defendants  for  $6,760.82,  with 
Interest  at  6  per  cent,  per  annum,  and  costs 
of  suit  The  Grand  Lodge  having  been  re- 
imbursed In  full  by  a  surety  company,  the 
suit  Is  now  being  pro.secuted  in  the  name  of 
the  officers  of  the  Grand  Lodge  for  the  bene- 
fit of  the  surety  company. 

Crane  &  Woodburn  Broa,  I.  T.  Price,  and 
Chas.  Haj'den,  all  of  Holton,  for  appellant. 
Garver  .&  Garver,  of  Topeka,  ajid  M.  A.  Ben- 
der, of  Holton,  for  appellees. 

PORTER,  J.  (after  stating  the  facts  as 
above).  [3]  The  appellant  makes  the  claim 
that  the  suit  Is  for  the  conversion  of  per- 
sonal property  and  was  barred  by  the  two- 
year  statute  of  limitations;  and  further  that. 
If  it  be  held  to  be  an  action  for  relief  on 
the  ground  of  fraud,  It  is  not  assignable,  and 
therefore  cannot  be  maintained  by  the  sure- 
ty company.  But  this  is  not  an  action  in 
trover  to  recover  the  identical  moneys  con- 
verted by  appellant  to  its  own  use.  On  the 
contrary,  it  is  a  suit  upon  an  Implied  con- 
tract waiving  the  tort.  When  property  of 
another  has  been  converted,  there  Is  always 
an  Implication  of  an  indebtedness,  and  the 
Injured  party  may  waive  the  tort  and  sue 
for  the  value  of  the  property.  Douglas  v. 
Loftus,  Adm'x,  85  Kan.  720,  725,  119  Pac. 
74.  The  petition  states  the  facts  which.  It 
la  claimed,  show  the  appellant's  liability, 
and  it  Is  well  settled  that,  if  any  doubt  ex- 
ists as  to  the  nature  of  the  action,  the  courta 
Incline  toward  holding  it  an  action  in  con- 
tract (Delaney  v.  Implement  Co.,  79  Kan, 
126,  129,  98  Pac.  781,  and  cases  cited),  and 
win  sometimes  do  this  for  the  declared  pur- 
pose of  avoiding  the  statute  of  limitations. 
St.  Louis,  I.  M.  &  S.  R.  Co.  v.  Sweet,  63  Ark. 
563,  40  S.  W.  463,  cited  in  the  opinion  in 
Douglas  v.  Loftus,  Adm'x,  85  Kan.  727,  119 
Pac.  74;  McCombs  v.  Guild,  Church  &  Co., 
9  Lea  CTenn.)  81;  John  H.  Alsbrook  v.  M. 
Hathaway,  Ex'r,  3  Sneed  (Temi.)  454.     In 


the  last  case  It  was  held  thttt  debt  would  lie 
for  the  value  of  the  chattels  converted,  "let 
the  consequences  as  to  the  statute  of  limi- 
tations be  what  they  may."  3  Sneed  (Temi.) 
457. 

[1]  Of  course,  the  participant  in  a  breach 
of  trust  cannot,  any  more  than  can  the  un- 
faithful trustee  himself,  Invoke  the  defense 
of  the  statute  of  limitations.  Duckett  ▼; 
Mechanics'  Bank,  86  Md.  400,  411,  38  Atl. 
983,  39  L.  R.  A.  84,  63  Am.  iSt.  Rep.  513,  522, 
and  cases  cited  in  note  on  page  523. 

The  case  of  Guernsey  v.  Davis,  67  Kan.  378t 
73  Pac.  101,  fully  answers  hoth  of  the  fore- 
going contentions  of  appellant.  It  was  there 
ruled  In  the  syllabus: 

"If  an  agent  of  a  loan  company  violate 
his  instructions  and  misappropriate  money 
sent  him  for  the  purpose  of  closUg  a  loan,' 
the  money  may  be  recovered  In  an  action 
as  for  money  had  and  received. 

"The  statute  of  limitations  does  not  be- 
gin to  run  against  such  an  action  until  the 
principal  has  knowledge  of  the  agent'sl 
wrong. 

"One  who  actively  participates  In  an 
agent's  breach  of  trust,  with  full  knowledge 
of  the  agent* 8  duty,  and  thereby  obtains  pos- 
session of  the  principal's  money,  which  he 
misappropriates.  Incurs  the  same  liability  to 
the  principal  as  does  the  agent"  (Syl.  pars. 
1,  2,  and  3.) 

[4]  It  was  said  in  the  opinion  that  "it  was 
not  necessary  that  the  action  be  regarded  as 
for  relief  on  the  ground  of  fraud,"  because 
the  petition  stated  facts  snfllclent  to  con- 
stitute an  action  for  money  had  and  receiv- 
ed. So  In  the  present  case  the  i>etltlon  con- 
tains a  statement  In  ordinary  and  concise 
language  which  would  entitle  the  appellee  to 
recover  for  money  had  and  received.  The 
statute  of  limitations  applicable  to  actions 
for  the  conversion  of  personal  property 
therefore  furnished  no  defense.  Until  Sar- 
bach's  death  the  officers  of  the  Grand  Lodge  ' 
had  no  knowledge  of  his  embezzlement  or  of 
the  fact  that  the  bank  had  wrongfully  ap- ' 
propriated  its  funds.  The  statute  of  limi- 
tations against  a  suit  such  as  this  is  would 
not  begin  to  run  until  the  principal  has 
knowledge  of  the  agent's  wrong.  Guernsey 
V.  Davis,  supra.  And  as  held  In  the  case 
last  cited.  It  is  not  necessary  to  regard  the 
suit  as  an  action  for  relief  on  the  ground  of 
fraud.  The  surety  company,  having  paid  the 
debt  owing  by  the  bank  to  the  Grand  Lodge, 
Is  in  equity  subrogated  to  all  the  rights  of 
the  original  plaintiff  regardless  of  any  for- 
mal assignment.  We  see  no  reason,  however, 
why  the  cause  of  action,  being  for  money 
had  and  received,  was  not  assignable.  Stew- 
art V.  Balderston.  10  Kan.  131. 

[21  Upon  the  facts  as  stated,  the  learned 
Judge  of  the  court  below  rightly  held  that 
the  bank  loaned  to  Sarbach  the  amount  of 
the  overdraft,  and  that  the  certificate  of  de- 
posit when  issued  by  the  bank  became  the 
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property  of  tbe  Grand, Lodge.  If  some  other 
person  had  been  elected  treasurer  and  the 
certlflcate  turned  over  to  him  by  Sarbaeh, 
there  could  be  no  doubt  as  to  tbe  bank's  lia- 
bility to  pay  to  Sarbach's  successor  or  to  the$ 
Grand  Lodge  the  full  amount  of  tbe  certifi- 
cate and  that  it  would  be  obliged  to  look  to 
Sarbaeh  Individually  for  payment  of  the 
overdraft  The  fact  that  Sarbaeh  was  cho- 
sen to  succeed  himself  did  not  alter  tbe  situ^ 
ation,  nor  did  his  re-election  change  the  own- 
ership of  tbe  certlflcate  or  affect  tbe  bank's 
indebtedness  to  tbe  Grand  Lodge.  When 
Sarbaeh  deposited  the  certlflcate  In  tbe  bank 
and  indorsed  it  as  Grand  Treasurer,  tbe  of- 
ficers of  tbe  bank  knew  that  the  funds  be- 
longed to  the  Grand  Lodge  and  that,  he  had 
no  personal  Interest  In  any  part  of  It. '  Wash- 
bon  V-  Hlxon,  124  Pac.  366.  A^  a  piatter  of 
fact  the  officers  had  full  knowledge  of. the 
situation  without  reference  to  the  character 
of  tbe  indorsement  upon  th6  certificate. 
With  knowledge  of  the  trust  charactel:  of 
tbe  deposit  the  bank  could  not  lawfully  De- 
ceive the  proceeds  of  the  certificate  or  iany 
part  thereof  and  apply  It  in  payment  of  tbe 
individual  debt  which  Sarbaeh  owed  to  it  for 
the  overdraft.  In  Washbcn  v.  Hlxon,  supra, 
Sarba(^  gave  Mrs.  Htzon  a  check  «n  the 
bank  signed  by  himself  as  Graad  Treasurer 
In  payment  of  an  Individual  nrite  he  was  ow- 
ing her.  It  was  held  that  the- Official  eignfi- 
tnre  of  the  check  was  notice  to  fter  of  the 
trust  character  of  the  funds  and  the  Grand 
Lodge  was  permitted  to  recover  from  her 
the  amount  of  the  check. '  See,  also,  Giiehi- 
sey  V.  Davis,-  supra;  Bank  v.  Myefs,  6^  Kan. 
ISB,  69  Pac.  164;  Loan  Oo.  v.  Essex,  66 
Kan.  100,  71  PaCi  268;  Rler  v.  Miller,  68 
Kan.  258,  75  Pad.  77,  63  L.  R.  A;  952;  Ger- 
ard et  al.  V.  McOnnlck,  130  k  Y.'261,  29 
X.  E.  115,  14  L.  R.  A.  234;  21  A.  &  E.  En- 
Cfcl.  of  L.  684.  .   .  i 

Upon  the  same  principle  it  Is -held  by  an 
unbroken  line  of  authorities  that  a  purchas- 
er from  a  trustee  with  notice  takes  the  prop- 
erty Impressed  with  the  trust,  and  Ws  posi- 
tion Is  no  better  than  that  of  hid'  Vendor. 
Pwrry  on  Trusts  (6th  Ed.)  $  828.  In  Union 
StockjardB  Bank  v.  Gillespie,  137  U.  S.  411, 
11  Sop.  Ct.  118,  34  L.  Ed.  724,  the  bank  re- 
ceived ea  deposit  from  a  foctor  funds  which 
It  must  have  known  were  tbe  proceeds  of 
imyperty  of  the  factor's  principal,  and  It  was 
lield  tJukt  tbe  bank  cannot  appropriate  the 
deposit  to  the  payment  of  a  general  balance 
due  the  bank  from  the  factor,  and  if  it  at- 
t«npts  to  do  so  the  principal  has  his  remedy 
ta  eqntty. 

It  cannot  be  doubted  that  the  credit  given 
to  Sarbaeh  as  treasurer  for  the  amount  of 
the  certificate  by  the  bank  which  Issued  It 
was  a  payment  of  the  certificate. 

"A  credit  given  for  tbe  amount  of  a  check 
by  the  bank  upon  which  it  is  drawn  Is  equiv- 
alent to,  and  will  be  treated  as,  a  payment 


of  tbe  ciietfk.  It  Is  t^e  same  as  If  tbe  money 
had  been  paid-  over  the  counter  on  the  check, 
and  then  tnimedlately  paid  back  again  to  the" 
account  or  for  the  use  for  which  the  credit 
is  given."  Morse  on  Banks  &  Banking  (4tb 
Ed.)  I  461;  BArtley  v;  State,  63  Neb.  310, 
338,  73  N.  W.  744 ;  Oddle  v.  Nat.  City  Bank 
of  New  tork,  43  N.  T.  736,  6  Am.  Rep.  160. 

A  case  cited  by  appellee  which  is  In  point 
Is  Town'  of  East  Hartford  v.  American  Na- 
tional Bank,  49  Conn.  539.  There  a  town' 
treasurer  made  notes  as  treasurer  without 
authority  of  the  to'wn,  which  were  discount- 
ed by  the  bank  and  the  proceeds  placed  to 
bis  credit  as  treasurer.  The  bank  after- 
wards received  his  checks  as  treasurer  In 
payment  of  the  notes.  He  became  a  default- 
er for  the  amount  drawn  by  him  to  pay  the 
note^'.  Althongb  In  that  case  the  bank  acted 
in  good  faith;  supposing  that  he  had  author- 
ity to  make  the  notes,  and  the  proceeds  were 
used  for  the  town's  benefit,  It  was  held  that 
tbe  bank  was  charged  as  a  matter  of  law 
with  notice  that  be  had.  no  power  to  execute 
the  notes  or  to  pay  them,  that  they  were  to' 
be  treated  as  his  individual  notes,  and  that 
the  bank  had  no  right  to  retain  the  money 
against  the  demand  of  the  to'wn. 

IVbatever  the.  arrangement  was  by  which 
the  bank  surrendered  to  Sarbaeh  the  noties 
left  with  it  as  collateral  security  for  the 
loan  of  the  overdraft,  It  cannot  be  said  that 
tbe  appellee  seeks  by  this  shit  to  rescind  an 
agreement' made  in  Its  behalf  by  its  agent 
and  at  the  same  time  retain  ^he  fruits  there- 
of. The  bank  loaned  the  overdraft,  not  for 
the  benefit  of  Sarbach's  principal,  but  for 
the  purpose  of  enabling  Sarbaeh  to  Conceal 
from  bis  principal '.the  defalcation.  It  said 
to  the  Grand  XiOdge,.  "'We  have  on  deposit  to' 
your  credit  the  full  amount. of  this  certifi- 
cate." The  Grand  Lodge,  believing  the  rep- 
resentation. Continued  the  nnfalthful  stew- 
ard In  office.'  The  bank's  participation  in  the 
fraud  did  not  stop  there ;  It  eiitered  Into  a 
secret  arrangement  with  tbe  defaults  by 
which  the  bank's  liability  for  the  shortage 
'Would  not  be  shown  npon  Its  books,  and  It' 
surrendered  the  collateral  which  It  held  as 
security  for  the  loan.  'When  it  attempted  to 
repay  to  itself  the  individual  debt  which 
Sarbaeh  owed,  out  of  the  funds  which  It  Is 
forever  estopped  to  deny  belonged  to  the 
Grand  Lodge,  it  became  liable  to  refund  tbe 
money  upon  the  same  principle  which  oblig- 
ed Mrs.  Hlxon  to  restore  to  the  Grand  Lodge 
the  proceeds  of  the  check  she  received  in 
payment  of  Sarbach's  individual  debt  Tbe 
bank  knew  that  the  money  It  received  was 
a  trust  fund  which  Sarbaeh  could  not  divert 
to  his  own  use. 

The  bank's  liability  In  the  transaction  re- 
specting the  overdraft  of  $934.09  is  governed 
by  the  same  principles  of  law.  If  there 
were  no  other  facts  in  evidence  save  that 
Sarbaeh  overdrew  bis  account  in  January, 
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1908,  and  afterwards  flcposlted  coUecUona 
which  balanced  the  overdraft  and  the  bank 
thereafter  cashed  other  checks  drawn  by  him 
which  left  his  account  again  overdrawn, 
there  would  be  left  the  single  question 
whether  the  Grand  Lodge  could  recover  from 
the  bank  the  amount  of  an  ordinary  over- 
draft by  an  agent  which  on  its  face  had  been 
paid  out  for  the  benefit  of  the  prlncipaL 
But  in  view  of  all  the  evidence  as  to  the 
course  of  dealing  between  the  bank  and  Sar- 
bach,  we  must  hold  that  the  bank  Is  liable 
for  the  overdraft  of  January,  1908,  which.  It 
aeems,  was  paid  with  the  bank's  knowledge 
out  of  moneys  received  directly  from  the 
Grand  Secretary. 

There  Is  nothing  substantial  In  the  claim 
that  the  Grand  Lodge  la  estopped.  No  es- 
toppel was  pleaded  In  the  answer.  It  Is  ar- 
gued, however,  that  tbe  Grand  Lodge  claims 
the  proceeds  of  th^  ban^i's  loan  to  Sarbach 
of  the  overdrafts  and  ought  not  to  be  per- 
mitted at  the  same  time  to  repudiate  that 
part  of  the  agreement  bet\yeen  Sarbach  and 
the  bank  by  which  the  collateral  notes  de- 
posited by  him  to  secure  the  overdraft  were 
returned  to  him  when  the  overdraft  was 
wiped  out  This,  argument  Is  based  upon  the 
assumption  that  the  Grand  Lodge  In  some 
way  received  the  benefit  of  the  collateral 
notes.  The  court.  In  flndhig  No.  14,  stages 
that  the  evidence  falls  to  show  what  dispo- 
sition was  made  of  the  notes  after  they  were 
returned  to  Sarbach.  There  is  a  further 
finding.  No.  15,  that  Sarbach  never  account- 
ed to  the  Grand  Lodge  for  interest  received 
on  any  such  lo^ns,  and  that  this  use  of  tbe 
funds  was  unauthorized  by  and  without  no- 
tice to  the  Grand  Lodge  or  its  officers,  and 
further  that  the  bank  from  time  to  time 
bovtfiit  several  notes  of  this  character  from 
Sarbach,  The  bank  must  have  known  that 
Sarbach  had  no  authority  to  loan  these  trust 
funds  to  any  person  or  for  any  purpose.  It 
participated  in  the  fraudulent  use  of  the 
moneys  for  its  'Own  profit,  and  we  are  at  a 
loss  to  discover  bow  the  bank  can  urge  that 
the  Grand  Lodge  must  return  notes  which 
tt  never  received,  and  which  were  given  for 
unauthorized  loans  from  its  funds  with  the 
full  knowledge  and  participation  of  the  bank. 
The  loan  of  the  overdrafts  was  not  made  for 
the  benefit  of  the  Grand  Lodge,  but  solely 
for  Sarbach's  benefit  The  Grand  Lodge,  as 
the  bank  well  knew,  was  not  In  need  of  any 
loans,  and  the  bank  also  knew  that  the  pur- 
pose of  the  loan  was  to  enable  Sarbach  to 
perpetrate  a  fraud  upon  the  Grand  Lodge. 
Where  a  bank  knowingly  participates  with  a 
depositor  in  a  misappropriation  of  trust 
funds  and  reaps  the  fruit  of  the  breach  of 
trust.  It  becomes  liable  to  the  beneficiary  for 
whatever  wrong  Is  done  him. 

The  Judgment  Is  affirmed.  All  the  Justic- 
es concurring,  except  JIASON,  J.,  not  sit- 
ting. 


(IT  Kan.  no 

HEMBBOW  T.  WINSOB  et  at 

(Supreme  Court  of  Kansas.    July  6,  1912.) 

(ByUahut  Iv  *^  Cotirt.) 

V«WT7B  (I  26*)— Pkocess  (I   19*)— EwirDENCB 

or    PABTrEO— OOOnVRDANTS. 

An  action  vaxj  be  rightly  brought  agamat 
Donreudent  defendants  in  a  county  where  they 
have  property;  and  in  such  an  action  where 
a  resident  of  the  state  has  been  liEhtly  joined 
as  a  defendant,  and  service  upon  the  nonresi-  - 
dent  defendants  has  been  obtained  by  publica- 
tion, or  where  they  have  entered  an  appear- 
ance In  the  action,  a  summons  may  lawfully 
issue  to  another  county  for  the  resident  de- 
fendant 

[Ed.  Note.— For  other  cases,  see  Venue, 
Cent.  Dig.  {{  39,  40;  Dec.  Dig.  j  26;*  Process, 
Cent  Dig.  i  15;    Dec  Dig.  |  19.*] 

Appeal  from  District  Court,  Su^^ler  Coun-. 
ty,  , 

Action  by  William  Hembrow  against  W. 
M.  Wiqsor  and  others.  Judgment  for  de- 
fendants, an4  .  plaintiff  appeals.  Reversed 
and  remanded. 

■V.  A.  Dinsmoor,  et  Caldwell,  tor  appelant. 
O.  H.  Clark,  of  Peabody,  for  appellees. 

POBTEB,  J.  Appellant  soed  to  recorec  a 
commission  for  .the  sale  of  a  tract  of  land  in  - 
Sumner  county  :0f  which  the  appellee  and 
four  other  defendants  were  Joint  owners. 
The  appeUee  W.  M.  Winsor  Is  a  resident  of 
Marion  county,.  E^a.  The  othor  defendants 
were  residents  of  Illinois  and  nonresidents  o< 
Kansas.  At  the  commencement  ot  tii«  actlms 
appellant  filed  his  affidavit  in  attachment, 
and  caused  a  writ  to  be  levied  upon  the  ua- 
dlvided  four-fifths  Interest  of  the  nenreat 
dents  In  the  land  and  obtained  servte»  upoa 
the  nonresident  defendants  by  publication. 
At  the  same  time  he  caused  a  summons,  to 
he  issued  for  W.  M.  Winsor,  tbe  appellee,  di- 
rected to  the  sheriff  of  Marion  countT;  which 
was  duly  served  and  returned.  The  aj^wl- . 
lee  entered  a  special  appearance,  and  moved 
to  quash  the  summons  on  the  ground  that 
the  court  lacked  Jurisdiction  because  the  ac- 
tion was  not  rightly  brought  in  Sumner  coun- 
ty. The  court  sustained  the  motion, to  iiuaBh.  - 
Thereafter,  and  at  Mm  same  term*  the  noo/* 
resident  defendants  entered  their  voluntary 
appearance  and  proceeded  to  defend  the  ao 
tiou.  The  appellant  then  caused,  an,  alias 
summons  for  W.  M.  Winsor  to  be  issued  di- 
rected, to  the  sheriff  of  Jlilarlon  county,  which 
was  duly  returned  showing  servioe.  .  A  mo- 
tion to  quash  the  alias  summons  was  sus- 
tained, which  is  the  ruling  appealed  from.  ;. 

Tbe  sole  question  is  whether  .  the  action . 
was  rightly  commenced  in  Sumner  .county. 
If  it  was,  the  court  erred  in  sustaining  the 
motion  to  quash.  The  Code  provision  Is: 
"Where  the  action  is  rightly  brought  in  any 
county,  according  to  the  provisions  of  article 
5,  a  summons  shall  be  issued  to  any  other 
county,  against  any  one  or  more  of  the  de- 
fendants, on   the  plaintiff's  prseclpe."    Civ. 
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Code,  I  61  (a«n.  St  1009,  i  0664).  Tbla  ase> 
41on  bu  been  ceoBtnied  and  beld  to  mean 
that,  wheito  one'  defendant  acknowledge 
MTTlce,  the  action  !•  rightly  brougkt  in  that 
county,  and  a  gammoBs  may  isaoe  to  another 
county  for  the  otiter  defendant  Hendrlx  v. 
Fuller.  7  Kan.  381.  And  in  BeynoJda  v.  Wil- 
Uamaon,  68  Kan.  289,  74  Pao.  1128,  it  was 
held  that  an  action  agalnat  a  nsnresident 
may  be  Itronght  in  any  county  where  he  has 
property,  and  a  gnmmona  may  iasUe  t*  an- 
.other  county.  In  diat  case  the.  siunmona 
waa  for  the  nonresident  defendant  who  at 
the  time  the  action  waa  commenced  was  per- 
aonally  present  in  the  other  county.  If  it 
could  rlghUy  iaane  to  another  oonnty  to  be 
■erred  upon  a  nonresident  It  cmild  issue  for 
the  purpose  of  being  serred  upon  a  resident 
of  the  state.  By  their  voluntary  appearance 
the  court  acquired  Jurisdiction  of  the  non- 
resident defendants,  and  from  that  momemt, 
at  least  the  cause  was  rightly  brought  in 
Sumner  county.  The  acceptance  oe  acknowl- 
edgment of  serrice  or  the  yoluntarr  appear- 
ance of  a  defendant  is  equivalent  to  service; 
ClT.  Code,  i  68  (Qen.  St  1909, 1 5661).  More- 
over, under  the  proTlslons  ot  section  63,  Civ- 
il Code  (G&L.  St  1909,  {  6646),  It  waa  rightly 
brought  as  tq  the  nonresident  defendants 
without  their  appearance,  for  the  reason 
that  they  had  property  in  Sumner  coimty. 
Where  the  action  is  rightly  brought  .In  one 
county  and  the  defendant  who  has  property 
there  or  may  be  summoned  there  has  been 
rightly'  Joined  as  d^endant — that  is,  where 
there  has  been  no  collusion  .or  abuse  of  pro- 
cess— a  sommoiis  may  issueifor  another  de- 
fendant to  any  county  where  he  resides  or 
may  be  summoned.  The  .action  must  be 
rightly  brought,  and  the  perso^is  sued  must 
be  rightly  Joined  as  defendants.  These  are 
essential  requirements.  Marshall  v.  Laud 
Co.,  75  Kan.  445,  447,  448,  89  Pac.  905,  and 
authorities  cited  In  opinion.  The  action  hav- 
ing been  rightly  brought .  in  Sumner  county, 
either  summons  was  good  apd  neither  should 
have  been  quashed. 

Reversed  and  remanded  for  further  pro- 
ceedings.   All  the  Justices  concurrl,ug. 


97  Kan.  732) 
STATE  ex  reL  FLEMING,  Co.  Atty.,  T. 
BOARD  OF  COM'RS  OF  COWXET 
COUNTY  et  al. 

(Sapremc  Court  of  Eanaaa.    July  6,  1912.) 

(8yttabu»  hy  the  Court.) 
1.  BaiDOES    (I    18*)— LlABILlTT    OF   COUHXT— 

PERKANEirr  Maintenanck. 

Section  661,  Geoeral  Statutes  of  1909,  does 
not  TC^niie  that  a  bridge,  for  the  constraction 
ot  whudi  a.,  county  has  appropriated  money, 
shall  be  forever  thereaft^  repaired  or  rebuilt 
and  maintained  at  the  place  where  it  was 
erected. 

[Bid.    Note.— For    other    cases,    see    Bridges, 
Cent  Dig.  I  0;   Dec.  D4g.  i  18.*] 


2.  BBTDflEs   (i   IB^y-tiROOTnrPB.Vfmoir—'Dfin 

0»  COCWTT. 

When  a  bridge,  for  the  eonitmctioQ  of 
which  the  county  appropriated  money,  has  been 
practically  destroyed,  the  board  of  county  com- 
missloncza,  after  full  investigation  as  to  tlM 
wanta  and  convenience  of  citizens  to  be  served, 
may.  in  the  exercise  of  their  discretion  for  the 
public  benefit,  build  a  bridge  on  another  site 
and  not  rebuild  the  destroyed  bridge. 

(Bd.  Note.— Fop  other  cases,  see  Bridges, 
Cent  Dig.  i  6;  Dec.  Dig,  1 1&*] 

Appeal  from  District  Court  Cowley 
County. 

Action  by  the  State,  on  the  relation  of  Ed. 
J.  Fleming,  County  Attorney,  against  the 
Board  of  County  CommlssionerB  of  Cowley 
County  and  others.  Judgment  for  defend- 
ants, and  pUtlBtUr  appeals.    Affirmed. 

John  S.  Dawson,  Atty.  Oen.,  and  Hackney 
&  Lafterty,  of  Winfleld,  for  appellant  O.  P. 
Fuller  and  Jackqon  &  Noble,  all  ot  Winfleld, 
for  appellees. 

SMITH,  J.  Many  years  after  the  settle- 
ment of  Cowley  county,  and  until  the  year 
1889,  It  appears  that  there  was  no  bridge 
across  the  Arkansas  river  in  Beaver  tovm- 
ship.  In  1889  a  contract  was  made  with  a 
Bridge  Company  to  erect  a  bridge  across  the 
river  in  section  21,  Beaver  township,  for  the 
sum  of  HSOO,  of  which  the  township  and 
dtlzena  in  the  locality  contributed  12,800, 
and  the  board  of  county  commissioners  $2,- 
000,  which  was  the  largest  sum  the  coimty 
was  then  anthorlzed  to  expend  upon  a  bridge. 
In  January,  1910,  the  bridge  proper  was  de- 
stroyed by  a  flood.  The  question  soon  arose 
before  thfe  board  of  county  commissioners 
whether  the  bridge  should  be  rebuilt  on  its 
formet  site,  or.  whether  a  bridge  sboold  be 
built  In  the  locality.  Petitions  for  the  re- 
building of  the  bridge  at  the  old  site  and  at 
different  locations  were  presented  to  the 
board,  and  the  board  made  Investigation  and 
decided  to  build  a  new  bridge  in  section  17 
of  the  same  township;  the  citizens  iu  the 
locality  contributing  the  building  of  the  ap- 
proaches thereto. 

A  petition  was  also  presented  to  the  board 
to  vacate  the' public  road  upon  which  was  lo- 
cated the  old  bridge.  This  action  to  enjoin 
the  board  from  erecting  a  bridge  at  the  new 
site  was  brought  in  the  district  court  of  the 
county  in  August  1910;  a  temporary  Injtmc- 
tion  was  granted,  and  on  the  hearing,  it  ap- 
pearing that  the  commlsiMoners  had  not  ad- 
vertised or  otherwise  proceeded  according  to 
law  in  contracting  for  the  bridge,  the  in- 
junction was  aUowed  by  reason  of  the  ir- 
regularities. Afterwards  the  commissioners 
took  the  necessary  legal  steps  toward  build- 
ing the  bridge  and  let  the  contract  therefor. 
Thereupon  the  appellants  filed  an  amended 
and  a  supplemental  petition  and  obtained  an- 
other restraining  order.  The  amended  peti- 
tion charged  bad  faith  on  the  part  of  the 
county  commissioners.    The  supplemental  pe* 
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Utlon  ajleged  that  a  road  petition  had  been 
filed  with  the  defendant  commissioners  to  ya- 
cate  the  public  highway,  of  which  the  old 
bridge  formed  a  part,  and  which  extended 
acme  distance  to  the  east  and  west  there- 
from; that  the  county  commissioners  had 
Inspired  the  proceeding  and  liad  appointed 
tliemselyes  viewers  to  view  the  same,  and,  if 
permitted  to  proceed,  would  vacate  the  road 
for  the  purpose  of  defeating  the  action.  A 
restraining  order  was  aslted  for  and  allowed 
by  the  district  court  to  prevent  the  vacation 
of  the  road  during  the  pendency  of  the  ac- 
tion. 

On  the  trial  in  the  district  court,  much  evi- 
dence was  taken  as  to  which  location  of  the 
bridge  would  be  of  greater  utility  and  con- 
venience to  the  public;  also  upon  the  ques- 
tion of  the  good  faith  of  the  county  commis- 
sioners in  locating  the  bridge  at  the  new 
site,  which  is  about  1%  or  2  miles  from  the 
old  bridge.  At  the  conclusion  of  the  trial, 
January  25.  1911,  the  court  B«t  aside  the 
temporary  orders  and  refused  the  injunction 
prayed  for,  and  rendered  judgment  against 
the  pla.intift  in  the  action  for  costs.  There- 
upon it  seems  that  the  contractors  proceeded 
with  and  completed  tlie  construction  of  the 
new  bridge.  An  appeal  from  the  Judgment 
w^as  taken  to  this  court  by  the  plaintiff.  On 
the  17th  of  March,  1911,  on  the  application 
of  the  appellant,  this  court  enjoined  the 
board  of  county  commissioners  from  vacating 
or  otherwise  interfering  with  the  portion  of 
the  public  highway  for  the  vacation  of  which 
a  petition  Imd  been  filed,  and  also  enjoined 
the  county  treasurer  and  the  board  of  coun- 
ty commissioners  from  drawing  any  order 
upon  the  bridge  fund  or  paying  out  the  same 
as  to  the  sum  of  $3,500,  which  sum  should 
be  retained  in  the  bridge  fund  with  which  to 
rebuild  the  old  bridge,  called  the  Jotmsoa 
County  Bridge,  in  the  event  such  order 
should  be  finally  made. 

The  question  of  fact  as  to  the  good  faith 
of  the  board  of  county  commissioners,  and  of 
the  utility  of  the  new  bridge,  indeed,  of  the 
greater  convenience  to  the  public  of  a  bridge 
at  the  new  site  than  the  one  at  the  old  site, 
was  determined  on  sofilcient  evidence  in  the 
district  court.  These  questions  are  involved 
in  the  judgment  of  the  court  and  were  neces- 
sarily determined  in  favor  of  the  defendants 
in  the  action.  Following  the  usual  rule,  we 
shall  not  reconsider  that  evidence,  but  shall 
regard  the  finding  of  the  court  thereon  as  de- 
terminative. The  good  faith  of  the  county 
commissioners  in  building  the  new  bridge 
has  been  determined  upon  conflicting  evi- 
dence by  the  judgment  of  the  court  which,  in 
effect,  also  approves  the  legality  of  the  pro- 
ceedings resulting  In  the  erection  of  the 
bridge. 

The  only  remaining  question  is  whether 
the  court  erred  in  refusing  to  order  the  com- 
missioners to  repair,  or  build  anew  the  old 
bridge.  As  to  ttie  mandatory  injunction 
pny«d  for  to  require  the  board  ol  bounty 


commissioners  to  rebuild  the  old  bridge,  the 
question  turns  upon  the  construction  of  seo* 
tion  651,  Gen.  Stats.  1909,  which  reads: 
"Whenever  it  is  necessary  to  repair  any  pub- 
lic bridge  in  the  county  (for  wtilcb  the 
county  has  appropriated  money  for  the  con- 
struction thereof),  the  county  commlssionecB 
shall  forthwith  require  the  township  trustee 
of  the  township  in  which  said  bridge  is 
erected,  to  proceed  and  examine  tke  bridge 
so  needing  repairs,  and  malce  an  accurate 
estimate  of  the  cost  of  rewiring  the  same, 
and  in  what  particular  it  needs  repairing, 
and  without  delay  malce  report  thereof;  and 
the  county  commissioners  siiall  thereupon 
make  an  appropriation  for  such  repairs,  and 
proceed  forthwith  to  cause  said  bridge  to  be 
repaired  in  the  way  they  may  order  and  di- 
rect" The  question  turns  largely  upon  the 
Interpretation  to  tie  given  the  first  clause  of 
this  section,  viz.,  "Whenever  it  is  necessary 
to  repair  any  public  bridge  in  the  county 
(for  wtilch  the  county  has  appropriated  mon- 
ey for  the  construction  thereof),  the  county 
commissioners  shall  forthwith  require,  etc." 
Who  is  to  determine  when  it  is  necessary  to 
repair  a  bridge? 

Section  9683,  Gen.  Stats.  1909,  provided: 
"The  said  board  (the  board  of  highway  com- 
missioners, consisting  of  township  trustee, 
clerk,  and  treasurer  of  each  township)  shall 
have  charge  of  the  roads  and  bridges  of 
their  respective  townships,  and  it  stiall  be 
their  duty  to  keep  the  same  in  repair,  and  to 
improve  them  so  far  as  practicable." 

The  burden  of  maintaining  repairs  to  a 
bridge  seems  to  shift  from  the  township 
board  to  the  board  of  county  commissioners 
for  the  repair  of  such  bridges,  for  the  con- 
struction of  which  the  county  lias  appropri- 
ated money.  In  case  a  board  of  county  com- 
missioners shall  neglect  or  refuse  to  repair 
a  bridge,  there  being  sufficient  money  in  the 
bridge  fund  of  the  county  treasury  to  meet 
the  expense,  a  court  of  competent  Jurisdic- 
tion may  by  mandamus  compel  the  board  to 
make  tlie  repairs.  State  ex  rel.  v.  Ckimmis- 
sioners  of  Cloud  County,  39  Kan.  700,  18  Pac. 
952.  In  that  case  and  in  other  cases  dted  it 
is  apparent  that  there  was  in  fact  a  bridge 
existing  but  which  needed  repairs  to  con- 
serve its  utility  and  safeguard  the  public  In 
tlie  use  thereof. 

The  board  of  county  commissioners  Is  the 
general  financial  and  business  agent  of  its 
connty  and  is  necessarily  vested  with  a  large 
measure  of  discretion  in  promoting  the  pub- 
lic good,  and,  in  case  It  is  the  duty  of  the 
connty  to  maintain  a  bridge  to  accommodate 
the  traveling  public,  the  question  must  some- 
times arise  whether  an  old  bridge  la  worth 
repairing,  or  whether  it  would  not  be  more 
advantageous  to  the  public  to  build  a  new 
bridge. 

[2]  And  again,  if  a  new  bridge  Is  deemed 
more  advantageous,  the  board  may  have  to 
consider  whether  or  not  changing  condition* 
and  dmnge  in  lines  of  travel  or  observed 
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dlfflcaltles  in  maintaining  a  bridge  at  the 
old  site  may  not  bave  made  It  more  advan- 
tageous to  place  tbe  new  bridge  in  a  location 
■omewbat  different  from  the  old  one.  In 
snch  cases,  of  course,  tbe  board  consults  tbe 
wishes  of  the  public  to  be  served,  but  their 
determination  of  tlie  questions  involves  tbe 
exercise  of  Judgment  and  discretion  on  the 
part  of  tbe  board  also.  Where  such  Judg- 
ment and  discretion  are  exercised  In  good 
faith,  the  courts  will  be  reluctant  to  inter- 
fere. 

[1]  It  is  not  a  reasonable  construction  of 
section  651,  supra,  that,  when  a  bridge  for 
the  construction  of  which  a  county  has  ap- 
propriated money  Is  once  erected  across  a 
stream  in  the  county,  tbe  commlsslonars  of 
the  county  are  forever '  thereafter  in  duty 
bound  to  maintain  it  there.  Nor  is  it  a  rea- 
sonable construction  of  tbe  section  that  a 
board  of  county  commissioners  is  compelled 
thereby  to  time  and  again  repair  an  old 
bridge  when  good  Judgment  would  dictate 
tlutt  it  be  torn  down  and  a  new  one  built. 
A  board  of  county  iwmmlssioners  has  disere- 
tioB  for  the  purpose  of  meeting  the  conven- 
ience of  tbe  public,  whom  they  serve,  to  re- 
uiove  a  bridge  from  one  place  to  another,  if 
there  be  no  stronger  reason  for  keeping  It  in 
its  place  than  that  it  was  buUt  there. 

The  case  of  Greeley  Township  v.  Board  of 
County  Commissioners.  26  Kan.  610,  illus- 
trates one  of  the  limitations  upon  th9  power 
of  commisslooers  to  remove  a  bridge.  <te 
the  charge  of  bad  faith  made  in  the  petition, 
the  district  Judge  restrained  ttie  commission- 
ers from  vacating  the  public  road  which 
crosses  the  river  at  the  location  of  the  old 
bridge.  On  trial,  of  the  case  this  order  wa« 
revoked.  No  obstacle  remains  to  the  vaca- 
tion of  the  road  In  question  or  any  portion 
thereof  in  the  manner  provided  by  the  stat- 
ute (section  7274,  Stat.  1000).  So  long,  how- 
ever, as  such  road  remains  open  as  public 
highway,  tbe  proper  public  officers  should 
put  it  in  a  reasonable  and  suitable  condition 
for  travel.  Tbe  restraining  order  issued  by 
this  court  has  spent  Its. force,  and,  the  only 
assignment  of  error  being  in  effect  that  tbe 
appellant  was  entitled  to  Judgment  on  the 
undisputed  facts  of  tbe  case,  we  have  herein 
considered  the  law  applicable  to  such  facts. 
We  find  no  error  in  the  Judgment  of  the 
court 

Tbe  Judgment  is  affirmed.  All  the  Justices 
concurring. 

(S7  i:an.  681) 
HOLMES  et  al.  t.  CAMPBFTTX  OOIiI<BGB 

et  ai. 
(Supreme  Court  of  Kansas.    July  6,  1912.) 

(8yttahu$  ly  th»  Court.) 

X.  Wiixs  (i  221*)— Bkfobmation— Intent  ov 
Testator. 

The  court  has  no  power  to  reform  a  wDl, 
■*  as  to  cotiform  to  the  Intentions  of  the  tes- 


tator, shown  by  external  aviaenee  to  be  differ* 
ent  from  those  expressed  In  the  InstrumenL 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent 
Dig.  I  646;    Dec.  Dig.  |  224. 'J 

2.  Wills  (I  60*)- Tbstamektabt  Capaoitt— 

Test. 

The  fact  that  a  testator  is  grossly  mis- 
taken as  to  the  extent  of  his  estate  does  not 
establish  a  want  of  testamentary  capacity ;  the 
true  test  in  this  regard  being  whether  he  is 
capable  of  comprehending  the  quantity  of  his 
property  and  Its  Value. 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent 
Dig.  {{  06-100;   Dec  Dig.  {  60.*] 

S.  WiLLB  (I  81*)— Invalid  Pbovisions— Ef- 
fect. 

If  a  portion  of  a  will  may  ever  be  set 
aside  for  want  of  testamentary  capacity,  while 
the  rest  is  upheld,  it  can  only  be  where  the 
testator,  being  able  to  transact  business  gen- 
erally, and  capable-  of  disposing  of  his  property 
in  other  respects,  is  unable,  by  reason  of  some 
specific  delusion  or  mental  defect,  to  comprehend 
the  effect  of  the  provision  in  question. 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent 
Dig.  If  201.  202;   Dec.  Dig.  {  81,*] 

4.  Wills  (|  50*>-:Te8tamentabt  Capacitt. 

Evidence  that  a  testator,  who  was  other- 
wise competent,  made  a  college,  in  which  he 
had  previously  shown  no  interest,  his  residuary 
legatee,  under  the  belief  that  his  estate  was 
practically  exhausted  by  specific  beqnests,  when 
in  fact  the  residue  amounted  to  more  than  two- 
thirds  of  the  whole,  is  not  sufficient  to  warrant 
a  finding  of  a  want  of  capacity  to  make  such 
provision. 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent 
Dig.  SS  06-100;   Dec.  Dig.  {  60.*] 

Appeal  from  District  Conrt.  Cowley 
County. 

Action  by  Belle  C.  Holmes  and  others 
against  Campbell  College  and  others.  Judg- 
ment for  plaintiffs,  and  defendant  named  ap- 
peals.   Reversed  and  remanded. 

Crane  8c  Woodbum  Bros.,  of  Hoiton,  and 
F.  C.  Johnson,  of  Wlnfield,  for  appelhint 
Jackson  A  Nobla,  of  Winfield,  for  appellees. 

MASON,  J.  Nancy  V.  Shaw  executed  a 
will  July  24,  1000,  making  specific  bequests, 
amounting  to  $7,716,  to  some  40  different 
beneficiaries,  in  sums  ranging  from  $6  to 
$1,500,  and  naming  Campbtil  College  as  re- 
siduary legatee.  She  died  October  7,  1900, 
at  the  age  of  68  years.  Her  estate  was 
worth  $26,000,  consisting  mainly  of  two 
farms  in  Cowley  county,  where  she  lived, 
together  containing  480  acres.  The  will  hav- 
ing been  admitted  to  probate,  some  of  the 
heirs  brought  an  action  to  set  it  aside  be- 
cause of  nndne  influence  and  want  of  testa- 
mentary capacity.  A  demurrer  to  the  evi- 
dence was  sustained,  so  far  as  related  to 
the  former  ground ;  but  upon  the  latter  the 
court  set  aside  the  residuary  clause^  sustain- 
ing the  will  in  ail  other  respects.  Tbe  col*' 
lege  appieals. 

Among;  other  matters,  the  conrt  found  that 
in  1908,  during  the  trial  of  a  case  before  a 
Justice  of  the  peace,  to  which  she  was  a  par* 
ty,   the  testator   was   nMrvous   and  excited. 
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without  'apparent  reftson,'  and  fainted  .aiid 
broke  down  while  testifying  as  a  witness, 
canslng  some  of  those  present  to  regard 
her  actions  as  strange  or  queer;  that  she 
was  forgetful,  and  her  talk  was  disconnect- 
ed; that  she  complained  that  her  sisters  did 
not  visit  her  when  she.  was  sick,  although. 
In  fact,  they  visited  her  frequently;  that 
she  believed,  without  any  proof,  that  her  rel- 
atives wanted  her  property,  and  would  try 
to  defeat  any  disposition  of  It  that  was  not 
satisfactory  to  them;  that  this  belief  was 
without  foundation  in  fact,  but  the  evidence 
did  not  show  that  she  had  no  Information 
on  which  It  might  be  based,  or  that  she  per- 
sisted In  It  against  evidence  and  probabili- 
ty, and  after  argument  to  the  contrary.  The 
findings  upon  which  the  Judgment  mainly 
rests  were  as  follows: 

"Mrs.  Shaw  never  Intended  to  give  to  this 
college  a  sum  very  much  In  excess  of  $500. 
She  did  not  kno'w  she  was  giving  the  col- 
lege nearly  three-fourths  of  her  estate  when 
she  signed  the  will.  *  *  *  Mrs.  Shaw 
did  not  fully  compr^ead  the  nature  and 
effect  of  the  disposition  of  her  estate  she 
was  making  when  she  signed  this  will.  She 
Intended  that  her  estate,  after  the  pay- 
ment of  the  specific  bequests  to  those  who 
lived  in  her  family,  and  those  for  charity 
and  church  purposes  and  the  bequest  to  the 
college,  should  be  divided  among  her  rela- 
tives and  the  relatives  of  her  husband,  nam- 
ed in  the  win.  She  made  the  will  under  the 
belief  that  the  specific  bequests '  would  dis- 
pose of  practically  all  of  her  estate. 

"Mrs.  Shaw's  mind,  at  the  time  this  will 
was  signed,  was  impaired  by  old  age,  by 
worry  over  her  property  and  'the  fancied  con- 
duct of  some  of  her .  relatives,  and  by  dis- 
ease, so  that,  while  ab«  was  able  to  trans- 
act the  business  of  xentins.  her  land  and 
looking  after  collecting  the  rents,  and  hav- 
ing her  pension  looked  after  and  her  will 
made,  she  was  not  able  to  fully  comprehend 
the  nature  and  effect  of  the  dispoattion  of 
hep  property  made  by  this  will,  and  that 
the  college  would  receive  nearly  three-fourths 
of  her  estate. 

"The  evidence  does  not  show  that  Mrs. 
Shaw  was  of  (msound  mind,  in  the  sense 
that  she  did  not  know  what  she  was  doing 
wliea  she  signed  the  will,  or  was  unable  to 
attend  to  her  ordinary  business.  She  knew 
to  whom  she  wanted  the  property  to  go,  and 
that  the  will  gave  It  to  the  persons  and  in- 
stitutions to  whom  she  wanted  to  leiave  it, 
so  far  as  the  specific  bequests  are  concerned." 

[3]  The  last  finding  quoted  must  be  re- 
garded as  definitely  establishing  the  fact 
that,  so  far  as  general  capacity  was  con- 
cerned, the  testator  was  competent  to  make 
a  will.  It  necessarily  disposes  of  the  evi- 
dence of  her  eccentric  conduct  by  determin- 
ing that  she  liad  the  capacity  to  attend  to 
ordinary  business,  and  intelligently  to  plan  a 
distribution  of  her  property  among  a  large 


number  of  persons,  with  ai^proprlate  special 
provisions  as  to  each.  Whether  a  part  of  a 
will. can  ever  be  set  aside  for  want  of  tes- 
tamentary capacity,  while  the  test  of  it  i» 
upheld,  appears  to  be  a  novel  question.  A 
portion  of  a  will  may  be  refused  probate^ 
because  of  undue  Influence,  while  the  re- 
mainder is  admitted.  In  re  Welsh,  1  Redf. 
Sur.  (N.  T.)  238;  note,  81  Am.  St.  Rep.  601. 
An  insane  delusion  of  a  testator  will  not 
Invalidate  his  will,  unless-  It  affects  the  dis- 
position of  his  property  (note,  37  L.  R.  A. 
265,  first  column;  20  Am.  Dig.  Dec.  Ed.  p. 
901,  S  38—2);  and,  possiWy,  the  provislona 
resulting  from  it  might  tie '  eliminated  and 
the  remainder  enforced,  although  authority 
on  the  subject  seems  to  be  lacking.  Per- 
haps, if  a  finding  had  been  made,  upon  suffi- 
cient evidence,  that  Mrs.  Bhaw  was  under 
an  insane  delusion  r^arding  Campbell  Ool<- 
lege,  which  caused  her  to  name  it  as  her  re- 
siduary legatee,  the  Judgment  rendered  might 
be  upheld.  But  there  was  neither  finding 
nor  evidence  to  that  effect 

[1]  We  think  that,  fairly  interpreted,  the 
findings  may  be  thus  summarized:  Mrs.' 
Shaw  had  capacity  to  make  her  will.  She 
believed  the  specific  bequests  practically  ex- 
hausted her  property ; '  and  It  was  only  be- 
cause of  such  belief  that  she  allowed  the 
provision  to  stand,  giving  the  residue  to  the- 
college.  If  she  had  known  Its  real  value,, 
she  would  have  left  it  tO'  Iter  heirs.  The  pro- 
vision cannot  be  stricken  'f  rffin  the  will,  how- 
ever, merely  hecanse  it  was  the  result  of  a 
mistake  of  ffeet  on  her  parti  This  wouTd 
be  in-  effect  to  reform  the  will,  and  the  court 
possesses  no  such  power.  "Neither  the  will, 
nor  any  part  of  It,  is  affected  by  any  mlstakfr^ 
of  law  ot  fact  which  fnauced  the  testator 
to  make  it ;  and  the  court'  cannot  amend  or 
modify  ft,  so  ais  to  conform  to  what  they 
Imagine'  the  testator  would  have  done  but 
for  such  mistake.  For  example,  the  will 
cflnnot  be  denied  probate,'  nor  any  of  its 
provisions  limited  dr  enlarged  in  effect,  be- 
cause the  testator  did  not  understand  their 
legal  effect,  nor  truly  appreciate  the  propor- 
tions In  -which  his  property  would  be  thereby 
distributed ;  nor  because  he'  W6nld  or  might 
have  made  a  different  will."  Rood. on  Wills, 
i  165.  See,  also,  2  Pomeroy's  Equity  Juris- 
prudence (3d  Ed.)  8  871;  note,  65  Am.  St. 
Rep.  521 ;  note,  6  L.  R.  A.  (>f.  S.)  944;  note, 
16  Ann.  Cas. '141. 

[2]  A  knowledge  by  the  testatoi^  of  the 
extent  of  his  estate  Is  sometimes  spoken  of 
as  necessary  to  give  validity  to  his  will  (20' 
Am.  Dig.  Dec.  Ed.  p.  906,  i  60) ;  but  the  tnie 
test  is  whether  he  is  capable  of  understand- 
ing it.  "Actual  comprehension  at  the  nature 
and  extent  of  one's  property  is  not  an  es- 
sential element  of  testamentary  capacity.. 
The  capacity  to  know  is  what  the  law  re-' 
gards."  28  A.  &  E.  Encycl.  of  li.  73,  74; 
Roller  et  al.  v.  Kllng  et  al.,  160  Ind.  ISA, 
164,  49  N.  E.  948 ;  Relchmbach  v.  Raddachv 
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127  Pa.  664,  590,  18  AU.  432.  It  is  trm  that 
here  the  trial  court  found  in  terms  tbat  Mrs. 
Sbaw  "was  not  able  to  folly  comprehend  the 
nature  and  effect  of  the  disposition  of  the 
property  made  by  this  will,  and  that  the  col- 
lege would  receive  nearly  three-fourths  of 
lier  estate."  If  this  is  to  be  Interpreted  li^ 
erally,  rather  than  as  a  statemait  that  she 
did  not  in  fact  know  the  extent  to  which  the 
-college  would  profit  by  the  will,  we  feel  con- 
strained to  hold  that  it  nmst  be  disregard- 
ed for  want  of  evidence  to  support  it  The 
testimony  regarding  her  eccentric  conduct 
does  not  answer  the  purpose;  for  it  is  dis- 
posed of  by  the  finding  that  she  bad  capacity 
to  manage  her  business,  and  to  execute  every 
part  of  the  will,  excepting  the  residuary 
dause.  There  Is  nothing  in  tlie  record  to 
Indicate  that  She  was  incapable  of  eompre- 
hcmding-  tile  value  of  her  lands,  or  was  un- 
der any  insane  delusion  on  that  subject,  or 
on  any  other.  The  court  found,  in  ettect, 
that  her  belief  that  Iier  rdatlons  contem- 
plated contesting  her  will,  although  without 
foundation  in  fact,  was  based  upon  informa- 
tion die  had  received,  and  was  not  main- 
tained against  evidence  and  probability,  and 
after  argument  to  the  contrary.  It  there- 
fore did  not  amount  to  a  delusion.  28  A. 
*  B.  Bncycl.  of  li.  80;  note,  37  L.  R.  A.  261. 
[4]  An  earlier  will  was  executed  April  17, 
1909.  It  was  prepared  by  a  lawyer  from  a 
memorandum,  iadndlng  a  specific  bequest  of 
11,000  to  the  local  United  Brethren  Church 
and  one  of  fSOO  to  Campbell  College,  which 
was  omitted  ftom  the  first,  but  was  insert- 
ed in  the  second,  wiU.  In  sending  to  her  the 
form  for  this  first  vrtii,  ttie  lawyer  wrote: 
"l  noted  ttiat  you  had  no  prevision  for  any 
balance  tliat  remained  after  paying  off  all 
tlie  gifts.  But  I  remembered  tbat  you  said 
that  whatever  balance  ronained  you  wanted 
to  go  to  the  n.  B.  Church,  so  I  stated  it,  as 
you  will  see  in  section  19."  In  a  letter  di- 
recting the  preparation  of  a  new  draught 
msWng  varlons  changes.  She  wrote:  "If 
there  is  any  money  left  wF  my  estate  it  may 
go  to  Campbell  College  in  place  of  the  Unit- 
ed B.  Church."  One  witness  testified  that 
she  had  heard  Mrs.  Shaw,-  after  referring  to 
what  she  intended  giving  her  heirs  and  the 
heirs  of  her  deceased  husband,  say  that  she 
was  going  to  give  the  remainder  of  her  prop- 
erty to  the  Aurch.  A  witness,  who  testified 
that,  from  a  writing  made  by  Mrs.  Shaw,  he 
prepared  the  memorandum  from  which  the 
first  will  was  drawn,  said  that  after  the 
copy  was  made  ahe  spolte  of  giving  some- 
thing to  some  college — he  didn't  remember 
what  one.  The  draughtsman  of  the  will  tes- 
tified that  Mrs.  Shaw  and.  her  husband  had 
talked  with  him  about  the  .prqMiration  of  a 
Joint  will,  and  ta  the  course  of  the  conver- 
satloii  said  that  they  intended  to  leave  most 
«f  their  property  "to  church  or  educational 
^nrpoees,  for  what  they  would  consider  bene- 


fltliig  young  people." '  The  court  ftoand  tbat 
she  had  not  taken  any  iiarticular  Interest  in 
Aurch  work — not  more  than  the  ordinary 
member  of  a  country  church;  that  she  bad 
only  a  limited  education,  and  never  mani- 
fested any  particular  interest  in  education; 
that  there  was  no  evidence  that  she  had 
ever  talked  with  any  one  about  colleges  or 
college  work  or  school  work;  that  she 
told  two  neighbors  tbat  she  was  going  to 
leave  $S00  to  the  cbnrch;  tbat  she  never 
talked  with  any  one  about  leaving  any  of 
her  property  to  Campbell  College,  or  had  in 
mind  leaving  anything  to  It  until  writing  the 
letter  already  referred  to;  that  there  was 
no  evidence  that  prior  thereto  she  knew  of 
the  college,  or  took  any  interest  in  it,  or  had 
heard  of  it,  except  that  there  had  been  a 
picture  of  It  hanging  in  the  church,  which 
she  might  have  seen.  Upon  a  motion  for  a 
new  trial,  an  affidavit  of  the  draughtsman 
of  tile  will  was  presented,  to  the  effect  that 
In  a  number  of  conversatiens  Mrs.  Shaw  had 
discussed  the  value  4>f  the  estate,  and  in 
June,  1909,  had  told  him  that  if  she  died  as 
soon  as  she  exiiected  the  residue  to  be  will- 
ed tt>  Campbell  College  would 'exceed  916,- 
000.  Upon  this  record  the  decision  of  tiBe 
trial  court  that  Mrs.  Shaw  did  not  know  the 
value  of  her  property  is  not  subject  to  re- 
view; but,  as  already  stated,  it  does  not 
warrant  the  setting  aside  of  any  part  of  the 
will.  The  findings  as  to  her  intentions  would 
also  be  unassailable,  if  that  matter  were  to 
be  arrived  at  otherwise  than  by  the  inter- 
pretation of  the  instrument  itself.  But  we 
find  nothing  to  support  the  view  that,  being 
of  sound  mind  in  other  respects,  she  was 
Incapable  of  comprehending  the  value  of  her 
estate  and  the  effect  of  the  legacy  to  the  col- 
lege. 

A  finding  was  made  that  the  evidence  did 
not  show  that  Mrs.  Shaw  read  the  will,  or 
that  it  was  read  to  her,  before  its  execution. 
This  cannot  affect  the  matter,  in  view  of 
the  fact  tbat  the  will  was  upheld,  except  as 
to  the  residuary  clause;  and  that  was  in 
accordance  with  her  direction. 

The  Judgment  is  reversed  and  the  cause 
remanded,  with  directions  to  render  Judg- 
ment for  the  d^endants.  All  the  Justices 
concurring. 


(87  Kan.  6eS) 

KE3A  T.  KANSAS  CITY  LONO  DISTANCB 
TBLEPHONB  CO. 

(Supreme  Court  of  Kansas.    July  6,  1912.) 

(Bfllaiu*  Iv  the  Court.) 

1.   MawDAITOS    (i     141*)  — COXIBTS  — DlSTBIOT 
COUBTS — JUBISDICTIOII. 

Section  6310,  General  Statuteg  1909  (Code 
Civ.  Proc.  {  7^4),  confers  upon  a  dUtrict  court 
at  chaml>era,  and  upon  the  judge  thereof  at 
chambers,  as  plenary  powers  to  issue  either  an 
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Utennttirr  or  a  peremptcnr  writ  of  mandamus 
••  is  thereby  conferred  upon  the  district  court. 
[Ed.  Note. — For  otiier  cases,  see  Mandamus, 
Cent.  Dig.  f|  27ft-278;   Dec.  Dig.  I  141.»] 

2.  MARDAircB    (I   133*)— Telephone   Compa- 
nies—Bnfobceuxnt  OF  Operation. 

A  teleptione  company  operating  under  tlie 
antbority  of  the  state  and  under  a  franchise 
granted  by  a  city  of  the  state  is  a  public  serv- 
ice corporation.  Its  duty  to  the  public  results 
from  a  trust  and  station,  and  the  performance 
thereof  may  be  compelled  by  a  writ  of  manda- 
mus issued  1>y  a  judge  of  the  district  court  at 
ebambers. 

[Ed.  Note.— For  other  cases,  see  Mandamus, 
CenL  Dig.  |  268;   Dec.  Dig.  |  133.*) 

Appeal  from  District  Court,  Montgomerr 
County. 

Action  bj  Cbarlea  Rea  against  the  Kansas 
City  Long  Distance  Telephone  Company. 
Judgment  for  plaintiff,  and  defendant  ap- 
peals.   Affirmed. 

Edward  H.  Chandler,  of  Independence,  for 
appellant  Banks  &  Bertaisliaw,  of  Inde- 
pendence, for  appelleeu 


SMITH,  J.  This  was  an  action  for  per- 
emptory mandamus  bronght  by  the  appellee 
against  the  appellant  and  another  defendant 
to  compel  the  appellant  and  Its  codefendant 
to  furnish  to  appellee  a  telephone  and  tele- 
phone serrlce  In  his  dwelling  house  In  the 
city  of  Independence,  Kan.,  and  to  furnish 
appellee  with  the  same  telephone  service  and 
upon  the  same  terms  as  it  was  giving  such 
service  to  the  general  public  in  the  city,  and 
also  for  the  recovery  of  damages.  The  pe- 
tition was  verified  by  the  plaintiff,  but  no 
aummons  was  Issued  in  the  action.  A  notice, 
with  a  copy  of  the  motion  for  the  writ,  and 
a  copy  of  the  affidavit  and  petition,  was 
served  upon  the  appellant  The  application 
was  presented  to  the  district  judge  at  cham- 
bers. The  appellant  appeared  and  objected 
to  the  jurisdiction  of  the  judge  to  grant  a 
peremptory  writ  of  mandamus.  After  the 
objection  was  overruled,  the  appellant  made 
a  general  appearance,  and  introduced  evi- 
dence as  did  also  the  appellee,  and  the  judge 
allowed  the  writ,  reserving  the  question  of 
damages  for  the  court  A  motion  for  a  new 
trial  presented  to  the  judge  was  overruled, 
and,  after  the  court  had  rendered  judgment 
for  attorney's  fees  in  favor  of  the  appellee, 
motion  for  a  new  trial  was  filed  in  court 
and  overruled.  .Thereupon  the  appeal  was 
taken. 

Five  assignments  of  error  are  presented, 
the  first  of  which  is  that  the  district  court 
at  chambers  had  no  jurisdiction  to  grant 
peremptory  writ  of  mandamus.  Section 
6310,  Gen.  8t  1009. (Code  Civ.  Proc.  |  714), 
relating  thereto,  reads:  "A  writ  of  manda- 
mus may  be  Issued  by  the  Supreme  Court  or 
the  district  court,  or  any  justice  or  judge 
thereof,  during  term  time  or  at  chambers,  to 


any  inferior  tribunal,  eorporatloB,  board  or 
person,  to  compel  the  performance  of  any  act 
which  the  law  specially  enjoins  as  a  duty 
resulting  from  an  office,  trust  or  station. 
•  •  •••  Section  6318,  Id.. (Code  Civ.  Proc. 
I  717),  reads:  "When  the  right  to  require 
the  performance  of  the  act  is  clear  and  It  is 
apparent  that  no  .valid  excuse  can  be  given 
for  not  performing  it  a  peremptory  manda- 
mus may  be  allowed  In  the  first  instance; 
in  all  other  cases,  the  alternative  writ  must 
be  first  Issued." 

From  the  language  used  In  the  statute, 
no  distinction  seems  possible  between  the 
powers  conferred  npon  the  district  court 
during  term  and  the  power  conferred  upon 
the  judge  at  chambers.  Indeed,  the  distinc- 
tion between  the  district  court  daring  term 
and  the  court  or  judge  at  chambers  in  pro- 
ceedings of  this  nature  is  very  narrow,  and 
is  a  matter  largely  of  form.  The  court  sits 
usually .  In  the  courtroom  in  the  presence  of 
the  <4erk  of  the  court  and  a  sheriff,  and  gen- 
erally a  stenographer,  and  such  members  of 
the  bar  and  others  as  see  fit  to  attend.  At 
chambers  the  judge  may  sit  anywhere  with- 
in his  territorial  jurisdiction,  and  no  other 
officers  of  the  court  are  necessarily  present ; 
but  may  be  present  The  case  and  the  evi- 
dence is  presented  to  the  same  man  in  either 
instance,  and  the  result  depends  solely  upon 
his  individual  judgment ;  In  a  proceeding  Of 
this  kind  no  Jury  being  permissible.  Such 
being  the  case,  we  conclude  that  the  Legis- 
lature. In  enacting  the  statute  above  quoted 
meant  exactly  what  it  said,  and  conferred 
power  to  Issue  a  peremptory  or  an  alterna- 
tive writ  of  mandamus  on  the  district  court, 
and  upon  the  judge  tbere<^,  at  chambers, 
without  distinction.  Of  course,  no  final  judg- 
ment can  be  entered  In  such  action  without 
a  hearing  of  respondent  or  an  opportunity 
therefor. 

It  Is  contended  that  section  2891  of  the 
General  Statutes  of  1000  provides  and  gov- 
erns the  powers  g;ranted  to  judge  at  cham- 
bers. This  is  true  In  regard  to  procedure 
generally,  but  In  proceedings  for  a  manda- 
mus the  special  provision  above  quoted  Is 
applicable  te  the  exclusion  of  the  general 
provision  in  section  2391.  As  provided  in 
section  6313,  supra,  the  alternative  writ 
must  be  flret  allowed,  except  when  the  right 
to  require  the  performance  of  the  act  la 
clear,  and  it  Is' apparent  that  no  valid  excuse 
can  be  given  for  not  performing  It  In  any 
case  the  remedy  of  mandamus  should  be  ex- 
ercised with  caution,  and  only  in  furtherance 
of  justice.  To  this  end  its  exercise  is  not 
bound  by  any  hard  and  fast  rules,  but  al- 
ways largely  In'  the  discretion  of  tlM  court 
See  Faulkner  v.  Bank  of  Topeka,  77  Kan. 
385,  94  Pac.  158.  In  this  case  the  petition 
In  effect  shows  that  the  appellant  wvs  a  pub- 
lic service  corporation,  and  was  ,  chartered 
by  the  dty  of  Independence  to  furnish  tlie 
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InhabttantB  of  the  city  with  telephone  serv- 
ice, and  It  appeared  from  the  sbowioK  that 
the  appellee  was  entitled  to  the  serrlc^  and 
tendered  payment  therefor  In  advance ;  that 
his  dwelling  was  already  connected  by  wires 
with  the  appellant's  telephone  lines,  and 
that  all  that  was  required  was  for  appellant 
to  place  a  telephone  instrument  In  the  dwell- 
ing where  such  an  Instrument  had  before 
been  Installed  and  connecting  the  existing 
lines  therewith.  We  think  the  conrt  did  not 
err  in  finding  that  the  right  of  the  appellee 
to  the  performance  of  the  service  was  clear, 
and  that  it  was  prima  facie  apparent  that 
no  valid  excuse  could  be  given  for  not  per- 
forming it  It  follows  that  no  error  was 
committed  in  granting  the  peremptory  writ 
in  the  first  instance,  although  in  case  of  any 
considerable  doubt  it  is  safer  to  issue  the 
alternative  writ  first,  and  have  a  hearing 
thereon  before  the  peremptory  writ  is  issued. 

It  Is  also  said  that  the  duty  which  the 
conrt  found  the  appellant  was  required  to 
perform  did  not  arise  from  any  ofilce,  trust, 
or  station,  but  merely  from  the  fact  that  the 
appellant  was  operating  a  telephone  ex- 
change in  the  city  as  a  public  corporation 
for  hire.  The  appellant  is  a  public  service 
corporation,  operating  under  a  charter,  pre- 
sumably procured  from  the  state,  and  under 
a  franchise  for  that  purpose  granted  by  the 
dty  of  Independence.  All  its  rights  and 
powers  are  conferred  upon  it  not  merely  for 
the  benefit  of  the  corporation  Itself,  but  also 
In  trust  for  the  benefit  of  the  public.  The 
doty  resting  upon  It  to  perform  whatever 
has  been  legally  enjoined  upon  it  by  legal 
and  proper  authority  Is  a  duty  resulting 
from  a  public  trust  and  station,  and  the  pub- 
lic may  enforce  the  performance  of  such  du- 
ty by  mandamus,  whenever  "no  other  plain 
and  adequate  remedy  exists."  State  v.  Mo. 
Pac.  Ry.  Co.,  83  Kan.  185,  5  Pac  772.  See, 
also,  City  V.  Topeka  Ry.  Co.,  51  Kan.  609, 
33  Pac.  309,  37  Am.  St.  Rep.  312;  State  v. 
Railway  Co.,  53  Kan.  329,  36  Pac.  765,  24 
L.  R.  A.  564 ;  Topeka  v.  Water  Co.,  68  Kan. 
349,  49  Pac.  70 ;   20  Cyc.  487. 

The  second  objection  is  that  the  Judge  of 
the  district  court  at  chambers  erred  In 
granting  a  peremptory  writ  of  mandamus 
when  an  action  was  pending  in  the  federal 
court  Involving  the  same  matter  In  litiga- 
tion. The  abstract  does  not  disclose  that 
any  evidence  was  called  to  the  attention  of 
the  district  court  or  Judge  of  any  action 
pending  In  the  federal  court  In  appellant's 
brief,  there  are  some  statements  In  regard 
to  such  an  action  pending  in  the  federal 
court  and  in  reference  to  the  ruling  of  that 
court.  The  action  is  not  brought  as  an  orig- 
inal action  in  this  court  but  is  here  on  ap- 
peal to  determine  whether  the  district  court 
or  Judge  committed  error  on  trial  prejudi- 
cial to  the  rights  of  the  appellant  If,  how- 
ever, the  action  were  an  original  proceeding 


brought  first  la  tliis  court,  sufficient  evidence 
Is  not  set  forth  even  in  the  brief  to  deter- 
mine whether  there  Is  "identity  of  the  thing 
sued  for;  identity  of  the  cause  of  action; 
identity  of  the  parties  to  the  action;  and 
identity  In  the  appearance,  for  or  against 
whom  the  claims  are  made."  These  are  each 
essential  requisites  to  constitute  res  adjudl- 
cata,  as  stated  by  Mr.  Justice  Brewer,  in 
Atchison,  T.  ft  S.  F.  R.  Co.  v.  Commissltoers 
of  Jefferson  County,  12  Kan.  135. 

There  Is  no  merit  In  the  next  objection, 
that  the  court  at  chambers  erred  in  hearing 
the  application  over  the  objection  and  spe- 
cial appearance  of  the  appellant  Even  if  It 
had  l>een  error  In  the  first  Instance,  the  gen- 
eral appearance  of  the  appellant  and  the  of- 
fering of  testimony  and  the  full  hearing  of 
the  questions  Involved,  .In  which  the  ai^)el- 
lant  participated,  would  hav*  constituted  a 
waiver  of  the  objection. 

The  appellant  objects  that  the  hearing  was 
without  any  pleading  on  Its  part  It  made 
no  application,  however,  for  any  pleading 
and  offered  evidoice  as  fully  as  It  desired, 
for  the  purpose  of  contesting  every  question 
which  Is  here  presented. 

In  argument  before  this  conrt  counsel  for 
appellant  expressly  stated  that  the  amount 
of  the  allowance  as  attorney's  fees  made  by 
the  conrt  for  appellee's  attorneys  was  not 
questioned,  if  any  allowance  therefor  was 
proper,  but  that  appellant  contended  that 
the  court  had  no  right  In  such  action  to 
grant  attorney's  fees.  This  objection  Is  fully 
answered  in  Nolte  v.  Telephone  Co.,  86  Kan. 
770,  121  Pac.  1111,  and  cases  there  cited. 
The  allowance  of  attorney's  fees  was  proper. 

We  find  no  error  In  the  judgment ;  and  It 
Is  affirmed.    All  the  Justices  concurring. 


(87  Kan.  S2S) 
RBADICKER  V.  DBNNING  et  aL 
(Supreme  Court  of  Kansas.    July  6,  1912.) 

(8ynalm$  (y  the  Oovrt.) 

1.  Appbal  and  Bbrob  (I  835*)— Review- 
Scope  AND   EIXTENT — CONFOBMITT  TO  THBO- 

BT  or  Tbial  Coubt. 

Upon  a  suggestion,  whldi  appears  to  be 
well  founded,  tbat  a  Judgment  had  been  affirm- 
ed open  a  different  theory  of  the  facts  from 
that  entertained  by  the  tnal  court  the  affirm- 
ance is  set  aside  and  a  new  trial,  ordered. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  |i  3241-3243;  Dec.  Dig.  | 
835.»I 

2.  Specific  Pebfobmance  (J  39*)— Contracts 
Enpobceabls— Requibembnts  or  Statute 
or  Fbauds. 

The  evidence  la  held  not  to  warrant  the 
enforcement  of  a  contract  for  the  sale  of  real 
estate,  in  the  absence  of  any  memorandum  sign- 
ed by  the  owner. 

(Ed.  Note.— For  other  cases,  see  Specific  Per- 
formance, Cent  Dig.  ii  114-119;  Dee.  Dig.  I 
30.»] 
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On  rehearing.  Former  decision  and  jndg- 
ment  below  reversed,  and  cause  remanded 
for  further  proceedings. 

For  former  decision,  see  86  Kan.  617,  122 
Pac.  103. 

A.  M.  Bennett,  of  lola,  for  appellants. 
Ewlng,  Gard  &  Gard,  of  lola,  for  appellee^ 

MASON,  J.  [1]  This  case  turns  upon 
whether  the  statute  of  frauds  prevents  the 
enforcement  against  Mrs.  Denning  of  a  con- 
tract for  the  sale  of  real  estate  to  Joseph 
Readtcker.  The  plaintiff  Introduced  In  evi- 
dence an  Instrument  which  had  been  depos- 
ited in  escrow,  which  was  apparently  a 
fully  executed  and  acknowledged  deed  from 
Mrs.  Denning  and  her  husband  to  Beadlcker. 
This  was  enough  to  make  a  prima  facie  case 
on  this  proposition. .  The  judgment  award- 
ing specific  performance  was  affirmed,  on  the 
ground  that  the  trial  court  must  be  deemed 
to  have  discredited  the  testimony  that  the 
name  of  the  grantee  was  blank  when  the 
deed  mis  signed.  86  Kan.  617,  122  Pac.  103. 
We  did  not  for  a  moment  suppose  that  the 
trial  court  doubted  the  veracity  of  the  wit- 
ness, but  thought  that,  in  the  course  of  a 
somewhat  Involved  transaction,  there  was 
room  for  an  error  of  recollection.  A  rehear- 
ing was  granted  because  of  the  representa- 
tion of  the  appellants  that  in  fact  there  was 
no  real  controverBy  on  this  point,  and  that 
the  trial  court  had  accepted  the  statement 
that  the  deed  was  made  in  pursuance  of  a 
deal  with  Harklns;  the  grantee  being  left 
blank,  and  Readlcker's  name  having  heea 
Inserted  after  Its  execution.  This  represen- 
tation was  strongly  urged  at  the  rehearing, 
and  was  not  controverted  by  the  appellee, 
for  whom  no  additional  argument  was  made. 
In  this  situation  we  will  regard  It  as  con- 
ceded that  the  trial  court  did  not  find  that 
Mrs.  Denning  executed  the  deed  while  it 
contained  Readlcker's  name,  or  In  connection 
with  the  transaction  with  him.  This  treat- 
ment of  the  matter  can  result  In  no  sub- 
stantia] Injustice;  for  the  trial  court  can 
still  apply  the  law  as  declared  In  the  origi- 
nal opinion.  If  it  takes  the  view  of  the  evi- 
dence there  attributed  to  it 

[2]  A  new  trial  will  be  ordered,  as  we  are 
of  the  opinion  that,  except  upon  the  theory 
already  Indicated,  the  statute  of  frauds  pre- 
vents a  recovery  against  Mrs.  Denning,  who 
gave  no  written  authority  to  her  husband 
to  represent  her,  and  who  signed  no  memo- 
randum, other  than  the  deed  referred  to.  So 
far  as  she  is  concerned,  we  find  no  evidence 
of  any  snch  contract  as  to  take  the  case  out 
of  the  statute. 

The  Judgment  is  reversed,  and  the  cause 
remanded  for  further  proceedings  in  ac- 
cordance herewith.  AH  the  Justices  con- 
curring. 


(87  Kan.  ?») 

COBM^ITZ  V.  PtJTIFER  et  at 
(Supreme  Court  of  Kansas.    July  6,  1912.) 

Cfryllaftiw  by  the  Court.) 

1.  EVIDKNCIt    (}    510*)— SirBJECTB    Or    BZPEKC 

TisTiJiONT— Mental  Capacitt. 

While  medical  experts  may  properly  answer 
whether  in  their  opinion,  from  the  conditions 
shown  by  a  proper  hypothetical  qneation,  a 
person  was  of  unsound  mind,  it  is  not  competent 
for  them  to  give  an  opinion  as  to  whether  such 
person  had  suiHcient  mental  capacity  to  make 
a  deed  in  controversy.  Capacity  to  malce  a  deed 
is  a  mixed  question  of  law  and  fact  for  the 
jury  to  determine  on  proper  evidence  and  in- 
structions and  not  for  witnesses  to.  decide. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent.  Dig.  S  2314;  Dec.  Dig.  |  510.*} 

2.  WI7NESSES  ft   159*)— Competency- Testi- 
mony   AS    to   TKANBACTIONS    WITH   PKB80N8 

Since  Deceased. 

When  it  is  alleged  that  a  deed  was  pro- 
cured by  the  undue  influence  of  a  son  u^on  bis 
mother,  he  may  state  whether  at  any  time  he 
asked  or  requested  her  to  make  such  deed,  when 
the  manifest  object  of  the  question  is  to  show 
that  he  did  not.  To  state  that  he  did  not  ask 
or  request  such  deed  is  the  very  opposite  of 
testifying  concerning  a  transaction  or  communi- 
cation with  the  deceased   grantor. 

[EM.  Note.— For  other  cases,  see  Witnesses, 
Cent.  Dig.  ||  604,  66&-«69,  671-682;  Bee.  Dig. 
i  159.  •] 

3.  TaiAi.    (I    219*)— IwsraccTioHS— R«Aao»- 

ABLENE88. 

It  is  not  for  the  jury  to  say  whether  a 
deed  was  reasonable  or  unreasonable,  and,  un- 
less they  are  properly  instructed  as  to  the 
meaning  of  "reasonable,"  it  is  error  to  chane 
that  they  may  consider  reasonableness  as  a 
basis  for  setting  it  aside. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent. 
Dig.  {  489;   Dec.  Dig.  i  219.*] 

4.  Dredb     (I     77*)— Validity- BEASOirABtl!- 

NESS. 

A  property  owner  free  from  undue  in- 
fluence, of  sufficient  mental  capacity  to  convey 
property,  has  the  right  to  decide  for  hlmseU 
whether  a  deed  made  by  him  Is  reasonable. 

{Ed.  Note.— For  other  cases,  see  Deeds,  Oe&t. 
Dig.  I  209;   Dec.  Dig.  f  77.*} 
6.  Trial  (|  361*)— Vkbdict— Spbcial  Ihteb- 

booatqbies. 

When  only  seven  special  questions  falrW 
covering  the  vital  questions  raised  by  the  plead- 
ings in  a  cause  are  requested,  the  court  should 
submit  them  all,  and  not  select  three  from  the 
number  to  the  exclusion  of  the  others. 

[Ed.  Note.— For  other  cases,  see  TriaL  Cent. 
Dig.  H  834-839;  Dec.  Dig.  t  351.*] 

Appeal  from  District  Conrt.  Reno  County. 

Action  by  Kate  Belle  Coblentz  against 
David  Putifer  and  others.  From  a  Judg- 
ment for  plaintiff,  defendants  appeaL  Re- 
versed and  remanded  for  new  trial. 

See,  also,  81  Kan.  905,  106  Pac.  1011. 

F.  P.  Prlgg  and  C.  M.  Williams,  both  of 
Hutchinson,  for  appellants.  F.  I*  Martin, 
of   Hutchinson,   for   appellee. 

WEST,  J.  The  plaintUF  brought  this  ac- 
tion to  set  aside  three  deeds  to  her  three 
brothers  on  the  ground  that  they  were  pro- 
cured   by    the    defendants    acting    together 
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Jointly  by  the  ezetdae  -of  nndofl  Inflnence 
on  tt»t  mother  at  a  time  when  she  was  not 
of  aoond  mind  and  when  by  reason  of  ber 
physical  and  mental  condition  she  was  not 
capable  of  making  deeds  of  conveyance  and 
contracts  and  did  not  know  and  realize  the 
contents  of  the  deeds  or  the  purport  there- 
of. Flalntur  also  prayed  for  partition,  al- 
leging that  she  was  the  owner  of  one-foartb 
of  the  estate  InTolved,  and  for  rents  and 
profits  and  an  accounting  for  personal  prop- 
erty alleged  to  have  been  converted  by  the 
dtfendanta.  CCrlal  was  had  by  Jury,  result- 
ing In  a  verdict  and  Judgment  for  plaintiff; 
Sadlngs  being  made  that  at  the  time  the 
deeds  were  executed  the  grantor  did  not  un- 
derstand the  nature  and  effect  thereof,  that 
she  executed  than  by  reason  of  undue  In- 
fluence ezerdscd  ty  David  Pntifer.  Com- 
plaint Is  made  that  the  court  erroneously 
permitted  a  Jury  to  sit  in  the  case,  and  im- 
properly admitted  certain  .testimony,  and 
erroneiwaly  exdnded  certain  testimony  of- 
fered by  tbe  defendants,  that  error  was 
oommitted  In  giving  and  refasing  instmc- 
tlons  and  in  refusing  to  grant  a  new  trlaL 
It  appears  that,  tbe  Cathw  of  the  parties 
died  In  1895  leaving  lila  widow,  Lucy  Pntl- 
fer,  and  the  inrttos  hereto,  living  uimn  a 
small  rented  farm  tn  Reno  county  with  very 
little  personal  property;  that  shortly  after 
his  death  the  plaintiff,  having  reached  her 
majority,  went  out  to  work  for  herself,  and 
after  remaining  around  the  neighborhood 
about  one  year  went  away,  hev  whereaboats 
being  unknown  to  her  mother  and  brothers 
foe  a  number  of  years.  She  never  after-' 
wards  lived  at  home,  and  rlsited  there  bnt 
once  daring'  hear  mother's  lifetime,  when 
up<m  the  occaslkinr  of  her  marriage  she  re- 
mained there  about  two  weeks,  never  r»- 
tnmlng  again  except  to  attend  the  funeral 
of  ber  mother.  Ibe  three  sons  continued 
to  live  with  their  mother  and  remained  un- 
married until  her  death  in  November,  1906. 
They  were  all  younger  than  the  plaintiff, 
and  at  the  death  of  their  mother  David  was 
27,  Robert  22,  and  Solomon's  age  was  be- 
tween that  of  his  two  brothera.  Some  time 
after  the  father's  death,  these  boys  rented 
a  section  of  land  and  put  in  a  large  crop 
and  continued  to  farm  this  and  other  land 
until  about  1890,  when  they  and  tiielr  moth- 
er purchased  a  quarter  sectloix  for  $750, 
borrowing  $550  of  the  money,-  and  shortly 
afterwards  purchased  another  quarter  for 
$1,600,  going  In  debt  for  a  portion  of  the 
purchase  price.  On  this  land  they  contin- 
ued to  reside  until  the  mother's  death.  The 
title  was  taken  In  her  name.  The  land  ap- 
pears to  have  been  worked  and  managed  In 
common,  and  treated  as  the  Joint  property; 
the  mutual  earnings  and  accumulations  go- 
ing to  pay  mortgages  for  personal  property, 
stock,  and  farm  machinery  accumulated  up- 
on tbe  land.  In  the  spring  of  1906  tbe 
mother  bad  pneumonia,  from  which  she  re- 


oov^«d,  leaving  a  bronchial  affeettoa  and 
cough  which  continued.  In  November,  1906, 
about  the  first  of  tbe  month  she  tiecame  sick 
and  after  about  six  days  died.  About  flve; 
days  prior  to  her  death  abe  procured  an  at- 
torney to  come  to  her  place  and  write  two 
deeds  and  a  bill  of  sale  of  the  personal 
property,  deeding  to  David  100  acres,  of 
land  mton  which  the  home  and  Improve- 
ments were  located  and  to  Robert  and  Solo- 
mon eacii  an  undivided  one-halt  of  the  re- 
maining land,  also  a  bill  of  sale  of  all  the. 
personal  property  to  the  three  sons '  Jointly. 
On  tbe  Sth  of  the  following.  November  this 
action  was  begun,  resulting  in  a  verdict  for 
the  .0lalntia  which  was  by  this  court  re- 
versed (81  Kan.  905,  106  Fac.  1011),  after 
which  an  amended  answer  was  filed  specifi- 
cally denying  incapacity  and  undue  influ- 
ence and  alleging  tbat  the  property  had 
been  acquired  through  the  Joint  earnings. 
Industry,  and  perseverance  of  the  defend- 
ants, and  that  the  title  was  taken  In  the 
name  of  the  mother  for  convenience  only,  and 
that  the  conveyances  were  made  by  her  in 
order  to  idace  the  title  where  it  properly 
belonged,       ■  ;  '.     .   , 

The  question  of  mental  capacity  was  vi- 
tal in  the  case,  and  it  is  contended  by  the 
defendants  that  the  verdict  and  the  findings 
of  the  Jury  are  unsupport^  by  the  evidence 
and  contrary  thereto.  But  whatever  our 
views  might  be  concerning,  tbe  weight  and 
credibility  of  the  evidence,  there  was  suf- 
flrient  conflict  to  remove,  from  us  the  pos- 
sibility of  holding  that  the  result,  was  en- 
tirely unsupported.  ,         •  .  ,     . 

As  there  was  an  allocation  of  cbiiversion 
of  personal  property,  it  cannot  be  said  that 
the  court  erred  in  granting  plaintiff's  re- 
quest for  a  Jury.,  Complaint  Is  mad^  about 
tbe  form  of  the  hypothetical  question  pro- 
pounded by  the  plaintiff  to  some  of  her  wit- 
nesses, but  we  are  unable  to  find  that  it 
contained  elements  not  indicated  by  the  evi- 
dence In  the  case  so  as  to  render  it  incom- 
petent , 

[1]  Two,  physicians  were  asked  to  give 
their  opinions ,  aa  to  the  effect  the  supposed 
sickness  indicated  by  the  testimony  would 
have  upon  the  mind  of  the  patient,,  and  they 
answered  that  her  mind  would  be  cloudy; 
one  tba,t  she  would  not  be  .herself  at  all, 
and  the  other  that  it  would  surely  disturb 
tbe  mind  very  materially.  The  further 
question  was  then  asked  whether,  consider- 
ing the  conditions  stated  In  the  hypotheti- 
cal question,  she  would  be  competent  to 
make  deeds  of  conveyance  and  dispose  of 
her  property  and  transact  other  important 
business  affairs  of  life,  to  which  one  of  the 
physicians  answered:  "In  my  Judgment  she 
would  not  be."  The  other  was  asked  wheth- 
er tbe  patient  would  be  Competent  to  make 
deeds  of  conveyance  and  bills  of  sale  con- 
veying and  disposing  of  all  of  ber  property; 
to  which  he  answered:  '1  would  think  not" 


Digitized  by 


Google 


32 


125  PACIFIC  RBPORTBB 


(C&n.' 


The  defendants  Insist  that  these  questions 
Invaded  the  prorlnce  of  the  Jury  and  called 
upon  the  witnesses  to  decide  the  very  ques- 
tion at  Issue,  and  that,  while  it  was  proper 
to  take  their  opinions  as  to  the  effect  the 
alleged  sickness  would  have  upon  the  men- 
tal capacity  of  the  patient,  their  opinions 
as  to  her  capacity  to  make  the  conveyances 
In  question  was  clearly  incompetent  Nu- 
merous authorities  are  cited  which  hold  that 
It  is  not  competent  for  witnesses  In  cases 
of  this  kind  to  give  their  opinion  as  to  the 
mental  capacity  of  the  person  in  question 
to  execute  instruments  in  controversy,  for 
the  reason  that  the  mental  capacity  of  the 
maker  of  a  deed  is  a  question  of  fact  to  be 
passed  upon  by  the  ]nry,  while  the  legal  ef- 
fect of  an  Instrument  Is  a  question  of  law 
for  the  court,  and  that  no  witness  should  be 
permitted  to  give  an  opinion  which  would 
have  the  effect.  If  followed  by  the  Jury,  of 
determining  matters  of  law  as  well  as  mat- 
ters of  fact  When,  however,  a  witness  has 
been  permitted  to  give  his  opinion  concern- 
ing the  effect  of  certain  mental  and  physi- 
cal conditions  upon  the  mind  of  the  patient, 
and  has  stated  th«it  it  w<^uld  be  Impaired, 
it  would  seem  a  natural  thing  to  then  in- 
quire whether,  in  his  opinion,  It  would  be 
impaired  suflcientiy  to  Incapacitate  the  per- 
son for  making  the  conveyances  In  question, 
because  what  the  Jury  is  supposed  to  need 
by  way  of  expert  opinion  or  information  is 
not  only  the  fact  whether  the  mind  was 
impaired,  but  if  so,  the  degree  of  Impair- 
ment also  as  applieid  to'  the  case  in  hand. 
In  fact,  the  very  purpose  of  expert  testi- 
mony Is  to  advise  the  Jury  coAceming  a 
matter  which  may  not  be  determined  by  the 
concrete  facts  of  the  case  or  from  such 
facts  in  connection  with  their  own  knowledge 
in  common  with  the  rest  of  mankind.  In 
condemnation  cases  experts  are  called  to 
give  their  opinions  as  to  the  value  of  the 
land,  and,  while  they  are  not  permitted  to 
advise  the  Jury  what  sum  they  should 
award  by  way  of  damages,  they  are  always 
permitted  to  advise  the  Jury  what  they  be- 
lieve the  land  was  worth,  which  is  exactly 
the  same  thing  tn  effect,  notwithstanding 
all  of  the  refinements  and  attempted  dis- 
tinctions found  in  the  reported  cases. 

In  Wigmore  on  Evidence,  i  1921,  we  find 
the  following:  "Another  erroneous  test, 
prevalent  in  some  regions,  and  nearly  allied 
to  the  preceding  one,  if  not  merely  another 
form  of  It,  is  that  an  opinion  can  never  be 
received  when  It  touches  'the  very  issue  be- 
fore the  Jury.'  •  »  *  The  fallacy  of  this 
doctrine  Is,  of  course,  that  it  is  both  too 
narrow  and  too  broad,  measured  by  the  prin- 
ciple. -  It  Is  too  broad,  because,  even  when 
the  very  point  in  issue  is  to  be  spoken  to, 
the  Jury  should  have  help  if  it  is  needed. 
It  is  too  narrow,,  because  opinion  may  be  in- 
admissible even  yr^en  ■_  it  deals  with  some- 
thing other  than  the  point  in  issue.    *    •    • 


When  all  is  said,  it  remains  sltnply  one  of 
those  impossible  and  misconceived  utterances 
which  lack  any  justification  In  principle." 
In  section  1958,  the  author,  after  observing 
that  testamentary  capacity  is  a  matter  of 
law  depending  somewhat  upon  the  nature  of 
the  business  and  that  questions  should  be 
framed  so  as  to  require  the  expert  to  state 
the  measure  of  the  testator's  capacity  in  his 
own  language,  says  that  a  difficulty  arises; 
that  it  is  desirable  to  obtain  a  compact  stato* 
ment  of  the  general  mental  condition,  aad- 
that  It  is  a  better  Indication  for  the  witness 
to  say  whether  he  would  or  not  trust  him  to 
buy  property  intelligently  than  to  say  be 
once  did  this  or  that  wise  or  foolish  act;' 
that  the  general  statement  often  conveys  a; 
more  accurate  understanding  than  a  rehears-' 
al  of  many  single  acts.  Neverth^ess,  in  dis- 
tlngnishlng  between  the  proper  and  improper' 
forms  of  statement,  an  easy  opportunity  is 
offered  for  Judicial  quibbling.  In  the  dilem- 
ma thus  presented,  the  solution  seems  often 
to  depend  merely  on  whether  the  court  Is 
disposed  to  stick  at  trifles  and  the  fsrins  of > 
things,  lOt  to  follow  practical  good  sense,'!'! 
But  he  closes  the  section  with  tiiese  words: 
"By  all  courts  a  mere  abstract  statement 
that  the  person  was  or  wasi  not  'capable'  of. 
making  a  will  or  a  contract  or  deed  seems 
to  be  held  Improper ;  but  tlkere  is  a  great  va- 
riety of  ruling  upMi .  other  forms  of  state- 
ment"  The  essential  difficulty  with  thie  ques' 
tion  is  that  it  involves  not  only  an  opinion- 
as  to  mental  capacity,  but  the  views  of  the. 
witness  as  to.  what  kind  and  degree  <rf 
mentality  is  necessary  to  make  an  in- 
strument valid  or  binding — and  this  must  be 
a  question  of  law  and  not  one  of  fact  The 
objection  to  these  questions  ahenld  have  been 
sustained. 

[2]  Complaint  is  made  that  the  court  refus- 
ed to  permit  each  of  the  defendants  to  an-, 
swer  whether  at  any  time  he  had  asked  or 
requested  his  mother  to  make  the  deed  to 
him.  An  objection  to  this  question  was  sus- 
tained because  calling  for  a  transaction  and 
communication  with  a  deceased  person.  We 
think  the  very  opposite  was  the  purpose  of 
the  question ;  that  is,  to  show  that  there  bad 
been  no  transaction  or  communication  of  the 
kind  and  that  the  testimony  was  competent 
In  fact,  practically  this  identical  question 
was  settled  in  Murphy  v.  Hlndman,  68  Kan. 
184,  186,  48  Pac.  850,  851,  where  it  was  said: 
"The  testimony  given  was  not  with  respect 
to  a  transaction,  but  was  simply  a  denial 
that  a  transaction  was  had."  See,  also,  Gas- 
ton V.  Gaston,  83  Kan.  215,  109  Pac.  777; 
Kerr  v.  Kerr,  85  Kan.  460,  461,  116  Pac.  880i 
This  evidence  was  material,  and  Its  exdualon . 
was  prejudicial  error. 

[3, 4]  Complaint  is  made  of  the  eighth  in- 
struction, in  which  the  Jury  w^e  charged 
that,  in  determining  whether  Lucy  A.  Putlfer 
had  sufficient,  mental  capacity  to  execute  the . 
deeds  in  controversy,  or  wlietber  she  vafi  apt- 
Ing  as  the  result  of  undue  Influence  they 
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Iiad  a.  right  to  take  tnto  consideration  Iier 
physical  and  mental  condition,  her  relations 
to  her  children  and  the  grantees  in  the  deeds, 
"the  nature  of  the  transaction  of  executing 
said  deeds,  the  reasonableness  or  unreason- 
ableness  of  such  deeds,  and  every  fact  and 
drcnmstance  In  evidence  touching  upon  the 
question."  In  Blodgett  v.  Yocum,  80  Kan. 
644,  646,  103  Pac.  128,  129,  a  somewhat  sim- 
ilar instruction  had  been  given,  and  this  was 
Iield  error.  It  was  said:  "This  Instruction 
was  erroneous.  It  practically^  told  the  jury 
that,  tf  they  regarded  the  disposition  which 
the  deceased  made  of  her  property  as  unrea- 
sonable, they  might  infer  that  at  the  time  she 
executed  the  deeds  she  was  of  unsound  mind 
or  unduly  Influenced,  or  both.  •  •  •  A  per- 
son of  sound  mind  who  is  not  unduly  in- 
fluenced may  inake  disposition  of  bis  prop- 
erty by  deed  or  will  as  he  desires,  without 
regard  to  its  fairness  or  unfairness.  .*  •  • 
The  instruction,  however,  authorized  the  Ju- 
ry to  consider  whether  they  would  have 
made  the  same  disposition  of  their  property 
under  the  saihe  circumstances ;  and,  if  they 
condtaded'tbat  the  disposition  she  hiade  was 
nnfair  and  unreasonable,  it  authorized  them 
to  infer  from  tliat  fact  alone  that  she  was 
unduly  influenced  when  she  executed  the 
deeds.  This  is  not  the  law."  Whfle  the  In- 
struction given  was  not  as  broad  as  the  one 
in  the  Blodgett  Case,  It  did,  nevertheless, 
witfaont  defining  reasonableness,  authorize 
tlJe  Jury  to  decide  tor  themselves  the  rea- 
sonableness of  the  contract  and'  usb  their 
own  Judgment  thereon  as  a  basis  for  setting 
it  aside.  It  will  not  do  to  say  that  a  person 
of  Bonnd  mind  may  make  any  sort  of  convey- 
ance he  desires,  but  that,  if  he  makes  a  con- 
veyance which  appears  to  the  Jury  unreason- 
able, they  may  infer  therefrom  that  he  was 
of  unsound  mind,  or  vndnly  influenced.  Such 
a  rule  would  pnt  wills  and  conveyances  not 
within  the  control  of  the  person  who  had 
accumulated  the  property,  but  within  the 
control  of  strangers,  whose  experiences  and 
ideas  might  differ  widely  from  those  of  the 
person  who  had  exercised  the  Jus  dlsponendl. 
This  action  seems  to  have  been  reversed  for 
a  similar  error  on  the  authority  of  Blodgett 
V.  Yocum,  Coblentz  ▼.  Putifer,  81  Kan.  905, 
106  Pac.  1011. 

[I]  WhHe  the  court  submitted  to  the  Jury 
the  three  questions  already  referred  to,  it 
refused  to  submit  interrogatories  5,  6,  and  7, 
which  inquired  whether  the  property  convey- 
ed was  accumulated  by  the  labor  and  man- 
agement of  the  defendants,  whether  the  plain- 
tiff contributed  anything  towards  procuring 
the  same,  and  whether  a  portion  of  the  labor 
and  Industry  of  the  defendants  which  went 
to  procure  the  property  was  furnished  after 
tli^  arrived  at  majority.  We  do  not  see 
why  these  qaestions  were  'tefused.  They 
wertf  certainly  as'  comtjetent  as  those  submit- 
ted, .«aMt  wUto   anch   matters' 'are   largely 


within  the  discretion  of  the  trial  court,  which 
discretion  is  often  souj^t  to  be  abused,  we 
think  the  defendants  may  rightfully  com- 
plain of  the  refusal  in  this  Instance. 

Other  allegeA  errors  are  urged  which  do 
not  require  comment,  iMit,  for  those  already 
indicated,  the  Judgment  is  reversed,  and  the 
canse  remanded  for  a  new  triaL  All  the 
Justices  concurring. 

(97  Kan.  692). 
THOMPSON  V.  BARBER. 
(Supreme  Court  of  Kansas.    July  6,  1812.) 
fSyUaiut  ly  t\«  Gonrt.). 

1.  A'SBTTRATtON    ANO    AWASD    (|    84*)— JT^DO- '■ 
MSNT— AlTTHOBITT  TO  ENTKB. 

An  action  for  the  recovery  of  money  i^mi- 
pending   between   parties,  and   they  agreed,  to 
submit  it  to  the  arbitration  of  certain  desig- 
nated aririttatonk     Their  agreement  provided 
ttiat '  the  action  in  court  should  be  conitiAUod,  i, 
and  that  any  award  made  in  pursuance  of  their 
submission  might,  at  the  instance  of  either  par- 
ty and  without  notice  to  the  other,  be  made  a ' 
rule  of  the  district  court.    Held,  that  the  sub-' 
mission  was  a  statutory  arbitration,  and  that 
the  court  bad  power,  upon  application,  to  enter  : 
judgment  on  the  award,  if  valid,  or  to  set  it 
aside  upon  any  of  the  statutory  grounds '  if  It 
'  was  found  to  he  invalid. 

[E]d.  Note.— For.  other  cases,  see  Arbitration  ' 
and  Award,  Cent  Dig.  H  466-483;  Dec.  Dig. 
i  84.*] 

2.  Abbithation  ano  Awaxp  (|  76*)— SETTiNa 
Abide  thi  Awabd. 

The  fact  that  cooslderalrfe  time  elapsed 
after ;  the  award  was  made  before  the  court 
acted  in  setting  it  aside  did  not  deprive  the 
court  of  power  to  take  such  action.  Nor  was 
the  successful  party  precluded  from  asking  for 
that  remedy  because  he  had  taken  down  a  part 
of  the  fund  which  had  l>een  deposited,  ae  « 
guaranty  that  he  would  perform  the  award 
when  made  and  to  secure  the  payment  of  costs. 
[Ed.  Note.— For  other  cases,  see  Arbitration 
and  Award.  Cent.  Dig.  i|  399^-462;  Dea  Dig. 
I  78.'1 

Appeal  from  District  Courts  Jaclcson 
County. 

Actions  by  E.  M.  B.  Thompson  against  Jo- 
seph Barber,  and  by  Joseph  Barber  against 
E.  M.  E.  Thompson.  The  actions  were  con- 
solidated. Judgment  for  Barber,  and  Thomp- 
son appeals.    Affirmed. 

A.  B.  Crockett,  of  Horton,  and  T.  F.  Gar- 
ver,  of.  Topeka,  for  appellant  Cliarl«s  T. 
Uundy,  of  Atchison,  for  appeUea 

JOHNSTON,  O.  3.    On  the  8th  day  of  No- 
vanlier,  1890,  two  actions  were  i>ending  in 
the  disrtrlct  conrt  of  Brown  county,  In  one 
of  which  Thompson  was  plaintiff  and  Barber 
defendant,  and  in  the  other  Barber  was  plain- 
tiff and  Thompson  was  defendant,  and  on- 
that'  date  they  entered  Into  an  arbitration 
agreement  with  respect  to  the  two  actions. ' ' 
The  agreement  provided:  That  all  proceed-   ' 
ings '  in  the  abdve-mentiOned  actions  shotdd  ' 
be' continned  pending '  the  arbitration.'    Ar-   ' 
bitrators  were  named  and  given  fun  ^wer  '- 
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to  settle  tbe'  disputed  matters  and  award 
the.  costs  incident  to  tbe  reference  to  be 
b.ome  and  paid  as  tbey  should  deem  Just 
That  the  arbitrator's  d^islon  should  be  final 
a^  binding  on  tbe  parties  and  their  heirs 
aad  assigns.  That  the  death  of  either  par- 
ty should  not  abate  the  proceedings,  but  that 
the  heirs  or  representatives  of  the  party  so 
dying  should  become  parties  to  the  arbitra- 
tion without  the  necessity  of  further  ac- 
tion. That  any  award  made  might,  at  the 
instance  of  either  party  and  without  notice 
to  the  other,  be  made  a  rule  of  the  district 
court  of  Brown  county,  and  a  bond  of  $1,000 
was  given  by  eadi  party  to  secure  costs  and 
a .  submission  to  tbe  award  of  arbitrators. 
In  pursuance  of  the  agreement  |1,000  was 
deposited  by  Joseph  Barber  in  the  First  Na- 
tional Bank  of  Horton  to  tbe  credit  of  tbe 
arbitrators  to  be  applied  on  the  award  sub- 
ject to  the  check  of  the  arbitrators.  A  hear- 
ing was  had  and  the  arbitrators  made  an 
a^ard  ip  favor  of  Thompson.  After  paying 
him  the  amount  thereof,  and  the  costs  which 
had  accrued,  as  well  as  the  fees  of  the  ar- 
bitrators out  of  the  $1,000  deposit  made  by 
Barber  there  remained  the  amount  of  $395.- 
72  which  was  repaid  to  Barber  on  November 
28,  1889,  the  date  the  award  was  flled.  On 
December  1,  1899,  Barber  went  to  the  <ierk 
of  the  district,  court  of  Brown  county,  and 
secured  a  refund  of  the  $15,  which  had  been 
deposited  for  costs  In  his.  case  against  Thomp- 
son. In  their  award  the  arbitrators  authort- 
IzM  the  dismissal  of  the  two  cases.  Oix 
May  5,  1901,  one  year  and  five  months  after 
the  filing  of  the  award,. Barber  filed  a  motion 
to-'Set  aside  the  award,  and.  upon  a  hearing 
thereof  by  th6  court,  an  order  was  made  set- 
ting it  aside,  but  the  grounds. upon  wl^ich 
it  yiw  done  are  not  stated.  Time  was  taken 
by  Thompson  to  make  a  case  and  bring  the 
ruling  up  for  revjiew,  ..but  po  proceeding  In 
error  was'  brought  Thompson  filed  a  motion 
In  the  district  court,  for rJijdgment  on  tl»e 
award  of  the  'arbitrators  and  also  one  to 
have  the  causes  dismissed,  as  the  arbitrators 
had  directed,  but,  after  the  ruling  of  the 
coiirt  setting  aside  the  award,  both  of  these 
motions  were  withdrawn.  Barber  made  a 
motion  to  require  the  return  of  the  ihoneys 
taken 'by  the  arbitrators  oUt  of  the  fund  de- 
posited by  him  as  security,  but  no  action  on 
this  motion  appears  to  have  been  taken.  In- 
stead, a  change  of  venue  was  panted,  and 
th^. cases  sent  to  Jackson  county  for  triaL 
In  the  district  court  of  that  county  a  mo- 
tion was  made  to  dismisa  the  action  on  the 
ground  that  it  had  been  finally  disposed  of 
by. a  common-law  arbitration,  aad  that  the 
award  made  had  been  .paid  and  the  contro- 
versy closed,  and  therefore  that  there  was 
no  jurisdiction  in  tbe  district  court  of  Brown 
cojinty  to  set  aside  the  award  nor  for  the 
retrial  of  the  case  In  the  district  court  of 
Jackson  county,  where  a  Judgment  In  the 
consolidated  cases  was  rendered  in  favor  ef 
Battier  for  fe6T.48.--      ■.■--•••- 


[t]  The  principal  questtoa  tn  controversy' 
here  is  whether  there  was  power  ta  tbe  dls-' 
trict  Court  of  Brown  county  to  set  aside  the' 
award  of  the  arbitrators.     This,  it  is  said,' 
depends  on  whether  it  was  a;  statutory  or 
common-law  submission.    There  was  a  real. 
controversy  between  the  parties.    They  had- 
capacity  to  make  a   submisslonj  and  there' 
was  an  agreement  to  submit  which  named' 
the  arbitrators  and  set  forth  at  length  the 
rules  for  governing  the  ai^bltrBtlon.     Trom 
this  agreement  the  Intention  of  the  parties 
and  the  kind  of  arbitration  to  which  this' 
submission  belongs  must  be  determined.    The 
statute  provides  "that  all  persons  who  shall 
have  any  controversy  or  controversies  may 
submit  such  controversy  or  controversies  to 
the  arbitration  of  any  person  or  i>ersons,  to 
be  mutually  agreed  upon  by  the  parties,  and 
they  may  make  such  submission  a  rule  of  any 
court  of  record  in  this  state."     Qen.  Stat. 
I  359.     The  statute  further  provides  for  ar- . 
bitration  bondq,  the  issuance:  of  process,  and 
the  making  of  an  award.    It  also  provides  for 
the  .filing  of  tbe  award  in  court,  and,  If  it 
is  majde  to  appear  that  the  award  was  ob- 
tained by  fraud,  corruption,  or  undue  means, 
or.  that  the  arbitrators  misbehaved,  tbe  court 
may  .set  it  aside.     Gen.  Stat  1909,  |  369.  . 
The  agreement  m^de  by  the  parties  express- 
ly stipulated  "thai;  this  submission  to  refer- 
ence  and   any   award   m^de  In   pursuance 
ther^f  .may  at  the  instancs,  of  either  of  the  . 
parties  ,to   the  r^erence  and  without  any 
nQtlce  to  the  other  of  then^.be  made  a  rule  , 
or.order  of  the  district  courtj  of  Brown,  coun-.. 
ty,  state  of  Kansas."    This  stlpulatloix  fair- '. 
ly  Indicates  that  the  parties  Intended  to  avail ,, 
themselves  of  tbe  statutory  provisions,  and  ' 
that  a  Judgment  might '  be  entered  oa  the 
award  that  should  be  made.    Under  a  com-  , 
mQU-law  arbitration,  the  award  is  enforced 
by  an  independent  action  ^upon  it  or  upon , 
the  bond  of  subfiiission,  while  a  statutory,, 
award  may  be  made  a  rule  of  court,  and  an 
execution  is  thai  issued  en  tbe  Judjgment.en-. 
tered.    In  this  case  the  parties  agreed  that  . 
either  party  tp .  the  submission  might  iiave  - 
the  award  made  a  rule  of  court,  and  the  ar-  ; 
bitrators  were  given  authority  to  direct  tbe.  ,- 
kind  of  Judgment   that  should  be  entei^ed.  : 
There  are  stipulations  in  ,tbe  agreement  in- 
dicating an  intention  to  make  the  arbitra-  , 
tlon  and  award  a  final  disposition,  and  it  is  . 
contended  that  these  provisions  argue  against 
the  power  of  the  court  to  act  on  this  award, 
but  these  relate  to  a  finality  of  the  Issues  ^ 
in  controversy  rather  than  to  the  manner  of  . 
enforcing  the  award,  and  cannot  prevail  over, 
the  specific  agreement  that  the  award  might 
be  made  a  rule  of  the  court    Both  parties  . 
apparently  proceeded  on  the  theory  that  th« 
submission  was.  a  quasi-Judicial  proceeding  . 
which  did  not  remove  tbe  cases  frmn .  tbe '/ 
court  or  its  Jurisdiction  as  tbejr  stipuUted 
that  the  pending  actions  tAouM  be-centlttned-  - 
and  proceeding  therein  stayed,  except  such 
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u  might  be  necessary  to 'carry  out  tbe  ar- 
bitration agreement  MA  liter  a  formal 
order  was  entered  by  tlie  codrt  co^ttnnlng 
tbe  cases.  Then,  after  the  award  Was  made, 
Thompson  himself  moved  for  judgment  on 
the  award,  thus  recognizing  that  It  was  a 
statutory  arbitration,  and  that  the  court  had 
Jurisdiction  to  enforce  the  award.  Barber 
also  acted  on  the  same  theory,  and.  asked  the 
court  to  set  aside  the  award.  However, 
when  the  award  was  set  aside,  the  motion 
of  Thompson  for  Judgment  was  withdrawn. 
Whether  the  award  was  set  aside  for  fraud, 
misbehavior  of  the  arbitrators,  or  for  legal 
defects,  was  not  shown,  but  presumably  the 
grounds  ni)on  which  the  court  set  it  aside 
warranted  the  action  taken. 

12]  Considerable  is  said  about  the  time 
which  elapsed  between  the  award  and  the 
action  of  the  court  on  it,  but  the  statute  does 
not  prescribe  howi  soon  after  an  award  is 
made  that  a  party  must  ask  to  have  it  made 
a  rule  of  court  It  should,  of  course,  be  done 
within  a  reasonable  time,  and  there  is  a  pro- 
vision that  the  court,  at  the  next  term  after 
the  award  Is  filed,  shall  enter  tbe  Judgment 
on  it  if  no  legal  exceptions  are  taken  to  the 
award  or  other  proceedings.  Gen.  Stat  1909, 
I  367.  As  both  .parties  came,  into  court,  and 
asked  that  action  be  taken  on  the  .award 
and  submitted  themselves  to  Its  Jurisdiction, 
no  question  can  well  arise,  as  to  the  power  of 
the  court  at  the  time  its  action  was  ttricen. 
The  action  of  Barber  in  taking  down  what 

.  remained  of  the  fund  which  he  had  deposit- 
ed as  a  guaranty  that  he  would  perform  tbe 
award  did  not  prevent  him-  from  challenging 
the  validity  of  the  award.  If  it  was  void  for 
fraud,  or  upon  any  othfer  ground,  he  was 
entitled  to  all  of  it  There  was  no  voluntary 
payment  of  the  award  as  the  arbitrators,  to 
whose  credit  it  was  deposited.  Immediately 
after  the  decision  checked  out  as  much  of 
tbe  fund  as  was  necessary  to  vny  their  own 
fees,  as  well  as. other  costs,  and  they  turned 
over  to  Thompson  the  amount  they  had 
awarded  to  him.    The  fact  that  more  than 

'  1600  of  the  fund  had  been  appropriated  tie- 
fore  he  had  an  opirartunity  to  except  to  the 
award  or  to  challenge  its  validity  may  have 
suggested  the  cautionary  step  to  take  down 
as  mncb  as  was  left  of  the  fund.  In  no 
event  can  his  action  In  that  respect,  or  the 
accn>tance  of  the  cost  deposit,  estop  him 
from  contesting  the  validity  of  the  award, 
and  eq>eclally  after  the  diat^ct'  court  had 
taken  cognizance  of  the  case  and  found  suf- 
ficient grounds  for  setting  the  award  aside. 
It  may  also  be  fairly  presumed,  in  the  ab- 
sence of  a  contrary  showing,  that  all  ques- 
tions like  this  one.  Which  might  affect  the 
right  of  Barber  to  a  hearing  of  his  motion 
to  set  aside  the  award,  were  correctly  de- 
termined. 

The  ladgment'of  the  district  court  Is  af< 
firmed.    All  the  Justices  concurring. 


'  ift  Kaa.  6(1) 
FUNK  T.  SHAWNIBB  FIRB  INS.  OO. 
(Supreme  Court  of  Kansas.    July  6,  1912.) 

(ByUalut  ly  t\»  Court.) 

1.  Depositions  (|  90*)— Bight  to  Ubb— ?!>• 
BOKAI.  Attsrdahck  ow  Witscss. 

A  party  still  has  the  right  to  use  tbe  depo> 
■itlon  of  a  witneag  who  resides  in  another  coun- 
ty, notwithstanding  that,  under  the  present 
statute,  he  might  veqnire  lila  persoaal  attendance 
at  the  trial. 

[Ed.  Note.— For  other  cases,  see  Depositicnis, 
Cent.  Big.  H  24&-255,  26&^60;   Dec  Dig.  i 

2.  Appeal  and  E^bob  (i  1047*)'— AnmsBioir 
or  fiviDBHCE— Habvlbss  EteBOB, 

A  Judgment  will  not  be  reversed,  merely  be- 
canse  of  the  refusal  of  the  trial  court  to  strike 
out  evidence  which  was  competent  when  ad- 
mitted, but  Was  afterwards  shown  to  be  sec- 
ondary, when  no  actual  _prejodice  appears. 
Clements  v.  Oil  Co.,  87  E^  418,  124  Fac 
423,  followed. 

[£d.  Note.— For  other  case*,  see  4l>ceal  and 
Error,  Cent  Dig.  (t  4132,  413^,  41^^-4162; 
Dec.  big.  {  1047.*] 

3.  Trial.  (I  397*)— Fiwdinqs— PBESiniPTiONB. 

The  rule  that  a  special  verdict,  in  order  to 
support  a  judgment,  must  include  a  finding  upon 
eveiy  fact  iiseentiai  thereto  has  no  application 
where  tbe  court,  upon  request,  states  the  con- 
clusions of  fact  found  separately  from  the  con- 
clusions of  law.  In  that  case,  in  the  al>sence  of 
a  request  for  futtfaer  findings,  the  judgment  im- 
plies a  finding  favorable  to  the  prevailing  party 
upon. any  issue  not  specifically  covered. 

r£!d.  Note.-rS'or  other  cases,  see  Trial,  Cent 
Dig,  II  940-045;   Dfec.  Dig.  I  397.*] 

Appeal  from  District  Court,  Marion  County. 

Action  by  John  D.  Funk  against  the  Sliaw- 
nee  Fire  InsurancQ  Company.  Judgment  for 
plaintifT,  and  defendant  .appeals.     Affirmed. 

Mulvane  &  Ganlt,  of  Topeka,  and  D.  B. 
Hite,  of  Topeka,  for  appellant.  H.  8.  Martin, 
of  Marlon,  for  ai^)elle& 

MASON,  J.  Fred  Nuss,  tbe  owner  of  a 
mortgaged  farm,  insured  the  buildings  in 
the  Shawnee  Fire  Insurance  Company;  the 
loss  being  made  payable  to  the  mortgagee, 
who  held  the  policy.  lixcept  as  to  tlw  mort- 
gagee, the  Insurance  was  to  be  rendered  void 
if  a  change  took  place  In  the  title  of  the 
property,  or  If  it  should  be  aseigned,  unless 
an  agreement  thereto  was  indorsed  on  tbe 
policy.  Nuss  sold  the  farm  to  JohuD.  Funk. 
A  loss  occurred,  which  was  paid  to  the  mort- 
gagee; the  company  taking  an  assignment  of 
the  mortgage.  Funk  paid  the  amount  due 
In  excess  of  the  Insurance  and  brought  an  ac- 
tion against  the  company  to  compel  it  to  re- 
lease the  remainder.  The  company  defend- 
ed, upon  the  ground  that  no  assignment  of 
the  policy  had  been  made  from  Nuss  to  Punk 
with  its  consent  Upon  the  first  trial,  a  de- 
murrer to  the  plaintUTs  evidence  was  sus- 
tained. This'  ruling  was  reversed  on  appeal. 
82  Kan.  525,  108  Pae.  832.  A  second  trial 
resulted  in  a  Judgment  for  tbe  plaintiff,  and 
the  defendant  appeals. 

[1]  Complaint  is  mad^  of  the  admission  of 
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tbe  ofBclal  transcript  of  the  testimony  given 
at  tbe  totmer  trial  by  a  witness  who  was  a 
resident  of  the  state,  hot  not  of  the  county. 
The  suggestion  Is  made  that  since,  under  the 
present  Cdde  (Civ.  Code,  }  326  [Gen.  St  1909, 
i  5920]),  ithe  attendance  of  the  witness  could 
have  been  '  required,  the  transcript  of  his 
former  testimony  should  not  have  been  ad- 
mitted. Such  a  transcript  may  t>e  used  "un- 
der like  drcumstances  and  with  like  effect 
as  the  deposition  of  such  witness."  Gen. 
Stat  1909,  I  2407.  Section  858  of  the  Code 
(Gen.  St  1909,  f  5953)  provides  that  "when 
a  deposition  is  offered  to  be  read  in  evidence, 
it  must  appear  to  the  satisfaction  of  the 
court  that  *  •  •  the  attendance  of  the 
witness  cannot  be  procured;"  but  the  quali- 
flcatlon  is  added,  "for  any  cause  specified  In 

.  section  337."    And  secUon  337  (Gen.  St  1909, 

-I  6931)  reads:  "The  deposition  of  any  wit- 
ness may  be  used  only  In  the  following  cases: 

■  FiTSt  wlien  the  witness  does  not  reside  in 
the  county  where  the  action  or  proceeding  la 
pending."     It  is  true  that  when  these  sec- 

.  tions  were  originally  enacted  a  witness  could 
not  be  required  to  attend  a  trial  outside  the 
county  of  his  residence ;  but  we  do  not  think 
the  l^icglslature  Intended,  In  permitting  a 
litigant  to  require  tbe  resident  of  another 
county  to  attend  a  trial,  to  compel  lilm  to  do 
80,  If  he  preferred  to  make  nse  of  a  deposi- 
tion. This  seems  especially  obvious  In  view 
of  the  provision  that  "the  costs  of  witnesses 
attending  from  outside  the  county  shall  not 
be  taxed  against  the  opposing  party  unless 
by  order  of  the  court"    Civ.  Code,  |  326. 

[2]  The  plalDtltr  was  permitted  to  testis, 
In  substance,  ttiat  he  orally  agreed  to  pur- 
cliase  the  property  from  Nuas  on  certain 
terms,  whtcb  Included  the  transfer  to  him  of 
the  insurance;  that  they  together  went  to 
J.  O.  Fast  the  agent  of  the  Insurance  com- 

'  pany,  and  tcld  him  of  their  agreement;  that 
he  reduced  it  to  writing,  making  two  copies, 
which  they  signed,  each  retaining  one.  The 
defendant  moved  to  strike  out  the  testimony 
as  to  the  oral  agreement  on  the  ground  that 

.  presttmptiv^y  all  their  negotiations  were 
merged  in  the  written  Instxument  which 
became  the  primary  evidence.  The  overrul- 
ing of  this  motion  is  relied  upon  as  error. 
The  argument  may  be  disposed  of  In  tbe 
language  used  of  a  similar  contention  In  Cle- 
ments v.  OU  Co.,  87  Ka^,  418,  124  Pac.  423, 
decided  June  8,  1912:  "No  assurance  Is  of- 
fered the  court  that  the  plaintiff's  evidence 
-was  untrue;  that  the  memorandum  Is  differ- 
ent from  his  testimony;  or  that  the  result 
would  be  changed  if  the  memorandum  were 
prodtt<!ed.  The  defendant  pimply  stands  upon 
a  rule  of  evidence  and  (^sks  that  the  verdict 
and  Judgment  be  upset,  In  order'  that  the 
plaintiff  may  be  compelled  to  prove .  a  ,fact 
In  a  better  way.  The  statute  limits  the 
court's  power  of.  reversal  to  cases  In  which 
prejudice  to  substantial  rights  is  made  to  ap- 
pear.   Prejudice  Is  not  preeiiined;  and  a  Judg- 


ment based  upon  uncontradicted  evidence, 
competent  when  admitted,  but  which  after- 
warida  turns  out  to  .be  of  secondary  quality, 
will  not  be  reversed, .  unless  it  can  be  said 
from  the  record  that  the  result  would  probr 
ably  be  different  If  the  primary  evidence  were 
produced."    , 

[3]  The  court,  upon  request,  made  separate 
findings  of  fact  apd  conclusions  of  law.  We 
are  asked  to  set  aside  the  Judgment,  opt  the 
ground  that  no  finding  was  made  that  the 
policy  was  transferred  from  Nuss  to  Funk. 
No  specific  finding  was  mnde  to  that  effect 
although  a  part  of  tbe  evidence,  on  the  sub- 
ject was  set  out  In  detail.  Such  omission, 
however,  is  not  fatal  to  the  Judgment;  the 
general  finding  for  the  plaintiff  covering 
the  matter.  "Where  the  court  attempts  to 
make  special  findings,  as  requested  by  a 
party,  and  inadvertently  falls  to  make  a 
special  finding  upon  some  particular  matter 
in  controversy,  or  makes  such  finding  in  too 
general  terms,  the  court  does  not  thereby 
commit  substantial  error,  unless  its  attention 
is  first  called  to  the  omission  to  find,  or  to 
the  defective  finding,  and  it  then  fails  or 
refuses  to  correct  the  same."  Briggs  v.  Eg- 
gan,  17  Kan.  689,  691.  The  rule  which  re- 
quires a  special  verdict  to  cover  every  issua 
of  fact  (Civ.  Code,  !  294  [Gen.  St  1909,  I 
5888])  has  no  application.  Hazard  Powder 
Co.  V.  Viergutz,  6  Kan.  471,  486;  note,  24  Lw 
R.  A.  (N.  S.)  2.  In  the  absence  of  a  reqneM 
for  farther  findings,  the  Judgment  Implies 
a  finding  favorable  to  the  prevailing  party 
upon  any  Issue  not  apecifically  covered. 
Chrlstisen  v.  Bartlett  78  Kan.  118,  95  Bac. 
1130;  Gas  Co.  V.  Fletcher,  81  Kan.  ^76;  86, 
105  Pac.  34 

The  judgment  is  afitemed.  All  the  JD»- 
tices  concurring. 


(87  Kan.  .652) 
•  KENNETT  ▼.  KIDD  et  at 
(i^upreme  Conrt  of  Kansas.    July  6,  1M2.) 

(StiUahu*  ly  tte  Court.; 

1.  Wills  (I  712*)— Validitt— Attestatiow— 

COMPETENCT    OF    WlTNESJ5E8. 

A  provifeion  in  a  will  giving  propferty  to  a 
local  camp  of  Modem  Woodmen  is  dot  v«id 
because  the  will  was  witnessed  by  members  pt 
such  camp. 

[Ed.  Note.— For  other  eases,  see  Wills,  (Tent 
Dig.  §1 1693,  1694;  Dec.  Dig.  {  712.»1  • 

2.  Wills  (J  lO*)— Natttrb  of  TESTAJrteWTAaY 
Poweb—Oapachy  to  Taks  bt  Dbvibb-M 
BbqcesT).  ^ 

Fraternal  Insurance  orders  being  under  the 
niles  and  restrictions  oi  the  statute,  such  local 
Camp  is  not  competent  to  tike  and  hold  prot>- 
erty  given  to  it  by  will;  its. legal  soacee  ef  in- 
come being  dues,  premiums,  and  a£^e'Esmellt8., 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent 
Dir.  S!  18-25;   Dec.  Dig.  S  10.*] 

3.  Insurance  (f  696*)— JttJTCAi,  Bei*i!fit  Iw- 

BtTBANCE  —  ASSOCIATIOItrS  ►— AOTHOMTT    '  TO 

Hold  Pbopebtt. 

Tjmder  sections  1882-1834,  Gen.  gut  1909, 
such  camp  ia  authorised  to  hold  only  such  real 
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estate,  inclndin;;  buildingB,  as  may  be  necessary 
to  provide  suitable  accommodations  for  holding 
meetings  and  transacting  business,  although 
snch  necessary  buildings  may  be  used  in  part 
for   other   purposes.  i 

[Bd.    Note.— For  other  cases,   see  Insurance! 
Cent  Dig.  I  1837;   Dec.  Dig.  |  696.*] 
4.  Wills    (J    229*)  —  Validitt  —  Right    to 

Question  Vauditt. 

When  a  testator  has  attempted  to  devise 
and  bequeath  to  such  camp  real  and  personal 
property,  bis  heirs  may  affirmatively  or  defen- 
sively assert  the  invalidity  of  such  provision 
and  the  inability  of  the  camp  to  take  there- 
under. 

[Ed.  Xote.— For  other  cases,  see  Wills,  Cent. 
Dig.  il  550-654;   Dec.  Dig.  i  229.*] 

Appeal  from  District  Court,  Geary  County. 

Action  by  Mary  E.  Kennett  against  Mrs. 
Howard  Kidd  and  otbers.  From  a  Judgment 
tor  defendants,  plaintiff  appeals.    Modified. 

W.  S.  Roark,  Lee  Monroe,  and  Carr  W. 
Taylor,  all  of  Topeka,  for  appellant.  J.  V. 
Hampbrey,  of  Junction  City,  F.  L.  Williams, 
of  Clay  Center,  and  Simon  &  McClure,  of 
Topeka,  for  appellees. 

WEST,  J.  This  action  was  brought  by 
tfary  E.  Kennett  to  set  aside  the  will  of 
her  father,  John  C.  Kennett,  who  departed 
this  life  March  30,  1910,  having  executed  the 
instrument  six  days  before.  The  plaintiff 
testified  that  she  lived  with  her  father  as 
a  member  of  the  family  until  about  30  years 
of  age.  Her  mother  died  when  she  was  4, 
and  when  she  was  19  her  father  remarried. 
After  a  son  of  the  second  marriage  became 
about  10  years  old,  her  father  appears  to 
have  separated  from  the  family,  and  the 
plaiatUf  continued  to  prepare  bis  meals  and 
take  them  to  him.  The  half-brother  lived 
with  the  brother  and  sister  for  about  12 
years.  Plaintiff  bad  the  care  of  the  half- 
brother;  the  stepmother  having  left  the  home 
when  the  boy  was  about  BVi  yejirs  of  age. 
When  about  16  the  boy  left  home  and  after- 
wards returned  and  stayed  for  a  time.  Plain- 
tiff continued  to  keep  house  and  lived  with 
him  np  to  the  time  of  bis  death.  The  fa- 
ther and  daughter  had  nothing  to  do  with 
each  other  and  did  npt  speak  for  about  15 
years  until  after  the.  elder  brother  went 
away,  when  they  became  friendly.  It  ap- 
pears that  for  many  years  Mr.  Kennett  kept 
a  store  at  Milford  and  some  time  before  his 
death  had  a  stroke  of  paralysis  which  great- 
ly disabled  him  so  that  he  was  unable  to 
attend  to  the  store  without  help.  He  appear- 
ed greatly  attached  to  his  son  WillLttm,  whose 
death  seemed  greatly  to  affect  him.  WUllam 
belonged  to  the  Woodman  Ordjer,  members  of 
which  officiated  at  bis  funeral.  He  left  sopie 
property  and  life  Insurance  of  which  t^e 
plaintiff  .  received  quite  an  amount.  After 
Mr.  (wennett  had  b^(x>me,partiaUy  paraly^«)d. 
a  membership,  was  applied  for  in  a  local 
Woodman.  cami>,  and.  certain  officer^,,  upon 
the  occasion  of  a  meeting,  went  over  to  his 


store  where,  he  was -initiated  Into  the  order 
as  a  Bo<;lal  member,  but  he  nerer  attended 
any  of  its  meetings.  The  testimony,  while 
doubtful  and  eonflicting  on  many  points,  is 
very  clear  that  he  possessed  none  of  the 
qualifications  which  would  naturally  lead  to 
bis  selection  as  a  social  member.  A  neigh- 
bor, Unscott,  who  had  lived  in  the  vicinity 
42  years  and  bad  been  postmaster  a  great 
many  years  and  had  known  Mr.  Kennett 
since  1869,  called  on  him  in  March,  1910, 
having  been  sent  for  with  reference  to  a 
will.  A  paper  which  the  testator  said  was 
his  will  was  presented  to  Mr.  Llnscott  for 
examination  to  see  if  be  thought  it  correct 
He  informed  Mr.  Kennett  that  he  thought  it 
was  correct  with  the  exception  of  some 
change  In  the  final  execution.  The  old  gen- 
tleman spoke  about  Mrs.  Cornwell,  his  nurse, 
who  would  receive  $1,000.  He  also  spoke  of 
Mrs.  Taylor,  and  said  he  wanted  to  make 
some  provision  for  ber,  as  she  bad  been  kind 
to  him  In  cooking  and  caring  for  him.  He 
made  some  remarks  regarding  the  provision 
for  the  Woodmen  and  for  the  Kansas  Or- 
phans* Home.  He  said  he  had  appreciated 
the  latter  institution  and  thought  it  was 
very  worthy,  and  he  wanted  to  do  something 
for  it,  and  he  had  made  provision  in  his  will 
accordingly;  that  he  had  connected  himself 
with  the  Woodmen  in  order  to  have  somebody 
to  care  for  him  when  he  got  past  caring  for 
himself  and  had  made  a  provision  for  the 
order.  He  said  that  Mary,  the  plaintiff,  had 
Ignored  blm,  and  he  would  give  her  only 
$5.  He  asked  no  advice  as  to  the  disposition 
of  the  property,  but  only  as  to  the  form  of 
the  will.  Later  he  sent  for  the  witness 
again,  who  read  the  will  over.  The  attesta- 
tion having  bera  changed  as  suggested,  Mrs. 
Cornwell  was  called  in,  and  the  will  was 
read  io  ber  presence  and  in  the  presence  of 
the  testator.  Some  two  weeks  before  this 
he  had  drawn  up  a  deed  for  certain  lots  to 
the  Woodmen  and  given  It  to  the  witness, 
telling  him  to  hold  It  until  ordered  to  turn  it 
over.  Nothing  further  was  said  concerning 
this  deed.  The  will,  after  providing  for  a 
monument  and .  inscription,  devised  to  the 
plaintiff  $5,  to  the  son  by  the  second  wife 
f5,  to  Mrs.  Kidd  two  lots  in  Milford,  to 
Mrs.  Taylor  .$500,  to  Mrs.  Cornwell  $1,000,  to 
the  Kansas  Children's  Home  Society  $1,000, 
and  then  gave  and  bequeathed  to  camp.Noi 
1,704  •  of  the  Modem  Woodmen  of  America 
of  Milford,  Kan.,  "to  be  used  as  said  camp 
may  see  fit,"  all  the  remainder  of  his  prop>- 
erty,  real  and  personal;  certain  restrictions 
being  specified  against  the  ui^e  of  It  for  cer- 
tain purposes  and  respecting  the  cutting  of 
growlQg  timber.  Plaintiff,  in  her  petition, 
alleged  that  her  father  was  of  unsound  mind 
and  had  no  testamentary  capacity  at  the 
time  of  executing,  the  iusf^ument,  and  that 
he  l^as  induced  by  qndue  influence  exercised 
over,  bltp  by  officers  and  members  of  the 
Woo^m^n  Camp. 


•For  other  cases  see  lame topic  and  Wtlon  NtrMBBR  in  Decj  big.  t  Ata.  Dig.  Key  No.  Series  t  ReU't  Indekas 
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While  thb  testimony  sbows  that  Mr.  Ken- 
nett  wag  abont  80  years  of  age  and  rery 
feeble,  and  while  there  la  an  abundance  of 
testimony,  pro  and  con,  as  to  his  mratal 
capacity,  the  conrt  found  against  the  plain- 
tiff, and,  whatever  our  opinion  might  be  as 
to  the  correctness  of  such  finding,  It  could 
not  be  disturbed,  although  the  testimony 
fairly  shows  that  Mr.  Kennett  had  a  clear 
comprehension  of  property  matters  and  the 
way  in  which  he  desired  his  estate  to  go. 

The  conrt  also  found  against  the  plaintiff 
on  the  question  of  undue  influence,  and 
while  the  circumstances  surrounding  the  pe- 
culiar reception  of  the  testator  as  a  social 
member  and  the  peculiar  conduct  of'  members 
of  the  local  lodge  and  the  gossip  occasioned 
thereby  might  well  Justify  the  conclusion 
that  the  object  sought  was  far  more  financial 
than  social,  It  is  not  necessary  to  determine 
that  question. 

[1]  It  is  also  argued  that,  as  the  will  was 
witnessed  by  members  of  the  local  camp  who 
were  in  reality  beneficiaries,  they  were  In- 
competent as  witnesses,  and  for  that  reason 
the  will  should  be  held  for  naught.  This 
presents  a  question  on  both  sides  of  which 
much  might  be  said,  but  the  weight  of  au- 
thority is  to  the  effect  that  members  of  a 
corporation  are  competent  to  witness  a  will 
which  bequeathes  or  devises  property  to  the 
corporation  Itself. 

It  is  strenuously  insisted  that  leaving  the 
only  daughter  a  bequest  of  only  $5  renders 
the  will  so  manifestly  unreasonable  as  to 
make  it  a  very  decided  object  of  suspicion. 
Two  things  may  be  said  concerning  this: 
One,  that  the  trial  court  having  found  the 
testator  to  have  possessed  eufflcient  testa- 
mentary capacity,  it  must  follow  that  he  had 
the  full  and  complete  right  to  determine  for 
himself  the  reasonableness  or  unreasonable- 
ness of  any  devise  or  bequest  made  by  him. 
Underbill  on  Wills,  §  135;  Glnter  v.  Ginter, 
79  Kan.  721,  101  Pac.  634,  22  L.  R.  A.  (N.  S.) 
1024;  Kerr  v.  Kerr,  85  Kan.  460,  116  Pac. 
880.  Second,  that  while  plaintiff  was  the 
only  daughter,  the  testimony  shows  conduct 
and  assertions  concerning  her  father  which 
he  might  have  deemed  a  sufficient  excuse 
for  making  no  provision  whatever  for  her, 
In  view  of  the  fact  that  she  was  a  woman 
of  mature  years  and  already  fairly  well 
provided  for. 

[2]  It  is  finally  contended  that  the  devise 
and  bequest  made  to  the  local  camp  are 
void  for  the  reason  that  the  camp  is  not 
competent  to  take  under  the  will,  or  rather, 
to  hold  the  real  estate  devised. 

[3]  It  is  argued  that  the  statute  (Oen.  St. 
1909,  {  1832)  restricts  the  camp  in  its  holding 
of  real  estate  to  such  as  may  be  necessary  to 
provide  suitable  accommodations  for  the 
holding  of  its  meetings  and  the  transaction  of 
Its  business.  Chapter  164  of  the  Laws  of 
1899  provided  ttiat  any  council  or  camp 
"may  purchase,  own,  manage,  control,  im- 
prove and  dispose  of  such  real  estate,  la- 


dudlng  a  suitable  building  as  may '  be  neces- 
sary to  provide  suitable  accommodations  for 
the  holding  of  its  meetings  and  transacting 
its  business;  provided,  that  any  such  building 
may  be  used  in  part  for  other  purposes." 
Sections  2  and  3  of  the  act  provided  that  the 
title  to  property  mentioned  should  l>e  vested 
In  the  lodge  or  other  subordinate  organiza- 
tion, and  that  transfers  might  be  made  by 
the  trustees  or  managers  thereof,  and  tliat 
such  subordinate  organization  might  con- 
tract, sue  and  be  sued  through  Its  trustees  or 
managers  In  any  matter  affecting  such  real 
estate  or  buildings,  but  that  no  Judgment 
rendered  against  such  organization  should 
have  any  force  or  effect  except  as  against  the 
property  owned  as  provided  In  the  act  The 
first  provision  was  amended  In  1909  so  that 
the  camp  "may  purchase,  own,  manage,  con- 
trol, improve,  mortgage  and  dispose  of  such 
real  estate,  including  such  suitable  building 
or  buildings  as  may  be  necessary  to  provide 
suitable  accommodations  for  the  holding  of 
its  meetings  and  transacting  of  its  business, 
and  may  purchase,  own,  manage,  control  and 
dispose  of  stock  in  a  corporation  which  has 
for  its  purpose  the  building,  erection,  cour 
trol,  management  or  ownership  of  such  suit- 
able building  or  buildings  as  may  be  neces- 
sary to  provide  suitable  accommodations  for 
the  holding  of  meetings  and  transaotlng  of 
business  of  any  organization  or  organizations 
as  are  provided  for  herein:  Provided,  that 
any  such  building  or  buildings  as  are  provid- 
ed for  herein  may  be  used  in  part  for  other 
purposes."  Gen.  Stat  1909,  i  1832.  The 
other  features  of  the  act  at  1899  remain  as 
they  were.  It  is  manifest  from  this  legisla- 
tion that  the  camp  In  question  cannot  law- 
fully hold  real  estate  except  such  as  may  be 
necessary  to  provide  suitable  accommoda- 
tions for  holding  its  meetings  and  transact- 
ing Its  business.  Including  such  buildings  up- 
on the  real  estate  as  may  be  necessary  for 
such  purposes.  When,  and  only  when,  such 
buildings  and  real  estate  are  necessary  for 
these  purposes,  can  the  lodge  lawfully  hold 
the  same,  but  in  that  case  the  buildings  them- 
selves need  not  be  confined  exclusively  to 
lodge  purposes,  but  If  used  in  part  therefor 
they  may  be  used  in  part  for  other  pur- 
poses; the  evident  intention  being  tliat,  when 
a  camp  needs  and  erectJ  a  lodge  buUdIng,  it 
may  make  it  large  enough  so  that  a  portion 
of  it  may  be  rented  and  thus  furnish  an  In- 
come as  a  partial  return  upon  the  expendi- 
ture. With  these  provisions  thus  construed. 
It  is  absurd  to  claim  that  a  small  local  lodge 
could  need  a  farm  or  body  of  land  such  as 
is  covered  by  the  will  in  question  to  provide 
suitable  accommodations  for  holding  its  meet- 
ings and  transacting  its  business. 

Somewbat  strangely,  neither  the  records 
nor  tlie  briefs  advise  us  as  to  wliat  the 
property  sought  to  be  given  to  the  camp  con- 
sists of,  except  what  appears  upon  the  face 
of  the  will,  and  a  statement  in  the  brief  of 
the  plaintiff's  counsel  that  the  residue  going 
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to  the  camp 'a  mounts 'to  over  $9,000.  From 
the  fact  that  Mr.  Kennett  n-as  engaged  in 
conducting  a  atore  It  may  be  assumed  that 
the  bequest  covered  the  stock  of  goods,  al- 
though Its  value  or  the  number  of  acres  con- 
tained In  the  land  devised  does  not  appear. 
Somewhat  strangely,  also,  able  counsel  on 
both  sides  have  failed  to  suggest  whether  or 
not  the  camp  can  lawfully  hold  the  person- 
alty, and  the  matter  has  been  presented  and 
argued  very  much  as  if  the  entire  property 
sought  to  be  given  to  the  lodge  consists  of 
real  estate ;  but,  as  the  -question  of  personalty 
necessarily  arises.  It  must  be  considered  and 
determined.  Article  11  of  chapter  55,  Gen- 
eral Statutes  of  leOd,  sectlona  4303  to  4318, 
provide  for  fraternal  beneficiary  societies. 
Section  4310  provides  that  a  fraternal  assess- 
ment order  shall  have  certain  powers  and 
they  and  their  successors  in  their  corporate 
name  shall,  in  law,  be  capable  of  taking, 
purchasing,  holding,  and  disposing  of  real 
and  personal  estate  for  the  purpose  of  their 
con>oration.  This,  of  course,  must  be  con- 
«traed  with  the  provision  referred  to  touch- 
ing the  power  of  a  camp  to  hold  real  estate. 
Section  4S03  provides  4hat  '*the  fund  from 
which  the  payment  of  the  beneflts  of  such 
association  shall  be  made,  and  the  fund  from 
which  the  expanses  of  such  association  shall 
be  defrayed,  shall  be  derived  from  asseud- 
ments,  premiums  or  dues  collected  from  its 
members,  and  interest'  accumulations  there- 
on." This  language  would  tse^m  to  indicate 
strongly  an  intention  that  fraternal  bene- 
ficiary orders  should  have  but  the  one  source 
«t  income,  that  arising  from  dues,  premiums, 
and  assessments.  See  State  v.  Vandlver,  213 
Mo.  187,  111  S.  W.  911,  15  Ann.  Cas.  283, 
where  the  Supreme  Court  of  Missouri  con- 
strued this  language.  The.  local  camp  com- 
posed of  a  number  of.  Individuals  is  an  en- 
tity of  itself,  and  the  gift  does  not  go  to  the 
members,  but  to  the  catap,  "to  be  used 'as 
said  camp  jnay  see  fit."  There  is  no  trust  for 
charitable  vises;  there  is  no  charity.  There 
is  simply  a  gift  outright  to  tlie. local  camp 
of  a  fraternal  order  of  a  large  amount  of 
property,  real  and  personal,  to  be  used,  not 
as  fhe  law  provides,  but  as  thie  camp  may 
see  fit.  While  corporations  usually  are  not 
prohibited  from  accepting  devises  and  l»e- 
quests,  and  while  one  of  sound  mind  may 
give  his  property  to  whatsoever  persons  he 
desires,  it  appears  to-  be  the  legislative  policy 
of  the  state  that  fraternal  beneficiary  socie- 
ties are. to  be  governed  by  rules cind  restric- 
tions applying  speciflcally  to  them,  and  in- 
deed this  may  well  be,  because  such  societies 
are  not  corporations  of  the  ordinary  kind 
or  in  the  usual  acceptatioi;t  of  the  term. 
They  are  associations  of  men  who-  voluntarily 
combine  fOr  mutual  benefit,  but  who  can  do 
so  only  tinder  the  terms  and  provisions  pre- 
scribed Jby  the  legislature.  It  .might,  well 
be  argued  that  the  court  cannot  assume  or 
know  Judicially  that  the  property  in  ques- 
tion Is  not  needed  for  a  lodge  room  ot  build- 


ing; but  we  cannot  be  called  ttpon  to  indulge 
In  the  iibsurdlty  of  assuming  or  supposing 
that  a  small  local  camp,  like  the  one  In 
question,  could  by  any  reasonable  possibility 
need  for  such  purpose  property  of  the  talue 
of  19,000  or  more.  Further,  If  the  camp  does 
need  a  building,  the  law  prescribes  the  source 
of  Its  Income  which  is  entirely  different  from 
that  sought  to  be  drawn  upon  in  this  case. 
We  think,  therefore,  as  a  matter  of  proper 
statutory  construction  and  of  everyday  com- 
mon sense  that  the  attempted  gift  of  this 
property  was  something  of  which  the  camp 
may  not  lawfully  avail  itself. 

[4]  The  question  remains  whether  any  one 
but  the  state  can  call  in  question  the  right 
to  hold  this  property.  As  a  general  rule, 
when  corporationis  do  acts  or  attempt  to  hold 
property  ultra  vires,  private  parties  may  not 
l>e  heard  to  complain  for  the  reason  that  cor- 
porations, being  the  creatures  of  the  state 
and  subject  to  its  sovereign  will,  are  to  be 
corrected  only  by  the  state.  The  rule  more 
frequently  applies  when  the  assumed  powers 
render  the  conveyance  voidable  and  not  ab- 
solutely void.'  Approaching  the  matter  from 
the  point  of  reason  and  logic,  we  have  this 
situation:  The  law  directs  how  property  un- 
disposed of  according  to  law  shall  descend  at 
the  death  of  the  owner.  The  law  prohibits 
the  devisee  inqnestion  from  taking  and  hold- 
ing the  property  sought  to  be  devised  by  the 
testator.  Such  conveyance  is  not  voidable 
but  void;  therefore  ttie  persons  whom  the 
law  has  selected  as  the  proper  heirs  to  this 
property  have  a  right  to  object  to  being  de- 
prived thereof,  and  have  the  right  to  assert 
tlielr  statutory  claim  in  opposition  to  that  of 
the  camp  which  has  no  legal  basis  whatever. 

A  proposition  which  seems  so  consonant 
with  the  dictates  of  reason  is  fortunately 
supported  by  respectable  authorities.  Under- 
bill on  the  Law  of  WUls,  §  841,  says:  "Where 
the  amount  of  the  property  which  a  charita- 
ble corporation  'may  own  is  thus  expressly 
limited  by  statute,  every  devise  or  bequest 
is  void  BO  far  as  it  attempts  to  convey  to  it 
the  title  to  property  which  In  value  exceeds 
the  limitation  mentioned  In  the  statute.  '  Th? 
title  to  the  property  in  excess  of  the  statutory 
Umlt  does  not  vest  in  the  corporation,  for 
the  statute  has  deprived  the  corporate  bene- 
flolary  of  all  .capacity  to  take  by  will  so  far 
aa  the  devise,  exceeds  the  limitation  Imposed 
by  statute.  The  property  thus  invalldly  dis- 
posed of  passes  to  the  residuary  devisee,  in 
case  there  la  a  residuary  clause,  or,  if  there 
.be  none,  then  to  the  heirs  or  the  next  of 
kin  of  the  testator,  as  Intestate  property." 

If'  thlS'  be  true  respecting  charitable  cor- 
porations, by  so  much,  the  'more  must  It  be 
true  in  regard  to  fraternal  beneflclary  asso- 
ciations. In  the  Matter  of  McOraw,  111  N. 
T.  66,  10  N.  B.  233,  2  L.  B.  A.  387,  the  stat- 
ute limited  the  amount  of  property  which  In- 
coiTPoiiated  colleges  might  take  and  hold  by 
gift,  grant,  or  devise,  and  it  was  held  that 
Bucb  Umltation  was  a  prohibition  upon  iU 
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taking  and  boMing  property  beyond  the 
amount  limited,  and  that  the  heirs  or  next  of 
kin  of  the  testatrix  could  raise  the  question. 
The  opinion  was  by  Judge  Peckham,  who 
went  into  an  exhaustive  examination  of  the 
questions  presented  and  the  cases  cited  in 
the  Tolumlnous  briefs  of  counsel.  He  quoted 
-with  approval  from  De  Gamp  v.  Dobbins,  31 
N.  J.  Bq.  600,  where  it  was  said:  "Nor  can 
I  assent  to  the  other  principle  that  if,  as  the 
condition  assumes,  this  bequest  is  violative 
of  the  law  if  carried  Into  effect,  then  no  one 
but  the  state  can  intervene.  I  find  no  war- 
rant for  such  a  doctrine,  either  in  the  legal 
principles  belonging  to  the  subject  or  tn  the 
adjudications.  *  *  •  A  grantor  making 
title  to  a  corporation  might  be  estopped  from 
questioning  the  effect  of  his  own  conveyance. 
So  a  mere  stranger  could  not  question  such  a 
corporate  title.  But  I  have  not  observed 
any  decision  that  asserts,  where  a  title  is 
created  by  devise  which  vests  in  a  corpora- 
tion for  its  own  use  a  Ic^rger  quantity  of 
property  than  the  laws  authorized,  tttat  the 
heir  at  law  has  no  right  to  make  objection." 
Ill  N.  X.  109,  19  N.  E.  254,  2  L.  R.  A.  387. 
After  quoting  this  and  other  expressions  of 
the  doctrine  it  was  said:  "The  will  does 
not  take  effect  until  the  testator's  death,  and 
then,  if  his  property  la  not  legally  devised  or 
bequeathed,  no  title  vests  for  a  single  mo- 
ment in  the  devisee  or  legatee;  but  it  vests 
instantly  In  the  heir  or  next  of  kin,  and  the 
corporation  claiming  under  the  wUl  asks  the 
aid  of  the  law  to  give  the  property  to  it,  and 
In  so  doing  It  must  show  the  authority  It  has 
to  taka" 

In  Wood  v.  Hammond,  16  E.  I.  98,  17  Atl. 
324,  the  Supreme  Court  of  Rhode  Island  held 
that  "the  question  of  the  corporation's  power 
to  take  the  whole  legacy  may  be  raised  by 
other  persons  interested  under  the  will,  and 
the  right  to  object  is  not  limited  to  the 
state."  It  was  there  said:  "The  same  ar- 
gument was  presented  with  great  ingenuity 
and  in  various  forms  in  Re  McOraw,  and  the 
court,  after  patiently  examining  the  argu- 
ment in  all  its  phases,  held  it  to  be  unsound. 
•  ♦  ♦  It  follows  that  the  property  given 
to  the  society  beyond  Its  capacity  to  hold  be- 
came immediately  subject  to  the  other  dis- 
positions of  the  will."  Ck>unsel  for  the  de- 
fendant cite  Investment  Co.  v.  Trust  Co.,  65 
Kan.  50,  68  Pac.  10S9,  holding  that  under  the 
alien  land  act  the  state  was  the  only  party 
who  could  Insist  upon  a  forfeiture,  but  a 
different  question  was  there  involved, '  and 
the  decision  Is  not  applicable.  Madden  v. 
SUte,  68  Kan.  658,  76  Pac.  1023,  is  also  cited; 
but  this  Involved  the  question  under  the 
same  alien  land  act.  Also,  Harris  v.  Gas 
Co.,  76  Kan.  760,  769,  92  Pac.  1123,  1126  (18 
L.  R.  A.  [N.  S.]  1171),  which  hcOd  that  the 
question  'of  the  character  of  business  a  cor- 
poration Is  authorized  to  engage  in  is  ordi- 
narily a 'matter  between  it  and  the  state  and 


not  open  to  collateral  inquiry.  But  the  opia> 
Ion  cites  from  Pape  v.  Capitol  Bank,  20  Kan. 
440,  27  Am.  Rep.  183,  which  held  that  if  the 
state  remains  silent  during  an  open  and  no- 
torious assertion  and  exercise  of  corporate 
powers,  an  individual  will  not  be  permitted 
to  raise  the  inquiry,  "unless  there  be  some 
powerful  equity  on  his  side."  In  Kelley  y. 
Forney,  80  Kan.  146,  101  Pac.  1020,  also  clt* 
ed.  It  was  said:  "It  is  true  that  Forney  ap- 
pears not  only  to  have  l>een  a  stockholder  In 
the  corporation,  but  to  have  owned  a  ma- 
jority of  the  stock.  If  his  rights  In  tliat  ca- 
pacity were  invaded  by  the  lease,  he  might 
tiave  attacked  Its  validity  In  an  appropriate 
proceeding.  But  an  action  of  forcible  entry 
and  detainer  is  not  of  tliat  character."  "If 
then  the  corporation  is  not  capable  of  taldng 
land,  but  nevertheless  a  devise  of  land  is 
made  directly  to  It,  the  devise  will  be  void, 
and  the  land  will  revert  to  the  heirs  of  the 
grantor,  under  the  theory  of  his  having  died 
intestate  as  to  it;  or  will  pass  under  other 
theories  to  other  devisees  under  other  provi- 
sions of  the  will."  10  Cyc.  U30.  See,  also. 
Barton  et  al.  v.  King  et  al.,  41  Miss.  288. 

It  is  also  claimed  that  the  testator  was 
unconscious  of  the  attestation  of  the  will, 
but  we  think  the  general  finding  of  the  court 
against  the  appellant  In  this  respect  waa  Jos- 
tided  by  the  evidence. 

No  reason  appears  why  the  wUl,  except 
the  portion  relating  to  camp  No.  1,704, 
should  not  be  carried  out. 

The  Judgment  is  modified,  and  the  proper- 
ty sought  to  be  given  to  the  Woodmen  Gamp 
must  go  to  the  heirs  as  the  law  directo.  All 
the  Justices  concurring. 


an  Kan.  7S1) 
STATE  ex  rel.  SIMON,  Co.  Atty.,  r.    FAIR- 
CHILD  et  aL,  State  Text-Book  Commission. 
(Supreme  Court  of  Kansas.    Jnly  0,  1912.) 

(BvUahvt  Iv  ihg  Court.) 

Schools   and    School  Distkicts  (|  167*)— 
Adoption    of    School    Books— "Unifobh 

Series." 

The  words  "a  uniform  series,"  as  used  in 
section  4,  c.  179,  Laws  of  1897  (Gen.  Stat 
1909,  I  7813),  which  authorizes  the  school  Text- 
Book  Commission  to  select  and  adopt  "a  uni- 
form series"  of  school  text-i>ooks  for  use  in  the 
public  schools  of  the  state,  have  reference  to 
the  whole  series  of  text-books  adopted  for  use 
in  the  public  schools.  The  use  must  be  uniform 
in  all  schools  of  the  same  grade.  The  text- 
books adopted  upon  any  subject  may  be  made 
up  of  l>ooks  prepared  by  different  authors,  pro- 
vided the  same  text-book  is  adopted  for  nse  in 
the  same  grade  in  all  the  public  scboolg.  It 
is  for  the  Text-Book  Commission,  in  its  dis- 
cretion and  judgment,  to  determine  whether  or 
not  text-books  by  different  authors  upon  the 
same  subject  are  so  arranged  as  to  permit  them 
to  be  used  connectedly. 

[E^.  Note.— For  other  cases,  see  Schools  and 
School  Districts^  Cent  Dig.  |  338;   Dec  Dig. 

For  other  definitions,  see  Words  and  Phrases, 
vol.  8,  p.  7175.] 


•For  other  casu  lOk  uma  topic  and  secUoa  Nyi^BEB  In  Dec.  DJ^.  &  Am.  Dig.  Key  No.  Series  A  Rep'r  Iiidexe^ 
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Application  by  the  State,  on  the  relation 
of  Ernest  E.  Simon,  County  Attorney,  for 
writ  of  mandamus  against  E.  T.  Faircliild 
and  otbers.  Demurrer  sustained,  and  writ 
dolled. 

E.  R.  Simon,  T.  F.  Garver,  and  Hugh  T. 
Fisher,  for  the  application.  Jolia  S.  Daw- 
son, Atty.  Gen.,  opposed. 

PORTER,  J.  Original  proceedings  In  man- 
damus. The  state,  on  the  relation  of  the 
county  attorney  of  Shawnee  county,  has 
brought  this  action  asking  for  a  writ  to  com- 
pel the  defendants  to  reconvene  as  the  State 
Text-Book  Commission,  and  to  let  contracts 
for  readers  and  geographies  for  use  in  the 
public  schools  of  Kansas. 

It  Is  alleged  In  the  petition  tliat  the  com- 
mission recently  awarded  the  contract  for 
first,  second,  and  third  readers  to  the  Woos- 
ter  Publishing  Company,  and  the  contract  for 
the  fourth  and  fifth  readers  to  the  Univer- 
sity Publishing  Company.  In  letting  con- 
tracts for  geographies,  it  adopted  for  use  In 
the  schools  Kings  Elementary  Geography, 
published  by  Scrlbner's,  and  selected  as  the 
advanced  text  on  geography  a  book  published 
by  the  McMillan  Company,  called  Tarr  & 
McMurray's  Advanced  Geography.  The  de- 
fendants have  demurred  to  the  petition. 

The  only  question  involved  is  the  right 
and  autliorlty  of  the  State  Text-Book  Com- 
mission to  select  and  adopt  what  the  plaintiff 
terms  "split"  series  of  text-books.  It  appears 
tliat  the  Wooster  Publishing  Company  pub- 
lishes a  series  of  readers  of  which  Miss 
Wooster  is  the  author,  and  that  she  has  a 
complete  series  of  readers,  entitled  first,  sec- 
ond, third,  fourth,  and  fifth,  which  were  of- 
fered to  the  Commission  for  adoption  as  a 
series;  that  the  University  Publishing  Com- 
pany likewise  publishes  an  entire  set  of 
readers  from  first  to  fifth;  and  that  there 
were  offered  to  the  Commission  King's  Ele- 
mentary and  Advanced  Geographies,  lK)th  by 
the  same  author,  and  tliat  the  McMillan  TTom- 
pany  publishes  an  elementary  and  an  ad- 
vanced geography,  which  were  offered  for 
adoption.  It  is  the  contention  of  the  plain- 
tiff that  the  Commission  had  no  authority 
to  adopt  part  of  a  series  of  text-books  by 
one  author  and  part  of  another  series  by 
a  different  antbor. 

The  state  text-book  law  is  chapter  ITS  of 
the  Laws  of  1897  (sections  7810-7832,  Gen. 
Stat.  1900).  Section  4  provides,  among  other 
filings,  as  follows:  "The  school  Text-Book 
Commission  herein  provided  for  sball  be  em* 
powered  and  it  is  hereby  authorized  to  se- 
lect and  adopt  a  ixnlform  series  of  school 
text-books  for  use  in  the  public  schools  of 
the  state  of  Kansas,  in  the  following  named 
branches,  to  wit:  Spelling,  reading,  arith- 
metic, geography:  •  •  •  Provided,  that 
the  matter  C(mtalned  in  the  subject  of  read- 
ing shall  consist  of  lessons  commencing  with 
tbe  simplest  esipressions  of  English,  throng 


ttie  regular  gradations  of  lessons  up  to  and 
including  the  highest  style  of  both  poetry  and 
prose:  Providing,  that  no  text-book  shall  be 
adopted  by  this  Commission  that  does  not 
equal  In  quality  of  matter,  material,  binding 
and  mechanical  execution  and  approximately 
equal  In  slEe  the  following  text-books  in 
general  use,  namely:  The  speller  to  McGuf- 
fey's  new  speller,  the  readers  to  McGuffey's 
readers,  the  arithmetics  to  White's  series  of 
arithmetic,  the  geographies  to  Rand  &  Mc- 
Nally's  geography.    *    •    ••> 

The  question  to  be  determined  turns  upon 
the  meaning  of  tbe  words  "uniform  series 
of  school  text-books."  The  plaintiff  concedes 
that  the  word  "uniform"  refers  to'  the  use 
of  the  books,  and  that  one  of  the  purposes 
of  the  Legislature  Is  that  the  different  schools 
in  the  same  grade  shall  use  the  same  books. 
They  insist,  however,  that  if  this  were  the 
only  purpose  of  the  Ijeglslature  the  word 
"series"  would  not  have  been  used  in  the 
statute.  The  word  "series"  was  employed, 
they  say,  because  one  of  the  main  objects  in 
the  preparation  of  a  set  or  series  of  school 
text-books  is  that  there  shall  be  logical  ar- 
rangement in  the  contents  of  the  several 
books  upon  any  particular  subject,  .and  that 
each  I>ook  shall  have  a  definite  and  proper 
relation  to  the  book  preceding  It  upon  the 
same  subject;  that  this  was  in  the  legisla- 
tive mind  when  it  required  the  selection  and 
adoption  of  a  series  of  readers  equal  in 
quality  of  matter  to  McGuffey's  readers.  It 
is  Insisted  that  It  will  tend  to  put  Into  the 
hands  of  the  school  children  a  better  ar- 
ranged series  of  school  books.  If  the  books 
upon  any  particular  subject  are  prepared  un- 
der tbe  same  supervision,  than  would  re- 
sult from  a  selection  of  books  which  overlap, 
or  where  one  in  a  series  does  not  properly 
and  connectedly  succeed  another. 

The  plaintiff  has  not  been  able  to  find  any 
authorities  directly  in  point,  and  obviously 
the  question  is  one  which  must  be  deter- 
mined from  a  consideration  of  the  statute 
Itself.  We  have  no  difficulty  in  arriving  at 
the  conclusion  that  the  demurrer  must  be 
sustained.  This  follows  from  a  consideration 
of  the  entire  statute  creating  the  Text-Book 
Commission.  It  is  a  matter  of  common 
knowledge  that  the  principal  mischief  sought 
to  be  avoided  by  the  statute  was  the  lack  of 
uniformity  in  the  books  In  the  same  grades 
of  the  public  schools,  which  necessitated  the 
purchase  of  new  books  for  sAool  children 
when  a  family  moved  from  one  town  to  an- 
other, or  from  one  school  district  to  anoth- 
er. Identity  of  authorship .  l,n  a  series  of 
readers  or  geographies  or  grammars  was  not 
In  tbe  legislative  mind.  It  is  unreasonable 
to, assume  that  It  could  have  been.  The  in- 
tention, manifestly  was  to  give  to  the  Text- 
Bool:,  Commission  a  wide  discretion  ln<se- 
teqtlng  a  series,  .thus  insuring  not  only  uni- 
forpilty  in  use  in  the  same  grade  of  schools 
throughout  the  state,  but  providing  what  the 
Cctmmlssidn  Should  consider  to  tie  the  bait 
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f ext-book  upon  a  giv«n  8Ubl«ct  for  «acb  grade 
«t  Bchool.  It  will  doabtl«8s  be  iound  tbat 
In  many  instances  one  author  ot  a  series  has 
prodaceA  a  .text-book  for  use  In  one  of  tlie 
elementary  grades  wlilch,  la  the  Judgment  of 
the  Coinmlasion,  Is  saperlor  to  tbat  of  all 
other  authors;  while  the  book  by  the  same 
author  for  use  in  one  of  the  more  advanced 
grades  may  be,  in  the  Judgment  of  the  Com- 
mission, Inferior  in  quality  of  matter  to  the 
book  of  the  other  author.  The  L^islature 
was  not  concerned  as  to  what  might  prove 
the  most  advantageous  to  publishers  or  au- 
thors of  text-books.  In  case  the  Commission 
should  find  it  Impracticable  or  impossible 
to  secure  from  publishers  bids  for  a  text-book 
upon  any  subject  for  use  in  any  grade  of  the 
schools,  which  the  Commission  should  deem 
suitable  in  quality  or  price,  the  Legislature 
gave  it  authority  to  purcliase  the  manuscript 
and  copyright  of  any  text-book,  and  to  cause 
the  seme  to  be  published  and  supplied  to 
the  schools  of  the  state.  Laws  1897,  c.  179, 
i  8;  Gen.  Stat  1909,  i  7817.  We  construe 
the  words  "uniform  series"  to  mean  the 
whole  series  adopted  for  use  in  the  schools. 
Their  use  must  be  uniform  in  all  the  schools 
of  the  grade  where  the  particular  book  is 
used.  The  intent  of  the  Legislature  was  not 
to  provide  a  set  of  books  on  one  subject  neces- 
sarily by  the  same  author.  When  a  series  of 
readers  has  been  adopted.  It  may  be  made 
up  of  books  prepared  by  different  authors. 
It  is  no  less  a  uniform  series  of  readers,  if 
the  reader  adapted  for  use  in  each  grade 
is  by  a  different  author.  The  Legislature 
gave  the  Commission  full  power  and  discre- 
tion to  use  their  Judgment  in  selecting  the 
ViifiA  of  text-books,  subject  to  certain  stand- 
ards. This  is  manifest  by  a  reference  to 
section  7815,  which  limits  the  price  at  which 
text-books  are  to  be  sold  to  the  people  of 
the  state  for  use  In  the  public  schools.  The 
same  section  further  provides  that  the  bids 
are  to  be  taken  on  single  t^oks,  and  the 
itiaxlmum  price  of  each  book  is  designated, 
beyond  which  the  Commission  has  no  power 
t^  make  a  contract  Section  7815  also  pro- 
vides as  follows:  "And  said  Commission  shall 
have  the  right  to  reject  any  and  all  bids, 
and  at  their  option  shall  have  the  right  to 
reject  any  bid  as  to  part  of  sudi  books  and 
to  except  (accept)  the  same  as  to  the  residue 
thereof." 

If  there  were  the  slightest  doubt  about  the 
meaning  of  the  words  "uniform  series"  in 
the  othier  seftlon,  it  disappears  by  reference 
to  the  latter  section,  since  the  Commission 
la  ezprebsly  given  the  right  to  adopt  part 
Of  the  books  on  any  subject  written  by  one 
author,  and  reject  others  by  the  same  au- 
thor on  the  same  subject  As  before  ob- 
served, there  are  few  authorities  from  other 
states  which  can  furnish  any  aid  in  constru- 
ing our  statute;  but  the  Supreme  Court  of 
Michigan,  In  Attorney  General  v.  Detroit  Bd. 
of  Education,  133  Mich.  681,  95  N.  W.  746, 


placed  the  same  construcUon  on.  the  statute 
there,  although  the  language  of  the  statute 
was  not  exactly  the  same.  In  Campana  v.' 
Calderbead,  17  Mont  548,  46  Pac.  83,  36  L. 
R.  A.  277,  there  is  a  note,  at  page  279,  which 
reads  as  follows:  "Under  the  Pennsylvania 
law,  there  is  dO'  authority  to  adopt  more 
than  one  series  of  books  covering  the.  samA 
studies.  But  where  there  are  several  grades 
In  the  subject  the  books  in  the  several  sets 
need  .not  all  be  by  the  same  author.  The  dif- 
ferent sets  of  the  series  may  be  by  different 
authors,  if  they  are  so  arranged  as  to  hie 
uniform  in  the  sets  in  which  they  are  used 
throughout  the  district  Francis  v.  Alle- 
gheny School  Dist,  24  Pittsb.  L.  J,  (N. 
S.)  19." 

The  question  as  to  whether  the  books  by 
different  authors  upon  the  same  subject  are 
80  arranged  as  to  permit  them  to  be  used 
connectedly  is  a  question  to  be  determined, 
not  by  the  courts,  but  by  the  State  Text- 
Book  Commission,  which  the  Legislature  has 
created  for  that  purpose,  giving  to  the  Com- 
mission the  power  to  use  their  discretion  in 
the  selection  of  the  series. 

The  demurrer  is  sustained,  and  the  writ 
denied.    AU  the  Justices  concurring. 

(SI  Kan.  6ff) 
TRIMMER  T.  SELLS. 
(Supreme  Court  of  E^ansas.    July  6,  1912.) 

1.  Contracts  (J  186*)— BtrrcDiwo  Contbacts 
^Liability  of  Owner. 

To  entitle  one  employed  by  a  bnilding  con- 
tractor to  a  personal  judgment  against  the  own- 
er for  labor  performed,  he  must  show  an  ex- 
press or  implied  contract  of  the  owner  to  pay 
therefor. 

[EM.  Note.— For  other  cases,  see  Cbntracta^ 
Cent.  J>lg.  H  790-797 ;   Dec  Dig.  f  186. •] 

2.  Mechanics'  Lienb  (|  118*)— Oucation  om 
LiKH— Statutes. 

To  entitle  one  employed  by  a  building  con- 
tractor to  a  Hen  on  the  property  of  the  owne* 
for  labor  perfonned,  he  mnst,  as  reqnired  by 
Gen.  St  1909,  {  C246  (Code  Civ.  Proc.  i  651), 
serve  on  the  owner  a  written  notice  of  the  filing 
of  the  lien. 

[Ed.  Note.— For  other  cases,  see  Mechanics* 
Liens,  Cent  Dig.  {  161;    Dec.   Dig.   {   118.*] 

Appeal  from  District  Court,  Wabaunsee 
County. 

Action  by  0.  C.  Trimmer  against  William 
Sells.  From  a  Judgment  for  plaintiff,  de- 
fendant appeals. .  Reversed  and  remanded. 

Oscar  Schmitz,  of  Alma,  and  Wheeler  A 
Switzer,  of  Topeka,  for  appellant  Wm< 
Bowes  and  O.  E.  CSarroU,  both  of  Alma,  foi 
appellee. 

PER  CURIAM.  The  appellee  brought  tbla 
action  claiming  personal  Judgment  against 
appellant,  and  a  mechanic's  lien  on  certain 
real  estate  owned  by  appellant.  One  causA 
of  action  was  for  labor  performed  by  the  ap^ 
pellee.    l^e  other  was  on  an  assignment  ot 
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an  account  from  one  who  had  performed  Ui- 
bor  under  the  same  drcumstancee. 

The  allegation  of  the  petition  is  In  sab- 
Btance:  That  one  If.  C.  Plank  wag  erecting 
a  house  for  the  appellant  under  contract, 
and  employed  the  appellee  and  his  assignor 
to  labor;  that  the  amount  due  for  appellee's 
■ervlces  was  $79^,  and  for  the  services  of 
the  assignor  $57^.  The  flling  of  a  claim 
for  a  mechanic's  lien  by  both  the  appellee 
and  his  assignor  Is  alleged  In  the. form,  and 
within  the  time,  required  by  law,  but  no  no- 
tice to  appellant  of  the  filing  of  such  liens  Is 
alleged  as  requited  by  section  6246,  Oen.  St 
1909  (Code  CIt.  Froc.  |  661).  The  petlUon 
alleged  no  contractual  relation  between  the 
appellee  and  the  appellant,  or  between  the 
assignor  and  the  appellant  On  the  trial 
ttiere  was  no  evidenon  to  establish  the  per- 
sonal liability  of  appellant  or  that  notice 
had  been  given  him  of  the  filing  of  the  claim 
for  a  lien.  The  court  rendered  a  judgmoit 
fn  favor  of  appellee  for  the  amount  of  both 
accounts,  ^nd  adjudged  him  to  have  a  me- 
chanic's lien  on  the  property  as  prayed  for. 
.  (1,2}  Under  the  petition  and  the  evidence, 
the  appellee;  was  neither  entitled  to  a  per- 
sonal Judgment  nor  to  a  lien  upon  the  prop- 
erty. To  entitle  him  to  a  personal  Judgment 
against  the  appellaixt, .  It  devolved  upon  him 
to  show  an  express  or  implied  contract  on 
the  part  of  the  appellant  to  pay  his  labor 
kill  and  the  tabor  bill  «f  his  assignor;  and,. 
to  aatltle  hltfi  to  a  mschanic's  Uen,  It  was  as 
mat^*'  for  him,  under  the  provisions  of 
section  0246,  Oea.  St  1809  (Ck>de  Civ.  Proc. 
i  661),  to  serve  notitee  In  writing  of  the  filing 
«f  sndti  Hen  upon  th»  owner  of  the  land  as 
tt  was  for  him  to  file  the  affidavit  setting 
forth  the  facts  as^  to  the  services  rendered, 
and  the  value  thereof. 

The  judgment  is  reversed,  and  the  case  is 
xemanded,  with'  instmctlons  to  render  Judg- 
ment tn  favor  of  tho  appellant  aa  to  both 
of  action. 


07  Kan.  OS) 

DAT  et  aL  ▼.  KANSAS  Onr  PIPD  UNB 
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(Supreme  CJourt  of  Kansas.    July  6^  1912.) 

(ByXlalvu  ly  fh4  Court.) 
a.  PiXASINO  ({  S69*)— AJPPKAL  ARD  EbBOB   ({ 

1039*>— EfcEcnow   Between   Courts— Tnoi 

VOB  Motion— Haricless  Bbrob. 

If  a  defendant  objects  to  the  inchiBion  of 
inconsistent  09ontB  in  a  petition  and  intends 
to  ask  the  court  to  require  the  plaintiff  to  elect 
on  which  count  h«  wfll  rely,  the  objection  and 
motion  should  be  made  before  answer,  and,  if 
he  fails  to  make  them  until  after  the  issues 
are  joined,  it  is  no  abuse  of  discretion  if  the 
court  denies  a  motion  to  compel  an  election 
made  at  the  beginoing  of  the  trial,  and,  in  no 
event,  could  the  rights  of  the  defendant  have 
been   piejodiced,  aa   the   court,   after   hearing 


the  evidence,  eliminated  one  of  the  counts  frpm. 
consideration. 

[Kd.  Note.— For  other  cases,  see  Pleading, 
Cent  Dig.  H  1199-1209;  Dec.  Dig.  I  869r» 
Appeal  and  Error,  Cent  Dig.  H  4076-4088; 
Dec.  Dig.  {  1039.*] 

2.  Mires  aro  Mirebals  (i  78*)— Oas  Leases. 
— CoRSTBtronoR. 

A  gas  lease  for  a  term  of  10  yean,  for  a 
stated  consideration,  provided  that  if  gas  was 
found  the  lessor  was  to  have  sufficient  gas  for' 
domestic  purposes ;  that  the  lessee  was  to  drill 
four  wells  within  0  months  and  to  continue 
drilling  as  long  as  paying  wells  were  found  or 
royaMes  paid,  and  for  the  gas  sold  or  marketed 
from  producing  wells  the  lessee  was  to  pay  t» 
the  lessor  $100  per  year  on  each  well,  sudh  pay- 
ment to  be  made  on  each  well  within  60  days 
after  commencing  to  sell  gas  and  annually  there- 
after while  gas  was  so  sold.  HtM,  that  the 
lease  contemplated  that  the  land  should  be  de-! 
veloped  with  due  diligence,  and  ,upon  a  failusf, 
to  do  so  the  lessor  was  entitled  to  a  cancella-' 
tion  of  the  lease  as  to  the  undeveloped  land.  ' 
[Bd.  'Note.— For  other  cases,  see  Mines  and' 
Minerals,  Cent  Dig.  ||  206-207;  Dec.  Dig.  f 
78.*] 

3.  Mirks  ard  Mirbbals  (i  78*)— Gab  Dbasbs 
— Qhestior  of  Fact, 

What  was  due  diligence  in  the  case  was  a 
question  of  fact  for  the  trier  of  the  facts,  and 
upon  a  consideration  of  the  evidence  it  is  held 
to  be  sufficient  to  sustain  the  finding  of  the 
trial  court  that  due  diligence  in  the  develop- 
ment of  the  whole  tract  had  not  been  exercised 
by  the  lessee.  ■ '    ■ 

[Eld.  'Note.— 'For  otiier  eases,  see  Mines  and 
Mineirals,  QeaU  Dig.  H  206-207;  Dec.  Dig.  | 
78,*]      ,.  •    . 

Appeal  from  District  Court,  'Wilson  County. 

Action  bjr  Clyde  Day  and  another  against 
the  Kansas  City  Pipe  Ltno  Company.  From 
a'  Judgmait  (or  plaintiffs,  defendant  appeals. 
Affirmed. 

See,  also,  82  Kan.  861,  109  Pae.  18& 

John  J.  Jones,  of  Chanute,  and  Eugene 
Mackey,  of  Pittsburg,  Pa.,  for  appellant 
Farrelly  &  Evans;  of  Chanute,  for  appellees. 

JOHNSTOK,  O.  J.  In  this  case  a  judg- 
ment was  entered  canceling  a  gas  lease.  On 
April  20,  1903,  Smith  Day  and  his  wife  Were 
the  owners  of  a  600-acre  farm  tn  'Wilson 
county,  and  on  that  date  leased  It  to  I.  N. 
Knapp  for  oil  and  gas  mining  purposes.  The 
Interests  of  the  Days  in  this  farm  and  lease 
bfecame  vested  in  the  appellees,  the  heirs  of 
Smith  Day,  deceased,  and  that  of  Knapp  In 
the  appellant  The  lease  was  in  the  usual 
form,  recltiog  a  consideration  of  $600,  ran 
for  a  term  of  ten  years,  and,  as  to.  the  find- 
ing of  gaa,  provided  that  U  .gas  was  found 
the  lessors  were  to  have  therefrom  sufficient 
gas  for  domestic  purposes  and  the  lessee  was 
to  have  the  remainder  for  his  own  use;  but, , 
if  he  should  sell  or  market  it  from  any  well, 
producing  gas  only,  be  was  to  pay  the  lessors 
$100  per  year  for  the  time  the  gas  was  sold 
or  marketed,  such  payments,  to  be  made  on 
each  well  within  60  days  after  commencing 
to  sell  the  gfis  therefrom  and  annually  there- 
after while  gas  was  so  ^old.    The  lease  also 
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required  the  lessee  to  drill  four  wells  within 
six  months  and  to  continue  drilling  as  long 
as  paying  wells  were  found  or  royalties 
were  paid.  Before  Knapp  assigned  the  lease 
to  the  appellant,  he  drilled  four  wells,  as 
required  by  the  terms  of  the  lease,  complet- 
ing them  within  six  months  after  the  date 
of  the  lease.  These  four  wells  were  all  lo- 
cated on  80  acres  of  the  leased  land,  were  all 
producing,  and  <m  them  the  specified  royal- 
ties were  paid,  and  the  80-acre  tract  on 
which  they  were  sunk  is  not  specifically  in- 
volved in  this  controversy.  After  the  com- 
pletion of  the  fourth  well  on  August  81, 
1903,  no  further  drilling  was  done  either  by 
Knapp  or  his  assignee  until  August,  1909. 
In  the  meantime,  and  on  February  27,  1907, 
the  appellees  commenced  the  present  action 
asking  for  a  cancell8.tlon  of  the  lease  as  to 
all  of  the  undrilled  portions  of  the  premises 
hy  reason  of  the  failure  of  the  aiq)eUant  to 
drill  more  than  the  four  wells  above  referred 
to.  It.  wfis  a  petition  for  equitable  relief 
for  failure  to  properly  develop.  Issues  were 
Joined,  a  trial  had,  and  a  Judgment  rendered 
in  favor  of  the  pipe  line  company  from  which 
am  appeal  was  taken  to  this  court,  and,  on 
«m)Blderatlon  here,  the  case  was  reversed 
^Day  et  al.  v.  Kansas  City  Pipe  Line  Co., 
ag  BCan.  861,  109  Pac.  186),  on  the  authority 
«f  Howertonv.  Gas  Co.,  82  Kan.  367,  108 
Pac.  813,  34  L.  R.  A.  (N.  S.)  46,  and  remand- 
ed for  further  proceedings  below  lo  order  to 
determine  whether  adequate  relief  could  be 
obtained,  in  damages. 

Following  the  filing  of  the  original  petition 
on  B^ebruary  27,  1907,  and  during  the  year 
1909,  the  pipe  line  company  drilled  four 
more  wells,  all  producing,  on  another  80 
acres  of  the  lease,  and  later  a  dry  hole  on. 
the  same  80,  making,  in  all,  nine  wells,  all 
located  on  two  separate  80's  of  the  600-acre 
lease.  No  other  wells  were  or  have  been 
drilled  on  the  premises.  Upon  the  remand- 
ing of  the  cause  to  the  lower  court  an  amend- 
ed petition  was  filed  setting  up  a  cause  of 
action  for  damages  as  well  as  one  for  the 
cancellation  of  the  lease.  An  answer  was 
duly  filed  and  Issues  Joined.  When  the  cause 
came  on  for  the  second  trial,  the  appellant 
moved  that  appellees  be  required  to  elect 
upon  w^hlch  of  the  two  causes  of  action  they 
would  stand;  but  the  court  denied  the  mo- 
tion. A  Jury  was  then  Impaneled  to  try 
the  matter  of  damages;  but,  upon  the  clos- 
ing of  the  evidence,  the  court  withdrew  the 
cause  from  the  Jury  and  discharged  It  from 
consideration  of  the  case  for  the  following 
reasons,  as  set  out  in  the  Journal  entry: 
"Whereupon  the  court  discharged  the  Jury 
from  further  consideration  of  the  cause  for 
the  reason  that  it  appeared  from  the  evi- 
dence that  there  was  no  case  made  out  as 
to  the  question  of  damages  alleged  in  the 
plaintiff's  first  cause  of  action,  with  any  rea- 
sonable certainty,  or  that  could  afford  plain- 
tiff any  adequate  relief;  and  the  court  re- 


serves to  Itself  all  qnesjtlons  presented  In  the 
trial  of  the  case."  The  Judgment  of  the 
court  was  that  the  lease  should  be  canceled 
as  to  all  of  the  undrilled  portion  of  the 
premises,  except  the  80  acres  upon  which  the 
first  four  wells  were  drilled.  As  to  the  lat- 
ter 80,  it  was  decreed  tliat  ff  the  api)ella&4; 
elected,  within  30  days  after  the ''rendition 
of  the  Judgment,  td  pay  the  rental  or  royalty 
provided  by  the  terms  of  the  leasfe  frbtei 
April  20,  1905,  to  the  date  of  the  Judgment* 
the  lease  would  be  deemed  to  be  valid;  oth- 
erwise It  should  stand  canceled.  In  effiect, 
the  court  held  that  the  four  wells  last  drill-' 
ed  should,  in  the  exercise  of  reasonable  dili- 
gence, have  been  drilled  in  the  year  1904" 
Instead  of  in  1909.  The  appellant  Was  al- 
lowed one  year  after  the  wells  should  have 
been  drilled  within  which  to  market  the  gas 
and  begin  the  paying'  of  royalties,  or  from' 
April  20,  1905,  as  above  stated.  It  Is  from 
this  Judgment  that  the  present  appeal  Is 
taken  by  the  pipe  line  company. 

[1]  The  appellant  contends  that  the  amend- 
ed petition  of  the  appellees  coutalned  two" 
inconsistent  causes  of  action  and  that  the 
court  erred  In  not  requiring'  an  election.'' 
Parties  may,  by  consent,  try  cases  In  whieh' 
Inconsistent  causes  of  action  are  Joined; 
The  nature  of  each  cause  of  action  set  out 
in  the  petition  of  appellees  was  clearly  stat-f 
ed,  and,  If  the  appellant  was 'unwilling 'to 
enter  upon  the  trial  of  them,  objection  should 
have  been  made  before  answer  was  filed.* 
Without  challenging  the  right  of  the  ap^ 
pellees  to  unite  the  two  causes  tif  action,  ap' 
pellant  T<acognized  the  propriety  of  the  plead'« 
Ing  and  answered  as  to  both  counts.  'AfteN- 
wards  a  motion  to  requlici  an''  tleeCTaa.  waa 
made,  but  the  coart  coacladed  to  bear.tba 
testimony  and  overruled  the  motloo.  la-  at 
sense  the  causes  of  action  are  inoooBistent, 
as  one  of  them  proceeds  on.  the  theory  that^ 
the  lea^e  l^  to  opntiuue  as  a  binding  obliga-- 
tion,  while  the  other  is  that  there  has  been, 
a  forfeiture  and  it  is  to  be  canceled  as  to 
I>art  of  the  land.  Assuming  that  there  Is  an 
inconsistency.  It  was  apparent  on  the  face 
of  the  petition,  and,  as  the  appellant  did' 
not  raise  the  question  until  after  answer;  it 
was  a  matter  of  discretion  with  the  court 
whether  an  election  should  then  be  ordered. 
TuthlU  et  al.  T.  Skldmore  et  al.,  124  N.  Y, 
148,  26  N.  E.  348. 

After  hearing  the  testimony,  the  court 
took  the  question  of  damages  out  of  the' 
case,  which  left  only  the  single  cause  of  for- 
feiture for  trial  and  Judgment.  The  appel- 
lees explain  that  the  claim  of  damages  was 
added  to  the  petition  In  order  to  comply 
with  the  ruling  of  this  court  in  the  Howerton 
Case.  According  to  that  ruling,  before  the 
appellees  could  secure  a  cancellation  of  the 
lease,  it  devolved  on  them  to  show  that  dam- 
ages could  not  be  ascertained  with  reason- 
able certainty,  and  that  therefore  that  rem- 
edy was  inadequate.    When  appellees  were 
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offertng  proof  imder  the  eovnt  tat  dsmages, 
tliey  were  then  demonstrating,  as  tbey  were 
required  to  do,  that  the  damages  sustained 
could  not  b«  measured  with  certainty.  About 
the  same  character  of  evidence  was  reQuired 
as  to  each,  and  It  was  not  very  important 
whether  it  was  received  under  the  count  for 
damages  or  under  the  count  as  a  prerequis- 
ite to  a  forf ^tuxa.  In  no  event  can  the  fact 
tlart  an  election  wu  not  required  when  it 
was  asked  for  have  operated  to  the  preju- 
dice of  appellant. 

[t]  It  is  contended  that  the  evidence  did 
not  warrant  the  cancellatton  that  was  ad- 
judged. Appellant  says  that  the  lease  does 
not  expressly  provide  how  inkny  wells  shall 
be  sunk  on  the  land;  that,  'in  the  develop- 
ment, two  dry  holes  were  drilled;  and  that 
1^'  had  reason  to  believe  that  further  drilling 
would  be  attended  with  ^reat  risk  and  many 
dry  holes  be  .found  and,  as  each  costs  a 
large  sum  of  money,  it  was  not  required  to 
run  that  risk.  It  Is  also  said  that  the  num- 
ber of  weUs  wbliib  rtall  "be  sunk  on  land  la 
ndt  to  be  determined  by  the  landowners,  nor 
yet  by  the  courts;  but  It  is  to  be  determined 
bjr  the  operator  so  long  as  be  acts  In  good 
faith.  The  lease  contains .  |i  stipulation  that 
the  lessee  was  to  drill  f^ur  wells  within  six 
months  and  to  "continue  drilling  so  long  as 
paying  wells  are  found  or  royalties  paid." 
Tie  .lease  contemplates  that  the  land  shall 
be  developed  with  reasonable  diUgenoe,  and 
wh^t  la  due  dUigence  is  a.  question  of  fact 
whleh  has  been  decided  [.adversely  to  the 
contention  of  .appellant  iStfM  Co.  v.  Jones, 
75  Kan.  18,^  Faa  537;  Mills  t.  Hartz,  77 
Kan.  218,  94  Pac.  142;  HowwtW  T.  Gas  C!o., 
81  Kan.  553,  106  Pac.  47,  34  Xt  K.  A,  (M.  S.) 
34;  Collins  t,  OU  &,0|W  Co.,  85  Kan.  483, 
US  Pac.  64.         .  ; 

[3]  It  was  the  manUest  intention  that  the 
tract  leased  was  to  bf  developed  for  the  mu- 
toal  benefit  of  bpth  parties,  and  the  .only 
substantial  benefit  fy>  be.  derived  by  the  les- 
ser was  the  royaltles,to  be,  pafd  from  drilled 
and  operated  wells.  /It  ^ras.  not, enough  .that 
exploration  should  qe  jjqade  and  gas  found 
and  allowed  to  remain  in.  place  on  the  land) 
It  was  not  enough  that  four  wells  ^ould  be 
drilled  within  six  months  or.aay  Umited  num- 
ber on  a  part-of  tbe  tract,  but  It  was  spe- 
dficallj  regittired  that  drilling  should  con- 
tinue with  reasonable  diligence  so  long  as 
paying  wells  could  be  found.  The  appellant 
was,  of  course,  not  required  to  develop  land 
that  had  been  tested  and  found  to  be  un- 
profitable for  operation ;  but,  if  paying  wells 
could  not  be  fOnnd  on  the  land  or  any  part 
of  it,  thoe  Is  no  reason  why  appellees'  ti- 
tle sbould  be  longer  clouded  with  a  barren 
incumbrancie,  nor  any  reason  why  appellant 
should  resist  a  cancellation.  If  paying  wells 
may  be  fotmd,  and  appellant  does  not  con- 
tinue to  drDl  and  develop  with  reasoaaUe 
diligence,  there  Is  a  vlohrtlon  of  the  agree- 


ment, and  the  appdlees  are  entitled  to  'a 
cancellation.  Only  160  acres  of  the  600- 
acre  tract  had  been  developed  to  any  ex- 
tent For  a  period  of  about  six  years  be- 
fore the  action  was  brought  there  was  no 
development  of  any  of  the  land  except  upon 
one  80-acre  tract  The  oommencemeat  of  the 
action  appears  to  have  spurred  appellant  to 
activity,  and  since  that  (4me  five  walls  have 
been  drilled  on  another  80-acre  tract,  and  all 
but  one  of  these  were  productive.  This  can- 
not be  regarded  as  a  compliance  with  the 
terms  of  the  agreement,  and  there  was  there- 
fore a  good  basis  for  th^  finding  that  appel- 
lant had  not  developed  the  land  with  rea- 
sonable diligence. 

Although  there  is  complaint,  the  court 
carefully  protected  the  rights  of  appellant  as 
to  the  80-acre  tract  that  was  developed  after 
the  litigation  was  instituted.  In  effect  the 
court  held  that,  if  reasonable  diligence  had 
been  used,  this  tract  would  have  been  de- 
veloped in  1904,  and  that  a  reasonable  time 
thereafter  In  which  to  find  a  market  for  the 
gas  was  one  year,  and  so  the  court  g^ve  ap- 
pellant the  alternative  of  paying  the  royal- 
ties which  would  have  accrued  after  April 
2,  1905,  and  if  it  did  so  witbl|t  a  stated  time 
after  the  decree  the  lease,  as  to  this  80-acre 
tract,  would  be  upheld,  but  if  the  royalties 
vvere  not  so  paid  the  lease,  as  to  tbls  tract. 
would  stand  canceled.  This  w^  an  equitable 
disposition  of  the  case  and  was,.  In  fact 
suggested  In  the  answer  of  appellant,  where 
it  stated  that,  if  the. court  ultlmi^tely  deter-, 
mined  that  rentals  or  royalties  sbould  be 
Pdid  on  any  of  the  land.  It  was  able  and 
willing  to  pay  them  and  therein  tendered 
such  payment  Now  that  it  has  been  ulti- 
mately determined  that  payment  is  due.  and 
necessary  to  the  validity  of  the  lease  on  this 
tract  the  trial  court  .will  doubtless  accept 
the  paymepts  so  tendere4..  although  the  time, 
given  in  the  judgment  for  payment  bss  ex- 
pired. 

No  error  Is  found  in  the  rulings,  and  there- 
fore the  judgment  Is  afilrmed.  All  the  Jus- 
tices concurring. 

07  Emn.  7K» 

MURRAY  V.  MISSOUEI  PAO.  RT.  OO. 

(Supreme  Court  of  Kansas.    July  6,  1912.) 

Appeal  and  Ebsob  ({  979*)— ItxviEW— Obdes 
roR  New  Tbial. 

Where  It  cannot  be  said  that  the  evidence 
compelled  a  verdict  for  defendant  as  a  matter 
of  law,  irrespective  of  the  credit  to  be  given  the 
testimony,  the  sustaining,  without  giving  the 
ground  therefor,  of  plaintiff's  motion  for  a  new 
trial,  one  of  the  grounds  of  which  was  that 
the  verdict  was  contrary  to  the  evidence,  can- 
not be  disturbed. 

[Bd.  Note.— For  other  cases,  see  Appeal  and 
Error.  Cent  Dig.  tf  3871-3873;  Dec.  Dig.  i 
979.*] 

Appeal  from  District  Court,  Montgomery 
County. 


*fex  atbar.< 
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AcUoa  hf  Z.  P.  Murray  against  the  Mis- 
sonrl  Pacific  Railway  Company.  PlalntliC 
was  granted  a  new  trial,  and  defendant  ap- 
peals.   Afflnned. 

W.  P.  IMllard  and  O.  B.  Benton,  both  of 
Ft  Scott,  for  appellant.  C9uul  D.  Welch,  of 
Coffeyvllle,  for  appellee. 

PBR  OTTRIAM.  Z.  P.  Murray  sned  the 
Mlssonrl  Pacific  Hallway  Company  to  recov- 
er damages  for  personal  injarles.  His  peti- 
tion alleged  that  he  signaled  an  approaching 
passenger  train  to  stop  at  a  station  by 
standing  upon  the  track  and  swinging  a 
lantern;  (hat  the  train  did  not  stop,  and,  as 
he  stewed  from  the  track,  bis  foot  struck  a 
piece  of  coal  lying  upon  the  platform',  caus- 
ing him  to  lose  his  balance  and  to  be  struck 
by  the  engine.  The  Jory  returned  a  verdict 
for  the  defendant  The  court  granted  a  new 
trial,  Mnd  the  defendant '  appeals. 

The  motion  for  a  new-  trial  included  varl- 
ous  grounds,  one  of  them  being  that'  the  ver- 
dict was  contrary  to  the  evidence.  The  rec- 
ord does  not  show  upon  what  ground  the 
court,  sustained  the  motion.  Therefore  a  re- 
versal cann6t  be  ordered  unless  this  court 
can  say  that  It  was  ilecessarily  error  to  have 
sustained  th^  tQotion  on  any  ground  present- 
ed. An  issue  of  fact  was  Involved,  and,  for 
anything  sho"^  to  the  contrary,  the  trial 
court  THkf  have  b^leved  the  verdict  unjust 
because  Of  impresBlons' derived  from  the  ap- 
pearance of  witnesses.  We  cannot  say  that 
the  evidence  compelled'  a  verdict  for  the  de- 
febdant,  as  a  matter  of  law,  irrespective,  of 
the  credit  to  be  glv^t  the  testimony,  and  the 
Judgment  la  therefore  affirmed.  "Unless  the 
Supreme  Court  can  see,  beyond  all  reason- 
able dbubt,  tiiat  the  trial  court  has  mani- 
festly and  materially  erred  with  reference 
to  Botne  pure,  simple,  and  unmixed  question 
of  law,  and  that,  except  for  such  error,  the 
ruling  of  the  trial  court  would  not  have  been 
made  as  it  was  made,  and  that  it  ought  ngt 
to  have  been  so  made,  the  Suprenje  Court 
will  not  reverse  the  order  of  the  trial  court' 
granting  the  new  trial."  City  of  Sedan  t. 
Church,  29  Kan.  190,  192.  "It  has  been  the 
nnvatying  decision  of  this  court  to  permit  no 
verdict  to  stand  unless  both  the  Jury  and 
the  court  trying  the  cause  could,  within  the 
rules  prescribed,  approve  the  same."  K.  C, 
W.  &  N.  R.  Co.  T.  Ryan,  49  Kan.  1,  80  Pac. 
108. 

■The  Judgment  la  affirmed. 

(S7  K«a.  710) 

MONGER  V.  EFBXAND  et  tl 

(Supreme  Court  of  Kansas.    July  6,  1912.) 

1.  BviDBNcs    (I   204*>-^DKOLAaATion— Onir- 

lOK. 

Statement  of  one  to  a  third  person,  in- 
dicating that  .he  bad.  forfeited  a  deposit  he  had 
made  to  be  delivered  as  a  first  payment  on  the 
pnrdiase  price  of  land,  may  be  regarded  as  his 


opinion  of  the  law,  rather  than  a  statement  o(  , 
fact 

[Ed.  Note.— For  other  cases,  see  Elvldence, 
Cent  Dig.  |  1028;   Dec  Dig.  i  264.*} 

2.  Vendob  ahd  Pubohaskb  (If  IT,  834«)— 
OoirraAOT— RiORT  to  Ranor— Dkpositb. 
B.  negotiated  with  H.,  agent. of  M.,  for  the 
pocchase  at  land  of  M.,  and  they  prepared  a 
form  of  contract  whlcb  Bl  ngnea;  he  at  the 
same  time  depositing  in  a  bank  money  to  be  de- 
livered aa  a  first  payment  en  the  parcnase  prlcsi 
The  contract  was  sent  to  M.  who,  after  vaktag ; 
changes  In  It  signed  it  and  returned  it  with 
directions  to  have  the  abstract  brought  down 
if  E.  agreed  to  the  changes.  HM,  that  the  con- 
tract was  not  eeniplMed,  «o  that  Bl  eould  re- 
ject .it  and,  doing  so,  was  entitled  to  withdraw 
the  deposit 

[Ed.  Note.— For  other  cases,  see  Vendor  and 
Purchaser,  Cent  Dig.  |{  21,  969-«80;  Dec. 
Dig.  H  "',  884.*} 

Appeal  from  District  CJourt,  Sumner  County.. 

Submission  of  controversy  on  agreed  case ' 
by  J.  A.  Monger  and  Carl  Effiand  and  anoth- 
er!   From  an  ,adverse  Judgment,  Monger  ap- 
peals.    Affirmed.  "... 

F.  A.  Dlosmoor,  of  CaMvreli,  for  appellant 
James  'V.  s;umphr«y,  of  Jniictloa  City,  tvt 
appellees,    ■...■,,.■/■<■;■ 

PBR  OnitlAM.    This  was  an  agreed  case 
submitted  under  'the  provisions '  of  section 
6144,  (Jen.  St  liJ09  (Code  Civ.  Proc.  {  649),  ' 
without  any  pleadings  and  without  the  Intro- 
duction  of   any   evidence   other   than   the  . 
agreed  statement  of  facts.    The  purpose  of 
the  action  was  to  determine  which  of  the' 
parties  was  entitled'  to  withdraw  the  sum  of ' 
$400  deposited  by  'appellee  lu  the  Stock  Ex- 
change Bknk  of  Caldwell,  Kau.,  In  escrow, , 
to  'b«  delivered  as  a  first  x>ayment  on  the 
purchase  price  of  the  land  belonging  to  ap- 
pellant, ol  which  one  Hembrow  negotiated 
a  sale  from  appeDaiit  to  appellee.    At  the 
time  of  the  deposit,  Hembrow  and  the  appel- 
lee prepared  a  form  of  cohti^(!t  purpdrting  to 
set  forth  the  terms  of  the  sale  of  the  land 
from  appellant  to  appellee,  and  the  terms  of  ' 
the  payment  therefor,'  and   forWai^ed  the 
same  by  mall  to  appetlant  in  the  state  of 
Illinois;  the'  contract  being  prepared  in  du- 
plicate and  signed  by  'the'  appellee  before 
mailing  to  appellant' ' 

The  contract  Was  receivM  by  appellant 
and  signed  and  acknowledged  in  duplicate 
after  he  had  made  changes  therein.  The 
appellatat  did  not  then  da  im  that  the  eon- 
tract  was  completed,  but  returned  it  in  dupli- ' 
cate  to  his  agent  Hembi^ow,  with  a'  letter 
which,  among  other  things,  contained  the  foi-  ' 
lowing!  "You  will  aote  that  I  havie  made 
a  little  change  in  the  contract  and  made  It 
to  read,  ^he  remainiog  $5,700.00,'  instead  of 
the  above  specified  $6,600.0a'  I  return  both 
agreements  ■  for  him  to  Banction,'  and  also 
have  the  one  at  the  faenk  changed  also.  If 
this  receives  his  indorsement  return  one  to 
me  by  return  malL  Now  if  he  accepts  this, 
have  the  abstract  brought  down,  but  I  ttdnk 
it  is  already.    *    •    •    Let    me    know    aa  > 


.  *Wm  ethsr  ossMses  smm  tapU  asd  atotlm  NVMBBB  la  Oag,  Otm,  *  Am.  Olg.  SsyKs.  Sartsa*  Bw'r  Jadsxts . 
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MUni'.asryaa  vtii  tot  I  tmite*Mr.  Nddon  to 
rent  tbe  com  ground,  and  he  should  know 
If  It  te  isoldv"  Oa  recent  vf  the  duplloite 
eontrmieta,  Hembrow  mailed  them  to  the  Farm- 
er's 8t»te  Bankat  White  Cltjr,  KAt.,  near 
which  place  tbe  appellee  reaidod,  and  la- 
dosed  this  letter:  "Crentleiaeni  Indoeed 
Idease  And  tbe  abstract  ta  tbe  land  which 
Carl  Bffland  bought  If  be  accepts- the  con- 
tnct  with  tbe  alterations  hand  fiim  the  ab- 
stract, but  do  not  uatU  be  does."  4bout  tbe 
same  time  Honbrow  wrote  the  appellee  a 
letter  In  part  as  follows:  .  "Tbe  party  accept- 
ed tbe  centnct  wblcb  I  sent  him,  and  pays 
me  tbe  commission.  I  am  mailing  tbe  con- 
tract to  the  Farmer's  gt^te  Bank  of  White 
City  for  yoi)  to  go  and  get  one. of  them  If  It 
Is  all  satisfactory  to  you.  •  •  ».  Go  to 
the  banli  at  once,  ^d  look  tbe  contract  over, 
and  If  you.  are  satisfied  It  is  all  ri^t,  they 
will  deilyer  you: .  one  eontract  and  return 
the  other  one  to  me,  U  not,  tell  them  and 
both  contracts  will  be  returned  to  me." 
About  10  dsys  tbereaftei;  the  appellee  delir- 
ered  to  the  Fanner's  State  Bank  a  letter  as 
follows:  "Gentlemen:  Concerning  matter 
of  my  a^reemeat  with  J^  A.  Monger  of  MC: 
Donald  county,  Illinois,  I  cannot  consent  to 
any  modifications  of  that  agreement,,  nor 
waive .  any  of  .the  conditions  or  proylsions 
therein  contained,  aa  be  has  not  furnished 
me  tbe  abstract  of  title  called  for  in  the 
agreement  as  specified  therein,  and  it  was 
necessary  for  me .  to  act  promptly  In  this 
matter  lit.  ordei^  to  make  this  agreement  val- 
oable,  the  same  Is  now  declared  rescinded  by 
me.  Kindly  notify  Mr.  Monger  of  this  de- 
dsion."  .      .    , 

Previously  to  sending  the  contracts  to  tbe 
White  City  bank,  Hembrow  notified  the  ap- 
Itellee  by  letter  tbiat  the  appellant  had  ac- 
.cepted  the  contract.,  Np  intimation  was  giv- 
en as  to  any  change  tb^eln.  In  reply  to  said 
letter,  the  appellee  stated  that  be  would  put 
the. land  in  the  h^nds  of  Hembrqir  for  sale 
at  a  price  stated. 

[1]  Shortly  after  the  appellee  refused  to 
accept  tbe  contract,  iv  a  conversation  with  a 
witness  not  interested  in  tbe  jproceeding  be 
used  language  to  indicate  that  he  had  for' 
felted  tbe  ..^400  in  question,  but  this  may  bu 
regarded  aa  bis  opinion  of  the  law  applicable 
to  the  case  rather  than  to  a  statement  o^ 
fact 

[2]  Tbe  evidence  also  sbowv  that  an  ab- 
stract of  tbe  land  was  forwarded  to  tUe  baijik 
«t  White  City  at  tbe  time  the  contracts  were 
forwarded  to  the  bank  ,by  Heotbrow,  and 
that  tbe  appellee  called  at  tbe  bonk  and 
asked  for  tbe  abstract,  and;,  la  accordance 
wttli  tbe  letter  from  HembrbW  to  the  bank, 
tbe  bank  refused  to  deliver  the  abstract  to 
tbe  appellee  until  he  accepted  tbe  contracts. 

The  alleged  contiract  specified  that'  appel- 
lant was  to  furnish  appellee  or  his.  attorney 
an    abstract  of  title   to '  tdte   land  broogbt 


dtfwn'to.date,  showing  a  good  aad  fiMr'tlUe 
vested  In  him,  within  10  days  from  date.  of. 
the  oontrairt,  which  waa  Jaxmary  28,  .19(I9< 
It  appears  that  this  waa  never  done,  aad  it 
Is  one  of  the  grounds  upon  which  the  appel- 
lee refused  to  accept  or  cbnipiete  a  contratt, 
Tbe  evidence  is  all  in  writing,  and  this  court 
has  tbe  same  opportunity  to  comiider  and 
weigh  it  as  had  the  district  court  We  think 
under  all  tbe  evidence  that  the' contract  wiaa 
never  consummated  or  completed;  that  thw 
appeUee  had  a  right,  and  appellant  eoncedei: 
to  him  the  rigbt,  to  accept  or  re]e«t  the  coB>- 
tract  after  tbe  changes  had  been  made  there- 
in. He  rejected  tbe  contract  and  was  enti- 
tled to  withdraw  the  $400,  deposited  In  es- 
crow. 
The  judgment  Is  affirmed. 


(t7  K«n,  «6> 
SARTIN  T.  SNEHJV, 
(Supreme  Court  of  Eamaa.    June  6,  1912.) 

(Svnatut  iy  tA«  Oowrt.) 

1.  CONffrrruTioMAL    IaAW    (|    74ff^APPOiire- 
•  jotwr— SxATuioBy  Pbovwiohb. 

Article  13.  c.  25,  General  Statutes  of  1009, 
creating  the  office  of  county  auditor  in  certain 
counties,  and  conferring  upon  tbe  district  court 
the  power  of  appointing  a  suitalile  person  to 
sucli  office,  la  a  valid  ezerdseof  legialative  aup 
thority. 

[EA.  Note.— For  other  cases,  see  Constitutional 
Law,  Cent  Dig.  |  124;  Dec  Dig.  f  74.*] 

2.  Counties  (|  62*) — OFFiciaBfr— Avditob— Ap- 
I>ointmi:nt^"Di8TMot    Coidbt"— "Coubt"— 

"JUDOt" 

Tlie  LiegislatuTe  often  uses  tbe  w6rds 
"<»nrt"  and  "judge,"  "district  court"  aad  "dis- 
trict judge,"  without  discrimination,  "Court" 
will  w  construed  to  mean  "judge,"  and  "judge" 
will  )>•  construed  to  mean  "court,''  wherever 
either  construction  is.  necesBary  to  carry  into 
effect  tlie  obvious  intent  of  the  legislature.  It 
is  held,  therefore,  that  by  the  words  "district 
court,"  as  used  in  section  1  of  the  act  in  ques- 
tion (Gen.  Stat  1909,  J  2282),  tbe  Legislatnie 
meant  to  confer  upon  tli«  j^agfi  of  the  district 
court,  in  certain  counties,  authority  to  appoint 
a  county  auditor. 

fESi.  Note.— For  other  casrt,  see'  Couiities, 
Cent  Dig.  {{  87-90 ;  Deo.  Dig.  |  62.*  ' 

For  other  definitions,  see  Wovds  aad  iPht«» 
es.  voL  2,  p.  1678;  vol.  8.  p.  7622;  vol.  4,  p». 
3823,  3826;  voL  8,  p.  7695.] 

8.  Ooui7t:[is  (I  63*)— QJTicTW  A'pboiwtmkito 

— AnniTOR. 

Under  the  statute  as  amended  by  section 
1,  e.  67,  Laws  of  1876,  and  -subsequent  amend- 
ments thereto,  confirmation  by  th«  board  M 
county  commissioners  of.tlje  appointment  of  a 
county  auditor  is  not  necessairy,- 

[EJd.  Note.— For  other  cases,  see  Counties, 
Cent  Dig.  H  87-90;    Dec.  Dig.  i  62.*]   '  /' 

4,  Counties  (S  62*)— Owjc;5B9— Apfointimut 

— AUDITOB. 

Where  the  district  court  ootasists  of  two  6r 
mwe  divisions,  the  appointment  of  a  county 
auditor,  in  order  to  be  valid,  must  l>e  made  bor 
the  judges  of  the  divisions,  or  a  majority  there- 
of acting  jointly. 

[Bd.  Note:^For  other  cases,  see  Counties; 
Gent  Dig.  H  87^«0;  Dec.  Dig.  f  62.*] 
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'Origliricl  t>rac^edtii?'  ta  quo  'wamfnto:  by  TT. 
S.  Sardn  against  W.  D.  Snell  to  oust  defend- 
ant from  the  office  of  county  auditor  of  Wy- 
Ukdotte  county.    Judgment  of  auster-  ordered. 

James  F.  Getty  and  Nathan  Cree,  both  of 
Kansas  City,  for  plaintiff.  KepUnger  A 
Trlckett,  of  Kansas  City,  for  defendant. 

PORTER,  J.  This  is  a  proceeding  in  quo 
warranto.  In  which  the  plalntlfT  seeks  to  oust 
tihe  defendant  from  the. office  of  county  au- 
ditor of  Wyandotte  county.  The  cause  has 
been  submitted  upon  plaintiff's  motion  for 
Judgment  on  the  pleadings.  The  facts,  as 
shown  hy  the  petition  and  answer,  are.  tibat 
on  the  20th  day  of  November,  1911,  the  de- 
fendant was  appointed  to  the  office  of  coun- 
ty auditor  by  Hon.  E.  L.  Fischer,  Judge  of 
the  first  division  of  the  district  court  of 
Wyandotte  county,  and  filed  his  oath  and 
bond,  and  claims  the  right  to  the  office  un- 
der'such  appointment  The  plaintiff  was-ap- 
polnted  ito  the  same  office  on  February  8, 
1912,  by  the  Honorable  E.  L.  Fischer,  Judge 
of  the  Utat  division,  and  the  Honorable  F.  D. 
Hutchlngs,  Judge  of  the  second  division  of 
the  district  court,  acting  Jointly.  The  plain- 
tiff, after  talcing  the  oath  of  office,  and  after 
the  approval  of  his  bond,  demanded  of  the 
defendant  the  office  and  the  books  and  docu- 
ments pertaining  thereto.  The  defendant  re- 
fuses the  demand,  and  la  his  answer  con- 
tends that,  his  appointment  having  been 
made  by  the  district  court  and  confirmed  by 
the  board  of  county  commissioners,  he  is 
entitled  to  bold  the  office;  that  there  Is  no 
authority  in  law  for  either  a  Judge  of  the 
district  court,  or  the  judges  of  the  divisions 
thereof,  to  make  the  appointment;  and,  fur- 
ther, that  the  plaintiff's  alleged  appointment 
to  the  office  has  never  been  confirmed  by  the 
board  of  county  commissioners,  and  that 
without  such  confirmation  his  appointment 
is  invalid.  He  further  contends  that  he 
has  been  employed  by  the  board  of  county 
commissioners  to  perform  services  of  audit- 
ing bills  and  accounts  against  the  board, 
and  in  this  connection  he  questions  the  con- 
stitutionality of  tlie  statute  creating  the  office 
and  providing  for  the  appointment  of  a  coun- 
ty auditor  by  the  district  court.  His  main 
contention,  however.  Is  that  the  statute  creat- 
ing the  office  and  providing  for  the  method 
of  flUlng  it  expressly  confers  the  power  of 
appointment  upon  the  district  court,  and  not 
upon  a  Judge  or  Judges  of  the  court.  The 
act  creating  the  divisions  of  the  district 
court  In  counties  having  a  population  of 
100,000  Inhabitants  contains  a  provision  that 
ail  power  of  appointment  formerly  delegated 
by  law  to  the  Judge  of  the  .district  court 
shall  be  exercised  Jointly  by  the  Judges  of  the 
divisions.  The  defendant  claims  that  this 
proTisloo  does  not  apply  to  the  appointment 
of  a  county  auditor,  for  0»  reason  that 
sacb  power  was  never  delegated  to  a  dis- 


tinct Judge,  but  Iras  c^nfefred  only  'upon-tbe 
district  court 

[1]  The  first  question  to  be  coniridered  ta 
whether  the  act  confiicts  with  the  .Constitu» 
tion.  .If  it  be  found  teivalld,  that  disposes 
of  the  case,  and  renders  unnecessary  tHe  de- 
termination of  the  other  questions.  It  la 
assailed  on  the  ground  that  the  Legislature 
has  no  power  to  delegate  to  or  impose  upon 
the  courts  the  authority  to  appoint  an  aU' 
ditor.  It-  is  conceded'  that  courts  inay  be 
given  authority  to 'appoint  such  oSieers  as 
are  necessary  to  the  existence  of  a  courti 
as  a  clerk,  or  reporter,  or  bailiff,  or  an  of> 
ficer  necessary  to  enable  thb  court  ta' trans- 
act business,  such  as  a  prosecuting  attor- 
ney. But  it  is  contended  that  as  the  duties 
performed  by  a  county  auditor  have  no  con- 
nection with  the  functions  of  the  district 
court  the  Lieglslature  cannot,  without  min- 
gling the  powers  of  the '  dltrerent  branches 
of  government  impose  upon  the  court  the 
authority  to  appoint  such  an  officer.  The 
law  creating  the  office  of  county  auditor, 
and  authorizing  the  district  court  to  hppoint 
auditors  in  certain  classes  of  Counties  has 
been  in  existence  since  1872,  and  a  seMouS 
burden  rests  upon  him  who,  at  this  late  day, 
seeks  to  establish  its  invalidity.  In  1872  the 
Legislature  passed  an  act  creating  the  of- 
fice of  county  auditor  in  all  counties  contain- 
ing over  30,000  Inhabitants.  Laws  1872,  c 
67.  The  first  section  required  that  the  au- 
ditor be  appointed  by  the  district  court  and 
confirmed  by  the  board  of  county  commis- 
sioners. In  1874  this  section  was  atuended 
(Laws  1874,  c.  56),  so  as  to  provide  tl^at  the 
auditor  be  appointed  by  the  district  court 
"in  conjunction  with  the  probate  court,  the 
county  attorney  of  such  county,  and  con- 
firmed by  the  board  of  county  commission- 
ers." The  Legislature  of  1876  passed  two 
acts  amending  section  1.  The  first  changed 
the  whole  plan  of  appointment  and  provid- 
ed that  In  all  counties  having  over  25,000 
Inhabitants  a  county  auditor  should  be'  ap^ 
pointed  "by  the  probate  court  of  the  Judtdial 
district"  In  which  the  county  was  embrac<ed. 
Laws  1876,  c.  66.  There  was  evidently  a 
mistake  in  the  description  of  the  court  and 
at  the  same  session  this  chapter  was  repeal- 
ed, and  chapter  67,  Laws  1876,  enacted,  by 
which  the  power  of  appointment  was  placed 
upon  "the  district  court" ;  nothing  being  said 
as  to  confirmation  by  the  county  board. 
Section  1  of  the  act  has  be«a  amended  at 
Tarions  times  since  1876,  and  the  elasstflca- 
tlon  of  «ouBtles  to  which  the  act  applies 
changed, '  as  In  chapter  87,  Laws  «£  1891, 
which  makes  the  act  apply  to  counties  havt- 
Ing  over  4K,000  Inhabitants;  but  the  laagnage 
of  tlie  section  remains  the  same,  and  directs 
the  appointment'  by  the  district  court)  aud 
no  longer' requires  eonfirmation  by  the  coun- 
ty board.  During  all  the  time  the  law  has 
been  lu  operation,  county  auditors  have  been 
appointed  in  the  counties  embraced  In  the 
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clam  deflded'b'y  the  Tarlons  act6,  except,  we 
believe.  In  two  lii8tan€«8.  Mr.  Justice  Ben- 
son, when  }adge  of  the  Fourth  judicial  dis- 
trict rtfused  to  appoint  an  auditor  for  Doug- 
las county,  and  Judge  Spllman,  of  the  Twen- 
ty-First district,  refused  to  appoint  one  for 
Osage  county;  the  Judge,  in  each  Instance, 
holding  that  the  duty  Is  one  which  the  Leg- 
islature lacked  the  power  to  compel  a  court 
or  Judge  thereof  to  perform. 

A  strong  argument  can  be  adduced  against 
the  fitness  and  propriety  of  making  ttie 
courts  the  dispensers  of  public  patronage, 
which,  In  the  language  of  Judge  Spllman, 
In  the  opinion  in  the  Matter  of  the  Appoint- 
ment of  a  County  Auditor  for  Osage  Coun- 
ty, reported  in  the  Kansas  I<aw  Journal  (vol- 
ume 2,  p.  57),  "does  violence  to  all  our  Ideas 
of  Judicial  propriety,  and  confers  a  power 
upon  the  courts  which  must  always  prove 
embarrassing,  and,  even  it  wisely  etercised, 
mast  Inevitably  tend  to  lessen  the  respect 
felt  by  the  people  for  the  purity  and  digni- 
ty of  the  Judiciary."    Page  58. 

However  we  may  disagree  With  the  Leg- 
islature as  to  the  propriety  of  the  law,  we 
must,  if  possible,  uphold  its  validity.  The 
fact  that  it  has  remained  upon  the  statute 
books  for  40  years,  receiving  from  time  to 
time  further  legislative  consideration  and 
sanction,  adds  to  the  requirement  that  ur- 
gent rc-nsons  be  found,  before  it  shall  be 
declared  unconstitutional.  The  mere  fact 
that  a  Judge  of  the  district  court  could  not 
be  compelled  to  comply  with  Its  provisions, 
or  be  held  to  have  forfeited  his  office  by  a 
failure  or  refusal  to  obey  the  statute,  Is  of 
no  importance  In  determining  whether  or 
not  the  statute  is  a  valid  exercise  of  legis- 
lative authority.  In  State  ex  rel.  v.  Brown, 
Probate  Judge,  35  Kan.  167,  10  pac.  594, 
which  was  an  action  in  quo  warranto  to 
forfeit  the  right  of  Brown  to  exercise  the 
office  of  probate  Judge  of  Coffey  county,  be- 
cause of  an  alleged  failure  to  perform  cer- 
tain duties  Imposed  by  section  3,  c.  8,  Spe- 
cial Session  Laws  of  1874,  requiring  the  pro- 
bate Judge  once  in  each  quarter  to  examine 
and  count  the  funds  in  the  hands  of  the 
county  treasurer,  it  was  held  that  in  the 
performance  of  the  duty  of  examining  the 
accounts  of  the  county  treasurer  the  probate 
Judge  Is  not  acting  either  as  a  Judge  or  as 
•  court,  and  that  his  failure  to  comply  with 
the  statute  imposing  such  new  duty  fur- 
nished no  ground  of  forfeiture  of  his  office 
aa  probate  Judge. 

In  State  v.  Dureln,  70  Kan.  13,  80  Pac.  987, 
involving  the  provisions  of  the  statute  Im- 
posing upon  the  probate  judge  authority  to 
grant  permits  for  the  sale  of  intoxicating 
liquors.  It  was  said  in  the  opinion:  "The 
duties  to  be  discharged  are  cast  upon  the 
person  at  the  time  holding  the  office  of  pro- 
twte  judge,  and  not  upon  him  oa  probate 
Judge,  .or  upon. the  probate  court"  30  Kan. 
41,  80  Pac.  996. 
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[2]  Conceding  that  the  Legislature  nas  no 
authority  to  compel  the  district  court,  or  the 
district  Judge,  to  perform  duties  which  are 
not  Judicial  in  their  nature,  the  refusal  or 
neglect  to  perform  which  would  constitute 
a  dereliction  of  official  duty,  or  subject  the 
Judge  to  forfeiture  of  bis  Judicial  office,  may 
it  not  be  a  valid  exercise  of  legislative  au- 
thority to  Impose  upon  the  district  Judgre 
the  power  to  appoint  an  officer  whose  du- 
ties have  no  relation  to  or  connection  with 
the  court  or  Judge,  leaving  it  to  the  Judge 
to  decide  for  himself  whether  he  will  exer- 
cise or  refuse  to  exercise  the  power?  It  may 
be  conceded  that  the  duties  of  a  county  au- 
ditor, as  prescribed  by  the  statute,  have 
no  relation  to  any  of  the  functions  of  the 
district  court,  and  that  a  Judge  of  such  court 
could  not,  by  mandamus,  be  compelled  to 
perform  the  duty  Imposed  by  the  statute,  and 
that  his  refusal  would  not  be  subject  to  re- 
view, and  would  not  work  a  forfeiture  of  his 
office  as  Judge.  We  construe  the  act  as  im- 
posing the  power,  not  upon  the  court,  but  up- 
on the  Judge,  notwithstanding  the  statute  de- 
Clares  that  the  appointment  shall  be  made 
by  the  district  court.  The  Legislature  often 
uses  the  words  "court"  and  "judge  of  the 
court,"  "district  court"  and  "Judge  of  the  dis- 
trict court,"  without  discrimination.  When- 
ever the  power  or  duty  imposed  is  found, 
from  a  consideration  of  the  object  and  pur- 
poses of  the  act,  to  be  one  which  is  more 
properly  the  function  of  the  court,  it  will  be 
so  construed;  and  whenever  it  is  manifest 
that  the  Leg^Iature  meant  the  Judge,  and 
not  the  court,  that  meaning  will  be  applied 
to  the  words,  in  order  to  carry  out  the  legis- 
lative Intent.  "Court"  will  always  be  inter- 
preted to  mean  "Judge,"  when  necessary  to 
carry  into  effect  the  intention  of  the  Legis- 
lature. Railroad  Co.  v.  McDonald,  79  Miss. 
641,  81  South.  417,  418;  Porter  v.  Flick.  60 
Neb.  773,  84  N.  W.  262;  Von  Schmidt  v.  Wld- 
ber,  09  Cal.  511,  34  Pac.  109 ;  Michigan  Cen- 
tral Railroad  Co.  v.  Northern  Indiana  Rail- 
road Co.,  3  Ind.  239;  Rogers  v.  Beauchamp  et 
al.,  102  Ind.  33,  1  N.  E.  185;  Lee  v.  Nelson, 
4  6.  Greene  (Iowa)  348  (where  it  was  said 
they  are  convertible  terms);  11  Cyc.  666,  666; 
2  Words  and  Ph.  Jud.  Def.  p.  1678. 

Obviously  the  Legislature  had  no  thought 
of  having  the  appointment  made  by  the  court, 
but,  reposing  confidence  in  the  integrity  and 
discretion  of  the  person  who  happened  to 
hold  the  office  of  judge  of  the  district  court, 
intended  that  he  personally  should  name  the 
auditor.  The  power  conferred  is  not  in  any 
isense  judicial,  because  the  office  in  no  man- 
ner affects  the  business  or  functions  of  the 
court  One  argument  made  by  the  defendant 
in  support  of  his  contention  that  the  poWer 
was  Intended  to  be  Imposed  upon  the  court 
and  not  upon  tlie  Judge,  is  based  upon  the 
tact  that  the  Legislature,  at  an  earlier  ses- 
sion, expressly  conferred  the  'POWer  of  ap- 
pointment upon  the  district  Judge,  In  •pf'orld^ 
ing  for  filling  vacancies  in  the  office  of  coun- 
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ty  attomej^  Bntit  to  manifest  Uiat  in  both 
l^tanced  tljie  legislative  intent  was  to  impose 
tbe  power  upon  the  judge,  and  not  up<«  the 
court  ' 

There  is,  after  all,  nothing  very  anomalous 
in  the  plan  devised  for  tbe  selection  of  a 
county  auditor,  when  we  consider  that  in 
Kansas  various  ways  are  employed  for  the 
selection  of  public  officers.  Seme  must  be 
chosen  at  a. general  election,  in  obiedience  to 
constitutional  requirements;  others  may  be 
appointed;  and  the  Legislature  has  by  no 
means  restricted  tbe  power  of  appointment 
in  all  cases  to  tbe  exec]utive  branch  of  gov- 
ernment On  tbe  contrary,  by  a  rather  anom- 
alous arrangement,  which,  so  far  aa  we  are 
aware,  does  not  obtain  in  any  other  state, 
several  important  state  officers  are  .chosen 
neither  at  an  election  by  the  people  at  large, 
nor  by  the  executive  power.  For  instance, 
tbe  secretary  of  agriculture,  recognized  hj 
tbe  Legislature  as  a  state  officer,,  i^itb  .powr 
ers  and  duties  imposed  upon  him,  an4  with 
an  annual  salary  of  $3,500,  is  chosen  by  the 
members  of  tbe  State  Agricultural  Society 
at  its  annual  meeting.  The  membership  of 
this  society  is  composed  of .  delegates  f;:om 
county  or  district  agricultural  societies^'  Usu- 
ally less  than  100  persons  attend  the  an- 
nual meeting  and  participate  in  the  electipa 
of  tbe  secretary.  The  Legislature,  in  fact, 
has  simply  adopted  th^  voluntary  associa- 
tion, known  as  tbe  State  Agricultural  Soclr 
ety,  and  anuually  makes  appropriations  to 
provide  salaries;  for  the  secretary  and  asslsfc- 
ants  appointed  by  bim,  aud  for  tbe  put^Ucar 
tion  and  distribution  of  his  reports  and  pani- 
phlets.  The  State  Historical  Society  is  •« 
voluntary  association,  of  which  any  persop 
in  the  state  may  become  an  active  member 
on  tbe  payment  of  a  fee  of  $1  annually,:  of, 
by  payment  of  $10,  may  become  a  life  mem'' 
ber.  There  are  160  life  members  and  30Qbc> 
tlve  memijers,  people  of  both  sexes,  from  ia- 
fancy  to  old  age.  The  anuual  meeting  in 
January  Is  usually,  attended  by  less  than  100 
persons,  a  majority  of  whom  elect  a  secretary 
for  one  year.  The  Legislature  some  years 
ago  adopted  this  association  as  one  of  the 
departments  of  state  government,  and  eacsh 
successive  Legislature  has  appropriated  funds 
to  pay  tbe  salaries  of  the  secretary  of  tbe 
society  and  assistants  and  employes  appoint- 
ed by  bim,  and  has  made  provision  for  tbe 
publication  of  the  secretary's  reports,  and  for 
securing  and  caring  for  objects  of  historical 
Interest  and  for  gathering  historical  data. 

.Another  instance  is  tbe  office  of  commis- 
sioner of  labor.  .  He  ia  chosen,,  at  an  annual 
meeting  of  delegates  to  the  Society  of  Labor 
and  Industry,  as  secretary  of  tbe  society^ 
and,  by  an  act  of:  tbe  Le^slature,  is  made 
state  labor  commissioner.  Whenever  seven 
or  more  laborers,  workingmen,  miners,  rail- 
way emplAy^  or  mechanics,  or  other  wage- 
eamersii'Sb&ll  organize  as  a  labor  organiaa- 
tiea  for  t2i9  imivovement  of  labor  oondltioiw, 


the  society  la  entitled  to  send 'to  tbe  annua} 
meeting  a  delegate  for  each  60  members  or 
fraction  thereof;  and  ttds.  meeting  selects 
the  officer  who  is  to  become  an  officer  of- the 
state.  The .  Legislature-  appropriates  money 
for  his  salary,  and  provides  for  tt»  performr 
anoe  of  his  duties,  Titus  v.  Sherwood,  81 
Kan.  870, 106  Pac.  1070, , 

The  secretary  of  the  State  Horticultural 
Society  is  chosen  by  tbe  -  members  of ,  tliat 
voluntary  association,  and  becomes  therj^by 
a  state  officer,  whose  duties,  power,  and 
emoluments  are  prescribed  by  tbe  Legisla- 
ture. Tbe  state  mine  inspector  is  chosen  in 
the  same  manner  at  an  annual  meeting  of 
the  State  Association  of  Miners,  made  w 
of  dele^tes  from .  voluntary  associations  of 
persons  engaged  in  tbe  occupation  of  mining 
coal,  for  wag^a..  The  person  chosea  by  the 
annual  meeting  as  secretary  of  the  associa- 
tion thereby  becomes  state  mine  inspector. 

Whether  these  voluntary  associations, 
which  are  all  incorporated  under  the  lawf 
of  the  state,  could  be  compelled  to  hol4 
elections  and  exercise,  the  power  thus  con- 
ferred upon  them,  ^in.  case  of  neglect  or  re- 
fusal so  to  do,  ,4s:  a'  question  which  has  nieT- 
er  been  raised-  So  long  as  tbe  power  is  ex- 
ercised and  the  offloes  are  filled  in.the.man' 
ner  prescribed  by  the  Legislature,  .no  one 
will  doubt  the  right  of  the  persons  so  chosen 
.to  hold  their  offlc^.  The  Constitution  cour 
tains  no  Inhibition  upon  the  power  of  the 
Legislature  to  proride,  as  it  may  .deem  best 
the  method  i^or  the  appointment  6t  officers 
whose  electiou  or  appointment  is  not  other- 
wise provided  for.  On  the  other  hand,  tbe 
Constitution  (article  15,  {  1)  expressly  de- 
clares that,  "all  officers  whose  elec.tion  or 
appointment  is,  not  otherwise  provided,  for 
shall  be  chosen  or  appointed  as  may  be  pre- 
scribed by  law."  It  will  thus  be  sceu  that 
t^e  Constitution  has  placed  In  tbe  Leg^la- 
ture  the  power  to  regulate  the  mode  of  ap- 
pointing officers,  not  otherwise  provide4 
for.  In  view  of  the  power  thus  expressly 
conferred  upon  the  Legislature,  it  seems  .uu; 
necessary  to  refer  specially  to  cases  from 
other  states,  thou^  nu^ierous.  decisions 
might  be  cited  where,  .under  Constitution^ 
'similar  to  ours,  the  authority  of  the  Legia- 
lature  to  confer  upon  judges  and  courts  tbe 
power  to  appoint  inferior  officers,  whose  du- 
ties' have  no  cohnectloii'wlth  the  function^ 
of  courts,  is  recognized.  People  ex  rel.  y, 
Hoffman  et  al.,  116  111.  587,  5  N.  E.  696,  8 
N.  E.  788,  56  Am.  Rep.  793;  'People  v. 
Board  of  Supervisors,  228  111.  187,  79  N.  fi". 
123;  People  r.  l^vans,  247  111.  647,  93  N.  BS. 
388;  City  of  Indianapolis  V.  State  ex  rel., 
172  Ind.  472,  88  N.  E.  687;  In  re  Appoint- 
ment of  Revlsor,  141  Wis.  592,  124  N.  "W". 
670,  18  Ann.  Cas.  1176. 

Upon  tbe  question  whether  the  power  t6 
appoint  to  office  is  a  legislative,  executive, 
t>r  Judicial  function,  the  late  Mr.  Freeman, 
tu  a  monographic  note  to  Peo>pIe  t.  Freer 
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man.  80  CaL  233,  22  Pac.  173,  18  Am.  6t 
Rep.  122,  used  tbe  followiag  language:  'Tbe 
tnith  la  that  the  power  of  appointing  or 
electing  to  office  does  not  Becessarlly  or  or- 
dinarily belong  to  either  the  legislative,  the 
executive,  or  the  Judicial  department  It  la 
commonly  exercised  by  the  people;  but  tbe 
Legislature  may,  as  tbe  lawmaking  power, 
when  not  restrained  by  the  Constitution, 
provide  (or  Its  exerdse  by  either  depart- 
ment of  the  government,  or  1^  any  person 
or  association  of  persons  whom  It  may 
choose  to  designate  for  that  purpose:  It  Is 
an  executive  function  when  the  law  baa 
committed  It  to  the  executive,  a  legislative 
function  when  the  law  has.  committed  It  to 
the  Legislature,  and  a  Judicial  function,  or 
at  least  a  functloB  of  a  Judge,  wboi  the 
law  has  committed  It  to  angr  member  or 
monbecs  of  the  Judiciary."  18  Am.  St  R«. 
122,  180.  It  Is  apparent  therefore,  that  It 
la  a  TaHd  aer<9ae  of  legislative  authority  to 
Impose  upon  the  Judge  of  tb*  district  eourt 
the  power  of  appointing  a  oeonty  andttttr. 

[4]  The  law  being  eonatitotlonal,  theM  re- 
mains tbe  question  as  to  who  shaU  make  the 
appointment  in  counties  where,  there  are  two 
or  more  Judges  of  the  district  court  In 
IMM  an  act  relating  to  district  courts  and 
coorts  of  common  pleas  was  passed,  by 
which  proTiston  was  made  for  two  divisions 
of  the  distxkt  court  nntu  1918,  when  the  act 
creating  the  court  of  common  pleas  ahould 
expire  by  limitation,  at  which  time  the  act 
provides  that  the  district  :court  in  such 
ooontles  Hball  cMullst  of  three  divisions. 
The  act  (Lavs  1800,  c  112;  Oen.  SUt  1009, 
H  2446-2458)  applied  to  counties  having 
100,000  inhabitants,  and  at  present  aftects 
Wyandotte  county  alone.  Section  4  of  the 
act  provides  as  follows:  "All  powers  of  ap- 
pointment not  herein  provided  for,  which 
are  delegated  by  law  to  the  Judge  of  the 
district  court  shall  be  exercised  Jointly  by 
the  Judges  of  tbe  divisions,  or  a  majority 
thereof." 

[t]  Tbe  appointment  of  the  def«idant  by 
the  Judge  of  the  first  division  Is  therefore 
void,  and  tiie  appointment  of  the  plalntlfl 
by  the  Joint  act  of  the  Judges  of  both  divi- 
sions Is  valid.  Section  1  of  the  act  of  1872, 
as  we  observed,  required  the  appointment 
to  be  confirmed  by  the  board  of  county 
commissioners.  Tbe  section  was  afterwards 
amended  at  various  times,  and  tbe  provision 
requiring  confirmation  stricken  out  -The 
Legislature,  however,  never  saw  fit  to  change 
the  language  of  section  2,  wblch  still  reads, 
"and  after  his  confirmation  by  tbe  county 
board  as  herein  provided."  Since  the 
ammdment  of  section  1,  there  is  nothing 
for  these  words  to  operate  upon.  All  pro- 
vision for  confirmation  was  repealed  by  the 
change  in  section  1;  and,  obviously,  the 
Legislature  overlooked  the  presence  of  the 
words  In  section  2  which  refer  to  confirma- 


tion. No  eonfirmartlon  being  necessary.  It 
follows  that  plaintiff  Is  entitled  to  tbe  of- 
fice, and  Judgment  of  ouster  against  the  de- 
fendant will  be  ordered.  AU  tbe  Justices 
concurring. 

(87  Kan.  6M) 

BIDDLB    r.    LEAVENWORTH    LIGHT, 

HEAT  &  POWER  CO.  et  aL 

(Supreme  Court  of  Kansas.     July  6,  1912.) 

(BifOatu*  by  ik*  Ooturt.) 

L  EuiCTBtcmr  (|  10*>— AonoR  vob  Ih jmin 

— .NEeuoxRoi. 

Und«i  tbe  drcnmstances  proven  in  this 
case,  the  building  and  maintaining  by  two  cor> 
porations  of  a  line  of  telephone  wires  and  a 
line  of  light,  heat,  and  power  wires,  the  lat- 
tei  charged  with  2,200  volts  of  electricity,  par- 
allel and  within  10  or  12  Inches  of  each  other, 
is  lufflcient,  prima  facie,  to  justify  a  jury  in 
finding  each  of  such  corporations  negligent  in 
so  maintaining  such  wires  and  responsible  for 
such  damages  as  they  find  resulted  therefrom. 

[Ed.  Note.— For  other  cases,  see  Electricity, 
C?ent  Dig.  I  11;    Dec.  Dig.  {  19.*1 
2.  Masteb  awd  Skbvant  (f J  288,  289*)— Iif- 

JtJBIES  TO  Sesvant— ConrBIBtlTOBT  Meqli- 

OKKcs— Assumed  Risk. 

The  mere  fact  that  a  workman,  employed 
by  a  telephone  company,  in  the  discharge  of  his 
duty  ascends  one  of  the  telephone  poles  in  obe- 
dience to  tbe  orders  of  a  superior  officer  to 
make  a  certain  adjustment  of  the  telephone 
wires,  In  the  performance  of  whidi  i^  hand  . 
came  in  contact  with  the  highly  charsed  wire 
and  he  was  thereby  instantly  killed,  does  pot 
under  all  the  evidence  in  this  ease,  oompiel  the 
inference  that  he  was  guilty  of  contributory 
negligence  or  tbat  he  assumed  the  ilsk  ot  iar 
juiy  in  performing  such  labor. 

[Ed.  Note.— For  other  cases,  see  Master' and 
Servant  Cent  Dig.  H  1006,  1068-1088,  1089, 
1000,  1002-U82;  Dec.  Dig.  H  288,  289.*] 

Appeal  ftom  District  Court  Leavenworth 
County. 

Action  by  Isabella  Biddle  against  the  Leav- 
enworth Light  Heat  &  Power  Company  and 
another.  From  a  Judgment  for  plalntlll,  de- 
fendants appeal.    Affirmed. 

Floyd  B.  Harper,  of  Leavenworth,  and 
Gleed,  Hunt  Palmer  &  Oleed,  of  Topeka,  for 
appellants.  A.  B.  Dempsey,  of  Leavenworth, 
for  appellee. 

SMITH,  J.  The  appellee  brought  this  ac- 
tion agalost  the  appellants  to  recover  dam- 
ages for  tbe  death  of  her  husband.  In  her 
petition  she  alleged:  That  the  appellants 
had  sunk  poles  and  maintained  wires  there- 
on for  their  respective  uses  along  a  certain 
public  alley  in  the  city  of  Leavenworth.  That 
the  poles  of  the  appellants  alternate,  and  that 
the  wires  of  tbe  respective  companies  were 
by  tbem  negligently  and  carelessly  strung 
and  maintained  parallel  and  In  close  proxim- 
ity with  each  other.  That  the  electric  wires 
of  the  Light,  Heat  di  Power  Company  were 
charged  with  about  2,200  volts  of  electric- 
ity and  were  defectively  and  Insufficiently 
Insulated,  and  that  at  a  certain  point  on  the 
line  where  "Can  pole  3"  of  the  Telephone 
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Company  was  located,  and  where 'the"  death 
occurred,  the  Insulation  on  the'  wires  o( 
the  Ught,  Heat  &  Power  Company  bad  been 
negligently  permitted  to  deteriorate,  become 
defective,  abraded,  and  worn  off — all  of 
which  facts  were  known  to  the  appellants, 
or  could  have  been  known  to  them  with  the 
exercise  of  proper  care.  That  while  the 
appellee's  husband  was  in  the  employ  of  the 
Telephone  Company,  and  while  in  the  line  of 
his  duty  as  such  employ^  at  the  place  de- 
scribed, and  while  he  was  exercising  due  care 
on  bis  part,  he  came  in  contact  with  the 
wires  of  the  appellants  so  maintained  and 
charged  with  electricity  and  received  there- 
from a  fatal  shock  from  the  effects  of  which 
he  Instantly  died. 

The  appellants  each  attacked  the  petition 
by  motion  to  make  it  more  definite  and  cer- 
tain, and,  upon  the  overruling  of  such  mo- 
tions, each  filed  a  general  demurrer  to  the 
petition  which  was  also  overruled.  Elacb  ap- 
pellant thereupon  separately  answered.  A 
Jury  trial  was  had,  special  findings  were 
made,  and  a  general  verdict  against  each  of 
the  appellants  Jointly  for  $10,000  damages 
was  rendered.  Separate  motions  for  new 
trial  were  made  and  overruled,  and  Judg- 
ment was  rendered  according  to  the  verdict. 

The  appellants  make  74  separate  assign- 
ments of  error.  The  number  Is  confusing, 
buj  we  will  attempt,  without  following  the 
numbers  consecutively,  to  consider  all  of  thu 
substantial  questions  involved. 

The  petition  might  have  been  made  more 
elaborate  and  definite  as  to  certain  facts  to 
which  the  motions  of  the  apitellanta  are  di- 
rected, but  there  was  no  error  In  overrul- 
ing the  motions  for  the  reason  that  it  is 
evident  from  tlie  situation  of  the  parties 
that  the  facts  claimed  to  be  omitted  were 
within  the  knowledge  of  the  appellants  rath- 
er than  of  the  .appellee.  The  appellants  did 
not  see  fit  to  stand,  upon  the  adverse  ruling 
upon  the  demurrers  to  the  petition,  and  we 
think  the  petition,  liberally  construed  as  it 
should  be,  states  a  cause  of  action. 

[1]  The  evidence  and  findings  of  the  Jury 
show  that  the  respective  wires  of  the  Tele- 
phone Company  and  the  Light,  Heat  &  Pow- 
er Company  were  strung  In  the  same  line  up- 
on alternate  poles  in  such  manner  that,  when 
taut,  the  wires  were  only  10  to  12  inches 
apart,  and  that  the  wires  of  the  light,  Heat 
&  Power  Company  were  constantly  charged 
with  about  2,200  volts  of  electricity. 

It  also  appears  that  the  Telephone  Com- 
pany had  men  constantly  employed  to  reme- 
dy interruptions,  called  "troubles"  In  the  op- 
eration of  its  wires,  and  it  Is  apparent  that 
such  "troubles"  could  generally  only  be  rem- 
edied by  ascending  the  telephone  poles,  and 
that  in  so  doing  the  men  would  be  brought 
In  close  proximity  to  the  charged  wires  of 
the  Light,  Heat  &  Power  Company;  that 
in  damp  weather,  such  as  existed  at  the 
time  of  the  accident  in  question,  it  appears 
that  no  known  Insulation  of  a  highly  charg- 


ed wire  is'  a  suffldent  protection  from  In- 
jury to  any  person  coming  In  contact  there- 
with.'   The  evidence  shows  that  the  wires  ' 
of  the  Light,  Heat  &  Power  Company  were 
Insulated  by  a  rubber  covering  which  to  as 
perfect  insulation  as  science  and  experience 
has   developed,   but  'that   one   wire,   which 
had   sagged  about  five  inches  and  caught ' 
upon  a  glass  uiion  the  telephone  pbl^,  liftd ' 
the  insulation  burned  or  rubbed   off  for'  a 
space  of  about  an  inch  or  an  Inch  -and  a' 
half. 

It  is  agreed  that  the  deceased  came  to  hUt ' 
death  by  his  hand  coming  In  contact  with- 
the  wire  of  the  Light,  Heat  «r  Power  Com- 
pany, but  whether  it  was  at  the  point  where 
the  wire  was  denuded  WHS  not  shown.  There 
is  evidence  that.  In  the  condition  of  weatber 
which  existed  at  the  tine,  If  a  person's  body  ' 
were  "grounded" — that  to,  brought  In  con- 
tact with  a  wet  pole  or  wire  extending  into 
the  ground — ^that  contact  with  the  charged 
wire,  even  if  the  insulation  covered  the  wlce^ 
would  be  extremely  dangerous. 

If  the  Jury  regarded  these  faota,  of  which 
there  was  at  least  some  evidence,  as' estab- 
lished, as  from  the  verdict-  they  evidently 
did,  they  were  Justified  in  finding  that  each 
of  the  appeManto  was  negHgtmt  In  ooiwtraet- 
Ing  and  maintaining  the  wires  in  Hie  relative 
position  described;  that  some  sndi  accident 
should  have  been  anticipated  fioBi  the  situ-  - 
atlon  and  guarded  against. 

The  proven  fact  that  the  wires  tot  tlie" 
Light,  Heat  II  Power  Company  were,,  soon: 
after  the  accident,  stretched  upon  polea  five 
feet  higher  than  at  the  time  of  the  accident, 
and.  that  the  telephone  wires  remained  npoa'- 
the  same  poles,  as  before.  Is  some  evidence 
that  the  companies  knew  how  to  avoid. the 
danger  and  knew  that  the  prevloos  position, 
of  the  wires  was  dangerous. '  .  i 

The  answer  set  up  the  defense  of'  contrib- 
utory negligence,  and,  If  there  was  a  pdma') 
fade  case  of  negligence  on  the  paxt  of '.the  i 
appellants,  the  burden  of  proving  cOtttrlbu-, 
tory  negligence  on  the  part  of  the  deceased 
devolved  upon  them. 

How  the  hand  of  the  deceased'  happened 
to  come  in  contact  with  the  charged  wire  is 
not  disclosed  by  the  evidence.  No  one  saw 
him  at  the  moment  of  the  accident  The 
contact  and  death  were  Instantaneous.  At 
the  time  of  the  accident  the  deceased  stood 
with  one  foot  npon  a  bolt  inserted  In  the 
telephone  pole  and  the  other  leg  thrown  over 
a  guy  wire  extending  from  near  the  top  of 
the  pole  to  the  ground,  thus,  making  bis 
body  "grounded,"  as  it  is  called,  both  through 
the  guy  wire  and  the  wet  telephone  pole; 
there  having  been  a  heavy  rain  the  night  pre- 
vious to  the  accident. 

The  evidence  shows  that  the  deceased  was 
an  experienced  man  In  the  business  In  which 
he  was  engaged;  that  he  bad  been  in  the 
employ  of  the  Telei)hone  Company  eleven 
years,  four  years  of  which  be  was  foreman  of 
the  linemen;   and  had  also  be«a  one  year' 
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In  the  employ  of  the  I<lght,  Heat  &  Power 
Company,  tbongb  to  what  capacity  he  senred 
the  latter  company  is  not  shown. 
■  [2]  Both  Instinct  and  reason  impel  every 
human  being  to  self-preseryatlpn  aAd  to  the 
avoidance  of  danger,  and  these  well-known 
facts  compel  the  presumption  that  the  de- 
ceased used  reasonable  care  to  avoid  injury 
to  himself.  And,  in  the  absence  of  evidence 
to  the  contrary,  this  ^iresumption  was  suf- 
ficient to  Justl^  the  Jury  in  finding  that  the 
deceased  was  not  guilty  of  contrlbutdry  neg- 
ligence. It  la  agreed  that  the  accident  re- 
sulted from  the  band  of  the  deceased  comtog 
to  contact  with  a  wire  of  the  Light,  Heht  & 
Power  Company.  The  Twire  sagged  about 
five  Inches,  thus  bringing  it  within  five  to 
seven  toches  of  the  telephone  wire.  When 
the  sagging  occnrred  is  not  shown'  otherwise 
than  Inferentlally,  In  this,  that  the  service  on 
the  telephone  wires  was  interrupted  only  on 
the  morning  of  the  accident,  and  efforts  had 
been  made  by  employes  of  the  telephone  com- 
pany to  discover  the  cause  of  the  interrup- 
tion without  success.  The  trouble  was  lo- 
cated in  the  vicinity  where  the  accident  aft- 
erwards occurred. 

By  the  direction  of  the  city  manager  the 
deceased  had  been  sent  early  in  the  after- 
noon to  wire  around  the  Interruption  so  as 
to  resume  the  service.  Very  shortly  before 
the  accident,  he  discovered  that  a  wire  of 
the  Light,  Heat  &  Power  Company  was 
caught  under  a  glass  on  a  telephone  pole 
and  he  had  released  it  Itnmedlately  there- 
upon communication  over,  the  telephone  wire 
could  be  resumed.  He  had  telephoned  to 
the  office  of  the  Telephone  Company  of  the 
discovery  of  the  interruption  and  almost  Im- 
mediately thereafter  the  shock  occnrred.  It 
was  primarily  the  duty  of  the  Light,  Heat  & 
Power  Company  to  have  discovered  and  re- 
moved this  interruption.  Neither  the  Tele- 
phone Company  nor  the  deceased  knew  what 
the  trouble  was  nor  the  danger  of  discover- 
ing and  removing  it  until  about  the  moment 
the  accident  occurred.  ,  It  cannot  be  said, 
therefore,  that  the  deceased  knew  and  as- 
sumed the  risk  of  the  danger  that  resulted 
fatally  to  blm.  The  cause  of  the  injury, 
therefore,  must  be,  as  alleged  In  the  peti- 
tion, and  as  directly  or  Inferentlally  found  in 
the  verdict,  that  the  appellants  were  both 
guilty  of  negligence  in  stringing  and  main- 
taining their  respective  wires  to  such  close 
proximity. 

It  is  said  that  the  Telephone  Company 
erected  th«  poles  and  stretched  their  wires 
first,  and  that  the  Light,  Heat  &  Power 
Company  afterwards  erected  their  poles  and 
stretched  their  wires,  and  that  therefore  the 
Telephone  Company  Is  not  responsible  for 
the  proximity  of  the  wires.  Blach  <A  the 
companies  was  equally  entitled  to  the  use  of 
the  alley  for  the  purpose  of  setting  its  poles 
and  stretching  its  wires,  yet,  on  the  principle 


that  one  should  bo  use  his  own  property  as 
not  unnecessarily  to  Injure  the  rights  of 
others,  it  could  hardly  be  contended  that  the 
Telephone  Company,  to  view  of  the  evident 
danger  to  Its  employfe  to  the  discharge  of 
their  duties,  could  not  have  prevented  the 
Ught,  Heat  ft  Power  Company  from  string- 
tog  and  matotaintog  Its  wires  to  such  close 
proximity  to  the  telephone  wires.  And  from 
the  fact  that  It  was  not  done,  the  jury  may  - 
have  rightly  inferred  that  the  stringing  and 
maintaining  of  the  wires  of  the  Light,  Heat 
&  Power  Company  to  the  manner  In  which  it 
was  done  was  with  the  acquiescence  and  con- 
sent of  the  Telephone  Company,  and  it  was 
equally  the  fault  and  negligence  of  each  that 
the  wires  were  so  maintained,  and  each  was 
equally  respopslble  for  the  injury  that  re- 
sulted therefrom. 

The  special  findings  of  the  jury  and  the 
general  verdict  were  all  to  favor  of  the  ap- 
pellee, and,  without  adverting  to  each  objecN 
tlon  separafely,  we  have  considered  them  all 
and  believe  that  such  special  findings  and 
verdict  were  justified  by  the  evidence  and 
that  the  court  was  justified  to  overrultog 
the  motions  to  set  aside  any  of  such  findings 
and  in  refusing  to  grant  a  new  trial. 

The  judgment  is  affirmed.  All  the  Justices 
concurring. 

^^^"^^^ 

tft  Kan.  (M) 
HAMPB  r.  SAGE. 
(Sopreme  Court  of  Kansas.    July  6,  1912.) 

. .    .     (Syllalui  hv  t\e  Court.) 

1.  Fbatjds,  Statdte  of  (J  110*)— SuinoiiB- 
CT  OF  Memobandcm  —  DescbiptioK  at 
Land.  •  •  ■ 

Hampe  v.  Sage,  82  Kan.  728, 109  Pae.  408, 
followed,  and  AeM,  that  the  amendment  to  the 
petitipa  alleging  'that  the  land  described  in  the 
memorandum  which  evidenced  the  contract 
between  the  parties  was  the  only  hind  in  Pot- 
tawatomie county,  Okl., .  which  the  defendant 
owned  or  claimed  to  own  or  have  an  interest 
in,  was  sufiicietit  to  satisfy  the  provision  of 
the  statute  of  frauds  which  reqnires  contracts 
for  the  oonveyanee  of  lands  to  be  in  writing. 

[Ed.  Iiiotei— >For    other  -  eases,    see    Frauds, 
Statute  of,  Cent.  Dig.  H  225-236;  De&  IMcTl  - 
110.*1  , 

2.  EVIDENCK    (f   273*)— AOIUBSIORB— OWNKB- 

SHiP  OF,  Land. 

Beli,  further,  that  evidence  of  statements 
and  admigsions  of  the  defendant  made  shortly  ' 
before  the  memorandum  was  executed,  to  the 
effect  that  be  owned  the  land  described  therein 
and  that  he  owned  no  other  land  in  that  coun- 
ty, was  competent  for  the  purpose  of  showing 
that  in  fact  he  owned  and  claimed  to  own  no 
other  tract  of  land  in  that  county. 

[Ed.  Note. — For  other  cases,  see  EvidencSb 
Cent  Dig.  {{  1108-1120;   Dec  Dig.  i  273.*] 

3.  'VENDOB    and    PtTBCHASEB    (!     6*)— LAND»— 

CoNVETANCE— Rights  or  Pasties. 

The  fact  that  the  lands  described  in  the 
memorandum  were  Indian  lands  held  In  trust 
for  the  allottees,  who  were  members  of  the 
tribe  of  Pottawatomie  Indians,  and  that  un- 
der an  act  of  Congress  (Act  Feb.  8,  1887,  e. 
119,  24  Stat  388),  and  the  terms  of  the  tmst 
patents  Issued  for  said  lands,  any  conveyance 
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or  coBtraet  with  reference  tiiereto  in  declared 
to  be  absolutely  nnll  and  void,  will  fnrnisb  no 
defense  to  an  action  for  damages  for  breach 
of  a  contract  by  the  defendant  to  sell  and  con- 
vey snch  lands. 

[Ed.  Note.— For  other  ca8«8,  aee  Vendor  and 
Purchaser,  Cent  Dig.  {|  4,  5;  Dec.  Dig.  |  6.*] 

Johnston,  C.  X,  and  Benson  and  Smith,  33^ 
dissenting. 

(Addiiionai  BfJlahu*  by  Editorial  Staf.) 

4.  Evidence  (S  413*)— Pakol  Evidencb  Af- 
FSOTiNO  Whitings  —  Validitt  op  Con- 
tract. 

In  an  action  for  breach  of  a  contract  to 
sell  land,  testimony  that  the  written  contract 
did  not  express  the  agreement  of  the  parties, 
and  that  both  parties  intended  merely  to 
make  a  proposition  which  either  n^ght  accept 
or  refuse,  was  properly  excluded  as  varying 
the  written  contract  by  parol. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent.  Dig.  II 1855-1857,  1859, 1860;  Dec.  Dig. 

5.  Vkndor  and  Pubcbabeb  (|  351*)— Breach 
or  Contbact  —  Dahaoxs  —  Tivk  Fbok 
Which  Imebest  Runs. 

In  an  action  for  breach  of  a  contract  to 
■ell  land,  interest  on  the  amount  of  damages 
was  properly  allowed  from  the  time  the  con- 
tract was  breached,  which  would  ordinarily  be 
when    plaintiff  tendered   performance. 

[Ed.  Note. — For  other  cases,  see  Vendor  and 
Purchaser,  Cent.  Dig.  {J  1017,  1Q47-1058; 
Dec  Dig.  f  851.*]  • 

Appeal  from  District  Court,  Shawnee 
County. 

Action  by  Qeorge  Hampe  against  Aaron 
Sage.  From  a  Judgnient  for  plaintiff,  de- 
fendaiit  appeals.     Affirmed. 

See,  also,  82  Kan.  728, 109  Pac  406. 

Edwin  A.  Austin,  of  Topeka,  and  0.  E. 
Carroll,  of  Alma,  for  appellant  J.  B.  Lari- 
mer and  A.  M.  Harvey,  both  of  Topeka,  for 
appellee. 

PORTER,  J.  Action  for  damages  for  the 
breach  of  a  contract  for  the  exchange  of 
lands.  The  Jury,  In  answer-  to  special  ques- 
tions, found  the  value  of  the  Oklahoma  lands' 
which  the  defendant  agreed  to  convey  to 
plaintiff,  the  value  of  plainttfTs  land  In 
Shawnee  county,  Kan.,  Which  he  was  to  con- 
vey to  the  defendant,  and  returned  a  general 
verdict  In  plaintiff's  favor  for  the  difference, 
amounting  to  $2,647.66.  Judgment  was  ren- 
dered thereon  for  the  plaintiff,  and  the  de- 
foidant  appeals. 

A  former  judgment  for  the  plaintiff  was 
reversed  on  the  ground  that  the  petition  was 
demurrable  under  the  statute  of  frauds  be- 
cause the  contract  for  the  sale  and  exchange 
of  the  land  was  evidenced  by  a  memorandum 
which  failed  to  describe  the  Oklahoma  land 
or  to  state  any  fact,  beyond  its  acreage  and 
the  county  of  its  location,  which  might  help 
to  Idmtlfy  it  Ilampe  v.  Sage,  82  Kan.  728, 
109  Pac.  408.  In  the  opinion  it  was  Intimat- 
ed that  the  petition  would  not  have  been 
demurrable  if  It  bad  contained  an  allegation 
tlukt  the  land  referred  to  in  the  memoran- 
dum was  the  only  land  In  that  county  own- 


ed by'  the  defendant  •  Aftet  the  cause  was 
remanded,,  the  plaintiff  amended  bis  petition 
as  follows:  "Said  tract  of  land  was  the 
only  land  In  Pottawatomie  county,  OkL, 
which  said  defendant  then  owned  or  claim- 
ed to  own  or  have  dominion  over  or  control 
of  or  In  which  be  had  or  claimed  to  have 
any  Interest" 

The  defendant's  answer,  besides  a  general 
denial,  alleged  that,  at  the  time  the  memo- 
randum was  executed,  tba  land  described 
therein  was,  as  plaintiff  well  knew,  Indian 
land  allotted  and  patented  to  members  of  the 
tribe  of  the  Pottawatomie  Indians  and  not 
to  the  defendant ;  and  further  pleaded  an  act 
of  Congress  approved  February  8, 1887  (chap- 
ter 119,  24  Stat  388),  providing  that  any  con> 
veyance  or  contract  made  touching  the  said 
land  before  the  expiration  of  the  period  of 
26  years  mentioned  in.  said  patents  and  said 
act  of  Congress  shall  be  absolutely  null  and 
void.  The  answer  set  out  copies  of  the  pat- 
ents to  the  lands -In  question,  and  alleged 
that  the  25-year  period  from,  the  date,  of  the 
allotment  and  Issue  of  the  trust  patents  bad 
not  expired  or  been  abrogated  at  the  date 
of  the  alleged  contract  with  defendant  The 
reply  was  an  unverified  general  denial. 

[1]  On  the  trial  plaintiff  juroyed  by  two 
real  estate  agents  of  Topeka  that  defendant 
Hated  the  Oklahoma. land  with  them  for  sale. 
They  produced  the  original  entries  In  their 
books  showing  the  description  of  the  lands 
with  Sage  marked  as  the  owner,  and  testified 
that  he  dictated  the  description,  read  over 
the  same,  and  approred  it ;  that  he  stated  to 
them  that  he  owned  the  land  and  would  sell 
it  at  $20  an  acre;  and  that  it  was  the  only' 
land  he  owned  or  controlled  In  Oklahoma. 
The  plaintiff  proved  that  the  defendant  made 
similar  statements  to  him  on  different  occa- 
sion's, and  also  to  witness  lEIewins,  who  went 
to  see  the  land  a  short  time  before  the  con- 
tract in  question  was  entered  Into.  The  first' 
claim  of  error  Is  that  this  testimony  should 
have  been  excluded,  that  it  was  an  attempt 
by  parol  evidence  to  establish  an  essential 
element  of  a  contract  required  to  be  In  writ- 
ing. It  is  argued  that  the  memorandum  does 
not  say  that  the  land  referred  to  'was  that 
listed  with  these  real  estate  agents,  or  that 
referred  to  In  the  conversations  to  which  the 
witnesses  were  permitted  t6'  testify.  In  sup- 
port of  this  contention,  the  former  opinion' 
Is  relied  upon  wherein  It  was  held  that,  to° 
allow  the  land  to  b«  identified  by  proof  that' 
the  defendant  had  showed  to  plaintiff  a  cer-- 
tain  tract  of  land  in  Pottawatomie  County, 
Okl.,  containing  760  acres,  and  that  this  was 
the  land  referred  to  In  the  memorandum, 
would  be  the  same  as  to  permit  an  essential 
element  of  the  contract  to  be  supplied  by 
I)arol ;  that,  while  it  1*  always  competent  to 
offer  parol  evidence  to  Identify  the  descrip- 
tion, it  is  never  admissible  for  the  purpose 
of  supplying  a  description  which  the  parties 
have  omitted  from  the  writing.    This  state- 
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ineut  of  tie  I«w  was  taAdi'  &-  aiifsw«r  to 
plaintiff's  contention  on  the  former  hearing 
that  ae  defect  In  the  petition  vras  cured  hy 
alleging  and  proving  that  defendant,  previous 
to  the  execution  of  the  memorandum,  had 
rifaowed  him  a  certain  tract  tn  Pottawatomie 
county,  Okl.,  containing  the  acreage  nien^ 
tloned,  and  that  this  was  the  land  referred  to 
In  the  memorandum.  It  was  held  that  proof 
of  tills  character  would  have  been  admissible 
and  sufficient  to  render  the  contract  definite, 
provided  the  memorandum  Itself,  after  the 
reference  to  the  Oklahoma  land,  had  con- 
tained the  words  "being  the  tract  recently 
showed  by  Sage  to  Hampe."  Hampe  v.  Sage, 
82  ECan.  731,  100  Pac.  4OT. 

The  contention  that  the  court  erred  In  the 
admission  of  testimony  showing  statements 
and  admissions  made  by  Sage  to  the  effect 
that  be  owned  this  tract  of  land,. and  that  it 
was  the  only  land  in  Pottawatomie  county, 
Okl.,  that  he  did  own  or  claim  to  own  or  con- 
trol, the  contention  that  the  court  erred  in 
refusing  to  sustain  the  demurrer  to  plain- 
tiff's evidence,  as  well  as  most  of  the  other 
contentions  raised  by  the  defendant,  are  met 
and  fully  answered  In .  the  former  opinion. 
It  was  there  said:  "Under  the  authorities 
eited,  a  recital,  that  Sage  owned  the  land 
which  he  undertook  to  convey  can  be  found 
in  tlie  contract  itself,  by  a  liberal  Interpreta- 
tion of  its  terms.  Proof  that  be  owned  no 
other  land  In  that  county  would  then  render 
the  description,  as.  so  Interpretedv  absolutely 
definite."  Hampe  v.  Sage,  supra,  82  Kan. 
733,  109  Pac  408. 

That  Sage  ovraed  the  land  he  undertook 
to  convey  may  by  a  liberal  Interpretation  of 
the  terms  of  the  memoraudnm  be  found  in 
the  writing  itself.  AU  that  was  necessary 
to  make  the  petition  good  as  against  a  de- 
murrer was  to  plead  the  fact  that  he  owned 
or  claimed  to  own  only  the  stated  number 
of  aeoes  in  that  county.  The  plaintiff 
amotded  his  petition  by  so  aUcglag.  On  the 
trial,  proof  that  defendant  owned  or  claimed 
to  own  that  number  of  acres  and  no  more, 
in  Pottawatomie  county,  Okl.,  was  all  that 
was  necessary  to  rendes  the  description .  of 
the  land  which  the-  parties  had  in  mind,  and 
about  which  they  BSgotlatedj  absolutely  def- 
inite. .  : 

[2]  The  defendant's  statements,  made  at 
or  about  the  time  the  contract  was  entered 
Into,  were  admissible. as  proof  that  be  claim- 
ed to  own:land  of  that  acreage  so  rituated 
and  that  'h«  owned  no  other  land,  in  that 
oonnty.  Proof  of  his  statemoitB  that  in  fact 
he  owned  this  land  could  not  hurt  him  be- 
cause the  memorandum  itself  is  to  be  in- 
terpreted as  so  stating. 

[9]  Another  contention  of  the  defendant. is 
that;  since  the  nnrerifled  reply  admitted  the 
issue  of  trust  patents  for  these  lands  and 
the  provision  of  the  act  o'  Congress  dedar" 
ing  any  oonveyanee  or  contract  with  refer- 
ence to  Budi  lands  absolutely  void,  there  was 


an  nttei)  feillure  of  prbof  slfoTHhg  that  Sa«e 
owned  the  lands,  and,  on  the  contrary,  an 
admission  that  he  could  not  possibly  own  or 
convey  them.  In  the  brief  It  was  said  that: 
"This  clause  in  the  act  of  Congress,  of 
flourse,  does  not  directly  apply  to  any  con- 
tract made'  with  George  Hampe  by  Aaron 
Sage,  but  it  does  apply  to  any  conveyance 
or  contract  made  by  the  allottee  members  of 
the  Pottawatomie  Tribe  to  whom  this  land 
was  patented,  and  by  disqualifying  them 
from  conveying  or  contracting  to  convey  to 
another,  renders  it  apparent  that  Aaron  Sage 
was  not  the  owner  of  any  of  this  particular 
land,  and  not  only  nullifies  any  conveyance 
and  contract  he  may  have  obtained  from  the 
Indian  allottees,  but  nullifies,  as  against 
tb&ax,  any  contract  he  may  have  made  with 
George  Hampe." 

The  defendant  argues  that  it  was  incum- 
bent upon  plaintiff  to  offer  some  proof  to 
show  that  the  25-year  period  during  whicb 
these  lands  were  not  subject  to  sale  or  con- 
tract had  expired;  that,  for  the  purpose  of 
satisfying  that  provision  of  the  statute  of 
frauds  which  requires  contracts  in  reference 
to  the  sale  of  lands  to  be  in  writing,  it  was 
competent  for  the  plaintiff  to  prove  tliat  the 
defendint  In  fact  owned  this  land  and  in 
fact  owned  no  otho'  land  In  that  county,  but 
that. plaintiff  failed  to  satisfy  the  statute 
of  frauds  for  the-  reason  that  he  failed  to 
PfEov«  that  defendant  In  fact  owned  this  land, 
while,  on  the  contrary,  the  pleadings  as 
they  stood  showed  concluelvely  that  he  nev- 
er did  own  it.  But  it  has  been  repeatedly 
held  that  a  person  may  contract  to  seU .  and 
convey  lands  of  which  he  is  not  the  owner 
and  may  become  liable  for  damages  for  the 
breach  of  snch  contract.  Trust  Co.  v.  Me- 
Intosb,  68  Kan.  452,  462<  75  I^c.  498 ;  Krhnt 
v.  Pbares,  80  Kan.  515,  103  Pac  117;  Rob- 
ertson V.  Talley,  84  Kan.  817,  820,  115  Pac. 
640<  In  the  Jaat  case  it  was  ruled  in  the 
syllabus  that:  "One  may  bind  himself  per- 
sonally by  an  agreement  to  furnish  a  deed 
to  land '  owned  by  another,  even  when  he 
batd  no  present  interest,  therein  and  no  means 
<ot  compelling  a  conveyance."  Par.  1.  In  the 
opinion  it  was  said:'  "No  reason  is  apparent 
why,  he  may  not  bind  Iiimself  personally  by 
a  contract  that  be>  will  procure  a  deed  to 
land,  although  he  is  not  certain  that  he  wlU 
be  attleto'do'so,  thereby  incurring  liability 
for  damages  If  be  shall  fail,  and  for  loss  by 
the  bargain  If  he  shall  be-  compiled  to  pay 
more  fior  the  property  than  he  is  to  receive." 
84  Kan,  820, 115  Pac.  641. 

The  answer  alleges  that  the  lands  referred 
to  ixk  the-  petlti<m  were  patented  to  Indians 
of  the  "CltizaiL  Pottawatomie  Tribe  or 
Band,"  nnder  an.  act -of  Congress  approved 
February  8,  1887, .which  declares  that  any 
conveyance  or  contract  made  touching  the 
said  lands  before, the  expiration  of  the  per- 
iod of  %  yeaiTB  mentl<aied  'In  said  patents 
8h«Ub«  absolutely  null  aaA  toU^  tbat  the 
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25-year  period  from  the  date  of  the  allot- 
ment and  trust  patent  had  not  expired  and 
had  not  been  abrogated  at  the  date  of  the 
alleged  contract  sued  upon.  The  appellee 
calls  attention  to  two  subsequent  acts  of  Con- 
gress which,  it  is  claimed,  gave  to  the  Cit- 
izen Pottawatomie  Indians  the  right  to  sell 
their  lands  under  certain  conditions.  The 
first  of  the  later  acts  provides:  "That  any 
member  of  the  Citizen  Band  of  Pottawato- 
mie Indians  and  of  the  Absentee  Shawnee 
Indians  of  Oklahoma,  to  whom  a  trust  pat- 
ent has  been  Issued  under  the  provisions  of 
the  act  approved  February  eight,  eighteen 
hundred  and  eighty-seven  (Twenty-Fourth 
Statutes,  three  hundred  and  eighty-eight), 
and  being  over  twenty-one  years  of  age,  may 
sell  and  convey  any  portion  of  the  land  cov- 
ered by  such  patent  in  excess  of  eighty  acres, 
the  deed  of  conveyance  to  be  subject  to  ap- 
proval by  the  Secretary  of  the  Interior  un- 
der such  rules  and  regulations  as  be  may 
prescribe,  and  that  any  Citizen  Pottawato- 
mie not  residing  upon  bis  allotment,  but  be- 
ing a  legal  resident  of  another  state  or  ter- 
ritory, may  in  like  manner  sell  and  convey 
all  the  land  covered  by  said  patent,  and  that 
ution  the  approval  of  such  deed  by  the  Sec- 
retary of  the  Interior  the  title  to  the  land 
thereby  conveyed  shall  vest  in  the  grantee 
therein  named."  Act  Aug.  15,  1894,  c.  290, 
28  Stat  295.  The  second  of  the  later  acts 
provides:  "That  the  proviso  to  the  act  ap- 
proved August  fifteenth,  eighteen  hundred 
and  ninety-four,  permitting  the  sale  of  al- 
lotted lands  by  members  of  the  Citizen  Band 
of  Pottawatomie  Indians  and  of  the  Absen- 
tee Shawnee  Indians  of  Oklahoma  Is  hereby 
extended  so  as  to  permit  the  adult  heirs  of 
a  deceased  allottee  to  sell  and  convey  the 
lands  inherited  from  such  decedent;  and  if 
there  be  both  adult  and  minor  owners  of 
such  inherited  lands,  then  such  minors  may 
Join  In  a  sale  thereof  by  a  guardian,  duly 
appointed  by  the  proper  court,  upon  an  or- 
der of  such  court  made  upon  petition  filed 
by  such  guardian,  all  conveyances  made  un- 
der this  provision  to  be  subject  to  the  ap- 
proval of  the  Secretary  of  the  Interior;  and 
any  Citizen  Pottawatomie  or  Absentee  Shaw- 
nee hot  residing  upon  his  allotment,  but  be- 
ing an  actual  resident  of  another  state  or 
territory,  may  in  like  manner  sell  and  con- 
vey all  die  land  allotted  to  him."  Act  May 
81,  190ft  c.  598,  {  7,  81  Stat.  247. 

It  is  apparent  from  these  subsequent  stat- 
utes that  the  Citizen  Pottawatomie  Indians 
were  given  the  right  under  certain  conditions 
to  dispose  «f  their  lands;  and,  while  the 
snbsequent  acts  of  Congress  do  not  in  terms 
iBbrogat&  the  inhibition  against  the  validity 
of  contracts  for  tbe  sale  of  such  lands  de- 
clared in  the  act  of  1887,  it  seems  obvious 
that,  when  the  allottee  was  permitted  to  sell 
his  lands,  any  contract  made  by  others  In 
relation  thereto  Would  not  be  void.  There 
was  BO  aUsgatioA  in  the  anawer  nor  any 


proof  offered  that  the  allottees  bad  not  ac- 
quired tbe  right  to  dispose  of  these  lands 
under  the  conditions  and  provisions  of  tbe 
later  acts  of  Congress.  We  do  not  rest  our 
decision,  Itowever,  upon  the  effect  of  the  acts 
of  1894  and  190O.  Under  the  authorities  cit- 
ed, supra,  we  hold  that  the  defendant  is 
liable  in  an  action  for  damages  for  tbe 
breach  of  his  contract  to  sell  and  convey  tbe 
lands  in  (,  -  tlon,  although  he  may  have  bad 
no  present  Interest  therein  and  no  means  of 
compelling  a  conveyance  at  the  time  be  en- 
tered into  the  contract 

It  was  not  incumbent  upon  tbe  plaintiff  to 
offer  proof  that  the  defendant  in  fact  owned 
the  lands  referred  to  in  the  contract,  or  that 
the  25-year  period  in  which  they  were  not 
subject  to  sale  had  expired.  All  that  was 
required  was  to  offer  proof  for  the  purpose 
of  identifying  the  land  that  was  attempted 
to  be  described  in  the  memorandum  in  or^ 
der  to  show  what  land  the  parties  intended 
and  thus  to  satisfy  tbe  statute  of  frauda 
This  does  not  mean  that  the  plaintiff  would 
be  permitted  to  state  what  his  understand- 
ing was  as  to  the  land  intended,  or  that  oral 
testimony  in  such  cases  is  admissible  for 
that  purpose.  Where  tbe  petition  alleges 
that  the  tract  of  land  attempted  to  be  de- 
scribed is  all  the  land  in  the  county  men- 
tioned which  the  person  who  agreed  to  con- 
vey the  land  at  that  time  ovmed  or  claimed 
to  own,  and  that  there  was  no  other  land  in 
that  county  which  he  owned  or  claimed  to 
own,  except  that  attempted  to  be  described 
in  the  contract  or  memorandum,  the  statute 
of  frauds  is  satisfied  by  proof  of  these  facts. 
Bacon  v.  Leslie,  50  Kan.  494,  31  Pac.  1006; 
34  Am.  St.  Rep.  134;  Hampe  v.  Sage,  supra, 
and  authorities  cited.  The  evidence  of  de- 
fendant's admissions  was  competent,  and  the 
demurrer  to  the  evidence  was  rightly  over- 
ruled. For  the  same  reason  tbe  court  prop- 
erly refused  to  permit  tbe  defendant  to  show 
that  in  fact  he  had  no  title  to  tbe  lands  in 
question. 

[4]  Complaint  la  made  that  tbe  court 
should  have  permitted  the  defendant  to  offer 
oral  testimony  to  the  effect  that  the  written 
contract  did  not  express  the  agreement  of 
tbe  parties;  that  Iwth  parties  intended 
merely  to  make  a  proposition  whicb  eitber 
liad  tbe  option  to  accept  or  refuse.  It  hard- 
ly seems  necessary  to  cite  authorities  to 
show  that  tbe  admission  of  evidence  of  this 
character  would  have  been  to  vary  and  con- 
tradict a  written  contract  by  parol,  and  that 
the  court  rightly  rejected  it  and  refused  the 
instructions  and  special  questions  in  respect 
thereto. 

[S]  Interest  on  tbe  amount  of  damages 
was  properly  allowed  from  the  time  When 
the  contract  was  breached,  which  would  or- 
dinarily be  in  cases  of  this  cbaractw  wbea 
plaintiff  tendered  performance.  In  -this  cate 
tbe  deed  was  tendered  by  plaintiff  at  tta* 
time  the  action. was  commenced.    Crai%  t. 
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Beat,  8  Kan.  328;  Stebbins  ▼.  WoU,  33  Kan. 
765,  771,  7  Pac.  542. 
The  Judgment  is  affirmed. 

BURCH,  MASON,  and  WEST,  33^  con- 
curring. 

BENSON,  J.  (dissenting).  It  was  held  In 
the  former  opinion  that,  io  the  absence  of 
an  allegation  that  the  tract  referred  to  In 
the  contract  was  the  only  land  of  the  Ten- 
dor  in  the  designated  county,  an  averment 
that  It  was  so  In  fact  was  Insufficient  It 
was  said  that  to  allow  proof  that  the  land 
bad  been  so  Identified  would  be  to  permit 
an  essential  element  of  the  contract  to  be 
proTed  by  parol  evidence.  For  the  same 
reason  proof  that  the  vendor  'had  stated  to 
tlie  agents  that  it  was  the  only  land  he  own- 
ed in  the  county  was  insufficient,  for  there 
was  no  allegation  In  the  petition  Uiat  he  had 
made  such  statementa.  Besides,  no  connect 
tlon  was  shown  between  the  agency  and  the 
contract  in  question.  The  statements  to  the 
same 'effect  made  to  the  vendee  were  ports 
of  conversations  occurring  three  or  four 
weeks  before  the  contract,  and  they  were 
not  referred  to  In-  any  manner  when'  the  con- 
tract was  executed. 

It  has  been  held  that  parol  evidence  of  a 
previous  oral  agreement  which  la  the  only 
means  of  Identification  referred  to  in  the 
memorandum  cannet  Iw  taken  into  consid- 
eration to  complete  It  Whelan  ▼.  Sullivan, 
102  Mass.  204.  If  an  actual  agreement  Is 
Insufficient  It  cannot  be  that  mere  conver- 
sations referring  to  a  possible  or  even  con- 
templated agreement  are  sufficient  to  iden- 
tify the  subject-matter  in  a  contract  after- 
wards made,  especially  in  the  absence  of  any 
reference  thereto,  either  in  the  contract  or 
at  the  time  of  its  execution. 

In  the  same  conversation  between  the  par- 
ties relied  upon  to  prove  the  necessary  iden- 
tification, tbe  vendee  was  informed  that  the 
tract  was  Indian  land  for  which  a  patent 
had  not  been  Issued.  Ownership  In  tbe  gov- 
ernment and  the  absolute  restriction  upon 
alienation  were  matters  of  public  law.  At 
the  time,  therefore,  when  the  vendee  was 
informed  that  this  tract  was  the  only  land 
of  the  vendor  in  the  county,  he  had  notice 
of  the  fact  that  it  could  not  be  conveyed  by 
any  one — that  it  was  not  the  subject  of  pri- 
vate ownership.  Parol  proof  of  this  nature 
Is  allowed  to  identify  the  land  only  because 
it  may  be  presumed  that  a  person  intends  to 
convey  that  which  he  owns.  In  view  of  the 
mischiefs  to  be  avoided  by  the  statute  of 
frauds,  proof  strictly  within  the  rule'  Is  haz- 
ardous enough.  It  should  not  be  stretched 
to  Inchide  that  which  the  vendor  only 
claims,  but  which  the  other  party  knows  be 
cannot  convey. 

The  contract  was  void  because  so  declared 
t»y  paramount  law.  The  government  owned 
the  land' and  prescribed  the  Conditions.    It 


I  stipulated  with  the  Indian  to  hold  tiie  title 
In  trust  for  bUu  for  25  years  and  declared 
that  any  previous  contract  to  convey  should 
be  void.  Damages  cannot  be  recovered  for 
breach  of  a  void  contract  It  is  contrary  to 
public  policy  to  attempt  to  obtain  that  which 
the  government  as  guardian  for  the  Indian 
is  holding  for  bis  benefit  and  no  court 
should  directly  or  Indirectly  lend  its  aid  to 
a  connivance  to  that  end. 

The  provision  made  by  a  subsequent  sto^- 
ute  for  tbe  Issuance  of  patents  in  fee  simple 
afterwards  upon  certain  conditions  empha- 
sizes the  original  restrictions.  Tbe  act  of 
1906  (Act  June  21,  1006,  c.  3504,  Si  Stat 
365)  declares:  "And  thereafter  (after  patents 
in  fee  simple  are  Issued  on  the  conditions 
prescribed)  •  •  *  all  restrictions  as  to 
sale  •  •  •  shall  be  removed.  •  •  •». 
It  is  difficult  to  understand  how  this  lan- 
guage can  be  interpreted  to  make  a  contract 
— declared  by  the  former  act  to  be  void — to 
be  nevertheless  valid  and  enforceable. 

'While  preliminary  patents  were  authorized 
to  be  Issued  to  allottees  of  these  trust  lauds, 
they  were  only  certificates  of  the  trust  en- 
tirely in  lurmony  with  and  Intended  .  td 
give  effect  to  the  declaration  of  the  stitute 
that  any  conveyance  of  the  land  or  any  con- 
tract touching  the  same  tiefore  the  expira- 
tion of  the  time  mentioned  shall  be  abso- 
lutely null  and  void.  United  States  v,  Rick- 
ert  188  U.  S.  432,  23  Sup.  Ct  478,  47  L.  Ed. 
S32.  Subsequent  legislation  does  not  assuina 
to  give  life  to  that  which  never  had  life. 
Lewis  et  al.  v.  Clements,  21  Okl.  167,  05 
Pac.  769;  Simmons  et  aL  v.  Whlttlngton, 
27  Okl.  356,  112  Pac.  1018;  United  States  t. 
Dooley  (C.  C.)  151  Fed.  697. 

Contracts  which  provide  for  anything  di- 
rectly prohibited  by  law  or  public  policy  are 
void.    2  Parsons  on  Con.  (9tb  Ed.)  007. 

This  is  not  a  new  doctrine  in  this  court 
In  Vickroy  t.  Pratt  7  Kan.  238,  in  an  action 
by  one  citizen  against  another  on  a  promis- 
sory note  given  for  Indian  land,  It  was  held 
that  "a  note  given  by  one  citizen  of  the 
United  States  to  another,  for  tbe  sale  and 
delivery  of  possession  of  a  tract  of  land  to 
which  the  Indian  title  has  not  been  extin- 
guished, Is  void." 

It  was  held  in  Brake  v.  Ballon,  19  Kan. 
397,  that  a  parol  contract  concerning  the 
purchase  and  conveyance  of  lands  belonging 
to  the  United  States,  made  in  violation  of 
tbe  spirit  of  the  federal  laws  and  in  fraud 
thereof,  cannot  be  enforced  specifically  or 
otherwise.  It  was  said  in  substance  that 
although  no  fraud  upon  tbe  government  was 
Intended,  it  was  nevertheless  fraudulent,  to, 
attempt  to  procure  the  title  from  the  gov- 
ernment, in  violation  of  its  laws. 

In  an  action  to  foreclose  a  mortgage  upon 
Indian  land,  it  was  said:  "And  It  really 
makes  no  difference  whether  the  land  in  con- 
troversy, at  the  time  It  was  mortgaged,  be- 
longed absolutely  to  the  Indians,  or  was  held 
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hi  trtrst  ij  the'  goveratnetit  of  thb  United 
States  for  tbe  Indiana.  In  either  case  the 
mortgagor  had  no  Interest  in  the  land  at  the 
time-  he  mortgaged  It,  and  therefore  tbe 
mortgage  was  void."  Lucas  t.  Sturr,  21 
Kan.  480. 

In  an  action  upon  a  note  given  for  a  tract 
of  Osage  ceded  land,  this  coart  said:  "Tbe 
contract  between  the  plaintiff  and  defendant 
was  illegal  and  void,  and  the  note  was  given 
without  any  suflficlent  consideration.  After 
the  defendant  purchased  the  land,  or  the 
claim  thereto,  from  the  plaintiff,  he  had  no 
right  to  go  upon  it,  and,  if  be  had  done  so, 
he  would  have  been  a  trespasser."  Jarvis  v, 
Campbell,  23  Kan.  370. 

JOHNSTON,  G.  J.,  and  SUITS.  J.,  concur 
In  this  dissent 

(87  Ku.  S49) 

tSXtJJS  et  aJ.  V.  RESSIiER. 

SAME  V,  CLEVELAND. 

'(Supreme  Court  of  Kansas.     July  6,  1912.) 

(SyUabut  hy  the  Court.) 

1.  COWTBAOTS   (8   115*)— RMTRAIHT  OF  TBADE. 

While  contracts  in  eeneral  restraint  of 
trade  or  business  are  void,  contracts  less  re- 
strictive are  invalid  only  when  inimical  to 
the  public  welfare,  and  they  are  to  be  judged, 
not  by  the  arbitrary  meaaare  of  extent  in 
time  lOr  extent  in  space,  but  by  their  reason- 
ableness under  all  the  circu^mstances,  having 
regard  both  for  tbe  liberty  of  a  person  to  make 
beneficial  use  of  his  own  and  tiie  public  con- 
sequences of  such  use. 

[Ed.  Note.— For.  other  cases,  see  Contracts, 
Cent  Dig.  H  542-569;  Dec.  Dig.  fllS.*] 

2.  CoNTBACTB  (I  115*)— Validity— KisTBAiNT 
or  Tradk. 

The  contract  involved  in  this  case,  limit-' 
inK  the'  right  of  a  physician  to  practice  a  spe- 
cialty^  and  limiting  his  right  to  sell  or  disclose 
certain  formulas  used  in  such  practice,  is  AeI4 
to  be  valid. 

[Ed.  Note.— For  Other  cases,  see  Contracts, 
Cient.  Dig.  iS  542-569;   Dec.  Dig.  {  115.»] 

8.  Good  Wn,L  ({  6*)— Injutnotton  (|  61»)— 
SAut  —  Violation  o»  Contract — Imjuho- 

TION. 

A  physician,  who  is  a  member  of  a  firm 
practicing  a  specialty  and  making  use  of  cer- 
tain remedies  and  formulas  in  such  practice, 
may  on  retiring  sell  his  influence  and  good 
will  to  the  firm  or  its  successors,  and,  having 
done  so,  he  and  any  one  in  collusion  with  him 
may  be  enjoined  from  doing  any  act  which 
prevents  tbe  veodees  from  enjoying  the  bene- 
fits of  such  influence  and  good  will  to  the  same 
extent  as  they  were  enjoyed  before  tbe  sale. 

[Ed.  Note.— For  other  cases,  see  Good  Will, 
Cent  Dig.  8  2;  Dec.  Dig.  I  5;»  Injunction, 
Cent  Dig.  B  120-123;   Deo.  Big.  |  61.»J 

Appeal  from  District  Oonrt,  Harper  County. 

Actions  by  H.  L.  Mills  and  others  against 
O.  B.  Ressler  and  O.  B.  CHeveland.  From 
the  Judgment,  defendants  appeal.    Affirmed. 

T.  A.  Noftsger,  of  Anthony,  Geo.  Gardner, 
of  Wichita,  and  Andrew  G.  Washbon,  of  An- 
thony, for  appellants.  Geo.  E.  McMahonand 
R.  P.  McCk>lloch,  both  of  Anthony,  for  ap- 
pellees. 


B0RCd,  3.  The  defendants,  Olevelanfl 
and  Ressler,  appeal  from  a  Judgment  enjoin''' 
ing  them  from  conduct  destracttve  of  tbe 
benefits  and  advantages  flowing  from  a  con- 
tract entered  Into  between  Cleveland  and 
the  plaintiffs.  Mills  &  Thompson. 

O.  B.  Cleveland  was  a  practicing  physician 
at  Anthony,  Kan.,  and  a  specialist  in  Oie 
treatment  of  particular  diseases.  In  his  spe- 
cialty he  employed  remedies  prepared  and 
used  according  to  formulas  of  his  own.  In. 
1908  Dr.  H.  L.  Mills  purchased  an  Interesb 
in  the  business  for  the  sum  of  $6,000,  The 
Cleveland  remedy  and  treatmemt  were  onl- 
formly  effective,  and  through  judicious  ad- 
vertising the  business  prospered  and  becani» 
very  valuable.  On  January  1,  1910,  Dr. 
Cleveland  sold  his  interest  In  the  buslneaa 
and  in  the  formulas  and  his  influence  and 
good  will  to  Thompson  &  Thompson,  who  as- 
sociated themselves  with  Dr.  Mills  under  the- 
Qrm  name:  of  Mills  &  Thompson.  The  con- 
tract follows: 

"Know  all  men  by  these  presents:  That, 
for  and  In  consideration  of  tbe  stun  of  flvO' 
thousand  dollars .  ($6,000.00)  to  me  in  hand 
paid,  the  receipt  of  wblcdi  is  hereby  acknowl^ 
edged,  I.  hare,  this  1st  day  of  January,  1910^ 
sold  and  delivered  to  Mrs.  Allie  Thompson, 
and  H.  B.  Thompson  an  undivided  one-half 
Intesest  in  my  buslneos  and  specialty  of; 
proctology^  together,  with  each  and  every  for- 
mula by  ivenaed  In  the  practice  of  said  spe- 
cialty, Mr»  Allie  Thompson  acquiring  by 
this  sale  an  nndlvlded  one-fourth'  interest  Id 
said  .businesa  and  H.  B..  Tbompspn  acQuiring- 
an  undivided  one^fourth.  interest  li^  the  same. 
"I  hereby  promise  and  agree  that  I  will 
not  practice  or  attempt  to  praftlce  proctolo*- 
gy  at  any  time  hereafter  In  any  part  of  the 
United  States  of  America,  nnless  expressly 
authorized  by  the  said  Allie  Thpmpson,  H.  H. 
Thompson  or  the  firm  of  Tbomfwon  &  Milts, 
consisting  of  Dr.  H.  L,  MiUe,  the  said  AUler 
Thompson,  and  the  said  H.  E.  Thompson. 
And  in  addition  to  the  delivery  of  said  lousi- 
ness and  of  said  formulas  to  said  ,. Allie 
Thompson  and  H.  E.  Thompson  and  the 
agreement  not  to  practice  or  attempt  to  praxN- 
tice  proctology  as  aforesaid,  I.  further  prom^ 
ise  and  agree  that  I.  will,  whenever  an  o«- 
casion  arises,  give  to  said  parties  and  to  tb» 
firm,  of  Mills  &■  Thompson  the  benefit-  of  my 
good  wlU  and  Influence  for  the  promotion  of 
the  interestjs  of  «ajld  parties  and  of  said  flim. 
In  the  practiqe  of  said  business  and  specialty 
of  proctology. 

"It  is  understood  and  agreed  that  the  said! 
O.  B.  Cleveland  reserves  the  right  to  sell 
at  any  time  and  only  to  persons  residing  In, 
good  faith  beyond  a  radius  of  500  mUe» 
around  the  city  of  Anthony,  Kan.,  any  or  all. 
of  the  formulas  used  by  him  or  by  said  Dr.. 
Mills  In  the  practice  of  proctology,  and  that 
the  net  proceeds  of  all  such  sales  shall  im- 
mediately upon  the  collection  of  tbe  same  be- 
equally  divided  between  the  said  O.  B.  dere- 
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land  and  tbe  flrm  of  Mina  A  ThompBon,  or 
tbelr  legal  successors  In  said  bxislnesB. 

"It  Is  also  understood  and  agreed  that 
tbe  said  firm  of  Mills  &  Tbompson,  or  their 
successors  in  the  said  business,  shall  have 
tbe  right  to  sell  at  any  time  any  or  all  of  the 
formulas  used  by  Dr.  HlUs  In  the  practice 
of  said  business,  without  any  restriction  as 
to  residence  of  purchaser,  but,  with  tbe  un- 
-derstandlng  and  agreement  that  the  net  pro- 
ceeds of  the  sale  of  any  such  formula  or  for- 
mulas shall.  Immediately  upon  the  collection 
of  the  same,  be  equally  divided  between  said 
firm  and  the  said  O.  ?.  Cleveland,  one-half 
to  the  former  and  one-half  to  the  latter. 

"It  Is  also  agreed  that  the  firm  of  Mills 
■ft  Thompson  may  use  the  name  of  Dr.  O.  B. 
Cleveland  for  advertising  purposes  only, 
«nd  that  In  all  cases  which  the  sold  O.  B. 
Cleveland  shall  attend  or  take  charge  of  per- 
sonally at  the  request  and  in  the  employ- 
ment of  said  firm  said  O.  B,  Cleveland  shall 
assume  equal  responsibility,  and  for  his  per- 
wmal  services  and  the  asBumption  of  such  re- 
-sponslbiUty  shall  receive  as  compensation 
one-half  of  the  net  fees  in  each  and  every 
«ach  case; 

"The  said  O.  B.  Cleveland  promises  and 
-agrees  that  he  will  at  no  timei  and  to  no  per- 
aon  reveal,  intimate  or  suggest  the  whole  or 
part  of  the  Ingredients  of  any  of  the  formu- 
las used  hy  Um  or  by  said  firm  or  any  of  the 
members  thereof  In  the  practice. of  said  spe- 
cialty of  proctology,  excepting  only  to  such 
persons  as  may  purchase  and  pay  for  the 
same  when  sold  by  the  said  O.  B.  Cleveland 
in  accordance  with  the  proyiaions  of  this 
agreement. 

"Tbe  said  O.  B.  Cleveland  promises  and 
ngreee  that  if  he  sitall  at  any  time  violate 
any  of  the  provlsi<ms  of  this  agreement,  ei- 
ther by  practicing  proctology  or  by  selling 
or  disclosing  said  formulas,  or  any  of  them, 
accept  as  hereinbefore  provided,  he  will  for- 
feit and  pay  to  said  firm  of  Mills  ft  Thomp- 
son the  sum  of  three  thousand  dollars  as  and 
for  liquidated  damages  for  the  breach  of  this 
agreement. 

"It  is  further  understood  that  the  said 
Dr.  H.  li.  Mills  had  formerly  acquired  by 
purchase  from  tbe  said  O.  B.  Cleveland  an 
undivided  one-half  Interest  In-  said  business 
and  In  said  formulas,  and  that  the  said  Dr. 
H.  It.  Mills  is  tbe  legal  owner  of  an  undivid- 
ed one-half  Interest  in  said  business  and  of 
■aid  formulas. 

"Dr.  Mills  hereby  promises  and  agrees 
that,  except  in  cases  of  bona  fide  sales  madfe 
for  reasonable  consideration,  he  will  never 
reveal,  intimate  or  suggest  any  or  all  of  tbe 
ingredients  in  said  formulas,  or  any  of  them, 
to  any  person  or  persons  whomsoever;  and 
tbat  if  he  shall  at  any  time  violate  this 
agreement  be  will  forfeit  and  pay  to  Dr.  O. 
B.  Cleveland,  AUie  -Thompson  and  H.  B. 
Thompson  the  sutt  of  three  thousand  dollars 
(93,000.00)  as  liquidated  damages  for  such 


lireRch  of  agreement;  to 'be  divided  equally 
among  said  parties. 

"The  said  H.  B.  Oliompeon  boreby  prom- 
ises ahd  agrees  that  he  -will  never  at  any 
time,  except  in  case  of  bona  fide  sales  for 
reasonable  consideration,  reveal,  intimate  or 
snggmt  to  any  person  or' persons  any  or  all 
of  the  Ingredients  of  said  formulas,  or  any 
of  them,  and  that  in  case  of  any  violation 
of  this  agreement  tte  will  atonce  forfeit  and 
pay  to  the  said  Dr.  H.  L.  Mills,  Allie  Thomp- 
son and  Dr.  O.  B.'  Cleveland  the  sum  of 
three  thousand  dollars  as  and  fdr  liquidated 
datuages  for  such  breach  of  -agreement,  such 
sum  to  be  equally  divided  among  said  parties 
when  so  paid. 

"The  said  Altie  Thompson  hereby  prornlses 
and  agrees  that  she  will  at  '*o  time  rev'eal, 
Intimate  or  suggest  to  any  person  or  persons 
whomsoever,  unless  in  case  of  bona  fide  sale 
for  a  reasonable  consideration,  any  or  all  of 
the  ingredients  in  said  formulas,  or  any  of 
them,  and  that  In  case  of  afay  bteawh  of  this 
agreement  on  her  part  she  will  at  once  for- 
feit and  pay  to  the  skid  Dr.  Mills,  Dr.  Cleve- 
land- and  H-.  E.  Thompson  the  sum  of  three 
thousand  dollars  as  'and  for  liquidated  dam- 
ages for  breach  of  this  agreement,  stich'  suita 
to  be  equally  divided  among  tiald  parties. 

"While  thib  agreement  Contemplates  a  con- 
tinuance of  the  practice  of  ptbctology  as  for- 
merly carried  on  by  Dr.  O.  B.  Cleveland  and 
by  his  foriher  pftrtner.  Dr.  H.  L.  Mills,  it  te 
distinctly  understbOd  that  it  does  not  con- 
template the  practice  of  proctology  or  of 
medicine  or  surgery  In  any  form  by  the  said 
H.  E.  Thompson  or  AUie  Thompson,  and 
that  their  relation  to  the  said  business  and 
to  tbe  sanitarium  to  be  maintained  in  con- 
nection with  the  practice  of  tbe  same- is  to 
be  in  all  respects  in  conformity  'With  tbe 
laws  governing  the  practice  of  medicine  and 
surgery  in  Kansas  and  In  other  states,  and 
that  the  practice  of  such  specialty  is  to  be 
carried  on  by  the  said  Dr.  M\ll8  and  by  such 
other  legally  qualified  persons  as  said  firm 
may  from  time  to  time  employ  or  associate 
with  them  for  that  purpose." 

The  proof  amply  warranted  a  finding 
that  Dr.  Cleveland  and  Dr.  Ressler  were  in 
collusion  to  deprive  the  plalntlfTs  of  the  ben- 
efits of  their  contract  by  promoting  a  rival 
business  conducted  by  Dr.  Ressler,  with 
whom  Dr.  Cleveland  maintains  offices  osten- 
sibly for  the  treatment  of  chronic  diseases 
not  Included  in  the  specialty.'  '  There  was 
proof  that  Dr.  Cleveland  desired  to  dispose 
of  his  business,  formulas.  Influence,  and  good 
will,  because  of  hla  purpose  to  retire  from 
the  practice  of  his  specialty,  and  that  thiis 
purpose  was  induced  by  advanced  age,  In- 
creasing physical  infirmities,  and  bis  com- 
fortable financial  condition. 

[1]  This  court  has  taken  the  view  that 
contracts  in  general  restraint  of  that  natural 
rivalry  which  ordinarily  exists  in  trade  and 
other  business  pursuits  axe  luUuical  to  t^ 
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public  welfare,  and  that  the  decisive  test  of 
the  TBlldlty  of  less  restrictlTe  contracts  is 
the  resulttntr  injury  to  the.  public.  Keene 
V.  Gas  Co.,  69  Kan.  284,  76  Pae.  834,  67  L. 
R.  A.  61,  105  Am.  St  Rep.  164,  2  Ann.  Cas. 
949. 

[2]  The  opinion  in  this  case  refers  to  none 
but  the  more  conservative  decisions,  but  it 
accords  with  the  modern  doctrine,  bom  of 
modern  social  and  business  conditions,  that 
the  validity  of  a  contract  in  partial  restraint 
of  trade  or  business  is  not  to  be  determl^ied 
by  the  arbitrary  measures  of  extent  in  time, 
extent  In  space,  and  the  like,  but  by  its  rea- 
sonableness, under  all  the  circumstances, 
having  regard  both  for  the  liberty  of  a  per- 
son to  make  beneficial  use  of  his  own,  and 
for  the  public  consequences  of  such  use. 
Considered  in  this  manner,  the  contract  in 
question  is  valid.  The  formulas  which  were 
the  foundation  of  the  specialty  were  essen- 
tially secret.  Perhaps  others  than  Dr. 
Cleveland  and  Dr.  HIUb  had  some  knowl- 
edge of  them.  Perhaps  Dr.  Ressler,  from 
previous  association  with  Dr.  Cleveland, 
knew  the  ingredients  of  the  remedies,  but 
no  common  or  general  competency  to  ad- 
minister them  existed.  Therefore  the  sul)- 
ject  of  the  contract  belongs  to  a  different 
<ilass  from  those  which  involve  competition 
between  public  service  corporations  like 
gas  and  electric  light  companies,  or  which 
involve  natural  competition  in  ordinary 
branches  of  trad&  The  law  would  be  very 
unjust  if  It  refused  to  permit  one  In  Dr. 
Cleveland's  situation,  who  desired  to  retire 
from  the  arduous  practice  of  one  branch  of 
his  profession,  to  do  so  upon  advantageous 
terms  by  guarantying  the  genuineness  of 
bis  retirement  Under  even  the  narrower 
rnles  the  sale  of  the  formulas  was  not  un- 
reasonably restricted. 

[3]  A  retiring  partner  may  sell  his  influ- 
ence and  good  will  to  the  firm  or  Its  succes- 
sors. This  is  true  of  professional  men  and 
firms.  20  Cyc.  1277.  In  this  case  the  good 
will  of  the  business  wat|  one  of  its  most 
important  assets,  and  good  faith  required 
that  Dr.  Cleveland  do  nothing  which  would 
deprive  Mills  ft  Thompson  of  its  benefits  and 
advantages. 

"By  the  sale  of  the  'good  will,'  he  could 
not  use  the  old  name,  and  relinquished  any 
benefit  or  advantage  which  might  result 
from  Its  previously  established  character; 
nor  could  he  do  any  other. act  that  would 
prevent  his  vendee  from  enjoying  that  good 
will,  as  well  against  himself  as  others,  to 
the  same  extent  and  in  the  same  way  that 
the  defendant  had  himself  -  a  previous  right 
to  the  unmolested  enjoyment  of  them." 
Drake  v.  Dodsworth,  4  Kan.  159,  172. 

The  contract  is  not  in  .violation  of  any 
Btatute  of  this  state.  The  right  to  an  in- 
junction is  not  affected  by  the  provisions  of 
the  contract  relating  to  the  amount  of  dam- 


ages reooverable  for  tta  breach.     The  In- 
junction properly  runs  against  Dr.  Bessie, 
The  judgment  of  the  district  court  !•  af- 
firmed.   All  the  Justices  concurring. 

(87  Kan.  64S) 
WILLIAMS  v.  CITST  OF  PARSONS. 
(Supreme  Court  of  Kansas.     Jaly  6,  1912.) 

fSvllahut  hv  t^«  Court.) 
Municipal  Corpobations  (|  821*)— Injttbim 

TO    PEDBSTKIAN  —  NeOLIOKNCB  —  CONTBIBU- 

TORT  Neolioencs. 

A  telephone  guy  wire  had  long  been  Bain- 
tained  near  the  curb  line  of  a  city  street  over 
or  qnite  close  to  a  pathway  on  the  side  of  an 
intersecting  street  A  woman  croBsed  the 
first-named  street  at  this  point,  and,  stepping 
upon  the  curb,  encountered  the  wire  and  was 
thrown  down  and  injured.  The  accident  occur- 
red in  the  evening.  Although  the  woman  had 
passed  near  the  place  often,  she  had  not  no- 
ticed the  wire.  It  is  held,  that  the  evidence 
was  sufficient  to  warrant  the  submission  of 
the  questions  of  negligence  and  contributory 
negligence  to  the  jury, 

[Bd.  Note. — For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  |t  1745-1757;  Dec. 
Dig.  I  821.»] 

Appeal  from  District  Oourt,  Labette  Conifc- 
ty. 

Action  by  Ida  B.  Williams  against  tbe 
City  of  Parsons.  Judgment  for  plaintiff,  and 
defendant  appeals.    Affirmed. 

F.  M.  Brady,  of  Oswego,  A.  A.  Osgood,  of 
Parsons,  and  Paul  H.  Kimball,  of  Parsons, 
for  appellant  Glasse  &  Burton,  of  Parsons, 
for  appellee. 

6BNSON,  J.  This  is  an  action  to  recover 
damages  for  personal  injuries  resulting  froiM 
the  alleged  negligence  of  the  city.  The  ap- 
pellee resides  upon  Corning  avenue  near  the 
place  of  the  accident.  In  returning  from  a 
park  in  the  evening,  she  walked  west  on  the 
south  side  of  the  avenue  to  and  across  Fif- 
teenth street  extending  north  and  'south. 
There  she  turned  north  across  the  avenue, 
and  in  stepping  from  the  surface  to  the  curb 
ehconntbred  a  guy  wire  stretched  from  a  tde- 
phone  pole  to  the  ground,  and  was  thrown 
down  and  injured  by  the  collision.  The  wire 
was  about  five  feet  above  the  ground  over 
or  quite  close  to  a  path  which  extended 
along  the  west  side  of  Fifteenth  street 
There  was  no  sidewalk  on  that  side  of  Fif- 
teenth street  but  the  path  was  in  or  bear 
tbe  place  where  a  walk,  if  constructed,  would 
be  located.  The  appellee  had  often  passed  by 
the  place  in  traveling  on  Ooming  avenue, 
but  had  not  noticed  the  wire.  The  accident 
occurred  on  a  moonlit  evening,  but  there  waa 
a  tree  near  the  telephone  pole  causing  a 
shadow  over  the  wire.  Two  other  persona 
had  recently  fallen  by  reason  of  tbe  samo 
obstruction.  - 

It  is  insisted  that  contributory  negligeaee 
appears,  and  that  it  should  be  so  held  as 
matter  of  law;  also,  that  a  demurrer  to  the 
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evldenee  abould  tare  been  sustained.  Nei- 
ther of  these  contentions  can  be  npheld. 
Whether  the  appellant  exercised  reasonable 
care  was  a  question  for  the  lury.  Osage  City 
V.  Brown,  27  Kan.  74;  McCoy  v.  City  of 
Wichita,  86  Kan.  MS,  122  Pac.  804. 

While  a  city  Is  not  bound  as  a  matter  of 
law  to  grade  or  improve  the  entire  width  of 
Its  streets  or  to  construct  sidewalks  upon 
all  of  them,  it  is  its  duty  to  keep  them  In  a 
reasonably  safe  condition  for  public  travel 
In  the  ordinary  modes.  City  of  Wellington 
T.  Gregson,  31  Kan.  90,  1  Pac.  253,  47  Am. 
Rep.  482;  Atchison  v.  Mayhood,  60  Kan.  672, 
77  Pac.  649;  note  20  L.  R.  A.  (N.  S.)  665. 

The  appellee  was  crossing  the  avenue  when 
injured,  and  the  crossing  was  obstructed  by 
the  wire  stretclied  over  the  point  at  the  side 
of  the  avenue  where  the  pathway  on  Fif- 
teenth street  connected  with  the  curb.  Neg- 
Ugraioe  ooght  not  to  be  imputed  to  the  appel- 
lee In  crossing  the  avenue  at  the  west  In- 
stead of  the  east  side  of  the  street,  merely 
because  there  was  a  connecting  sidewalk  on 
one  side  and  not  at  the  other. 

"A  pedestrian  Is  not  confined  to  a  cross- 
walk, bnt  has  a  right  to  assnme  that  all 
parts  of  the  street  Intended  for  travel  are 
reasonably  safe;  and,  if  he  knows  of  no 
dangerous  excavations  or  obstructions,  he 
may  cross  the  street  at  any  point  that  suits 
his  convenience  without  being  liable  to  the 
imputation  of  negligence."  City  of  Olathe 
V.  Mlsee,  48  Kan.  435,  syl.  2,  20  Pac.  754, 
30  Am.  St.  Rep.  308. 

The  wire  had  been  In  the  same  position  for 
about  four  years,  and  notice  to  the  city  au- 
thorities of  the  apparent  danger  could  be 
Inferred  from  the  length  of  time  this  con- 
dition had  continued.  The  evidence  present- 
ed a  case  proper  for  tlie  consideration  of  a 
Jury,  and  there  was  no  error'  In  overruling 
the  demurrer.  Brusso  v.  City  of  Buffalo,  90 
N.  T.  670;  City  Council  of  Augusta  v.  Tharpe, 
113  Ga.  152,  38  S.  E.  389;  Stack  v.  Ports- 
month,  62  N.  H.  221;  Coffey  v.  City  of  Car- 
thage, 186  Mo.  573,  85  S.  W.  532. 

Complaint  la  made  of  an  order  striking  out 
a  part  of  the  answer.  No  prejudice  would 
have  resulted  to  th6  appellee  had  her  motion 
been  overruled.  Netther  was  the  appellant's 
defense  prejudiced  by  sustaining  It.  Evidence 
■of  the  matters  stricken  out  was  freely  ad- 
mitted, and  there  Is  no  substantial  dispute 
as  to  the  facts. 

It  is  contended  that  the  verdict  was  ex- 
cessive, but  the  extent  of  the  injuries,  includ- 
ing resulting  pain  and  consequent  damages, 
was  properly  submitted  to  a  Jory,  and  the 
amonnt  of  recovery  is  not  so  large  as  to 
suggest  passion  or  prejudice,  or  to  appear 
imreasonable. 

On  a  motion  for  a  new  trial  the  appellant 
offered  affldarlta  of  several  jarora  regarding 
conversations  In  the  jury  room,  concerning 
the  liability  of  the  telephone  company  to  re- 


imburse the  city  for  the  damages  that  might 
be  recovered  In  the  action.  Some  of  these 
affidavits  were  rejected  upon  the  ground  tltat 
the  notary  before  whom  they  were  verified 
was  dlsquallfled  l>ecause  he  was  an  attorney 
for  the  defendant.  Without  examining  that 
question,  it  is  sufficient  to  say  that  the  al- 
leged misconduct  of  the  jury,  if  It  should  be 
held  that  the  affidavits  ought  to  have  been 
received,  is  not  of  that  serious  character 
necedsary  to  disturb  a  verdicL  If  the  de- 
liberations of  juries  are  to  be  searched  and 
the  discussion  of  such  matters  allowed  to 
set  aside  verdicts,  litigation  would  be  use- 
lessly prolonged  and  justice  defeated  by  de- 
lay. While  carefully  guarding  the  rights 
of  litigants,  courts  sliould  proceed  cau- 
tiously in  t]7lng  the  jurors  after  trying  the 
cause. 

Mo  error  Is  found  in  the  record,  and  the 
Judgment  Is  affirmed.  All  the  Justices  con- 
curring. 


FISHER  V.  MONTGOMERY  et  aL 
(Supreme  Court  of  Kansas.    July  6,  1912.) 

(ByUalmi  hy  the  Court.) 

1.  TowKS  (I  81*)— Vacation— Obodnds. 

A  landowner,  claiming  that  he  had  been 
damaged  by  overflow  caused  by  a  certain  ditch, 
sued  the  township,  the  trustee,  the  road  over- 
peer,  and  an  adjoining  landowner,  to  recover 
damages  and  for  prohibitory  and  mandatory 
injunctions.  Thereafter  the  parties  agreed  up- 
on a  settlement  of  the  entire  controveray,  and 
embodied  their  agreement  In  a  written  stipula- 
tion providing,  among  other  things,  that  the 
action  should  be  dismissed.  In  pursuance  of 
such  stipulation  the  court  entered  a  judgment 
of  dismissal;  the  journal  entry  beini;  approv- 
ed by  counsel.  Thereafter  the  defendants  pre- 
sented a  motion  to  set  aside  the  jadgment;  the 
grounds  being  that  the  stipulation  was  made 
without  the  knowledge  of  the  township  board, 
and  was  made  improvidently  and  was  highly 
prejadicial  to  the  interests  of  the  township  and 
the  highway  involved.  Over  the  objections  of 
tlie  plaintiff  and  without  evidence  or  showing, 
the  judgment  was  set  aside.    Held,  error. 

[Ed.  Note.— For  other  cases,  see  Towns,  Cent. 
Dig.  }  126;   Dec.  Dig.  |  81.*] 

2.  JuDOMENT   (I  342*)— Vacatiow— Grounds. 

The  Civil  Code,  |  696  (Gen.  St.  1909,  S 
6191),  anthorizes  the  vacation  of  a  judgment 
at  or  after  the  term,  but  only  upon  grounds 
therein  expressly  mentioned. 

[Ed.  Note.— For  other  cases,  see  Judgment, 
Cent.  Dig.  {f  668-671;   Dec  Dig.  i  342.*] 

Appeal  from  District  Court,  Harper  County. 

Action  by  H.  E.  Fisher  against  Leu  Mont- 
gomery and  others.  From  an.  order  setting 
aside  a  Judgment  for  plaintiff,  he  appeals. 
Reversed. 

B.  C.  Wilcox,  of  Anthony,  for  appellant. 
George  B.  Me^alK>n,  of  Anthony,  for  ap- 
pellees. 

WEST,  J.  On  March  21,  1910,  plaintiff 
sued  the  defendants  to  recover  $1,000  dam- 
ages and  to  enjoin  them  from  maiotaining  a 
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certain  ditch,  embankment,  and  obstniction 
to  an  alleged  nataral  water  course.  The 
defendant  Drauhatd  was  township  trustee, 
Montgomery  was  road  overseer  and  had 
charge  of  the  roads  in  controversy,  and  Hor- 
ton  was  the  owner  of  certain  lands  involved. 
It  was  alleged:  Tliat  the  plaintiff  was  own- 
er of  the  southwest  quarter  of  section  1, 
that  Horton  was  the  owner  of  the  land 
south  thereof,  a  highway  running  east  and 
west  between  the  two  tracts,  and  also  an- 
other along  the  '  west  boundaries  of  both, 
making  four  corners  at  the  southwest  comer 
of  plaintiff's  land.  That  a  certain  stream  or 
channel  crossed  the  north  and  south  highway 
last  mentioned,  and  that  a  culvert  had  been 
cut  across  the  road  for  the  purpose  of  car- 
rying off  accumulating  water  and  emptying 
the  same  on  section  12.  That  in  the  spring 
of  1907  Drauhard,  township  trustee,  by  and 
with  the  consent  of  the  other  members  of 
the  board  together  with  the  assistance  of 
Horton,  destroyed-  this  culvert  and  built  a 
tall  embankment  and  dam  and  ditch  along 
and  in  the  highway  and  constructed  ^  cul-. 
vert  diagonally  across  the  highway  from  sec- 
tion 11  to  section  1,  whereby  the  water  that 
flowed  from  all  the  land  that  sloped  in  that 
direction  was  accumulated  above,  the  dam 
and  conveyed  by  the  ditch  to  the  southwest 
comer  of  plaintiff's  land,  and  that  the  de- 
fendants pretended  to  dig  a  ditch  along  the 
south  side  of  plaintlfTs  land  to  release  the 
water  into  a  certain  creek;  such  ditch  being 
entirely  insufllcient.  It  further  alleged  that 
this  action  on  the  part  of  the  defendants 
had  destroyed  certain  alfalfa  of  the  plaintiff 
and  damaged  a  portion  of  bis  land;  the 
prayer  being  for  $1,000  damages  and  an  In- 
junction from  maintaining  such  ditch,  em- 
bankments, and  obstruction  and  from  put- 
ting in  any  other  culvert,  and  a  mandatory 
injunction  requiring  them  to  open  the  one 
formerly  used.  After  the  Issuance  of  a  re- 
straining order,  the  parties  entered  into  a 
stipulation  by  which  the  plaintiff  agreed  to 
dismiss  his  action,  the  township  agreed  to 
pay  all  the  costs,  and  each  party  agreed  to 
pay  his  own  attorney's  fees;  the  plaintiff 
to  abandon  all  claims  for  damages,  the  town- 
ship to  construct  and  maintain  a  good  cut- 
vert  so  as  to  prevent  the  flooding  of  plain- 
tiff's land,  Horton  to  dedicate  to  the  town- 
ship for  road  purposes  a  strip  of  land  16 
feet  wide  extending  from  the  northwest  cor- 
ner of  the  northwest  quarter  'of  section  12 
to  a  Certain  creek  and  to  remove  his  fence 
back  along  such  strip,  a  ditch  and  a  dike 
sufficient  to  take  care  of  all  ordinary  flood 
waters.  The  township  agreed  as  soon  as 
practicable  after  constrocting  such  culvert, 
ditch,  and  dikes,  to  remove  and  cease  to 
maintain  the  one  complained  of.  The  stipu- 
lation was  signed  by  the  plaintiff  and  Hor- 
ton and  by  Drauhard  as  trustee  and  ap- 
proved by  counseL     On  April  20,  1910,  in 


conformity  with  such  stlptdaH<st,  'a  Jndgmmt 
was  rendered  "that,  pursuant  to  said  stip- 
ulation and  the  fulfillment  of  the  same  as 
set  out  and  shown  by  the  memorandum  filed 
herein,  said  action  be,  and  is  hereby  dis- 
missed at  the  costs  of  Odtil  township,"  This 
Journal  entry  was  approved  by  the  attor- 
neys. On  May  2,  1910,  the  defendants-  mov- 
ed to  set  aside  the  Jndgm«it  on  the  grounds 
that  the  st^ulatlon  was  made  witbotat  tSie 
knowledge  or  authority  of  the  township 
board  and  Improvldently,  and  that  it  was 
highly  prejudicial  to  the  interests  of  the 
township  and  the  highway  involved  in  the 
petition.  Without  any  evidence,  and  over  the 
objection  of  the  plaintiff,  the  case  was  re- 
Instated  for  hearing  at  the  following  Septem- 
ber term  of  court.  The  plaintiff  requested 
that  special  findings  be  made  "as  to  whether 
or  not  it  is  decided  to  set  aside  the  stipula- 
tion made  by  the  parties  to  this  action,  or 
whether  the  township  trustee  bad  any  au- 
thority to  enter  into  the  same";  but  sucSi 
findings  were  not  made.  On  September  10th, 
the  defendants  filed  an  answer  admitting 
the  organization  of  the  to-wnship,  the  official 
capacity  of  Montgomery  and  Drantiard,  and 
alleged  that  the  embankment,  culVsrt,  and 
ditch  complained  of  were  made  with  the 
knowledge,  consent,  approbation,  and  assiiA- 
ance  of  plaintiff;  that  plaintiff  accnmulated 
a  large  amount  of  surface  water  and  threw 
it  in  a  body  Into  the  ditch;  and  that  the  In- 
Jury  could  not  be  apportioned  between  him 
and  the  defendants.  The  reply  was  a  g«i- 
er&I  denial.  After  a  trial  was  had  ia  which 
a  demlEind  for  a  Jury  was  denied  the  platnttS, 
the  court  was  requested  to  make  12  findingB 
of  fact,  all  of  which  were  refused  except  the 
eleventh  and  twelfth,  and  the  court  concluO- 
ed  as  a  matter  of  law  ttiat,  as  the  plaintiff 
was  a  party  to  the  original  agreement  and 
contributed  to  the  work  of  putting  the  dlteh 
where  it  was  first  located  and  worked .  npop 
it  afterwards,  he  was  too  late  to  ask  relief 
from  a  court  of  equity,  aad  taxed  the  ooste 
to  him. 

[1]  The  plaintiff  assigns  various  errors  al- 
leged to  have  occurred  upon  the  trial,  aitfi 
also  complains  of  the  action  of  the-  oouit 
in  setting  aside  the  Judgment  of  April  20, 
1910.  The  defendant  argues  that  the  stip- 
ulation was  not  binding,  although  signed 
by  the  township  trustee,  and  suggesto  tb&t 
even  the  entire  township  board  could  not 
have  bound  the  tewjo^lp  by  such  agree- 
ment The  stetute  provides  tiiat  the  duties 
of  the  township  trustee  shall  be,  among  other 
things:  "Fourth.  To  have  the  care  and  man- 
agement of  ail  property,  real  and  personal 
belonging  to  his  township  and  to  superintend 
the  various  Interests  thereof."  Section  9584, 
Qen.  St  1909.  Section  958T  required  him'  to 
report  to  the  Ixtard  of  connt^  commissioners 
annually  the  affairs  of  the  township  for  the 
preceding  year,  stating  In  detail  the  items 
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of  acctftmt  audited  and^  allbiWed,  the  natnre 
of  eactt  acoonnt,  and  the  name  of  each  per-' 
son  to  whom  such  acconnt  was  allowed. 
Section  9588  provide*  that,  In  addition  to 
tiie  duties  then  prescribed  by  law  (1871), 
"tlie  township  tmstee  shall  have  tiie  coa- 
tedy  and  disposition  of  the  property  of  his 
township  and  shall,  on  going  out  of  office 
take  from  bis  successor  In  ofDce  a  receipt," 
etc.  By  the  act  of  1886  (Gen.  Stat  1909,  H 
9629  to  9636),  the  township  board  constitutes 
a  board  of  commissioners  of  highways  ot 
which  the  tmstee  Is  the  chairman;  it  being 
their  dnty  to  keep  the  roads  and  bridges  of 
their  respectlTe  townships  in  refialr  and  Im- 
prove them  as  far  as  practicable.  Thle  act 
antberlzes  them  to  employ  a  general  suiwr- 
intendeat,  let  contracts,  appoint  overseers, 
onploy  laboms,  etc.;  but  the  power  to  let 
eontimcta  and  purchase  tools,  machinery,  or 
material  can  only  be  exercised  by  the  board 
at  en  authorized  meeting. 
'  In  view  of  these  statutes,  which  were  In 
fbroe  at  the  time  covered  by  the  record.  It 
wpold  eeem  that  the  township  trustee  who, 
witb  Us  tbvnishlp,  had  been  sued  both  for 
injunction  and  for  91,000  damages,  on  his 
«wit  behalf  and  en  bt^mlf  oC  the  township 
might  proi)erly  stipulate  to  end  the  litigation 
without  the  recovery  of  any  damages' by  mak- 
ing certain  changes  In  the  ditches  set  forth 
in  the  agceement  Buch  Bt^Dlation  appears 
te  have  been  made  upon. due  consideration, 
and  to  have  met  the  approval  of  counsel  for 
«U  the  partial,  and  to  have  been  followed 
by  *  dismissal  of  the  ^u^e  In  apcordanee 
therewith.  To  set  fKslde  the  Judgs^ant.  was 
In  effect  to  /ivold  the  stipulation,  ani  we 
cannot  discover  what  pqwer  the  trial  court 
had  to  make  the  order  without  any  ahowing 
of  fraud  or  coiluslon,  but  merely  i^pon.  the 
request  of  the  defendants.  What  appeared 
to  be  a  complicated  local  contsoveiray  seems 
to  have  been  amicably  adjusted  by  all  con- 
cerned on'  terms  apparently'  fair  and  rear, 
sonable.  The  township  ^as  a  party  to  the 
stipulation  and  by  Its  managing  officer  sign- 
ed It,  and, '  although  the  motion  of  defend- 
ants to  set  It  HalSe  tdieged  that,  it  wae  Im- 
providently  made  and ,  was  highly  prejudicial 
to  the  interests  of  the  township,  w;e  cannot 
understand  bow  the  .toWBShlp  Itself,  the 
trustee,  and  road  overseer,  as  well  as  the 
adjoining  landowner,  could  well  make  this 
allegation  within  a  f^W  days  after  having 
signed  such  a  stipulation,  and  It  Is  still  more 
dUBcnlt  to  see  how  the  mere  allegation,  un- 
supported by  any  proof  whatever,  could  Jus- 
tly absolving  the  parties  from  their  stipula- 
tion and  set  aside  a  judgment  which  bad 
been  entered  In  pursuance  thereof. 
.  m  The  Code,  f  596  (Gelt.  St.  1909,  i  6191), 
authorizes  the  vacating  of  a  judgment  at  or 
after  the  term,  but  only  upon  grounds  ex- 
pressly mentioned.  Vail  t.  School  District, 
96  Kan.  808,  122  Pac  885;   23  Cyc.  889-806. 


But  we  know  of  no  statute 'or>  aufli6rtty  by 
which  a  stipulation  can  be  set  aside  save 
for  some  sufficient  reaaon  alleged  and  admltt' 
ter  or  proved. 

The  order  setting  aside  the  Judgment  iv 
reversed.'    All  the  Justices  ceacnrrin& 

(8T  Kan.  774) 

SABBACH  v.   nOELITT  &  DEPOSIT  CO.. 

OF  MARYIiAND. 
.  (Supreme  Court  of  Kansas.    July  6,  1912.)    . 

(8i/llahiu  &v  ih9  Court.) 

BuscnoN     or    Beuedies     (f    7*)— C1.AIICS 

Against  DKoedent's  Estate. 

A  creditor  aeekiiiK  to  recover  a  fund  al-' 
l^ged  t{k  haye  be«n  misappropriated  by  its  agent 
may  sunultaneously  in  separate  actions  pro- 
ceed'against  the  estate  of  the  misappropriator 
and  other  parties  alleged  to  hare  participated' 
iU'tbe  misuse  of  the  fund,  and,:  after  the  full 
amount  of  the  claim  has  been  allo.wed  against, 
the  estate  and  classified^  ;^ucli  creditor  is  enti- 
tled to  the  same  dividend  asother  creditors  of 
the  same  class,  without  regard  to  the  result  of 
pending  suits  against  sufih  other  parties. 

[Ed.  Note.— For  other  Mses.  see  Election  of 
Remedies,  Cent  Dig.  {  12;   t)ec.  Dig.  |  7.»] 

Appeal  frotm  District  Court,  Jacksoa 
County. 

In  the  matter  of  the  estate  of  Albert. Sar«. 
baoh.'  From  an  order  allowtugs  claim  of  the 
Fidelity  4s  Depoalt  Company  of  Maryland, 
CacrleSarbach  appeals.    AfflEmed; 

L'Ti  Ptlee,  Charles  kayden,"aiid  <>ane '& 
Woodbum  Bros.,  all  of  Holto'n,  for  appel- 
lant OaiVer  h'  Oarver,  of  Topeka,  for  ap- 
pellee. 

west;  J.  Carrie  Sarbach  is  administra- 
trix of  the  estate  of  hef  deceased  husband,' 
Albert  Sarbach,  with  debts  amc^ilnting  to'over 
?T6,000;  th*  estate  being  Insolvent  Havlnsf- 
coUeirted  fii  about  $32,700,  she  petitioned  the 
probate  'Cotirt  for  ati  ordtit  of  dfstrtbtitlon 
among  the'undisputed  claims  and  was  direct- 
ed' to'  pay  25  per  cent  upon  all  which  had 
ibeen  allowed  except  that  of  the  Grand  Lodge 
of  Masons,  which  was  ordered  to  be  held, 
in  abeya-nce  Until  it  could 'be  determined 
how  much,  it  anything,  should  be  recovered 
by  the  lodge  In  Its  -  suits  against  ■various 
banks  and  individuals.  From  this  order' an 
appeal  Was  taken  to  the  district  court,  where 
the  administratrix  was  Ordered  to' pay  with-' 
out  regard  to  the  pendency  of  the  cases  re- 
ferred to.  From  that  order  this  appeal  was 
taken.  The  claim  of  the  Grand  Lodge  was 
for  moneys  claimed  to  have  been  received  by 
Sarbach  as  Grand  Treasurer  with  which  he 
was  chargeable  at  the  date  of  his  death. 
Subsequent  to  the  allowance  of' this  .claim, 
suits  were. brought  against  certain  banks  and 
persons  to  recover  various  sums  alleged  to. 
havB'  been  wrong^fully  paid  or  received  by 
them  out  of  tile  trust  fund  in  possession  ot 
Sarbach  as  Grand  Treasurer  In  -  some  of 
iMiich:  cases  Judgments  were  recovered  and 


•fer«UMrea«HiMiaBw(bBlDa]iaM0tiaaNUUBIIRl»S«a,Olg^AAm.Dlc.  KejrNo.  SeriSBARep'rlataEM 


Digitized  by 


^^oogle 


64 


125  PACIFIC  BBPOBXEB 


(EaiU 


appealed  from  to  tbis  court  The  Fidelity  & 
Deposit  Company  of  Maryland  claims  to 
here  sncoeeded  to  all.  tiie  rights  of  the  Grand 
liOdge  touching  the  fund  In  question  and  is 
tbe  appellee  herein. 

It  is  contended  by  the  administratrix  that 
t^e  Fidelity  Company  should  not  be  allowed 
to  collect  25  per  cent  of  its  claim  against 
the  estate  from  her  until  it  appears  whether 
It  can  collect  more  than  75  per  cent,  from 
the  other  banks  and  persons  sued;  that  the 
other  suits  are  for  portions  of  the  Identical 
money  claimed  to  have  been  In  the  hands, 
or  which  should  have  been  in  the  hands,  of 
Sarbach  at  his  decease;  and  that,  as  the 
other  defendants  are  solvent,  the  estate 
should  not  be  made  to  pay  such  a  per  cent 
as  would  permit  the  Fidelity  Company  to  be- 
come overpaid;  and  it  is  argued  that,  the 
probate  court  rightfully  withheld  payment  of 
the  25  per  cent  until  these  claims  could  be 
fully  adjudicated  and  the  court  could  equita- 
bly determine  the  amount  that  each  would, 
on  final  distribution,  be  entitled  to,  or  liable 
ioT,  and  to  prevent  t^^  payment  of  an  undue 
amount  to  any  one  creditor  of  the  fifth  class 
from  fdnds  which  under  the  law  belong  to 
other  creditors  of  the  same  class  to  their 
detriment .'    ' 

'  .The  Fidelity  Company  contends  that  the 
estate  owes  the  entlte  Indebtedaess,  and 
tliat  while  the  claimant  can  recover  but 
<mce,  it  has  a  right  to  the  same  dividends 
as  other  creditors  of  the  estate  without  wait- 
ing for  the  adjudication  of  other  actions  in* 
Tolving  the  same  shortage  out  of  which  all 
the  litigation  has  grown.  Authorities  are 
cited  in  support  of  the  rule  that  the  creditor 
can  demand  and  receive  dividends  upon  the 
full  amount  of  his  claim  regardless  of  any 
sums  received  from  his  coUateraL 

We  do  not  regard  the  question  as  the  fa- 
miliar one  of  a  creditor  pursuing  an  insol- 
vent estate  while  holding  collateral  for  his 
debt  and  do  not  think  the  same  rule  neces- 
sarily applies.  The  contention  of  the  cred- 
itor is  that  Sarbach  had,  or  should  have 
bad,  in  his  hands  over  $16,000  belonging  to 
the  Grand  Lodge  which  has  assigned  its 
claim  to  the  appellee;  that  Sarbach  had 
misappropriated  this  amount  of  funds  there- 
by rendering  his  estate  liable  therefor,  the 
claim  for  which  has  been  allowed  and  classi- 
fied; that  other  banks  and  persons  besides 
Sarbach  participated  in  the  misappropria- 
tion of  this  same  fund  and  therefore  have 
become  liable  for  such  portions  thereof  as 
their  p^rt  in  the  transaction  concerned ;  that 
different  pfirtles .  having  misused  a  fund  be- 
longing to  a 'Creditor  who  may  look- to  one 
or  all  for  reimbursement  and  while  be  can 
have  but  one  recovery  of  the  full  amount, 
he  may  pursue  any  one  or  nrare  at  will  until 
the  amount  properly  coming  firam  the  ones 
thus  pursued  is  received.  A  vray  similar 
question  was-  raised  In  Washbon  v.  Bank«  80. 


Kan.  468,  474,  121  Fac  515,  517.  It  was 
there  held  that  the  proof  and  allowance  of 
a  claim  against  tlie  estate  is  not  a  liar  to  an 
action  against  one  of  the  banks,  but  that  the 
claimant  might  consistently  pursue  both  ran- 
edies  until  there  should  be  one  satisf action. 
It  was  said:  "So  ber^  the  plaintiffs  have 
not  waived  their  claian  of  ownership  of  thei 
fund  sought  to  be  recovored,  but  are  vat-. 
suing  the  estate  of  the  one  who  misappropri- 
ated it  and  the  bank  who  paid  out  the  mon- 
«j  with  alleged  knowledge  of  its  trust  char- 
acter. This  they  may  do  until  from  one 
source  or  the  other  their  claim.  If  rlghtfal, 
shall  be  satisfied;'* 

We  think  the  appellee  has  the  same  right 
to  the  25  per  cent,  dividend  as  other  cred- 
itors of  the  same  claas,  and  if.  In  any.  of  the 
pending  prooeedings,  any  oveiplas  abould  be 
recoveced,  the  creditor  must  account  to-  the> 
estate  therefor;  but,  until  such  oentiifgeacy' 
happens,  neither  of  the  debtors  who  bavw 
particlpatsd  In  the  wrongful  diversion  of  the 
fend'  in  >  question  can  require!  i  the  flalmant 
to  Stay  proceedings  until  it  is.sten  bow  much 
some  other  debtor  may  be  compelled  to  pay.- 

The  ai^iellee  suggests  t^at  there  was.  txei 
motion  for  a  new  trial,  aad  that  thecefoE* 
we  cannot  consider  any  errors  resulting  from 
rulings  .upon  evidence.  -  The  evidence  conv 
sists  of  a  stipulation  ttiat  the  allegations  of 
the  petition  and  amended  petition  of  the  ad» 
mlnistratrix  should  Imtakenae  true,  and; 
while  the  abstract  does  not  show  the-  tirO' 
ceedings  or  steps  taken  to  perfect  an  appeilv 
the  one  question  of  law  has  l>een  briefs 
and  argued,  and  in  view  of  the  stipulation 
a  motion  for  a  new  trial  was  not  tiecessary. 
Wagner  v.  Railway  Co.,  73  Kan.  283,  86  Pac. 
299;  Darling  T.  Railway  Co.,  76  Kan.  893, 
93  Pac.  612,  94  Pac.  202 ;  Sheets  v.  Hender- 
son, 77  Kan.  761,  93  Pac.  577;  CivU  Code> 
I  305  (Gen.  St  1909.  i  5899). 

The  judgment  is  affirmed.  All  the  Justic- 
es concurring. 

(87  Kan.  6U) 
WESTINB  T.  ATCHISON,  T.  &  S.  F.  RY.  Ca 
(Supreme  Court  of  Katisas.    July  6,  1912.) 

(Syllabiu  ly  ih«  dmrt.) 
Mabteb  and  SERVAm?   (I  289»)— rwjT«T  ta 

SBBVANT— CONTHIBUTOSy    NicaLIGENCB. 

The  findm^s  showed,  among  other  things: 
That  the  plaintiif,  a  brakeman  in  the  employ  of 
the  defendant,  about  7:40  o'clock  p.  m.  eit 
July  17tb  was  walking  soath  on  the  main  tracki 
receiving  Bignals  from  bis  conductor  and  re- 
peating them  to  his  engineer,  who  were  moving 
their  train  on  a  siding  to  clear  for  an  incoming 
passenger  train.  The  latter  backed  in  on  the 
main  track.  Its  conductor  was.  on  the  rear 
car  and  could  have  discovered  by  the  exercise 
of  retisOnable  care  that  the  plaintiff  was  un- 
conscious of  its  approach  and  of  his  own  dan- 
ger, in  time  to  have  stopped  the  train,  which 
the  conductor  could  have  done  within  15  feet.' 
That  the  passenger  trahi  struck  the  plalntTB 
and  dragged  him  30  feet    Held,  thafuadef  tSk 
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tbe  circi)inif4ncM  Uie  qfncRtloii  of  ptafattiff'*  al- 
leged contritmtor;  negligence  was  tor  the  jury. 
[£M.  Note.— For  other  cases,  see  Master  and 
Seirant,  Cent.  Dig.  i§  1089,  1090,  10&2-1132; 
Dee.  Dig.  |  289.«] 

Appeal  from  District  Court,  Neosbo  Connty. 

Action  by  Andrew  P.  Westlne  igalnst  the 
Atchison,  Topeka  &  Santa  F6  Railway  Com- 
pany. Judgment  for  plaintiff,  and  defend- 
ant appeals.    AfiBrmed.     . 

W.  B.  Smith,  O.  J.  Wood,  and  A.  A.  Scott, 
of  Topeka,  for  appellant.  Farrelly  tc  Evaaa, 
of  Chanute,  for  appellee^ 

WEST,  J.  The  plaintiff,  a  brakeman  In 
the  emi>lQy  of  the  defendant,  was,  at  the 
time  of  the  injury,  engaged  In  taking  signals 
f^om  his  conductor,  who  was  at  the.  rear  of 
a  train  about  15  or  16  cars  away,  &nd  com- 
municating tbem  to  Ills  engineer.  It  was 
about  7:40  o'clock  p.  m.  on  July  17tb.  He 
was  walking  south  on  the  maiA  track  on 
which  a  passenger  train  was  backing  in 
from  the  north;  the  conductor  thereof  being 
on  the  end  of  tbe  rear  car.  Tbe  }ury  found, 
among  other  things,  that  when  Westlne  step- 
ped upon  the  track  the  passenger  train  was 
about  ISO  feet  north  and  was  equipped  with 
air  and'  air  brakes;  that  its  conductor  wto 
on  tile  rear  end  of  tbe  train  and  in  charge 
of  the  air  brake,  and  could  have  seen  Wes- 
tlne about  150  feet  before  he  was  struck; 
that  under  the  facts  and  eircamstanc^s  he 
could  have  seen  the  plaintiff  on  the  track  attd 
observed  and  appreciated  tliat  he  was  "un- 
aware of  the  approach  of  the  train  aind'  un- 
coiwclons  of  his  peril,  In  suflSdent  time  ■  to 
have  stopped  the  train  before  strikirig  him ; 
that  the  conductor  conid  have  stopped  the 
train  wltliin  15  feet  by  the  exercise  of  or- 
dinarr  care  and  prudence;  that  by  applying 
the  air  on  the  cab  of  the  engine  It  could 
have  been  stopped  within  lO  feet;  that  tb» 
train  which  struck  the  plaintiff  dragged  him 
30  feet  The  appellant  contends  that  even 
with  .  these  findings  contrlbntory  negligence 
was  sliomn,  and  tliat  tlie  idalntlfl  could  not 
in  law  recover.  When  the  case  was  here 
before  (84  Kan.  213,  114  Fac.  219)  it  was  de- 
cided: "A  question  of  contributory  negli- 
gence arising  upon  tbe  failure  of  a  brakeman 
to  look  for  an  approaching  train  while  ac- 
tively engaged  is  giving  signals  for  the  move- 
ment of  his ,  own  train,  and  while  giving 
necessary  attention  thereto,  is  held,,  under 
the  fjvldence  In  this  case,  to  b9  one  of  fact 
for  a  jury."  It  was  there  said  that,  while 
the  plaintiff  knew  that  the  passuiger  train 
should  come  in  at  about  the  time  of  tbe  iu- 
jury,  "it  stlU  remained  for  a.  Jury  to  4e- 
termine  whether  the  plaintiff  ought,  in  thq 
exerd^  of  reasonable  prudence,  to.lfaxe 
looked  out  for  the  expected  tralp,  la  view  of 
the  nature  of  liis'duti^  and  the  Importai^ce, 
of  attending  to  the  work  of  retnovlng .  his. 
own  train  to  tbe  siding,. and  tbe  dangers  to 
be  apprehended."   84  Kan.  221,  i3,4  Pac,  222.. 


■  In  view  of  the  flndlngs  referred  to,  irtiich 
were  the  result  of  the  second  trial,  tbe  rule 
already  announoed  applies  even  more  clearly 
tiian  before. 

The  judgment  is  afflnied.     All  the  los- 
ticea  concurring. 

(87  Kan.  745) 
STATE  V.  TERRIIilfc  ,     ,• 

(Supreme  Court  of  KaAsas.    July  6,  1912.) 

I     (SvUclfu  hy  tk«  Oourt.) 

1.  Faxsk  Pbbtersks  fj  7")— FALSi  REPhMEW-   • 
TATIQKB— SOFFICIEWCT.  .    . 

The  fact  that  soiqe  of  the  false  repreaen-  ;■ 
tations   made  by   a   defendant,   who  was  con-, 
ricted  for  obtaining  money  by  false  pretenses, 
may  have  been  mere  opinions  and  Some  that  ' 
did  not  come  within  the  condemnation  of  the  ' 
statute,   is  not  fatal  to  the  conviction,  where 
false  representations  were  made  by  bim  which 
cotatributed  to  Some  material  extent'  in  indne- 
ing  the  owner  to  Darti  vAtb  hi*  moBey. 

(Ed.:  Note.— Cor  pthn  cases,  see  False  Ft»-  - 
tenses.  Cent  His.  ,18  5-12,  25;   Dec  I?ig.  I  7.*]  , 

2.  False  Ppetenses  (i  4*)— FAXas  BcpBKSUir, ,/ 

TATIONS — SUFFJCIEHCT.  .    ,,,• 

A'  false  representarion,  mide  with  farteBt'  ' 
to  cheat  and  dafra«rd'atiotber<  by  which  money 
is- obtained,  is  a.-false'PKctesse.  within  the  mean-  i 
ing  of  section  94  of  the  Crimes  Act  (Gen.  St. 
1909,  I  2S84),  whether  It  is  oral  or  in  writing. 
[Ed.  Note.-^For  other  cases,  see  False  pre- 
tenses, Cent  Dig.  i  1;  Dec  Dig.  f  4."]  '  "' 

3.  F>Ai!8a  FmniEifsis  (H  81,  40»)—lti«omtk' 

XION-rBviDRROB.  ■    !       • 

The    InfoEmation   examined,    and    held  tf> ., 
state  an  offense   under  the   statute,  and   it  is 
further-  held  that  there  is  sufficient  testimony 
to  sustain  the  conviction. 

{Ed.   Note.— For  otiier  cases,  see  BUse  Pfe* 
tenses,  Gent.  Dig-  ii  88-41,  62;    Dec  Dig.  If   . 

Appeal    XEom     Distriet    Coart,     Pawnee 
County. 

George  H.  Terrill  was  convicted  of  obtain-.', 
ing  money  by  false  pretenses,  and.  appeals. 
Afiirmed. 

O.  Polk  Cllne,  of  Lamed,  and  (Hias.  A.' 
Rakw,  of  Kinsley,  for  appellant    J.  S.  Daw-  - ' 
Boa,  Atty.  Qen.,  W.  H.  Vernon,  of  Lamed,  ' 
and  8.  N.  Hawkes,  of  Topeka,  for  tbe  State. 

JOHNSTON,  C.  J.    George  H.  Terrill,  the 
appellant,  was  convicted  of  obtaining  $400 
from  Mrs.   M.  I*   Fobs   by  means  of  false 
pretenses.    In  the  information  It  was  alleg-   . 
ed   that  Mrs.  Foas  was  the  benefldary  in 
a  policy  of  insurance  issued  by  the  .Knights 
and  Ladies  of  Security,  and. that,  with  in-   . 
tent  to  cheat  and  defraud  h&e,  appoUant  rei>- 
resented  to  her  that  the  policy  bad  been  is- 
sued irregularly  and  that  tbe  only  way  Uf 
obtain  the  money   due ,  on   the  poller  w^ . 
through  the  assistance  of  tbe  appellant  and,  '. 
one  Erdman  by  paying  tbem.  $400^  and  tha^ 
beUerlng  bis  represoitations  to  be  tme,  she   , 
paid  Mm  that  aipount     It  is  ^e^  alleged, 
that  the  representations  were  .untru«  afid 
known  by  him  to  be  untm«  when  pjiad^.    It   , 
is  :contended  on, tb)s  appeal  that  aiveUaiit 
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wfn;  do  fuet,  iMmkcUti  of  an;  'eOense  lotbar 
th«K  the  one  dwcgei  against  hlraitbat  his 
repFoeentaUons;  and  Acts, may  bare  made  Um 
liable  to  conviction  for  defraudlag  the  Inr 
Buiiutce.  qpinpany.;  bttt,.  as  th«  company  did 
not  complain  of  his  fraud,  no  .one  else  could, 
and,  at  any  rate,  .the  testimony  did  not 
slfow  jthat;,f^  fraud  was  committed  on  Mrs. 
Foss.  His  verslou  of  the  testimony  is  that 
M.  L.  Foss,  "Who  was  Insured,  was  in  bad 
health,  and  that  appellant  Induced  him  to 
take  out  a  policy  and  accompaaied  him  to 
t3i»,  office  of  Dr.  McCurdy,  who  first.  examlD-. 
ed  Foss  and  refused  to  pass  him,  He  was 
at  once  examined  by  Dr.  Ewing,  who  re- 
ported favorably  on.  the  application,  and 
then  papess  were  accordingly  made  out  and 
forwarded  to  the  home  office,  Trbere  the  ap- 
plication was  approved  and  a  policy  of  in- 
surance issued.  Tenlll  further  claimed  that 
Foss  was  not  initiated  in  the  local  lodge; 
that  the  lodge  would  not  receive  him'  as  a 
member;  that  sir  mouths  after  the  policy 
was  issued  Foss  died  i^rom  a  disease  of  the 
he^rt,  a  condition  which  Dr.  McCurdy  found 
when  he  examined  blm;  that  TerrlU,  know- 
ing of  the  alleged  frandln  tbe  issuance  of- 
the  policy,  and  having  j^artlclpated  in  it,  and 
knowing  also  that  Foss  wa^  i^ot  received  in- 
to the  locpl  lodge,  represented  to  Mrs.  Feas 
thajt  s^e  cpuldnot  obtain  the  insurance /.er-. 
cept  with  the  aid  of  Erdman  aad  himself, 
wh6  ^e^  respectively  president  and  $ecre- 
ta;:^  of  th^  local  lodge,  and  that  If  sbo,  would 
give  them  flOO  they  would  make  i  oilt.  and 
sign 'the  neceBBary  certtOcates  and  papers 
by  which  the  $1)400  'mentioned  in  tlie  'policy, 
would  be  paid;  that  this  was  done,  and, 
when  the  insuradce  teoaey  was  r^el^fed,  he 
was  given  $400  and  gave  one-half  of  that 
amount  to  Ei'dman. '        '    ' 

The  testlfflony  in  the  trftMiclrlpt,  wMch  1^ 
more  complete  than  in  the  abstract,  does  not 
w^rant  the  tnfereneeB  'dra'wn  by  'api)ft>- 
lant' nor  fats,  tbeory.of.  tbefaotB.  There  was 
a  fair  basts  for  the  Jury  to  find  -that  Foss 
honestly  acpUed.for  and  obtained  tbel>oIicy; 
that  he  was  in  fairly  good  health;  that, 
while  the  doctors  disagreed  as  to  his  eondl- 
tWn,  the  examinatlDn  of  Dr.  Ewing,  who  ap- 
pears -to  hare  been  a  reputable  physician, 
wail  not  perfunrtory,  but  was  honestly  ra'ade 
and  the  risk  hofieatly  approved.  Appellant 
in  his  testimony  states  that,  when  he  advis- 
ed the  taking  out  of  the  policy,  he  did  not 
hare  the  death  of  Foss  in  view  and  had  no 
penoiial  knowledge  of  his  bad  health.  The 
evidence  tends  to  show  that,  about  eight 
years  b^ore  the  policy  was  issued.  Foes  had 
an  attijck  of  rheumatism,  but  that,  other 
than  the  rheumntlc  attack,  he  was. in  good 
health  ■when'  the  policy  was  taken  out.  There 
was  notblug  to  show  that  any  facts  as  to 
bis  Health  or  history  were  concealed  from 
the  medical  examiner  or  nlisrepresented  by 
Urn;  and,  while  the  doctor  who  passed  on 
bini^jl!r.aft  piobi^U; .  «\8t«k«n  as.  to  Ua.  oo»r 


dltloB,  the  testtmoiiy  warranted  the  inrjr  in'! 
finding    that   it    was   an    honest   mistake.  - 
Again,  as  fo  th9  membership  in  the  lodge, 
the   appellant   himself  certified  ii^   writing/ 
that  Fo^s  was  initiated  into   the  lodge  on 
January   13,   1911,  iond  this  certificate  was 
verified  by  appellant  as  well  as  by  .the  pres-, 
Ident  and  financier  of  the' lodge.'   It  is  true ; 
that  on  the  trUl  appellknt  testified  |:hat  Foss'; 
was    not   initiated    into   the   lodge,    but '  he 
formed  tliat  opinion,  he  said,  tiecause  he  had 
been  so  informed  and  had  not  akea  Mm 
there.    He  was  compelled  to  eiy,  however, ' 
that  lie  did  not  really  know..,wh^her  Foss 
was  a  member  of  the  lodge  or  hot; '  The  Jury 
probably   concluded  that   the   sworn  state- 
ment first  made  tbiat  Fos^'  was  a  member, 
supported,'  as  It  was,  by  the  official  state-,' 
ment  of  th6  officers  of  the  lodge,  was  more  ' 
reliable  than  the  test;lmony  given  when  he 
was  on  trial,  and  that  lie  was  admitting  the ,' 
perpetration  of  one  fraifd  in  order  to  escape , 

'  punishment  for  another  that  w.as   charged 
against  him.     It  cannot  be  said,  therefore,  , 
that    there    was    an    acknowledged    fraiicl,. 

-against  the  society;  but,  on  the  other  hand, 
the  Jury  might  well  have  deterailned  that 
a   valid  policy  waa  Issfied,   that  Fos«  had.! 
paid  six  assessments  on  the  policy,  and  that.. 

'  the  books  ,^o.wed  that  he  was  in  good  standi  , 
Ixig  in  the  «4clet7  .when;  he  died.  ..  ; , 

Llj  .Au  ofCraae  was  alleged  in  th»  iaforma-, . 
ti«D. .  la  effect,. .  It  chained,  appelant .  vfttti  . 
falsely  and.  fraiuduleajtly-  representinK  that  . 
4he..poUiey  was.  irrflgulajriy  obtaliied,  .andp: 
that, '  to  .overcome  tbls  irregularity;,  tha  a8<"i 
sistance  of  appelant  atalEsdniaiB  was  nec- 
essary, .when,-  aa  a.mBlitw  eif  fact,,  the  pollicy-; 
was  valid  and-  the  beoe&elaxjr  was  entitled. . 
to  the  insurance..  .Under. ither  teetimonr. '0ti> 
the  states  the  policy  tvas  TaUd<  and  Ifra.: 
Fess,  who  paid  $400  In  reUanoe  upon  then 

-false  represeBtations,  liad  a  .dear  rijglit-rto 
the  insurance.  So  tax  aa  UM-eridence  8h<y#8,  '•' 
Initiation  into  the  local  lodge  is  not  a' con--' 
dition  precedent  to  the  Issuance  of  iithe^poH-'' 
cjy.  In  such  sooletieb  the  policy' is  freqncriit- 
ly  iteued  before' initiation,  and,  unless  tAere  ' 
was  an  Invalidating  provision  In  the  lavrb'  < 
of  the  society  or  in  the  contract  Itself,  the'' 
society  could  not  escape  liability  on  a  poli-^' 
cy  actnally  issued,  where  aseessmentis-  had  ' 
beeia  received  and  keptj  as  in  this  case,  on  ■ 
the  mere  ground  that  the  Insured  liad  not.' 
gcme  through  the  initiatory  ceremony, id  a  .' 
local  lodge.  '   ' 

[1]  The  fact  that  some  of  ai^Uant's  ifep- 
resentatlons  may  have  been  mere  opinions,  ■ 
o.r   that   a    part   of   the  representations   by  • 
which  Mrs.  Foss  may  have  been  Induced  to 
give  up  the  $400  did  not  come  within  the  . 
oohdemnatlon  of  the  statute,  is  not  fatal  to 
the  conviction.'    It  is  enougEh  if  false  repre- 
sentations which  are  within  the  .statute  were  , 
mkde  and  which  contributed  to  some  materi-  . 
al  extent  in  inducing  Mrs.  Foss  to  part  with  . 

.her. money.;    It  has  beea  decided  that:   "W 
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la  not  nMcsMiy,  te  comKl^rte  tU«  offeuw  of 
obtaining  gooda  by  falae  pretenaea,  tit&t  tbe 
owner  haa  be«ii  Indnced  to  part  with  bla 
property  aolely  and  entlrdy  by  ptetenaea 
which  are  fklae;  nor  need  the  pretenaea  be 
tha  paramount  cauaa  of  delivery  to  the  pria- 
on«.  It  la  aaffldent,  If  they  are  a  pert  of 
the  moTlng  canse,  and,  without  them,  the 
^defrauded  party  would  not  have  parted  with 
hla  property."  In  n  Snyder,  Petitioner,  etc., 
17  Kan.  S42,  C^L  p.  8.  See,  alao,  SUte  v. 
Cowdln,  28  Kan.  260;  State  v.  Gordon,  66 
Kan.  64,  43  Faa  846;  State  t.  Brlgga,  74 
Kan.  877,  86  Pae.  447,  7  L.  B.  A.  <N.  S.) 
278,  10  Ann.  Caa.  804;  State  t.  Betrlck,  84 
Kan.  1S7,  118  Paa  883,  84  U  B.  A.  (N.  8.) 

[t]  Tltare  la  nothing  aubatantlal  In  the 
claim  that  the  ffelS6  pretenaea  must  be  a 
token  or  writing  or  some  pretenae  In  that 
form.  The  easentlal  feetiire  of  the  offense  la 
the  character  and  not  the  form  of  the  false 
pretenae.  Within  the  meaning  of  the  statute 
(aectlon  94  of  the  Crimes  Act),  any  false 
pretense,  whether  oral  or  In  writing,  by 
meana  of  which  money  or  personal  property 
la  frandnlently  obtained,  la  an  offense. 

There  is  complaint  of  statements  made  by 
the  county  attorney  in  his  argument,  and  al- 
ao that  things  not  In  evidence  were  consider- 
ed by  the  juty;  but  It  la  hardly  possible 
that  any  of  these  conld  have  affected  the 
verdict  or  prejudiced  the  appellant 

There  la  some  criticism  of  rulings  of  the 
court  In  giving  and  refusing  instructions; 
but  we  think  the  ease  was  fairly  STibmft- 
ted"  to  the  Jury,  and  we  find  nothing  substaii- 
tlal  In  the  objections  of  appellant 

The  Judgment  la  affirmed.  All  the  Ja» 
ticea  concurring. 


(87  Kan.  E71) 

HENRY  v.  KAW  BOILEE  WORKS. 

(Siqireaae  Court  of  Kansas.    Jaly  0, 1912.) 

(Syllahui  ly  ihe  Court.) 

t.  MASTsa  AND  Servant  (i  286*)— iNJCRTsa 
TO  Servant  —  Dkfkctivic  matiriaI/— Ques- 
tion FOB  JXTKt. 

yniere  an  employ4  ia  iajured  faj'  raaaon  of 
the  breaking  of  a  pole,  cop*tituting  a  part  of 
a  hoistiDg  apparatus,  and  tormed  by  screwing 
together  two  Joints  df  well  easin?,  evidence 
that  the  ibreada  were  rusted,  and  after  the  ae- 
cident  were  found  to  be  atripped  off  ao  far  aa 
tbey  had  been  engaged,  is  sufficient  to  take  to 
the  jury  the  question  whether  the  employers 
were  negligait  in  furnishing  defective  material 
for  the  construction  of  each  apparatna.  . 

[Ed.  Note. — For  other  cases,  see  Master  and 
Servant,  Cent  Pig.  U  1001,  1006,  1008.  1010- 
1015,  1017-1033,  1036-1042,  1044,  10J&-1050; 
Dec.  Dig.  t  286.»I 

2.  MAmxB  AMD  SnvAHT  (f  190*)— IiiJtnun 
TO  Skbvant— Nkouokncb  or  Fobbuan. 
Where,  under  the  direction  of  a  foreman 
who  has  complete  charge  of  the  building  of  a 
ateel  tank,  a  noiating  apparatus  is  prepared  by 
the  workmeiv  which  is  unsafe,  not  because  of 


any  dafeet  In  the  iteterlals,  Vit  by  reason  «( 
negligence  in  th*  manner  in  which  they  are  pot 
tofetheit  and  in  conseqnence  an  employ*  ia 
injured  who  had  nothing  to  do  iHth  the  prep- 
aration of  the  apparatna,  and  had  not  sumcient 
fcnowlodge  or  exiieiience  to  enable  hin  to 
Judge  of  ita  aaf e^.  the  employers  are  liabla 
for  the  results  of  the  foreman's  negligence. 

[E!d.  Note.^For  other  cases,  sisa  Haatet  and 
Servant,  Gent  Dig.  U  449-474;  Dee.  Dig.  | 
190.*] 

Appeal  from  District  Oorat,'  Chantttaqna 
County.  ■ 

Action  by  Frank  Henry  againat  the  B^w 
Boiler  Worka,  a  copartnership  composed  of 
F.  G.  Palmer  and  T.  B.  Gilbert'  Judgment 
for  defendant,  plaintiff  appeals.     Reversed. 

W.  H.  Sproul  and  3.  A.  Fen^eU,  both  of 
Sedan,  for  appellant  W.  B.  Zleglor,  of  Oof* 
feyviUe,  for  appellee^ 

MASON,  J.  fi'rank  Henry  aned  F.  CL 
Palmer  and  T.  B.  Gilbert,  a  partnership  en- 
.gaged,  ipider  the  name  of  the  Kaw  Boiler 
Worka,  In  the  business. of  constructing  met- 
al tanka,  on  account  of  personal  injuries  rer 
celved  while  in  their  employ.  A  demurrer 
to  hla  evidence  was  auatained,  and  he  ap- 
peals. 

The  evidence  tended  to  show  these  facts: 
A  foreman  of  the  firm  was  engaged,  with 
a  number  of  other  workmen,  including  th* 
plaintiff,  hired  by  him,  in  the  erection  of  a 
t(ink,.43  feet  in  diameter  and  26  feet  high, 
constructed  of  curved  sheets  of  sfeel.5  feet 
wide  and  8  or  10, feet  long,  weighing  400 
or  600  pounda.  For  tha  pun>ose  o^'.  raiding 
the  ahe'ets  composing  the  top  ring,  the  men, 
under  the  direction  of  the  foreman,,  pre- 
pared a  hoiatlng  apparatus  the  principal 
feature  of  which  waa  a  single  pole^  whic^ 
tbey  called  a  gin  pole,  composed  of  two 
Joints  of  well  casing  4  to  6  inches  in  diame- 
ter, screwed  together  at  the  ends.  Aa  the 
last  sheet  waa  being  hoisted  into  pl^ce,  by 
means  of  a  block  and  tackle  faatened  to  thit 
top  of  the  gin  pole,  the  plaintiff  held  one 
end,  while  the  other  was  being  swupg  into  po- 
sition. The  glh  pole  broke  in  two  where  tha 
pieces  were  fastened  together,  and  the  aheeft 
of  steel  fell,  striking  the  plaintiff  and  caua- 
ing  him  to  drop  to  the  ground  from  the 
scaffold  on  which  he  stood.  One  piece  of  the 
gin  pole  was  screwed  into  the  other  between 
half  an  inch  and  an  inch,  although  threada 
were  cut  for  about  three  inches.  No  block 
or  brace  was  placed  Inside  of  the  casing;. 
In  the  fall  the  threada  were  atripped  off  aa 
far  as  they  had  been  engaged.  Elsewhere 
they  were  rusty.  The  casing  waa  old  and 
rusty.  The  plaintiff  waa  not  skilled  in  the 
work  of  building  tanks.  .  He  had  never  be- 
tf>re  handled  similar  steel  sheets  or  worked 
around  a  derrick  of  any  kind.  He  did  not 
know  how  much  weight  the  gin  pole  would 
stand  or  how  much  guying  was  necessary 
to  sustain  it  He  had  nothing  to  do  with 
the  making  of  the  gin  pole.     During  ita 
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erefltkm.  be'  was  workJqg  on  the  Inside  of 
the  tank.  • 

The  grounds  of  negligence  set  out  In  the 
petition  are:  That  the  casing  o^,  which  tbe 
gta  pole  was  made  was  not  strong  enough 
for  tbe  purpose,  owing  to  Its  being  old  and 
rusty;  that  the  gin  pole  was  not  strength- 
<»ned  at  the  place  of  union  by  placing  a 
wooden  bloclfc  on  the  inside;  that  the .  gin 
PQle  was  not  guyed  in  a  proper  manner  so 
as  to  prevent  its  falling  against  tbe  plain- 
tiff. 

[1]  The  allegations  are'  probably  broad 
enough  to  cover  also  the  failure  to  provide 
sufficient  support  for  the  gin  pole,  and  tlie 
failure  to  screw  the  ends  far  enough  to- 
gether. We  think  tbe  testimony  that  the 
Joints  oif  casing  were  old  and  the  threads 
rusty  was  sufficient,  under  the  circumstanc- 
es of  .the  case,  to  warrant  a  finding  that  tbe 
^company  was  negligent  in  not  furnishing 
t>etter  material  for  the  construction  of  a  gin 
pole.  In  this  view  tbe  demurrer  to  the  evi- 
dence should  have  been  overruled  in  order 
that  the  Jury  might  at  least  pass  upon  this 
matter.  As  tbe  question  whether  the  com- 
pany could  be  held  liable  upon  any  other 
ground  will  arise  upon  a  new  trial,  it  Is  de- 
sirable that  it  should  be  determined  now. 

Tbe  defendant  maintains  that  if  sound  ma- 
terials were  furnished  to  the  workmen,  and 
tbe  accident  resulted  from  their  want  of  care 
In  putting  them  together,  no  liability  can  at- 
tach to  tbe  defendants,  because  the  negli- 
gence, although  the  act  of  the  foreman,  was 
"that  of  tbe  plaintiff's  fellow  servant  There 
is  abundant  authority  to  that  effect  Knud- 
sen  V.  La  Crosse  Stone  C!o.,  145  Wis.  3!M, 
130  N.  W.  519,  33  L.  R.  A.  (N.  S.)  223,  and 
cases  cited  there  and  indicated  by  note 
thereto  in  33  L.  R.  A.  (N.  S.)  226;  note,  3 
X.  R.  A.  (N.  S.)  500;  note,  18  Ann.  Cas.  611; 
26  Cyc.  1329-1330,  especially  paragraph  of 
note  under  subhead  "Supervision  of  Fore- 
man," in  the  third  line  of  which  the  word 
'"riot"  is  obviously  omitted  by  Inadvertence; 
20  A.  &  E.  Encycl.  of  L.  81,  82;  4  Thomp- 
'son  on  Negligence,  |  3760;  2  Labatt  on  Mas- 
ter &  Servant,  B  614-616. 
I  [2]  It  is  said  that  the  situation  so  pre- 
'sented  creates  an  exception  to  the  rule  that 
a  nondelegable  duty  rests  upon  the  employer 
to  use  due  care  to  furnish  bis  employes  a 
safe  place  to  work  in,  or  that  tbe  rule  does 
■not  apply  because  the  employes  make  their 
own  working  place.  Whatever  other  condi- 
tions may  create  an  exception  to  tbe  gen- 
eral rule,  or  prevent  its  application,  we 
think  ip  the  present  case  .the  defendant  was 
"liable  for  any  negligence  of  the  foreman, 
for  these  reas^ons:  Assuming  tbe  facts  to 
be  as  testified  by  tbe  plaintiff,  he  had  in 
fact  n6thlng.  whatever  to  do  with  tbe  con- 
struction of  the  gin  pole,  and  he  bad  no 
such  knowledge'  or  experience  as  to  enable 
blm  to  Judge  of  the  safety  6f  that  appli- 
ance. He  was  under  the  orders  of  tbe  fore- 
nan  wiio  .emidoy«d  bim,  and  who  wajs.  In 


lentire  chaise  of  the  construction  of  the 
tank.  The  plaintiff  bad  a  right  to  rely  upon 
reasonable  precautlooa  being  taken  by  the 
foraaan  to  Insure  bis  safety,  and  the  for^ 
man  was  charged  w|tb  the  duty  of  taking 
such  precautions.  .While  in  other  relationd 
the  foreman  may  have  l)een  tbe  plaintiff's 
fellow  servant  in  tbis  respect  be  stood  In 
tbe  place  of  tbe  firm,  discharging  thei.  non- 
delegable duty  of  the  employers,  and  bis 
negligence  was  that  of  tbe  defendants,  .  Tbe 
following  cases,  while  not  directly  in  iwlnt. 
Illustrate  different  phases  of  tite  princlpte 
Involved:  H.  &  St  J.  B.  Co.  v.  Fox,  31 
Kan.  536,  3  Pac.  320;  Brick  Co..  v.  Shankg, 
6e  Kan.  306,  76  Pac.  866;  Malb.v,  Mill  Ca., 
82  Kan.  660,  109  Pac.  688;  National  Refli)- 
ing  Co.  V.  Willis,  74  C.  O.  A.  301,  143  Fed. 
107;  Chambers  y.  American  Tin  Plate  Cbk, 
64  CC.  A.  129,  128  Fed.  561;  Heck  v.  In- 
ternational Smokeless  Powder  Co.,  77  N.  J. 
Law,  4,  71  AO.  150;  ,C.  &  A.  R.  R.  Co.  t. 
Maroney,  170  111.  520,  48  N.  E.  953,  62  Am. 
St  Rep.  396, 

In  this  Jurisdiction  the  liability  of  an  em- 
ployer for  an  injury  to  one  employe  caused 
by  the  negligence  of  another  depends,  not 
upon  their  respective  rank  or  the  closeness 
of  their  association,  but  upon  the  char- 
acter of  the  duty  that  has  been  negleeted- 
He  is  liable  only  in  case  the  duty  which 
has  been  violated  Is  .one  which  the  law 
Imposes  upon  him,  and  which  be  cannot 
delegate  to  another.  Bridge  Co.  ▼.  Mill- 
er,  71  Kan.  13,  80  Pac  18;  liunn  ▼.  Mor- 
ris, 81  Kan.  94,  105  Pac.  15.  Since  that  Is 
tbe  sole  test  it  should  be  applied  In  -  supb 
manner  as  to  carry  out  tbe  general  princi- 
ples regulating  the  liabUity  of  employer  to 
employ 6,  and  be  a  consistent  part  of  a  con^- 
plete  system.  Tbe  essential  reason  why  an 
employer  is  relieved  from  responsibility  for 
tbe  negligence  of  bis  employes  in  prepa'iflS 
their  own  working  place,  from  soand, mate- 
rial furnished  them,  is  that'  they  are  sup- 
posed to  be  competent  to  Judge  of  its  safety, 
and  liave  the  matter  In  their  own  bands.  It 
matters  little  In  what  terms  the  Immunity 
is  expressed — whether  it  is  said  to  depend 
upon  assumption  of  risk,  ooatributoiy  neg- 
ligence, or  fellow  aervice.  Where  an  em- 
ploy* has  bad  no  part  In  the  construction'  of 
his  working  place,  or  of  an  appliance  which 
he  uses,  and  Is  not  competent  and  does  not 
assume  to  be  competent  to  Judge  of  the 
safety  of  either,  tbe  reason  of  the  rule  falls, 
and  the  rule  should  be  held  not  to  apply. 
The  employer  cannot  be  heard  to  say  that 
he  has  not  undertaken  to  furnish  such  an  em- 
ploy* a  completed  place  to  wofk,  or  a  com- 
pleted appliance,  but  only  the  materials  out 
of  which  such  a  place  or  appliance  may  be 
constructed.  In  that  situation  the  law  casts 
upob  blm  the  nondelegable  duty  of  exercis- 
ing, due  care  to  insure  the  safety  of  tb» 
place  or  appliance. 

Tbe  Judgment  Is  reversed,  and  a  new  trial 
ordered. .  All  tbe,  Justices  concurrtpc.     .  ^. 
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(IT  Kan.  TO) 

LANDRET  T.  HOLCOMB. 
(Supreme  Court  of  Kansas.    Jaly  6,  1912.) 

(BtUatM*  (y  the  Court.) 

C0T7RTB  (I  192*)— Crrr  Coubm  —  Jtjbisdio- 

noN. 

Where  a  oity  is  divided  into  two  districts, 
each  having  a  city  court,  territory  added  to  the 
city  will,  in  the  absence  of  some  specific  provi- 
sion to  the  contrary,  become  a  part  of  the  dis- 
trict to  which  it  is  contiguous,  notwithstanding 
the  act  creating  the  courts  provides  that  each 
district  shall  consist  of  certain  wards  ^'as  said 
wards  are  now  constituted  and  established." 
That  provision  means  merely  that  the  line  of 
diviaion  between  the  two  districts  as  so  located 
will  not  be  affected  by  subsequent  changes  in 
interior  ward  lines.  It  does  not  prevent  the 
colarsement  of  the  ^stricts  by  the  addidon  of 
tracts  afterwards  taken  into  the  city. 

[Ed.  Note.— For  other  cases,  see  Courts, 
Cent.  Dig.  fS  412,  457,  458;  Dec.  Dig.  |  192.*] 

Application  by  Joseph  U  Landrey  for  writ 
of  mandamus  agaiust  Frank  M.  Holcomb. 
Writ  denied. 

James  M.  Meek,  of  Kansas  City,  for  plain- 
tiff. H  S.  Harvey,  of  EUinsas  City,  for  de- 
fendant. 


MASON,  J.  In  1897  the  Legislature  creat- 
•d  two  courts  to  be  known  as  "the  city  court 
of  Kansas  City,  First  district,"  and  "tbe  city 
court  of  Kansas  [dty].  Second  district"  Laws 
18B7,  0.  107,  I  1.  Ttte  territory  of  tbe  city 
(called  a  township  in  this  connection)  was 
divided  into  two  districts,  which  were  thus 
defined;  the  words  out  of  which  tbe  present 
litigation  grows  being  printed  In  italics: 
"The  First  district  shall'  be  composed  of  the 
Second,  Third  and  Fourth  wards  of  Kansas 
City,  ir«ti«MM,  and  the  Second  district  shall 
be  composed  of  the  First,  Fifth  and  Sixth 
wards  of  said  city,  a*  »aid  wards  ore  itoto 
omutituted  and  ettablished."  Laws  1897,  c. 
107,  f  4.  The  judges  and  clerks  were  re- 
quired to  be  resideuts  of  their  respective  dls- 
tricta  Originally  the  voters  of  each  dis- 
trict were  to  elect  Its  Judge  and  clerk.  Sec- 
tion 4.  By  amendment  tbe  selection  of  both 
sets  Off  officers  was  left  to  tbe  voters  of  the 
dty  at  large.  Laws  1903,  c.  212,  1 1.  Joseph 
L.  Landrey  is  a  candidate  for  Judge  of  the 
Second  district,  and  baa  presented  to  Frank 
M.  Holcomb,  the  county  clerk,  for  filing,  a 
petition  for  bis  nomination  for  that  office. 
The  derk,  being  doubtful  of  the  construction 
of  tbe  statute,  icefuses  to  file  the  petition 
upon  the  ground  tbdjt  Landrey  is  not  a  resi- 
dent of  the  territory  that  composed  wards 
2,  3,  and  4,  or  1,  6,. and  6,  when  the  court 
was  created,  but  is  a  resident  of  the  Seventh 
ward,  which  has  been  formed  from  territory 
taken  into  the  dty  since  thki  time.  Landrey 
asks  a  writ  of  mandamus  to  compel  the  clerk 
to  file  his  petition. 

The  question  presented  is  Whether  the 
plaintiff  Is.  a  resident  of  the  Second  district. 
The  act  creating  the  two  districts  provided 


that  It  Bhdnld  be  composed  of  oartaln  w&rds 
"as  said  wards  are  now  constituted  and  es- 
tablished." The  bare  letter  of  the  statute 
makes  no  proilsion  for  adding  to  or  taking 
from  tbe  territory  of  the  districts  as  so  creat- 
ed, and  seems  to  .lorbld  any  change  what- 
ever in  their  boundaries.  The  legislators 
must,  however,  have  realized  that  the  dty 
might  be  enlarged  by  the  taking  In  of  new 
territory;  and  to  suppose  that  they  meant 
that  territory  added  to  the  dty  should  not 
beootte  a  part  of  either  district  is  to  im- 
pute to  them  a  purpose  to  deny  to  residents 
of  such  territory  all  right  to  participate  In 
tbe  selection  of  the  officers  of  either  dty 
court,  and  all  right  to  be  candidates  for  such 
places — a  discrimination  for  which  no  pos- 
sible motive  Is  apparent  Such  a  purpose 
should  not  be  attributed  to  them  tf  tbe  lan- 
guage employed  is  capable  of  any  other  rea- 
sonable construction.  Upon  this  prindple, 
tbe  court  held  that,  although  all  reference 
to  tbe  dty  of  Holton  was  omitted  from  a 
legislative  apportionment  act  the  evident 
purpose  was  that  it  should  form  a  part  of 
tbe  Thirty-Eighth  representative  district,  as 
tbe  disfranchisement  of  its  citizens  could  not 
have  been  intended.  Sbellabarger  r.  Com'rs 
of  Jackson  County,  60  Kan.  138,  S2  Pac.  132. 
Some  force  must  l>e  given  to  tbe  words,  "as 
.said  wards  are  now  constituted  and  estab- 
lished," but,  if  possible,  they  should  be  so 
Interpreted  as  not  to  result  in  an  unreason- 
able discrimination  against  the  residents  of 
territory  subsequently  attached  to  the  city. 
When  the  act  was  passed,  the  city  contained 
but  six  wards.  We  think  tbe  purpose  of  tbe 
Legislature  In  basing  the  division  into  dis- 
tricts upon  tbe  ward  lines  as  then  estab- 
lished was  that  the  dividing  line  thus  in- 
dicated should  not  be  affected  by  subsequent 
changes  of  Interior  ward  boundaries.  For 
instance.  If  a  tract  should  be  detached  frotp 
the  Fifth  waM  and  added  to  the  Fourth,  it 
would  not  thereby  become  a  part  of  tbe  First 
Judldal  district,  but  would  remain  a  part  of 
the  Second.  Tbe  Leglslatui'e  evidently  bad 
in  mind  rearrangements  of  tbe  ward  lines 
of  the  territory  then  composing  the  dty,  and 
not  changes  resulting  from  tbe  taking  of  new 
territory  Into  the  dty.  No  special  provision 
bavlug  bem  -made  regarding  tbe  disposition 
of  such  new  territory  as  might  be  acquired 
from  time  to  time,  tbe  natural  Inference  Is 
that  tbe  Legislature  intended,  not  that  it 
should  occupy,  tbe  anomaloas  i>osition  of 
being  within  the  municipality,  but  not  within 
either  of  Its  Judidal  districts,  but  that  It 
sboi'.ld  form  a  part  of  tbe  district  to  which 
it  >  was  contiguous.  Tbe  territory  of  the 
Seventh  ward,  of  which  tlie  plaintiff  to  a 
resident,  adjoins  tbfe  Sixth  ward,  and  no- 
where touches  the  First  district  IJpan  Its 
being  brought  Into  the  d^,  it  became,  and 
has  ever  since  been,  a  past  of  tbe  Second 
district  •         ■ 
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It  Is  ordored  tKat  the  oooaty  <derk  aocept 
and  file  the  aomination  petition  tendered  by 
the  plaintiff.  The  actual  Issuance  of  a  writ 
will,  of  coarse,  be  unnecessary.  All  thA  Jiu- 
ticee  concurring. 

07  Kut.  718) 

STATE  V.  LINK. 
(Supreme  Court  of  Kansas.    July  6, 1912.) 

fBpttaJHU  ly  th*  Court.)' 

1.  GanaNAi.  Law  (|  814*)— Ouiit  of  Pmk- 

CIFAIrr-lMnRT  07   CoDXFKNDik^iT. 

The  defendant  was  charged  alone  as  prin- 
cipal with  the  crime  of  an  assault  with  intent 
to  rob.  His  guilt  did  not  depend  upon  his  en- 
tertaining a  common  purpose  with  another  per- 
son who  participated  in  the  assault  or  upon 
the  state  of  that  person's  mind,  and  Instruc- 
'tions  aslced  on  the  contrary  theory  were  prop- 
erly refused. 

[£}d.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  U  1821,  1833.  1839,  1860, 
1866,  1883.  1890,  1924,  1979-1985,  1987;  Dec 
Dig.  I  814.*] 

2.  CanniTAi.  Law  (|  814*)  —  Ihstbuctioit — 

GlBCVMSTAiniAI,  BVIDXNCC. 

It  is  not  prejudicial  error  to  refuse  the 
usual  instructions  relating  to  circumstantial  ev- 
ideoce,  when  the  incrimmating  circumstances 
shown  by  the  evidence  are  merely  corrobo- 
ratiTe  of  direct  proof  of  guilt  ample  to  sustain 
a  couTiction. 

[Eld.  Note.— For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  !|  1821.  1833,  1839,  1860, 
1865,  1888.  1890,  1924,  1979-1985,  1987;  Dec. 
Dig.  S  814.*] 

«.  CuMiiTAi,  Law  (1 1187*)— AppEAj^-IinriT' 

U>    ERBOB— INBXBUOTIONS. 

The  defendant  cannot  complain  of  an  in- 
struction relating  to  the  defense  of  an  alibi 
which  was  based  on  evidence  introduced  by 
him,  and  which  was  given  in  response  to  an  in- 
struction which  he  asiced  admonishing  the  jui^ 
that  his  presence  at  the  time  and  place  speci- 
fied in  the  information  was  essential  to  a  con- 
Tiction,  although  the  proof  clearly  showed  per- 
gonal presence  and  participatioii  in  the  crime 
charged. 

[Kd.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  H  3007-3010;  Dec  Dig.  f 
lia7.«] 

Appeal  from  Court  of  Common  Pleas,  Wy- 
andotte County. 

Clifford  Link  was  convicted  of  assault 
with  intent  to  rob,  and  appeals.     Affirmed. 

Daniel  J.  Maher  and  Jacob  S.  Detwller, 
both  of  Kansas  City,  for  appellant  Jno.  8. 
Dawson,  of  TOpeka,  and  Jamea  M.  Meek,  of 
Kaosaa  CHty,  for  appellee. 

BTTRCH,  3.  The  defendant  was  charged 
with  assaulting  H.  F.  Crafton  with  Intoit 
to  rob,  and  was  convicted  and  sentenced  ac- 
cordingly. He  appeals  and  assigns  error  in 
the  giving  and  refusing  of  instmctlons. 

[1]  The  evidence  disclosed  that  Orafton 
was  assanlted  by  the  defendant  and  a  man 
named  OlDOand  with  the  Intention  alleged. 
Instnictlons  were  asked  and  refused  makteg 
it  necessary  to  a  convlctlaa  tbat  the  Jury 
■hoold  find  that  a  common  purpose  to  rob 
existed  in  the  minds  of  the  two  aaemilanta. 


and  that  the  defendant  knew  of  the  purpose 
entertained  by  Gilliland.  The  defendant  was 
charged  alcme  as  a  principal,  and  his  guilt 
or  Innocence  did  not  depend  upon  the  exist- 
ence or  continuance  of  a  design  held  in  com- 
mon with  GUllland  or  cm  the  state  ot  OiUW 
land's  mind. 

[2]  Instructions  on  the  subject  of  circum- 
stantial evidence  were  asked  and  refused. 
The  case  was  not  one,  however,  calling  for 
such  Instmctlons.  The  state  produced  direct 
and  positive  testimony  regarding  the  defend- 
ant's conduct,  which  was  amply  sufficient  to 
warrant  a  verdict  of  guilty,  and  the  Incrimi- 
nating circumstances  surrounding  the  trans- 
action which  were  given  in  evidence  were 
merely  corroborative.  State  y.  Oereke,  14 
Kan.  196,  86  Pac.  160,  87  Pac.  780. 
-  [1]  The  defendant  complains  of  an  Instruc- 
tion to  the  Jury  relating  to  the  defense  of  aa 
alibi,  because,  as  he  now  assorts,  the  evidence 
established  his  presence  at  the  scene  of  tlte 
assault  That  being  true,  the  instructioii 
was  .bQ.rmless.  But  the  defendant  introduced 
evidence'  to  show  that  he  was  at  his  hotne 
some  distance  away  when  the  assault  was 
made,  and  he  asked  an  instruction  admonish- 
ing the  Jury  that  it  was  essential  to  a  con- 
viction that  he  should  have  been  present  at 
the  time  and  place  specified  in  the  lnfornla>- 
tlon.  If,  therefore,  error  were  committed, 
It  was  invited. 

The  Judgment  of  the  district  court  Is  ai- 
flrmed.    All  the  Justices  condurrinfi. 

(87  Kan.  786) 

KANSAS  OITT  v.  SIBI/ER  HOG  CHOLBBA 
SERUM  CO.  «t  aL 

(Supreme  Court  of  Kansas.     July  18,  1812.) 

(SgUabut  by  the  CpwrtJ 
NnipAMcx  ({  61*)— Pdbuo  Nuisahcb— Bi^e- 

MENT8. 

The  allegations  of  the  petition  on  a  de- 
murrer to  which  the  defendants  elected  «• 
stand,  taken  as  true,  showed  that  a  large  num- 
ber of  hogs  were  kept  adjacent  to  the  city  in 
such  a  manner  that  odor*  from  the  place  and 
from  garbage  hauled  thereto  were  offensive  t« 
the  people  living  in  the  neigfal>orhood  and  to 
those  who  passed  along  the  streets,  and  of- 
fensive to  such  an  extent  as  to  impair  the 
health  of  citizens  and  diminish  the  valne  dt 
their  property.  HM  to  constitute  a  naisanee, 
the  continuance  of  which  should  be  perpetuaBy 
enjoined    (dtfakg   5   Words    and   Phrases,    pp. 

[Ed.  Note.— For  other  cases,  see  Nuisance, 
Cent  Dig.  H  142-151;  Dec.  Dig.  |  61.*] 

Appeal  from  Court  of  Common  Pleas,  Wy- 
andotte County. 

Actkjn  by  the  City  of  Kansas  City  against 
the  Sihler  Hog  C^holera  Serum  Company  and 
others.  From  a  Judgmoit  for  iRalntlff,  de- 
fsidants  appeal.     Modified  and  affirmed. 

Angevine,  (Tubblson  &  Holt  of  Kansas  (3it]F, 
tor  awellaats.  B.  J.  Hlggins  and  W.  H. 
McOamisb,  both  of  Kansas  City,  ftxr  appe^ 
lee. 
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WB8T,  7.  KtLiiiafa  Clty'emeA  to  SnjaCn  the 
defendants  from  hauling  garbage  and  otber 
refnse  tbroagb  Its  streets  ia  such  manner 
as  to  permit  the  emanation  of  obnoxious 
odors  from  Its  wagons,  and  from  kcteplng 
and  maintaining  their  hogpens  at  asy  place 
witbln  three  miles  of  the  city  limits. 

The  petition  alleged:  That  the  defendants 
"are  engaged  in  the  business  of  feeding  a 
large  number  of  hogs  at  and  adjacent  to  the 
city  limits  of  Kansas  City,  Kan.,  to  wit,  im- 
mediately north  of  tbe  north  line  of  Beacon 
Hill  annex,  the  saiid  north  line  of  Beacon 
Hill  annex  being  the  north  city  limits  of 
Kansas  City,  Kan.  That  •  the  exact  num- 
ber of  said  hogs  so  kept  arid  fed  by  the  def- 
fendants  at  said  place  is  not  to  your  peti- 
tioner known.  That  the  place  ^bere  the 
said  bogs  'are  kept  and  fed  la  adjacent  to 
tbe  city  llinits  of  Kansas  City,  Ran.,  and 
wltbin  one-eighth  of  a  mile  of  said  city 
limits.  That  wlthhi  the  city  limits  of  Kan- 
sas City,  Kan.,  and  wlUiin  a  radius  of  one- 
fourtb  of  a  mile  frOra  tbe  place  where  said 
bogs  are  kept  and  fed,  there  llTes  a  large 
nnntber  of  the  residents  of  Kansas  City, 
Kan.  Tltat  tbe  odors  from  tbe  said  hogpen 
■TO  offeMire  to'  the  peojAe  living  in  said 
neigbborhood,  and  particularly  to  the  people 
passing  along  the  pablic  blgtaways  within 
the  city  of  Kansas  City^  Kan.,  adjacent  to 
the  said  hogpens.  Third.  That  tbe  said  bogs 
so  kept  in  said  hogpens  are  fed  with  garbage 
and  other  refuse  collecfM  in  Kansas  City, 
M<>^  and  haaled  Im.  wagons  owned  and  con- 
trolled by  the  said  defendants  through  tbe 
streets  of  Kansas  City,  Kan.,  io  tbe  said 
hogpens.  That' the  said  wagons  are  so  con- 
structed, as  t;Oi  permit,  and  they  do  permit, 
emanation  therefrom  of  .obnoxious  odors 
when  passing '  through  the  streets  of  Kbnsas 
City,  Kan.  Tbat,  when  the  (!ontents  of  said 
wagons  are,  deposited  in  said  hogpens  they 
likewise  cause  obnoxious  odors  to  arise  so 
as  to  affect  the  people  passing  along  the  pub- 
lic Mghways  within  the  city  of  Kansas  City, 
Kan.,  adjaoent  tO'  the  said  hogpens.  Fourth. 
That  by  reason  of  the  matter  complaitaed  of 
tbe  value  of  the  property  adjacent  to  said 
hogpens  has  beoi  greatly  lessened  and  di> 
mlnlsbed,  and  the  health  of  the  residents  Hy- 
ing adjacent  to  said  hogpens  has  been  and 
will  continue  to  be  Impaired.  Tbat  tbe  car- 
rying on  of  the  business  of  hog  feeding  so 
adjacent  to  the  city  .of'  Kansas  City,  Kan., 
is  a  public  nuisance."  . 

A  demurrer  was  Interposed  on  the  ground 
that  00  cause  of'  action  was  stated,  and,  this 
being  overruled,  the  defendants  elected  to 
plead  no  further,  whereupon  tbe  trial  co.urt 
ordered  "tbat  tbe  defendants  and  each  of 
them,  their  agents,  servants,  and  employes, 
be,  and  they  are  hereby,  perpetually  re- 
strained and  enjoined  from  so  hauling  gar- 
bage and  otber  refuse  through  the  streets  of 
Kansas  City,  Kan.,  as  to  cause  obnoxious 
Odors  to  emanate  therefrom..   It  IB  by  the 


CoQrt  ordered  that  tlM  defehdtlntB  and  each 
of  them,  and  their  agents,  servants,  and  em- 
'PSoyes,  be  p^ii^etuaily  restrained  and  en- 
joined from  feeding,  keeping,  or  maintaining 
more  than  10  bogs  on  the  premises  hereto- 
fore used  by  them  as  a  hog  feeding  lot;  and 
it  ia.  further  likewise  Ordered  tbiit  the  de- 
fendants and  each  of  them,  their  agents, 
servants,  and  employes,  be  likewise  i)erpet- 
-ually  restrained  and  enjoined  from  establish- 
ing a  hog  feeding  lot  where  more  than  10 
hogs  will  be  fed,  kept,  or  maintained  within 
three  miles  of  the  city  of  Kansas  City,  Kan. 
It  is  further  ordered  that  the' plaintiff  here- 
in shall  recover  its  Costs  from  the  defend- 
ants, which  costs  are  taxed  at  ^30.20."  The 
defendants  appeal. 

-'  It  is  insisted  that  there  are  not  saffldent 
facts  well  pleaded  to  form  a  basis  for  any 
injunction.  While  tlie  allegations  are  not 
very  specific,  yet  an  admission  of  their  truth 
amounts  to  a  concession  that  the  diefendants 
-were  feeding  a  large  number  of  hogs  adja- 
cent to  the  city  in  such  a  manner  that  the 
odors  from  the  place  and  from  the  garbage 
hauled  thereto-  were  offensive  to  the  people 
living  in  the  neighborhood  and  to-  those  who 
passed  along  the  streets,  and  offensive  to 
snt^h  an  extent  as  to  impair  the  health  of 
citizens  and  diminish  the  value-  of  their 
property.  Bou-vler  defines  nuisance  as  "any- 
thing that  unlawfully  worketh  hurt,  Incon- 
venience, or  damage."  It  Is  true,'  as  urged 
by  the  defendants,  that  ererytblng  which 
may  offend  those  of  highly  sensitive  nerves 
ik  of  diseased  condition  may  not  be  a  nni- 
isance  tn  contemj)latlon  of  law,  but  a  thing 
which'  is  so  conducted  as'  to  ca'use '  noxious 
odors  to  emanate  to  the  extent  of  ixai^airlng 
heal-th  and'-  injui^ing  the  valu^  of  property 
comes  within  all '  the  legal  defiaitlons.  5 
Words  and  Phrases  Judicially  Determined, 
pp.  4865-4866.  As  laid  down  by  Cyc:  "There 
must  be,  not  merely  a  nominal,  but  such  a 
sensible  and  real,  damage  as  a  sensible  per- 
son. If  Subjected  to  It,  woiild  find  injurious; 
regard  being  had  to  tbe  situation  and  mode 
of  occupation  of  the  property  Injured."  29 
Cyc.  1154.  "It  Is  well  established  that  nox- 
ious smells  may  constitute  a  nuisance,  al- 
ffaongh  they  are  not  Unwholesome  or  injuri- 
ons  to  tbe  health,  but  merely  offensive  and 
unpleasant.  But  every  disngreeabte  smell  is 
not  an  actionable  nuisance,  for  considerations 
as  to  tbe  extent  of  the  injury  or  annoyance 
arise  In  connection  therewith."  29  Cyc.  1187. 
The  underlying  doctrine  of  the  law  of  nui- 
sance is  that  one  shall  not  be  permitted  so 
to  use  his  own  property  as  to  Injure  the 
Ijroperty  of  another.  Tn  Ixjngnecker  v.  Rail- 
road Co.,  80  Kan.  422,  102  P4c.  496,  it  was 
said  that,  while  the  plaintiff  might  for  brief 
periods  occupy  the  street  In  front  of  bis 
bam  for  carrying  on  the  business  of  feeding 
and  selling  horses  and  -  tbe  profession  of 
•veterinary  surgeon,  stni  "the  plaintiff  has  no 
right  to  use  the  street  la  front  of  his  prem- 
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Ises  as  a  sort  of  eqntae  hospital  for  the  reg- 
ular practice  of  his  profesBlon."  In  Stotler 
▼.  Rochelle,  83  Kan.  86,  109  Pac.  788,  29  Ia 
B.  A.  (N.  S.)  49,  the  following  expressions 
are  found  among  tlie  quotations  approved  by 
the  court:  "It  is  quite  clear  that  the  law 
does  not  recognize  any  legal  right  In  any  one 
to  compel  his  neighbor  to  follow  his  tastes, 
wishes,  or  preferences,  or  to  consult  his 
mere  convenience.  He  cannot  dictate  the 
style  of  architecture,  or,  generally,  the  loca- 
tion of  the  buildings,  or  maintain  that  an 
unsightly  or  111  proportioned  edifice  is  a  nui- 
sance because  it  ofTends  his  eye,  or  his  too 
cultivated  taste.  •  •  •  The  diminution 
of  the  market  value  of  adjacent  buildings 
by  such  use  will  not  of  Itself  make  it  a 
nuisance.  But  there  is  a  limit  to  such  right 
No  man  is  at  liberty  to  use  his  own  without 
any  reference  to  the  health,  comfort,  or  rea- 
sonable enjoyment  of  like  public  or  private 
rights  by  others.  Every  man  gives  up  some- 
thing of  this  absolute  right  of  dominion  and 
use  of  his  own,  to  be  regulated  or  restrain- 
ed by  law,  so  tbat  others  may  not  be  hurt 
or  hindered  unreasonably  In  the  use  and  en- 
joyment of  their  property.  •  •  •  This  il- 
legal, unreasonable,  and  unjustifiable  use  to 
the  injury  of  another,  or  of  the  public,  the 
law  denominates  a  nuisance."  83  Kan.  page 
88,  109  Pac.  page  789,  29  L.  R.  A.  (N.  S.) 
49.  "One  of  the  great  difficulties  in  de- 
fining a  nuisance  technically  is  to  describe 
the  degree  of  annoyance  necessary  to  cause 
the  actionable  injury.  •  •  •  The  deter- 
mination, however,  of  the  question,  rests  in 
sound  Judgment,  and  depends  upon  common 
sense  in  each  cas&  •  •  •  Even  that 
which  causes  a  well-founded,  reasonable  ap- 
prehension of  damage  may  be  a  nuisance." 
83  Kan.  page  89,  109  Pac.  page  789,  29  L. 
R.  A.  (N.  S.)  49.  "Thus  a  business  or  erec- 
tion which  should  be  located  in  a  remote 
locality  may  be  a  nuisance  merely  because 
located  in  a  residence  or  populous  neighbor- 
hood." 83  Kan.  page  90,  109  Pac.  page  789, 
29  L.  R.  A.  (N.  S.)  49.  "The  question  la  one 
of  reasonableness  or  unreasonableness  in  the 
use  of  property,  and  this  is  largely  depend- 
ent upon  the  locality  and  its  surroundings." 
83  Kan.  page  90,  109  Pac.  page  789,  29  L.  R. 
A.  (N.  S.)  49.  After  reviewing  many  authori- 
ties, the  court  said:  "However  carefully  the 
hospital  might  be  conducted,  and  however 
worthy  the  Institution  might  be,  its  mere 
presence,  which  would  necessarily  be  mani- 
fested in  various  ways,  would  make  the 
neighborhood  less  desirable  for  residence  pur- 
poses, not  to  the  oversensitive  alone,  but 
to  persons  of  normal  sensibilities.  The  court 
concludes  tbat  upon  these  considerations  the 
injunction  was  rightfully  granted."  83  Kan. 
page  91,  109  Pac.  page  790,  29  L..  R.  A.  (M. 
S.)  49.  In  Gllmore  v.  Salt  Co.,  84  Kan.  729^ 
115  Pac.  541,  34  L.  R.  A.  (N.  S.)  48,  it  was 
said:   "We  regard  it  as  well  settled  by  tb» 


weilbt  of  anthority,  anfl  In  accordance  with 
sound  reason,  that  one  has  no  right  to  de- 
posit upon  his  land  refuse  matter  of  any 
sort,  whether  in  Itself  offensive  or  not,  by 
which  the  water  underlying  his  neighbor's 
land  may  be  so  affected  through  percolation 
as  to  be  unfitted  for  its  ordinary  use,  or 
injurious  to  vegetation."  In  State  t.  Lind- 
say, 85  ICan.  79,  116  Pac.  207,  35  L..  R.  A. 
(N.  S.)  810,  it  was  held  that  the  maintenance 
of  an  asylum  or  retreat  could  be  enjoined 
because  the  character  of  Its  inmates  and 
their  conduct  caused  fear,  consternation,  and 
disturbance  of  the  peace  in  the  community. 
We  have  nothing  to  consider  but  the  petition 
itself,  and  we  think  its  allegations,  taken 
as  true,  show  that  the  place  complained  of 
is  so  conducted  as  to  be  a  nuisance,  and 
that  the  plaintiff  is  entitled  to  a  perpetual 
injunction  to  prevent  the  continuance  there- 
of; also  to  prevent  the  hauling  of  garbage 
or  other  refuse  through  the  streets  so  as  to 
cause  offensive  odors  to  emanate  therefrom. 
The  question,  however,  as  to  the  location  of 
defendant's  business  at  some  other  place, 
was  not  before  the  court,  and  is  not  for  de- 
termination. 

The  Judgment  Is  modified,  and  is  affirmed 
so  far  as  indicated  in  the  foregoing  para- 
graph.   All  the  Justices  concurring. 


(87  Kan.  727) 
8T0RT  ▼.  LANG  et  al 
(Supreme  Court  of  Kanesu.    July  6,  191Z) 

tSyllabut  by  th«  Court,) 

Lanolobd  akd  Tenant  ({  139*)— Rigbts  Of 
Lessee— EiiBLEUEMS. 

The  purchaser  of  a  tract  of  land'  agreed  to 
give  the  owner  for  it  a  certain  quantity  of 
wheat  within  11  years,  and  that  on  each  year 
be  would  deliver  the  wheat  grown  on  the  land, 
except  80  much  as  was  necessary  for  seeding, 
and  to  pay  the  expense  of  harvesting  and 
threshing  the  crops,  and  that,  if  the  purchaser 
had  not  paid  the  stipulated  quantity  at  the  end 
of  the  11-year  period,  he  would  pay  the  owner 
the  balance  due  on  the  basis  of  50  cents  per 
bushel  for  the  quantity  not  delivered.  He  was 
given  possession  of  the  land  and  raised  several 
crops,  but  had  not  complied  with  the  condi- 
tions of  the  contract.  While  in  possession  of 
the  land,  although  in  defanit  as  to  the  pay- 
ments, he  rented  it  to  tenants,  who  put  m  a 
crop  of  wheat  After  the  crop  was  sown,  an 
action  was  brought  by  the  owner  against  the 
purchaser  to  cancel  the  contract  of  sale  and 
obtain  posseseion  of  the  land,  in  which  the  ten- 
ants were  named  and  served  as  defendants. 
Three  days  before  the  harvesting  of  the  crop 
was  begun,  a  judgment  was  rendered  in  the 
case  decreeing  a  cancellation  of  the  contract 
the  restoration  of  possession,  and  barring  the 
defendants  from  claiming  any  interest  in  the 
land.  Held,  that  the  rights  of  the  purchaser 
were  not  terminated  until  the  contract  of  sale 
was  canceled,  and  that  the  tenants  under  him 
were  entitled  to  a  tenant's  share  of  the  crop 
which  they  bad  grown  on  the  land  while  the 
action  was  pending. 

[Ed.  Note.— For  other  cases,  see  Landlord 
and  Tenant  Cent  Dig.  |S  492-607;  Dec.  Dig. 
1 139.»] 
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Appeal  fMm  SlttAct  Gonrt,  Trego  County. 

Action  by  Adaline  BS.  Story  against  Ignetz 
Lai^  and  anotber.  From  a  Judgment  for 
defendants,  plaJntlff  appeals.     Afilrmed. 

Herman  Long,  of  Wa  Eeeney,  and  G.  B. 
Daughters,  of  Manhattan,  for  appellant  Da> 
Tld  Ritcble,  of  Salina,  for  appellees. 

JOHNSTON,  C.  J.  This  was  an  action 
brought  by  Adaline  B.  Story,  the  appellant, 
to  recover  990  bushels  of  wheat  from  Ignetz 
Lang  and  Rudolph  Augustine,  appellees,  who 
made  a  cross-claim,  and  asked  for  Judgment 
against  the  appellant  for  632  bushels  of 
wheat  which  they  alleged  she  wrongfully 
took  from  them. 

In  1903  appellant  sold  a  tract  of  land  to 
John  Xoonger,  for  which  be  agreed  to  pay 
to  her,  within  a  period  of  11  years,  3,000 
bushels  of  wheat,  or,  in  lieu  thereof,  the  val- 
ue of  that  quantity  of  wheat  reckoned  at 
the  price  of  60  cents  per  bushel.  The  gran- 
tee was  required  to  sow  wheat  on  certain 
tillable  land,  and  to  turn  the  crop  over  to 
the  grantor  in  payment  of  the  land,  except 
so  much  as  was  necessary  to  pay  for  the 
seed  and  the  harvesting  and  threshing  of  the 
crops.  Shortly  after  the  contract  was  made, 
Younger  transferred  his  interest  in  it  to 
Paul  Flax,  who  entered  Into  possession  of 
the  land,  and  held  possession  of  it  under 
the  contract  until  1909,  when  he  rented  it 
to  appellees.  They  planted  it  in  com  in  the 
spring  of  1909,  and  in  the  fall  of  that  year 
they  put  the  land  in  wheat — the  crop  in  con- 
troversy here.  A  dispute  arose  between 
Flax  and  appellant  as  to  the  performance  of 
the  contract,  and  on  December  27,  1009,  she 
began  an  action  against  him  in  which  she 
asked  a  Judgment  decreeing  that  the  contract 
of  sale  had  been  rescinded,  and  that  it  be 
canceled  and  held  for  naught  The  appel- 
lees were  also  named  as  parties,  and  Judg- 
ment was  asked  barring  them  from  claiming 
any  interest  in  the  land.  Although  served 
with  summons,  they  made  default,  and  after 
a  trial,  which  concluded  on  June  21,  1910,  it 
was  adjudged  that  appellant  was  entitled  to 
the  possession  of  the  land,  and  that  appel- 
lees, as  well  as  Flax,  were  barred  from  claim- 
ing any  interest  adverse  to  appellant  On 
Jane  30,  1910,  execution  was  Issued  to  en- 
force the  Judgment  The  wheat  crop  was 
not  wholly  ripe  on  June  2l9t,  but  appellees 
began  harvesting  the  crop  three  days  later, 
and  finished  it  about  July  4th.  The  appel- 
lees began  threshing  the  crop,  and  had 
threshed  990  bushels  of  it  when  they  were 
Interrupted  by  the  sheriff,  who  took  posses- 
sion under  the  writ  issued  in  this  case.  The 
threshing  waa  completed  by  the  appellant 
and  the  appellees  are  claiming  the  632  bush- 
els which  she  threshed  and  sold.  I'he  court 
held  that  Flax,  being  in  i)os8esslon  under 
a  contract  with  appellant  had  a  right  to 
lease  the  land  to  appellees  on  the  cus- 
iomaty  renta}  baais,  and  t^iat,  tin  Judc^neat 


rendered  wben  the  aomial  crap  was  prae- 
tksally  matured  did  not  prevent  them  from 
harvesting  It  but  that  they  were  entitled 
to  the  wheat  raised  subject  to  the  claim  of  ■ 
appellant  for  lent  due  her  as  owner  of  tk* 
land. 

The  contention  that  the  right  to  the  crop 
was  adjudicated  in  the  former  action  is  not 
sound.  That  was  primarily  an  action  to  can- 
cel the  eontraot  between,  appellant  and  Flax 
and  to  bar  hla  and  those  claiming  under 
him  of  any  Interest  in  the  land.  Until  Judg- 
ment was  rendered  in  that  action,  the  con- 
tract relation  between  them  was  not  severed. 
The  adjudication  was  that  the  contract 
should  then  be  set  aside,  and  the  right  to 
the  possession  of  the  land  should  be  restored 
at  that  time,  but  it  determined  nothing  more 
than  that  Until  the  contract  was  set  aalde^ 
Flax  could  not  be  regarded  as  a  trespasser 
on  the  land,  as  the  contract  provided  that 
he  should  have  possession  of  the  land  for 
eleven  years,  and  only  eight  yean  of  that 
period  had  expired  when  the.  contract  waa 
canceled.  It  Is  true  that  he  had  not  com- 
piled with  the  conditions  of  the  contract, 
but  there  was  a  provision  In  It  that  if,  at. 
the  end  of  the  11  years,  he  had  not  delivered, 
the  quantity  of  wheat  specified  he  could  pay 
the  balance  due  on  the  basis  of  00  cents  for 
each  bushel  not  yet  delivered.  Until  the  con- 
tract was  canceled,  appellees  had  a  right  to 
deal  with  Flax,  and  to  assume  that  his  pos- 
session was  not  unlawful  So  long  as  appel- 
lant permitted  Flax  to  remain  In  possession 
of  the  land,  other  persons  might  deal  with 
him  on  the  theory  that  his  defaults,  if  any, 
had  been  waived,  and  that  appellant  was 
willing  to  take  cash  at  the  end  of  the  11-year 
period,  instead  of  the  annual  share  of  the 
wheat  In  Somberger  v.  Berggren,  20  Neb. 
399,  80  N.  W.  413,  a  contract  for  the  sale 
of  a  tract  of  railroad  lands  was  made  which 
contained  a  stipulation  that  If  the  purchaser 
or  his  assignee  failed  to  make  the  payments 
at  the  specified  time  and  to  strictly  comply 
with  all  the  conditlona,  it  should,  so  far  as 
the  grantor  was  concerned,  become  null  and 
void.  It  was  assigned  and  the  assignee  rent' 
ed  the  land  to  a  tenant  for  a  share  of  the 
crops,  and  It  was  held  that  the  rights  of 
the  assignee  were  not  terminated  until  the 
contract  was  actually  forfeited,  and  the  fact 
that  he  had  been  in  default  for  several  years 
did  not  deprive  his  tenants  of  their  share  of 
the  immature  crop  growing  on  the  land  be- 
fore the  forfeiture  was  declared.  That  was 
upon  the  theory  that,  until  the  lease  or  con- 
tract is  terminated,  the  tenant  who  planted 
the  crops  la  entitled  to  the  emblements,  and 
it  la  said  that  "the  doctrine  of  emblements 
is  founded  on  the  clearest  equity  and  the 
soti&dest  policy,  and  ought  to  receive  a  lib- 
eral encouragement"  Stewart  v.  Doughty, 
9  Johns.  (N.  :r.)  108.  See,  also,  IfcKean  v. 
Smoyer,  87  Neb.  604,  S6  N.  W.  492;  Monday 
T.  O'Neil,  44  Neb.  724,  63  N.  W.  82,  48  Am. 
St. Sep.  760;  Seeder  et  «I  t,,  ^t%  70  N.  X 
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180i  26'  Am.  Sep.  867;  SlereTS  r.'  Brown,  36 
Or.  218,  S6  Pac.  170.  The  app^eee  were 
In  no  Bense  trespassem,  ai  thef  contracted 
^th  a  puroliaser  In  posseaslan.  The  court 
twuii  tbat  they  did  not  participate  In  any 
wrongdoing  of  Flax,  but,  on  the  other  hand, 
believed  that  he  had  a  right  to  contract  with 
them,  and  further  beUe'fed  that  Flax  could 
not  be  dlspossesaed  until  the  ll-year  period 
had  expired,  as  an  action  In  rtiatlon  there^ 
to  had  been  decided  In  hla  fa-vor.  The  mat- 
ter of  crope  was  not  referred  to  In  the  equi- 
table action  wherein  judgment  was  rendered 
in  favor  of  appellant,  and  the  court  rightly 
held  that  the  right  to  the  crops  was  not 
put  in  Issue  In  that  case.  That  question  not 
being  adjudicated,  and,  appellees  being  ten- 
ants of  one  who  had  a  contract  which  on  its 
face  had  three  years  to  run,  there  Is  no  rea- 
son why  they  are  not  entitled  to  a  tenant's 
share  of  the  crop  which  they  planted.  In 
Sornberger  v.  Berggren,  supra.  It  Is  said: 
''At  common  law,  which  prevails  in  this 
state,  a  tenant  who  sows  or  plants  a  crop 
where  it  Is  not  possible  for  him  to  know 
that  his  estate  will  terminate  before  the  crop 
can  ripen,  and  It  does  terminate  before,  is 
entitled  to  harvest  and  secure  the  crop  at 
maturity.  This  rule  Is  applied  to  tenants 
for  life  and  tenants  at  will,  unless  the  title 
under  which  they  claim  contains  some  «x- 
press  provision  to  the  contrary."  20  Neb. 
404,  80  N.  W.  416.  Here  the  crop  was 
practically  ripe  when  the  contract  was  can- 
celed and  the  right  of  Flax  terminated.  The 
Judgment  was  entered  on  June  21st,  and  the 
harvesting  was  begun  on  June  24th.  The 
execution  on  the  Judgment  was  not  Usted 
until  June  30th.  It  was  retumdd  Into  court 
on  August  Uth,  but  when  It  was  served  was 
not  shown.  The  ripeness  of  the  crop  at  the 
time  of  Judgment  was  an  equitable,  but  not 
a  controlling,  consideration.  It  Is  sufficient 
that  the  right  of  Flax  had  not  ceased,  and 
that  when  it  would  terminate  was  uncertain 
when  the  crop  was  sown  by  appellees.  They 
were  therefore  entitled  to  harvest  and  take 
off  the  crop  which  had  been  sown  before  that 
time  in  dile  course  of  husbandry,  giving  the 
owner  a  landlord's  share. 

This  appears  to  have  been  done,  and  there- 
fore the  Judgment  is  affirmed.  All  the  Jus- 
tices concurring. 


(87  Kan.  676) 
DICKEY  V.  COFFEYVILIiB  VITBIFIED 

BRICK  &  TILE  CO. 
(Supreme  Court  of  Kansu.   July  6,  1912.) 

(BflUthitt  hf  t%«  Court.)  '■ 

1.  Mines  amo  MiNUALfl  (I  79*)— On.  Lxabb 
'  — Faii;osi  to  OmATi— FKiAtrr. 

An  oU  lease  provided  that,  if  oil  was  found 
on.the  premises  in  puing  quantitiei,  the  lessee 
Should  drill  eight  wells  and  pay  to  the  lessor 
a 'certain  royalty  of  di*  oO  produced,  and  thai 
t9t  each  six  months'  failure .  to  operate  any 
weU  the  lessof  i^as  .(o  be  paid  llOOi    Ther* 


was  a  further  priwlstMi:  fflut'  Ills  leASe  mifht 
surrender  the  lease  as  to  any  unprodocttve 
well  and  should  remove  the  mscblnery  and 
fixtures  therefrom  and  be  released  from  fur- 
ther obligations.  Heli  that,  wfter  the-  Tsqatared- 
number  of  wells  were  drilled,  the  leasee  was 
liable  'only  for  the '  stipulated  royalties  so  Ions 
as  the  wells  were  operated  in  good  faith,  aoa' 
that  after  operations  caaaed,  and  s|itil  the  lease 
was  surrendered,  the  lessee  was  liable  for  $100 
per  well  for  each  six  months'  failure  to  oper- 
ate. 

[Ed.  Note. — For  other  cases,  see  Mines  and 
Minerals,  Cent  Dig.  |  209;    Dec.  Dig.  |  79.*] 

2.  Minks  and  Minxbat<s  (f  79*)— Oil  Lkask 
— Constbuction— Failtjex  to  Scrundki^- 

LSASE. 

The  mere  failure  formally  to  surrender 
the  lease,  after  the  casing  and  machinery  had 
been  removed  from  the  wells'  and  all  operations 
had  ceased,  did  not  entitle  the  lessor  to  further 
payment  of  rentals. 

[E3d.  Note. — For  other  cases,  see  Mines  and 
Minerals,  Cent.  Dig.  {209;    Dec  Dig.  i  79.*1 

Appeal  from  District  Court,  Neoelio 
County. 

Action  hy  Walter  S.  ■Didcey  against  th» 
CofteyvUle  Vitrified  Bricl(  k  Tile  Company. 
Judgment  for  plaintiff,  and  defendant  ap> 
peals.    Modified  and  remanded. 

W.  B.  Zlegler  and  Chas.  Buchw,  of  Oof- 
feyvlUe,  for  appellant  Jonea  A  Reld,  of 
Ghanute,  for  appellee. 


POETER,  J,  Walter  S.  Dickey  brought 
this  action  to  recover  rentals  under  the  terms 
of  an  oil  and  gas  lease.  -  The  case  was  tried 
to  the  court,  and  appellee  recovered  Judg-, 
ment  in  the  sum  of  $4,S00,  together  with  |1.- 
200  interest     The  Brick  Company  appeals. 

The  lease  was  executed  in  December,  1901« 
and  by  Its  terms  the  aiH>eIlee  was  to  be  i>aid 
a  royalty  of  one-eighth  of  the  oil  realized; 
and  there  was  a  provision  that:  "If  oil  la 
found  in  paying  quantities  upon  the  describ- 
ed premises,  said  second  .  party  agrees  to 
continue  drilling  wells  as  fast  as  possible 
until  there  are  at  least  eight  .>veUs  Inside  of 
one  year  from  this  date.  He  further  agrees 
that  the  wells  shall  be  completed  and  operat- 
ed Just  as  soon  as  possible,  and  should  lie 
fail  to  have  the  first  well  in  operation  with- 
in seven  months  from  this  date  he  shall  pay 
the  first  party  one  hundred  dollars  In  cash,' 
and  for  each  and  every  succeeding  well.  If 
not  In  operation  within  six  months  from  the 
time  of  drilling,  he  shall  pay  to  first  party 
one  hundred  dollars,  and  continue  to  pay- 
this  amount  for  each  well  every  six  montbii. 
until  operation  is  begun  and  continued." 

The  petition  alleged  that  appellant  drilled 
eight  oil  wells  wUhiu  tlte  first  year,  and. that 
oil  was  found  in  paying  quantltl^  but  that 
appellant  failed  and  neglected  to  operate  any 
of  the  wells  and  to  pay  any  royalties,  there- 
from, and  Judgment  was  asked  for  {lOQ  on 
the  first  well  as  of  July  25,  1902,  and  for 
$100  each  succeeding  six  months  thereafter,. 
and  the  same  amount  for  each  of  the  other 
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seven  wells  from  the  dates  when  drilled. 
The  answer  alleged  that  oil  was  not  tovni 
In  paying  quantities  In  any  of  the  wells,  that 
the  total  production  of  all  of  them  daring 
the  entire  period  amounted  to  only  about  1,- 
200  barrels,  which  had  been  sold  at  the  mar- 
ket price  and  appellee's  one-eighth  royalty, 
which  amounted  to  only  $171.24,  had  been  de- 
posited to  his  credit  with  the  purchaser. 
^nifire  was  an  agreed  statement  of  facts  coy- 
ering  most  of  the  issues.  This  was  sup- 
plemented by  proof  offered  by  the  appellant, 
which  was  not  contradicted,  showing .  that 
the  best  of  the  wells  never  produced  to  ex- 
ceed two  to  four  barrels  each  per  day,  and 
further  that  appellant  had  at  a  financial  loss 
of  120,000  attempted  by  every  means  known 
to  the  business  to  make  the  wells  produce 
oil  in  paying  quantities.  ,T)ie  evidence  far- 
ther showed  that  appellant  continued  to  oc- 
cupy the  premises  from  the  time  the  wells 
were  first  drilled,  endeavoring  to  produce 
oil,  until  January  81,  1906,  ^hen,  operations 
ceased. 

The  matn  contention  of  the  appellant  Is 
that  the  burden  'rested  upon  the  appellee  to. 
prove  the  averment  of  the  petition  that  oil 
was  found  In  paying  quantities,  that  appel- 
lee's right  to  demand  $100  per  well  for  every 
six  months'  failure  to  operate  them  rests 
«itlrely  upon  a  wrongful  or  inexcusable  rie- 
fusal  to  operate  paying  wells.  In  this  con- 
nection. It  is  Insisted  that  the  only  evidence 
offered  upon  this  issue  conclusively  establish- 
ed the  fact  that  none  of  the  wells  were  pay- 
ing wells.  The  clause,  reads.i  "If  oil  is  found 
In  paying  quantities  upon  the  described  prem- 
ises, said  Second  party.  (lessee)  agrees  to  con- 
tinue dmUnlr  wells  as'fast  as  possible  uhtil 
there  are  at  least  eight  wells  inside  of  one 
year."  The  statement  that  oil  was  found  In 
paying  quantities  on  the  premises  cannot  be 
oonstrued  as  an  averment  that  any  well  was 
a  jMiylng  one.  It  means  simply  that  oil  was 
found  on  the  premises  sufiBcIent  to  warrant 
the  appellant  In  drilling  the  required  num- 
ber of  wells.  After  they  were  drilled  and 
operattons  were  begun,  the  appellant's  rights 
In  case  any  well  proved  unproductive  are 
provided  for  in  another  clause,  which  reads; 
"If  wells  are  put  in  operation  and  at  any 
time  in  the  future  the, party  of  the  second 
part  shall  become  satisfied  that  it  is  not  pay- 
ing, he  shall  surrender  this  lease  and  re- 
move all  machinery,  pipes,  and  fixtures  from 
the  premises,  and  be  released  from  all  fur- 
ther obligations." 

The  terms  of  this  lease  were  before  the 
court  in  Dickey  v.  Brick  Co.,  69  Kan.  106, 
76  Pac.  398,  in  which  Dickey  sought  the  can- 
cellation of  the  lease,  and  in  which  he  was 
defeated.  It  was  ruled  in  the  syllabus  (par. 
3)  as  follows :  "If  the  lessee  become,  satis- 
fled  that  a  particular  well  is  not  paying,  and 
sacfa  fact  exist,  the  lease  is  terminated  Wltti 
respect  to  the  unprofitable  well  only."    In 


tha- opinion  It  was  said  In  xetexeace  to  the. 
clause  now  under  consideration :.  "Here  It, 
may  be  said  that  there  are  two  conditions 
precedent  which  must  concur  to  Justify  the 
leasee  In  surrendering  the  lease — one  that 
the  weU  is  not  paying,  and  the  other  that 
the  lessee  shall  become  satisfied  of  that  fact" 
60  Kan.  Ill,  76  Pac.  399. 

[1]  It  is  the  appellant's  cpnt«ttion  that 
the  provision  for  the  $100  payments  every 
six  months  on  each  weU  is  In  the  nature  o£ 
a  penalty  designed  solely  to  prevent  the  les- 
see from  sealing  up  paying  oU  wells  and  re- 
fusing to  operate  ^hem,  and  thi^  deprive  the 
lessor  of  the  royalties  which  would  accrue 
tp-h}m  by  their  operation  as  provided  for  Ini 
the  lease,  and  that  the  consideration  moving 
to  the  lessor  in  all  such  cases  is  the  receipt' 
of  his  royalties  if  oil  is  found  In  paying 
quantities,  and  not  payment  of  the  penalty 
for  failure  to  operate. 

On  the  other  hand,  the  appellee  points  to 
t^e  provision  of  the  contract  by  which  tht^ 
lessee  was  to  pay  these  sums  in  case  the 
wells  were  not  operated,  and '  the  further 
provision  for  the  surrender  of  the  lease  if 
oil  should  not  be  found  in  paying  quantities. 
The  latter  provision  reads:  "In  case  gas  or 
oil  is  not  found  In  paying  quantities  upon 
said  described  land,  this  lease  shall  be  "Voi^ 
and  be  surrendered  and  said  second  party 
shall  remove  all  the  fixtqres  from  the  prem- 
ises. I^  wells  are'  put  In  operation  an<| 
at  any  time  in  the  future  the  party  of  the 
secoad  part  shall  becopie  satisfied  that  It  la 
riot  paying,  he  sbkll  surrender  this  lease  and 
remove  all  machinery,  pities  and  fixtures 
from  th^  prehilses,  and  be  released  from  all 
fulther  obligations.""       =  ' 

We  have  not  been  hIAHA  by  the  citation)^ 
to  cases  from  other  courts,  because  iii  hone 
of  theni  were  the  terms  of  the  leasfe  at  aH 
similar  to  the  one  before  us.  'The  construc- 
tion given  to  the  lease  by  the" trial  court  ob^ 
viousiy  works  some  hardship  to  the  appeU 
laat  On  the  other  hand,  to  give  It  the  con-: 
stmctlon  which  appellant  contends  foi'  wdultf 
result' in  hafdsh^  and  inJfisHce  io  the  ap- 
pellee." With  ttee  henefits  and '  hardships  of 
the  contract  the  court  has  nothing  to  dd.  It 
appears  that  appellee '  sought  the  aid  of  the 
courts  long  ago  to  seture  a  cahcellatlon  of 
the  lease,  not,  however,  on  the  ground  that 
thfe  lessee  had  failed  to  operate  (the  suit 
hhvlDg  been  brought  before  the  tltne  allowed 
for  drilling  wells  had  expired),  but  on  the 
gpdund  that,  the  lease  being  terminable  by 
the'  lessee  whenever  he  was  satisfied' It  was 
not  paying,  it  was  equally  so  at  the  option 
of  the  lessor..  He  was  defeated  in  that  con- 
tention, Dickey  V.  Brick  Co.,  69  Kan.  106,' 
76  Pacv  306.  It  is  shown  by  the  agreed 
statement  of  facts  that  appellant  'drilled 
eight  wells  within,  the 'first  year  and  opev> 
ated  them  'with  some  IntermissionB  until 
January  31,  1005,  when  all  attempts  to  oP" 
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erate  tbe  Trells  ceased.  Tbe  lease  was  net 
formally  sttrrendered  tintll  December,  1907. 
Tbe  court  made  no  findings,  but  gave  appel- 
lee Judgment  for  $4,800  and  interest  on  that 
sum  amounting  to  $1,200.  In  view  of  tbe 
evidence  and  facts  agreed  to,  we  think  it  is 
apparent  tbat  tbe  court  arrived  at  tbe 
amount  of  the  judgment  by  allowing  $200 
per  year  for  etich  of  the  eight  wells  for 
three  years'  failure  to  operate  or  to  sur- 
render the  lease.  Tbe  agreed  statement 
shows  that  the  appellant  removed  the  casing 
and  material  from  the  wells  two  years  after 
an  operatibns  ceased;  that  is,  in  February, 
1907. 

[2]  We  construe  the  terms  of  the  lease  to 
mean  that,  so  long  as  the  lessee  operated  the 
wells  in  good  faith  and  paid  to  tbe  lessor 
the  stipulated  one-eighth  royalties,  tbe  lessee 
was  not  liable  for  any  additional  payments ; 
that  for  every  six  months'  failure  to  operate 
each  well,  until  tbe  lease  was  surrendered 
the  lessee  was  liable  to  pay  $100.  The  evi- 
dence and  the  agreed  facts  show  conclusively 
that  tbe  appellant  in  good  faith  continued  to 
operate  the  wells  until  January  31,  1905. 
Tbe  uncontradicted  evidence  aa  to  the 
Amount  expended  in  ettorts  to  make  the 
-wellp  productive  negatives  the  idea  that  un- 
til that  date  appellant  wag  not  acting  in  good 
faith  and  doing  everything  in  its  power  to 
make  the  wells  produce  Ui  paying  quantities. 
No  demand  was  ever  made  by  the  lessor  for 
the  payment  of  the  $100  per  well  until  the 
suit  was  brought  It  Is  true  that  no  demand 
is  required  by  the  lease ;  but  the  failure  to 
claim  or  demand  payment  for  the  Intermit- 
tent periods  when  no  work  was  being  doije, 
together,  with  the  niidlsputed  evidence  as  to 
tbe  large  sums  expended  by  the  lessee  in  ap- 
parent good  faith.  Indicate  tbat  until  Janu- 
ary 31,  1905,  when  all  operations  ceased,  nei- 
ther party  to  the  lease  considered  that  any 
paymeata  were  to  be  made  for  the  few 
months  In  which  there  had  been  no  active 
«peratlons. 

We  think  the  court  was  not  warranted  in 
allowing  for  the  last  year,  after  the  casing, 
had  been  removed.  All  that  remained  to  be 
done  after  that  was  the  mere  formal  sur- 
render of  the  lease.  It  la  obvious  tbat,  when 
the  casing  is  renoved  from  oil  wells,  no. 
further  operation  of  them  is  possible  or 
could  be  In  contemplation.  To  allow  Judg- 
ment In  such  an  amount  for  the  mere  fail- 
ure to  cancel  and  surrender  the  lease  re- 
quires a  construction  of  the  language  of  the 
Instrument  which  in  our  opinion  is  not  war- 
ranted and  which  could  hardly  have  been 
Intended  by  tbe  parties. 

The  Judgment  will  be  modified,  and  the 
cause  remanded,  with  directions  to  reduce 
the  amount  to  $3,200  and  interest  from  the 
time  payments  were  due.  All  the  Justices 
eoncurrlng. 


or  Kaa.  <M) 
NATIONAL  BANK  OF  NOKTON  v.  DDN- 
OAN  et  al. 
(Supreme  Court  of  Kansas.    July  6,  1912.> 

(BvUaiut  if  the  Court.) 

HOUBSTKAD    (I    117»)— CONVBTAMOB— JOIWDTO  , 

OF  Husband  and  Wife. 

A  homestead  can  be  alienated  or  tncam- 
bered  only   by   the  joint  consent  of  the  hns- 
band  and  wife,  and,  when  the  title  is  Id  the 
wife,  the  written   consent  of  the   husband  to  . 
mortgaee    on   certain    conditions    is    not    suffi-  ' 
cient  wnen  such  coiidltions  are  not  accepted. 

[£d.  Note.— For  other  cases,  see  Homestead. 
Cent.  Dig.  ff  191-202;  Dec  Dig,  |  117.»J 

Appeal  from  District  Court,  Norton  C6linty. 

Action  by   the   National   Bank  of  Norton 
against    Elizabeth    Duncan     and     another.' 
From   a  Judgment  for  plaintiff,   defendants' 
appeal.    Reversed  and  remanded. 

X.  H.  Thompson,  of  Norton,  for  app^lants. . 
J.  R.  Hamilton,  of  Norton,  for  appellee. 

WEST,  J.  The  bank  sued  Duncan  and. 
wife  to  recover  the  balance  on  a.  note  tftr 
$3,000  and  to  foreclose  a  mortgage  on  their 
homestead  at  Norton  which  stood  in  the 
name  of  the  wife.  The  petition  alleged  that 
on  May  18.  1910,  the  defendants  executed 
their  promissory  note  for  $3,000  due  in  90, 
days;  tbat  on  that  day  the  defendants  oral- 
ly and  in  writing  agreed  with  tbe  plaintiff  to 
execute  and  deliver  the  mortgage;  that  bui 
for  such  promise  on  which  plaintiff  relied 
the  money  would  not  have  been  advanced ; 
that  pursuant  to  such  agreement  Ellzabetl) 
Duncan  did,  on  Hay  18th,  execute  and  de- 
liver to  plaintiff  her  real  estate  mortgage; 
tbat  at  that  time  J..  B.  Dtncan  in  writing 
by  a  letter  agreed  tp  Join  therein;  dhat'aher 
he  bad  received  the  $3,000  be  refused  and' 
neglected  to  Join.  The  contents  of  a  letter ' 
alleged  to  have  been  lost  were  also  set  forth, 
to  the  effect  that  Duncan  wrote  from  Steam- 
boat Springs,  Colo.,  about  May  15th,  that' 
he  had  struck  a  great  deal  In  horses  and  had 
bought  60  heaid  and  had  drawn  a  sight  draft 
for.  $3,000  which  he  hoped  the  bank  would 
honor,  "and  we  Will  give  you  a  mortgage  on ' 
our  Norton  property  to  secbre  you.  1  have 
written  my  wife  about  it  and  told  her  to 
call  at  your  place  and  make  note  and  mort- 
gage." The  petition  further  alleged  tbat 
on  May  13th  there  was  paid  and  credited  on 
such  Indebtedness  $2,000,  tbat  afterwards 
Duncan  overdrew  his  account  in  the  sum  of 
$667.89,  and  therefore  judgment  was  prayed 
for  $1,667.89  and  interest  The  answer  al- 
leged that  the  property  was  the  homestead 
of  the  defendants  and  that  they  had  at  no 
time  Jointly  alienated  or  incumbered  the 
same. 

The  testimony,  among  other  things,  showed 
that  before  the  transactions  in  question, 
Duncan  bad  gone  to  Colorado  and  left  a  note 
at  the  bank  for  $500  to  cover  any  demands 
he  theii  thought  be  might  need  In  addition 
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to  a  credit  of  nearly  $200  wblch'}ie  ttteii  taaVl- 
On  May  18tb  he  wired  from  Steamboat 
Springs  to  the  bank  to  wire  tbe  bank,  there 
that  his  check  was  good  for  $3,000  for  three 
loads  of  horses,  "letter  coming.'*  On  tb^ 
same  date  the  bank  wired,  and  on  the  same 
day  Che  cashier  wrote  that  he  wais  surprised 
at  receiving  the  message,  that  If  the'  bank 
bad  known  before  Duncan  left  that  he;  want- 
ed such  a  deal  It  could  probably  have  been 
arranged  for,  but  that  upon  such  short  notice 
It  could  not  be  done. '  The  letter  contained 
this  sentence:  "We  are  awfully  sorry  that 
matters  are  as  they  are,  but  we  cannot  help 
It"  May  20th  Duncan  wired:  "I  have  not 
recv'd  letter.  I'ake  care  of  check  '  mailed 
you,  mortgage  recorded,  60  het^d  of  horses ; 
wife  will  .^ve  you  mortgage  there  On  place; 
It  means  $2,000  to  me;  only  want  It  '60  daya," 
May  21st  the  bank  wired  Dupcanj  "Tried 
hard  to  'arrange  to  take  ckre  of  i'our  deal 
bdt  cannot  do  so."  June  24th  thb  bank  ca6b- 
ier  wrote  that  a  consoUdatibn  bad  t^keh 
place,  and  Duncan  was  requested  to  send 
draft  for  the  amount  of  the  overdraft  atid 
batenee  on  note  of  $1,690.99.  On  May  26th 
the  cashier  procured  Mrs.'  Duncan  to  exeoite 
a  mortgage  dated  May  18th.  This  was  eight 
days  a:fter  writing  Duncan  that  the-  deal 
comld  not  be  handled  and  Ore. days  atter' 
wiring  b|m  to  the  same'  ettect.  Mrs,  Duncan 
testifled  that  the  neat  laoming  she  received 
a  letter  from  her  husband  that  he  had  check- 
ed on  the  beJEkk  for  $3jO00  and  hoped  they 
woidd  take  care  of  it,  that  ahe  went  over 
to  the  bank  w:hera  the  cashier  told  her  that 
he  bad  received  -a  message  to  that  eff^t, 
bat  .said;  t'We  cannot  possibly  take  eare  of 
hiBi.  3Fr«t  abeolutely  cannot .  take;,  ear^i  •£ 
him."  -8be  «lso  testified  that  on  the  morn- 
ing of  the  .27th  edie  asked,  the  cashier  .for 
the  papers  sbe  had  fixed  up  thenlgbt  before, 
agd  that  if  shie  bad.  received  her  mail  ahe 
would  not  have  girea  them  up,  to  which  the 
cashier,  replied  that  ha  had  sent  them  out  th« 
night  before  to  Kansas  City  and  would  have 
to  wire  there  .to  atop  them.  It  appears,  fur- 
ther that  Duncan,  on  finding  that  the  bank 
would  not  honor  his  draft  for  $3,000  sold  an 
Interest  in  his  contract  to  a  party  at  Steam- 
boat Sprji^s,  and  thereby  raised  tbe  $2/)00, 
which  was  forwarded  to  the  plaintiff  bank. 
It  appears  that  the  bank  did,  after  all,  honor 
the  draft,  though  Just  when  it  is  difflcult 
to  tell  from  the  abstract.  At  any  rate,  Dun- 
can had  made  the  local  arrangements  for 
the  money  before  he  ascertained  that  the 
bank  had  concluded  to  take  care  of  bis  draft, 
and  by  being  compelled  to  make  such  ar- 
rangements be  lost  a  large  portion  of  the 
profits  he  would  otherwise  have  realized. 
The  mortgage  was  sent  to  him  for  execution, 
to  which  he  replied  on  July  6th:  "I  am  in 
receipt  of  yours  of  the  30th  Inclosing  mort- 
gage for  $3,000  which  you  ask  me  to  sign. 
Ton  .  are  certainly  som^TYhat  mistaken  in 
what  I  owe  the  National  Bank.  This  mort- 
gage ira*  made 'to  coveir-chedt -i  drbW  i(m 


your  bitCk  wbieh  ton  wfred  me  you  *ouW'nrit; 
take  care  of,  but  two  days  later  you  wired' 
me  you  bad  taken  care  of  my  check  for  $3,-" 
000,  so  I  seilt  mortgage  on  horses,  aftd  this] 
mortgage  on  property  there  was  fixed  by  my" 
wife,  but  during  the  time  you  wired  «ie  yOu' 
could  nbt  take  caire  of  check  aid  theii'  you'' 
did.  I  let  Mr.  Poppin  6t  Steambokt  Springs 
have  toterest  In  the  horses  and  on  May  28th' 
he  mafled  you  N.  Y.  draft  5352  for  $2,000;  sd' 
I  only  owed  $1,000.  I  afterward  bought' a' 
fe\*'  horses  and  gave  you 'the  note  for  fSW 
with  myself  and  wife  on  thfe  note.  •■  •  '  •' 
.  I  Inclose  you  the  mortgage  without  falgnlnig,' 
afid  tt  don't  look  good  tb  give  note  tor  $3,-' 
600  when  I  am' only  Indebted  $l;600;"  Oh 
Miy  27th  he'  wi'ote  from  Steamboat  Springs' 
that  he  was  glad  the  bank  had  prbCeCted- 
hls  paper,  that  ^f  it  had  been  don^  at  once. 
It  would  have  sav6d-  him  over  a  thousand' 
dollars,  that  be  had  to  I6t  a  local  party  in' 
so  that  the  profit  would  have  tb  be  divided; 

'By  considerable  industry  we  have  been  abW 
to  extricate  the  foregoing  fsiefa*  from  the  ab-' 
stra'ct,  and  they  appear  to  show  (although" 
the  altered  letter  was  lost  and  the  cashleW 
testimony  was   not  liad)'  that  Duncan  did 
advise  the  Wank  that  he  and  his  wife  woMd* 
make  the  mortgage  fo*  $3,000  to  take 'care' 
of  the  draft  for  the  same  amount;  'that  tho' 
bank  repeatedly  refused  t*  {irot^cf  the  draft, 
but  did  •  finally  do  «o,  receiving  a  mortgage'* 
on  the  horses  and 'a  credit  of  $2,000,  aiftd* 
aft^r  this  *as  done  the  bank  procured  Mrs.' 
Dtmcan  tt)  efxecnte  Hie  mortgage  for  the  ffell** 
amount  and  later  forwarded  It  to  Dunca'n'* 
for  executloh;  arid  ffiitt'he  very  natttrafty  're- 
vised to  eieciite  i  'tiMJttgage  for  $3^000  ttf^ 
cOver  a  deSrt,  whlchi^le  Claims  was  $1,506.'   It- 
is  fat^iar  law  Chat  the  hbdiestead  i&n  -bel 
alleiiftted  oslyby  Bie'^&t  «WDSent'ot- tlHP 
husbind  and' wif«,  and,  while  such  coM^tt 
need  not  always''bfe  lb  writing-  (Ondlay^t^t 
Shaw,''  44^Kan.  «^,'24  Pac.  1114;.  Dnrand' V. 
Higgtas,-  67  KaBj  lllj  73  Pac.'  667 ;.  JotaaBonl 
V.  .Sanftlelaon^  '6»  Kan.  '268,.  76'Pac.  867),  itr, 
must  always  be  joint  and  8imultaheouR.(Ott/ 
V.  SpragiM,  S7"Kbn.  -620;  Howell  v.  McCrle, 
39  Kan.  686^  14  Pa<r.  267y  69  Am.  Rep.  684;' 
Wallace  v.  Insurance  do..  54  .Kan.  447,  38; 
Pac.  489,  26  L.  B.  A.  806,  46  Am.  St  Bep. 
288).     Waiving  the  questtOn  as  to  whether 
Duncan  could  be  held  on  a  mortgage  which; 
he  did  Bpt  execute,  by  reason  of.  the  t&cst 
that   he   had  promised  In   writing   to   Join 
therein,  we  have  here  the  case  of  a  promise 
thus  to  join  on  a  certain  condition,  'v^hich 
condition  had  not  been  fulfilled  and  had  been 
repeatedly  denied  at  the  very  time  the  exe-. 
cutlon  by  the  wife  was  procured,  and  by  no 
process  of  reasoning  can  the  conclusion  be 
reached  that  under  these  circumstances  and 
conditions  there  was  such  Joint  consent  as 
the  law  requires. 

The  only  agreement  to  Join  In  the  mort- 
gage was  upon  condition  that  the  bank  honor 
the  draft  so  that  the  contract  at  Steamboat 
Sprlilgs  coirid  be-tArried  out    The  txaak  re-' 
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fa«9d  tQ  pnotect  fh«  Antft,  and  Duncan  wm 
forced  to  make  otber  arraQgementa  and  lose 
a  large  share  of  bis  proflU-  When  the  bank 
finally  concluded  to  take  care  of  the  draft. 
Its  delay  had  already  cansed  the  chang^e  and 
the  losa,  and,,  even  after  Mrs.  Duncan  had 
alsped  and  requested  the  return  of  the  In- 
Btrument,  her  request  was  denied  and  the 
mortage,  said  to  be  in  Kansas  City,  was  for- 
warded to  Duncan  In  order  to  secure  his  sig- 
nature; the  bank  knowing  at  the  time  that 
tbe  wife,  so  far  as  she  could,  had  withdrawn 
her  -consent.  To  bold  that  the  bank  could, 
thus  force  Duncan  to  treat  the  mortgage 
which  h«.bad  been  requested  to  sign  a»  bis 
would  "b«  to  permit  one  party  to  change  axtr, 
other's  contract  and  then  bind  blm  to  it  aa 
(flanged, 

.  WblW  there  Is  nothing  In  the  pleadings  to 
indicate  ^t,  tlie  defendant's  brief'  s\^esta 
tbfit  the  matter  waa  treated  and  decided  as 
an  equitable  mortgage.  But  equitable  mort: 
gag^  are  declared  when  the  party's  conduet 
roQuires  sqch  belding  in  order  that  an  inho;, 
cent  party  who  has  kept  his  agreement  may 
qot  suffer  loss  by  one  who  baa  failed  to  keepi 
Us.  The  bank  la,  in  no  condition  to  claim, 
tha^  the  instrument  signed  by  the  wife  only, 
was  a. legal  or  equitable  mortgage  upion  tbe 
bomestead. 

"But  an  equitable  mortage  can  arise  only 
from  a  specific  agreement  between  the  par- 
ties in  interest. .  And  there-must  be  clear  ^nd 
noeqnWocal  proof  of  the  intention-  to  create 
a  inprtsfige  and  of  the  awn  which  it  was  to 
Mcare,"    27  Qjra  976. 

"Bnt  in  order  to  have  itbls  eflCect  there 
must .  be  a  complete.  atfO.  finding  agreement 
for  tbe  glTlng  of  a  mqi;tgagB,-'an4  a  mere 
proposal  or  offer  to  give  a  mortgage^  not  ac- 
cepted, or  aasMited  to  I7  tbe  other  party, 
nnr  aeted-  on  by  blm,  will  not  amount  -  to  a 
n»ertgage  in  equity."    S)7  Qyc.  983.i, 

Gomplaist  is  made  that  the  court  refused 
to  qnaah  the  summDna;  but,  aa  there  waa  an 
appeaeance  and  answer,  the  error,  it  any, 
was' waived. 

The  Jtidgment  U  tvreraed,  iahd  the  cawie 
remanded  for  fuMher  prooeedings  in  accord-< 
ance  herewith.    All  tbe  Justices  concurring. 


.^7  KM.  740) 

STATH  ex  rel.  DAWSON,   Atty.   Cfen.,  r. 
BAPiE>,  Judge. 

(Supreme  Court  of.Kaft^as.    July  6,  1912.^ 

(SyVlahu*  hv  the  Court.) 
1,  CaiMiNAi,  Law  (S  982*)— Suspknsiow  of 

BBNTENCE. 

Whenever  a  verdict  or  plea  of  gtrilty  has 
beeome  final,  the  court  It  under  an  absolute 
du(y  to  pronounce  sentence,  and  has  no  discre- 
tion, as  a  disciplinary  measure,  to  suspend  it. 

[Ed.  Note. — For  .other  cases,  see   Criminal 
Law^  Cent  Dig.  H  2SO0,  2501;    Dec.  Dig.  f 


2.  GanaNAi.  I<aw  (|  882*)—8iTBraiinoir  or 
SENTEircfc— Loss  or  JttbibdictioK. 

Where  after  a  verdict  or  plea  of  girilty  the 
defendant  ia  permitted  to  ao  at  large  under  an 
arrangement  that  be  shall  escape  punishment 
nnless  the  court  shall  In  the  future  determine 
to  impose  a  sentence,  the  jurisdiction  of  the 
case  is  lost  with  the  expiration  of  tke  term, 
and  no.  valid  sentence  can  thereafter  be  pro- 
nounced. 

[Ed.  Note.— For  other  cases,  see  Criminal 
LM»vCent  Dig.  ||  2500,  2501;    Dec.  Dig.  | 

8.  Canntrai,  Law  (|  982*)  —  SmmHsioir  or 
BaiiTEifCB— Loss  or  JuaianicnON. 

The  rule  stated  spplips  notwithatanding 
the  sentence  purports  to  be  suspended  until  a 
certain  date,  for  the  purpose  of  retaining  con* 
trol  of  the  defendant,  who  Is  ordered  to  ap- 
pear at  that  time,  and  show,  that  he  has  not 
violated  the  law  in  the  interval. 

.[Ed.  Note.— For  other  cases,  see  Criminal 
Uw-Cent  Dig.  ||  2500,  2501;  Dec.  Dig.  | 
982.  *j  •  .'       ■     ' 

Applicai^on  by  tbe  State,  on  the  relation 
of  John  8.  Ipawson,  as  Attorney  General, 
for  ^rlt  of  mandamus  against  Edward,  E. 
S^pp,  District  Judge  of  CSierokee  County. 
Writ  denied. 

J.  S.. Dawson,  Atty.  Gen.,  forptalntUt.  A* 
B.  WtisoQt  of  Galena,  for  defendant 

MASON,  3.   On  Deeotaber  11,  1911,  in  the 
district  court  of  Cherokee  coonty,  sttttng  at 
Colunbus,  a  number  of  defendants  pleaded  ' 
guilty  to  violations  ot  tbe  law  relating  to  ' 
the  aale  of  iatokicatiiis  liquors.    They  have 
nat  been  sentenced.    On  December  SOth  tbe  • 
Attorney  General  applied  to  this  court  for 
a  writ  of  mandamus,  requMng  sentence  to 
be  pronounced.    An  answer  to  the  appUca-' 
tlon  baa  been  fil^  and  the  case  Is  aubmlt- 
ted  upon  a  motion  of  the  state  for  Jvdgment'' 
upon  the  pleadlnga    Tbe  answer  sets  oat,  '■ 
among  otber  matters,  that  the  defendants 
bad  pleaded  guilty   under  aa  arrangemoit 
that  their  feentenceis  were '  to  be  suspended, 
and  that  they  were  to  pay  the  costa,  that 
"suioh  sentences   were  suspended  until  the-  ■ 
first  day  of  the  May  term,  1912,  for  the  pur-  ' 
pose  of  retaining  control  Of  these  def^dants; 
and  requiring  tbem  to  report  and  show  their 
good  faith  In  the  matter,"  that  the  deflend- 
ants  were  required  to  lappear  at  that  time, 
and  Aiow  to  the  satisfaction  'of  the  court 
that  they  had  not  violated  the  law  In  tbe 
interval;    that  tbey   were  allowed  vartotts 
periods,  ranging  from  80  to  90  days,  to  pay 
the  costs;    that  tbe  term  of  court  ended 
December  16th. 

Two  principal  contentions  are  made  against 
the  allowance  of  the  writ;  (1)  That  the  court 
bad  discretion  to  make  the  order  suspend- 
ing  sentence;  and  (2)  that,  if  not,  then  ju- 
risdiction of  the  cases  has  been  lost  and  no 
sentence  can  now  be  pronounced. 

A  court  may  postpone  the  rendition  of 
judgment  in  a  criminal  case,  and  has  a 
practically  unlimited  discretion  in  that  re- 
gard, so  long  as  the  imposition  of  a  soi-- 
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teooe  as  i  mfatter  ct  vmivtk  at  «aaM  tim^ 
xemataS'ln  cbbtonplatiaiu'  As-to  tttla,>  tbei^e' 
to  no  oonfllot  In  the  aiatlioritles. '  Xhei^  la: 
a  difference  ef '  Judicial  opinion, '  bwwefver\ 
08  to  whether  a  oomt  may 'withhold  <aeiitttce 
with  the  undnatatading  that  it  may  never 
be  pronovaoed-  at  all.  The  cases'  on  the 
BDbject  are  fally  collected  in  a  -note  Ih  .S3  U 
R.  A.  (N.  S.)  112,  Introduiced  by  thAs  pwra^ 
graph:  *'It  teay  be  stated  generally  that  al 
court  has-  power  tempornrlly  '  to  suspend 
sentence  In  order  to  afford  time  for  inotibna 
for  new  trials,  appeals,  etc.,  >and  to  Infona 
ItaeU  as  to  sentence  to  be  pronouneed.  A 
conflict,  trnwerer,  exists  as  to  tbe  power 
of  coarta  to  suspend  sentenbe  Indefinitely, 
■ome  decisions  holding  each  a  aaspbnslon  to 
be  an  InfrlngeBient  Upon  the  exeentire  power 
to  reprieve  and  pardon."  Other  rebent  notes 
en  the  subject  aretobetoanA  in  1S2  Am. 
St  Rep.  644;  25  Harvard  Law  Review,  739; 
and  6  Cohunbta  Law  Kerlew,  64B. 

[1]  yr«  think  the  better  rule  is  that,  where 
a  verdict  or  plea  of  guilty  has  become  final, 
tbe  conrt  has  no  discretion,  as  a  disciplinary 
measure,  to  suspcitid  the  l^positittn  of  san- 
tence,  bat  is  under  tin  absolute  duty  to  pro' 
noonce  it,  and  this  du^  Is  violated  when- 
ever an  order  is  made  the  purpose  and  nat- 
oral  effect  of  whUhls  that  the  defendant 
sliall  onderstand  that  he  may  never  be' pun- 
Istaed.  l%ere  i»  an  obvious  and  important 
difference  between  the  mere  delay  to  pro- 
nounce sentence  and  its  suspension  Is  the 
sense  in  whibh  tbe  expression  is  here  u^ed. 
Whether  a  postponement  Is  rlghtAil  depends 
not  upon  its  length  or'  definlteness,  nor  up- 
on whether  It  elteids  beyond  thW  term,  but 
itpoa  Its  purpose  ahd  character.  'Whenever 
prior  to  Judgment  the  defendant  is  permlttled 
to  go  at  large  with  the  understanding  that 
(although  the  Verdict  or  plea  of  guilty  ia  to 
stand)  he  may  ^ape  punishment  til  together, 
and  that  his  subsequent  condurt  may  affect 
the  matter,  the  court  is  really  exierdslng  a 
^wer  of  parole,  which  does  net  belong  to 
it  except  as  conferred  by  statute.  In  ttie 
present  case,'  It  Is  clear  that  the  defendants 
were  In  effect  given  a  discharge  durlUg  good 
beha'vlor.  Obviously  the  uriderstandlfcg  was 
that  they  were  not  to  be  punished  for  their 
past  misconduct  unless  they  misbehaved  in 
the  future.  The  entering  into  such  an  ar- 
rangement was  not  within  tbe  scope  of  tbe 
court's   duties.  ■    '     ' 

[2]  A  more  difficult  question  Is  whether 
the  order  made  b^  the  court  resulteid  In  a 
loss  of  Jurisdiction  with  the  expiration  of 
the  December  term  of  court,  when  it  could 
no  longer  be  vacated.  In  Jurisdictions  where 
the  right  of  the  conrt  to  suspend  sentence 
is  denied,  It  Is  generally  held  that,  when 
the  defendant  is  set  at  liberty  upon  an  in- 
definite suspension,  he  cannot  be  further 
proceeded  against,  and,  if  rearrested,  is  en- 
titled to  be  discharged.  See  notes  already 
cited;  also,  19  Encyc.  PI.  &  Pr.  448 ;  12  Cyc. 


;7TB,'note,'41fi2S  A/i^fl.'Sn&rof'lBf3t4  tbo 
foUowlng  cdaes  bear-direbfiy  apon  this  pbas«i 
ef  the  matter:  -  Gray  r.  State,  307  Ind.-177i 
S  N.  B.  10;'  Commori'wcajlth  y.  MkloaBy,  140 
Mass.  206,  13  N.  B.  4S2;  Wearer  v.  Peopl^i 
38  Mich.  296;  Gruudel'T.  People,  SS- Colo.  191; 
79'  Pac.  10&21  108  Am.  St  Ktp.  75| :  Iii  tbe 
Matter  of  Flint  25  Utah,  338,  Tt  Pac.  581} 
95  Am.  St  Rep.  863i;  People  v.  All«n;  -155 
111.  61,  39  N.  B.  368;  41  L.  R.  A.  477;  State 
V.  Hoekett  129  Mo.  App.  639,  108'  S.  W.  SOft 
Tbe  principle  upon  which  these. cates  tam 
was  applied  in  Re  Beck,  63  Kanl  57,  64  Patt 
971.  There,  after  a  conviction  upon  several 
counts,  th^  deitendant  was  sentenced  upo» 
but  one.  Later  an.,  attempt  Was  made  t« 
sentence  Iiim  upon  tbe  other  counts,  but  b^ 
was  dlscliarged  upon  habeas  corpus -,>' tbtt 
court  saying:  "It  was  competent' for  tb« 
court  tempoi«rlly  to  Eraspend  Judgment' for 
tbe  purpose  o^  hearing  motions  for  a'ne# 
trial  and  lb  arrest  of  Judgment,  also  to  galK 
Information  that  would  enable  the  coutt  to 
impose  a  just  senC^ce  on  tke  ^defendant'  to 
give  the  defendant  an  opportunity  to-pett6(St 
an  appeal,  or  for  other  proper  relief;  but  an 
indefinite  suspension,  or  the  hol4lBK.o£it)i* 
sentence  over  the  bead  o|!  tbe  defendant  to 
be.iex^uted  from  time  tq  timers  tbe  cou^rt 
may  see  fit  Is  wholly  unauthorized."  63 
Kan.  59,  64  Pac.  972.  The  principle  Is 
BubstautlaUy  tbe  same'  as.  (hat  which '  toXf- 
bids  a  discretionary  stay  of  execution  -of 
a  senteiice  after  it  has  been  'pronounced^ 
In  re  Striokler,  Petitioner,  61  Kan.  702,  33 
Pac.  620;  Ex  parte  Clendenning,  22  OkL 
10?,  97  Pac.  650,  132  Am.  St  Rep.  628,  an- 
notated in  19  L.  R.  A,  (N.  S.)  1041;  In  re 
Peterson,  19  Idaho,  433,  113  Pac.  729,  33  li 
R.  A.  (N.  S.)  1067. 

■  In  many  of  the  cases  the  action  of  th^ 
court  which  results  ia  a  loss  of  jurisdictloi) 
Is'  described  as  the  Ihdeflnite  postpouem'eut 
of  T  a  seat^ce.  As -already  indiicated,  we 
think  tbe  important  consideration  in  this 
connection  is  the  purpose  of  the  po^tpone^ 
ment  The  mere  omission  to  pronounce  sen- 
tence, even  though  several  terms  pass  withr 
but  an  order  of  continuance  or  any  (>tbet 
action,  might  not  ai^ount  to-  a  su^engioa  of 
sentence,  in  the  s^ise  here,  Intended,  If  It 
were  occasioned,  for  instance,  by  a.- doubt  as 
to  whether  a  verdict  should  be  set  aside,  or 
as  to  what  punishment  ought  to  be  assessed. 
6n  the  other  band,  the  t&kt  that  in  the  pi'es- 
ent  case  the  order  purported  to  suspend  ths 
sentences  until  a  definite  time  does  not  pre- 
vent a  loss  of  Jurisdiction.  A  mere  post- 
ponement of  smtence  until  that  time  would 
of  course  not  have  divested  the  court  of  ju- 
risdiction. 

[3]  But  the'  defendantJs  were  ordered  to 
appear  at  the  May  term,  not  that  they  might 
recielve  sentence,  but  that  they  might  report 
and  show  their  good  faith  in  the  matter,  and 
their  good  conduct  in  the  Interval.  The  pur- 
pose was  expressed  to  retain  control  of  them 
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•>H(i»Mi]4y^'Iii'(Arde9»  to  .ififlnetic6thblr  conduct, 
xwrbaps  In  part  Wltb  regard  to  the  payment 
of .  costs.  If  this  order  were  valid.  Its  ef- 
fect could  have  been  indefinitely  extended  by 
additlonail  orders  of  the  same  character.  It 
was,.' In  substance,  an  attempt  to  grant  .a 
parole  in  a  manner  different  from  that  aur 
thorlaed  by  statute.  It  might  have  been  va- 
cated prior. to  the  final  adjournment  of  the 
court,  but  .with  the  lapse  of  the  term  all  con- 
trol over  the  defendants  ceased.  The  rea- 
son of  the  rule  applied  is  that  the  defendant 
ought  not,  In  .the  absence  of  a  statute  per- 
mitting It,  to  be  held  in  fear  of  punishment 
which  may  or  may  not  be  Inflicted  at  the 
pleasure  of  those  In  autliority.  The  rule 
t>eing  for  lii'>  protection  of  the  defendant,  a 
doubt'  may  exist  whether  any  one  else  should 
fee  permitted  to  invoke  It,  But  there  could 
be  DO  purpose  in  granting  a  writ  requiring 
ft  sentence  to  be  pronounced,  which  would 
fee  held  votd  if  attacked  by  the  person 
Against  whom  It  runs, 
.  .  The  writ  is  denied.  All  the  Justices  con- 
DUcrlniE. 

m  Kkii.-n() 

POTTORFF  et  al  v.  WABD. 
.  (Sapreme  Court  of  Kansas.    July  6,  1012.) 

(SyUahut  by  the  Court.) 

%,  Contracts  (|  321*)  — BsrACH  — Rioht  at 

■j  Action. 

Where  a  thresberman  agreed  with  an  own- 
er of  wheat  to  cease  threshing  for  a  time 
within  which  necessary  repairs  should  be  made 
npon  the  machinery,  and  threshing  was  resum- 
ed contrary  to  the  agreement,  causing  the  de- 
struction of  wheat  by  fire  in  the  absence  of  the 
owner  who  had  relied  upon  the  agreement,  the 
loss  thereby  caused  should  fall  upon  the  party 
violating  the  agreement. 

[Ed.  Note. — For  other  cases,  see  Contracts, 
Cent.  Dig.  8f  1508-1527;  Dec  Dig.  {  321.*] 

2.  CoNTBACTS  (S  353*)  —  Bkeach  —  Right  or 

Action. 

An  tnstmction  that,  notwithstanding  the 
lUCreement,  the  thresherman  could  not  be  held 
liable  unless  the  fire  was  caused  by  negligent 
operation  of  the  machine,  is  erroneous. 

[Ed.  Note. — For  other  cases,  see  Contracts, 
Cent.  Dig.  ff  93,  1829-1844;  Dec  Dig.  | 
853.*] 

Appeal  from  District  Court,  Pord  County. 

Action  by  W.  H.  Pottortf  and  others 
against  S.  H.  Ward.  Judgment  for  plain- 
tiffs, and  defendant  appeals.    Reversed. 

Lb  A.  Madison,  of  Dodge  City,  Lee  Bond, 
pf  Leavenworth,  M.  N.  McNaughton,  of  Ton- 
ganoxle,  and  Carl  Van  Riper,  of  Dodge  City, 
for  fippellant  Scates  &  Watklns,  of  Dodge 
City,  for  appellees. 

BENSON,  J.  The  action  was  to  recover 
a.  balance  due  for  threshing  wheat  The 
defendant  filed  a  counterclaim  for  damages 
for   the  loss   of   wheat   burned   while   tt^e 


thrMhing  wis  te  prog^esa.  ,  Evidence  w«s 
offered  by  the  defendant  toidiag:  to  <ptov0( 
the  following  facts,  viz.:  That  the  threshing 
machine  was  defective  and  .eansed  wastes, 
that  complaint  was  made  and  repairs  were 
promised,  but  the  loss  continued,  and  the  a.p' 
pellant,  owner  «f  the. .  iwheat, '  requested  ap- 
pellee, .die  owner  of  the  threshing  machine,-. 
t9  stop  work  until  the  next  aftemoott  when 
the  defects  were  to  be  remedied;  tjiat  this 
was  agreed  to,  and  thereupon  tbe  appellant 
withdrew  his  help  engaged  in  hauling  wheat,: 
aad  neither  he  nor  his  employes.  returne4 
the  next  morning,  relying  upop  the  agrees 
ment  to  ctsase  work.  The  appellee,  hgiwever* 
resumed  threshing  the  next  morning,  and 
shortly  afterwards  two  stacks  of  wheat  wersi 
destroyed  by  fire  In  operating  the  machln«.' 
Evidence  was  offered  by  the  appellee  tending 
to  prove  that  such  an '  agreement  had  ,  not 
been  .made.. 

The  court  Instructed  the  Juiy  upon  this  Is^ 
sue  that  even  if  th^  found  that  the  agree- 
ment had  been  made,  and  waf  violated  by, 
the  appellee,  th^  could  not  charge  him  with 
the  loss,  unless. the  fire  was  caused  by  his 
negligence.  This  instruction  eHminate^  the 
agreement  altogether,  for  witbout  it  the  ap- 
pellee would  be  liable  for  negligent  destruc-. 
tion  of  the  wheat  If  the  agreement  waa 
made,  and  the  work  which  was  resumed  con- 
trary to  its  terms  caused  the  loss  at  a  time 
when  the  appellant  and  bis  employ^,  rely- 
ing upon  it,  were  absent,  .and  so  unable  ta, 
protect  the  wheat  from  fire,  the  resulting 
loss  should  fall  upon  the  party  violating  tbe 
agreement.  That  he  operated  bis  tqachfnery 
carefully  Is  not  a  sufficient  reason  for  the 
breach  of  bis  agreement  not  to  operate  It  at 
all  during  the  designated  time.  The  instruc- 
tion was  therefore  erroneous. 

[1,2]  If  the  appellee  had  entered  the 
premises  and  proceeded  to  thresh  the  wheat 
in  the  first  instance  without  the  knowledge 
or  consent  of  the  owner,  and  had  thereby 
destroyed  it,  be  would  have  been  liable  for 
the  resulting  loss  without  regard  to  negll* 
gence.  Wetzel  v.  Satterwhite  (Tex.  Civ. 
App.)  125  S.  W.  93:  Field  on  Damages,  | 
732.  A  loss  caused  by  the  resumption  of 
operations  without  the  knowledge  or  con- 
sent of  the  owner  within  the  time  covered 
by  the  agreement  cannot  be  dtstluqulshed  iq 
principle.  But  for  the  agreement  upoi^ 
which  he  had  the  right  to  rely  t^ie  owner, 
might  havQ  protected  his  property  from  .haz- 
ard and  loss.  ; 

Whether  an  agreement  as  alleged  yra^ 
made,  and  whether  the  fire  was  caused  by 
operation  of  the  machinery,  were  quesUo;!^ 
of  fact  for  the  jury.  :     .  i 

The  Judgment  is  reversed,  and  the  cau^ 
remanded  for  a  new  trial.  All  the  Justices 
concurring.  , 
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(ST  Kaal  52i) 

<JUL<BEHTBON   t.    lOLA   PORTLAND  OB- 
MHNT  CO.  et  al. 

(Supreme  Court  of  Kaiksas.    Jul^  6,  1912.) 

(Syttahut  iv  the  Ocuti.) 
t.  Action  (|  45*)— Pleadiito  (|  e4*)-JoiN- 
DEB  OF  Causes— Duplicity. 

Where  a  lessee  of  gas  land  drills  wells  on 
adjoining  land,  and  through  them  dreiins  the 
gas  from  the  leased  land,  alid  the  lessor  brings 
an  action  to  recover  the  royalties  for  the  gas 
taken  from  his  land  through  the  wells  on  the 
adjoiniog  land,  as  well  as  those  sunk  on  the 
leased  land,  it  is  not  necessary  to  set  out  the 
indebtedness  of  the  lessee  in  two  counts;  nor 
did  tb*  fnet  tbat  gas  was  wrongfully  taken 
tbrough  tbie  wells  on  the  adjoining  land  pre- 
rent  tne  recovery  of  all  the  royalties  due  m  a 
single  action. 

[Ed.  Note.— For  other  cases,  Bee  Action, 
Cent.  Dig.  f{  S78-883,  885-448;  Dec.  Dig.  | 
4S:*  Pleading,  Cent.  Die.  H  134-187;  Dec. 
Dig.  i  64,*] 

3,  KsrapKNCK    (t.9*)  — OrOTTVOB  — X3XA1UKA< 

TioN  OF  IiORG  Account. 

As  the  action  was  brought  to  obtain  an 
accounting,  and  required  the  examination  of  a 
Jong  account  of  the  gas  taken  from  several 
wells  for  a  considerable ,  time,  the  court  was 
warranted  in  sending  it  to  a  referee  for  trial. 

(Ed.  Note.— For  other  cases,  see  Reference, 
Cent  Dig.  IS  13-23;   Dec.  Dig.  |  8.*] 

3.  Minks  and  Minbbals  (|  79*) — Conduct  in 
Genebai^-Inspkction  of  Pbemises. 

It  was  competent  for  the  court  to  order  an 
Inspection  of  the  gas  wells,  to  enaUe  it  to  de- 
termine the  capacity  of  the  wells  and  the  rights 
of  the  parties  in  the  premises. 

[Bd.  Note. — For  other  cases,'  see  Mines  and 
Minerals,  Cent.  Dig.  i  209;    Dec.  Dig.  |  7?.»] 

4.  Mines  and  Minsbal.8  (i  78*)— Gas  Leask 
—Accounting.  ' 

When  a  lessee  nndertakes  to  develop  gas 
land,  and  gives  the  lessor  a  rental  or  a  royal- 
ty on  the  gas  produced,  and  the  contract  does 
not  specify  the  number  of  wells  to  be  drilled, 
there  is  an  implied  obligation  that  he  will  fully 
develop  the  land  with  reasonable  diligence  and 
sink  sufficient  wells  to  secure  to  the  lessor  the 
gas  underlying  his  land;  and,  if  the  lessee 
sinks  and  operates  wells  on  adjoining  land, 
and  thereby  drains  the  leased  land,  be  is,  at 
least,  liable  to  the  lessor  for  a  share  of  the 
gas  so  taken. 

[Ed.  Note.— For  other  cases,  see  Blines  and 
Minerals,  Cent  Dig.  H  205-207;  Dec.  Dig.  { 
T8.*J 

Appeal  from  District  Court,  Allen  County. 

Action  b7  Sherman  Culbertson  against  tbe 
lola  Portland  Cement  Company  and  anoth- 
er. From  a  judgment  for  plaiatlS,  defend- 
ants appeaL    Affirmed. 

Baxter  D.  McClaln  and  Cainpbell  *  6oa- 
hom,  all  of  lola,  for  appellants.  J.  R.  Mil- 
ler, B.  E.  Clifford,  and  Charles  H.  Apt,  all  of 
lola,  for  appellee. 


JOHNSTON,  0.  X  This  was  an  action 
b7  the  appellee,  Sherman  Culbertson,  for  an 
■ccountlng  and  to  recover  from  the  appel- 
antB,  the  lote  Portland  Dement  Company 
«nd  Ix.  It.  Northmp,  for  th«  gas  obtained 


and  used  By  them  'from  tbe  lands  oi  appel- 
lee under  a  lease  executed  by  the  grantor 
iof  the  appellee  to  the  grantor  of  the  appel- 
lants ■  in  1902.  There  were  the  usual  stipu- 
lations In  the  lease  as  to  the  development 
of  the  land  for  oil  and  gas,  and  also  one 
that,  "should  gas  be  found  on  said  premis- 
es of  a  minimum  capacity  of  3,000,000  cubic 
feet  per  well,  daily,  second  party  agrees  to 
pay  to  first  parties  fifty  dollars  annually  for 
every  well  from  which  gas  Is  used  oft  the 
premises;  also  one-eighth  of  all  money  (net) 
received  fr6m  the  sale  of  said  gas  or  from 
the  sale  of  said  well  or  wells."  Operations 
under  the  lease  were  begun  within  the  pre- 
scribed thde,  and  three  wells '  were  drilled 
in'  1902.  In  two  of  them  gas  was  found, 
and  one  of  "them  proved  to  be  a  dry  hole. 
It  was  alleged  that  gas  was  taken  by  appel* 
lants  from  the  producing  wells,  without  pay-i 
ing  for  the  same,  and  also  that  gas'  was 
taken  from  appellee's  land  through  wells 
which  were  drilled  by  them  on  lands  ad- 
joining that  of  appellee.  It  Is  alleged  that 
there  was  a  general  pool  of  gas  there,  and 
that  appellants  had  drilled  wells  on  the  ad- 
joining land,  and  through  them  had  extract- 
ed tbe  gas  from  under  appellee's  land,  the 
amount  of  which  appellee  was  unable  to 
state,  but  that  by  both  means  appellants 
had  taken  each  day  more  than  3,000.000 
cubic  feet  and  that  It  was  worth  three 
cents  per  thousand  cubic  feet 

When  the  case  was  called,  the  court  de- 
termined that  It  was  a  proper  case  for  ref- 
enaee,  and  a  referee  was  appointed,  who 
was  directed  to  make  findings  of  fact  and 
conclusions  of  law.-  A  trial  was  had -before 
the  referee,  and  upon  tbe  testimony  be  found 
that  a  large  quantity  of  gas  had  been  taken 
from  appellee's  land,  which  had  been  piped 
by  appellants  to  their  cement  factory  in 
Tola  and  there  used  for  manufacturing  pur- 
poses; that  the  value  of  the  gas  so  taken 
and  used  was  two  cents  per  thousand  cubic 
feet;  and  that,  so  reckoned,  appellee  was 
entitled  to  a  judgment  for  12,252.47.  The 
court  approved  the  findings  and  rendered 
judgment  against  the  appellants  for  the 
amount  so  found. 

[1]  Appellants  assumed  that  the  petition 
of'  appellee  stated  more  than  one  cause  of 
action,  and  complain  that  the  court  refused 
to  require  him  to  separately  state  them. 
There  was  hut  one  cause  of  action,  and  that 
was  for  an  accounting  of  all  the  gas  obtain- 
ed, and  piped  from  appellee's  land,  whether 
It  was  obtained  frotn  wells  drilled. on  the 
land,'  dt  from  those  drilled  on  adjoining 
land.  The  fact  that  gas  was  taken  by  both 
means  was  no  reason  for  setting  out  the  in- 
debtedness in  two  counts;  nor  did  the  ftict 
that  some  of  it-  was  wron^lly  taken '  f^ 
quire  tbe  UrlAging  of  two  actions  to  recover 
the'  Value  of  all  the  gas  appropriated  by  ap-- 
pellants.  ...;.. 
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[2]  App^ants  Insist  ti»t  they  -were  eor 
titled  to  a  lury  trial;  .but  tbe  action  was 
for .  an  accounting,  and  It  appears  that  an 
(sxamlnatlon  of  long  accounts  of  the.  gas 
tal(en  bs  tbe  different  methods  was  necea- 
sary.  It  was  peculiarly  a  case  for  refer- 
ence. ClT.  Code,  f  299  (Gen^  St.  1909,  { 
5893). 

[3]  Complaint  Is  made  of  an  order  of  tbe 
court,  permitting  appeUee  to  Inspect  and 
tal(e  measurements  of  tbe.  capacity  of  a 
certain  gajp  well,  ui>on  condition  that  24 
hours'  written  notice  be  given  appellants  of 
the  time  when  the  Inspection  wouljd  be  madev 
It  was  also  provided  that  tbe  appellants 
were  to  be,  represented  by  tbelo  oncers  or 
agents  during  the  Inspection ,  and  raeaeut^ 
ment  of  the  well,  and  they  weee  directed  to 
render  to  appellee  full  and  free  facilities  to 
open,  inspect,  and  ^ake  measurements  of 
the.  well,  so  as  to  ascertain  Its  capacity  as  a 
gas-producing  well.  It  Is  contended  that 
there  was  no.  authority  for  ordering  or  mak- 
ing such  an  Ipspectlon,  and  that  those  act- 
ing, under  it  would,  in  fact,  be  committing 
a  trespass.  There  is  n^  specific  Btatut<>iQr 
authority  for  the  order;,  tat  sucli  ordera 
have  been  made  by.  courts  of  .equity  from 
the  beginning;.  It  may  be  done  where  there 
is  a  real  necessity  for  In^ectlotn,  pr  where 
the  facts  to  be  determined  cannot  well;  be 
determined  by  the  ordlnaiy  methods,  ,  A 
statute  authorissing  it  was  uidield  in  Mon- 
tana Co.,  ▼.  St,  Louis  Mining,,  etc.,  Co.,  152 
U.  S.  160,  14  Sup.  Gt,  506,  38  I*  jBd,  398; 
and  It:  was  held,  and  cases  were  «lted  sIipwt 
tng,  that  the  right  to  make  such  an  order 
was  an  inherent  power,  of  a  court  of  equity, 
which .  could  be  exi^%i«ed  independent  of 
any  statute,  and  that,  this  power  had  never 
been  denied.  In  makUig  the  contention  that 
it  was  a  trespass  and  an  Illegal ;  interference 
with  a  man's  absolute  control  of  bla  own 
property.  It  was  held  that  the .  nepessitiee 
of  Justice  warranted  the  inq)ectlon,  and  it 
was  said  that:  "Xo  'establish  justice'  is  one 
of  tbe  objects  of  all  social  organizations, :  as 
well  as  oqe  of  the  declared  purposes  or  the 
federal  Constitution;  and  if,  to  determine 
the  exact  measure  of  tbe  rights  of  parties, 
it.  Is  necessary  that  a  temporary  iavasion  of 
possession  of  either,  for  the  purposes  of  in- 
spection, be  Md,  surely  the  lesser  evil  ot 
a  temporary  Invasion  of  one's  possession 
should  yield  to  the  higher  good  of  establish- 
ing Justice."  152  D.  S-  169,  14  Sup.  Ct  608, 
38  L.  Kd.  398. 

In8X>ectlon  is  frequently  ordered  in  mining 
cases;  but  the  power  is  exercised  to  assist 
in  determining  the  value  of  buildings,  and 
to  ascertain  other  essential  facts.  Lewis  t. 
Marsh,  8  Hare,  97;  Thomas  Iron  Go.  v.  Al- 
lentown  Mining  Co.,  28  N.  J.  Bq,  77;  Stock- 
bridge,  .Ir^n  Co.  V.  Cone  Iron  Works,  102 
Maes,  80;  Thori^burgb  v.  Savage  Mining,  Co.) 
7  Morr.  Mtn.  Rep,  667,  Fed.  Gas.  No.  13,986; 
State  T.  District  Court,  28  Mont.  628,  73 


Pac.  230;  Bennett  t.  Grifflths,  SO  li.  J.  N.  8. 
pt  2,.Q.-  B.  96;  ^y^iasten  T.  Sast  Ii>4ia  Qot, 
3  Swanst.  249;  State  v.  Saiymour,  35  N.  J. 
Law,  47;  Wlnslow  v.  GlOord,  6  Cnsh.  (Masis.) 
327;   27  eye.  669. 

In  tnterpretiBir  an.  act  aattaoricing  the  In- 
junction restraining  persons  fropi  miiilBS  on 
the  land  of  another,  and  authorising  a  sur- 
vey to  ascertain  tbe  facts  in  relation  thereto, 
it  was  held  that  a  survey  of  a  mine  which 
extended  outside  of  the  state  was  invalid; 
but  it  was  stated  that,  without  a  statnt^, 
coiirts  had  authorized.  ln^)ection  of  mlneb 
on  neighboring  lands,  in  witfcb  tbe  plaintiff 
had  no  interest  In  re  Carr,  Atitioner,  62 
Kan.  688,  33  Pa.e.  818.  No,  error  was  enfm,- 
mltted  In  granting  the  order'  of  Inq^Uon. 

[4]  The  etifficiency  of  the  evidenee  la  at- 
tacked by  ai^>eliant8,  and  It  is  .eoatended 
that,  ttnder'tiie  teram'of  tbe  lease,  no  liabil- 
ity arose  for  the  gas  taken  by  appellants.  It 
provided  that,  tf  gas  was  found  in  any  w^ 
of  t^  minimum  capacity  of  3,000,000  cubic 
feet  daily,  a  certain  rental  per  weU  sbould 
be  paid,  and  also  a  certain  royalty. on  an 
the  gas  sold  f rotn '  the  premtses.  TOe  con- 
tention is  that  tHfe  evidence  did  not  show  a 
particular  wfiU  to  JMJ  <st  tile  mtnbnnm  capbc^- 
ty.  On  this  question  considerable  testUnony 
was '  taken, ,  some  of  It  expert  in  character, 
which  supported  the  fludlng  of  the  referee 
that  the  two  producing  wells  were  each  of  a 
capacity  that  exceeded  SjOOO,^  cubic  .ffeel 
of  gas  per  day.  This  wfts  shown  by  the  tes- 
timony of.  persons  acquainted  wltl)  6ie  field, 
and' who  were  experienced  in  the  mining  of 
gas.  '  It  'ie/  conceded  that  atis<ilute  accura<^ 
of  measurement  could  not  be  attained;  but, 
taking '  the  sltiuitlon  as  It  was,  it  appears 
that  tbe  best  evidence  obtainable  was  pro- 
duced; and  it  further  appears  to  have  been 
sufficiently  definite  and  reliable,  to  warrant 
the  findings  made.  This  provision  in  the 
lease,  fixing  the  minimum  capacity  of  the 
wells  drilled  on  appellee's  land,  evidently 
was  intended  to  impose  an  obli^tion  upon 
the  lessee  to  operate  any  well  of  tUftt  capa- 
city, and  to  -pay  to  appellee  the  stipulated 
rentals  and  royalties.  If,  ^hen  a  well  was 
sunk  and  tested,  it  did  not  produce  the  quan- 
tity mentioned,  the  lessee  iiraa  not:  required 
to  operate  It;  but,  if  be  chose  to  operate 
the  well  and  take  gas  from  the  leased  lattd, 
no  reason  is  seen  why  be  should  not  pay  dte 
stipulated  share  to  the  lessor.. 

Nor  is  there  any  reason  why  appellee  was 
not  entitled  to  show  the  quantity  of  gas  tak- 
en from'  his  land  through  wells  drilled  on 
adjoining  lands.  It  was'  reasonahly  wen  ecj- 
tabllshed  that  there  was  a  po6I  of  gas  tinder 
appellee's  land  which  extended  xmder  ad- 
joining lands  on  Which  appellautd  had  wslls 
that  were  being  operated.  It  la  dear  tliat 
tbe  taking  of  ga»  erom  theae  wells  wonld 
drain  that  uBdarlytng  the  land  of  appeUea 
APPeJllants  eannot^  escape  Uab&lty  fdr  tb* 
gas  extracted  from  appellee's  land  throat^ 


Digitized  by 


Google 


Ktol 


PERKINS  T.  WBSTON 


8S 


the  wdlB  «anlc^  hj  tbea  on  tbe  adJoUlag 
land.  In  Tborntoa  on  OU  and  Qaa,  |  101,  It 
la  said,  tbat:  "A  lessee  must  .act  In  .good 
faith  in  tlie  operation  of  tho  leased  premises. 
He  cannot,  under  tbe  cuise  of  ownership  of 
the  adjoining  premises,  drain  the  lands  be 
has  leased  by  sinking  .wells  on  such  premises, 
nuder  the  claim  at  a  right  to  do  so,  and  not 
pnt  down  a  sufficient  numbef  of  wells  on  the 
leased  territory  as  will  protect  it  from  the 
weUa  operated  on  snCh  ad}oiateg  territory, 
when  the  lessor,  at  least,  receives  his  com- 
poiaation  by  a  royalty  on  or  a  part  of  the 
oU  pFodocedv  «r  by  a  rental  6t  to  much  a^r 
pradndBg  welt" 

Since  the  nambef  of  wehs  to 'be  drilled  oh 
thm  land  was  not  specified,  there  was' an  im> 
pUed  oMI^ition  on  apj^Cllants  %o'fnll;i'  de- 
Ttiop  the  land  and  put  down  as 'inany' wells 
aa  were  necessary  to  secure  to  appellee'  his 
iwoportlonate  share  6f  the  pool  of  gas. 
Kleppner  r.  Lemon,  176 'Pa.  B02;  JKJ'Atl.  109; 
inioratDnoii  OU  and  Gaa,  t  91.  A^cordtiig  to 
ttw  flndii!^'  appdlan£s  failed  ib  develop  the 
land' In  such  a  way  as  to  glv»  'appellee  his* 
proportionate  '^Bare  of  the  gas  prbduced  from 
tile  pool,  and'tit&t  to'hkvO  done  so  would 
have  required  thfe  stnkUig  6f  at  I^st  another 
welL  Having  failed  in  this  respect,  the  ap- 
pdlee  ia  entitled  to  recover  his  share  of  the 
gas  actually  taken  from  tiik  land,  without 
regard  to  which  side  Of  the  line  the  .wells 
through  which  It  was  taken  were. sunk.  The 
quantity  so  taken  atipeara  ta  hiive  t^e^n  fair- 
ly well  established  by  the  evidence.  In  How- 
wton  T.  Gas  CO^  82  Kan.  387,  ctQ9,  108  Pac. 
813.  814  (31  L.  B.  A.  [N.  S.]4S),  It  was  said 
that:  "No  feason  is  seen  why  jrltneases  of 
experlentie,  acquainted  with  the  g^s  field, 
may  not  testify  with  reasonable  accmcacy  as 
to  the  number  of  ^ells  which  should  .have 
beea.  drilled  on  the  leased  land,  both  for 
protection  .  from  drainage  by  neighboring 
leaseholds  and  to  obt^ip  the; gas  underneath 
the  land."  .     .i  >  .   '  i 

Nor  is  there  apy  reason  why  wltnessea 
could  not  aa  well  tP^tify  with. reasonable  ac- 
curacy as  to  the  Quamtlty  of  gas  obtained 
from  tha  wellsi  Appellants  say  th^  should 
not  be  held  to  pay  for  the  gas,  because  the 
lease  only  required  that  they  pay  one-eighth 
of  tbe  money  received  from  the  sale  of  gas, 
and  that  tb«y  did  not  sell  gaa  to  othaiB.  Tbe 
taUag  of  the  gas  from  tbe  land  by  appea> 
lasts  and  the  piping  of  it  to  tlieir  factory, 
where  it  was  used  In  manufacturing  cem^t 
that  was  sold  on  the  general  market,  is  a 
sale,  within  the  meaning  of-  tbe  provision  of 
the  lease.  Brides,  this  prorislon  was  in- 
tended for  another  purpose,  as  we  have  seen, 
and  cannot  be  used  to  relieve  appellants 
from  paying  for  gas  actually  taken  from  ap- 
pellee's land. 

The  Judgment  Of  the  district  court  Is  af- 
firmed.   All  the  Justices  concurring. 


.  .  •  -  (ts  Kao.  tSQ 

BDBKINS  T.  WliSTON  et  aL 
(Sopremo  Court  of  Kansas.     July  6,  1912.) 

fSyllahu*  It  the  Court.) 

Easeubrts  (I  61*) —Obstruction— Rembdt. 
Where  two  parties  have  in  luccession  »e- 
cnred  from  a  dty  the  benefits  bf  ordinances 
vacating  parts  of  the- tame  street,  apoa  th«' 
■fme.terma,  and  each  has  erected  a  warehouse 
upon. bis  own  lot  extending  upon  ground  within 
the  litnits  of  the  vacated  street,  and  they  have 
entered  into  a  contract  with  each-  other  te- 
Bisecting  a  right  of  way  for  on*,  of  the  nsrtiea 
over  the  property  of  tbe  other,  in  lieu  of  rights 
formerly  enjoyed' in  the  street,  tbe  remedy  of 
one  of  the  parties  for  an  obBtruction  of  the 
way  so  granted  is  an;  enforcement  of  the  can> 
tract,  and  not  .an  annulment  of  tbe  ordinance, 
vacating  that  part  of  the  street.  . .  , 

[Ed.  Note.— For  other  cases,  see  l^asements,. 
Cent.  Dig.  {  153;  Dec.  Dig.  f  ei.»] 

Appeal    from    Court   of   Gonunoa   PlaaSf 
Wyandotte  County., 

Aetkm  by  Z.  T.  Petktaa  gainst:  Alfred 
wn^ton  and  otbecB.'  Judgment  for  pJalntifCr: 
and  deffSBdanU  jappeaL.    Rarefned  and  Z)B- 
inttndad,:wlth  dlz^qtioiw.  .     i     . 

George  W.  Littick,  of  Kansas  City;  for  apt 
pellants.  Thomas  A.'  Pollock  and'  Geo.  Bj' 
Allen,  both  of  Kansas  City,  for  appellee. 

BBireON,  T.  This  la  an  'action  to  vacate 
a  dty  ordinance  And  to  enjoin  the  obBtmc* 
tlon  of  a  street  -Third  street,  In  Kansa«' 
City,  extends  north  and  south.  Ferry  street, 
next  east  of  Third  street,  rtms  in  a  dlagoAaf 
course,  so  that  the  lots  situated  between 
these  street!  diminish  in  length  from  tbe 
north  to  the  south  as  Ferry  street  approaOb' 
efl  a%ird  street  Annstrbng  kvenue  eiteaded 
east  and  west  from  Third  to  Ferry  street' 
twfore  that  part  was  vacattM.  The  Missouri 
Fa«iflc  Railway  occupies  a  right  of  way  par- ' 
allel  with  and  adjoining  Ferry  street  oh  Che 
east  The  appellee  owns  lot  6,  which  Is  44 
feet  la  width,  and  extends  from  Third  street 
to  Ferry  street,  and  abutted  on  the  south  on ' 
Armstrong  av^ne  t>efore  the  vacation  re-' 
f erred  to.  The  appellants'  are  tbe  owners' 
of  lots  4  Knd  6,  situated  immediately  north' 
of '  lot  -'(^  and  also  extending  from  ThiiQ 
slireet  to  Ferry  street  On  'Deeember  IB; 
1896,  the  city  adopted  oMinances  vacating 
Armstrong  avenue  between  Third  street  and 
Ferry  street  and  that  part  bf  Ferry  street 
south  of  the  north  line  of  lot  6.  These  or-  ' 
dinances  contained  the  foDoWlhg  section*. ' 
"Section  2.  That  this  ordfuahce'  shall  be- 
come null  and  void  unless  Z.  T.  Perkins  puts 
up  a  grain  store  and  warehouse  and  other 
impnvements  at  the  cost  of  $3,000  inside  of 
nine  months  from  the  passage  of  this  ordi- 
nance, on  or  adjacent  to  the  property  va- 
cated." The  part  of  the  avenue  so  vacated 
was  steep  and  unfit  for  traveL 

Upon  the  adoption  of  these  ordlnaaces,  ap-, 
pellee  erected  a  warehouse  on  lot  .6,  and 
the  ground  south  of  it,  which  had  been  a 
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pHtt  of  tiie  ETemie,  and  Is  now  designated  as 
lot  31.  The  warehouse  is.-one  story  lA  height 
at  Its  w6Bt  fronUge  on  Third  street,  but, 
because  of  a  declivity,  the  ground  floor  on 
the  east  front  is  20  feet  below  that  on  Third 
street 

From  1897  to  1004  the  appellants  occupied 
the  appellee's  warehouse  as  tenants,  and  car- 
ried on  their  business  there.  In  May,  1904, 
the  city  adopted  an  ordinance,  at  their  in- 
stance, vacating  Ferry  street  from  the  north 
line  of  lot  4  (the  north  line  of  appellants' 
property)  south  to  the  line  pf  lot  6,  thus  ex- 
tending the  former  vacation  .to  cover  the  east 
front  of  the  property  of  appellants.  Th«  last 
ordinance  contained  a  provision  that  the  ap- 
pellants should  erect  a  warehouse  at  a  cost 
not  less  than  $5,000— the  same  as  the  provi- 
sion In  the  form^  ordinance,  ezc^t  as  to 
the  amoimt.    '    '  ' 

After  the  first  vacation-  ordinances  were 
passed,  the  Missotri  Pacific  Railway  Compa- 
ny entered  into  an  agreement  with  the  ap- 
p^Iee,  by  wbfeta  It  releasML  any  claim  for 
damages  caused  by  tS»  valuation  of  Ferry 
steeet,.and  agreed  to  release  all  its  rights 
ia  I  the  vacated  tract  that  would  revert  to 
him  M  the..ovaer.of  the  adJQinlng  lot  9, 
Long  before  that  agreement  was  made,  the 
cU9  bad. granted  t9  the  railway  company  the 
rigbt  of.  way  to  lay  its  tracJu  along  and 
ajcroBS  Ferry,  street.  A.  switch  tr«icli.  was 
l^id  ta  facilitate  business  fit  the  appellfints' 
wareboase  after  It w:«ks. constructed,  , 

1  The  effect  of  the  several  ord,inances  .re- 
fwrtjed  tOy  it  TfkUd*  WAS  to  vacate  Fer;?  .street 
SQOtb.of  t^e  north  llao  of  lot  4,  east  of  the 
l9tSi«f  Jiwtb  :pf' .the.  parties,  a^d  Armstrong 
av«iwie  sautb  ot  appellee's  lot '  Each  party 
c}nimeA'to  own  hy,.  rerersian  the.  lands  .to 
the  center  of  the.  vacate .  streets  adjoioinx 
the^  r«spective  lots,  ... 

.After. the  ordinance , mas  passed  vacating 
Ferry  street  east  pf  appellai^ts'  lots  4  aivd  5,. 
they .  erected  4  \«;^r,ehog^e  and .  elevator  on 
the^  lots,  a, .comer. of  which  extended ^elght 
01..  ten.  feet  .over,  and  upon  ground  included, 
ii^  Ferry  street  before  the  vacation. 

On  September  23,  1904,  the  appellee,  with 
ki^qwledge  .of  the  vacation  of  Ferry  street 
opposite,  the  appellants'  property,  entered  in- 
to an  Bxreement  with  them  in  writing, 
whereby  appellee  consented  that  the  railway 
company  should  construct  a  switch,  start- 
ing from  the;  one  already  constructed  to  his 
lot  6,  and  to  run  partially  across  his  land 
to  lots  4  and  S  occupied  by  appellants.  The 
appellants  agreed  to  pay  $12.S0  per  year  in 
consideration  of  this  consent^  and  agreed  fur- 
ther: "To  allow  said  party  of  the  first  part 
access  from  the  rear  of  his  property  across 
their  said  lots  In  order  to  reach  Second 
street,  and  thus  have  access  to  Minnesota 
Aye.  S^id  second  parties  also  agree  that  in 
the  use  of  said  switch  they  will  not  allow 
cars  to  be  so  i^laced  a«  to  prevent  access  at 
aQ  times  by  the  partjr'  of  tbe  first  part  from 


Us  lots  to  MlnneBota  Ive.;  tthfL  isald  fight 
of  way  is  not  to  be  obstructed  as  to  prevent 
the  passage  of  teams.  Said  second  parties 
also  agree  to  construct  and  maibtaln  a  salt- ' 
able  crossing  across  the  said  switch  traclcs.' 
Said  parties  of  the  second  part  farther  agree 
that  they  will  not  allow  cars  to  staiMl  on 
switch  upon  the  land  owned  by  said  party 
of  the  first  part" 

Soon   aftsr   the   svritch   coonectlons   had  '■ 
been  made,  aa  account  of  some  obJactlonB 
made  by  the  appellee,  the  switch  track  was 
removed  to  the  east  of  the  center. llne>at  old<! 
Ferry  street     It  .has,  .bfleqi  nsalmbaiaed.  and. . 
used  there  ever  since,  and  has  been  ez,teaded 
to  a  buslnew,estab)isl;na«^  .further  nortb  on 
Ferry  street     The  appellants  repaired  .«n4i 
improved  the  way  at  considerablis  expefua^  i 
and  It  Is  used  by  both  parties  la  carry-,' 
Ing  <fn  business'  at  the^r  respecUve.,  w«^4>.. 
houses.    The  appellants  have  construqtad  aq.. 
underground  convejf<»r  to  carry  ,gral^  front  ( 
the  switch  track  across  the  way^.tthput  20 , 
feet,  into  thei^  building,  raising  the  surface  < 
4  or  5  feet  for  this  purpose.    The  gra^a  W- 
received  In  a  box  at  the  ^de  of  ,tl^e  track, 
connecting  with  the  conveyor,  leavlog  tbei. 
way  from  the  box  to  appdlants*.  bvlldlDg  ,12  [ 
to  16  feet  in  width,    ferry  street  ^as  ;80, 
feet    wide.     The   payments    ^or    tbe  ■  priv- 
ilege of  switch  pohnections  were  o)a4e  for 
two  years,  but  the  last  payment  was,  re^. 
turned.  , 

The  appellee  alleges .  that,  Uie  .ordlnaoce 
vacating  Ferry  street  nortU  of  his  pj:'ope?>y. 
was  ,enacted  for  the  private  ijse  ^d  benefit., 
of  the  appellants,  regardl^  qf  the. Rights  of. 
the  appellee  and  others,.' without '  ipro.v'idlflg  . 
for  or  paying  resulttng.damages,  and  is  volij 
for  these  reasons,  and  because  of  the  stipu- 
laflons  for  fetecting  a  warehouse,    fie  further 
alleges  that  the  street  hAsftefin  obstructed 
by  the  elevator,   switch   tracts,^  and   cars 
standing  tbeceoU  and  the  receiving  dock.    He  • 
also-  alleges  that  lii  January;  1906,   he  re- 
voked the  permission  to  construct  and  main- 
tain the  switch,  ahd  gave  notice  of  the'' ter- 
mination '  at  the  agreement  coHcemlng  'the  ' 
switch  privileges  and  rtght  of  way. ' 

The  answer,  after  pleadlrig  the  serv^ral  va- 
cating ordinances,  alleges  the  executloH  of 
the  agreement  referred  to,  avers  that  it  has 
been  performed  by  appellants,  that  tt  is  still 
in  full  force  and  effect,  that  the  Way  had  ' 
not  been  closed  or  obstructed,  that  it  has 
been  improved  so  as. to  make  a  good  roadbed,  ' 
and  that  there  has  been  no  denial  of  Ingress 
or  egress  over  it. 

The  testimony  of  the  appellee  concerning 
the  obstruction  of  the  way  was,  in  brief, 
that  cars  were  left  standing  on  the  switch, 
so  he  could  not  get  out  or  in  with  teams ;  that 
this  occurred  "every  few  days" ;  that  he 
could  hardly  get  out  or  In  with  a  load,  be- 
cause the  track  was  not  fixed  as  agcee^: 
that  there  was  no  way  of  going  out  or  in. 
from  bis  property,  except  over  a  12-foot  strip 
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between  the  awltcb'an'd  fh'e  elevator;  that' a 
■lope  oc  grade  had  beea  made  over  the  cftn- 
Teyor,  and  wagons  had  been  ataUed  at  dif- 
ferent times  at  that  point  He  testified  that 
he .  conjplained  of  this  condition,  bwt  appel- 
lants would  do  nothing.  A  witness  for  the 
appellee,  who  had  been  in  his'  building  for 
four  years,  testified:  "There  are  two  routes 
north  from  the  Perkins  building,  on  F^ni 
street,  to  Minnesota.  One  la  level,,  and  one 
has  quite  an  abrupt  ratee.  There  la  Mie  car 
there  nearly  all  the  time  on  the'  Weston 
■witch — stands  usually  at  the  conveyor — 
more  than  oaa  car  occasionally.  If  two  cars, 
and  one  waa  {rfncbed  downy  qnlte  likely  oyer 
driveway  of.  lev^  route.  Don't  know  just 
where  FeriJy'  street'  is.  Have  "bccaiibn  to 
drive  over  this  ground  bacjt  pf  Weston's.  The 
condition  there  has  not  canseil  very  nnieh 
Inconvenience;  Just  two  places  where  the 
■witch  can  be  crossed,  eight  feet  tn  #ldth.'' 

Ferry  street  extends  north  a'  short  Pit- 
tance to  Ufuneeota'  avenue,  one  of  the  prlf- 
diiBl  thoroughCarea  <tf  the  city.,  Prom  tfi^ 
location  and  nse  of  tbei  ■vfwe^^offep  pf  both 
partlea,  it  is  evident  that  the  us^  of  F^rjr 
street,  or  of  the  way  over  that  part  of  it 
vacated  by  tjie  last  ordinance,  affords  the  only 
practical  Ingress  and  egress  for  both  parties  in 
carrying  on  their  business.  It  is  also  appar- 
ent that  all  the  vacation  ordinances  were' 'Hi 
the  interest  of  the  lot  owners;  the  city  an- 
thorities  prpbably  believing  that  the  Improve- 
ments contemplated  would' t)e  of  substantial 
public  benefit  The  i>aits  va'cated  tn  the  Ih- 
terest  of  the  appellee  Were,  in"  their  unim- 
proved condition, '  o^  np '  public  nse.  The 
parts  vacated  at  the  Instance  of  the  appel- 
lants were  of  some  nse,  It  appears,- 1»  a  few 
famllieB,  although  the  street  being  practltali- 
ly  unimproved,  was  iii  a  bad  condition;  and 
it  doee  not  appear  tliat  any  ovM  has  com- 
plained of  the  vacation,  except  the  appellee. 
The  vital  qnestlon  to  tie  considered  Is  wheth- 
er, In  the  situation  here  presented,  grounds 
exist  for  an  Injunction  in  hts  behalf. 

The  parties  were  engage  In  the  sanie  busi- 
ness. The  importance  of  the  way  to  both, 
whether  it  remained  a  street  or  not,  was  ful- 
ly understood.  The  appellee  entered  into  a 
contract  recognizing  the  appellants'  rights  to 
grant  a  right  of  way,  thus  recognizing  the 
validity  of  the  last  vacation;  for,  if  the 
street  was  not  vacated,  his  right  to  pass  and 
repass  conld  not  be  questioned.  The  conduct 
of  the  appellee  for  ovisr  two  years  was  in- 
consistent with  the  theory  that  the  street 
had  not  been  vacated.  Bxpenditures  were 
made  and  the  way  Improved  by  the  appel- 
lants by  putting  In  cinders  and  crashed  rock 
from  time  to  time,  and  expenses  were  In- 
cnrred  In  locating  and  relocating  the  switch. 
the  appellee  saw  the  building  being  erected 
by  the  appellants,  partly  in  the  vacated 
•treet  without  objection,  and  without  at- 
tempting proceedings  to  prevent  it 

Courts  of  equity  frequently  refuse  relief 
iftei  undue  and  unexplained  delay,  when  ia- 


:jnstlce  voadd.  i«snlt,<tv." granting  it    City,., 
of  LeKveoworth  v.  Douglass,  59  Kan.  410, 
53  Pae,  123.     In  thia  ease  there  was  not 
only  long  delay,  bint  an  expreaa  recognition 
by  contract  of  the  rights  claimed  by  awKl- 
,lants.     With   fnll  knowledge;  of  the  facta, 
the  appellee  saw  ftt  to  secure  rights  and  prlv- 
-ilegea  by  negotiation  and;  agreement  which 
hef'Bow  asserts  ware  already  his.    Then  be 
reeognlzed  the .  vacaltion  m.  valid;    now  he- 
asserts  that  It  is  void:    Another  reason  is 
sugi^ested  iwhy  the  «ppellee's  prayer  for  an 
Injnnction  should:  be'  refused.     He  had  «n- 
gaged'ln.  the  same  undertaking  be  now  de- 
nounces'as  unlawful,  .  and  '  la  enjoying  the 
fratts  of  a.  Hke  proceeding.    He-claims  that  the 
streets  sontfa  and  east)  of  his.  lot  weoe  legal- 
ly vacated,  and  also  claims-  the  reversion  of 
adjacent  property..    Tet  the  ordfaiancea ,  are 
in  the  aam«  terma.    It  is  said  that  the  va-  , 
lldltr  of  tha  flrst  ordinanees  is  not  qnestlon-  , 
ed,  ana  that  tbe  appellants  have  no  standing  < 
to   queatfaxi   it   became  tUey  do  not  own 
property  abtitting  upon  the  part  of  the  street .. 
then  iv«]cateAi    This  tact  migiit  prevent  them 
from  obtaining  aOcBatatlve  relief;    but  are 
they  eatoppM  from   pleaMag  the  apparent 
want  of  equtty  ln>  tbe  claims  of  theln  ad-  < 
vcrsarr,  who  aascirte  rights  in  hlnnalf  of  .the 
'  tame  natufce  which  hft  declares  to  be  on- 
fonbded  in  ttaem?  -  Withevt  regard  to  this- 
feature  of  the  «aae,  liowever.  It  i»  belLeyed 
that  the  appellee  l«  bound  by  hia  contract 
and  his  acqatesoence  in  the  claima  of  tbe  ap- 
peUant&     His  remedy  lir  sot  the  extreme 
and  doubtful  one  of  settlng-aidde  anrordl- 
naaee,  but -of.enforclnsofebe' contract. 

■The  power  te  vacate  streets  la  exptesaly 
cenfecred  npan.iSie  «lty  council  by  law.   Tbe' 

1  Imitations  upon  that  power  were  considered 
ty  this  court  in  tbe  Leavenworth  depot  case. 
Just  dted,  and  in  Heller  v.  Atfslfijson,  T, 
&  S._I',  R,  Co.,  2a  Kan.  625.  The  legislative 
power  bvlBr  streeta  wag  again  discussed  in 
Hlghbarger  v.  Mllford,  tl  fean.  331,  SO  Pnc: 
633.  It  may,  be  con««d«|d  that,  notwithstand- 
ing the  plenary  power  of  legislation,  eqpKy.' 
will  interfere  in  a  proper  case  to  protect 
vested  rights;  but  how  far  a  xwurt  of  eqhity 
may  go  in  setting  aside  ordinances  enacted 
in  pursuance  of  legislative  authority  it  is  not 
necessary  now  to  decide.  The  power  of  a  city 
council  in  the  vacation  of  streets,  how  far  the 
motives  of  its  members  may  be  considered, 
and  the  effect,  where  the  object  is  the  ben- 
efit of  an  Individual,  are  questions  discuss- 
ed in  McQnillln  on  Mnn.  Oor.  {  61,  and  in 
Dillon  on  Mun.  Corp.  vol.  3,  {  1160,  and  notes. 
In  the  following  cases  diverging  views  of 
courts  upon  these  questlona  are  shown:  Tilly 
V.  Mitchell  &  Lewis  Co.,  121  Wis.  1,  98  N. 
W.  969,  106  Am.  St  Rep.  1007;  Kean  v. 
ESizabeth,  54  N.  J.  Law,  462,  24  Att.  495; 
State  ex  rel.  v.  Board  of  Park  Com'rs,  100 
Minn.  150,  116  N.  W.  1121,  9  U  R.  A,  (N.  S.) 
1045;  City  of  Morshalltown  v.  Forney,  61 
Iowa,  678,  16  N.  W.  740;  People  v.  A.,  T.  & 
S.  F.  Ry.  Co.,  217  lU.  694,  76  N.  B.  673.    The 
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court  Is  Inclined  td  th^olJlnioo  that  tbe  va- 
cating ordinances  are  vklld!  bnt  tt  Is  not 
necessarr  to  dedde  tliat  qnestlon,  since  the 
rights  of  the  parties  should  be  determined  by 
the  contract 

It  is  said  that  this  court  cannot  disturb 
the  Judgment,  since  the  evidence  la  not  all 
presented.  The  testimony  of  the  parties,  liow- 
ever.  Is  here.  The  contract  "was  pleaded,  and 
its  exlstenoe  is  admltteda  The  appeBaats 
concede  that  It  is  in  force ;  -  and  no  reason 
Is  shown  why  the  rights  of  botk  parties 
should  not  be  measured  by  its  terms.  Tm* 
the  appellee  says  It  has  not  beeu  kept  by 
the  other  party;  but  the. remedy  for  this  de- 
fault is,  not  In  rebpeislng  a  street  whldi  ths 
parties,  acguieselng  In  the  ordinance  of  the 
city,  have  treated  as  vacated,  but  by  protect- 
ing the  parties  in  ■■  the  reasonable  use  and 
enjoyment  of  the 'Privileges  given  by  thecon^ 
tract  This  does  not  necessarily  mean  that 
the  appellee  should  have  the  uni<estrlcted  use 
of  the  entire  width  of  the  formcir  stnset,  but 
a  reasonable  ilgbt  of  way,  cooslslcat  with 
the  business  at  both  parties,  without  vnneo' 
essary  hindrance  or  obstvncfilon. 

The  Judgment  reserves  the  rights  at  the 
railway  company,  whose  swftebes , are  mani- 
festly an  advantage,  if  not  Indlspensablei  to 
both  parties.  Ttds  >order  was  made  by  con- 
sent, and,  of  cooarse,  ts  proper.  But  the 
Jud^nent  annals  theordlnaaoe  vacating  the 
street,  and  forever  enjoins  the  appellants 
from  InteifertBg  with  Its  use  as  a  pUblle 
street  This  goes  tsfr  beyond  what  is  con- 
sidered equitable.  ■■:'.■■■ 

The  JudgiUent  Is  ^versed  and  the  cause 
remanded,  with  dlreettons'  to  enter  Judgment 
for  the  d^endaots.  AU  the  Justices  concur- 
ring: 

(ft  Ku.  841)  ' 

EVANS  V.  Central  life  ins.  co. 

(Supreme  Conit  of  i^aasss.    July  6,   1912.) 

(BtlMmh  Sy«ft«  Oourl.) 

1.  IwHtTBANCB  (I  l^O*)— CoirntAcrs— Appuoa- 
Tioif— RcPKESEirr&noifB  bt  Solioitob. 

One  who  sigQi  An  application  for  life  in- 
anraace  without  reading  it,  npop  the  assurance 
of  the  soliciting  agent  that  it  conforms  to 
representations  orally  made,  and  ttiat  sucti 
siKning  is  csstomary  hot  not  necessary,  may 
refuse  to  accept  a  polioy  tendered  him,,  on  the 
ground  that  it  does  not  .ine^t  such  representa- 
tions, notwithstanding  the  application  contains 
a  provision  that  no  statement  made  by  the 
solicitor  would  affect  the  rights  of  the  com- 
pany unless  embodied,  in  tha  written  applipar 
tion. 

[Ed.  Note.— For  other  cases,  see  Insurance,. 
Cent  Dig,  If  l«5-2Cf2;   Dec.  Dig.  |  130.*] 

2.  INSURANCK     ($    198*)— CONTBACTS— Pswn- 

TJM  Noti^— Rbcovebt  ov  Amount  Paid. 
Where  such  applicant  has  been  compelled 
to  pay  to  an  innocent  holder  a  negotiable  pre- 
mium note  giyen  at  the  time  of  such  applica- 
tion, he  may  recover  from  the  .company  the 
amount  so  -paid. 

[Ed.  Note. — ^For  other  cases,  see  Insurance, 
Cent  Dig.  H  467-167;    Dec.  Dig.  |  188.*] 


&  Costs  (|  172*)— Acnaazy'f  Vku. 

In  the  absence  of  a  statute,  allowing  It,  a 
snccessfui  plaintifl  is  not  entitled  to  recover 
his  attorney's  fee,  even  in  an  action  for  dam- 
ages on  aocoimt  of  the  defendant's  fraud  or 
malicious  miaconduct 

[Ed.  Note.— For  other  cases,  see  Costs,  Cent  , 
Dig.  fl  666-687;    Dec.  Dig.  |  172.*] 

4.  JUDUIIXHT   (f  263*)— Attobnet'S  Fkxs — 
ConronoTT  to  Issuxa  and  PBOor. 

A  Judgment  purporting  to  be  for  the  r»-  ■ 
covery  of  the' plain tfiTs  attorney's  fee  cannot  . 
be  upheld  en  the .  theory  that  it  was  allowed 
as  punitive  damagea,  where  the  record  shows 
that  no  issue  as  to  the  allowance  of  punitive 
damages  was  presented  or  determined^ 

[Ed.  Note.— For  other  cases,  ss*  Judgmentt  . 
Cent  Dig.  H  4^  444;    Dec  Dig.  f  26S.*] 

Appeal    from     District     Court,"  Harvey  ' 
County. 

Action  by  B.  F.  E^vans  against  the  Cen- 
tral Life  Inaoranoe  Company.  From  a  Judg- 
ment for  pklsitifl,  defendant  appeals.  Modi- 
fled  and  affirmed. 

3.  CL  Nicholson,  of  Nesrton,  and  Keene  A 
Gates,  of  Ft  Scott,  for  appeUant  Bara  Bn>> 
nine  and  Harry  W.  Hart,  both  of  Newtan, 
for'appeUeok 

MASON,  J,  n  F.  Evans  was  Induced  by 
a  soUcUlng  agent  of  the  Central  Life  Insur- 
au^e  Couipany  to  apply  for  Insurance  upon 
his  Ufa  He  gave  a  negotiable  note  for  $176 
for  the  first  premium,  and  signed  a  writtoi 
application,  which,  was  forwarded  to  the  com- 
paay'«  main  office.  A  policy  was  sent  to 
him;  hot  he  refused  to  acc^t  it  on  the 
ground  that  It  did  not  conform  to  oral  rep- 
resentations that  had  been  made  to  him  by 
tb0  agents,  concerning  the  cost  and  the  bene- 
fits ot  the  policy  he  was  to  receive.  The  r^jH 
resentations  included  a  statement  of  the 
amount  by  which  the  premium  would  be  re- 
duced each  year  by  a  distribution  of  surplus ; 
the  policy  .  contained  no  .guaranty  of  this 
aiuount  He  paid  $100  in  satisfaction  of  th« 
note,  which  bad  b^en  negotiated,  and  sued 
the  company  for  the  amount.  .He  recovered 
Judgment,  and  the  defendant  appeals. 

The  principal  contention  of  the  defeiidant, 
is  that,  even  .assuming  the  correctness  of  their 
plalntUTs  version  of  the  transaction,  no  ra-' 
covery  should  have  been  allowed,  becaufse  the . 
agents  had  no  authority  to  malie  the  repre-' 
sentatlons  referred  to,  and  the  plaintiff  had 
notice  of  4uch  want  of  authority.    The  basis 
of  this  contention  Is  a  provision  of  the  ap- , 
plication  (which  did  not  embo4y  the  repre-, 
sentations)  reading  as  follows:    "No  state- > 
ments,  promises  or  information  made  or  giv- 
en by,  or  to  the  persoa  soliciting  or  taking 
this  application  for  a  policy,  or  by  or  to 
any  person,  shall  be  blndlpg  on  the  company, 
or  In  any  maimer  affect  its  rights,  unless 
such  statements,  promises  or  Information  be 
reduced  to  writing  In  this  application  and 
presented  to  the  officers  of  the  company  at 
the  executive  office." 


•rer  other  esses  see  sune  topl«  aad  section  NOHBSB  la  Dec,  Dig.  ft  Am.  Dig.  Ksy-N«.  Serlss  «  B«v'r  Indexes 
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-  According  t»  tke-.  ploiatilTs  tastlarany,  at 
bl8  first  meeting  wltti  the  agents  he  figreed 
orally  to  take  «  policy,  and  gave  tbem  his 
note  for  tbe  first '  premlust.  lAter  one  of 
tbem  returned  and  asked  him  'toislgn  the 
written  apidJkatloni  Mylng,  bowever,^  /  tlwt 
while  this  wasv  cDstonary  .it  did  nofe  make 
Any  particiilBr  difference  wbother  be-  signed 
It  or  not. '  He  anmrered  that  he  wa«  too  tMisy 
to  talk  about  It  at  that  tlsDa  The  agent 
then  said  he  wished  to  8«ad  :oCC  the  applica- 
tion at  once,  and  the.  plaintiff  Signed  without 
rea:ding  It,  saying  tltat  lie  woold  take  it  for 
scanted  that  what  the  agent  said  was  true. 
Tbe  arollcatlen  gaite  no  specific  information 
■aa  to  the  terms  of  the  Insurance,  except  that 
it  was  to  be  on  the  twenty-payment  life  plan, 
for  |fiX)00  (In  two.  policies),  the  premium  to 
be  1176.50,  payable  annually,  the!  aj^wrtion- 
ment  of  snrplns  or  profits  to  Uie.pdllcy  JMld- 
er  to  be  regulated  by  sUch  principle  as  tbe 
company  should  adopt 

[1,1]  Cnder  the  plaintUTseTidenM'  he  fras 
Aot  bound  to  accept  the  p<^cy  tendered  him. 
Wbatever  may  hare  been  the  reatrlctlons 
upon  tbe  authority  of  the  agents,  they  rep- 
resented the  company  in  the  matte*'  at  so- 
Udtli^  and  procuring  tbe<  appUcatlop, '  and 
the  coBaptLoy  was  chargeable  withi  all  that 
they  knew  as  to  hew  It  was  obtained.  Pfles- 
ter  v.  Insurance  Co.,  86  Kan.  97,  116  Pac. 
-246.  The  company  could  not  repudiate  the 
act  of  the  agents  as  unauthorized  and  retain 
Its  fruits.  Wagon  Co.  t.  WUson,  79  Kan. 
633,  101  I'ac.  4.  This  action  Is  not  one  to 
compel  tbe.  Insurance  9ompany  to  issue  a 
policy  of  the  klind  difecrlbed  by  the  agents, 
but  in  efFect  one.  to  relieve  the  plaisitilC' from 
tbe  obligation  to  accept  the  policy  tendered 
him  on  the  ground  that  Its  character  ^ad. 
been  misrepresented — that  it  was'  not  tlie 
kind  of  policy  he  had  agreed  to  take.  In; 
Blanks  v.  Moore,  139  Ala.  624,  36  South.  788, 
a  similar  provision  In  the  written  appllcaW^ 
was  held  to  preclude  the,  applicant;  from  re- 
jecting the  policy  on  the  grotnd  that  it  did 
not  conform  to  the  oral  representations  of 
the  soliciting  agent  No  claim  was  there 
made,  howeTer,  that  the  application  was 
signed  without  a  full  kfiowledgie  and  under- 
standing of  Its  contents,  iand  t^  court  hetd 
the  rule  to  apply  which  forbids  the  varifttlim 
of  a  written  contract  by  parol  evidence.  As- 
suming that  in  tbe  present  case  the  applica- 
tion- was  sufficiently,  d'ednite  to  constitute  a 
complete  offer  to  accept  and  pay  (or  a  p«r- 
llcnlar  kind  of  policy,  the  evidence  warrant- 
ed a  finding  that  the  plaintiff,  through  Justi- 
fiable reliance  upon  the  assurances '  of  .  the 
company's  agents,  was  Ignorant  of  Its  con- 
tents. In  that  situation  the  controlling  prin- 
ciples are  those  applied  to  a  similar  state 
of  facts  In  tike  opinions  from  whitch  the  fol- 
lowing extracts  are  made : 

"It  is  contended  that  the  fraud  of  Kouser 
[tbe  agent],  If  snjfficle'ntly  alleged,  does  yet 
not  attach  to  the  defendant  [the  Insurance 
company].    This  la  asserted  on  tbe  strength 


of  the  provision  of  the  appllcstlcn  that  state- 
ments' and  premises  of  the  solicitor  shall  aot 
affect -the  rights  of  the  company  unless  re- 
duced to  writing  and  presented  In  ttte  ap- 
l^icatlon^  We  do ,  not  undectand  that  this 
provision  operates  to  eaatex  upon  the  com- 
.pany  the  right  to  retain  money  received' In 
consequence  Of  fraud  practiced  by  its  agent 
after  It  has  knowledge  of  the  fraud.  Hew 
could  it  retain  moaer  under  such  drcum- 
stanoes  wltiwut  becoming  party  to  13m  fraud? 
Upon  the  case  stated  there  was  never  a  free 
oonsent  to  tbe  apqparent  ««tract;  the  agent 
practloed  fraad  on  both  the  Insurer  and  In- 
sured, and  Justice  requires  that  the  con- 
tract be  held 'voidable  at  the  Instance  of  ei- 
ther party.  If  injured  thereby.  And  such  We 
canoelve  to  be  the  law  dedncible  from  tbe 
decisions  of  tliis  court  as  well  as  others." 
McKay  v.  New  York  Life  Ins.  Co.,  124  Ctel. 
271,-273,  66  Pae  1112. 

"The  provisloB  of  the  application  that  the 
company  should  not  be  affected  by  state- 
ments or  promises  made  by  o^  to  tbe  agent 
nnleas  the  same- were  redn<ced  to  wrltlag  and 
presented' in  the  applieatlon  can  be  of  no 
avail  to  defendUBt  OH  the  facts  which  tbe 
evidence  for  the  plaintiff  tended  to  show. 
For  present  purposes  It  is  stttDcleat  to  say  of 
such  provisAotk  that  plaintiff  had  no  knowl- 
edge of  tt  and  did  not  assent  to  It  although 
such  knowledge  might  be  imputed  to  him  If 
his  signature  te  thfe  api^ication  -  had  been 
honestly  obtained,  yet  since  the  instrument 
as  completed  by  tbe'Sgent  was  frandalent  as 
to  plaintiff,  it  niust'  follow  that  defendant 
can  derive  no  advantage  from  any  stipula- 
tion thus  fraudulently  pKecnred."  La  Mar- 
che  V.  New  York  Life  Ins.  Co.,  126  Gal.  4198, 
•802,  603,  68  Pat  1058. 

"ft  was  stipulated  '  In  the  application, 
which  was  made  part  of  the  policy,  that  *no 
statements,'  promises,  or  tnfontaatlon'  made 
or  'given  '■  by  or  to  the  person  soliciting  or 
taking  thte  'ap|>llcatldn  tor  a.  pcdlcy,  or  by 
or  to  any  other  pei^son,  shall  be  binding  on 
the  oompany,  or  'In  lany  manner  affect  its 
rights,  unless  sncb  statements,  promises,  or 
infeematiOB  shall  be  reduced 'to  writing,  and 
presented  to  the  officers  of  the  company  at 
the  home  office,  in  this  application.'  Coun- 
sel's contention  Jb  that  this  clause  is  ai^I- 
caUe  to  this  case,  and  hence  the  false  repre- 
sentations of  Wood,  even  If  made,  are  wholly 
Irrelevant  and  Immaterial;  and  he  cites. In 
support  of  this  proposition  Insurance  Co.  ▼. 
Fletcher,  117  U.  8:  519,  6  Sup.  :Ct  837,  29  L. 
Ed.  934.  The  learned  counsel  has,  however, 
failed  to  observe  that  that  was  sn  action  ui>- 
oa  the  contract,  to  recover  fxvva  the  policy, 
and  tb^t  In  its  ,oplnJU>n  the  court  e:q?ressl7 
recognizes  that  the  fraud  of  the  agent  who 
obtained  the  appUca^on  would  have  been  a 
good  ground  Cor,  rescission  by  canceling  the 
P9llcy  and  retu^nlfig,  ,tbe  premiums."  Mc- 
carty, V,  New  Xoi*  Llf^  Ins.  Co.,  74  Minn. 
530,  77  N.  W.  426. 

In  testifying  concerning  one  of  the  repre- 
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WBtattons  made  to  Mm,  tbe  plaintiff  said: 
"I  didn't  believe  It  It  was  too  good  to  be 
trne."  The  defendant  urges  that  this  is  fa- 
tal to  a  recovery,  becanse  it  shows  that  tbe 
plaintiff  did  not  In  fact  rely  apon  the  repre- 
sentation, and  could  not  have  been  misled 

'  by!  it  Tbe  plaintiff  may  have  doubted 
whether  the  company  would  insure  him  on 
as  favorable  terms  as  the  agents  represent- 
ed, bnt  he  was  not  on  that  account  required 
to  accept  insurance  on  whatever  terms  the 
company  saw  fit  to  offer. 

Testimony  concerning  the  statements  of 
the  sollcltiug  agents  was  objected  to  as  an 
attempt  to  prove  their  authority  by  their 
own  declarations.     Most  of  it  was  compe- 

'  tent  upon  the  theory  already  Indicated,-  and 
the  rest  was  not  (M'ejadiclal.  The  contention 
Is  made  tbat  the  plaintiff  had  the  benefit  of 
the  policy  issued  by  the  company.  He  re- 
turned it  very  soon  after  its  receipt.  It  was 
sent  to  him  again,  and  be  again  returned  it, 
with  a  letter  stating  that  under  no  circum- 
stances would  he  accept  it  Later  be  asked 
tbe  company  to  return  him  the  policy,  but 
this  was  nearly  two  years  after  its  issu- 
ance, at  the  time  whea  it  had  on  any  ttieory 

.ceased  to  be  effective. 

[3]  In  addition  to  tbe  amount  paid  by  the 
plaintiff  in  settlement  of  the  note,  the  court 
gave  him  judgment  for  $60  for  his  attor- 
ney's fee  in  tbe  present  action.  In  some  Ju- 
risdictions the  recovery  of  am  attorney's  fee 
is  allowed  as  an  element  of  damages  re- 
sulting from  fraud  or  malicious  misconduct 
13  Cyc.  79:  20  Gya  142.  In  Winstead,  Sher- 
iff, y.  Hulme,  32  Kan.  668,  4  Pac.  894,  it 
was  said  that  In  a  replevin  action  attorney's 
fees  cannot  be  recovered  when  the  elements 
of  malice  or  oppression  do  not  mingle  in  the 
controversy.  The  language  used  might  seem 
to  imply  tbat  if  these  elements  were  present 
such  a  recovery  might  be  had.  It  Is  evident 
from  the  entire  opinion,  however,  that  what 
tbe  court  had  in  mind  was  that  under  such 
circumstances  punitive  damages  might  be  re- 
covered, and  in  that  case  the  amount  nec- 
essarily expended  by  the  prevailing  party  in 
the  litigation  might  be  considered  In  fixing 
the  amount  It  has  been  said  that  this  may 
be  done  without  evidence  of  snch  amount 
(Titus  v.  Corkins,  21  Kan.  722),  and  that  the 
reception  of  evidence  thereof  is  not  error 
(Dnff  V.  Read,  74  Kan.  730,  735,  88  Pac.  263). 
In  A.,  T.  A  S.  F.  R.  Oo.  v.  Stewart,  65  Kan. 
667,  672,  41  Paa  961,  the  allowance  of  an  at- 
torney's fee  in  addition  to  exemplary  dam- 
ages was  conceded  to  be  erroneous.  Attor- 
ney's fees  in  tiiO'case  in  which  the  judgment 
is  rendered  taav«  never  been  allowed  as  such 
In  this  state,  except  where  specifically  au- 
thorised by  statute,  or  by  agreement  and  we 
think  it  must  be  said  tiiat  the  law  does  not 
allow  their  recovery,  evto  in  actions  for 
damages  resulting  from  fraud  and  mali- 
cious misconduct    In  some  states  exemplary 


damages  are  treated  as  fn  part  compensa- 
tory, and  a  recovery  of  the  amount  expended 
in  the  litigation  is  allowed  as  an  item  there- 
of. See  cases  cited  in  notes  In  8  Am.  St 
Rep.  168;  4  L.  R.  A.  (N.  S.)  M7;  and  28  U 
R.  A.  (N.  S.)  761.  In  this  state  exemplary 
damages  are  not  regarded  as  compensatory 
In  any  degree,  but  are  awarded  solely  a^ 
punishment  Machinery  Co.  v.  Smith,  87 
Kan.  331,  124  Pac.  414,  decided  Jnne  8,  1912. 
The  amount  of  damages  that  should  be  al- 
lowed as  pnnisbment  In  a  given  case  cannot 
be  determined  by  any  fixed  rule.  The  fact 
that  the  offender's  misconduct  has  caused 
the  injured  party  to  Incur  the  expense  of 
litigation — an  expense  fbr  wUch  :(exaept  as 
to  items  taxable  as  costs)  he  cannot  claim 
compensation— Is  merely  one  of  the  mattera 
that  may  be  considered  in  fixing  it 

{4]  It  is  argued  that  Qie  judgment  for  tbe 
additional  $60  in  this  case  may  be  upheld 
as  an  award  of  punitive  damages.  The  pe- 
tition did  not  claim  punitive  damages,  bnt 
did  ask  a  recovery  of  attorney's  fees  as  sucli, 
and  the  journal  entry  so  characterised  the 
amount  allowed.  No  issue  as  to  the  allow- 
ance of  punitive  damages  seems  to  have 
been  presented  or  decided.  The  Judgment 
will  therefore  be  modified  by  the  deduction 
of  the  amount  allowed  as  an  attorney's  fee. 

The  Judgment  Is  affirmed,  with  the  modifi- 
cation Indicated.  Ail  the  Justices  concux^ 
rUub 

(87  K&n.  682) 

MARTIN  et  al.  v.  BATTET  et  al. 
(Snpreow  Court  of  Kansas.     July  9,  1912.) 

(Sytlabui  ly  the  Court.) 

1.  Venuk  (8  5*)  — Natdm  or  AcnoK  — Ac- 
tions Relatiro  to  Rkal  Pbopektt. 

An  action,  which  had  for  its  purpose  the 
determination  of  the  Interests  of  tbe  contend- 
ing parties  in  several  tracts  of  land  and  the 
partition  of  the  same  among  them,  is  local  in 
character,  and  must  be  brought  in  the  coanty 
in  which  the  land  is  located;  and,  where  a 
plaintiff  brought  an  action  in  a  county  where 
one  of  the  tracts  is  located,  and  in  which  some 
of  the  defendanta  had  an  interest,  and  where 
he  undertook  to  bring  into  the  action  infants, 
who  owned  bind  In  a  coonty  remote  from  the 
one  in  which  th*  action  was  brought,  but  had 
no  interest  in  the  land  situated  in  the  latter 
county,  there  was  no  jurisdichon  of  the  sub- 
ject-matter of  tbe  action,  so  far  as  it  affected 
the  land  of  the  infant  defendants;  and  no  con- 
sent of  theirs  could  give  jurisdiction  to  the 
conrt  of  these  issues,  Or  validity  to  tbe  Judg- 
ment based  thereon. 

[Ed.  Note.— For  other  cases,  see  Venneb 
Cent  Dig.  K  4-11;  Dec.  Dig.  |  6.*] 

2.  iNVAifTs   (I   80*)— Actions— ■AppoiRTmire 
OF  Odakdxan  Ad  Tartat.  > 

In  such  a  case  the  court  has  no  authority 
to  appoint  a  guardian  ad  litem  for  the  infant 
defendants:  nor  can  a  guardian  ad  litem  be 
appointed  nntil  service  has  been  obtained  up-* 
on  the  infants  and  Jurisdiction  over  them  ac- 
quired, as  the  Code  directs. 

[Eld.  Note. — For  other  cases,  see  Infants, 
Cent  Dig.  H  210-221;   Dec.  Dig.  |  80.»] 
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8.  WttUB  (I  778*>-.BioH»  w  iJtoAwra  — 
Election.  ,  .         3.  ^    . 

A  wife  domiciled  la  IiIinoig__died  there, 
owning  lands  in  that  state  and  in  Kansas.  She 
left  a  will,  Ki'ving  her  hnsband  a  life  estate  in 
all  of  her  property,  after  which  it  was  to  goto 
the  other  heirs  in  desienated  proportions.  The 
will  was  probated  in  Illinois,  and  an  authenti- 
cated copy  of  it  was  sdmitted  to  record  and 
grobate  in  this  state.  In  Illinois  the  surririn:! 
usbnnd  determined  to  take  under  the  will,  and 
he  entered  into  the  possession  of  the  property 
devised,  and  accepted  and  enjoyed  the  provi- 
•ions  made  for  him  in  the  will.  Beld,  that  he 
elected  to  take  under  the  will;  and,  having 
done  so  in  that  state,  it  is  effectual  in  Kansas, 
as  he  could  not  elect  to  take  under  the  will  in 
Illinois  and  under  the  law  In  Kansas. 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent 
Dig.  H  2004.  2006.  2010;   Dec.  Dig.  |  778.*] 

Appeal  from  District  Conrt,  Jewell  County. 

Action  by  P.  L.  Martin  and  another  against 
Galen  8.  Battey  and  others.  Judgment  for 
defendants,  and  plaintiffs  appeal.    Affirmed. 

F.  li.  Martin  and  F..  F.  Priiu,  tx>tli  of 
Butchlnson,  and  B.  C.  Fostlethwalte,  of  Jew- 
ell City,  for  appellants.  R.  W.  ±urner,  of 
Blllsboro,  New  Mexico,  and  Lutz  &  Jordan, 
of  Beloit,  for  appellees. 

JOHNSTON,  0.  J.  This  was  an  action  by 
the  appellants,  F.  U  Martin  and  Florence  L. 
Sawyer,  to  quiet  their  title  to  a  half  section 
of  land  situated  In  Jewell  county.  They  al- 
leged that  they  held  the  legal  title  In  fee 
simple,  and  that  Galen  S.  Battey  and  Galea 
S.  Battey,  Jr.,  a  minor,  claimed  some  inter- 
est In  the  land,  and  had  represented  to  oth- 
ers that  they  had  an  interest  In  the  land 
adverse  to  appellants,  thus  slandering  the 
title  and  preventing  appellants  from  making 
a  sale  of  the  land,  but  that  appellees'  claim 
of  title  was  illegally  made,  and  constituted 
a  cloud  and  incumbrance  on  the  land,  and 
appellants  therefore  asked  that  their  title  be 
quieted. 

Shortly  after  the  original  petition  was 
filed,  it  wna  amended  by  adding  Marjorle 
Battey  White,  Charles  Wheaton  Battey, 
Walter  Sibley  Battey,  and  Galen  Bradford 
Battery  as  parties  defendant,  and  asking  the 
quieting  of  the  title  as  against  the  adverse 
claims  asserted  by  the  new  parties.  In  an 
answer  and  cross-petition  of  the  defendants, 
they  alleged  that  they  were  the  owners  of 
the  property,  and  bad  acquired  it  through 
the  will  of  their  grandmother,  Pauline  A. 
Battey,  subject  to  a  term  estate  for  the  use 
of  Clara  Ellen  Battey,  so  long  as  she  should 
remain  the  wife  of  Oalen  S.  Battey,  the  son 
of  the  testatrix.  It  was  alleged  that  the 
will  was  duly  admitted  to  probate  by  the 
county  court  of  Bureau  county.  111.,  where 
the  testatrix  resided  at  the  time  of  her 
death,  and  that  the  will  so  probated  had 
been  duly  admitted  to  record  and  probate  in 
the  probate  court  of  Jewell  county,  and  th'&t 
letters  testamentary  were  duly  Issued  by 
that  conrt. 

The  appellants,  for  answer  to  the  cross- 


petitlMi,  pleaded  a  Judgment  of  the  district 
court  of  Reno  county,  Kan.,  rendered  April 
9,  1902,  In  favor  of  Losada  li.  Battey,  where- 
in he  was  plaintiff  and  all  the  appellants 
were  defendants,  except  Galen  Bradford  Bat- 
tey, who  was  born  after  the  rendition  of  the 
judgment;  and  they  alleged  that  Losada  I* 
Battey  had  since  that  time  conveyed  the 
land  to  appellants.  The  reply  to  this  answer 
was  that  the  conrt  was  without  jurisdic- 
tion to  render  the  Reno  county  judgment 
On  the  issues  formed  a  trial  was  bad.  and 
the  court  made  elaborate  flndinss  of  fact, 
and  concluded  that  the  title  to  the  land  was 
In  the  appellees,  subject  to  the  term  estate 
of  Clara  Ellen  Battey,  and  that  this  estate 
had  passed  and  belonged  to  appellants. 

It  appears  that  the  land  Involved  here,  as 
well  as  other  tracts,  was  the  property  of, 
Paulino  A,  Battey  prior  to  and  at  the  time 
of  ber  diMith  on  July  11,  1807.  The  home 
of  the  family .  was  in  Bureau  county,  111., 
and  she  left  as  survivors  her  husband,  Owen 
I W.  Batt^,  and  her  two  sons,  Losnda  I* 
Battey  and  Galen  D.  Battey,  who  were  her 
only  heirs  at  law.  A  few  weeks  before  her 
death  she  executed  a  will.  In  which  her  hus- 
band was  named  aa  executor,  and  which  was 
duly  probated  In  Bureau  county,  111.  Short- 
ly after  it  was  probated  there  an  authentl-. 
cated  copy  of  the  will  and  of  the  probate  of 
the  Illinois  court  was  admitted  to  record  In 
tbe  probate  court  of  Jewell  county,  and  an 
executor  appointed.  In  this  will  she  gave  a 
life  estate  in  all  of  her  property  to  ber  hus- 
band, and  she  gave  Clara  Ellen  Battey,  the 
second  wife  of  her  son,  Galen  S.  Battey,  a 
term  estate  In  the  land  in  controversy,  as 
well  as  in  other  land,  and  tbe  remainder  In 
fee  simple  to  the  children  of  Galen  S.  Bat- 
tey. When  Pauline  A.  Battey  died,  Galen 
S.  Battey  bad  one  child,  called  Mnrjorle, 
bom  of  his  first  marriage.  He  was  then 
living  with  his  second  wife,  Clara  Ellen  Bat- 
tey. Of  the  second  marriaeie,  Walker  Sibley 
Battey  was  bom  July  22, 1897,  Charles  Wheat- 
on Battey  on  February  7,  1899,  and  Galen 
Bradford  Battey  on  May  22,  1903.  In  the 
will  Losada  In  Battey  was  given  the  use  of 
real  estate  in  Illinois  and  Kansas  during  his 
life,  after  which  It  was  to  pass  to  his  chil- 
dren, if  he  had  any.  Authority  was  given 
to  tbe  executors  to  sell  this  land  and  rein- 
vest the  proceeds  of  it  In  other  property  for 
his  use  and  benefit,  if  it  was  deemed  profit- 
able to  do  so.  Owen  W.  Battey,  the  hus- 
band of  the  testatrix,  qualified  and  acted  as 
one  of  the  executors  of  the  will,  and,  after 
taking  legal  advice  as  to  his  rights  as  hus- 
band of  the  testatrix,  determined  to  take  un- 
der the  will,  and  he  entered  into  possession 
of  the  property,  the  use  of  which  was  devised 
to  hlih.  He  never  made  a  formal  renuncla- , 
tlon  of  his  rights  under  the  will.  About  a , 
y«ar  and  a  half  after  the  death  of  his  wjfe,' 
Owen  W.  Battey  died.  A  few  months  after 
the  death   of  Owen   W.   Bnttey,  Losada  I* 
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Battey  Instlttited  an  acHonln  tb«  lUinola 
conrt  to  contest  the  will  of  bla  mother,  and 
after  tbe  Issues  were  made  up  and  the  case 
was  ready  for  trial  he  dismissed  It.  Prior 
to'  that  time,  he  had  taken  possession  of  the 
property,  the  use  'of  which  was  given  to  him 
by  the  will,  and  he  also  received  the  rents 
and  profits  derived  from  it. 

While  the  action  to  contest  the  will  was 
still  pending,  and  on  February  17,  1900,  he 
brought  an  action  in  Reno  county,  Kan., 
naming  Galen  S.  Battey  and  Clara  Ellen 
Battey,  his  wife,  and  Marjorle  Batte;^  as 
defendants.  He  alleged  that  he  was  the 
owner  of  an  Indlvlded  half  of  a  tract  of 
land  in  Beno  county  and  of  several  tracts 
in  Jewell  county,  and  he  asked  for  a  parti- 
tion of  the  same.  The  summons  was  served 
on  Galen  S.  Battey  and  his  wife  in  Mitchell 
county;  but  his  daughter,  Marjorle,  who  re-' 
sided  in  Illinois,  was  not  served.  Galen  9; 
Battey  and  his  wiffe  answered,  setting  up 
the  will  and  tbe  proceedings  under  it,  alleg- 
ing that  Clara  KUen  Battey  was  in  the  ex- 
clusive possession  of  tbe  land  under  the 
will  as  a  term  tenant;  that  Losada  L.  Bat- 
tey had  been  given  a  life  Interest  In  certain 
lands  nnder  the  will,  and  that  be  had  ac- 
cepted the  conditions  of  the  will  and  enter- 
ed Into  the  use  of  the  property  so  given  to 
blm;  and  that  he  liad  no  interest  of  any 
kind  In  tbe  land  in  Jewell  county.  On  July 
Id,  1900,  an  amended  petition  was  filed  in 
that  action,  in  which  Charles.  Whea ton  Bat- 
tey and  "Walker  Sibley  Battey,  the  other  Chil- 
dren of  Galen  S.  Battey  theu  living,  were 
named  as  defendants,  aiid  in  it  lie  described 
an  additional  tract  of  land  In  Jewell,  county, 
claiming  to  Own  a  half  Interest  In  ftj  and, 
alleging  that  defendants  were  in  possession 
and  receiving  the  rents  and  profits  of  it. 
Afterwards  an  afildavlt  was  filed  for  serv- 
ice by  publication  on  Miirjorie .  Battey,  In 
which  It  was  stated  that  the  action,  was 
brought  to  determine  the  title  to  real  es- 
tate, and  for  a  partition  of  the  same.  A 
summons  against  the  Infant'  boys  was  then 
sent  to  Mitchell  county,  and  a  return  made 
that  service  had  "been  personally  made  upon 
them.  The  court  appointed  an  attorney  as 
guardian  ad  litem  for  the  three  minor  de- 
fendants, who  filed  an  answer,  which  was  a 
general  denial,  and  which  Invoked  the  pro- 
tection of  the  court  because  of  the  teader 
years  of  these  Infant  defendants. 

Afterwards,  and  on  October  11,  1900,  a 
second  amended  petition  was  filed,  In  which 
the  lands  in  Jewell  county,  as  well  as  in 
Reno  county,  were  described,  an4  be  alleged 
that  he  owned  a  half  Interest  in  them;  that 
the  defendants  owned  the  other  half  Interest, 
but  the  exact  interest  of  each  be  did  not 
know;  that  he  was  entitled  to  tbe  Immediate 
possession  of  his  one-half,  but  that  they  had 
wrongfully  kept  him  out  of  tbe  possession; 
and  he  stated  that  the  value  of  the  posses- 
sion was  (2,000  per  year  from  January  1, 
1808t  and  defendants  were  therefore  Indebt* 


ed  to  blm  in  ^he  ram 'of  |8,O0i). '  He  asked 
Judgment  for  partition  and  for  possession 
of  his  share,  and  also  for  $8,000,  the  value 
of  the  use  while  he  was  excluded,  from  bis 
land.  A  separate  answer  was  filed  by  the 
guardian  ad  litem,  which  denied  generally, 
and  also  specially  as  to  liability  for  rents 
and  profits,  and  alleged  that  tbe  children 
owned  the  Jewell  county  land  through  tbe 
will  of  their  grandmother,  and  a  recovery 
of  tbe  costs  was  asked.  An  answer  was 
also  filed  for  Galen  S.  Battey  and  Clara  El- 
len Battey,  setting  out  the  will.  Us  accept- 
ance by  the  parties,  and  the  dlsposUiou  of 
the  real  estate  in  accordance  with  Its  terms, 
and  alleging  that  Losada  L.  Battey  was  es- 
topped to  question  its  provisions,  and,  fur- 
ther, was  .indebted  to  them  for  th^  use  of 
property  transferred  by  the  wUl,  and  askedi 
that  they  be  reimbursed  for  expenditures 
which  they  ba4  made  op  the  property.  On 
April  9,  1002,  after  a. Juiy  had  been  Im- 
paneled to  try  the  case,  tbe  attorneys  for 
Ijbsada  L.'  Battey  and  for  Galea  S.  Battey 
and  Clara  Ellen  Battey  entered  into  nego- 
tiations for  a  settlement,  and  they  finally 
made  an  agreement,  which  was  reduced  .to 
writing.  The  parties  to  the  agreement  were 
Clara  Ellen  Battey  and  her  husband  and 
Losada  L.  Battey  and  his  wife.  No  one  else 
signed  it;  but  it  was  submitted  to  the  guard- 
ian ad  litem  for  the  minora.  By  It  a.  set- 
tlement was  made  by  tbesQ  aidult  partiesr 
which  adjusted  differences  which  had  aris- 
en between  them,  and  recogulzed  the  Inter- 
est of  Losada  L.  Battey  In  property  in  Kan- 
sas, Illinois,  and  Kebrtlska,  and  under  which. 
Clara  L.  Battey  was  to  purchase  his  interest 
in  the  property  for  $9,000.  He  filled  to 
carry  out  bis  part  of  the  agreement,  and,  aft- 
er a  suit  had  been  brought  by  Clara  Ellen 
Battey  to  enforce  tbe  agreement,  a  new  one 
was  made  between  •  ^emi  by  which  deeds 
were  exchanged  between  the  adult  litigants,, 
and  Clara  Ellen  Ilattey;  and  hej:  husband  ex- 
ecuted a  quitclaim  deed,  which  purported  to- 
convey  the  land  in  controversy  In  this  ac- 
tion. A  Judgment  was  entered,  decreeing  a 
division  of  property,  and  which,  among  oth- 
er things,  adjudicated  that  Losada  L.  Bat- 
tey was  tbe  owner  of  an  undivided  one-half, 
of  the  land  in  controversy^  and  directing  a 
partition  .of  the  same.  Commissioners  to- 
make  the  partition  were  named,  and  they 
subsequently  acted  .Aud  reported  their  ac- 
tion, to  the  court.  The  report  was  approved 
and  filed  In  tbe  district  court  in  Reno  coun- 
ty, although  they  did  not  view  the  land  In. 
Jewell  county.  A  final  order  was  made, 
barring  the  children  from  any  Interest  In  the 
lands  allotted  to  Losada  L.  Battey. 

[1]  The  prlnci^l  question  in  tbe  case  Is 
the  effect  of  tbe  Reno  county  Judgment  on 
the  minors'  Interests  iu'  the  lands  In  Jewell 
county.  Did  the  Reno  county  court  acquire 
Jurisdiction  of  the  land  In  Jewell  county,  or 
of  the  persons  of  the  appellees?  The  peti- 
tion filed  there  asked  for  partition,  but  tbe 
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amended  petltl6i>,  Under  wbl<9i  «n  attempt 
was  made  to  bring  the  minora  into  the  caae, 
proceeded  on.  the  theory  that  tbe  iflalnttff 
was  out  of  poBsession;  and  therefore  a  de- 
termination of  the  title  and  a  recovery  of 
poaseaBlon  was  sought  The  actlta  was  for 
the  poeaeealon  and  partition  of  lands  la 
B^esao  connty,  as  well  as  of  tracts  in  ilefwell 
ooonty.  The  appellees^  however,  had  no  in- 
terest In  the  Reno  oonnty  land,  and  did  not 
reside  there.  They  claimed  title  to  Jewell 
oonnty  land,  bat  had  no  concern  as  to  what 
was  dime  with  that  in  BSeno  oonnty.  How 
could  an  action  be  brongbt  In  Reno  county 
to  determine  the  title  and  reoorer  an  inter- 
est in  real  property  in  Jewdl  county?  The 
Code  provides  that  an  action  "for  the  recov- 
ery of  real  property^  or  for  any  estate  or  in- 
terest therein,  or  for  the  determination  In 
any  form  of  any  sach  right  or  interest,  or 
to  bar  any  defendant  tberefrotn,"  or  "for 
the  partition  of  real  property,"  must  be 
brought  in  the  connty  In  \^lch  the'  real 
property  is  situated,  nnlees  it  is  an  entire 
tract,  situated  in  two  ve  more  counties  in 
which  event  It  can  be  brought  in  either 
connty.  CJtv.  Code,  |  48  (Gen.  St.  1909,  f 
5641).  So  strict  is  this  requirement  that, 
tf  a  party  seeks  to  recover  the  possession  of 
land,  and  It  consists  of  separate  tracts  in 
two  or  more  coontles,  separate  actions  must 
be  brought  in  the  counties  where  they  are 
situated.  This  is  true,  although  the  same 
parties  are  contesting  for  es<^  of  the  tracts. 
In  Jones  v.  Investment  Co.,  79  Kan.  477,  09 
Pac.  1129,  an  action  was  brought  in  Sedg- 
wick county,  to  quiet  the  title  to  kind  in 
Scott  county,  against  defendants,  who  claim- 
ed no  interest  in  the  Sedgwick  county  land, 
and  it  was  expressly  held  that  the  court  had 
no  Jurisdiction  over  the  Scott  county  lands. 
It  was  said:  "The  question  is  not  one  of 
misjoinder  of  causes  of  action,  but  is  one 
of  venue  over  disconnected  and  unrelated 
subjects  of  actl<m;  and  the  plaintiff  could 
not  enlarge  the  Jurisdiction  of  the  Sedgwick 
county  court  to  Include  Scott  connty  land, 
claimed  only  by  the  plaintiffs  In  error,  by 
sning  other  defendants  in  Sedgwick  county, 
who  claimed  Sedgwldc  county  land  only." 

A  party  seeking  to  recover  land  cannot 
compel  another,  claiming  Interest  in  or  title 
to  it,  to  litigate  the  title  tn  any  county  ex- 
cept where  the  land  is  situated.  Under  the 
statute,  the  subject  of  the  action  must  be 
within  the  Jurisdiction  of  the  court;  and  no 
Judgment  which  it  can  render  In  one  connty, 
determining  title  or  right  of  possession,  can 
affect  land  in  a  distant  county,  any  more 
than  such  a  Judgment  could  affect  land  in 
another  state.  A  Judgment  affecting  title 
to  realty  can  only  operate  on  the  res  that 
la  within  the  Jurisdiction  of  the  court  render- 
ing It.  A  party  may  rely  on  what  is  shown 
by  the  records  of  the  court  having  Jurisdic- 
tion, and  may  safely  purchase  an  interest, 
without  looking  to  the  records  in  courts  la 


other  cdunflea  or  states.  IMeed,  it  has 
been  held  that  a  plaintiff,  having  brought  an 
action  for  the  recovery  of  real  property  ta 
the  proper  county,  oannot,  after  the  parties 
have  appeared,  amend  and  add  a  transitory 
cause  of  action.  The  two  cannot  be  blended. 
Neal  v.  Reynolds,  88  Kan.  432,  16  Pac.  78B. 
In  Dwelle  v.  Hinde  et  al:,  18  Ohio  Gir.  Ct.  R. 
618,  the  action  was  preperly  brought  as  to 
one  brandi  of  the  case;  bat  in  anoUier  branch 
the  plaintiff  undertook  to'  have  an  interest 
in  leal  estate,  which  was  situated  in  anoth- 
er county,  determined,  and  it  ^as  held:  "As 
to  the  interest  of  sach  defendants  in  real 
estate  located  In  aaotiier  cotmty,  the  court 
in  such  action  would  not  acquire  Jurisdiction, 
and  defendant  cannot  be  repaired  to  answer 
as  to  his  Interest  In  such  land,  and  have  his 
Interest  therein  determined  by  the  court  in 
such  action."    Syl.  pah  1. 

As  the  Code  BpeelBcally  provides  that  ac- 
tions for  the  recovery,  partition,  determlna- 
tlou  of  an  Interest,  or  sale,  '.of  real  propeMy 
mtist  be  brought  in  the-ctfanty  where  the 
real  property  is  situated,  except  in  the  cases 
mentioned,  there  can  be  no  Jurisdiction  of 
the  subject-matter  of  such  aia  action  in  any 
other  county.  If  the  court  Is  asked  to-  act 
upon  the  person  of  the  defendant,  the  ac- 
tion may  be  tried  in  any  county  Where  the 
defendant  may  be  served,  and  a  lack  of  Jti- 
rladictioh  over  him  may  be  waived;  but 
when  the  court  is  called  upon  to  act  upon 
real  estate,  it  Is  essenUal  that  the  action 
shall  be  brought  within  the  prescribed  terri- 
torial Jurisdiction,  and,  if  not  brought  there, 
the  court  is  without  power  to  adjudicate  the 
Issues,  either  with  olr  without  the  consent  of 
de  parties.  In  Jacks  et  al.  v.  Hoore,  88 
Ark.  31,  which  was  an  action  for  injnry  to 
real  property,  a  question  arose  under  a  stat- 
ute which  provided  that  such  an  action  must 
be  brought  in  the  county  where  the  land  is 
situated;  and  it  was  held  that,  although  no 
exception  was  taken  in  the  trial  court  as  to 
Jurisdiction,  there  was  no  authority  to  try 
the  case,  and  that  no  consent  of  imrties,  ei- 
ther express  or  implied,  could  give  Juris- 
diction to  the  court  or  validity  to  its  Judg- 
ment In  Ophir  Silver  Min.  Co.  v.  Superior 
Court,  147  Cal.  467,  82  Pac  70,  8  Ann.  Oas. 
340,  an  action  to  enjoin  a  trespass  <m  land 
was  held  to  be  local,  smd,  behig  local,  could 
only  be  brought  in  the  state  or  county  where 
the  land  was  located,  and,  not  being  brought 
there,  it  should  have  been  dismissed  as  with- 
out Jurisdiction.  In  Nashville  v.  Webb,  114 
Tenn.  432,  86  S.  W.  404,  4  Ann.  Cas.  1160,  it 
was  held  that,  if  a  local  action  was  brotight 
in  the  wrong  county,  the  court  could  acquire 
no  Jurisdiction  of  the  suit;  and  thkt  consent 
itself  could  not  give  the  court  Jurisdiction. 
See,  also,  Munger  v;  Oro^e,  115  111.  App.  189; 
Peterson  r.  PoWler,  73  Tex.  624,  11  S,  W. 
534;  Den,  Watson  et  al.  v.  Kelty  et  al.,  16 
N.  J.  Law,  617 ;  New  Albany  &  Salem  Rail- 
road C4.  and  Others  v.  Huff,  19  Ind.  444; 
Austin's  Heirs,  etc.,  v.  Bodley,  20  Ky.  434.  > 
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■  Thcire  heiSig  no .  Jtirlsdictiloa  In  tbe  R6no 
county  court  as  to  the  Jewell  county  lands, 
its  Judgnient  did  not  afCect  tbe  Interests  of 
tbe  children  named  as  defendants  in  that 
action  In  the  lands  tn  Jewell  county;  and 
certainly  It  could  not  affect  tbe  child  born 
since  tbe  judgment  was  rendered.  It  is  said 
that  they  were  brought  into  court,  and,  hav- 
ing litigated  the  question  of  partition,  are 
bound  by  tbe  result  of  the  litigation.  The 
pleadings,  as  well  as  the  affidavit  for  publi- 
cation service,  show  that  title  to  the  land 
was  involved,  and  that  the  action  was 
briougbt  to  determine  the  title  and  Interest  of 
the  several  parties  in  the  land;  and  it  was 
also  stated  that  the  appellees  were  In  posses- 
sion of  the  land  tn  Jewell  county.  It  it  be 
assumed  that  a  different  rule  applies  in 
cases  of  partition  than  in  those  involving 
title,  it  must  nevertheless  be  held,  under 
tbe  pleadings,  that  the  first  question  present- 
ed was  the  determination  of  the  title  and 
interests  held  by  the  respective  parties.  As 
tbe  plaintiff  was  out  of  possession,  and  tbe 
defendants  were  in  possession,  claiming  title 
under  tbe  will  of  their  grandmother,  a  de- 
termination of  tbe  title  of  the  claimants 
was  the  first  step  in  tbe  litigation;  and  there 
could  be  no  partition  of  land  among  the  sev- 
eral owners  until  the  question  of  title  and 
ownership  had  been  decided.  Delashmutt  v. 
Parrent,  39  Kan.  548,  18  Pac.  712 ;  Denton  v. 
Fyfe,  65  Kan.  1,  68  Paa  1074,  93  Am.  St. 
Rep.  272;  Chandler  ▼.  Richardson,  6S  Kan. 
152,  69  Pac.  168 ;  McNuIty  T.  Bank,  69  Kan. 
61,  76  Pac.  395. 

As  appellees  had  no  interest  in  the  land  in 
Reno  county,  where  that  action  was  brought, 
the  court  bad  no  power  to  send  process  to 
Mitoheil  county  for  service  upon  tbe  minors 
there,  nor  to  bring  In  any  nonresident  de- 
fendants for  that  purpose,  and  thus  force 
them  to  litigate  in  Reno  county  questions  af- 
fecting the  title  to  land  in  Jewell  county. 

[2]  The  court  undertook  to  appoint  a 
guardian  ad  litem,  and  named  an  attorney 
who  was  acting  for  tbe  adult  defendants; 
but  tbe  court  had  no  power  to  make  the  ap- 
pointment Aside  from  tbe  fact  that  the 
court  had  no  jurisdiction  of  tbe  subject-mat- 
ter of  the  action,  as  against  them,  the  Code 
provides  that  the  appointment  cannot  be 
made  until  after  service  of  summons  in  tbe 
action,  as  directed  by  tbe  Code ;  and  this  had 
not  been  done.  Civ.  Code,  i  32  (Gen.  St. 
1909,  S  5625).  Service  was  not  made  on  tbe 
father,  mother,  guardian,  or  person  in  con- 
trol or  with  whom  the  infant  defendants 
lived,  as  tbe  law  requires.  Civ,  Code,  §  77 
(Gen.  St.  1909,  §  5670).  This  is  the  process 
by  which  jurisdiction,  over  minors  Is  ac- 
quired; and  tbe  appointment  of  a  guardian 
ad  litem  is  a  step  which  can  only  be  taken 
after  jurisdiction  has  been  acquired.  The 
aittomey,  who  was  designated  as  guardian 
ad  litem,  bad  no  authority  to  bind  tbe  mi- 
nors; and  any  part  he  may  have  taken  in 
agreeing  upon  tbe  terms  of  settlement;  pre- 


liminary to  tbe  eatryot  judgment, 'was  not 
binding  on  tbe  minors,  and  did  not  affect 
tbe  interests  they  held  in  tbe  land  in  JeweU 
county. 

[3]  It  is  contended  Chat,  regardless  of 'the 
effect  of  tbe  Reno  county  judgment,  Losada 
li.  Battey  was  entitled  to  a  share  of  the 
estate  of  bis  father,  Owen  W.. Battey,  who, 
it  is  claimed,  acquired  an  undivided  o»e^ 
half  Of  the  land  owned  by  his  wife  at  tbe 
time  of  her  death.  Tills  is  upon  tbe  theory 
that  the  laws  of  Kansas,  where  the  land  is 
situated,  govern  tn  the  matter  of  election, 
whether  the  living  spouse  shall  take  under 
the  will  or  under  the  law;  and  that  a  valid 
election  to  take  under  tbe  will  was  not 
made  by  Owen  W.  Battey.  The  testatrix 
and  her  husband  were  domiciled  in  Illluois, 
and  tbe  land  In  that  state  was  devised  by 
the  wUl.  By  the  terms  of  the  will,  Owen 
V.  Battey,  tbe  husband,  was  given  the  use 
of  all  the  property  of  the  testatrix  during 
his  natural  life,  and  after  bis  death  it  was 
to  go  to  the  children  In  the  proportions  here- 
tofore stated.  After  her  deatli,  and  after 
having  taken  legal  advice,  he  announced 
that  he  did  not  intend  to  renounce  tbe  will, 
as  be  might  have  done  under  tbe  laws  of 
Illinois,  but  did  desire  that  the  terms  of  the 
will  should  be  folly  carried  out.  Tbe  trial 
court  found  tbat  be  consulted  a  lawyer  as 
to  his  rights,  and  was  advised  as  to  the 
share  of  the  real  estate  which,  he  would  take 
under  the  laws  of  Illinois,  but  tlmt  it  did  not 
appear  that  he  was  ever  advised  what  were 
the  rights  of  a  surviving  husband  under  the 
laws  'Oti  Kansas;  and  no  formal  election 
was  ever  made  by  him  in  Kansas.  It  was 
also  found  that,  not  only  did  he  determine  to 
take  lUMler  the  will,  but  that  he  took  pos- 
session' of  tbe  land  In  controversy,  and,  so 
far  as  be  wafi  able  to  do  'SOs  be  accepted  and 
enjoyed  the  benefits  of  tbe  will.  He  was  ad- 
judged insane  on  July  5,  1888,  less  than  ■ 
year  after  the  death  of-  bis  wife;  and  his 
conservator  remained  in  poosession  of  the 
personal  property  until  his  death,  which  oo- 
cnrred  the  following  January.  It  thus  ap- 
.pears  that  a  binding  election  was  made  in 
Illinois,  and  the  question  arises:  Was  It 
effective  as  to  tbe  Kansas  land?  Is  a  second 
election  necessary;  and  can  it  be  that  the 
surviving  husband  can  dhlm  under  the  will 
In  one  jurisdiction  and  against  it  in  another? 

It  la  true  tbat  the  laws  of  tbe  state  in 
which  the  lands  lie  control  as  to  the  descent 
or  transfer  of  title  of  such  land  by  wllL 
There  is  some  conflict  of  authority  as  to 
whether  tbe  rules  of  interpretation  of  the 
domicile  of  the  testator,  or  of  the  place 
where  the  land  Is  located,  shall  control  In 
determining  whether  the  testator  .intended 
that  the  gift  to  the  survivor  was  intended 
to  be  in  lieu  of  dower. or  in  addition  to  dow- 
er, and  whether  the  acceptance  of  the  gift 
precludes  a  taking  under  tbe  law.  In  ;a 
case  where. tbe. douiicUe  was  New  York,  a;nfl 
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■Mmic  land  Aeriaed  «ts  sitoated  in  Vfirgtnia,, 
it  was  beld  that  the  rigbt  of  the  widow  to 
dower  In  land  in  Virginia  aboold  lie  deter- 
mined by  the  rule  in  New  York,  rather  than 
by  the  rule  of  Virginia.  Boiling  ▼.  Boiling, 
88  Va.  624,  14  8.  E.  67.  In  MaBsachusetts 
it  was  beld  that  the  rale  of  the  domloile 
did  not  control  on  this  question.  Stalgg  t. 
Atkinson,  144  Mass.  964,  12  N.  B.  354.  See, 
also,  Atkinson  t.  Stolgg,  13  R.  I.  725;  2 
Whart  Conflict  of  Laws.  {  5992.  In  respect 
to  an  election,  it  was  beld  that,  where  there 
is  an  election,  or  rather  the  renunciation  of 
a  foreign  will  made  in  a  foreign  }uriBdlcti(«, 
It  will  be  rciepected  in  the  state  of  the  dom- 
icile, and  slMmld  have  the  effect  there  upon 
tlie  widow's  rights  as  that  law  allows.  Mary 
3.  Wilson  T.  Rebecca  Cox  et  al.,  49  Miss. 
538.  In  the  opinion  it  whs  remarked:  "If 
she  abandons  the  will,  then  her  rights  of 
property,  wherever  situated,  are  determined 
by  the  law  of  the  testator's  domicile.  There 
can  be  bnt  one  renunciation,  where  the  es- 
tate is  dispersed  in  several  Jurisdictions. 
The  widow  cannot  elect  in  one  forum  to  abide 
by  the  wUl,  and  abandon  it  in  another.  Her 
election.  If  made  at  all,  must  be  in  the  forum 
of  the  original  probate,  whose  laws  fix  her 
rights  as  distributee  in  all  the  Jurisdictions 
where  the  property  may  be  situated."  49 
Miss.  545. 

In  Waterfleld  v;  Rice  et  al..  Ill  Fed.  625, 
49  C.  C.  A.  504,  it  was  decided  that  a  pro- 
vision in  an  Ohio  statute,  requiring  an  elec- 
tion by  the  widow  to  take  under  the  will, 
only  applied  to  wills  made  in  Ohio,  and  was 
inaiH>llcable  to  foreign  widows,  and  that 
when  a  win,  made  and  probated  in  another 
state,  was  brought  into  Ohio,  and  there 
probated  and  recorded  as  ,a  foreign  will,  it 
was  deemed  to  be  properly  proved,  and  that 
there  had  been  an  election  to  take  under 
the  will  In  the  domicile  of  the  testator. 
"In  Appei'son,  Ex'r,  v.  Boltoii  ef  al.,  29  Ark. 
'418,  it  was  ruled  that  the  right  of  a  widow 
'to  renounce  the  provisions  of  a  foreign  will 
and  to  take  dower  out  of  lands  in  Arkansas 
was  governed  by  the|  laws  of  that  state,  but 
that,  if  there  was  an  acceptance  of  the  will 
in  the  state  of  Tennessee,  the  state  of  the  dom- 
icile, she  could  not  make  a  different  selection 
in  Arkansas.  It  was  said  that  "It  is  a  gen- 
eral principle  of  law  that  ope  cannot  claim 
under  a  will  and  against  it,'  too,  and  an  ac- 
ceptance of  the  provisions  of  the  will  In 
Tennessee  would  bind  her  everywhere"— cit- 
ing Jones  V.  tierock,  59  N.  C.  194 ;  Blunt  et 
al.  V.  Gee  pt  al.,  9  Va,  492.  In  Washburn  v. 
Van  Steenwyk,  32  Minn.  336,  20  N.  W.  324, 
a  party  residing  in  Wisconsin  owned  land 
in  Minnesota.  He  died  in  Wlscoosin,  leav- 
ing a  will  which  disposed  of  all  his  proper- 
ty. The  laws  of  that  state  gave  the  widow 
dower,  but  provided, for  an  election  by  hei' 
whiether  she  would  take  under  the  will  or 
mtder   the  law..    The  widow   was  insane, 


and  her  guardian  filed  a  notice,  electing  to 
take  under  the  UW:  An  action  was  brought 
in  Wisconsin  to  construe  the  will,  and,  if  it 
sbould  be  detecmined  to  be  a  case  tot  <&n 
election  by  the  widow,  to  have  the  court 
make  such  election.  It  was  determined  that 
the  bequest  was  intended  by  the  testator  to 
be  in  lieu  of  dower,  and  that  it  was  a  case 
for  election,  and  the  court  made  the  (elec- 
tion. It  was  beld  by  the  Minnesota  court 
that  the  determination  of  the  Wisconsin 
court  waa  conclusive  between  the  parties; 
and  that,  while  the  probate  court  of  Minne- 
sota ha4  authority  to  make  anelectioa,  if, 
in  fact,  no  election  had  been  made  ttaeve, 
the  Wisconsin  court  had  full  authority  to 
make  an  election,  and  the  election  which  it 
did  make  was  ettectual  everywhere.  Fal- 
lowing these  authorities,  the  acceptance  ef 
the  benefits  of  the  will  by  Owen  W.  Battey 
in  Illinois  was  operative  as  an  election 
there,  and  Is  equally  effectual  in  Kansas. 
Under  the  Illinois  statute,  if  there  is  no 
affirmative  act  of  election  and  no  renuncia- 
tion of  the  provisions  of  the  will  wltbln  one 
year  after  letters  testamentary  or  of  admin- 
istration are  issued,  the  survivor  Is  deemed 
to  have  elected  to  accept  the  provisions  of 
the  wUU  Hurd's  Rev.  St.  (111.)  1911,  c.  41, 1 11. 
There  nevor  was  a  renunciation  of  the  will 
by  Owen  W.  Battey,  nor  by  any  one  for 
htap.  C^  the  other  hand,  he  went  into  pos- 
session of  the  property  given  to  him  by  the 
will,  declaring  bis  approval  of  it  and  a  deci- 
sion to  conform  to  its  reanlrements  and  to 
carry  out  Its  ^ovialons.  If  it  could  be 
said  that  thM-e  was  no  election  by  him  In 
lUlnolB,  and  the  qnestion  of  election  had 
ariseu  when  the  will  was  presented  for  pro- 
bate in  Kansas,  it  must  have  been  held  that 
the  dedantlonB  and  acts  of  Battey  amounted 
to  an  election  to  take  under  the  will.  It  has 
been  held  that  a  record  is  not  the  only 
proof  of  such  an  election,  but  that  one  may 
be  made  by  acts  In  pals,  providing  an  intelli- 
gent and  deliberate  choice  is  made.  Revflle 
v.  Dubach,  60  Kan.  5T2,  67  Pac.  522;  Medlll 
V.  Snyder,  61  Kan.  15,  58  Pac.  962,  78  Am. 
St  Rep.  307;  Williams  v.  Campbell,  85  Kan. 
631,  118  Pac.  1074. 

It  is  true  there  is  no  sbovring  that  the  law 
of  Kansas  in  regard  tp  an  election  was  ex- 
plained to  the  testator;  but  on  the  testi- 
mony it  cannot  be  inferred  that  he  was  Ig- 
norant of  bis  rights,  or  that  he  did  not  make 
a  deliberate  and  Intelligent  choice.  When 
the  ancillary  proceedings  were  taken  in  Kan- 
sas and  the  authenticated  will  recorded  here, 
it  imported  regularity  and  validity,  and  was 
sufficient  to  establish  testamentary  title  to 
the  lands  therein  devised. 

We  find  no  error  in  the  proceedings,  and 
therefore  the  judgment  of  the  district  court 
la  affirmed.  All  the  Justices  concurring)  ex- 
Q^t  SMITH.  J.,  who  did  not  sit. 


Digitized  by 


Google 


M 


UB  PAOinO  BBPOBXBB 


lOEa*. 


<«  IQaa.  «74)  .  . 

FISHEB   ▼.   DEIAWARB   TP.,   WYAN- 

DOTTB  COUNT!. 
(Snprem*  Court  of  Kanns.    July  0>  1912.) 

fSyUdbut  by  tke  Oourt.) 
Towns  (|  45*)— Impbovkmint  or  Riohwat— 

IHJURT  TO  EUPLOTfiB— LlABILITT. 

A  township  engaged  in  improving  a  pnblic 
highway  acts  in  the  capacity  of  an  agency  of 
the  state,  and  is  not  liable  to  an  employ^  for 
personal  Injaries  occasioned  by  the  negU^ence 
of  its  officers. 

[Bd.  Note.— For  other  aasjssi  see  Towns,  Cent 
Dig.  H  79,  80;   Dec  Pig.  i  45.n    . 

Appeal  from  Court  of  Common  Pleas, 
Wyandotte   County. 

Actioia  by  C.  O.  Fisher  against  tho  Dela- 
ware Township  of  Wyandotte  County,  Kan. 
Judgment  for  plaintiff,  and  defmdant  ap- 
peals    BeTerseO.  > 

C.  W.  Trickett  and  L.  W.  Kepllnger,  bioth 
of  Kansaii  .City,  for  appellant.  James  F. 
Oetty,  of  Kansas  City,  for  appellee. 

BENSON,  J.'  lilts  Is  an  action  to  recover 
ddmages  for  pet^dnal  Injuries  'sruOTered  while 
working  upon  a  public  road.  '  The '  (juetstf on 
la  whether  the  township  Is  IMible. 

The  road  is  one  of  the  public  hlj^ways 
wUch  the  board  of  iconnty  commissioners  of 
Wyandotte  county  Is  authorized  to  improve 
and  maintain  by  chapter  276  of  the  Laws 
of  1809.  In  pursuance  of  Bectioii'2''of  that 
act,  the  township  board  had  proceeded  to 
grade  the  Kaw  Valley  road.  At  the  time 
of  the  accident  work  was  in  progress  flllltig 
up  and  widening. a  place  In  the  grade.  Tbe 
appellee  was  Injured  in  this,  work  while  oi>- 
erating  a  defective  scraper.  He  alleges  that 
he  was  in  the  employ  of  the  township,  and 
that  It  ia  liaUe  because  It  furnished  a  de- 
fective appliance  which  caused  the  injury. 
The  appellant  denies  that  the  appellee  was 
in  its  service,  and  alleges  that  the  work  was 
being  done  by  the  county  authorities.  It  also 
denies  liability  for  any  negligence  of  its  offi- 
cers In  any  work  upon  the  road.  The  evi- 
dence shows  that,  in  pursuance  of  an  ar- 
rangement between  the  county  and  township 
boards,  the  latter  undertook  to  grade  the 
roadbed,  and  completed  that  world  according 
to  stakes  set  by  the  county  engineer.  The 
county  board  or  tbe  chairman  of  that  boar^, 
however,  ordered  additional  work  upon  the 
grade.  For  this  purpose  the  following  order 
was  given:  "O.  K.  Williamson.  You  are  au- 
thorized by  me  as  chairman  of  the  Board  of 
County  Commissioners  to  employ  teams  and 
men  to  grade  roads  and  ditch  them  (along 
the  Kaw  Valley  road)  according  to  your  sur- 
vey." Mr.  Williamson  had  previously  been 
engaged  in  doing  similar  road  work  for  the 
township  board.  Pursuant  to  the  above  or- 
der, he  proceeded  to  work  upon  the  grade, 
when  the  township  board  finding  this  work 
In  progress  notified  him  ttiat  the  board  would 
not  be  responsible  for  the-  pay,  whereupon 


ha  said  he  was  doing  tbe  work  lor  the  conn- 
ty.  After  ttiis  notice  no  farther  objection 
was  made,  and  Williamson  employed  tlie  a^ 
peHee  to  work  with  his  team  in  filling  up 
the  grade  where  lie  was  Itart  The  scraper 
was  one  of  a  number  that  had  been  borrowed 
by.  the  township  board  for  the  grading  It 
had  previously  done,  and  the  road  overseer 
consented  that  WUliamaon  might  use  It  for 
this  particular  work.  In  doing  road  work 
generally  in  the  tovnishlps,  it  was  the.cnatom 
for  the  member  of  tbe  township  tKMird  resid- 
Ing  in  the  vicinity  of  the  improvem«it  to  em- 
ploy the  necessary  labor,  supervise  tbe  work, 
and  report  to  the  board,  but  no  resolution 
or  formal  order  to  that  effect  had- been  adopt- 
ed. The  dark. resided. at  BdwardsviUe,  and 
had  personally-  looked  after, the  grading  of 
this  roadi  but  It  had  been  done  w^Oi  the 
knowledgeand, by  consent  of  all. 

The  appellee  was  injured  on  January  26, 
19ia  About  a  year  before  that  time  he  had 
been  employed  by  the  clerk  of .  tbe  board, 
and  had  worked  with  other  laborers  in  grad- 
ing this  road.  Early  in  January,  1910,  he 
applied  to  the  clerk  for  further  work.  Tbe 
evidence  relating  to  the  Interviews  on  this 
subject  is  conflicting,  hut  the  testimony  o^ 
the  appellee  must,  in  the  light  of  the  verdict 
In  bis  favor,  be  accepted  as  true. .  ^Is  testi- 
mony in  brief  was  that  the  clerk  said  to 
him,. "We  are  going  to  fill  up  that  low  place 
out  there";  that  "O.  K.  (Williamson) , was 
going  to  be  the  boss  of  it"  He  worked  for 
the  township  a  day  or  two,  hauling  stone 
under  the  orders  of  tbe  derk,  and,  then  see- 
ing that  the  additional  grading  was  in  prog- 
ress at  the  place  which  the  clerk  had  indi- 
cated, he  applied  to  Williamson,  and  was 
immediately  set  to  work  and  soon  afterwards 
was  injured.  The  answer  contains  a  veri- 
fied denial  of  the  allegation  that  Williamson 
was  the  agent  of  the  township.  An  estoppel 
is  pleaded  in  the  reply  based  upon  the  con- 
duct of  the  township  and  its  officers  giving 
the  appellee  reason  to  believe  that  the  work 
was  being  done  for  the  township.  The  Jury 
found  that  Williamson  was  the  agent  of  the 
township  board,  but  that  no  officer  of  the 
township  except  the  clerk  ever  gave  the  ap- 
pellee reason  to  suppose  that  Williamson  was 
such  agent,  and  none  of  them  knew  of  the 
talk  between  tbe  appellee  and  the  clerk. 

The  defense  Is  based  principally  upon  con- 
tentions that  a  township  Is  not  liable  for  In- 
juries sustained  through  the  negligence  of 
its  officers  unless  such  liability  Is  created  by 
statute,  and  that  neither  tbe  township  nor 
the  township  board  of  highway  commission- 
ers employed  tbe  appellee  or  carried  on  th^ 
work  In  which  he  was  injured.  The  first  6'f 
the  above  proj^osltions  rests  upon  a  distinc- 
tion declared  at  an  early  day  by  this  couft 
between  municipal  corporations  proper,  such 
as  dtles,  and  quasi  corporations,  such  as 
counties,  townships,  and  school  districts. 
Concerning  the  latter  it  was  said;    '^rue^ 
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tbej  are  calted  In  the  staiuU  bodies  ootvo^ 
rate.  •  •"  •  Tet  tl?ey  ar«  deDominated 
la  the  books,  and  known  to  tbe  law,  as  quasi 
corporations;  rather  than  a«  corporations 
proper.  Thiej  possess  some  corporate  func- 
tions and  attributes,  bat  tbey  Are  psimarUj 
political  subdivisions,  agencies  In  the  admin- 
istration of  cItU  Korernment,  and  their  cor- 
porate functiona  are  snnted  to  enable  them, 
more  readllr  to  perfonq  their  public  dnties." 
Beach  t.  Leahy,  11  Kan.  23,  29,.  Tbe  history 
and  the  treason  of  this  dls^lnctlpn  are  given 
In  the  opinion  In  that  case,  and  are  elaborat<^ 
ly  stated  in  the  leading  case  of  Hill  ,v.  Bos- 
ton, 122  Haas.  344,  23  Am.  Bep.  332,  fiteely 
cited  In  decisions  an^  text-books. 

In  Elkenberry  v.  Township, of  B^izaar,  22 
Kan.  656,  SI  Am.  Rep.  198,  It  was  declared 
that,  whOe  cities  are  municipal  corporations 
proper,  townships  are  qu^si  corporations, 
and  that  the  difference  between  them  is  well 
established. .  Applying  this  dlstinctlpn,  it 
was  iidd  that,  as  there  is  ^o,  express  statute 
imposing  a  liability  upon  townships  for  in- 
juries sustained  fron^  defects  la  highways, 
tbey  are  not  liable  foe  damages  for  neglect 
of  duty  In  faUlbg  to  ke^  a  public  road  in 
safe  condition.  But, It  was  held  in  Jansen 
t.  City  of  Atchison,  16  Kan.  858,, after  a. 
review  of  earlier  cases,  that,  a  city  wa^  li- 
able in  such  a  case.  In  iCQunty  of  Marion 
T.  Biggs,  24  Kan.  255,'. the  same  rule  of  non- 
fiability  was  applied  in  an  action  against; 
a  county,  although  an  ^truest  effort  was 
made  hy  counsel  to  indhce  the  court  to  re- 
consider its  previous  rulinjg.  It  Is  a  signifl-. 
cant  fact  that  the  opinion  in  House  v.  Board 
of  CJom'rs  of  Montgomery  .County,  60  Ind. 
580,  28  Am.  Qep.  657.  then  cited  as  opposed 
to  the  declstons  of  this  court,  was  after- 
wards overruled  in  board  of  Commissioners 
of  Jasper  County  v.'Allinan,  Adm'r,  14^  Ind. 
673,  42  N.  E.  206,  39  L.  R..^'.  68,  establish- 
ing the  rule  in  that  state  in  harmony  with 
the  decisions  of  this  state  and  the  weight  of: 
authority  on  this  subject  See,  also.  Smith 
T.  Board  of  Commissioners  of  Allen  County,^ 
131  Ind,.  116,  SO  K.  B.  949.  The  principle 
was  again  affirmed  In  an  action  based  upon 
the  negligence  of  a  township  in"  failing  to 
erect  watermarks  at  a  ford. '  Township  of 
Qulncy  ▼,.  Sbeehan,  48  Kan!  620,  29  Pac. 
1084.  In  anothei^  action  to  recover  damages 
for  the  neglect  of  a  board  of  education  in 
falling  to  take  a  bond  'from  a  Contractor  as 
required  by  statute,  thie  court  beld  that: 
"A  quasi  municipal  corporation,  like  the 
board  of  education  of  a  city,  Is  never  liable 
for  the  consequences  of  a  breach  of  public 
duty  or  tbe  neglect  or  wrong  of  its  officers, 
unless  there  is  a  statute  expressly  Imposing 
snch'  IlabUity.*'  Lumber  Co.  v.  Elliott,  69 
Kan.  42,  61  Pac.  894.  The  rule  of  nonlia- 
bility of  conntlee,  townships,  and  school  dis- 
tricts for  the  negligence  of  their  officers  hav- 
ing been'  established,  the  Legislature  by 
diapter  237  of  the  Laws  of  1887  (Gen.  Stat 


1909,    I    868)    declared    that    counties    and  - 
townships  might  be  held  liable  for  damage*' 
caused  by  defective  bridges  and  highways  In" 
certain  cases,  but  it  was  said  In  Cunntng- 
tiam  T.   Clay  Township,   69   Kan.  373,  S76, 
76  Pac  907,  tliat,  before  the  enactment  of 
that  statute,  snch  an  action  could  not  have  - 
been  maintained,  and  tbe  limit  of  the  town- 
ship's liability  must  therefore  be  found  in 
the  statute  Itself.    Again  in  Shawnee  County 
T.  Jacobs,  1 79  Kan.  76,  99  Pac.  817,  31  L.  B. 
A.  (K.  &)  209,  it  was  held  that  a  countjr  In 
building  a   bridge  upon  a  public  hi^way 
tusta  as  a  subdivision  of  the  state  g0Tei»< 
ment,  and  is  not  liable  for  tbe  negligent  per-> 
formance  of  the  work,  unless  expressly  made  - 
BO  by  statute..   Judge  DlUon  states  the  pre- 
vaUing   rule   thus:    "In   the  United    States, 
there  Is  no  common-law  obligation  resting 
upon  qnasl  corporations,  suah.  as  oountlea, . 
townships,  and  New  Kngland  towns,  -  to  re- ' 
pair  Uj^ways,   stseets,   or, ,  bridges   withta 
their  limits,  And  thciy  are  not  obUced  to  do 
so  .onleas  by  fonw  of  ttKtut»4    Bven  when  . 
the  Legislature  enjolna  npon  corporations  of- 
this  (Aaracter  tha  duty  to  make  and  repair 
roads,  streets,  and  brldgea,  and.eonfen  thei 
powen  to  levy  taxes  therefor^  tbe  general: 
tenoK  of  tbe  decistotts  is  to  treat  this  as  a.i 
pBbUc.and  not  a  oorporate,  duty,  and  to  r*^ 
sard  snob  corporations,  in  tbia  respect,  ,afl<i 
puNio  oc  state  agenclsa<>aad  not  liable,  to  be . 
soedi.cWUly  for  damages;  caoseA  by  the  nee*, 
lect  to  perform  this  doty,; unless, the  ac^oqi 
be  expresfflX'  given  by^statnte-",  4  Dillon  on 
Man.   Corp.    (6th   Bd.)   t  1688.    :  Wblle   the, 
soundness  of  this  .distinction  has  been  mear,, 
tioned,    it   is  too  ,  firmly    fixed  in  the  Jur , 
risprvdemce  .  of    this,   state,,  following    tbe. 
weight  pf  autborlAy  ,^s«twbere,  to  ^.  over- 
turned eixcctpt  by  legislative  action.    If  tbe,,. 
poli<;y  had  qot  been  approved  by  the  people, 
it  is,  fair  t»  presume,  iliat  i/t  yrould  haye  been . 
chained, to.  statute.,   Tb^,  fact  that  it  was 
modified  in  some  respects. indicates  tbe  leg- 
iBla,tivei  purpose  to  adhere  to  it  in  others.     , 
'..The  appiellee  seeks  to  dlstlj^gvtjsh  the  cases 
cited  and  to  uphold  the  liability  of  the  town- 
ship upon  the  prvposition  tnat  It  was  spe- 
cially authorized  to  create  the  relation  of , 
master  .an4  servant     The  statutes  are  re- 
ferred to  constituting  the  trustee,  clerk,  and 
treasurer,  a  board  of  Jiighway  commissionera 
to  have  charge  of  roads  and  bridges,  Impos- , 
ing  upon  them  the  duty  to  make  improve-, 
ments  and  repairs  and  authorizing  them  to 
let  contracts,  appoint  overseers,  and  employ 
laborers  as  they  may  deem  expedient    Oen. 
Stat  1909,  |{  9629,  9633,  9634.    Reference  is 
also  made  to  the   statute  constltntiiu;  the 
township  a  body  politic  and  corporate.    It  Is 
argued  that  these  provlsions.devolve  ministe- 
rial duties  upon  the  board  not  given  by  earli' . 
er  statutes  from  which  the  UabUlty  claimed 
to  exist  in  this  instance  arises.    Townships 
and  counties  were  declared  to  be  bodies  pol- 
itic and  corporate  by.  $ba  GenenU  Statutes  «f 
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1868  (Gen.  Stat.  1668,  c.  25,  {  1.  and  chapter 
110,  i  1),  but  in  Beach  v.  Leaby,  supra.  It 
was  beld  that  this  fact  did  not  change  the 
principle;  By  the  section  last  referred  to  a 
township  was  also  authorised  to  make  all 
contracts  necessary  or  coavenient.  for  the  ex- 
ercise of  Its  corporate  powers.  Road  over- 
seers were  primarily  and  'specially  charged 
with  the  repair  of  roads  before  the  act  creat- 
ing the  township  board  of  highway  oommls- 
Bioners  was  passed.  Harl  v.  Ohio  Township, 
62  Kan.  315,  62  Pac.  1010 ;  Shanks  v.  Pear^ 
son,  66  Kan.  168,  71  Pac.  252.  It  was  also' 
their  duty  to  open  new  roads.  Laws  1874, 
C'lOS,  i  12.  Sudi  ImprOTementB  necessarily 
required  labor,  and  provisions  ^cisted  for 
levying  and  collecting  taxes  and  auditing  the 
accounts  of  overseers  for  expenditures 
tberefor.  It  will  be  noticed  that  several  of 
tbei  decisions'  dtedr  were  made  after  ttae'a<l 
crottidg  a  board  of  highway  commissioners 
■wtB-  passed,  yet  it  was  not  suggested  Im  any 
of  them,  that  its  provisions  bad  wrought  any 
change  In  the  liability  6f  townships  «r  coun- 
ties for  negligence  of  their.  offlcer«> ' 

The  particular  statute  under  wbAcb  tbe 
road  in  questioa  was  improved -does 'Dot  ex.- 
prcssly  confer  authority  on  the  ttfwnsbip 
board  to  grade  the  road,  but  pro'vldte  tbat, 
when  graded  by  the  township  board,  rdad' 
overseer,  o?  by  any  parties.  It  shall  be  tbft^ 
dviy-of  the  county . oommlssioners' to  cause' 
it'to  be  macadamized.  It  is  not  denied,  how- 
ever,  that  the  board  had  tbe  power  t6  do 
the  necessary  grading  under  the  general  pro- 
'vislons  of  law-  deflnlng  their  power  and  du- 
ties. In  this  situation  it  Is  contended  tbat 
the  relation  of  master  and  servant  was  vol- 
untarily created,  and  that  the  tovnisblp  la 
liable  fot  negligence  as  in  ordinary  cases 
where  that  relation  exists.  The  decisions 
before  referred  to  are  also  differentiated  in 
the  argument  by  the  fact  that'  the  duties 
negligently  performed  in  those  cases  were 
duties  due  to  the  public  generally,  while 
here  the  duty  to  the  appellant  to  furnish  a 
safe  appliance  was  special  and  particular. 
This  claim  of  a  distinction  as  related  to 
actions  against  counties  and  townships  based 
upon  negligence  Is  not  supported  by  the 
weight  of  authority.  The  broad  reason  up- 
on which  exemption  from  liability  exists  is 
that  the  tovnishlp  or  county,  as '  the  case 
may  be,  In  building  roads,  is  acting  In  the 
capacity  of  an  agent  of  the'  state — the  sov- 
ereignty— and  is  no  more  liable  than  the 
state  Itself  would  be  should  It  employ  some 
other  agencj^  ,in  doing  the  work.  That  build- 
ing a'nd  Improving  highways  la  a  general 
pdblic  or  governmental  duty  has  never  been 
doubted.  True,  cities  are  held  liable  for  de- 
fectl^'  Streets,  and  townships  are  not,  but 
the  reason  for  this  dltTerence  Is  not  based 
upon  'the  supposition  that  a  city  street  is  a 
private  fiffalr,  and  a  county  or  township  road 
is  tvit,  for  bofli  are  general  and  publle.  This 
iinrtter  wns  Vonrfdered'  In'  Wulf  -v.'  Kansiltf 
City,  77    Kan.  358,   373,   04   Pac.   207,   212. 


The  question  there  related  to  thg  control  of 
parks  and  boulevards,  and  It  was  said:  "That 
public  i>ark8  are  not  for  the  sole  use  and 
benefit  of  the  citizens  of  the  city,  but  are* 
for  the  enjoyment  of  tbe  public  generally, 
while  ordinarily  subject  to  municipal  man- 
agement, has  been  frequently  held."  Again, 
it  Was  said  in  Shawnee  County  v.  Jacobs, 
79  Kan.  76,  99  Pac.  817,  21  L.  R.  A.  (N.  S.) 
209:  "The  duty  of  building  bridges  and  main- 
taining the  public  higbway  has  devolved  up- 
on tbe  oounties  and  townships  of  this  state 
since  Its  organization.  In  the  performance 
of  this  duty  the  county  acts  as  an  agency  of 
the  state,  and  Is  no  more  liable  for  its  acts 
while  so  engaged  than  the  state  Itself  would 
have'  been  if  doing  the  same  work."  Tb^ 
foregoing  applies  to  townships,  for  both  are 
agencies  of  the  state  so  far  ap  they  are  au-' 
thorlzed  by  the  Legislature  t'o  adt  in  build- 
ing and  Impro'vlng  roads.  Elliott  on  ^oaAa 
and  Streets,  $9.  It  Us  true  that  citizen^  of 
tbe  lo<aillty  have  a  more  specific  Interest  in 
roads  of  the  vicinage  becaqse  'of  frequent 
use,  but  they  have  no  better  right  to  ustf 
them  than  others.  iVille  a  multitude  of 
cases  have  been  brought  by  travelers  Who 
have  suffered  through  diifccts  in  highways,' 
actions  by  laborers  for  personal  injuries 
caused  by  such'  negligence  have  been  less 
frequent.  The  same  rifle^  hbwever,  is  ap- 
plied: "A  servant's  right,  of  action  for  in- 
juries resulting  frbm  any  negligence  whlcbt. 
may  be  committed  b^  the  agents  of  a  mu-.' 
nlclpal  corporation  'While  engaged  In  the  per- 
formance of  one'  of  Its  public  fun9tlon8  is 
subject  to  the  same  limitations  as  those  which 
circumscribe  that  right  in  the  case  of  the' 
state  Itself.  On  tbe  other  hand,  such  a  cor- 
poration Is  liable  as  an  employer,  under  tbe 
same  circumstances  as  a  private  Individual 
or  corporation,  wherever  the  injury  com- 
plained of  waa' deceived  by  the  servant  widle 
participating  In  work  which  was  being  done 
in  connection  with  tbe  exercise  of  a  power 
conferred  upon  tbe  corporation  for  tbe  pur- 
pose of  enabling  it  to  carry  out  one  or  other 
of  its  merely  ministerial  functions."  2  La- 
batt  on  Master  and  Servant,  i  847.  In, 
Thompson  on  Negligence,  I  5802,  It  is  said: 
"Assuming  that  the  nature  of  the  dut^  in 
which  tbe  corporation  is  engaged  Is  such 
tbat  It  may  be  liable  at  all  under  the  princi- 
ples, already  explained,  then  it  seems  that  it 
is  liable  to  its  servants  for  negligent  Inju- 
ries visited  uiK>n  them,  under  the.  same  prln, 
ciples  vvhlch  govern  the  liability  of  other_ 
employers  to  their  employfe."  "The  prlncu! 
pie  established  by  the  authorities  is  that  the. 
duty  of  keeping  public  ways  in  repair  is  one, 
Imposed  upon  all  towns  and  cities  alike  as  a. 
public  duty  froOi  the  performance  of  w:hlcb. 
they  derive  no  special  advantage  In  their, 
corporate  capacity,  and  that  the  agents  ee- 
l^ted  to  executie  ibis  duty  In  obedience 
to  the  law  of  tbe  conuuonwealth .  are  "to 
be  tegarded'as  public  officers  rather  than 
as  the  servants  or  agents  of  the  municipal 
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corporation  by  which  they  are  employed. 
The  relation  of  master  and  servant  does  not 
exist,  and  the  maxim  respondeat  superior 
does  not  apply."  Barney  t.  City  of  Lowell, 
98  Mass.  570.  That  action  was  for  injuries 
to  a  teamster  engaged  in  hanling  rock  to 
repair  a  highway.  The  same  result  was 
reached  In  Hennessey  ▼.  New  Bedford,  163 
Mass.  260,  26  N.  E.  999,  in  an  action  by  a 
laborer  to  recover  for  injuries  snffered  by 
the  caring  In  of  a  gravel  pit  from  which 
material  was  taken  to  repair  streets.  The 
rule  was  also  applied  In  Colwell  ▼.  Water- 
bury,  74  Conn.  568,  51  Atl.  530,  57  L.  R.  A. 
218,  where  an  employe  was  injured  by  a  de- 
fective stone  crusher  used  In  preparing  ma- 
terial for  streets.  It  was  said  that  the  city 
was  clearly  performing  a  governmental  func- 
tion, and  was  not  liable.  While  that  case 
and  Barney  v.  City  of  Lowell,  supra,  extend 
the  rule  of  nonliability  in  such  cases  to 
cities,  the  principle  upon  which  counties  and 
townships  are  exempted  from  such  liability 
here  Is  forcibly  stated  in  both — ^resting  upon 
the  fact  that  ttiey  act  as  governmental  agen- 
cies, and  not  in  a  merely  proprietary  capac- 
ity. In  Illinois,  in  an  action  against  a 
county  for  injuries  to  workmen  occasioned 
by  negligence  of  its  officers  and  agents  in 
erecting  a  courthouse,  a  recovery  was  de- 
nied upon  the  ground  that  the  county  was 
acting  as  a  governmental  agent,  and  so  ex- 
empt from  liability.  The  court  said:  "The 
authorities,  however,  do  not  seem  to  make  a 
distinction  between  the  negligence  of  a  town 
or  county  in  falling  to  observe  a  duty  and 
the  performance  of  that  duty  in  a  negligent 
manner."  Hollenbeck,  Adm'z,  v.  Winnebago 
County,  95  ni.  148,  163,  35  Am.  Rep.  151, 
citing  Hamilton  Commissionetti  v.  Mighels, 
7  Ohio  St.  109,  a  case  in  which  the  injury 
was  caused  by  defective  steps  in  a  court- 
house. 

In  an  action  In  New  Hampshire  against  a 
town  for  damages  caused  by  the  death  of  a 
laborer  upon  a  public  highway,  the  court, 
after  stating  the  dual  capacity  of  the  towns 
—public  and  proprietary — said:  "If  it  (the 
act  of  its  officers)  Is  a  public,  governmental 
duty,  in  the  performance  of  which  the  cor- 
poration is  clothed  with  sovereignty,  then 
the  officer  Is  not  to  be  regarded  as  the  agent 
of  the  corporation,  for  whose  negligence  It 
can  be  held  responsible."  Gates  v.  Town  of 
MUan,  76  N.  H.  135,  80  AU.  39,  35  L.  R.  A. 
(N.  S.)  599.  It  was  held  that  the  improve- 
ment of  highways  was  a  governmental  func- 
tion and  recovery  was  denied.  In  Hughes  v. 
County  of  Monroe,  147  N.  T.  49,  41  N.  E. 
407,  39  Ia  S.  A.  33,  this  question  was  consid- 
ered in  an  action  by  an  employs  at  a  county 
Insane  asyltmi  for  personal  injuries.  The 
court  said:  "It  la  true  we  are  not  dealing 
with  a  municipal  corporation,  for  in  Febru- 
ary, 1891,  the  comity  of  Monroe  was  a  polit- 
ical division  of  the  state,  and,  at  most,  only 
a  quasi  corporation;   but,  ueverthelesa,  the 
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reesoBlttg  In  the  opinion  just  dte/f  fa  appli- 
cable." It  was  held  that  the  county,  being  in 
the  discharge  of  public  duties,  and  to  that 
extent  exercising  acts  of  sovereignty,  was 
not  liable.  A  note  appended  to  the  report 
of  this  case  and  several  other  almilar  cases, 
found  in  89  Ia  R.  A.  83,  82,  reviewing  the 
decisions  on  this  subject,  classes  as  excep- 
tional the  states  of  Maryland,  Pennsylvania, 
and  Iowa.  At  page  80  of  this  note  Hannon 
et  al.  V.  County  of  St.  Louis  et  al.,  62  Mo. 
313,  la  referred  to  as  a  case  where  "liability 
was  affirmed  on  the  ground  that  the  injury 
arose  (to  an  employ^  of  a  county  asylum)  In 
discharge  of  a  self-imposed  duty  not  enjoin- 
ed by  any  law,  which  Is  a  very  fine-drawn 
distinction."  With  regard  to  this  supposed 
distinction  this  Court  has  said:  "There  is  a 
line  of  authorities  which  hold  that  mtnlct- 
pal  corporations  dre  liable  for  the  negligent 
performance  only  of  such  mlnleterial  public 
duties  as  are  Imposed  upon  them  by  law,  but 
not  for  the  negligent  i>erformance  of  assum- 
ed duties  which  are  permissive  only.  To 
this  doctrine  we  do  not  agree.  The  per- 
formance of  public  duties  which  are  imper- 
ative upon  the  corporation  as  well  as  those 
which  are  merely  optional  is  for  the  same 
general  purpose — the  general  welfare  of  the 
community."  Bowden  v.  Kansas  City,  69 
Kan.  587,  693,  77  Pac.  878,  676  (66  L.  R.  A. 
181,  105  Am.  St.  Rep.  187,  1  Ann.  Cas.  955). 
The  Hannon  Case  was  also  referred  to  in 
Shawnee  County  v.  Jacobs,  79  Kan.  76,  81, 
99  Pac.  817,  21  L.  R.  A.  (N.  8.)  209,  but  was 
not  considered  persuasive  to  fix  liability  up- 
on the  county.  Notes  in  9  Ann.  Cas.  1156, 
and  21  Ann.  Cas.  1346,  refer  to  a  multitude 
of  cases  upon  this  subject  The  opinion  in 
Matsumnra  v.  Hawaii  County,  19  Hawaii,  18, 
21  Ann.  Cas.  1338,  and  a  dissenting  opinion 
In  the  same  case  dte  and  comment  upon 
many  authorities. 

The  appellee  cites  Williams  t.  Kearny 
County,  61  Kan.  708,  60  Pac.  1046,  in  sup- 
port of  a  distinction  between  duties  of  coun- 
ties and  townships  which  ara  public  and 
general,  and  such  as  are  special  and  particu- 
lar, and  deduces  the  conclusion  that  the 
township  In  this  Instance  owed  hi'oi  a  duty 
of  the  latter  kind.  The  relation,  however, 
between  him  and  the  township  was  but  an 
incident  of  the  exercise  of  the  broad  govern- 
mental power  relating  to  highways.  Within 
the  authorities  and  upon  principles  firmly 
established  In  this  jurisdiction  we  cannot 
distinguish  between  injuries  to  an  employt 
and  to  a  third  person  occasioned  by  negli- 
gence of  township  ofllcers  in  making  high- 
way inuiravemeiits.  The  general  language 
of  the  opinion  in  the  Williams  Case  must  be 
interpreted  in  the  light  of  the  facts  then  nn-, 
der  consideration.  The  county  had  entered' 
into  a  lease  and  the  property  bad  been  de- 
stroyed. The  opinion  distinguishes  that  case 
from  former  decisions  holding  counties  ex-  ' 
empt  tcofa  liability  loc.joegUgeuce  .hy  tlw- 
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f  «et  that  ib»  relation  of  tbe  partial  was  con- 
tractoal.  It  was  said  tliat  tte  county  owed 
to  tbe  plaintiff  tbe  duty  to  protect  tbe  build- 
ing '  from  negligent  destruction  "not,  bow- 
ever,  in  bis  naere  capadty  a«  a  dtUen,  but 
becanse  of  tbe  contractual  relation  It  bad 
aaaomad  to  him.'*  That  opinion  Is  referred 
to  In  a  note  in  8  DUlon  on  Municipal  Cor- 
porations <5tb  Ed.)  p.  1993,  where  it  la  said 
that  the  county  was  bield  liable  by  virtue  of 
it*  contract  and  the  obligatioaB  assumed  un- 
der Its  coyenanta.  U.  S.  t.  Bostwldc,  94  U. 
S.  53,  24  li.  led.  65,  U  referred  to  in  that 
opinion.  TliedecUlon  originated  In  tbe  Court 
of  Claims,  and  was  also  based  upon  the  cove- 
nants expressed  and  Implied  in  a  lease.  It 
was  held  that  a  failure  to  comply  with  tbe 
covenants  was  a  breach  of  the  contract  for 
which  the  government  consented  to  be  sued 
In  the  Court  of  Claims.  A  claim  for  damag- 
es not  covered  by  the  covenants  referred  to 
was  held  to  be  not  within  the  Jurisdiction 
of  that  court  It  cannot  be  held  that  tbe 
opinion  in  the  Williams  Case  overrules  well- 
settled  principles  firmly  established  by  prior 
decisions  and  followed  without  qualification 
since,  upon  which  counties  and.  townships 
are  held  exempt  from  liability  In  cases  Ulco 
^e  one  now  under  consideration.  Tbe  opin- 
ion of  this  court  in  Bowden  v.  Kansas  City, 
68  Kan.  587,  77  Pae.  -673,  66  Ia  R.  A.  181,  105 
Am.  St  Rep.  187,  1  Ann.  -Cas.  955,  Is  cited 
as  ppholdlng  the  liability  of  the  towoshlp, 
but  It  should  be  observed  that  the  llablU^ 
there  declared  was  against  a  municipal  cor- 
poration proper,  which  as  we  hare  seen  has 
been  held  liable  for  defective  streets  from 
an  early  period. 

Another  question  fully  discussed  In  the  ar- 
gument Is  whether  the  finding  that  William- 
son was  authorized  to  act  as  agent  for  the 
township  Is  supported  by  any  evidence.  Tbe 
solution  of  this  question,  and  the  related 
question  whether  the  township  is  estopped 
from  denying  that  authority,  would  require 
very  careful  consideration,  but,  having  reach- 
ed  tbe  conclusion  that  the  township,  is  not 
liable  were  tbe  authority  sustained,  these 
questions  need  not  be  answered. 

As  the  township,  as  an  agency  of  tbe  state. 
Is  not  liable,  tbe  Judgment  is  reversed,  and 
the  cause  remanded,  with  directions  to  enter 
Judgment  for  the  defendant  All  tbe  Jus- 
tices concurring, 

or  Kan.  MS,  6«B) 

STATB  ex  rel.  DAWSON,  Atty.  Oeo.,  t.  AT- 
CHISON, T.  ft  8.  P.  RT.  CO.  et  al. 
(Supreme  Court  of  Kansas.     Jane  8,  1912. 
SappleoMtttal  Opinion  Jnty  6,  1912.) 

(SyVabui  by  the  Court.) 

1.  Irspbction  (i  3*)  — PaopXBTT  Subibct— 
Statutost  Provision. 

Tbe  statnte  expressly  requires  all  grain 
going  into  or  coming  out  of  a  public  elevator  to 
be  inspected  by  officers  of  tbe  state  grain  de- 


partmeat  N«  such  express  requirement  is 
made  with  regard  to  other  grain,  and  upon  a 
consideration  of  the  entire  act  inspection 
Uiereof  ia  held  not  to  be  compulsory;  tbe  pro- 
viaions  of  the  statnte  with  regard  thereto  being 
construed  as  referring  to  inspection  made  up- 
on requeat  of  the  owner. 

[Ed.  Note. — For  other  cases,  see  Inspection, 
Cent  Dig.  H  3-T;   Dec  Dig.  |  3.*] 

2.  ImPBcnoN  (I  8*)  —  PaoPBBTT  Subject— 
STaTtrroBT  Pbovision  —  "Pcblio  Eleva- 
Toa." 

An  elevator  in  which  tbe  grain  of  different 
owners  is  kept  entirely  separate,  but  in  which 
the  grain  of  the  lame  owner  delivered  at  dif- 
ferent times  ia  mixed  together,  except  where 
he  directs  otherwise,  is  not  a  "public  elevator^ 
wilbia  the  meaning  of  a  atatute  providing  "that 
all  elevators  or  warehouses  located  In  this 
state  in  which  grain  is  stored  in  bulk,  and 
in  which  the  grain  of  different  owners  ia  mixed 
together,  or  In  which  the  grain  ia  stored  la 
socb  a  manner  that  the  identity  of  different 
lots  or  parcela  cannot  be  accurately  preserved, 
and  doing  baaineaa  for  a  compensation,  are 
hereby  declared  pablic  warehouses." 

[Ed.  Note.— For  other  eases,  aee  Inspection, 
Cent.  Dig.  H  S-7:    Dec  Dig.  f  3.*] 

8.  iNBPxcnoiT   a   8*)— Pbopkbxt   Bitbjkoi— 

Statutory  Pbovibior. 

The  fact  that  the  operator  of  an  eleva- 
tor reserves  the  right  to  mix  tbe  grain  of  dif- 
ferent owners  baa  tbe  same  effect  ui  determin- 
iog  its  public  character  as  though  the  grain 
were  actually  mixed. 

[EM.  Note.— For  other  eases,  see  Inspection, 
Cent  Dig.  U  8-7;    Dec  Dig.  f  3.*] 

Johnston,  C.  J.,  and  Smith  and  Benson,  JJ,, 
dissenting. 

Supplemental  Opinion. 

4.  ItrsFxcncN  (|  6*)  —  Gbain  Inspection 
Fees— Deposit  in  Cocrt-^ubisdiction  of 
Court. 

Where  feea  were  collected  by  the  state 
grain  department  for  inspection  of  grain  and 
ui  doubtful  cases  by  order  of  tbe  Supreme 
Court  were  deposited  with  the  clerk  of  the 
court  pending  its  decision  of  the  qnestion  as 
to  tbe  right  of  inspection,  an  order  by  the  Su- 
preme Court  that  tbe  money  in  the  hands  of, 
tbe  clerk  belonging  to  the  state  be  appropriat- 
ed to  the  costs  of  tbe  case  for  which  the  atate 
is  liable  is  beyond  the  authority  of  the  court 
Iaws  1011,  c.  199,  SI  2,  3.  providing  that  oil 
fees  collected  for  grain  inspection  shall  be 
turned  into  the  state  treasury  forming  a  fund 
for  tbe  payment  of  expenses  of  ths  grain  de- 
partment. 

[Ed.  Note. — For  other  coses,  see  Inspection, 
Cent.  Dig.  {  12;  Dec  Dig.  {  6.*] 

6.  Inspection  (J  6*)  — OaaiN  Inspbotion  — 
Fees— Rep  ATiiKNT. 

Where  fees  from  owners  ol  grain  for  com- 
pulsory inspection  under  lisws  1911,  e.  199, 
were  collected  without  authority,  aad  the  grain 
passed  into  a  public  elevator  the  fees  most  be 
returned  to  the  person  from  whom  received, 
leaving  the  state  to  settle  with  the  managers 
of  the  elevator,  and  the  fees  must  lie  return- 
ed without  tbe  surrender  of  the  certificate  of 
inspection. 

[Ed.  Note.— For  other  cases,  see  Inspection, 
Cent  Dig.  i  12;   Dec  Dig.  |  i*] 

Original  proceeding  by  tb»  State,  on  the 
relation  of  John  S.  Dawson,  Attorney  Gener- 
al, for  mandamus  to  the  Atchison,  Topeka  A 
Santa  F6  Railway  Company  and  others.  De- 
nied. 


•Ter  oOft  eaaes  see  some  t«»te  aad  seatlaa  MVMBBB  la  Dee;  Dtg.  a  4a.  Dig.  Ke^  N*.  Swiea  *  R«»-r  ladexss 
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J.  S.  DawBoik,  Atty.  Oen.,  S.  M,  Brawster, 
Asst.  Atty.  Gen.,  and  Geo.  B.  Alien  and  J. 
W.  Dana,  both  of  Kansas  City,  Kan.  (KepUng- 
«r  &  Trlckett,  of  Kansas  City,  Kan.,  of  coun- 
■d),  tor  plaintiff.  M.  A.  Low,  Paul  B.  Walk- 
er, W.  B.  Smith,  0. 3.  Wood,  A.  A.  Scott,  J.  G. 
Slonecker.  Bobt  Stone,  Geo.  T.  McDermott, 
and  Blair,  Scandrett  tc  Magaw,  all  of  To- 
peka,  B.  P.  Waggener,  of  Atchison,  Jno.  Mad- 
den and  W.  W.  Brown,  both  of  Parsons,  A.  It. 
Berger,  of  Kansas  City,  E^n.,  Frank  Hager- 
man,  of  Kansas  City,  Mo.,  B.  B.  VermlUon, 
of  WlchlU,  J.  M.  ChallU,  of  Atchison,  F. 
H.  Wood,  of  St.  liouls,  Mo.,  and  Klmbrongfa 
Stone,  of  Kansas  Clt7,  Mo.,  for  defendants. 

MASON,  X  The  state  brings  mandamus 
against  a  number  of  railroad  companies  and 
the  owners  and  operators  of  a  number  of 
grain  elevators,  the  purpose  of  which,  In  a 
general  way,  Is  to.  require  them  to  conform 
to  the  provisions  of  the  statute  providing 
for  the  Inspection  of  grain. ,  Evidence  has  been 
taken  before  a  commisfsloner,  who  has  made 
detailed  findings  of  fact  and  conclusions  of 
law.  The  case  is  submitted  upon  his  report 
and  the  evidence.  The  state  asks  that  each  of 
the  railroad  companies  be  required:  (1)  To 
furnish  to  the  state  grain  Inspection  depart- 
ment dally  manifests  of  all  grain  arriving  In 
Its  freight  terminal  yards  In  Wyandotte 
county.  (2)  To  permit  the  welghmasters  and 
Inspectors  of  the  department  to  Inspect  and 
weigh  the  grain  In  cars  In  such  terminal 
yards.  (3)  To  collect  from  Uie  proper'  par- 
ties and  pay  to  the  department  the  fees  for 
snch  inspection  and'  Weighing.  Ahd  that 
each  of  the  elevator  owners  or  operators  be 
required:  (1)  To  procure  a  license  to  trans- 
act business  as  public  wareliousemen,  giving 
a  bond  as  snch.  C2)  To  make  reports  to  the 
grain  department  of  the  movements  of  grain 
in  and  out  of  the  elevators,  and  of  the  Issu- 
ance and  cancellation  of  warehouse  receipts. 
(3)  To  permit  the  welghmasters  and  inspec- 
tors to  we^h  and  Inspect  all  grain  moving 
into  or  out  of  the  elevators.  (4)  To  pay 
the  fees  for  such  inspection  and  weighing. 
The  officers  and  directors  of  a  voluntary  un- 
incorporated association  known  as  the  Kan- 
sas Grain  Dealers  Asdociatlon,  having  a 
membership  of  800  persons,  firms,  and  cor- 
porations, engaged  In  buying  and  selling 
grain,  have  intervened  and  unite  with  the 
def aidants  in  contesting  the  plaintiff's  de- 
mands. 

Questions  are  raised  as  to  the  constniction 
and  validity  of  various  parts  of  the  statute, 
The  two  principal  questions  of  construction 
are:  Does  the  statute  contemplate  a  compul- 
sory Inspection  of  any  grain  except  that 
stored  In  public  elevators?  Can  any  elevator 
be  public  in  which  the  grain  of  each  owner 
is  kept  entirely  separate  and  distinct  from 
that  of  all  others?  The  commissioner  was 
of  the  opinion  that  the  first  question  should 
be  answered  In  the  negative;  the  second  in 
the  afllrmatlVe. 


[1}  The  statute  involved  is  chapter  222  .of 
the  Laws  of  1007^  published  as  artisle  1  ot 
chapter  31  (sections  3327-3363)  of  the  Gener- 
al Statutes  of  1909;  as  amended  by  chaptier 
199  of  the.  Laws  of  1911.  Section  23  of  the 
original  act,  after  making  It  the  duty  of  pub- 
lic warehousemen,  whenever  inspection  and 
weighing  la  established,  ta  receive  for  stor- 
age, all  grain  tendered,  proceed»^  "Such 
grain  to  be  in  all  cases  inspected,  weighed 
and  graded  by  a  duly  auUxolEed  inspector 
and  weigher  *  *  *  and  all  grain  deliver- 
ed from  wuch  warebouse  shall  be  Inspected 
and  weighed  on  Its  delivery  by^a  duly  au- 
thorised. Inspector,  and  Wjeigber  ofigralo." 
The  defendants  maiptais  that  this  provision 
compels  the  Inspection  of  aU-  grain,  that.  la 
stored  In  public  elevators,  but  tliat  the  stat- 
ute nowhere,  either  expressly  or  by  fair  Im- 
plication, makes  Inspection  of  grain  compul- 
sory under,  any  other  drcnmstances.  T3ie 
Iilatntiff  contends  that  the  purpose  of '  the 
la^jgioage.  quoted  la  not  to  lOOPfer  authority 
to  Inspect;  gcaln,  but  to  impofl«  the  duty  up- 
on the  public  warehouseman  to  refuse  to  re- 
ceive or  deliver  It  without  Inspection;,  that 
the  inspection  contemplated  by  the  act  la  a 
compulsory,  faispection;  and  that,  the  depart* 
.mept  has'  full  power  to  enforce  It,  lrreei)e(j- 
tlve  of  the  wishes  of  the  owner  of  tbo  grain. 
To  decide  the  Issue  so  made,  the  entire.  «tiib- 
.ut«i  must  b9  considered.  Only  the  more  ob- 
viously important  features  i«pa  be  presitnt- 
ad  In  .a  summary. 

The  act  Is  described  In  Us  title  as  mis  "la 
xelatlon  to  the  Inspection,  stoiring  and  grad- 
ing of  grain."  The  first  section  reads;  "A 
.department. of  record  for  the  Inspection  and 
^i^lgbing  of  grain  Is  hereby  established,  to 
be  called  the  'state  grain  Inspection  depart- 
ment' Said  department  shall  have  full 
clwirge,  of  I  the  Inspection  and  weighing  of 
-grain  (it  aU  railroad  tenniimls,  public  ware- 
houses, or  other  points  within  the  state 
wherever  the  business  transacted  will,  by  the 
fees  provided  by  law,  pay  the  salary  of 
an  assistant  inspector  and  weighmaster,  or 
wherever,  upon  request  by  parties  Interested, 
to  the.  chief  Inspector,  he  may  establish  In- 
spection and  arrange  that  the  officer  ia 
charge  accept  as  full  compensation  for  bis 
services  an  amount  equal  to  the  whole  rev* 
enue  obtained  at  such  a  place." 

The  Governor  Is  required  to  appoint  a 
chief  Inspector  of  grain  for  the  state  (section 
2),  among  whose  dqtiea  are:  To  have  su- 
pervision of  the  Inspection  and  weighing  of 
grain  "as  required  by"  law;  to  supervise  the 
handling,  ln8pe<;ting,  weighing  and  storage 
of  grain;  to  establish  rules  therefor,  and  for 
the  management  of  public  warehouses;  to 
keep  records  of  Inspecting  and  weighing  done 
Into  and  out  of  licensed  warehouses;  to .  In- 
vestigate complaints  of  fraud  or  oppression 
In  the  grain  trade,  and  correct  them  as  far 
as  able  (section  3).  He  Is  authorized  to  rec- 
ommend, and  the  Governor  Is  authorized  ttt 
appoint,  supervising  inspectors  and  weigh- 
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masters  wherever  there  Is  a  public  -warehouse. 
iThese  are  reqtilred  to  visit  the  elevators  and' 
railroad  tracks  every  day,  the  former  super- 
vising inspection  with  a  view  to  Securing 
uniformity,  the  latter  supervising  all  welgh- 
masters,  tDspectlng-  scales,  and  the  loading 
and  unloading  of  grain,  with  a  view  to  se- 
curlDg  correct  weights  on  all  grain  weighed 
by  the  departniMit-  Similar  provision  is 
made  for  the  appointment  of  assistant  in- 
spectors and  wetghmasters  (section  6).  Pees 
for  Inspection  and  •weighing  are  fixed  (section 
8).  tb»  schedule  of  fees  was  changed  In 
1811,  the  new  section  Including  a  provision 
-making  It  a  misdemeanor  to  deny  oificers  of 
the  department  access  to  scales,  elevators, 
warehouses,  or  other  places  in  the  perform- 
ance of  their  legal  duties  (section  1,  ch. 
19»,  Laws  of  1911).  The  charges  for  inspec- 
tion and  weighing  are  a  lien  on  the  grain; 
when  the  grain  is  in  transit,  they  are  to 
be  treated  as  advanced  charges  and  collected 
and 'paid  by  the  carrier  (section  9).  Fees 
collected  are  turned  Into  the  state  treasury 
(section  10),  and  all  expenses  of  the  depart- 
ment are  paid  out  of  the  fund  so  created 
(section  11).  It  Is  a  misdemeanor  for  an 
officer  of  the  department  to  be  guilty  of 
neglect  of  duty,  or  to  grade  or  weigh  grain 
■Improperly,  or  to  accept  reward  for  a  neg- 
lect of  duty  (section  12).  Section  13  reads: 
^The  inspection  or  weighing  of  grain  in  this 
tktite,  whether  into  or  out  of  public  ware- 
bouses  or  elevators,  or  In  ears,  barges,  wag- 
ons, or  sacks,  arriving  at  or  shipped  from 
points  where  state  grain  Inspection  is  es- 
tablished, must  be  performed  by  such  persons 
as  may  be  duly  appointed  and  qualified  ac- 
cording to  law,  and  any  person  who  shall  act 
as  Inspector  or  weigher  of  grain  who  has  not 
Keen  thns  first  appointed  and  quallfled  shall 
be  guilty  of  a  misdemeanor." 
■  The  officers  of  the  department  are  ^vfen 
"exdiislve  control"  of  weighing  dhd'  inspect- 
ing grain  at  inspection  p'oiiits,  and  their  cer- 
tificates are  made  conclusive  to  all  parties 
Interested,  unless  appealed  from  in  the  man- 
ner provided  (sectloh  14).  Nothing  in  the  act 
Is  to  be  construed  to  prevent  any  person  sell- 
ing grain  by  sample,  regardless  of  grade  (sec- 
tion •  IT).  Sections  19  to  35  relate  almost 
wholly  to  warehouses.  If  the  owner  of  grain 
consigned  to  a  public  warehouse  is  dissatis- 
fied with  Its  Inspection,  or  from  any  cause 
desires  to  -withhold  it 'from  storage,  he  may 
have  it  delivered  to  him  subject  only  to  such 
(*arge8  as  have  already  accrued  (section  32). 
Provision  is  made  for  a  "Grain  Grading 
Commission,"  to  be  appointed  by  the  Govern- 
or, to  establish  grades  for  all  kinds  of  grain 
bonght  or  handled  'In  the  state  (section  38)'. 
Specific  arguments  are  advanced  for  the 
construction  contended  for  by '  the  state^ 
which  may  be  thus  summarized:  The  fa'ct 
that  the  statute  makes  it  a  misdemeanor  to 
deny  an  officer  of  the  departtAent  atcess  to 
scales,  elevators,  and  other  places  In  jthe  per- 
formance Of  his  duties.  Implies  that  his  in- 


spection may  be  against  the  wishes  of  the 
owner  of  the  grain.  If  grain  were  to  be  in- 
spected only  on  request  of  the  owner,  it 
would  be  needless  to  provide  a  Hen  for  the 
inspection  fee,  since  In  such  case  it  would 
be  paid.  The  provision  that  at  the  points 
designated  no  one  but  an  officer  shall  inspect 
or  weigh  grain  shows  that  the  will  of  the 
Legl^ature  and  not  of  the  owner  was  Intend- 
ed to  control.  The  officers  could  not '  have 
"exclusive  control"  of  Inspection  if  they 
could  act  only  on  invitation.  They  are  re- 
quired to  perform  various  duties  aside  from 
Inspecting  and  weighing  grain!  thej  are 
paid  only  from  the  fund  produced  by  fees, 
and  no  fees  are  charged  for  any  other  serv- 
ices; if  they  can  only  weigh,  and  inspect 
grain  upon'  request  of  the  owners,  the  own- 
ers have  the  power  to  cut  off  their  compen- 
sation and  compel  them  to  violate  their  duty 
or  work  for  nothing.  The  purpose  of  the 
act  Is  to  preserve  the  c'redit  of  th^  state, 
the  chief  means  employed  being  the  in- 
spection of  outgoing  grain;  the  Legislature 
would  be  unlikely  to  allow  the  use  of  this 
means  to  depend  upon  the  wishes  of  the 
owners.  The  reasons  for  official  inspection 
at  terminal  markets  exist  whether  the  grain 
goes  Into  storage  or  not.  To  require  inspec- 
tion at  public  elevators,  leaving  it  optional 
elsewhere,  would  amount  to  an  unjustifiable 
discrimination.  Th^  fact  that  general  In- 
spection is  not  expressly  made  compulsory 
should  not  be  deemed. controlling.  The  stat- 
ute does  not  in  so  many  words  say  that  the 
officers  must  inspect  grain  when  .requested, 
yet  no  one  would  doubt  that  the  duty  in  such 
case  was  mandatory.  The  history  of  the  leg- 
islation strengthens  the  view  that  in  Its  pres- 
ent form  the  main  purpose  of  the  statute  Is 
inspection.  Of  this  phase  of  the  matter  it 
is  said  In  the  state's  brief:  "It  is  Important 
to  determine  whether  the  present  law  under 
which  the  grain  department  operates  is  an 
Inspection  law  with,  elevator  and  warehouse 
provisions  incorporated  therein,  or  a  ware- 
house law.  with  Inspection  and  weighing  of 
grain  provided  for  therein.  If  the  former, 
then  grain  Inspection  and  weighing  ,exist8 
state  wide,  subject  to  be  placed  in  actual 
operation  under  the  provisions  of  the  statute 
and  the  chief  Inspector.  If  the  latter,  then 
only  such  grain-  as  is  in,  destined  for,  or  be- 
ing shipped  out  of  a  pul>Uc  elevator  Or  ware- 
house is  subject  to  inspection.". 

Upon  a  consideration  of  these  arguments, 
and  those  of  the  defendants  in  reply,  the 
court  reaches  a  conclusion,  lii  harmony  with 
the  commissioner's,  that  it  was  not  thfe  pur- 
pose of  the  Legislature  to  make  inspection 
compulsory  except  as  to  grain  stored  in  pub- 
lic -elevators.  There  are  obvious  reasons  for 
requiring  an  official  inspection  and  weighing 
of  grain,  where  it  is  to  be  mingled  with  other 
grain  and  thereafter  bought  and  sold  as  a 
certain  quantity  out  of  a  larger  mass,  that 
do  not  apply  where  Its  identity  is  to  be  pre- 
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served.  In '  the  one  case  the  statute  Is  mah- 
datoiy  by  express  declaration.  In  the  other, 
It  Is  8o,  if  at  all,  only  by  inference.  If  there 
had  been  no  purpose  to  make  a  distinction, 
equally  explicit  language  would  naturally 
have  been  used  In  each'  Instance.  While  the 
Legislature  may,  for  public  purposes,  compel 
the  owner  to  pay  for  the  Inspection  of  wheat 
which  he  Intends  to  sell  by  sample,  irrespec- 
tive of  grades,  the  power  is  so  far  an  inter- 
ference with  bis  conduct  of  his  business  that 
the  intention  to  exercise  it  ought  to  be  evi- 
denced by  express  words  or  by  v«y  clear 
implication.  Gray  ▼.  Stewart,  70  Kan.  429, 
78  Pac.  852,  109  Am.  St.  Rep.  461.  A  pur- 
pose to  enforce  the  inspection  of  grain  while 
in  the  course  of  interstate  traffic,  because  of 
its  Kansas  origin  or  destination,  Is  likewise 
one  not  readily  to  be  inferred  from  ambigu- 
ous language.  The  statute  in  some  respects 
is  penal,  and  for  that  reason  should  be  sub- 
jected to  a  somewhat  stricter  construction 
than  might  otherwise  be  appropriate.  The 
right  given  an  owner  of  grain  consigned  to  a 
public  warehouse  to  recall  it,  subject  only 
to  8udx  charges  as  have  already  accrued  (sec- 
tion 32),  seems  to  show  that  Inspection  is 
optional  with  him  unless  the  grain  actually 
goes  Into  the  public  elevator.  The  same  in- 
ference seems  warranted  by  the  provision 
that  the  act  shall  not  be  construed  to  pre- 
vent sales  of  grain  by  sample,  regardless  of 
grade.  The  various  provisions  of  the  stat- 
ute, Including  those  giving  the  grain  depart- 
memt  exclusive  control  of  Inspection,  have 
abundant  room  for  operation  under  a  system 
where  inspection  is  made  (except  as  to  grain 
in  public  elevators)  only  upon  request.  Most 
of  these  provisions  are  very  similar,  so  far 
as  the  present  question  is  concerned,  to  those 
of  earlier  statutes.  A  section  of  the  act  of 
1891  (chapter  248,  §  42)  provided  that  all 
grain  grown  in  the  state  and  stored  in  any 
public  elevator  or  warehouse  must  be  weigh- 
ed and  Inspected  as  provided '  In  that  act. 
The  distinction  between  compulsory  and  op- 
tional inspection,  which  the  present  law 
seems  to  Intend,  was  there  made  too  plain 
for  doubt.  If  it  had  been  the  purpose  of  the 
later  act  to  efface  the  distinction,  language 
would  naturally  have  been  chosen  so  explicit 
na  to  leave  no  room  for  controversy. 

The  fact  that  until  late  In  1910,  or  early  in 
1911,  the  state  inspection  department  did  not 
claim  the  right  to  inspect  any  grain'  (except 
tliat  gMng  into  or  coming  out  of  a  public  ele- 
vator) against  the  wish  or  direction  of  the 
owner,  is  urged  by  the  defendants  as  an 
administrative  construction  of  the  statute  ad- 
verse to  the  view  of  the  plalnttflf.  We  deem 
ttiis  argument  of  little  weight,  because  up 
to  ttiat  time  such  rl^t  was  not: denied,  no 
contsoversy  having  arisen,  and  in  fact  grain 
at  infipection  points  wad  inspected  without  re- 
gard to  whether  it  was  intended  .for-  storage. 
Until  July,  1911,  the  department  did  not  in- 
apect  grain  transferred  ftrom  one  oar  to. an- 


other through  &n  elevator,  bnt  i^ce  then  It 
has  claimed  the  right  to  do  so. 

In  State  ex  rel.  Wood  v.  Smith,  114  Mo. 
180,  21  g.  W.  493,  which  Is  of  more  impor- 
tance In  connection  with  another  branch  of 
the  case,  and  to  which  reference  will  again 
be  made,  it  was  held  that  under  the  Mis- 
souri statute,  which  has  much  in  common 
with  that  of  Kansas,  official  inspection  was 
limited  to  grain  In  public  warehouses.  In 
State  ex  inf.  v.  Coffee,  192  Mo.  670,  91  S.  W. 
486,  a  subsequHit  amendment  was  held  not 
to  change  the  law  in  this  regard,  although 
the  court  said  that  its  language  indicated 
an  assumption  by  the  Legislature  that  some 
other  grain  was  already  subject  to  state 
inspection.  The  language  referred  to  as  in- 
dicating such  an  assumption  is  not  in  our 
statute.  Other  cases  having  some  tendency 
to  sustain  the  position  of  the  defendants  are 
State  ex  rel.  Major  v.  Carlisle,  23S  Mo.  251, 
138  S.  W.  618;  Puget  Sound  Warehouse  Co. 
V.  Northern  P.  R.  Co.,  58  Wash.  322, 108  Pao. 
955. 

[Z]  It  is  next  necessary  to  determine 
whether  the  elevators  of  the  defendants  are 
public  elevators  as  defined  by  the  statute, 
which  reads:  "All  elevators  or  warehouses 
located  in  this  state  in  whi<^  grain  is  stored 
in  bulk,  and  in  which  the  grain  of  ditFerent 
owners  la  mixed  together,  or  In  which  grain 
la  stored  In  such  a  manner  that  the  identity 
of  different  lots  or  parcels  cannot  be  ac- 
curately preserved,  and  doing  business  for  a 
compensation,  are  hereby  declared  public 
warehouses."     Section  19. 

While  some  of  the  elevators  were  formerly 
conducted  avowedly  as  public  elevators,  un- 
der license,  at  the  time  this  action  was  be- 
gun the  licenses  had  been  surrendered,  and 
all  were  professedly  private.  The  grain  of 
each  owner  stored  therein  was  kept  separate 
from  that  of  other  owners;  but  the  grain  of 
the  same  owner  was  mingled  In  one  mass. 
Irrespective  of  Its  grade  or  the  time  of  re- 
ceipt, except  where  the  owner  directed  oth- 
ei^wlse.  ■  However,  all  the  elevator  operators 
excepting  one  reserved  the  right  to  store  the 
grain  with  that  of  other  owners  (of  the  same 
grade)  if  they  so  desired.  On  December  6, 
1011.  this  pracblde  was  abandoned,  and  the 
elause  embodying  the  reservation  was  omit- 
ted from  receipts  thereafter  Issued.  Wheth- 
er the  elevators  are  now  conducted  as  pub- 
lic or  otherwise  depends  upon  the  construc- 
tion of  the  clause,  "in  which  «rain  is  stored 
In  suoh  a  manner  that  the  idetatlty  of  dif< 
ferent  lota  or  parcels  cannot  be.  accurately 
preserved."  This  in  turn  depends  upon  the 
meaning  to  be  attached  to  the  word  "lot"  or 
"parcel."  If  the  quantity  of  grain  delivered 
by  a  single  slilpment,  or  at  one  time,-  consti- 
tutes a  separate: "lot,"  then  the  elevators  are 
public.  If  the  grain  belongliig  to  the  same 
owner,  whether  delivered  at  the  same  or  at 
different  times.  Is  regarded  as  constltutlag 
the  same  "lot,"  if  So  designated  by  him,  then 
Uie  elevators  ace  not  public.  , '  .  > 
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In  order  to  be  pnbllc,  an  eleTator  mnst  be 
one  in  which  grain  is  stored  In  bulk,  and 
wblch  does  baalness  for  a  compensation.  In 
addition  to  these  attributes,  If  it  also  Is 
one  in  which  the  grain  of  different  owners 
is  mixed  together,  it  is  a  public  elevator. 
The  plaintiff  regards  the  words,  "or  in  which 
grain  is  stored  in  such  a  manner  that  the 
identity  of  different  lots  or  parcels  cannot  be 
accurately  preserved,"  as  Intended  to  desig- 
nate another  and  distinct  class  of  public  ele- 
vators. The  defendants  consider  them  rath- 
er as  amplifying  the  phrase,  "in  which 
fbe  grain  of  different  owners  is  mixed  to- 
gether." The  plaintiff  puts  emphasis  upon 
the  distinction  between  "the  grain  of  dif- 
ferent owners,"  on  the  one  band,  and  "dif- 
ferent lots."  on  the  other,  and  treats  "mix- 
ed" as  the  equivalent  of  "stored  in  such 
manner  that  the  identity  cannot  be  accurate- 
ly preserved."  It  reads  the  statute  much  as 
though  it  said:  "In  which  the  grain  of  dif- 
ferent owners  is  mixed  together,  or  in  which 
the  grain  delivered  at  different  times,  even 
if  owned  by  the  same  person,  is  mixed  to- 
gether." The  defendants  place  stress  upon 
the  distinction  between  "mixed,"  on  tl>e  one 
hand,  and  "stored  in  such  a  manner  that  the 
identity  cannot  be  accurately  preserved,"  on 
the  other,  and  treat  "the  grain  of  different 
owners"  as  the  equivalent  of  "different  lots." 
They  read  the  statute  as  though  it  said: 
"In  which  the  grain  of  different  owners  is 
mixed  together,  or  in  which  the  lots  l>elong- 
ing  to  different  owners  are  stored  in  such  a 
manner  that  their  identity  cannot  be  accu- 
rately preserved."  The  court  believes  the  de- 
fmdant's  construction  to  be  the  more  natural 
and  reasonable.  The  plaintiff  regards  this 
view  as  denying  any  effect  to  the  clause  "or 
in  which  grain  is  stored  In  such  a  manner 
that  the  identity  of  different  lots  or  parcels 
cannot  be  accurately  preserved."  On  the 
contrary,  we  think  the  construction  contend- 
ed for  by  the  plaintiff  makes  absolute  sur- 
plusage of  the  clause,  "in  wblch  the  grain  of 
different  owners  is  mixed  together."  If  the 
fact  that  different  deliveries  of  grain  (wheth- 
er owned  by  the  same  person  or  not)  are  not 
kept  separate  makes  an  elevator  public,  then 
the  fact  that  the  grain  of  different  owners 
is  mixed  together  would  necessarily  do  so, 
since  such  grain  would  constitute  different 
lots  or  deliveries;  and  the  words,  "in which 
tile  grain  of  different  owners  is  mixed  to- 
gether," and  all  reference  to  different  own- 
ership, could  be  stricken  out  of  the  act  with- 
out altering  its  effect  in  the  slightest  de- 
gree. Different  lots,  in  the  sense  in  which 
the  plaintiff  uses  the  term,  could  be  mixed 
without  mixing  the  grain  of  different  own- 
ers ;  but  the  grain  of  different  owners  could 
not  be  mixed  without  mixing  different  lota 
The  mixing  of  the  grain  of  different  owners 
is  either  the  controlling  consideration  In  de- 
ttfmining  the  public  or  private  cltaracter  of 
an  elevator,  or  it  has  nothing  to  do  with  it 
The  term  "lot,"  If  applied  to  the  grain  of  a 


single  owner  (or  to  sndi  part  of  his  grain  as 
he  shall  desire  to  be  liandled  as  a  single  lot, 
and  kept  separate  from  other  grain),  has  a 
distinct  and  definite  meaning.  Evidence  was 
given  that  it  is  so  used  in  the  grain  trade. 
Any  other  meaning  would  be  vague  and  In? 
definite.  Grain  from  the  same  farm,  and 
of  the  same  quality,  might  be  delivered  by 
the  same  owner  at  different  times.  There 
seems  no  sufficient  reason  why  it  should  tie 
regarded  as  constituting  more  than  one  lot, 
or  why  the  different  deliveries  should  be 
k^t  separate.  Grain  from  different-  loca- 
tions and  of  different  quality  might  be  deliv- 
ered by  its  owner  all  at  once,  when  it  would 
seem  to  constitute  a  single  lot  on  any  theory. 
The  classification  of  elevators  into  public 
and  private,  according  to  whether  the  grain 
of  different  owners  is  intermingled,  is  a  nat- 
ural one,  the  basis  of  wblch  is  readily  pec- 
celved.  A  legislative  purpose  to  make  the 
test  of  the  public  character  of  an  elevator 
turn  upon  the  separate  storing  of  grain  of 
the  same  quality  and  ownership,  because 
separately  delivered,  does  not  distinctly  ap- 
pear, and  is  not  to  be  readily  inferred. 

We  regard  the  history  of  the  legislation  as 
confirming  the  conclusion  we  have  reached 
upon  the  consideration  of  the  mere  language 
of  the  statute.  The  language  in  question 
originated  in  Illinois.  The  Gonstitatlon  of 
that  state  adopted  in  1870  contains  these 
provisions :  "All  elevators  or  atorehoases 
where  grain  or  other  property  is  stored  for 
a  compensation,  whether  the  propeoty  stored 
be  kept  separate  or  not,  are  declared  to  be 
pubUc  warehouses."  Article  13,  i  1.  "The 
General  Assembly  ahaU  pass  laws  for  the  in- 
spection of  grain,  for  the  protection  of  pro- 
ducers, shippers  and  receivers  of  grain  and 
produce."  Article  13,  I  7.  In  1871  the  Il- 
linois Legislature  passed  an  act  "to  regulate 
public  warehouses,  and  the  wardtiousing  and 
inspection  of  grain,  and  to  give  effect  to  ar- 
ticle thirteen  of  the  Constitution  of  this 
state."  Chapter  114,  i  135,  Hurd's  Bev.  Stat 
1909;  Laws  of  1871-72,  p.  762.  This  act 
divided  public  warehouses  into  three  classes, 
designated  as  A,  B,  and  C.  Most  of  the  reg- 
ulations prescribed  wore  made  applicable 
only  to  warehouses  of  class  A.  The  several 
classes  were  thus  defined;  the  language  of 
the  Kansas  statute  now  in  question  being 
here  italicized :  "Public  warehouses  of  class 
A  shall  embrace  all  warehouses,  elevators 
or  granaries  in  wMdh  grain  is  stored  in  buifc, 
and  in  tchich  the  grain  of  different  oumers 
is  miaed  together,  or  in  which  grain  is  stor- 
ed in  such  a  manner  that  the  identitv  of  dif- 
ferent lots  or  parcels  cannot  be  accNnUely 
preserved,  such  warehouses,  ttemton  or 
granaries  being  located  in  cities  iiavlng  not 
less  than  one  hundred  thousand  inhabitants. 
Public  warehouses  of  class  B  shaU  embrace 
all  other  warehouses,  elevators  or  granaries 
in  which  grain  is  stored  in  bulk,  and  in 
which  the  grain  of  different  owners  is  mix- 
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ed  together.  Public  warehouses  of  claaa  O 
shall  embrace  all  other  warehouses  or  places 
where  property  of  any  kind  is  stored  for  a 
consideration."    Section  2. 

The  Italicized  words,  or  their  substantial 
equivalent,  have  been  Incorporated  la  stat- 
utes in  Indiana  (section  10.484,  Ann.  Code 
of  Ind.  1908 ;  Acts  of  1870,  p.  230) ;  in  Mis- 
souri (secOon  6775,  Rev.  Stat.  Mo.  1000); 
in  Nebraska  (Laws  1801,  c.  65,  |  5a) ;  and 
in  Canada  (Rev.  Stat,  of  Canada  1006,  c. 
85,  pt  2,  I  48).  The  Nebraslu  act  was 
repealed  In  1900.  Laws  of  1909,  c.  152. 
The  Canadian  act  was  amended  in  1908, 
these  words  being  omitted  from  the  amend- 
ed statute.  Chapter  45,  i  3,  7  *  8  Edw. 
VII.  The  woiids  were  used  in  a  Wiscon- 
sin statute  passed  in  1005  (chapter  19,  i 
6),  but  at  a  q>eclal  session  in  the  same  year 
the  section  containing  them  was  amended 
so  as  to  express  with  clearness  what  we  have 
held  to  be  the  true  meaning  originally  intend- 
ed; the  new  phraseology  being:  "In  which 
the  grain  of  different  owners  is  stored  In 
bulk  or  mixed  together,  or  stored  in  such 
manner  that  the  idoitity  of  different  lota 
and  parens  cannot  be  accurately  preserved." 
Laws  of  Wis.,  Special  Session,  1905,  c.  12, 
i  74.  A  Minnesota  statute  passed  in  1886, 
modeled  upon  ttiat  of  Illinois,  contained  the 
words  referred  to.  Laws  of  Minn.  1885,  c. 
144,  i  1.  Commissioners  appointed  to  pro- 
pose such  revision  and  codification  of  the 
public  statutes  of  the  state  as  should  "sim- 
plify, harmonize,  and  complete"  them,  pre- 
sented a  report  in  the  form  of  a  single  bill, 
which  was  enacted  In  1905.  In  defining 
''public  warehouses,"  the  revised  act  used 
these  words,  which  we .  regard  as  a  rear- 
rangement of  those  of  the  original  statute, 
with  a  puriMse  to  avoid  ambiguity  and  mako 
the  meaning  clear :  "In  which  grain  Is  re- 
ceived for  storage  In  bulk  and  that  of  differ- 
ent owners  mixed  together  or  so  stored  that 
identity  of  the  different  lota  or  parcels  is 
not  preserved."  Rev.  Laws  of  Minn.  1905>  i 
2047.  The  Minnesota  and  Wisconsin  stat- 
utes distinctly  show  that  the  Legislatures 
of  those  states  thought  it  desirable  to  use, 
in  addition  to  the  word  "mixed,"  which 
might  be  thought  to  imply  an  actual  com- 
mingling and  stirring  togethei'  of  the  grain  of 
different  owners,  an  expression  covering  any 
manner  of  storage  which  did  not  accurately 
preserve  the  identity  of  each  lot. 

The  language  in  question  seems  to  have 
been  before  the  courts  of  but  one  state.  The 
Missouri  statute  referred  to  was  enacted  in 
18S9.  Laws  1889,  p.  124.  In  1892  the  Supreme 
Court  of  that  state  had  occasion  to  inter- 
pret the  language  In  question  and  held  that, 
"when  the  statute  speaks  of  different  lots, 
♦  •  •  it  refers  to  lots  belonging  to  dif- 
ferent owners."  State  ex  rel.  Wood  v.  Smith, 
114  Mo.  180,  21  S.  W.  493.  The  grounds  of 
the  decision  are  Indicated  by  this  language 
from  the  opinion  t 


"A  proper  construction  of  fhe  expreBsl(m 
'stored  in  balk  and  the  grain  of  different 
owners  mixed  together'  requires  they  should 
be  read  in  conjunction  as  they  appear  in 
the  act  The  language  is  used  in  contradis- 
tinction to  storage  of  each  owner's  grain  i» 
kind  and  without  mit^ng  with  another't.  In 
the  large  public  elevators  which  invite  the 
public  to  store  with  them,  the  grain  goes 
Into  a  common  bulk,  and  after  that  the  right 
of  Ite  owner  is  represented  by  a  warehouse 
receipt  certifying  to  the  amount  thereof  and 
its  grade,  and  it  la  the  regulation  of  such  a 
warehouse  to  which  the  statute  refers  when 
It  uses  the  language  'stored  in  bulk  and  the 
grain  of  different  owners  mixed  together.* 
But  the  language  of  the  act  forbids  the  con- 
struction that  the  Legislature  had  in  mind 
those  warehouses  in  which  the  owners  there- 
of stored  their  own  property,  or  in  which 
they  leased  to  other  persons  certain  bins 
therein  In  which  they  might  store  their  grain 
and  preserve  it  separate  and  distinct  from 
others.  In  such  a  case  no  warehouse  receipt 
is  issued.  When  the  grain  is  sold,  the  grain 
Iteelf  is  delivered.  It  Is  not  transferred  by 
the  assignment  of  negotiable  warehouse  re- 
celpta,  which  call  for  an  equal  amount  of 
grain  of  the  same  grade  and  kind  out  of  the 
general  bulk.  When  stored  In  a  rented  bin, 
or  in  kind,  the  owner  geta  the .  commodity 
itself  as  distinguished  from  Ita  value  in 
money,  or  ite  equivalent  in  other  grain  of 
the  kind  and  grade  Us  was  inspected  and 
certified  to  be."  114  Mo.  195,  106,  21  S.  W. 
498. 

"It  is  insisted  by  the  relator  that  the  mix* 
ing  of  two  loads  of  the  same  grade  belonging 
to  the  same  owner  brings  the  Empire  Eleva- 
tor within  the  purview  of  section  8,  which 
denominates  a  warehouse  as  public  In  wlilch 
grain  is  stored  in  such  a  manner  that  die 
identity  of  different  lota  cannot  be  accurate- 
ly preserved.'  Keeping  in  mind  that  this  act 
is  a  substantial  transcript  of  the  Illinois  act. 
It  is  fair  to  presume  the  Legislature  of  this 
state  was  actuated  by  the  same  purpose  that 
prompted  the  Legislature  of  Illinois.  That 
act  upon  ite  face  purporte  to  be  in  pursuance 
of  the  constitutional  mandate  that  the  Con- 
stitution of  IIlinolB  required  the  Legislature 
to  pass  inspection  laws  'for  the  protection  of 
producers,  shippers  and  receivers  of  grain 
and  produce.'  Hence  we  are  (not)  left  In 
doubt  as  to  the  purpose  of  the  law.  This 
law  was  designated  to  protect  the  owner  of 
wheat  who  desired  to  store  it  In  a  public 
warehouse,  where,  according  to  the  method 
of  transacting  business,  the  Identity  of  his 
wheat  could  not  be  accurately  preserved.  It 
certainly  was  not  intended  to  apply  to  a  per- 
son who  rented  a  bin  for  his  own  use  and 
directed  the  owner  of  the  warehouse  to  store 
two  or  more  load*  of  grain  in  the  same  bin, 
as  VM*  done  in  the  Empire  Elevator.  Such 
a  Construction  is  at  variance  with  the  other 
sections  of  the  law.    The  act  must  be  con- 
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Btrued  as  a  whole.  When  the  statute  speaks 
of  different  lots,  we  think  it  refers  to  lots 
beloufcing  to  different  owners.  Moreover,  ice 
hold  that  the  whole  tection  3  refer*  most 
clearly  to  a  public  icarehoute  where  the  pub- 
lic is  invited  to  come  and  make  use  of  its 
storage  facilities,  and  when  the  grain  vHU 
beeotne  mixed  in  bulk  and  its  identity  can- 
not be  accurately  preserved."  114  Mo.  197- 
1»8,  21  S.  W.  498. 

The  Kansas  statute  under  consideration 
Is  that  of  1907,  but  the  language  in  contro- 
Tersy  was  originally  used  in  the  act  of 
1891.  Laws  of  1891,  c.  248,  S  1-  In  neither 
enactment  was  the  exact  language  of  the 
Missouri  statute  followed  throughout.  The 
case  is  therefore  not  strictly  one  for  the 
application  of  the  rule  that  in  adopting  the 
statute  of  another  state  the  Legislature  is 
conclusively  presumed  to  adopt  also  the  ju- 
dicial construction  there  placed  upon  it. 
Nevertheless  the  reasoning  back  of  that  rule 
argues  strongly  for  our  following  the  Mis- 
souri decision.  While  it  is  true  that  the 
language,  the  meaning  of  which  is  In  dis- 
pute, was  used  by  the  ECansas  Legislature  in 
1891,  and  is  preserved  in  the  present  law 
without  change,  the  enactment  of  1907  was 
a  revision  of  the  entire  subject  Obviously 
its  framers  bad  before  them  the  legislation 
of  Missouri  as  well  as  that  of  Illinois.  It 
is  hardly  conceivable  that  they  were  Igno- 
rant of  the  construction  given  to  the  Mis- 
sonri  act  by  the  Supreme  Court  of  that  state 
In  1892,  growing  out  of  a  controversy  at 
Kansas  City,  and  involving  a  determination 
of  what  constituted  a  public  elevator.  If 
that  construction  gave  the  statute  a  dif- 
ferent effect  from  that  Intended  by  the  Kan- 
sas Legislature,  the  conviction  seems  irre- 
sistible that  the  language  would  have  been 
altered  so  as  to  put  its  meaning  beyond 
doubt. 

[3]  These  conclusions  compel  a  denial  of 
the  writ  asked,  and  make  it  unnecessary  to 
pass  upon  the  other  matters  that  have  been* 
argued.  A  special  order  as  to  costs  is  neces- 
sary because  of  the  fact,  already  referred  to, 
that  the  operators  of  all  the  elevators  in- 
volved, excepting  the  Terminal  Elevators, 
reserved  the  right,  prior  to  December  6, 
1911,  to  intermingle  the  grain  of  different 
owners.  We  agree  with  the  commissioner 
that  the  reservation  of  the  right  to  reduce  to 
a  common  mass  the  grain  of  different  own- 
ers in  store  bad  the  same  effect,  so  far  as 
concerns  the  public  character  of  the  busi- 
ness, as  the  actual  mixing  of  the  grain. 
Therefore  where  this  right  was  reserved  the 
elevators  were  public  and  were  subject  to 
state  control,  until  the  practice  was  aban- 
doned. Various  provisions  of  the  statute 
have  been  attacked  as  unconstitutional.  If 
any  of  them  are  in  fact  invalid,  they  are  of 
such  a  character  that  they  may  be  eliminated 
without  affecting  the  act  as  a  whole,  which 
is  valid.    The  defendants  maintain  that  man- 


damus is  not  a  proper  remedy,  that  the  state 
la  not  a  proper  party  plaintiff,  and  that  the 
relief  sought  is  too  general.  We  think  the 
right  to  compulsory  inspection  of  grain  in 
public  elevators  is  one  enforceable  by  man- 
damus at  the  suit  of  the  state.  It  is  gener- 
ally held,  although  there  are  cases  to  the 
contrary,  that  mandamus  will  not  He  to 
compel  the  performance  of  a  series  of  acts. 
State  V.  Brewer,  39  Wash.  65,  80  Pac.  1001, 
100  Am.  St  Rep.  858,  4  Ann.  Cas.  198;  Jack- 
son V.  Cochran,  134  Ga.  396,  67  S.  E.  825, 
20  Ann.  Cas.  220;  McAlester-Edwards  Coal 
Co.  T.  State  ex  rel.  Marshall  (Okl.  1912)  122 
Pac.  194.  Assuming  the  general  rule  to  he 
sound,  we  hold  It  is  not  applicable  here. 
The  defendants  maintain  that  the  Increased 
fees  provided  by  the  act  of  1911  were  so 
large  as  to  characterize  the  statute  as  one 
for  revenue  and  not  for  inspection,  and  that 
in  this  aspect  it  is  invalid.  The  commission- 
er found  that  if,  as  contended  by  the  state, 
inspection  was  compulsory  irrespective  of 
whether  the  grain  was  stored  in  pnbllc  ele- 
vators, the  normal  annual  Income  of  the  de- 
partment would  be  between  $70,000  and  $75,- 
000,  and  the  expenses  between  $55,000  and 
$60,000.  We  do  sot  think  the  Indicated  sur- 
plus sufficient,  upon  any  construction  of  the 
act  to  Justify  the  court  in  attributing  to  the 
Legislature  a  purpose  to  create  a  revenue  un- 
der the  guise  of  an  inspection  act 

It  follows  that  until  December  6,  1911, 
which  was  after  the  case  had  been  argued 
before  the  commissioner,  the  plaintiff  was 
entitled  to  a  writ  against  five  of  the  opera- 
tors of  elevators.  They  ought  therefore  to 
be  charged  with  a  part  of  the  costs  of  the 
proceeding  (Nolte  v.  Telephone  Co.,  86  Kan. 
770,  121  Pac.  1111),  one-third  of  which  will 
accordingly  be  taxed  to  them. 

BURCH,  PORTER,  and  WEST,  JJ,  con- 
curring. 

JOHNSTON,  O.  J.  (dissenting).  The  pre- 
vailing opinion  presents  a  fair  synoposis  of 
the  governing  statutes,  and,  to  my  mind, 
they  compel  a  different  conclusion  than  has 
been  reached.  The  earlier  acts  related  to 
the  regulation  of  warehouses,  elevators,  and 
granaries  in  which  grain  was  stored.  In 
1897  a  radical  change  was  made  In  the  law 
when  the  Legislature  created  a  department 
for  the  Inspection  and  weighing  of  grain 
and  which  made  inspection  wholly  a  state 
affair.  That  act,  and  the  later  revision  of 
1907,  indicate  that  the  Legislature  thought 
that  the  business  of  dealing  in  grain,  which 
Is  the  principal  product  of  the  state,  should 
be  placed  under  state  supervision,  and,  so  a 
department  was  created  designed  to  have 
complete  charge  of  the  Inspection  and  weigh- 
ing of  grain  with  incidental  regulation  of 
warehouses  in  which  It  may  be  stored.  It 
was  the  manifest  purpose  of  the  Legislature 
that    the    producers    and   dealers   in   grain 
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needed  protection,  and  bo  provision  was 
made  to  establish  standard  grades  by  whlcb 
different  qualities  of  grain  might  be  designat- 
ed, and  also  that  the  grain  designated  for 
sale  or  storage  should  be  Inspected,  its  qual- 
ity and  vrelght  determined,  and  Its  grade 
fixed,  to  enable  the  seller  to  obtain  the  real 
Talue  of  the  grain  sold,  and  so  that  the  pur- 
chaser may  know  what  he  is  buying.  It 
tends  to  standardize  and  give  credit  to  the 
grain  products  of  the  state,  protects  the  rep- 
utation of  Its  grain  markets,  and  necessari- 
ly will  tend  to  secure  better  prices  for  the 
producer.  To  my  mind  the  purpose  of  the 
Legislature  was  not  to  confine  inspection  to 
public  warehouses  or  to  cases  where  it  was 
requested.  The  statute  is  not  so  limited. 
The  first  section  of  the  act  expressly  pro- 
tides  that  there  shall  be  inspection  at  all 
railroad  terminals,  at  all  public  warehouses, 
at  all  other  points  where  the  authorized  in- 
ci>ection  fees  will  pay  the  exi)ense  of  inspect- 
ing and  weighing  the  grain  bandied  at  such 
points,  and  at  all  other  places  where  in- 
spection is  requested  and  an  arrangement 
can  be  made  that  the  officers  of  the  state 
will  accept,  as  full  compensation,  the  fees 
derived  from  the  business  at  such  points. 
The  provision  for  inspection  at  public  ware- 
houses is  explicit,  but  the  statute  is  equally 
explicit  that  there  shall  be  inspection  at  the 
three  other  classes  of  places  mentioned. 
The  law  applies  to  every  railroad  terminal 
In  the  state,  and  compels  inspection  there, 
although  there  may  be  no  public  warehouse 
at  such  terminal.  Much  grain  may  be  han- 
dled and  disposed  of  at  terminal  markets 
without  passing  through  public  warehouses, 
and  the  obvious  purpose  of  the  act  was  to 
require  inspection  where  grain  was  sold 
«r  stored  at  this  and  all  other  places  named 
in  the  act.  Many  of  the  provisions  of  the 
law  are  incompatible  with  the  theory  of  in- 
vited Inspection.  The  duties  imposed  upon 
the  chief  Inspector  are  mandatory  in  char- 
acter, and  the  language  used  does  not  Indicate 
that  be  is  only  to  act  at  the  option  of  deal- 
ers or  at  public  elevators  alone.  He  Is  re- 
quired to  supervise  the  Inspection  of  grain 
at  all  the  places  provided  for  in  the  act 
He  must  establish  rules  and  regulations, 
not  only  for  the  management  of  public  ware- 
houses, but  also  for  the  supervising,  han- 
dling, inspecting,  weighing,  and  storage  of 
grain.  Another  provision  which  is  state 
wide  In  Its  application,  and  is  not  limited 
to  pnblic  warehouses  or  to  invited  Inspection, 
is  that  lie  is  required  to  "Investigate  all 
complaints  of  fraud  or  -  oppression  In  the 
grain  trade,  and  correct  the  same,  so  far  as 
may  be  In  hU  power."  LaytslSOT,  c  222, 
I  3.  This  is  an  Important,  function  and, 
manifestly,  is  to  be  exercised  in  ^very  branch 
«f  the-  grain  trade,  and  especially  as  to  the 
inspection  and  weighing  of  grain  sold  or 
Btor«>d  within  tbe^tate. 
Tbe  provision  for  the  pnnisbment  of  those 


who  refuse  access,  or  prevent  the  officers' 

from  gaining  access,  to  scales,  elevators,  and 
warehouses,  in  order  to  perform  their  duties 
of  Inspection,  indicates  that  the  inspection  in 
mind  was  compulsory  rather  than  optional, 
and  the  same  may  be  said  respecting  the  pro- 
vision giving  a  lien  on  the  grain  for  the 
fee  which  is  to  be  collected  and  paid  by  the 
carrier.  Section  18  of  the  act  contemplates 
that  there  shall  be  inspection  and  weighing 
of  grain  whether  into  or  out  of  public  ware- 
houses, and  it  places  In  the  same  category 
with  public  warehouses,  elevators,  cars,  barg- 
es, wagons,  or  sacks,  arriving  at  or  shipped 
from  the  points  named  in  the  first  section 
of  the  act,  and  this  is  to  be  done  by  officers 
of  the  state  provided  for  that  purpose,  and 
that  if  any  one  else  assumes  to  act  he  will 
be  subject  to  prosecution.  No  option  Is  giv- 
en any  one,  and  nothing  is  said  of  waiting 
until  the  officer  Is  invited  to  Inspect  the 
grain  taken  in  or  out  of  the  elevators,  cars, 
barges,  or  wagons.  In  section  14  of  the  act 
it  is  provided  that  the  officers  of  the  grain 
department  shall  have  exclusive  control  of 
the  weighing  and  Inspection  of  grain  at  all 
the  places  where  inspection  or  weighing  is 
established,  namely,  at  all  railroad  termi- 
nals, public  warehouses,  self-supporting  plac- 
es, and  points  where  officers  will  accept  the 
statutory  fees  for  the  work  done.  How  can 
they  have  exclusive  control  if  they  must 
wait  for  an  invitation  before  they  can  act? 
It  was  surely  not  Intended  that  the  state 
should  keep  a  corps  of  officers  at  great  ex- 
pense waiting  for  permission  to  Inspect  and 
whose  authority  should  be  subject  to  the 
whims  of  dealers. 

Again,  a  great  system  for  the  inspection 
and  weighing  of  grain  has  been  created,  the 
fees  for  the  service  have  been  prescribed,  a 
revolving  fund  has  been  provided,  and  the 
clear  purpose  of  the  Legislature  was  that 
the  department  expenses  should  be  paid  from 
the  fees  collected.  It  seems  quite  improb- 
able that  the  Legislature  intended  to  create 
such  a  department,  supported  In  such  a  way, 
and  then  make  the  support  of  the  depart- 
ment depend  on  the  will  or  caprice  of  grain 
dealers.  If  there  is  no  inspection  and  weigh- 
ing of  grain,  no  fees  will  be  collected,  and 
there  will  be  no  fund  to  support  the  depart- 
ment The  act  was  not  passed  for  the  bene- 
fit of  the  grain  dealers  alone,  nor  for  t)>e 
producers  alone,  but  for  the  benefit  of  all 
interested  parties  and  for  the  welfare  of  the 
whole  state.  If  it  is  optional  with  grain 
dealers  to  have  .Inspection  or  weighing  of 
grain,  it  is  veithin  their  power  to  thwart 
the  legislative  purpose  by  declining  inspec- 
tion, and  in  that, way  deprive  the  depart- 
ment of  fees,  which,  is  practically  the  only 
means  provided  for  'maintaining  it  Such  a 
purpose  cannot  well  be  attributed  to  the  Leg- 
islature. 

It  is  argued,  that  the  Legislature,  by  sec- 
tion 23   of  the   act   made   inspection  corn- 
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pnlRory  as  to  grain  etored  In  pubUq  ware- 
lionses,  and  that,  not  havlag  used  equally, 
explicit  language  as  to  Inspection  at  otber 
places,  it  must  be  Inferred  that  only  op- 
tional inspection  was  intended.  ▲  careful 
reeding  of  section  23  indicates  to  me  tbat 
tbe  Legislature  in  enacting  It  did  not  bare 
in  mind  and  was  not  declaring  distinctions 
between  Inspection  at  warebouses  and  at 
■.ther  places.  It  bad  already,  in  earlier  sec- 
tions of  tbe  act,  in  mandatory  language,  pro- 
vided tbat  tbere  sbpuld  be  Inspection  at 
public  warebouaes  and  at  yarlous  otber  plac- 
es. Tbe  only  inference  to  be  drawn  from 
those  proTisions  was  that  Inspection  was 
compulsory.  In  section  23  the  duties  of 
a  warehouseman  are  presciilbed,  and  he  Is  en- 
joined to  receive  for  storage  all  grain  ten- 
dered him  that  Is  dry  and  suitable  for  stor- 
age, and  no  discrimination  can  be  made 
among  persons  who  offer  such  grain  for  stor- 
age, and.  incidentally,  it  is  stated  that  such 
grain  shall,  in  all  cases,  be  Inspected,  weigh- 
ed, and  graded  by  a  duly  authorized  inspec- 
tor and  weigher.  Tbe  section  then  provides 
for  keeping  grain  in  separate  bins  apart 
from  tbat  of  other  owners,  the  Issuance 
of  warehouse  receipts,  requires  inspection  of 
grain  delivered  from  tbe  warehouse  tbe 
snuie  as  when  It  Is  delivered  to  It,  excuses 
tbe  warehouseman  from  receiving  grain 
when  there  Is  not  room  to  store  it  properly 
or  when  the  warehouse  Is  necessarily  closed, 
provides  who  shall  pay  the  charges  for  in- 
spection and  weighing,  and  authorizes  the 
addition  of  them  to  the  storage  charges,  and 
provides  that  the  chief  inspector  may  bring 
an  action  to  recover  such  charges.  This 
section,  as  wel}  as  those  preceding  and  fol- 
lowing it,  constitute  the  warehouse  part  of 
the  act,  and  is  a  code  of  rules  governing 
public  warehouses,  and  evidently  was  not  In- 
.tended  to  limit  the  provisions  already  made 
for  tbe  inspection  and  weighing  of  grain. 
In  tbe  Inspection  part  of  the  act,  the  Legis- 
lature bad  already  stated  that  tbere  should 
be  inspection  at  public  warehouses,  and  the 
clause  referred  to  In  section  23  only  Imposes 
the  duty  on  the  public  warehouseman  to  not 
receive  or  deliver  grain  without  inspection. 
1  think  it  will  be  a  surprise  to  the  authors 
of  the  measure  to  learn  that  this  brief  clause 
in  a  section  prescribing  tbe  duties  of  a  pub- 
lic warehooseihan  is  regarded  as  the  one 
which  gives  the  authority  to  inspect  and 
weigh  grain,  and  that  becaose  of  It  an  in- 
ference may  be  drawn  tbat  Inspection  at 
points  otber  than  public  warehouses  Is  not 
compulsory.  If  this  clause  bad  been  omitted 
entirely  from  section  23,  would  it  have  been 
contended  or  held  tbat  compulsory  fnspee- 
tlon  could  not  be  bad  at  any  place  under 
the  act;  or  that  there  could  be  no  Inspection 
unless  an  owner  of  grain  asked  for  it?  This 
Is  the  position  to  which  the  contention  of 
defendants  leads. 
Reference  Is  made  to  a  Missouri  case,  but 


tbe  statutes  of  tbe  t^o  states  are  quite  dif- 
ferent in  their  provisions.  Ours  is,  in  tbe 
main,  an  Inspection  law,  while  that  of  Mis- 
souri is  essentially  a  warehouse  act  and  Is 
characterized  by  Us  title,  which  is,  "An  act 
providing  for  the  organization  of  public ' 
warehouses  and  to  regulate  warehousing  and 
inspection  of  grain  in  puhlio  iccrvhouses." 
Even  under  that  statute  the  Supreme  Court 
of  Missouri,  Iq  citing  the  case  of  State  ex 
Inf.  V.  Coffee,  102  Mo.  670,  01  8.  W.  486, 
found  language  indicating  that  grain  not  In 
public  warehouses  was  subject  to  Inspection, 
but  because  the  Legislature  had  proceeded 
on  the  assumption  that  a  former  statute  pro- 
vided fgr  Inspection  elsewhere  and  was 
thought  to  be  mistaken  In  that  assumption, 
that,  therefore,  no  force  could  be  given  to 
the  language  in  the  last  act  That  case  can- 
not be  regarded  as  an  authority  In  this  one. 
In  my  opinion  our  T^glslnture  undertook  to 
provide  compulsory  inspection  of  substantial- 
ly all  of  the  grain  designed  for  sale  in  the 
markets  or  for  storage  within  the  state.  It 
la  well  known  tbat  grain  Is  no  longer  sold 
on  the  markets  of  this  country  unless  It  has 
t)een  graded,  Inspected,  and  weighed,  and  It 
therefore  became  a  question  in  this  state 
whether  tbere  should  be  official  Inspection 
under  the  supervision  of  tbe  state,  or  wheth- 
er It  should  be  left  to  some  board  Of  trade 
or  other  self -constituted  authority.  Tbe  Leg- 
islature, in  my  view,  acted  upon  the  theory 
that  the  interest  of  producers  and  owners  of 
grain  In  the  state,  as  well  as  of  the  general 
public,  would  be  best  subserved  by  a  com- 
pulsory state  inspection. 

Another  question  upon  which  there  fs  a 
division  of  opinion  is:  What,  under  the  lat^, 
constitutes  a  public  warehouse?  It  depends 
upon  the  interpretation  of  section  10  of  the 
act,  which  has  already  been  quoted,  and 
the  language  is  so  plain  and  direct  that  It 
seems  to  me  tbere  is  little  room  for  doubt 
as  to  its  meaning.  An  elevator  or  ware^ 
house.  In  which  there  is  no  separation  of  13ie 
grain  received  and  where  all  of  It  is  stored 
In  bulk  for  compensation,  Is  unquestionably 
a  public  warehouse.  One  in' which  that  or  ■ 
part  of  that  received  from  different  owners 
fs  mixed  together  and  stored  for  compensa- 
tion is  likewise  conceded  to  be  a  public  ware* 
house.  Tbe  Legislature  Intended  to  extend 
the  application  of  the  act  because,  after  nam- 
ing those  in  which  grain  was  stored  in  bulk 
and  those  in  which  the  grain  of  different 
owners  IS  mixed  together.  It  added  a  distinct 
class  by  emploj^ng  tbe  phrase  "or  in  which 
'grain  Is  stored  in  such  a  manner  that  the 
Identity  of  different  lots  or  parcels  cannot 
be  accurately  preserved."  It  la  said  by  tbe 
defendants  that  this  phrase  was  only  intend- 
ed to  explain  or  amplify  tbfe  preceding  onesi 
and  that  It  related  solely  to  the  grain  re- 
ceived from  different  owners.  Their  claim 
appears  to  be  that  tbe  phrase  was  intended 
to  make  it  clear  tliat,  iMwever  the  grain  at 
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different  owners  might  be  mixed  In  the  ele- 
vator, If  its  identity  could  not  be  accnrately 
preserred,  it  should  be  regarded  as  a  pub- 
lic warehouse.  It  seems  to  me,  however, 
that  the  preceding  clause,  in  which  the 
grain  of  different  owners  mixed  together  is 
referred  to,  requires  no  explanation.  It  is 
clear  and  complete  of  itself.  Nothing  is  said 
In  the  discussion  which  makes  its  meaning 
more  definite  and  apparent.  The  phrase,  "or 
In  which  grain  is  stored  in  such  a  manner 
that  the  identity  of  different  lots  or  parcels 
cannot  be  accnrately  preserved,"  if  given 
the  meaning  attributed  to  it  by  the  defend- 
ants, wonld  add  nothing  to  the  preceding 
danse.  We  should  not  assnme  that  unnec- 
essary language  was  used  by  the  L^lslature, 
nor  that  a  phrase  was  inserted  in  a  section 
wlttaont  any  purpose.  The  mixing  of  the 
grain  of  different  owners  and  the  handling 
of  the  lots  or  parcels  of  grain  brought  in  by 
different  owners  so  that  its  Identity  is  lost 
would  practically  amount  to  the  same  thing. 
Ownership  of  the  grain,  it  is  true,  is  a  con- 
sideration in  the  preceding  clause;  but,  after 
moTldlng  for  the  grain  of  different  owners, 
the  Leglslatnre,  with  the  evident  purpose  of 
making  the  definition  of  a  public  warehouse 
more  extended  and  inclusive,  made  another 
claas  which  Included  all  lots  and  parcels  of 
grain  stored  so  that  the  identity  of  each  was 
preserved  whether  owned  by  the  same  or  dif- 
ferent persons.  There  is  Just  as  much  rea- 
son for  state  supervision  of  lots  and  parcels 
of  grain  purchased  and  brought  in  from  dif- 
ferent farms  and  stations  and  stored  by  the 
same  owner  as  if  they  were  stored  by  differ- 
ent owners.  The  maintenance  of  established 
gradM  and  the  keeping  of  different  grades 
separated  in  elevators  and  warehouses  is  one 
of  the  leading  ideas  of  the  act  Many  of  its 
provisions  disclose  that  the  purpose  is  to 
prevent  the  mixing  of  grain  and  the  decep- 
tion, injury,  and  loss  which  might  result 
from  it  Provision  was  therefore  made  for 
eatablishlng  grades  and  inspecting  each  lot 
of  grain  to  be  stored  or  delivered  in  order  to 
determine  its  grade.  Inspection  is  required 
when  it  is  put  in  the  elevator  as  well  as 
when  it  is  taken  out  The  public  is  tnter«8t- 
ed  in  the  handling  of  grain  which  has  been 
stored  and  which  is  to  be  sold  and  pnt  into 
bnsinees  channels,  and  It  is  in  as  great  need 
of  protection  against  the  mixing  of  grades 
of  grain  which  has  been  stored  by  the  same 
owner  as  if  the  lots  of  grain  had  been  stored 
by  several  owners.  This  is  apparent  in  sec- 
tion 23  of  the  act  which  defines  the  duties 
at  public  warehousemen.  There  regulations 
are  prescribed  for  the  storage  of  grain  by 
single  owners,  and  provision  Is  made  for 
keeping  the  same  in  separate  bins,  making 
it  plain  that  the  warehousemen  shall  not 
escape  supervision  by  receiving  and  storing 
the  grain  of  indlvidnal  owners  in  special  or 
separate  bins.  It  provides  that  all  the  grain, 
Indudlng  that  stored  in  special  bins,  shall  be 
inspected  and  weighed  when  1(  la  dellviersd 


from  the  elevator.  There  Is  a  clause  in  that 
section,  too,  which  evidences  the  general 
purpose  of  the  act  relating  to  warehousemen, 
where  it  provides  that  the  warehousemen 
shall  receive  grain  from  persons  without  dis- 
crimination, and  that  when  received  it  shall 
always  "be  stored  with  grain  of  a  similar 
grade." 

Counsel  dte  and  rely  on  State  ex  rel. 
Wood  V.  Smith,  114  Mo.  180,  21  S,  W.  493, 
as  an  authority  for  their  interpretation  of 
the  language  of  the  act,  and  it  appears  to 
support  the  theory  for  which  they  contend. 
The  Missouri  statute,  as  we  have  seen,  dif- 
fers to  some  extent  from  our  own;  but  the 
definition  of  "public  warehouses"  is  substan- 
tially '  the  same.  Our  statute  was  enacted, 
however,  before  that  decision  was  made,  and 
therefore  it  cannot  be  claimed  that  the  inter- 
pretation of  that  court  was  adopted  by  our 
Legislature.  The  decision  accentuates  the 
words  "lots  and  parcels"  employed  in  the 
section  and  gives  the  law  a  strained  and  un- 
natural construction.  It  seems  clear  to  me 
that  its  interpretation  is  out  of  harmony 
with  the  main  purposes  of  the  act  and  that 
the  reasoning  of  the  court  in  support  ot  its 
interpretation  is  wholly  unconvincing.  la 
my  view  the  commissioner  reached  a  correct 
conclusion  in  interpreting  section  19  and  in 
holding  that  the  defendant  elevators  were 
public  warehouses.  I  feel  compelled,  there- 
fore, to  dissent  from  the  conclusion  reached 
by  the  court  on  both  propositions,  namely,' 
from  the  conclusion  holding  that  inspection 
and  weighing  is  not  compulsory,  and  as  to 
the  definition  of  a  "public  warehouse." 

I  am  authorized  to  say  that  Justice  BBN- 
S0|7  Joins  In  this  dissent 

8MITH,  ar.    I  concur  in  the  (OeaesA 

Supplemental  Opinion. 

PER  OTJEIAM.  ThW  proceeding  having 
been  brought  to  determine  under  what  cir- 
ciunstances  the  state  grain  department  could 
inspect  grain  at  the  cost  of  the  owner  with- 
out his  consent,  an  order  was  made  that  in 
doubtful  cases  the  inspection  fees  should  be 
deposited  with  the  clerk  of  this  court  to 
await  the  decision  of  the  question.  The 
court  decided  that  five  of  the  elevators  were 
operated  as  public  warehouses  until  Decem- 
ber 6,  1911,  and  Were  liable  for  inspections 
made  prior  to  that  time,  but  that  otherwise 
the  defendants  were  not  liable  for  inspection 
charges.  87  Kan.  348,  865,  125  Pac.  104.  It 
follows  that  the  fees  collected  from  these  flv«' 
elevators  tor  inspections  made  prior  to  De- 
cember 6,  1011,  belong  to  the  state,  and  that 
the  other  fees  collected  belong  to  the  persons 
who  paid  them. 

[4]  We  are  asked  to  order  titat  the  money 
in  the  hands  of  the  clerk  |3elonglng  to  the 
state  be  appropriated,  so  far  as  necessary, 
to  the  payment  of  the  costs  of  the  case  for 
which  the  state  Is  liable.  We  thi-n}r  such  an 
order  would  be  beyond  our  authority.    Tho 
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statute  provides  that  all  fees  collected  for 
grain  inspection  sball  be  turned  Into  ttie  state 
treasury,  forming  a  fund  which  has  been 
appropriated  by  the  Legislature  to  the  pay- 
ment of  the  expenses  of  the  grain  depart- 
ment Laws  of  1911,  c.  199,  §§  2,  3.  The 
clerk  of  the  court  was  made  the  temporary 
custodian  of  the  money  collected  to  insure 
its  being  paid  to  the  persons  found  to  be  en- 
titled to  it.  The  court  has  no  control  over 
It  except  to  see  that  such  purpose  is  carried 
out.  The  costs  of  this  litigation,  so  far  as 
they  fall  upon  the  plaintiff  may  properly 
be  regarded  as  expenses  of  the  department, 
but  payment  from  the  revolTlng  fund  can  be 
made  only  upon  vouchers  verified  by  the 
chief  inspector.  It  is  unfortunate  that  those 
who  are  entitled  to  fees  for  services  render- 
ed in  the  case,  for  which  tlie  state  is  liable, 
must  submit  to  delay  in  receiving  what  is 
Justly  due  them,  but  the  hardship  results 
from  the  necessities  of  the  case.  Payment 
of  the  state's  obligations  can  only  be  made 
as  provided  by  statute,  and  since  no  specific 
.appropriation  has  been  made  covering  these 
expenses,  the  persons  entitled  to  the  fees 
tmist  await  the  further  action  of  the  Legis- 
lature, unless  arrangement  can  be  made  for 
tlielr  payment  from  the  contingent  fund  of 
the  department,  or  from  some  other  contin- 
gent fund  already  appropriated. 

[S]  In  some  instances  fees  have  been  collect- 
ed from  the  owners  for  compulsory  inspec- 
tion of  grain  which  has  passed  into  other 
liands  and  afterwards  gone  into  a  public  ele- 
vator, being  received  there  upon  the  prior 
Inspection.  It  has  been  suggested  that  In 
such  cases  the  fees  should  be  turned  into 
the  state  treasury.  We  think  however  tliat 
as  the  fees  were  collected  without  antboclty 
of  law  they  should  be  returned  to  the  person 
from  whom. they  were  received,  leaving  the 
state  to  settle  with  the  managers  of  the  ele- 
vators. 

It  is  said  that  in  some  Instances  the  own- 
er of  grain  which  has  been  inspected  over 
his  objection  has  derived  an  advantage  from 
the  certificate  of  inspection.  The  suggestion 
is  made  that  in  such  case  the  fee  ought  not 
to  be  returned  to  Mm,  and  that  to  cover  this 
situation  the  fees  in  the  hands  of  the  clerk 
should  be  refunded  only  upon  the  surrender 
of  the  certificates.  The  collections  of  doubt- 
ful fees  were  allowed  with  the  understanding 
that  so  far  as  they  were  unauthorized  they 
should  be  returned.  No  condition  was  made 
tliat  the  certificates  of  inspection  should  be 
preserved  or  surrendered,  and  in  the  absence 
of  a  prior  notice  of  such  a  requirement  we 
do  not  think  it  could  Justly  be  insisted  upon 
at  this  time. 

The  clerk  will  pay  to  the  state  treasurer 
the  fbes  collected  from  the  five  elevators  in- 
dicated in  the  opinion  for  services  rendered 
prior  to  December  6,  1911,  and  will  return 
the  other  fees  to  the  persons  who  paid  them. 


ATCHISON.  T.  &  8.   F.  RY.  CO.  ▼.  BOARD 

OF  COM'RS  OF  RENO  COUNTY. 

(Supreme  Court  of  Kansas.    July  6,  1912.) 

Appeal  from  District  Court.  Reno  County. 

Action  by  the  Atchison,  Topeka  &  Santa  V6 
Railway  Company  against  the  Board  of  Com- 
missionprs  of  Heno  County.  Judgment  for 
plaintifT,  and  defendant  appeals.  Reversed  and 
remanded. 

E.  T.  Foote  and  Prigg  &  Williams,  all  of 
Hutchinson,  for  appellant.  W.  R.  Smith,  O.  J. 
Wood,  and  A.  A.  i^ott,  all  of  Topeka.  and  J. 
S.  Simmon^,  of  Hutchinson,  for  appellee. 

PER  CURIAM.  The  appellee  sued  to  recov- 
er certain  taxes  paid  under  protest.  The  court' 
sustained  a  demurrer  to  the  answer.  From 
this  ruling  the  county  has  appealed. 

The  first  cause  of  action  is  based  upon 
the  claim  that  in  1908  t)ie  county  clerk  raised 
the  rate  of  taxation  for  state  purposes  from 
.9  mill  on  the  dollar  to  .925  mill  on  the  doUar, 
resulting  in  appellee  being  obliged  to  pay  an 
additional  amount  upon  its  property.  The  an- 
swer justified  the  action  of  the  clerk  on  the 
?:round  that  it  became  necessary  to  provide 
or  the  payment  of  state  taxes  which  had  be- 
come delinquent  in  former  years.  The  appellee 
now  concedes  that  it  was  error  for  the  court 
to  sustain  the  demurrer  to  this  part  of  the  an- 
swer because  of  the  provisions  of  section  6, 
c.  199,  Laws  of  1885  (Gen.  Stat  1909,  19515), 
and  previous  decisions  of  this  court.  Railway 
Co.  V.  Clark.  60  ICan.  831,  58  Pac.  561;  Har- 
per County  V.  Cole,  62  Kan.  121,  61  Pac.  403;' 
Crebbln  v.  Wever,  71  Kan.  445,  80  Pac.  977. 

The  answer  to  the  second  and  third  causes 
of  action  admits  that  Reno  county  for  the 
years  1907  and  1908  levied  a  tax  for  the  poor 
fund  in  addition  to  the  amount  of  tax  it  was 
permitted  to  levy  for  general  purposes,  and 
the  appellant  asks  us  to  reconsider  and  over- 
rule the  decision  in  A.,  T.  &  S.  F.  R.  Co.  v. 
Wilhelm,  Treas.,  33  Kan.  206,  6  Pac.  273. 
holding  tlMt  taxes  levied  for  the  support  of 
the  poor  are  to  be  regarded  as  current  expens- 
es of  the  county,  and  are  limited  by  the  gener- 
al limitation  as  to  amount  that  can  be  raised 
for  general  purposes,  and  the  dedsioa  in  K.  C, 
T.  &  W.  Rid.  Co.  V.  Albright,  Treas.,  33  Kan. 
211,  6  Pac.  276,  approving  the  former  ruling. 
The  appellant's  argument  would  be  of  force  as 
an  appeal  to  the  Legislature  for  a  change  in 
the  statute,  but  it  has  failed  to  convince  us  that 
the  former  decisit  as,  which  have  been  fol- 
lowed for  27  years,  should  be  overturned. 

The  judgment  will  be  reversed,  and  the  cause 
remanded,  with  directions  to  overrule  the  de- 
murrer to  the  defense  set  up  to  the  first  cause 
of  action,  and  for  further  proceedings  in  ac- 
cordance with  these  views. 


CHANUTB  WINDOW  GLASS  CO,  T. 

PIERCE. 

(Supreme  Court  of  Kansas.    July  6,  1912.) 

Appeal  from  District  Court,  Neosho  County. 

Action  by  the  Chanute  Window  Glass  Com- 
pany against  W.  A.  Kerce.  Judgment  for 
plaintiff,  and  defendant  appeals.    Affirmed. 

T.  F.  Morrison,  of  Chanute,  and  D.  R.  Hite, 
of  Topeka,  for  appellant.  Farrelly  &  Evans, 
of  Chanute,  for  appellee. 

PER  CURIAM.    The  district  court  properly 

construed  the  written  instruments  which  state 
the  engagements  of  the  parties.  The  defendant 
desired  to  develop  the  gas  resources  of  his 
land,  and  the  plaintiff  loaned  Urn  money  to  do 


Digitized  by 


Google 


Colo.) 


CUKTIB  ▼.  koCAMHT 


169 


•o.  agreelnr  to  accept  paTinent  In  gas;  bat  tbe 
d^endant  aereed  to-  prosecute  development 
woric  by  drilhng  additional  ««lk  wheneTet  tbe 
requirementa  of  the  plaintiff  demanded.  The 
requirements  of  tbe  plaintifiF  demanded  addi- 
tional wells,  the  defendant  failed  to  drill  them, 
gaa  was  not  produced  and  aold  'according  to 
the  contract,  and  the  note  matured  under  the 
provisions  of  the  supplemental  agreement. 

It  is  not  necessary  to  discuss  the  assignments 
of  errwr  seriatiln.  £)ven  if  the  'tUrd  finding 
o(  fact  b«  based  upon  an  erroneous  compota- 
tion,  the  validity  of  the  conclusion  of  law  is 
not  affected.  A  carbon  impression  of  a  letter 
written  on  a  I7pewriter,  made  with  the  same 
stroke  of  tbe  keys  aa  the  companion  Imprefe- 
■ton,  is  an  originaL  It  is  not  material  which 
one  is  mailed  and  which  one  retained  bj  the 
writer,  and  either  one  may  be  offered  as  pri- 
mary evidence  of  tbe  contents  of  tbe  letter. 

Xhe  Judgment  of  the  district  court  ia  affirmed. 


STATE  ex  reL  DAWSON,  Atty.  Gen.,  T. 
CITt  OP  ATTICA. 

(Supreme  Court  of  Kansas.    July  6,  1S12.) 

Appeal  from  District  Court,  Harper  County. 

Action  by  the  State,  on  tbe  relation  of  John 
8.'  Dawson,  Attorney  General,  against  tbe  City 
of  Attica.  Judgment  for  relator,  and  defend- 
ant appeals.    Affirmed. 

K.  Ci  inicoz,  of  Anthony,  for  appelant 
Jobn  S.  Dawsoa,  of  Topeka,  and  T.  A.  Nofts- 
ger,  of  Anthony,  for  appellee. 

PKB  CURIAH.  This  court  agrees  with  the 
trial  coort  that  the' purpose  of  the  mayor  and 
cpoDcil  was  to  take  ufto  the  city  all  of  Byrnes 
A  Mclntire's  addition.  That  was  tbe  "terri- 
tory sought  to  be  added."  That  territory  was 
not  so  subdivided  aa  to  bring  it  within  the  pow- 
er conferred  by  the  statute.  Under  tbe  deci- 
sion in  Stewart  v.  Adams,  BO  Kan.  568,  32  Pae. 
912,  those  tracts  which  were  specifically  de- 
scribed, and  which  were  aabdivided  into  lots 
or .  parcela  of  five  acres  or  lea»— Berry's  addi- 
tion, Alcon's  addition,  Walker's  addition,  etc — 
became  a  part  of  tbe  city.  Tbe  same  would  be 
tmc  of  such  blocks  in  Byrnes  &  Mclntire's  ad- 
dition aa  contained  five  acres  or  less,  if  the 
blocka  in  that  addition  had  been  named  in  the 
ordinance.  Under  tbe  circumstances,  however, 
tbe  status  of  tbe  addition  was  not  affected. 

The  judgment  of  tbe  district  court  ia  affirmed. 


IBVIN  ▼.  BIBTBOPOLITAN  ST.  BT.  CO. 

et  al. 
(Supreme  Court  of  Ejinsas.    July  6,  1912.) 

Appeal  from  Court  of  Common  Fleas,  Wyan- 
dotte County. 

Action  by  C.  A.  Irvin  against  the  Metropoli- 
tan Street  Bailway  Company  and  another. 
Judgment  for  defendants,  and  plaintiff  appeals. 
Affirmed. 

Angevine,  Cnbbison  &  Holt,  of  Kansas  City, 
for  appellant  O.  Li.  Miller,  C.  A.  Miller,  and 
Samuel  Maher,  all  of  Kansas  City,  for  appel- 
lees. 

PKB  CUBIAM.  In  an  action  to  recover  for 
personal  Injuries  sustained  by  appellant  wbile 
alighting  from  a  street  car,  the  jury  returned 
a  verdict  in  favor  of  tbe  railway  company. 
Tbe  negligence  relied  on  was  tbe  starting  of 
the  car  while  appellant  was  in  the  act  of 
alighting  from  it  On  what  appears  to  be  suffi- 
cient   evidence    this    issue    was    determined 


against  appellant     The  only  objectitfns  -tirged 
here  are  those  -made  against  the  instructiona. 

In  one  the  coarb  spoke  of  intuit  wwiid  be  tbe 
result  if  appellant  offered  testimony  in  regard 
to  getting  off  the  car  wbile  it  was  in  motion, 
where  such  testimony  was  not  contrsUicted  by 
the  evidence  of  the  defendant  Since- the  plain*  ; 
tiff  had  not  offered  any  such  testimony,  the  ref- 
erence to  it  was,  of  course,  a  mistake;  but  as 
she  testified  positively  that  the  car  was  stand* 
ing  still  when  she  started  to  alight,  the  state* 
ment  could  not  have  misled  the  Jo^  or  preja* 
diced  her. 

Nor  was  there  material  error  in  the  instruc- 
tion holding  it  to  be  the  duty  of  tbe  <iorapaay 
to  hold  a  car  still  for  a  raasonabls  and  suffi- 
cient length  of  time  to  allow  those  who  desired 
to  alight  to  do  so.  In  it  there  was  a  statement 
that  if'  the  car  was  stopped  for  that  purpose, 
It  was  the  duty  of  the  company  to  not  start  it. 
forward  "until  the  plaintiff  had  a  reasonable 
opportunity  to  alight  therefrom."  It  is  argued 
that  this  carried  the  idea  that  th«r  car  might  be 
started  while  the  passenger  was  alighting,  pro- 
vided she  4id  not  get  off  in  a  reasonable  time. 
The  entire  charge  shows  plainly  enough  that 
this  was  not  tbe  theory  of  the  court,'  and  tbe 
jury  could  not  bave  drawn  the  inference  that 
th^e  oourt  meant  that  those  in  charge  pf  tbe  car 
might  start  it  forward,  even  though  ^^pellant 
was  then  seen  to  be  in  the  act  of  uigbtang. 

Other   objections   are   made   to  the  instrno*  - 
tions,  which  bave  been  examined;   but  In  nons 
of  them  do  we  find  any  material  error. 

The  judgment  is  affirmed.  . 


<3XJBTrS  T.  McCARTHT. 
(Supreme  Court  of  Colorado.    July  1,  1912.) 

1.  MxcBAmos'  LiKNB  (|132*)~-TnaB  or  FUr  . 
mo— CoMPi,irnoN  or  wokk.  ,    , 

Work  doni  by  the  contractor,  at  the'  re- 
quest of  the  owner's  agent,  in  order  to  <Mm-i 
plete  tbe  contract,  pntting  in  a  new  sink  to 
take  tbe  place  of  a  defective  one,  and  odds  .and.  . 
ends  of  work  not  completed,  is  a  continuation 
of  the  previous  work  done  under  tbe  contract' 
as  regards  time  for  filing  the  lieBi 

[Bd.  Note.— For  other  cases,  see  Mecfaanifs*  ' 
Liens,  CentDig.  H  190-207;  DecJ>is.  |1S2.*]  ., 

2.  PuNciPAi,  AN»  AoKire  a  19*)— Aasiroz^ 

Etidcnce.  ,    , 

A  finding  that  the  son  of  the  owner  to' 
whom  alone  notice  of  intention  to  claim  a  Ken  ' 
was  delivered  was  the  recognised  agent  of  tho 
owner  in  tbe  transaction  ia  warranted  by  the 
admission  of  the  owner  in  tbe  pleadings  that 
tbe  contractor  gave  him  the  notice  of  intention, 
and  evidence  of  tbe  son  being  in  possession  of 
the  property,  and  being  engaged  in  accepting 
certain  of  the  work  and  refusing  to  pay  for 
other  work,  and  of  other  circumstances. 

[Ed.  Note.— For  other  cases,  see  Principal 
and  Agent  Cent  Dig.  |  41;  Dec.  Dig.  f  W*J 

3.  Mechanics'  Lixns  (|  33*)— Natubb  oi>  In- 

PKOTEMBNTB— WaTXB    PiFXB. 

Under  Bev.  St  1908,  |  4026,  providing  for 
what  mechanics'  liens  may  be  had,  lien  may  be 
bad  for  iron  pipe  for  conducting  water  from 
a  reservoir  to  a  dwelling;  all  being  on  tbe  land 
on  which  the  building  ia  constructed. 
.  [Ed.  Note.— For  other  pases,  see  Mechanics* 
Liens,  CentDig.  {{  32,  33,  38;  De&Dig.  |3S.*] 

Error  to  District  C!oart,  Garfield  (Jounty; 
John  T.  Shumate,  Jndg& 

Action  by  M.  J.  McCarthy  against  Leonard 
B.  Curtis,  Sr.  Judgment  for  plaintiff.  De- 
fendant brings  error.    Affirmed. 


•Tor  otlMr  eases  see  same  topic  ana  ssctlsa  NUIIBBB  in  Deo.  Dig.  t  Am.  Dig.  Key  Ne..8wl«s  A  Rep'r  lodexas  ; 
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J.  B.  Moore^  of-  Colorado  Springs,  for 
plaintiff  in  error.  Barrow  &  Rowe,  of  Glen- 
wood  Springs,  tor  defendant  In  error. 

HILL,  J.  Action  for  the  enforcemMit  of 
a  mecbanlc's  lien  by  a  subcontractor  and  ma- 
terialman for  the  performance  of  certain 
work  and  the  furnishing  of  certain  pliunblng 
material.  A  personal  judgment  was  entered 
against  the  original  contractor  for  $337.99, 
which  was  deciared  a  i  lien  against  the  prop- 
erty and  foreclosure  order.  The  oWner 
brings  the  case  here  for  review  upon  error; 

It  is  claimed,  first,  that  the  lien  was  not 
filed  In  apt  time ;  second,  tliat  the  notice  was 
not  served  upon  the  owner  or  his  authorized 
agent  as  required  by  the  lien  act ;  third,  that 
ttte  plaintiff'  was  not  entitled  to  a  lien  for 
certain  iron  pipes  furnished  which  were  used 
Uy  conduct  the  water  to  the  pipes  in  the 
dwdliog  bouse  and  wlilch  were  connected 
therewith. 

ID  The  lien  was  filed  November  14,  1910. 
There  is  evidence  that  the  last  work  done 
and  material  furnished  by  the  contractor 
was  on  the  preceding  19th  day  of  October. 
This  consisted  of  inserting  a  new  sink  back 
to  take  the  place  of  a  defective  one,  together 
with  some  other  odds  and  ends  in  connection 
with  the  work  that  had  not  been  finished. 
There  is  also  evidence  which  discloses  that 
the  contractor  and  the  agent  of  the  owner 
refused  to  accept  the  work  of  the'  plumber 
until  October  the  16th,  that  their  excuse  wHs 
that  the  sink  back  was  broken,  and  that  it 
would  have  to  l>e  replaced  before  there  would 
be  any  settlement  There  is  nothing  which 
discloses  that  the  famishing  and  placing  in 
poisitlon  pf  .the  new  sink  back  and  the  sup- 
plying of  certain  other  omissions  required 
by  the  terms  at  the  contract  were  delayed 
for  the  purpose  of  extending  the  time  within 
which  to  file  the  lien.  The  matters  were 
done  at  the  demand  of  the  contractor  and 
the  ngent  of  the  owner.  l?be  court  found 
that  the  date  of  the  completion  of  .these 
Items  was  the  date  when  the  last  work  was 
done  and  the  last  material  furnished.  There 
is !  evidence  to  support  this  contention.  Un- 
der such  circumstances  as  above  stated,  the 
defendant  cannot  be  heard  to  say  that  this 
work,  done  at  the  request  of  his  agent  in 
ortler  to  complete  the  contract,  was  not  a 
continuation  of  the  .previous  work  done  un- 
der the  same  contract  Stldger  v.  McPhee, 
16  Colo.  App.  252,  62  Pac.  332;  Lichty  v. 
Houston  Lbr.  Co.,  39  Colo.  53,  88  Pac.  846; 
Rieflln  V.  Grafton,  63  Wash.  387,  115  Pac. 
861;  Coulee  v.  Clark,  14  Ind.  App.  206,  42 
N.  E.  762,  66  Am.  St  Rep.  298;  Mclntyrev. 
Trautner,  63  Cal.  429. 

Hi  The  notice  of  Intention  to  claim  a  lien 
was  served  upon  Leonard  E.  Curtis,  Jr.,  the 
son  of  the  owner.  Instead  of  the  owner.  -It 
is  -claimed  that  the  evidence  is  insufficient  to 
show  that  he  was  the  ag«it  of  bis  father. 


and  In  this  respect  It  fails  to.  show  a  com- 
pliance with  the  statute.  In  the  pleadings 
the  defradant  owner  admitted  that  the  plain- 
tiff, McCarthy,  gave  him  the  notice  of  his 
intention  to  file  a  mechanic's  lien,  and  that 
thereafter  the  plaintiff  did  file  such  a  lien. 
The  evidence  discloses  that  the  only  notice 
served  wa«  that  delivered  to  Curtis,  Jr.; 
that  the  same  consisted,  of  a  copy  of  the 
plaintifTs  lien  claim  statement  Curtis,  Br., 
by  his  pleadings,  admits  receipt  of  the  notice 
which  was  through  service  upon  liis  son. 
This,  to  a  certain  extent,  could  be  construed 
as  admittiug  the  agency,  but  outside  of  this, 
there  is  testimony  of  facts,  circumstances, 
and  transactions  which  tend  to  establish  tlie 
agency  and  the  ratification  of  all  such,  acts 
by  the  father.  The  son  was  in  possession  of 
the  property.  He  was  engaged  in  the  ac- 
ceptance of  certain  work  uiwu  the  I)uilding 
and  the  refusal  to  pay  for  other  work  and 
other  circumstances,  when  considered  as  a 
whole,  whlcfh  would  Justify  the  conclusion  61 
the  trial  court  that  he  was  the  recognized 
agent  of  the  father  In  this  transaction.  We 
find  no  prejudicial  error  in  this  respect 

[3]  The  iron  pipe  for  Which  the  plaintiff 
claims  no  lien  can  attach  was  used  for  the 
purpose  of  conducting  water  from  a  reser- 
voir to  the  bouse  for  domestic  purposes  used 
therein  and  thereabout.  The  distance  of  the 
reservoir  from  the  house  is  not  given,  but 
from  the  amount  of  the  bill  it  could  not  be 
far.  The  land  upon  which  tlie  building  was 
constructed,  upon  which  the  lien  was  also 
claimed,  consisted  of  alx>Ut  20  acres.  It  was 
in  the  country.  It  is  not  contended  that  any 
of  this  pipe. was  used  beyond  the  boundaries 
of  this  land.  At  the  trial  It  was  admitted 
Chat  the  material  was  furnished  for  the  pur- 
poses alleged.  No  objections  were  made  in 
the  pleadings  or  otherwise  to  their  all  being  - 
included  in  the  one  lien  and  suit  brought  to 
foreclose  accordingly.  The. land  and  build- 
ings were  both  held  for  their  payment  Un- 
der such  circumstances,  we  are  of  opinion 
that  under  the  provisions  of  general  section 
4025,  Revised  Statutes  1908,  the  plaintiff 
was  entitled  to  his  lioi  for  the  entir^ 
amount  Edwards  v.  .Derrickson,  28  N.  J. 
Law,  39;  Ozark  v.  Adams,  73  Ark.  227,  83 
S.  W.  920 :  Crane  Co.  v.  Bpworth  Hotel,  etc., 
Co.,  121  Mo.  App.  209,  98  S.  W.  795. 

The  Judgment  is  affirmed. 

Affirmed. 

MUBSBR  and  GABBERT,  JJ.,  concur. 


HUMPHREY  V.  OGDBN. 

(Supreme  Court  of  Colorado.    July  1,  1912.) 

1.  Husband  and  Wifb  (§  49%*)— Inter  Vi- 
vos—Validitt. 

A  gift  by  a  wife  to  her  husband  of  person- 
alty,  evidenced  by  bill  of  sale,  executed  and 
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d«liTer«4  tiy  her,  U  raUfl,  whhont  a  manual  d«* 
livcTy  by  her  of  the  property- 

[Ed.  Note.— For  other  casee,  see  Haaband 
and  Wife,  Cent.  Dig.  f|  251.  256-260;  Dec 
Dig.  i  49.%.»] 

2.  Gifts  ({  9*)— IwntB  VivoB— Pbopkbtt  Not 

m  BXISTBRCK. 

Property,  to  be  the  subject  of  a  rift  Inter 
TiToa,  must  he  In  ezlatence  at  the  time  of  the 
making  of  the  sift;  and  where  a  bill  of  sale 
evidencing  a  gilt  does  not  purport  to  convey 
];>er8onalty  subsequently  acquired  by  the  donor, 
subsequently  acquired  property  doe*  not  pass 
under  the  gift 

[Ed.  Note.— For  other  caaea,  see  Oifta,  Cent. 
Dig-  if  6.  8;   Dee.  Dig.  |  9.*] 

Error  to  District  Court,  Larimer  County; 
Harry  P.  Qamble,  Judge. 

Action  by  Mabel  Cr.  Humphrey,  as  admin- 
istratrix of  Addie  Ogden,  deceased,  against 
Albert  B.  Ogden.  There  was  a  judgment  for 
defendant  and  plaintiff  brings  error.  Re- 
versed In  part,  and  remanded,  with  dlreic- 
tlona. 

Fred  W.  Stow,  of  Ft  Collins,  and  Homer 
S.  Stephens,  of  Eaton,  for  plaintiff  In  error. 
Lb  D.  Xhomason,  of  Ft  Collins,  for  defend- 
ant in  error. 

6ABBERT,  J.  The  subject-matter  of  con- 
troversy is  certain  articles  of  personal  prop- 
erty, which  plalntUI  In  error  contends  are 
the  property  of  the  estate  of  Mrs.  Ogden,  de- 
ceased, while  defendant  in  error  claims  they 
belong  to  bim.  This  Issue  of  ownership  was 
found  in  favor  of  the  defendant,  and  Judg- 
ment entered  accordingly.  To  review  this 
Judgment  the  administratrix  has  brought  the 
case  here  on  error. 

Defendant  in  error  and  Mra  Ogden  were 
husband  and  wife. .  About  two  months  prior 
to  her  death,  Mrs.  Ogden  gave  her  husband 
all  her  household  goods.  As  evidencing  this 
gift,  she  executed  and.  delivered  to" him  a 
bill  of  sale  for  all  household  goods  belong- 
ing to  her,  and  all  her  right,  title,  and  in- 
terest in  and  to  any  other  goods  and  chat- 
tels, of  whatever  kind  a,nd  nature.  Subse- 
quent to  the  execution  of  the  bill  of  sale, 
she  purchased  with  her  own  money  several 
articles  of  household  furniture,  and  toilet 
and  glassware,  of  the  value  of  between  $60 
and  $70.  Plaintiff,  in  error,  as  administra- 
trix of  the  estate' 'of  Mrs.  Ogden,  brought 
suit  against  defendant  to  recover  possession 
of  the  household  furniture  belonging  to  Mrs. 
Ogden  when  the  bill  of  sale  wad '  executed 
and  the  personal  property  thereafter  acquir- 
ed by  her  above  referred  to.  These  articles 
constitute  the  subject  of  controyersy  between 
the  parties. 

[1]  On  behalf  of'  t^^e  administratrix  It  Is 
contended,  so  far  as  necessary' to  consider, 
that  she  should  have  been  awarded  a  ver- 
dict and  judgment,  for  the  reasons  (1)  that 
the  household  furniture  in  existence  when 
the  bill  of  sale  was  executed  was  '  never 
.delivered  ty.^the  defendant:  and  (2)  that  the 


subsequently  acquired  artldes^of  personal 
property  did  not  pass  by  the  bill  of  sal*. 
There  Is  no  claim  upon  her  part  that  the 
property  In  controversy  is  necessary  to  be 
disposed  of  for  the  purpose  of  paying  debts 
against  the  estate.  In  mUh  circumstances,' 
we  think  the  testUncmy  Is  sufficient  to  sup^ 
port  the  verdict  and  judgment  rendered,  ia 
so  far  as  It  covered  the  personal  property 
In  existence  at  the  time  the  bill  of  sale  was 
executed  and  delivered.  As  applied  to  tins 
testimony  and  the  facts,  the  mle  Is  that  « 
gift  of  personal  property,  evidenced  by  -  a 
written  Instrument,  executed  and  dellvevod 
by  the  donor,  la  valid,  without  a  manual  do? 
livery  of  the  property.    20  Cyc.  1197. 

[I]  The  only  evidence  to  support  the  claim 
of  the  defendant  that  the  property  purcitased 
subsequort  to  the  execution  and  delivery  of 
the  bill  of  sale  was  the  subject  of  a  gift 
is  that  instrument  It  did  not  purport  to 
convey  any  property,  except  vvhat  was  In 
existence  at  the  time  It  was  executed.  Prop* 
erty,  In  order  to  be  tbe;  subject  of  a  gi|t 
inter  vivos,  must  be  in  esse  at  the  time  th« 
attempted  gift  la  made.    20  Cyc.  1212. 

The  Judgmoit  of  the  district  court  is  set 
aside,  in  so  far  as  it  awards  the  defendant 
the  articles  purchased  by  Mrs.  Ogden  afte;; 
the  execution  of  the  bill  of  sale,  and  the 
cause  remanded,  with  directions  to  enter 
judgment  in  favor  of  the  plaintiff  for  these 
articles. 

Reversed  In  part,  and  remanded,  with  d(r 
.];ectlon8. 

MUSSER  and  HILL,  ifJ.,  concur. 


KBLSBT  r.  NORRIS. 
(Supreme  Court  of  Colorado.    July  1,  l^li^ 

i:  Vendob'and  PDHcnASBB  (I  224*)-^BoNi. 

FiDB  PuBCHASEB— Quitclaim  DEEf>s. 
.^   ,  A  purchaser  for  value  under  a  quitcUim 
deed  is  as  much  witfaiu  the   protection  .of  ■  the 
recording  act  (Rev.  St.  1908,  |  694)  as  a  pnr- 
chsser  under  a.  warranty  deeii.  ' 

{Ed.  Note.--For  other  cases,  see  Vendor  arfd 
Purchaser,  Cent  Dig.  H  469-478;   Dtec.Digi  | 

2.  Vbndob  and  PmicnAsxB  (|  219*)-=-Fbiobj(t 
TIES  Between  Purchasebs  —  Bdbdkn  of 
■pBOOF— Unbbcobded  Deeds.  ■ 

In  quieting  title,  it  is  upon  one  «Iah»ing 

under  an  unrecorded  deed  to  show  a»yi  matteos 

which  avoid  the  effect  of  a  previously  recojrd.- 

ed  deed.       , 
[Ed.  Note.— Ftfr  other  cases,  see  Vendor  and 

Purchaser,  Oefat  Dig.  H  463-460;   Dec.  Dlr.  I 

Error  to  District  Court;  Phillips  County; 
H.  P".  Burke,  Judge.  •  • 

Action  by  Harrison  Norris  against  W:  !). 
Kelsey.  Judgment  for  plaintiff,  and  defend- 
ant brings  error.     Reversed  and  remanded. 

John  S.  Bennett,  of  Holyqke,'  and  John  F. 
Mai](,  of  Denver,  for  plaintiff  .in  error.  Miin- 
son  &  Munson,  of  Sterling,  for,  defendant  in 

error. 

- . '^ -    •  '       ■  ■■-■        -  '■•  ■  ■■ 
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BAILET,  7.  'HArrisbn  Norrls,  plaintiff  In 
possessloii,  brought  6ult,  praying  to  have  bis 
title  to  the  northwest  quarter  of  section  5, 
township  6  north,  tange  43  west,  In  PhUllpa 
eonnty,  quieted,  against  the  defendant,  W. 
D.  Kels^.  He  alleges  ownership  in  fee,  and 
that  defendant,  without  lawful  right,  claims 
an  adverse  title  thereto.  The  defendant  an- 
swered, dmylng  all  allegations  of  the  com- 
plaint, except  as  to  his  claim  of  an  adverse 
interest  in  the  land,  and  sets  out  that  he 
Is  the  unqualified  owner  thereof,  holding  title 
by  mesne  conveyances  from  the  United  States, 
and  likewise  prayed  that  his  title  be  quiet- 
ed. There  was  no  further  plea.  The  facts 
are  undisputed.  The  common  source'  of  title 
Is  John  W.  Owen,  patentee  from  the  United 
States.  On  August  13,  1903,  by  warranty 
deed,  Owen  conveyed  the  premises  to  the 
jE>lalntiff.  In  that  deed  Charity  D.,  wife  of 
John,  joined.  This  deed  was  recorded  Jan- 
uary 2,  1906.  On  December  16,  1905,  Owen, 
by  quitclaim  deed,  conveyed  the  same  prop- 
erty, for  a  recited  consideration  of  $100,  to 
Keisey.  Tills  deed  was  recorded  Decem- 
ber 19,  1906.  Norris  was  in  possession  of 
the  land  at  the  time  of  the  commencement 
of  the  suit;  but  not  at  the  time  the  defend- 
ant bought  the  land  and  recorded  his  deed; 
It  was  then  vacant  and  unoccupied.  Upon 
the  issue  of  ownership  thus  tendered,  and 
the  facts  as  above  set  forth,  the  court  found 
for  plaintiff,  and  entered  a  Judgment  and 
decree  quieting  title  in  him,  to  recover  which 
tlte  defendant  brings  the  case  here  on  error. 

[1]  The  question  ^s.  Did  the  subsequently 
executed  quitclaim  deed  of  Owen  to  Keisey, 
by  virtue  of  its  prior  recordation,  have  the 
effect  of  conveying  to  him  the  title  to  the 
land  by  force  «f  the  registry  act,  and  there- 
by render  inoperative  the  prior,  but  subse- 
quently recorded,  warranty  deed  made  by 
the  same  grantor  to  Norris? 

By  section  694,  Revised  Statutes  1908,  it 
to  provided: 

"All  deeds,  conveyances,  agreements  in 
writing  of,  or  affecting  title  to  real  estate 
or  any  interest  therein,  and  powers  of  at- 
torney for  the  conveyance  of  any  real  estate 
or  any  interest  therein,  may  be  recorded  In 
the  office  of  the  recorder  of  the  county 
wherein  such  real  estate  is  situate,  and  from 
and  after  the  filing  thereof  for  record  in 
Such  ofilce  and  not  before,  such  deeds,  bonds 
and  agreements  In  writing  shall  take  effect 
as  to  subsequent  bona  fide  purchasers  and 
encumbrancers  by  mortgage,  Judgment-  otr 
otherwise  not  having  notice  thereof." 

In  Bradbury  et  al.  t.  Davis,  5  C<Ho.  2^, 
H  wes  held: 

"A  Junior  deed,  if  first  recorded,  has  prior- 
ity over  ■  &  i^eeO,  of  qlder  ^ate  subsequently 
recorded,  unless  the  grantee  in  the  later 
conveyance  had  notice  df  the  prior  unre- 
corded deed.  ♦  ♦  •  A  quitclaim  deed  is 
as  effectual  to  pass  the  title  to  real  estate 
as  any  other,  and  the  purchaser  accepting 


sucb  deed,  without  notice  of  prler  rights, 
will  be  as  fully  protected  as  if  his  deed  con- 
tained full  covenants  of  wisrranty." 

This  proposition  is  reaffirmed  in  Houlahan 
V.  Finance  Cons.  Mining  Co.,  34  Colo.  365, 
82  Pae.  484,  Delta  County  T,.  &  C.  Co.  v. 
Talcott,  17  Colo.  App.  316,  68  Pac.  985,  and 
Hallett  T.  Alexander,  50  Colo.  37,  114  Pac. 
490,  84  L.  R.  A.  (N.  8.)  328.  These  deci- 
sions establish,  beyond  controversy,  the  fact 
that  a  purchaser  for  value,  taking  title  by 
quitclaim  deed,  is  as  much  within  the  pro- 
tection of  the  recording  acts  as  a  purcliaser 
taking  title  through  warranty  deed. 

[2]  If  the  plaintiff  wished  to  rely  upon 
the  fact,  as  a  defense,  that  the  defendant 
had  notice  of  his  prior  unrecorded  deed,  it 
was  incumbent  upon  him  to  establish  it 
This  Is  equally  true  of  any  other  fact  or 
facts,  which,  if  disclosed,  would  vitiate  the 
quitclaim  deed.  The  subsequent  purchaser 
recorded  his  deed  first.  He  found  a  clear 
and  perfect  title  of  record  in  his  grantor, 
and  had  a  right,  the  land  being  'vacant,  to 
rely  upon  such  recordi  His  deed  recited  a 
valuable  consideration,  and  contained  all  the 
other  essentials  of  a  valid  conveyance.  The 
deed  was  prima  facie  evidence  of  its  recited 
facts.  It  is  upon  the  one  claiming  nnder  the 
unrecorded  deed  to  show  matters.  If  such 
there  are,  which  avoid  and  overcome  the  ef- 
fect of  the  previously  recorded  deed.  To 
hold  otherwise  would  nullify  the  recording 
statute.  To  adjudge  the  unrecorded  warran- 
ty deed  paramount  to  the  recorded  qnlttlaim, 
where,  as  here,  npon  the  question  of  the 
bona  fides  without  notice  of  the  purchaser 
under  the  latter  deed,  the  record  is  silent; 
would  be  to  say  that  the  statute,  which 
declares  an  unrecorded  deed  shall  have  no 
effect  as  to  subsequent  bona  fide  purchasers 
without  notice,  is  a  vain  and  empty  thing, 
because  an  instrument  which  the  statute  ren- 
ders of  no  effect  w<puld  thus  become  a  live 
and  effective  conveyance,  against  one  con- 
clusively presumed  to  be  such  a  purchaser, 
in  the  absence  of  a  contrary  showing. 

In  addition  to  the  authorities  cited  from 
this  court  to  support  the  conclusion  here 
reached,  we  also  direct  attention  to  the  fol- 
lowing from  other  states:  Ryder  v..  Bush, 
102  111.  338;  Anthony  v.  Wheeler,  130  III. 
128,  22  N.  E.  494,  17  Am.  St  Rep.  281; '  Lov.-- 
den  V.  Wilson,  233  111.  340,  346,  84  N.  B.  245; 
Delano  v.  Bennett,  90  III.  633;  Run-on  v. 
Smith  (C.  C.)  18  Fed.  679,  581;  Strong  v. 
Whybark,  204  Mo.  341,  102  S.  W.  968,  12  L: 
R.  A.  (N.  S.)  240,  120  Am.  St  Rep.  710; 
Babcock  v.  Wells,  25  R.  I.  23,  54  Atl.  596, 
105  Am.  St  Hep.  848;  Wood  ▼.  Chapln,  18 
N.  Y.  509,  67  Am.  De6.  62;  Fallass.v.  Pierce, 
30  Wis.  443;  MulUUs  V.  Butte  Hdw.  Co., 
25  Mont.  525,  65  Pac.  1004,  87  Am.  St  Kep. 
430;  Bannard  v.  Duncan,  79  Neb.  189,  112 
N.  W.  353,  126  Am.  St  Rep.  661;  and  Moivry 
V.  Mowry,  103  Cal.  314,  37  Pac.  39& 

The  judgment  Is  reversed  and  the  caus^ 
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remanded   tor  fnrther  proeeedlngs  In  con- 
formlty  with  the  views  herein  expressed. 
Judgment  reversed  and  cause  remanded. 

UUSSER  and  WHITB,  JJ.,  concur. 


(61  Colo.  XU) 

CLARKE  V.  PEOPLE. 

(Sapreme  Court  of  Colorado.     June  3,  1912.) 

L  Chiminai.  Imw    (I   1167*)  —  Appeal   ahd 

ERnoR— IIabvless  Error— Information. 
Where  arcased  was  convicted  and  sentenc- 
ed nnder  three  counts  of  an  information,  and 
(be  sentences  were  tbe  same  and  run  concur- 
rently, imiiroper  joinder  of  the  counts  was 
harmless,  where  his  conviction  nnder  one  count 
was  proper  and  legal. 

lEd.  Note.— For  other  cases,  ses  Criminal 
Law,  Cent.  Dig.  {{  3101,  3103-^106;  Dec.  Dig- 
f  1167.*]  , 

2.  Ckiminal  Law  (i  I167»)— Appeal  and  Eb- 

BOR— IIarmlkss  Error — lifroRMAtioN. 

The  omission  of  tbe  word  "feloniously" 
from  one  of  three  counts  of  an  information 
was  harmless  error,  where  the,  conviction  was 
sustainable  under  the   other  counts. 

l£d.  Nott.— ]!'or  other  caaes,  see  Criminal 
Law,  Cent.  Dig.  H^lOl,  3103-31OU;  Dec  Dig. 
I  1167.*] 

8.  False  Pbetersbs  (|  7*)— What  Consti- 

TUTBS. 

Where  a  clairvoyant,  by  a  false  and  fraud- 
ulent representstion  miMe  with  knowledge  of 
its  falsity  sod  with  intent  to  deceive  and  de- 
fraud, induced  a  woman  to  place  in  his  care 
for  her  own  protection  money  which  he  did  nut 
repay,  under  promise  that  he  would  repay  her 
with  interest,  h«  was  guilty  of  false  pretenses. 
IKA.  Note.— For  other  cases,  see  False  Pre- 
tenses, Cent.  Dig.  {{  6-61>  78;  Dec  Dig.  i  7.*] 

4.  Cbikinal  Lav  ({  371*)-^Aoiii8siBiuTT  o* 

Evidence— SiMiLAB  Tbansactjons. 

In  the  trial  of  a  clairvoyant  for  obtaining 
money  by  false  pretenses,  evidence  that  he  bad 
been  engaged  in  practicing  similar  cheats  with 
other  persons  wss  comi^ent  as  tending  to 
prove  a  criminal  intent,  where  the  other  trans- 
actions were  so  connected  in  time  and  nature 
that  the  same  motive  could  l>e  imputed  to  all. 

[Ed.  Note. — For  other  cases,  see  Criminal 
Lew,  Cent.  Dig.  ||  83(Mi32;  X>ec  Dig.  i  371.*] 

6.  Cbiirnal  Law  ({  1169*)— Appeal  and  Eb- 
soR— Habmlbss  Error— Admibsioa  or  Evi> 

DENCB. 

In  the  trial  of  one  for  false  pretenses, 
the  admission  of  incompetent  evidence  showing 
other  transactions  by  the  defendant  which  were 
honest  and  legitimate  was  harmless, 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent.  Die.  S|  754,  3088,  3130,  3137-3143; 
Dec  Dig.  I  1169.*) 

Error  to  District  Court,  City  and  Oonnty- 
of  Denver;    George  W.  Allen,  Judge. 

John  Clarke  was  convicted  under  an  iB- 
(oruiation  charging  false  pretenses,  larceny, 
and  confidence  gaue,  and  be  brings  error. 
Affirmed. 

J.  Grattau  0'6ryan,  of  Denver  (Mel  Btner- 
■on  Peters,  of  Denver,  of  counsel),  for  plaln-i 
tur  In  error.  Benjamin  Griffith,  Attf.  Gen.,' 
and  Charles  O'Connor,  ITirst  AsBt  Attyi  Gen., 
for  the  People.  '  ' 


GABBERT  3.  PlBhitlff  In  *rror'  was 
charged  in  one  Information,  in  three  connts, 
with  false  pretenses,  larceny,  and  confidence 
game.  He  was  also  charged  in  four  infor- 
mations with  tbe  crime  of  confidence  game, 
based  on  four  different  transactions.  All 
these  informations  were  consolidated  for 
trial.  The  accused  was  fonnd  guilty  upon 
each,  and  separate  Judgments  and  sentences 
pronounced,  the  sientences  running  concur- 
rently. 

rn  It  to  urged  tiiat  the  counts  In  the  in- 
formation containing  three  could  not  proper- 
ly be  Joined,  although  they  were  based  upon 
the  same  transaction,  for  tbe  reason  that  the 
accused  could  not  be  guilty  of  both  false. pre- 
tenses and  larceny.  This  proposition  need 
not  be  determined.  The  sentences  are  the 
samet  i\nd  run  concurrently,  and,  even 
though  tbe  Siccused  was  erroneously  convict- 
ed on  some  of  the  counts,  he  has  not  been 
prejudiced,  if  he  was  properly  and  legally 
convicted  on  any  count,  a  question  to  be  con- 
sidered later.  Imboden  v.  People,  40  Colo. 
142,  90  Pac.  608. 

[2]  The  several  charges  of  the  commission 
of  the.conQdence  game  did  not,  as  originally- 
drawn,  use  the  word  "feloniously"  In  speci- 
fying the  offense.  This  omission,  it  is  claim- 
ed, rendered  the  informations  with  respeot 
to  tbe  charge  of  the  confidence  game  fatally 
defective.  During  the  progress  of  the  trial 
the  court  permitted  the  prosecution  to, 
amend  the  informations  by  Inserting  th^  word 
"feloniously."  If,  as  contended,  tbe  absence 
of  "feloniously"  rendered  the  Informations 
defective,  and  this  defect  could  not  be  cured 
by  amendment,  then  neither  of  these  propo- 
sitions need  be  considered,  if  it  appears  that 
defendant  was  legally  convicted  of  the. 
charge  of  false  pretenses,  or  larceny. 

[3]  The  sufficiency  of  the  testimony  to, 
sustain  a  conviction  nnder  either  informa- 
tion or  count  la  challenged.  We  need  only 
consider  the  one  relating  to  the  charge  of 
false  pretenses.  ,  As  applicable  to  this  case, 
a  false  pretense  Is  a  false  and  fraudulent 
representation  made  with  knowledge  of  its 
falsity,  with  Intent  to  deceive  and  defraud, 
and  which  is  adapted  to  induce  tbe  person 
to  whom  it  is  made  to  part  with  something 
of  value.  12  Bncy.  804.  The  pretense  must 
be  calculated  to  deceive  according  to  tbe 
ability  or  capacity  of  the  persoq  to  whom.it 
is  made  to  detect  the  falsehood.  '  Id.  816.  In 
brief,  the  testimony  on  the  subject  of  false 
pretenses  is  to  tbe  effect  that  defendant  ad- 
vertised as  a  seer.ajid  clairvoyant;  that  this 
advertisement  attracted 'the  attention  of  the 
prosecuting' witness,  who  called  oh  htm,  and, 
on  his  representations,  as  to  what  he  could  ac- 
complish as  an  alleged  seer  and  clairvoyant, 
and  in  ordeir,  as  he'<Halmed,  to  prevoit  an- 
other from  securln'g  her  money,  induced  her 
to  loan,  or  let  him  have  It,  which  she  did 
from  time  to  time,  relying' upon  hla  c^re- 
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sentetione  that'lt  was  necessary  to  do  so  for 
her  own  protection,  and  that  it  would  be  re- 
paid her,  with  Interest  In  this  way  defend- 
ant obtained  from  her  about  |175,  only  76 
cents  of  which  was  ever  repaid.  There  can 
be  no  queBtlon  regarding  the  falsity  of  the 
representations  made  by  the  defendant.  He 
certainly  knew  them  to  be  false,  and  made 
them  with  Intent  to  deceive  and  defraud  the 
witness,  and  thereby  did  deceive  and  de- 
fraud her;  consequently,  we  conclude  the 
testimony  is  ample  to  sustain  a  conviction 
for  false'  pretenses. 

[4]  Eirror  Is  assigned  upon  the  mling  of 
the  trial  court  permitting  testimony  of  simi- 
lar transactions  with  other  persons  about 
the  same  time  to  be  introduced.  It  was  com- 
petent to  show  that  defendant  had  been  en- 
gaged in  practicing  like,  or  similar,'  cheats, 
as  tending  to  j^ore  a  criminal  Itttent,  where, 
as  In  this  Instance,  the  other'  transactions 
were  so  connected  In  point  of  time,  and  so 
similar,  that  the  same  motive  could  be  Im- 
puted to  them  all.  Housh  v.  People,  24  Colo. 
262,  60  Pac.  1036;  Warford  ▼.  People,  43 
Colo.  107,  96  Pac.  656.  iTii  court  expressly 
limited  this  character  of  testimony  to  the 
question  of  Intent,  and  also  advlised  the  jury 
that  testimony  of  other  'acts  which  were  not 
similar  should  by  them  bei'  excluded. 

[6]  There  was  testtanony  regarding  mat- 
ters which  the  court  on  the  objection  of  the 
defendant  should  have  excluded,  which,  how- 
ever, tn  the  circumstances  of  this  case,  it 
alppears  was  not  prejudicial.  The  testimony 
of  the  prosecuting  wltaess  was  not  dlsput-' 
cid,  except  Inferentlaliy,  by  the  defendant, 
but  his  version  of  the  transaction  shows  that 
he  practiced  deception  to  obtain  her  money, 
or,  in  effect,  corroborates 'her  statement  re- 
lating to  the  repreBentatlons  made  by  him 
which'  induced  her  to'  part  with  her  money. 
Perhaps  some  Of  the  other'  transactions  de-'^ 
tailed  were  bona  fide.  Testimony  of  this 
character  was  hot  Competent, '  but '  certainly 
the  defendant  could  not '  be  '  prejudiced  by 
proof  of  honest  and  legitimate  transactions.' 
State  V.  Brady,  100  Iowa,  191,  69  N.'  W.  2^0, 
36  L.  R.  A.  693,  62  Am.  St.  Rep.  560. 

The  judgment  of  the  district  court  Is  af- 
firmed. 

Judgment  aflSrmed. 

MUSSER  and  HILI,,  JJ.,  concur.  ' 


PEOPLE  V.  McDONApD. 
(Supreme  Court  of  Colorado.    July  1,  1912.) 

1.   FOBOEBT  (J  l4*)— BtEMKNTa— iNJtJBT  FBOM' 
.  FOBOEBT. 

Under  th«.  ptatute  making  the  false  making 
or  forging  of  a  check  with  mtent  to  defraud 
any  person  or  the  atten^pt  to  pass  such  check 
as  genutne  ivith  intent  to  defrand  a' forger;,  a 
person  makinc  or  attempting  to  pass  such  a 
check  'with  a  fraudulent  intent  is  guilty  of  for- 


gery, althongta  no  person  is  aetoaBy  defrauded 
thereby. 

[Ed.  Note,— For  other  cases,  ,s«e  Forgery; 
Cent.  Dig.  I  49;   Dec.  Dig.  {  14.*] 

2.  FOBGEBT    (I  19*)— Utxbbuto  Fobokd  Ik- 

STBTiifEirr.     ■    ■    • 

Where  a  person  attempted  to  have  cashed 
a  forged  check  payable  to  the  order  of  anoth- 
er, the  fact  that  the  check  was  not  indorsed 
did  not  render-  the, act. any  less  forgery,  and 
the  exclusion  of  the  check  from  evidence  on 
the  ground  that  it  had  no  legal  efficacy,  and  was 
not  the  subject  of  forgery  was  error. 

[Ed.  Note.— For  other  cases,  see  Forgerj^ 
Dec.  Dig.  i  19.*] 

8.  FoBQEBT  (I  88*)—Irtbnt— Evidence. 

In  a  prosecuUon  for  attempting  to  pass  a 
forged  check  payable  to  the  order  of  another 
than  accused,  the  fact  that  the  check  was  not 
indorsed  bore  oh  the  question  of  intent,  but 
was  not  conclusive,  and.  the  intent  could  be 
proved  by  other  evidence. 

[Ed.  Note.— For  other  cases,  see  Forgery, 
Cent.  Dig.   {  108;    Dec.  Dig.  {  ,38.»] 

Error  to  District  Court)  City  and  County 
of  Denver ;  George  'W.  Allen,  Judge. 

William  McDonald  was  acquitted  of  for- 
gery, and  the  People  bring  error;    Reversed. 

WilUa  y.  ElUotty  Diet  Atty.,  John  Home 
Oblles,  Chief  Deputy  Dtet  Atty.,'  atid  Dewey 
C.  BaUey,  Jr.,  Deputy  Dtat  Atty.,  for  thfe 
Peoplift.'  >■..<■ 

6ARRIGUES,  J.  1.  In  this  criminal  case 
the  defendant  Is ''charged  in  the  first  count 
of  the  information  With  attempting  to  pass 
an  alleged  forged  bank  check,  and  in  the 
second  count  with  having,  forged  the  Instrv- 
ment,  which  is  as  follow :  "Denver,  Colo., 
Dec.  8th,  1909.  •  No;  816.  The  Central  Na- 
tioual  Bank  of  Denver. :  Pay  to-  the  order 
of  Richard  Wtells'  $20.06/100  twenty  (20) 
95/100  dollars.  Jl  A.  Osner."  .December, 
1909,  defendant  entered  the  aaloon  of  Peter^ 
son,  presented  the  check  to  his  bartender, 
and  wanted  to  get  it  cashed.  The  mattel* 
was.  referred  to  Peterson,  who,  after  some 
eoaversation  with  the  defendant  tbld  Urn 
the  sigtaatnre  whs-  not  genuine,'  and '  turned 
him  .pveritoan  offlcetr  withMit  giving  hlA 
any  money  and  without  the  check  being  in- 
dorsed. ■    .    .  ■> 

After  Identifying  the  check  and  showing 
the  circumstances  under  whldi  the  defendant 
tried  to  ca-sh  it,  the  people  offered  it  in  evt- 
dence.  Defendant  objected  on  the  gpronnd 
that  it  had  no  legal  efficacy,  and  was  not  the 
subject  of  forgery  because  it  was  not  in- 
dorsed^  The  objection  ^ab  sustained  and  the 
dlstrtct  attorney,  after  stating  that  he  coulA 
ntakeno  case  without  the  check  In  evidence, 
and  the  court,  still  refusing  to  admit  it,  rest' 
ed.  'Whereupon'  the  eourt,  on  defendant's 
motion,  directed  the  jury  to  return  a  'verdict 
of  not  guUty,  and  discharged  hiiQ.  The  peo- 
ple bring  the  case  here  to  review  the  actloii 
of  the  district  court.,  ,       • 

,t1]  2.  Our  statute  provides  that  every,  perT 
son  who  shall  falsely  make  or  forge  aay 
check  for  the  payment  of  money  with  Intent 
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to  prejudice,  damage,  or  defraud  any  per- 
son, or  who  shall  attempt  to  pass .  as  true 
and  genuine  any  such  check,  knowing  it  to 
be  forged,  with  intent  to  prejudice,  damage, 
or  defraud  any  person,  shall  be  deemed  guilty 
of  forgery.  This  statute  embraces  two  deflnl- 
ttoDB  of  forgery:  First,  the  making  of  a 
folse  check  with  Intent  to  prejudice,  dam- 
age, or  defiraud  another;  and,  second,  at- 
tempting to  pass  It  as  true  and  genuine, 
knowing  It  to  be  false,  with  intent  to  preju- 
dice, damage,  or  defraud  another.  It  wUI  be 
unnecessary  In  this  opinion  to  repeat  these 
definitions.  For  brevity  we  will  speak  of 
Tmiving  the  check,  or  attempting  to  pass  it. 
Assuming  that'  the  check  was  not  true  and 
genuine,  If  the  defendant  made  It  with  the 
above  Intent,  be  was  guilty  of  forgery  when 
he  made  It  If  he  attempted  to  pass  it,  he 
was  guilty  of  forgery  when  he  tried  to  do 
that.  It  was  .not  netiessary  to  constitute  & 
completed  crime  that  the  check  should  be 
Indorsed,  cashed,  or  passed,  or  that  any  one 
should  be  actually  prejudiced  by  it  The 
crime  did  not  consist  In  realizing  on  the 
fraud,  but  in  making  the  taise  check  or  at- 
tempting to  pass  It  2  Blsh.  Crlm.  Law,  { 
638. 

[2]  3.  The  district  court  held  tliere  was  no 
forgery  because  the  check  was  not  Indorsed, 
and  refused  to  admit  it  in  evidence.  It  was 
useless  for  the  prosecution  to  proceed;  no 
case  could  be  made  without  the  check  In 
eYldence.  In  this  ruling  the  court  was  clear- 
ly in  error.  It  was  not  necessary  for  the 
people  to  either  allege  or  prove  an  indorse- 
mmt  of  the  check.  Santollnl  v.  State,  6 
Wyo.  HO,  42  Pac  746,  71  Am.  St  Eep.  906; 
Leslie  T.  SUte,  10  Wyo.  10,  65  Pac.  849,  69 
Pac.  2;  1  Blsh.  Crlm.  Law,  |  672;  2  Blsh. 
Crlm.  Law,  {{  636^.638.  In  the  Santollnl 
Case,  It  is  said:  "It  does  not  seem  from  the 
authorities,  that  It  Is  necessary,  either  in  any 
Indictment  for  forgery  or  for  uttering  forged 
pai>er,  or  for  passing  the  same,  to  set  out  any 
Indorsements  thereon,  to  show  the  instru- 
ment to  he  of  apparent  legal  efficacy ;  It  Is 
sufficient  to  charge  that  it  is  a  forged  writ- 
ing, was  uttered  or  passed  with  knowledge 
of  the  forgery,  and  with  intent  to  defraud." 

[3]  Intent  is  a  most  material  element  en- 
tering into  the  crime  of  forgery,  without 
which  there  can  be  no  conviction.  Indorse- 
ment is  a  means  of  collection,  and  might  be 
very  satisfactory  and  conclusive  evidence  of 
intent,  but  the  Intent  of  the  defendant  did 
not  necessarily  depend  upon  Indorsement 
The  prosecution,  if  given  an  opportunity, 
might  have  shown  it  to  the  satisfaction  of 
the  Jury  beyond  a  reasonable  doubt  by  other 
evidence.  Because  the  forgery  was  detected 
before  Indorsement  or  before  any  one  was 
prejudiced  does  not  render  the  act  any  the 
leas  criminal.  It  was  for  the  Jury  to  say,  in 
connection  with  all  the  evld^ice  in  the  case, 
what  effect  they  would  give  to  defendant's 


unexplained  posaeoslon  <tf  ,  and  -  attempt  to 
pass  a  lately  forged  check,  or,  if  he  made  any 
explanation,  whether  It  was  reasonable. 

4.  The  court  relied  upon  Raymond  v.  Peo- 
ple, 2  Colo.  App.  329,  30  Pac.  504,  in  hold- 
ing that  the  check  had  no  legal  efficacy,  and 
no  one  could  be  prejudiced  by  it  untU  It  was 
Indorsed.  But  that  is  not  the  test  The  test 
is  whether  it  had  apparent  legal  efficacy 
and  was  capable  of  being  used  so  as  to  preju- 
dice others.  The  majority  opinion  In  that 
case  held  the  dty  warrant  was.  void  and  ab- 
solutely worthless  for  all  purposes  on  Its 
face,  because  it  failed  to  state  a  mandatory 
requirement  of  the  statute,  and  for  this  rea- 
son could  not  be  the  subject  of  forgery ;  that 
is,  that  the  warrant  showed  upon  its  face 
that  it  could  not  be  used  to  prejudice  any. 
one.  There  was  no  material  difference  of 
opinion  on  the  law  of  forgery.  It  was  over 
the  use  that  might  be  made  of  the  warrant  to 
defraud  the  city,  that  the  Judges  diffei^ed. 
This  check  violates  no  statute  and  is  not 
void  and  worthless  on  its  face  for  all  pur- 
poses. On  the  contrary,  it  appears  to  be  a 
good  and  valid  check,  and  may  be  used  to-, 
prejudice  another  if  It  is  not  genuine. .  It  i«  - 
an  ordinary  bank  check,  in  general. use 'to- 
draw  against  an  account  in  a  bank,  and,  if  r 
genuine,  creates  a .  llablUty.  If  a  forgery, 
it  might  be  used  to  prejudice,  damage^  or  de- 
fraud, others.  It  was  not  an  innocent  piece 
of  paper  having  no  tendency  to  deceive  or 
prejudice  any  one,  It  was  possible  for  it  to  be 
used  to  prejudice  others,  and.  If  not  genuine, 
was  a  forgery  without  indorsement  It  was 
the  making  or  attempting  to  pass,  and  not  the 
indorsement  of  the  check,  that  constitated 
the  crimen  Even  if  it  is  true  that  it  could  not 
actually  prejudice  others  until  It  was  indors- 
ed, that  makes  no.  dlfterence,  if  it  was  capa- 
ble of  being  used  by  indorsement  for  that 
purpose. 

Itieversed. 

MUSSBB  and  HILL.  JJ.,  concur. 


CARTWRIGHT  et  ?1.  v.  FBESE3. 
(Supreme  Court  of  Colorado.     July  1,  1912.) 

Vendor  awd  Pubcsaseb  (S  322»)— Natubb  or 

CoNTKACT— Right  to  Sub. 

Plaintiffs  agreed  in  writing  to  sell  certain 
land  to  defendant  subject  to  the  approval  of 
the  owner,  who  indonKd  her  approval  on  the 
contract.  A  deed  running  from  the  owner  to 
defendant  was  deliveifed,  whereupon  defendant 
paid  all  the  purchase  price  named  in  the  con-' 
tract  except  $181.19,  which  was  claimed  by 
plaintiffs.  Held,  that  the  transaction  was  a 
sale  between  plaintiffs  and  defendant,  and  the 
owner  having  received  her  full  price  for  the' 
property,  which  was  less  than  the  purchase 
price  mentioned  in  the  contract,  plaintiffs  were 
entitled  to  recover  the  balance  from  the  pur- 
chaser. 

[Ed.  Note. — For  other  cases,  see  Vendor  and 
Purchaser,  Cent  Dig.  U  944r-947;  Dec.  Dig.  § 
322.»] 
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Error  to  County  Conrt,  City  anfl  County 
of  Denver;    George  W.  Dunn,  Judge. 

Suit  by  George  E.  Cartwrlght  and  others 
against  Louis  <3.  Frese.  From  a  judgment 
denying  a  directed  verdict  for  plalntiflfa,  they 
bring  error.  Reversed  and  remanded,  with 
instructions. 

Stokes  &  Sherman,  of  Denver,  for  plain- 
tiffs In  error. 

MUSSER,  J.  The  plaintiffs  In  error 
brought  suit  before  a  justice  of  the  peace 
against  the  defendant  In  error  for  \That  they 
claimed  was  the  balance  due  on  the  purchase 
price  of  real  estate.  A  contract  had  been 
entered  Into  between  the  plaintiffs  and  de- 
fendant similar  to  the  one  construed  In  Cart- 
wright  ▼.  RnflBn,  43  Colo.  377,  96  Pac.  261. 
A  deed  running  from  the  own»  to  the  de- 
fendant was  delivered  to  the  latter,  and  he 
paid  all  the  purchase  price  named  in  the  con- 
tract except  the  amount  of  5181.19  claimed 
by  the  plaintiffs.  The  owner  Indorsed  her 
approval  of  the  contract  on  the  back  with  a 
receipt  for  $S0  on  the  day  following  its  ex- 
ecution by  plaintiffs  and  defendant  There 
Is  no  dispute  of  any  material  fact  Plain- 
tiffs claimed  that  the  balance  of  the  pur- 
chase money  was  theirs,  to  be  recovered  by 
them.  The  defendant  claimed  that  the  plain- 
tiffs were  agents  of  the  owner,  and  that  the 
balance  belonged  to  and  was  to  be  recovered 
by  the  owner.  The  owner  made  no  claim  to 
the  money;  she  having  received  her  price 
In  fall  for  the  property,  which  was  less  than 
the  purchase  price  mentioned  in  the  contract 

After  all  the  testimony  had  been  introduc- 
ed, the  plaintiffs  moved  that  the  court  in- 
struct the  jury  to  bring  in  a  verdict  in  their 
favor,  which  was  denied.  A  verdict  for  the 
plaintiffs  should  have  been  Erected  as  pray- 
ed. There  is  no  necessity  for  again  constru- 
ing the  contract  unless  the  opinion  in  the 
case  of  Cartwright  v.  RufiSn,  supra,  is  to  be 
reconsidered,  and  there  is  no  reason  why 
it  should  be.  The  contract  was  one  of  pur- 
chase and  sale  between  the  plaintiffs  and 
defendant,  and  the  plaintiffs  were  clearly  en- 
titled to  the  balance  of  the  purchase  money. 
The  Judgment  is  therefore  reversed. 

The  defendant  was  to  pay  the  purchase 
price  when  the  deed  was  delivered  to  him. 
That  date  does  not  clearly  appear  from  the 
evidence.  The  suit  in  the  Justice  court  was 
commenced  on  October  4,  1909,  and  the  mon- 
ey was  then  due.  The  cause  is  therefore  re- 
manded, with  instructions  to  the  county 
court  to  vacate  Its  judgment  and  to  enter 
another  in  favor  of  the  plaintiffs  for  the  sum 
of  $181.19,  together  with  legal  interest  there- 
on from  the  4th  day  of  October,  1909,  and 
costs. 

Reversed  and  remanded. 

GABBERT  and  HILL,  JX,  concur. 


(SS  Colo.  (18) 
CARNAHAN  T.  HUGHES. 
(Supreme  Court  of  Colorado.     July  1,  1912.) 

1.  Taxation  ({  761*)— Tax  Debdt-Valiwtt 
—Time  of  Sale. 

A  tax  deed,  showing  on  its  face  a  sale  to 
the  county  for  taxes .  on  the  first  day  of  the 
general  tax  sale,  is  void. 

[Ed.  Note.— For  other  cases,  see  Taxation. 
Cent.  Dig.  i§  1500-1513;    Dec.  Dig.  f  761.»]   " 

2.  Taxation   (J  761*)— Tax  Deed— Vaijditt 
— Sale  En  Masse. 

A  tax  deed,  showing  on  Its  face  a  sale  of 
numerous  noncontiguous  tracts  en  masse  fol 
a  gross  sum,  ii  void. 

[Ed.  Note. — For  other  cases,  see  Taxation, 
Cent  Dig.  {{  1509-1513 ;    Dec.  Dig.  i  761.*) 

3.  Taxation   (I  805*)  —  LnaiATioN   o»   Ac- 
tions—Void Deed. 

Rev.  St.  1908,  |  5783,  provfting  that  no 
action  for  the  recovery  of  land  sold  for  taxes 
shall  lie,  unless  brought  within  five  years  after 
the  execution  and  delivery  of  the  tax  deed,  is 
not  available  against  an  action  on  a  tax  deed 
void  on  its  face. 

[Ed.  Note.— For  other  cases,  see  Taxation, 
Cent  Dig.  SS  1593-1597;    Dec.  Dig.  |  805. *! 

4.  Taxation   (i   805*)- Action  to  Tbt  Tax 
TiTLB— Limitations— Statute. 

Nor  is  Rev.  St.  190S,  S  5733,  a  defense 
to  an  action  brought  merely'  to  quiet  title. 

[E!d.   Note.— For   other   cases,    see  Taxation, 
Cent  Dig.  U  1S93-1597;   Dec.  Dig.  |  80S.*] 
6.  Adverse  Possession  ({  82*)— Color  or  Ti- 
tle—Tax   DejCD— LUffTATlONB. 

The  seven-year  statute  relating  to  posses- 
sion of  land  under  color  and  claim  of  title  does 
not  begin  to  run  in  favor  of  One  claiming  under 
a  tax  deed,  unless  the  deed  is  recorded  seven 
years  before  commsnceo^ent  9t  suit  since  the 
deed  tiefore  record  does  not  purport  to  convey 
title. 

[Ed.  Note;— For  other  casesj  see  Adverse  Pos- 
session, CentDig.  {f  468-471;  Dec.Dig.  {82.*] 

Error  to  District  Court,  Kit  Carson  Coun- 
ty ;  W.  S.  Morris;  Judge. 

Action  by  D.  Carriahan  against  Albert  CL 
Hughes.  Judgment  for  defendant,  and  plain- 
tiff brings  error.  Reversed  and  remanded, 
with  Instructions. 

P.  B.  Oodsman,  of  Doiver,  for  plaintiff  In 
error.  ; 

BAILEY,  J.  D.  Cama.han,  as  owner  in  fee, 
brought  suit  on  December  31,  1907,  against 
defendant  Albert  C.  Hughes,  to  quiet  title 
to  the  northeast  quarter  of  section  8,  town- 
ship 9  south,  range  44  west.  In  Kit  Carson 
county,  alleging  that  the  defendant  claims 
an  adverse  interest  therein,  which  is  un- 
founded and  without  legal  right  The  de- 
fendant for  answer  alleges  that  he  is  the 
owner  in  fee  and  in  possession;  denies  all 
averments  of  the  complaint,  except  as  to  his 
claim  of  ownership;  and  sets  up  four  sep- 
arate defenses,  the  second,  third,  fourth  and 
fifth,  respectively,  under  various  limitation 
statutes.  Also  by  cross-complaint  reliance  Is 
had  upon  the  same  pleas  of  limitation,  and 
also  upon  title  under  tax  deed  of  date  Octo- 
ber 22,  1898,  recorded  on  the  27th  of  Novem- 
ber, 1901,  praying  to  have  his  title  quieted. 
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Plaintiff  replied,  denying  the  allegattons  of] 
the  second,  third,  fourth  and  fifth  defehses, 
and  of  the  cross-complaint,  fexcept  that  he 
claimed  an  Interest  In  the'  land."  He  also  al- 
leges that  the  tax  deed  Is  Void  for  reasons 
appearing  on  its  face,  In  that  It  shows  a  sale' 
of  the  premises  for  taxes  to  Kit  Carson  coun- 
ty on  the  first  day  of  the  general  tax  sale, 
and  also'  of  non-contiguous  tracts  of  land  en 
masse  for  a  gross"  sum.  At  the  trial  K  was 
stlpulaved  that  for  ten  years  prior  thereto, 
and  at  the  commencement  of  the  action,  the' 
land  was,  and  yet  is,  vacant. and  unoccupied. 

Plaintiff  deralgned  title,  through  mesne 
conveyances,  from  the  United  States.  The 
defendant  offered  in  evidence;  to  establish 
title,  the  tax  deed  upon  which  he  counted  in 
his  pleadings.  It  was  excluded  because  void 
on  its  face.  Then  he  offered  it  in  evidence 
to  support  the  plea  of  the  five-year  statute 
of  limitation,  and  for  the  same  reason  it 
was  again  rejected,  and  as  well  when  offered 
in  support  of  his  plea,  under  claim  and  color 
of  title  In  good  faith,  In  connection  ■«>rlth  the 
payment  of  taxes  for  seven  years,  with  pos- 
session, because  of  the  stipulation '  that  the 
land  had  been  during  this  period,  and  yet 
was,  vacant  and  unoccupied.  Then  he  offer- 
ed it,  over  objectlon,^  and  the  court  admitted 
it,  to  support  his  plea  of  claim  and  color  of 
title  to  vacant  and  unoccupied  land,  in  con- 
nection with  ptoof  of  the  payment  of  taxes, 
as  he  claimed,  covering  a  period  of  seven 
years.  The  court  found  the  issues  for  the  de- 
fendant and  gave  Judgment  quieting  his  ti- 
tle, to  review  which  plaintiff  brings  the  case 
here  on  error. 

Upon  the  facts,  both  the  limitation  pleas, 
under  our  respective  statutes,  of  claim  and 
color  of  title  and  possession,  with  payment 
of  taxes  for  the  required  time,  were  insuflS- 
dent,  because,  during  the  entire  period,  the 
land  was  admittedly  vacant  and  uno^upied. 

[1-4]  The  tax  deed  upon  which  the  defend- 
ant r^led  Is  plainly  void  on  its  face  for  both 
reasons  assigned:  First.  It  shows  a  sale  to 
the  county  for  taxes  on  the  first  day  of  the 
general  tax  sale;  and  Second.  It  shows  the 
sale  of  numerous  non-contiguous  tracts  en 
masse  for  a  gross  sum.  Page  v.  Oillett,  47 
Colo.  289,  107  Pac.  290;  Empire  R.  &  C.  Co. 
T.  Lannlng,  49  Colo.  458,  462,  113  Pac.  491 ; 
Hughes  V.  Webster,  122  Pac.  789;  and  Clark 
v.  Huff,  49  Colo.  197,  112  Pac.  642.  Since 
this  deed  is  void  on  its  face,  the  five-year 
statute  of  limitation,  section  5733,  Revised 
Statutes  1908,  was  unavailable.  Sayre  v. 
Sage,  47  Colo.  559,  108  Pac.  160;  Clark  v. 
Hoff,  supra;  Page  v.  Oillett,  supra;  and 
Hughes  T.  Webster,  supra.  Nor  Is  that  stat- 
ute a  defense  to  an  action  such  as  this, 
brought  merely  to  quiet  title.  Munson  T. 
Marks,  124  Pac.  187. 

[S]  Neither  is  the  plea  of  the  seven-year 
statute,  under  claim  and  color  of  title  made 
in  good  faith  to  vacant  and  unoccupied  land, 


a  good  defense  under 'the  fads  of  the  case, 
because  the  tax  deed  had  been  recorded  less 
than  seven  years  prior  to  the  commencement 
of  the  suit.  This  statute  does  not  begin  to 
run  in  favor  of  one'  claiming  under  a  tax 
deed  until  it  is  recorded^  To  make  the  tax 
deed  competent  to  support  the  issue  tender- 
ed it  must  have  been  recorded  seven  years 
before  the  suit  was  begun,  because  it  con- 
veyed no  title,  and  does  not  purport  to  do 
so,  until  recorded ;  nor  would  it,  unrecorded, 
support  a  claim  of  color  of  title.  This  has 
been  fiatly  determined  in  the  case  of  Sayre  v. 
Sage,'  supra,  based  upon  the  authority  of 
Morris  et  aL  v.  St.  Louis  Nat.  Bank,  17 
Celo.  231,  29  Pac.  .802.  Hughes  y.  Webster, 
supra,  reaffirms  this  principle. 

No  defense  pleaded  was  established  by 
proof,  and  the  finding  and  decree  for  the  de- 
f^idant  are  without  legal  warrant  The 
Judgment  is  reversed  and  the  cause  remand- 
ed, with  iostroctions  to  enter  Judgment  for, 
plaintiff. 

Reversed  and  remanded  with  instructions. 

MUSSE)R.  and  WHITE,  JJ.,  concur. 


YOUNG  V.  PEOPLE. 
(Sivieme  Court  of  Colorado.     July  1,  1912.) 

1.  CfiiMTNAL  Law  H  977*)— Sentence— P1.BA. 

Where,  after  a'  plea  of  nolo  contendere, 
the  court  ordered  the  cause  to  be  retired  from 
the  docket  on  payment  of  all  costs,  with  leave 
to  the  people  to  arrest  the  defendant  at  any' 
time  and  reinstate  the  cause,  such  order  was 
not  an  indefinite  postponement  of  sentence,  so 
long  as  the  term  had  not  expired,  and  the  court 
could  pronounce  sentence  during  tlie  same  term 
while  the  costs  remained  unpaid. 

[Ed.  Note.— For  other  cases,  see  Oriminal 
Law,  Cent.  Die.  ||  2482,  2483,  2488,  2489, 
2492,  2499,  2512;   Dec  Dig.  i  977.*] 

2.  CaiMiNAi-  Law   (|  275*) —Pleas  — Nolo 

CONTENDEBE. 

The  common-law  plea  of  nolo  contendere 
is  allowable,  under  Rev.  St.  1908,  {  1982,  au- 
thorizing criminal  trials  according  to  common- 
law  rules,  except  as  otherwise  provided. 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law,  Cent  Dig.  {  635;  Dec.  Dig.  {  275.*] 

Error  to  District  Court,  Costilla  Coimty; 
Cliarles  C.  Holbrook,  Judge. 

Charles  J.  Young  was  convicted  of  selling 
liquor  without  a  license,  and  he  brings  error. 
AfiSrmed. 

E.  H.  EUithorp,  of  San  Luis,  and  E.  C. 
Holt  and  J.  W.  Davidson,  both  of  Pueblo, 
for  plaintiff  in  error.  Benjamin  Griffith, 
Atty.  Gen.,  and  Theodore  M.  Stuart  Jr., 
Asst  Atty.  Gen.,  for  the  People. 

GARRIGUES,  J.  1.  April  4,  1910,  three 
Informations  were  filed  in  the  district  court 
of  Costilla  county  against  plaintiff  in  error, 
being  cases  numbered  130,  131,  and  132  upon 
the  docket  of  that  court  charging  him  with 
selling   liquor   without  a   license.     April   5, 
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1910,  he  pleaded  gaUty  la  No.  132,  and  nolo 
contendere  tn  Nos.  130  and  131,  and  the 
court  entered  an  order  In  No.  131,  which, 
tittec  reciting  the  withdrawal  of  the  plea  of 
not  guilty,  and  ti>e  tender  of  the  plea  of  nolo 
contendere,  which  was  accepted,  Is  aa  fol- 
lows: "And  said  plea  Is  accordingly  now  fil- 
ed, and,  the  consequences  and  effects  thereof 
being  by  the  court  here  fully  explained  to 
him,  he  still  persists  therein.  Thereupon  it 
is  ordered  by  the  court  that  this  cause  be 
and  the  same  is  retired  from  the  dodcets  of 
this  court,  upon  the  payment  of  all  costs 
herein,  with  leave  to  the  people  to  have  an 
alias  capias  for  the  arrest  of  the  said  de- 
fendant, C.  J.  Toung,  at  any  time,  and  to  re- 
Instate  this  cause  for  further  proceedings." 
July  12,  1910,  on  motion  of  the  district  at- 
torney, the  court  entered  an  order  reinstat- 
ing the  case,  and,  after  examining  witnesses 
as  to  the  aggravation  and  mitigation  of  the 
offense,  July  13,  1010,  sentenced  the  defend- 
ant to  pay  a  fine  of  $200  and  the  costs  on  his 
plea  of  nolo  contendere,  and  he  brings  the 
case  here  for  review  on  error. 

[1  ]  2.  The  only  assignment  we  think  it 
necessary  to  consider  is  the  order  entered 
April  5th,  when  the  court  accepted  the  plea 
of  nolo  contendere.  It  is  claimed  it  has  the 
effect  of  an  indeflnite  postponement  of  sen- 
tence, and  that  the  sentence  passed  July  13th 
is  void  on  this  account,  under  the  rule  an- 
nounced by  this  court  in  Orundel  v.  People, 
33  Colo.  191,  79  Pac.  1022,  108  Am.  St  Eep. 
76.  In  12  Cyc.  p.  364,  it  is  said:  "A  plea  of 
nolo  contendere,  which  is  still  allowed  in 
some  jurisdictions,  is  an  implied  confession 
of  the  crime  Charged,  and,  as  regards  the 
case  in  which  it  is  entered,  is  equivalent  to 
a  plea  of  guilty,  except  that  it  gives  the  ac- 
cused- the  advantage  of  not  being  estopped 
to  deny  his  guilt  in  a  civil  action  based  upon 
the  same  facts  as  he  would  be  upon  a  plea 
of  guUty.  If  accepted  by  the  court,  sentence 
is  imposed  as  upon  a  plea  of  guilty." 

[Z]  It  is  a  common-law  plea,  and  under 
section  1982,  Revised  Statutes  of  1908,  ia  al- 
lowable in  this  state.  Though  a  plea  of 
guilty,  still  W6  know  that,  in  actual  practice 
in  this  state,  it  is  generally  entered  either 
with  the  express  or  tacit  understanding  of 
the  district  attorney  that  the  court  may  en- 
ter an  order  dismissing  the  defoidant  out  of 
court  upon  the  payment  of  costs.  But  it  is 
a  plea  of  guilty  upon  which  sentence  may  be 
imposed.  If  the  order  of  the  court  had  been 
that  the  defendant  should  be  discharged  out 
of  court  upon  the  payment  of  costs,  and  the 
record  disclosed  that  be  bad  complied  with 
the  order  and  was  discharged,  possibly  there 
might  be  some  merit  in  the  contention  that 
the  court  could  not  subsequently  impose  sen- 
tence. But  in  State  v.  Burton,  113  N.  C.  655, 
18  S.  E.  657,  and  in  Re  Black,  62  Kan.  64, 34 
Pac.  414,  39  Am.  St.  Rep.  331,  it  is  held  that 
any  time  during  the  term  at  which  the  de- 


fendant was  convicted,  before  execution  of. 
any  part  of  the  sentence,  the  court  has  pow- 
er to  change,  modify,  or  amend  its  'sentence 
in  criminal  cases,  either  in  form  or  sub- 
stance. This  order  was  that  the  case  be  re- 
tired from  the  docket  upon  the  payment  of 
costs,  but  reserving  the  right  to  the  people 
to  issue  an  alias  capias  for  the  arrest  of  the 
defendant  and  to  reinstate  the  case  at  any 
time  for  further  proceedings.  "At  any  time" 
would,  of  course,  include  any  subsequent 
term  of  the  court.  If  that  term  of  court  bad 
been  allowed  to  pass  without  the  defendant 
being  sentenced,  it  may  be,  under  the  doc- 
trine announced  by  this  court  In  the  Grun- 
del  Case,  that  the  order  would  have  had  the 
effect  of  an  Indeflnite  postponement  of  sen- 
tence. If  sentence  had  been  passed  at  some 
subsequent  term  of  the  court,  thea  the.  ques- 
tion of  indefinite  postponement  could  be 
raised,  and  the  authorities  cited  by  plaintiff 
in  error  would  be  appropriate. 

But  in  this  case  the  record  does  not  show 
that  the  defendant  complied  with  the  order 
by  paying  the  costs  and  having  the  case  dis- 
missed. A  few  weeks  after  the  order  was 
entered,  but  during  the  same  term  of  court, 
while  the  costs  were  unpaid,  the  court  pro- 
nounced sentence  upon  the  plea  of  guilty.  So 
the  order  of  April  6th  did  not  result  in  an 
indefinite  postponement  of  sentence.  There 
was  no  indeflnite  postponement,  because  sen- 
tence was  passed  during  the  term,  which 
avoids  any  error  that  might  have  arisen  on 
account  of  indefinite  postponement,  had  the 
sentence  been  passed  at  some  subsequent 
term.  The  cases  cited  by  plaintiff  In  error 
are  instances  of  indeflnite  postponement  of 
sentence  wherein  the  sentence  was  passed  at 
a  subsequent  term,  in  many  Instances  sev- 
eral years  afterwards,  and  by  a  different 
Judge.  No  case  of  indeflnite  postponement 
has  been  cited  where  the  sentence  was  pro- 
nounced during  the  term  of  court  at  which 
the  defendant  was  coinvicted  by  the  judge 
who  tried  the  case. 

Affirmed. 

MUSSER  and  HILIj,  JJ.,  concur. 


WOSTENBURG  v.  KARMB. 

(Supreme  Court  of  Colorado.     July  1,  1912.) 

Advkbbb  Possession  (f  82*)— Ooi,ob  of  Title 
—Tax  D|xd. 

A  tax  deed  does  not  give  color  of  title  to 
a  person  in  possession  thereunder  until  re- 
corded; and  hence  possession  under  such  deed 
is  not  a  defense  to  an  action  to  recover  the 
land,  broueht  within  seven  years  after  the  deed 
was  recorded. 

[Ed.  Note.— For  other  cases,  see  Adverse  Pop- 
session,  Cent  Dig.  |{  468-471;  Dec.  Dig.  f 
82.»] 

Appeal  from  District  Court,  Sedgwick 
County;   H.  P.  Burke,  Judge. 
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..  ActloB  by  Georgcf  C:  Kartne  against  Cbrto- 
tlaii  WoBtenburg.  From  a  Judgment  for 
plaintiff,  defendant  aM)eal8.    Affirmed.. 

John  F.  Mall,  of  Denver,  for  appellant 
Allen  &  Webster,  of  Denver,  for  appellee. 

GARRIGCES,  J.  PlalnUfT  alleges  that  he 
Is  the  owner  and  entitled  to  the  immediate 
possession  of  the  land  In  controversy,  which 
defendant  nnlawfnlly  withholds.  The  first 
defense  la  a  denial,  the  second  pleads  actual 
possession  under  claim  and  color  of  title 
made  In  good  faith  and  the  payment  of  tax- 
es for  seven  successive  years,  while  the  third 
la  the  same,  except  that  It  alleges  the  land 
is  vacant  and  unoccupied.  Defendant's  ti- 
tle had  Its  inception  in  and  rests  ujpon  a  tax 
deed  delivered  to  him  March  25,  1901,  and 
recorded  June  3,  1906. 

The  only  question  in  the  case  is  the  valid- 
ity of  this  tax  deed.  It  was  offered  in  evi- 
dence by  the  defendant  as  color  of  title,  to 
which  plaintiff  objected  npon  the  ground 
that  it  did  not  support  color  of  title,  be- 
cause it  had  not  been  recorded  seven  years 
prior  to  bringing  the  suit  The  objection 
was  sustained.  In  this  ruling  the  trial  court 
was  right  This  court  has  held  that  the 
seven-year  statute  of  limitations  does  not 
commence  to  run  against  a  tax  deed,  relied 
upon  as  color  of  title,  until  the  dee4  is  re- 
corded. It  being  only  four  years  from  the 
time  the  tax  deed  was  recorded  to  the  bring- 
ing of  this  suit  it  follows  that  the  deed  does 
not  support  claim  and  color  of  title..  Sajre 
V.  Sage,  47  Colo.  560,  108  Pac.  160. 

Affirmed. 

MCrSSBR  iaii  HILli,  JJ.,  concur. 


BRUNSTEH?   t.    CI*r"OF   FT.    COLLINS 

et  al.  •. 
(Supreme  Court  of  Colorado.    July  1,  1912.) 
i.  iNJUNcnoir  (J  105*)— Cbiminai,  Pbosbco- 

TioN— iNVAUprrr  or  Ordikance. 

A  court  of  equity  will  not  enjoin  a  ipTM- 
ecntion  for  the  violation  of  a,  city  ordinance 
on  the  ground  of  its  invalidity,  unless  neces- 
sary to  protect  a  party  from  oppressive  and 
vexations  litigation,  and  then  only  after  the 
controverted  right  has  been  determined  in  bis 
favor  in  a  previous  action,  since  the  invalidity 
of  the  ordinance  ma^  be  presented  as  a  de- 
fense to  the  prosecution. 

(Eld.  Note. — For  other  cases,  see  Injunction, 
Cent  Dig.  fl  17a  179;  Dec  Dig.  {  106.*] 

2L  Iwjruwonow  (f  106*)— Subjects  or  Rccfxr 

— PROSBCDTIONft— lailEPABABLK    InJCKY. 

A  pvoseeotlon  for  violating  a  city  ordi- 
nance will  not  be  enjoined  on  the  groond  of 
irreparable  injury,  unless  it  clearly  appears 
4>y  the  complaint  that  such  would  be  the  re- 
sult of  tbe  ptoaecdUon,  since  the  court  will 
not  assume  that  .tke  ordinance  would  be  sus- 
tained U  invalid  or  that  city  officers  would 
eontinae  to  baraaa  defendant  with  further 
prosecntions  if  acquitted  on  that  grMind. 
.  [Hd.  Note.— For  other  cases,  see.  Injunction, 
Cent  Dig.  H  178,  179;    Dec.  Dig.  {  10B.»J 


3.  Injunction    (|   106*)-^OBJEom  of  B*'- 

UEF— Multiplicity  of  Suits. 

Prosecution  for  violating  a  city  ordinance 
claimed  to  be  invalid  will  not  be  enjoined  on 
the  ground  of  the  prevention  of  a  multiplicity 
of  suits. 

[Ed..  Note. — For  other  oasea,  see  Injunction, 
Cent  Dig.  {{  178,  179;    Dec.  Dig.  {  105.*] 

Error  to  District  Court,  Larimer  County; 
Harry  P.  Gamble,  Judge. 

Action  for  injunction  by  E.  Brunstein 
against  the  City  of  Ft  Collins  and  others. 
Demurrer  to  complaint  sustained,  and  com- 
plaluant  brings  error.    Affirmed. 

Fred  W.  Stow,  of  Ft  OoUlns,  Frank  li. 
Moorhead,  of  Boulder,  and  Homer  S.  Ste- 
phens, of  Ft  Collins,  for  plaintiff  in  error. 
Paul  W.  Lee,  of  Ft  Collins,  for  defendants 
in  error. 

HILLk  J.  The  plaintiff  in  error,  who  was 
the  plaintiff  below;  instituted  this  action  for 
the  purpose  of  restraining  the  officers  of 
the  city  of  Ft  Oollins  from  attempting  to 
enforce  the  provisions  .  of  an  ordinance  of 
that  city,  pertaining  to  soliciting  and  recel%- 
ing  orders  for  intoxicating  liqnors.  The  sub- 
stance of  his  cou^laint  necessary  to  consid- 
er Is  that  be  baa  been  engaged  in  soliciting 
and  receiving  of  persons  within  the  city  of 
Ft  Colllna  orders  for  spirituous  and  fer- 
mented llqiiora  of  all  ^Inds,  and  has  been 
and  now  Ip  :S0  efigaged  as  agent  and  em- 
ploye «f  certain  persons  of  the  city  of  Den- 
ver ;  that  on  June  20,  1910,  there  was  duly 
passed  and  adopted. a  certain  ordinance  for 
th«  city  of  Ft  Collins  which  provided,  among 
pther  tblpgs,  that  whoever .s^l  solicjlt  VKf 
person  to  purchase*  or  shall  receive  an  on- 
der  for  sale,  or  shall  deliver  for  the  purpose 
of  evading  any  of  the  provisions  of  the  stat- 
utes concerning  local  option  (being  chapter 
86  pf  the  Revised  Statutes  of  Colorado  of 
1908),  any  spirituous  or  fermented  liquora 
4kr  intoxicating  drinks  of  any  kind,  or  any 
article  used,  or  sold^as  a  beverage  in  the 
composition .  of  which '  whlaky,  brandy,  high 
wines,  or  aloobol  or  any  splpituous  or  fer- 
mented liquors  shall  be  an  ingredient  at  any 
place  within  the  corporate  limits  of  the  city 
of.  Ft  Collins,,  or.  at  any  stece  within  one 
mile  of  the  corporate  limits  thereof,  shall 
be  dflemed  guilty  of  <an  offense,  and  upon 
CQnvictlqn  Hhall  be. fined  In  a  sum  not  less 
than  $60  nor  moro  th&n,$300;  that  at  an  elec- 
tion held  in  said  dty  in  April,  1909,  there 
was  legally  submitted  at  all  the  wards  in- 
cluded therein  the  proposition  of 'whether  the 
said  political  divisions  should  become  anti- 
saloon  territory  under  the  provisions  of  the 
locBl  option  act  approved  March  25,  1907 
(lAWs  1007,  p.  496);  that  an  a  result  of  said 
election,  the  entire  <]ity  became  anti-saloon 
territory;  that  by. the  terms  of  the  local  op> 
tita  law  after  Its  adoption  In  said  dty  all 
power  and  aothority  theretofore  vested  in 
the  dty  for  prohibiting,  regalattqg,  and  000* 
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trolling  the  sdllng  and  giving  away  of  in- 
toxicating liquors,  etc.,  was  repealed  and 
withdrawn  and  withheld  from  the  city,  and 
that  all  power  in  said  matters  theretofore 
Tested  In  the  city  was  suspended,  and  that  all 
ordinances  of  the  city  existing  at  the  time 
of  the  adoption  of  the  local  option  law,  as 
well  as  all  ordinances  since  passed  which 
related  to  said  subject,  became  suspended; 
that  the  city  authorities  were  divested  of  all 
right  to  enforce  the  ordinance  above  set 
forth;  that  the  local  option  act  has  continu- 
ously been  in  force  In  said  city;  that  the 
plaintiff  had  established  an  extensive  busi- 
-nesB  in  the  city  in  the  solldtation-and  receiv- 
ing of  orders  for  liquors  as  described  in  the 
ordinance,  etc.,  upon  which  he  depends  for 
his  llTellhood;  that  the  defendants  as  execu- 
tive, prosecuting,  and  police  officers  of  the 
city  threaten  that  they  will  enforce  the  or- 
dinance by  causing  the  arrest  of  the  plaintiff 
for  each  violation  thereof,  and  thereby  force 
and  compel  him  to  desist  and  abandon  said 
business;  that  he  will  thereby  suffer  great 
and  irreparable  injury  and  damages  If  said 
threats  are  carried  out ;  that  he  will  be  com- 
pelled to  quit  and  abandon  said  business; 
that  the  damage  to  him  would  be  Incapable 
of  ascertainment  and  that  he  would  have  no 
redress  at  law;  that  he  would  be  subjected 
to  a  multiplicity  of  suits  and  harassed  and 
annoyed  thereby  and  put  to  the  ezi>ense  and 
annoyance  of  defending  them;  that,  unless 
the  defendants  are  enjoined,  they  will  be 
acting  without  the  scope  of  their  power  and 
authority,  and  that  he  has  no  sufficient,  com- 
plete, or  adequate  remedy  at  law.  The 
prayer  was  for  a  temporary,  and  thereafter 
permanent,  restralntng  order.  The  defend- 
ants demurred  upon  the  ground  that  the 
complaint  does  not  state  facts  sufficient  to 
constitute  a  cause  of  action.  The  demurrer 
was  sustained.  The  plaintiff  brings  the  case 
here  for  review  upon  error. 

A  somewhat  similar  ordinance  to  the  one 
here  being  attacked  was  held  good  in  the 
case  of  Brunstein  v.  People  ex  rel.  Town  of 
Windsor,  47  Colo.  10,  105  Pac.  857.  It  te 
conceded  under  the  ruling  in  that  case  that 
this  ordinance  would  be  valid,  were  it  not  for 
the  fact  that  the  provisions  of  the  local  op- 
tion act  were  brought  into  force  in  the  city 
of  Ft.  Collfais  In  April,  1909,  by  virtue  of 
which  fact  it  is  alleged  It  thereafter  became 
the  exclusive  law  within  the  city,  and  that 
all  ordinances  thereafter  passed  concerning 
the  question  of  intoxicating  liquors  were  ab- 
solutely null  and  void,  and  that  the  defend- 
ants in  error  are  without  any  power  or  au- 
thority to  enforce  eucb  ordinances. 

[1-3]  We  And  it  not  only  unnecessary,  but 
also  Improper  In  this  kind  of  a  case,  to  pass 
upon  the  validity  of  this  ordinance.  In  Den- 
ver V.  Beede.  25  Oolo.  1T2,  64  Pac.  624,  this 
court  held  ttiat  a  court  of  equity  will  not,  by 
injunction,  restrain  a  prosecution  at  law 
when  die  .question  is  the  same  at  law  as  iu 


equity,  except  where  it  Is  necessary  to  pro- 
tect a  party  from  oppressive  and  vexatious 
litigation,  and  then  only  after  the  contro- 
verted right  has  been  determined  in  a  pre- 
vious action  in  favor  of  the  party  applying 
for  the  injunction;  that  an  injunction  will 
not  issue  to  restrain  a  prosecution  for  viola- 
tion of  a  city  ordinance  on  the  ground  that 
the  ordinance  is  invalid,  as  the  Invalidity  of 
the  ordinance  may  be  presented  as  a  defense 
to  the  prosecution;  that  a  prosecution  for  vio- 
lating a  city  ordinance  will  not  be  enjoin- 
ed on  the  ground  of  Irreparable  injury  or  to 
prevent  a  multiplicity  of  suits  unless  it  clear- 
ly appears  by  the  allegations  of  the  com- 
plaint that  such  would  be  the  result  of  the 
prosecution ;  that  a  court  of  equity  will  not 
assume  that  the  court  before  whom  the  pros- 
ecution Is  had  will  sustain  the  ordinance,  Ut 
invalid,  nor  that  the  city  officers  will  con- 
tinue to  harass  the  defendant  with  further 
arrests  if  acquitted  on  that  ground.  It  is 
nowhere  alleged  that  this  ordinance  has  ever 
been  declared  Invalid  by  any  court.  We  see 
no  distinction  between  the  case  under  con- 
sideration and  the  one  above  referred  to. 
It  was  thereafter  followed  by  this  court  in 
the  cases  of  Olympic  Athletic  .Club  v.  Speer 
et  al.,  29  Colo.  158,  67  Pac.  161;  and  Colorado 
Athletic  Association  v.  Speer  et  al.,  29  Colo. 
161,  67  Pac.  1129.  The  reasons  announced 
in  Denver  v.  Beede,  supra,  are  full,  com- 
plete, and  convincing,  and  all  that  could  be 
given  here.  The  question  appears  to  be  stare 
decisis  in  this  jurisdiction. 

The  judgment  is  accordingly  affirmed. 

Affirmed. 

MUSSER  and  OABBERT,  JJ.,  concuc 


AMES  V.  NOSTRUM. 

(Supreme  Court  of  Colorado.    July  1,  1912.) 

1.  JusncEs  or  thi  Peace  (J  202*)— Review 
— Certiorabi. 

A  petition  for  certiorari  to  review  a  Jus- 
tice's judgment  against  petitioner,  which  al- 
leges that,  prior  to  and  on  the  day  of  the  ren- 
dition of  the  judgment,  petitioner  as  defendant 
specially  appeared  before  the  justice  and  ob- 
jected to  the  summons,  on  the  ground  that  pe- 
titioner was  Incorrectly  designated  therein, 
and  the  return  day  thereof  was  a  designated 
number  of  days  more  than  the  maximum  time 
limited  by  law,  but  which  does  not  show  how 
petitioner  was  incorrectly  named,  and  which 
does  not  allege  the  date  of  the  summona,  nor 
the  return  date  designated  therein,  is  insvfl^ 
cient  to  annul  the  judgment. 

[Ed.  Note. — For  other  cases,  see  Justices  of 
the  Peace,  Cent>  Dig.  ff  778-789;  Dec.  Dig.  | 
202.»] 

2.  Pi^BAniNG  (I  18*) —Person Ai.  Actions— 
IBxquisiTEB  or  Plbadinob. 

In  personal  actions  the  pleadings  must 
allege  the  day,  month,  and  year  when  each 
traversable  fact  occurred. 

[Bd.  Note. — For  other  cases,  see  Pleading, 
Cent.  Dig.  g  39;    Dec.  Dig.  i  18.*] 
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3.   JUBTICKS    OF    THE    PeACK    (|    104*)— JTJDQ- 

mxnt—Heview— Remedies. 

A  defendant  in  a  justice's  court,  who 
was  served  with  summons,  and  who  appeared 
before  the  justice  prior  to  and  on  the  day  of 
the  entry  of  the  judgment,  and  who  knew  of 
the  entry  of  the  judgment,  may  not  under  Rev. 
St.  1908,  §  3840,  bring  certiorari  for  the  re- 
moval of  the  judgment  to  the  county  court, 
on  the  ground  that  he  was  improperly  desig- 
nated in  the  summons,  but  his  remedy,  if  any, 
is  by  appeal. 

IKd.  Note.— For  other  cases,  see  Justices  of 
the  Peace,  Cent.  Dig.  K  774,  775;  Dec.  Dig. 
{  194.*] 

Error  to  Bumniit  County  Court;  D,  W. 
Fall,  Judge. 

Certiorari  by  Edward  Nostrum,  alias  Ed- 
ward Norstrom,  against  James  Ames,  for 
the  removal  of  a  judgment  of  a  justice's 
court  to  the  county  court  There  was  a 
judgment  annulling  the  Justice's  judgment, 
and  defendant  brings  error.  Reversed  and 
remanded. 

Jos.  W.  Clarke,  of  Leadvllle,  tor  plain- 
tiff in  error. 


WHITE,  J.  November  27,  1909,  plaintiff 
In  error  obtained  Judgment  against  defend- 
ant In  error  in  the  court  of  a  Justice  of 
the  peace  of  the  county  of  Summit.  Feb- 
ruary 23,  1910,  the  defendant  In  error  filed 
a  petition  in  the  county  court  of  Summit 
county,  praying  that  the  action  in  which 
the  judgment  was  rendered  be  removed 
from  the  justice  court  to  the  county  court 
by  a  writ  of  certiorari,  which  was  ac- 
cordingly done. 

Plaintiff  in  error  thereupon  filed  a  mo- 
tion to  quash  the  writ  of  certiorari,  claim- 
ing that  the  petition  therefor  was  insuffi- 
cient to  warrant  the  court  in  issuing  the 
same.  The  motion  was  overruled,  and 
thereupon  plaintiff  asked  that  the  cause  pro- 
ceed to  trial  de  novo.  The  request  for  tri- 
al de  novo  was  disallowed,  the  Judgment  of 
the  Justice  of  the  peace  annulled,  and  the 
co$:t3  assessed  against  the  plaintiff,  who 
brings  the  matter  here  for  review. 

[1]  The  petition  for  the  writ  of  certiora- 
ri shows  that  on  November  27,  1909,  judg- 
ment was  rendered  in  favor  of  plaintiff  in 
error;  that,  prior  to  and  on  the  same  day 
the  Judgment  was  rendered,  defendant  in 
error  siieclally  appeared  before  the  Justice 
of  the  peace  and  objected  to  the  summons 
Issued  in  the  case,  upon  the  ground  that 
defendant  was  incorrectly  and  lmproi)erly 
designated  and  named  therein,  and  the  re- 
turn day  thereof  was  a  designated  number 
of  days  more  than  the  maximum  time  lim- 
ited by  the  statute;  that  because  of  such 
matters  "said  judgment  is  erroneous  and  un- 
just to  your  petitioner;  and  that  it  was  not 
in  the  power  of  your  petitioner  to  appeal 
from  said  Judgment  in  said  cause,  inasmuch 
as  the  taking  of  said  appeal  would  consti- 


tute a  waiver  on  the  part  of  your  petitioner 
of  the  defects  in  said  summons." 

The  petition  Is  wholly  Insufficient.  Where- 
in and  how  petitioner  was  incorrectly  and 
improperly  designated  and  named  in  the 
summons  is  not  disclosed,  and  the  allegation 
as  to  the  return  day  of  the  summons  is  no 
more  than  a  conclusion  of  the  pleader.  The 
petition  neither  alleged  the  date  the  sum- 
mons was  issued,  nor  the  return  day  desig- 
nated therein.  It  is  therefore  lacking  in 
that  certainty  as  to  time,  which  the  funda- 
mental rules  of  pleading  require  to  be  al- 
leged in  reference  to  traversable  facts, 

[2]  "In  personal  actions  the  pleadings 
must  allege  the  time,  that  is,  the  day, 
month,  and  year  when  each  traversable  fact 
occurred."  Andrews'  Stephen's  Pleading,  § 
194. 

[8]  Moreover,  it  is  clear  tiiat  it  was  with- 
in the  power  of  defendant  in  error  to  take 
an  appeal  in  the  ordinary  way'.  He  was 
served  with  the  summons  and  appeared  be- 
fore the  Justice  prior  to  and  on  the  day  of 
entry  of  the  judgment.  The  fact,  if  it  be 
true,  that  he  was  improperly  designated  and 
named  in  the  summons,  Is  of  no  concern. 
He  was  as  truly  served  with  the  summons 
as  if  he  had  been  served  by  his  right,  name. 
Van  Buren  v.  Posteraro,  45  Colo.  588,  592, 
102  Pac.  10C7,  132  Am.  St.  Rep.  199.  Fur- 
thermore, he  knew  the  Judgment  was  enter- 
ed, and  had  every  opportunity  to  appeal 
therefrom,  if  he  desired.  A  petition  to  re- 
move a  cause  from  a  Justice  of  the  peace  to 
the  county  court  by  the  writ  of  certiorari 
must  present  some  sufficient  reason  for  not 
resorting  to  appeal.  Austin  v.  Bush,  11 
Colo.  198,  17  Pac.  501.  It  must  contain  the 
essential  facts  the  law  requires  to  be  stated 
therein  before  the  writ  can  lawfully  issue. 
Section  3840,  R.  S.  1908;  Small  et  aL  v. 
Blschelberger,  7  Colo.  563,  4  Pac.  1195. 

The  Judgment  of  the  county  Court  was 
wrong,  and  is  therefore  reversed,  and  the 
cause  remanded,  with  instructions  to  quash 
the  writ  of  certiorari  and  set  aside  the  pro- 
ceedings thereon.  Mr.  Justice  MI7SSER 
and  Mr.  Justice  BAILEY  concur,  the  form- 
er placing  his  conclusion  solely  upon  the 
gronnd  that  petitioner  had  a  remedy  by  ap- 
peal. 

Judgment  reversed  and  remanded. 

MUSSER  and  BAILET,  33.,  concur. 


LALONDB  v.  NEAL. 

(Supreme  Court  of  Colorado.     July  1,  1912.) 

Justices  op  Tins  Peace  (|  166*)— Appeai,— 
JiTRisoicTioif  OF  County  Court— Necessi- 
ty OF  Evidence. 

Rev.  St. .  1908,  $  3855,  provides  that,  if 
it  appears  on  an  appeal  to  n  county  court  from 
a  justice  that  the  justice  had  no  jurisdiction 
of  the  subject-matter  of  the  suit,  it  shall  be 
dismissed.     On  an  appeal,  from  a  justice  to  ^ 
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county  (sourt,  the  transcript  of  the  jnstloe 
showing  a  dismissal  as  in  excess  of  the  juris- 
diction was  filed,  but  no  evidence  was  intro- 
duced going  to  that  fact.  Betd  that,  as  the 
county  court  is  not  a  court  of  review,  its 
dismissal  of  the  cause  on  the  evidence  ad- 
duced before  the  justice  was  improper. 

[Ed.  Note.— For  other  cases,  see  Justices  of 
the  Peace,  Cent.  Dig.  K  638-^46;  Dec  Dig.  { 
166.*] 

Error  to  Cbaffee  County  Court;  Joseph 
Newitt,  Judge. 

Replevin  by  Arthur  Lalonde  against  J.  H. 
Neal.  From  a  Judgment  of  a  Justice  for 
defendant,  plaintiff  appealed  to  the  county 
court,  and  from  the  sustaining  of  a  motion 
therein  to  dismiss  he  brings  error.  Revers- 
ed and  remanded. 

Harry  I/.  McQlnnis,  of  Buena  Vista,  for 
plaintiff  in  error. 

HII>L,  J.  This  was  a  suit  in  replevin, 
brought  before  a  Justice  of  the  peace.  The 
Judgment  was  for  the  defendant  for  the  rea- 
son, as  shown  by  the  Justice's  transcript 
filed  in  the  county  court,  that  from  the  evi- 
dence It  appeared  to  him,  and  he  so  found, 
that  the  yaluo  of  the  property  replevied 
was  In  excess  of  $300,  upon  account  of  which 
he  had  no  Jurisdiction  to  try  the  case.  The 
plaintiff  appealed  to  the  county  court.  The 
defendant  moved  to  strike  the  cause  from 
the  records  for  want  of  Jurisdiction  of  the 
county  court  This  motion  was  sustained. 
The  Judge  gave  as  his  reason  that  it  was 
clearly  made  to  appear  to  his  satisfaction 
from  the  transcript  that  said  Justice  pro- 
ceeded to  the  trial  of  said  cause,  and  that 
the  sworn  evidence  offered  and  given  be- 
fore tkim  (the  Justice  of  the  pence)  disclosed 
the  fact  that  the  property  sought  to  be  re- 
plevied was  largely  in  excess  of  the  value  of 
$300;  that,  as  the  Justice  bad  no  Jurisdic- 
tion, the  county  court,  acquired  none  by  ap- 
peal. There  was  nothing  filed  with  the  mo- 
tion to  support  the  contention  that  tbe  coun- 
ty court  was  without  Jurisdiction.  The  only 
presumption  to  support  it  was  the  fact  that 
the  Justice  had  so  held  from  the  evidence 
Introduced  in  his  court 

Section  3854,  Revised  Statutes  1908,  pro- 
vides that  all  appeals  before  the  county 
court  shall  be  heard  and  determined  in  a 
summary  way  according  to  the  justness  of  the 
case  without  pleadings  In'  writing.  Section 
3855,  following,  reads:  "If  It  shall  appear, 
however,  that  the  Justice  tiad  no  Jurisdiction 
of  the  subject-matter  of  the  suit,  the  same 
shall  be  dismissed  at  the  cost  of  the  plain- 
tiff." It  is  true  that  If  the  Justice  had  no 
Jurisdiction,  the  county  court  acquired  none 
by  appeal ;  but  upon  appeal  this  is  not  to 
be  determined  by  tbe  findings  of  the  Jus- 
tice's court.  The  county  court  Is  not  a  court 
of  review.  Tbe  evidence  taken  in  the  Jus- 
tice's court  is  not  before  the  county  court 
Whether  the  Justice  had  ■  Jurisdiction  upon 


account  of  the  value  of  the  property  being 
in  excess  of  J300  is  one  of  the  matters  to 
be  determined  by  the  county  court  upon  evi- 
dence to  be  Introduced  in  that  court.  Lee 
V.  Ralston,  1  Colo.  5;  Downing  v.  Florer  et 
al.,  4  Colo.  209;  Behymer  v.  Nordloh,  12 
Colo.  352,  21  Pac.  37.  The  county  court 
received  no  evidence  as  to  the  value  of  the 
property.  It  should  have  tried  the  case  do 
novo,  and  from  the  evidence  introduced  be- 
fore It  have  passed  upon  and  determined 
the  value  of  the  property,  and,  if  it  found 
from  the  evidence  that  the  value  exceeded 
$300,  the  action  should  have  been  dismissed ; 
otherwise  it  should  have  been  disposed  of 
upon  its  merits. 

The  Judgment  Is  reversed,  and  the  cause- 
remanded. 

Reversed. 

MUSSER  and   6ABBERT,   JJ.,  concur. 


WATKINS  et  aL  ▼.  ADAMS. 
(Supreme  Court  of  Colorado.    July  1,  1912.) 

1.  Witnesses     (J     152*)  —  Competency  — 

TBANSA.CTION    WITH    DECEASSD    PEBSONS. 

One  suing  a  surviving  partner  for  services 
rendered  under  a  contract  of  employment  made 
with  the  deceased  partner  is  incompetent,  un- 
der Rev.  St  1908,  |  7269,  to  testify  to  conver- 
sation with  the  deceased  partner  establishing 
the  contract,  had  in  the  absence  of  the  surviv- 
ing partner. 

[Ed.  Note.— For  other  cases,  see  Witnesses^ 
Cent  Dig.  §§  658,  659;   Dec,  Dig.  (  152.»] 

2.  Fabtnebshif  ({  247*)— FiBM  Liabilities. 

A  liability  for  services  rendered  under  a 
contract  with  the  administratrix  of  a  deceased 
partner  is  not  a  liability  of  the  firm  dissolved 
ipso  facto  by  the  death  of  the  partner. 

[Ed.  Note. — For  other  cases,  see  Partnership^ 
Cent  Dig.  ${  624-528;   Dec.  Dig.  {  247.*] 

Error  to  Teller  County  Court;  Thorntoa 
H.  Thomas,  Judge. 

Action  by  Charles  Adams  against  William 
H.  Watklns  and  another,  surviving  partners 
of  Higbee  &  Watklns,  a  copartnership.  There 
was  a  Judgment  for  plaintiff,  and  defendants- 
bring  error.     Reversed  and  remanded. 

Fred  L.  Shaw,  of  Cripple  Creek,  for  plain- 
tiffs In  error. 

BAILEY,  J.  [1]  The  action  to  against  sur- 
viving partners  to  recover  for  services  said, 
to  have  been  rendered  by  plaintiff,  under 
a  contract  of  employment  made  with  the 
deceased  member  thereof.  The  only  witness 
sworn  was  the  plaintiff,  who,  to  prove  the 
contract  and  fix  liability  upon  the  partner- 
ship, was  allowed  to  testify,  over  objection^ 
to  conversations  between  himself  and  the 
deceased  partner.  The  contract  and  tbe 
terms  thereof  were  established  by  these  con- 
versations alone.  Objection  to  this  testimo- 
ny was  made  under  section  7269,  Revised 
Statutes  1908,  which  to  as  follows: 

"Conversation  of  deceased  partner — When 
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admitted. — Sec.  4.  That  In  any  action,  snlt' 
or  proceeding,  by  op  against  any  survlTlng 
partner  or  partners,  Joint  contractor  or  con- 
tractors, no  adTerse  party  or  person  adverse- 
ly Interested  in  the  event  thereof,  shall,  by 
vlrtne  of  section  one  of  this  act,  be  rendered 
a  competent  witness  to  testify  to  any  ad- 
mission or  conversation  by  any  deceased 
partner  or  Joint  contractor,'  unless  some  one 
or  more  of  the  surviving  partners  or  Joint 
contractors  were  also  present  at  the  time  of 
«ach  admission  or  conversation." 

There  la  no  attempt'  to  show  that  tbeae 
-conversations  weto  had '  In  the  presence  of 
the  surviving  partners  or  either  of  them, 
or  that  either  had  knowledge  of  them;  In- 
deed, there  is  no  such  claim.  Under  the  cir- 
cnmstances  dtsdosed  this  evidance  was,  by 
the  express  terms  of  the  statute,  isadmis- 
flible  The  purpose  of  the  statute  is  wise  and 
'Wholesome,  to  tbe  end  that  a  surviirlng^  co- 
partner may  be  protected  from  injury  and 
wrong,  wtaloh  otherwise  might  eaai^  be  per- 
petrated. Since  the  elided  claim  is  sap- 
ported  by  Improper  and  incompetent  testi- 
mony onUr,  the  Jodgmeat  In  f  avsr  of  plain- 
tiff was  unwarranted. 

In  discussing  this  statute  tn  Savard  V4 
Herbert,  1  Colo.  App.  at  page  447,  29  Pac. 
462,  the  court  said: 

"Section  8043,  Gen.  St  1888  (R..  3.  190B, 
{  7209),  clearly  indicates  thaft  .Wbese  the 
suit  la  brought  against  any  surviving  part- 
ner or  Joint  contractor,  that  thetestlBiony 
rdative  to  any  admission  or  conTeroation  by 
the  deceased  person  or  Joint  contrax:tor  sbaJl 
not  be  admitted  vnleat  aome-.one  or  more 
of  the  twrvMiHf  partners  or  joint  eontrao 
tor*  were  pretent  at  the  time  0/  the  aOmtt' 
ston  or  oonvertation." 

[2]  The  record  further  shows  that  a  por- 
tion at  least,  but  how  much  it  does  not  dis- 
close, of  the  Judgment  recovered  wa?'  for 
services  rendered  after  the  death  of  Hlg- 
bee,  under  an  independent  contract  with 
Mm.  Higbee,  as  administratrix  of  the  estate 
of  her  husband.  -  Upon  no  theory  could  a 
liability  for  such  service  be  legally  fastened 
upon  the  partnership,  which  had  been  dis- 
solved ipso  facto  by  the  deatb  of  Higbee. 

For  the  reasons  stated  the  Judgment  must 
be  reversed.  It  is  so  ordered  and  the  cause 
ireouuided. 

MUSSSB  and  WHITE,  JJ.,  conenr. 


HANCOCK  V.  CENTRAL  SHOE  ft  CLOTH- 
ING CO.  et  al. 

(Supreme  Court  of  Colonio.    June  3,  1912.) 

1.  LANOtoBD  AND  Tenant  (t  116*)— Cbanok 
or  TsjfANCT— Notice  by  Tenant. 

Notice  by  a  tenant  at  the  expiration  of  a 
lease  that  its  continued  occupancy  was  a  ten- 
ancy from  month  to  month  was  insufficient  to 
establish  that  the  tenancy  was  different  from 


What  it  in  fact  was  under  the  holdover  after 
the  termination  of  the  lease. 

[Eld.  Note.— For  other  cases,  see  Landlord 
and  Tenant,  Cent  Dig.  U  382-388,  395-400; 
Dec.  Dig.  I  lie.*] 

2.  Landlord  and  Tenant  (f  116*)— Teb- 
KiNA'noN  or  TEBla— Notice  to  Quit. 

Under  Rev.  St.  1908,  i  2606,  relating  to 
noticea  regarding  the  termination  of  tenancies, 
a  tenant  in  possession  under  a  letting  from 
year  to  year  may  quit  at  the  end  of  any  year 
without  serving  notice  of  his  intention  to  do  so. 
[Ed.  Note. — For  other  caaea,  see  Landlord 
and  Tenant,  Cent.  pig.  {{  382-^88,  395-400: 
Dec.  Dig.  {  116.*] 

3.  Landi^bd  and  Tenant  (i  106*)— Teb- 
ill  NATION  OF  TENANcT—REPAiBfr— Contin- 
ued OccuPANCT— Effect. 

A '  landlord  with  notice  from  his  tenant 
that  the  leased  preioises  would  be  vacated  at 
the  end  of  the  term  unless  certain  improve- 
mentg  were  made,  having  led  the  tenant  to  be- 
lieve down  to  the  time  of  the  termination  of 
the  term  that  the  Improvement*  would  be 
made,  was  estopped  to  claim  that,  a  continued 
occupancy  of  the  premises  by  the  tenant  for  a 
reasonable  time  thereafter  without  an  offer  on 
the  part  of  the  landlord  to  make  the  improve- 
ments created  an  oliUgatipn  on  the  part  of  the 
tenant  to  pay  rent  for  a  period  beyond  which 
the  premises  were  actually  occuplea. 

[Ed.  Note.— For  other  cases,"  see  "  Landlord 
and  Tenant,  Cent  Dig.  §|  737-<740;  Dec..  Dig. 
1106.*]  . 

Error  to  District  Court  Gilpin  County; 
Charles  McCall;  Judge.         '         ■ 

Action  by  Ann  Hancock  against  the  Cen- 
tral Shoe  &  Clothing  Companyand' another. 
Judgment  for  defendants,  aildpliaintifr  brings 
error.    Affirmed.  '• 

FuUerton  ft  Fullerton,  of/Cehtfal  City, 
H.  A.  Hicks,  of  Denver,  and  L,  j;  WiUWms, 
of  Central  City,  for  plaintiff  in  etjror.  Wm. 
C.  Matthews  and  James  M.  Seright  bottt  of 
Central  City,  for  defendants  In  errorl 

GABBERT,  T.  The  estate  of  Hancock,  de- 
ceased, and  a  Mr.  Jenkins,  were  the  owners 
of  a  store  building  in  Central  City.  Oh  the 
3d  day  of  July,  1807,  the  executrix  of  the 
estate  and  Jenkins  leased  the  premises  to 
the  Central  Shoe  ft  Clothing  Company  for 
a  period  of  three  years  from  the  Ist  day  of 
that  month,  at  an  agreed  rental  of  $75  per 
month,  payable  at  the  end  of  each  month. 
At  the  expiration  of  the  lease,  the  lessee 
continued  in  possession,  with  the  consent  of 
the  lessors,  untn  the  31st  day  of  July,  1904. 
Prior  to  vacating  the  premises,  and  on  the 
1st  day  of  July,  1904,  the  lessee  notified  the 
lessors  In  writing  that  on  or  before  the  Slst 
day  of  the  month  It  would  vacate  and  give 
up  possession  of  the  leased  premises.  All 
rent  down  to  the  time  the  premises  were 
vacated  was  paid  by  the  lessee.  In  due  time 
the  executrix  commenced  suit  against  the 
lessee  to  recover  one-half  of  the  rental  of 
the  premises  at  the  rate  of  $75  a  month 
for  the  11  months  beginning  August  1,  1904. 
Jenkins,  the  otbet  co-owner,  did  not  Join  in 
tbe  action;  It  being  alleged  in  the  complaint 
that  he  refused  to  do  so,  and  that  for  this 
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reason  he  was  made  a  defendant.  The  an- 
swer consisted  of  several  defenses,  only  two 
of  which  will  be  considered.  They  are  to 
the  effect  that,  after  the  expiration  of  the 
.written  lease,  the  defendant  became  a  tenant 
from  month  to  month  at  an  agreed  rental 
of  ^70  per  month,  and  that  in  the  spring  of 
1904  defendant  requested  certain  improye- 
ments  and  repairs  to  be  made,  at  the  same 
time  informing  the  lessors  that,  If  they  were 
not  made,  it  would  vacate  the  premises,  and, 
as  they  were  not  made,  the  defendant  caused 
the  notice  above  mentioned  to  be  served,  and 
on  the  31st  day  of  July,  1904,  vacated  tie 
building. 

The  testimony  on  bdialf  of  the  plaintiff 
was  to  the  effect  that  for  a  considerable  pe- 
riod prior  to  July  1,  1904,  the  agent  for  the 
premises  tiad  been  collecting  the  rent  at  the 
rate  of  ^70  a  month,  although  it  appears 
that,  when  these  payments  were  made,  he 
Insisted  on  giving  a  receipt  for  $75.  We  do 
not  regard  this,  however,  as  of  any  material 
moment.  Giving  a  receipt  for  a  different 
sum  from  that  paid  could  not  in  any  man- 
ner affect  or  change  the  rights  of  the  par- 
ties. Hla  purpose  in  giving  such  receipt, 
so  he  states,  and  as  he  advised  the  repre- 
sentative of  the  defendant,  was  to  conform 
to  the  terms  of  the  origUial  written  lease. 
On  behalf  of  defendant  its  representative 
testified  that,  when  the  rent  was  reduced  to 
$70  a  month,  be  asked  the  agent  why  he 
gave  him  a  receipt  for  $75,  when  he  only 
received  $70,  to  -^hlcb  he  replied:  "There 
are  some  things  you  don't  understand.  I 
do  that  to  comply  with  the  terms  of  the 
lease."  Defendant's  representative  said;  "We 
have  no  lease.  Our  lease  has  expired  some 
years  ago.  We  are  now  monthly  tenants,  the 
same,  as  we  were  before  the  lease  was  en- 
tered into."  It  does  not  appear  from  the  tes- 
timony that  the  agent  ever  assented  to  the 
claim  that  the  lessee  was  a  monthly  tenant. 

The  representative  of  the  defendant  testi- 
fied that  in  April,  1904,  he  requested  the 
agent  of  the  lessors  to  make  Improvements 
In  the  way  of  a  new  front,  and  informed 
liim  that,  unless  this  request  w^s  compiled 
with,  the  defendant  wquid.  vacate  the  build- 
ing. The  agent  and.  Mr.  Jenkins  shortly 
afterwards  examined  the  building.  Jenkins 
seemed  Inclined  to  consider  the  request  fa- 
vorably, and  stated  that  he  would  make  an 
estimate  of  the  cost,  and  let  the  witness 
know  later.  The  lessors  had  a  contractor 
measure  the  building  and  wake  an  estimate 
of  the  cost  of  the  proposed  Improvement. 
Afterwards  the  agent  and  witness  bad  a 
conversation,  in  which  the  agent  stated  that 
.Jenkins  said  the  front  could  be  put  in  for 
about  $250;  that  he  had  written  Mrs.  Han- 
cock about  the  matter,  and  she  bad  replied 
that,  tf  her  share  would  not  exceed  $200,  to 
go  ahead,  and  make  the  repairs  requested. 
.  Several  times  the  agent  and  Jenkins  talked 
with  witness  about  the  front  that  should  be 


put  tn.  July  Ist  the  witness  called  on  the 
agent,'  and  stated  to  him  that  he  was  tired 
of  waiting,  that  the  matter  of  repairs  had 
been  running  along  for  about  three  months, 
and  asked  him  if  be  had  decided  what  I^e 
was  going  to  do.  He  said  no,  that  he  had 
to  confer  further  w4th  Mrs.  Hancock,  and 
it  would  be  several  days  before  he  could 
give  blm  a  definite  answer.  Witness  then 
had  the  notice  pr^ared  and  served,  to  which 
we  have  referred.  It  does  not  appear  that 
the  lessors  ever  made  or  offered  to  make  the 
proposed  repairs.  On  the  contrary,  aooord- 
ing  to  the  replication  filed  by  plaintiff,  their 
purpose,  afi  appears  from  a  notice  they  serv- 
ed upon  the  lessee,  in  July,  1904,  was  to  hold 
it  liable  for  rent  for  the  period  of  one  year 
from  the  first  day  of  the  month  of  that 
year  upon  the  theory  that  It  was  a  tenant 
from  year  to  year. 

The  case  was  submitted  to  a  jury,  with  the 
result  that  a  verdict  was  rendered  in  favor 
of  the  defendant,  on  which  a  Judgment  was 
entered,  which  the  plaintiff  brings  here  for 
review  on  error. 

The  case  was,  apparently,  tried  on  the 
theory  that  defendant,  by  holding  over  and 
occupying  the  premises  after  the  expiration 
of  the  written  lease,  in  the  absence  of  a 
new  agreement,  became  a  tenant  from  year 
to  year.  This  theory  appears  to  have  been 
adopted  by  both  parties;  and  conceding,  but 
not  deciding,  that  this  is  correct,  the  (Ques- 
tion tO'  determine  is  whether  from  the  tes- 
timony tlie  Jury,  under  the  instructions  glv- 
en  by  tlie  court,  was  justified  In  returning 
a  verdict  for  the  defendant. 

On  behalf  of  plaintiff  in  error  it  is  urged 
that  the  court  erred  in  refusing  to  direct  a 
verdict  for  the  plaintiff,  for  the  reason  that, 
according  to  the  tefetlmony.  It  appeared  that 
defendant  was  a  tenant  from  year  to  year, 
and,  not  having  given  the  requisite  notice  to 
terminate  such  tenancy  prior  to  the  1st  day 
of  July,  1904,  It  became  responsible  for  the 
unpaid  rent  for  one  year  after  that  period. 
It  may  well  be  conceded  that  the  tesHmdny 
is  not  suflldent  from  which  to  infer  that  at 
-the  time  the  rent  was  reduced  to  $70  per 
month  the  parties  agreed  that  the  tenancy 
should  ther«fafter  be  regarded  as  from  month 
to  month.'  It  does  not  appear  that  the  agent 
of  the  lessors  assented  to  such  an  arrange 
ment 

[1]  ■True,  the  representative  of  the  defend- 
ant testified  he  Informed  the  agent  that  the 
tenancy  was  a  monthly  one,  but  proof  of  an 
intention,  on  the  part  of  the  tenant  alone 
that  the  tenancy  is  different  from  what  It 
In  fact  Is,  Is  not  sufficient  to  establish  that 
It  Was  changed.    24  C^.  ia33. 

[2]  The  case,  however,  does  not  turn  on 
this  proposition  alone.  The  court  instructed 
the  jury  that  If  they  believed  from  the  evi- 
dence that  before  the  1st  day  of  July,  1904, 
the  tenant  had  notified  the  lessors  that  It 
wanted    certain  Timprovements   made,    and 
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that,  if  they  were^  not  made,  the  bnllding 
would  be  vacated,  and  U  they  further  found 
that  the  lessors  so  acted  as  to  lead  the  de- 
fendant to  belleye  that  the  requested  im- 
provements  would  be  made,  and  that  the' 
tenant  so  believed,  then  their  verdict  should 
be  for  the  defendant.  This  Instruction  was 
excepted  to  by  plainttft,  but  we  thlnlc  It  was 
substantially  correct  Conceding,  but  not  de- 
ciding, because  unnecessary,  that  a  tenant 
who  enters  Into  a  written  lease  with  the 
lessor  for  the  period  of  three  years  by  con- 
tinuing to  occupy  the  pr^nises  with  the  con- 
sent of  the  lessor,  and  without  any  new 
agreement,  becomes  a  tenant  from  year  to 
year,  then  it  follows  that  each  term  thus 
created  expires  by  limitation  at  the  close  of 
each  current  year  cAdams  ▼.  City  of  Cohoes, 
63  Hon,  260,  6  N.  Y.  gupp.  617;  Gladwell  t. 
Holcomb,  60  Ohio  St.  427,  54  N.  B.  473,  71 
Am.  St  Rep.  724),  so  that  the  tenancy  which 
tlie  plaintiff  claims  existed  expired  by  limi- 
tation on  the  Ist  day  of  July,  1904,  and  un- 
der the  statute  relative  to  notices  regarding 
the  termination  of  a  tenancy  (section  2606, 
Bey.  Stats.)  notice  to  quit  was  not  necessary 
to  or  from  a  tenant  whose  term  is,  by  con- 
tract to  end  at  a  time  certain. 

[1]  Tlie  only  question  remaining,  then,-  is 
wliether  the  occupation  of  the  pronises  by 
tile  tenant  for  the  month  of  July,  1904, 
bound  it  to  pay  rent  for  another  year.  The 
tenant  had  Informed  the  agent  of  the  les- 
sors that  unless  the  Improvements  request- 
.ed  were  made,  Uie  building  would  be  vacat- 
ed. We  tblnlE  the  conduct  of  the  lessors 
was  such  that  the  Jury  might  well  infer 
that  the  tenant  was  Induced  to  believe  that 
the  improvements  would  be  made,  as  re- 
quested. They  were  not  The  last  time  the 
representative  of  the  tenant  called  on  the 
agent,  of  the  lessors,  which  was  on  the  1st 
day  of  July,  1904,  when,  according -to  the 
claim  of  plain^tiff,  a  new  period  for  one  year 
bad  commenced,  and  asked  him  what  they 
Intended  to  do  with  respect  to  the  improve- 
ments, he  was  told  that  they  had  not  yet 
made  up  their  minds,  -and  could  not  give  him 
a  definite  Answer  for  a  few  days.  The  ten- 
ant then  had  a  notice  B»ved  upon  the  les- 
sors that  It  would  vacate. the  building  on 
July  31st  The  lessors  never  offered  to  malie 
the  improvements,  but  evinced  the  intention 
of  holding  the  tenant  responsible  for  rent  for 
a  year,  without  complying  with  Its  request 
which,  from  the  testimony.  It  can  fairly  be 
inferred  the  lessors  had  Induced  the  tenant 
to  'believe  would  be  complied  with.  In  such 
circumstances  we  are  of  the  opinion  that  the 
occtipatlon  of  the  premises  for  July,  1904,  by 
the  tenant  with  notice  to  the  lessors  on  the 
first  day  of  the  month  that  they  would  be 
vacated  at  the  end  of  that  month,  and  were 
so  vacated,  did  not  bind  it  to  pay  rent  for 
another  year. 

As  applied  to  the  facts  of  this  case,  we 


hold  that  a  lessor,  with  notice  from  his  ten- 
ant that  the  leased  premises  will  be  vacated 
unless  certain  improvements  are  made,  who 
leads  the  tenant  to  believe  down  to  the  time 
When  tie  lease  will  expire  by  limitation  that 
they  will  be  made,  will  not  be  permitted  to 
claim  that  the  occupation  of  the  premises 
by  the  tenant  for  a  reasonable  time  after 
the  expiratioB  of  the  term  without  offer  on 
the  part  of  the  lessor  to  make  the  improve- 
ments  creates  an  obligation  on  the  part  of 
the  tenant  to  pay  rent  for  a  period  beyond 
which  the  premises  are  actually  occupied. 
Abeel  y.  McDonnell,  38  Tex.  dv.  App.  453, 
87  S.  W.  1066. 

On  behalf  of  the  defendant  it  Is  contend- 
ed the  action  cannot  be  maintained  by  plain- 
tiff for  the  reason  that  she  was  attempting 
to  recover  only  her  share  of  the  rent  when 
tlie  obligation  of  the  defendant,  if  any,  was 
a  loint  one  to  the  lessors.  We  do  not  deem 
it  necessary  to  consider  this  and  other  ques- 
tions urged  by  counsel  for  the  defendant 
It  appears  from  the  practically  undisputed 
evidence  that  the  verdict  and  Judgment  are 
eminently  Just  on  the  merits,  and  it  is,  there- 
fore, unnecessary  to  consider  either  of  these 
propositions. 

The  Judgment  of  the  district  court  is  af- 
firmed. 

Judgment  affirmed. 

HUSSER  and  HUiL,  JJ.,  concur. 


FERRARI  y.  BROOKS-HARRISON   PUBiL 

CO, 
(Supreme  Court  of  Colorado.    July  1,  1912.) 

1.  New  Tbiai.  (i  74*)— Pkbsonai.  Injuries— 
Damages. 

Where  the  damages  are  limited  to  pain, 
lots  of  Bleep,  physical  or  mental  aaSering,  the 
amouDt  fixed  by  the  jury  is  in  most  cases 
controlling. 

[Ed.  Note.— For  other  cases,  see  New  Trial, 
Cent.  Dig,  i  150;  Dec.  Dig.  |  74. •] 

2.  New  TaiAt  (I  75»)— Pebsokai.  Injubies— 
Inadequate  Dauaoeb. 

Where  a  person  receiving  personal  inju- 
ries, requiring  the  attention  of  a  physician  who 
dressed  bis  wounds  and  who  saw  him  again 
the  same  day  and  who  dressed  the  wounds 
twice  a  day  for  a  week  or  ten  days  and  then 
once  a  da^  for  a  week,  and  a  slight  disfigure- 
ment received  trov^  the  injuries  would  be  per- 
manent, and  at  the  time  of  the  injury  he  was 
in  reasonably  good  health  with  an  earning  ca- 
pacity of  $2  to  $4  a  day,  and  on  account  of 
the  accident  lost  some  time,  and  his  earning 
capacity  was  temporarily  diminished,  a  verdict 
for  $1  was  grossly  inadequate  necessitating  a 
new  trial  under  Rev.  Code  1008,  |  236,  au- 
thorizing a  new  ^rial  for  inadequate  damages 
or  insufficiency,  of  tbe  evi<Jence. 

[E3d.  Note.— For  other  cases,  see  New  Trial, 
Cent  Dig.  U  151,  152;   Dec.  Dig.  {  75. •] 

Error  to  District  Court  Boulder  County; 
James  E.  Garrigues,  Judge. 

Action  by  Antonio  Ferrari  against  the 
Brooks-Harrison  Fuel  Company.    There  was 
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a  judgment  for  plaintiff  granting  Insufficient 
relief,  and  he  brings  error.  Reversed  and 
remanded  for  new  trlaL 

Stark  &  Martin,  of  Denver,  and  A.  C. 
Fatten,  for  plalatlff  in  error.  L.  O.  Hawk- 
Ins,  of  Boulder,  for  defendant  in  error. 

HILXi,  J.  This  action  was  for  personal 
injuries  resulting  to  the  plaintiff  In  error 
from  an  explosion  in  the  defendant's  coal 
mine  while  the  plaintiff  was  employed  there- 
in by  the  defendbut  as  a  coal  miner.  The 
verdict  of  the  Juiy  was  for  the  plaintiff  in 
the  sum  of  $1.  He  brings  the  case  here  for 
review  upon'  etror.  The  defendant's  alleged 
negligence  and  the'  alleged  contributory  neg- 
ligence of  the  plaintiff  were  passed'  upon  by 
the  Jury,  who  found  both  Issues  in  ftivor  of 
the  plaintiff.  This  «itltled  him  to  reason- 
able compensation  for  the'  Injuries  which  he 
had  sustalued.  The  sum  of  $1  awarded  Is 
not  supported  by  any  testimony,  but  IB  In 
conflict  with  all  the  evidence.  ' 

[1]  If  the  plaintiff  was  not  entitled  to  diam- 
ages,  the  verdict  should  -  faave  been  'for  the 
defendant;  or  if  his  damages  were  limited 
to  pain,  loss  of  sleep,  physical  or  mental  siif- 
f^lng,  and  atmilar  Items,  the  vnine  of  which 
cannot  be  accurately  fixed  by  testimony, 
then  the  amount  fixed  by  the  jury.  In  most 
cases,  is  controlling.  McDonald  v.  Union 
Pacific  Ry.  Co;  (A-Q.)  42  FeA:Bn9-,  Pritch- 
ard  V.  Hewitt,  91  Mo.  647,  4  S.  W.  437,  60 
Am.  Rep.  265. 

[2]  In  the  case  at  bar,  while  the  damages 
claimed  included  Items  for  loss  of  sleep,  pain, 
physical  and  mental  suffering,  they  are  not 
limited  to  these.  The  pleadings  admit  the 
accident  and  that  the  defendant  was  slightly 
injured,  while  the  undisputed  evidence  dis- 
closes that  the  accident  occurred;  that  the 
plaintiff  received  injuries  therefrom  which 
required  and  received  the  attention  of  a  phy- 
sician who  reached  him  about  an  hour  and  a 
lialf  after  he  was  burned;  that  he  dressed 
bis  wounds  and  gave  him  ^  hypodermic  of 
morphia;  tbfit  he  saw  him  again  the  same 
day;  that'  he  dressed  the  wounds  twice  a 
day  thereafter  for  a  week  or  ten  days,  then 
once  a  day  for  another  week;  that  during 
the  first  week  the  plaintiff  was  confined  to 
his  bed;  that  during  the  next  two  weeks 
he  was  up  and  down;  that  some  slight  dis- 
figurement received  by  the  bums  will  be 
permanent;  that  at  the  time  of  the  injury 
the  plaintiff  was  37  or  38  years  of  age,  in 
reasonably  good  health;  tliat  he  had  an 
earning  capacity  and  was  then  working  and 
earning  from  $2  to  $4  a  day;  tliat  upon  ac- 


connt  of  this  accident  he  lost  some  time,  and 
his  earning  capacity,  at  least  temporarily, 
vtr&a  materially  diminished.  The  evidence 
was  in  conflict  as  to  the  time  lost,  ranging 
from  a  minimum  of  three  wedca  to  a  maxi- 
mum of  six  months. 

It  will  thus  be  observed  that  the  verdict 
was  grossly  Inadequate,  not  supported  by 
any  evidence,  and  must  liave  been  rendered 
under  the  influence  of  passion  or  prejudice 
or  by  some  misconception  of  the  law  or  the 
evidence.  Under  such  circumstances,  a  new 
trial  is  provided  for  and  should  have  been 
granted  under  either  the  fifth  or  sixth  tnib- 
dlvislon  of  section  236,  Revised  Code  1M8. 
See,  also,  Sanderson  v.  Frazler,  8  Colo.  79, 
6  Pac.  632,  54  Am.  Rep.  644. 

In  Bums-Moore  Cd.  V.  Watson,  45  Colo. 
91,  101  Pac.  636,  this  court  held  that  a  ca- 
pricious and  arbitrary  verdict  unsupported 
by  any  legitimate  view  of  the  testimony  can- 
not stilnd.  In  that  case,  upon  any  of  the 
facta'  proved,  the  plaintiff  was  entitled  to  a 
very  much  larger  or  a  very  much  less  award 
than  made.  The  same  principle  is  applicable 
here.  Tills '  plaintiff  was  entitled  to  sonie 
retrsonable  amount,  consistent  with  the  dam- 
ages sustained,  as  shown  l^'  the  evidence, 
or  to  nothing.  Under  such  circumstances, 
a  verdict  like  this  ought  not  to  stand.  Robe- 
son V.  Miller,  4  Colo.  App.  318;  35  Pac.  880; 
Hassell  I.  W.  Co.  v.  Cohen,  86  'Colo.  868, 
85  Pac.  89;  Lenander  ▼.  Oraves,  45  Ooh). 
246,  100  Pac.  403;  Burlington  Interorban  Ry. 
Co.  V.  Chapman,  123  Pac.  649;  Mlchalke  ▼. 
Galveston,  H.  &  B.  A.  Ry.  Co.  TKt.  OlT. 
App.)  27  8.  vr.  164;  Wtltney  v.  aty  of  MH- 
waukee,  65  Wis.  409,  27  N.  W.  39;  Kelly  r. 
City  of  Rochester,  15  N.  T.  Supp.  29  ;i  Aiel- 
lo  V.  Aaron  et  al.,  S3  Misc.  Rep.  580,  68  N. 
"?.  Supp.  186;  Brown  v.  Foster,  1  App.  Dlv. 
578,  37  N.  T.  Supp.  602;  Smith  v.  Dltt- 
man,  11  N.  T.  Supp.  769;  Moseley  v.  Jami- 
son, 68  M188.  SSe,  8  Sohth.  744;  Ellsworth 
T.  City  of  Falrbury,  41  Neb.  881,  60  N.  W. 
336;  Barrette  v.  Carr  &  Carr,  75  Vt  428, 
56  Atl.  93;  Falrgrieve  v.  Moberly,  29  Mo. 
App.  141;  Welch  r.  McAllister,  13  Mo.  App. 
89;  Chouquette  t.  Southern  Electric  B.  Co-., 
152  Mo.  257,  83  S.  W.  897;  Miller  t.  Dela- 
ware, L.  *  W.  B.  Co.,  58  N.  3.  Law,  428,  88 
Atl.  950. 

The  judgment  Is  reversed,  and  the  cause 
remanded  for  a  new  trial. 

Reversed. 

MUSSEB  and  GABBERT,  JJ.,  concur. 


'  Reported  In  full  in  the  New  Tork  Supplement; 
reported  u  a  memoraadum  declalon  without  opialoo 
In  «i  Hun.  E82. 
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ca  (Mo.  App.  at) 
GASSEBLEIGH  et  iL  T.  SPAB  CONSOL. 
MINING  CO. 

(Court  of  Appeals  of  Colorado.    Jane  10, 
1912.) 

1.  COXTBTB    (I    213*)— JCBISDICnOIf— SuPBEia 

CouBT— Cask  RxLATiNa  to  a.  Fskbhold. 
An  action  \>y  an  owner  of  land  to  enjoin 
ita  aale  under  an  execution  and  quiet  his  title 
aa  against  the  judgment  creditor  does  not  in- 
TolTe  a  freehold  bo  as  to  gite  jurisdiction  of 
an  appeal  to  the  Supreme  Court. 

[Ed.  Note.— For  other  cases,  see  Conrts, 
Cent  Dig.  U  517-627;   Dec  Dig.  t  213.»] 

2.  Appkai.  and  Ebbob  (S  14*)— Dibuibsal  or 
ApfsaI/— RV-KirrBBiRO  on  Ebbob. 

On  the  dismissal  of  an  appeal  taken  on  the 
erroneoDB  assumption  that  a  freehold  was  in- 
Tolred,  the  Court  of  Appeals  may  under  the 
statutes  re-enter  the  case  as  pending  on  error. 
[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  {{  48-68;   Dec.  Dig.  {  14.*] 

Hnrlbnt,  J.,  dissenting  in  part 

Appeal  from  District  Court,  Cltj  and  Coun- 
ty of  Denver;   Greeley  W.  Whltford,  Judge. 

Action  by  the  Spar  Consolidated  Mining 
Company  against  J.  H.  Gasserlelgh  and  an- 
otb^.  Judgment  tot  plaintiff,  and  defend- 
ants appeal.  On  motion  to  remand  to  Su- 
preme Court  Motion  denied,  appeal  dis- 
missed, and  cose  i«-ent«rad  as  pending  on 
OTor. 

H.  B.  Carpenter  and  F.  T.  Johnson,  both 
of  Denver,  for  appdlants.  Thomas,  Bryant, 
Nye  A  Malbum,  of  Denver,  for  appellee. 

CUNNINGHAM,  J.  Appellee,  as  plaintiff 
below,  brought  this  action  in  the  district 
court  to  remove  the  cloud  from  its  title  to 
certain  mining  property  occasioned  by  the 
attempted  lien  asserted  by  appellant  Casser- 
lelgb.  It  api>ear8  from  the  complaint  that 
Gasserlelgh  was  attempting ,  to  subject  the 
property  involved  to  an  execution  Issued 
on  a  judgment  in  his  favor  and  against  cer- 
tain Individuals.  This  action  was  brought 
by  the  mining  corporation  to  enjoin  and  re- 
strain the  sheriff  from  selling  the  property 
nnder  said  execution,  and  to  quiet  the  title 
of  the  same  In  the  mining  company  as 
against  Casserlelgh's  claim  under  the  afore- 
said execution.  The  plaintiff  company,  ap- 
pellee here,  prevailed  In  the  court  below, 
and  this  case  Is  In  this  court  on  appeal  from 
Bucb  Judgment 

[1]  Counsel  for  appellants  have  filed  a  mo- 
tion to  remand,  the  case  to  the  Supreme 
Court  on  the  ground  that  as  they  assert  a 
freehold  Is  Involved.  Under  the  ruling  In 
Callbreath  ▼.  Hug,  48  Colo.  202, 109  Pac.  947, 
the  motion  to  remand  must  be  denied. 

[2]  Having  determined  that  a  freehold  is 
not  involved  and  there  appearing  no  other 
grounds  under  the  Code  warranting  the  ap- 
peal, the  appeal  will  also  b«  dismissed,  and 
nnder  the  authority  in  the  case  of  Western 
Pole  ft  Lumber  Company  v.  City  of  Golden 
(No.  8,386),  124  Pac.  684,  recently  determin- 


ed by  this  coflrt,  tbe  case  will'  be  re-entered 
as  pending  on  error,  and  tbe  derk  is  here- 
by instructed  to  axlet  tbe  necessary  ord«s 
in  tbe  premises. 

Motion  to  remand  denied,  appeal  dismiss- 
ed,  and  case  reentered  aa  pending  on  error. 

HURLBUT,  J.,  dissents  from  so  much  of 
the  opinion  as  pertains  to  the  right  of  this 
court  to  re-enter  the  case  as  pending  on  er- 
ror. 


(IS  Colo.  App.  264) 
PAC!E  et  aL  v.  CLINE  et  aLt 

(Court  of  Appeals  of  (Colorado.    Miay  18, 
1912.) 

1.  Tbial  (I  896*)— Genxbai.  FiNOiRas— Sut- 

nCIKROT. 

A  general  finding  in  an  eqnity  case  in 
which  a  cross-complaint  is  filed  is  sufficient  to 
support  a  decree,  especially  where  no  com- 
plaint is  made  on  the  trial  that  the  findings  are 
incomplete  for  failure,  to  find  facts  as  to  cross- 
complaint. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  Si  027-934,  939;   bee  Dig.  |  896.*r 

2.  SPKCmO     PlBVOBMAItCK     ({    131*)— CoH- 
TBA'CTS  ElfrOBCKABIX— DKCBIX. 

A  decree  in  a  suit  by  a  purchaser  to  en* 
force  specific  perfommace  of  an  option  con- 
tract and  cancel  a  deed  by  the  vendor  to  a 
third  person,  which  directs  the  purchaser  on 
tender  by  the  vendor  and  the  third  person  of 
deeds  to  pay  the  balance  of  the  price  fixed  in 
the  option  contract  is  not  objectionable  for 
failing  to  specify  whether  the  vendor  or  the 
third  person  shaU  receive  the  unpaid  price,  but, 
in  case  of  a  dispute,  the  purchaser  may  pay 
the  price  into  court  and  the  conrt  may  deter- 
mine the  rights  of  the  parties  thereto. 

FEd.  Note.— For  other  cases,  see  Specific  Per- 
formance, Cent  Dig.  |{  426-'i35;  Dec.  Dig.  { 
131-  J 

Appeal  from  District  Court  Delta  County; 
Sprigg  Shackleford,  Judge. 

Action  by  Ira  B.  Cline  and  another,  co- 
partners doing  business  under  the  firm  name 
of  Cllne  ft  Hufty,  against  Ciharles  TV.  Pace 
and  another.  From  a  judgment  for  plain- 
tiffs, defendants  appeai.     Affirmed.' 

Merle  p.  Vincent,  of  Paonia,  for  appellant 
Pace.  Qoudy  ft  Twitchpl),  of  Denver,  for 
appellant  Curtis.  Milton  B.  Welch,  of  Del- 
ta, and  O.  C,  Beaman,  of  Denver,  for  appel- 
lees. 

cilNNINGHAM,  J.  This  action  was 
brought  in  the  district  court  ot  Delta  conn^ 
by  appellees  to  enforce  specific  performance 
of  an  option  -contract  to  purchase  a  certain 
lot  In  the  town  of  Paonia,  and  to  cancel  a 
deed  made  by  Pace  to  Curtis.  The  option 
contract  was  signed  by  one  Albert  B.  Camp- 
bell, as  agent  for  Pace,  who,  at  the  time, 
owned  the  lot  subject  to  certain  Incumbranc- 
es, as  it  is  said.  Pace,  at  the  time,  was  in 
the  state  of  Washington.  A  telegram  and  a 
letter  were  forwarded  to  Iiim,  advising  him 
of  the  option  contract  given  by  Campbell  to 
plalntUb.    After  some  corresi>ondence.  Pace 
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returned  to  Colorado  and  sold  the  lot,  to- 
gether with  other  real  estate  adjoining  It,  to 
his  codeffflidant,  Curtis.  Campbell's  authority 
to  bind  Pace  by  the  option  was  questioned  by 
the  latter.  The  defendant  Curtis  answered 
separately  and  filed  a  cross-complaint  where- 
in she  alleged  that  Cllne  &  Hufty,  who  were 
engaged  in  the  real  estate  business,  had  been 
employed  by  her  to  purchase  the  lot  in  ques- 
tion of  Pace  for  her.  The  case  was  tried 
without  a  Jury.  General  findings  were  made 
by  the  court  in  favor  of  plaintiffs,  and  cer- 
tain special  findings  were  also  made,  name- 
ly, that  Pace  had  ratified .  the  agreement 
made  on  his  behalf  by  Campbell  with  the 
plaintitrs ;  that  tender  bad  been  made  by  the 
plaintiffs,  under  the  option  contract  or  agree- 
ment, of  the  balance  due;  that  the  option 
contract  or  agreement  between  Campbell,  as 
Pace's  agent,  and  the  plaintiffs,  had  been 
made  a  matter  of  record  before  the  transfer 
of  the  property  by  Pace  to  Curtis;  that  Cur- 
tis had  full  knowledge  of  the  option  given 
by  Pace  to  plaintiffs,  and  was  charged  with 
notice  thereof  at  the  time  she  entered  into 
the  contract  to  buy  the  property  from  Pace ; 
and  that  all  her  rights  in  the  pranises  are 
subject  to  the  rights  of  the  plaintiffs.  The 
court  made  no  special  finding  or  direct  ref- 
erence to  the  cross-complaint  of  the  appel- 
lant Curtis.  We  have  carefully  examined 
the  evidence  admitted  on  the  trial,  and  are 
of  opinion  that  it  is  ample  to  support  the 
findings  and  judgment 

[1]  Counsel  for  appellant  Curtis,  however, 
insists  that  the  failure  of  the  trial  court  to 
make  any  finding  of  fact  relative  to  defend- 
ant Curtis'  rights  as  set  out  in  her  cross- 
complaint  constitutes  reversible  eitat.  The 
riile  on  this  subject,  as  applicable  to  the 
cross-complaint,  is  in  no  wise  different  from 
the  general  rule  applicable  to  findings  of 
fact  upon  the  issues  raised  by  the  complaint 
and  the  answer  proper.  A  general  finding  la 
sufficient  to  support  a  Judgment  or  decree. 
38  Cyc.  1976,  1977.  Especially  Is  it  true  that 
a  general  finding  will  suffice  In  an  equity 
case,  where,  as  in  this  case,  no  complaint 
was  made  on  the  trial  that  the  findings  of 
the  court  were  Incomplete.  "It  is  claimed, 
however,  that  the  findings  of  the  district 
court  are  incomplete.  If  this  be  true,  it  is 
a  matter  which  should  have  been  called  to 
the  attention  of  the  court  at  the  trial.  The 
Code  provides  how  a  finding  may  be  required 
upon  a  matter  in  controversy  in  an  equity 
case;  and,'  if  appellants  wanted  more  spe- 
cific findings,  they  should  have  availed  them- 
selves of  the  Statutory  method."  Larimer  & 
Weld  Irr.  Co,  v,  Wyatt,  23  Colo.  487,  48  Pac. 
531;   8  Enc.  PI.  &  Pr.  933. 

[2]  It  is  further  Contended  by  appellants 
that  the  trial  court  erred  in  directing  plain- 
tiffs (appellees),  upon  the  tender  to  them  of 
deeds  by  the  appellants,  to  pay  oVer  the  bal- 
ance of  the  purchase  money  (provided  for  In 


their  option  contract)  for  said  lote,  without 
specifying  to  which  one  of  the  appellants  the 
same  should  be  paid.  We  cannot  assume 
that  any  difference  will  arise  between  the 
appellants  as  to  which  one  the  money  should 
go  to,  or  how  it  should  be  apportioned  be- 
tween them.  If  this  difference  should  arise, 
plaintiffs  may  pay  the  money  into  court, 
there  to  be  held  until  the  respective  rights 
of  the  appellants  to  the  fund  shall  be  deter- 
mined in  a  proper  proceeding,  and  the  trial 
court  is  directed  to  modify  its  decree  ac- 
cordingly, should  the  necessity  for  doing  so 
arise.  But  this  modification  of  the  decree, 
should  the  same  be  made,  shall  in  no  man- 
ner relieve  the  appellants  from  the  dnty  of 
executing  and  delivering  the  deeds,  as  by  the 
terms  of  the  decree  of  the  trial  court  they 
are  directed.. 

The  Judgment  of  the  trial  court  Is  sos- 
tained. 

Affirmed. 


KENT  ▼.  TBEWOBGT. 

-  (Court  of  Appeals  of  Colorado.-  June  10, 
1912.) 

1.  MUNICIPAI,    CORPOBAXIONS     (§    706*)— USK 

OP  Strketb  —  Automobile  Accidents — Ac- 
tion— Instbuction. 

Where,  in  an  action  for  injuries  to  the 
rider  of  a  bicycle  from  collision  with  an  auto- 
mobile, the  evidence  was  conflicting  on  whether 
the  collision  was  inevitable  after  the  defendant 
discovered  the  plaintiff,  it  was  error  to  instruct 
that  the  defendant  was  liable  if  he  saw  the 
plaintiff  approaching  on  a  bicycle  in  time  to 
stop  or  slow  down  so  as  to  avoid  the  accident; 
the  effect  of  such  instructions  being  not  only  to 
require  the  defendant  to  exercise  the  highest 
possible  degree  of  care,  instead  of  reasonable 
care,  but  also  to  n^ake  it  bis  duty  to  have  at- 
tempted to  stop  regardless  of  whether  or  not 
the  plaintiff  wasrin  a  perilous  position  at  the 
time  he  was  di8covei;ed. 

[Ed.  Note. — For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  i  1518;  Dec.  Dig.  { 
706.*] 

2.  Municipal  Corporations  (i  706*)— Use 
OP  Street  —  Automobile  Accident--Que8- 
tion  fob  Jury— Reasonable  Case. 

In  an  action  for  injuries  from  a  collision 
between  an  automobile  and  a  bicycle,  the  ques- 
tion whether  the  automobile  driver  failed  to 
use  reasonable  care  to  prevent  the  accident 
and  as  to  what  constituted  reasonable  care  un- 
der the  circumstances  was  for  the  jury. 

[Ed.  Note. — For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  i  1518;  Dec.  Dig.  § 
706.*] 

3.  Tbiai.  (8  234*)— Instruction— Facts. 

An  instruction  as  to  what  state  of  facts 
will  warrant  a  verdict  against  a  certain  party 
must  include  all  the  facts  material  to  the  rights 
of  such  party. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  ii  534^538,  566;    Dec.  Dig.  §  234.*1 

Appeal  from  District  Court,  City  and 
County  of  Denver;   George  W.  Allen,  Judge. 

Action  by  Carrol  M.  Treworgy  by  Eleanor 
Treworgy,  next  friend,  against  E.  E.  jkent 
From  judgment  for  plaintiff,  defendant  ap- 
peals.   Reversed  and  remanded. 
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CJbarles  B.  Bosworth,  oJ  benver,  for  ap- 
pellant. Orahood  &  Orataood,  of  Denver,  for 
appellee. 

CUNNINGHAM,  J.  The  plaintiff,  a  lad  8 
years  of  age,  was,  at  the  time  of  the  Injury 
complained  of,  riding  on  the  handle  bars  of 
a  bicycle  propelled  by  a  boy  11  years  of 
age.  While  thus  riding,  he  came  In  colli- 
sion with  an  automobile  which  was  being 
driven  by  the  defendant. 

[1]  Complaint  Is  made  by  appellant  of  In- 
strtictlons  5  and  6.  These  instructions  read 
as  follows:  Instruction  No.  5:  "The  court 
instructs  the  jury  that  In  this  case  the  de- 
fendant was  bound  to  exercise  ordinary  care 
and  prudence  In  the  driving  and  manage- 
ment of  his  automobile  In '  attempting  to 
pass  plaintiff  in  the  public  highway  at  the 
point  where  the  accident  occurred,  and  if 
you  believe  from  the  evidence  in  this  case 
that  Just  before  the  accident  occurred  de- 
fendant saw  the  plaintiff  approaching  on  a 
bicycle,  and  there  was  sufficient  time  before 
the  accident,  and  sufficient  space  Intervening 
between  plaintiff  and  himself  to  have  per- 
mitted of  defendant  applying  the  brakes  on 
the  automobile  and  lessening  its  speed  suffi- 
cient to  avoid  the  accident,  then  It  was  neg- 
ligence on  the  part  of  the  defendant  if  he 
did  not  do  so."  Instruction  No.  6:  "The 
court  Instructs  the  jury  that  if  you  believe 
from  the  evidence  in  tills  case  that  the  in- 
jury to  plaintiff  set  forth  in  the  complaint 
In  this  action  was  caused  by  defendant,  and 
that  prlOT  to  such  injury  defendant  had  suf- 
ficient time,  after  first  seeing  plaintiff  ap- 
proach on  his  bicycle,  to  have  applied  the 
brakes  to  his  automobile  and  have  stopped 
the  same  or  brought  It  to  such  a  slow  speed 
as  to  avoid  the  accident,  but  Instead  of  do* 
Ing  so  made  no  effort  to  slow  down  the  auto- 
mobile, but  on  the  contrary  maintained  the 
same  speed  when  he  first  saw  the  plaintiff 
matil  after  the  Injury  occurred,  then  you 
may  find  that  defendant  was  negligent  in 
not  so  doing  and  that  such  negligence  caused 
the  Injury  complained  of  to  the  plaintiff." 
It  will  be  seen  by  an  examination  of  each 
of  these  in.structions  that  the  court  advised 
the  jury  that,  if  the  evidence  disclosed  that 
before  the  accident  defendant  saw  the  plain- 
tiff approaching  on  a  bicycle,  and  there  was 
sufficient  time  before  the  accident,  and  suffi- 
cient space  Intervening  between  plaintiff  and 
defendant  to  have  permitted  of  defendant's 
applying  tlie  brakes  on  the  automobile  and 
thus  have  avoided  tie  accident,  then  It  was 
negligence  on  the  part  of  the  dtfendant  if 
be  did  not  so  apply  the  brakes  and  stop 
the  machine.  In  other  words,  the  defendant, 
by  this  Instruction,  Is  held  to  the  exercise 
of  the  highest  possible  degree  Of  care,  and, 
if  he  did  not  exercise  the  highest  degree  of 
care  possible, '  then  hi  Is  made  liable  as  a 
matter  of  law. 

[J]  The  defendant  was  only  li^ible  it  he 


failed  to  use  reasdhable  car^  to  iJrevent  the 
accident,  and  what  Is  reasonable  care  is  al^ 
ways,  under  drcn'bistances  like  those  involv- 
ed In  this  case,  a  matter  for  the  determina- 
tion of  the  Jury. 

Again:  These  Instructions,  as  we  view 
them,  are  fatally  defective  from  yet  anoth- 
er point  of  view.  They  advise  the  Jury,  in 
effect,  that.  If  the  defendant  could  have 
stopped  or  checked  his  machine  at  any  time 
after  first  seeing  the  approach  of  the  plain- 
tiff on  his  iicycle,  then  he  was  guilty  of 
negligence  per  se  if  he  (the  defendant)  fail- 
ed to  stop  the  machine.  If  defendant's  fes:^ 
timony  be  accepted,  he  did  not  and  could 
not  see  the  boys  on  the  wheel  In  time  tq 
have  stopped  his  machine,  and  he  did  every- 
thing possible  to  prevent- the  accident  after 
the'  l>oys,'  as  be  -said,  rode  out  from  t>ehtnd 
the  wagon  immediately  In  front  of  his  ma- 
chine. Therefore,  under  all  the  circumstanc- 
es, the  Instructions  would  'be  prejudicial, 
since  they  applied  to  a  situation  not  sup-; 
ported  by  the  evidence.  If  the  testihiony  of- 
fered by  iJlalntlfl,  especially  that  of  the  driv- 
er of  the  sand  wagon,  be  accepted,  then  the' 
defendant  did  sec,  or  could  readily  hove 
seen,  the  boys  approaching  on  their  wb^el 
for  some  time  before  the  accident,  and  be- 
fore they  were  In  any  peril  whatever,  miese 
Instructions,  especially  No.  6,  advise  the  Jury 
that  it  was  the  duty  of  the  defendant  to  stop 
as  soon  as  he  had  seen  the  boys  approach^ 
ing  on  the  wheel,  wholly  regardless  of  wheth- 
er they  were  or  were  not,  at  the  time  he 
first  saw  them,  In  a  perilous  position.  In 
Barker  v.  Savage,  45  N.  T.  191,  6  Am.  Bep. 
66,  it  Is  said:  "It  does  not  appear  that  aft- 
er such  contact  was  Inevitable  the  defendant,' 
In  the  exercise  of  due  care,  could  have  done 
anything  then  omitted  by  him  to  prevent  the 
contact" 

The  statement  of  the  evidence  most  favor- 
able to  the  plaintiff  and  justified  by  the  rec-< 
ord  is  that  whether  defendant  could  have 
done  anything  which  he  omitted  to  do  to 
prevent  the  contact  after  the  same  was  in- 
evitable Is  a  matter  In  sharp  di^ut&  There- 
fore the  Instructions  on  this  point  ought  to 
have  been  so  framed  as  to  have  fairly  sub- 
mitted this  disputed  question  of  tact  to  the 
jury.  It  was  not  Incumtient  on  defendant  to 
do  anything  until  after  It  was  apparent  that 
a  contact  ^as  Inevitable,  or  at  least  highly 
probable.  It  was  not  his  duty  to  stop  when, 
he  first  saw  the  bpys  on  the  wheel  unless 
at  that  time  it  was  apparent  that  they  were- 
in  a  position  -of  peril,  and  then,  defendant's 
failure  to  stop  or  check  his  machine  was 
not  per  se  negligence.  He  would  have  the 
right  to  assume,  until  their  perilous  posi- 
tion became  manifest  to  him,  that  the  wheel 
they  -W'Ae  'riding  would  be  turned'  to  their 
right  or' the  west- side  of  the  street,  as  he' 
was  turning  to  his  right  or  the  east  side  of 
the  street ; '  or.  If  tecatise  of  the  Immature" 
age  pt  ^th^  boyS(,  the  defendapjt,  woulj)  h^y^ 
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no  i;igbt  to .  indulge  In  tncb  preBumption, 
tben  It  was.  lor  the  Jary  to  determine  wbeth- 
er,  under  (ill  tbe  circumstances,  the  defend- 
ant.  should  be  beld  to  a  knowledge  of  the 
Immature  age  of  tbe  boys  and  tbelr  lack  of 
r/^ponslbllity,  and  it  was  for  tbe  jury  to  say, 
upder  Instructions  properly  framed,  wben,  if 
at  all.  It  became  tbe  duty  of  tbe  defendant 
to  make  reasonable  effort  to  stop  or  check 
bis  machine. 

[3]  In  other  words:  "When  a  court  In- 
structs a  Jury  upon  what  state  of  facts  a 
verdict  must  be  rendered  against  tbe  parr 
ties,  tbe  instruction  must  Include  all  tbe 
f^cts  material  to  the  rights  of  all  such  par- 
ties." Reynolds  t.  Hart,  42  Colo.  15a,  9i 
Pac.  ],5,  and  cases  there  cited.   - 

We  think  the  two  instructions  in  this  case 
wholly  fail  to  square  wltb  tbls  rule,  and 
tb^  case,  for  that  reason,  must  be  reversed. 
There  are  other  alleged  errors  discussed  In 
tbe  brief  and  on  oral  argument  which  we 
have  not  deemed  it  ,nece8sary  to  pass  upon, 
and  as  to  them  we  express  no  opinion,  be- 
lieving that  on  a  second  trial  these  doubtful 
^loestions  will  be  eliminated. 

Reversed  and  remanded. 

HURLBUT,  J.,  having  been  of  counsel  for 
tbe  plaintiff  in  the  case  below,  did  not  par' 
ttcipato  in  tbe  opinion. 

(12  Coib.'  App.  Ut) 

MtTNTZINO  et  al.  t.  NEWSOM. 
(Court  of  Appeals  of  Colorado.    July  8,  191Z) 

1 'EvidENCJ     (S    25*)  —  JudiCIAI,     NOTlCBr- 

CouNTY  Seats.  '     " 

The  court  Will  take  Jndfcial  notice  that  a 
town  is  .the  'COnnty  seat  of  a  certain  county. 

(Bd.    NoteJ — ^For   other   cases,   sec   Evidence, 
Cent.  I>«.  U  3a-38;  Dec  Dig.  {  25.*1 
2.  MoBTGAOES  ({  341*)  — Deeds  or  Tbust— 

TRUSTEES;— SuCOBeSION  OF  Tkust.. 

where  the '  subject-matter '  of  a  deefl  of 
trust  '"was  lofated  in-  Washington  conntj',  afad 
the  notes  secured  by  it  were  payable  at  the 
county,  seat,  and,  in  case  of  default  of  payment, 
it  was  to  be  sold  at  tbe  door  of  tbe.  courthouse 
of  that'  county,  a  provision  that,  on  the  trus- 
tee's refusal  or  Inability  to  act,  then  the  coun- 
ty clerk  is  made  soccessor  in  trust,  with  the 
same,  powers,  as  the  trustee,  gives  the  county 
clerk  of  Washington  county  authority  to  exe- 
cute the  deed. 

[Bd.  Note.-J-For  other  cases,  see  Mortgages, 
Cent,  Dig.  U  1030,  1040;  Dee.  Dig.  |  841.*] 

Appeal  ttbm  District  Court,  Washington 
Couuty;   H.  P.  Burke,  Judge. 

Action  by  A.  D.  Newsom  against  August 
Huotzln'g  and  others.  From  a  judgment  for 
plaintiff,  derfendanta  appeal.    AfBrmed. 

Egbert  More,  of  Akron,  for  appellanta. 
John  F.. Mail,  of  Denver,  for  appellee. 

CUNNINGHAM,  J.  Plaintiff,  appellee 
here,  brought  her  action  In  ejectment  in  tbe 
district  court  to  recover  possession  of  tbe 
S.  B,  %  of  section  14,  township  2  N.,  range 


52  W.,  WasliIngtoB  county.  Th&  only  <!««•- 
tion  debated  in  the  briefs  pertains  to  tbe 
sufficiency  of  a  certain  trustee's  deed  offered 
in  evidence  by  the  plaintiff,  and  admitted  for 
tbe  purpose  of  establishing  her  title  in  tbe 
land,  and  we  shall  accordingly  limit  our  con- 
sideration of  the  case  to  this  point 

[1 ,  2]  The  trustee's  deed  complained  of  was 
executed  by  Q.  M.  Boss,  county  clerk  of 
Washington  county,.  Colo.,  as  successor  in 
trust  The  only  provision  in  tbe  trust  deed 
for  a  successor  in  trust  Is  found  in  a  paren- 
thetical clause  In  that  instrument,  reading  as 
follows:  "And  in  case  of  refusal  or  inability 
to  act  of  said  second  party,  then  county  clerk 
is  made  successor  in  trust  to  said  second 
party  under  this  deed  for  tbe  oaes  and  pur- 
poses herein  expressed  with  the  same  power 
as  said  trustee."  Appellants,  on  the  trial 
and  in  this  court  base  tbelr  objection  to  the 
trust  deed  upon  tbe  (intention  tliat  It  does 
not  appear  in  tbe  trust  deed  wliat  conntf 
clerk,  or  tbe  clerk  of  what  county,  was  des- 
ignated as  .  successor  In  trust.  In  other 
words,  they  assert  that  the  uncertainty  of 
the  party  designated  in  tbe  trust  deed  aa 
successor  in  trust  is  so  manifest  that  no  ona 
was  authorized,  as  successor  in  trust  to  ex- 
ecute the  power  of  sale  contained  in  the  trust 
deed;  and  therefore  the  trustee's  deed  exe- 
cuted by  Boss,  the  county  clerk  of  Washing- 
ton, county,  and  on  which  the  appellee  relies 
for  her  title,  was  and  la  void. 

A  very  similar  question  was  before  the 
Supreme  Court  of  this  state  in  Killgore  t. 
Cranmer  et  al.,  35  Colo.  465,  84  Pac.  70.  In 
the  Killgore  Case,  as  here,  the  regularity 
of  the  trustee's  deed  was  tbe  sole  question 
before  the  court  In  that  case  it .  appears 
from  the  opinion  that  both  parties  to  tbe 
trust  deed  were  residents  of  tbe  county  In 
wblcb  the  land  was  situated,  and  where,  by 
tbe  provisions  pf  the  trust  deed,  tbe  sale 
should  take  place  in  the  event  of' a  foredo- 
sure.  In  the  deed  before  ns,  tbe .  residence 
of  the  parties  to  the  trust  deed  is  not  made 
to  appear.  In  that  respect  tbe  trust  deed 
here  u;ader  consideration  and  tbe  trust  deed 
before  the  court  in  the  Killgore  Case  are 
dissimilar.  But  it  appears  from  the  trust 
deed  before  us  (a)  that  tbe  notes  secured  by 
It  were  payable  at  Akron*  Colo,  (and  we  may 
take  Judicial  notice  that,  Akron  is  tbe  coun- 
ty seat  of  Washington  county);  (b)  that  ths 
land  was  situated  In  Washington  connty;  (c) 
that.  In  case  of  default  in  the  payment  of  -the 
notes,  the  land  was  to  be  sold  at  public  auc- 
tion at  the  front  door  of  the  courthouse  in 
tbe  county  of  Washington;  (d)  that  the  ad« 
verUsement  of  tbe  sale  was  to  be  made  In  a 
newspaper  published  in  said  county;  (e)  that 
tbe  acknowledgment  of  the  trust  deed  was 
made  before  a  notary  public  in  and  for  said 
county. 

There  is  no  occasion  for  as  to  prolong  this  - 
opinion  by  citing  and  quoting  tbe  authorities 
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bearlnf  on  the  qnestloo  tbut  we  are  consider^ 
Ins.  ilnce  tbey  will  be  found  fnlly  collated  bj 
Hr.  Jiutlce  li(azwen,  who  wrote  the  opinion 
In  the  Killgore  Case. 

In  the  absence  of  any  showing  whatever 
that  the  county  clerk  of  Washington  county 
waa  not  the  party  intended  by  the  contract- 
ing parties,  we  hold  that  he  was  the  party 
designated  In  the  trust  deed  as  the  successor 
in  trust,  and  tbat  the  trial  court  properly 
overruled  the  objection  of  appellants  t^  the 
admission  of  the  tmstte's  deed  executed  by 
that  offidai. 

The  Judgment  of  the  trial  court  ia  ai&rmed. 

0»  coIol  An-  «W) 

YANDBRMBTJI/EN  T.  BVKWBSLL. 
(Goort  of  Appeals  of  Coforado.    July  8,  1912.) 

1.  Taxation  (I  761*)— Tax  Dkicd— Vauditt. 

A  tax  deed,  disclosing  that  the  tracts  con- 
veyed were  struck  off  to  tiie  county  on  the  Brtt 
day  exposed  for  sale,- was  toM  upon  its  face. 

[I&d.  Note.— For  other  oaaes,  see  Taxatipn, 
Cent  Dig.  II  1509-1B13;,  Pec.  Dig.  |  761.*J 

2.  Taxation  ({  74e*>^lAX  Dud— Fqwkb  xo 

ISSTTK. 

The  treasoter  of  the  city  and  county  of 
Denver  cannot  iasue  a  -tax  deed'  to  land  situat- 
ed in  Washington  county. 

lEd.  Note.— For  other  cases,  see  Tazatioa, 
Cent.  Dig.  If  1491,  1492;   Dec.  Dig.  §  746.*] 

&  Taxation  (I  789*)— Tax  Dxsd— Bvidkncb 

— QUIBTINa  TlTUt. 

In  a  suit  to  quiet  title  against  a  (ax  deed, 
defendant's  offer  in  evidence  of  a  tax  deed  with- 
out any  proof  that  the  assessed  valuation  waa 
less  than  S250,  or  that  the  notice  of  the  time 
of  redemption  required  by  statute  was  given, 
was  properly  rejected. 

[ESd.  Note.— For  other  cases,  see  Taxation, 
Cent.  Dig.  {{  1S5S-1668:  Dec  Dig.  17^.*] 

Appeal  from  District  Court,  Washington 
County;    H.  P.  Burke,  Judge. 

Action  by  Thomas  F.  Bnrweil  againM  Dan- 
iel Vandermeulo).  From  a  Judgment  for 
plaintUt,  defendant  ai>peala.    Affirmed.    ' 

Ezra  Keeler,  of  Akron,  for  appellant 
Isaac  Pelton,  of  Akron,  for  appellee.    ' 

SCOTT,  J.  This  action  is  one  to  Quiet  ti- 
tle to  the  8.  W.  ^  of  section  21,  township 
5  S.,  range  62  W.,  In  Washington  county. 
The  plalntur  alleged  and  proved  title  ta  hlm- 
a^,  derived  by  mesne  cohv^yances  from  the 
government: 

Tbe  defendant  relied  on  three  certain  tax 
deeds,  based  on  as  many  sales  of  the  prem- 
ises for  taxes.  The  court  excluded  each  of 
these  tax  deeds  as  evidence,  for  the  reasons 
taer^nafter  suggested,  and  rendered  Judg- 
ment for  the  plaintifT. 

(1]  The  first  deed  is  dated  November  18, 
1901,  and  Is  baaed  on  a  sale  of  1898  for  the 
taxes  of  1897.  The  deed  recites:  "And 
whereas,  the  treasurer  of  said  county  did  on 
the  16th  day  of  November,  A.  D,  1898,  by 
Tirtue  ot  the  authority  vested  in  him  by  law, 
at  (an  adjourned  sale)  the  sale  begun  and 


publicly  held  on  the  lOtb  flay  of  October, 
A.  D.  1898,  separately  expose  to  public  sale, 
at  the  office  of  the  county  treasurer  in  the 
county  aforesaid,  in  substantial  conformity 
with  the  requirements  of  the  statute  in  such 
cases  made  and  provided,  the  several  parcels 
of  real  property  above  described,  for  this 
payment  of  the  taxes,  interest  and  costs  then 
due  and  remaining  unpaid,  respectively,  .on 
each  of  the  said  parcels  of  property  as  of- 
fered for  sale  as  aforesaid;  and  whereas, 
at  the  time  and  place  aforesiaid,  Arapahoe 
county,  of  the  county  of  Arapahoe,  and  state 
of  Colorado,  having  separately  offered  to  piiy 
the  sum  due  on  each  of  the  said  parcels,  in 
all  amounting  to  the  sum  of  twenty  dollars 
and  fifty-three  cents,  being  the  whole  amount 
of  taxes.  Interest  and  costs  then  due  and 
remaining  unpaid  on  aald  property  for  the 
whole  of  each  of  said  'parcels  of  real  prop- 
erty, via. :  [Here  follows  description  of  prop- 
'er^'solA,  same  as  above  set  forth  as  prop- 
erty 'taxedl,  whlcb  was  the  least  quantity 
bid  for,  and  payment  of  said  sum  having 
been  made  by  it  to  the  said  treasurer,  the 
said  parcels  of  property  were  separatdy 
stricken  off  to  it  «t  that  pdoe." 

It  wJiU  be  seen  from  this  that  the  tracts 
of  land  conveyed  in  this  deed  were  struck 
off  to  the  county  on  the  first  day  they  were 
expoaed  for  sale,  and  that  they  were  not, 
on  the  previous  days  of  the  sale,  ofTered  or 
exposed  for  sale.  Under  the  uniform  hold- 
ings of  this  court,  the  deed  was  void  on  its 
face. 

[2]  The  second  tax  deed  relied  on  by  de- 
fendant was  dated  January  2,  1907,  and  bas- 
ed on  a  sale  of  1902  for  the  taxea  of  1901. 
The  sale  was  to  one  W.  T,  lambert,  .and 
was  by  the  county  treasurer  of  Aram^ho* 
county.  The  deed  waa  by  the  county  treas- 
urer of  the  city  and  coun^  of  I>ienver;  while 
at  its  date,  and  for  several  years  prior  there- 
to, the  lands  conveyed  were  situated  In  the 
county  of  Washington.  It  was  not  within 
tbe  power  or  auttiorlty  of  the  treasurer  of 
the  city  and  county  of  <Denva  to  isstie  such 
tax  deed.  Such  pow«r  lay  exclusively  wtOi 
the  county  treasurer  of  Washington  conntr. 
The  deed  .was  therefore,  and  for  this  rea> 
son,  void  on  its  face.  Pollen  v.  Magna 
Caiarta  M.  &  M.  Co.,  40  Colo.  89.  90  Pae.  889. 

[3]  The  third  tax  deed  relied  on  was  dat- 
ed June  81,  1907,  and  was  by  the  county 
treasurer  of  Washington  county.  Objection 
was  made  to  the  Introdu^tton  of  this  deed, 
for  the  reason  that  there  was '  no  proof  that 
the  assessed  valuation  was  less  than  $200, 
or  tliat  the  notice  required  by  the  statute 
was  given.  .  The  objection  was  sustained  by 
the  court,  and  the  deed  excluded.  It  was 
said  by  Mr.  Justles  Steele,  in  Mitchell  v, 
Trowbridge,  47  Colo.  6,  106  Pat  878 :  "The 
dtiCendant  having  relied  upon  ttte  treasurer's 
deed  as  a  munlnentof  title,  the  burden  waa 
niwa  him  to  ahow  a  Compllanoe  with  the  law. 
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except^a  ^o  soph^.n^ttero  as  bf  tbe  deed  it- 
self are  made  priiua  facie  evidence  by  sec- 
tion 3Q02,  2  Mills'  Afln.  Stats.  It  therefore 
wa?'  Incumbent' ujpon  bim  to  sbow:  (1)  Tbe 
^^^essed  value  of  the  property,  and,  Jf  $500 
.or  over,  that  notice  of  tbe  time  of  redemp- 
tion bad  been,  given,  as  required  by  tbe  stat- 
ute (sectjloD  3902a.  S.Mills'  Ann.  Stats.).  (2) 
Whether,  at  tl^e  Ume  tbe  notice  was  requir- 
ed 'to  be  given,  the  land  was  occupied  or 
vacigit,  and,.if  occupied,  t|uit  be  bad  served 
notice  upon  tbe  opeupaut  or  occupants,  as 
.well  as  upon  the  otber  persons  described  In 
.tbe  statute.  Tbe.  defendant  failed  to  sbow 
,tbat  tbe  assessed  valuation  was  under  $500, 
and  failed  to  sbow  that  the  premises  were 
vacant  and  unoccupied.  The  treasurer's  deed 
therefore,  was  not  admissible.  Richards  v. 
Beggs,  31  Colo.  186  [72  Pac.  1077];  Treasur- 
er T.  W.  *  B.  Co.  V.  Gregory,  38  Colo.  212 
[88  Pac.  445]." 

No  prejudicial  error  appearing  in  tbe  rec- 
ord, tbe  Judgment  Is  affirmed.  All  the  Judges 
concurring. 


HENNESST  ▼.  HOLMES  et  al. 
(Supreme  Court  of  Montana.    May  28,  1912.) 

Deeds  (J  69*)— Mistake— Warbantt. 

Where  thfe  act  of  grantors,  in  signing  a 
warranty  deed  in  the  t>ellef  that  it  was  a  quit- 
elaim  deed,  was  due  to  their  failure  to  read  it, 
though  they  had  ample  opportunity  to  do  so, 
they  were  guilty  of  neglect  of  a  legal  duty, 
and  wete  precluded  from  obtalniug  any  relief 
from  their  warranty  through  Rev.  Codes,  { 
i883,  providing  that  a  mistake  of  fact  is  a  mis- 
talce  not  caused  by  the  neglect  of  a  legal  duty 
on  the  part  of  the  person  making  the  mistake. 
[Ed.  Note.— For  other  cases,  see  Deeds,  Cent. 
Dig.  {{  156-164;   Dee.  Dig.  t  69.*] 

Smith,  3^  dissenting. 

Appeal  frop  iDistrict  Court.  Sllvar  Bow 
County;   Jeremiah  J.  Lynch,  Judge. 

Action  by  Patrick  J.  Hennessy  against 
Levi  E.  Holmes  ,and  another.  From  Judg- 
ment for  plaintiff  ^nd  an  order  denying  new 
trial,  defendants  appeal.    A^rp^. 

Jesse  B.  Roote  and  Jas.  E.  Murray,  both  of 
Butte,  for  appellants.  Maury,  Templeman  & 
Davies,  of  Butte,  tor  respondent. 

STEWART,  District  Judg«.  TMs  Is  an 
action  to  Tecovef'  damages  for  an  alleged 
breaeb  of  warranty  contained  in  a  deed 
made  January  25,  1900,  by  Levi  E.  Holmes 
and  wife  t»  Andrew  Laden,  who  was  the 
grantor  of  tlie  plaintiff  and  respondient  here- 
in. Prior  to  the  making  of  tbe  deed.  Holmes 
and  Laden  nejfoeiated  for  the  sale  and  thins- 
fet-  of  the  title  Holmes  had  In  the  property 
described  in  the  deed.  Tbe  findings  of  tbe 
court  below  are  to  the  effect  that  It  was  un- 
den^tood  and  Agreed  between  them  tbat  a 
qnitdaim  deed  should  be  given  and  received, 
and  that  Holmes  employed  an  attorney  and 
in  the  presence  of  Laden  directed  the  at- 


torney to  draft  a  quitclaim  deed;  that,  in- 
stead of  drafting  a  quitclaim  deed,  the  at- 
torney drafted  a  wijr'ranty  deed,  and  the 
same  was  later  signed  and  executed  by 
.Holmes. and  bis  wife  under  tbe  belief  tbat 
it  was  a  quitclaim  deed,  without  their  hav- 
ing read  it  or  having  it  read  to  tliem,  al- 
though they  bad  anu>le  opportunity  to  do 
so;  and  that,  if  Holmes  and  wife  had  read 
tbe  said  deed  before  signing  and  delivering 
it,  they  could  and  would  have  discovered 
tbat  it  was  not  a  quitclaim  deed,  such  as 
they  intended  to  igive,  but  a  warranty  deed. 
The  conclusions  of  law  are  to  the  effect  tliat 
Holmes  and  wife,  in  failing  to  read  said 
deed  or  make  any  inquiry  concerning  its  con- 
tents before  signing  or  delivering  it,  were 
guilty  of  neglect  of  a  legal  duty,  are  not  en- 
titled to  any  relief  in  d  court  of  equity,  and 
tbat  Judgment  be  entered  for  Hennessy, 
Laden's  grantee,  according  to  the  prayer  of 
the  complaint.  A  Judgment  was  entered  in 
favor  of  plaintiff.  Defendants  have  appeal- 
ed from  the  Judgment  and  an  order  deny- 
ing their  motion  for  a  new  trial.  Tbe  only 
question  submitted  by  them  for  decision  is 
whether  the  court  reached  the  proper  con- 
clusion upon  tbe  facts  found. 

Section  4983  of  the  Revised  Codes  pro- 
vides tbat  "a  mistake  of  fact  is  a  mistake 
not  caused  by  the  neglect  of  a  legal  duty  on 
the  part  of  the  person  making  the  mistake." 
This  provision  of  section  4983  is  certainly 
not  ambiguous.  Its  tenor  is  tbat  a  mistake 
of  fact  may  not  be  availed  of  by  tbe  one 
making  the  mistake  if  the  mistake  be  occa- 
sioned by  tbe  neglect  of  a  legal  duty.  There 
can  scarcely  be  any  question  that  failing  to 
read  carefully  a  written  instrument  before 
uttering  the  same  is  a  neglect  of  a  legal 
duty. 

California  has  an  identical  section  with 
our  jsection  4983. '  It  is  section  1577  of  the 
California  Civil  .Code.  The  Supreme  Court 
of  California  had  tbe  phrase  of  this  section 
under  consideratiqn  in  the  case  of  Moore  t. 
Copp,  il9  Cal.  429,  61  Pac.  630.  In  tbat 
ease  an  inexperienced  old  lady  signed,  with- 
out reading,  supposedly  an  option  for  a 
lease,  which  turned  out  to  be  an  agreement 
to  sell.  Tbe  court  in  its  opinion  said:  "It 
does  not  appear  tbat  appellant  made  any 
statements  to  her,  at  the  time  tbe  contract 
was  signed,  to  mislead  her;  and  but  for  the 
circumstances  shown,  and  tbe  fact  of  her 
age,  her  physical  infirmities,  and  inexperi- 
ence in  business,  we  should  find  some  difficul- 
ty in  bringing  the  case  within  section  1577, 
Civil  Code,  defining  mistake  of  fact,  from 
which  r^ief  will  be  given  only  when  'not 
caused  by  the  neglect  of  a  legal  duty  on  the 
part' of :  tbe  person  making  the  mistake.'  Or- 
dinarily, it  would  be  tbe  legal  duty  of  a  per- 
sdn  about  to  Sign  a  conveyance-  of  real  prop- 
erty to  read  it,  or  hare  it  read  or  explained, 
or  have  an  assurance  from  some  one  upon 
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whose  Btateiu^jts  he-  had  a  aright:. to  irely, 
that  It  was  in  accordance  'with  the  previous 
nnderstandlrig  of  the  party." 

In  1  paniel  on'  Negotiable  Instruments,  { 
849,  it  Is  said:  "If  a  party  who  can  rfeaid  f 
deed  put  before  him  for  execution^  or  if,  be-, 
ing  unable  to  read,  will  not  demand  to  have 
It  reaS  and  explained  to  hiiu,  he  Is  guilty  of 
supine  negligence,  which,  I  take  -it,  is  not 
the  subject  of  protection,  either  in  e^Aty  or 
In  law,  and  ordinarily,  In  the  absence  of  any 
device  to  put  the  party  off  hla  guard,  an 
omissioD  to  read  the  instmiineBt,  by  one  liv- 
ing the  capacity  to  do  so,  will  render  him 
liable  and  put  him  beyond  the  protection  of 
the  law,  although  he  is  assured  he  is  sign- 
ing a  paper  of  a  different  kind  from  what 
It  really  is."  See,,  also,  Herpian  ou  Estoppel 
&  Res  Adjudlcata,  vol.  2,  f  1004. 

In  13  C'yc.  p.  577,  It  Is  said :  "A  party  can- 
not avoid  a  deed  executed  by  him,  on  the 
ground  that  he  signed  the  same  In  ignorance 
of  its  contents,  where  this  is  due  to  his  own 
carelessness  or  negligence.  And  on^  who  is 
illiterate  and  unable  to  read  cannot  avoid  a 
deed  on  this  ground,  where  he  did  not  re- 
quire that  it  be  read  to  him." 

In  1  Page  on  Contracts,  i  76,  it  is  said: 
"On  the  other  hand,  if  be  can  read  or  is  oth- 
erwise guilty  of  negligence  in  not  informing 
himself  as  to  the  contents  of  the  written  con- 
tract, and  signs  or  accepts  it  with  full  op- 
portimity  of  inforining  lilmself  as  to  its  con- 
tents, be  cannot  avc^d  liability  on  the  ground 
that  he  was.  mistaken  as  to  its  contents,  in 
the  absence  of  fraud  or  misrepresentation. 
The  application  pf  this  rulQ  is  .clearest  where 
the  party  who  algas  the  Instrument  is  able 
to  read,  b^s.-an  opportunity  to- read  the  ip- 
strument,  and  merely  aoglects  to  read.  Thus 
where  A.  signs  a  jM>te  containing  a  jpower.  of 
attoiaey  to  confess  Judgment,  A.Jbeing  able 
to  read,  and  there  being  no  fraud  or  mis-' 
representation,  he  cannot  have  relief  from  a 
Jodgwent  thereon, on  the  ground  that  he  did 
not  know  that  it,  contained  a  power  of  at- 
torney." See,  also,  20  Am.  &  Eug.  Bncy.  of 
Law  (2d  Ed*)  p.  831. 

In  the  case  of  Grieve  y.  GirieTe,  19  Wyo. 
358,  89  Pac.  569,  9  L.  R.  A.  (N.  S.)  1211,  11 
Ann.  Gas.  1162,  a  mistake  wa^.tuade-  In  a 
written  contract  wherein  it  said  that  the 
plaintiff  should  have  one-bair  of.  a  certain 
ewe  lamb  increase;  the.  negotlatuins  and 
agreement  between  the  parties-  having  been 
that  thie  connplainaiftt  should '  have  all  the 
said  Increase.  The  complainings  party  pre- 
vailed with  the  trial  coirrt,  but  the  appel- 
late court  tersely  emphasized  the  trial  cotfrVs 
error  In  this  language :  "The  error  of  'the 
oottrt,  ^e  tbliik,  was  In  holding  that  the  con- 
tract-could be  reformed  on  account'  of  the 
mistake,  notwithstanding  the 'negligence  of 
the  defendants."  The  law  of  the  Grieve  Case 
seems  tft  have  ■  been  hoeepted  bjr '  this  ccMirt 
In  American  Mining  00.  v.  Baslii  MliK  Co., 


39  Mont  476,.  104  Pac,  6255,  24  I»  B.  A,  (N. 
S.)  305,  where  our  court  said:  "In  our  opin- 
ion, th«  eVidMice  in  this  case  is  clear,  satis- 
factory, and  convincing  that  the  deeds  as 
■writte«  did  not  contain  the  agreement  ac- 
tually entered  Into  by  the  parties ;  that  there 
was  a  mistake  as  to  a  material  fact;  that 
the  mistake  was  mutual;  and  that  it  did 
not  occur  by,  or  result  from,  the  negligence 
of  the  plaintiff.  These  are  prerequisite  re- 
quirements to  relief,  as  laid  down  by  the 
Supreme  Court  of  'Wyoming  in  the  case  of 
Grieve  v.  Grieve,  15  Wyo;  668,  89  Pac.  569, 
9  L.  bL'A'.  (N.  S.).  1211,  11  Ann.  Cas.  1162, 
and  we  think  they  are'  fully  met  by  the 
plaintiff  here."  See,  also,  IJawklns  v.  Hawk- 
ins, 50  Cal.  538;  Metropolitan  Loan  Ass'n 
V.  Esche,  75  CaL  513,  17  Pac.  675;  Kimmell 
▼.  Skelly,  130  Cal.  555,  62  Pac.  1067 ;  Snel- 
grove  V.  Earl,  17  Utah,  321,  53  Pac.  1017; 
Farlow  V.  Chambers,  ^  S.  D.  128,  110  N.  W. 
94 ;  Reed  v.  Ooughran,  21  S.  D.  257,  111  N. 
W.  559;  Sisk  v.  Caswell,  14  Cal.  App.  377, 
112  Pac.  185;  'Valentyne  v.  Immigration 
Land  Co.,  96  Minn.  195,  103  N.  W.  1028,  5 
Ann.  Cas.  212. 

Counsel  for  appellants  have  cited  sections 
5029  and  7873  of  our  Revised  Codes;  but  It 
is  apparent  that  these  sections  must  be  read 
in  connection  with  section  4983,  quoted 
above.  By  reference  to  the  latter  section, 
it  manifestly  appears  that  freedom  from  neg- 
lect is  the  condition  precedent  to  the  right 
for  redress  from  mistake.  This  is  our  in- 
terpretation of  It,  and  this  court  has  so  held 
in  the  case  of  American  Min.  Co.  v.  Basin 
&Iln.  Co.,  supra.  The  rule  is  well  Illustrated 
by  an  excerpt  from  the  dissenting  opinion  iu 
Kelly  V.  Ward  (Tex.  Oiv.  App.)  58  S.  W.  209, 
where  it  is  said :  "The  rule  is  firmly  estab- 
lished in  tbi^.  state  that  a  written  contract 
cannot  be  varied  by  parol  without  proof  of 
fraud,  accident.  Or  mistake  In  reducing  it  to 
writing,  and  it  is  equally  well  settled  that. 
If  such  mistake  be  due  to  the  inexcusable 
neglect  and  inattention  of  one  of  the  con- 
tracting paTties,  he  is  without  .remedy." 

The  conclusion  of  the  court  was  correct 
The  Judgment  fiQ^  order  are  affirmed. 

Affirmed.    >    ; 

STEWART.  Ju<Jge  of  the  Ninth  Judicial 
rDlstrlct,  sat-  la  place  of  HOLLOWAY,  J.,  dis- 
■qnalifled.  BRANTLY,  C.  J.,  concurs.  SMITfi, 
X,  dissents. 


McCABE  V.  City  OP  BLTTE, 
(Supreme'  Cburt  of  Montana:     Sxihe  26,  1912.) 
1.  TrTAI,    fS   251*)— IriflTUfCnoifS-^PLEADlNOS 

— CoN-TBi'BtrroRY'NfcciLiOKNrt;.  ' 

Where  in  an  action  for  injuries  plaintiff's 
'evicJence  is'  such  aS  to  jtistify  an  inference  of 
eontrilhitci'ry    negligence,    It   is   proper   for   the 
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court   to  fBstrnct   tlie   Jury    on   that   ra^jcct, 
though  the  imm  ia  not  presented  by  the  answer. 
[Bd.  Note.— For  otiter  caaea,  aee  Trial,  Cant- 
Dig.  H  587-696;   Dec.  Dig.  {  2&1.*] 

2.  MuificiPAi.  CoBPOBATiOHa  (I  806*)  — D»- 
racTiTX  Stbbsts— RioBTs  or  Tba.vh.em. 
A  traveler  on  a  public  street  may  presume 
that  it  is  in  an  ordinarily  safe  condition,  and 
that  the  municipality  has  performed  its  duty  to 
exercise  ordinary  diligence  to  make  and  keep 
the  streets  in  a  reasonably  aafe  condition  there- 
for, and  that,  when  they  are  rendered  unsafe  by 
reason  of  repairs,  or  for  any  other  cause,  and 
the  authorities  have  notice,  they  will  warn  the 
public  by  lights  or  other  means. 

[Ed.  Note.— For  other  cases.  Be»  Municipal 
Corporations,  Cent  Dig.  U  1678,  1682;  Dec 
Dig.  I  808.*] 

8.  MnwiciPAi,  CoBPOBATioNs   ((  806*)- D«- 
isciiVK   STBKrrs— DuTT  or  Travmjc»— iN- 

▼BtmOATIOIf. 

A  traveler  on  a  city  atreet  ia  not  bound  to 
'  iBTSStigate  to  ascertain  whether^  the  streets  are 
reasonably   safe  and   cannot   b«   changed   with 
negligence  if  he  fails  to  do  so. 

(Bd.  Note. — For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  If  1678,  1682;  Dec 
Dig.  {  806.*] 

4.  MriflOIPAT,    COBPOBATIOHS    (I    821*)- r^- 
WECTIYM      STBKBTB  —  CONTBIBUXOBT      NSOU- 

Though  a  street  may  be  defective  and  its 
condition  well  known,  it  is  not  per  se  contrib- 
utory negligence  for  a  traveler  to  make  use  of 
it  provided  he  uses  ordinary  care. 

[Eld.  Note. — ^For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  f{  1745-1757;  Dec 
Dig.  I  821.*] 

6.  MuictciTAi-  CoBPoKATiONs  (I  822*)  —  Db- 
nonvB  Sidewalks  —  Injubieb  to  Pedes- 

ZBUlHS  —  CONTBIBtJTOBT     NKOUOBIICB  —  IK- 

■raxJcnoNs. 

Where,  it  an  action  for  injuries  to  a  pe- 
destrian by  a  defect  in  a  city  sidewalk,  the  court 
instructed  that  though  defendant  was  negligent 
yet  plaintiff  could  not  recover  if  but  for  her 
want  of  ordinary  rare  the  injury  would  not 
have  occurred,  such  charge  sufficiently  submit- 
ted the  question  of  oontribntozy  negligence  to 
the  jury. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  H  1758-1762;  Dec 
Dig.  i  822.*] 

0.  DAXAOES    (t    130*)— EZCESSITBITEaa  —  Peb- 
■ORAL   iNJtmiES. 

Plaintiff,  a  married  woman  of  middle  age, 
while  enceinte,  was  injured  by  a  fall  on  a  de- 
fective sidewalk.  No  bones  were  broken,  and 
the  bruises  on  her  body  were  entirely  super- 
ficial and  healed  rapidv.  A  miscamage  re- 
sulted from  the  accident  which  waa  attended 
with  phyaical  and  mental  suffering,  and  for  aix 
months  she  waa  almost  entirely  disabled  by 
weakness  from  attending  to  her  dutlea  as  a 
housewife.  During  that  time,  she  was  under 
the  care  of  her  physician,  and  from  November, 
1910,  to  the  date  of  the  trial,  she  frequently 
consulted  another  physician,  and  for  a  portion 
of  the  time  employed  help  in  her  home  because 
ef  her  alleged  weak  eondition,  her  expenditurea 
in  tliat  behalf  amounting  to  9476.  In  the 
meantime  she  bad  suffered  a  second  and  per- 
haps a  third  miscarriage,  but  physicians  call- 
ed as  her  witnesses  were  nnable  to  express  an 
opinion  as  to  whether  the  subsequent  miscar- 


riages wen  a  necessary  or  probable  result  of 

'.     -     inii   . 

(all.    Both  testified  that  her  pelvic  organs  were 


the  condition  induced 


V 


the  inJnry  from  the 


in  a  normal  and  healthy  condition  except  for 
lesions  resulting  from  the  birth  of  a  fully  nu' 


hired  child  and  i  dighfly  ttUxtH  eondition  ti 
the  ligamenta  of  the  uterus.  Held,  that  a  ver- 
diet  allowing  plaintiff  (10,475  was  exccaniv* 
and  should  be  reduced  to  $3,000. 

[Bd.  Note. — For  other  cases,  see  Damages, 
Cent  Dig.  H  357-367,  870.  871;  Dec  Dig.  1 
130.*] 

Appeal  from  District  Court,  Silver  Bow 
County;  John  B.  McClernan,  Judge. 

Aoyon  by  Nellie  McCabe  against  tbe  City 
of  Butte.  Judgment  for  plaintiff,  and  de- 
fendant appeals.    Reversed,  on  condition. 

H.  Lowndes  Manry,  Jolui  A.  Smith,  and 
N.  A.  Rotering,  all  of  Butte,  for  appellant 
M.  F.  Canning  and  P.  B.  Oeagan,  botli  of 
Butte,  for  respondeat 

BRANTLT,  0.  J.  This  sction  wu 
brought  to  recover  damages  for  a  personal 
injory  sustained  by  the  plaintiff  by  a  fall 
caused  by  a  defect  in  a  sidewalk  along  one 
of  the  streets  of  the  defendant  It  Is  alleg* 
ed  that,  at  the  point  where  the  accident  oc- 
curred, there  was,  and  for  more  than  a  year 
had  been,  a  hole  abont  12  Inches  long,  d 
inches  wide,  and  several  inches  deep,  rende)> 
ing  the  walk  dangerous  to  pedestrians;  that 
the  city  authorities  had  failed  to  ose  ordi- 
nary care  to  ascertain  tbe  existence  of  the 
defect  and  cause  It  to  be  remedied;  and  that 
plalntur,  being  without  knowledge  of  its  ex- 
istence and  not  warned  of  the  danger  by 
barriers  or  lights,  stepped  into  it  and  waa 
thrown  violently  down,  with  the  result  that 
she  was  much  bruised  about  her  body,  arms, 
and  legs,  waa  rendered  unconscious,  suffered 
displacement  of  her  pelvic  organs,  resulting 
In  a  miscarriage,  followed  by  severe  hemor- 
rhage, etc,  by  reason  of  which  Injuries  sh« 
has  been  and  will  be  incapacitated  to  per- 
form her  duties  as  housewife,  and  has  suf- 
fered great  physical  and  mental  pain,  to  her 
damage  in  the  sum  of  $20,000.  Tlw  com- 
plaint also  alleges  Sfpedal  damages  in  the 
sum  of  $475  made  up  of  reasonable  and  nec^ 
essary  expenses  incurred  for  medical  atten- 
tion, nursing;  etc  The  answer  tenders  issue 
upon  all  the  allegations  of  the  oomplaint  ex- 
cept the  corporate  capacity  of  defendant 
There  waa  no  plea  of  contributory  negll- 
g«tce.  The  plaintiff  liad  TCidlet  and  Judg- 
ment for  $10,476  and  for  eoats.  The  dtf«id- 
ant  lias  app^Ued  from  the  Judgment  and  an 
order  denying  it  a  new  trial,  and  has  sub- 
mitted for  decision  two  questions,  th*  first 
of  which  la  baaed  upon  the  refusal  of  tiM 
court  to  submit  to  the  Jury  one  instmetioa 
requested,  and  tha  second  upon  the  refusal 
of  a  new  trial  on  the  ground  that  the  verdict 
is  excessive. 

1.  The  instruction  referred  to  la  tiM  fol- 
lowing: "No  extraordinary  care  was  requir- 
ed of  Mrs.  McCabe,  but,  if  there  waa  tfa« 
alightaat  want  of  ordinary  cars  oa  her  part 
and  soeh  contributed  directly  to  her  Injury, 
she  cannot  recover  in  tliia  case."    It  is  ar- 
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gned  by  counsel  for  defendant  that  the  con- 
dition of  ttaecYldence  i«  socti  tUnt  the  ]tiry 
mtgbt  have  Inferred  want  of  ordinary  care 
on  the  part  of  the  plaintiff  contributing  di- 
rectly to  her  injury,  and  hence  that  the  de- 
fendant was  entitled  to  have  its  atten- 
tion called  to  that  aspect  of  the  case  by  ap- 
propriate instructions.  It  atqieara  from  the 
evidence  that  the  plaintiff  in  the  dusic  of  the 
evening  of  May  26,  1910,  in  company  with 
her  little  daughter,  was  walking  rapidly 
along  Thornton  avenue,  a  public  street  in 
general  use,  aa  her  way  to  the  house  of  an 
acquaintance  residing  on  Oaylord  street. 
The  way  by  Thornton  avenue  was  the  most 
direcA-  leading  to  the  pol&t  on  Gaylord  street 
to  which  the  plaintiff  was  going.  To  reach 
her  destination,  her  purpose  was  to  go  t^ 
way  of  an  alley  iBteraeeting  Thornton  ave- 
nue. At  the  coma-  of  the  street  and  alley 
was  a  hole  snch  as  is  descrltied  in  the  com- 
"plalnt,  due  to  a  breal:  in  one  ot  the  boards 
forming  the  covering  of  the  sidewalk.  There 
was  no  light  nor  barrier  to  warn  pedestrians 
of  the  defect.  Plaintiff  was  about  two 
months  advanced  in  pregnancy.  As  slie  was 
about  to  turn  the  comer,  she  stepped  into 
the  hole  and  was  throwh  to  the  sidewalk. 

[1]  In  >>lson  V.  Boston  &  Mont,  etc.,  Co., 
35  Mont  223,  88  Pac.  185,  it  was  held  that, 
wbere  the  condition  of  the  evidence  Intro- 
duced by  the  plaintiff  is  ^nch  that  it  may 
justify  an  inference  of  cont.r<botory  negli- 
gence, it  is  proper  to  Instruct  the  Jury  on 
that  subject,  though  the  issue  is  not  present- 
ed by  the  answer.  Counsel  cite  and  rely  up- 
on this  case  and  insist  that  the  court  erred 
In  refusing  defendant's  request  The  con- 
tention ia  without  merit 

[2]  A  traveler  upon  a  public  street  has  the 
right  to  presume  that  it  is  in  an  ordinarily 
safe  condition,  because  the  law  enjolna  upon 
the  antborities  of  the  mimlclpaUty  the  duty 
to  exercise  ordinary  diligence  to  make  and 
keep  the  streets  in  a  reasonably  safe  condi- 
tion for  public  travel;  and  when  they  are 
rendered  nhsafte  by  reason  of  repairs  being 
made  therein,  or  have  become  defective  or  un- 
safe from  any  caose,  and  tbe-  authorities 
have  notlc6  of  the '  c'oiiditlon  or  the  circum- 
stances are  snch  as  to  'wurmnt  a  presump- 
tion of  notice,  the  duty  to  warn  the  public 
by  lights  or  other  means,  while  repairs  are 
made,  also  arises. 

[S]  The  traveler  is  not  bound  to  make  in- 
vestigations, and  he  cannot  be  charged  with 
negligence  if  he  fails  to  do.  so.  7  Am.  &  Eng. 
Ency.  of  Law  (2d  Ed.)  391. 

[4]  Though  the  street  may  be  defective  &nd 
its  condition  be  well  known,  yet  it  is  not 
per  se  contributory '  negligence  for  one  to 
make  use  of  it,  ptoTided  tie  uses  ordinary 
care  la  doing  so.  Cannon  v.  I/cwis,  18  Mont. 
402,  45  Pac.  572 ;  7  Am.  &  Eng.  Ency.  of  Law 
(2d  Ed.)  411. 

In  the  opinion  of  the  writer,  thei  evidence 


fumlshes  ab  bkHa  for 'ah  inference  of  ■<x>n- 
tribntory  negligence  on  t^  part  of  platntilT. 
She  was  traveling  along  tlte  walk  in  the  or- 
.dlnary  .way.  Stie  had  a  i  right  to  proceed 
rapidly  if  she  chose  to  do  so.  Having  no 
knowledge  of  the  existence  of  the  defect  she 
was  not  bound  to  make  inspection  in  order 
to  ascertain  the  existing  condition.  And 
though  a  woman  may  be  pregnant  she  is 
one  of  the  public  and  has  a  right  to  the  use 
of  the  streets  in  the  same  manner  and  with 
the  same  presumption  as  to  their  condition 
as  other  persons.  While  it  may  be  said  that 
at  every  stage  of  the  period  of  pregnancy 
her  coming  and  going  should  be  regulated 
with  due  care  to  the  safety  of  her  unborn 
offspring,  her  legal  obligation  to  foresee  and 
provide  against  neglect  of  duty  by  the  pub- 
lic authorities  Is  not  greater  than  that  of 
other  members  of  the  commanlty.  If,  from 
any  point  of  view,  the  dreumatances  disclos- 
ed here  furnished  the  tmsis  for  an  Inference 
of .  negligence  on  the  part  of  plaintiff,  then 
to  e*ery  case  of  injury  caused  by  a  defect 
In  a  street  there  is  a  question  of  contributory 
negligenbe  which  must  tie  submitted  to  the 
jni'y,  whether  the  issne  is  made  by  the  plead- 
ings or  not 

[i]  Bat  let  m.  assume,  as  the  trial  court 
did,  that  the.  evidence  presents  a  question  of 
contributory,  negligence,  the  subject  was  suf- 
ficiently covered  by  Instructions  4,  8,  and  9 
given-  by  the  court  The  last  expressly  told 
the  Jury  that,  though  the  defendant  had  been 
shown  to  have  been  guilty  of  negligence,  yet 
the  plaintiff  could  not  recover  if,  but  for  her 
want  of  ordinary  care,  the  Injury  would  not 
have  occurred.  This  form  of  statement  em- 
bodies the  rule  which  is  found  in  the  text  of 
Mr.  Thompson  In  his  work  on  Negligence  (1 
Thompson  on  Negligence,  H  171,  173).  We 
think  It  correct  and  entirely  sufficient  for 
all  practical  purposes. 

[I]  2.  The  amount  of  ttie  verdict  is  exces- 
sive. The  plaintiff  is  a  woman  of  middle 
age,  the  mother  of  five  living  children.  She 
had  no  bones  broken.  The  bruises  upon  her 
body  were  entirely  superficial  and  healed 
rapidly.  The  most  serious  feature  of  her 
injury  was  the  miscarriage  brought  about 
by  the  accident,  the  attendant  physical  and 
mental  suffering,  and  the  resulting  condition 
vt'hiclj  she  Insii^ts  is  permanent.  She  was 
for  th*  months  intervening  betweeh  the  2flth 
of  May  and  the  ISth  of  the  following  No- 
vember almost  entirely  disabled  by  weakness 
from  attending  to  her  duties  as  housewife. 
During  all  that  time  slie  was  under  the  care 
of  Dr.  McGinn,  her  family  physician,  and  a 
portion  ot  the  time  required  the  attendance 
at  a  nurse.  Daring  the.  time  intervening  be- 
tween November  13,  1910,  and  the  date  of 
the  trial,  she  frequently  consulted  another 
physician,  and  for  a  portion  of  the  time  em- 
plgtyed  help  in  her  home  because  of  her  al- 
leged weak  conditioa.    Her  exjpeodltur^,  in 
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tills  behalf  amolinted  id  $475.  In  the  mean- 
time she  bad  snfflered  a  second  and  perhaps 
a  third  miscarriage. 

Drs.  McGinn  and  Anderson,  called  as  wit- 
nesses, made  an  examination  of  her  pelvic 
organs  during  the  trial.  Neither  was  able  to 
express  an  opinion  upon  the  question  wheth- 
er the  subsequent  miscarriages  were  a  nec- 
essary or  probable  result  of  the  condition 
Induced  by  the  Injury  from  the  fall.  Both 
were  of  the  opinion  that  In  some  cases  the 
bablt  of  miscarriage  is  Induced  by  a  first 
occurrence,  thus  destroying  the  chlldbearlng 
power,  but  refused  to  express  an  opinion  as 
to  what  was  the  condition  of  the  plaintiff  in 
this  regard.  Both  testified  that  her  pelvic 
organs  were  In  a  normal  and  healthy  condi- 
tion, except  that  there  were  lesions  which 
bad  evidently  been  caused  by  the  birth  of  a 
fully  matured  child,  and  a  slightly  relaxed 
■condition  of  the  ligaments  of  the  uterus. 
While  plaintiff  is  entitled  to  recover  a  sub- 
stantial amount  in  view  of  the  character  of 
her  injury  and  the  attendant  pain  and  suf- 
fering, we  think  the  allowance  made  by  the 
jury  very  much  in  -exoeas  of  what  would  be 
up  to  the  full  measure  of  Just  compensation. 

The  cause  is  remanded,  with  directions  to 
the  district  court  to  grant  a  new  trial,  unless 
within  80  days  after  the  filing  of  the  Kmlt- 
tltnr  the  plaintiff  shall  give  her  consent  In 
writing  that  the  Judgment  be  reduced  to  $3,- 
000.  If  such  consent  Is  given,  the  judgment 
will  be  modified  accordingly  as  of  the  date 
of  Its  original  entry,  and  together  with  the 
order  denying  the  new  trial  will  stand  af- 
firmed. That  part  of  the  Judgment  relating 
to  the  costs  is  not  to  be  disturbed. 

SMITH,  J.,  concurs. 

nOLLOWAY,  J.  I  concur  In  the  result 
reached,  but  I  do  not  agree  with  all  that  is 
said  in  the  first  paragraph  of  the  opinion 
above.  In  my  judgment  the  trial  court  en- 
tertained the  correct  view  that  the  evidence 
presented  a  question  of  contributory  negli- 
gence, and  this  was  properly  submitted  to 
the  Jury, 

.  In  view  of  the  definition  of  negligence 
adopted  by  this  court  in  Birsch  v.  Cttlzens' 
Electric  Co.,  36  Mont.  674.  93  Pac.  940,  I 
think  the  instructions  given  fairly  cover  the 
question  of  contributory  negligence,  and  that 
the  Instruction  tendered  by  defendant  mere- 
ly emphasized  the  rule,  without  stating  any 
different  proposition,  of  law. ' .  Under  such  cir- 
cnmstances,  the  trial  court  can&ot  be  put  In 
error  because  of  the  language  employed  to 
express  the  rule,  when  It  appears,  as  H  does 
from  this  record,  that  the  Jurors  mtist  have 
understood  the  pi^inciple  announced  by  the 
court  for  their  government. 


WINSLOW  v.  DUNDOM  et  al. 
(Supreme  Court  of  Montana.     June  25,  1912.) 

1.  Appeal  and  Erbob  (S  1012*)— Findiko*- 
Conclusiveness. 

A  finding  of  the  Jury,  approved  by  the 
trial  judge  in  a  suit  in  equity,  will  be  accept- 
ed by  the  Supreme  Court  on  appeal,  unless  ap- 
pellant shows  that  the  evidence  preponderated 
against  it,  and,  where  there  is  a  sharp  con- 
flict in  the  evidence  involving  merely  the  cred- 
ibility of  the  witnesses  and  the  weight  of  their 
testimony,  the  finding  is  conclusive. 

[Ed.  Note.— For  other  oases,  see  Appeal  and 
Error,  Cent.  Dig.  H  3990-3992;  Dec  Dig.  { 
1012.  •] 

2.  Statutks   (§   228»)—CoK8TBnMTOH— Adop- 
tion or  Statutb  of  Sisteb  State. 

The  court  in  construing  a  statute  adopted 
from  a  sister  state  where  it  has  received  a  ju- 
dicial construction  will  assume  that  the  Lei^is- 
lature  intended  that  the  same  constructioa 
should  prevaU. 

[Ed.  Note.— For  other  cases,  see  Statutes, 
Cent  Dig.  f  307;    Dec.  Dig.  {  226. •] 

3.  ASSIGNMEWTS   (S  4*)— Equitt   (S   19*)— Ih- 
TERESTs  AssioNABu:— SiSatutes--Consibuc- 

TIOJT. 

Rev.  Codes,  {|  4454,  4591,  providing  that 
a  mere  possibility  is  not  an  interest,  and  that 
a  mere  possibility,  not  coupled  with  an  inter- 
est, cannot  be  transferred,  are  declaratory  of 
the  common-law  rule  under  which  such  interests 
are  not  transferable  at  law,  but  in  equity 
transfers  of  such  interests,  if  fairly  made  and 
for  an  adequate  consideration,  will  be  enforced. 

[Ed.  Not^ — For  other  cases,  see  Assignments, 
Cent.  Dig.  I  6;  Dec.  Dig.  |  4;*  Equity,  Cent 
Dig.  11  46,  47;   Dec.  Dig.  (  19.*] 

4.  Vekdob  and  Pubcbaseb   ({   67*)  — Cow- 

TBACT8— "Option." 

An  "option"  is  a  right  acquired  by  con- 
tract to  accept  or  reject  an  offer  to  purchase 
proper^  at  a  fixed  price  within  a  specified 
time.    ' 

[Ed.  Note. — ^For  other  cases,  see  Vendor  and 
Purchaser,  Cent.  Dig.  §  87;   Deo.  Dig.  |  57.* 

For  other  definitions,  see  Words  and  Phras- 
es, vol.  6,  pp.  5000-5002;   vol.  8,  p.  7739.] 

5.  Contracts  (8  147*)  —  Consxbxjotion  —  In- 
tent OF  Parties. 

The  court,  in  construing  a  contract,  must 
ascertain  and  give  effect  to  the  Intention  of 
the  parties. 

[Ed.  Note. — For  other  cases,  see  Contracts, 
Cent.  Dig.  §§  730,  743;   Dec.  Dig.  i  147.*] 

6.  AS6I6NMENT8    (|  18*)— CoNTaAOIB   ASSIGN- 
ABLE. 

The  rule  that  a  contract  is  assignable  does 
not  apply  where  the  right  created  by  the  con- 
tract is  coupled  with  a  liability,  or  where  the 
contract  involves  a  relation  of  personal  confi- 
dence, or  is  for  personal  services. 

[Ed.  Note.— For  other  cases,  see  Assignments, 
Cent.  Dig.  II  25-27;   Dec.  Dig.  |  1&»] 

7.  Vkndob  and  Pubchaseb  (|  214*)  — Con- 
tracts AasiGNABLE— Option,  , 

An  option  for  the  purchase  of  real  estate 
at  a  fixed  price  within  a  definite  time  Is  as- 
signable by  the  ho'der  of  the  option,  where  hia 
agreement  simply  involves  the  payment  in  cash 
of  the  price  specified  in  the  option. 

[Ed.  Note.— For  other  cases,  see  Vendor  and 
Purchaser,  Cent.  Dig.  §|  436,  442-448;  Dec. 
Dig.  I  214.*] 
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8.   IlAirDI^OBD    AND    TSSAWt   <l    112*)— NOKAS- 

sionabiuty     of     lease  —  fprfeitube  — 

Waiver. 

A  provision  in  a  lease  af»aittst  assignment 
hv  the  lessee  without  the  lessor's  consent  is  for 
the  benefit  of  the  lessor  and  he  may  waive  a 
breach  of  the  condition,  and  the  right  granted 
by  Rev.  Codes,  g  7271,  subd.  4,  providing  that 
an  assignment  by  a  lessee  contrary  to  the  cov- 
enants of  a  lease  operates  to  terminate  the 
lease  on  notice  by  the  lessee,  may  b^  asserted  or 
waived. 

[Fd.    Kotfe.— For   other  cases,    see   Iiandlord 
and  Tenant,  Cent.  Dig.  U  343-349;    Dec.  Dig. 
I  112.»] 
ft  LAXDi-oitD  AWD  Tenant  (I  112*)— Bbbaoh 

OF  Condition  Against  NoNASSiaNABitiTT. 
Where  a  lessor  in  a  lease  stipulating 
against  assignment  without  his  consent  did  not 
avail  himself  of  the  privilege  of  terminating  the 
lease  as  authorized  by  Rev.  Codes,  {  7271,  subd. 
4,  because  of  an  aasignment  without  his  con- 
sent, he  waived  the  right  to  terminate  the  lease- 
on  that  ground. 

[Ed.  Note.— For  other  cases,  see  Landlord 
and  Tenant,  Cent.  Dig.  H  343-349 ;  Dec.  Dig. 
1 112.*] 

10.  Tbndob  and  Pobchasee  (|  18*)— Option 
— accbftanok. 

An  acceptance  of  an  option  to  purchase 
real  estate  involves  the  actual  payment  or  ten- 
der of  the  price,  unless  the  vendor,  by  his  con- 
duct, excuses  actual  tender. 

[Ed.  Note. — For  other  cases,  see  Vendor  and 
Pnrchaaer,  Cent  Dig.  |  23;    Dec.  Dig.  {  18.  •] 

11.  SPECino  Pebfobmance  (i  »7*)— Tbndbb 
or  Considkbation  —  Option  to  Pubchase 
Land. 

Where  the  holder  of  an  option  to  purchase 
real  estate  within  a  specified  time  for  a  speci- 
fied price  notified  the  vendor  of  his  intention 
to  accept  the  option,  and  thereafter  the  ven- 
dor notified  the  holder  that  he  withdrew-  the 
offer  in  the  option,  and  would  not  abide  there- 
by, an  actual  tender  of  the  price  was  not  nec- 
essary to  enable  the  holder  to  aasert  his  rights 
under  the  option,  provided  he  was  ready,  able, 
and  willing  to  pay  the  price  and  receive  the 
deed. 

[Ed.  Note.— For  other  cases,  see  Speciflc  Per- 
formance, Cent.  Dig.  St  286-298;  Dec.  Dig.  | 
97.»1 

Appeal  from  District  Court,  Fergus  Coun- 
ty ;£.  K.  Cheadie,  Judge. 

Action  by  F.  D.  Wlnalow  against  WllUam 
Dandom,  8r.,  and  another.  From  a  Judg- 
ment for  plaintiff,  defendants  appeal.  Af- 
firmed. 

Beldeta  ft  Dekalb,  of  Lewistown,  for  appel- 
lants. Ayers  ft  Marshall  and  W.  M.  Black- 
ford, all  of  Lewistown,  for  respondent. 

HOLLOW  AT,  J.  On  March  IT,  1908,  Wll- 
Ham  Dundom,  Sr.,  and  Kate  Dundom,  his 
wife,  executed  and  dellrered  to  Axel  Ander- 
son two  certain  instruments  In  writing.  The 
first  was  a  lease  of  real  iwoperty  for  the 
term  of  five  years.  The  second  InstrtJineDt, 
which  refers  to  the  same  property;  reads  a:s 
follows:  "Option.  It  Is  agreed  that  Axel 
Anderson,  foV  value  received,  shall  ba^ve  the 
right  to  purchase  my  property  consisting  of 
2,400  acres  bf '  land  located  In  Township  10 
North,  17  East,  Fergus  county,  Montana,  for 
a  period  of  three  years  from  date  of  thl^to- 


ptrument,  the  price  to  tte  $16  per  acre;  I 
agree  to  furnish  an  abstract  of  title  to  the 
property  showing  same  to  be  free  from  all 
encumbrance,  The  said  property  to  remain 
In  the  hands  of  the  said  4xel  Anderson  ex- 
clusively for  period  of  time  mentioned."  On 
January  0,  1911,  Anderson  executed  and  de- 
livered to  F,  D.  Wlnslow  a  quitclaim  deed 
by  which  he  released  to  Wlnslow  all  bis  in- 
terest In  the  premises  coTered  by  the,  Dun- 
d«m  lease,  and  assigned  to  Wlnslow  all  his 
interest  under  t^e  option.  On  January  30, 
1911,  Wlnslow  notified  William  Dundom  that 
he  had  secured  the  option  by  assignment  and 
Intended  to  accept  the  ^^Qer.  contained  in  It, 
and.  then  and  there  prepared  a  deed,  for  Wil- 
liam and  Kate  Dundom  to  execute,  and  this 
deed  was  delivered  to  William  Dundom. 
About  March  1,  1911,  William  and  Kate 
Dundom  by  writing  notified  Wlnslow  that 
tbey  withdrew  the  offer  coptained  in  the  op- 
tion agreement  and  would  not  longer  abide 
by  the  same,  for  the  reason  that  the  option 
agreement  was  without  consideration.  They 
stated,  also,  that  they  refused  to  reco^lze 
any  i;ight  In  Wlnslow  as  assignee  of  Ander- 
son. On  March  10,  1911,  Wlnslow  notified 
both  William  and  Kate  Dundom  that  be  was 
then  prepared  to  pay  the  full  purchase  price 
mentioned  ^a  the  option,  that  be  desired  to 
exercise  the  privilege,  given  by  the  option, 
and  demanded  a  deed  for  the  property.  ,,The 
demand  was  refused,  .and  this  action  was 
commenced  by  Wlnslow  to  enforce  speciflc 
performanc&  Upon  the  trial  the  court  called 
to  its  assistance  a  Jury,  to  whom  were  sub- 
mitted certain  Interrogatories  covering  the 
disputed  questions  of  fact.  These  interroga- 
tories were  all  answered  by  the  jury  in  favor 
of  plaintiff's  contentions,  and  these  findings 
were  adopted  and  supplemented  by  other 
findings  made  by  the  court  A  decree  In 
favor  of  plaintiff  was  rendered  and  entered, 
and  from  that  decree  and  an  order  denying 
a  new  trial  the  defendants  have  appealed. 

[1]  Without  attempting  to  state  even  the 
substance  of  the  evidence  contained  in  the 
voluminous  record.  It  Is  sufilclent  to  say  that 
there  Is  substantial  evidence  to  support  every 
finding  made  by  the  court  and  Jury;  and, 
under  the  rule  of  practice  In  this  state,  those 
findings  will  be  accepted  in  this  court,  un- 
less the  appellants  can  show  that  the  evi- 
dence preponderates  against  them'  or  some 
of  them.  Murray  V.  Butte-Monltor  T.  Mln. 
Co.,  41  Mont  449,  110  Pac.  497,  112  Pac. 
1132.  The  burden  thus  imposed  upon  the 
appellt^nts  they  have  failed  to  maintain.  At 
most,  the  record  dlsi^loses  a  sharp  conflict 
In  the  evidence,  involving  a  mere  questloh  of 
the  credibility  of  witnesses  and  the  weight 
to  be  given  to  tteir  testimony.  Under  these 
circumstances,  we  accept  the  findings  as  con- 
clusive upon  the  facts  Involved.  Those  facts, 
so  far  as  necessary  to  be  considered  now, 
are  (1)  that  there  wa6  a  sufficient  considera- 
tion for  the  option  agreement;  (^   that  it 
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Tms  not'tbe  InteutiOB  of  the  parttes  tbat  tbe 
option  agreement  gUouId  be  personal  to  An-' 
d^rscM  and  not  assignable ;  (3)  that  tbe  ralue 
of  tbe 'laud  Increased  greatly  during  the  life 
of  the  option ;  and  (4)  that  the  plaintiff  haft 
been  at  all  times  slnee  January  30,  1911,  able 
and  willing  to  pay  the  purchase  price  and 
recelte  a  deed  for  the  property  invoKed.  By 
other  flnditags  the  lands  mentioned  in  the  op- 
tion agreement  are  identified'  and  certain 
facts  Established  'which  are  not  seriously- 
controverted,  if  controverted  at  all. 

We  have  presented  to  us,  then,  the  single' 
question:  Was  the  option  agreement  as- 
signable so  as  to  'give  Wlnslow  the  right  to 
insist  upon  specific  performance?  There  Is 
not  any  uncertainty  or  ambiguity  in'  the 
terms  employed,  and  the  question  might  well 
be  treated  as  one  of  law;  but  out  of  abun- 
dance of  caution  the  trial  court  submitted  to 
the  Jury  'evidence  touching  the  circumstances 
surrounding  the  making  of  tiiib  agreement 
and  reflecting  upon  the  intention  of  the  par- 
ties to  it,  and  the  Jury  found  that  it  was 
not.  the  intention  of  the  parties  that  the  op- 
tion should  be  pers9nal  to  Anderson.  Elab- 
orate and  most  excellent  briefs  have  been 
submitted  by  counsel  for  the  respective  par- 
ties, but,  when  the  arguments  are  exhausted, 
the  result  is  fairly  characterized  by  Prof. 
Page  in  his  article  on  Vendor  and  Purchaser, 
in  49  Cyc.  p.  1245^  as  follows:  "In  some  Ju- 
risdictions it  is  held  that  a  bond  to  convey 
or  other  contract  giving  a  particular  person 
an  option  to  purchase  land  within  a  certain 
time  and  upon  certain  terms  and  conditions 
is  neither  a  chose  In  action  nor  a  transmis- 
sible right  of  property,  but  a  mere  personal 
privilege  in  the  person  to  whom  it  Is  given, 
and  that  it,  Is  not  assignable  by  him,  or  sub- 
ject to '  acceptance  and  enforcement  by  his 
heirs  or  personal  representatives,  unless  It 
has  been  accepted  aud  thereby  changed  into 
&  binding  contract  of  sale,  or  upless  it  is  in 
ternis  given  not  only  to  him,  but  also  to  bis 
ftsaigns,  heirs,  personal  representatives,  etc. 
In,  other  Jurlsdicti.ons,  Jiowever,  it  is  held 
ihat  an  option  to  purchase  land  based  upon  a 
valuable  consideration  is  assignable  even 
before  acceptance,  and  although  It  does  not 
run  to  the  assigns  of  the  party  to  whom  it  is 
given,  unless  there  is.  some  provision  or 
agreement  making  the  contract  a  purely  per- 
sonal one."  The  conflict  in  the  decisions 
arises  upon  the  consideration  of  peculiar 
statutory  provisions  or  upon  the  view  enter- 
tained by  the  particular, court  of  the  nature 
of  an  option  itself.  We  are  bound  by  our 
owq  statutes,  so  far  as  they  are  applicable; 
and  this  court  has  had  occasion  heretofore  to 
consider  the  nature  of  an  option  given  fur 
a  valuable  consideration,  such  as  the  one 
before  us,  and  with  our  former  determina- 
Upns  we  are  satisfied  and  adhere  to  them  so 
far  as  they  reflect  upon  tbe  question  now 
presented. 


(2,31  Apptai&nts  lay  wa/th  stress  npoB/tt>e-> 
following  provisions  of  our  Revised  Cod6s:  - 

"Sec.  4454.  A  mere  po««8ibiUty,  such  aa  the 
expectancy  of  an  heiir  apparentr  is  not  to  be 
deemed  an  interest  of  any  kind." 

"Sec.  4591.  A  mere  possibility,  not  coupled 
with  an  interest,  cannot  be  transferred." 

Section  4454  is  Identical  in  terms  with . 
section  700  of  the  California  Civil  Code,  and 
section  4591  is  identical  with,  section  1045' 
o'f  the  California  Civil  Code,  These  provi- 
sious  were  In  force  in  California  many  years 
before  they  weie  adopted  by,  ua  In  1895,! 
and  had  received  constructton  hj  the  high- 
est court  of  that  state  before  they  became 
a  part  of  our  Codes.  We  must  indulge  the 
presumption,  then,  that  in  adopting  these 
provisions  from  California  our  Legislature 
Intended  that  the  same  construction  should, 
prevail  in  this  Jurisdiction  as  then  prevailed 
in  the  state  from  which  the  sections  were 
borrowed.  State  ex  rel.  Dolenty  v.  District 
Court,  42  Mont  170,  Ul  Pac.  731.  Tbe  Cal" 
ifomla  Code  sections  above  were  construed 
In  Ke  Garcelon's  EStAte,  104  Cal.  670,  38  Pac. 
414,  32  L.  R.  A.  595,  43  Am.  St  Rep.  1S4, 
wherein  it  is  held  that  these  sections  simply 
state  well-settled  rules  of  common  law,  and, 
whereas  at  coihmon  law  such  intangible 
rights  or  interests  as  those  mentioned  in 
the  sections  above  were  incapable  of  belnK 
transferred,  stiU  in  equity  the,  rule  was 
quite  the  contrary,  and  agreements  for  tboi 
sale  of  expectancies,  if  fairly  made  and  for' 
an  adequate  consideration,  were  enforced  In 
equity.  Tbe  court  concludes:  "It  was  not 
the  intention  of  the  Legislature,  in  enacting 
the  section* '  of  the  Code  Just  referred  to, 
to  make  any'  change  In  the  rule  by  which 
courts  of  equity  were  theretofore  governed 
in  dealtag  with  this  class  of  contracts."  As- 
sumlijg,  without-  deddlngi  that  the  right  ac- 
quired by  Anderson  under  the  option  agree-' 
ittEnt'cith  be'  properly  r^ferried  to  the  char- 
acter of  rights  mentioned  in  either  section' 
4464  or  4501'  above,'  we  think  appellants'  con- 
tention is  fully  answered  by  tb6  condtislod 
of  tbe  CaUfomia  court  In  the  ease  Just  cited.' 

[4]  In  Snider  v.  Yarbrough,  43  Mont  20S, 
115  Pa«s.'411,  in  speaMus  of  >tb*  Abstract 
right  as  distinguished  from  the.instru.ment: 
evidencing  the  right,  this  court  sal^.:  ."An 
option  is  a  right  acquired  by  contract  to  ac- 
cept or  reject  a  present  offer  witftln'  a  Um- 
ited  or  reasonable  time."  While  in  cfaarac-' 
terlElng  the  instrument  which,  evidences  such 
Eight  this  court  In  Ide.v.  Letoer.  10  Mont 
5,, 24- Pac.  685,  24  Am,  St  Rep.,  17,  In  speak- 
ing of  an  option  said:  "It  is  simply  a  cont 
tract,  by  which  tbe  owner  of  proper^  agrees 
with  another  person  th^t  he.  shall  have  ths 
right  to  buy  his  property,  at  a  fixed  prlc«, 
within,  a  time  certain."  .    . 

[E]  It  is  an  elementary  rule  for  the  con-, 
struction  of  cantracts  generally  tha,t  the  iU' 
tention  of  the  parties  In  making  the  cour 
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tract  shall  be  ascertatned,  and,  'when  a8cei> 
talned,  shall  be  enforced.  This  rule  the  trial 
court  Invoked,  and  properly  so;-  and  without 
pattslng  to  consider  whether  oral  evidence 
was  admissible  to  show  the  intenttoh,  foi 
no  objection  was  offered  to  the  evidence,  we 
are  confronted  with  this  question:  Is  there 
anything  in  the  nature  of  an  option  agree- 
ment which  prevents  the  option  holder  from 
transferring  his  interest  to  a  third  party,  in 
the  absence  of  any  evidence  that  the  parties 
to  the  agreement  in  the  first  instance  intend- 
ed the  right  created  to  be  pergonal  to  the 
option  bolder?  No  nsefnl  purpose  could  b^ 
served  by  a  review  of,  or  reference  to,  the 
conflicting  decisions.  There  is  not  any  rea- 
son suggested  why  the  same  rules  of  law 
which  apply  to  contracts  generally  should 
not  be  Invoked'  with  respect  to  an  option 
agreement,  so  far  as  the  character  of  the  lat- 
ter admits  of  their  application,  and  ^e  do 
not  know  of  any. 

I»]  "While  the  rule  Is  uniform  that  a  per- 
son may  contract  with  whom  he  pleases  and 
may  refuse  to  contract  with  any  particular 
person,  still  the  rule  is  equally  well  settled, 
as  stated  In  4  Cyc.  20,  as  follows:  "As  to 
assignability  of  private  contracts,  it  may  be 
stated  as  a  general  rule  that  rights  arising 
ont  of  agreements  or  contracts  between  pri- 
vate individuals  may  be  assigned,  in  the  ab- 
sence of  any  provision  or  stipulation  In  the 
agreemei)t  or  contract  to  the  cqn^ary." 
Certain  well-recogni«ed .  exceptions' '  to  that 
rule  arise  ii|  case  the  right  is  coupled  with  ^ 
liability,  or  the  contract  Involves  the  rela- 
tion of  personal  conddence,  or  the  contract 
fs  for  personal  services;  and  the  reason 
for  these  exceptions  is  apparent  at  once!  A 
person  might  be  willing  to  employ  a  particu- 
lar person  as  his  confidential  agent,  whereas 
lie  would  not  be  willing  that  some  one  else 
should  perform  the  services  for  him,  or  he 
might  be  willing  to  pay  a  given  price  to  a 
particular  artist  for'  a  painting  by  blm,' 
whereas  he  would  hot  be  willing  to  pay  the 
same  price,  or  possibly  any  price,  for  a  paint- 
ing upon  the  same  subject  by  some  one  else. 
"  [7]  But  since  the  contract  in  question  does 
not  Involve  relations  of  personal  confidence 
or  skill,  and  the  right  Is  not  coupled  with' 
any  liability,  there  Is  not  any  reason  wby 
Anderson's  assignee  '  cannot  perform  the 
agreement  as  well  as  Anderson  himself.  It 
Involved  simply  the  payment  in  cash  of  the 
amonnt  of  the  purchase  price  mentioned  In 
the  agreement.  The  rule  that  rights  arising 
from  contracts  between  private  Individhals 
are  assignable,  and  that  nonassignability  is 
the  exception,  was  recognized  by  this  court 
In  Fllnner  v.  McVay,  37  Mont  306,  96  Pac. 
340,  19  L.  B.  A.  (N.  S.)  879,  15  Ann.  Cas. 
1175.  Since  It  appears  In  this  Instance  that 
It  was  not  the  Intention  of  the  parties  to 
the  agreement  that  the  right  secured  to  An- 
derson should  be  personal  to  him,  and  since 
the  execution  of  the  agreement  does  not 
Involve  any  question  of  personal  confidence 


Or  skflj,  #e^  think  the  case  falls  within  'tiie 
general  rule  and  that  the  right  was  assign- 
able, and  that  'W'inslow  may  enforce  the 
same  In  a  court  of  equity. 

[I}' The  record  disposes  that  the  consid- 
eration for  the  option  was  the  lease,  which 
by  its  terms  was  made  nonassignable  with- 
out the  consent  of  the  lessors;  and  it  is  now 
Insisted  that  by  giving  the  quitclaim  deed 
Anderson  assigned  the  lease  wlthofut  bis  les- 
sors' consent,  thereby  forfeiting  his  rights 
under  it,  and  that  in  effect  the  lease  ceased 
to  exist  and  in  consequence  thereof  -  the  con- 
sideration Yor  the  option  agreement  failed, 
and  defendants  were  at  liberty  to  withdraw 
the  offer,  as  they  assumed  to  do-  in  the  writ- 
ten notice  of  March  1st.  Subdivlsioh  4  of  sec- 
tion 7271,  Revised  Codes,  reads  as  follows: 
"Any  tenant  or  subtenant,  assigning  or  sub- 
letting, or  committing  waste  upon  the  de- 
mised premises,  contrary  to  the  covenants  of 
his  lease,  thereby  .terminates .  the.  lease,  and 
the  landlord,  or  his  successor  ia  estate,  shall 
upon  service '  of  three  days'  notice  to  quit, 
upon  the  person  or  persons  in  possession,  btt. 
entitled  to  restitution  of  possession  of  sucn 
demised  premises,  under  the  provisions.- of 
this  chapter."  The  provision  for  nonassign- 
ability contained  In  the  lease  was  clearly  .in- 
tended for  the  benefit  of  the,  lessors;  but' 
such  right,  or  the  breach,  of  .the i  coodltloow 
they  oovld  -waive  if  they  chose  to  do  so. 
The  statute  above  merely  ^ives  them  a  right 
which,,  th^  could  assert  or  not  as  they! 
eleeted.        -  .     < 

[9]  The  lease  provides  -for  Its  termination 
upon  10  days'  notice  Crom  the  lessors,  in 
case  of  a  breach  by  the  lessee;  but  therec; 
ord  ^ails  to  show  that  the  lessors  avalled- 
tbeipselve^  of  the  privilege,,  and,  in  the  Aty- 
sence  of  such  showtng,  "the  case  stands  as 
if  no  restriction  had  been  imposed,  or  as  if 
the  lessor  had  given  his  Consent  to  the  As- 
signment" Jones  V.  MoBc;-ief-Cook  Co.,  25. 
Okl.  856,  108  Fae.  403,  and  cases  therein 
dted.  The  -violation  of  the  covenant  against 
assignment  gave  to  the  lessors  the  right  to; 
declare  the  lease  terminated  and  end  the 
term;  but  this  right  they  waived  by  a  fail- 
ure to  exercise  it  Garcia  v.  Gunn,  119  CaL' 
315,  51  Pac.  694;  Scott  v.  Slaaghter,  86  Tex:: 
Civ.  App.  624,  80  S.  W.  643. 

[10]  Finally,  it  )$  urged  thjit  there  never, 
was  an  acceptance,  of  the  offer  contained  in 
the  option  agreement  It  is  insisted'  that  an 
acceptance  involved  the  Sctnai  payment  or 
tender  of  the  purchase  money,  and  this  is 
correct,  unless  the  defendants  by  thelx  oon-o 
duct  excuse  actual  tender. 

[11]  The  law  does  not  require  the  doing  of' 
an  Idle  act;  and  but  for  the  declarations  of 
defendants  in  their  written  notice  of  Mardi. 
list,  and  their  oral  declarations  to  the  plain-;, 
tiff  on  March  10th,  plaintiff  would  fall  by 
reason  of  his  failure  to  make  actual  tender. 
But  when  the  defendants  notified  him  on 
March  1st  that  they  would  not  abide  by 
the  option  agreement,  and  when  on  March 
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lOth  they  ^pecmcally  told.bUn  that  It  was 
useless  tor  him  to.pffer  tbenti,  th^  money,  as 
tbey  would  not  accept  It,  t^ey  thereby  re- 
leased the  plaintiff  from   the  necessity  of 
actually  producing .  the  money  and  offering  it 
to  them,  so  long  as  he  showed  Iilmself  ready, 
able,  and  willing  to  pay  the  money  and  re- 
ceive the  deed.    Long  r.  Needham,  37  Mont. 
408,  96  F4C.  731;  Finlen  t.  Ueluze,  32  Mont 
354.  80  Pae.  918;    Christiansen  v.  Aldricb, 
30  Mont  446,  76  Paq.  1007. 
'  We  deem  It  unnecessai?  to  give  particular 
consideration  to  other  questions  presented; 
.  The  Judgment  and  order  are  affirmed. 
.  Attlrmed. 

[  BBAMTI/T,  C.  J.,  and  SMITH,  J.,  concur. 


HAMJBACH  V.  WABD  et  al. 

(Supreme  Court  of  Washington.    July  18, 
1912.) 

i,  Statutes  (|  120*)— Title— Sufficienot. 

Act  March  18,  1909  (Laws  1909,  c.  207) 
S  2,  providing  that,  if  any  manicipal  corpora- 
tiMt  rail  to  require  a  contractor  to  give  a  bond 
to -secure  laborers,  materialmen,  etc,  it  shall 
Ibe  liable  for  the  full  amount  of  all  debts  so  in- 
curred by  such  contractor,  is  not  unconstitu- 
tional for  failure  to  express  this  obligation  in 
its  title,  which  is  an  act  "requiring  bonds  from 
conttactoirs  contracting  to  do  public,  work  con- 
ditioned to  pay  laborers,  mecnanics,  material- 
men and  others";'  the  purpose  of  the  Oonstitu- 
tion  being  merely  to  require  the  title  to  dis" 
close  the  soope  of  the  statute. , 
I, [Ed.  Note.— For  other  cases,  see  Stat\iteak 
Cent  Dig.  §{  168-172;  Dec  Dig.  |  120.*] 
a.  MnNiciPAL  CoBPORAHONS  (I  376*)— Cqn- 

TBACTS — Bonds — Statutes. 

Under  Act  March  18,  1909  (Laws  1909,  c 
207)  f  2,  providing  that,  if  a  municipal  corpo- 
ration shall  fail  to  talis  the  required  bond  from' 
a  municipal  contractor,  it  shall  be  liable  for 
the  full  amount  of  all  debts  incurred  by  him, 
where  no  bond  was  talien  for  debts  by  the  con- 
tractor for  public  worlc,  even  though  the  con- 
tract with  him  did  not  comply  with  the  neces- 
sary formal  requisites,  it  is  hable  for  debts  in- 
curred by  the  contractor. 

[Ed.  Note. — For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  |{  911-918;  Dec.  Dig. 
i  376.*] 

8.  Municipal  Coepobations  (8  376*)— Con- 
tracts—BowDft— Statu  ths. 

Under  Act  March  18,  1909  (Laws  1908,  c. 
20T)  {  2,  providing  that  the  municipality  on 
failing  to  take  a  bond  from  a  contractor  shall 
be  liable  for  all  debts  incurred  by  him,  the  con- 
tractor's creditors  can  only  recover  the  reason- 
able value  of  goods  or  labor  furnished,  and  so, 
while  one  cannot  sue  on  a  contract  and  recover 
on  quantum  meruit,  evidence  that  the  agreed 
price  of  goods  furnished  was  their  reasonable 
value  is  admissible. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  g|  911-913;  Dec  Dig. 
f  876.*] 

4.  MuNiciPAi.  Corporations  (|  876*)— Con- 
BfTBUCTioR — Penal  Statutes. 

Act  of  March  18,  1909  (Laws  1909,  c 
207)  i  2,  providing  that  a  municipality  shall  be 
liable  for  all  debts  incurred  by  a  public  con- 
tractor where  it  has  not  taken  a  bond  for  the 
payment  of  such  debts,  is  not  penal,  but  reme- 
dial  in   its   nature,    in   no   way   differing   from 


statutes  fivmg  liens  upon  the  property  of  pri< 

yate  owners. 

tEd.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent.  Dig.  H  Ml-913;  Dec  Ing. 
>a76.»]  ■ 

Department  1.  Appeal  from  Superior 
Court,  Snohomish  County ;  W.  P.  Bell,  Judge. 

Action  by  A.  Hamliach  against  H.  B. 
Ward  and  the  City  of  Edmonds.  Judgment 
for  ptaintlrt,  and  defendants  appeal.  Af- 
flrnied. 

,    S,  J,  White, 'of  Ediuonds,  for  appellants. 
Peterson  &  Macliri^^,  ift,  Sea:ttle,  for  respoudn 

ent '  ,'• 

GOSE,  J.  This  action  was  brought  under 
the  provisions  of  the  statute.  Laws  1909,  p. 
716.  It  is  alleged  in  the  complaint  that  the 
plaintiff  and  his  assignors  iumlshed  mater 
rial  for  and  performed  labor  upon  the  dty 
hall  and  library  building  in  tbe  city  of  pd- 
monds,  a  city  of  the  third  class,  «it  the" .in- 
stance of  the  defendant  Ward,  that  Ward 
erected  the  building  under  a  contract  with 
the  city,  and  that  the  city  failed  to  take  ai 
bond  as  required  by  the  statute.  The  an-] 
swer  admits  that  Ward  erected  the  building,' 
and  that  the  building  is  the  property  of  the 
city,  but  denies  that  the  city  entered  into  a 
contract  with  bim  for  its  construction. 
There,  w^s  a  judgment  for  .  the.,. plaintiff 
against'  the  city,  and  it  has  appealed.  , 

[1]  The  appellants' .first  cpntentlon  is  t}»Rt 
the  title  of  tbe  4Ct  Is  not  sufficiently  broad 
to  embrace  tbe  obligation,  which  section  S\ 
puts  upon  municipalities  failing  to  tak^  a> 
bond.  The  title  of  the  act  ia  as  follows  i 
"An  act .  requiring  bonds  from  contractors 
contracting '  to  do  public  work,  conditioned 
to  pay  laborers,  mechanics,  materialmen  and 
others."  While  the  title  might  well  b^vcs, 
been  more  specific,,  we  .think,  it  is  sufficiently, 
comprehensiye  to  diaclqsa  tbe  object  of  tba 
act  within,  the  meaning  of  the  Constitution. 
The  purpose  of  the  constitutional  provision 
is  to  require  tbe  title  of  an  act  to  call  a|>] 
tention  to  tbe  subject-matter  of  tbe  legisla- 
tion, so  that  one  read.i.ng  it  may  know  wha,t 
matter  is  being  legislated  upon,  "and  it  l» 
sufficient  when  it  is  broad  enough  to  accom-^ 
plish  that  purpose."  State  ex  rel.  Zent  y. 
Nichols,  50  Wash.  SOS,  97  Pac.  728.  See,  al- 
so, State  v.  Montgomery,  57  Wash,  192,  106 
Pac.  771;  State  v.  Ames,  47  Wash.  328,  92 
Pac,  137 ;  State  ▼.  Merchant  48  Wash..  69,. 
92  Pac.  890;  State  ex  rel.  McFadden  v. 
Shorrock,  55  Wash.  208,  104  Pac.  214;  Na- 
tional Surety  Co.  v.  Bratnolter  Lumber  Co., 
122  Pac.  337;  State  ex  rel,  v,  Superior 
Court,  124  Pac,  484.  This  title  was  consid- 
ered in  tbe  Bratnober  Case,  where  we  said: 
"The  act  here  Involved,  both  in  its  title  and 
body,  relates  only  to  securing  claims  by  con- 
tractor's bonds,  and  has  no  reference  what- 
ever to  liens.  Its  title  we  tbink  fairly  sug- 
gests all  that  is  necessary,  as  to  who  are  to 
be  secured  by  such  bonds  in  the  body  of  the 
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act"  A  reading  of  these  caa^  will  disclode 
tbat  this  coui^  has  adopted  a  rule  of  liberal 
Interpretation,  and  has  declined,  to  reject 
any  part  of  an  act  where  the  title  discloses 
Its  general  object,  and  Is  not  misleading. 

[2]  The  contract  recites  that  it  is  entered 
into  by  Ward,  as  the  party  of  the  first  part, 
and  tta6  dty  of  Edmonds,  as  tiie  party  of  tHe 
second  part,  and  la  signed,  "William  Keeler, 
Mayor,  H.  V.  Allen,  Ttiomas  Hall,  Oommit- 
tee."  It  is  contended  that  the  contract  was 
not  l^aiit  executed,  and  that  the  city  did 
not  confer  upon  tlie  committee  the  power  t6 
enter  into  the  contract  These  questions  we 
need  not  consider.  The  evldeDce  shows  that 
the  goods  were  furnished  at  their  reasonable 
value ;  that  they  wete. actually  used  ib  the 
constmetion  of  the  bnildtng;  that  they  have 
not  been  paid  for;  and  that  the  city  has 
accepted  the  building,  and  is  using  one  floor 
as  a  city  library  and  the  other  as  a  dty  hall. 
In  taie  beginning  the  city  had  an  offer  of  a 
gift  of  95,000  from  Mr  O&megie,  to  be  iHed 
iai  tiW  construction  et  -a  free  public'  library 
building.  Tlie  offer  was  accepted,,  aad  the 
money  was  received  and  used  in  the  con- 
stmcUon  of  the  building.  The  building  was 
made  large  diongh  to.  serve  the  twofold  pur- 
pose of  a  Utnapy  and  a  city  hall,  and  the 
$5,000  was  found  to  be  inadequate  for  the 
doable  purpose.  We  think  the  words  con- 
tained in  the  act,  "shall  contract. with  any 
penoB  olr  corporation  to  do  any.  woik  for 
the  state,  county  or  onuilclpaliiey,"  etc4'  have 
reference  to  the  actutll  relatiski'  created  rstii- 
er  tban  to  the  strict  legal  relation.  The  dty^ 
had  actual  knowledge,  while  the  building  waa 
la  course  of  construction  that  Ward,  wheth- 
er empowered  to  do  so  or  sot  was  .assuming 
to  represent  it,  And,  after  the  building  was 
completed,  it  accepted  it,  afid  has  since  oa- 
copied  it  It  i»  not  oontended  tint  the  city 
did  not  have  the  poorer  te-  enter  into  the  con- 
ttact  but  the  coBtention  is  that  the  con- 
tract was  irregularly  executed.  The  obliga- 
tlons  Sowing  from  a  imwer  irregularly  ex- 
ercised by  a  municipality  or  a  munidpal  of- 
ficer are  v«ry  different  from  those  which  fol- 
low an  a;tfaempt  to.  exerdae  a  power  that  does 
not  exist  in  such  municipality  or  officer.  In 
the  case  at  bar.  the  city  actually  constructed 
the  building  through  Ward,  whom  It  recog' 
nlzed  as  a  contractor.  We  are  unwilling  to 
announce  a  rule  of  construction  which  would 
require  every  person  furnishing  a  few  dol- 
lars worth  of  material  for  a  public  work,  or 
performing  a  few  dollars  worth  of  labor 
tbereon,  to  ascertain  at  his  peril,  whether 
the  governing  authorities  had  observed  all. 
the  formalities  of  the  law  prior  to  entering 
into  the  contract.  Such  a  construction  would 
defeat  the  purpose  of  the  law.  As  was  said 
in  Bell  V.  Kirkland,  102  Minn.  213, 113  N.  W. 
271,  13  li.  R.  A.  (N.  S.)  703,  120  Am.  St.  Rep. 
621 :  "By  what  authority  or  reasoning  Is  one 
selling  material  to  a  municipal  contractor 
made  the  curator  of  public  interests,  and  re- 


quired to  do  Independently, .the  work  of  the' 
counsel  for  the  city  as  ,lo, Correctness  of  tli 
ties,  or  of  the  engineer  as  to  the  feasibility 
of  the  construction  of  a  sewer  or  Its  utility 
when  constructed?    What  considerations  re- 
move him  from  the  protection  of  the  pre- 
sumption of  performance  of  official  duty  by ' 
which  i>ersons  dealing  on  the  faith  of  Instru- 
ments ordinarily  have  the  right  to  rely?". 
The  better  view  Is.  that,  where  one,  assum-, 
Ing'to  be  a  contractor,  is  engaged  in  the. 
prosecution  of  a  )publlc  work,  such  as  the 
authorities  are  authorized  to  carry  on'dnd, 
with  their  knowledge  and  consent,  those  who 
furnish  Uibor  and  material  for  the  work  may" 
r6ly  upon  the  presumption  that  the  public' 
authorities  have  done  their  duty, .  a^d .  Ha- 
sume  without  investigation  that  he  is  a  con-, 
tractor.    This  principle  Is  supported  by. the, 
following  authorities:    Oreen   v.   Okanogan 
County,  60  Wash.  309,  111  Pac,  220,  114  Pac. 
457  i    Fransioli  v.  Thompson,  65  Wash.  260, 
104  Pac.  278;   Kansas  City,  etc.,  Oo.  t.  Na-,' 
tlonal  Surety  Co.,  167  Fed.  496,  93  C.  0.  A.. 
132;    Bell   v.   Kirkland,   supra;    Asplnwall-. 
Delafleld  Co.  v.  Borough,  etc.,  i?29  Pa.  1,  77 
AtL  1098 ;    People  v.  Bo^rd,  .etc.,^,  143  App. ; 
Dlv.  722,  128  N.  Y.,  Supp.  638.    In  the  Green  _ 
Case  a  taxpayer  sought  to  enjoin  the  execu-'' 
tlbn  o'f  a  contract  let  by  the  cpun't^  for  the' 
conlstriiction  of  a  bridge.    Fend^g  '  the  ac- : 
tloQ  the  bridge  ^as  completed  ami  payment 
made.     We  held  that  the'  contract  had  not 
been  legally  entered  Into^  but  that  the  county 
was  liable  to  the  builder  for  th6  rea'spnabla'' 
Value  of  the  bridge.     While  that  c«Se  db.es' 
not  rest  upon  the  statute  under  considera- 
tion in  the.cas.e  at  bar,  it  disclo.ses  the  ^ul- 
tabte  -fleif  ddbpted  by  this  oburt,' 'where  'a 
municipality  receives  the  benefit  of  a 'heed-' 
ed  improvement  which  tt  had  the  power  to 
make,  and  seeks  to  retain  the  improvement, 
and/  at -the  same  time  avcJd  Ma^lity  Pox.  Up 
cr^tion.     In  the  Kansas  City  Case  a  con- 
tractor's bond  was   given  under  k  statute 
similar  to  our  statute.    The  work  was  com- 
pleted by  the  contractor  under  the  super- ' 
vlsiori  of  tfie  city,  and  then  accepted  ahd  ap- 
proved.    The  contractor  failed  to   pay   the 
plaintiff  for  material  furnished  for  the  work, 
and  he  brou^t  suit  upon  the  bond.     The 
contract'  was  held  to  be  illegal,  but  a  recov- 
ery upon  the.  bond  was  permitted.     It  was 
there  contwided  that  the  illegality  of  the 
contract  extended  to  and  vitiated  the  bond. 
In  meeting  this  argument  the  court  said: 
"The  plaintiff  could  have  established  its  case 
without  any  aid  from  the  illegal  contracts. 
It  is  true  that  it  pleaded  those  contracts  in 
its  complaint  and  introduced  them  as  part 
of  its  case  upon  the  trial.     This,  however, 
was  not  necessary.    The  proof  of  the  bonds, 
and  the  nonpayment  of  the  purchase  price  of 
the  brick  used  in  constructing  the  improve- 
ntents  referred  to  in  the  honds,  would  have 
made. out  a  complete  case  in  plaintifTs  fa- 
vor."   The  manifest  purpose  of  the  statute 
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Is  ,to^  give  laborers  and  materialmen  tbe 
same  protection  In  pe  absence  of  a  bond 
that  they  would  have  with  the  bond;  in 
short,  to  substitute  the  credit  of  the  muillc- 
Ipallty  for  thie  bond. 

[3]  Authorities  are  cited  to  the  effect  that 
one  cannot  sue  upon  a  contract  and  recover 
upon  a  quantum  meruit.  It  Is  true  tlie  com- 
plaint alleges  the  "agreed"  price  of  the  labor 
and'  material,  but  the  evidence  .  admitted 
without  objection  is  that  flie  goods  werss  d^ 
livered  to  the  contractor  at  their  reasonable 
vplue.  "Without  regard  to  the  contract  price 
the  respondent  can  recover  only  the  reason- 
a'ble  value  of  the  labor  and  goods.     F.  T, 


£rowe4  Co.  v.  Adkinson  Const.  Co.,  121  Pac;,  ^^^  i,nppoved  lots  in  the  city  of  Tacoma. 


841. 

i;4]  It  M  argued  that  the  statute,  in  so 
far.as'lE  gives  a  right  of  action  against  the 
municipality,  Is  peqal.  In  its  nature,  and 
must  .be,  strictly  .con^trued,  and  f^bat  the 
word  "contract"  must  be  held  to  ipeana 
contract  execnted  in  conformity  with  all  tie 
fo'):malitlf8  of  law.  '  The  statute  is  not  penal, 
but  remedial  In  Its. nature.  It  does  not  dif- 
fer In  this  respect  from  the  statutes  giving 
a  lien  upon  the  property  of  a  private  owner, 
for  goods  furnished  the  contractor,  In  tfie 
one  case  the, property  itself' is  bolden  as  se- 
curity for'  the  debt^  and  in  the  other.  In  ^be 
absence  0^  , a  bond,  the  state  imposes  a  lia- 
bility upon  Itself  and  its  members  for  the 
reasonable,  value  of  labor  and  property  for 
which  It  receives  a  benefit .  The  statute  Is 
simply  the  recognition  of  an  equitable  ob- 
Ujgatlon.   . 

XhiB  Judgment  is  (^fllrmed.  , 

,  CHADWICK,  PABKEE,  and  CROW,  JJ., 
concur. 


SHORES  et  nx.'t.  HUTCHINSON  et  al. 

(Saprenxe  Court  of  Washington.    July  17, 
..  1912.) 

COBFOBATSONS    (f  117*)— SAIB  OF  STOOK-i-DI!- 

c:;ipnoN;.GoN8TiTUTiifa  Fbaco -r Eeuancb 

ON  Repeesentations. 

Where,  before  a  purchaser  of  corporate 
stock  paid  therefor,  lie  attended  stockholders' 
meetings  at.  which  the  corporation  affairs  were 
disclosed,  and>  at  which  a  detailed  statement  of 
its  financial  condition  was  read  showing  that 
more  capital  was  needed  immediately  to  keep  it 
a  going  concern,  and  had  a  conveFsation  with 
the  manager  of  its  factory  in  which  its  pros- 
pects were  disclosed,  he  could  not  later  re- 
scind tbe  transaction  and  recover  back  the 
consideration,  although  the  seller,  who  occupied 
no  fiduciary  relationship  towards  the  purchas- 
er, told  him  that  stock  bad  been  recently  sold 
for  $.90  a  share,  and  that  it  was  worth  that, 
and  furniriied  him  balance  sheets  Wliich  may 
have  overvalued  the  company's  assets,  since 
the  seller's  statements  were  mere  matter  of 
opinion,  and  the  purchaser,  baving  investigated 
the  matters  himself,  was  not  Justified  in  rely- 
ing on  the  opinion  of  the  seller. 

[Eld.  Note.— For  other  cases,   see  Corpora- 
tions, Cent  Dig.  |  50d;   Dec.  Dig.  t  117.*] 


Department  2.  Appeal  from  Superior 
Court,  Pierce  County;  C.  M.  Easterday, 
Judge. 

Action  by  E.  A.  Shores  and  wife  against 
Ernest  Hutchinson  and  others.  From  a 
Judgment  dismissing  the  action,  plaintiffs 
appeal.    Afiirmed. 

Gordon,  Slasterday  &  Aakren,  of  Taeoma, 
for  appellants.  Bates,  Peer  4k  Peterson,  of 
Tacoma,  for  respondentB. .. 

ELLIS,  J.  TUB  lis  an  action  by  E.  A. 
Shores  and  wife  against  Emset  Hutchinson 
and  wife  to  set-aside  a  transfer  and  oonv^- 
ance  by  plaintiffs  to  the  defendants  of  cer- 


wlth  the  housahoid  furniture  therein,  certain 
timber  lands  In  Thur^tbn  county,  and  certain 
standing  timtier  in  Jefferson  county,  made  la 
exchange  for  320'St]are8  of  the  capital  stodc 
of  Michigan  Furniture  Company,  hereinafter 
cailled  the  -  company.  .  The  company  bad  a 
capital  stock  of  $160|000,  divided  Into  1,500 
shares  of  a  par  value  of  (100  each.  1,255 
shares  of  an  aggregate  par  value  of  (125,500 
had  been  Issued,  i  The;  grounds  upon  which 
rescission  Is  sought. are  alleged  fraudulent 
representationa  by  the  defendants  as  to  the 
amount  and  valne  of  the  .assets  of  tbe  cor- 
poration and  as  to-  the  vallie  of  the  stodc, 
and  misrepresentation  anfl  concealment  as 
to  the  extent  of  Its  liabilities.  A  trial  on 
the  mMts  resulted  in  a  dismissal  of  tbe  ac- 
tion.   The  plaintiffs  have  appealed.- 

The  evidence  is  voluminous  and  conflicting. 
No  good  purpose  would  l>e  served  by  review- 
ing It  In  detail.  It  will  suffice  to  say  that, 
upon  a  careful  consideration  of  Ihe  state* 
ment  of  facts,  we  are  satisfied  that  the  fol- 
lowing factis  were  established  by  a  fair  pre-  ' 
ponderance  of  tbe  evidence.  In  the  latter 
part  of  January  or  early  in  February,  1911, 
the  respondent  Ernest  Hutchinson,  who  had 
recently  retired  from  the  presidency  and  - 
management  of  the  company,  desiring  to  dis- 
pose of  his  stock  therein,  placed  It  In  the 
bands  of  the  real  estate  firm  of  Fettlg  & 
BusiBelle  for  sale,  advising  them  to  call  upon 
the  appellant  E.  A.  Shores,  who,  as  It  ap- 
pears, had  formerly  evinced  some  Interest  In 
the  concern;  After  considerable  h^otlatlon, 
which  was  condudted  mainly  If  not  wholly 
by  these  agents  with  the  appellant  E.  A. 
Shores,  an  agreement  was  reached  by  which 
the  320  shares  of  stock  were  to  be  transfer- 
red to  the  appellants  in  exchange  for  the 
property  sought  to  be  recovered  In  this  ac- 
tion. A  contract  evidencing  this  agreement 
was  executed  by  the  appellants  and  respond- 
ents on  February  16,  1911.  It  provided  that, 
if  the  respondents  within  30  days  from  the 
date  of  the  contract  deliver  to  the  appellants 
the  320  shares  of  stock  duly  and  regularly 
Issued  to  E.  A.  Shores,  the  appellants  would 
thereupon  deliver  their  deeds  of  the  prop- 
erty to  the  respondents.    The  respondents,  at 
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tbe  tline  of  the  aiding"  of 'the' conteibt, '  dJBx  ' 
llvered  the  «tack  to  the  appeUanfea'.attanisy^' 
and  on  February  18,  1911,  tt  -was  traitaSerred 
to  the  appelant  B.  A.  Shores  upon  tti«  books 
«f  tbe  company.  The  stock  certificate  wa« 
actually  deliTenedtto  Shores  peraonally  about 
March  10,  1811.  While  be  testified  In  effect 
that  he  did  not  tionsider  himself  the  ownev 
of  the  stock  ontll  he  delivered  to  respondents 
deeds  of  the  property  on  Maroh'  14,  1911,  It 
is  undisputed  that,  between  the  making  of 
the  contract,  February  16th,  and  the  date  of 
the  delivery  of  the  deeds  to  the  respondents, 
March  14th,  he  attended  several  meetings  of 
the  stockholders,  and  was  xecognlaed  by  tbe 
company  as  the  owner  of  tbe  stock.  At  these 
meetings  It  aniears  that  the  aflbrins  of  the 
company  were  fully  dtscussed,  and  at  one  of 
them,  held  an  March  11,  1911,  a  detailed 
statement  of  its  flnandal  condition  was  read, 
showing  that  $30,000  was  immediately  re- 
quired to  keep  the  company  a  going  concern, 
and  the  appelliant  B.  A.  Shores  was  then  ap- 
pointed as  a  member  of  a  committee 'to  de- 
vise some  plan  for  financing  and  reorganls- 
tng  the  company.  He  also  attended  an  ad- 
journed meeting  of  the  stockholders  on 
March  14,  1011,  before  delivering  the  deed^ 
at  which  meeting  a  motion  was  carried  t* 
endeaTor  to  get  each  stockholder  to  pay  a 
30  per  cent,  cash  assessmmt,  or  put  op  60 
per  cent,  of  his  stock  for  the  purpose  of  rais- 
ing operating  capital.  In  the  latter  part  of 
February,  1911,  Shores  went  out  to  tbe  plant 
and  had  a  conversation  with  one  Bradner, 
the  manager  of  the  factory,  in  which  the 
management,  condition,  and  prospects  of  the 
company  were  discussed,  and  Shores  then 
told  Bradner  that  the  company  ought  to 
have  120,000  at  onoe,  thus  showing  that  be 
then  realized  that  the  concern  was  in  immb- 
dlate  need  of  working  capital  to  make  tt 
pay  and  to  preserve  a  value  In  the  stdck. 
There  was  also  evidence'  that  both  Shores 
and  Ms  son  visited  the'ltlant  and  looked 
over  the  goods  and  iiiAterlals  on  hand,  and 
that  Shores  and  hie  attorney  made  an  exam- 
ination of  the  Stock  books  and  reco'tds  of 
tbe  company^  WMK»  it  apj^ears'that,  prlot 
to  tbe  transfer  of  tbe  stock  on  February 
18th,  the  officers  of  the  company  declined  to 
give  Shores  information  and  diaconraged  the 
purchase  of  the  stock,  after  thbt  time  they 
accorded  to  him  every  opportunity  t»  «xam- 
Ine  the  books  and  16ok  into  tbe  affairs  of  tMft 
company.'  There  was  also  evidence  that 
Jones,  tbe  then  president  of  tbe  compAny, 
and  certain  other  stotAbolders  advised 
Shores  not  to'  purchase  tbe  stock.  He  seems 
to  bare  'entertained  tbe  Idea  that  these  jier- 
■ons  were  trying  to  depreciate  the  stock  In 
order  to  purchase  it  at  a  low  figure  them- 
selves, and  their  advice  merely  whetted  bis 
determination  to  become  a  stockholder. 

'We  fail  to  find  that  either  the  respondent 
Hntcfainson  or'  bis  agents  Fettig  and  ttna- 
selle  made  ^ny  r^r^sentatlon^  as  to  the 


vilTW  6f  the  stock  oi'  as  to  t&»  afTalfs  '«f 'tb» 
cbmpany,  which  could  have  reasonably  mls^ 
led'theiappeQants  as  to  what  tbej  were  trafl^ 
istg  f or,  or  as  to  its  worth.  Shored  testified 
fhat' Hutchinson  told  him  seme  of  the  stock 
bad  been  sold  for  00  cents  a  share,  aitdtiHit 
it  Was  worth  that.  While-  it  seems  to  be  ad-i 
mitted  that  either  Hutchinson  or  his  agents 
did  tdll  Shores  tluit  stbck  bad  been  sold'Ye- 
centiy  at  that  figure,  which  was  true,  Hntcb- 
inson,  Bttssefle,  and  Fettig  all  testtfled  that 
no  representatloB  was  made  at  anyttmeilny 
any  of  them  as  to  the  acthial  value  -of  tbe 
Stock.  They  testified  tttat,  at  tbe  tlm«<of  tb« 
signingof  the  contract  on'  February  l;St  1911, 
Bnsselle  told  Shores  that  th^ -  placed  no 
valut'on  tbe  stock  because  they  did  tiot- know 
what  it  was  worth,  and  thatShoi'es^nsweri 
ed  in  eCTect  that  he  did  not  want  any  laf6r- 
matlon  from  them,  as  he  preferred  to  get  bid 
information  "first-handed."  Certain  balance 
sheets  and  statements  of  bills  payable  came 
into  Shores'  -  hands',  pending  the  negotlationft. 
Il«  etaims'  tlmt  these  were  given  to  hlmby 
Hntchlnsohns  r^resenting  the  actual  cash 
Valuations  of  the  pvoperty,  accounts,  and 
debts'iof  the  company.  The  evidence  Is  by 
no  means  plain  that  any  of  these  >we0e  fm* 
ttlshed  to  him  by  Hutchinson  or' his  agents, 
but  It  is  plain  that  some  of  them' were  sa* 
cufed  by  falm  at  the  meetings  of  the  companjr 
yrbidii'he  attended. '  In  any  event,  they  Vrere 
what  they  purported  to  toe — mere  statemewta 
made 'from  tbe  books  of  the  compaAy-^-«nd 
th^e'Was  no  evidence  that -they'' -wera  BOt 
true  statements'  of  what'  the  books  shoiwedi 
While 'Some  of  these  statiemehts  probably 
showed  values  in  excess  of  the  '«dAbl:  value 
of  tbe  goods  on  band,  we  cannot  bellevevinn 
view  of  the  investigations'  shown-  tO'  harre 
been  made  by  Shores  and  thelcnowledge  of 
th«  actsal  financial  condition  of  the  company 
wMdh'was  brought  home  t0  htm  prior  to  the 
closing' of  tbe  transaction  by  'the  dell  very  <it 
the.  deeds,  that- he  was  actualiy-  deceived -by 
them  or  delivered'  his  deeds  <Ht  the  faittbrnrf 
what  these  statements  showed:  It  Is  trae 
that  the  company  was  placed  in  the  handb 
of  a  receiver  just  one  month  after' the  ap- 
pellants delivered  their  deeds  in  exchange 
for  tbe  stock,  tmt  it  seems  piain  that  the  ap- 
pellants knew,  or  ought  to  have  known  when 
the  deeds  were  delivered,  that  this  result 
would  follow  unless  the  plans  then  i)ending 
for  reorganizatiou  and  raising  a  working 
capital  were  sucoessflil.'  Bvery  «ne  'Coa<«m« 
ed,  including  the  appellants*  knew  that  th4 
fate  of  the  Miterprise  depended-  entir^y  ap>> 
on  the  ralring  of'a  large  working  capital. 
With  this  knowledge,  the  appellants  >  closed 
tbe  deal  and  delivered  their  deeds.      ' 

Bven  If  we  accord  absolute  verity  'to  the 
appellants'  testimony  as  to  the  rei»esenta- 
tions  alleged  to  have  been  made  by'  Huteta- 
insoni  they  must  be  treated.  In  view  of  the 
relation  and  situation-  of  -the  parties,  as 
mere  expfessltesof  o^Ulonj  not  constitutlog 
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grMibd  for  resclB&lon.  No  Mafldential  «ar  fi- 
duciary relation  between  the  partiea  existed. 
Tbey  were  dealing  with  eadt  other  at  arm's 
Isagth.  The  means  of  knowledge  were  open 
to  the  appellants.  No  artlflce  ot  any  kind 
was:  enaployed  to  prevent  them  from  availing 
themselvea  of  these :  meana  to  acquire  full 
knowledge. 

VTo  make  representations  fraudulent '  and 
therefore  ground  for  a  rescission  they  must 
be  representations  of  material  facts  and  not 
mere  natters  of  opinion  or  judgment.  In 
law  onO'  man's  judgment  or  opinion  is  as 
good  as  that  of  another.  It  would  be  folly 
in  a  person  to  ImpUeitly  confide  in  the  state- 
ments of  another  where  both  have  equal 
means  of  information."  Smith,  Law.  of 
Fraud,  I  126,  p.  143. 

"As  a  generalization  from  the  authorities, 
the  .various  conditions  of  fact  and  circum- 
stance with  respect  to  the  question  how  far 
a  party  is  justified  in  relying  upon  the  repre- 
sentation made  to  him  may  be  reduced  to  the 
four  following  cases,  in  the  first  three  of 
which,  the  party  is  not,  while  in  i  the  fourth 
be.. Is,  Justified. in  relying  upon  the  state- 
ments which  are  ottered  as  inducements  for 
Itim  to  enter  upon  certain  conduct:  (1) 
When,  before  entering  into  the  contract  or 
other  transaction,  he  actually  resorts  to  the 
proper  means  of  ascertaining  the  truth  and 
verifying  the  statement;  (2)  when,  having 
the  opportunity  of  making  such  examination, 
he  is  charged  with  the  knowledge  which  he 
necessarily  would  have  obtained  if  he  had 
prosecuted  it  with  diligence ;  (3)  when  the  rep- 
resentation is  concerning  generalities  equally 
within  the  knowledge  or  the  means  of  ac- 
quiring knowledge  possessed  by  both  parties ; 
(4)  but  when  the  representation  is  concern- 
ing facts  of  which  the  party  making  it  lias, 
or  is  supposed  to  iiave,  knowledge,  and  the 
other  party  has  no  such  advantage,  and  tlie 
circumstances  are  not  those  described  in  the 
first  or  the  second  case,  then  it  will  be  pre- 
sumed that  he  relied  on  the  statement;  he 
is  justified  in  doing  so."  Pomeroy,  Equity 
Jurisprudence  (3d  Ed.)  |  892. 

In  the  case  l>efore  us  the  appellants  not 
only  had  the  means  of  knowledge,  but  had 
actual  knowledge  of  the  necessitous  condition 
of  the  company  before  finally  consummating 
the  trade.  Manifestly  the  case  does  not  fall 
within  the  fourth  class  designated  by  Pom- 
eroy, so  as  to  give  ground  for  rescission.  It 
is  also  manifest  that  the  appellants  cannot 
be  heard  to  say  that  they  relied  upon  any 
r^resentatloDS  made  by  the  respondents  or 
their  agentSL  Tbey  entered  upon  an  Inde- 
pendent investigation,  and  there  is  no  evi- 
dence that  tb«iy  -  were  prevented  from  pur- 
suing it  by  any  act  of  the  respondents  or  of 
their  agents.  In  fact,  if  Fettig  and  Busselle 
are  to  be  beUered,  when  they  offered  to  as- 
sist Shores  in  securing  iaformation,  he  der 
clined  their  aid,  intimating  ihat  he  prefer- 
red to  secure  it  for  bimself.   All  of  this  was 


wUle'  the  contract,  of  etcbangs  .tnia  still  ex- 
ecutory, and  before  tlie  appellaats  had  de- 
livered their  deeds. 

"If,  after  a  representation  of  fact,  however 
positive,  the  party  to  whom  it  was  made  in- 
stitutes an  Inquiry  for  tilmself,  has  redOorse 
to  the  proper  means  of  obtaining,  informa- 
tion, and  actually  learns  the  real  facts,  he 
cannot  claim  to  have  relied  upon  the  misre^ 
resentatioi]  and  to  have  been  misled  by  it. 
Such  claim  would  simply  be  untrue.  The 
same  result  must  plainly  follow  when,  after 
the  representation,  the  party  receiving  It  has 
given  to  him  a  sufficient  o]H>ortunlty  of  ex- 
amining into  the  real  facts,  when  his  atten- 
tion Is  directed  to  the  sources  ot  biforma- 
tlon,  and  he  commences,  or  purports  or  pro- 
fesses to  commence,  an  investigation.  The 
plainest  motives  of  expediency  and  of  justice 
require  that  he  should  be  chajged  with  all 
the  knowledge  which  he  might  have  obtained 
bad  be  pursued  the  inquiry  to  the  end  with 
dlligeoce  and  completeness.  He  cannot  claim 
that  he  did  not  learn  the  trutb,  and  that  be 
was  misled."  Pomeroy,  Equity  Jurispru- 
dence (3d  Ed.)  I  893.  See,  alSQ,  Smith,  Law 
of  Fraud,  |  75;  20  Cyc  p.  02;  Slaughter's 
Administrator  v.  Gerson,  13  Wail.  3'79,  2Q  Lu 
Bd.  627. 

<  The  rale  announced  by  the  foregoing  au- 
thorities Is '  exemplified  in  the  following  de- 
cisions by  this  court:  Washington.  Central 
Imp.  Co.  V.  Newlands,  11  Wash.  212,  39  Pac. 
366;  English  v.  Grinstead,  12  Wash.  676,  42 
Pac.  121;  GrlflStb  v.  Strand,  19  Wash.  686, 
54  Pac.  613 ;  Walsh  v.  Bushell.  26  Wash.  576, 
67  Pac.  216;  Ople  v.  Pacific  Inv,  Co.,  26 
Wash.  605,  67  Pac.  231,  56  L.  R.  A.  778; 
Figott  V.  Graham,  48  Wash.  348,  93  Pac.  435, 
14  L.  R.  A.  (N.  S.)  1176;  Romalne  v.  Excel- 
sior, etc..  Gas  Machine  Co.,  64  Wash.  41,  103 
Pac  32. 

That  we  have  gone  as  far  as  other  courts 
in  sustaining  the  right  of  aggrieved  parties 
to  rescind  or  claim  relief  against  contracts 
induced  by  fraudulent  representations,  where 
there  is  evidence  of  abuse  of  some  confiden- 
tial or  fiduciary  relation,  or  where  the  par- 
ties are  not  upon  an  equal  tooting,  or  where 
the  means  of  knowledge  are  not  equally  open 
to  botta,  or  where  some  reasonably  suRlclent 
artifice  lias  been  employed  to  prevent  inves- 
tigation, or  where  it  is  made  evident  that  In 
any  otb^r  way  an  unfair  and  unconscionable 
advantage  has  been  taken  of  the  complaining 
party,  is  demonstrated  by  the  following  and 
many  other  decisions:  Wooddy  v,  Benton 
Water  Co.,  54  Wash.  124,  102  Pac.  1054,  132 
Am.  St  Rep.  1102;  Bailie  v.  Parker.  66 
Wash.  368,  105  Pac.  834;  Lindsay  v.  David- 
son, 57  Wash.  617,  107  Pac.  514;  Beat  v,  Of- 
fleld,.5»  Wash.  466,  110  Pac.  17,  30  L.  U.  A. 
(N.  8.)  55;  Jones  v.  Hawk,  64  Wash.  171. 116 
Pac.  642;  McMillan  v.  Hillman,  66  Wash,  27, 
US  Pac.  903. 

We  hav^  however,  never  Kone  so  far  as 
to  sustain  a  rescission  or  grant  other  relief 
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merely  because  the  expectations'  of  one  of 
the  parties  have  not  been  realized'  where 
the  parties,  as  here,  were  dealing  at  arm's 
length,  where  the  means  of  knowledge  were 
equally  open  to  both,  where  an  Independent 
Investigation  was  actually  undertaken  by 
the  complainant.  Where  do  artifice  was  em- 
ployed to  prevent  Its  prosecution,  and  where 
the  evidence  of  the  alleged  fraudulent  rep- 
resentations was  contradicted  by  evidence 
which  so  far  as  we  can  know,!  was  equal- 
ly credible.  It  is  familiar  law  that  one 
asserting  fraud  must  establish  it  by  clear 
and  convincing  evidence.  A  careful  consid- 
eration of  the  whole  record  Impels  us  to  the 
conclusion  that  the  decision  of  the  trial  court 
is  sustained  by  a  preponderance  of  the  evi- 
dmce. 
The  Jadgmeot  Is  affirmed. 

MOUNT  and  MORRIS,  JJ.,  concur. 


HOKO  RIVER  BOOM  CO.  T.  FAIR8E11VICB1 
et  ol. 
(Supreme  Court  of  Washington.    July  18, 
1912.) 

1-   ADVEBSE     POSSBSaiON     (f    71*)— COLOB    Of 

TiTLB— Void  Drd. 

A  void  deed  is  snfficient  color  of  title  to 
■tart  the  rumiinx  of  the  statute  of  limitations. 

[Ed.    Note.— For    other    cases,    see    Adverse 
Possession,  Cent.  Dig.  f|  386-401;    Dec.  Dig. 
I  71.*] 
2.  Taxation  (|  805*)— CancblLjoton  o»  Tax 

Deed— LmiTATioN  of  Actions. 

Under  Laws  1907,  c.  173,  requiring  actions 
to  set  aside  or  cancel  tax  deeds  or  for  the  re- 
covery of  ianda  sold  for  taxes  to  be  brought 
within  three  years  after  the  date  of  the  deed, 
but  providing  that  such  act  shall  not  apply  to 
actions  not  otherwise  barred  on  deeds  thereto- 
fore issued,  if  commenced  within  one  year  after 
the  passage  of  the  act,  an  action  to  cancel  a 
tax  acted  lasued  before  the  passage  of  that  act 
brought  within  three  years  after  the  date  of 
the  deed  but  not  within  one  year  after  the 
passage  of  that  act  cannot  be  maintained,  since 
that  act  divides  tax  deeds  into  two  classes,  one 
including  all  deeds  prior  to  its  passage,  and 
actions  to  cancel  deeds  of  that  class  must  be 
brought  within  one  year  after  the  passage  of 
the  act. 

[Bid.  Note. — For  other  cases,  see  Taxation, 
Cent.  Dig.  H  1593-1697;   Dec.  Dig.  |  806.*] 

&  LiiaTATioN  or  Actions  ({  e*)— Validity 

OF  Statutx. 

The  Legislature  has  the  same  power  to 
■borten  an  existing  limitation  of  actions  on 
causes  already  accrued  as  it  has  to  create  a 
new  limitation  so  long  as  it  provides  for  a  rea- 
sonable time  in  which  actions  may  be  brought 
after  the  new  limitation  becomes  effective, 

[E!d.  Note. — For  other  cases,  see  Limitation 
of  Actions,  Gent  Dig.  H  10-31;    Dec.  Dig.  | 

4.  IdjaiAinoN  OF  Actions  (|  4*)T-VAXiDnT- 

OF  Statute. 

A  statute  allowing  one  year  after  its  pas- 
sage within  which  actions  may  be  brought  on 
causes  already  accrued  is  n»t  invalid  as  fixing 
an  unreasonably  short  period  of  limitation. 

(Ed.  Note.— For  other  cases,  see  Limitation 
of  Actions,  Cent.  Dig.  f{  10,  11;  Dec.  Dig.  { 
4.*1 


Department  2.  Appeal  from  Superior 
Court,  Clallam  County;  Lester  Still,  Judge. 

Action  by  the  Hoko  Riwr  Boom  Company 
against  Alston  Falrservice  and  others.  From 
a  Judgment  for  defendants,  plaintiH  appeals. 
Affirmed. 

Trumbull  &  Trumbull,  Peters  &  Powell, 
and  Marlon  Edwards,  all  of  Seattle,  for  ap- 
pellant. William  B.  Ritchie,  of  Port  Angeles, 
and  Fletcher  &  Evans,  of  Tacoma^  for  re- 
spondents. 

MORRIS,  J.  This  appeal  Involves  the  con- 
struction of  the  act  of  1907  (Laws  1907,  c. 
173),  providing  a  limitation  upon'  the  com- 
mencement of  actions  to  set  aside  or  cancel 
deeds  issued  for  lands  sold  for  delinquent 
taxes.  The  Judgment  Is  based  upon  the  sus- 
taining of  an  objection  to  the  introduction 
of  evidence  made  at  the  commencement  of 
the  trial ;  and,  while  a  number  of  interest- 
ing questions  are  discussed  in  the  briefs  as  to 
the  proper  rules  of  law  applicable  to  the 
facts  alleged  In  the  amended  complaint,  the 
whole  case  hinges  upon  whether  the  action 
is  within  the  time  provided  for  under  the  act 
of  1907. 

[1]  If  it  Is  not,  even  though  we  should  con- 
clude, as  contended  by  appellant,  that  the 
deed  was  void  for  any  of  the  reasons  sug- 
gested on  this  appeal,  it  would  avail  noth- 
ing, since  we  have  a  settled  rule  in  tliis  state 
that  even  a  void  deed  is  color  of  title,  start- 
ing the  ruiuiing  of  the  statute  of  limitations. 
Mary  M.  Miller  &  Sons  v.  Simmons,  121  Pau. 
462. 

[2]  The  act  In  question  provides  that  all 
actions  to  set  aside  or  cancel  deeds  issued 
for  taxes,  or  actions  brought  for  the  recov- 
ery of  lands  sold  for  delinquent  taxes,  must 
be  brought  within  three  years  from  the  date 
of  the  deed:  "Provided,  this  act  shall  not 
apply  to  actions  not  otherwise  barred  on 
deeds  heretofore  issued  if  the  same  be.  com- 
menced within  one  year  after  the  passage 
of  this  act."  The  deed  in  this  case  was  is- 
sued Octol>er  27,  1906.  The  statute  became 
operative  March  16,  1907,  and  this  action 
was  commenced  October  26,  1909,  within 
three  years  after  the  deed  was  issued,  but 
more  than  one  year  atter  the  statute  l>ecame 
effective.  Appellant  contends  that,  inaspinch 
as  it  brought  action  within  three  years  from 
the  date  of  the  deed,  it  Is  within  time  as  It 
was  not  intended  by  this  act  to  cut  off  any 
right  of  action  short  of  three  years  from 
the  date  It  accrued;  while  respondent  as- 
serts that  the  deed,  having  been  Issued  prior 
to  the  passage  of  the  act,  Is  subject  to  the 
one  year  Ilmitattpn  named  In  the  proviso. 
The  latter  seems  to  us  to  be  the  true  and 
plain  meaning  of  the  law.  It  Is  evident  tl^at 
tbe  law  refers  to  two  classes  of  deeds  (1) 
deeds  issued  subsequent  to  March  16,  19<>7; 
(2)  deeds  issued  prior  to  that  date.  As  to 
the  first  class,  the  limitation  Is  three  years 
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from  the  day  tb6  de«d  Is  Issued.  The  sec- 
ond class  finds  a  limitation  fixed  at  one  year 
from  the  passage  of  the  act.  All  deeds  "not 
otherwise  barred"  must  fall  within  one  of 
these  two  classes,  according  to  the  date  of 
Issuance,  and  having  found  the  clasa  to  which 
any  deed  belongs  the  language'  fixing,  the 
limitation  of  action  Is  plain.  Prior  to  the 
passage  of  this  act  the  shortest  limitation 
barrj(ng  an  action  upon  a  tax  deed  was  seven 
years.  The  Legislature  did  not  wish  to  take 
away  the  right  of  action  then  existing  against 
such  deeds  as  were  still  within  this  seven- 
year  limitation:  neither  was  It  desired  to 
continue  the  old  statute  for  the  puri)ose  of 
saving  a  right  of  action  against  any  deed 
not  yet  barred.  All  such  deeds  were  group- 
ed In  the  second  class,  and  the  right  of  ac- 
tion thereon  limited  to  one  year  from  the 
passage  of  the  act.  This  would  extend  the 
old  limitation  period  to  some  of  these  deeds 
and  shorten  it  as  to  others.  But  It  would  at 
the  same  time  make  a  uniform  class  as  to 
the  right  of  action.  This  was  the  evident; 
purpose  of  the  proviso,  and  the  only  way  this 
uniformity  could  be  obtained.  There  could 
be  no  objection  to  the  extension  of  the  right 
of  action  as  to  those  deeds  against  which  the 
old  statute  had  all  but  run. 

[3]  Neither  could  there  be  any  valid  ob- 
jection in  law  to  shortening  the  time  as  to 
those  deeds  issued  Just  prior  to  the  passage 
of  the  new  statute,  and  which  had  approxi- 
mately seven  years  to  run  before  reaching 
the  bar  of  the  statute.  The  Legislature  has 
the  same  right  to  shorten  an  existing  limita- 
tion as  it  has  to  create  a  new.  one,  so  long  as 
It  provides  for  a  reasonable  time  in  which 
actions  might  be  brought  before  the  new  bar 
becomes  effective. 

[4]  It  would  hardly  be  contended  that  one 
year  as  fixed  in  this  act'  was  not  a  reason- 
able time.  To  hold  that  the  three-year  period 
first  fixed  by  this  act  applies  to  all  deeds 
Issued  within,  three  years  prior  to  the  pas- 
sage of  the  act  as  contended  by  appellant  is 
to  read  Into  the  statute  something  not  there, 
and  oyerlook.  the  plain  intendment  in  the  use 
of  tie  word  "heretofore''  in  the  proviso. 
"Deeds  lieretofore  Issued"  means  all  deeds 
heretofore  Issuied,  whether  Issued  one  day 
before  or  seven  years  before.  "Actions  not 
otherwise  barred"  would  apply  to  any  deed 
not  fully  seven  years  old  March  15,  1907. 
But,  whether  one  day  old  or  lacking  one  day 
of  the  full  seven  years,  they  were  all  classed 
together  as  "deeds  heretofore  issued,"  and 
against  which  actions  were  then  "not  other- 
wise barred."  In  McKean  v.  Archer  (0.  C.) 
S2  Fed.  791,  the  court  construed  a  statute 
of  limitations  reading  as  follows:  "The  fol- 
lowing actions  shall  be  commenced  within 
the 'period  herein  i^rescrlbed  after  the  cause 


of  action  has  accmed  and  not  afterwards: 
•  •  •■  Fifth.  Upon  promissory  notes,  bills 
of  exchange,  and  other  written  contracts  fox 
the  payment  of  money  heraafter  executed, 
within  ten  years;  Provided,  that  all  sucb 
contracts  as  have  been  heretofore  executed 
may  be  enforced  under  this  act,  within  such 
time  only  as  they  have  to  run  before  being 
barred  under  the  existing  law  limiting  the 
commencement  of  actions,  and  not  after- 
wards." 2  Gav.  &  H.  Rev.  St.  Ind.  1870,  p. 
158,  i  211,  par.  5.  Held,  the  main  part  of  the 
section  applied  to  contracts  executed  after 
the  enactment  of  the  statute,  and  all  con- 
tracts  executed  prior  to  that  time  should  be 
governed  by  the  terms  of  the  proviso.  The 
dividing  line  Is  no  plainer  In  the  Indiana 
statute  there  construed  than  it  Is  In  our  stat- 
ute. In  each  it  Is  the  day  upon  which  the 
new  law  became  effective.  In  Huber  v. 
Brown,  67  Wash.  654,  107  Pac.  850,  the  ac- 
tion was  brought  to  vacate  a  tax  Judgment 
and  set  aside  a  tax  deed  executed  September 
17,  1904.  ..The  action  was  commenced  De- 
cember 26,  1908,  fiotir  years  and  three  months 
after  (he  execution  of  the  deed,  and  more 
than  one  yiear  after  the  enactment  of  the 
1907  statute  of  llmitaUon,  and  It  was  held 
that  the  action  could  not  be  maintained; 
that,  even  though  the  tax  deed  was  void  be- 
cause based  upon  a  void  Judgment,  It  con- 
stituted a  sufficient  basis  for  the  running 
of  the  statute,  and,  not  having  been  com- 
menced within  one  year  after  the  statute  be^ 
came  effective,  the  action  could  not  be  main- 
tained. 

In  Cordln^r  v.  Dear,  55  Wash.  479,  104  Pac. 
780,  we  were  called  upon  to  determine  when 
this  statute  went  into  effect,  and,  referring 
to  different  Interpretations  to  which  the  lim- 
itation might  be  subjected,  held  that.  In 
either  event,  as  applied  to  that  case  the  lim- 
itation as  to  the  right  of  action  would  be 
sufficient,  since  in  the  one  case  It  would  be 
nine,  months  and  iu  the  other  one  year,  and 
either  would  be  a  sufficient  and  reasonable 
time.  Neither  of  these  cases  from  this  court 
Is  strictly  authoritative  here,  as  the  real 
point  at  issue,  which  was  determinative  of 
the  appeal,  did  not  Involve  the  point  here 
submitted,  although  It  is  apparent  that  Id 
the  Huber  Case  the  court  was  of  the  opinion 
that  an  action  upon  a  deed  issued  prior  ixx 
the  passage  of  this  act  must  be  brought  with- 
in one  year. 

Believing  that  this  action  is  barred,  in  that 
It  was  not  brought  within  one  year  subse- 
quent to  the  .time  when  the  act  of  1907  be- 
came effective,  we  sustain  the  ruling  of  the 
court  below,  and  the  Judgment  is  affirmed.   - 

MOUNT,  FULLERTON.  and  GOSE.  JJ, 
concur.    ELLIS,  J.,  took  no  part 
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HAYNES  T.  CITY  OF  SEATTLE. 

(Supreme  Court  of  Washington.    Jnly  29, 
1912.) 

1.  Nkougknck  (f  23*)— Childben  as  Tbeb- 

PA88ERS— ATTBACTITB    NUISANCK. 

Wbere  a  boy,  nine  years  old,  who«  with 
other  boys,  was  playing  on  eleotric  liglit  wire* 
loosely  strung  in  a  street  in  front  of  a  scliool- 
bouse,  was  caught  in  a  coil  of  the  wire  and 
injured,  the  city,  which  was  stringing  the  wires, 
could  not  escape  liability,  on  the  ground  that 
the  street  was  safe  for  persons  using  it  for 
a  lawful  purpose,  since  a  child  of  tender  years 
meeting  with  an  injury  on  the  street,  or  on 
private  premises,  ^though  a  technical  tfes- 
pasaer,  may  recover,  where  the  thing  causing 
the  iojury  was  left  exposed  or  uqguarded  near 
the  playgrounds  of  children,  .and  was  of  such 
a  character  as  to  be  alluring  or  attractive  to 
diildrea,  as  these  wires  were. 

[Ed.  Note. — For  other  cases,  see  Negligence, 
Cent.  Dig.  H  ,88,  34;   Dec.  Dig.  i  23.*] 

2.  Nkolioencb  (I  23*)— Thinob  AmtMrnVB 
TO  Childben. 

The  stringing  of  electric  light  wires  in 
such  a  manner  as  to  leave  loosely  strung  Wires, 
likely  to  attract  children,  in  front  of  the 
playground  of  a  public  school,  without  watch 
or  guard  of  any  kind,  was  gross  negligence. 
.  [Ed.  Note.— For  other  case^  6ee  Negligence, 
Cent.  Dig.  ||  33,  34;  Dec  Dig.  |  23.*] 

a  Appeal  and  Ekbob   (f  1051*)— Review— 
.  Babkless  Ebbob. 

In  an  action  against  a  city  for  injuries 
Tesulting  from  the  stringing  of  electric  light 
wires,  where  there  was  abundant  evidence 
that  the  dty  was  performing  the  work,  and 
this  question  was  not  contested  in  the  court 
below,  the  admission  of  declarations  of  the 
foreman  in  dtarge  of  the  work  as  to  the  city's 
relation  thereto,  if  error,  was  harmless. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  H  4161-4170;  Dec  Dig.  | 
106L*1 

4.  Appe«x  and  Ebxob  (i  1060*)— Review— ' 
Habuless  Ebbob. 

A  case  tried  without  a  jnry,  and  triable 
de  iMVO  in'  the  Soprems  Cottrt  on  the  record, 
is  not  reverailile  for  errors  in  the  admission 
of  evidence  on  which  no  inding  is,  or  needs 
to  be,  predicated. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  f|  4153-4160,  4166;  Dec 
Dig.  i  1060.*] 

5.  Damages  (|  131*)— ExcEsaivENEBS— Pbb- 

BONAX  InJUBIES. 

Where,  although  the  injuries  suffered  by 
a  boy,  nine  years  old,  were  not  permanent,  he 
was  severely  bruised  and  suffered  copsiderably 
temporarily,  and  did  not  dp  .  well  for  a  time 
thereafter  in  hia  studies,  a  verdict  of  $800  was 
not  excessive. 

[Ed.  Note. — For  other  oases,  see  Damages, 
Cent.  Dig.  H  357-367,  870,  371;  Dec.  Dig.  { 
131.*] 

Department  2.  Appeal  from  Superior 
Court,  King  County;  John  F.  Main,  Judge. 

Action  by  Robert  M.  Haynes,  a  minor,  by 
Manly  B.  Haynea,  his  guardian,  against  the 
City  of  Seattle.  From  a  Judgment  for  plain- 
tiff, defendant  appeals.    Affirmed. 

James  E.  Bradford  and  William  B.  Alli- 
son, for  appellant.  B.  H.  Gule,  of  Seattle, 
for  respondent. 


FULiLERTON,  J.  The  respondent,  a  mi- 
nor of  the  ftge  of  nine  years,  brought  this  ac 
tion,  by  his  guardian,  against  the  city  oC 
Seattle  to  recover  for  personal  Injuries.  At, 
the  time  he  received  his  injury,  the  respond- 
ent was  attending  one  of  the  primary  pulilic 
scbools  of  the  city  of  Seattle.  The  Mode 
upon  which  the  school  building  was  con- 
structed abutted  upon  a  street,  known  as 
Eleveotb  Avenue  North,  the  block  opening, 
directly  upon  the  street;  no  fence  or  bar- 
riers of  any  kind  being  erected  to  separate 
the  one  from  the  other.  On,  the  day  .of  the 
accident,  a  force  of  men  working  -for  th^. 
city  were  engaged  in  stretching  electric  light; 
wires  on  poles  set  on  the  margin  of  th^ 
street.  One  such  pole  was  set  In  the  strse^; 
near  the  corner  of  the  blqck  on  which  the 
schoolbouse  stood.  In  th«  performance  of 
tbelr  work,  the  wprlupep  placed  at  the  foot 
of  this  pole  a,  coil  of  wire,  passing  one  end' 
of  the  wire  over  a  crossarm  fastened  to  th^, 
top  of  the  pole,  some  35  feet  from  th» 
ground.  The  wire  was  then  loosely  strung 
for  some  three  or  four,  blocks  over  other- 
poles  set  along  the  street,  where  it  was  fas- 
tened to  a  cable.  ^,  tean^  of  horses  was 
hitched  to  the  end  of  the  cable,  and  the  wl^e; 
qtruqg  hy  the  horses  pulling,  the  same  along, 
aa  desired.  As  the  wire  >va8  pulled,  it.wot^i 
unwind  trwa  the  «oii  and  pass  over  tl^ 
crossarm^  This  worlt  was  going ,  oa  at  tbm 
time  of  the  afternoon. xecess  of  the  school,, 
when  the  respondent,  with  boys  of  his  age, 
was  let  out  of  the-  school  building.  The 
boys  were  attracted  to. the  moving  wire  and 
gathered  around  the  sama  ;  What  happepe4 
thereafter  is  well,  described  by  the  respond* 
ent  himself  in'  the  f (blowing  language:  "Ii 
was  playing  around  there,  and  a  lot  of  the. 
other- boys  were  playing  around  there,-  top; 
and  they  grabbed  hold, of  the  wire,  and  were, 
hoisting .  themselves  up  §  .UtUe  ways;  then 
they  "would  Jump  down  from  it.  They,  did 
that  for  a  while;  then  I  did  tlmt  Then 
I  beard  the  bell  ring,  sjid  I  jumped  down 
and  started  to  run.jfor  the  line,  get  in  line,- 
and  I  stepped  in  the  middle  of  the  coil.  The 
wire  wrapped  'ground  my  leg;  it  brought  me 
'way  up,. about  halfway  up.  Then  It  stopped 
a  while,  and  then  I  went  over  the  pole.  I 
tried  to  hang  onto  the  top,  but  I  couldn't  do 
It;  it  was  too  strong."  Iij  the  manner  thus 
described,  the  respondent  received  the  In- 
juries for  which  he  sues. 

At  the  time  of  the  accident,  the  employes 
of  the  city  engaged  in  stringing  the  wires 
were  all  at  some  distance  from  the  place  of 
Its  occurrence;  none  of  them, .  In  fact,  ber 
Ing  close  enough  to  be  a  witness  thereto., 
The  case  was  tried  by  the  court,  sitting- 
without  a  Jury,  and  resulted  in  findings  to- 
the  effect  that  the  Injury  was  the  result  of 
negligence  on  the  part  of  the  dty.  Damages 
were  assessed  in  favor  of  the  respondent 
In  the  sum  of  $800.    The  city  appeals. 
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[1]  The  appellant  challenges  the  sufficiency 
of  the  evidence  to  sustain  the  judgment.  It 
contends  that  It  is  without  liability  for  the 
accident,  for  the  reason  that  the  injured  re- 
siK>ndent  was  using  the  street,  at  the  time 
of  the  injury,  as  a  place  In  which  to  play, 
and  that  the  city's  obligation  to  keep  Its 
streets  free  from  ol)structlons  extends  only 
to  travelers  thereon,  or  persons  using  th^m 
for  some  other  lawful  purpose,  riot  to  i)er- 
sons  whose  Sole'  object  is'  amusement  or 
play. 

Some  of  the  cases  cited  by  the  appellant 
melintain  this  doctrine,  when  applied  to  in- 
juries received  from  mere  defects  or  ob- 
^ructions  in  the  street,  although  we  think 
it  may  be  questioned  whether  they  state  the 
general  rule,  even  when  thus  limited:  But 
the  facts  of  the  case  at  bar  bring  it  within 
anothier  principle.  A  child  of  tender  years, 
*hd  Ueets  with  an  injury  upon  the  streets, 
or  upon  the  premises  of  a  private  owner, 
though  a  technical  trespasser,  may  recover 
for  such  injury,  if  the  thing  causing  It  has 
been  left  exposed  atid  unguarded  near  the 
plaj^gronhds  or  haunts  of  children,  and  is  of 
such  a  character  as  to  be  alluring  or  at- 
tractive to  tfa^m,  or  such  as  to  appeal  to 
childish  curiosity  and  instincts;  this  on  the 
lirlnclple  that  children  of  tender  years,  "be- 
iitg  without  judgment  and  likely  to  be  drawn 
bjr  childish  curiosity  into  places  of  danger, 
are  not  to  be  classed  with  trespassers.  Idlers, 
and  mere  licensees."  •  Ilwaco,  etc.,  Nav. 
Oo.  ▼.  Hedrick,  1  Wfish.  446,  25  Pac.  335, 
22  Am.  Sf.  Rep.  169;'  Nelson  v.  McLellari, 
31  Was!!'.  208,  71  Pac.  T47,  60  L.  R.  A.  793, 
9*  Am.  St.  Rep.  902;  M<*AlIlster  v.  Seattle 
tirewihg,  etc;,  Co.,  44  'W'ash.  179,  87  Pac.  6Sj 
Akin^  V.  ■  Bradley  Engli^eerlng  &  Machinery 
C<i.,'4S  Wish.  97,  92  Pac.  903,  14  L.  R.  A. 
(N.  S.)  586;  Olson  v.'  Gill  Home  Investment 
Co:,  58  \Va^.  151,  108  Pac.  140,  27  L.  Rl  A. 
(N.  S.)  884.  '  ■         .  .    '        , 

[2]  There  can  be  no  qu^tlon  as  to  the  al- 
luring character  to  the" childish  mind  of  the 
work  here"  beiiig  carried  on  by  the  city's 
employes.  The  unwinding  of  the  coll  of 
wire  in  tbie  manner  in  which  this  one  was 
unwound  was  particularly  so;  and  to  do 
the  work  in  front  of  the  playground  of  a, 
public  school  swarming  with  children  of  ten- 
der years,  without  watch  or  guard  of  any 
kind,  was  negligence  of  the  grossest  sort,  and 
renders  the  city  liable  for  any  injury  occur- 
ring by  reason  thereof. 

[3,4]  It  is  next  objected  that  the  court 
erred  in  admitting  in  evidence  the  declara- 
tions of  the  foreman  in  charge  of  the  work 
on  behalf  of  the  city  concerning  the  city's  re- 
lation to  the  work  then  being  carried  on. 
But  whether  this  evidence  was  competent  or 
not  is  of  little  moment  as  the  case  stands 
here.  There  was  abundant  evidence  in  the 
record  to  show  that  the  city  itself  was  per- 
forming the  work,  and  that  it  was  liable  for 


the  Injury  to  the  respondent,  if  liability 
therefor  existed  against  any  (Jne;  there  was, 
in  fact,  no  contest  over  the  question  in  the 
court  below.  Of  course,  the  appellant  does 
not  contend  that  a  case  tried  before  the. 
court  without  a  jury,  which  is  triable  de 
novo  in  this  court  o^  the  record,  is  reversi- 
ble for  errors  In  the  admission  of  evidence, 
where  no  finding  is,  or  needs  be,  predicated 
upon  the  erroneously  admitted  evidence. 

[I]  Finally,  it  is  contended  that  the  as- 
sessment  of  damages  is  excessive.  But, 
while  the  boy  suffered  no  permanent  Injury, 
he  was,  severely  bruised  and  suffered  consid- 
erably temporarily.  Moreover,  it  is  made 
clear  by  the  testimony  of  his  teacher  that  he 
did  not  do  well  for  a  time  thereafter  in  his 
studies,  and  did  not  pass  his  grade  at  the 
end  of  the  school  year.  'We  do  not  therefore 
find  the  judgment  excessive^  and  it  will  stand 
affirmed. 

ELLIS  and  MOUNT,  JJ.,  concur. 


STATE  ex  rel.  OLDING  et  al.  v.  STAMPFLT. 

(Supreme  Court  of  'Washington.     July  19, 
1912.) 

1.  Public  Lands  (|  51*)— School  Lands— 
Re-sebvations— Reoolations. 

Scbool  regulations  of  public  lands  are  not- 
Irrevocable,  nor  do  they  confer  on  the'  future 
states  in  which  they  are  located  and  to  which 
tbey  may'  be  pratited  any  rights  in  the  land 
aqtedating  their  actual  cession,  but  are  sub- 
ject to  such  laws  and  changes  in  the  laws  regu- 
lating the  primary  disposition  of  the  soil  as 
Congress  may  choose  to  enact. 

[Ed.     Note.— For    other    caaes;    see    Public 
Lands,  Cent.  Dig.  |§  1,38,  146;  Dec.  Dig.  |  51.*] 

2.  Watess  Afin  Wateb  Couksbs  (§  7*)- Ap- 

FBOPBIATION     RiOHTS  —  RiPABtAN     gcaOOL 

Land— SxATirrts. 

Act  Cong.  July  26,  1866,  c.  262,  |  9,  14 
Stat.  253,  providing  that,  whenever  by  priority 
of  possession,  rights  to  the  use  of  water  for 
mining,  aericultural,  manufacturing,  or  other 
purposes  have  vested,  and  the  same  are  recog- 
nized and  acknowledged  by  the  local  customs, 
laws,  and  the  decisions  of  courts^  the  posses- 
sors and  owners  shall  be  maintained  and  pro- 
tected in  the  same,  and  the  right  of  way  for 
the  construction  of  ditches  and  canals  for  the 
purposes  specified  should  be  acknowledged  and 
confirmed,  and  Act  Cong.  July  9,  1870,  c.  235,  S 
17,  6  Stat.  218,  declaring  that  all  patents  grant- 
ed, or  pre-emptions  or  homesteads  allowed, 
shall  be  subject  to  an;^  vested  and  accrued  wa- 
ter rights,  are  applicable  to  school  reserve 
lands,  so  that  rights  to  waters  riparian  to 
school  reserve  lands  could  be  acquired  by  ap- 
propriation in  the  same  manner  as  rights  in 
waters  riparian  to  the  public  lands  generally. 

[Ed.  Note. — For  other  cases,  see  Waters  and 
Water  Courses,  Cent.  Dig.  |  2;  Dec.  Dig.  f  7.*] 

3.  Judgment  (8  682*)- Watkb  Riohts— Con- 
clusiveness—Persons  Concluded. 

C,  having  contracted  to  purchase  certain 
school  lands  from  the  state,  was  made  a  party 
to  a  suit  to  determine  water  rights  in  a  stream 
to  which  the  lands  were  riparian,  and  a  judg- 
ment rendered  fixing  the  extent  of  his  rights. 
Thereafter  C.  assigned  his  interest  in  the  con- 
tract to  defendant's  grantor,  who  procured  a 
deed  to  the  lands  direct  from  the  state  to  him- 
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■elf,  and  snfiscqmntlr  o6n-uiy^  onc-balf  of 
tke  land  to  defendant^  together  with  an  nndi-' 
Tided  one-hall  of  tb«  waters  awarded  to  C.  by 
«uch  decree.  Beld  that,  though  defendant's 
grantor  derived  fata  title 'direct -ttom  the  «tato, 
hi*  beneficial  interest  came  from'tb«  ooottact 
to  purchase  held  by  C,  who  wa^  a  party  to  the 
actioi^  and  hence  defendant's  grantor,  and 
therefore  defendant,  were  boond  by  «o<*  de- 
cree. 

rESd.  Note.— For  other  cAses,  tee  Judgment, 
Cent,  Di«.  U  120»-1206;   Dec  Digy  |  682.*], 

Department  2.  App^I  froin  ,  Superior 
Court,  Kittitas  Ck>uoty;  Ralph  KaufEman, 
Judge.  ^     \i    < 

Contempt  pro<!eedlngs  liy  the  State,  on  the 
lelaUoi^  of  John  G.  Oldliig  'tfhd'  antythei", 
acaiqat  ^muel  Stanipfly.  Judgment  for  re- 
lators, and  defendant  appeals.    Afflrnied. 

ProyJi  A  Hoeffler,  of  BUeasburg,  for  appel-i 
laqt.  Mires  4  Whitfield,  ot  Elleasburg.  for 
respondents.   ,  .  ' 

FULLSaiTO:??,  J.  .  Qn  December  i,  isOl, 
one  Joim  Clifton,  entered  into, a  contract 
with  the  state  of  Washington  for, the  V/ar-< 
ciiase  of  the  southwest  quarter  of  sfec.tipn  16, 
in  township  18  north,  of  range:  19,  east,  ot 
the  ■  Willamette  fuerldian,  agreeing  to  pay 
therefor  the  sum  of  ^,600  in  10  annual  in- 
sUllments  of  $360  each,  with  iqtereat  on  th,e 
deferred  payments  at  the  rate  pf  Cj ,  per,  .cen- 
tnw  per  annum.  The  lands  are  jr^parlan,.  so 
to  speaH,  to  a  p^ennial  streap^^Jinown  as. 
"Xanum  creek,"  which  stream,  ,wh«in  left 
In  Us  natural  state., flows  over  and  ^cross 
the.  lands  in  a  well-defined  channel.  '  Clifton 
settled  on  the  lands  prior  to  the  time  lie  con- 
tracted U)  purchase  the  same  from  the  state, 
and  from  th^  time  of  bis  earliest  settlement 
vised  water' ^rom  tbe'streani  for  the  purposes 
oi  iri'lgating  thefn.  Other  settlers  on  lands 
riparian  to  the  8tr«im,  some  ol!  wtiom  Were 
prior  and  some  of  whom  we^6  'Subsequent 
In  time  to  6iiffon,  also  tsed  ,wq,ter  rrom  the 
stream  for  IrrlgatTng  purposes,'  ^dicb  use 
gradually  Increased  until  all '  tbe  water  of 
the  stream  was  so  taken  and  used.'  In  Au- 
gust, 1897,  dilferences  arose  between'  these 
users  as  to  their  respective  rights,  and  an 
action  was  begun  by'  one  James  Ferguson, 
■8  plaintiff,  to.  determine  such  rights,  in 
which  all  persons  using  water  from  the 
creek,  or  thought  to  have  rights  therein, 
were  made  parties  defendant,  among  whom 
was  John  Clifton.  Clifton  answered  the 
complaint  in  the  action,  setting  up  his  pos- 
session of  this  particular  quarter  section 
and  his  right  thereto  in  virtue  of  his  con- 
tract with  the  state,  averring  that  he  had 
diverted  water  from  Nanum  creek  and  used 
the  same  for  their  irrigation  as  early  as 
1885,  and  laid  claim  to  a  specific  quantity 
thereof,  based  on  bis  appropriation  and 
rights  acquired  thereunder.  The  action  was 
subsequently  tried  out,  and  on  May  6,  1901, 
a  decree  was  entered  therein  in  which  the 


rights  of  all  fb«  landowners  to  fhe  use  of  - 
water  from  the  creek  were  adjudicated  and 
determined;   Clifton  being  awarded  the  right 
to  divert  and  use  for  irrigatine  the  quarteor , 
sectlcm  described  a  flxred  quantity  thereof. 
Bubsequoit,  to  the  trial  of  tbe  actioa,  .Clif- 
ton assigned  bis 'interests  in  the  contsaot  to. 
one  John  Croaker  who  iK'ocured  a  deed  ;foi . 
the   landa  from   the   state   to   bUnself ,  9Q  : 
October  10, 1002.   Theveaf ter,  'Snd  on  October  . 
3,  1004, vCroeber  conv^ed  to  Samuel;  8tami»-. 
fly,  the  appellant  in  the  present  proceieding, 
the  nortb  hftU  «f  such  ^quarter  section,  ".to- 
gether with  aiu  nadlTided  one-half  of  the.: 
waters  awacd«d  to  tlte  S.  W.  M  ot  section 
16,  towwhip  19,.  range  19  H,  by  the  decree  . 
entered  in  .th^cafle  of  Jamea  Ferguson  ▼. 
The  Unit«d  states  Bank  et  aL,"  being  the 
decree  hereinbefore  referred  to.    .      . 

8iibseq«ent  to :  his  'Purchase  ot  the  prop- 
erty, Stampfly  used  water  frmn  Nanuip  creek 
in  exqess  ot.  one-half  of  that  awarded  Clif-,, 
too  in  the  decree  mentlpned  conveyed  to  him 
by, tin  deed.Xrom  Croel^er..   Pn^^edinga  in  . 
contempt  wer^  institnted  against  him  qbacg- 
iDK  blm  wit^  violating  the  provisions;  of  the 
decree,  and,  on  a  hearing  had  ..thereon,,  be. . 
was  adjudged  guilty  ot  contempt,  and  aen-^ 
tenoed  to-tpay  ,a  fine.     From  the  Judgment 
and  qei^tence^  tbjs  appeal  is  prpseci^ted. 

.The   appellant  contends    tba^   the   water 
rights  appurtenant  to  t;he.  land  purchased  by 
him  from  Crocker  were  not  legally  de.tern^ia-  , 
ed<  by  the  decree  ip  ptt/e  c^s«  ol  Ficrgijison  ,T;  , 
United  SUtes  |!laUopal,Bank  et  j^L    atten- 
tion Is  called  tts^tl^je. fact  that  this  court  tkas. 
held  in  Benton  y.  Johncox, .  Jt  J^^aj^Ji'.  277, 
49  Pac.  493.  39  T^  R.  A.  107,  61  Asff.  J5t  Rep,  . 
912,    and  ^esaltious  v.    Walker,    4Jj    Wash. 
621,  88  Paic,  1032,  that  the  common-law  doo-,  , 
trine  of  riparian  rights  prevails  in  Uiis,  stat«i 
with   reference,  to  .streams   flowing  .acroaa. 
lands  not  public  landEj  ^f.  the  United  States, j 
and  that  such,  s.treains.  cannot  be  diverted',' 
from  their,  najbiral  courses  by  mere  prior', 
appropriation  'to   the  detriment  lof  owners 
of  such  lands;  iind  it  ,Is  argued'  that  schoof  ' 
lands,  'reserved  by  the  government  of  tht 
■United  States  for  the  use  of  the  common 
schools  of  the  state  that  may  be  organlzc'd , 
out  of  the  terrltdry  in  which  the  reserved 
lands  lie,  are  not  public  lands  of  the  United 
S,tates,  apd  hence  any  stream  to  which  they 
may  be  riparian  is  not  subject  to  appropria- 
tion, but,  on  the  contrary,  such  streams  are 
appurtenant  to  the  land  and  pass  to  the 
state  with  the  cession  of  the  land  to  the 
state,  and  from  the  state  to  its  grantees, 
who  may  lawfully  make  such  use  of  the 
streams  as  the  rules  governing  riparian  own- 
ership  will    permit,  without   regard   to  the 
claims  of  prior  approprlators;  that  since  the 
land  in  question  was  school  land,  ceded  to 
the  state  of  Washington  on  its  admission ' 
into  the  Union  without  reservation  of  any 
kind,  the  state  took  titie  to  the  land  wHh 
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all'-of  Its-  Bppalrteiumee^,  "wOilDIi.'  ttUeHiie  ap-' 
p«IIant:  li«s  -  since  'acqairM ;  and,  .since  the 
state  was  'na>t '  e«t»pped  from  claltniiiK  tbe 
water  either  because,  of  prior  appropriation 
of  the  same  or  by  tbe'tenns  of  the  decree, 
not  by  the  "prior  appropriation,  because  the 
water  was  not  capable  of  being  taken  by 
pHor  appropriation  since  -the  lands  were  not 
at  the  time  pubUc  lands  of  the  United  States, 
and  not  by  the  decree,  because  the  state  was 
not  a  party  tberetos  it  conld  convey  -  these 
rllfhts  to  thb  appenant.     ' 

But  plauslbte  Bia  ithes^  contentloins  may 
apptor,  we  do  not  'thiBk  them  conclaslve  for 
a  bumber  of  reasoncTs  lb  the  first  place,  we 
cannot'  agree  with'  tticf  <c(mtetttl(m  that 
streams  of  Vater,  rijiarian''  to  government 
lands  reserved  as  'schMf  ^  lands,'  coiild'  not  be 
diverted  by  approprUitleBJ    '  ■  ' 

(1]'  It'  Is  tt^ie  that  the  government  has 
from  the  Mrl'l^f  times  sbiigtat  to  reserve  la 
Its  terrltorlfes  Certain  sections  In  ev>ery  town- 
ship of'  land'  for  the  benefit  of  the  common' 
schools  of  the'states  that  may  be  ifonned-out 
of  such  terrltortes,  btit.  In  so'far  as  we  Are 
aware,' '  these  ireserVations '  have  •  neVe*' '  been 
thought  Id  be  Irrevocable  6r  as  conferring 
on  the'  ftrture  stsites  any  rights'  In  the  land 
antedating  their  tactual  ceissloh  to  thii  state, 
but,  on  th6  contrary,  have  always  been 
thought  to  be  subject  to  such  laws  and 
changes  in  the  ilaWs'  regtlabfng  the  primary 
dl«i)bsltlon  Of  the'  dt/B  ais  the  Congress  chose 
to  enact.-  It  Is  a  matter  <if  hlirtory  :that  It 
has  been  the  custom  olf.  the 'people  from  the 
earliest  tlin'es.;to'  go  tkpon  a  'stlfeam  or  other 
source  of  ^at^r  supply 'j^rf  the  public  do- 
main and  'idivert'  thereiroAt  t^A  appropriate 
to  private  uses  such 'water  as  the  necessities 
of  the  apprqprlators  required,  and  that  by 
another  'Custom  the  rights  of  conflicting 
claimants  In  tbe'san^e  source  oif  supply  were 
determined  by  priority  bf  diversion  and  use. 
Although  the  practice  may  riot  have  had  In 
Its  'Inception  :  the  recognition '  oit  the  govirn- 
nient,  it  early,  met  therewith. 

[2]  By  the  act  of  Congress  of  July  26, 
1866,  14:  Stat,  at  Large,  253,  It  was  provided 
that:  "'Whenever,  by  priority  of  possession, 
rights  to.  the. use  of  water  for  mining, ..agri- 
cultural, maijuf  actu^ring,  or  other  ..purposes, 
have  vested  jiod  accrued,'  and  the  same  are 
recognized  and  acknowlejdged  by  :the  local 
customs,  laws,  and  the  decisions  of  courts, 
the  possessors  .and  owners  of  such  vested 
rights  shall  :be  maintained  and  protected  In 
the  same;  and  the  right  of  way  for  the 
construction  of'  ditches  and  canals  for  the 
purposes  herein  tspeclfled  Is  acknowledged 
and  confirmed;  but  whenever  any  person,  lu 
the  construction,  of  any  ditch  or  canal,  In- 
jures or  damages: the  possession  of  any  set- 
tler on  the  public  domain,  the  party  commit- 
ting such  Injury  or  damage  shaU  be  liable 
to. the  party  injured  for  such  Injury  or  dam- 
age."   And  by  the  act  of  July  9,  1870,  16 


Stat,  tit  Iiargb,  p:  218,  It  wa*  further  pro- 
vided: "All  patents  granted,  or  pre-emption . 
or  homesteads  allowed,  shall  be  subject  to 
any  vested  and  .accrued  water-rights,  -or 
rights  to  ditches  and  reservoirs  used  In  «oa> 
nectl6n  with'  such  water-rights,  as  may  have 
been  acquired  under  or  recoguieed  by'  the 
preceding  section." 

These  Statutes,  It  will  be  observed,.  ai|e 
general  In  tb^r  application  and  apply  to  all  > 
government  lands.    No  exception  Is  made  (n 
favor  of  lands  'reserved  for  the  benefit  of 
the  common  schools  of  future  istates,  and  It 
Is  clear  that..npn9  ^a^  Intended,  but,  oh  the" 
contrary^  H,  was  Intended  that  xlgfats  In  wa- 
ters riparian  to  such  reserved  lands'  could  be 
acquired  by  appropriation  In  the  same  manner 
that  such  rights  were  acquired  In  watei's 'ripa- 
rian to  the  public  lands  generally.-    It  follows 
therefrom  that  tbef  appellant  in  the  case  at' 
bar  has  no  superior  right  to  the  Water'  In- 
question  In  jvlrtue  of  the  fact  that  his  land 
was  schiof  land  heJd  IW  re^rv'e  by  the  tjhit- 
ed  States  for  the  benefit  of'the  fOtUre  ^tate^> 
of  'Washington  at  the  time  tbie  waters  «f' 
Nanum  creek  were  first  appropriated  for  the 
p^^poi^es  of  irrigation.  '  '   '  ' 

[Si  The  conclusion  we  have  reached  on  the" 
question  ^'tated,  although  'Jit  denies  the  appel- ' 
lant'er  right  to  use  the  waters  of  the  creek 
named  for.  Irrigation  purposes'  as  against 
prior  ap()r'6prlators,  does  not  necessairfly 'sub- 
ject, him  tof'the  punishment  the  court  In- 
flicted Upon  him. '  While  he  can  be  prevent- 
ed ln<a  t>r^Per  preceedlng  from  making  use 
of  the  water  as  against  those  who  haVe  su- 
perior rlghtsj  he  cannot  be  adjudged  in  con- 
tempt for  so  doing  unless  he.  is  in  privity 
with  and  bound  by  the  decree  in  the  Fergu- 
son Case.  As  to  this  question,  it  is  our  cpln- 
iori  tbat  he  is  so  bound.  Notwithstanding' 
the  fact  that  be  derive^  his  legal  title 
through  John  Crocker  who  was  tl^e  immedi- 
ate grant^'  of  'the  state,  it  is  plain  that^the 
equitable  title  and  beneficial,  interest  in  the 
property  came  to  Crocker  from.  John.  Clif- 
ton, the  holder  of  the  contract  for  the  pur-! 
chase' of  the  land  from  the  state.  'And  since 
Clifton  was  a  party  to  the  decree  and  bound 
thereby,  his  assignee  Vas '  likewise  bound:] 
and,  being  sp.  bound,  the  assignee  could  not.' 
convey  any  greater  ln;terest  to  ,th£^  app>e.L- 
lant  ttian  .he  hlniuself  held- .  That,  no  attempt 
wasmade  to  convey  any  gref^tw,  Iqterest  than 
that  fixed  by  tlie  decree  is  evidenced  by  the . 
deed  Itself.  By  the  express  terms  of  the 
deed,  the  quantity  of  water  conveyed  la  lim- 
ited to  on^half  the  quantity  of  water  that 
was  awarded  to  John  Clifton  by  the  decree 
mentioned..  'We  conclude  that  the  appellant 
Is  bound  by  tbe  decree  and  was  justly  pun- 
ished for  violating  It.  TUe  Judgment  is  af- 
firmed. .    ,        ■    ,   . 

ELUS,..MQUNT,    MOBBIS.   «niil   GOS£, 
JJ.,  concur^. 
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BAHKi<R  «t  uz.  V.  BCRWBUi  et  al. 

(Supreme  Court'  of  Xv'ashi'ngton.  ''^[iilj  23,1912.) 

1.  Tbusib    ({    a5*)'-OolUTOnOTITB    Tbtjbt  — 
Sale  of  I^i^d,.  . 

Complainant,  having;  purchased  second- 
elasB  t!de}ahds  at  a  county  auditor's  public 
sale  and  paid  on^tenth  «f  the  priicet  at  de- 
fendant's request,  addressed  a  commanication 
to  the  auditor,  infom^ng  him  that  he  might 
allow  the  contract  to  go  to  defendant,  intend- 
ing that  defendant  might  adquire  the  tfd^lands 
■in  froBtof  hi0  upiands-and  convey 'th^  remain- 
der to  complainanit.  A  few  days  later  be  de- 
manded that  the  contract  be  execute  iq  his 
faror,  and  then  conveyed  the  property  in  front 
of  defendant's  uplands  to  him  by  quitclaim 
deed,  and  refused  to  conv«y  to  him  the  remain- 
ing property  in  controversy.  The  deed  was  ac- 
cepted by  defendant.  The  auditor,  relying  on 
the  note,  reported  the  sale  to  the  land  commis- 
•ioaer  as  having  been  made  to  d^fendelnt  and 
retnmed  plaintiff's  cbeck.  which  .plaintiff 
promptly  returned  to  the  auditor,  and  demand- 
ed that  the  contract  be  issued  to  him.  This 
was  done,  when  defendant  commenced  an  action 
to  have  himself  substituted  as  a  purchaser,  in 
which  he  ijecoyei^Qdi'is:  default, 'judgment  Which 
was  subsequently  set  aside,  but  notwithstaqd- 
ing  this,  a  conveyance  was  made  "by  the  land 
commissioner  to  defendant  on  the  mistaken  be- 
lief that  the  judgment  had  become  final.  Held, 
that  defendant  held  the  land  in  controversy  as 
a  constructive  trustee  for  cotnfilaiiiatat.  - '  ' 

[Ed.  Note. — For  other  eases,-  see  Trusts,  Cent 
Dig.  U  145-147;   Dec.  Dig.  jj  85.*] 

2.  Vendob  and   Pubchaseb  (|  224*)— Inno- 
cent   PUBCHASKB— QUITCiAIlt-  DEEDS.  ' 

Persons  holding  tidelands  upijer  quitclaim 
deeds  from  defendant  were  not'  innocent  pur- 
chasers. .,,  , 

[Ed.  I^ote.-.-For  other  cases,  .9e«, Vendor  and 
Purchaser,  Cent  Dig.  |$  46&-473<  D«c.  Dig.  | 
224.*] 

8.  Vendor  and  Ptr^CHASBB  (|  281*)— Fjilino 

—Notice.  '    '■ 

Where  an  original  coBtyact  for  the  sale  of 
certain  tid^litdd  to  complainant  ■  was  regularly 
filed  for  record,  it  was  notice  of  complainant's 
rights  as  againat  persons  EuiDaeciuently  dealing 
with. the  la»a.'  .     i.        ,     i  .    .    ■  . 

[Ed.  Note. — For  other  cases,  see  Vendob  'and 
J^rchaser,  ,pfii»t  fli*..  fj.  51.^539.;  ;ppc.  Djf.  g 

4.  Lis  Pendens,  (J  24*)-4!J6ti<3e.,  , 

Where  an  action  was ,  institdted  agklrist  a 
purchased  of'certain  tidelAnds  By  defendant  W 
recover  the  same,  arid  a  Uaipennsns  duly  filed, 
such  instrument  imparted  notice  of  the  puf> 
chaser's   rights   to  intending  purchasers.' 

[Ed.  Note.— Foir  other  dtfieirscfe  Liif  Pendens, 
Cent  Dig.  MaS-liQ,  42r4Q;   D«c. DJB.  S  24.*] 

Department  '  1.  Appeal  'from  l^uperlor 
Court,  5ipg,  Cppnty^  ^r^e,..<^  yJoii^er, 
Jpdge, ,  ■       ',     ,,.■.,..  ^•V.'  "    .'.'     , 

Bill  by  ^Ibert.E.  Parker  and  wife  ag;ainst 
Anson  S,  Burwell  and  others.  Decree  for 
complalvants,  and  .  defendants  apjp^al.  Af- 
firm^. ■;  '■'  '''    '.  '  \     ■    ,' 

Ira  BroDson,  for:  appel^nts.  '  BcJbert  H. 
Btoii%>qI  Seattle^  for.  respondenta. 

GQ8K  J.  Xbls  is. a  bill  in  avaitfi  aeAlng 
to  ha<TO  it  decTiMd  tbflt  tbe' defendants  are 
bolding  ceitaia  re»l  estate  as^^ trustees  for  the 


^lalnttflsj  There'  Was  a'  jadgnient  iforTtbe 
plalntiffSl  '  Tbe  defendants-  have  Appealed..' 
-  [1]'  The  land  in  colitroversi'  Is  seoond-clast 
tideland,  sitHated  .}n'  Kltaap^  county.  Tha 
case  was  cOiumenced  in  the  superior  dourt  of 
Kitsap  county,  and  was  b:^  stipulation  r^ 
moved  to.  >  King  county,  where  it  was  tried. 
The  propwty- '  was  sold  to  the  respondent 
Albert  E.  Parker,  hereafter  i  called  the  pnr> 
chaser,  for'  its  appralsad'^value,  ob'  January 
IS,'  1804,  vt'a^pubUc  sale  regularly  conducted 
by  the  county  -auditor  of  Kitsap  cotmty.  The 
sale  was  madn  on  the  application  of  the  ap> 
pellant  Anson  S.  Burwell.  It  was  advertised 
to  take  plaee  at  2  o'clock  p.  m.;  but,  In  -com- 
pliance with  a  request  by  telephbne  from  a 
representative  of  the  aitpellantst  it  was  post- 
poned until  3  o'clock,  when  the  sale  took 
place  as  stated.  At  the  time  of  tbe  sale,  the 
purcbabelr  -paid  one^tenth  of  the  purchase 
price  and  received  the  auditor's  receipt  there- 
for,. A  T^>resentatlre>  of  the  appellants  -  in- 
teoded  te  lattend  tbe  sale  aiid  bid  on  the 
pro^ertiyiln:  their  behAlf,:  but  did  hot  reach 
tbe  t>lace  ef  sale  untU  aftec  tbe  property  had 
been  sold.  He  then  bad  a  conversation  with 
the  purehader;'  a*d  received  from  him  the 
following  hotel  '  '^Jati.  18,:  1904.  Mr.  3amv- 
son:  You  can  aU«w  tbe-ecmtcaet  to  the  tide* 
land  purchased  by:  mete  g6  to  Mr.  Anson  B. 
BnifweU.  Albert  C,  Parker."  "He  presented 
this  note>to  the  count}!  addttor  and  gave  hini 
a;  I  cbeck  for  $76;  Th«ia«dttot','  rely^iug  upoil 
tliei<not!(iiaad'Statcnnenti»  made  to  blm  by  the 
appeliaQts^:  representative,  reported  the  sale 
to  I.  the:  state' land'  'donuatesioner  -as-  having 
been  made. to  tlie  appellant  Burwell,  and-  re- 
turned the 'purchaser 's  check.  The  purcihatwr 
promptly  setarned  the  check,  and  denxanded 
-that  tbe  :oontract  of  sale  should  be  is^ed  to 
lilm(i.TherieaCteritbe  audltoi'  badihis  report 
of  sA/le'.iieturtiM,- and  Deported '  Packer  las -the 
pnfiohaseari  .iTh^  contract- was 'tUtk-eafter,  on 
i^tauary:  9(.  il9Q4,-  regulanlyi  executed  -betwetei 
fike'iBtitte  -abd  the  purchase.'  'Jt  iitas.regu- 
larljr-  iflled  (BDriirecord  and  recorded  vA-  Feb< 
raaryl-lSthiifoUowingii  llhe- 'appellant  Anson 
S;;Burwell  thtaiebmmenced  an  -nction  In  the 
supeiUoricottrt-lotiKltsap'acfUnty  agabist  the 
pdDcbaser  and  the  Isthte  laud)  commisslciner, 
alleging. 'fraud  I  upon  the  part  of  the  J>ulh 
tibaser,'and«dtfault  judgment  was  ehtered 
in  fate,  behalf  rem  September  24,  1904, -setting 
aside'  the  sale  and  directing^ that  a  contract 
bei  iBsnea 'to  <  him: !  Qh  .Deoehabeir  IStb  tiie 
purchaaec^flledia  motiom  t^i  «aoate  theljodg^ 
meat .  iNo.  actloB  was-talwit  oa  t^e  mottea 
until. late' to. d909«  When  i)t  was  argued  and 
suhoftiUed.:  .HOn  January  18, 1910v  the  jnotion 
was  '.ststaioed  landi.the:  judgment  <Vacatedj 
The  plaiatift'  In  tiiat  «ult  thereupon  cawed 
it  tcJoe'dismisaed.'  .On  Jtaly  25,  l»04,<the  ap.i 
pellant  B'urw^  in  connection,  with  his-  isnity 
regularly  flted  a  Us^pendtesis  Sltdap  coun- 
ty. '  Thcpuvobaser.  made  tbe 'payments -as 
provided  in  tM' contract  up  to  September.  19J 
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1097,  whftn  he  tendered  the  balance  dne  and 
demanded  a  deed.  He  also  paid  ttie  taxes 
foe  the  years  1004,  1905,  and  1906,  and  ten- 
dered the  taxes  for  1907.  The  tender  was 
refused,  because  the  Appellant  Burwell  had 
theretofore  paid  the  taxes  for  that  year. 
The  tender  of  the  purchaser  and  his  demand 
for  a  deed  were  refused  in  consequence  of 
the  ^dguient  to  <(rfaich  we  have  adverted, 
which  bad  teen  called  to  the  attention  of 
the  land  connnlssioner.  On  October  14,  1908, 
while  the  Paiker  contract  was  In  full  force, 
a  deed  was  executed  to  the  appellant  Bur- 
Well,  upon  the  representations  of  the  appel- 
lants or  their  representatives  that  the  Judg- 
ment had  become  final,  and  that  it  operated 
as  an  involuntary  assignmeat  of  the  con- 
tract. The  '  respondents,  before  the  oom- 
menceu:ent  tit.  this  action,  tendered  to  the 
appellant  Burwell  the  amount  paid  by  him 
in  procuring,  the  deed,  and,  upon  bis  refusal 
to  accept  the  tender,  deposited  the  money  in 
the  registry  of  the  court  -  The  Burwells,  aft- 
er receiving  the  deed,  conveyed  a  part  of 
the  property  to  their  coappellants  by  deeds 
of  quitclaim. 

The  appellants  contend  that  the  note, 
which  we  have  get  forth,  oi>erated  as  an  ex- 
ecuted gift  from  the  purchaser  to  the  appel- 
lant Burwell.  The  vice  of  this  contention  la 
that  it  has  no  support  in  the  evidence.  Par- 
ker testified  that  he  gave  the  note  so  that 
the  contract  of  sale  might  be  Issued  to  the 
appellant  Burwell,  In  order  that  he  might 
acquire  the  property  In  front  of  bla  uplands 
and  convey  the  remainder  to  Parker;  and  a 
reading  of  the  record  convinces  us  that  that 
was  his  sole  purpose  in  giving  the  note.  A 
few  days  later  he  demanded  that  the  con- 
tract be  executed  in  his  favor,  and  on  Feb- 
ruary 9,  1904,  he  conveyed  the  property  in 
front  of  the  appellant  Burwell's  uplands  to 
the  latter  by  a  deed  of  quitclaim,  and  refus- 
ed to  convey  to  him  the  property  in  contro- 
versy. The  deed  was  accepted  by  Bnrwell, 
and  the  property  embraced  in  Qiat  deed  is 
not  in  litigation.  It  is  not  contended  that 
any  fiduciary  relation  existed  between  the 
purchaser  and  Burwell.  Indeed,  the  latter 
testified  that  Parker  did  not  represent  him 
at  the  sale.  It  Is  apparent  from  the  record 
that  Parker  never  intended  that  the  appel- 
lants ehovld  Jtave  the  land  in  controversy. 
He. bought  it  for  himself:  at  a  public  sale 
regularly  conducted  by  the  state,  and  re- 
odved  a  regularljr.  executed  oodtract  This 
contract,  as  we  Mre'  seen,  was  performed  by 
him  In  every  respect  Th6  appellants  rely 
upon  the  Parker  hote  and  the  default  Judg- 
ilieBt  There  #a8  no.  cotasideratibn  for  the 
tott^  and  the  Indgnieiit  haa  beeh' vacated  «nd 
that  suit  dlsdMssed.  We .  i  think  the .  whole 
con^oterisi  arose  out  of  a '  hilBUBdetistanding 
between 'PaAer.  and  the  appeUOBtis?  represent- 
atlT«,  in  a"  conversation  wtaioh;  took '  place 
between  them  shortly  aftee>the  ssile  and  at 


the  time  Parker  wrote  the  note.  This  Is 
made  clear  by  affidavits  made  by  thie'  Uaunty 
auditor  and  a  party  who  attended  the  sale 
shortly  after  this  controversy  arose.  It  lis 
clear  from  the  testimony  of  the  land  commis- 
sioner that  the  deed  was  executed  to  Bur- 
well under  a  mistake  of  fact.  The  commis- 
sioner was  led  to  believe  that  the  judgment 
vacating  the  sale  had  become  final.  This  is 
made  clear,  both  by  Ms  testimony  and  the 
notations  in  the  records  of  his  ofiice. 

[2-4]  The  appellants,  other  than  the  Bur- 
wells,  are'  not  Innocent  purchasers.  They 
hold  through  quitclaim  deeds.  Moreover,  as 
we  have  seen,  the  original  contract  was  reg- 
ularly filed  for  record,  and  a  lis  pendens  was 
filed  in  the  suit  of  Burwell  against  Parker 
and  others.  These  instruments  Imparted  no- 
tice of  Paiicer's  rights  to  intending  pur- 
chasers. The  paramount  equities  are  clearly 
with  the  respondents,  and  fhe  Judgment  is 
a£Elrmed. 

FULLERTON,'  PARKIER,  and  MOUNT, 
JJ.,  concur. 


INTERNATIONAL  CONTRACT  CO.  ▼.  OITX 
OF  SEATTLE. 

(Supreme  Court  of  Washington.    July  25, 
1912.) 

Municipal  Cobpobatiors  (|  874»)— Claim*— 
Filing  — Breach  op  Contbact— Chartkb 
Pbovision. 

Seattle  City  Charter,  providing  that  all 
claims  for  damages  against  the  city  must  be 
presented  to  the  city  council  and  filed  with  the 
clerk  within  30  dayg  from  accrual  of  the  cleim, 
etc.,  is  applicable  to  a  claim  for  damages  for 
the  city's  breach  of  a  street  improvement  con- 
tract by  stopping  the  work  after  claimant  had 
incurred  expense  in  preparing  to  perform  the 
same. 

[E<d.  Note. — For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  H  903,  910;  Dec.  Dig. 
f  374.*] 

Department  1.  Appeal  from  Superior 
Court  King  County;   J.  T.  Ronald,  Judge. 

Action  by  the  International  Contract  Com- 
pany against  the  City  of  Seattle.  Judgment 
for  defendant,  and  plaintiff  appeals.  Af- 
firmed. 

.  Preston  Sc  Thorgrimson,  of  Seattle,  for  ap- 
pellant. James  E.  Bradford  and- Howard  M, 
Flndley,  both  of  Seattle,  for  respondent  , 

•  CHADWICK,  J.  A  contract  Mvas  lei!  W 
the  appellant  to  do  certain  street  yfOt\L,ia 
the  city  of  Seattle.  The  work  ,was  to  be 
done  under  the  special  assessment  plan,  and 
was  to  be  paid  for  in  ihe  nialn  out  of  the 
special  fund  so  to  be  raised.  Appellant 
Went  to  some  expense' In  preparing  for  the 
work  and,  pursuant  to  Its  contract^  entered 
upon  its  execution.  The  work  was  material- 
ly iBterrnpted  and  finally  stoppbd  hy  the 
city  on  accomt  of  objections  by  interested 
property  owners.    A  eult  'mwa  brought  by  ap^ 
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peltant,  ctelmln?  damages  for  esjtetiae  in- 
curred and  loss  of  profits.  The  trial  eonrt 
'found  that  appellant  bad  been  actually  dam- 
aged in  the  sum  at  $1,291.08,  but  held  that, 
under  the  charter  piroTision  '  delating  to 
claims  against  the  city,  it  could  not  recover. 
The  provision  is  as  follows:  "All  claims  for 
damages  against  the  city  must  be  presented 
to  the  city  council  and  filed  with  the  clerk 
within  thirty  days  after  the  time  when 
such  claim  for  damages  accrued,  and  no  ordi- 
nance shall  I>e  passed  allowing  any  such 
claim  or  any  part  thereof,  or  tippropriating 
money  or  other  property  to  pay  or  satisfy 
the  same  or  any  part  thereof,  until  such 
claim  lias  first  IJeen  rtferred  to  the  proper 
department,  nor  nntQ  such  department  has 
made  its  report  to  the  city  council  thereon, 
pursuant  to  such  reference.  All  such  claims 
for  damages  must  accurately  locate  and  'de- 
scrilse  the  defect  tliat  cabsed  the  injury,  ac- 
curately' describe  the  injury,  g^re  the  resi- 
dence fof  one  year  last  paslr  of  claimant, 
contain  the  items  of  damages  clafmed,  and  be 
sworn  to  by  the  claimant.  No  tiction  shall 
be  maintained  against  the  ^ity  for  any  claim 
for  damages  until  the  same  has  been  pre- 
sented to  the  city  connci'l  and  sixty  days 
have  elapsed  after  such   presentation." 

It  IS  contended  by  appellant  that  its  claim 
arises  ex  contractu,  and,  under  the  authority 
of  Sheafe  v.  Seattle,  18  Wash.  298,  ^1  Pac. 
385,  its  right  of  action  does  not  depend  up- 
on filing  a  claim  Within  the  time  limited,  or 
at  all;  that  the  cases  of  Jurey  v.  Seattle,  50 
Wash.  272,  97  Pac.  107,  and  Postel  v.  Seat- 
tle, 41  AVash.  432,  83  Pac.  1025,  which  are  re- 
lied on  by  respondent,  and  which,  it  is .  evi- 
dent, the  trial  Judge  followed,  apply  only 
to  cases  arising  ex  delicto..  An  extended^  dis- 
cussion of  the  question  whether  the  claim 
Is  one  ex  contractu  or  ex  delicto  Is  made  in 
the  briefs.  This  we  shall  not  follow;  for, 
tiotwlthstanding  the  belief  of  the  writer  of 
this  opinion  that  the  charter  was  not  in- 
tended  to  cover  claims  for  damages  arising 
from  a  breach  of  contract  to  which  the  city 
was  a  party,  the  law  seems  to  be  settled  to 
the  contrary.  Construing  the  same  charter 
provision,  this  court  pronounced  the  deci- 
sion in  Postel  y.  Seattle  and  Jurey  v.  Seat- 
tle. We  have  no  doubt  of  the  intention  of 
the  court  to  bold,  in  the  Postel  Case,  that 
all  claims  for  damages,  whether  sounding 
In  tort  or  contract,  must  be  presented  with- 
in the  time  and  in  the  manner  there  pror 
vided.  It  is  there  said:  "The  trial  cojurt 
held  that  this  section  of  the  city's  charter 
requires  claims  for  damages  of  all  kinds 
against  the  city  to,  be  presented  to  the  city 
council  and  filed  with  the  city ,  clerk  within 
30  days  after  the  time  when  such  claim 
accrues,  before  an  action  can  be  commenced 
thereon;  and,  since  the  appellant  did  n.ut 
file,  his  claim  until  |Some  5  months,  after  its 
accrual.  It  was  barred  by  this  provl.slon  of 
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the  charter.  Against  this  rufliig,  the  appel- 
lant makes  two  contentions:  First,  that  this 
provision  does  not  apply  to  this  character  of 
claim;  and,  second,  if  it  does  so  apply,  it 
is  void,  because  a  reasonable  time  within 
which  to  present  such  claims  is  not  allowed 
by  it.  With  regard  to  the  first  question,  we 
think  there  can  be  but  little  doubt  tliat  the 
charter  provision  requires  claims  of  this 
character  to  be  presented  to  the  city  council 
and  filed  With  the  clerk.  The  language  used 
is  'all  claims  f!or  damages,'  and  this  admits 
of  no  exception."  The  atteutlon  of  the  court 
to  the  extremity  o(  its  holding  was  chal- 
lenged by  Judge  Rudkin,  who  took  occasion  to 
dissent  upon  tfae  very  ground  that,  under 
this  decision,,  claims,  of  whatever  character, 
must  be  filed  in  manner  and  form  as  pro- 
vided in  the  charter.  A  like  ruling  was 
made  in  the  Jurey  Case,  where  it  was  held 
that  a  breach  of  duty,  the  wrongful  dlvei^siou 
of  a  special  fund,  and  willful  fbilure  to  «oI- 
'leet  tile  same  sonaded  in  tort,  and  that  a 
daim  must  be  filed  within  30  days.  In  tlie 
Postel,  as  wMl  as  the  Jnrey,  Case,  tlie  city 
violated  a  positive  duty  to  protect  .the  prop- 
«rty  of  the  cttiMn^  and  to  collect  and  dis- 
tribute to  him  that  wliich  was  Jils  lawfut  dOe 
under  a  positive  contract.  We  see  no  dif- 
iference  in '  principle  between  these  cASe«  and 
tJbe  qne  at  bar.  'Here-  the  'city  stopped-  the 
work  aft^r  appellant  had  gone  to  tlie  ex- 
pense 0*  eqwlp^rtng  itself  to  carry  out  its 
cotttraet, '*  and  has  as  effectually  destroyed 
the  fund  as  was  done  lH  the  Jlirey  Case. 

The  case  of  Giurlcevic  v.  Tacoma,  57  Wash. 
329,  106  Pac.  908,  28  L.  R.  A.  (N.  S.)  5.33, 
wht4^  was  followed  in  Wolpers  ▼.  Spoktine, 
«e  Whsh.  693,  120  Pac.  118,  is  relied  on  by 
appellant.  It  was  said  in  the  Giurfcevic 
Case  that  the  Postel  Case  is  "distinguish- 
able;" This  is  repeated  in  the  WolperS  Case. 
These  cases  go  no  further,  as  is  said  In  the 
Wolpers  Cftse,  than  to  hold  that  the  char- 
ter provision  will  not  be  held  to  apply  where 
the  relation  of  master  and  servant  exists. 

The  decision  of  the  lower  court  seeming  to 
be  in  harmony  with  previous  pronounce- 
ments of  this  court,  its  judgment  is  affirmed. 

GOSE,  PARKER,  and  CROW,  JJ.,  concur. 


CASTOR  V.  MURAMOTO  et  al. 

(Supreme  Court  of  Washihgton.  June  24, 1912.) 
Mortgages  (8  401*)— Fobeclosttwe— IftOHT  to 

FARBOLOaE— TlMB-«a»TEKE8T— DEFAtTtT. 
A  note  provided  that  the  piSBcipal  was 
payable  in  five  years,  witlf  interest,  .payable 
anftuall.v,  ajid  if  not  so  paid  to  becorae.part  o£ 
the  priiwipal  ond  l)ear  interest  until  so  paid. 
A  mortKacie  was  (fiven  to  secure  tlie' note  and 
interisf  t  «(;coixlitts  to  the  terms  of  tlt«  note,  aad 
to  be  vqid  if  payments. wer^  ifs^de  according  to 
such  t*^!"!!!?;  but,  in  rasa  of  ^U-fjult  in  princi- 
pal ol-  tritei'esif.  or  any  part  tliereof,  then  the 
raostRaKc^  nnbld<.B«il  tUelprbmiiiesi'  And  out  of 
the   money   retain    the    principal    and    interest. 
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with  costs.  B«14  that,  on  default  in  the  pa?- 
ment  of  interest  before  maturity  of  the  note, 
the  mortgflgee  could  declare  the  entire  sum  due 
and  foreclose  the  mortgage,  and  was  not  bound 
to  add  the  interest  in  default  to  the  principal 
and  forbear  foreclosure  until  the  expiraticm  of 
the  term  of  the  note. 

[Ed.  Note. — For  other  cases,  see  Mortgages, 
Cent.  Dig.  SI  1160-1166,  1208,  1209;  Dec  Dig. 
I  401.*] 

Department  2.  Appeal  from  Superior  Court, 
Klnj;  County;  Boyd  J.  Tallman,  Judge. 

Action  by  Delia  B.  Castor  against  Henry 
S.  Hatch,  K.  Muramoto,  and  others.  Judg- 
ment for  defendants,  and  plaintiff  appeals. 
Reversed  and  remanded,  with  Instructions. 

B.  W.  Coiner,  for  appellant  Carkeek,  Mc- 
Donald &  Kapp,  of  Seattle,  for  respondents. 

MORRIS,  J.  In  an  action  to  foreclose  a 
mortgage  for  default  In  the  annual  payment 
of  Interest,  the  court  below  sustained  a  de- 
murrer to  tbe  complaint  and  dismissed  the 
action,  holding  that  under  the  terms  of  tbe 
mortgage  the  action  Was  i^ematarely 
brought.  This  Is  tbe  only  question  presented 
by  the  appeal. 

The  note  for  which  the  mortgage  was  giv- 
en as  security,  and  the  mortgage,  must,  of 
course,  be  read  and  construed  together  in  de- 
termining the  contract  of  the  parties  and 
their  relatlre  rlght»  thereunder.  By  the 
terms  ot  the  note^  It  Is  provided  that  the 
principal  sum  is  payable  on  or  before  five 
years  after  date,  "with  Interest  froMdate 
until  paid  at  tbe  rate  of  ten  per  Dent  per 
annum.  Interest  payable  annually,  and  if  not 
■o  paid  to  becopie  a  part  of  the  principal 
and  bear  interest  until  so  paid."  The  mort- 
gage recites  that  It  is  glTett  to  >  secure  the 
payojient  of  |4,233.00,  "together  with  Interest 
thereon  at  the  rate-  of  ten  <  per  cent  per  aur 
num  from  date  untU  p^ld,  according  tq  the 
terms  and  conditions  of  one  certain  prom- 
issory note, . -*  *  *  .and  these  presents 
shall  be  void  if  such  payment  be  made  ac- 
cording to  the  terms  and  conditions  there- 
of. But  in  case  default  be  made  in  the  pay- 
ment of  the  prludpaj  or  interest  of  .  said 
promissory  note  or  any  part  thei;e«f,  when 
the  same  shall  become  due  and  payable  ac- 
cording to  the  term^  and  conditions  thereof, 
then  the  said  party  of  the  second  part,  her 
executors,  administrators,  and  assigns,  are 
hereby  empowered  to  sell  the  said  premises, 
with  all  and  efvery  of  tbe  appurtenances,  or 
any  part  thereof,  In  the  manner  prescribed 
by  law,  and  out  of  the  money  arising  from 
such  sale  to  retain  the  whole  of  said  princi- 
pal and  interest,  whether  the  same  shdll  be 
then  due  or  not,  together  with  the  costs  and 
charges  of  making  such  sale,  and  the  over- 
plus, if  any  there  be^  shall  be  paid  by  the 
party  making  such  sale,  on  demand,  to  the 
said  parties  of  tbe  first  part,  their  heirs  or 
assigns.  •  •  •  The  above-mentioned  note 
Is  for  $4,233,  with  interest  at  ten  per  cent 


payaMe  on  or  before  fl«e  yeacst  Interest  ita^- 
able  annually." 

The  argument  in  support  of  tbe  demnrrw 
Is  that,  since  the  note  piovides  that.  In  case 
of  default  in  the  payment  of  interest,  the  in- 
terest shall  immediately  become  a  part  of 
the  principal  and  bear  like  interest  until 
paid,  and  contains  no  provision  that,  in  case 
of  a  d^ault  in  the  paym^t  of  interest,  the 
whole  sum  shall  become  due  and  payable, 
and  the  mortgage  providing  for  a  sale  only 
in  case  default  be  n^de  In  the  payment  of 
the  principal  or  interest  according  to  the 
conditions  of  the  note,  that  there  is  no  time 
prior  to  the  maturity  of  the  note  when  foreclo- 
sure could  b^  had,  and  that  appellant's  only 
remedy,  in  case  of  default  In  the  payment 
of  Interest,  Is  to  have  the  same  become  part 
of  the  principal  and  dra^  Ul^e  interest  Such 
a  contention,  it  seems  to  us,  falls  to  give 
due  consideration  to  the  terms  of  the  note 
and  mortga^  when  read  as  a  whple.  It  is 
plain  from,  the  note  that  the  interest  is  paya- 
ble annually.  If,  then,  it  be  not  so  paid, 
there  is  a  default  in  the  payment  of  interest 
according  to  the  terms  of  the  note,  the  mort- 
gage provides  for  its  foreclosure,  In  case  of 
any  default  in  the  payment  of  interest  when 
the  same  becomes  payable  under  the  terms 
of  the  note,  and  the  retention  out  of  the 
moneys  arising  from  the  foreclosure  sale  of 
the  whole  of  the  principal  and  Interest, 
whether  the  same  shall  be  then  due  or  not 
If  respondent's  contention  be  true,  this  last 
provision  of  the  mortgage'  Is  meaningless, 
since  the  only  time  the  mortgage  would  be^ 
subject  to  foreclosure,  irrespective  of  prior 
defaults  in  the  payment  of  interest,  would 
be  a  default  in  the  payment  of  the  original 
and  the  Increased  principal  with  the  last  an- 
nual Interest  at  tie  maturity  of  the  note, 
when,  under  all  tlieories,  all  sums  payable 
under  the  note  and  njprtgage  were'  subject  to 
default  for  nonpayment  What  need,  then, 
for  stipulating  that,  In  case  of  a  foreclosure, 
"the  whole  of  said  principal  and  interest, 
whether  tbe  same  shall  be  then  due  .or  not," 
shall  be  retained?  if  the  only  foreclosure 
can  take  place  subsequent  to  the  maturity  of 
the  note,  whht  sum  is  It,  not  then  due,  that 
is  to  be  retained  in  case  of  a  sale  because  of 
a  default  In  tbe  payment  of  'principal  or  in- 
terest? Manifestly  such  a  clause  in  this 
mortgage  Is  Indicative  of  the  intention  of  the 
parties  that  the  mortgage  did  stipulate  for 
its  foreclosure  prior  to  the  maturity  of  the 
note,  in  case  of  any  default  In  the  payment 
of  the  annual  interest,  as  such  a  foreclosure 
could  be  the  only  one  when  the  whole  of  the 
principal  and  interest  would  not  be  due, 
which  situation  Is  furthest  illustrated  by  de- 
scribing the  note  as  one  In  which  the  inter- 
est Is  payable  annually.  .A^ain,  tbe  mort- 
gage provides  for  Its  foreclosure  in  case  of 
any  default  in  the  payment  of  principal  or 
Interest,  when  the  same  is  payable  under  the 
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note.  The  note  says  lihe  Interest  Is  iwyable 
annnany.  If  the  Interest  be  not  so  paid,  It 
Is  a  defatilt  In  the  payment  of  IhtereErt,  and 
a  default  subjecting  the  mortgage  to  fore- 
closure. 

Kespondent  relies  upon  Bahk  t.  Doherty, 
29  Wash.  23S,  69  Pac.  732, '92  Am.  St.  Rep. 
903,  Van  U>o  y.  Van  Aken,  104  Cal.  269,  37 
Pac.  925,  Wood  y.  Whlslei^,  67  Iowa,  676,  25 
N.  W.  847,  and  JHotalnger  V.  Miller,  5&  Kan. 
873.  53  Pac.  869 ;  none  of  these  cases,  nor 
any  other  that  we  haye  b6en  able  to  find, 
supports  this  contention.  In  the  Bank  Casej 
It  was  held  that  a  mortgage  could  not  ^9 
foreclosed  for  default  In  the  payment  of  In- 
terest, when  the  only  condition  for  Its  fore- 
closure was  contained  ,  In  this  provlsloh: 
"Now,  if  the  said  first  party  shall  on  or  .be- 
fore maturity  pay  or  cause' to  be  paid  the 
said  note  with  Interest  that  may  be  doe 
thereon,  then  the  foregoing  conveyance  shall 
he  null  fibd  void;  otherwise  io  be  and  re- 
main In  full  force  and  vlrtuV-^whlch  was 
construed  to  mean  that  the  <ieb't  wa^.'  permit- 
ted to  run  untQ  the  maturity  of  the  note  and 
mortgage,  9nd  that .  thet,, mortgage -Should 
stand  as  security  for  the  jprlncipal  or  inter- 
est, and  could  not  be  foreclosed  until  there 
was  a  failure  to  pay  the  note  at  its  maturi- 
ty. Hanifestly  this  would  be  so  when  the 
parties  fixed  the  maturity  of  the  note  as  the 
only  tlm^  when  a  default  would  subject  the 
mortgage  to  a  fofeclosura.  ^he!  court  there 
says  it. was  within  the. power  of  the  parties 
to  have  provided  for  a  foreclosure  in  case  of 
any  failure  to  pay  interest,  but  they  failed 
to  do  so;  anci  that  if  the  mortgage  had  con- 
tained a  stipulation  providing  for  its  forec^ 
sure  in  case  of  any  failure  "to  pay  said  note, 
or  the  interest,  or  any  part  thereof,  when 
due,"  a  foreclosure  might  be  bad  for  default 
in  the  payment  of  Interest. 

Referring  to  the  language  of  the  mortgage 
under  consideration,  we  find  it  does  contala 
the  very  thing  the  court  In  the  Bank. Case 
says  is  essential  to  a  foreclosure  on  default 
in  the  payment  of  interest.  It  saya:  "In 
case  default  be  made  in  the  payment  of.  the 
principal  or  Interest  of  said  promissory  note, 
or  any  part  thereof,  when  the  same  .shall  be- 
come due  and  payable,  according  to  th« 
terms  and  cov^ditlona  thereof."  The  note 
providing  for  the  payment  of  interest  annu- 
ally, the  failure  to  p&j  the  interest  when  due 
is  a  default  in  the  payment  of  interest,  and 
a  default  in  the  payment- of  interest  subjects 
the  mortgage  to  a  foreclosure.  And,  making 
this  Intention  atiU  plainer,  comes  the  further 
atipolation  that,  in  case  of  any  ^uch  foreclo- 
sure, the  whole  of  the  principal  and  interest 
represented  by  the  note  shall  be  retained, 
«yen  tliougb  it  be  sot  yet  due.  In  order  to 
be  any  sum  "not  yet  due,"  the  sale  must  be 
prior  to  the  maturity,  of  the.  note  and  mort- 
gage The  Banki  Case,  with  the  authority 
therein  cited,  is  in  direct  conflict  -with:  the 
ruling  complained  of,  and  is  of  itself  sufiS- 
<d»it  to  support  the  claim  of  error.    The 


«ise;  however,  having  been  argued  so  confi- 
dently upon  the  authority  of  the  Van  Loo, 
"Wood,'  and  Motsinger  Caies,  diipra,  we  will 
review  those  cases  and  show  them  not  to 
support  the-  contention  claimed. 

Van  Loo  v.  Van  Akeii  is  a  California  case, 
where  the  note,  as  In  the  case  at  bar,  provid- 
ed for  the  iiayment  of  interest  annually, 
and,  if  not  so  paid,  to  draw  interest  the 
same  as  the  principal.  The,  mortgage,  how- 
ever, ■  provided  •  for  its  '  f oreclosiire  only  in 
case  of  default  at  maturity.  The  reasoning 
of  the  court  is  that  the  mortgage  Is  not  given 
to  secure  the  payment  of  the  note  according 
to  its  terH»8,bnt  only  as  securtty  fpr  the 
paympt  of,  the  principal  sum  and  interest 
on  the  date  of  the  maturity  of  the  note.  The 
mortgage  in  suit  contains  the  very  prcrisiin 
the  mortgage  In  that  case  failed  to  contain; 
and  ht^nee  that  case  Is  'of  'no  rvalue  to  re- 
spondent. That  the  rule' he  contends-  for  Is 
no^  the  law  in  Ca.ilforhla,,  but  that  the  r^de 
there  is  as  yre  are '  attempting .  to  here,  ap- 
nounte  .it,  i»  .ciear^  from  the  following  au- 
thorities:' Brtcken  y.  Batcbelderr  62  Oil. 
623;  Maddoz  v.  Wyman,  92  Cal.  674,  28  Pac. 
888;  Clemens  y.  Luce,  101  Cal.  435, 'aS'Pfe 
1032;  Aierps  V.  Mayers,  126  Cal.  .'549,  68 
Pac.  1048-  l9  t|bie  next  case,  Wood  v.,- Whls- 
-ler,  neither  th«  netes  nor  .mortgage  provided 
for  the  payment  of  interest  annually.  Th'4y 
simply  provided  that.  In  case  it  was  hot  so 
paid,  it  should  draw  Interest.  Manifestly, 
unless  the  notes  provided  for-  the  payment 
of  interest 'ilnnvtally,  the  ^allure  to  so  pay 
w;ouId  not  be  a  default. ,  n, In  the  b^se  before 
us,  as  we.  have  before  seen,  the  note,  does 
provide  that  the'interest  shall  be  paid  annu- 
ally. The  case  if  nbt .  therefore  In  poliit. 
The  ne^t  case  le^  j\f6tsinger  v.  Miller,  from 
Kansas,  a:  case  Etlfnll^r  to.  the  Wood.  Case; 
they  note  proY/tdiog^.tbat,.  if  the  Interest  rwps 
not  paid  annually,  it  should  be  /added  to  the 
principal;  There  was,  however;  no  provision 
in  the  note"  that  the  interest  should  be  pay- 
able annually,  and  the  court  simply  holds 
that  the  provision,  "if  interest  be  not  paid 
annually,  to  become  as  principal/'  cannot  be 
regai;ded  as  gi  promise  to  pay  Interest  annu- 
ally, it  will  t^)is  bet  seen  the  case  Is  net 
controlling  Vhen.tbe  I  note,  as  in  the  present 
case,  contracts'  to  pay  annual  interest.  The 
court  in  its  reasoning  said:  ."I'  the  ^interest 
was  payable  annually,  the  default  in  the 
payment  of  the  same  makes  the  whole  debt, 
and  entitles  Miller  to  i  foreclosure '  of  "his 
mortgage."'  Id'  other  words,  if,  as""  in  thfe 
case  at  bar,  the  'note  made  provision  for  the 
payment  of  interest  annually,  a  foreclosure 
c«uld  be  had  for  its  nonpiayment.  That  we 
are  tn  full  accord  with  the  Kansas  rule  Is 
plain  from  the -reasoning  of 'the  Motsinger 
Case  and  from '  Meyer  v.  Graeb^r,  19  Kan. 
165,  Wheri  the '.note  provided  for  the  pay- 
ment of  interest,  i  and- tiM  mortgage  recited 
that  the  intei-est'wka  payaible  annually,^ 'and, 
if  not  80  paid,  to  be  added  to  the  principal, 
and  tliat,  in  case  of  a  default  of  any  pay- 
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ment  of  principal  or  Interest,  foreclognre 
might  be  had ;  and  It  was  held  that  the  In- 
.  terest  was  to  be  construed  as  payable  annu- 
,  ally,  although  not  as  stated  in  the  note,  and 
that.  In  case  of  default  in  its  payment,  the 
mortgage  might  be  foreclosed. 

The  Judgment  Is  revelled,  and  the  case,  re- 
manded, with  instructions  tQ  overrule  the 
demurrer,  and  for  further  proceedings. 

FULLERTON.  MOUNT,  and  ELLIS,  JJ., 
concur. 

((D  Wasb.  408)  • 

BICKNELL  et  al.  ▼.  HBNRT  et  at 

(Supreme  Court  of  Washington.  July  29, 1912.) 

1.  Chattex.  Mobtqaoes  (I  225*)— Tbansfeb 
or  Pbdfkbty— Bona  Fide  Purchasebs— No- 
tick. 

A  parchaser  of  mortgaged  propertr  having 
actual  Knowledge  of  the  mortgage,  which,  al- 
though defective,  waa  valid  as  between  the  par- 
ties, before  the  property  was  delivered  or  paid 
for,  was  a  purchaser  with  notice. 

[Bid.  Note.— For  other  cases,  see  Chattel 
Mortgages,  Gent  Dig.  ii  46&-170;  Dec.  Dig.  f 
226.*] 

2,  Chattel  Mobtoaoks  (|  226*)— Tbaitsteb 
OP  Pbopebtt— AssuuPTioB  or  Mobtqaqb 
Debt. 

A  chattel  mortgagee  of  property  whose 
mortgage,  although  defective,  was  good  between 
the  parties,  at  the  reanest  of  the  mortgagor, 
wired  a  purchaser  that  he  would  consent  to  a 
sale,  if  toe  amount  of  the  mortgage  was  paid. 
The  purchaser  then  wired  the  mortgagee  that 
a  third  {xrsoa  made  a  claim  against  the  prop- 
erty, and  the  mortgagee  agreed  to  and  did  pay 
such  claim.  Beld,  that  a  promise  by  the  pur- 
chaser to  pay  the  amount  of  the  mortgage  was 
'  established,  within  the  rule  that,  a  promise  to 
pay  or  assume  a  debt  must  be  clear,  satisfacto- 
17,  and  convincing;  and  that  the  purchaser  was 
liable  for  the  amount  of  the  mortgage.    ' 

[Ed.  Note.— For  other  cases,  see  Chattel 
Mortgages,  Cent  Dig.  f  471;   Dec.  Dig.  {  226.*] 

'8.'rHA0Dfl,  Statctb  6»  (I  28*)— ObiqinJli.  ob 

GOLLATKRAI,    PBOMISE. 

The  promise  by  tbc'  purchaser  wsw  not  a 
promise  to  pay  the  debt  of  another,  but  a  prom- 
ise to  pay  his  own  debt  by  applying  the  amount 
due  from  him  on  the  mortgage. 

[Ed.  Note.— For  other  cases,  see  Frauds,  Stat- 
ute of.  Gent  Dig.  i  45;  .Dec.  Dig.  i  28.*] 

Department  2.  Appeal  from  Superior  C^urt, 
Taklma  County;  Thos.  G.  Ora)ly,  Judge. 

Action  by  B.  F.  Bickneli  and  another 
against  James  Henry  and  others.  Judgment 
for  plaintiffs,  and  the  defendant  named  ap- 
peals.    Affirmed. 

John  E.  Ryan  and.  Grover  E.  Desmond, 
both  of  Seattle,  for  appellant  Bnglehart  & 
Bigg,  of  North  YaUma,  for  respondents. 

MOUNT,  3.  Plaintiffs  bropght  this  ao- 
tion  to  recover  a  sum  of  mone^,  allegied  to 
be  due  opoa.a  promissory  note  executed  by 
defendant  Homer  V.  Brenner,  and  which  was 
alleged  to  have  been  assumed  by  the  de- 
fendant James  Heury,  and  to  foreelose  a 
.chattel  mortgage  upon  a  band  of  sheep,  which 


mortgage  was  given  to. secure  the  note.  .The 
other  defendants  were  alleged  to-  have  or 
claim  some  interest  in  the  sheep,  but  that 
such .  claim  was  subject  to  plaintiffs'  dali^ 
The  principal  issue  in  the  case  was  upon  this 
assuxnptlqn  of  the  debt  The  trial  court 
found  in  favor  of  the  plaintiffs,  and  entered 
a  Judgment  accordingly.  The  defendant 
James  Henry  only  has  appealed. 

The  facts  are  as  follows:  On  May  21, 1910, 
the  plaintiffs  sold  and  delivered  to  Homer 
.V.  Brenner,  at  Heppner,  Or.,  a  band  of  2,600 
sheep  for  |8,250.  Fifty  dollars  of  the  pur- 
Chase  price  was  paid  in  cash,  and  a  note, 
due  in  seven  months,  secured  by  a  chattel 
mortgage  upon  the  sheep,  was  given  by  Bren- 
ner to  plaintiffs  for  the  balance.  The  mort- 
gage recited  that  the  sheep  were  "to  be  traU- 
ed  to  and  run  in  Yakima  county,"  In  this 
state.  Thereafter  the  sheep  were  driven  into 
Yakima  county,  and,  about  the  same  time, 
namely,  on  the  25th  day  of  May,  1910,  the 
mortgage  was  filed  for  record  in  Yakima 
county.  The  mortgage  did  not  contain  an 
affidavit  that  it  was  made  In  good  faith.  The 
note  for  $8,200  was  placed  for  collection  In 
the  Cltbsens'  National  Bank  at  Baker,  Or., 
by  the  plaintiffs,  who  reside  In  Chicago.  On 
December  10,  1910,  Mr.  Brenner  agreed  to 
sell  2,300  of  the  sheep  to  the  defendant 
Henry  for  $4.50  per  hundredweight.  $500 
was  paid  to  Brenner  upon  this  contract' of 
purchase  by  C.  C.  Churchill,'  who  was  agent 
for  Mr.  Henry.  This  contract  was  In  writ- 
ing, and  provided:  "Said  sheep  to  be  f&t  and 
In  merchantable  condition.  Sheep  to  be  de- 
livered and  weighed  at  Toppenlsh  by  Feb- 
ruary 1.  Sheep  not  to  be  fed  or  watered  aft- 
er leaving  yard  at  Outlook' '  before'  being 
weighed.  No  sheep  to  be  accepted  by  Chbrch- 
111  unless  fat"  Thereafter,  on  December  22, 
1910,  460  head  of  sheep  were  delivered  to  "Sir. 
Churchill  for  Mr.  Henry,  and  the  price  there- 
of, $2,066.40,  was  paid  tO  Bi'enner.  $1,.'J05 
of  this  was  thereupon  applied  upon  the  note. 
At  this  time  It  does  not  appear  that  Mr. 
Henry  or  bla  agent,  Churchill,  had  actual 
notice  of  the  mortgage.  Thereafter,  on  Feb- 
ruary 6  and  9,  1911,  the  balance  of  the  sheep 
Were  taken  to  the  stockyards  of  the  railway 
company,  to  be  delivered  to  defendant  Hen- 
ry. His  agent,  Mr.  ChurdhlH,  was  then  in- 
formed of  the  mortgage,  and  refused  t»  re- 
ceive or  pay  the'  purchase  price  of  the  sheep, 
without  authority  from  the  plaintiffs.  Mr. 
Brenner  then  sent  a  telegram  to  Mr.  Blck- 
nell  at  Chicago,  as  follows:  "Wire  0.  O. 
Churehin  authority  to  receive  sheep.  Rnsh 
answer."  In  'respon.9e  to  this  telegram,  the 
plaintiff  Mr.  Bicknell  answered  on  the  eame 
day,  February  eth,  direct  to  Mr.  Oharctaill, 
as  foIlowB?  "By  paying  balance  due  Cltl- 
cens^  National  Bank,  Baker,  Oregon,  yo« 
have  onrconseiit'to  receive  Brenner  sheep." 
Mr.  Ch«rchlU  thereupon,  on  the  same  day, 
sent  a  -  telegram  to  the  bank,  as  '  follows: 
"What  4s  balance  due  yon  from  Homer  Bren> 
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ner?  Wire  quick."  The  bank  replied  to 
CborchlU  on  tbe  same  day:  "Brenner  bal- 
ance on  note  $7^72."  Mr.  Churchill  there- 
upon calculated  that,  with  the  money  already 
paid  to  Brenner,  and  with  the  amount  of  the 
note,  tbe  sheep  would  cost  him  "$88  and 
something"  more  than  he  had  agreed  to  pay 
for  them.  The  herder,  one  Mr.  Verllng,  jilso 
had  a  claim  of  $411  against  the  sheep,  and 
refused  to  release  them  until  his  claim  was 
paid.  Thereupon,  on  February  10,  1911,  Mr. 
Breuner  sent  a  telegram  to  the  plaintiff  Bick- 
nell,  as  follows:  "Slieep  lacks  $499  enough 
to  pay  herder  and  mortgage.  Herder  is 
holding  sheep  here.  Wire  satisfaction." 
Thereupon  Mr.  Bicknell  answered  to  Mr. 
Churchill:  "Will  pay  your  draft  on  Bicknell 
&  Gemmell,  care  Clay-Robinson  Company, 
Chicago,  for  amount  Brenner  shortage  up  io 
$500."  Mr.  Churchill  then  drew  a  sight 
draft  upon  the  plaintiffs  in  favor  of  Mr. 
Verting  for  $411,  and  this  draft  was  subse- 
Quently  paid  by  the  plaintiffs.  Mr.  Verting 
released  the  sheep,  and  they  were  taken  over 
by  Mr.  Churchill  for  Mr.  Henry  on  Febru- 
ary 10th,  or  the  morning  of  the  11th,  1911. 
After  the  sheep  had  been  delivered  to  Mr. 
Churchill,  defendant  Tost  brought  an  action 
against  Mr.  Brenner  and  sued  out  a  wrtt  of 
attachment.  The  sheriff  seized  460  of  the 
sheep  in  possession  of  defendant  Henry,  or 
his  agent,  Mr.  Churchill,  and  afterwards 
the  sheriff  sold  the  same,  and  they  were 
purchased  by  Mr.  Yost.  Upon  the  question 
of  Mr.  Yost's  interest  in  the  sheep,  the  trial 
court  concluded  that  defendant  Yost  acquired 
no  right,  title,  or  interest  in  the  sheep,  and 
that  the  sale  by  the  sheriff  to  Mr.  Yost  con- 
veyed no  right,  and  that  Yost  Is  holding  the 
sheep  in  his  possession.  Neither  Mr.  Yost 
nor  the  sheriff  has  appealed,  and  the  judg- 
ment Is  conclusive  as  to  them.  After  the 
she^  were  delivered  to  defendant  Henry  or 
his  agent,  he  refused  to  pay  the  note;  where- 
upon this  action  was  brought  In  his  answer 
Henry  denies  that  he  .assumed  and  agreed 
to  pay  the  note,  but  alleges  that  he  pur- 
chased the  sheep  and  owes  thereon  $5,372.83, 
after  deducting  for  certain  expenses  on  ac- 
count of  this  litigation ;  and  that  he  Is  will- 
ing to  pay  this  sum  to  whom  the  court  shall 
direct 

[1,21  Appellant  argues  In  his  brief  that 
tbe  chattel  mortgage  Is  void;  that  he  is  a 
Bubsequent  purchaser  in  good  faith;  that  his 
agent,  Churchill,  was  a  special  agent  and 
had  no  authority  to  assume  obligations  with- 
out express  Instructions;  and  that,  in  fact, 
there  was  no  assumption  of  the  debt  by  the 
defendant  Henry  or  his  agent.  *rhls  last 
question  Is  the  one  which'  controls  the  case. 
The  others  are  mere  incidental  or  collateral 
questions.  As  between  tbe  mortgagor  and 
tbe  mortgagee,  the  mortgage  was,  no  doubt, 
a  valid  one.  The  agent  of  Mr.  Henry  knew 
of  the  mortgage  b«f  oire  tbe  sheep  .  were  de- 
livered to  him  or  paid  for.    He  was  there- 


fore a  purchaser  with  notice.  He  had  au- 
thority to  purchase  the  sheep,  and  to  obli- 
gate bis  principal  for  tbe  purchase  price. 
There  is  no  dispute  upon  that  point  After 
he  learned  of  the  mortgage  upon  the  sheen 
he  requested  the  mortgagor  to  obtain  au- 
thority from  the  plaintiffs,  who  were  mort- 
gagees, to  release  the  sheep,  or  to  permit  a 
delivery  to  the  purchaser,  Mr.  Brenner  then 
sent  a  message  to  Mr.  Bicknell,  saying:  "Wire 
C.  C.  Churchm  authority  to  receive  sheep. 
Bush  answer."  The  answer  came:  "By  pay- 
ing balance  due  to  Citizens'  National  Bank, 
Baker,  Oregon,  you  have  our  consent  to  re- 
ceive Brenner  sheep."  Mr.  Churchill  then 
was  Informed  of  the  amount,  and  thereupon 
took  the  sheep.  It  is  plain  that  Mr.  Church- 
ill knew  of  the  claim  of  the  plaintiffs  upon 
the  sheep,  knew  the  amount  of  the  claim, 
and  that  the  telegram  was  a  refusal  to  per- 
mit delivery  of  the  sheep,  unless  the  claim 
was  paid  or  assumed.  He  thereupon  took 
the  sheep.  It  is  true  he  made  no  verbal  or 
written  promise  to  assume  or  pay  the  note; 
but  he  quietly  took  the  sheep.  He  acted  up- 
on the  authority  of  the  telegram,  and  is 
bound  thereby,  as  much  so  as  if  be  had  an- 
swered back  in  writing:  "I  will  take  the  sheep 
and  pay  the  note."  Before  he  took  the  sheep. 
It  appears  that  the  herder  made  a  claim  of 
$411  for  herding  charges.  Tills  herder  re- 
fused to  permit  the  delivery  of  the  sheep 
until  his  claim  was  paid.  Thereupon  Mr. 
Churchill  calculated  what  the  purchase  price 
of  the  sheep  would  amount  to,  and  found 
that,  with  the  payments  already  made  to  Mr. 
Brenner,  the  mortgagor,  and  with  the  amount 
due  upon  the  mortgage,  he  would  be  required 
to  pay  "$88  and  something"  more  than  he 
had  agreed  to  pay  for  the  sheep;  and  be^ 
sides  this  the  herder  claimed  $411.  Mr. 
Brenner  then  wired  the  mortgagee:  "Sheep 
lack  $499  enough  to  pay  herder  and  mort- 
gage. Herder  is  holding  sheep  here.  Wire 
satisfaction."  Thereupon  the  mortgagors  an- 
swered direct  to  Mr.  Churchill,  authorizing 
him  to  draw  a  draft  for  the  shortage  up  to 
$500.  Churchill  thereupon  drew  a  draft  for 
$411,  and  the  herder  was  therewith  paid. 
This  money  was  paid  by  the  plaintiffs  in 
order  that  delivery  of  the  sheep  might  be 
made,  and  that  the  purctutser  might  pay 
or  assume  the  amount  of  the  note  and  mort- 
gage against  the  sheep,  vte.,  $7,.?72. 

[3]  While  the  rule  Is  that  the  promise  to 
pay  or  assume  a  debt  "must  be  clear,  satis- 
factory, and  convincing"  (Ordway  v.  Downey, 
18  Wash.  412);  the  factb  stated  above  plain- 
ly bring  the  promise  within  that  rule.  The 
fact  that  Churchill  took  the  sheep  after  the 
mortgagor  had  told  him  he  could  do  so  by 
paying  the  balance  due  upon  the  note  and 
mortgage  was  sufficient.  He  could  not  act 
upon  that  offer  and  remain  quiet,  and  then 
be  heard  to  say  that  he  did  not  promise  to 
pay.  As  we  said  in  Gay  v.  Schaef er,  62 
Wash.  269,  100  Pac.  384:  "It  is  not  claimed 
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that  the  promise  was  In  writing,  and  It  Is  not 
necessary  that  It  should  be.  This  is  not  a 
mere  promise  to  answer  for  the  debt  of  an- 
other. The  promise  was  made  upon  consid- 
eration that  the  respondent  would  consent 
to  a  transfer  of  the  mortgaged  property  from 
Frost  to  the  promisor.  Consent  was  given  by 
the  respondent,  and  the  transfer  was  there- 
upon, made.  The  debt  thereby  l)ecame  the 
debt  of  the  promisor,  and  is  not  within  the 
statute  of  frauds."  The  same  Is  true  in  this 
case.  Mr.  Churchill  did  not  strictly  assume 
the  debt  of  another.  He  bought  the  sheep 
and  created  k  debt  of  his  own  and  of  his 
principal,  which  has  not  yet  been  paid.  That 
debt  was  the  promise  to  pay  the  note  and 
mortgage  held  by  the  bank.  He  was  dealing 
for  his  principal,  Mr.  Henry,  directly  with 
the  plaintiffs;  and  it  was  clearly  understood 
that  he  should  pay  for  the  sheep  by  paying 
the  note  at  the  bank  at  Baker,  Or.  He  did 
not  do  so,  but  still  retains  the  sheep  and  the 
purchase  price. 

The  judgment  was  right;   and  It  is  there- 
fore affirmed. 

PARKER,  ELLIS,  and  MORRIS,  JX,  con- 
cur. 


ROTS  et  al.  v.  MONOOEiAN  et  al. 

(Supreme  Court  of  Washington.     July  29, 

1912.) 

Appeal  and  Erbok  (|  856*)— Review— Veb- 

dict— sufficiejsct. 

Though  the  propositions  of  law  advanced 
by  appellants  be  correct,  the  finding  and  judg- 
ment will  not  be  disturbed,  where  there  is 
eyideoce  tending  to  support  It  on  another  the- 
ory. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  SJ .  3400-3424,  34^-3434; 
Dec.  Dig.  {  856.*] 

Department  1.  Appeal  from  Superior 
Court,  King  County;  H.  A.  P.  Myers,  Judge. 

Action  by  Alma  M.  Rots  and  husband 
against  J.  H.  Monoghan  and  others.  From  a 
Judgment  for  defendants,  plaintiffs  appeal. 
Affirmed. 

Vince  H.  Faben,  for  appellants.  John  B. 
Van  Dyke  and  Josiah  Thomas,  both  of  Seat- 
tle, for  respondents. 

CHADWICK,  J.  This  action  was  begun 
against  the  defendants  to  recover  damages 
to  a  certain  building  held  by  them  under  a 
lease  from  plaintiffs,  and  for  the  loss  of  a 
part  of  a  certain  lot  of  fumltnre  stored  in 
the  building,  and  for  damages  to  the  remain- 
der tliereof.  It  is  alleged  that  the  furniture 
was  .stored  in  a  reserved  part  of  the  build- 
ing, and  that  defendants  "broke  and  entered 
♦  •  •  and  destroyed  and  Injured"  it.  The 
answer  was  In  the  matn  a  general  denial. 
A  further  defense,  that  defendants  ceased 
to  be  toiants  aft«r  the  first  year  and  sur- 
rendered  the  term,  and  that  the  property 


was  held  thereafter  by  a  corporation  under 
a  tenancy  from  month  to  month  by  and  with 
the  consent  of  plalntifts'  agent,  was  inter- 
posed. It  was  also  alleged  the  building  was 
out  of  repair  at  the  time  defendants  took 
possession;  that  certain  alterations  were 
made  necessary  on  account  of  the  character 
of  their  business;  and  that  they  were  made 
at  defendants'  expense,  after  plalntifFs  had 
consented  thereto.  There  Is  testimony  tend- 
ing to  show  thnt  the  building  was  in  as  good 
condition  when'defendants  and  their  alleged 
successor  moved  out  as  it  was  when  they 
took  possession.  Also  that  the  furniture  abd 
household  goods  were  in  the  building  at  the 
time.  .  There  was  no  direct  evidence  tending 
to  show  that  defendants  had  personally  ap- 
propriated any  of  the  personal  property. 
"Hie  case  was  tried  before  the  court,  without 
a  Jury,  and  a  judgment  entered  in  favor  of 
defendants. 

Several  questions — the  authority  of  plain- 
tiffs' agent,  defendants'  surrender  of  the 
lease,  and  the  admission  of  Improper  evi- 
dence— are  discussed  at  some  length  in  the 
briefs.  But  a  careful  reading  of  the  record 
convinces  us  that,  although  the  propositions 
of  law  which  are  advanced  by  appellants  be 
resolved  in  their  favor,  there  is  still  evidence 
to  sustain  the  findings  and  judgment  of  the 
trial  court.  Therefore,  treating  the  defend- 
ants as  tenants  for  the  full  term,  we  hold, 
with  the  trial  Judge,  that  appellants  failed 
to  prove  by  a  preponderance  of  the  .evidence 
that  respondents  are  legally  liable  for  the 
injury  and  destruction  of  appellants'  prop- 
erty. 

Finding  no  error,  the  Judgment  la  af- 
firmed. 

GOSB,  PARKER,  CROW,  and  MOUNT, 
JJ.,  concur. 


STATE  V.  PRIMMER. 

(Supreme  Court  of  Washington.    July  29, 
1912.) 

Criminal  Law  (|  658*)— Tbiai^Rkkabkb  or 

Judge. 

For  the  judge,  in  the  presence  of  the  jury, 
after  a  witness  has  testified  to  facts  tending 
to  show  defendant  was  innocent,  and  ke  has 
been  shown  her  affidavit  charging  defendant 
with  the  crime,  to  order  her  into  custody,  and 
direct  the  filing  of  a  charge  of  perjury  against 
her  on  her  own  admissions,  is  a  coounent  on 
facts,  in  violation  of  Const,  art.  4,  {  16. 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  {  1534 V^;    Dec.  Dig.  |  658.*] 

Department  1>  Appeal  from  Superior 
Court,  King  County;   Wilson  R.  Gay,  Judge. 

Barney  Priuuuer  was  convicted  of  crime, 
and  appeals.  Reversed,  and  new  trial 
granted. 

Daniel  Lnndon,  for  appellant.  John  F. 
Murphy  and  Thomas  J.  L.  Kennedy,  both  of 
Seattle,  for  the  State. 


*ror  other  cases  see  same  topic  and  section  NUMBER  In  Dec.  Dig.  ft  ^ 
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PARKER,  3.  Tbe' defendant  wag  convict- 
ed  In  the  superior  court  of  the  crime  of  In- 
cest, from  which  he  has  aiwealed  to  this 
court.  While  several  errors  are  assigned  by 
counsel  for  appellant,  the  principal  ground 
upon  which  a  reversal  of  the  judgment  and 
a  new  trial  is  sought  is  that  the  trial  oourt 
committed  error  prejudicial  to  appellant  by 
remarks,  In  the  presence  of  the  Jury,  amount- 
ing to  a  comment  upon  the  facts,  in  viola- 
tion of  section  IQ,  art.  4,  of  our  state  Con- 
stitution, providing  that:  "Judges  shall  not 
charge  juries  v^th  respect  to  ntatters  of 
fact,  nor  comment  thereon,  but  shall  declare 
the  law." 

Appellant  wa^  accused  of  committing  the 
crime  with  bis  daughter.  She  was  called 
and  sworn  as  a.  witness  for  the  state,  and  It 
was  evidently  expected  by  the  prosecuting 
attorney  that  she  would  testify  to  facts  show- 
ing the  guilt  of  her  father,  when  the  follow- 
ing occurred  during  her  examination  in  chief; 
Mr.  Kennedy  (Deputy  Prosecuting  Attorney): 
"Q.  Directing  your  attention  to  the  night  of 
tbe  27th  of  October,  were  you  down  there  at 
your  home  on  Sturgls  road  at  that  time? 
A.  Yes,  sir;  I  was  home.  Q.  Was  your  fa: 
tber  in  bed  with  you  at  that  time?  A.  No; 
be  was  not  Q.  Directing  your  attention  to 
this  affidavit,  is  that  your  signature,  'Jose- 
phine Primmer,'  tliere?  A.  Yes,  sir;  I  sign- 
ed that  paper.  Q.  Before  Mr.  White — Craw- 
ford E.  White?  A.  Yes,  sir;  I  said  that— 
I  said  he  did  this  because  I  wa^  mad. ,  Mr. 
Kennedy:  I  will  call  your,  honor's  attention 
to  this  affidavit  (handing  paper  to  court). 
Q.  Which  is  tbe  truth,  di^  you,  or  did  you 
not,  have  sexual  Intercojujse  vith  your  fa: 
tber?  A.  No;  I  did  not  Q.  You  sl^ed  this 
affidavit  before  a  notary?  A.  Yes,  sir.  I 
did.  I  signed  it  because  I  was  mad  at  my 
father.  Mr.  Kennedy:  Xour  honor,  when  we 
are  through  with  this  witness,  wq  will  ask 
that  she  remain  in.  custody,  and  we  will  file 
a  perjury  inforipatlon  against  her.  Mr.  I^an- 
don  (Attorney  for  Defendant):  I  object  to 
this.  The  Court:  She  will  be  retained.  Mr. 
tiandon:  We  eScept  to  your  honor's  ruling." 
Thereafter,  during  her  cross-examination,  the 
following  occurred;  "Mr.  Kennedy:  The  wit- 
ness seems  to  be  perfectly  willing  to  testify 
for  counsel.  Mr.  Landon:  I  object  to  coun- 
sel's remarks;  this  witness  has  been  called 
by  the  couns^  himself.  The  (Tourt:  I  un- 
derstand that;  but  yon  bare  no  right  to  go 
Into  anything  except  wliat  Is  cross-examina- 
tion. Call  a  deputy  sheriff,  tf  there  is  none 
here,  to  take  her  In  custody,  Mr.  Landon: 
I  object  to  that  proceeding."  Thereafter, 
when  she  was  excused  from  the  witness  stand 
Immediately  upon  the  close  of  her  examina- 
tion, the  following  occurred:  "The  Court: 
Tbe  deputy  sheriff  will  take  this  girl,  and  I 
ask  that  the  prosecuting  attorney  file  a 
charge  of  perjury  against  her  on  taer  own  ad- 
missions. Mr.  liandoTi:  We  desire  an  ex- 
ception to  tbe  court's  remarks."    This  all  oc- 


curred in  tbe  presence  of  the' Jury.  The 
paper  shown  to  the  witness  and  handed  to 
the  court  by  the  deputy  prosecuting  attorney 
was  an  affidavit  which  purported  to  have 
been  made  by  her,  stating  facts  showing  her 
father's  guilt  of  the  crime  he  was  being  tried 
for.  The  paper  was  not  shown  to  tbe  Jury. 
It  seems  to  us  that  tbe  ordering  of  tbe  wit- 
ness into  custody,  and  tbe  remarks  of  tbe 
Judge  in  connection  therewith,  clearly  indi- 
cated bis  belief  that  tbe  witness  bad  com- 
mitted perjury.  It  Is  insisted  that  tbe 
Judge's  remarks  only  indicated  bis  belief  that 
the  witness  had  committed  perjury .  in  the 
making  of  tbe  affidavit  accusing  her  father 
of  tbe  crime,  and  was  tiierefore  favorably 
rather  than  prejudicial,  to  bin}.  If  that  was 
the  intended  meaning  of  the  Judge's  remarks, 
the  Jury  might  well  ask  why  he  did  not  or- 
der appellant  discliarged.  But  whatever  may 
be  said  of  the  Intended  meaning  of  the  Judge's 
remarlcs,  they  were  manifestly  expressions  of 
opinion  upon  the  credibility  of  the  witness, 
who  had  testified  to  facts  tending  directly 
to  show  that  appellant  was  not  guilty  as 
charged.  Many  decisions  of  the  courts  of 
other  states  have  been  called  to  our  atten- 
tion dealing  with  thequBBtion  oftrlaii  courts 
commenting  upon  facts;  but  we  regard  them 
of  little  aid  here, 'In  tbe  light  of  tbe  man- 
datory provisions  of  our  Constitution.'  We 
are  of  the  opinion  that,  under  our*  former 
decisions, '  the  court's  remains  In'  the  pres- 
ence of  the  Jury  upon  this  trial  Invaded  the 
province  of  the  Jury  to  the  prejudice  of  ap- 
pellant' and  f«r  that  reason  he  is  entitled 
to  a;,  new  trial.  State  t;  Walters,  7  Wash. 
246,  34  Pac.  038,  lOSSi  State  T.t  Hyde,  20 
Wash.  234,  55  Pac.  49;  State  v.  Crotts,  22 
Wash.  245,  60  Pac.  408;.  State  v;  Priest  32 
Wash.  74,  72  Pac.  .1024.  . . 

Tbe  judgment. is  reversed,  and  appellant 
granted  a  new  trial.  f 

CROW,  GOSft  ini  CHAPW^CK,  JJ.,  con- 
cur. 


GREAT  NOBTHBRN  BY  OO.  y.  HOWBR 

€*  aL 
(Supreme  C!onrt  bf  Waabtngton.  July  20,  1912.) 
1.  Public  t,ANbs   (|   109*>— Homestbad'  Bn-' 

TRYMAN— DKCISJORS    OF  LaMD   DEPABTMENT 

— C0NCr.U81VKME88.   .    ,.,      , 

Decisions  of  officials. of  the  I^md  Depart- 
ment on  the  questions  of  fact  relating  to  the 
good  faith  of  a  homestead  entryman,  though 
reviewable  on  appeals  within  the  Department, 
are  conclusive  on  all  tbe  courts  of  justice,  in 
the  absence  of  fraud  or  mistake;  the  jurigdic- 
tion  of  conrts  of  equity  being  limited  to  the 
correction  of  mistakes,  to  relieve  against  frand, 
and  to  afford  a  remedy  when  it  becomes  ap- 
parent that  the  offlcials  of  the  t>epartment 
have,  by  an  erroneous  conclusion  of  law,  given 
to  one  claimant  public  lands  which,  on  the  nn- 
disputed  facts  should  have  been  patented  to 
another, 

[EM.  Note.— For  other  cases,  see  Public  Lands, 
Cent  Dig.  a  104,  301,  302;   Dec.  Dig.  {  loe.»] 
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2.  Public  Lands  (i  106*)— Homestbad  Eit- 

TBY— UNSURVETED     LaND — MISTAKE  —  I/AND 

Depabtment  Decisions. 

Prior  to  the  survey  of  certain  public  land, 
defendant's  grantor  entered  and  constructed  a 
cabin  on  what  he  supposed  was  the  N.  B.  % 
of  a  partfcular  section.  About  a  year  later,  be 
constructed  a  trail  across  the  section  and  up 
a  creelt  on  the  N.  E.  %  to  reach  different 
places  on  the  claim,  and  built  a  barn  and  a 
stable,  which  he  used  for  storing  supplies.  He 
posted  on  the  north  section  line  a  homestead 
notice.  After  survey, .  it  was  shown  that  the 
trail,  barn,  and  notice  were  in  fact  on  the  N. 
E.  \i,  but  that  the  cabin  and  most  of  the  en- 
tryman's  cultivated  ground  were  on  lot  2  of 
the  N.  W.  %  ;  the  house  being  about  one-quar- 
ter of  a  mile  west  of  the  Quarter  section  line. 
Complainant  railroad  company's  grantor  select- 
ed as  lieu  land  a  tract  which,  when  surveyed, 
included  the  N.  E.  \i  at  such  section,  and,  on 
a  contest  in  the  Interior  Department,  it  was 
held  that,  defendant's  grantor  having  acted  in 

§OAd  faith,  and  his  settlement  being  prior  Id 
ate  to  the  railroad  company's  selection,  bis 
improvements  should  be  held  to  have  been  con- 
structively on  the  N.  E.  >4,  and  that  he  was 
entitled  to  the  land.  Held  that,  under  the  rule 
that  the  Department's  findings  of  fact  could  not 
be  questioned,  its  determination  was  not  in- 
valid, because  the  residence  erected  was  too 
far  from  the  land  attempted  to  be  entered  to 
be  regarded  as  constructively  thereon. 

[Ed.  Note.— For  other  cases,  see  Public  Lands, 
Cent  Dig.  IS  104,  301,  802;  Dec.  Dig.  S  106.*] 

Department  1,  Appeal  from  Superior 
Court,  Snohomish  County ;  W.  P.  Bell,  Judge. 

Action  b^  the  Great  Northern  Hallway 
Company  against  James  A.  Hower  and  oth- 
ers Judgment  for  defendants,  and  plaintiff 
appeals.    Affirmed. 

F,  V.  Brown  and  F.  O.  Dorety,  both  of 
Seattle,  for  appellant.  J.  A.  Coleman,  of 
Everett,  ton  respondents. 

CROW,  J.  Action  by  the  Great  Northern 
Railway  Company,  a  corporation,  against 
James  A.  Hower  and  others  to  quiet  title  to 
land.  Defendants'  demurrer  was  sustained 
to  the  amended  complaint  Thereupon  plain- 
tiff declined  to  plead  further  and  appealed 
from  an  order  of  dismissal. 

The  amended  complaint  is  too  voluminous 
to  be  here  set  forth.  The  appellant  railway 
company,  as  successor  of  the  St  Paul,  Min- 
neapolis &  Manitoba  Railway  Company,  a 
corporation,  claims  the  land  under  act  of 
Congress  of  August  6,  1892  (27  Stats,  at 
Large,  p.  390,  «.  882).  The  amended  com- 
plaint alleges  that  on  October  20,  1892,  the 
St  Paiil,  Minneapolis  &  Manitoba  Railway 
Company  released  certain  lands  In  North  Da- 
Icota ;  that  on  March  24,  1894,  It  selected.  In 
lieu  thereof,  under  said  act  of  Congress,  a 
certain  tract  of  unsurveyed  land  in  King 
couuty.  Wash.,  which,  when  surveyed,  was 
found  to  be  the  N.  E.  %  of  section  2,  town- 
ship 27  north  of  range  10  east  of  the  Wil- 
lamette meridian;  that  It  filed  In  the  Unit- 
ed States  land  office  at  Seattle  a  list,  de- 
scribing the  land  with  reasonable  certainty ; 
that  the'lnnid  so  selected  was  not  reserved;. 


that  no  adverse  claim  bad  attached  or  been 
initiated  thereto ;  that  It  was  thereafter  sur- 
veyed, the  plat  of  survey  being  filed  In  the 
United  States  land  office  at  Seattle  on 
April  11,  1899 ;  that  when  the  plat  was  filed 
the  selected  land  was  found  to  be  the  N.  B. 
Vt  of  section  2,  township  27  north  of  range 
10  east  W.  M. ;  and  that  on  April  11,  1899, 
appellant's  grantor  filed  a  supplemental  se'- 
lection,  which  redescribed  the  land  so  as 
to  make  the  same  conform  to  the  lines  and 
subdivisions  of  the  government  survey. 

The  amended  complaint  further  states 
that,  on  or  about  April  18,  1899,  one  Mdvln 
J.  Carter,  respondents'  grantor,  filed  in  the 
United  States  land  office  at  Seattle  his  writ- 
ten application  to  enter  the  same  quarter 
section  under  the  homestead  laws,  claiming 
he  had  settled  on  the  land  on  December  1, 
1893;  that  after  various  hearings  and  ap- 
peals the  land  was  awarded  and  patented 
to  Carter  by  the  decision  of  the  Secretary 
of  the  Interior;  that  the  land  officers  com- 
mitted error  of  law  In  awarding  the  land 
to  Carter,  as  he  had  made  no  actual  set- 
tlement in  compliance  with  the  homestead 
laws.  Prior  to  the  hearing  of  the  demurrer, 
the  following  written  stipulation  was  filed: 
"In  passing  upon  the  demurrer  to  the 
amended  complaint  it  is  stipulated  that  the 
court  may  consider  the  decisions  of  the  Land 
Department,  referred  to  In  the  amended  com- 
plaint, namely:  The  decision  of  the  register 
and  receiver  of  August  28,  1903 ;  the  decision 
of  the  Acting  Assistant  Commissioner  of 
March  23,  1904;  the  decision  of  the  register 
and  receiver  of  January  21,  1905;  the  deci- 
sion of  the  Acting  Commissioner  of  June  30, 
1905;  the  decision  of  the  Secretary  of  the 
Interior  of  November  23,  1905;  and  that  the 
annexed  are  true  copies  of  said  decisions." 
Copies  of  these  decisions  are  attached  to  the 
stipulation. 

From  the  allegations  of  the  amended  com- 
plaint and  these  decisions,  It  appears  that 
the  following  facts  relative  to  Carter's  set- 
tlement, improvements,  and  claim  were 
found  by  the  Land  Department  officials: 
That  Carter's  house  was  located  on  lot  2, 
a  portion  of  the  N.  W.  ^  of  the  section; 
that,  prior  to  1893,  one  Doolin  made  settle- 
ment on  what  is  now  known  as  lot  2;  that 
a  short  distance  below  blm  one  Moe  also 
made  a  settlement;  that  MeMn  J.  Carter 
and  his  father,  E.  B.' Carter,  went  upon  the 
land  on  September  19,  1893,  Melvln  J.  Carter 
buying  Doolin's  cabin,  ^nd  E.  B.  Carter  buy- 
ing Moe's  cabin;  that  each  built  a  new 
cabin;  that  Melvin  J.  Carter  claimed  what 
he  supposed  was  the  N.  E.  ^  of  the  sec- 
tion; that  about  a  yea|r  later,  with  the  as- 
sistance of  his  father,  he  constructed  a  trail 
across  the  section  and.  up  Trout  creek  on 
the  N-  E.^^,  fpr  the  purpose  of  reaching  dif- 
ferent places  .on  the  claim;  that  he  built  a 
barn  and  ^table,  which  hjs  used  for  storing 
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Mqipnes;  that  he  pMte4  mi  tbt  north  seetlon 
line  a  homestead  notice ;  that  the  trail,  bam, 
and  notice,  since  the  survey,  are  shown  to 
have  beoi  on  the  N.  S.  Vi>  hut  that  his 
house  and  moat  of  the  eulUvated  ground  are 
on  lot  2  In  the  N.  W.  \i,  the  house  being 
about  one-quarter  of  a  mile  west  of  the  quar- 
ter section  line;  that  lot  2,  on  which  both 
Carters  were  living,  has  been  patented  to  the 
father,  Bl  B.  Carter,  without  protest  from 
Helvln  X  Carter;  that  lot  1  lies  between 
lot  2  and  the  N.  E.  ^,  east  of  the  former 
and  west  of  the  latter ;  that  the  railway  com- 
pany had  selected  the  entire  section;  thai 
Melrln  J.  Carter  made  so  protest  against 
the  company's  claim  ta  the  N.  W.  %,  but 
allowed  it  to  obtain  a  patent  for  lot  1  there- 
of; that  neither  Melvln  J.  Carter  nor  his 
father  thought  they  were  interfering  one 
with  the  other ;  that  MelviB  J.  Carter  was 
claiming  to  the  east  from  his  heme,  while 
his  father  was  claiming  to  the  south  from 
his;  that  Melvln  had  acted  In  good  faith; 
that  he  offered  to  ao>«>d  his  application,  to 
as  to  include  the  land  upon  which  the  gor- 
emment  should  finally  det^mine  his  im- 
provements were  actually  located,  and  drop 
from  cither  the  eastera  oe  southerly  bound- 
ary of  his  claim  suAcient  land  to  enable' 
him  to  include  the  tracts  upon  which  his 
improvements  were  made;  that  this  could 
sot  be  done,  as  a  patent  had  been  Issued  to 
the  railway  company  for  lot  1;  that  the 
N.  E.  %  should  be  patented  to  Melvln  J. 
Carter;  and  that  the  railway  company,  hav- 
ing selected  the  entire  section,  would  lose 
no  more  land  than  it  would  have  lost,  had 
Carter  applied  for  lot  1  with  a  sufficient 
portion  of  the  N.  E2.  ^  to  make  160  acres. 

In  the  opinion  of  the  Secretary  of  the  In- 
terior, addressed  to  the  Commissioner  of  the 
General  Land  Office,  be  said:  "As  Carter 
tendered  his  homestead  application  directly 
after  the  ffiing  of  the  plat,  presumably  be 
still  believed  that  his  house  was  located  on 
the  N.  B.  \i.  As  he  is  shown  to  have  been 
a  bona  fide  homestead  settler  uiwn  unsurvey- 
ed  land  at  the  time  the  railway  company 
made  selection  thereof,  and  subsequently 
has  made  a  good  compliance  with  the  law 
as  to  residence  and  improvements,  the  De- 
partment Is  of  opinion  that  his  application 
for  the  tract  In  question  should  be  allowed. 
As  the  railway  company  made  selection  of 
the  entire  section,  it  loses  no  more  land  than 
U  would  if  Carter  had  applied  for  said  lot 
1  with  sufficient  in  the  N.  E.  %  to  make 
160  acres.  Tour  office  decision,  holding  in 
favor  of  Carter,  is  affirmed,  and  upon  his 
perfecting  his  application  for  said  N.  E.  % 
of  section  2,  Tp.  27  N.,  R.  10  El,  the  railway 
company's  selection  thereof  will  be  cancel- 
ed," The  theory  upon  which  the  patent  was 
awarded  to  Melvln  J.  Carter  was  that  he 
bad  acted  in  good  faith;  that  Ills  settle- 
ment was  prior  in  date  to  the  selection  made 
by  tiie  railway  company ;  that  the  land  was 
126P^U 


then  nnsnrveyed;  ahd'tbaC  eonstnictlTely 
his  improvements  and  settlement  were  mad* 
on  the  N.  E.  %. 

[1]  Appellant  concedes  that  the  facts  found 
by  officers  of  the  Land  Department  bearing 
upon  the  good  faith  of  Melvln  J.  Carter  canr> 
not  be  reviewed  in  this  action,  but  insists 
that  their  conclusions  of  law,  if  erroneous,, 
may  and  should  be  here  corrected.  The  doc- 
trine is  well  established  that  the  decisions  of 
officials  of  the  Land  Department  upon  quea> 
tlons-  of  factt  although  reviewable  upon  ap- 
peals within  the  Department  itself,  are  oon-  . 
clunive  <m  all  courts  of  justice,  in  the  ab- 
sence of  fraud  or  mistake,  bat  that  courts 
of  equity  have  Jurisdiction  to  correct  mis- 
takes, to  relieve  against  fraud,  or  to  afTord 
a  remedy  when  it  becomes  apparent  that 
the  officials  of  the  Land  Department  have,  by 
erroneous  conclusions  of  law,  given  to  one 
claimant  public  land  which,  upon  the  undis- 
puted facts,  shoald  have  been  patented  tp. 
another.  Shepley  v.  Cowan,  91  U.  S.  330,  23 
U  Ed.  424;  Moore  v.  Bobbins,  96  U.  S.  630^ 
24  L.  Ed.  848;  Quinby  t.  Conlan,  104  U.  S. 
420,  26  L.  Ed.  800;  Baldwin  v.  Stark.  107 
U.  S.  463,  2  Sup.  Ct  473,  27  L.  Ed.  526; 
Gonzales  v.  French,  164  TJ.  S.  838,  17  Sup. 
Ct  102,  41  Ij.  Ed.  548 ;  Wiseman  v.  Eastman^ 
21  Wash.  163,  67  Pac.  398;  Grays  Harbor 
Co.  V.  Drumm,  23  Wash.  706,  63  Pac.  530. 

[2]  There  is  no  contention  that  fraud  or 
mistake  has  been  pleaded  in  this  action. 
The  officers  of  the  Lend  Department  found 
that  Melvln  J.  Carter  was  residing  on  the 
land  before  the  railway  company  made  its 
selection ;  that,  although  his  dwelling  house 
was  on  an  adjoining  tract,  his  notice  was 
posted  on  the  N.  E.  ^ ;  that  a  portion  of 
his  improvements  were  thereon;  that  be 
acted  in  good  faith;  and  that  the  railway 
company  has  sustained  no  actual  loss,  oth- 
er than  it  would  sustain  had  the  land  up- 
on which  his  improvements  were  actually 
located  been  awarded  him.  These  findings 
are  not  and  cannot  be  questioned.  The 
United  States  Land  Department  has  repeated- 
ly held  that  a  settler  constructively  residing 
upon  lands  claimed  by  him  should  be  per- 
mitted to  acquire  the  title.  Talkington'a 
Heirs  V.  Bempfling,  2  L.  D.  46;  Lewis  C. 
Haling,  10  L.  D.  83 ;  Kendrick  v.  Doyle,  12  I* 
D.  67 ;  Staples  v.  Richardson,  16  U  D.  248. 

Appellaht,  citing  numerous  land  oQce  de- 
cisions, concedes  that  the  residence  of  a 
homestead  and  pre-emption  claimant,  not  up- 
on his  claim,  has  been  frequently  held  a  suf- 
ficient compliance  with  the  law,  but  Insists 
that  such  decisions  are  not  controlling  here, 
as  in  eadt  of  them  the  residence  involved 
was  only  a  short  distance  teyond  the  llne^ 
was  moved  upon  the  land  as  soon  as  the  mis- 
take was  discovered,  and  that  in  nearly  all, 
if  not  all,  such  cases  there  were  other  buIh 
stantlal  improvements  on  the  land  claimed. 
Appelant  calls  attention  to  the  foet  that  in 
tills  case  Carter's  dweUing  liouse  was  a  quar- 
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ter;of<  ft -ratk!  distent  from  ttie  land  claimed, 
and  argues- tliat  no  case  beratofore  decided 
has  held  such  a  remote  residence  to  bare 
b«!en  a  sufficient  coilapliaJice  with  the  require- 
ments of  the  homestoad  act  In  most  of  the 
cases  which  appellant  has  cited,  the  land 
had  been  surveyed  before  the  settlement 
or  Improvements  were  made.  Not  only  was 
this  land  unsurveyed,  but  the  facts  found 
aAd  pleaded  show  that  in  places  it  was 
rough,  uneven,  and  difficult  of  access.  In 
Keogle  V.  Griffith,  13  L.  D.  7,  one  of  the  cas- 
es cited  by  appellant,  It  affirmatively  appear- 
ed that  the  claimant's  improvements  were 
about  40  rods  from  the  land  entered,  yet  a 
patent  was  awarded.  Upon  the  facta  before 
us,  we  conclude  the  decisions  of  the  I^and 
Department  are  controlling.  "The  law  deals 
tenderly  with  one  who,  In  good  faith,  goes 
upon  the  public  lands  with  a  view  of  making 
a  home  thereon."  Ard  v.  Brandon,  156  U.  S. 
537,  543,  15  Sup.  Ct.  406,  30  L.  Ed.  524.  The 
land  was  rightfully  awarded  and  patented  to 
respondents'  assignor,  Melvin  J.  Carter.  The 
amended  complaint  does  not  state  a  cause 
of  action. 
The  Judgment  Is  affirmed: 

PARKER,   CHADWICK,   and  GOSB,  JJ., 
concur. 


GRAY  et.  uz.  v.  REEVES  et  ax. 

(Supreme  Court  of  Washington!'    July  19, 
1012.) 

1.  Fraud  (§  23*)— Reliance  of  Repbesenta- 
TTONs— PnrErfDsniP  of  Pasties. 

When  men  deal  as- friends,  and  one'  acdepts 
as-true  false; representations  by  the  other,  into 
which,  but  .for  the  relation  of  friendship,  he 
would  have  made  inquiry,  the  law  wili  protect 
hiiti  in  Ms  trtfst  aS  certainly  as  it  will  deny  him 
relief  if  the  personal  relations  of  the  parties 
are  such  that  the  dealing  is  at  arm's  length. 

LEd.  Note.^For  otjjer  cases.  see-Fcaud,  Cent. 
Dig.  §§  20,  23;  Dec,  Dig.  i  23.*]     ; 

2.  C0RP0BAT10N8    (I    117*)  —  Pdrchasb    of 
Stock— Rkscibsion— Grounds. 

Where  the  seller  of  mining  stock  represent- 
ed that  the  stock  offered  was  treasury  stock 
and  that  the  money  paid  for  it  would  go  to  the 
development  of  thft.  propArty,  but  in  faet  sold 
stock  which  he  owned  himself,  the  buyer  was 
entitled  to  resjcind.  . 

[Ed.   Note.— For  '  other  cases,   8«e  >  Corpora- 
tions, Cent.  Dig.  |.506^  DecTOg.  §  117.*] 

3.  CORFORATIONS      (|      121»)  —  PDBCHASE     0» 

Stock— Rescission— Doctrine  of  Lacbxs — 

AppUcabiutt. 

A  suit  to  rescind  a  purchase  of  mining 
stock  for  false  representations  of  the  seller  is 
not  a  case  involving  mining  property  within  the 
rule  that  the  doctrine  of  laches  is  peculiarly 
applicable  in  cases  irivoIvinS  mining  property, 
since,  though  the  subject-matter  is  mining 
stock,  the  corporation  and  its  property  are  in 
no  way  involved. 

[Ed.   Note..— For   other   pases,   see   Corpora- 
tions,   Cent    Dig.   a   504,   505;    Dec.    Dig.   g 


4.  Equitt  (8  87*)-^/ACHE8— SrkttJtE  OF  lau-- 
ITAT10N8. 

Laches  is  akin  to  estoppel,  and,  unless 
some'  controlling  pqiiity  appears,  the  court,  sua 
sponte,  win  not  apply  the  doctrine  of  lachea 
to  defeat  a  statute  nzing  a  limit«tion  within 
which  actions  may  be  brought 

[Ed.  Note. — For  other  cases,  see  Equity, 
Cent  Dig.  S§  242-244,  395;    Dec.  Dig.  §  87.*] 

5.  E<jriTr  (|  71*)— Laches— Prejudice  from 
Delay. 

The  e(initabl«  doctrine :  of  laches  is  not 
available  where  nothing  is  .shown  but  tiie  lapse 
of  time,  but  there  must  be  some  special  cir- 
cumstance in  the  particular  case  which  would 
render  its  prosecution  liie<i«itable. 

[Ed.  Note.— For  other  cases,  see  Equity,  Cent 
Dig.  gi  204r-211;  Dec.  Dig..|  71.»] 

6.  Damaoes  (§<J7*)— Inthwibt— Fraud. 

Where  prc^perty  purchased  upon  false  rep- 
resentations is  such  that  its  use  or  occupation 
is  of  value  while  in  the  purchaser's  possession, 
interest  will  not  ordinarily  be  allowed  upon  re- 
scission, but '-  where  recovery  is  allowed  upon 
the  ground  of  fraud,  and  the  property  purchas- 
ed for  a  money  consideration  is  of  no  value  to 
the  purchaser,  interest  thereon  will  be  allowed 
almost  as  a  matter  of  course. 

[Ed.  Note-— For  other  cases,  see  Damages, 
Cent  Dig.  g{  135,  136;  Dee.  Dig.  i  67.*] 

Department  2.  Appeal  from  Superior 
Court,  Spokane  County:  D.  H.  Carey,  Judge. 

Action  by  M.  O.  Gray  and  wife  against  C. 
H.  Reeves  and  wife.  Judgment  for  irtaln- 
tiffs,  and  defendants  appteal.    Affirmed. 

Myron  A.  Folsom  and  John  H.  Wourms, 
both  of  Spokane,  for  appellants.  Harry  A. 
Rhodes  and'  Mo;-e  Wicks,  both  of  Spokane, 
for  respondents. 

CHADWICK,  J,  On  June  6,  1907,  appel- 
lant C.  H.  Reeves  sold  to  respondent  M.  C. 
Gray  certain  mining  stock.  Reeves  for  many 
years  had  been  a  practical  mining  man.  He 
was  a  part  owner  In  the  Ilercules  mine,  one 
of  tiie.  famous  silver-lead  producers  In  the 
Cceur  d'Ali^ne  mining  district.  His  acquaint- 
ance with  Mr.  Gray  dates  from  some  time  in 
the  year  1904,  When  Mr.  Gray  sold  him  a 
horse.  He  was  the  president  and  a  stock- 
holder In  the  Sunrise  Mining  Company,  a 
corporation  organized  under  the  laws  of  Ida- 
ho, and  owning  ground  In  the  immediate 
vicinity  of  the  Hercules  mine.  Mr.  Gray 
was,  at  the  time  of  the  sale,  and  for  some 
time  prior  thereto,  engaged  In  the  business 
of  breeding  and  importing  fine  horses.  His 
place  of  business  and  residence  was  at  Pull- 
man, Wash.  He  had  accumulated  a  comfort- 
able fortune.  Reeves  and  9 ray  became  ac- 
quainted in  1904,  as  before  stated,  and  they 
had  become  fast  friends ;  Mr.  Reeves  on  one 
occasion  making  Mr.  Gray  a  present  of  a 
valuable  cane  as  a  token  of  bis  esteem.  Mr. 
Gray  testifies,  and  in  the  main  he  la  sup- 
ported by  other  witnesses,  that  on  or  about 
June  3,  1007,  Mr.  Reeves  went  to  PuUmau 
with  samples  of  ore  which  be  claimed  came 
out  of  the  Sunrise  mine;  that  he  represented 
that  the  property  had  passed  beyond  the  ex- 
perimental stage;  that  it  was  in  good  milling 
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ore,  and  was  expected  to  make  a  mine  of 
the  cbaracter  and  v&lne  6t  tbe  Hercdles; 
that  be  told  blm  of  tbe  fortunes  he  had  made 
foe  the  Pays  and  Mr.  PanlaeH  and  Mr.  Hut- 
ton  by  Inducing  them  to  come  Into  the  Her- 
cules, and  that  because  of  his  f rlendsblp  for 
Mr.  Gray  be  Intended  to  give  him  the  same 
chance;  that  he  was  the  president  of  the  com- 
pany, and  that  tbe  money  Gxay  pat  In  would 
be  used  for  development  purposes;  that  Oray 
and  wife,  who  was  present  and  participated 
in  the  transaction,  relying  solely  upon  their 
faith  in  Mr.  Reeves  and  baying  no  knowledge 
of  mines  or  mining,  were  induced  to  pur- 
chase 500,000  shares  of  the  stock  at  25  cents 
-  per  share,  for  which  they  paid  $10,000  in 
cash  and  gave  a  note  for  $2,500  which  was 
paid  one  year  after  date,  The  testimony  of- 
fered on  behalf  of  the  respondents  tends  to 
establish  the  following  facts:  (1)  That  Mr. 
Reeves  represented  that  tbe  mine  was  suffi- 
ciently developed  and  had  ore  In  quantities 
sofficlent  to  Insore  Its  permanence,  and  value; 
(2)  that  the  stock  was  nonassessable;  (S)  that 
Reeves  was  selling  treasury  stock,  the  pro- 
ceeds of  whlcb  would  go  for  the  development 
of  tbe  property;  (4)  that  Reeves  was  getting 
no  benefit  In  tbe  way  of  personal  proflt  out  of 
tbe  transaction ;  and  (5)  that,  if  respondents 
sbonld  become  dissatisfied  at  any  time,  be 
would  take  the  stock  off  their  bands.  Tbe 
testimony  of  both  sides  shows  that  the  mine 
Is  no  more  than  a  prospect^  having  no  ore 
In  commercial  quantities  In  sight — "a  good 
prospect,  but  not  a  mine" — that  the  stock 
was  assessable  and,  in  fact,  fissessed;  that 
'  Reeves  sold  his  own  stock  and  at  a  con- 
siderable proflt;  and  that  no  part  of  tbe 
purchase  price  went  to  the  company;  while 
upon  the  fifth  issue  the  testimony  of  tbe  ap- 
pellant and  one  of  his  witnesses  is  to  the  ef- 
fect that,  while  he  did  not  promise  to  take 
tbe  stock  back,  be  did  say  that,  if  the  Sun- 
rise did  not  turn  out  to  be  a  mine,  he  would 
give  Mr.  Gray  an  equal  number  of  shares  in 
other  proi)erty.  The  record  is  long  and  much 
detail  might  be  recited,  but  It  would  be  use- 
less to  do  so,  for  we  are  satisfied  that  the 
testimony  clearly  preponderates  in  favor  of 
tbe  respondents. 

[1]  A  point  Is  made  that  Mr.  Gray  was  a 
shrewd  and  successful  busltaess  man  and 
ought  not  to  have  been  misled  by  promises 
that,  when  revealed  in  the  courtroom,  seem 
to  be  nnreasonable.  But  In  this  appellants 
have  overlooked  an  element  which  disarms 
cantion;  that  Is,  friendship.  It  Is  tbe  duty  of 
a  chancellor  to  put  himself  In  tbe  position 
of  tbe  parties  and  test  their  rights  and  obli- 
gations by  the  standards  of  conscience.  Tbe 
Impulse  that  leads  men  to  trust  those  In 
whom  they  have  confidence  cannot  be  Ignored 
by  the  coarts.  Reputation  for  integrity  or 
for  knowledge  of  a  given  subject  would  be 
worth  nothing  If  Itf^  possessor  could  not  as- 
sume that  others  would  believe  In  him  or 
accept  bis  opinion.    Hence,  when  men  deal 


as  friends  and  the  one  accepts  that  as  true 
which,  but  for  tbe  element  of  friendship, 
would  put  a  man  upon  Inquiry,  the  law  will 
protect  him  in  his  trust  as  certainly  as  It 
wiU  deny  him  relief  If  tbe  personal  relations 
of  the  parties  are  such  that  tbe  dealing  Is 
at  arm's  length.  Although  everything  that 
would  tend  to  show  fraud  In  law  Is  denied 
or  qualified  by  explanation,  we  have  here 
two  men;  the  one  an  experienced  mining 
man  whose  connection  with  a  mine  of  sensa- 
tional history  had  made  him  the  envy  of  all 
who  had  not  toucbed  hands  with  .luck,  the 
other,  shrewd  and  Successful  In  the  unemo- 
tional purstdt  of  trade,  but  utterly  ignorant 
of  mines  and  mining.  Tbe  one  makes  bis 
own  career,  rich  samples  of  ore,  a  promise 
of  certain  fortune,  and  the  assurance  that 
the  money  paid  was  for  the  benefit  of  the 
property,  or,  in  other  Words,  to  enhance  the 
value  of  the  actual  money  Invested,  Induce- 
ments to  the  trade.  To  say  that  a  man  who 
is  moved  to  part  with  bis  money  under  such 
circnmstances  is  to  be  held  at  arm's  length 
is  to  deny  sustenance  to  the  very  root  of  so- 
ciety ;  to  make  friendship  a  liability  Instead 
of  an  asset.  The  decree  of  the  lower  Court 
Is  sustained  by  many  decisions  of  this  court 
Most  of  them  have  been  collected  and  may 
be  referred  to  In  Blum  v.  Smith,  66  Wash. 
192,  119  Pac.  183.  See,  also,  Lindsay  v.  Da- 
vidson, 67  Wash.  517, 107  Pac.  514;  Landls  v. 
Wintermnte,  40  Wash.  673,  82  Pac.  1000; 
Daniel  v.  Glidden,  38  Wash,  556,  80  Pac.  811 ; 
Jones  V.  Hawk,  64  WaSh.  171,  118  Pac.  642; 
Kohl  V.  Taylor,  62  Wash.  682,  114  Pac  874, 
36  I/.  R.  A.  (N.  S.)  174.  Moreover,  it  may  be 
well  questioned  whether  tbe  minds  of  the 
parties  ever  met  in  tbe  first  place. 

[2]  Taking  the  case  of  appellants  at  Its 
full  worth,  it  may  be  that  Mr.  Gray  was  will- 
ing to  make  an  Investment  tn  the  property 
Itself,  to  pay  bis  money  toward  the  develop- 
ment of  the  mine,  or  to  make  a  business  ven- 
ture. In  such  cases  the  law  would  hold  him 
to  bis  bargain.  In  this  case  It  seems  clear 
that  Mr.  Gray  had  no  Intention  of  buying  the 
personal  stock  of  Mr.  Reeves.  He  was 
not  seeking  a  speculation,  but  an  Investment. 
We  have  no  doubt  that  Mr,  Reeves  knew  this 
to  be  so,  and,  when  he  sold  him  his  personal 
stock  Instead  of  tbe  treasury  stock  of  the 
company,  he  cannot  complain  if  his  adversary 
in  tbe  trade  insists  upon  a  rescission. 

[3]  But  It  is  said  that  respondents  cannot 
recover  under  the  doctrine  of  laches.  The 
following  cases  are  cited:  Upton  v.  Trlbll- 
cock,  91  tr.  S.  45,  23  L.  Ed.  203;  Cunning- 
ham V.  Independence  Mfg.  Co.,  58  Wash. 
371,  108  Pac.  956;  Twin  Lick  OU  Oo.  v.  Mar- 
bury,  91  U,  S,  687,  23  L.  Ed.  328;  Southern 
Development  Co.  v.  Sllva,  125  U.  S.  247,  8 
Sup.  Ct.  881,  31  L.  Ed.  678.  These  cases 
adopt  tbe  theory  that  the  doctrine  of  laches 
Is  peculiarly  applicable  where  mining  prop- 
erty is  Involved.  The  doctrine  has  been  ap- 
plied in  sncb  cases  because  the  character  of 
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the  peoperty.  or  the  manner 'of  IM  transfer; 
and  all  the  Incidents  attending  ltd  use  and 
ownership,  ate  circumatances  to  be  ccoisider- 
ed.  But  tbls  la  not  a  mining  case.  The 
subject-matter  of  ttte  trade  between  the  par- 
ties-was  indeed  mining  stock,  but  their  rights 
and  obligations  In  no  way  affect  the  mining 
'  corporation  or  Us  property.    . 

[4]  Where  we  have,  as  In  this  state,  a  gen- 
.  eral  statute  of  limitations,  the  doctrine  of 
laches  Is  not  applied  sua  sponte.  Liaches  Is 
akin  to  and  governed  by  the  same  riiles  as 
estoppel.  Gonaway  v.  Co-Operatlve  Home 
BnUders,  65  Wash.  8»,  117  Pac.  716.  Appel- 
lants also  rely  on  Romalne  r.  Uxcelslor  Ma- 
chine Co.,  64  Wash.  41,  103  Pac.  32.  That 
case  Is  not  In  point  The  action  was  there 
brought  against  the  company,  and  It  appear- 
ed that  the  rights  of  third  parties  had  inter- 
vened. We  have  said  that,  "unless  there  be 
-  some  controlling  equity,  the  court  will  not 
conjure  the  doctrine  of  laches  to  defeat  or 
destroy  a  statute  fixing  a  time  within  which 
actions  may  be  brought"  Roger  v.  Whltham, 
66  Wash.  190,  105  Pac.  628, 134  Am.  St  Bep. 
1105,  21  Ann.  Gas.  272. 

[S]  Nor  wUl  the  doctrine  avail  where  noth- 
ing Is  shown  but  the  lapse  of  time.  There 
mast  be  some  special  circumstances  disclos- 
ed in  the  Instant  case  which  would  render 
the  prosecution  of  the  suit  Inequitable.  Cor- 
dlner  v.  Finch  Inv.  C!o.,  64  Wash.  574,  103  Pac. 
829.  It  is  not  made  to  appear  in  this  case 
that  the  rights  of  third  parties  have  inter- 
vened or  that  the  delay  has  misled  appellants 
In  any  way. 

[•]  It  Is  complained  that  the  court  erred 
in  allowing  Interest.  Landls  v.  Wlntermute, 
40  Wash.  673,  82  Pac.  1000,  is  cited  among 
<^er  cases  as  authority.  Just  why  Interest 
-was  not  allowed  In  that  case  Is  not  made 
dear.  The  allowance  of  Interest  like  the  re- 
covery itself,  depends  upon  the  equities  of 
the  case.  If  the  character  of  the  property 
be  such  that  its  use  or  occupation  is  of  value 
'while  In  the  vendee's  possession,  Interest 
will  not  ordinarily  be  allowed  upon  resds- 
'slon,  but  where  the  recovery  is  allowed  upon 
the  ground  of  fraud  or  deceit  and  the  prop- 
erty sold  Is  of  no  value  to  the  vendee,  If  the 
consideration  be  money,  interest  will  be  al- 
lowed almost  as  a  matter  of  course.  Where 
money  is  wrongfully  obtained,  it  is  proper 
to  allow  Interest  as  a  measure  of  damages. 
16  Am.  &  Eng.  Ency.  Law,  1012 ;  Doggett  v. 
Emerson,  Fed.  Gas.  No.  3,962;  Corse  v.  Minn. 
Grain  Co.,  94  Minn.  331,  102  N.  W.  728;  Per- 
kins V.  Rice,  Litt.  Sel.  Cas.  (Ky.)  218,  12  Am. 
Dec.  299.  See,  also.  Parks  v.  Elmore,  59 
Wash.  584,  110  Pac.  381. 

Being  convinced,  as  the  trial  court  was, 
that  the  equities  of  this  Ca.Be  lie  with  the 
respondents,  we  affirm  the  Judgment  of  the 
lower  court 

ELLIS,  CROW,  and  MORRIS,  JJ.,  concur. 


McWHORTER.  et  al  v.  PORNHX  BROS. 

-  &  CO. 

•  (Stftnreme  Court  of  Washington.    Jnly  29, 
1912.) 

1.  HioHWATs  (I  1*)— What  Constitutids — 

USEB. 

Where  roads  across  arid  lands  had  been 
commonly  traveled  for  more  than  30  years, 
being  nsed  as  auch.long  before  the  land  was 
patented  by  the  goTernment,  and  bad  for  more 
than  five  years  been  improved  by  the  county 
officials,  they  became  highways  by  user. 

[Ed.  Note.— For  other  cases,  see  Highways, 
Cent  Dig.  {§  1,  2;   Dec.  Dig.  {  l.«] 

2.  Vendob  and  PtmcHASEB  (J  112*)— iNctric- 
BBANCES— Rescission. 

Where  land  was  sold  nnder  a  contract  pro- 
viding for  a  deed  with  covenants  against  in- 
cumbrances, the  existence  of  well-defined  roads 
across  the  land,  and  which  were  a  detriment 
rather  than  a  benefit,  constitated  an  incum- 
brance; and  where  the  purchaser  did  not  know 
that  they  were  prescriptive  highways  he  could 
rescind  and  recover  the  price  paid. 

[Ed.  Note.— For  other  cases,  see  Vendor  and 
Purchaser,  Cent  Dig.  ft  199,  200;  Dec.  Dig. 
I  112.»1 

Department  2.  Appeal  from  Superior 
Court  Xakima  County;  Thomas  E.  Grady, 
Judge. 

Action  by  L.  V.  McWhorter  and  others 
against  Forney  Bros.  &  Co.  From  a  Judg- 
ment for  plalntUfs,  defendant  appeals.  Af- 
firmed. 

Roberts  &  Udell  and  A.  R.  Peaks,  for 
appellant  Wende  &  Taylor,  of  North  Yaki- 
ma, for  respondents. 

MOUNT,  J.  On  January  26,  1910,  plain- 
tiffs and  defendant  entered  Into  a  written 
contract,  by  which  the  plalntUTs  agreed  to 
purchase  from  defendant  20  acres  of  land 
In  Yakima  county.  The  purchase  price  of 
the  land  was  $5,500,  $2,500  of  whldi  was 
paid  in  cash  and  the  balance  was  to  be  paid 
in  Installments,  $1,000  on  or  before  one  year, 
$1,000  on  or  before  two  years,  and  $1,000 
on  or  before  three  years,  from  the  date  of 
the  contract;  deferred  payments  to  bear  8 
per  cent  Interest  per  annum.  Upon  the 
payments  being  made,  the  defendants  were 
to  convey  the  land  to  the  plaintiffs  by  a  gen- 
eral warranty  deed  with  an  abstract  of  title. 
In  December  of  1910  plaintiffs  tendered  the 
whole  balance  due,  and  demanded  a  deed,  as 
provided  for  in  the  contract  The  defendant 
executed  and  tendered  a  deed,  which  the 
plaintiffs  refuse  to  accept,  for  the  reason 
that  two  public  higUways  extended  across 
the  land,  one  of  these  highways  being  30 
feet  Iq  width,  crossing  the  land  from  north 
to  south  about  300  feet  West  of  the  east 
line,  and  the  other  being  about  15  feet  In 
width,  and  crossing  the  land  diagonally  from 
near  the  southeast  corner  to  the  northwest 
corner,  so  that  these  roads  divided  the  land 
into  three  Irregularly  shaped  tracts.  When 
the  defendant  tendered  the  deed,  a  demand 
yiaff  made  by  the  plaintiffs  that  these  roads 


*Far  other  cases  sea  same  topic  and  section  NUMBER  In  Dec.  Dig.  A  Am.  Dig.  Key-No.  Series  A  Rep'r  Indexes 


Digitized  by  ^OOQ IC 


WsBhO 


MoWHORTEB,  y.  FORNEY  BROS.  &  CO. 


166 


should' be  removed,  for'tBe'reaaoli  that  they 
constituted  an  Incnmbrance  upon  the  land. 
The  defendant  refused  to  have  the  roads 
removed  or  vacated,  and  thereafter  the  plain- 
tiffs tendered  a  quitclaim  deed  to  the  de- 
fendant, and  demanded  a  return  of  the  mon- 
ey paid  upon  the  contract.  The  defendant 
refused  to  comply  vtrltb  this  demand,  and 
this  action  followed.  At  the  trial  of  the 
case,  the  court  found,  among  other  facts,  the 
following,  which  appear  to  be  In  accord  with 
the  evidence: 

"(6)  That  at  the  time  of  the  execution  of 
said  contract,  and.  ever  since  and  now,  there 
exists  over  and  across  said  land  two  trav- 
eled roadways,  both  of  which  had  been  used 
as  a  highway  by  the  public  generally,  openly, 
notoriously,  continuously,  and  adversely  for  a 
period  of  over  20  years  prior  to  the  date  of 
said  contract.    •     •    • 

"(7)  That  at  the  time  of  mailing  said  con- 
tract, and  ever  since,  said  land  was  covered 
with  a  growth  of  sagebrush  varying  from 
two  to  three  feet  In  height,  except  on  that 
portion  of  said  land  Included  within  said 
roadways. 

"(8)  That  within  seven  years  last  past  the 
county  of  Yalclma  has  spent  public  money  on 
each  of  said  roads  in  the  construction  of  cul- 
verts and  bridges  across  the  same. 

"(9)  That,  prior  to  the  malting  of  said  con- 
tract, the  plalnturs  examined  said  land  with 
a  view  of  purchasing  same,  and  at  the  time 
of  said  examination  the  said  roads  and  each 
of  them  were  plainly  visible,  and  were  either 
seen  by  the  plaintiffs,  or  would  have  been 
seen  and  observed  by  them  by  the  exercise 
of  proper  diligence. 

"(10)  That  the  public  acquired  a  prescrip- 
tive right,  and  there  existed  a  prescriptive 
right  in  the  public,  to  travel  said  roads  and 
each  of  them  at  the  time  of  mailing  said 
contract. 

"(11)  That  the  existence  of  said  prescrip- 
tive right  in  the  public  to  travel  said  road- 
ways and  each  of  them  depreciates  the  value 
of  said  land  to  the  amount  of  $50  per  acre. 
•    •    • 

"(12)  That  the  plaintiffs  and  neither  of 
them  were  aware  that  the  public  possessed  a 
prescriptive  right  or  any  right  to  travel  said 
roadways,  or  either  of  them,  over  and  across 
said  laud  at  the  time  of  the  execution  of 
said  contract;  and  they  and  each  of  them 
were  unaware  of  the  possession  by  the  public 
of  any  right  whatsoever,  either  prescriptive 
or  of  any  other  character,  to  travel  said 
roadways  over  and  across  said  land,  and 
were  aware  only  of  the  physical  existence, 
and  not  the  legal  existence,  of  said  roads," 

The  court  concluded  from  tljese  findings 
that  the  roadways  across  the  land  are  in- 
cumbrances, and  that,  the  defendant  having 
declined  to  remove  the  same,  the  plaintiffs 
were  entitled  to  a  return  of  the  purchase 
money    paid.     The   Judgment   was   accord- 


ingly entered  against  the  defendant,  and  this 
appeal  followed. 

[1]  Several  assignments  of  error  are  made, 
but  the  argument  is  to  the  effect  (1)  that 
the  evidence  falls  to  show  that  these  roads 
are  lawful  highways,  and  (2)  that  highways 
do  not  constitute  an  incumbrance  on  land; 
and  therefore  the  defendant  compiled  with 
its  contract  when  it  tendered  the  warranty 
deed  to  the  plaintiffs.  We  shall  notice  these 
points  briefly.  The  record  shows  that  these 
roads  are  not  regularly  laid  out  roads,  and 
that  the  tract  of  laud  in  question  is  open, 
unimproved,  arid  land.  But  it  also  shows 
that  the  roads  are  well-defined  roads,  and 
have  been  commonly  traveled  for  more  than 
30  years;  that  they  were  used  as  such  long 
before  the  patent  for  the  land  was  Issued  by 
the  government,  and  that  the  county  officers 
have  made  repairs  and  improvements  upon 
these  roads  and  upon  the  lands  In  question 
within  the  last  5  years;  and  that  the  ap- 
pellant knew  of  these  facts.  It  Is  apparent 
from  the  evidence  that  the  county  officers 
regarded  these  roads  as  public  highways  and 
improved  them  as  such,  and  that  the  pub- 
lic used  them  continuously  as  such  for  many 
years.  They  therefore  became  highways  by 
user.  Smith  y.  Mitchell,  21  Wash.  536,  58 
Pac.  667,  75  Am.  St.  Rep.  858;  Yalilma 
County  V.  Conrad,  26  Wash.  155,  66  Pac.  411. 

[2]  Upon  the  second  point,  appellant  ar- 
gues that,  if  these  roads  are  held  to  be  high- 
ways, they  do  not  constitute  au  incumbrance 
upon  the  land,  because  they  are  a  benefit, 
and  also  because  the  plaintiffs  linew  of  the 
roads  at  the  time  the  contract  for  purchase 
was  entered  Into.  Many  cases  are  cited  and 
quoted,  from  among  which  Is  Wbltbeck  v. 
Cook,  15  Johns.  (N.  Y.)  483,  8  Am.  Dec.  272, 
where  the  court  said:  "It  must  strilie  the 
mind  with  surprise  that  a  person  who  pur- 
chases a  farm  through  which  a  public  road 
runs  at  the  time  of  purchase,  and  had  so  run 
long  before,  who  must  be  presumed  to  have 
known  of  the  existence  of  the  road,  and  who 
chooses  to  have  it  Included  In  his  purchase, 
shall  turn  round  on  his  grantor  and  com- 
plain that  the  general  covenants  in  tbe  deed 
have  been  broken  .by  the  existence  of  what 
he  saw  when  he  purchased,  and  what  must 
have  enhanced  the  value  of  the  farm.  It  is 
hazarding  little  to  say  that  such  an  attempt 
is  unjust  and  inequitable,  and  contrary  to 
the  universal  understanding  of  both  vendors 
and  purchasers.  If  it  could  succeed,  a  flood- 
gate of  litigation  would  be  opened,  and  for 
many  years  to  come  this  kind  of  action  would 
abound..  These  are  serious  considerations, 
and  this  court  ought,  if  it  can  consistently 
with  law,  to  cheek  the  attempt  in  the  bud." 

Appellant  also  relies  upon  the  case  of 
Schurger  v.  Mooreman,  20  Idaho,  97,  117  Pac. 
122,  36  L.  R.  A.  (N.  S.)  313.  We  have  no 
doubt  that,  where  the  road  or  highway  is 
really  a  benefit  to  the- laud,  It  could  not  be 
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held  to  be  an  incumbrance;  bnt  wbere  there 
are  two  roads  which  are  shown  to  be  a 
source  of  Injury  to  the  land,  as  is  the  case 
here,  It  is  apparent  that  a  different  rule  ap- 
plies; or,  stated  in  the  language  of  Mr. 
Rawle,  In  his  work  on  Covenants  for  Title 
(5th  Ed.)  p.  108:  "Instead,  therefore,  of  lay- 
ing down  an  abstract  rule.  It  would  seem 
that  in  a  certain  class  of  cases  the  question 
of  what  is  or  is  not  an  Incumbrance  should, 
as  has  already  been  said,  be  determined  by 
reference  to  the  subject-matter  of  the  con- 
tract, the  relation  of  the  parties  to  it  and 
to  each  other,  the  notice  oa  the  part  of  the 
purchaser,  and,  to  some  extent,  the  local 
usage  and  habit  of  the  country.  •  •  •" 
In  other  words,  the  question  in  this  kind  of 
cases  becomes  a  mixed  Question  of  law  and 
fact 

It  appears  In  this  case  that  the  respond- 
ents knew  that  these  roads  Were  upon  the 
land  when  they  entered  into  the  contract; 
but  they  did  not  know  until  later  that  the 
roads  had  become  an  incumbrance  by  use  or 
prescription.  The  character  of  the  country 
and  of  the  roads  led  them  to  believe,  and 
they  no  doubt  did  believe,  that  the  roads 
were  mere  temporary  roads,  and  could  be 
obstructed  or  changed  without  permission  of 
the  county  officers  and  without  liability. 
Vfhea  they  subsequently  discovered  that  the 
course  of  the  roads  could  not  be  changed 
without  permission,  they  demanded  that  the 
defendant  remove  the  roads,  because  they 
constituted  an  incumbrance,  which  they  real- 
ly are,  because  the  court  finds  that  the  value 
of  the  land  Is  decreased  $50  per  acre  on  ac- 
count thereof.  If  the  plaintiffs  had  known 
or  been  informed  that  the  roads  were  lawful 
roads,  or  that  they  had  been  used  long 
enough  to  become  sudi  at  the  time  the  con- 
tract was  made,  the  plaintiffs  might  now  be 
estopped  to  claim  that  the  roads  are  incum- 
brances, but,  not  knowing  that  fact,  they  are 
not  estopped. 

The  Judgment  is  therefore  affirmed. 

MORRIS,  ELLIS,  G08E,  and  FULLER- 
TON,  JJ.,  concur. 


ANDERSON  v.  SPRIESTERSBACH  et  ux. 

(Supreme  Court  of  Washington.     July  29, 
1912.) 

Abstracts  of  Title  ({  3*) — Liabiutt  of  Ab- 

STBACTER  FOB   NEOLIOENCB. 

Where  an  abstracter  knows  that  the  per- 
son to  whom  he  delivers  an  abstract  at  the 
expense  of  tbe  owner,  who  ordered  and  paid 
for  it,  will  rely  upon  it  in  making  a  trade  or 
purchase,  he  is  liable  in  damages  to  sucb  per- 
son for  any  loss  resulting  from  a  material  er- 
ror or  omission. 

[Ed.   Note.— For  other  cases,  see  Abstracts 
of  Title,  Cent.  Dig.  {$  2-6;   Dec.  Dig.  |  3.*] 

Department  1.    Appeal  from  Superior  Court, 
Snohomish  County;   W.  P.  Bell,  Judge. 


Action  by  Theodore  Anderson  against 
CHiarles  P.  Sprlestersbach  and  wife.  From 
a  Judgment  for  plaintiff,  defendants  appeal. 
Reversed  and  remanded. 

Cooley  A  Horan  and  R.  Mulvlhlll,  for  ap- 
pellants. Coleman,  Fogarty  &  Anderson,  of 
Everett,  for  respondent. 

CHADWICK,  J.  This  action  was  brought 
to  recover  the  sum  of  $463.50,  the  price  of 
Certain  abstracts  made  by  plaintiff  for  de- 
fendants. The  defendants  answered,  setting 
up  a  counterclaim  for  damages.  A  further 
statement  of  the  facts  is  unnecessary  at  the 
present  time.  The  legal  question  to  be  re- 
solved Is  whether  an  abstracter,  knowing 
that  the  party  to  whom  he  delivers  an  al>- 
stract  at  the  Instance  of  the  owner,  who 
ordered  and  paid  for  it,  vdll  rely  upon  it  In 
making  a  trade  or  purchase  of  the  property 
described  therein,  is  liable  in  damages  for 
a  loss  resulting  from  a  material  error  or 
omission.  The  trial  Judge  applied  the  rule 
as  laid  down  in  1  Cyc.  215:  "By  the  weight 
of  authority,  an  abstracter  Is  liable  only  to 
tbe  person  ordering  and  paying  for  the  ab- 
stract; and,  where  this  view  obtains,  the 
fact  that  an  abstracter  has  knowledge  that 
his  abstract  is  to  be  used  in  a  sale  or  loan  to 
advise  a  purchaser,  or  a  person  about  to 
lend  money,  does  not  affect  the  rule  as  to 
his  liability."  This  rule  Is  sustained  by  the 
weight,  considered  In  numbers,  of  authority; 
but  we  are  not  willing  to  apply  it,  unless  it 
is  plain  that  there  was  no  duty  on  the  part 
of  the  abstracter  to  the  party  injured.  In 
this  case  the  abstracter  not  only  knew  the 
purpose  of  the  abstract,  but  became  the 
agent  of  the  other  party  to  the  transaction, 
out  of  which  the  loss  resulted,  to  deliver  It 
to  defendant.  He  knew  that  the  trade,  if 
made  at  all,  would  be  made  upon  the  faith 
of  his  certificate. 

What  is  called  the  general  rule  has  not 
been  allowed  to  stand  without  strong  and 
persistent  challenge.  In  one  of  the  leading 
cases.  Savings  Bank  v.  Ward,  100  U.  S.  195, 
25  L.  Ed.  621,  the  doctrine  was  denied  by 
Chief  Justice  Walte,  dissenting,  with  whom 
Justices  Swain  and  Bradley  concurred.  He 
said:  "The  circumstances  were  such  as 
ought  to  have  satisfied  him  that  his  certifi- 
cate was  to  be  used  by  Chapman  in  some 
transaction  with  another  person  as  evidence 
of  the  fact  certified  to.  •  •  •  It  seems 
to  me  that  under  these  circumstances  Ward 
is  liable  to  the  bank  for  any  loss  it  may  sus- 
tain by  reason  of  his  erroneous  certificate." 
Like  expressions  are  to  be  found  in  many  of 
the  cases.  In  some  states  the  Injustice  of  the 
rule  Invoked  by  plaintiff  has  been  recognized 
by  the  Legislature  and  abrogated  by  statute. 
We  are  not  now  prepared — Indeed,  it  Is  not 
necessary — to  hold  that  an  abstracter  is  lia- 
ble to  a  third  party  to  whom  his  customer 
presents  an  abstract  in  the  procurement  of 
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money  or  property.  The  general  rule  was 
recognized,  if  not  expressly  aCarmed,  In 
Bremerton  Development  Co.  v.  Title  Tmst 
Co..  67  Wash.  268,  121  Pac.  69,  where  a  re- 
covery was  allowed  upon  our  finding  of 
strict  privity  of  contract;  but  it  does  not 
follow  that  there  are  no  exceptions  to  the 
rule.  Indeed,  they  have  been  recognized, 
and.  In  our  judgment,  are  as  securely  estab- 
lished as  the  rule  itself.  So  where,  as  in 
this  case,  the  facts  warrant  us  in  saying 
that  there  was  a  republication  of  the  ab- 
stract to  the  defendant,  or  that  it  was  made 
in  blB  behalf,  we  have  no  hesitation  in  as- 
serting that  the  abstracter  is  responsible  un- 
der his  certificate  for  the  loss  sustained. 

"It  is  very  well  known  that  the  owner  of 
real  estate  seldom  incurs  the  exx)ense  of  pro- 
curing an  abstract  of  the  title  from  an  ab- 
stracter, except  for  the  inirpose  of  thereby 
furnishing  information  to  some  third  per- 
son or  persons,  who  are  to  be  influenced  by 
the  Information  thus  provided.  If  the  al>- 
stracter  in  all  cases  be  responsible  only  to 
the  person  undei:  whose  employment  he  per- 
forms the  service,  it  Is  manifest  that  the  loss 
occasioned  thereby  must  in  many  cases,  if 
not  in  most  cases,  be  remediless.  Where  the 
abstracter  has  no  knowledge  that  some  per- 
son other  than  this  employer  will  rely  in  a 
I)ecunlary  transaction  upon  the  correctness 
of  the  abstract,  the  general  rule  that  his  du- 
ty extends  only  to  his  employer  must  be 
maintained.  How  far  exceptions  ought  to 
be  countenanced  we  wUl  not  now  undertake 
to  say;  but,  confining  ourselves  to  the  case 
before  us,  we  are  of  the  opinion  that  the 
facta  stated  in  the  complaint  are  sufficient 
to  put  the  defendant  to  his  answer.  Here 
there  was  actual  communication  between 
the  abstracter  and  the  person  for  whose  in- 
formation the  abstract  was  prepared.  The 
appellant  had  -  refused  to  make  the  loan  un- 
til he  should  be  furnished  with  an  abstract; 
and  the  abstracter  was  informed  that  his 
abstract  was  to  be  used  for  the  particular 
purpose  of  inducing  the  plaintifl!  to  make  a 
loan,  secured  by  mortgage,  on  this  real  es- 
tate. He  delivered  the  abstract  to  the  ap- 
pellant for  his  use,  and  certified  it  to  be  a 
correct  and  true  abstract  of  title.  ♦  •  • 
We  think  It; cannot  properly  be  said  that  the 
appellee  did  not  owe  a  duty  to  the  appellant 
arising  under  the  contract;  the  attending 
circumstances  Indicating  that  it  was  the  un- 
derstanding of  all  the  parties  that  the  serv- 
ice was  to  be  rendered  for  the  use  and  bene- 
fit of  the  appellant,  the  particular  person 
who  was  to  loan  his  money  in  reliance  upon 
what  the  abstracter  should  do  and  represent 
in  the  premises.  If  such  a  duty  did  arise, 
the  appellee  was  bound  to  the  person  to 
whom  be  owed  the  duty  to  perform  it  with 
reasonable  care  and  skill.  However  broad 
and  inclusive  the  statements  of  the  general 
doctrine  in  the  decided  cases,  we  think  that 


when '  the  f actig  Ifavolved  and  the '  reasons 
stated  in  the  opinions,  to  some  of  which  we 
have  referred,  are  considered,  it  must  be 
concluded  that  the  view  we  take  of  the 
pleading  ttefore  us  is  sustained  by  the  au- 
thorities." Brown  v.  Sims,  22  Ind.  App.  317, 
53  N.  E.  779,  72  Am.  St  Rep.  308. 

"The°  defendant  knew  that  the  abstract 
was  made  for  the  exclusive  benefit  and  use 
of  the  plaintiff,  and  knew  that  the  plaintift 
would  rely  thereon,  and  the  abstract  was  de- 
livered by  the  defendant  to  the  plaintilT. 
Under  this  state  of  facts,  there  can  be  no 
doubt  as  to  the  liability  of  the  defendant." 
Western  Loan  &  Savings  Co.  v.  Silver  Bow 
Abstract  Co.,  31  Mont.  448,  78  Pac.  774,  107 
Am.  St.  Rep.  435. 

It  is  iuferentially  held.  In  Savings  Bank  v. 
Ward,  that,  had  the  abstracter  had  "any 
knowledge  as  to  the  purposes  for  which  the 
abstract  was  obtained,"  he  would  have  been 
liable  to  one  acting  upon  its  credit;  while 
in  other  cases  it  has  been  squarely  held  that, 
where  the  abstracter  has  notice  that  the  ab- 
stract is  procured  for  a  particular  person  or 
use,  he  will  be  held  liable  to  such  person  for 
damages  caused  by  his  negligence  or  omis- 
sion. Dickie  T.  Nashville  Abstract  Co.,  89 
Tenn.  431,  14  S.  W.  896,  24  Ana.  St  Rep^ 
616;  Peabody  Bldg.  &  Loan  Ass'n  v.  House- 
man, 89  Pa.  261,  33  Am.  Rep.  757 ;  Equita- 
ble B.  &  L.  Ass'n  V.  Bank  of  Commerce,  118 
Tenn.  678,  102  S.  W.  901,  12  L.  R.  A.  (N.  S.) 
449,  and  note,  12  Ann.  Cas,  407 ;  Warvelle  on 
Abstr^cte  (3d  Ed.)  g  9. 

Other  questions  are  raised;    but  In  our 
Judgment  they  rest  upon  disputed  facts,  and 
the  case  will  be  sent  back  for  further  pro- 
ceedings In  conformity  with  this  opinion. 
.    Jud|;inent  reversed. 

MOUNT,  GOSE,  PARKER,  and  CROW, 
JJ.,  concur. 


TOST  V.  EMPIRE  STATE  STJRETT  CO. 

(Supreme  Court  of  Washington.     July  29, 
1912.) 

1.  MUNICIPAI,    COBPOBATIONS    (§    346*)— PUB- 
LIC lupBovKMENTs— Bond  of  Contbaciob. 

Where  a  contract  for  a  public  improve- 
ment provided  that  the  work  should  be  taken 
nndei*  one  ordinsnce.  and  the  surety  bond  was 
conditioned  on  the  fulfillment  of  the  work  ac- 
cordiag  to  another  ordinance,  the  variance  is 
not  fatal,  where  the  ,  ordinance  mentioned  in 
the  contract  merely  ordered  the  improvement 
and.  provided  that  the .  expense  should  be  met 
under  a  plan  of  special  asaessments,  as  pro- 
vided by  the  second  ordinance. 

[Ed.   Note. — For  other  cases,  see  Municipal 
Corporations,  Dec.  Dig.  |  346.*] 

2.  Insubancb   (I   565*)— PowKB  of  Aoknt— 
Presumption  or  Authority. 

Where  a  surety  company  held  one  out  as 
an  adjuster,  without  any  notice  as  to  limita- 
tions on  his  power,  one  treating  with  him  in 
the  settlement  of  a  claim  is  warranted  in  as- 
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snming  that  hd  has  ^wer  to  bind  the  corpora- 
tion in  the   transaijtion. 

lEd.  Note. — ITor  other  cases,  see  Insurance, 
Cent.  Dig.  |  1412;    Dec  Dig.  §  565.*] 

Departmeut  1.  Appeal  from  Superior 
Court,  Snobomlsb  County;  W.  W.  Black, 
Judge. 

Action  by  A.  M.  Tost  against  tbe  Empire 
State  Surety  Company.  From  a  judgment 
for  plaintiff,  defendant  appeals.    Affirmed. 

Jobn  P.  Hartman,  of  Seattle,  for  appel- 
lant. George  W.  Louttit,  of  Everett,  for  re- 
spondent 

CHAD  WICK,  J.  [1]  Appellant  became 
surety  for  certain  contractors,  who  bad  tm- 
dertaken  to  put  In  a  sea  gate  at  Edmonds. 
Tbe  contractors  defaulted,  and  tbe  work  was 
completed  by  others.  The  concrete  question 
before  us  is  tbe  liability  of  appellant,  tbe 
surety  company.  It  Is  first  contended  that 
tbe  contract  provides  that  the  work  shall  be 
done  under  Ordinance  No.  180;  whereas  the 
bond  refers  to  tbe  fulfillment  of  Ordinance 
No.  177.  It  Is  said  that  this  is  a  fatal  vari- 
ance, because  of  wblcb  respondents,  who  per- 
formed labor  and  supplied  materials  for  tbe 
work,  cannot  recover.  Ordinance  No.  180 
ordered  tbe  Improvement  and  provided  that 
the  expense  should  be  met  under  a  plan  of 
special  assessments,  as  provided  by  Ordi- 
nance No.  177  and  tbe  laws  of  Che  state  of 
Washington. 

'  Admitting  that  appellant  was  not  inform- 
ed as  to  tbe  manner  adopted  for  assessing 
the  cost  of.  tbe  work,  and  this  is  all  that 
was  denied  it  by  omitting  reference  io  Ordi- 
nance No.  177,  we  tblnk  it  would  be  highly 
technical  to  bold  that  there  was  a  variance 
out  of  wblcb  any  prejudice  resulted  to  ap- 
pellant. Its  engagement  was  to  imderwrite 
tbe  contract.  It  stipulated  that  the  con- 
tractors would  meet  their  engagements;  and 
it  cannot  complain  if  tbe  parties  and  the 
subject-matter  of  its  engagement  are  suffi- 
ciently set  out  in  tbe  bond.  We  find  tbe 
fact  to  be  so. 

[3j  It  is  next  contended  and  admitted  that 
tbe  right  of  recovery,  the  claimants  not  hav- 
ing filed  any  liens,  depends  upon  two  con- 
ditions: (1)  Was  one  Mitchell  an  agent  of 
tbe  appellant  with  sufficient  authority  to 
bind  appellant  by  bis  promise?  and  (2)  Did 
he  make  such  promise?  It  is  altogether  like- 
ly that,  as  between  appellant  and  Mitchell, 
bis  liberty  to  contract  on  behalf  of  the  com- 
pany was  limited.  It  is  said  that  Mr.  Mit- 
chell was  only  an  adjuster  of  claims,  and 
bad  no  authority  to  settle  or  promise  the 
payment  of  claims  in  excess  of  $250.  We 
find  nothing  in  the  record  that  would  bring 
this  fact  home  to  the  claimants,  or  even  put 
them  on  notice  of  the  fact.  They  or  their 
agent,  acting  upon  tbe  unchallenged  assump- 
tion that  Mr.  Mitchell  in  all  of  bis  negotia- 
tions bad  full  power  to  meet  their  demands, 
treated  with  appellant    He  had  a  general  au- 


thority over  the  states  of  Wa;shington,  Oregon, 
and  a  part  of  California.  His  office  and  sta- 
tionery were  supplied  by  the  defendant  On 
the  letter  beads  furnished  by  the  company,  bis 
name  appeared  as  adjuster,  without  notice  of 
limited  authority,  and  his  name  so  appeared 
upon  the  door  of  bis  office.  After  this  con- 
troversy arose,  be  entered  into  a  minute  ex- 
amiuatlon  of  the  several  claims,  and  prom- 
ised to  pay  them.  He  sought  only  to  reject 
or  throw  out  those  which  the  company  would 
not  be  legally  bound  to  pay.  Unless  the 
transaction  be  of  such  character  as  to  put 
a  party  dealing  with  a  corporation  upon  no- 
tice, or  tbe  duty  be  one  that  the  law  im- 
poses upon  those  higher  in  authority,  a  par- 
ty dealing  with  Its  representative  is  war- 
ranted in  assuming  that  he  has  power  to 
terminate  the  relation  which  he  assumes  to 
negotiate.  The  rule  and  its  reason  are  both 
set  forth  so  clearly  in  Brace  ▼.  Northern  Pa- 
cific Bailway  Co.,  63  Wash.  417,  115  Pac 
841,  that  no  further  discussion  is  necessary. 

We  think  the  testimony  is  ample  to  sus- 
tain the  verdict  and  the  judgment  of  tbe 
court  that  Mr.  Mitchell  bound  appellant  to 
meet  the  demands  of  tbe  plaintiff.  There 
is  some  testimony  to  show  an  express  prom- 
ise; but  tbe  evidence  to  sustain  an  implied 
promise  is  so  convincing  that  we  think  it 
would  be  unjust  in  the  extreme  if  we  should 
hold  that  those  who,  because  of  negotiations 
invited  by  appellant's  agents,  had  let  the 
time  for  protecting  themselves  under  the 
statute  go  by  could  not  recover. 

Judgment  affirmed. 

MOUNT,  GOSE,  PARKEB,  and  CBOW, 
JJ.,  concur. 


STATE  V.  TICB. 

(Supreme  Court  of  Washington.     July  29, 
1912.) 

1.  Fish  (§  3*)— Right  to  Fish  in  Publio 
Watkbs. 

There  is  no  private  right  to  take  fish  in 
waters  of  the  state,  except  as  such  right  is 
either  expressly  or  inferentially  given  by  the 
state. 

[Ed.  Note.— For  other  cases,  see  Fish,  Cent 
Dig.  n  3,  4,  6-8;   Dec.  Dig.  f  S.»] 

2.  constitutionai,    l.aw    (j   208*)  —  class 
Legislation— Fish. 

Laws  1911,  c.  104,  prohibiting,  during  cer- 
tain periods,  salmon  fishing  in  the  waters  of  a 
certain  harbor  and  its  tributaries,  is  not  class 
legislation,  because  of  such  fishing  in  other 
waters  not  being  prohibited;  there  being  no 
discrimination  as  to  persons. 

[Ed.  Note.— For  other  cases,  see  Constitu- 
tional Law,  Cent  Dig.  H  649-677;  Dec.  Dig.  | 

208.*] 

Department  1.  Appeal  from  Superior 
Court,  Pacific  County;    Sol  Smith,  Judge. 

Charles  Tice  was  convicted  of  Illegal  fish- 
ing, and  appeals.    Affirmed. 


*For  other  cases  see  same  topic  and  secUon  NUMBER  in  Dec.  Dig.  A  Am.  Dig.  Key-No.  Series  A  Rep'r  Indexes 
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Chas.  E.  MUIer  and  John  A.  Homer,  both 
of  South  Bend,  for  appellant  Robt  6. 
Chambers,  of  Raymond,  for  respondent 

PARKER,  X  The  defendant  was  convict- 
ed in  the  superior  court  of  the  offense  of 
fishing  for  and  taking  salmon  from  the  wa- 
ters of  WlUapa  Harbor  on  August  10,  1911, 
daring  the  closed  season,  in  violation  of  the 
law  relating  to  the  taking  of  food  fishes 
providing,  among  other'  things,  as  follows: 
"It  aliall  be  unlawful  to  take  or  fish  for 
salmon  in  the  waters  of  Willapa  Harbor  or 
its  tributaries  from  the  iSth  day  of  March 
to  the  15th  day  of  April,  and  the  1st  day  of 
August  to  the  1st  day  of  September  and 
from  the  5th  day  of  December  to  the  5tb 
day  of  January  in  each  year."  Laws  1911, 
p.  496.  He  has  appealed  to  this  court  rely- 
ing for  a  reversal  of  the  judgment  rendered 
against  him  upon  his  claim  of  the  unconsti- 
tutionality of  this  law. 

[11  Counsel  for  appellant  contend,  in  sub- 
stance, that  the  classification  of  the  waters 
of  the  state  by  the  law,  for  the  regulation 
of  the  taking  of  food  fishes,  is  arbitrary  and 
unreasonable;  that  the  law  deprives  him  of 
liberty  and  property  without  due  process  of 
law;  and  tbat  the  law  denies  to  him  equal 
protection  and  privileges  with  others.  Coun- 
sel for  appellant  seem  to  proceed  upon  the 
theory  that  some  Inherent  privilege  or  prop- 
erty right  belonging  to  him  Is  attempted  to 
be  invaded  by  this  law.  Let  us  first  notice 
the  real  nature  of  the  right  of  appellant 
which  it  is  said  this  law  curtails.  The  deci- 
sions of  the  courts  in  this  country  so  far  as 
they  have  come  to  our  notice  are  all  in  uni- 
son in  holding  that  there  is  no  private  right 
In  the  citizen  to  take  fish  or  game  except  as 
such  right  is  either  expressly  or  inferentlal- 
ly  given  by  the  state.  In  State  v.  Snowman, 
94  Me.  99,  46  Atl.  816,  50  L.  R.  A.  644,  80 
Am.  St  Rep.  380,  the  court  said:  "The  fish 
in  the  waters  of  the  state,  and  the  game  In 
Its  forests,  belong  to  the  people  of  the  state, 
in  their  sovereign  capacity,  who,  through 
their  representatives,  the  Legislature,  have 
sole  control  thereof,  and  may  permit  or  pro- 
hibit their  taking."  In  Smith  v.  State,  155 
Ind.  611,  58  N.  E.  1044,  51  L.  R.  A.  404,  the 
court  said:  "The  individual  has  no  natural 
right  to  take  game,  or  to  acquire  property 
In  it,  and  all  the  right  he  possesses  or  can 
possess  in  this  respect  is  granted  him  by  the 
state."  In  Ex  parte  Maier,  103  Cal.  476,  37 
Pac.  402,  42  Am.  St  Rep.  129,  this  view  is 
expressed  in  equally  strong  language  as  fol- 
lows: "The  wild  game  within  a  state  be- 
longs to  the  people  In  their  collective,  sover- 
eign capacity ;  it  is  not  the  subject  of  pri- 
vate ownership,  except  in  so  far  as  the  peo- 
ple may  elect  to  make  it  so;  and  they  may, 
if  they  see  fit,  absolutely  prohibit  the  taking 
of  it,  or  any  traffic  or  commerce  In  it,  if 
deemed  necessary  for  Its  protection  or  pres- 
ervation, or  the  public  good."    Among  the 


numerous  authorities  which  might  be  cited 
in  support  of  this  view,  the  following  may 
be  noted:  Magner  v.  People,  97  111.  320; 
State  V.  Hume,  52  Or.  1,  95  Pac.  808 ;  Sher- 
wood V.  Stephens,  13  Idaho,  399,  90  Pac. 
345;  Hornbeke  v.  White,  20  Colo.  App.  13, 
76  Pac.  926;  Lawton  v.  Steele,  152  U.  S. 
133.  14  Sup.  Ct  499,  38  L.  Ed.  385;  Geer  v. 
Connecticut,  161  U.  S.  519,  16  Sup.  Ct  600, 
40  L.  Ed.  793. 

[2]  The  doctrine  of  these  holdings  renders 
it  plain  that  no  priva:te  right  or  privilege  of 
the  appellant  is  invaded  by  this  law,  unless, 
as  he  contends,  it  grants  privileges  to  others 
which  are  withheld  from  him.  So  far  as 
the  law  relates  to  the  right  to  fish  in  the 
waters  of  Willapa  Harbor,  it  could  hardly 
be  seriously  argued  that  there  Is  any  grant- 
ing or  withholding  of  privileges  except  as  to 
all  people  ux)on  exactly  the  same  terms  and 
conditions.  Appellant  clearly  has  all  the 
rights  there  that  any  one  else  has  under  this 
law.  But  it  Is  Insisted  that  since  the  re- 
strictions placed  by  this  law  upon  the  right 
to  take  salmon  from  Willapa  Harbor  applies 
only  to  the  waters  of  that  harbor,  there  be- 
ing other  waters  in  the  state  where  salmoit 
may  be  taken  without  this  same  restriction 
as  to  time,  the  law  thus  becomes  in  effect 
class  legislation,  and  as  such  is  arbitrary 
and  unreasonable  to  the  extent  that  the 
.court  should  declare  it  unconstitutional. 
Counsel's  contention  is  in  effect  that  this 
classification  of  territory  has  the  same  effect 
as  the  classification  of  persons.  But  it  man- 
ifestly is  not  the  latter.  No  decisions  have 
come  to  our  notice,  and  we  think  that  there 
are  none,  holding  that  a  legislature  may  not 
classify  the  territory  within  a  state  for  the 
purpose  of  making  different  regulations  or 
restrictions  In  different  portions  of  the  state 
relative  to  the  taking  of  fish  or  game.  It  is 
easily  conceivable  that  there  may  be  sound 
reasons  for  such  legislative  classification, 
and  this  Is  sufficient  to  Induce  the  courts  to 
refrain  from  inquiring  into  the  reasons  mov- 
ing the  Legislature  to  make  such  classifica- 
tion. 

In  the  early  case  of  Hayes  ▼.  Territory,  2 
Wash.  T.  286,  6  Pac.  927,  a  game  law  ap- 
plicable only  to  certain  counties  of  the  state 
was  attacked,  as  being  in  violation  of  the 
organic  law  of  the  territory.  The  court 
there  said:  "The  game  law  In  question  re- 
stricted hunting  in  five  counties  only.  It  is 
contended  that,  for  this  reason,  it  Is  incon- 
sistent with  that  Inhibition  in  the  Organic 
Act  which  forbids  the  Legislature  from 
granting  special  privileges.  But  the  provi- 
sions of  this  game  law  fall  without  distinc- 
tion upon  all  inhabitants  of  the  territory. 
An  are  forbidden  to  hunt  at  certain  seasoDS 
within  the  counties  named.  There  is  no  spe- 
cial privilege.  •  •  •"  In  the  compara- 
tively recent  decision  of  the  Supreme  Court 
of  Oregon  in  Portland  Fish  Co.  v.  Benson, 
56  Or.  147.  108  Pac.  122,  deaUng  with  an  or- 
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der  of  tb«'  Board  of  Flsb  Commlsslonera 
dosing  certain  streams  from  fishing  for  a 
certain  season,  made  by  authority  of  a  stat- 
ute, the  court  said:  "Again,  it  Is  urged  by 
plaintiffs  that  the  order  of  the  board  denies 
equal  protection  of  the  law  to  plaintiffs,  in 
that  the  notice  has  the  effect  to  close  por- 
tions of  the  stream,  leaving  other  portions 
of  it  open ;  but  this  affects  the  locality  and 
not  the  individual.  Where  the  stream  is 
open,  it  Is  open  to  everybody,  and  there  Is 
no  discrimination  or  spoliation  of  property. 
A  law  that  operates  only  in  a  limited  terri- 
tory to  accomplish  a  specific  purpose  does 
not  deny  equal  protection  of  the  laws,  as  it 
affects  all  persons  equally  and  impartially 
who  are  similarly  situated."  State  v.  Sto- 
rey, 61  Wash.  830,  09  Pac.  878,  and  Me- 
Knlght  V.  Hodge,  65  Wash.  289,  104  Pac. 
604,  are  in  harmony  with  this  view. 

We  conclude  that  the  Judgment  of  the  su- 
perior court  must  be  affirmed.  It  is  so  or- 
dered. 

OKOW.  CHADWICK,  and  GOSK,  JJ.,  con- 
cnr. 


(a.  Idaho,  747) 

AIIJISTRONO  V.  JARBON.t 
(Supreme  Court  of  Idaho.    May  8,  1912.) 

(Bvttabut  bv  the  Court.) 

1.  Taxation  (§  179*)— Pbopebtt  Subject- 
Ownership. 

Wbere  a  final  receipt  it  issued  by  the 
United  States  government  upon  proof  being 
made  as  required  by  the  laws  of  the  United 
States,  and  a  receiver's  certificate  is  issued  dat- 
ed October  27,  1905.  such  land  is  assessable 
for  the  year  1906. 

[Ed.  Note. — For  other  cases,  see  Taxation, 
Cent.  Dig.  f  302;    Dec.  Dig.  S  179.*] 

2.  Taxation    (|    788*)  — Tax    TrrutB  — Tax 
Deed  as  Evidence. 

Under  the  provisions  of  section  1^64,  Rev. 
Codes,  a  tax  deed  duly  aclcnowledged  and  ajt- 
proved  is  prima  facie  evidence  that: 

"(1)  The  property  was  assessed  as  required 
by  law; 

"(2)  The  property  was  equalised  as  required 
by  law; 

"(3)  The  taxes  were  levied  in  accordance  with 
law 


"(4)  The  taxes  were  not  paid; 
"(5)  At  a  '^■ 


-  proper  time  and  place  the  property 
was  sold  as  prescribed  by  law,  and  by  tne  prop- 
er officer; 

"(6)  The  property  was  not  redeemed; 

"(7)  The  person  who  executed  the  deed  was 
tiie  proper  officer; 

"(8)  Where  the  real  estate  was  sold  to  pay 
-taxes  on  personal  property,  that  the  real  es- 
tate belonged  to  the  person  liable  to  pay  the 
tax." 

[Ed.  Note.— For  other  cases,  see  Taxation, 
Cent  Dig;  ${  1566,  1567.  1669-1669;  Dec  Dig. 
f  788.*] 

B.  Taxattor  (I  438*)— AssEBsmirr  — Ekbobs 

— COBBKOnOK.' 

Under  the  provisions  of  section  1784,  Bev. 
<3odes,  "omissions,  errors  Dr  defects  in  form  in 
any  assessment  book,  when  It  can  be  ascertain- 
ed therefrom  what  was  Intended,  may  be  sup- 
plied or  oorteeted  by  the  assessor  at  any  time 


f trior  to  the -delinquent  sale  paA  after  the  wif- 
nal  assessment  was  made." 

[Ed.  Note.— For  other  cases,  see  Taxation. 
Cent  Dig.  H  768,  769;  Dec  Dig.'  |  438.*] 

4.  Taxation   (|  319*)— Assessveitt— E^boxs 
— CoBREcnow. 

Under  the  provisions  of  section  1788,  Rev. 
Codes,  "no  assessment  or  act  relating  to  as- 
sessment or  collection  of  taxes  Is  illegal  on 
account  of  informality,  nor  because  the  same 
was  not  completed  within  the  time  requited  by 
law." 

fEd.  Note.— For  oHier  cases,  see  Taxation, 
Cent  Dig.  {{  627-;629,  632-634:    Dec.  Dig.  1 

6.  TAXAnoir    (i   789*)  — Tax   Titles— Tax 
Deed  as  ESvidbncb. 

Where  a  tax  deed  is  Introduced  in  evi- 
dence. It  is  prima  facie  evidence  of  titie,  and 
it  is  Incumbent  upon  the  penon  attacking  tbs 
tax  title  to  prove  the  omission  of  some  juris- 
dictional set  or  step  which  renders  the  tax  ti- 
tle void,  such  as:  First  that  the  land  was  not 
subject  to  taxation;  second,  that  the  tax 
against  said  land  was  paid;  third,  that  the  land 
has  been  redeemed  from  the  tax  sale  in  the 
manner  provided  by  law;  fourth,  any  other  ja- 
risdictlonal  question.  Where  omissions  and  er- 
rors have  beien  made  In  assessments  and  sales 
of  property  for  delinquent  taxes,  and  such  quee- 
tions  are  not  jurisdictional  and  are  merely  leg- 
Islstive  direcuons  in  such  proceedings,  and  by 
such  omissions  and  errors  the  property  owner  ia 

Srejudiced,   then  suqb  facts  may  be  shown  to 
efeat  the  tax  tiUe. 

[Ed.  Note.— For  other  cases,  see  l^atlon. 
Cent  Dig.  H  1556-1569;    Dec  Dig.  |  789.*] 

6.  Taxation  (§  319*)— Assessment  —  Ebbobs 
— Substantial  Compliance  with  Law. 

Where  property  is  subject  to  tasa'tioa,  a 
substantial  compliance  with  the  requirements 
of  the  law  in  making  assessments  of  taxes  and 
in  the  procedure  under  the  statute  leading  up 
to  the  issuing  of  a  tax  deed  is  all  that  is  re- 

?uiTed,  and  the  mere  failore  of  officials  to  per- 
orm  the  duty  required  of  tbem  by  law  cannot 
be  taken  advantage  of  by  a  property  owner  for 
the  sole  purpose  of  escaping  such  taxation. 
There  must  be  prejudice  and  injury  to  such 
owner. 

[Ed.  Note.— For  other  cases,  see  Taxation. 
Cent.  Dig.  U  627-529,  632-534;  Dec  Dig.  | 
319.*] 

7.  Taxation  (|  819*)— Assessment— Statuto- 
BT  Pbovisions. 

The  findings  of  (he  trial  court  to  the  ef- 
fect that  certein  provisions  ofthe  statute  had 
not  been  complied  with  relating  to  the  asMss- 
ment  of  property  and  the  preparation  of  the 
records  showing  the  same  and  the  procedure 
thereon  relating  to  the  sale  and  the  issuing  of 
a  tax  certificate  and  tax  deed,  are  all  matters 
relating  to  omissions  and  -  errors  not  Jurisdic- 
tional, and  are  merely  directory  as  to  Uie  du- 
ties of  oflBcers,  and  do  not  of  themselves  reit> 
der  void  the  assessment  or  the  validity  of  the 
certificate  of  sale  or  tax  deed  Issued. 

[Ed.  Note. — For  other  cases,  see  Taxation, 
Cent  Dig.  {{  627-529,  532-634;  Dec  Dig.  1 
819.*] 

Sullivan,  X,  dissenting. 

Appeal  from  District  Court,  Nei  P«rc* 
County;  B.  O.  Steele,  Judge.    . 

Action  by  Francis  M.  Armstrong  against 
W.  C.  Jarron.  From  a  Judgment  for  i^ala- 
tlff,  defendant  appeals.  Reversed  and  r» 
manded. 


•Tor  otlMT  eases  see  tatos  topic  and  seetlOB  NXniBBB  In  Dso.  Dig.  ft  Am,  Dig.  Key-No.  Borios  ft  Bsp'r  IndSK* 
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James  B,  Oordlner,  of  Spokane,  Wash.,  and 
JDanlel  Needbam,  of  Lewlaton,  for  appellant. 
Fred  E.  Butler,  of  Lewiston,  for  respondent 

STEWART,  0.  J.  The  respondent,  Fran- 
da  M.  Armstrong,  commenced  this  action 
In  the  district  court  of  Nez  Perce  county  for 
the  puriHise  of  quieting  his  title  to  160  acres 
of  land  located  In  said  county  and  described 
as  foUows:  The  N.  E.  ML  <)f  the  S.  W.  %, 
the  N.  %  of  the  S.  EL  ^  the  S.  B.  %  of 
the  S.  E.  %  of  section  30,  township  S2  N., 
range  3  W.  B.  M.  The  complaint  alleges 
that  he  la  the  owner  in  fee  simple  of  the 
property,  and  that  the  defendant  claims  an 
estate  in  said  land  adverse  to  the  plaintiff, 
under  and  by  virtue  of  a  certain  tax  sale 
certificate  and  a  tax  deed  which  are  alleged 
to  be  void.  The  defendant  filed  an  answer 
and  cross-complaint.-  In  the  knswer  the  de- 
fendant denied  the  plaintiff's  title  to  said 
land  and  denied  the  invalidity  of  the  tax 
sale  and  tax  deed  held  by  the  defendant 
In  the  cross-complaint  the  defendant  alleges 
that  ever  since  the  1st  day  of  August,  1910, 
he  has  been  the  owner  in  fee  sinyile  of  the 
land  described  in  the  complaint  under  and 
by  virtue  of  a  tax  tittle  thereto;  that  said 
land  was  dnly  and  regularly  assessed  in 
1906  for  statev  county,  and  school  taxes; 
that  said  taxes  were  not  paid  and  became 
delinquent  and  the  land  was  dnly  and  reg- 
ularly sold  for  delinquent  taxes  on  the  9th 
day  of  July,  1907,  and  a  t;&x  sale  certificate 
was  issued  tp  Nez  Perce  county;  that  on 
the  25th  day  of  February,  1910,  the  county 
assigned  said  tax  sale  to  defendant;  that 
said  land  was  not  redeemed  from  the  tax 
sale  within  three  years  from  the  .date  there- 
of, smd  in  pursuance  of  said  tax  sale  and 
said  assignment  of  said  tax  certificate  4 
tax  deed  for  said  land  was  regularly  issued 
to  the  defendant  on  the  let  day  of  August. 
1910;  that  said  land  was  sold  for  taxes  for 
the  year  1907  and  a  delinquent  tax  sale  cer- 
tificate was  issued  whicl^  defendant  redeem- 
ed; and  appellant  asks  that  the  title  to  said 
land  be  quieted,  against  the  plaintiff  and  all 
other  persons.  An  answer  to  the  crosa-com- 
plalnt  was  filed  by  plaintiff,  and  the  validity 
of  defendant's  tax  title  was  d^ed,  andL  it  is 
alleged  that  said  lan4  was  not  subject  to 
taxation  for  the  years  1906  and  1907,  as  it 
was  the  property  of  the  United  States  of 
America.  It  ie  also  alleged  in  the  answer 
to  the  cross-complaint  that  no  certificate,  as 
required  by  section  1727  of  the  Code,  was 
appended  to  the  tax  roll  for  the  year  1906; 
that  notice  was  not  given  of  the  meeting  of 
the  board  of  equalization  for  the  said  year 
as  required  by  section  1728;  that  the  asses- 
sor did  not  attend  the  meetings  of  the  equali- 
sation board,  as  required  by  section  1697; 
that  the  assessor  did  not  attend  the  final 
meeting  of  said  board,  as  required  by  sec- 
tion 1701;  that  the  assessment  book  was 
not  oertified,  a»  required,  by  section  1724, 


or  oertifled  at  all  until  nearly  five  years 
after  it  should  have  been  certified,  the  cer- 
tlflciite  being  added  March  7,  1911;  that  the 
delinquent  tax  list  for  1906  was  not  publish- 
ed as  required  by  section  1743;  that  no  de- 
linquent tax  list  was  ever  made  or  delivered, 
as  require  by  sections  1739  and  1740;  that 
no  comparison  of  the  delinquent  tax  with 
the  asseasment  book  was  had,  as  required  by 
section  1768;  that  no  owtificate  was  made  or 
appended  to  the  tax  sales  book,  as  required 
by  section  1761;  that,  publication  of  the  de- 
linquent tax  list  was  not  had,  as  required 
by  sections  1743,  174i  1745,  1746,  1747,  and 
1748;  that  the  certificate  of  sale  of  the  prop> 
erty  for  taxes  was  not  signed  by  the  as- 
sessor as  required  by  section  1760,  nor  did 
the  certificate  of  sale  properly  describe  the 
land,  as  required  by  section  1759,  and  the 
tax  deed  does  not  substantially  recite  the 
matters  contained  in  the  tax  sale  certificate, 
as  required  by  section  1763;  that  the  auditor 
failed  to  verify  any  statement  made  by  him, 
as  required  by  section  17ei0;  and  finally  re- 
spondent tendered  with  the  said  answer  to 
the  cro8»«omplalnt,  and  paid  into  the  court 
for  the  benefit  of  the  appellant  the  sum  of 
9101.44  in  full  for  all  amounts  paid  by  ap- 
pellant on  the  purchase  of  the  tax  sale  cer- 
tificate and  for  taxes  claimed  to  have  been 
p^.  for  the  tax  deed,  all  of  said  sums  be- 
ing computed  with  interest,  at  the  rate  o£ 
18  per  ceot.'  per  aimvm  from  the  time  of 
the  respective  paymeqts  thereof,  and  $6  as 
a  reasonable  fee  for  making  a  deed  to  ap- 
pellant. 

The  cause  was  tried,  and  Ox  court  made 
its  findings  of  fact  and  conclusions  of  law 
and  adjudged  that  the  tax  deed  and  tax;  tir 
tie  to  the  land  waS' null .  and.  void,  and  the 
title  was.  quieted  In  the  respondent  Ger-' 
tain  findings  lef  the  trial  eouxt  witb  refer- 
ence to  the  validity  of  the.tltie  acquired 
by  appellant  by  reaspn  of  the.  tax  sale  and. 
the- tax  deed  Issued  thereon,  and  mpon  which 
the  trial  court  held  tl^  title  of  appellant 
void  under  said  tax  deed,  are  urged  by  ap- 
pellant as  errors  upon  ^this  appe»U  The 
court  finds: 

"Finding  5.  That  in  the  making  up  of  th» 
aetsessment  book  of  Nez  Perce  .county,,  state 
of  Idaho,  for  the  year  1906,  the  assessor  of 
said  county  failed  to  append  the  certificate 
required  by  section  1737-  of  the  Rev;.  Codes 
of  the  state  of  IdSiho,  <nc,any  certificate  of 
any  kind  whatsoever.    . 

"Finding  6.  That  the  records  and  files  of 
the  office  of  the  county  auditor  of  Nea  Perce 
county,  state  of  Idaho,  and  the  records  and 
files  of  all  other  county,  officers  of  said  coun- 
ty,, fall  to  show  that  any  notice  of  the  meet* 
lug  of  the  county  board  of  equalisation  of 
said  Nez  Perce  county,  state  of  Idaho,  was 
had,  published,  or  given  during  the  year 
1906,  nor  do  any  of  said  records  show  any 
affidavits  of  publication  of  Qotice  thereof, 
as  required  by  section  17^  pf  taid  Codes. 
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"nnding  7.  That  the  records  of  tbe  meet- 
ings of  tbe  county  board  of  equalization  of 
said  Nez  Perce  county,  state  of  Idabo,  for 
said  year  1906,  fail  to  sbow  tbe  attendance 
of  the  assessor  of  said  county,  at  any  time, 
during  any  of  said  meetings  for  said  year 
1006,  as  required  by  section  1697  of  said 
Codes. 

"Finding  8.  Tbat  tbe  pretended  assess- 
ment book  of  said  Nez  Perce  county,  state 
of  Idabo,  for  said  year  1906,  did  not  at  the 
time  tbe  same  was  delivered,  or  claimed  to 
have  been  delivered,  by  the  auditor  of  said 
county  to  the  assessor  and  tax  collector 
thereof,  contain  the  certificate  required  by 
section  1724  of  said  Codes,  nor  did  said  pre- 
tended assessment  book  for  said  year,  at  any 
time,  contain  any  certificate  whatever,  un- 
til the  7th  da>y  of  March,  in  the  year  1911, 
when  there  was  appended  and  added  to 
volume  4  of  said  assessment  book  a  certifi- 
cate or  writing  •  •  *  at  the  request 
of  Cordiner  &  Cordlner,  attorneys  •  •  • 
for  ♦  •  •  W.  C.  Jarron.  Said  certificate 
of  writing  is  in  words  and  figures  as  fol- 
lows: 'Certificate  of  Auditor  to  Tax  Roll 
x>t  1906.  State  of  Idaho,  County  of  Nez  Perce 
— Bs.:  I,  J.  R.  Lydon,  clel"fc  of  the  board  of 
«Mmty  commissioners  for  Nez  Perce  county, 
«tate  «f  Idaho,  do  solemnly  swear  that  as 
«och  of  said  board  of  county  com- 
missioners for  Nez  Perce  county,  Idaho,  I 
hav«  kept  correct  minutes  of  all  of  the  acts 
of  said  board  touching  alterations  in-  the 
assessment  book;  that  all  alterations  agreed 
to  and  directed  to  be  made  have  been  made 
and  entered  in  said  assessment  book,  and 
that  no  changes  or  alterations  liave  been 
made  therein,  except  those  authorised;  and 
that  as  auditor  I  have  reckoned  the  respec- 
tive sums  due  as'  taxes  and  have  added  up 
the  columns  of  valuations'  and  taxes  as  re- 
quired by  law.  J.  R.  Lydon.  Subscribed 
and  sworn  to  before  me  this  7th  day  of 
March,  A.  D.  1911.  Daniel  Needham,  Pro- 
bate Judge.*  That  the  assessment  book  to 
which  the  certificate  or  writing  of  March  7, 
1911,  is  appended,  is  the  sole  and  only  book 
purporting  to  be  an  assessment  book  of  said 
Nez  Perce  county  for  said  year  1906. 

"Finding  8.  Tliat  what  was  purported  to 
be  the  delinquent  tax  list  for  the  year  1906 
has  not  been  shown  by  tbe  afflda'vit  of  the 
printer  or  publisher  of  any  newspaper  that 
said  list  was  published,  as  required  by  sec- 
tions 1748  and  6053  of  said  Code.  That  in 
what  is  purported  to  l>e  a  published  delin- 
quent list  for  delinquent  taxes  for  said  year 
1906,  the  name  'F.  M.  Armstrong*  is  used 
in  place  of  'Francis  M.  Armstrong,'  the  name 
'Frauds  M.  Armstrong'  appearing  in  what 
is  purported  to  be  the  assessment  book  for 
said  year  1006.  That  in  said  purported  pub- 
lished delinquent  tax  list  for  said  year  1906, 
and  In  said  purported  assessment  book  for 
said  year  1906,  all  designation  of  the  town- 
shlp,  either  in  full  or  by  abbreviation,  as 


to  its  being  "north'  or  'south,'  Is  omitted. 
That  neither  In  said  purported  assessment 
book,  nor  In  said  purported  delinquent  tax 
list,  nor  in  the  purported  certificate  of  sale 
claimed  to  have  been  purchased  by  defend- 
ant, nor  In  said  purported  tax  deed  hereto- 
fore mentioned.  Is  the  real  property  claimed 
to  have  been  assessed,  returned  as  delinquent, 
published  as  delinquent,  or  sold,  or  convey- 
ed by  said  tax  deed,  described  with  sufficient 
certainty  to  locate  said  land,  or  to  'deter- 
mine the  number  of  acres  claimed  to' have 
been  assessed,  returned  as  delinqaent,  sold, 
or  conveyed  by  said  tax  deed.  That  In  said 
purported  published  delinquent  list,  the  real 
property  of  plaintiff  and  attempted  to  be  de- 
scribed In  said  purported  published  delin- 
quent list,  was  advertised  to  be  sold  on  the 
8th  day  of  July,  1907,  and  sale  thereof  was 
had  on  the  9th  day  of  July,  1907. 

"Finding  9.  That  no  comparison  was  e'ver 
made  or  had  by  the  assessor  of  Nez  Perce 
county,  state  of  Idabo,  by  or  with  the  au- 
ditor of  said  county,  of  the  delinquent  list 
or  tax  sales  for  said  year  1906,  with  the; 
original  or  subsequent  assessment  book  of 
said  year  1906,  as  required  by  section  1763 
of  said  Codes;  nor  was  any  oath  taken, 
written,  or  subscribed  by  the  assessor  or  't&tl 
collector,  as  required  by  said  section  1768; 
nor  dtd  the  auditor  of  said  Nez  Perce  coun- 
ty, state  of  Idaho,  at  any  ttnre,  certify  that 
the  original  tax  certificates  or  any  of  them, 
of  property  sold  to  the  county,  for  or  on  ac- 
count of  unpaid  or  delinquent  tdxes  for  said 
year  1906,  or  any  copy  of  any  tax  salffcer-' 
tlflcate,  in  the  certificate  book,  were  or  was' 
correct  as  required  by  section  1761  of  said 
Codes ;  nor  was  any  certificate  of  any  kind 
ever  appended  at  any  time  to  said  certificate 
book  of  property  sold  for  or  on  account  of 
delinquent  or  unpaid  taxes  for  Said  year' 
1906,  as  required  by  said  section  1761. 

"Finding  10.  That  the  tax  sale  certificate, 
said  certificate  being  No.  80,  alleged  to  have 
been  issued  for  sale  of  plaintlif's  property 
for  delinquent  taxes  for  said  year  1906,  was 
not  signed  by  the  assessor  or  tax  collector 
of  said  Nez  Perce  connty,  as  required  by 
section  1760  of  said  Code.  That  In  lieu  of 
the  signing  of  such  purported  certificate 
there  is  appended  to  such  purported  tax 
sale  certificate  what  is  purported  to  be  a  fac 
simile  rubber  stamp  impression  of  the  signa- 
ture of  said  assessor  and  tax  collector.  That 
in  said  purported  tax  sale  certificate,  plain- 
tiff's property  is  attempted  to  be  described 
In  the  following  manner:  'NB  4  SW  4, 
N  2  SB  4,  SE  4  SE  4  Sec.  30,  Tp.  32  R  3  W.* 

"Finding  11.  That  the  auditor  of  said  Nez 
Perce  county,  state  of  Idaho,  has  failed  to 
verify  any  statement  made  by  him  or  re- 
quired to  be  made  by  him,  as  to  any  matter 
touching  the  assessment  or  collection  of  tax- 
es for  said  year  1906,  as  required  by  sec- 
tion 1730  of  said  Codes." 

That  prior  to  this  trial  plaintiff  tendertd 
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to  and  deposited  with  the  clerk  for  the  ben- 
efit of  the  defmdant  tbe  sum  of  1101.44,  the 
amount  paid  out  by  defendant,  with  full  in- 
terest as  provided  by  law,'  and  also  9B  for 
making  and  recording  tax  deed  and  aeknowl- 
edglng  the  same. 

Upon  such  ftadlngs  of  fact,  the  court  finds 
as  conclusions  of  law  that:  F^rst,  ttie  plain- 
tiflr  is  entitled  to  a  decree  that  he  is  Oie 
owner  of  the  premises  described  In  the  com- 
plaint; second,  that  tbit  pretended  sale  of 
said  property  fo^  unpaid  or  delinquent  tax- 
es for  tlK  year  1906,  and  made  on  tbe  9th 
day  of  July,  1907,'  is  null  and  yold;'  and 
that  the  tax  deed  Issued  to  defendant  tmder 
said  pretended  sale  Is  null  and  void.' 

From  the  court's  findings  of  fact  and  con- 
clusions of  law,  it  Is  apparent  that  the  trial 
court  based  bis  conclusions  of  law  upon  tbe 
facts  found  that  certain  provisions  of  the 
statute  in  relation  to  tlie  assessment  of  real 
property  and  the  conection  of  taxes  levied 
against  said  property  and  the  sale  of  said 
property  "becatise  of  nonpayment  of  taxes, 
etc.,  were  not  followed  and  complied  with. 

[1]  It  appears  from  the  findings  and  the 
evidence  In  this  case  that  the  respondent 
made  final  proof  for  tbe  land  in  controversy 
In  October,  1905,  and  received  a  register's 
certificate  on  Oct&ber  27,  1905,  and  therefore 
srich  land  became  assessable  for  the  year 
1906  (section  1643,  Rev.  Codes);  that  such  tax- 
es were  not  paid' by  'the  respondent' and  on 
the  9th  day  of  July,  190T,  said  land  was 
sold  for  such  assessment  to  the  county  of 
Nest  terce,  and  on  the  25th  day  of  •Febru- 
ary, 1910,  the  certificate  of  sale  was  sold 
and  tran^erred  t6  the  appelltttit  and  said 
land  was  not  redeemed,  and  on  the  1st  day 
of  August,  1910,  a  tax  dteed  wis  made  te  the 
appellant;  that  the  taxes  for  the  year  190T 
•were  not  paid,  and'  said  'property  was  solid 
to  the  county ;  and  that'  on  June  &,  1911, 
the  appellant  paid  to  ti^e  county  $36.36  for 
the  redemption  from  sale  for  tbe  tasies  for 
the  year  1907. 

This  action  was  commenced  on  Noveinl)er 
20,  1911.  There  is  no  evidence  In  the  rec- 
ord in  this  case  as  to  who  has  been  in  pos- 
session of  the  premises  at  any  time,  except 
the  possession  of  the  resxwndent  as  shown 
by  his  certificate  from  the  land  office  issued 
In  Octol>er,  1905.  'Whether  he  continued  in 
possession  thereafter  is  not  shown;  neither 
is  there  any  evidence  to  show  that  the  ap- 
pellant ever  went  Into  possession  or  has 
made  any  improvement  on  said  land;  nei- 
ther is  there  any  evidence  as  to  who  paid 
the  taxes  for  the  years  1908,  1909,  or  1910; 
neither  is  there  any  evidence  in  this  case 
that  tbe  respondent  ever  made  any  inquiry 
viith  reference  to  tbe  taxation  of  said  lands 
at  any  time  after  he  received  the  final  re- 
ceipt from  the  land  office  up  to  the  time  ttUs 
action  was  commenced;  neither  is  tliere  any 
evidoice  to  show  that  he  ottered  to  pay  any 


assessment  or  any  texes  of  any  kind  or  na- 
ture either  against  himself  or  said  lands. 

The  trial  court  seems  to  have  relied  en- 
tirely upon  the  public  records  of  Nee  Perce 
county  in  tbe  assessor's  office  and  the  re- 
corder's office,  and  the  evidence  of  J.  R.  Ly- 
doB,  clerk  of  the  district  court  and  ex  officio 
atiditor  and  recorder,  and  who  held  the  same 
office  tai  the  year  1006,  and  tbe  tax  sale  cer- 
tlflcate  and  tlie  tax  deed  and  the  treasurer's 
receipt  This  brings  us  to  a  eonslderatloB  ■ 
of  such  findings. 

'  B^ore  considering  the  sectlona  of'  the  stat- 
utij  referred  to  In  each  of  the  findings,  It  Is 
proper  to  mve  In  mtakd  other  provisions  of 
the  statute  relating  to  the  effect  of  errors 
or  defects  in  assessments  and  the  legality- 
of  aseesBments  made  tiy  officers  in  making 
assessmentB  and  collections  of  taxes,  and  al- 
so the  effect  of  a  tax  deed  as  evidence. 

[i]  Sectloii  1784,  Rev.  Codes,  provldea: 
"Omissions,  errors  or  defects  la  form  In  any- 
assessmect  book,  wlien  it  can  be  ascertained ' 
tbevefrem  what  was  intended,  may  be  aup- 
piled  or  corrected  by  the  assessor  at  any 
tUAe.iprior' to- the  dellnqnent  sale  and  after 
the' original  assessment  was  mad&*' 

[4]  Section  1788,  Rev;  Codes,  provides^ 
"NO'  assessment,  or  act  relating  to  assess-- 
maot,  or  cdlleotlon  of  taxe»  Is  Illegal  on  ac-  • 
coistt-of  InfomutUty, -not  taecaose  the  aama' 
was  not  completed  iwltkdn-  the  tlitie  required  ' 
by  law."  ■       ■■.-.. 

ft]  And'beotion  1794,  Riev.  Codes, provides:  •■ 
*Tke  matters  recited  in  the  certiSCftte-  of' 
sale  must  be  recited  in  Uie  deed,  And  Bu<<h  : 
deied  diriy  acknowledged  or  proved  is  prtea  > 
fade  ei^denos' that!     (1)  Tbe  tkroperty  ^iei-' 
assessed  as  required  by  law;  (2)'the  property  > 
was:  equalized  as  required  by  law;':(8>  the - 
tains  were  levied  in  ac«io«dance  'with  law ; 
(4)  the  taxes  were  not  paid ;  (5)  at  a  proper  - 
time  and- place 'the- property  wis  sdid  as  pre- 
scribed by  law;,  and  by  the  pirop^  officer;  (6)' 
the  property  was  not  redeemed;  (7)  the  per- 
scm  who  executed  the  deed  was  the  proper' 
office ;  (8)  where  the  real  estate  was  sold 
to  pay  taxes  on  personal  property;  that  tbe 
real  estate  b^onged  to  the  person  liable  to 
pay  the  tax." 

[•1  In  referring  to  the  latter  section,  in 
Bacon  V.  Rice,  14  Idaho,  107,  83  Pac.  511, 
this  court  said:  "It  will  thus  be  seen  that 
tbe  tax  certificate  and  tax  deed  to  which  ol>- 
Jeetlon  is  made  recite  facts  which  are  not 
necessary  to  recite  in  either.  The  statute 
makes  certain  matters  in  the  deed  prima 
facie  evidence  of  certain  facts,  and  condn- ' 
slve  evidence  as  to  certain  other  facts,  and 
requires  the  deed  to  recite  the  matters  re- 
quired to  be  recited  in  the  certificate  of  sale," 
and  after  reciting  the  facts  says:  "From  th^ 
evidence  it  appears  that  he  made  no  inquiry 
about  the  taxes ;  that  he  never  offered  any 
payment ;  that  he  never  ascertained  whether 
tbe  property  had  l>een  sold.  He  permitted 
others  to  pay  the  taxes.    Be  stood  by  and 
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pennttted  a  tax  deed  to  be  igsued,  •  •  • 
and  exercised  no  fixed,  specific  ownership 
over  the  property  In  controversy.  His  pos- 
seaalon  was  casual  and  questionable.  *  *  * 
Under  all  the  facts  In  this  case,  we  ane  clear- 
ly of  the  opinion  that  the  appellant  la  not 
In  a  position  to  raise  the  constitutionallity: 
of  the  acts  in  question..  The  appellant  is 
certainly  guilty  of  such  laches  In  paying  Ills 
taxes  and  asserting  his  right  and  ownwshlp 
to '.this  property,  ttiat  be  should  not  now  be 
permitted  to  come  into  a  court  of  equity 
and :,a8fc,tbatrucb .silence  be  permitted  to 
inure  to  bia  benefit"  Further  on  in  the: 
opiaitm  this  court  quotes  and  approves  the 
case  of  Go-operative  Sairlngs  &  Ijoan  Ass'n  v. 
Oreen,  5  Idaho,  660,  51  Faa  770,  in  which 
this  court;  ttarongb  Justice  SuUivan,  says: 
"Substantial  compliance  wltb  the  require- 
inents  of  the  law  in  maUng.asseasments.ia 
all  that  is  necessary.,  jilf  property  is  subject 
to  taxation,  It.  cannot  eeoape  through  some 
tfchnical  failure;  of  the  officer  to  perform 
bis  duty,  untess  it  has  actuary  misled  the 
party  to  his  injury."     ■     :  ,  , , 

[5]  Jn  the  case  of  WUson  y.  Loclw,  .18 
Idaho,  682,  111  Fac.  247.  this.cnurt  said: 
"We  conclude  that  sncb  tax  deeds  are  prima 
facie  evidence  of  the  regularity  of  all  of  the 
proceedings  from  the  assessment  of  the  p.rop- 
erty,  inclnsive,:  up  to  i  the  execution  of:  the 
deed ;  but  this  does  not  .prevent  the  owner 
of  the  property  from  showing  a  defense  that 
any  of  the  jvrisdi.ctlpaaal  acta  in  the  assees- 
meot  or  sa;le  of  the  progperty  have'  not  beeif 
performed.  .-There  was  no  effort  on  the  part 
of  the  appellant  to  introduce  evidence  tend- 
ing, to  show  that  any  jurisdictional  act 'In- 
quired to  be  done: in  die  assessment  and  sale 
of  said  property  had  not  been  done  by  the 
treasurer  or  officer  authorized  to  malce  such 
sale."    :  ■      .. 

In  the  case  of  KcGowan  v.  Blder,  19  Idaho, 
163,  .113  Pac.  102,  this  CDort  announces  the 
rule  of  law  in  the  syllabus,  as  follows: 
"Wh^  property  is  the  subject  of  taxation, 
and  the  assessment  has  been  legally  made, 
and.  tber^  is  default  in  the  payment  of  such 
taxes,  and  the  property,  is  sold  at  tax  sale 
in  accordance  with  the  provisions  of  the 
statute,  such  pr(q;)erty  cannot  thereafter  es- 
cape taxation  through  some  failure  of  the 
officer  to  perform  his  duty  unless  it  has  ac- 
tually misled  the  party  to  his  Injury." 

In  the  case  of  White  Pine  Mfg.  Go.  v. 
Morey,  19  Idaho,  49,  112  Pac.  674,  after  re- 
ferring to  a  number  of  sectloBS  of  the  statute 
requiring  certain  recitations  to  be  made  in 
tax  certificates  and  tax  deeds,  this  court 
says:  "It  will  therefore  be  seen  that  sec- 
tion 1763  recognizes  the  substance  Instead 
of  the  form,  and  authorizes  the  officer  to 
make  a  deed  containing  'substantially  the 
matters  contained  in  the  certificate.'  Section 
1764,  when  construed  in  tbe  light  of  the 
previous  section,  cannot  be  said  to  require  a 
lltenl  verbatim  copy  of  the  certificate  em- 


bodied in  the  deed.  It  has  been  accordingly 
held  that  not  all  the  provisions  of  the  stat- 
ute with  reference  to  the  assessment  of 
property  and  tiie  sale  for  taxes  are  manda- 
tory, but  that,,  on  tbe  contrary,  some  of 
those  provisions  are  only  directory."  And 
it  Is  further  s^id  in  said  opinion:  "On  the 
other  band,  as  above  observed,  tbe  later  au- 
thorities are  overwbeb^ing  to,  the  effect  tliat, 
if  tbe  proceeding  has  been  regular,  and  a 
tax  sale  ha^  been  made  in  substantial  con- 
formity with  tbe  law, .  the  time'  within  which 
the. landowner  may  redeem  is  fixed  and  lim- 
ited by  tbe  statute,  and  that  after  the  ex- 
piration of  such  period  be  lias  no  right  of 
redemption  whether  a  deed  has  Issued  or 
not" 

In  the  case  of  Stewart  v.  Whiter  19  Idaho, , 
60, 112  Pac  677,  this  court  fQUowed  the  rule 
aunoupced  in  ^acon  v.  Rice,,  and  cited  tbe 
case  of  Gouts  v.  Cornell,  147  Cal.  660,  82 
Pac.  104,  .109  Am.  St  Rep.  168^  and  said: 
"It  was  held  in  effect  •  •  •  that  there 
is  an  enforceable  obligation . to  pay  a. gen- 
eral annual  tax  which,, in  a  sense  is  legal 
as  well  as  moral;  and  a  .ll^n  .therefor  is  es- 
tablished by  law  irrespective  of  the  irregu- 
larities or  informalities  of  the  .assessment 
Even  If  there  were  some  informalities  in 
the  asse^ssment  or  collection  of  the  taxes  up- 
on said  .land,  iboae  were  all  cured  by  tbe 
provisions  ^f  section  1788,  Rev.  Codes,  which 
section  is  as  follows :,  'iNo  assessment,  or  act 
relating  to  assessment,  or.  collejptlon  of  taxes 
is  Illegal  on  account  of  Informality,  nor  be- 
cause the  same  was  not  completed  within 
tbe  time  required  by  lawv'"     ... 

>L7]  In  finding  No..  6  the.  court  finds  that 
the  assessor  of  said  county  failed  to  append  ' 
the  certificate  required  by, section  1727  of 
tbe  Rev.  Codes.,  or. any.  certificate  of  any 
kind  whatsoever.  Section  1727,  Rev.  Codes, 
provides :  "On  or .  before  the  ■  first  day  of 
July  in  each  year  the  fLaaeaaoi  must  com- 
plete his  assessm^t  roll.  He  and  his  dep- 
uties must  take  and  subscribe  an  affidavit 
in  the  assessment  book,  to  be  substantially 
as  follows."  Then  foUqws  tbe  oath  in  which 
tbe  assessor  or  bia  deputy  verifies  that  he 
has  made  diligent  inquiry  and  .examination 
to  ascertain  all  the  property  within  the 
county  subject  to  assessmnit,  and  that  tbe 
same  has  been  listed  and  assessed  on  the 
assessment  book  equally  and  uniformly,  and 
that  he  has  compiled  with  the  duties  imposed 
upon  him  by  law.  This  section  is  directory 
and  not  mandatory  and  is  required  for  the 
purpose  of  making  tbe  assessment  roll  as 
made  by  the  assessor  verify  Itself  as  to  the 
truth  of  the  things  contained  in  it,  and  for 
the  purpose  of  showing  that  tbe  ai^sessor  has 
performed  bis  duties.  In  said  section  it  is 
provided:  "But  tbe  failure  to  take  or  sub- 
scribe such  affidavit  as  required  by  this  sec- 
tion shall  not  in  any  manner  affect  the  valid- 
ity of  the  assessment.  Tbe  making  of  such  ■ 
affidavit  ts  declared,  however,  to  be  a  duty 


Digitized  by 


Google 


Mabo) 


AXaSSTROSO :  v.:  J'ASBXilS 


1T6 


-pertaining  to  tbe  offiee  at  Brary  assesaor  Jni 
.tills  state" — thus  sbowlng  the  Intention .  of 
tbe  Legislature  to  be  tbat  tbe  failure  to 
jnake  the  affidavit  ahonld  Qot. affect  the  va- 
lidity of  the  asBeastuextt  made  by  tb«  asses- 
sor, but  would  subject  the  assessor  to.  certain 
proceedings  for  failure  to  perform:  bis  of- 
ficial duties.  J.  R.  Lydon,  present  clerk  of 
the  district  court  apd  ex  officio  auditor  and 
recorder,  and  who  hdd  tbe  same  office  in 
1906,  testifies  tbat  tbe  affidavit  required  by 
sections  1724  and  1727  was  not  appended  to 
the  assessment  at  the  time  tbe  assessmeirt 
book  was  delivered  to 'the  tax  collector,  but 
was  attached  on  the  7tb  day  of  March,  1911. 
It  was  an  oversight.  He  had  done  it  on  all 
previous  assessment  rolls.  This  finding'  of 
tbe  trial  court,  therefore,  would  In  no  way 
affect  tlie  validity  of  tbe  tax  sale  or  tbe 
tax  deed  or  the  appellant's  title.- 

Finding  No.  6  is  to  tbe  effect  tbat  the 
records  and  flies  in  the  office  of  tbe  county 
auditor  and  other  county  officers  did  not 
show  that  any  notice  of  tbe  meeting  of.  the 
coonty  board  of  equalimtlon  was  published 
or  given  during  the  year  1906,  and  that  the 
records  do  not  show  any  affidavits  of  pub- 
lication of  notice  as  required  by  section  1728 
of  the  Eev.  Codes.  Section  1728  provides: 
"As  soon  as  completed,  the  assessment  book, 
together  with  Cbe  statements,  must  be  deliv- 
ered to  the  clerk  of  the  board  of  county  com- 
missioners, who  must  immediately  give. no- 
tice thereof,  and  of  the  time  tbe  board  will 
meet  to  equalize  assessments,  by  publication 
In  a  newspaper,  If  any  is  printed  in  the 
county ;  If  none,  then  in  such  manner  as  tbe 
board  may  direct  •  •  * "  While  this  sec- 
tion provides  that-  the  clerk  of  the  board 
must  give  notice  of  tbe  meeting  of  the  board 
of  equalization  by  publication,  it  does  not 
require  tbat  sucb  acts  shall  be  recorded  upon 
the  records  of  tbe  board  or  upon  tbe  records 
ot  any  county  officer,  and  the  presumption 
is  tbat  tbe  board  complied  with  the  law  in 
giving  notice  tbat  they  met  as  a  board  of 
equalization,  and  In  the  absence  of  proof  to 
the  contrary  the  tax  deed  Itself  Is  evidence 
that  the  property  was  eqaallzed  as  required 
■by  law.  

In  tbe  case  of  Gilbert  v.  Canyon  County, 
14  Idaho,  447,  94  Fac.  1033,  this  court.  In  deal- 
ing with  the  cecol-d  to  be  kept  df  the  proceed- 
ings of  tbe  board  of  county  cooomlssioners, 
said:  "This  statiite  does  not  require  that 
the  board  of  oonnty  commissioners  shall  re- 
cite in  their  proceedings  their  -  decision^  and 
Jndgments  with  the  same  precision  and  ex- 
actness required  by  courts  of  record.'  A  sub- 
stantial compliance  with  tbe  statutes  is  suf- 
flcieat.  It  was  ndt  necessary  in  this  case 
for  the  board  of  commissioners  to  find  as  a 
:fact  that  notice  of  etection  bad  been  glvfen 
for  the  statutory  period,  or  to  And  that  It 
was  to  the  best-  interest  of  the  county  that 
a  bridge  be  constructed.  If,  in  fact,  a  no- 
tice was  given,  and  the  board  proceeds  with 
tbe  8tep»  required  after  notice,  and  records 


sucb  atEB9,  It  is  a-  substantlBl  finding  ot  tbe 
board  t^t  tbe  bridge  was  necessary  and 
that  notice. was  given." 

T^be.  m^re  failure  to  .record  tbe  facts,  as  to 
the  publication  of  such  notice,  in  some  reo- 
ord,  would  not  render  tbe  meeting  and  action 
of  the  board,  of  equalization  void  or  Invali- 
date the  equalizatloa  made  >  at  a  session.  If 
held.  .  This  section  is  clearly  directory.  Un- 
der ■  tbe  provisions  of  section  1693,  Bev. 
Codes^  the  board  of  ^qnallzation  is  required 
to  meet  on  the  second  Monday  in  July  of 
each  year  and  the  law  gave  notice  to  every 
person  of  such  meeting.  Inland  Lumber, 
etc.,  Co.  y.  Tbomi)son,  11  Idaho,  SOS,  83  Pac. 
933, 114  Am.  St  Rep.  274,  7' Ann.  Cas.  862. 

In  finding  No.  7  tbe  trial  cburt  found  tbat 
the  records  of  tbe  meeting  of  the  county 
board  of  equalization  for  tbe  year  1905  fail- 
ed to  show  the  attendance  of  the  assessor  of 
said  county  at  any-  time  during  any  of  tbe 
meetings  as.  required  by 'section  1607  of  said 
Codes.  1  Lydonv  clerk,  testifies  that  tbe  rec- 
ords of  tbe  board  of  .  equalization  show  its 
meeting  on  July  9,  1906,  and  its  adjourning 
from  day.  to  day  and  final  adjournment  on 
the  28th  day  of  July,  and  tbat  tbe  assessor 
was  not  present;  tbat  Is,  tbat  he  was  not 
named  in  the  proceedtngs  as  being  present. 

Section  1897,  Rev.  Codes,  provides:  "Dur- 
ing the  session  of  the  board  tbe  assessor  and 
any  deputy  whose  testimony  is  needed  must 
be  present,'  and  may  make  any  statement  or 
introduce  and  examine  witnesses  on  ques- 
tions .before  the  board."  It  will  be  observed 
from  the  provisions  Of' this  section  tbat  the 
section  Is  permissive;  but  tbe  assessor  is 
not  required' to  be  present,  and  no  penalty  is 
prescribed  in'  tbe  statute  for  the  assessor  not 
being .  present;  and  the  statute  does  not  re- 
quire tbe  recotd  to  show  bis  presence. 
.  In  finding  No.  8  the  court  finds  that  the 
aSBessment  book  of  Nez  Perce  county  for  tbe 
year  1906  did  not 'at  the  time  th6  same  was 
delivered  by  tbe  anditor  to  the  assessor  con- 
tain the  certificate  required  by  section  1724, 
and  did  'not  contain  such  certificate  until  on 
the  7th  ddy  of  March  in  the  year  1911,  when 
there  was  appended  to  the  assessment  book 
at  request  of  connsei'Yor  appellant  the  fol- 
lowing Certificate  of '  auditor  of  tax  roll  of 
1006:  "State  of  Idaho,  County  of  Nez  Perce 
—«B.:  I,  J.  R.  Lydon,  clerk  of  the  board  of 
co«nty  commissioners  for  Nez  Perbe  county, 
state  of  Idaho,  -do  scdemnly  swear  that  as 
Bach of  said  board  of  connty  commis- 
sioners, for  Nez  Perce  county,  Idaho,  I  have 
kept  correct  minutes  Of  all  of  tbe  acts  of  said 
board  touching  alterations  tn  the  assessment 
book;  that  all  alterations  agreed  to  and  di- 
rected to  be  made  have  been  made  and  en- 
tered in  said  assessment  book,  and  that  no 
changes  or  alterations  have  been  made  there- 
in, except  those  authorizM;  and  tbat  as  au- 
ditor I  have-  reckoned  tbe  respective  sums 
due  as  taxes  abd  tiave  added  up  the  columns 
of  valuation:  and  taxes  as  required  by  law. 
Ji  R..  lordon.    Sufaaoiibedi  and  sworn  to  be- 
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•fore-  me  this  rti  dfty  of  Marieh,  A.  D.  1911. 
Dnniel  Needham,  Probate  Judge."  This  cer- 
tificate is  substantially  in  form  wltb  t&e 
certificate  required  by  section  1724,  Bev. 
Codes. 

It  will  be  seen  tbat,  at  the  time  the  as- 
sessment book  was  delivered  to  the  assessor, 
the  certificate  required  by  the  section  was 
not  attached  to  the  assessment  book.  The 
tax  deed,  however,  was  prima  facie  evidence 
that  the  certificate  was  in  fact  attached  to 
'said  assessment  book,  and  the  burden  of 
proof  was  upon  the  respondent  to  rebut  the 
same,  and  in  addition  to  the  tar  deed  the 
respondent  introduced  In  evidence  a  "line" 
of  the  assessment  book,  being  a  part  of  the 
assessment  roll  for  that  year,  showing  that 
the  respondent's  property  was  regularly  as- 
sessed and  that  the  taxes  on  said  land  were 
unpaid  and  delinquent.  This  exhibit  was  a 
certified  copy  from  the  assessment  book  and 
lis  evidence  that  said  land  was  assessed  and 
placed  upon  the  assessment  book  as  required 
by  law  for  that  year,  and  the  omission  of  the 
certificate  alone  was  a  mete-  informality 
which  did  not  affect  either  the  validity  of 
the  assessment  or  affect  the  validity  of  the 
appellant's  tltlie.  And  was  sufllcient  to  give 
notice  to  the  respondent  of  such  assessment 
and  sale,  and  clearly  falls  within  the  pro- 
visions of  section  1788,  supra.  Wallapal 
Min.  ft  Develop.  Co.  v.  Territory  ex  ret  Den- 
nis County  Treasurer,  9  Aria.  373.  84  Pac. 
87;  Auditor  General  v.  Sparrow,  116  Mich. 
574,  74  N.  W.  881 ;  Auditor  General  v.  Grif- 
fin. 140  Mich.  427,  103  N.  W.  854;  Twintlng 
V.  Flnlay,  65  Neb.  152,  75  N.  W.  548;  Johnson 
County  V.  Tiemey,  56  Neb.  614,  76  N.  W. 
1090;  State  Finance  Co.  v.  Mather,  16  N.  D. 
.S86,  109  N.  W.  350,  11  Ann.  Gas.  1112:  Wa- 
bash Ry.  Co.  V.  People,  138  111.  316,  28  N.  E. 
57:  Bolllns  V.  Wright,  93  Cal.  395,  29  Pac.  58. 

Under  the  provisions  of  section  1788,  the 
fact  that  the  certificate  required  by  law  to 
be  attached  to  the  assessment  book  was  not 
attached  within  the  time  fixed  by  law  did 
not  render  the  assessment  illegal  on  account 
of  such  Informality.  Stewart  v.  White,  su- 
pra; White  Pine  Mfg.  Co.  v.  Morey,  supra; 
McGowan  v.  Elder,  19  Idaho,  153,  113  Pac. 
102;  WUUams  v.  City  of  CaldweU,  19  Idaho, 
514,  114  Pac.  619. 

In  this  connection  we  may  very  properly 
observe  the  proceeding  In  the  assessment  and 
collection  of  taxes  is  a  proceeding  ln'rem<and 
against  the  property,  and  does  not  run 
against  the  person  or  the  owner  (White  Pine 
Mfg.  Co.  V.  Morey,  19  Idaho,  50,  112  Pac. 
674),  and  under  the  provisions  of  section  1661 
the  tax  assessed  against  the  property  of  re- 
spondent became  a  lien  on  said  property  aft- 
er the  2d  day-of  January,  1906,  and  such  Hen 
had  the  force  and  effect  of  an  execution  duly 
levied  on  said  land  and  could  not  be  remov- 
ed until  the  aforesaid  tax  was  paid  or  said 
land  sold  In  payment  thereof,  and  the  laws 
of  the  state  made  it  the  duty  of  the  assessor 
and  tax  collector  to  collect  the  t&xea  by  pub- 


lishing the  list  of  deltsquents  and  selling  the 
property  in  accordance  with  the  statute. 
Such  was  done,  and  said  property  having  not 
been  redeemed,  and  a  deed  having  been  is- 
sued, said  lien  became  merged  in  the  appel- 
laot's  title,  and  the  respondent  at  all  times 
under  the  law  had  notice  of  such  assessment 
and  lien  and  each  step  of  the  procedure  as 
provided  by  the  statute,  and  the  certificate 
to  the  assessment  roll  would  in  no  Way  tiave 
given  him  any  further  information,  with 
reference  to  the  assessment  or  the  sale  of 
the  same. 

The  next  finding,  which  Is  numbered  the 
same  as  the  former  in  the  record,  embraces 
a  number  of  Independent  propositions: 

First,  that  the  court  finds  that  the  publish- 
ing of  the  delinquent  tax  list  for  the  year 
1906.  was  not  shown  by  the  afiSdavit  of  the 
printer  or  publisher  of  any  newspaper  as  re- 
quired by  sections  1748  and  6053,  Rev.  Codes. 
Neither  of  these  sections  requires  that  the 
publishing  of  the  delinquent  tax  list  shall 
be  shown  by  the  affidavit  of  either  the  print- 
er or  the  publisher;  consequently,  the  fail- 
ure to  show  the  publication  by  affidavit  is 
not  proof  that  the  list  was  not  published. 
In  this  case,  however,  it  Is  proven  that  the 
delinquent  tax  list  was  published  In  the 
manner  and  form  provided  by  law,  and  the 
affidavit  of  the  publishing  of  the  delinquent 
list  was  made  and  filed  by  the  tax  collector 
with  the  county  auditor  In  pursuance  of 
the  provisions  of  section  1748,  Bev.  Codes. 

Second,  in  said  finding  the  court  found 
that  in  the  publishing  of  the  delinquent  list 
for  the  year  1906  the  name  "F.  M.  Arm- 
strong" Is  used,  whereas  in-  the  assessment 
book  the  name  "Francis  M.  Armstrong"  is 
used.  There  is  no  contention  on  the  part  of 
respondent  that  the  name  F.  M.  Armstrong 
does  not  designate  himself,  or  that  he  was 
in  any  manner  misled  to  his  prejudice  by 
the  name  F.  M.  Armstrong  rather  than  the 
name  Francis  M.  Armstrong.  It  further  ap- 
pears that  F.  M.  Armstrong  Is  the  name  of 
the  person  delinquent;  therefore  in  using 
the  name  F.  M.  Armstrong  In  said  delin- 
quent tax  list  the  tax  collector  published 
the  name  of  the  person  delinquent  and  com- 
piled with  the  provisions  of  section  1743, 
Bev.  Codes.  This  statute  with  reference  to 
the  use  of  the  name  of  the  owner  or  sup- 
posed owner  of  the  land  is  directory;  there- 
fore, even  though  there  had  been  a  mistake 
in  the  reference  to  the  name  of  the  owner 
of  the  land,  such  error  would  not  have  been 
material  and  would  not  affect  the  appellant's 
title  to  the  land  in  controversy.  White 
Pine  Mfg.  Co.  y.  Morey,  19  Idaho,  60,  112 
Pac.  674.  This  defect,  however,  is  further 
cured  by  the  provisions  of  section  1789  of 
the  Codes,  which  provides  as  follows: 
"When  land  is  sold  for  taxes  correctly  Im- 
posed as  the  property  of  a  particular  per- 
son, no  misnomer  of  the  owner  or  supposed 
owner,  or  other  mistake  relating  to  the  own- 
ership thereof,  aCecta  the  sale  or  rendeca 
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It  void  or  voidable."  This  seems  to  dispose 
of  this  question  entirely. 

Third,  the  court  fotind  that  there  was  no 
designation  of  the  township  as  to  Its  being 
north  or  soatb  of  the  base  line.  In  the  as- 
sessment as  shown  by  the  exhibit,  the  same 
being  a  transcript  of  the  assessment  book, 
showing  the  assessment  of  said  land  to  re- 
spondent, the  tract  of  land  In  controversy 
Is  described  according  to  the  government 
snrvey,  and  evidence  shows  that  all  town- 
ships In  Nez  Perce  county  are  north  of  the 
base  line;  therefore  there  could  be  only  one 
township  32,  range  3  east  of  Boise  merldiah 
In  Kez  Perce  coiinty,  land  said  township 
would  be  north  of  the  base  line  because  all 
townships  in  Nez  Perce  county  are  north  of 
the  base  line;  therefore  the  omission  to 
state  whether  the  township  was  north  or 
south  of  the  base  line  was  immaterial  and 
could  In  no  way  mislead  the  respondent 
In  this  same  connection,  this  court  will  take 
Judicial  notice  that  ail  townships  In  Nez 
Perce  county  are  situated  north  of  the  base 
line.  Section  9950,  Rev.  Codes.  Stanton  ▼. 
Hotehklss,  157  Ctal.  662;  108  Fac.  864. 

Fourth,  in  said  finding  the  court  finds 
that  the  evidence  is  not  sufficient  because 
the  land  'In  controversy  is  not  described 
with  sufficient  certainty  in  the  assessment 
book  or  In  the  delinquent  tax  list  or  in  the 
certificate  of  sale  or  in  the  tax  deed  to  lo- 
cate the  land  or  to  determine  the  number 
of  acres  assessed  or  sold.  Said  land  Is  de- 
scribed as  follows:  "Lying  and  being  in 
the  county  of  Nez  Perce  and  described 
thus:  The  NE  %,  SW%— N  %,  SB  %— 
8E  %,  SE  %— Sec.  30,  Twp.  82,  N.  R.  8 
W.  B.  M."  We  think  the  description  is  in 
accordance  with  the  government  survey  and 
denrly  means  the  N.  E.  %  of  the  S.  W.  % 
and  the  N.  Mi  of  the  B.  B,  ^  and  the  S.  E. 
)4  of  the  8.  B.  %  in  section  30,  township 
32  N.,  range  3  W.  of  Boise  meridian,  thus 
clearly  describing  a  tract  of  land  contain- 
In?  100  acres  according  to  government  sur- 
vey. Stanton  v.  Hotehklss,  157  Cal.  652, 
108  Pac.  864;  Washington  Timber,  etc.,  Co. 
T.  Smith,  34  Wash.  630,  76  Pac.  267.  The 
land  Is  described  in  the  tax  sale  certificate 
a3  follows: 


Fraction*  or  other 

daaerlptloiM. 
4     4     >     4     4     4 
NB  SW  N  SB  SB  SB 


See.  or 
Lot 
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Bang,  or 
Blk. 
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The  land  is  described  in  the  published  de- 
llquent  list  as  follows:  "Armstrong,  F.  M. 
Northeast  quarter  southwest  quarter,  north 
half  southeast  quarter,  southeast  quarter 
southeast  quarter  sectioa  thirty,  township 
thirty-two,  range  three  W.  <B.  M.  Total 
taxes  f25JS8." 

Ttie  aforesaid  deecrlptioil  not  oiriy  de- 
a<»lbe8  the  land  clearly  and  accurately,  but 
also  sped Qee  and  designates  the  number  of 
acres.    Section  1787  of  the  Rev.  Codes  pro- 

i25P.-ia 


vldes:  "In  the  assessment  of  land,  advertise- 
ment and  sale  thereof  for  taxes,  initial  let- 
ters, abbreviations  and  figures  may  be  used 
to  designate  the  township,  range,  section  or 
parts  of  section,  lot  or  block,  and  kind  of 
Improvement  or  personal  property  in  the  ex- 
tension thereof."  This  section  clearly  speci- 
fies and  authorizes  the  use  of  figures.  Initial 
letters,  and  the  abbreviations  such  as  were 
used  in  these  various  descriptions,  and  this 
method  of  description  Is  clearly  recognized 
by  courts  in  passing  upon  this  question. 
Saranac  Land  &  Timber  Co.  v.  Roberts,  177 
U.  S.  318,  20  Sup.  Ct.  642,  44  h.  Ed.  786; 
Am.  &  Bng.  Bncy.  of  liSW  (2d  Bd.)  vol.  27, 
p..  684;  Blade  on  Tax  Titles  (2d  Ed.)  S  112. 
This  court;  in  the  case  of  Oregon  Short  Line 
R.  Co.  V.  Irrigation  District,  16  Idaho,  578, 
102  Pac.  904,  recognizes  the  foregoing  rule. 
Many  cases  might  be  dted  showing  similar 
designations  to  be  sufficient,  a  few  of  which 
we  cite:  Stanton  v.  Hotehklss,  supra;  Wash- 
ington Timber  Co.'  r.  Smith,  supra ;  Jenkins 
V.  McTlgue  (C.  C.)  22  Fed.  148 ;  Chestnut  v. 
Harris,  64  Afk,  880,  43  S.  W.  977,  62  Am. 
St.  Rep.  213;  Bandow  v.  Wolven,  20  S.  D. 
445,  107  N.  W.  204;  Stoddard  v.  Lyon,  18  S. 
D.  207,  99  N.  W.  1116 ;  Herod  v.  Carter,  81 
Kan.  ^6, 106  Pac.  32;  Law  y.  People,  80  111. 
268. 

It  is  sufficient  to  say  In  this  case,  however, 
that  the  respondent  offers  no  evidence  what- 
ever to  show  that  he  was  in  any. way  mis- 
led by  reason  of  the  description  of  said  land, 
either  in  the  assessment  or  in  the  publish- 
ing of  the  notice  of  sale  or  in  the  tax  cer- 
tificate or  the  deed.  In  this  finding  the  court 
found,  first,  that  the  land  was  advertised  to 
be  sold  on  the  8th  day  of  July,  1907,  and  was 
sold  on  the  9th  day  of  July.  The  deed  of 
appellant  shows  that  the  time  of  the  sale  of 
the  land  was  continued  from  the  8tb  day  of 
July  until  the  9th  day  of  July  in  accord- 
ance with  the  provisions  of  sections  1750 
and  1751  of  the  Rev.  Codes.  This  cures  any 
discrepancy  in  the  date. 

In  finding  No.  9  the  court  finds  that  the 
evidence  does  not  show  that  the  assessor  at- 
tended at  the  office  of  the  auditor  with  the 
delinquent  tax  list  or  tax  sale  certificates 
for  the  year  1906  and  compared  the  delln- 
iquent  list  with  the  original  or  subsequent 
assessment  book  or  that  oath  was  taken  by 
the  assessor  or  tax  collector  as  required  by 
section  1768,  or  that  his  delinquent  tax  cer- 
tificate record  contained  a  correct  copy  of 
the  tax  sale  certificates  Issued  for  the  year 
1906.  We  .ere  clearly  of  the  opinion  that 
the  tax  deed  rebuts  the  contention  of  the  ap- 
pellant, and  further  that  the  affidavits  pro- 
vided for  by  said  section  are  required  for 
the  information  of  the  officers  and  to  guide 
the  tax  collector  in  keeping  a  correct  ac- 
count of  thi  taxes  and  In  no  manner  affect 
the  property  rights  of  the  owner  of  property 
assessed., .  HJcQowan  v.  BIder,  19  Idaho,  153, 
113  Fac.  102;   Davis  v.  Pacific  Imp.  Co.,  137 


Digitized  by 


^^oogle 


ws 


125  PAGIf  10  REPOBXEB 


Qdafyt 


OiL  245,  70  Pac.  16;  Gooley'a  Const  Uwi- 
Utlous  (7th  Ed.)  p.  113. 

Finding  No.  10:  That  the  evidence  la  In- 
sufficient to  show  that  the  assessor  and  tax 
collector  signed  the  ^x  certificate  upon  which 
the  tax  deed  Is  based  as  required  by  section 
1760.  This  objection  Is  based  upon  the  fact 
that  the  tax  certificate  was  signed  by  using 
a  rubber  stamp.  We  think  the  tax  deed  is 
presumptive  proof  that  the  tax  certificate 
was  signed  by  the  tax  collector,  and  that  this 
evidence  Is  also  corroborated  by  the  testi- 
mony of  the  tax  collector,  which  la  as  fol- 
lows: "Q.  Liook  at  the  instrument  I  now 
hand  you  and  state  wh^t  It  is.  A.  Tax  sale 
certificate.  Q.  What  numb.er?  ▲.  No.  80. 
Q.  For  what  year?  A.  1906.  Q.  Who  has 
the  custody  of  that  certificate?  A.  I  bare. 
Q.  State  how  it  Is  signed.  A.  Signed  by  J. 
M.  WlUlams,  Assessor  and  Ex  Officio  Tax 
Collector." 

The  fact  that  the  signature  of  the  asses- 
sor was  attached  to  the  certificate  with  a 
rubber  stamp  Instead  of  writing  the  name 
of  the  assessor,  when  It  clearly  appears 
that  It  was  the  intention  in  using  such 
stamp  to  sign  the  name  of  the  assessor, 
would  not  Invalidate  the  Instrument.  As 
said  by  this  court  in  Bacon  v.  Rice,  14  Idaho, 
107,  93  Pac.  511:  "Substantial  compliance 
with  the  requirements  of  the  law  in  making 
assessments  Is  all  that  is  required."  Also 
other  cases  previously  cited..  This  is  not  a 
Jurisdictional  requirement  and  in  no  way 
affects  the  validity  of  the  sale  of  the  prop- 
erty. The  correct  rule,  and  the'  one  which 
has  been  recognized  by  this  court,  is:  That 
where  a  tax  deed  is  introduced  In  evidence 
it  is  prima  facie  evidence  of  title,  and  It 
Is  Incumbent  upon  the  person  attacking  the 
tax  title  to  prove  the  omission  of  some  Ju- 
risdictional act  or  step  which  renders  the 
tax  title  void,  such  as:  First,  that  the 
land  was  not  subject  to  taxation;  second, 
that  the  tax  against  said  l^nd  was  paid; 
third,  that  the  land  has  been  redeemed  from 
the  tax  sale  in  the  manner  provided  by  law; 
fburth,  any  other  Jurisdictional  question. 
But  where  omissions  and  errors  have  been 
made  in  assessments  and  sales  of  property 
for  delinquent  taxes,  and  such  questions 
are  not  Jurisdictional  and  are  merely  legis- 
lative directions  in  such  proceedings,  and" 
by  such  omissions  and  errors  the  property 
owner  is  prejudiced,  then  anch  facts  ihay 
be  shown  to  defeat  the  tax  title.  This  lat- 
ter question  has  been  discussed  and  passed 
ap«m  in  the  decision  recently  made  by  this 
court  in  the  case  of  Parsons  v.  Wrble,  21 
Idabts  685,  123  Pac.  688.  We  also  dte  in 
this  connection:  McOowan  v.  Elder,  19  Idaho, 
153,  113  Pac.  102;  Bolllns  v.  Wright,  93  Cal. 
896,  29  Pac.  58 ;  Straus  ▼.  Foxworth  (N.  M.) 
U7  Pac  831;  McCready  v.  Sexton  *  Son, 
29  Iowa,  856,  4  Am.  Bep.  214;  Lucas  v.  Pur- 
dy,  142  Iowa,  369,  120  N,  W.  1063,  24  U  B. 
A.  (N.  S.)  1294,  19  Ann.  Gas.  974;  !>•  Tre- 


vllle  V.  SmoIIs,  0$  U.  Sw  K>1,  25  li.  Ed.  174; 
State  Finance  Co.  v.  Mather,  15  N.  D.  386, 
109  N.  W.  350,  IX  Ann.  Cas.  1112.  and  notes. 

It  will,  be  seen  that  the  findings  of  the 
trial  court  were  not  sufficient  to  Justify  the 
conclusion  of  law  made  by  the  trial  court  to 
the  effect  that  the  tax.  deed  was  void  and 
that  the  appellant  acquired  no  title  by  rea- 
son of  the  same.  The  evidence  in  this  case 
shows  that  the  land  in  controversy  was  sub- 
ject to  and  was  duly  and  regularly  assessed 
for  taxes  for  the  year  1906;  that  the  taxes 
so  assessed  and  levied  wer^i.  not  paid  and 
became  delinquent ;  that  said  land  was  reg- 
ularly  and  in  accordance  with  law  sold  Cor 
such  dellnquott  taxes  by  the  tax  collector 
of  said  county;  that  such  land  was  not  re- 
deemed from  the  tax  sale  within  three  yean 
from  the  date  thereof ;  that  a  tax  deed  was 
issued  and  delivered  to  the  appellant  on  the 
Ist  day  of  August,  1910;  that  the  respond- 
.  ent  had  failed,  to  show  that  any  of  the  omis- 
sions or  errors  which  occurred  in  the  as- 
sessment and  sale  of  said  land  for  delin- 
quent taxes  in  any  way  misled  him  or  that 
said  respondent  was-  in  any  way  injured  by 
such  errors. 

The  record  la  this  case  shows  that  tlM 
findings  of  fact  are  bfised  upon  specific  sec- 
tions of  the  statute,  and  the  conclusions  of 
law  are  founded  upon  these .  findings.  The 
Judgment'  is  baaed  upon  the  findings  of  fact 
and  the  conclusions  of  law,  and  It  Is  in 
this  respect  that  this  court  has  considered 
the  questions  Involved  in  this  case.  We 
have  not  undertaken  to  discuss  or  construe 
other  sections  of  the. Code  with  reference 
to  the  collection  of  revenue,  for  the  reason 
that  the  trial  court's  findings  do  not  refer 
to  such  sections. 

The  Judgment  is  reversed,  and  the  cause 
remanded.    Costs  awarded  to  appellant. 

AILSHIE,  3.,  concurs. 

SULIilVAN,  J.  (dissenting).  I  am  unable 
to  concur  in  the  conclusion  reached  by  my 
Associates  and  shall  brlefiy  state  my  views 
upon  one  point  in  the  case. 

Undi^  the  provisions  of  section  1739,  Bev. 
Codes,  the  tax  collector  is  required  to  make 
up,  and  on  the  fourth  Monday  of  January 
deliver  to  the  county  auditor,  a  complete  de- 
linquent list  of  all  property  and  persons  then 
owing  taxes  and  must  deliver  his  assessment 
roll  to  the  auditor  to  remain  on  file  in  bis 
office.  This  statute  clearly  contemplatea  that 
a  delinquent  lisb  must  be  made,  and  I  think 
it  cMitemplatea  a  different  and-  separate  list 
from  the  regular  assessment  roll.  Section 
1742,  Bev.  Codes,  provldee  that  after  settle- 
ment with  the  tax  collector  the  auditor  mmt 
charge  the  tax  collector  with  the  amount  of 
taxes  due  on  the  delinquent  tax  llet  with  10 
per  cent  added'  thefeto,  and  deliver  the  de- 
linquent list  duly  certified,  to  such  tax  col- 
lector.   The  record  In  the  caie  al  bar  shows 
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that  tbe  requirements  of  tbat  statute  have 
never  been  compiled  with.  No-delinquent 
list  was  ever  made,  and  U  we  concede  tbat 
tbe  original  assessment  roll  extended  as  and 
for  a  delinquent  list  was  sufficient,  sucb  de- 
linquent list  was  nevor  certified  by  tbe  coan- 
ty  auditor.  All  tax  sales  are  npiade  exclu- 
sively under  statutory  aathorlty-  or  power. 
In  2  Cooley  on  Taxation  (3d  Ed.)  p.  912,  tbe 
autbor  states  as  follows :  "The,  poy^er  wblcb 
the  state  confers  to  assess  and  levy  taxes 
does  not  of  itself  include  a  power  to  sell 
lands  in  enforcing  collection,  but  the  power 
to  sell  must  be  expressly  given.  The  oSlcer 
who  makes  tbe  sal^  sells  something  he  does 
not  own,  and  which  he  can  have  no  authority 
to  sell  exc(^t  as  he  is  made  tb^  agent  of  the 
law  for  tbe  p«irpose.  But  he  ,is  made  such 
agent  only  by  certain  steps  which  are  to  pre- 
cede his  action,  and  which,  under  the  law, 
are  conditions  to  his  authority.  If  these 
fail,  the  power  is  never  cheated.  If  one  oic 
them  fails,  it  Is  as  fatal  as  if  all  failed.  De- 
fects in  the  conditions  to  a  statutory  author- 
ity cannot  be  aided  by  the  courts;  if, .they 
have  not  been  observed,  th»  courts,  cannot 
dispense. with  them,  and  thus  bring  into  ex- 
istence a  power  which  the  statute  only  per- 
mits when  tbe  conditions  have  been  fully 
compiled  with."  And  again,  on  page  927, 
that  noted  Jurist  states:  "In  some  of  the 
states  a  list  of  delinquent  lands  is  made  out 
and  properly  certified  by  the  state  auditor, 
or  some  other,  designated  officer  of  the  state, 
to  whom  the  returns  ol^  delinquent  taxes 
have  been  made,  and  this  list  is  transmitted 
to  the  county  or  ^ownsblp  official  who  by 
law  Is  Intrusted  with  the  duty  of  making 
sales,  and  constitutes  hla  warrant  .for',  doing 
so.  In  other  states  the  sUtutes  make  other 
special  provisions  for  the  purpose.  '  What- 
ever list,  certificate,  or  warrant  Is  prescribed 
by  the  statute  Is  to  be  looked  upon  as  in  the 
nature  of  process,  and  it  is  indispensable 
that  the  officer  should  have  it  before  taking 
any  steps  towards  making  a  saje." 

Under  the  provisions  of  our  statute,  the 
tax  collector  has  no  authority  to  proceied  and 
sell'  property  for  delinquent  taxes  .until  he 
has  received  the  delinquent  list,  properly 
certified.  That  is  his  warrant  or  process  for 
making  the  sale.  In  this  case  a  delinquent 
list  with  the  proper  certificate  was  never 
made  and  delivered  to  tbe  tax  collector,  and 
any  attempted  sale  by  him  was  void,  for 
without  such  delinquent  list  and  certificate 
he  had  no  warrant  or  process  on  wblcb  to 
base  a  delinquent  sale. 

It  is  contended  by  counsel  for  appellant 
that,  under  the  provisions  of  tbe  statute  (sec- 
tion 1649),  every  tax  has  the  effect  of  a 
Judgment  against  the  person,  and  every  lien 
created  thereby  has  the  force  and  effect  of 
an  execution,  and  that  tbe  judgment  Is  not 
satisfied  nor  tbe  lien  removed  until  the  taxes 
are  paid  or  the  pri^rty  sold  In  payment 


thereof.  While  that  is  true,  tbe  tax  collec- 
tor has  po  authority  to  sell  prop«i,y  for  de- 
linquent taxes  until  he  has  received  the  de- 
linquent list  properly  certified.  That  is  his 
process.  The  law  makes  certain  Judgments 
rendered  by  the  district  court  a  ll6n  upon 
tbe  property  of  the  judgment  debtor;  but 
who  would  contend;  that,  even  though  it  is 
made  a  Hen,  the  sheriff  eould  proceed  and 
sell  without  an  executloti? 

In  Kepley  v.  Scully,  185  111.  62,  57  N.  B. 
187,  the  court  held  that,  where  a  clerk's  cer- 
tificate Is  made  by  statute  tbe  process  under 
which  the  property  is  sold  for  taxes,  when 
the  certificate  Is  not  ma^e  until  after  the 
sale,  the  sale  Is  void. 

In  McOhee  v.  Sampselle,  47  W.  Va.  352,  34 
S,  E..816,  the  law  provldi^  that  the  sherUT 
shall  append  to  a  list  of  ddinqueut  lands  a 
prescribed  affidavit,  and  It  is  held  tbat  if  he 
omits  to  do  so  the,  sale  is  void.  In  Mullins 
V.  Shaw,  77  Miss.  dOOt  28  South.  958,  the 
court  holds  tb^t  the  .assessment  roll  is  tbe 
warrant  pit  the  tak  collector  for  collecting 
the  taxes.'  KfeUy'v.  Craig,  27  N.  C.  129;  Fra- 
zler  V.  Prince,  8  Okl. '253,  58  Pac.  751;  Mor- 
row V.  Smith,  8  Okl.  267,  61  Pac.  366;  Asper 
V.  Moon,  24  Utah,  241,  67  Pac.  409;  Lamb 
V.  Farrell  (C.  C.)  21  Fed.  6. 

The  delinquent  list,  properly  certified,  as 
provided  by  said  section  1742,  is  the  process 
or  warrant  and  the  only  process  or  warrant; 
upon  which  the  tax  colle<itor  Is  authorized  to 
proc^  and  sell  prbiterty  for  delinquent 
taxes.  "Where  a  delinquent  list,  properly  cer- 
tified, constitutes  the  warrant  ■  or  authority 
for  the  sale;  the  tax  collector  has  no  author- 
ity to  proceed  and  make  a  sale  without  the 
list  so  certified.  As  well  might  a  sheriff  pro- 
ceed to  sell  lands  to  satisfy  a  judgment  yiith- 
out  an  executibn. '  All  of  the  proylslons  of 
the  revenue  statute  certainly  ought  not  to  be 
construed  to  be  merely  directory  and  left 
to  the'  option  of  the  officer  whether  he  will 
com(>ly  with  the  law  or  not 

It  Is  suggested  in  the  majority  opinion 
that  a  mere  fallur^  on  the  part  of  officials 
to  perform  tbe  duty  required  of  them  by 
law  cannot  be  taken  advantage  of  by  a  prop- 
erty owner  for  tlie  sole  purpose  of  escaping 
taxation.  There  is  nothing  In  the  record  to 
show  that  the  rMpondent  has  attempted  to 
take  advantage  of  the  mere  failure  of  offi- 
cials to  perform  their  duties  •  for  the  sole 
purpose  of  avoiding  the  payment  of  his  taxes. 
He  came  into  court  and  tendered  the  full 
amount  of  taxes  paid  by  the  appellant  with 
18  per  cent  Interest  thereon  from  the  time 
the  money  was  paid,  and  under  the  law  he 
could  not  escape  the  payment  of  the  taxes. 
In  other  words,  the  respondent  Is  not  seek- 
ing to  evade  the  payment  of  his  taxes,  and  It 
is  unfair  to  him  to  Intimate  that  he  is  seek- 
ing to  do  BO. 

The  judgment  of  the  trial  court  ought  to 
be  affirmed. 
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HARSHBARGER  ▼.  MURPHY. 
(Supreme  Court  of  Idaho.    July  5,  1912.) 

(ByUaitu  hy  the  CourtJ 

Evidence   (|  129*)— Admibsibiutt  of  Evi- 
dence—Simiuab  Acts. 

In  an  action  to  recover  damages  for  per- 
sonal injnries  alleged  to  bare  been  sustained 
by  reason  of  an  assault  and  battery  by  the  de- 
fendant upon  the  plaintiff,  it  was  not  error  for 
the  court  to  admit  evidence  of  the  intoxication 
of  the  defendant  at  the  time  of  the  assault, 
and  that  he  had  assaulted  another  person 
shortly  before  be  committed  the  battery  upon 
the  defendant, .  and .  also  had  assaulted  another 
person  shortly  thereafter. 

lEd.  Note. — For  'other  cases,  see  Evidence, 
Cent.  Dig.  SJ  388-393,  395-398;  Dec.  Dig.  f 
129.»] 

Appeal  from  District  Court,  Bannock 
County;    Alfred  Budge,  Jndge. 

Action  by  M.  M.  Harshbarger  against  Jos- 
eph Mnrpby.  From  a  Judgment  for  plaln- 
tlfr,  defendant  appeals.     Affirmed. 

Geo.  E.  Gray  and  C.  O.  Pierce,  both  of 
Pocatello,  ^or  appellant.  'A.  H.  McConnell 
and  Soule  &  Soule,  for  respondent. 

SULLIVAN,  J.  This  is  an  appeal  from  a 
Judgment  recover<^  because  of  the  alleged 
willful,  wrongful,  and  reckless  assaulting 
and  beating  of  the  plaintiff  by  the  defend- 
ant. The  answer  contains  a  general  denial 
of  the  allegations  of  the  complaint  The 
cause  was  tried  by  ttie  court  with  a  Jury, 
and  verdict  and  Judgment  rendered  and  en- 
tered in  favop  of  the  plaintiff,  for  the  sum 
of  $500.  A  motion  for  a  new  trial  was  made 
and  overruled  by  the  court,  and  this  appeal 
1^  from  the  order  denying  a  new  trial. 

The  only  question  presented  for  determi- 
nation on  this  appeal  involves  the  ruling  of 
the  court  in  admitting  certain  evidence  as  to 
the  conduct  of  the  appellant,  Murpliy,  im- 
mediately preceding  and  Inunediately  fol- 
lowing the  assault  in  question.  It  is  con- 
tended by  appellant  that  the  admission  of 
such  testimony  prejudiced  the  minds  of  the 
Jury  against  the  defendant,  and  that  it  is  a 
well-settled  rule,  in  a  damage  suit  similar  to 
the  one  at  bar,  that  the  plaintiff  cannot  inr 
troduce  evidence  showing  that  the  defendant 
was  drunk  at  the  time  be  assaulted  the 
plaintiff  and  that  defendant  assaulted  other 
persons  before  and  after  the  acts  complain- 
ed of. 

The  evidence  shows  that  the  defendant 
was  intoxicated  at  the  time  in  question,  and 
that  be  was  pursuing  a  riotous,  belligerent, 
boisterous,  and  drunken  line  of  conduct. 
The  plaintiff  introduced  evidence  to  show 
that  the  defendant  at  the  time  he  made  the 
assault  was  in  a  state  of  intoxication.  The 
defendant  denied  that  be  was  intoxicated, 
and  there  ia  a  substantial  conflict  in  the 
evidence  upon  both  of  said  issues.  The  evi- 
dence introduced  and  objected  to  as  to  de- 
fendant's   conduct    tended    to    corroborate 


plaintlfTs  evidence  as  to  defendant's  intoxi- 
cation. It  was  competent  to  show  that  the 
defendant  was  intoxicated,  and  that  he  was 
in  a  belligerent  frame  of  mind,  and  that  be 
had  assaulted  persons  immediately  before 
and  after  the  assault  committed  upon  the 
plaintiff.  '  It  was  held,  in  Bagley  v.  Mason, 
69  Vt.  175,  37  Atl.  287,  that  in  an  action  for 
assault  and  Itattery,  which  defendant  denies, 
not  only  the  fact  of  his  drunkenness  at  the 
time,  but  the  extent  and  effect  thereof,  are 
admissible  to  increase  the  probability  of  his 
having  Committed  the  assault.  The  rule  In 
regard  to  allowing  similar  circumstances,  or 
the  evidence  of  them,  to  be  introduced  on  a 
trial,  is  stated  In  17  Cyc.  p.  283,  as  follows: 
"That  a  fact  existed  or  event  occurred  at  a 
particular  time  cannot  -  be  shown  by  evi- 
dence that  another  fact  existed  or  event  oc- 
curred at  another  time',  unless  the  two  facta 
or  occurrences  are  connected  in  some  special 
way,  indicating  a  relevancy  beyond  mere 
similarity  in  certain  particulars." 

An  issue  was  also  raised  as  to  who  was 
the  aggressor  in  the  assault  In  question. 
The  fact  that  the  defendant  was  Intoxicated 
and  in  a  belligerent  frame  of  mind  at  the 
time  he  assaulted  the  defendant,  and  the 
fact  that  he  had  assaulted  another  person  a 
short,  time  pi'ior.to  the  assault  on  the  re- 
spondeat and  had  also  assaulted  another 
person  a  short  time  thereafter,  were  comjie- 
tent  to  show  defendants  belligerent  frame  of 
mind,  and  the  court  did  not  err  In  admitting 
evidence  of  those  acts  and  evidence  that  he 
was  Intoxicated  at  the  time: 

It  was  held,  in  Elfers  V.  Wool  ley,  116  N. 
T.  294,  22  N.  E.  548,  that,  in  an  action  to 
recover  damages  for  assault  and  battery,  all 
the  circumstances  immediately  connected 
with  the  transaction,  tending  to  exhibit  and 
explain  the  motive  of  the  defendant,  are' 
competent  for  the  purpose  of  showing  wheth- 
er he  acted  maliciously  or  in  an  honest  be- 
lief that  he  was  Justilled  in  what  he  did. 

In  Lee  v.  Longwell,  136  Mich.  458,  99  N. 
W.  379,  which  was  an  action  for  an  assault, 
it  was  held  as  follows:  It  is  clear  that,  if 
the  testimony  was  competent  as  tending  to 
show  the  disposition  of  the  defendant,  time 
was  not  important,  and  the  ruling  was  not 
erroneous  on  that  ground. 

In  the  case  at  bar  the  cross-examination 
of  the  defendant  upon  the  questions  both  of 
his  intoxication  and  other  altercations  im- 
mediately preceding  and  following  the  as- 
sault in  question  were  permitted  without 
objection,  and  those  two  questions  involve 
the  principal  issue  raised  in  the  case  at 
bar  upon  the  probability  of  the  assault. 
There  was  no  question  about  the  assault,  al- 
though the  defendant  denied  It  and  claim- 
ed that  he  acted  in  self-defense;  but  the 
condition  of  the  plaintiff's  face  after  the  as- 
sault clearly  shows  that  he  had  been  seri- 
ously assaulted.    Other  witnesses  who  were 
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present  and  saw  the  acts  of  Sefenaant  tesh 
tlfled  that  he  was  the  aggressor.  We  thlfik 
the  court  did  not  err  la  admitting  such  evi- 
dence. 

Finding  no  error  In  the  record,  the  Jndg- 
ment  must  be  affirmed,  and  it  Is  so  ordered. 
Costs  awarded  to  respondent.  ■ 

STEWAftT,  O.  J.,  ai»«  AILSHIB*  J.,  con- 
car. 


JO^  V.  GIFFORD,  Secretary  of  State. 
(Siq>reme  Conrt  of  IdahQ.  . Juljr.ll,  1912.) 

(SyTlaliut  bp  the'ffourt.) 

1.  Jt?dges    (I  7*)— Tkbk— STAttTTOKt  Pbovi- 
aioN. 

Under  the  pTovislons  of  section  3  ,of  the 
act  of  the  Legislature,  approved  January  19, 
1911  (Sess.  Laws  1911,  p.  4).  authorizing  the 
appointment  of  an  additional  judge  for  the 
Third  judicial  district  ''to  hold  office  «ntU  tl»« 
next  general  election  for  district  judges  and 
until  his  successor  is  elected  and  qualified," 
*eM  that,  where  the  first  appointee  of  the  Gov- 
ernor resigned  his  office  before  the  next  gener- 
al election,  and  the  Governor  made  another  and 
further  appointment  to  fill  the  vacancyj  such 
subsequent  appointee  takes  the  offip^  subject  to 
the  same  provisions'  as  t%e  originti)  appointee, 
and  will  be  entitled  "to  hold  the  office  until  the 
next  general  election  for  district  judges  and 
until  bis  successor  is  elected  and  qualified." 

[Ed.  Note.— For  other  cases,  see  Judges, 
Cent.  Dig.  f!  24-28;  Dec.  Dig.  J  7.»] 

2.  APPOINTMENT  ■  Oj'DiSTSlCT    jTJbQB— TKHM 

OF  Office.  < 

As  to  whether  or  not  an  appointee  to  fill 
a- vacancy  in  the  office  of  district  jndge,  where 
the  judge  had  been  duly  and  regularly  elected 
under  the  general  statute,  would  hold  the  office 
until  the  next  general  election  for  district 
judges  or  only  nntil  the  next  genertd  bienaial 
election  for  the  election-  of  state  and  county 
officers  generally,  qui«x«.  ....  ;    ,  ■,  . 

OEigteal  proceedisg  by .  Charles  Ij.  Joy 
against  Wilfred  I-/  GMtord  for  writ'  lof  man- 
damus. Alternative  w):it  quashed.' and  de- 
murrer to  th^  petition'  sustained,  'and  'pro- 
ceeding dismissed. 

Prank  Martin  and  S.  E.  Blaine,  of  Boise, 
for  plaintiff.  D.  C.  McDougall,  Atty.  Gen., 
J.  HI  Peterson,  Asst.  Atty.  Gen.,  and  E.  G. 
Davis,  of  Boise,  fbr  defendant. 

AILSHIE,  J.  This  is  an  application  for 
a  writ  of  mandate  to  the  Secretary  of  State 
to  command  him  to  file  the  nomination  of 
Charles  P.  McCarthy  as  a  candidate  for  dis- 
trict judge  of  the  Third  district.  The  Sec- 
retary declined  to  file  the  nomination  for 
the  reason  that  he  claims  there  is  no  election 
to  be  held  this  year  for  the  election  of  dis- 
trict judges.  The  Eleventh  session  of  the 
Legislature  passed  an  act  which  was  ap- 
proved by  the  Governor  on  the  19th  day  of 
January,  1911,  for  an  additional  district 
Judge  for  the  Third  judicial  district,  and 
section  3  of  the  act  provides  as  follows: 
"That  the  Governor  shall,  upon  the  passage 


and  approval  6t  this  act,  apinlnt  such-  addl-  - 
tional  district  judge  for  the  Third  judicial 
district,  to  hold  office  until  the  next  general 
election  for  district  judges,  and  until  his 
successor  is  elected  and  qualtfi^d,  and  said 
Jndge  shall  receive  the  salary  and  perform  . 
the  duties  of  a  district  judge  for  said  dis- 
trict;" In  pursuance  of  the  provisions  of . 
this  act,  the  Governor  immediately  appoint- 
ed John  F.  MacLane  to  the  office  of  district 
judge  for  the  Third  district,  and  the  ap- , 
pointee  thereupon  qualified  and  entered  up-, 
on  the  duties  of  the  office  and  continued  to 
disehargei the  duties  of  district, Judge  until 
the  .27tb  day  of  January,  1912,  and  upon  the 
latter  date  resigned  the  office.  The  Governor 
Immediately  appointed  Charles  P.  McOarl^r 
to  the.  office  of  .district  judge  to  fill  the  va- 
cancy caused  by  the  resignation  -  of  Judge 
MacLane. .  On  June  28,  1912,  and  during  o£- 
fi.ee  honrs,.  the  petitioner : herein,  Charles. L. 
Joy,  presented  to  the  defendant,  the  Secre- 
tary ot  State,  at  his  office  in  the  Capitol 
building,  a  nomlnatiop  paper  in.  due  and  (eg-, 
ular  form  nominating  J'udge  McCarthy  as  a 
cajididate  for  the  office  of  district  judge  fior 
the  Third  district  to  be  voted  for  at  the  pri- 
mary election  to  be  held  July  30,  1912.  The, 
fees  were  duly  tendered,  and  thereupon 
Judge  McCarthy  presented  to  the  Secretary.- 
of  State  his  written  acceptance  of  such  nom- 
ination: in  conformity  with  the  prim^iry  elep-; 
tion  law.  The. Secretary  declined  to  file  the 
nomination  .on  the  ground  that  there  is  no 
authority  Sot  electing  a  district  judge,  at 
the  1912  election,  and  contends  t|iat  Judge 
McCarthy  holds  the  offi<^  until  t^e  regular 
election  foe  the  election  of  district  judges; 
in  1914.         . 

Section  11,  art.  9,  of  the  Constitution,  :pro-, 
vldes  that  the  term  of  office  of  district  juflgea, 
shall,  be  four  years.  Section  6  of  MUcle  4 
of  the.  Constitution  provides  t)uit:  "If  the. 
office  ot  a  justice  of  the  Supreme  Conrt  or 
distriqt  courts  Secretary  of  State,  State  At|di-, 
tor.  State  Treasurer,  Attorney  General,,.pr 
superintendent  of  public  instruction  shall,  be; 
vacated  by  death,  resignation  or  otherwise, 
It  shall  be  the  duty  of  the  Governor  to  fill 
the  same  by.  appointment,  and  the  appointee 
shall  hold  his  office  until  his  successor  shall 
be  elected  and  qualified  in  such .  manner  as 
may  be  provided  by  law." 

Section  320  of  the  Revised  Codes  provides 
for  filling  vacancies  In  certain  offices  as  fol- 
lows: "All  vacancies  in  any  state  office,  and 
in  the  Supreme  and  district  courts,  unless 
otherwise  provided  for  by  law,  shall  be  filled 
by  appointment  by  the  Governor,  until  the 
next  general  election  after  such  vacancy  oc- 
curs, when  such  vacancy  shall  be  filled  by 
election." 

Section  350  of  the  Revised  Codes  provides 
that:  "At  I  I'  general  election,  A.  D.  1910, 
and  every  alternate  year  thereafter,  there 
shall  be  elected  one  judge  of  the  Supreme 
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Court,  and  at  said  general  election,  and  evety 
fonrth  year  thereafter,  there  shall  be  elected 
In  each  Judicial  district  of  the  state,  one  dis- 
trict Judge." 

Counsel  for  the  Secretary  of  State  argue 
that  there  Is  no  general  election  In  1912  for 
district  judges,  and  that  the  words  "gen- 
eral election,"  as  employed  In  section  320  of 
the  Revised  Codes,  above  set  out,  have  ref- 
erence to  the  general  election  at  which  can- 
didates are  elected  for  the  particular  office 
which  becomes  vacant,  and  that  It  does  not 
refe^  to  the  general,  biennial  state  election 
held  for  the  election  of  state  and  county  offi- 
cers generally.  In  support  of  this  contention, 
counsel  cite  McGee  v.  Gardner,  3  S.  D.  653, 
54  N.  W.  606;  State  ex  rel.  Fish  ▼.  Howell, 
Sec'y  of  State,  59  Wash.  492,  110  Pac.  886; 
People  V.  Budd,  114  Cal.  168,  45  Pac.  1060, 
34  L.  R.  A.  46;  Matthews  v.  Shawnee  Coun- 
ty, 34  Kan.  606,  9  Pac.  765;  State  v.  Philips, 
SO  Fla.  679,  11  South.  922. 

[21  AS  wie  vtew  thk  Question  presented  to 
us  In  this  case.  It  Is 'Unnecessary  for  the 
court  to  pasb  upon  the  broad  general  ques- 
tion as  to  whether  or  not  -  an  appointment 
to  ffil  a  vacancy  to  the  office  of  district  Judge 
holds  only  until  the  following  general  bien- 
nial election  In  the  state,  or  holds  until  the 
general  election  at  which  district  Judges  are 
electM  throughout  the  state  for  their  full 
terms.  In  view  of  the  provtaloos.  of  our  Con- 
stitution and  various  statutes  bearing  on 
the  question,  we '  doubt  the  souBdmess  of  de- 
fendant's position,  and  are  not  Inclined  at 
this  time  to  commit  the  court  on  this '  ques- 
Uon,  and  therefore  reserve  It  for '  consldera- 
ttda  at  such  time  as  It  may  squarely  arise. 

[1]  The  office  herein  sought  to  be  filled  by 
election  was  created  by  an  Independent  act 
of  the  Legislature  and,  that  act  provided 
by  sectloh  3,  supra,  the  method  Of  filling  the 
office  "until  the  next  general  election  for  dis- 
trict Judges,  and  untU  his  successor  Is  elect- 
ed and  qualified."  To  our  minds  this  provi- 
sion-of  the  statute  Is  c<mcliisive  of  the  ques- 
tion here  raised.  This  act  is  subsequent  to 
all  the  provisions  of  the  statute  with  refer- 
ence- to  the  appointment  of  officers  afad  fill- 
ing vacancies,  and  it  specially  provides  that 
the  appointee  of  the  Governor  shall  hold 
the  office  until  the  "next  general  election  for 
district  Judges."  That  election  will  be  the 
general  biennial  election  in  1914.  It  was 
agreed  on  the  'oral  argument  that  if  Judge 
MacLAue,  the  first  appointee,  had  remained 
on  the  bench,  there  would  be  no  question 
but  that  his  term  would  not  expire  until  the 
general  biennial  election  In  1914,  and  until 
his  successor  miglit  be  elected  at  such  elec- 
tion and  subsequently  qualify.  It  Is  urged, 
however,  that  Judge  McCarthy,  who  was  ap- 
pointed to  fill  the  vacancy  caused  by  the  res- 
ignation of  Judg4  MacLane,  is  in  some  way 
and  by  some  process  limited  by  the  general 
statutes  with  reference  to  appointments  to 


fill  vacancies.  That  contention  is  not  thought 
to  be  sound.  The  appointment  is  to  fill  the 
same  office  created  by  the  Legislature  and 
Is  made  by  the  same  officer  authorized  by 
the  Legialatnre  to  make  the  appointment, 
and  the  power  of  appointment  conferred  on 
the  Governor  Is  not  exhausted  by  one  ap- 
pointment or  two  appointments  or  any  num- 
ber of  appointments  until  the  term  sp^dfl^ 
by  section  3  of  the  act  expires,  namely,  "un- 
til the  next  general  election  for  district 
Judges  and  until  his  successor  is  elected  and 
qualified,"  .  Although  Judge  McCarthy  is 
appointed  on  account  of  the  vacancy  caused 
by  the  resignation  of  Judge  MacLane,  it  Is 
still  true  that  be  -  la  appointed  to  satisfy 
the  demands  and  requirements  of  the  spe- 
ci^c  act  creating  this  office.  We  conclude, 
therefore,  that  Judge  McCarthy's  aK>oint- 
ment  holds  until  the  next  general  election 
for  district  Judges,  namely,  the  general  bien- 
nial election  to  be  held  in  1914  and  "until 
his  successor  is  elected  and  qualified." 

For  the  foregoing  reasons,  the  writ  must 
be  quashed,  and.  the  proceeding  is  hereby 
dismissed. 

SULLIVAN,  X,  concurs. 


SEAWBLXj  r.  GIFFORD,  Secretary  of  State. 
(Supreme  Court  of  Idaho.    July  10,  1912.) 

(Svllahut  hv  the  Court.) 

1.  States  ({  73*)— Oftickhs— Optick  Hottbs. 

Under  the  provisions  of  section  339,  Rev. 
Codes,  the  secretary  ia  required  to  Iceep  his 
office  open  for  the  transaction  of  business  from 
10  a.  m.'  until  4  p.  m.,  except  «u>oa  holidays. 

{Ed.  Note.— For  oAer  cases,  see  States,  Cent 
Dig.  I  74;   Dec.  Dig.  |  73.»] 

2.  Buirtiows  (1 126?)— PwiciiBT  ELKcrrtoirs— 
CKtmnokTK   or   Koxxnaxion— Tuix   roB 

FlUNO. 

"the  provisiona  of  the  election  laws,  as 
amended  by  Direct  Primary  Law  (Sess.'  Laws 
of  1909,  p.  197)  I  5,  requires  a  certificate  of  ■ 
nomination  to  be  filed  with  the  secretary  of 
state  at  least  30  days,  and  not  more  than  60 
days,  prior  to  the  primary,  to. be  held  to  nom-'. 
inate. candidates  for  such. office;  and  a  cerHfl-: 
cate  presented  for  filing  29.  days  before  the. 
election  cannot 'be  legally  fil^  by  the  secretary' 
of  state. 

[Ed.  Note.-^For  other  cases,  'see  EHections, 
Cent  Dig.  {  118;  Dee.  Dig.  {  126.*] 

3.  Electiows   (I  126*)— Pbimaby  Elections 

— CEKTrriOATE     of     NOiaNATIOW— TlMl!     FOB 
FlUNQ. 

The  provisions  of  that  statute  are  manda- 
tory. 

[Ed,  Note. — For  other' cases,  see  Elections, 
Cent.  Dig.  i  118;   Dec.  Dig.  {  126.*] 

4.  Elections    (J  126*)— Pbimabt  Elections 
— Oebtificate  of  Nomination  — Time  fob 

FiLINO. 

Under  said  statute,  at  least  30  days  must 
intervene  between  the  date  of  the  filing  and  the 
date  of  the  primary. 

[Ed.  Note. — For  other  cases,  see  Mections, 
Cent.  Dig.  i  118;  Dec.  Dig.  }  128.*] 
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45.  Tna  (|  9*)-r.Exoi,i7Diw»  Last  Day— Pm- 

ICABT    ^(.ECTIONfi— CEBTIFICATE    OF   NolUNA- 
TION— PTLINO. 

Section  11  of  the  Rev.  Codes  provides  tbat 
«  hoUday  shall  be  excluded^  when  it  is  the  last 
day  in  which  any  act  provided  by  law.  is  to  be 
done,  and  section  12  refers  to  an  act  which  is 
to  be  done  upon  a  particular  day;  and  said 
■sections  have  no  application  to  this  case,  as 
the  election  law  requires  nomination  papers  to 
be  filed  at  least  30  days  prior  to  the  date  of  the 
primary,  and  such  paper  cannot  be  legally  filed 
within  Buch  SO-day  period. 

[Ekl.  Note.— For  other  cases,  see  l%De,  Ceot. 
TUg.  H  11-32;   Dec,  Dig.  {  9.»] 

e.  TlMK  (I  9*)  —  BXCXUDINQ  DA.T9— PBIMA- 
BIES  —  ACCBFTAHCE  OF-  NOMINATICkH  —  FlI.- 
INO. 

Under  the  provisions  of  section  10  of  the 
direct  primary  law,  the  time  for  filing  an  ac- 
-eeptance  of  nomination  by  a  candidate  is  com- 
puted by  excluding  the  first  day  etnd  including 
the  last  day,  unless  the  last  day  is  a  holiday, 
in  which  case  it  is  also  excluded,  and  the  can- 
didate has  until  the  following  legal  day  to  file 
iiis  acceptance. 

[Eld.  Note. — For  other  cases,  see  Time,  Cent 
d5s.  is  11-32;  Dec.  Dig.  8  9.^] 

Original  application  by  Joha  lii ,  Seawell 
for  a  writ  of  mandate,  comsoandla?  Wilfred 
L,.  Gifford,  Secretary  of  State,  to  r^oeiv^  and 
file  a  certificate  of  nctmlBatlon.  Application 
denied. 

-  Frank  Martin,  J.  R.  Smead,'  and  W.  A. 
Ricks,  all  of  Boise,  for  plaintiff.  D.  C.  Mc- 
Dongall,  Atty.  Gen;,  aid  J. '  H.  Peterson, 
Asst.  Atty.  Gen.,  for 'defendant. 

.  SULLIVAN,  J.  This  Is  an  Original  appH- 
«atlon  by  the'  plaiutlff,  John'  L.  Seswell,  for 
-a  writ  Of  mandate  to  compel  the  secretary 
•of  state  to  file  bis- nomination  paper,  nom- 
.Inatlng  said  Sea  well  to  the  office  of  Repre- 
sentative In  Congress,  and  to  be  voted  on  at 
the  priBiary  election  on  the  30th  day  of 
July,  191'3. '  The  facts  are  snbetantially  as 
follows:  On  the  29th  of  June,  1912,  at  about 
the  honr  of  4  p.  m.,  the  ■petitioner  called  up 
the  secretary  of  state's  office  by  phone  and 
requested'  that  the  otS6e  be  kept  open  for 
from  IS  to  20  minutes;  tbat  about  half  aft- 
er 4  o'clock  the  petitioner  and  one  Pike  pre- 
sented themselves  at  the  office  of'  the  secre- 
tary of  state  prepared  to  file  said  nomtaa- 
tlon  papers,  bat  found  the  office  closed. 
Later  on  the  same  day  pfetltfonet  accosted 
the  deputy  of  said  dfefendanf  on  tW  trtreets 
of  Boise,  and  later  saw  the  se<iretary  In  the 
capitol  handing,  and  requested  the  filing  of 
his  nomination  paper.  On  the  foI16vring 
day,  to  wit,  June  30th,  that  being  Sunday, 
lietween  the  hoars  of  10  a.  m.  a!nd  4  p.  tn., 
the  petitioner  presented  himself  at^  the  office 
of  defendant  with  the'  intention  of  asking 
to  have  said  paper  filed ;  bat  the  office  was 
closed.  On  the  1st  day  of  July,  the  petition- 
er ajgatai,  in  company  with  said  Pike,  pre- 
sented-said  'p&per  to  the  defendant  and.  ten- 
dered the  filing  fee.  The  defendant'  declined 
to  file  the  paper,  on  the  ground  that  the 
time  for  filing  same  had  expired. 


[1]  Under  the  provisions  Of  section  339, 
Rev.  Codes,  the  secretary  of  state  is  requir- 
ed to  keep  his  office  open  for  the  transaction 
of  business  from  10  a.  m.  to  4  p.  m.,  except 
upon  holidays ;  and  no  question  is  raised  In 
this  case  as  to  the.  defendant's  refusal  to 
receive  said  paper  after  4  o'clock  in  the  aft- 
ernoon of  the  29th  of  June,  1912,  as  Ids  of^ 
flee  was  locked  at  that  time,  and  no  further 
business  received. 

[2-4}  The  primary  election  for  the  year 
1912  will  be  held  on  the  30th  day  of  July, 
and  the  statute  relating  to  the  filing  of  nom- 
inations to  be  voted  upon  at  said  primary 
■is  section  6  of  the  election  laws,  as  amended 
by  Sess.  Laws  of  1909,  p.  197,  and  In  p^rt 
is  as  follows:'  V£ach  candidate  for  office, 
or  some  qualified  voter  in  his  behalf,  shall 
file  a  nomination  paper  in  the  proper  office^ 
08  Iterein  provided,  at  least  thirty  days,  and 
not  more  than  sixty  days,  prior  to  the  pri- 
■mary  to  he  held  to  nominate  candidates  for 
such  office,  in  substantially  the  following 
form." 

The  question  is  (b«i  directly  presMited  as 
to  what  Is  the  latest  day,  under  the  statnte, 
upon  which  certificates  of  nomination  can  be 
filed.  Counsel  for  petitioner  contends  that 
such  papers  may  be  filed  on  the  first  day  of 
the  80-day  period  commencing  prior  to  the 
30th  of  July;  and  that,  if  said  first  day  of 
the  30-day  period  comes  on  Sunday  or  a  le- 
gal holiday,  then'  said  papers  may  be  filed 
the  day  f«llowing  ^uch  holiday.  It  is  con- 
tended by  counsel  for  the  defendant  that  the 
words  "at  least  thirty  days  •  «  •  prior 
to  the  primary"  mean  that  the  time  would 
eiplre  on  the  29th  day  of  June,  at  the  close 
of  office  hours  on  that  day;  and  that  the 
meaning  of  the  sthtute  is  that  full  30  days 
must  elapse  Between  the  {^losing  of  the  nom- 
inations and  the  morning  of  the  primaries. 
Under  the  latter' contention.  It  was  claimed 
that  there  are  20  dtlys  In  July  preceding  the 
30th  of  that  month,  the  date  the  primary  is 
to  be  held,  and  it '  woald  require  the  last 
day,  or  30th,  of  June  to  make  the  30-day 
period;  and  that  the  29th  day  of  June  was 
the  last  day  upon 'which  nomination  papers 
could  be  received  and  filed  by  the  defendant 

Said  section  of  the  statute  provides  that 
such  papers  mnst-  be  filed  at  least  30  days 
prior  to  the  priniaiy  election.  Now,'  if  such 
papers  must  be  filed  80  days  prior  to  the 
day  of  election,  'they  cannot  be  legally  filed 
within  tie  80  days  next  preceding  the  date 
of  election.  In  other  words,  they  must  he 
filed  "without"  that  period,  and  not  "with- 
in" it.  That  is  the  reasonable  construction 
of  said  statute;  in  fact.  It 'Is  too  plain  to 
require  construction.  If  a:n  act  must  be 
done  30  days  ^rlor  to  a  certain  day,  if  it  is 
done  within  that  30-day  period,  it  certainly 
is.  not  done  30  days  prloir  to  the  commence- 
ment of  such  period.  If  the  secretary  of 
state  had  received  and  filed  said  nomination 
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paper  on  Sunday,  the  30th  day  of  Jtine,  or 
on  Monday,  the  1st  day  of  July,  hunday  be- 
ing a  legal  holiday,  it  would  not  have  been 
filed  at  least  30  days  prior  to  the  date  of 
the  primary  election. 

It  is  contended  by  counsel  for  the  plaintiff 
that  Sunday,  the  30th  of  June,  was  the  last 
day  upon  which  nominations  could  be  filed, 
and.  Inasmuch  as  that  day  fell  upon  Sunday, 
the  time  would  then  be  extended  until  and 
indudtrg  Monday,  July  Ist.  If  this  view  is 
taken,  the  positive  provision  of  said  statute 
would  be  Ignored;  for,  if  it  were  filed  on 
Sunday,  it  would  be  only  29  days  prior  to 
the  date  of  the  election,  and,  if  filed  on  Mon- 
day, only  28  days  prior  thereto. 

[S]  As  to  the  method  of  computing  time 
under  the  statute,  section  11  of  the  Bev. 
Codes  Is  as  follows:  "The  time  in  which  any 
act  provided  by  law  Is  to  be  done  is  comput- 
ed by  excluding  the  first  day,  and  including 
the  last,  unless  the  last  day  Is  a  holiday,  and 
then  it  Is  also  excluded." 

Section  12,  Rev.  Codes,  la  as  follows: 
"Whenever  any  act  of  a  secular  nature,  other 
than  a  work  of  necessity  or  mercy,  is  ap- 
pointed by  law  or  contract  to  be  performed 
upon  a  particular  day,  which  day  falls  upon 
a  holiday,  such  act  may  be  performed  upon 
the  next  business  day,  with  the  same  efCect 
as  if  it  bad  been  performed  upon  the  day 
appointed." 

Those  sections  refer  to  the  time  In  which 
an  act  provided  by  law  is  to  be  done.  Sec- 
tion 11  provides  that  a  holiday  shall  be  ex- 
cluded when  It  is  the  last  day  of  the  time 
"in  which  any  act  provided  by  law  Is  to  be 
done,"  and  section  12  refers  to  an  act  which 
is  appointed  to  be  done  "upon"  a  particular 
day.  In  the  case  under  consideration,  how- 
ever, the  statute  does  not  fix  the  day  upon, 
or  the  time  within,  which  the  certificate  is 
to  be  filed,  but  declares  that  it  shall  be  filed 
"at  least  thirty  days"  prior  to  the  day  of 
the  primary  election;  and  to  hold  that  it 
could  be  filed  29  or  28  days  prior  to  such 
date  would  be  a  clear  disregard  of  the  plain 
provisions  of  said  statute. 

It  was  held,  In  Orlffin  t.  Dingley,  114  CaL 
481,  46  Pac.  457,  under  an  election  statute 
which  provides  that  "certificates  of  nomina- 
tion required  to  be  filed  with  the  county 
clerks,  or  with  the  clerk  or  secretary  of  the 
legislative  body  of  any  city  or  town,  shall  be 
filed  not  more  than  fifty  nor  less  than  thirty 
days  before  the  day  of  election,  when  the 
nomination  is  made  by  the  convention,"  that, 
where  the  last  day  on  which  the  certificate 
could  be  filed  ordinarily  falls  on  Sunday  or 
a  legal  holiday,  the  certificate  must  be  filed 
on  the  day  prior,  to  be  in  time. 

In  State  ex  rel.  Anderson  ▼.  Falley,  9  N. 
p.  464,  83  N.  W.  913,  it  was  held  that,  where 
a  certificate  of  nomination  was  to  be  filed 


by  the  secretary  of  state  not  less  than  80 
days  before  the  election,  if  filed  29  days  be- 
fore the  election.  It  was  too  late,  and  that 
the  statute  in  that  regard  is  mandatory,  and 
the  fact  that  the  30th  day  before  the 
election  fell  on  Sunday  would  not  change 
this  rule,  and  that  that  section  of  the  North 
Dakota  statute  (corresponding  to  section  11 
of  our  Rev.  Codes,  above  quoted),  relating 
to  excluding  holidays,  has  no  application  to 
an  election  case. 

[(]  It  is  suggested  by  counsel  that  section 
10  of  said  direct  primary  law  provides  that 
within  5  days  after  said  nominating  papers 
shall  have  been  filed,  if  for  a  county  office, 
and  within  10  days  for  any  other  office,  there 
shall  be  filed  an  acceptance  of  said  nomina- 
tion; and  that  some  question  has  been  rais- 
ed as  to  the  time  allowed  to  the  candidate 
to  accept  the  nomination,  and  whether,  if  the 
last  day  for  filing  acceptance  falls  upon  a 
legal  holiday,  the  candidate  has  until  the 
following  day  to  file  his  acceptance.  That 
section  of  the  statute  provides  that  a  certain 
act  must  be  done  within  6  days  or  vHtMn  10 
days,  and  is  different  from  the  provisions  of 
section  5  of  said  act,  which  provides  that  an 
act  must  be  done  outHde  of  30  days,  or  30 
days  prior  to  the  day  of  the  primary  elec- 
tion; that  Is,  30  days  must  Intervene  be- 
tween the  date  of  the  election  and  the  date 
of  filing  the  nomination.  The  time  in  which 
said  acceptance  is  to  be  filed  comes  within 
the  provisions  of  said  section  11,  Rev.  Codes, 
as  the  tUne  fixed  is  toithin  5  days  after  said 
nominating  paper  shall  have  been  filed  that 
the  county  officer,  or  within  10  days  that 
any  other  ofilcer,  shall  file  his  acceptance; 
and,  under  the  provisions  of  said  section,  an 
act  to  be  done  "within"  a  certain  time,  the 
time  is  computed  by  excluding  the  first  day 
and  including  the  last,  unless  the  last  day  is 
a  holiday,  in  which  case  it  Is  also  excluded. 
Therefore,  in  filing  an  acceptance,  if  the 
last  day  for  filing  the  same  falls  on  a  legal 
holiday,  that  day  Is  excluded,  and  the  candi- 
date has  untU  the  following  legal  day  to 
file  his  acceptance. 

We  therefore  condnde,  under  the  provi- 
sions of  said  section  6  of  the  election  laws, 
that  a  nomination  paper  must  be  filed  with 
the  secretary  of  state  at  least  30  days  prior 
to  the  primary  election,  and  that,  as  said 
nomination  paper  was  not  presented  for  fil- 
ing at  least  30  days  prior  to  the  30th  day 
of  July,  1912,  the  day  fixed  for  holding  the 
primary  election,  the  defendant,  as  secretary 
of  state,  was  Justified  in  refusing  to  file  said 
nomination  paper.  The  writ  is  therefore  de- 
nied. 

AILSHIB,  J.,  concurs.  STEWART,  C.  J., 
did  not  sit  at  the  hearing,  and  took  no  part 
in  the  decision. 
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COAST   LUMBER   CO.  t.   iETNA 

LIFE  INS.  CO. 

(Supreme  Court  of  Idaho.     July  6,  1912.) 

Syllahut  by  the  Court.) 

1.  INRUKANCE  (8  513*)— LlABILITT  OF  iNStlB- 
ER— EmPLOTEBS'    LiABTLITT  INSURANCE. 

Where  a  contract  for  insurance  afninst 
bodily  injury  and  death,  acridently  suffered, 
provides  a  limitation  of  $5,000  as  the  compa- 
ny's liability  for  loss  on  account  of  an  accident 
resulting  in  bodily  injury  or  death,  for  each 
person,  and  likewise  provides  that  the  compa- 
ny will  pay  the  expense  of  litigation  in  addi- 
tion to  the  sum  limited,  and  also  provides  that, 
if  the  company  shall  elect  to  pay  the  assured 
tbe  sum  limited,  it  shall  not  be  liable  for  fuiv 
ther  expense  of  litiKstlon  after  payment  shall 
have  been  made,  and  also  further  provides  that, 
in  case  suit  is  brouKht  against  the  assured  to 
enforce  a  claim  for  damages  on  account  of  acci- 
dent, tbe  company  will,  at  its  own  cost,  defend 
such  suit,  and  such  company  exercises  its  op- 
tion and  defends  a  suit,  such  company  is  liable 
for  all  costs  and  expenses  in  such  action,  both 
is  the  trial  and  appellate  courts. 

TEd.  Note. — For  other  cases,  see  Insurance, 
Dec.  Dig.  i  513.*] 

2.  INSUKANCE  {(  168*)— LlABILITT  Of  INSUBEB 
— 'FMPLOTEBS'    LIAPIUTT   INSURANCE. 

The  covenant  "to  pay  the  expense  of  liti- 
pation,"  and.  also,  "the  company  will,  at  its 
own  cost,  defend  such  suit  in  the  name  and  on 
behalf  of  the  assured,"  are '  clear  and  express 
promises,  and  an  agreement  oo  the  part  of  the 
insurance  company  that  the  company  will  pay 
the  costs  incurred  in  defending  a  suit  for  dam- 
ages against  the  assured,  where  payment  of  the 
sum  insured  is  refused  by  tb«  ansuranee  com- 
pany. 

[Ed.  Note.— For  other  cases,  see  Insurance, 
Cent.  Dig.  |  325;   Dec.  Dig.  {  168.*] 

S.  Insurance  (S  513*)— Extent  of  I^iabiutt 

—'•Costs  and  EIxpenses." 

"Costs  and  expenses,"  as  used  in  the  con- 
tract of  insurance  involved  in  this  case,  is  the 
amount  paid  counsel  and  witnesses,  and  court 
costs,  and  all  costs,  including  the  taxable  costs 
recovered  by  the  plaintiff  in  such  suit. 

[Kd.  Note.— For  other  cases,  see  Insurance, 
Deo.  Dig.  i  613.* 

For  other  definitions,  see  Words  and  Phras- 
es, vol.  2,  pp.  1633-1640;   vol.  8,  p.  7620.] 

4.  inbubancb  ({  513*)— extent  of  liability 
— Fmployebs'  Liability  Insurance  —  In- 
terest. 

Where  aiv  action  is  brought  to  recover 
damages  sustained  under  a  life  insurance  poli- 
C.V  insuring  ac^ainst  injuries  and  death,  and  a 
defense  is  made  by  the  insurance  company  on 
behalf  of  the  assured,  and  such  action  is  con- 
tes<trd  and  tried  in  tbe  district  court,  and  there- 
after appealed  to  the  Supreme  Court,  where 
such  judgment  is  affirmed,  the  assured  cannot 
recover  from  the  insurance  company  interest 
on  the  amount  of  insurance  for  the  period  dur- 
ing which  said  judgment  is  being  contested 
through  the  appellate  court,  and  until  such 
judgment  is  paid  by  the  insurance  company  up- 
on affirmance,  as  part  of  the  costs  and  ex- 
penses of  such  litigation. 

[Ed.  Note.— For  other  cases,  see  Insurance, 
Dec.  Dig.  {  513.*] 

Appeal  from  District  Court,  Ada  County; 
JohD  F.  MacLane,  Judge. 

Action  by  the  Coast  Lumber  Company 
against  the  JEtna  Life  Insurance  Company. 
From  a  Judgment  for  defendant  plaintiff  ap- 


peals.    Reversed   and   remanded,    with    di- 
rections. 

A.  A.  -Fraser  and  R.  R.  Wedeklnd,  both 
of  Boise,  for  appellant.  Richards  &  Haga, 
of  Boise,  for  respondent 

STEWART,  C.  J.  On  the  14th  day  of 
April,  1909,  Charles  N.  Maw  recovered  a 
Judgment  against  the  appellant  for  personal 
injuries  for  the  sum  of  |1 2,500,  with  inter- 
est thereon  at  the  rate  of  7  i>er  cent,  per  an- 
num until  paid,  together  with  costs  and  dis- 
bursements Incurred  in  said  action,  amounting 
to  the  sum  of  $06.40.  An  appeal  was  taken 
ttom  said'  judgment  to  the  Supreme  Court 
of  this  state,  and  said  Judgment  was  affirm- 
ed on  the  18th  day  of  March,  1911,  and  the 
costs  on  the  appeal  were  assessed  at  tbe 
sum  of  $46.25.  On  the  18th  day  of  May, 
1911,  plaintiff  paid  such  Judgment  in  full, 
amounting  to  the  sum  of  $14,489.95. 

'  This  action  was  thereafter  commenced  by 
the  appellant  against  the  respondent,  for 
the  purpose  of  recovering  the  sum  of  $856, 
tbe  Interest  accruing  upon  the  sum  of  $5.-' 
000  for  two  years,  one  month,  and  fotir 
days,  the  period  expiring  between  the  date 
tbe  Judgment  was  entered  otv  the  14th  of 
April,  1909,  in  the  foregoing  case,  and  tbe 
payment  of  said  Judgment  on  the  18th  of 
May,  lOtl,  and  also  for  the  sum  of  $96,40, 
the  costs  upon  said  trial,  and  the  further 
sum  of  $46.25,  the  costs  of  appellant  In  said 
action. 

The  cause  was  tried  to  the  court,  findings 
of  fact  made,  and  Judgment  was  rendered 
in  favor  of  the  defendant  that  the  plaintiff 
take  nothing  by  its  complaint.  This  appeal 
is  from  the  Judgment. 

This  action  is  based  upon  an  Insurance 
policy  issued  by  the  respondent  to  the  ap- 
pellant, which,  among  other  things,  con- 
tains the  following  provision:  "In  consider- 
ation of  the  warranties  of  the  assured  here- 
inafter set  forth  and  of  flfty-sir  and  no/100 
dollars  ($56.00)  estimated  premium,  the  JBt- 
na  Life  Insurance  Company  of  Hartford, 
Connecticut  [called  the  comimny],  does  here- 
by insure  the  Coast  Lumber  Co.  of  Boise, 
county  of  Ada,  state  of  Idaho  [called  the 
assured],  against  loss  or  expense  arising  or 
resulting  from  claims  upon  the  assured  for 
damages  on  account  of  bodily  Injuries  or 
death  acddently  suffered,  by  reason  of  the 
operation  of  the  trade  or  business  described 
herein,  by  any  employ^  or  employes  of  the 
assured  while  within  the  factory,  shop,  or 
yards  described  herein,"  etc. 

This  Insurance  is  subject  to  the  following 
conditions: 

"A.  The  company's  liability  for  loss  on 
account  of  an  accident  resulting  in  bodily 
injuries  to  or  in  the  death  of  one  person  is 
limited  to  Ave  thousand  dollars  ($5,000.00);' 
and,  subject  to  the  same  limit  for  each  per- 
son,  the  company's  total   liability   for  loss 


•For  other  canes  see  Mime  toid,)  aad  section  NVMBSR  In  Deo.  Dig.  A  Am.  l»s.  Ker  No.  aarlM  A  Rap'rladexas 
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on  account 'of  any  one  accident  resulting  In 
bodily  Injuries  to  or  In  the  death  o(  more 
than  one  person,  is  Umited  to  ten  thousand 
dollars  ($10,000.00).  The  company  will, 
however,  as  provided  In  conditions  D  and  E, 
hereof,  pay  the  expense  of  litigation  in  ad- 
dition to  the  sum  herein  limited,  provided 
that  If  the  company  shall  elect  to  pay  the 
assured  the  sum  as  herein  limited,  It  shall 
not  be  liable  for  further  expenses  of  litiga- 
tion after  such  payment  shall  have  been 
made. 

"B.  This  policy  does  not  cover  loss  or  ex- 
pense arising  on  account  of  or  resulting 
from  Injuries  or  death  to,  or  if  caused  by 
[here  follows  an  enumeration  of  the  risks 
not  assumed,  or  for  which  the  Insurer  shall 
not  be  liable]. 

"C.  Upon  the  occurrence  of  an  accident 
the  assured  shall  give  immediate  written 
notice  thereof  with  the  fullest  information 
oibtainable  to  the  home  office  of  the  compa- 
ny at  Hartford,  Oonn.,  or  its  duly  author- 
ized agent.  If  a  claim  is  made  on  account 
of  such  accident  the  assured  shall  give  like 
notice  thereof  with  full  particulars.  The 
assured  shall  at  all  times  render  to  the 
company  all  co-operation  and  assistance  in 
his  power. 

"D.  If  thereafter  any  suit  is  brought 
against  the  assured  to  enforce  a  claim  for 
damages  on  aocqunt  of  an  accident  covered 
by  this  policy,  the  assured  shall  immediately 
forward  to  the  company's  home  office  every 
summons  or  other  process  as  soon  as  the 
same  shall  have  been  served  on  him,  and 
the  company  will,  at  its  own  cost,  defend 
such  suit  in  the  name  and  on  behalf  of  the 
assured,  unless  the  company  shall  elect  to' 
settle  the  same  or  to  pay  the  assured  the 
indemnity  as  provided  for  in  condition  A 
hereof. 

"E.  The  assured,  whenever  requested  by 
the  company,  shall  aid  In  efFecting  settle- 
ments, securing  ttie  information  and  evi- 
dence, the  attendance  of  witnesses  and  in 
prosecuting  appeals,  but  the  assured  shall 
not  voluntarily  assume  any  liability,  or  In- 
terfere In  any  negotiation  for  settlepient,  or 
in  any  legal  proceeding,  or  incur- any  ex- 
pense, or  settle  any  claim,  except  at  his  own 
cost,  without  the  written  consent  of  the  com- 
pany previously  given,  except  that  the  assure 
ed  may  provide  at  the  company's  expense 
such  Immediate  surgical  relief  as  is  impera- 
tive at  the  time  of  the  accident. 

"F.  No  action  shall  lie  against  the  com- 
pany to  recover  for  any  loss  or  expense  un- 
I  der  this  policy  unless  it  shall  be  brought  by 
the  assured  for  loss  or  expense  actually 
sustained  and  paid  in  money  by  him  after 
actual  trial  of  the  issue,  nor  unless  such  ac- 
tion is  brought  within  ninety  days  after 
payment  of  such  loss  or  expense." 

It  is  the  contention  of  the  appellant  that 
the  respondent  Is  liable,  under  the  provisions 
of  the  foregoing  policy  of  insurance:  First. 
For  loss  or  expense  arising  or  resulting  from 


claims  upon  the  assured  for  damages  on  ac- 
count'  of  bodily  injuries.  Second.  Ttiat, 
where  suit  is  brought  against  the  assured 
to  recover  damages  on  account  of  aocideirts 
covered  by  the  policy,  the  company  will  de- 
fend such  proceedings  at  its  own  cost,  in  tb» 
name  and  on  behalf  of  the  assured,  or  settle 
the  same,  unless  it  stionld  elect  to  pay  the 
assured  the  indemnity  provided  for.  Third. 
That  the  insurance  company  must  pay,  not 
only  the  sum  of  $5,000,  the  amount  limited 
by  the  policy,  bnt,  in  addition  thereto,  the 
expense  of  litigation,  as  provided  in  condi- 
tion A,  actually  sustained  and  paid  in  mon^ 
by  him  after  actual  trial  of  the  issue,  as  pro* 
vlded  in  condition  F. 

[1]  The  right  of  the  plaintiff  to  recover  is 
to  be  determined  by  the  language  used  In. 
the  contract  of  insurance,  and  the  compen- 
sation depends  entirely  upon  the  covenants 
in  the  contract ;  and  in  construing  such  con- 
tract the  general  rules  applicable  to  contracts 
generally  should  be  applied.  Rumford  Falls- 
Paper  Co.  V.  Fidelity  &  Casualty  Co.,  82  Me, 
574,  43  Ati.  508. 

Under  the  provisions  of  condition  A,  the 
respondent  company  agrees  to  pay  for  lo6» 
on  account  of  accident  resulting  in  bodily 
injuries  to  or  in  the  death  of  one  person  tO' 
the  extent  of  $5,000,  and  to  "pay  the  expense- 
of  litigation  In  addition  to  the  sum  herein. 
Umited,  provided  if  the  company  shall  elect 
to  pay  the  assnredi  the  sum  as  herein  limited, 
it  shall  not  be  liable  for  further  expenses  of 
litigation  after  such  payment  shall  have  been 
made."  That  is,  where  the  employ^  brings 
an  action  against  the  assured,  the  company 
reserves  the  right  to  pay  to  the  assured  the 
sum  named  in  the  policy,  and  by  so  doing* 
is  relieved  from  any  expense  incurred  In  the 
litigation  to  .recover  a  greater  sum  than  the 
amount  spedfled  In  the  policy  and  paid.  If 
such  payment,  however,  is  not  made  by  the 
insurance  company,  then  the  company  agrees 
to  pay  the  expense  of  litigation  in  addition 
to  the  sum  limited  by  the  policy  of  insur- 
ance; and,  under  the  provisions  of  condi- 
tion C  of  the  policy,  when  an  accident  oc- 
curs, the  assured  is  required  to  give  writt«i 
notice  to  the  Insurance  company  or  its  agent, 
and,  if  claim  is  made  on  account  of  such  ac- 
cident, the  assured  Is  required  to  give  noi- 
tice  of  the  particulars,  and,  under  the  provi- 
sions of  condition  D  of  the  contract,  if  there- 
after any  suit  is  brought  against  the  assur- 
ed to  enforce  a  claim  for  damages  on  ac- 
count of  an  accident  covered  by  the  policy, 
the  assured  is  required  to  notify  the  insur- 
ance company  as  soon  as  the  summons  or 
other  process  Is  served,  and  the  insurance 
company  agrees  to  defend  such  suit  "in  the- 
name  and  on  behalf  of  the  assured  at  the 
cost  of  the  insurance  company,  unless  the 
company  elects  to  settle  the  same."  Under 
the  provisions  of  condition  E,  the  assured 
Is  prohibited  from  assuming  any  liability, 
or  in  any  way  interfering  with  negotiation 
for  settlement,  or  any  legal  proceeding,  or 


Digitized  by  ^OOQ IC 


Idabo) 


COAST  LTJIMBBB  CO.  t.  ^TNA  ZJFE  INS.  00. 


187 


iDcnr  any  expenaci  ot  settle  an;  claim,  ex- 
cept at  its  ovm  eost,  wlthont  ttte  written 
assent  of  the  company.  Under  tlie  provl- 
slona  of  condition  F,  no  action  shall  lie 
against  the  company  for  loss  or  expense,  im»- 
lei8  it  shall  ie  brought  iy  the  assured  for 
lots  or  expense  actually  sustained  and  paid 
im  money  by  Mm  after  actual  trial  of  the 
istue,  nor  nnlesa  such  action  Is  brongbt  with- 
in 90  days  after  payment  of  snch  loss. 

From  these  rarlous  provisions,  It  is  appar- 
oit  that,  where  an  accident  occurs,  the  as- 
sured shall  give  notice  to  the  company ;  and, 
if  a  claim  is  made  on  account  of  such  acci- 
dent, notice  shall  also  be  given  to  the  com- 
pany by  the  assured;  and  thereafter,  if  a 
suit  Is  brought  against  the  assured  to  en- 
force a  claim  of  damages  on  account  of  acci- 
dent covered  by  the  policy,  the  Company  re- 
serves the  right  to  pay  the  amount  specified 
In  the  contract  of  Insurance,  or  to  defend 
the  action  brought  against  the  assnred  for 
damages.  And  it  the  company  defends  such 
action,  It  promises  and  agrees  to  do  so  at  its 
own  costs  and  expense.  ' 

In  this  case  an  action  was  brought,  by: 
Kaw  against  the  assured,  the  Coast  Lumber 
Company,  to  recover  the  sum  of  916,000,  and 
the  respondent  asserted  its  option  under  con- 
dition D  of  the  policy  of  insurance,  and 
took  charge  of  the  defense  of  tiie  appellant, 
Coast  Lumber  Company,  and  conducted  and 
prosecuted  such  defense  during  the  trial 
and  np  to  the  entry  of  Judgment  for  damages 
in  said  suit,  and  likewise  prosecuted  the  ap- 
peal from  that  Judgment  to  the  Supreme 
Court,  where  such  judgment  was  affirmed 
This  being  true,  the  respondent  obligated 
itself  to  pay  the  expense  of  such  litigation 
in  addition  to  the  sum  limited  in  the  policy. 
Where  the  action  for  damages  is  for  a  sum 
In  excess  of  the  amount  fixed  and  stipulated 
In  the  policy  of  insurance,  and  the  company 
electa  to  defend,  rather  tlian  to  pay  the 
amount  specified  In  the  policy  of  insurance, 
then  the  company  assumes  and  agrees  to 
pay.  In  addition  to  the  amount  specified  in 
the  policy,  the  expense  of  litigation.  This 
is  clearly  contemplated  by  conditions  A  and 
D,  and  is  a  clear  and  specific  agreement  on 
the  part  of  the  insurance  company  as  a 
part  of  the  consideration  for  the  policy. 

[2,3]  The  covenant  "pay  the  expense  of 
litigation,"  as  used  in  condition  A,  and  the 
provision  In  condition  D,  "and  the  company 
will,  at  its  own  cost,  defend  such  suit  in 
the  name  and  on  behalf  of  the  assured,"  are 
clear  and  express  promises,  and  an  agree- 
ment on  the  part  of  the  insurance  company 
that  the  companyi  will  pay  the  cost  Incurred 
In  defeiding  a  suit  for  damages  against  the 
assured,  where  i)ayment  of  the  sum  Insur- 
ed is  refused  by  the  insurance  company; 
and  auch  costs  and  expense  is  the  amount 
paid  counsel  and  to  witnesses,  and  other 
court  costs,  and  all  costs  and  other  expenses,, 
Including  the  taxable  costs  recovered  by  the 


plaintiff  in  said  auit,  if  the  defense  made 
la  unsuccessful.  This  Is  clearly  the  con- 
tract '  which  the  parties  have  made,  and 
wiiich  is  enforceable  in  this  action. 

The  plaintiff's  right  of  recovery  does  not 
depepd  upon  the  amount  of  the  judgment  re- 
covered by  the  person  sustaining  the  injuries, 
and  'for  which  suit  is  brought  against  the 
assured,  because  of  the  limit  of  insurance 
fixed  by  the  policy  of  insurance;  for  the 
company  reserves  the  right  to  make  the  de- 
fense, without  regard  to  the  amonnt  claim- 
ed by  the  party  injured  by  the  accident,  or 
the  amonnt  that  may  be :  recovered  in  sMcb 
action,  Inasmuch  as  the  assured  is  excluded 
from  the  control  of  conduct  of  the  defense 
made  in  such  suit  If  the  defense  made 
proves  successful,  the  Insurance  company 
would  have  done  no  more  than  it  claimed 
to  do;  and,  if  the  defense  was  unsuccessful, 
then  the  company  did  no  more  than  it 
promised  to  do  under  the  provisions  of  the 
contract;  and  the  expense  and  cost  thus  In- 
curred were  obligations  which  the  Insurance 
company  assumed  and  agreed  to  pay,  wheie 
the  amount  of  insurance-  was  not  paid- by 
the  insurance  company,  and  where  the  in- 
surance company  elected  (o  make  a  defense 
on  behalf  of  the  assured.  Rumford  Falls 
Paper  Co.  ▼.  Fidelity  &  Casualty  Co.,  92  Me. 
5T4,  43  AU.  508;  New  Amsterdam  Casually 
Co.  V.  Cumberland  Telegraph  Co.,  152  Fed. 
9«1.  82  C.  G.  A,  815,  12  L.  R.  A.  (N.  S.)  479; 
Brewster  v.  Empire  State  Surety  Co.,  145 
App.  Div.  678,  130  N.  Y.  Supp.  439;  Puget 
Sound  Imp.  Co.  v.  Frankfort,  62  Wash.  124, 
100  Pac.  190. 

The  evidence  in  this  case  ahows  that  the 
insurance  company  took  charge  of  the  de- 
fense, as  provided  in  the  contract  of  insur- 
ance, upon  the  trial  of  said  action  in  the  dis- 
trict court,  and  that  the  appeal  was  author- 
ized by  the  insurance  company,  and  that 
counsel  was  employed  by  the  Insured,  as 
well  as  by  the  insurance  company,  in  prose- 
cuting the  ai^>eal;  and  the  court  so  found, 
and  the  evidence  is  sufficient  to  support  the 
findings.  This  being  true,  the  respondent  in- 
surance company  in  no  way  released  its 
claim  under  the  terms  of  the  contract,  or 
released  itself  from  the  provisions  of  said 
contract  with  reference  to  paying  the  ex- 
pense of  such  appeal;  and  the  appellant 
is  entitled  to  recover  the  costs  alleged  and 
proven. 

[4]  There  is  a  claim  made  in  this  case  that 
the  appellant  company  should  be  allowed 
Interest  on  the  Judgment  for  two  years,  one 
month,  and  four  days,  the  period  between 
the  time  the  judgment  was  entered  in  the 
district  court  and  the  pjayment  of  the  insur- 
ance on  the  18th  day  of  May,  1911.  There 
is  no  provision  in  the  policy  by  which  the 
Insurance  company  obligates  itself  to  pay  in- 
terest during  that  period  of  time.  The  ac- 
cruing of  interest  is  not  costs  or  expenses  of 
litigation,  as  covered  by  the  provisions  in  the 
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insnranoe  contract.  And  In  tills  case  the 
appellant  la  responsible,  as  well  as  tbe  re- 
spondent, for  the  delay  of  payment  of  the 
Insurance  by  reason  of  sncb  appeal,  becaiise 
the  appellant  Joined  with  the  respondent  In 
such  appeal  and  employed  counsel  to  prose- 
cute the  same. 

The  Judgment  In  this  case  Is  reversed,  and 
tbe  cause  Is  remanded,  with  directions  to 
alter  judgment  in  favor  of  tbe  appellant 
covering  the  costs  and  expenses  paid  by  the 
appellant,  both  upon  tbe  trial  and  npon  tbe 
appeal. 

The  Judgment  Is  reversed;  Costs  awarded 
to  appellant 

AILSHIB  and  SULLIVAN,  JJ.,  concur. 


(23  Idaho,  ISO)  ■ 

ANDERSON  «t  al.  v.  BOARD  OF  COlfRS 

OF  LEMHI  COUNTY. 

(Sapreme  Court  of  Idaho.    Jane  21,  1912.) 

(Syttabut  &y  tha  Court) 

1.  IHTOXICATINO  LiqT70B8  (I  68*) — LiCSNSBS— 

DiacBEnoN  of  Countt  Comuisstonebs. 
Sections  1507,  1508.  1512.  and  1513  of  the 
Rev.  Codes,  when  read  and  construed  together, 
reco{mize  the  power  of  the  board  of  county  com- 
'  missioners  to  grant  or  refuse  an  application  for 
a  license  to  sell  intoxicating  liquors  at  any 
place  within  the  boundaries  of  the  county,  and 
authorize  the  board  of  commissioners  to  act 
npon  all  applications  where  they  have  been 
made  at  least  twenty  days  before  the  meeting 
of  the  board  at  which  action  is  to  be  taken; 
and  in  taking  such  action  and  granting  or  re- 
jecting an  application  the  board  Is  vested  with 
a  discretionary  power,  and  that  discretion  ex- 
tends as  well  to  applications  made  for  license 
to  sell  within  the  boundaries  of  an  incorpo- 
rated city  as  to  applications  for  license  to  sell 
in  an  unincorporated  town  or  village  or  in  a 
rural  community. 

[Ed.  Note.— For  other  cases,  see  Intoxicating 
Liquors,  Cent  Dig.  {{  70,  73;  Dec.  Dig.  {  69.*] 

2.  INTOXICATINO    LlOpOSS    ($     69*)— LICENSES 
—  DlBCBETION    OF    CoUNTT    COMMISSIONEBS. 

The  proviso  contained  in  section  1508  of 
the  Rev.  Codes,  "that  when  application  is 
made  for  the  sale  of  intoxloating  liquors,  for  a 
place  outside  of  any  incorporated  city,  either 
upon  their  own  motion  or  upon  objections  duly 
filed  upon  the  part  of  any  citizen  and  resident 
of  the  precinct  within  which  it  is  intended  to 
carry  6n  such  sale,  the  ooan^  commissioners 
shall  determine  whether  or  not  the  granting  of 
such  license  will  be  conducive  to  the  best  in- 
terests of  the  community,"  etc.,  should  be  con- 
strued as  Imposing  a  positive  duty  npon  the 
board  to  make  the  investigations  therein  re- 
quired in  cases  of  applications  to  sell  intoxi- 
cating liquors  for  any  place  outside  of  an  in- 
corporated city,  and  should  not  be  construed 
as  a  limitation  of  the  discretionary  power  of 
such  board;  the  purpose  of  the  proviso  being 
to  impose  a  special  duty  upon  the  board  in  ex- 
ercising its  discretion  in  certain  cases  rather 
than  to  limit  its  power  and  discretion  In  other 
cases. 

[Ed.  Note.— For  other  cases,  see  Intoxicating 
Uquors,  Cent  Dig.  {g  70,  73;  Dec  Dig.  {  69/] 

8.   INTOXIOATINQ     LlQUOBS    (i     46*) — IJOKNSBS 

— RiQHT  TO  License. 

Statutes  authorizing  tbe  licensing  of  the 
liquor  traffic,  and  conferring  upon  the  licensee 


tbe  anthority  to  retail  intoxiuatlng  liquors, 
must  be  nad  and  construed  in  the  light  of  a 
grant  rather  than  that  of  a  limitation  of  a 
right,  no  one  havin^l  an  inherent,  natural,  or 
inalienable  right  to  carry  on  the  business  of 
retailing  intoxicating  liqnors.  And  one  who 
claims  the  right  or  seeks  to  establish  such 
right  must  point  out  in  clear  and  unmistakable 
terms  a  legal  grant  of  such  right  covering  his 
specific  case,  and  that  he  has  complied  with 
the  terms  of  the  statute  granting  such  right 

[Ed.  Note. — For  other  cases,  see  Intoxicatinf 
Liquors,  Cent.  Dig.  i  47;   Dec.  Dig.  {  45.*] 

4.  Intoxicating  Liquobs  (|  69*)  —  Licensks 
— Statutoby  Pbovisions. 

Section  1512  of  the  Rev.  Codes  authorizes 
and  empowers  the  board  of  county  commission- 
ers to  revoke  a  license  issued  by  them  to  sell 
intoxicating  liquors,  and  this  statute  would  be 
rendered  nugatory,  useless,  and  ineffective  for 
any  purpose  if  it  should  be  held  that  the  pro- 
viso to  section  1508,  Rev.  Codes,  renders  It 
mandatory^  upon  the  board  to  issue  a  license  to 
sell  intoxicating  liquors  within  any  incorpo- 
rated city,  and  that  no  discretionary  power 
rests  in  the  board  in  such  cases. 

[Ed.  Note.— For  other  cases,  see  Intoxicating 
Liquors,  Cent  Dig.  ||  70,  73;  Dea  Dig.  |  69.*] 

5.  INTOXICATINO    liiquoBs    (i   61*)— 'LitaufTSBa 
— AuTHOBirr  TO  Issue. 

The  board  of  county  commissioners  exer- 
cise the  higher  and  superior  power  in  the  mat- 
ter of  granting  licenses  to  sell  intoxicating  liq- 
uors within  an  incorporated  city,  and,  unless 
an  applicant  can  procure  a  license  from  tha 
board  of  county  commissioners,  he  has  no  an- 
thority to  sell  within  the  boundaries  of  an  in- 
corporated city,  and  the  municipal  authorities 
have  no  power  or  right  to  grant  a  license  to 
one  who  has  not  been  able  to  procure  a  county 
license. 

[Ed.  Note. — For  other  cases,  see  Intoxicating 
Liquors,  Cent  Dig.  {(  60-62;   Dec.  Dig.  |  61.*] 

Appeal  from  District  Court,  Lemhi  Coun- 
ty; James  M.  Stevens,  Judge. 

Action  by  William  Anderson  and  another 
for  writ  of  mandate  to  the  Board  of  Com- 
missioners of  Lembl  County.  From  a  judg- 
ment granting  the  writ,  defendant  appeals. 
Reversed  and  remanded,  With  directions  to 
dismiss  the  proceeding. 

J.  K.  Rankin,  Pros.  Atty.,  and  E.  W. 
Whitcomb,  both  of  Salmon,  for  appellant  F. 
,T.  Coweu,  and  Geo.  W.  Padgham,  both  of  Sal- 
mon, for  respondents. 

AILSHIE,  J.  This  Is  an  appeal  from  an 
order  of  the  district  court  issuing  a  writ  of 
mandate  against  the  board  of  commissioners 
of  Lemhi  county,  directing  them  to  Issue  a 
liquor  license  to  the  plaintiff  William  An- 
derson, authorizing  him  to  sell  intoxicating 
liquors  within  the  corporate  limits  of  Salmon 
City. 

[1]  This  appeal  involves  the  question  as  to 
whether  or  not  a  board  of  county  commis- 
sioners have  the  power  or  discretion  under 
section  1508  of  the  Rev.  Codes  to  reject  an 
application  for  a  liquor  license  where  the 
application  Is  made  for  a  license  to  sell  In- 
toxicating liquors  within  the  boundaries  -  of 
an  Incorporated  city.  The  board  of  commis- 
sioners took  the  position  that  they  had  a 
right  under  the  statute  to   exercise   their 
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Judgment  abd  discretion  in  tlie  matter  6f 
Issuing  a  liquor  license,  whether  for  the  sale 
ist  intoxicating  liqaors  within  or  without  an 
incorporated  city.  The  district  Judge,  on  the 
other  band,  held  tliat  they  bare  nd  aucb 
right  or  discretion  where  the  application  is 
made  for  the  sale  o<  liquors  within  the 
tmnndarles  of  an  Ineoriwrated  city.  Section 
1507  of  the  Rev.  Codes  provides  that  all  ap- 
plications for  license  to  sell  tntoodcating  llq- 
nors  "must  be  made  to  th«  board  of  county 
commissioners  of  the  ebnnty  wherein  it  Is 
proposed  to  sell  such  liquor,  at  least  twenty 
days  before  the  meeting  at  which  said  ap- 
pUcatioo  shall  be  acted  Upon,  and  said  ap- 
plication shall  specify  the  precinct  within 
which  sncb  place  of  sale  is  to  be  located, 
and  said  application  may  be  granted  or  re- 
jected by  satd  board  as  hereinafter  pro- 
vided." Section  1508  of  the  Rev.  Codes 
provides  that,  before  any  license  shall  Issue, 
"the  applicant  -sliall  produce  before  such 
board  the  receipt  of  the  sheriff,  showing  that 
he  has  paid  Into  his  hands  the  amount  due 
for  sncb  license,  and  shall  execute  and  deliv- 
er to  said  board  his  bond  to  the  state  of 
Idaho,  which  bond  shall  be  in  the  penal  som 
of  three  thousand  dollars,"  etc.  Section  1506 
doses  with  the  following  proviso:  "That 
when  application  is  made  for  the  sale  of  in- 
toxicating liquors,  as  in  this  section  provid- 
ed, for  a  place  outside  of  any  Incorporated 
city,  either  upon  their  own  motion  or  upon 
objections  duly  filed  upon  the  part  of  any 
citizen  and  resident  of  the  precinct  within 
whidi  It  is  Intended  to  carry  on  such  sale, 
tile  county  commissioners  shall  determine 
whether  or  not  the  granting  of  such  license 
will  be  conducive  to  the  best  Interests  of 
the  conmiunlty  in  which  such  saloon  or  busi- 
ness la  proposed  to  be  established,  and  wheth- 
er or  not  such  applicant  is  a  fit  person  to 
have  such  license  and  carry  on  said  business, 
and  whether  or  not  such  place  of  sale  and 
business  will  likely  be  conducted  In  a  quiet, 
orderly  and  peaceable  manner,  and  should 
said  board  of  county  commissioners  deter- 
mine adversely  to  the'  applicant  upon  any 
grounds  above  specified,  the  license  must  be 
refused  and  the  sheriff  shall  return  the 
amount  deposited  to  said,  applicant;  other- 
wise the  said  license  may  be  granted ;  and 
such  order  of  the  board  of  county  commis- 
sioners  shall  be  subject  to  appeal  to  the  dis- 
trict court  as  in  the  case  of  other  orders  of 
said  board." 

It  Is  upon  the  construction  of  the  forego- 
ing proviso  to  section  1508  that  the  respond- 
ent herein  seeks  to  sustain  and  uphold  the 
action  of  the  district  court  in  ruling  that 
the  board  has  no  discretion  in  the  matter  of 
issuing  a  license  for  the  sale  of  intoxicating 
liquors  within  the  boundaries  of  an  incor- 
porated city.  It  is  argued  that  since  this 
proviso  authorizes  and  directs  the  board  of 
commissioners,  either  upon  their  own  mo- 
tion or  upon  the  objection  of  any  dtlzen,  to 


Investigate  and  detentilne  'Whether  or  not 
the  granting  of  a  license  outside  of  any  in- 
corporated dty  "will  be  conducive  to  the 
best  interests  of  the  commnnlty  in  which 
such  saloon  or  busineite  is  proposed  to  be 
established,  and  whether  or  not  such  ap- 
plicant is  a  fit  person  to  have  such  license 
and  carry  on  said  business,  and  whether  or 
not  such  place  of  sale  and  business  will  like- 
ly be  conducted  in  a  quiet,  orderly  and  peace- 
able manner,"  it  was  thereby  intended  that 
the  board  should  have  no  such  authority  or 
discretion  where  the  sale  Is  Intended  to  be 
made  within  an  Incorporated  city. 

[3]  In  construing  this  provision  of  the 
statute.  It  is  necessary  to  bear  in  mind  the 
status  of  the  liquor  business.  It  is  not  the 
exercise  of  any  natural  or  inherent  right  or 
recognized  lawful  business.  No  one  has  an 
Inherent  or  natural  right  to  engage  in  the 
liquor  traffic  (State  t.  Calloway,  11  Idaho, 
719,  84  Pac.  27,  4  L.  R.  A.  [N.  S.]  109,  114 
Am.  St  Rep.  285;  GUlesby  T.  Board  of 
Com'rs,  17  Idaho,  586,  107  Pac.  71;  Darby 
V.  Poice^  17  Idaho,  697,  107  Pac.  484,  27  L. 
R.  A.  [N.  S.]  1194;  Black  on  Intoxicating 
Liquors,  {  48),  and  statutes  authorizing  the 
licensing  of  the  liquor  business  and  confer- 
ring the  right  on  the  licensee  to  sell  and  traf- 
fic in  intoxicating  liquors  must  be  read  and 
construed  in  the  light  of  a  grant  of  authori- 
ty, rather  than  a  limitation  of  natural  right. 
In. this  respect  it  differs  from  the  licensing 
of  ordinary  mercantile  and  manufacturing 
industries  and  enterprises  or  any  ordinary 
commercial  business.  In  this  latter  class  of 
cases  the  right  existed  independent  of  and 
before  any  license  or  regulation  was  imposed 
upon  it.  In  the  liquor  business  the  right  did 
not  exist  here  until  it  was  conferred  by  stat- 
ute. It  follows,  therefore,  that  one  who 
seeks  to  establish  the  right  to  carry  on  the 
business  of  selling  and  dl8XK>sing  of  intoxi- 
cating liquors  must  point  out  a  clear  and 
unmistakable  grant  by  law  to  so  engage  in 
such  business;  otherwise,  no  such  right 
exists.  Here  the  lawmaking  power  has  au- 
thorized the  licensing  of  applicants  to  sell 
intoxicating  liquors  under  certain  regula- 
tions and  restrictions  and  has  said  that  such 
applications  "may  be  granted  or  rejected  by 
said  board  as  hereinafter  provided."  Sec- 
tion 1507.  Nowhere  else  la  there  any  pro- 
vision restricting  that  XK>wer  and  discretion, 
but  section  1508  provides  the  method  of  Its 
exercise  In  eases  where  the  sale  is  to  be 
made  outside  of  Incorporated  cities.  The 
law  requires  all  applicants  to  file  their  ap- 
plications at  least  20  days  before  the  meet- 
ing of  the  board  at  which  they  desire  to 
have  such  applications  acted  upon.  The 
question  at  once  arises.  Why  should  an  ap- 
plication "be  acted  upon"  if  the  board  have 
no  alternative  but  to  grant  the  application? 
The  further  inquiry  arises,  Why  should  the 
application  foe  made  to  the  board  at  all,  and 
why  should  It  bo  made  twenty  days  before 
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the  meeting  of  the  board.  If  the  board  has 
no  discretion  In  the  matter?  This  la  fol- 
lowed by  the  provision  that  the  application 
"may  be  granted  or  rejected  by  said  board 
as  hereinafter  provided."  The  only  provi- 
sions following  section  1507  with  reference 
to  the  power  and  duty  of  the  board  In  such 
matters  are  contained  in  section  1508  here- 
tofore quoted,  and  the  provisions  of  sections 
1612,  1513,  and  1514. 

[4]  Section  1512  provides  that  when  any 
person  who  has  rec^ved  a  license  to  sell 
intoxicating  Ilqaora  shall  be  convicted  of  a 
violation  of  any  of  the  provisions  of  the  liq- 
uor laws  or  any  of  the  penal  statutes  of  this 
state,  relating  to  the  sale  of  intoxicating  liq- 
uors or  shall  fall  to  conduct  his  btislnesa  in 
a  qaiet,  orderly,  and  peaceable  manner,  or 
shall  violate  any  ot  the  >  conditions  of  his 
bond,  "the  board  of  county  commiasioners 
may,  and  It  is  hereby  made  their  duty  to, 
revoke  said  lici^ses.".  Now  the  questlan 
arises.  What  is  the  use  of  revoldng  A  license 
because  the  licensee  haa  been  convicted  of  a 
crime,  or  has  violated  the  statute,  or  has 
maintained  a  disorderly  and  disreputable 
place  if  he  can  apply,  to  the  board  at  their 
next  session  and  compel  the  board  to  Issue 
him  a  license?  Is  it  possible  that  the  board 
of  commissioners  must  Issue  a  license  to  one 
convicted  of  crime  or  who  is  known  to  main- 
tain a  disorderly  and  disreputable  place? 

[S]  Section  1513  authorizes  cities  and 
towns  to  prohibit  the  sale  of  intoxicating  liq- 
uors within  their  limits,  although  a  person 
may  have  a  license  from  the  board  of  coun- 
ty commissioners,  unless  such  person-  also 
procures  a  license  from  the  -city  authorities, 
and  the  city  authorities  may  refuse  to  grant 
a  license,  and  thereby  prevent  the  holder  of 
a  county  license  from  ever  selling  liquor 
wltliln  the  municipality.  Gale  ▼.  City  of 
Moscow,  15  Idaho,  332,  07  Pac.  828.  This 
section  further  specifically  provides  that  "no 
licens«  granted  by  such  city  or  town  shall 
run  for  any  longer  period  than  the  license 
granted  by  such  board  of  county  commis- 
sioners; and  the  revoc<itlon  of  the  county  li- 
cense granted  by  the  board  of  county  com- 
missioners shall  work  a  revocation  of  any  li- 
cense granted  by  such  dty  or  town."  Tak- 
ing these  provisions  all  together,  it  is  clear 
that  no  one  has  a  right  to  sell  intoxicating 
liquors  within  the  boundaries  of  the  county, 
whether  It  be  within  or  without  a  munici- 
pality, until  be  first  procures  a  license  from 
the  board  of  county  commissioners;  and  no 
one  has  a  right  to  sell  intoxicating  liquors 
within  a  municipality,  although  be  has  a 
county  license,  unless  he  is  aide  to  procure 
a  license  from  the  municipal  authorities.  A 
double  check  or  restriction  is  laid  about  the 
sale  of  intoxicating  liquors  within  munici- 
palities. 

1 2]  Reverting  now  to  the  proviso  above 
quoted  from  section  1608,  we  are  clearly  con- 
vinced that  it  was  not  the  intention  of  the 


LeghOatare  by  this  provtodto  limit  the  dis- 
cretion of  a  board  of  commissioners,  but 
rather  to  place  an  additional  duty  upon  tlae 
board  of  commissioners.  It  was  the  Inten- 
tion by  this  proviso  to  require  the  board  of 
commissioners  in  all  cases  where  the  appli- 
cation is  made  for  a .  license  to  sell  liquors 
at  a  place  outside  of  any  incorporated  city 
to  inquire  into  and  ascertain  the  fitness  of 
the  applicant  to  have  such  a  license,  and  to 
also  ascertain  whether,  in  their  opinion,  the 
granting  of  such  license  would  be  "condu- 
cive to  the  best  interests  of  the  communUy 
in  which  such  saloon  or  business  is  proposed 
to  be  established."  They  may  make  the 
same  inquiry  on  any  application,  though  It 
is  not  mandatory  except  when  the  apidlca- 
tion  is  for  a  license  to  sell  outside  an  incor- 
porated city.  It  is  clear  that  some  Bum 
acting  as  commissioners  would  never  be  con- 
vinced that  it  was  conducive  to  the  best  in- 
terests of  a  community  to  have  a  saloon  es- 
tablished therein,  while  other  men,  acting 
in  the  same  capacity,  would  perhaps  con- 
clude that  It  Is  to  the  best  interests  of  the 
community  to  have  such  a  business  conduct- 
ed therein.  This  statute  also  Imposes  upon 
them  the '  further  duty  of  ascertaining 
whether  or  not  the  place  would  likely  be 
conducted  in  a  quiet,  orderly,  and  peaceable 
manner  should  the  license  be  granted.  This 
duty  is  not  mandatory  on  the  board  where 
the  application  is  made  to  sell  liquor  within 
an  incorporated  city.  The  reason  for  this  is 
apparent.  The  dty  authorities  are  in  a  bet- 
ter position  to  know  the  location  of  the  sa- 
loon and  the  character  and  reputation  and 
habits  of  the  saloon  keeper  than  are  the 
members  of  the  board  of  commissioners; 
and  they  can  refuse  the  applicant  a  license 
if  they  do  not  think  he  is  a  fit  person  or  are 
not  willing  to  have  a  saloon  located  at  a 
place  where  the  applicant  desires  to  carry 
on  the  business.  While  this  duty  is  not 
made  mandatory  on  the  board,  the  right  to 
make  the  inquiry  and  investigation  Is  not 
denied  by  the  statute.  When  the  applica- 
tion is  made  to  sell  intoxicating  liquors  in 
an  unincorporated  town  or  rural  district 
where  there  are  no  local  police  or  other 
peace  officers,  it  Is  made  a  positive  duty  of 
the  board  to  Investigate  both  the  fitness  of 
the  applicant  and  the  best  Interests  of  the 
community  and  the  probability  of  the  appli- 
cant conducting  the  business  in  a  peaceable, 
quiet,  and  orderly  manner,  and  thereby  sav- 
ing the  county  from  costs  and  expenses  In 
maintaining  the  police  authority  of  the  state 
in  that  locality.  The  Legislature  evidently 
considered  that  the  board  of  commissioners 
had  been  granted  ample  discretion  to  be 
exercised  by  them  in  all  instances,  whether 
the  application  be  to  sell  within  or  without 
the  limits  of  a  municipality,  and  the  specific 
thing  they  had  In  mind  by  the  enactment  of 
this  proviso  was  to  impose  the  additional 
duty  and  obligation  on  the  board  of  inveatl- 
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gating  In  all  cases  -where  the  application 
shonld  be  made  to  sell  liquors  In  a  rural 
eommnnlty  or  unincorporated  town  or  vil- 
lage. 

It  follows  from  what  has  been  said  that 
the  board  of  commissioners  had  a  legal  dis- 
cretion vested  in  them  which  they  might 
exercise  in  acting  upon  an  application  for  a 
license  to  sell  intoxicating  liquors,  whether 
such  application  be  made  for  license  to  sell 
within  or  without  the  boundaries  of  an  In- 
corporated city.  This  discretion  cannot  be' 
controlled  by  writ  of  mandate.  The  Judg- 
ment of  the  lower  court  Is  therefore  revers- 
ed, and  the  cause  Is  remanded,  with  direc- 
tion to  dismiss  the  proceeding.  Costs  award- 
ed in  favor  of  appellant. 

STEWAUT,  C.  J.,  and  SULLIVAN,  J., 
concur. 


SULLIVAN  T.  BOARD  OP  COM'RS  OF 

LEMHI  C0U?4TY. 
(Supreme  Court  of  Idaho.     June  24,  1912.) 

(ByUabut  &v  tfce  Courf.) 

1,  IWTOXICATIWO    LlQtJOBS    (J    69*)— LlCENSBB 

—Duties  or  Coutity  Coukisbionerb. 

Under  the  provisjons  of  aection  1508,  Rev. 
Codes,  where  an  application  u  made  for  a.  \i-. 
cense  to  sell  intoxicating  liquors  at  a  place 
outside  of  an  incorporated  city,  it  is  made'  the 
duty  of  the  board  of  county  commissioners  to 
make  the  following  investigations:  First,  "to 
determine  whether  or  not  the  granting  of  such 
license  would  be  conducive  to  the  best  interests 
of  the  community  in  which  such  saloon  or  busi- 
ness is  proposed  to  be  established";  second,  to 
determine  whether  or  not  such  applicant  is  a 
fit  person  to  have  such  license  and  to  carry  on 
such  business;  and,  third,  t6  determine  wheth- 
er or  not  such  place  of  sale  and  business  would 
likely  be  conducted  in  a  quiet,  orderly,  and 
peaceable  manner,  and,  if  the  board  finds  in 
the  negative  on  any  one  of  these  questions,  it 
is  made  the  positive  duty  of  such  board  to  deny 
the  application. 

[iJd.  Note.— For  other  cases,  see  Intoxicating 
Liquors,  Cent.  Dig.  {g  70,  T3;  Dec.  Dig.  §  69.*] 

2.  Intoxicating  Liquobs  (f  75*)— Licenses 
— PB0CEEDIN08  to  Pbocube— Review. 

Upon  an  appeal  from  an  order  of  the 
board  of  county  commissioners,  granting  or  re- 
fusing to  grant  a  liquor  license  under  tfie  pro- 
visions  of  section  1508,  Rev.  Codes,  the  district 
court  has  jurisdiction  to  review  any  question 
involving  the  legality  of  the  action  of  the  board 
in  passing  on  the  application,  and  any  question 
of  law  which  may  have  been  involved  in  the 
application  and  action  taken  thereon  by  sucii 
board;  but  the  court  has  no  jurisdiction  or 
authority  to  examine  or  review  the  facts  upon 
which  the  board  exercised  its  discretion  in  de- 
termining any  one  of  the  three  questions  which 
section  1508  requires  the  board  to  investigate 
and  determine  before  granting  or  refusing  such 
application.  These  questions  involve  the  dis- 
cretionary power  of  the  board,  and  that  dis- 
cretion is  not  conferred  upon  the  courts. 

[f^.  Note. — For  other  cases,  see  Intoxicating 
Liquors,  Cent  Dig.  {{  74,  76-79;  Dec.  Dig.  { 
75.»] 

Appeal  from  District  Court,  Lemhi  Coun- 
ty; James  M.  Stevens,  Judge. 


■  Appeal  by  John  Sullivan  from  an  order  of 
the  Board  of  County  Commissioners  of  Lem- 
hi County  refusing  to  grant  a  liquor  license. 
From  a  judgment  of  the  district  court  revcrs-' 
ing  the  action  of  the  commissioners,  they  ap- 
peal. Reversed  and  remanded,  with  direc- 
tions. •  ' 

D.  C.  McDou«all,  Atty.  Gen.,  J,  H.  Peter- 
son and  O.  M.  Van  Duyn,  Asst.  Attys.  Oen., 
for  appellant  F.  J.  Cowen,  of  Salmon,  for 
respondent. 

AILSHIE,  J.  This  ai^eal  Involves  the  ac- 
tion of  the  board  of  county  commissioners' 
of  Lemhi  county  In  rejecting  the  application 
of  John  Sullivan  for  a  license  to  sell  intoxi- 
cating liquors  at  retail  In  Leadore  In  Junc- 
tion precinct,  Lemhi  county.  The  respond- 
ent, Sullivan,  laAde  application  in  due  and 
regnlar  form,  and  paid  bte  license  fee,  and 
exeeuted  fhe  proper  undertaking.  The  board 
of  commissioner^  acted  on  the  application 
and  denied  the  tiame  "for  the  reason  that 
the  granting  of  such  license  would  not  be 
conducive  to  the  best  interests  of  ttie  com- 
munity." The  applicant  tiberenpon  appealed 
from  the  action  of  the  board  to  the  district 
court.  The  matter  .eame  on  regnlarly  for 
hearing  In  the  district  court,  and  no  appear- 
ance was  made  on  hehaU  of  the  board  of 
eommlBslonen^  :  There  .seems  to  have  been 
Ao  evidence  takoi  1b. the  matter  whatever. 
The  court,  however,  iu'  his  fiadings  recites 
that  "the  .court .  proceeded  to  hear  the  evi- 
dence submitted,  in  the  said,  matter  from- 
which  It' appears,"  etc.  The  court  reporter, 
howe.ver,  who  -was  directed  by  an  order  of 
the  district  court  to  naake  a  transcript  of 
the  evidence,  certiflee  under  oath  "that  she 
was  present  at  Salmon,  Idaho,  at  the  regu- 
lar April,  1912,  t^m  of.  libe  district  court  In 
and  for  the  county  of  Lewbi,  state  of  Idaho, 
and  at  such  term  of  court  acted  as  such  re- 
porter; that  no  evidence  was  adduced  and  no 
notes  taken  In  the  above  entitled  cause,  and 
for  this  reason  can  tn^ke  no  transcript"  No 
evidence  whatever  Is.xeported  In  the  recor4. 
This,  however,  is.  of. up  consequence  as  w« 
view  the  matter. 

|1]  This  case  differs  from  the  case  of  An- 
derson V.  Board  of  Commissioners,  125  Pac 
188  in  that  the  Anderson  C^se  was  an  appli- 
cation for  a  license  to  sell  intoxicating  liq- 
uors within  the  boundaries  of  an  incorporat- 
ed city.  In  this  case  the  place  at  which  the 
sale  is  to  be  made  is  an  unincorporated  town 
or  village.  This  case  therefore  falls  within 
the  terms  of  the  proviso  to  section  1508, 
considered  and  discussed  by  this  court  in  the  - 
Anderson  Case.  It  was  therefore  the  duty 
of  the  board  of  commissioners,  under  the 
terms  of  the  proviso  to  section  1508,  to  make 
the  following  Investigations:  First,  to  "de- 
termine whether  or  not  the  granting  of  such 
license  would  be  conducive  to  the  best  inter- 
ests of  the  community  in  which  such  saloon 


•For  other  cases  see  sunt  topic  and  ssctloo  NUMBER  In  Dae.  Dig.  ft  Am.  Dig.  Key-No.  Series  *  Rep'r  Indexes 
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or  business  was  proposed  to  be  established" ; 
second,  to  determine  "whether  or  not  such 
applicant  was  a  fit  person  to  have  such  li- 
cense and  to  carry  on  such  business" ;  and, 
third,  to  determine  "whether  or  not  such 
place  of  sale  and  business  would  likely  be 
conducted  in  a  quiet,  orderly  and  peaceable 
manner."  It  is  made  the  positive  duty  of  the 
board  of  county  commissioners  to  refuse  to 
grant  the  license  "should  said  board  of  coun- 
ty commissioners  determine  adversely  to  the 
applicant  upon  any  grounds  above  speclfled." 
It  does  not  appear  from  the  record  that  the 
board  of  commissioners  investigated  and  de- 
termined any  of  the  above  specified  grounds, 
except  the  first,  but  they  evidently  made  an 
examination  on  that  because  they  reached  the 
determination  and  conclusion  "that  the  grant- 
ing of  such  license  would  not  be  conducive 
to  the  best  interests  of  the  community." 
Upon  the  appeal  the  district  court  makes  a 
finding  as  follows:  "That  the  said  board  of 
commissioners  have  granted  the  applications 
of  two  other  persons  for  the  sale  of  Intoxi- 
cating liquors  in  the  said  precinct  and  that  It 
would  be  Conducive  to  the  best  Interests  of 
said  community  that  the  said  John  Sullivan 
be  granted  such  license." 

[2]  Section  1508,  Rev.  Codes,  closes  with 
the  following  clause:  "And  such  ordCT  of 
the  board  of  county  commissioners  shall  be 
subject  to  appeal  to  the  district  court  as 
in  the  case  of  other  orders  of  said  board." 
It  is  contended  that  this  provislou  of  the 
statute  authorizes  an  appeal  from  an  order 
refusing  to  grant  a  liquor  license,  and  that 
upon  appeal  the  matter  is  heard  anew,  the 
same  as  if  it  had  never  been  heard  before 
the  board  of  commissioners,  and  that  the 
district  Judge  hears  the  matter  and  deter- 
mines all  the  questions  that  the  statute  (sec- 
tion 1508)  requires  the  board  of  commission- 
ers to  determine,  and  that  his  determination 
is  conclusive  on  the  board.  This  contention 
is  made  on  the  theory  that  section  1953  ap- 
plies to  appeals  of  this  kind.  That  section 
provides  that:  "Upon  the  appeal,  the  mat- 
ter must  be  heard  anew  and  the  act,  order 
or  finding  so  appealed  from  may  be  affirmed, 
reversed  or  modified."  We  do  not  believe 
that  section  1953  was  Intended  to  apply  to 
an  appeal  of  this  kind.  That  section  was  en- 
acted many  years  before  this  provision  was 
added  to  section  1508,  authorizing  an  appeal 
from  the  action  of  the  board  of  commission- 
ers in  allowing  or  rejecting  an  application 
for  a  liquor  license.  Section  195.1  Is  con- 
tained in  article  5,  title  2,  of  thf  Political 
Code,  and  that  article  is  defilln«  with  "coun- 
ty finances  and  claims  against  the  county." 
While  thfe  right  of  appeal  applies  to  all  or- 
ders made  by  the  board  of  couimissiuners  as 
such,  it  clearly  had  no  reference  at  the  time 
enacted  to  orders  of  the  board  of  commis- 
sioners in  granting  or  refusing  applications 
for  liquor  licenses.  At  the  time  of  the  en- 
actment of  this  statute  (section  1953)  no  ap- 


peal would  lie  from  the  allowance  or  rejec- 
tion of  an  application  for  a  liquor  license. 
The  terms  on  which  licenses  then  Issued 
were  set  out  in  detail  by  the  statute,  and  a 
compliance  with  those  terms  entitled  the  ap- 
plicant to  his  license.  The  very  fact  that 
this  statute  (section  1508,  Rev.  Codes)  im- 
poses a  duty  upon  the  board  to  investigate 
and  determine  certain  facts,  and  that  the 
doing  so  necessarily  Involves  the  exercise  of 
discretionary  power,  and  that  this  power 
and  authority  is  not  conferred  upon  the 
court,  renders  it  improbable  that  the  Legis- 
lature ever  intended  that  upon  an  appeal 
from  an  order  either  granting  or  refusing 
such  a  license  the  court  should  assume  orig- 
inal Jurisdiction  to  examine  into  and  deter- 
mine the  matters  and  facts  enumerated  in 
the  statute  and  act  as  a  license  board,  and 
adjudicate  who  should  and  who  should  not 
receive  licenses  to  sell  intoxicating  liquors. 
If  this  discretion  may  be  exercised  in  the 
first  place  by  the  board  of  commissioners, 
and  then  the  same  discretionary  power  can 
upon  appeal  be  exercised  by  the  district 
Judge,  irrespective  and  Independent  of  the 
original  exercise  ■  thereof  by  the  board  of 
commissioners,  then  there  could  have  beep 
no  object  in  vesting  the  Jurisdiction  origlnai- 
ly  In  the  board  of  commissioners.  Their  ac- 
tion and  discretion  would  amount  to  noth- 
ing if,  upon  appeal  from  such  order,  the  dia- 
trict  court  is  to  hear  the  matter  "anew"  and 
in  the  same  manner  as  the  board  of  commis- 
sioners would  hear  such  an  application  and 
can  consider  it  independent  of  and  free  from 
any  action  and  consideration  given  the  mat- 
ter J)y  the  board  of  commissioners.  We  are 
rather  Inclined  to  construe  this  statute  as 
conferring  the  power  on  the  district  court 
to  review  any  question  as  to  the  legality  of 
the  action  of  the  board  and  to  determine 
any  question  of  law  which  may  have  been 
involved  in  the  application  and  action  taken 
by  the  board  thereon.  For  example,  there 
would  doubtless  be  as  many,  if  not  more, 
occasions  for  the  citizen  to  appeal  from  the 
action  of  the  board  In  granting  a  petition 
where  the  board  acted  either  without  a  prop- 
er application,  a  proper  hearing,  or  granted 
the  license  to  an  unfit  person,  than  there 
would  be  for  the  applicant  to  appeal  on  ac- 
count of  any  wrongful  or  illegal  action  by 
the  board.  If  the  board  should  grant  a  li- 
cense to  an  applicant  to  sell  liquor  in  a  rural 
community  without  Investigating  the  matter 
and  determining  the  facts  required  to  l>e  de- 
termined by  the  board  or  without  the  appli- 
cation having  been  filed  twenty  days  before 
the  meeting,  their  order  would  undoubtedly 
be  subject  to  reversal  on  appeal  by  an  inter- 
ested clti/en.  So  also,  if  the  board  of  com- 
missioners should  reject  an  application  on 
the  ground  that  the  undertaking  and  bond 
were  not  in  due  form  or  had  not  been  prop- 
erly executed  and  tiled  or  that  the  applica- 
tion for  the  license  had  not  been  filed  in 
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time,  this  would  involve  a  question  of  law 
which  might  properly  be  reviewed  and  cor- 
rected on  appeal.  On  the  other  hand,  It  is 
difflcult  to  see  and  understand  how  a  dis- 
trict court  on  appeal  can  review  and  pass 
npon  the  facts  tliat  were  before  the  board  of 
conimissioners,  and  upon  which  they  exer- 
cised their  discretion,  and  determine  either 
that  the  "granting  of  such  license  would  not 
be  conducive  to  the  best  Interests  of  the 
community  in  which  such  saloon  or  business 
was  proposed  to  be  established,  or  that  the 
applicant  was  or  was  not  a  fit  person  to 
bave  such  license  and  carry  on  such  busi- 
ness, or  that  such  proposed  place  of  sale  and 
business  would  or  would  not  likely  be  con- 
ducted in  a  quiet,  orderly  and  peaceable 
manner."  Doubtless  facts  could  be  present- 
ed by  the  citizens  of  any  community  suffi- 
cient to  Justify  a  board  of  commissioner^ 
reasonably  exercising  their  legal  discretion 
la  determining  either  that  the  granting  of 
a  license  to  sell  liquors  in  a  certain  com- 
munity would  not  be  "conducive  to  the  best 
interests  of  the  community  in  which  such 
saloon  or  business  was  proposed  to  be  es- 
tablLshed,"  or  that  "such  place  of  sale  and 
business  would  not  likely  be  conducted  in  a 
quiet,  orderly  and  peaceable  manner."  On 
the  other  hand,  proof  might  be  submitted 
in  any  given  case  which  wonld  satisfy  an- 
other and  different  board  or  official  that  the 
application  should  not  be  denied  on  any  one 
of  the  foregoing  grounds. 

These  are  questions  that  common,  every- 
day experience  teaches  us  are  viewed  in  a 
different  light  by  different  citizens  and  like- 
wise by  different  officials.  The  Legislature 
deemed  it  necessary  to  submit  this  question 
to  the  Judgment  and  discretion  of  some  of- 
ficial, board,  or  body,  and  so  it  concluded 
that  the  board  of  commissioners  was  the 
proper  body.  If  that  Judgment  and  discre- 
tion is  to  l)e  supplanted  and  displaced  on 
appeal  by  the  Judgment  and  discretion  of 
another  officer  in  the  person  of  the  district 
Judge,  then  there  can  be  no  uniform  stand- 
ard in  the  county;  nor  can  there  be  any  uni- 
form judgment  and  discretion  thereon.  The 
board  may  see  the  matter  from  one  view- 
point and  the  district  Judge  from  another 
viewpoint  In  Darby  v.  Pence,  17  Idaho, 
697,  107  Pac.  484,  27  L.  R.  A.  (N.  S.)  1194, 
this  court,  in  considering  the  discretionary 
power  conferred  upon  the  city  council  of 
Botse  City  in  the  matter  of  granting  liquor 
licenses,  said:  "If  the  fact  that  the  appli- 
cant was  a  man  of  good  moral  character  and 
fit  to  carry  on  the  business  and  such  ques- 
tion was  one  which  might  be  reviewed  in 
the  courts,  then,  instead  of  the  common 
council  of  Boise  City  being  the  Judge  of  the 
fitness  of  an  applicant,  as  provided  in  the 
ordinance,  the  court  would  become  the  Judge 
and  the  provisions  of  the  ordinance  would  be 
of  no  force  or  effect  whatever.    Had  the  com- 


mon council  intended  to  leave  the  question 
of  the  applicant's  fitness  to  receive  a  license 
open  to  Investigation  in  the  conrts,  then'  the 
ordinance  would  have  so  provided."  In  the 
Darby  Case  the  court  was  dealing  with  a 
city  ordinance  instead  of  an  act  of  the  Leg- 
islature, but  the  question  of  discretion  was 
there  being  considered.  It  is  not  shown  that 
the  board  of  commissioners  in  any  way  vi- 
olated the  provisions  of  the  statute  in  con- 
sidering and  passing  upon  the  application  of 
the  respondent,  nor  does  it  appear  that  they 
have  in  any  way  acted  arbitrarily.  The  fact 
that  they  had  previously  granted  licenses  to 
two  other  applicants  to  sell  liquors  at  the 
same  place  or  in  the  same  precinct  is  no  evi- 
dence that  they  have  acted  arbitrarily  or  un- 
fairly on  this  application.  The  fact  that  one 
or  two  licenses  have  been  granted  for  the  Sale 
of  intoxicating  liquors  at  a  particular  place 
does  not  entitle  every  other  person  who  ap- 
plies to  have  a  license  to  sell  at  that  place. 
This  fact  would  rather  famish  an  argu- 
ment against  the  granting  of  further  licenses 
for  such  locality.  An  increase  in  the  number 
of  saloons  in  a  rural  community  necessari- 
ly Increases  the  expense  of  properly  exer- 
cising the  police  authority  in  that  community 
and  increases  the  hazards  and  dangers  to 
life  and  property  and  the  peace  and  order 
of  the  communi^. 

The  Judgment  of  the  district  court  sboald 
be  reversed,  and  it  is  so  ordered,  and  the 
cause  Is  lemanded,  with  direction  to  affirm 
the  action  of  the  board  of  commissioners. 
Costs  awarded  in  favor  of  appellant 

STEWART,  O.  jr.,  and  SULLIVAN,  J.,  con- 
cur. 


ANDERSON  t.  BOARD  OP  COM'RS  OP 
LEMHI  COUNTY. 

(Supreme  Court  of  Idaho.    Jane  24, 1912.) 

(Byllalut  bv  the  Court.) 

Intoxicating   Liquors    (|   76*)— Licenses— 
Pboceedinos  to  Pbocube— Review. 

Where  a  board  of  county  commissioners 
grant  or  refuse  to  grant  a  license  to  sell  In- 
toxicating liquors  within  the  county,  the  proper 
remedy  for  an  aggrieved  party  under  section 
1508,  Rev.  Codes,  is  by  appeal  to  the  district 
court. 

[Ed.  Note. — For  other  cases,  see  Intoxicating 
Liquors,  Cent.  Dig.JS  74,  76-79;  Dec.  Dig.  1 
75.*] 

Appeal  from  District  Court,  Lemhi  Coun- 
ty;    James  M.  Stevens,  Judges 

Appeal  by  William  Anderson  from  an  or- 
der of  the  Board  of  County  Commissioners 
of  Lemhi  County  denying  an  application  for 
a  liquor  license.  From  a  Judgment  of  the  . 
district  court  reversing  the  order  of  the 
commissioners,  they  appeal.  Reversed  and 
remanded,  With  directions. 


•For  other  case*  aeeMia*  tvplc  ud  ^ci:ti<a.NUMBBK'ln.£>«c  Dis-  *  Am.  Dig.  Kay-)<«.  BalM  *  Rcv'r  IndWM  1^ 
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X  E.  Ba^kln,  Pros.  Atty,  and  B.  W. 
Whltcomb,  both  of  Salmon,  for  appellant 
F.  J.  Cowen,  of  Salmon,  for  respondent 

AII/SHIE,  J.  This  case  involres  the  same 
state  of  facts  involved  in  the  case  of  Ander- 
son V.  Board,  125  Pac.  188,  Just  decided.  In 
that  case  the  applicant  for  a  liquor  license 
sought  by  writ  of  mandate  to  compel  the 
board  to  issue  the  license.  Feeling,  doubt- 
less, that  there  might  be  a  qaestion  as  to 
the  remedy,  he  also  appealed  from  the  action 
of  the  board  of  commissioners  to  the  dis- 
trict court  In  the  district  court  a  stipula- 
tion waa  entered  into  between  counsel  for 
the  appellant  and  the  board,  showing  that 
the  appellant  had  made  dne  and  regular  ap- 
plication, paid  the  license  tee  and  given  the 
required  bond,  and  that  thereafter  the  board 
considered  and  acted  upon  the  same  and  re- 
fused to  grant  the  license  asked  upon  the 
grounds  "that  the  grantiog  of  such  license 
would  noti  be  condudve  to  the  best  interests 
of  the  community  in  which  the  said  license 
was  sought"  It  was  further  stipulated  and 
agreed  that  the  board  Iiad  granted  the  ap- 
plication of  three  other  persons  to  sell  in- 
toxicating liquors. within  the  municipal  cor- 
poration of  Salmon  City.  The  cause  came 
on  for  trial  in  the  district  oontt,  and  the 
court  adopted  the  stipulati<»i  as  findings  of 
fact  and  as  a  conclusion  of  law  found  that 
the  appellant  had  compiled  with  all  the  re- 
quirements of  the  statute,  and  that  the  ap- 
pellant was  a  fit  person  to  receive  a  license, 
and  that  he  would  be  likely  to  conduct  an 
orderly  place,  and  that  the  board  of  commis- 
sioners had  no  discretion .  in  the  matter  of 
granting  or  refusing  an  application  in  due 
and  regular  form  for  a  license  to  sell  liquors 
within  the  boundaries  of  an  Incorporated 
city.  The  court  thereupon  reversed  the  ac- 
tion of  the  board  of  county  Comihlssioners, 
and  directed  them  to  issue  a  license  to  the 
appellant  to  sell  intoxicating  liquors  within 
the  limits  of  Salmon  City.  The  board  has 
appealed  from  the  order  and  judj^ent 

From  what  has  already  been  said  in  An- 
derson V.  Board  of  Commissioners  of  Lemhi 
County,  125  Pac.  188,  recently  decided  by 
this  court  it  follows  that  appeal  was  the 
appropriate  rraiedy  for  the  appelant  to  pur- 
sue. No  question  arises  in  this  case,  how- 
ever, about  there  being  any  abuse  of  discre- 
tion or  arbitrary  action  in  the  matter,  and 
the  case  has  been  rested  solely  upon  a  ques- 
tion of  law,  namely,  that  the  board  is  not 
vested  with  any  discretion  In  such  matters. 
We  have  held  adversely  to  that  contention 
in  the  Anderson  Case,  and  will  not  further 
discuss  the  question  here.  The  board  bad 
a  discretion  wbich  it  has  regularly  and  legal- 
ly exercised. 

The  judgmoit  of  the  district  court  shoald 
be  reversed,  and  it  is  so  ordered,  and  the 
cause  is  hereby  remanded  with  direction  to 


the  trial  court  to  affirm  the  action  of  tb« 
board  of-  county  commissioners.  Costs 
awarded  in  favor  of  appellant 

STEWART,    a    J.,    and    SULLIVAN,   J., 
concur. 


POWERS  V.  BOISE   CITT. 
(Supreme .  Court  of  Idaho.    July  9,  1912.) 

(Sgnahut  ly  the  Court.) 

1.  TRIAt     (g    1S3*)— COHDUCT    OF    COUNBIX— 

Action  of  Coubt. 

Held,  that  th«  city  waa  not  prejudiced  by 
the  remarks  made  by  counsel  for  respondent  in 
his  argument  to  the  jury, 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  f  316;  Dec.  Dig.  {  133.*] 

2.  Tbial   (J  133*)— Conduct  or  Co0nsei/— 

ACTIOK  OF  COUET. 

The  doctrine  or  rule  laid  down  by  this 
court  in  Goldstone  v.  Rustemeyer,  123  Pac. 
635,  in  regard  to  improper  remarks  made  by 
counsel  during  argument  to  the  jury,  approved. 
[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  I  316;  Dec.  Dig.  {  133.*] 

8.  Municipal  Cokpobm^ons  (H  763,  791*)— 
Sisests—Obstbuction— Notice  to  Citt. 
Boise  City  moat  exercise  reasonable  care 
to  discover  obstructions  or  defects  in  its 
streets  and  sidewalks,  and,  if  such  obstrucUona 
or  defects  remain  for  any  considerable  length 
of  time,  it  is  at  least  constructive  notice  to  the 
city  of  such  obstructions  or  defects. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent.  Dig.  §{  1612-1615,  1847- 
1651;    Dec.  Dig.  U  763,  791.*] 

4.  Municipal  Cobfobations  (|  821*)  — 
Streets — Obstbuctions— Action  fob  Inju- 
bibs — Question  for  Jubt. 

As  to  whether  the  city  has  constructive 
knowledge  of  obstructions  or  defects  in  streets 
and  sidewalks  is  a  question  for  the  jury. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent.  Dig.  §{  1745-1757;  Dec 
Dig.  i  821.*] 

5.  Municipal  Cobpobations  ({  763*)  — • 
Stbeets  —  Obszbuchohs  —  Liabilitt  ojt 
Citt. 

Under  the  charter  of  Boise  City,  the  city 
had  power  to  manage  and  regulate  its  streets 
and  sidewalks,  and  the  privilege  or  power  so 
granted  imposes  a  corresponding  obligation  on 
the  part  of  the  city,  and  such  power  is  coupled 
with  the  implied  obligation  that  ordinary  care 
at  least  will  be  exercised  in  keeping  the  streets 
and  sidewalks  clear  of  obstrnctions  and  de- 
fects, and,  if  it  fails  to  do  so,  it  is  liable  for 
personsd  injuries  occasioned  thereby. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  H  1612-1616;  Dec. 
Dig.  {  763.*] 

6.  Municipal  Cobpobapiionb  fj  764*)  — 
Stbeets — Obbtbuctions— Ca|bx  Bxquibed. 

The  city,  being  liable  for  such  injuries, 
should  prove  a  spur  to  the  officials  to  keep  the 
streets  and  sidewalks  in  a  safe  condition. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent.  Dig.  U  1616-1620;  Dec 
Dig.  I  764.*] 

7.  Municipal  Cobpobations  (|  788*)  — 
Stbeets  —  OBBOsucTioNa — Acts  of  TEtsn 
Pkbbon. 

Where  a  street  or  sidewalk  is  obstmcted 
by  other  persons,  and  the  city  has  either  ac- 
tual or  constructive  notice  thereof,  it  is  pii- 
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marily  Habit  for  Injnricf  reaaltlng  ttierefrom, 
renrdlMf  of  whether  the  abuttinf  owner  or  a 
police  offioar  or  tlie  peraon  who  placad  the 
aama  there  ia  liable  to  the  city. 

[lid.  Note.— For  other  casta,  aee  Municipal 
Corporationa,  Cent.  Dia.  U  1641-1643,  1646, 
1652;  Dec.  Dif.  f  788.*] 

8.  Rktubai.  to  Dibbct  Vebdict— No  Ebbob. 
Beld,  that  the  court  did  not  err  in  refuainc 
to  inatract  the  jnij  to  retnm  a  TetdVct  for  the 
defendant. 

Appeal  from  District  Ootirt,  Ada  Connty; 
John  F.  MacLane,  Judge. 

ActloB  by  Mary  A.  Powera  agalnat  Bolae 
City.  From  a  Judgment  for  idalntlff,  defend- 
ant appeals.    Affirmed. 

Cbas.  F.  Keddoct  and  P.  B.  Cayaney,  both 
of  Bolae  City,  for  appellant  Hawley,  Puck- 
ett  &  Hawley,  of  Boise  City,  for  respondent 

STTLUVAN,  J.  This  action  was  commenc- 
ed to  recover  from  Boise  City  certain  dam- 
ages for  persona]  injuries  sustained  by  the 
plaintiff  on  Jnne  29,  1907.  The  cause  of  the 
injuries  was  the  tripping  and  tailing  by  the 
respondent  OTer  a  telephone  wire  attached 
to  a  pole  which  lay  close  to  the  sidewalk. 
fThe  pole  was  about  20  feet  long  and  6  to 
10  Inches  In  diameter.  The  wire,  which  was 
several  feet  in  length,  was  securely  fastened 
to  the  small  end  of  the  i)oIe  and  extended  on- 
to the  sidewalk,  forming  a  loop,  in  which 
the  plaintiff  caught  her  foot  as  she  wns 
walking  along  the  sidewalk.  The  plaintiff 
was  injured  about  9  o'clock  in  the  evening. 
She  was  walking  in  the  ordinary  manner 
along  the  sidewalk  when  the  accident  oc- 
curred, and  did  not  see  the  wire  until  after 
she  was  thrown  to  the  sidewalk.  The  side- 
walk in  question  had  for  a  long  time  been 
the  main  traveled  throughfare  for  pedestri- 
ans living  south  of  the  Oregon  Short  Line 
Railway  traclc  Other  streets  in  that  vi- 
cinity had  no  crossing  over  the  railroad 
track,  and,  as  this  street  had  a  crossing,  it 
was  generaHy  used  by  people  in  that  vicini- 
ty. The  evidence  shows  that  the  pole  and 
wire  liad  been  in  the  same  position  for  sev- 
eral months  before  the  accident  occurred. 
As  a  result  of  the  accident,  plaintiff  suffer- 
ed Intensely  for  a  number  of  months.  She 
was  seven  weeks  in  bed,  and  it  was  nearly 
two  yean  before  she  could  walk  without 
crutches.  The  evidence  shows  she  suffered 
a  great  deal  of  pain  and  at  the  time  of 
the  trial  was  unable  to  take  a  step  with 
her  left  foot  Prior  to  the  injury  she  was 
a  healthy  woman.  At  the  time  of  the  acci- 
dent she  was  about  66  years  of  age,  with 
an  ezipectancy  of  life  of  16  years.  As  a  re- 
sult ot  the  injury  her  left  leg  is  tliree-quar- 
ters  of  an  inch  shorter  than  the  right  Tlie 
cause  was  tried  to  the  court  with  a  Jury, 
and  the  Jury  rendered  a  verdict  in  favor  of 
the  plaintiff  for  $3,000,  and  Judgment  was 
entered  for  that  amount  on  said  verdict 
The  appeal  is  from  the  Judgment 


1.  Several  errors  are  aislgned  as  to  the 
rejection  and  admission  of  evidence.  We 
have  examined  those  assigned  errors  and 
are  fully  satlsfled  that  the  court  did  not  err 
in  the  admission  or  rejection  of  such  evl* 
dence. 

2b  The  denial  of  the  appellanf  ■  motion  for 
a  nonsuit  is  assigned  as  error.  A  motion 
for  a  nonsuit  was  Interposed  at  the  close  of 
plaintifTa  testimony  and  denied.  Thereafter 
at  the  close  of  all  the  testimony  In  the  case 
the  motion  was  renewed  and  denied.  Upon 
a  careful  examination  of  the  matter,  yn 
llnd  that  the  court  did  not  err  In  denying 
said  motions. 

[1]  8.  It  appears  that  counsel  for  plaintiff 
stated  during  his  argument  that  Boise  City, 
would  have  a  remedy  against  the  Rocky 
Mountain  Bell  Telephone  Company  to  re- 
cover any  Judgment  that  might  be  rendered 
against  it  In  this  case,  and  was  thereupon 
interrupted  by  counsel  for  defendant,  who 
requested  the  court  to  instruct  the  Jury  that 
such  remarks  should  not  be  considered  b^ 
them  in  the  case,  and  the  court  thereupon 
said:  "The  Jury  is  instructed,  in  response 
to  counsel's  request,  that  the  only  question 
for  them  to  consider  in  this  case  is  the  lia- 
bility of  the  defendant,  Boise  City,  to  the 
plaintiff,  and  not  the  liability  as  between 
Boise  City  and  the  Bell  I'elephone  Company 
or  any  other  parties  not  mentioned  in  this 
record."  So  far  as  the  record  is  concerned, 
that  closed  the  incident  It  appears  from 
the  record  that  the  question  was  mooted,  at 
least  as  to  whether  the  Bell  Telephone  Com- 
pany was  the  responsible  party.  Instruction 
No.  7  given  by  the  court  is  as  follows:  "The 
Jury  is  Instructed  that  the  fact  as  admitted 
in  the  answer  of  the  defendant  that  the 
pole  and  wire  causing  the  injury  in  this  case 
belonging  to  the  Rocky  Mountain  Bell  Com- 
pany, did  not  in  any  way  relieve  the  defend- 
ant from  Its  duty  to  keep  the  said  pole  and 
wire  from  causing  an  unreasonable  otNitmo- 
tlon  to  the  pedestrians  using  ordinary  care 
in  walking  on  the  board  walk  in  question 
in  this  case.  If  the  city  was  negligent,  as 
set  forth  in  these  Instructions,  then  it  is  no 
defense  for  it  to  say  that  the  Rocky  Moun- 
tain Bell  Telephone  Company  was  also  neg- 
ligent" This  instruction  indicates  that  said 
matter  had  been  considered  by  the  court, 
and  we  are  fully  satisfied  from  the  whole 
record  that  the  appellant  was  not  prejudiced 
by  said  statement  made  by  counsel. 

[2]  It  was  contended  by  counsd  for  re- 
spondent that  the  rule  laid  down  by  this 
court  In  Goldstone  v,  Rustemeyer,  21  Idaho^ 
703,  123  Pac.  635,  is  not  supported  by  the 
weight  of  authority.  However,  this  court 
has  approved,  the  rule  there  laid  down  in 
Petajanleml  v.  Washington  Water  Power  Co., 
124  Pac.  783,  and  in  referring  to  the  argo- 
ment  of  counsel  made  to  a  Jury,  this  court 
there  said:     "We  have  examined  it  farga> 
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,ment  of  cftunsel)  wltb  care  and  must  say. 
that  It  was  of  sucb  a  nature  as  could  not 
well  be  approved  by  any  court  and  was  cal- 
culated to  prejudice  tbe  Jury  ratber  tban  to 
fumlsb  them  any  aid  In  tbe  way  of  fact  or 
argument  upon  wbicb  to  base  a  verdict.  If 
.tbere  was  any  doubt  as  to  tbe  Justice  of  tbe 
verdict  in  tbis  case,  tbe  court  would  be  Justi- 
fied in  reversing  tbe  Judgment  on  account  of 
tbe  prejudicial  statements  and  arguments 
,made  by  counsel  for  respondent" — and  cited 
witb  approval  Goldstone  v.  Rustemeyer,  su- 
,pra.  This  court  has  no  inclination  to  depart 
from  the  rule  laid  down  in  the  Rustemeyer 
Case.  Counsel  must  keep  themselves  within 
reasonable  bounds  in  making  their  argu- 
ments to  tbe  Jury,  and  not  make  statements 
outside  of  tbe  record  with  the  clear  purpose 
of  prejudicing  tbe  Jury. 

£3]  4.  It  is  also  contended  that  tbere  Is 
no  evidence  showing,  or  tending  to  show, 
that  Boise  City  bad  no  notice,  actual  or 
constructive,  of  the  condition  of  said  pole 
and  wire  lying  along  tbe  sidewalk.  Tbere  is 
nothing  in  this  contention,  as  it  appears  frona 
the  evidence  that  said  pole  witb  tbe  wire  at- 
tached had  been  lying  by  tbe  sidewalk  for 
two  or  three  months  at  least  It  is  tbe  duty 
of  tbe  city  officers  to  be  vigilant  in  keeping 
its  streets  and  sidewalks  in  repair  so  that 
tbe  traveling  public  will  not  be  injured  by 
defects  therein.  In  note  to  the  case  of  Elam 
V.  Mt.  SterUng,  20  L.  R.  A.  (N.  S.)  on  page 
725,  it  Is  stated:  "The  city  should  exercise 
reasonable  care  to  discover  defects  and  ob- 
structions In  Its  streets  and  sidewalks,  and 
tbe  performance  of  this  duty  requires  their 
inspection,  and  tbe  existence  of  such  a  de- 
fect or  obstruction  for  a  long  time  warrants 
tbe  conclusion  of  actual  knowledge  thereof." 

[4]  And  whether  tbe  city  bad  constructive 
knowledge  is  a  question  for  the  Jury. 

[8]  Boise  City  was  given  powei?  over  Its 
streets  and  sideWalks  and  highways  by  its 
charter.  It  appears  that  the  Legislature 
bad  been  very  liberal  in  granting  powers  to 
Boise  City  under  Its  special  charter,  which 
was  In  force  at  the  time  this  accident  oc- 
curred. And  whenever  a  state  gives  a  power 
to  a  municipality  to  manage  and  regulate  its 
streets  and  sidewalks,  then  the  city  must  as- 
sume the  responsibility  for  the  careful  man- 
agement thereof.  The  privilege  so  granted 
calls  for  a  corresponding  obligation  on  the 
part  of  the  city,  and  the  power  so  granted  is 
not  free  from  any  conditions,  for  it  is  cou- 
pled witb  tbe  implied  obligation  that  ordi- 
nary care  will  be  exercised  in  its  use.  Tbe 
Supreme '  Court  of  this  state  has  held  that 
cities  under  the  general  law  and  incorporat- 
ed under  the  general  laws  of  Idaho  (which 
general  laws  give  far  less  privileges  to  those 
cities  than  are  given  to  Boise  City  under  its 
siiecial  charter)  are  responsible  for  negli- 
gence in  caring  for  their  sidewalks.  In  the 
case  of  Carson  v.  City  of  Genesee,  9  Idaho, 
244,  74  Pac.  862,  108  Am.  St  Rep.  127,  tbis 


court  held  that  cities  and  villages  incorporat- 
ed under  general  laws  of  the  state  are  liable 
In  damages  for  negligent  discharge  of  the 
duty  of  keeping  such  streets  and  alleys  in  & 
reasonably  safe  condition  for  use  by  trav- 
elers in  the  usual  modes,  and  that  such  lia- 
bility exists  in  tbe  absence  of  a  specific  stat- 
ute imposing  It;  that  such  liability  results 
from  the  exclusive  control  granted  over  tbe 
streets  and  the  duty  imposed  to  keep  them 
In  repair  and  tbe  power  granted  to  raise 
adequate  revenue  therefor.  Ttiat  case  seems 
to  be  a  leading  case,  and  tbe  note  thereto 
in  108  Am.  St  Rep.  127,  covers  38  pages  and 
is  very  exhaustive.  This  court  said  in  the 
Carson  Case  that:  "In  such  communities  the 
travel  both  by  day  and  night  is  so  much 
greater  in  comparison  with  tbe  travel  over 
the  country  at  large  that  tbe  maintenance 
of  good  and  safe  thoroughfares  for  tbe  pro- 
tection of  life  and  property  becomes  an  ur- 
gent necessity,  and  such  corporations  should 
be  held  liable  for  a  negligent  discharge  of 
that  duty.  The  application  of  tbis  prin- 
ciple should  prove  a  spur  to  the  officials 
of  such  corporations  to  keep  tbe  streets  and 
sidewalks  In  a  safe  condition  for  tbe  uses 
to  which  they  are  dedicated.  Its  denial 
would  be  to  defeat  tbe  plainest  Justice  In 
many  instances." 

[6]  City  officials  must  understand  that  If 
they  neglect  to  keep  the  streets  and  alleys 
In  proper  repair,  and  Injury  results  from 
sucb  negligence,  the  city  is  liable  for  tbe  dam- 
ages, and  the  officer  who  neglects  bis  duty 
in  making  proper  inspection  of  the  streets 
and  sidewalks,  by  reason  whereof  personal 
injury  results,  is  liable  to  tbe  city.  As  bear- 
ing upon  tbis  question,  see  the  following 
Idaho  cases:  Moreton  v.  Village  of  St  An- 
thony, 9  Idaho,  632,  75  Pac.  262;  Village 
of  Sand  Point  v.  Doyle,  11  Idaho,  642,  83 
Pac.  598,  4  L;  R.  A.  (N.  S.)  810;  Eaton  V. 
City  of  Welser,  12  Idaho,  544,  86  Pac.  641, 
118  Am.  St  Rep.  225;  Miller  v.  Village  of 
Mullan,  17  Idaho,  28,  104  Paa  660,  19  Ann. 
Cas.  1107. 

[7]  Although  the  city  did  not  place  said 
telephone  pole  and  wire  by  said  sidewalk, 
the  city  nevertheless  is  primarily  liable,  not- 
withstanding the  negligence  of  a  third  party 
in  placing  said  pole  by  tbe  sidewalk.  It  is 
the  primary  and  absolute  duty  of  the  city  to 
keep  its  streets  and  alleys  reasonably  safe, 
and  that  duty  Extends  to  all  obstructions 
placed  therein,  no  matter  by  whom.  The 
primary  fault  and  liability  may  be  that  of 
an  abutting  owner  or  a  police  officer  or  of 
a  stranger,  yet  the  city  will  be  liable.  6 
Thompson  on  Negligence,  {  6170. 

[I]  5.  The  refusal  of  the  court  to  Instruct 
the  Jury  to  return  a  verdict  for  the  defend- 
ant Is  assigned  as  error.  That  contention 
Is  without  merit  The  court  did  not  err  in 
refusing  to  give  such  Instruction. 

We  "have  considered  the  other  errors  as- 
signed, but  shall  not  refer  to  them  in  detail 
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here.  It  Is  snfBclent  to  say  that  we  find 
no  rerersible  error  In  tbe  record,  and  the 
Judgment  must  be  afitrmed,  and  it  Is  so  or- 
dered, with  costs  iu  favor  of  the  respondent. 

STEWART,  C.  J.,  and  AILSHIE,  J.,  con- 
cur. 


McCORNICK  V.  BROWN  et  al. 
(Supreme  Conrt  of  Idaho.    May  31,  1912.) 

(Syllabtu  (y  the  Court.) 

1.  Mortgages    (J  445*)— AcnoNS  to  Fobb- 

CLOSE — PLEA)DIN0. 

A  complaint,  which  allpKeii  that  M.  S.  ex- 
ecuted and  delivered  to  W.  S.  McC.  four  prom- 
issory notes  personally,  and  thereafter  that  a 
mortgage  upon  certain  mining  claims  was  ex- 
ecuted and  delivered  by  M.  S.  personally,  and 
by  W.  D.  S.  and  P.  S.  S.  and  E.  B.  S.  Van  H., 
for  tbe  purpose  of  securing  such  several  notes 
executed  and  delivered  by  M.  S.,  and  that  such 
notes  have  not  been  paid  and  the  amount  is 
due,  states  a  cause  of  action  against  M.  S.  per- 
•onally  and  W.  D.  S.,  P.  S.  S.,  and  B.  B.  S. 
Van  H.  for  tbe  foreclosure  of  such  mortgage. 
[Ed.  Note. — For  other  cases,  see  Mortgages, 
Cent.  Dig,  H  1308,  1309,  1318;  Dec.  Dig.  { 
445.«) 

2.  MoBTOAOEs    (I  486*)— AcnoNB  to   Fobe- 
CLo  SB— Decree. 

In  an  action  to  foreclose  a  mortgage  given 
to  secure  notes  executed  by  M.  S.,  where  such 
mortgage  is  executed  by  M.  S.,  W.  D.  S.,  P.  8. 
S.,  and  E.  B.  S.  Van  H.,  and  describes  certain 
mining  claims,  and  a  decree  of  foreclosure  is 
made  by  the  trial  court,  the  decree  should  be 
personally  against  M.  8.  and  for  a  foreclosure 
of  all  right,  title,  and  personal  interest  of  M. 
S.,  W.  D.  S.,  P.  S.  S.,  and  E.  B.  S.  Van  H., 
in  and  to  the  property  described  in  tbe  mort- 
gage. 

[Ed.  Note.— For  other  cases,  see  Mortgages, 
Cent.  Dig,  SI  1404-1411,  1470;  Dec.  Dig.  { 
486.  •] 

3.  MoBTGAOEs    (8   481*)— Actions  to  Fore- 
close— Findings — Sufficiency. 

Where  an  action  is  brought  to  foreclose  a 
mortgage  against  several  parties,  and  the  com- 
plaint alleges  that  tbe  mortgage  was  executed 
by  such  persons,  and  the  answer  denies  such 
execution,  and  it  appears  from  the  proof  that 
such  execution  was  by  power  of  attorney,  and 
the  court  makes  a  finding  that  the  defendants 
did  execute  such  mortgage,  such  finding  is  suf- 
ficient upon  the  issues  made  by  the  pleadings, 
and  it  was  not  reversible  error  on  tbe  part  of 
the  court  in  failing  to  find  whether  tbe  attorney 
in  fact  was  duly  authorized  to  siftn  the  mort- 
gage as  such  attorney  in  fact.  The  finding  of 
the  ultimate  fact  in  issue  in  the  case,  to  wit, 
that  the  defendants  executed  the  mortgage, 
was  sufficient  under  the  issues  made  by  the 
pleadings. 

[Ed.  Note. — For  other  cases,  see  Mortgages, 
Cent.  Dig.  f  1400;   Dec.  Dig.  |  481.*] 

Appeal  from  District  Court,  Blaine  Coun- 
ty; E.  A.  Walters,  Judge. 

Action  by  W.  S.  McComlck  against  M. 
Shaughnessy,  personally  and  as  trustee  un- 
der the  will  of  Eudora  Shaughnessy,  deceas- 
ed, and  others.  On  the  death  of  defendant 
M.  Shaughnessy,  his  administrator,  Fred 
Brown,  was  substituted  as  a  party  to  the 
action  and  decree.     From   a   Judgment  for 


j>1alntiff,  defendants  appeaL     Modified  and 
affirmed. 

Lynne  F.  Clinton,  of  Boise,  for  appellants. 
Henderson,  Pierce,  Critchlow  &  Barrette,  of 
Salt  Lake,  and  Sullivan  &  Sullivan,  of  Boise, 
for  respondent. 

STEWART,  C.  J.  This  action  was  com- 
menced in  tbe  district  court  of  the  Fourth 
Judicial  district  in  and  for  Blaine  county  by 
W.  S.  McComlck,  doing  business  as  W.  S. 
McCornlck  &  Co.,  against  M.  Shaughnessy 
personally,  and  as  executor  and  trustee  un- 
der the  win  of  Eudora  Shaughnessy,  deceas- 
ed, Philip  S.  Shaughnessy,  Walter  D.  Shaugh- 
nessy, and  Eudora  B.  Shaughnessy  Van 
Horn,  for  tbe  foreclosure  of  a  mortgage  upon 
a  group  of  mining  claims  consisting  of  tbe 
Monarch  Lode,  Lot  No.  37,  Bay  State  Lode, 
Lot  No.  38,  Bon  Ton  Lode,  Lot  No.  39,  and 
Mountain  Boy  Lode,  Lot  No.  40,  in  tbe  coun- 
ty of  Blaine. 

The  complaint  alleges  that  the  defendant 
M.  Shaughnessy,  is  indebted  to  the  plaintiff 
upon  four  certain  promissory  notes  execut- 
ed by  M.  Shaughnessy  to  plaintiff  as  follows: 
One  promissory  note  dated  January  2,  1906, 
for  the  sum  of  $2,623;  one  promissory  note 
dated  April  2,  1906,  for  the  sum  of  $250;  one 
promissory  note  dated  February  8,  1907,  for 
the  sum  of  $250;  and  one  promissory  note 
dated  April  12,  1907,  for  the  sum  of  $250. 
It  Is  also  alleged  that  on  the  8th  day  of  Feb- 
ruary, 1907,  the  defendant  M.  Shaughnessy 
personally  and  as  executor  and  trustee  under 
the  will  of  Eudora  Shaughnessy,  deceased, 
Walter  D.  Shaughnessy,  Philip  S.  Shaughnes- 
sy, and  Eudora  B.  Shaughnessy  Van  Horn, 
for  the  purpose  of  securing  the  payment  of 
the  several  notes  so  given,  made,  executed, 
and  delivered  to  the  plaintiff  a  certain  deed 
of  conveyance  in  the  nature  of  a  mortgage 
upon  the  property  described  in  the  complaint. 
This  mortgage  is  attached  to  tbe  complaint, 
and  It  appears  that  the  same  is  signed  as 
follows:  "M.  Shaughnessy,  personally  and 
as  executor  and  trustee  under  the  last  will 
of  ICudora  Shaughnessy,  deceased;  Walter 
D.  Shaughnessy,  by  M.  Shaughnessy,  his  at- 
torney in  fact;  Philip  S.  Shaughnessy,  by  M. 
Shaughnessy,  his  attorney  in  fact;  Eudora 
B.  Shaughnessy  Van  Horn,  by  M.  Shaugh- 
nessy, her  attorney  in  fact"  The  recording 
of  the  mortgage  is  alleged,  and  also  that  the 
plaintiff  was  the  bolder  of  the  notes,  and 
that  the  same  had  not  been  paid,  and  that 
there  Is  due  thereon  the  principal  and  in- 
terest and  attorney's  fees,  and  a  decree  of 
foreclosure  ,1s  demanded. 

The  record  in  this  case  contains  a  copy  of 
a  demurrer  filed  by  M.  Shaughnessy  as  exec- 
utor and  trustee  under  the  wUl  of  Eudora 
Shaughnessy,  deceased,  while  tbe  order  of 
the  trial  court  recites  the  action  of  the  court 
upon  the  demurrer  as  follows:  "Tbe  defend- 
ants herein,  M.  Shaughnessy,  personally,  and 
as  executor  and  trustee  under  tbe  will  of 
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Eudora  Shangbhessy,  deceased,  Philip  S. 
Shaughnessy,  Walter  D.  Shaughnessy,  and 
Eudora  B.  Shaughnessy  Van  Horn,  having 
heretofore,  by  their  attorneys,  Interposed  de- 
murrers to  the  complaint  of  plaintiff  here- 
in, and  the  same  having  heretofore  been  ar- 
gued and  submitted  to  the  court,  and  the 
court  being  now  fully  advised  In  the  prem- 
ises, it  is  ordered  that  the  said  demurrers 
and  each  of  them  be  and  the  same  are  here- 
by overruled.  •  •  * "  There  is  some  con- 
troversy between  counsel  as  to  whether  de- 
murrers were  filed  by  Philip  S.  Shaughnessy, 
Walter  D.  Shaughnessy,  and  Eudora  B. 
Shaughnessy  Van  Horn ;  but  from  this  record 
we  are  inclined  to  think,  from  the  order  of 
the  trial  court  that  demurrers  were  filed  by 
all  of  the  defendants,  and  this  court  will  con- 
sider the  complaint  as  though  demurrers  had 
been  filed  by  all  of  the  defendants. 

The  demurrer  is  upon  the  grounds:  First, 
that  the  complaint  does  not  state  facts  suffi- 
cient to  constitute  a  cause  of  action  against 
the  defendant,  as  executor  or  trustee  under 
the  will  of  Eudora  Shaughnessy,  deceased. 
Second,  that  the  con^jlalnt  Is  insufficient  in 
that:  (a)  It  does  not  sufficiently  appear  that 
the  defendant  was  ever  appointed,  or  now 
is,  the  executor  or  trustee  under  the  will  of 
Eudora  Shaughnessy,  deceased;  (b)  It  does 
not  appear  that  any  demand  was  ever  made 
upon  the  defendant  M.  Shaughnessy  for  the 
payment  of  the  note  referred  to  in  the  com- 
plaint for  the  sum  of  ^50,  dated  February 
8,  1007;  (c)  It  does  not  appear  that  any  de- 
mand was  ever  made  upon  the  defendant  M. 
Shaughnessy  for  the  payment  of  the  note 
referred  to  in  said  complaint,  dated  April  2, 
1907;  (d)  it  does  not  appear  that  the  note 
dated  April  12,  1007,  was  secured  by  the  al- 
leged assignment  referred  to  in  the  com- 
plaint Third,  that  the  complaint  does  not 
sufficiently  set  forth  or  show  that  the  defend- 
ant M.  Shaughnessy  had  the  authority  to  ex- 
ecute or  deliver  the  mortgage  described  in 
the  complaint.  Fourth,  that  the  complaint 
is  Insufficient  because  it  does  not  appear  that 
M.  Shauglmessy  had  the  authority  to  execute 
or  deliver  the  assignments  on  property  held 
by  him  as  executor  and  trustee  under  the 
will  of  Eudora  Shaughnessy,  deceased,  to 
secure  bis  own  private  and  individual  In- 
debtedness. This  demurrer  was  overruled, 
and  an  answer  was  filed. 

The  answer  admits  the  execution  of  the 
mortgage,  sought  to  be  foreclosed,  by  M. 
Shaughnessy,  in  person  and  as  executor  and 
trustee,  but  denies  the  authority  of  Shaugh- 
nessy to  execute  the  same  as  executor  or 
trustee,  and  denies  that  Walter  D.  Shaugh- 
nessy, Philip  S.  Shaughnessy,  and  Eudora 
B.  Shaughnessy  Van  Horn  executed  or  de- 
livered said  mortgage.  The  answer  also  ad- 
mits that  M.  Shaughnessy,  acting  as  attor- 
ney in  fact,  executed  the  mortgage,  but  de- 
nies that  Shaughnessy  had  any  right  or  au- 
thority to  execute  or  deliver  the  same^  and 


admits  that  the  defendant  H.  ^angbueasy, 
personally,  and  assuming  to  act  as  executor 
and  trustee  under  the  will  of  Eudora  Shaugh- 
nessy, and  as  attorney  in  fact  for  Philip  S. 
Shaughnessy,  Walter  D.  Shaughnessy,  and 
Eudora  B.  Shaughnessy  Van  Horn,  execut- 
ed and  delivered  the  mortgage.  The  answer 
also  alleges  that  the  property  described  in 
the  mortgage  belonged  to  the  estate  of  Su- 
dors Shaughnessy,  deceased,  and  that  such 
estate  was  under  probate  In  the  district 
court  of  Blaine  county;  that  Philip  S. 
Shaughnessy,  Walter  D.  Shaughnessy,  and 
Eudora  B.  Shaughnessy  Van  Horn  are  the 
children  of  Eudora  Shaughnessy,  deceased, 
and  as  such  are  heirs  under  the  will  of 
Eudora  Shaughnessy,  deceased;  that  H. 
Shaughnessy  in  executing  the  mortgage  as- 
sumed to  act  as  executor  and  trustee  of 
the  will  of  Eudora  Shaughnessy,  deceased, 
and  also  attorney  in  fact  for  Philip  Shaugh- 
nessy, Walter  D.  Shaughnessy,  and  Eudora 
B.  Shaughnessy  Vaji  Horn  in  the  execution 
and  delivery  of  the  mortgage;  and  that  the 
Indebtedness  and  the  whole  thereof  was  a 
personal  Indebtedness  of  M.  Shaughnessy. 

The  cause  was  tried  to  the  court,  and  find- 
ings of  fact,  conclusions  of  law,  and  Judg- 
ment entered.  In  the  findings  of  fact  the 
trial  court  found  that  the  defendant  M. 
Shaughnessy  was  Indebted  upon  the  notes 
set  out  in  the  complaint;  that  on  the  0th 
day  of  February,  1907,  M.  Shaughnessy  per- 
sonally and  as  executor  and  trustee  under 
the  last  will  of  Eudora  Shaughnessy,  deceas- 
ed, Walter  D.  Shaughnessy,  PhUip  S.  Shaugh- 
nessy, and  XtUdora  B.  Shaughnessy  Van 
Horn,  for  the  purpose  of  securing  the  pay- 
ment of  said  notes,  executed  and  delivered 
the  conveyance  as  a  mortgage  described  In 
the  complaint;  that  the  plaintiff  is  owner  of 
the  notes.  As  conclusions  of  law  the  court 
found:  First,  that  the  plaintiff  was  entitled 
to  judgment  against  M.  Shaughnessy  for  the 
principal  and  interest  due  upon  the  notes 
and  attorney's  fees;  second,  tliat  the  plain- 
tiff was  entitled  to  a  decree  declaring  the 
mortgage  described  in  the  complaint  to  be  a 
lien  upon  the  property  described,  and  fore- 
closing the  same,  and  for  the  sale  of  said 
property,  with  the  privilege  of  redemption 
within  six  months  from  the  date  of  said 
sale;  and  thereon  entered  a  decree  de- 
claring that  plaintiff  recover  from  the  de- 
fendant M.  Shaughnessy  the  amount  due  on 
said  notes  and  Interest  and  attorney's  fees, 
and  that  the  mortgage  be  declared  a  lien 
upon  the  property  described,  and  that  the 
same  be  foreclosed  and  the  property  sold. 
This  appeal  Is  from  the  Judgment  and  de- 
cree. 

[1]  It  is  contended  on  behalf  of  appellant 
that  the  complaint  Is  defective  because,  the 
action  being  a  proceeding  to  foreclose  a 
mortgage  against  an  estate,  the  complaint 
should  allege:  First,  the  presentation  of  the 
claim  to  the  executor  or  trustee;    second, 
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that  there  was  ap  ekecntot  and  trustee  ef 
the  estate  of  Eudora  Shaughnessy,  deceased ; 
tblrd,  that  the  complaint  does  not  allege  an 
express  waiver  of  recourse  against  any  oth- 
er property  of  the  estate;  fourth,  that  the 
complaint  does  not  allege  that  Shaughnessy 
was  an  attorney  in  fact  for  the  other  de- 
fendants alleged  to  hare  signed  tlie  mort- 
gage by  power  of  attorney,  or  that  M. 
Shangfaneesy  bad  authority  to  execute  the 
mortgage. 

As  to  this  being  an  action  to  foreclose  a 
mortgage,  there  can  be  no  question.  From 
the  aliegatlona  of'  the  complaint  It  clearly 
appears  that  the  action  Is  against  M.  Shaugh- 
nessy, personally,  for  the  debt  represented  by 
the  notes  and  described  in  the  complaint, 
and  for  a  foreclosure  of  the  mortgage  as 
against  M.  Shaughnessy  ahd  Philip  S. 
Shaughnessy,  Walter  D.  Shaughnessy,  and 
Mary  D.  Shaughnessy,  upon  the  property 
described  in  the  complaint,  and  that  the  ac- 
tl<Hi  Is  not  against  M.  Shaughnessy  as  ex- 
ecutor or  trustee  of  the  estate  of  Eudora 
Shaughnessy,  deceased.  This  being  true.  It 
was  not  necessary  to  allege  in  the  complaint 
that  the  claim  was  presented  to  M.  Shaugh- 
nessy as  executor  or  trustee  of  the  estate 
of  Eudora  Shaughnessy,  deceased,  or  that 
there  was  an  executor  or  trustee  of  the  es- 
tate of  Endora  Shaughnessy,  deceased. 

There  are  no  allegations  In  the  complaint 
or  any  claim  made  in  this  action  that  M. 
Shaughnessy  was  in  possession  of  any  prop- 
erty as  executor  or  trustee  of  the  last  will 
of  Endora  Shaughnessy,  deceased,  or  that 
this  was  a  proceeding  against  such  estate. 
From  the  complaint  it  is  aiH>arent  that  the 
action  is  against  certain  persons,  naming 
them,  who  are  alleged  to  have  executed  a 
mortgage,  and  in  the  complaint  they  were  de- 
scribed by  the  same  names  as  their  signatures 
appeared  to  the  mortgage,  and  the  use  of 
the  words  "executor  and  trustee"  Is  merely 
a  description  of  the  person  and  is  so  treated 
In  this  action. 

Whether  the  complaint  was  insufficient  be- 
cause it  is  not  alleged  that  Shaughnessy  was 
attorney  In  fact  for  the  other  defendants 
and  had  power  and  authority  to  execute  the 
mortgage  Is  immaterial,  because  It  is  spe- 
cifically alleged  in  the  complaint  that  the 
persons  whose  names  appear  as  signers  of 
the  mortgage  executed  the  mortgage.  The 
manner  of  execution  was  a  matter  of  de- 
fense, and  the  complaint  was  sufficient,  as 
it  alleged  that  the  mortgage  was  executed 
by  the  parties  named.  31  Cyc.  1625.  We 
think,  therefore,  that  the  complaint  was  suf- 
ficient and  states  a  cause  of  action  for  the 
foreclosure  of  the  mortgage  against  the  de- 
fendant M.  Shaughnessy  personally,  and  the 
other  defendants  named  In  the  complaint 
who  are  alleged  to  hare  executed  and  dellv- 
ered  the  mortgage. 

[3]  The  next  question  presented  upon  ap- 
pMl  ia  that  the  court  failed  to  find  that  M. 


Shaughnessy  had  tfuthority  to  execute  the 
mortgage  on  behalf  ct  the  other  defendants 
as  their  attorney  in  fact.  The  court  did 
find  that  "the  mortgage  was  executed  by  the 
defendants,  M.  Shaughnessy  personaKy,  and 
as  executor  and  trustee  under  the  last  will 
of  Eudora  Shaughnessy,  deceased,  Walter  D. 
Shaughnessy,  Philip  S.  Shaughnessy,  and 
Eudora  B.  Shaughnessy  Van  Horn,  for  the 
purpose  of  securing  the  payment  of  several 
promissory  notes  so  given  as  aforesaid." 
TUs  is  a  finding  of  the  ultimate  fact  in  is- 
sue in  the  case,  to  wit,  that  said  defendants 
executed  the  mortgage.  The  answer  denied 
that  these  d^endants  executed  said  mortgage. 
This  was  a  direct  Issue  of  fact,  and,  when 
the  court  fotmd  that  the  defendants  had  ex- 
ecuted the  mortgage,  it  was  a  finding  on  the 
ultimate,  material  fact,  put  in  issue  by  the 
pleadings.  The  defendants  in  the  case  of- 
fered no  evidence  on  tiehalf  of  defendants 
sustaining  the  allegations  of  the  answer,  or 
whidi  in  any  way  controverted  the  allega- 
tions of  the  complaint.  The  court  having 
made  this  finding,  such  finding  gave  the 
plaintiff  the  ri^t  to  recover  upon  the  issue 
made.  There  were  no  independent  acts  upon 
which  the  court  was  required  to  make  a  find- 
ing. 

In  the  case  of  Later  v.  Haywood,  14  Idaho, 
45,  03  Pac.  374,  this  court  said:  "These 
principal  probative  facts  ma;  have  all  been 
true,  when  separately  stated,  yet.  If  taken 
as  a  whole,  and  eadi  modified,  limited,  and 
explained  by  the  other,  as  one  transaction, 
It  stiU  might  have  i>een  true  that  all  these 
matters  constituted  one  and  the  same  trans- 
action, and  that  the  deed  from  Hill  to  the 
defendant  was  in  fact  and  in  truth  a  mort- 
gage. The' plaintiffs  were  entitled  to  a  find- 
ing upon  this  issue.  It  is  the  'bone  of  con- 
tention' imder  the  pleadings,  and  it  Is  the 
center  about  which,  and  to  support  which, 
all  the  evidence  would  certainly  have  to  be 
directed  under  the  pleadings.  A  finding  up- 
on this  question  would  certainly  affect  and 
control  the  judgment  to  be  entered.  If  the 
finding  upon  this  material  issue  was  in  fa- 
vor of  the  plaintiff,  it  is  apparent  that  the 
Judgment  must  follow  the  finding  and  also 
be  in  favor  of  the  plaintiff."  In  support  of 
this  rule  we  also  cite  Adams  v.  Crawford, 
116  Cal.  495,  48  Pac.  488;  88  Cyc.  196«. 

The  evidence  Introduced  in  the  trial  of 
the  case  Is  not  before  this  court,  and  It  will 
be  presumed.  In  the  absence  of  such  evi- 
dence, that  the  evidence  was  sufficient  to 
Justify  the  trial  court  in  finding  that  the 
mortgage  was  executed  by  the  defendants. 

The  Judgment  is  clearly  in  accordance  with 
the  findings  of  fact  and  conclusions  of  law, 
and  clearly  shows  upon  its  face  that  the 
court  did  not  decree  a  Hen  on  property  of 
the  estate  of  Eudora  Shaughnessy,  deceased. 
The  Judgment  declares  a  lien  on  the  proper- 
ty described  in  the  mortgage,  and  Includes 
any  interest  therein  which  may  belong  to 
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tbe  defendants.  Connsel  for  defendants  Wal- 
ter D.  Shaughnessy,  FhUip  S.  Shaogbnessy, 
and  Eudora  B.  Shaughnessy  Van  Horn,  upon 
the  appeal,  argue  that  the  findings  do  not 
show  that  the  mortgage  was  executed  by 
them  personally  and  not  by  their  attorney 
In  fact,  and  that  tbe  evidence  does  not  show 
that  It  was  for  tbeir  own  benefit  exclusively. 
The  evidence  Is  not  here,  and  we  are  unable 
to  say  what  It  proves.  It  may  be  that  they 
expressly  requested  the  plaintiff  to  loan  tbe 
money  to  M.  Sbaughnessy  on  tbe  giving  of 
the  mortgage,  and,  in  the  absence  of  any- 
thing to  the  contrary,  this  court  will  pre- 
sume that  the  evidence  so  showed.  And  If 
the  money  was  loaned  by  tbe  plaintiff  to 
Sbaughnessy,  and  Sbaughnessy  was  to  pay 
tbe  same  over  to  tbe  defendants  and  failed 
to  do  so,  it  was  a  matter  of  defense,  and 
should  have  been  pleaded  and  some  evidence 
presented  to  this  court  upon  which  such 
question  could  have  been  determined. 

[2]  Objection  Is  also  urged  against  the 
form  of  the  decree.  It  Is  claimed  that  the 
same  is  against  an  estate  In  the  property 
described  in  tbe  mortgage,  and  that  tbe  de- 
cree limits  the  period  of  redemption  to  six 
months.  We  taave  carefully  examined  tbe 
decree  in  this  case  and  find  nothing  in  tbe 
decree  wblcb  Justifies  such  a  contention. 
Tbe  first  part  of  tbe  decree  is  to  the  effect 
"that  the  plaintiff  do  have  and  recover  from 
tbe  defendant  M.  Sbaughnessy  tbe  sum  of 
$3,373,"  with  cerUin  interest  and  attorney's 
fees.  This  part  of  tbe  decree  la  against  M. 
Sbaughnessy,  personally.  It  then  further 
provides:  "That  tbe  mortgage  set  forth  In 
tbe  complaint  in  this  action  and  described 
and  referred  to  in  tbe  findings  of  fact  here- 
in be  and  the  same  is  declared  to  be  a  lien 
upon  tbe  property  therein  described." 

Tbe  decree,  in  so  far  as  the  foreclosure  of 
tbe  mortgage  and  the  Interest  In  tbe  prop- 
erty Included  in  said  mortgage,  is  somewhat 
Indefinite  and  uncertain,  and  should  l>e  modi- 
fied, and  the  decree  declare  "that  the  mort- 
gage set  forth  In  the  complaint  and  referred 
to  In  tbe  findings  of  fact  is  a  lien  upon  what- 
ever Interests  tbe  defendants  personally  bad 
in  the  property  described  in  the  mortgage 
and  complaint,  to  wit,  tbe  Honarcb  Lode  No. 
73,  Survey  No.  37,  Bay  State  Lode  No.  74, 
Survey  No.  38,  Bon  Ton  Lode  No.  75,  Survey 
No.  39,  and  Mountain  Boy  Lode  No.  76,  Sur- 
vey No.  40;  and  that  tbe  interests  of  said 
defendants  personally  in  said  property  be 
sold  under  said  decree  to  pay  tbe  amount 
of  said  Judgment" 

It  is  stipulated  that  since  the  commence- 
ment of  this  case  M.  Sbaughnessy  died,  and 
that  Fred  Brown  has  been  appointed  and 
qualified  and  is  acting  as  administrator  of 
tbe  estate  of  M.  Sbaughnessy.  It  is  there- 
fore ordered  that  said  Fred  Brown,  adminis- 
trator of  the  estate  of  M.  Sbaughnessy,  shall 
be  substituted  as  a  party  to  tbe  action  and  as 


a  party  to  the  decree  In  plaoe  of  M.  Sbaugh- 
nessy. 

It  is  also  stipulated  and  agreed  between 
tbe  parties  that  T.  H.  Monoban  has  been 
appointed  administrator  with  tbe  will  an- 
nexed of  the  estate  of  Eudora  Sbaughnessy. 
It  Is  therefore  ordered  and  directed  that  T. 
H.  Monoban,  administrator  under  the  will 
of  tbe  estate  of  Eudora  Sbaughnessy,  be  sub- 
stituted Instead  of  M.  Sbaughnessy  as  ex- 
ecutor and  trustee  under  tbe  will  of  Eudora 
Sbaughnessy,  deceased. 

It  is  also  stipulated  that  Walter  T>.  Shaugli- 
nessy  has  died  since  this  action  was  com- 
menced, and  that  Philip  S.  Sbaughnessy  and 
Mary  D.  Sbaughnessy  have  been  appointed 
administrators  of  the  estate  of  Walter  D. 
Sbaughnessy.  It  ia  therefore  ordered  and 
directed  that  Philip  S.  Sbaughnessy  and 
Mary  D.  Sbaughnessy,  administrators  of  the 
estate  of  Walter  D.  Sbaughnessy,  be  sub- 
stituted as  defendants  and  as  parties  to  said 
decree  in  place  of  Walter  D.  Sbaughnessy. 

It  Is  therefore  ordered  that  the  Judgment 
be  modified  as  indicated  In  this  opinion.  The 
trial  Judge  is  directed  to  enter  a  modified 
decree  in  accordance  with  this  opinion,  and 
the  parties  shall  be  stated  as  above  indicated 
In  this  opinion.  Costs  awarded  to  appel- 
lants. 

AILSHIB  and  SCLLIVAN,  JJ.,  concur. 

Ca  Idaho.  O) 

DEMENT  T.  Crrr  of  CALDWELL. 

(Supreme  Court  of  Idaho.    May  31,  1912. 
Behearing  Denied  June  28, 1912.) 

(Syttalu*  fty  the  Court.) 

1.  Municipal  Cobpobations  (|  293*)— Sbwbb 
—Ordinance— SurnciENCT. 

Where  a  city  ordinance  that  declares  tbe 
intention  of  the  city  council  to  organize  a  sew- 
er district  and  to  constnjct  a  sewer  system  pro- 
vides as  follows:  "The  character  of  tiie  propos- 
ed lateral  sewer  system  shall  be  that  of  gravity 
according  to  tbe  plans  and  specifications  now  in 
the  office  of  the  city  ent^ineer  of  the  city  of 
Caldwell,  Idaho"— AWd  a  sufficient  compliance 
with  the  provisions  of  sabdiviston  3  of  section 
2353,  Rev.  Codes,  which  require  that  the  ordi- 
nance of  inteation  shall  state  "the  general 
cliaracter  of  the  proposed  sewerage  system  and 
sewerage  disposal  works,"  and  that  tbe  refer- 
ence in  the  ordinance  to  the  plans  and  speci- 
fications is  sufficient  to  give  notice  to  all 
parties  interested  of  tbe  character  of  the  pro- 
posed system. 

[Ed.  Note. — For  other  cases,  see  Mnnicipal 
Corporations,  Cent  Dig.  ff  77S-775;  Dec 
Dig.  I  293.»i 

2.  MtJNICIPAI,  OOBPORATrOHS  (j  802*)— SlWKB 

System— Plans— Ev^DKNCB. 

Under  the  evidence  in  this  ease,  held  that 
the  plans  and  specifications  of  said  sewer  sys- 
tem had  been  properly  prepared  and  were  on 
file  in  the  office  of  the  city  engineer  at  the  time 
fixed  for  the  bearing  of  protests  against  tbe 
organization  of  such  district,  and  that  the  en- 
gineer who  prepared  said  plans  and  specifica- 
tions and  superintended  the  construction  of 
said  system  was  at  least  a  de  facto  city  en- 
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pneer  and  performed  the  dnties  of  dty  engi- 
neer. 

IBd.  Note.— For  other  caseg,  lee  Municipal 
Corporations,  Cent  Dig.  {  1174;  Dec  Dig.  i 
502.*] 

8.  MUNICIPAI,  CORPORATIONB  (|  502»)— Skwkb 
Assessments— Plans  and  Specifications— 

EvinENCE. 

The  evidence  held  snfBdent  to  snatain  toe 
findings  of  the  court  that  proper  estimates, 
plans,  and  specifications  were  made, 

FKd.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent.  Dig,  {  1174;  Dec.  Dig.  i 
502.*] 

4.  Evidence  ({  83*)— OmciAL  Acts  — Pm- 

BrMPTIONS. 

The  presumption  is  that  the  officers  of  • 
city  act  according  to  law  in  matters  pertain- 
ing to  their  office,  until  the  contrary  is  shown. 
(Ed.  Note.— For  other  cases,  see  Evidence, 
Cent  Dig.  |  105;   Dec  Dig.  |  83.*] 

5.  MoNiciPAi,  Corporations  (I  293*)— Con- 
struction or  Rewbr— Gross  Estimate. 

A  gniss  estimate  of  the  cost  of  the  con- 
struction of  a  sewer  system  inserted  in  the  or- 
dinance of  Intention  is  sufficient 

rEd.  Note. — For  other  cases,  see  Mnnidpal 
Coroorations,  Cent  Dig.  H  773-775;  Dec.  Dig. 
f  2fl3.*J 

6.  MuNiciPAi,  Corporations  (f  602*)— Pob- 
uc  Improvements— Absebskentb— Burden 
or  Pboop. 

The  burden  of  proof  is  on  the  party  who 
attacks  an  assessment,  and  it  will  be  presumed, 
in  the  absrnce  of  evidence  to  the  contrary, 
that  the  official  acts  connected  therewith  were 
performed  regularly  and  in  substantial  com- 
pliance with  the  provisions  of  the  statute. 

(Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  |  1174;  Dec  Dig.  { 
802.*] 

T.  MowTciPAi.  Corporations  (|  811*)— Pcb- 
uc  Improvements  —  Sewer  Ordinance  — 
Amendment. 

Where  it  la  ascertained  that  under  the 
provisions  of  an  ordinance  proper  connection 
cannot  be  made  b^  lot  owners  with  the  sewer 

Sstem,   such   ordinance   may    be   amended   or 
anged  so  as  to  provide  a  reasonable  method 
for  snch  connection. 

(Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  H  823,  825;  Dec 
Dig.  I  311.«] 

&  Municipal  Corporations  (f  288*)— Sin- 
six  Ordinance— Separate  Improvements. 

A  single  ordinance  may  provide  for  more 
than  one  improvement,  and  a  single  sewer  dis- 
trict may  consist  of  two  noncontiguous  tracts 
of  land,  and,  as  It  does  not  appear  from  the 
record  that  appellant  was  injured  by  having 
these  tracts  included  in  one  sewer  district  he 
has  no  cause  of  complaint 

(Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  |S  762,  766;  Dec 
Dig.  i  289.*] 

9.  municifai,  oorpobations  ({  610*)— pubuo 
Imfrovchents— Contracts— Approval.' 
Section  2354,  Bev.  Codes,  provides,  among 
other  things,  that,  in  event  that  the  assess- 
ment or  assessment  rolls  therein  provided  for 
shall  not  be  confirmed,  then  the  contract  for 
the  construction  of  sewers  shall  be  of  no 
force  or  effect  Under  that  provision  the  con- 
tractor took  his  chances  on  proceeding  to 
construct  sewers  prior  to  the  confirmation  of 
such   assessment;    but  when   the   council  did 


confirm  the  assessment,  snch  contract  was  in 
full  force  and  effect 

[Ed.  Note.— For  other  cases,  see  Mnnidpal 
Corporations,  Cent  Dig.  f  1180;  Dec  Dig.  | 
610.*] 

Appeal  from  District  Court,  Canyon  Coun- 
ty ;    Ed  L.  Bryan,  Judge. 

Proceedings  by  J.  A.  Dement  against  the 
City  of  Caldwell  to  prevent  confirmation  of 
an  assessment  Judgment  for  the  City,  and 
plaintiff  appeals.    Afiirmed. 

Smith  &  Scatterday  and  Rice,  Thompson 
ft  Buckner,  for  appellant  H.  B.  Wallace 
and  J.  3.  Plowhead,  for  respondent. 

SULLIVAN,  J.  This  Is  an  appeal  from  a 
Judgment  of  the  district  court  confirming  the 
action  of  the  city  council  of  the  city  of  Cald- 
well in  conflrming  the  assessment  of  local 
lateral  sewerage  Improvement  district  No.  4 
of  said  city.  It  involves  the  legal  organiza- 
tion of  said  district,  the  construction  of  a 
sewer  system  iu  said  district  the  assessment 
of  benefits  in  said  district  and  the  confirma- 
tion of  such  assessments  by  the  city  council. 
Said  city  nndertoott  the  construction  of  said 
sewer  system  under  the  provisions  of  chap- 
ter 14,  tit  IS,  of  the  Political  Code,  andl 
particularly  under  the  provisions  of  section 
2353,  Rev.  Codes.  The  work  was  carried  on 
to  completion  and  the  system  turned  over  to 
the  city  as  provided  by  law.  An  assessment 
roll  was  prepared  and  submitted  to  the  coun- 
cil and  approved  by  it  on  the  Slat  of  Octo- 
ber, 1910.  The  action  of  the  council  in  that 
regard  was  appealed  from  to  the  district 
court  in  and  for  Canyon  county,  and  the 
district  court  confirmed  the  action  of  the 
councU  in  that  regard,  with  the  exception  of 
a  few  minor  matters,  and  this  appeal  Is 
from  the  Judgment  of  the  district  court 

(1]  (1)  It  is  first  contended  that  the  ordi- 
nance of  intention  passed  by  said  city  coun- 
cil on  June  13,  1910,  does  not  snfflciently  de- 
scribe the  general  character  of  the  proposed 
Improvement  as  required  by  paragraph  3  of 
section  2353,  Rev.  Codes.  Section  3  of  said 
ordinance  is  as  follows:  "The  character  of 
the  proposed  lateral  sewer  system  shall  be 
that  of  gravity  according  to  the  plans  and 
speciflcatlona  now  in  the  oflSce  of  the  city 
engineer  of  the  dty  of  Caldwell,  Idaho." 
This  court  held,  In  Williams  v.  City  of  Cald- 
well, 19  Idaho,  614,  114  Pac.  619,  that  where 
a  city  ordinance  declaring  the  intention  of 
the  council  to  organize  a  sewer  district  and 
construct  a  sewer  system  states  that  "ths 
character  of  the  proposed  lateral  system 
shall  be  that  of  gravity  and  according  to  the 
plans  and  specifications  now  on  file  In  the 
office  of  the  city  engineer,"  it  is  a  sufficient 
compliance  with  the  terms  of  subdivision  3 
of  said  section  2353,  Bey.  Codes,  which  re- 
quires that  the  ordinance  of  intention  shall 
state  the  "general  character  of  the  proposed 
sewerage    system    and    sewerage    disposal 
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works" ;  that  the  reference  to  the  plans  asd 
specifications  Is  sufficient  to  give  notice  to  all 
parties  interested  in  the  general  character  of 
the  proposed  works.  The  decision  in  that 
case  Tirtually  disposes  of  the  question  here 
under  consideration.  Under  the  provisions 
■•>T  subdivision  3  of  section  2353,  a  detailed 
statement  of  the  plans  and  speciflcations  and 
the  material  out  of  which  the  system  Is  to 
be  constructed  need  not  be  Inserted  in  the 
ordinance,  as  any  one  desiring  information 
in  regard  thereto  may  ascertain  it  from  the 
plans  and  specifications,  if  they  have  notice 
where  those  are  kept  on  file. 

[21  (2)  It  is  contended  that  the  city  en- 
gineer did  not  draw  any  plans  or  speciflca- 
tions of  said  sewer  system;  that  he  never 
resigned  as  city  engineer,  and  most  of  the 
duties  of  that  office  were  performed  by  one 
Richardson,  who  was  not  officially  appoint- 
ed, who  took  no  oath  of  office,  and  who  gave 
no  ttond. 

It  appears  from  the  record  that  the  city 
engineer,  Williams,  appointed  one  Elchard- 
son  deputy  city  engineer.  It  also  appears 
that  said  Williams  himself  made  the  prelim- 
inary estimate  for  the  bids  for  the  construc- 
tion of  said  sewer;  that  said  Richardson 
performed  the  duties  of  city  engineer  during 
the  construction  of  the  sewer,  at  the  request 
«f  the  mayor ;  that  be  acted  as  city  engineer 
during  tliat  period  of  time  and  drew  the 
salary  of  the  engineer  for  said  services,  the 
city  engineer  being  away  from  the  city  and 
engaged  in  other  work.  Under  the  facts  of 
this  case,  it  makes  no  difference  whether  the 
minutes  of  the  city  council  show  that  Rich- 
ardson was  duly  appointed  as  deputy  city 
engineer  or  not.  The  record  shows  that 
Richardson  acted  as  and  was  considered  city 
engineer  by  the  city  council  and  mayor.  In 
any  event,  he  was  a  de  facto  engineer  and 
performed  the  duties  of  the  city  engineer. 
There  is  no  charge  of  any  fraud  or  anything 
of  that  kind  in  connection  with  this  matter. 
28  eye.  420;  86  Cyc.  1522;  Abbott's  Munic- 
ipal Corp.  §S  666,  659.  Under  the  provisions 
of  section  2354  the  sewer  committee  has  au- 
thority to  appoint  an  engineer. 

[3]  (3)  It  is  also  contended  by  counsel  for 
appellant  that,  because  the  city  engineer  did 
not  deliver  any  plans  and  specifications  to 
his  successor,  it  must  necessarily  follow  that 
no  plans  or  speclficatioDS  were  ever  In  exist- 
ence. We  cannot  agree  with  that  conten- 
tion, as  the  records  show  that  such  plans 
and  specifications  were  made  and  on  file  In 
the  city  engineer's  office,  at  least  as  early 
as  June  27,  1910,  at  the  time  fixed  for  hear- 
ing protests  against  the  organization  of  such 
district  and  the  proposed  improvements  and 
works  to  be  constructed.  At  that  hearing  no 
protests  whatevet  were  filed,  •  and  the  pro- 
testants  herein  do  not  claim  that  they  have 
been  misled  or  damaged  In  any  way  by  rea- 
son of  no  plans  or  speciflcations  being  on 
file  in  the  dty  engineer's  office,  nor  do  they 


produce  any  proof  whatever  showing  that 
such  plans  and  specifications  were  not  oa 
file  in  said  oflSce  at  said  date.  The  appellant 
introduced  evidence  to  show  that  City  H!n- 
glneer  Williams  did  not  turn  over  to  bis 
successor  the  plans  and  specifications  used 
in  the  construction  of  said  sewerage  system, 
but  that  is  not  proof  that  no  such  plans  and 
specifications  were  not  on  file  in  his  office  at 
the  date  noticed  for  the  hearing  of  protests 
against  the  organization  of  such  district. 

[41  (4)  It  is'  next  contended  that  no  estl-  - 
mate  of  the  cost  of  said  system  was  made 
by  the  city  engineer  as  was  required  by  sec- 
tion 2201,  Rev.  Codes.  There  Is  no  evidence 
In  the  record  to  show  that  the  dty  engineer 
did  not  make  the  detailed  estimate  required 
by  the  provisions  of  that  section.  Williams, 
the  city  engineer,  testified  that  he  believed 
that  he  made  the  preliminary  estimates  for- 
the  bids  before  he  turned  the  matter  over 
to  Richardson,  and  It  appears  from  the  rec- 
ord that  Richardson  filled  the  blank  In  the 
ordinance,  when  requested  to  do  so,  and 
placed  the  amount  at  $10,000.  We  think  the 
evidence  Is  sufficient  to  sustain  the  finding 
of  the  court  that  such  estimates,  plans,  and 
specifications  were  made.  It  Is  presumed 
that  the  officers  of  the  city  acted  according 
to  law  in  all  matters  until  the  contrary  Is 
shown,  and  it  is  incumbent  upon  the  appel-- 
lant  to  show  that  no  estimate  was  made,' 
and  that  the  city  council  acted  In  the  mat- 
ter without  the  necessary  details,  which  he 
failed  to  do. 

[51  "The  fourth  section  of  ordinance  No. 
173,  approved  by  the  mayor  on  June  14, 
1910,  Is  as  follows:  "The  estimated  cost  of 
said  Improvement  district  is  the  sum  of  $10,- 
000."  That  ordinance  was  published  In  the 
official  paper,  and  the  property  owners  were 
thus  given  notice  of  the  estimated  cost  of 
the  sewer  system.  It  was  not  necessary  to 
place  an  estimate  in  detail  in  said  ordinance. 
A  gross  estimate  of  the  cost  was  suffici^it. 
Piatt  V.  City  of  Payette,  19  Idaho,. 470,  IW 
Pac.  25.  Bowever,  as  before  stated,  no  pro- 
test whatever' was  filed  against  the  organiza- 
tion of  said  district,  and  we  think  the  evi- 
dence sufficiently  shows  the  plans  and  spec- 
ifications for  said  improvements  were  on  file 
in  the  engineer's  oflSee  on  the  date  noticed 
for  the  hearing  of  said  protest,  to  wit,  June 
27,  1910. 

[•]  The  burdoi  of  proof  is  on  the  party 
who  attacks- an  assessment  It  will  be  pre-' 
sumed,  in  the  absence  of  evidence  to  the 
contrary,  that  official  acta  were  performed. 
regularly  and  In  substantial  compliance  with 
the  statute.  Taxation  by  Assessment,  by 
Page  &  Jones,  {  1466;   28  Cyc.  1167,  1168. 

[7]  (5)  It  is  next  contended  that  connec- 
tions with  said  system  cannot  be  made  in 
compliance  with  section  14  of  ordinance 
No.  180.  Said  section  requires  sewer  pipes 
in  the  yards  to  be  of  the  -  best  quality  of 
vitrified  pipes  with  cement  joints,  and  "they 
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shall  not  be  laid  nearer  than  two  feet  on 
the  exterior  of  the  wall  nor  less  than  two 
feet  below  the  surface  of  the  ground,  nor 
will  they  be  allowed  in  bad  or  made  ground. 
In  all  such  cases  sewers  beneath  the  ground 
shall  be  of  cast  Iron  pipes."  That  provision 
la  construed  by  counsel  for  the  city  to  mean 
that.  If  It  is  impossible  to  secure  drainage 
by  placing  the  pipe  two  feet  under  the  ground, 
then  cast-iron  pipe  must  t>e  used,  and  not 
Tltrifled  pipe.  That  construction  may  be 
correct,  but  it  seems  to  us  a  Uttle  strained. 
But  It  appears  that,  as  some  controversy  bad 
arisen  over  the  proper  construction  of  that 
ordinance,  the  council  amended  said  sec- 
tion of  said  ordinance  by  enacting  ordinance 
No.  182.  That  ordinance  provides,  among 
other  things,  that  where  a  sewer  is  less  than 
two  feet  below  the  surface  of  the  ground, 
cast-iron  pipe  placed  to  as  great  a  depth  as 
possible  in  the  ground  to  insure  sufficient 
drainage  shall  be  used  in  the  yards.  Under 
the  provisions  of  that  ordinance,  connection 
can  be  made  by  the  lot  owner  with  the 
sewer  In  said  district.  The  police  power  an- 
thorlztng  the  city  to  enact  ordinances  re- 
gnlrlng  a  lot  owner  to  connect  with  the  sewer 
must  provide  a  reasonable  method  for  such 
connection,  and  It  could  not  force  a  person 
to  connect  with  a  sewer  in  a  way  that  would 
not  drain  the  sewage  from  thie  lot  or  in  a 
way  that  would  not  accomplish  the  pur- 
pose for  which  the  sewer  was  constructed. 
If  a  lot  owner  t«ecelves  no  benefit,  he  cer- 
tainly cannot  be  assessed  for  a  benefit. 

It  is  suggested  by  counsel  that  section  119 
of  ordinance  No.  180  does  not  admit  of  all 
persons  making  connection  with  the  sewer, 
for  the  reason  that  one-fourth  of  an  Inch 
grade  per  foot  is  too  great  It  appears  from 
the  evidence  that  that  refers  to  pipes  in 
buildings,  and  not'  to  pipes  laid  from  the 
bnilding  to  the  sewer,  and  that  the  latter 
pipes  may  have  a  grade  of  one-fourth  inch 
to  ten  feet 

[t]  (6)  It  Is  next  contended  that  the  land 
embraced  in  said  sewer  district  is  composed 
of  two  areas  which  are  not  contiguous,  and 
that  the  sewerage  system  of  each  of  said 
areas  has  a  separate  and  distinct  outlet 
The  record  shows  that  said  tracts  have  one 
and  the  same  outlet,  and.  In  order  to  give 
any  force  and  effect  to  this .  objection,  It 
would  be  necessary  for  the  appellant  to 
show  that  he  was  in  some  manner  injured 
by  the  creation  of  sndi  district  in  the  man- 
ner In  which  It  was  created.  Counsel  seem 
to  assume  that  the  mere  formation  of  this 
district  in  the  way  it  was  formed  precludes 
the  sewer  committee  from  apportioning  the 
assessments  equitably;  but  there  Is  nothing 
in  the  record  to  show  that  the  assessments 
were  inequitably  made,  or  not  in  accordance 
with  the  benefits  received.  The  sewer  com- 
mittee evidently  concluded  that  the  benefits 
were  about  equal  and  that  each  property 
owner  aboold  be  assessed  accordingly.   There 


is  nothing  In  the  record  to  show  that  ap- 
pellant was  prejudiced  by  forming  the  dis- 
trict In  the  way  It  was  organized.  There  is, 
no  doubt  but  that  a  single  ordinance  may 
provide  for  more  than  one  improvement.  See  ■ 
Abbott's  Munic.  Corp.  1,  page  868,  note,  and 
page  1107,  note.  It  is  stated  In  Taxation  by 
Assessment,  by  Page  &  Jones,  i  572,  that  if 
to  add  together  the  cost  of  different  sewers 
laid  on  different  streets  and  to  apportion  the 
aggregate  cost  upon  the  property  fronting  on , 
any  of  such  sewers  results  in  assessment 
which  is  not  materially  in  excess  of  the  ben- . 
eflts  conferred  upon  any  tract  of  land,  such 
assessment  is  not  invalid.  The  similarity 
of  the  Improvement  prppose4,  to  be  made  and 
the  situation  of  the  property  to  be  assessed 
with  respect  to  It  affords  a  more  satlsfac-; 
tory  test  as  to  whether  the  two  tracts  might 
be  embraced  in  a  common  scheme  as  one  Im-. 
provement  than  their  actpal  and  physical 
contact  with  each  other.  VUlage  of  Hins- 
dale V.  Sham^on,  182  III.  312,  55  N.  E.  327. 
In  the  case  at  bar  the  improvements  to  be 
made  in  each  tract  were  of  the  same  kind, 
and  character,  and  there  is  nothing  to  show 
that  there  was  any  difference  In  the  physical' 
features  of  the  country  or  In  the  soil  to  be 
excavated  for  the  laying  of  the  pipes.  It 
does  not  appear  from  the  record  that  the 
appellant  was  injured  by  having  these  tracts 
Included  in  one  ordinance,  and  for  that  rea- 
son he  cannot  recover  on  that  ground. 

(7)  As  to  the  condition  of  the  sewer:  It  Is 
contended  that  the  sewer  pipes  were  not 
properly  laid  and  are  not  of  sufficient  depth 
in  the  ground,  and  that  they  leak,  and  of- 
fensive odors  arise  from  such  leakage.  There 
is  a  substantial  conflict  in  the  evidence  upon 
these  questions.  Several  experts  in  laying 
sewers  testified  as  to  the  sufficiency  of  said' 
sewers  for  the  purposes  intended.  It  ap-' 
pears  that  there  has  been  considerable  feel- 
ing over  thlfl'  matter,  and  that  at  two  dif- 
ferent times  at  a  certain  point  the  sewer 
had  been  stopped  up.  At  one  time  a  gunny 
sack  filled  with  straw  or  hay  was  thrast 
into  the  eight-inch  sewer  pipe,  and  at  an- 
other, a  piece  of  oUcloth,  large  enough  to ' 
choke  the  sewer,  had  been  thmst  Into  It,' 
and  that  at  those  times  the  cement  in  some' 
of  the  Joints  of  the  sewer '  pipe  had  been 
broken  and  certain  ground  flooded.  This 
was  not  caused  by  the  defective  construe-, 
tion  of  the  sewer  system.  The  evidence' 
shows  that  the  sewer  pipes  came  to  the' 
surface  of  the  ground  in  {daces.  But  there 
is  evidence  in  the  record  to  show  that  In 
such  places  the  ground  was  low  and  on  a. 
proper  grade  would  have  to  be  filled,  and 
that  the  pipes  .in  such  places  had  been  cov- 
ered with  loose  dirt,  as  required  by  the  con- 
tract We  think  It  sufficiently  appears  from 
the  evidence  that,  when  tbe  lots  along  such 
pipe  are  graded  to  the  height  contemplated, 
there  wUl  be  no  difficulty  along  that  line. 

The  great  weight  of  the  testimony  shows 
that  the  contract  price  for  the  construction 
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of  the  sewer  was  reasonable  In  amount  Nd 
frand  is  alleged  and  no  fraud  is  sbown,  and 
It  la  not  for  this  court  to  say  that  the  con- 
tract price  was  too  high.  See  Bellevue  Wa- 
ter Co.  v.  City  of  Bellerue,  3  Idaho  (Hash.) 
739,  35  Pac.  693. 

It  appears  from  the  testimony  that  two 
members  of  the  board  of  county  commission- 
ers of  Canyon  county  and  also  members  of 
the  board  of  health  In  that  county  made  an 
examination  of  said  sewer,  and  they  testi- 
fied that  they  found  it  In  good  shape  so  far 
as  Its  construction  was  concerned,  and  In 
their  opinion  it  was  a  benefit  to  all  of  the 
property  in  said  sewer  district 

[1}  Appelant  filed  his  protest  against  the 
confirmation  of  the  assessment  on  October 
22,  1910.  The  sewer  system  at  that  time 
was  nearly  completed,  and  it  appears  that 
the  first  intimation  said  council  had  that 
any  person  was  dlssatlsfled  was  when  said 
protest  was  filed.  Appellant  knew  what  the 
estimated  cost  of  construction  of  said  sewer 
system  was,  and  he  certainly  knew  that  he 
would  have  to  pay  his  proportionate  part 
of  it  if  he  had  lots  In  that  district  If  the 
contract  price  was  within  the  estimated  cost 
Appellant  canpot  now  be  heard  to  complain 
'that  the  total  cost  of  the  sewer  Is  too  high. 
Be  ought  to  have  appeared  on  June  27,  1910, 
.-and  entered  his  protest  at  that  time  against 
the  estimated  cost  1*  he  thought  it  excessive. 
Oo  October  22,  1910,  be  filed  his  protest  as 
above  stated,  against  the  conflrmatien  of  the 
assessment  A°d  it  is  contended  by  counsel 
for  appellant  that  the  provisions  of  section 
2354,  Rev.  Codee,  clearly  point  out  to  the 
contractor  bow  and  when  be  may  safely 
proceed  with  bis  work.  The  provisions  re- 
ferred to  are  as  follows:  "No  contract  here- 
in provided  for  sball  go  into  eiEect  in  so  far 
as  the  committee  or  city,  town  or  village 
are  concerned,  to  be  binding  upon  It  or  them, 
until  the  assessment  herein  provided  for 
shall  be  confirmed;  and  in  the  event  the  as- 
sessment or  the  assessment  rolls  herein  pro- 
vided for  shall  not  be  confirmed,  then  such 
contracts  shaU  be  of  no  further  force  or  ef- 
fect." Under  those  provisions  the  contrac- 
tor takes  his  chance  if  he  proceeds  with  his 
contract  before  the  assessment  is  confirmed, 
and,  if  it  is  not  confirmed,  then  the  con- 
tract is  of  no  further  force  or  effect  But 
in  the  case  at  bar,  the  assessment  was  con- 
firmed, and  therefore  said  contract  lias  force 
and  effect  If  the  contractor  wanted  to 
take  his  chances  and  not  await  such  confir- 
mation, he,  of  course,  could  proceed.  It  was 
not  absolutely  necessary  for  him  to  await 
the  action  of  the  council  in  that  regard.  The 
fact  that  be  did  proceed  would  not  of  Itself 
render  the  contract  of  no  force  or  effect  and, 
when  the  council  confirmed  the  assessment 
the  contract  was  In  full  force  and  effect 

Upon  the  material  questions  raised  on  this 
appeal  there  is  a  substantial  confilct  in  the 


evidence,  and  there  is  substantial  evidence  - 
to  support  the  findings  of  fact  and  judgment 
entered  by  the  trial  court 

The  Judgment  must  therefore  be  affirmed, 
and  it  is  so  ordered,  with  costs  of  this  ap- 
peal in  favor  of  the  resi)ondent  city. 

STEWART,  C.  J.,  and  AILSHIE,  J.,  con- 
cur. 


HILL  et  al.  v.  TWIN  FALLS  SALMON  RIV- 
ER LAND  &  WATER  CO. 

(Supreme  Court  of  Idaho.     July  6,   1912.) 

(ByUabiu  by  the  Court.) 

1.  Mechanics'    Likns    (S    35*)— Nature   of 
Riohi^-Statdtobt  Provisions. 

Under  the  provisions  of  section  5110,  Rev. 
Codes,  every  person  performing  labor  upon, 
or  furnishing  materials  to  be  used  in  the  con- 
struction, alteration,  or  repair,  of  any  mining 
claim,  building,  wharf,  bridge,  ditch,  dikCr. 
flume,  tunnel,  fence,  machinery,  railroad,  wag- 
on road,  aqueduct,  to  create  hydraulic  power, 
or  any  other  structure,  er  who  performs  labor 
in  any  mine  or  mining  claim,  has  a  lien  up- 
on the  same  for  the  work  or  labor  done  or  mar 
terials  furnished. 

[Ed.  Note.— For  other  cases,  see  Mechanics' 
Liens,  Cent  Dig.  J  40;  Dec.  Dig.  |  35.*] 

2.  Mechanics'  Liens  (|  96*)— Rioht  to  Lien' 

—  Consent    oe   Owneb  —  Authobity    of 
Agent. 

Under  the  provisions  of  section  6110,  «▼-. 
ery  .contractor,  subcontractor,  architect,  build- 
er, or  any  person  having  charge  of  any  mining 
claim,  or  of  the  construction,  alteration,  or  re- 
pair, either  in  whole  or  in  part,  of  any  other 
building  or  other  improvement  shall  be  held  to 
be  the  agent  of  the  owner  for  the  purpose,  of. 
the  mechanic's  lien  law. 

[Ed.  Note. — For  other  cases,  see  Mechanics' 
Liens,  Cent  Dig.  $  12S;   Dec.  Dig.  {  96.*] 

3.  Mechanics'   Liens  (|  95*)— Pebsons  En- 
titled— SU  BCONTRACTOB. 

Under  the  mechanic's  lien  law  of  the 
statM  it  was  the  intent  of  the  Legislature  to 
grant  an  absolute  lien  direct  upoq  the  prop- 
erty to  the  person  who  performs  laboi;  upon 
or  furnishes  materials  to  be  used  in  the  bund- 
ing, structure,  or  other  improvement,  without 
reference  to  whether  such  person  performing 
such  labor  or  furnishing  such  material  is  an 
original  contractor  or  a  subcontractor  or  a 
laborer  or  a  materialman. 

[Ed.  Note. — For  other  cases,  see  Mechanics' 
Liens,  Cent  Dig.  {  127;   Dec.  Dig.  |  95.*] 

4.  Mechanics'  Liens  (J  96*)— Right  to  Lien 

—  Consent   of  Ownee  —  Authomtt   of 
Agent. 

Where  T.  F.  S.  R.  L.  &  W.  Oo.  is  en- 
gaged in  the  constructing  of  a  dam  for  the 
purpose  of  creating  a  reservoir  for  irrigation 
purposes,  and  such  company  employs  H.  to 
haul  and  transport  cement  from  a  railroad  sta- 
tion to  the  place  of  use  to  be  used  in  the  con- 
struction of  said  dam  by  the  company,  and  H. 
sublets  a  contract  to  H.  &  S.  to  do  such  haul- 
ing, H.  is  the  agent  of  the  land  and  water 
company,  the  owner  and  builder  of  the  dam, 
under  the  provisions  of  section  5110,  Rev. 
Codes,  in  relation  to  mechanics'  liens. 

[Ed.  Note. — For  other  cases,  see  Mechanics' 
Liens,  Cent  Dig.  §  128;   Dec.  Dig.  §  06.*] 
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5.  MmcHANics'  LnsNS  (J  50*)— Right  to  Lien 
—  Consent   or   Owner  —  Axjthobiti   of 

AOENT.  ' 

Where  H.  &  S.  haul  nni  transport  capient 
from  a  railroad  station  to  the  place  where  T. 
F.  S.  R.  L.  &  W.  Co.  are  constructing-  a  dam, 
and  such  cement  is  accepted  and  used  by  the 
company  in  the  constructioai  at.  said  dam,  and 
H.  &  S.  are  employed  to  haul  and  transport 
said  cement  by.  H.,  a  contractor  employed  by 
the  company,  and  upotl  (he  delivery  of  said  ce- 
m«nt  the  same  Is  nsed  in  the  construction  of 
said  dam  and  becomes  a  part  of  the  improve- 
ment and  enbanees  the  value  of  the  companv's 
property,  H.  &  S.  are  entitled,  upon  comply- 
ing with  the  statute,  to  a  Hen  upon  said  dam 
for  labor  and  services  rendered  by  them  in- 
haaling  axid  transportins  said  cement 

[Ed.  Note.— For  other  cases,  see  Mechanic*', 
liens,  Cent.  Dig.  {  47;   Dec.  Dig.  §  50.*J 

Appeal  from  District  Court,  Tv^in  Falls 
County;  G.  O.  Stockslager,  Judga 

Action  by  J>.  L.  Hill  and  another  against  ttte 
Twin  Falls  Salmon  River  Land  &  Water 
Company.  From  a  judgment  for  plaintitts, 
def«ndaAt  api»eals,    Affinqed. 

S.  H.  Hays  and  P.  B.  Carter,  both  of  Boise 
City,  for  appellant.  Longley  &  Hazel,  of 
Twin  Falls,  for  respondents. 

STEWART,  O.  3.  This  Is  an  action 
brought  for  the  purpose  of  foreclosing  a  Me- 
chanic's lien  upon  the  dam,  works  of  irri^a*- 
tlon;  and  lands  necessarily  nsed  In  Connec- 
tion therewith,  and  Isnown  as  the'  Salinon 
River  Dam,  situated  in  Twin  Falls  county, 
Idaiio.  While  the  respondents  are  joined  as 
pkUntiffs  in  said  actioD,  the  action  is  indl- 
vldaal,  and  the  parties'  are  joined  under  the 
provlsiMi  of  section  6121,  Rev.  Codes,  which 
provides:  "Any  number  of  persons  daiming 
liens  against  the  same  property  may  join  in 
the  same  action.  *  *  *"  In  considering 
the  case  the  plaintlCFs  will  be  recognised  as 
s^Mirate  in  their  rSll>ectiv«  rights.  The  ma- 
t^ial  facts  in  the  case' are  stipulated,  il- 
tbongh  there  Is  some  oral  evidence;  -  but 
there  is  no  substantial  conflict  upon  any  fact 
which  is  controlling  in  determining  the  rights 
of  the  respective  parties  to  the  action.  The 
only  question  to  be  determined  upon  this  ap- 
peal Is  whether,  under  the  facts  of  the^  case 
as  shown  by  the  record,  the  respondents  are 
entitled  to  a  lien  upon  the  property  against 
which  the  lien  is  sought  to  be  foreclosed. 
The  cause  was  tried  to  the  court,  and  find 
logs  of  fact  made  and  judgment  rendered 
sustaining  respondents'  claims  of  lien  and 
ordering  foreclosure  thereof.  A  motion  for 
a  new  trial  was  made  and  overruled,  and 
this  appeal  is  from  the  judgment  and  from 
the  order  overruling  the  motion  for  a  new 
triaL 

The  facts  as  shown  by  the  evidence  and 
found  by  the  trial  court  are  as  follows:  The 
defendant,  the  Twin  Falls  Salmon  River 
Land  &  Water  Company,  is  the  owner  of  the 
Salmon  River  Dam  and  the  land  upon  which 
the  same  is  situated,  together  with  certain 
abutting  land  necessary  for  its  use.    A  con- 


tract was  made  between  the  Twin  Falls  Sal- 
mon Elver  Land  &  Water  Company  and  one 
J.'T.  Hughes  by  which  the  company  employ- 
ed said  Hughes  to  haul  cement  for  use  in 
said  dam  from  the  railroad  station  at  Roger- 
son'  to  a  point  close  to  the  dam,  a  distance 
of  about  seven  mlleg,  with  the  ifltentton  of 
using  said  cement  in  the  construction  of  a  . 
dam,   and   such   cement   was   thereafter  so 
used  In  the  construction  of  said  dam  aijtd  on  ' 
the    property    Of    the    defendant    company.  ' 
Hughes   employed   the   plaintiffs  to   haul .  a  . 
portion  of  said  cement,  agreeing  to  pay  there-' 
for  the  price  of  ?2.25  per  ton,  which  has  not  _ 
been  paid  by  either  the  defendant  or  Hughes.'. 
The  cement   hauled   and  delivered  by    the 
plaintiffs  was  delivered  at  a  place  for  storage  , 
designated   b^    the   defendant,   and   a   large' 
part  at  the  mixer  of  the  defendant  and  aft; . 
er wards  put  to  use  In  the  dam.    In  hauling . 
the    cement   the   plaintiffs    used    their   own 
teams   ^nd  loaded'  and    unloaded   the  same 
and  performed  all  the  work  and  labor  inci- 
dent to  the  transportation  of  said  cement 
from  the  town'  of  Rogerson  to  the  works  of 
,the  defendant,  and  the  defendant  knew  that , 
the  plaintiffs  were  engaged  in  haulh[i;g  the 
cement  and  used  the  same  and  have.recelv- . 
ed  the  benefit  of  the  work  and  ^iioi  per- : 
formed  by.  the  pjalntlffs. 

ITpon  these  facts  the  court  concluded  as  a 
matter  of  law  that  J,  T.  Hughes,  In  employ- 
ing the  plaintiffs,  was  acting  as  the  agent  of  , 
the  defendant  company  under  the  mechanic' ji. 
Uen  laws  of  the  state,  and  tha.t  the  re8p9nd- . 
ent^  were  entitled  to  a  lien,  'upon  the  dam  . 
and  adjacent  property,  particularly  describ- 
ing the  same,  where, the  improvements  were, 
made, 

it  is  the  contention  of  the  appellant, «a 
this  appeal  that,  under  the  facts  as  f^und  by- , 
the  trial  court,  the  respondents,  are  not  en- . 
tlped  to  a,  lien  upon  the  dam  and  property  of 
the  defendant;  that  Hughes,  the  employer  of 
the  respondents,  was  engaged  as  a  carrier  to 
haul  freight  from  Rogerson  to  the  dam,  a 
distance  of  seven  miles,  and  in  doing  so  did 
nothing  with  the  building  of  the  dam  and 
was  in  no  way  performing  labor  upon  it; 
that  he  did  not  furnish  any  material  for  its 
construction;  and  that  the  employment  of 
the  respondents  had  no  relation  whatever  ex- 
cept that  of  carrier.  The  appellant  also 
contends  that  whatever  right  the  respondents 
had  in  the  way  of  a  lien  was  that  conferred 
by  the  provisions  of  section  3446  of  the  Rev. 
Codes,  as  follows :  "Every  person  who,  while 
lawfully  in  iiossession  of  an  article  of  per- 
sonal property,  renders  any  service  to  the 
owner  thereof,  by  labor,  or  skill,  employed 
for  the  protection,  Improvemmt,  safe-keeping, 
or  carriage  thereof,  has  a  special  lien  there- 
on, dependent  on  possession,  for  the  compen- 
sation, if  any,  which  is  due  him  from  the 
owner,  for  such  service.  •  »  *»  And 
that  the  right  and  privilege  to  i  Hen  for  the 
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labor  performed  by  tbe  respondents  depend 
entirely  upon  tbe  provisions  of  this  section  of 
tbe  Revised  Ck>de8,  and  tbat  the  respondents 
show  no  rights  accruing  to  them  under  tbe 
provisions  of  section  5110  of  the  Bev.  Codes. 

It  is  apparent,  however,  that  tbe  respond- 
ents entirely  surrendered  and  waived  their 
rights  to  a  lien,  if  such  rights  existed,  under 
the  provisions  of  section  3446  of  the  Rev. 
Codes,  by  reason  of  the  fact  that  when  the 
cement '  was  delivered  to  the  appellant,  a!nd 
tta6  possession  was  surrendered  to  the  appel- 
laiit,  the  right  to  a  Hen  ceased,  as  the  right 
of  lien  conferred  by.  this  section  depends 
wholly  upon  the  possession  of  the  property. 
The  rights,  ther^ore^  of  the  respondents  u^ 
der'the  facts  in  tUls  ctise  depend  wholly 
upon  section  BllO.  , , 

[1,  J]  Section  5110  of  the  Rev.  Codes  reads 
In  part  as  follows:  "Every  person  perform- 
ing, labor  upon,  or  fumlahlng  materials  to 
beused  in  the  construction,  alteration  or  re- 
pair of,  any  mining  claim,  building,  wharf, 
bridge,  ditch,  dike,  flume,  tunnel,  fence,  m'a- 
diinery,  fallroad,  wagon  road,  aqueduct  to 
creEite  hydraulic  power,  or .  any  other  struc- 
ture, or  who  performs  labor  In  any  mine  or 
mining  claim,  tias  a  lien  upon  the  same  for 
the  wor^  or  labor  done  or  materials  fur^ 
nlShedj  whether  done  or  furnished  at  the 
Instance  of  the  owner  of  the  t)uildlng  or 
o£her  improtiement  or  bis  agent;  and  every 
contractor;  subcontractor,  arcliitect,  builder 
or;  any  person  having  charge  of  any  mining 
claim,  or  of  the  construction,  alteration  or 
repair,  either  In  wbole  or  in  pai^  of  any 
building  or  other  improvement,  as  aforesaid, 
shall  be  held  to  be.  the  agent  of  tbe  owner 
for  the  purpose  of  this  chapter." 

Under  this  statute  the  Legislature  evident- 
ly Intended  to  grant  the  right  to  Claim  a 
li(»l,  to  any  person  who  contributes  labor  or 
material  for  tbe  construction,  alteration,  or 
repair  of  a  building  ot.  structure  upon  real 
property. 

[3]  it  will  also  be  observed  from  the  lan- 
guage of  this  statute  that  it  was  clearly  the 
intent  of  the  Legislature  to  grant  an  absolute 
lira  direct  upon  the  property,  to  the  person 
who  performs  labor  upon,  or  furnishes  ma- 
terial to  be  used  in  a  building,  structure, 
or  ottier  improvement  without  reference  to 
whether  such  person  performing  such  labor, 
or  furnishing  material,  is  an  original  con- 
tractor or  a  subcontractor,  or  a  laborer  or 
a  materialman,  without  reference  to  wheth- 
er there  is  anything  due  the  original  con- 
tractor from  the  person  or  corporation  con- 
structing such  building  or  other  improve- 
ment Of  course,  this  right  is  limited  by  re- 
quiring the  person  claiming  the  lien  to  file 
the  claim  within  the  time  fixed  by  the  stat- 
ute, and  otherwise  complying  with  the  law ; 
and  in  coBStmlng  section  5110  the  dlstlnc- 
tkm  above  referred  to  should  not  be  over- 
looked, when  snch  statute  Is  compared  with 
the  statutes  of  other  states  and  the  construc- 


tion put  npon  tbe  statutes  of  other  states  by 
the  courts  of  the  respective  states. 

In  construing  this  statute  we  should  also 
have  in  mind  section  K150,  Rev.  Codes,  which 
provides:  "This  title  establlsbes  the  law  of 
this  state,  respecting  the  subject  to  which  It 
relates,  and  Its  provisions  and  all  proceedings 
under  it  are  to  be  liberally  construed  with 
a. view  to  effect  their  object" 

'<}ulded  l^  this. rule  of  constructlont  and 
the  express  language  of  section  6110,  we 
think  the  only  reasonable  and  rational  con- 
clusion that  can  l>e  drawn  from  this  statute 
isi.that  It  was  the  Intent  of  the  Legislature 
to  provide  a  Hen  for  every  person  who  per- 
forins l&bor  upon  any.  htJldlng  or  other 
structure  for  tbe  work  or  labor  done  or 
fuml^ed  at  the  instantie  of  tbe  owner  of  the 
building  or  bis  agent 

[4]  We  think  it  Is  also  provided  by  this 
statute  tbat  a  contractor,  such  as  Hughes 
is  shown  to  be  by  the  evldenee  in  this  case, 
and  as  found  by  the  trial  court,  was  the 
agent  of.  tbe  appellant,  the  owner  and  build- 
er of  the  .dam,  in  employing  the  respondents 
in  the  labor  they,  pertormed  in  hauling  the 
cement  from  tbe  railroad  station  to  the  place 
of  use.  Valley;  LomVer  Co.  tj  Nickerson,  13 
Idaho,.  082,  93  Pac  24 ;  Shaw  r.  Johnston,  17 
Idabio,  676,  107  Pae.  889. 

{I]  This  leaves,  as  the  only  question  for 
solution,  whether  the  labor  and  service  of  the 
respondents  was  intended  to  be  used,  mnd 
was  actually  so  used,  in  the  construction  of 
the  dam,  and  was  effectual  tn  the  cMtstmc- 
tloa  thereof,  and  became  a  part  of  tbe  stme-' 
ture,  to  the  extent  of  .ehSAging  the  shape  and 
character  of  -the  structure  in  order  to  make 
It  a  coinplete  dam,  if  such  service  was  of 
such  a  duumcter.'then  there  can  be  no  qne»< 
tloD  but.  that  the  respoiMlaits  performed 
labor  ui>on  the  struotore  to  be  completed  as 
a  dam.  We  thlok  <  there  can  be  no  question 
but. that  the  performance- of  labor  upon  irrl> 
gatloin  works  sueh  as  a  dam  constructed  for. 
the  purpose  of  creating  a  reservoir  is  subject 
to  a  Hen.  Creer  v.  Cache  Valley  Canal  Co.; 
4  Idaho,  280,  88  Pac.  653^  95  Am.  St  Rep.  68 ; 
Bennett  t.  Twin  Falls.  Land  &.  Water  Co.,  14 
Idaho,  5,  93  Pac.  789. 

In  the  case'  of  McClain  t.  Hutton,  181 
Cal.  132,  61  Pacv  273,  68  Pac.  162,  622,  tbe 
Supreme  Court  of  California,  In  discussing  a 
statute  of  tbat  state  which  is  practically  the 
same  as  the  statute  of  this  state,  says:  "Tbe 
claim  of  Trower  was  for  the  hauling  of  ma- 
terials used  In  the  construction  of  the  build- 
ing; and  it  is  objected,  on  the  supposed  au- 
thority of  Adams  r.  Burbank,  108  Cal.  646 
[37  Pac.  640],  that  he  was  not  entitled  to  a 
lien  for  labor  of  this  kind.  The  case  cited, 
however,  has  no-  application.  There  the 
claimant  'was  employed  by  the  brick  men  to 
haul  bricks  for  them,  and  he  had  no  connec- 
tion with  tbe  contractor,  who  owed  him  no 
Uablllty.  His  position  was  not  different 
from  tbat  of  tbe  laborwa  who  made  tbe 
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trick.'  Bat  tbe  clAtmant  here  yr&a  fllrecUy 
employed  by  Waggoner,  afa  the  agent  of  Mrs. 
Hatton ;  and  hia  labor  was  performed  on  the 
building  in  the  game  sense  as  that  of  the  men 
who  lifted  the  brick  from  the  ground  to 
tbe  upper  parts  of  the  building.  Malone  ▼. 
Big  Flat  Gravel  Mln.  Oa,  79  Cal.  678  US 
Pac.  772]." 

In  tbe  case  of  WUmn  ▼.  Ntigent,  129  Cal. 
280,  67  Pac.  1008,  the  Supreme  Court  of 
California  also  considered  thla  question  and 
held:  "The  proof  did  not  show  that  Fams- 
worth  A  Buggies  had  any  Hen.  They  did  not 
perform  labor  upon  or  furnish  material  to 
be  used  on  the  building.  Their  servlcea  con- 
stated of  hauling  slate  to  the  building  and 
dellTMiiig  it  to  the  character.  This  did  not 
bring  them  within  the  terms  of  the  statute. 
Adams  T.  Bnrbank,  103  CaL  661  [37  Pac. 
640]." 

It  wlU  be  seen  by  this  opinion  that  the 
court  seems  to  base  its  opinion  upon  the 
same  principle  recognised  in  Adams  t.  Bur- 
bank.  103  CaL  661,  37  Pac.  640,  that  a  lien 
did  not  lie  for  hauling  material  to  a  building 
to  be  used  in  such  building,  where  the  serv- 
ices were  performed  upon  contract  with  or 
under  tbe  direction  of  a  contractor.  The 
reasoning,  however,  of  the  court  in  those 
two  cases,  has  no  application  under  the  stat- 
ute of  this  state,  for  the  reason  that  tbe 
statute  of  this  state  in  express  terms  pro- 
vides: "And  every  contractor,  subcontractor, 
an^ltect,  buUder  or  any  person  having 
charge  of  any  mining  claim,  or  of  the  con- 
struction, alteration  or  repair,  either  in 
whole  or  in  part,  of  any  building  or  other 
Improvement,  as  aforesaid,  shall  be  held  to 
be  the  agent  of  the  owner  for  the  purpose 
of  this  chapter."  Under  the  facts  of  this 
case,  Hughes  being  the  contractor,  and 
Hughes  having  employed  the  respondents  to 
perform  the  work,  if  such  work  falls  within 
the  provision  of  the  statute  granting  a  Hen, 
then  Hughes  was  the  agent  of  the  company 
under  the  statute;  and  this  Is  clearly  held  by 
the  Supreme  Court  of  California  in  the  case 
of  McCain  v.  Hutton,  supra. 

In  the  case  of  Kehoe  v.  Hansen,  8  B.  D. 
198,  66  N.  W.  1075,  59  Am.  St.  Rep.  759,  the 
Supreme  Court  of  South  Dakota,  in  discuss- 
ing tills  question,  says:  "Ordinarily,  the 
contractor  for  the  material  delivers  the  same, 
and  includes  the  expense  of  hauling  In  the 
price  of  the  material.  No  objection,  so  far 
as  we  are  aware,  has  ever  been  made  to  thus 
indnding  the  expense  of  hauling  In  the  price 
of  the  material.  If  it  may  be  so  included, 
and  the  lien  made  to  cover  the  same,  why 
may  not  the  cartman  make  a  separate  con- 
tract for  hauling,  and  acquire  a  valid  lien 
therefor?  We  can  discover  no  valid  rea- 
son why,  if  the  contract  to  liaul  the  lumber 
Is  made  directly  by  the  owner  with  the  cart- 
man,  he  may  not  enforce  a  lien  therefor. 
Tlie  hauling  of  tbe  material,  in  many  in- 
stances, constitutes  a  large  item  in  the  ex- 


pense of  the  baiidlng,  especially"  where  tbe 
same  Is  built  of  stone  or  bride.  Labor, 
therefore,  in  getting  the  material  together 
upon  the  ground,  ready  for  the  structure. 
Is  fhirly  within  the  meaning  of  our  mechan- 
ic's lien  law  of  work  upon  th«  building- 
work  that  enters  Into,  and  constitutes  labor 
upon,  the  bnildlng." 

In  the  latter  case  the  court  cites  with  ap- 
proval a  very  interesting  discussion  of  this 
question  from  the  Supreme  Court  of  Pennsyl- 
vania, in  Hill  V.  Newman,  88  Pac.  152,  80 
Am.  Dec.  473,  as  follows:  'TThe  law  is  that 
every  building  may  be  subjected  to  a  li(n 
for  the  payment  of  all  debts  contracted  for 
work  done  and  material  famished  for  or 
about  its  erection,  and  this  may  very  fairly 
be  taken  to  Include  the  work  of  hauling  the 
materials  to  the  place  of  bnllffing.  We  think 
we  should  have  to  unduly  strain  the  lan- 
guage in  order  to  exclude  It  It  is  work 
abont  the  erection  of  the  house,  and  Is,  of 
course,  charged  for  by  the  materialman 
when  he  has  the  lumber,  stone,  bride,  sand, 
or  lime  delivered  by  hts  own  carters.  The 
Itauling  away  of  the  day  dug  out  of  the  cel- 
lar and  foundation  Is  always  considered 
proper  work  for  liim ;  and  we  know  not  why 
tbe  carter  may  not  be  a  proper  man  to 
claim  it,  if  be  did  the  work  at  the  reqnetit 
of  the  owner  or  the  contractor,  and  not  as 
a  mere  hireling  under  the  contractor,  or  un- 
der a  subcontractor." 

We  think  there  can  be  no  question  but 
that  the  rule  stated  by  the  Supreme  Courts 
of  South  Dakota  and  Pennsylvania  is  a  cor- 
rect and  Just  application  of  the  correct  rule 
to  apply  and  a  fftlr  construction  of  the  stat- 
ute of  this  state,  and  that  the  facts  shown 
in  this  case  clearly  bring  the  rights  of  the 
respondents  within  ttie  provisions  of  this 
statute.  The  facts  show  clearly  that  Hughes 
was  tbe  agent  of  the  appellant  company; 
that  he  employed  the  respondents,  a«'  such 
agent  and  contractor,  to  carry  and  deliver 
cement  to  the  place  of  use,  and  for  the  pur- 
pose of  being  used  in  the  construction  of  the 
dam  and  improvements  constructed  by  the 
appellant ;  that  the  appellant  company  knew 
that  the  respondents  were  so  employed;  that 
the  respondents  were  carrying  and  deliver- 
ing such  cement  for  the  purpose  of  being 
used  in  such  constructive  work;  and  that 
the  labor  and  expense  of  the  services  thus 
rendered  by  the  respondents-  entered  into 
and  became  a  part  of  the  structure,  and  en- 
hanced tbe  value  of  appellant's  property,' 
in  the  same  way  as  the  labor  of  any  other 
person  performed  directly  upon  said  struc- 
ture Naylor  &  Norlln  v.  Lewiston,  etc..  By. 
Co.,  14  Idaho,  722,  95  Pac.  827. 

In  the  latter  case,  in  discussing  the  right 
to  a  lien  for  labor  ui)on  tools  used  In  the 
construction  of  an  improvement,  this  court 
said:  "It  Is  argued,  however,  upon  the  part 
of  the  appellants,  that  the  plalnUffs  were 
not  entitled  to  a  lien  for  $150,  the  amount 
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claimed  for  the  use  of  tools  and  appliances. 
It  would  seem  that,  if  a  person  furnishes 
tools  wbicb  are  used  and  consumed  In  the 
construction  of  work,  such  person  would  be 
entitled  to  a  lien  for  the  same  reason  that 
gives  a  lien  for  the  use  and  consumption  of 
material.  The  use  and  consumption  of 
tools  ought  to  give  the  same  right  as  the 
use  and  consumption  of  material.  Under 
the  contract,  the  plaintiffs  were  to  have  a 
reasonable  compensation  for  the  use  of  tools, 
and  the  plaintiffs  admitted  and  agreed  that 
the  value  of  the  use  was  ¥150.  The  Item  of 
$150  was  a  proper  Uenable  right  Includ- 
ed in  the  claim  of  lien,  also,  was  compensa- 
tion for  superintending  the  work.  Counsel 
argue  that  no  lien  should  be  allowed  for 
this  labor.  Tbe  statute,  however,  clearly 
contemplates  a  lien  for  labor  performed  in 
or  upon  improvements.  The  labor  of  a  su- 
perintendent in  the  construction  of  works 
becomes  a  part  of  the  improvement  to  the 
same  extent  as  the  labor  of  any  other  in- 
dividual, and  establishes  his  right  to  a  lien 
the  same  as  that  of  any  other  person  who 
performs  labor  upon  or  in  said  work. 
Thompson  t.  Wise  Boy  Min.,  etc.*  Co.,  9 
Idaho,  363,  74  Pae.  958i" 

So,  In  the  present  case  the  labor  and  serv- 
ices of  the  respondents  became  a  part  of  the 
construction  of  tbe  dam  to  the  same  extent 
as  the  labor  of  any  other  Individuals  and 
gave  the  respondents  the  same  right  to  a 
lien.  The  respondents  hauled  the  cement  to 
tbe  place  of  use  for  the  purpose  of  use, 
and  it  was  accepted  by  the  appellant  and  so 
used  in  the  construction  and  as  a  part  of 
the  construction  the  same  as  any  other  ma- 
terial or  any  other  labor  contributing  to  the 
erection  and  improvement  of  said  property. 
It  is  a  well-recognized  principle  that  a  ma- 
terialman who  makes  a  contract  for  the  de- 
livery of  material  to  be  used,  and  which 
Is  actually  used,  in  the  construction  of  an 
improvement,  may  include  in  a  claim  of 
lien  not  only  the  value  of  the  material,  but 
the  cost  of  delivery  to  the  place  of  use,  and, 
this  being  the  general  rule,  there  can  be  no 
reason  why,  when  the  labor  Is  done  and  the 
material  famished  by  different  persons,  each 
person  should  not  be  entitled  to  a  lien. 

Tbe  facts  of  this  case  are  clearly  distin- 
guishable from  that  class  of  cases  where 
tbe  hauling  or  the  labor  was  performed  with- 
out reference  to  the  place  of  use  of  the  ma- 
terial hauled  or  transferred.  As  an  Illus- 
tration, tbe  railroad  company  which  hauled 
the  cement  from  Salt  Lake  to  Bogerson  had 
no  knowledge  where  the  cement  was  to  be 
used  or  that  it  was  to  be  used  at  a  partic- 
ular place  or  for  a  specific  purpose.  The 
cement  was  delivered  by  the  railroad  compa- 
ny at  its  own  station  or  storage  room  upon 
Its  own  property  and  not  to  the  users  of  the 
material.  It  follows  that  it  would  not  be 
entitled  to   a    lien.     But   the   respondents 


knew '  where  the  eonent  was  to  be  used, 
and  their  labors  were  in  delivering  it  for 
that  specific  use  and  at  the  place  and  for 
the  purpose  for  which  tbe  services  were  ren- 
dered. There  certainly  can  be  no  reason 
why  any  class  or  kind  of  labor,  and  it  mat- 
ters not.  what  it  is,  which  is  Intended  to 
aid  and  enhance  the  construction  of  any 
particular  improvement,  and  is  received  and 
used  in  such  improvement,  should  not  be 
and  Is  not  entitled  to  a  lien  upon  such  im- 
proved property  under  the  statute  of  this 
state.  The  L^slature  clearly  intended  as 
the  essential  element  and  purpose  of  tbe 
statute  to  give  to  the  person  who  performs 
labor,  or  the  person  who  furnishes  material 
which  is  intended  to,  and  does  in  fact,  enter 
into  tbe  construction  and  development  of  a 
building  or  other  improvement,  as  de3crH)ed 
In  the  statute,  a  Hen  upon  the  Improvement, 
and  convenient  ground,  for  the  purpose  of 
securing  payment  for  such  labor  or  materiaL 
The  judgment  In  this  case  Is  affirmed. 
Costs  awarded  to  respondents. 

AILSHIE  and  SULLIVAN,  JJ.,  oonciw 


MABSHALL  v.  NIAGABA  SPBINGS  OB- 
CHABD  CO.,  Limited. 

(Supreme  Court  of  Idaho.    June  8,  1912.) 

(Syllahut  hv  the  Court.) 

1.  Waters  and  Water  Coun.sEs  (§  12*) — 
Appropriation  of  Water  Itir.uTS— Appli- 
cation TO  State  Engineer— Requisites. 

Under  tbe  provisions  of  section  3253,  B^v. 
Codes,  an  application  to  tbe  state  engineer  for 
permit  to  appropriate  water  is  required  to 
state  facts  which  can  only  be  secured  by  en- 
trance to  the  place  where  the  appropriation  is 
made,  and  a  survey  of  tbe  premises  and  sur- 
roundings at  the  point  of  diversion  and  place 
of  improvement,  and  also  a  survey  of  the  real- 
ty to  be  taken  for  dams  and  ditches  to  be  used 
in  appropriating  the  water  to  a  beneflcial  use. 

[Ed.  Note.— For  other  cases,  see  Waters  and 
Water  Courses,  Cent  Dig.  {  6;  Dec.  Dig.  | 
12.  J 

2.  Waters  and  Wateb  Courses  {§  12*)— Ap-' 
pbopbiation  of  Water  Bights — Applica- 
tion to  State  Enoineeb— Bequisites. 

An  application  for  a  permit  to  appropriate 
water  under  the  provisions  of  section  .32.'>3 
makes  it  necessary  for  a  person  intending  to 
make  an  appropriation  in  accordance  with  the' 
statute  to  go  upon  the  ground  immediately 
surrounding  the  point  at  which  the  diversion 
from  the  natural  channel  is  to  be  made,  for 
the  purpose  of  securing  and  preparing  data  and' 
plana  and  maps  required  by  such  application. 

[Ed.  Note. — For  other  cases,  see  Waters  and- 
Water  Courses,  Cent  Dig.  I  6:  Dec.  Dig.  I 
12.*] 

3.  Waters  and  Wateb  Coubses  (J  12*) — 
Appropriation  of  Water  Bights— PeemiT' 
—Effect. 

A  permit  issued  by  the  state  engineer  to' 
appropriate  water  from  the  public  waters  of 
the  state  is  tlie  consent  given  by  the  state 
that  tbe  applicant  may  proceed  under  tb« 
law  and  make  an  appropriation  of  the  public 


•For  other  cases  see  same  topic  and  section  NUUBES  In  Dec  Dig.  A  Am.  Dig.  Key  No.  Series  A  Rep'r  Indexes 
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iraten.    It  fa  Ae  Initiation  of  the  appropria- 
tion, but  of  itB«If  is  not  an  appropriation^ 

(Ed.  Note. — For  other  cases,  see  Waters  and 
Water  Courses,  Cent  Dig.  i  5;  Dec.  Dig.  | 
12.*] 

4.  EnnNKiw  Domain  (S  eO*)— Appbopbiation 
or  Wateb  Riohts— Rigut  to  Entkb  Land. 
The  entry  upon  private  property  for  the 
purpose  of  inTCStigation,  inspection,  and  the 
making  of  surveys,  plans,  and  specifications 
for  the  purpose  of  malting  application  for  a 
permit  does  not  necessarily  result  in  the  per- 
manent taking  of  the  real  property  of  the  own- 
er, but  it  necessitates  the  entry  upon  such 
laad,  and  the  right  to  jenter  upon  such  land 
mnat  be  secured  either  by  agreement  of  the 
parties  or  by  condemnation  proceedings,  and. 
without  such  remedy  being  pursued,  the  entry. 
If  made,  is  a  trespass. 

[Ed.  Note.— For  other  eases,  see  Ehninent  Do- 
main, Cent  Dig.  ||  171-179;  Dec.  Dig.  {  69.*] 

B.  EifiNBRT  Domain  ({  69*) — Right  to  Bn- 
TBB   Propkbty— Appbopriation   Of   Water 

RiOBTS. 

The  Constltntlon  and  laws  of  this  state 
•pecifically  recognise  the  right  to  divert  and 
appropriate  the  unappropriated  waters  of  any 
natural  stream  to  a  beneficial  use,  and  that 
snch  right  shall  never  be  denied;  but  this  does 
not  mean  that  a  person  is  given  the  right  to 
go  npon  private  property  of  another  for  the 
purpose  of  making  an  appropriation,  without 
the  license  or  consent  of  the  owner,  or  before 
•uch  rijcbt  is  acquired  by  proceedings  for  con- 
demnation. 
[Ed.  Note.— For  other  cases,  see  Eminent  Do- 
ain.  Cent  Dig.  U  171-179;  Dec  Dig.  1 69.*] 


&  Watem  and  Water  Cottssbs  (i  133*)— 
APPBoraiATioN  of  Water  Hiohtb— Kiqhtb 
or  Owner  of  Land. 

Where  N.  S.  O.  Co.  owns  all  the  lands 
«n  both  sides  of  the  channel  of  water  from 
the  place  the  water  comes  from  the  rimrock 
until  the  chajinel  ends  and  the  water  empties 
into  another  stream,  it  is  the  right  of  N.  S. 
O.  Co.,  by  reason  of  its  ownership  of  the  land, 
to  have  exclusive  possession  of  said  land,  and 
aach  owner  is  protected  against  any  right 
that  is  attempted  to  be  acquired  by  trespass 
on  such  land  in  the  way  of  an  attempt  to  ap- 
propriate the  waters  running  across  said  land. 
[Ed.  Note.— For  other  cases,  see  Waters  and 
Water  Courses,  Cent  Dig.  |  146;  Dec  Dig.  { 
133.*] 

Appeal  from  District  Court,  Lincoln  Coun- 
ty; Edward  A.  Walters,  Judge. 

Action  by  Frank  Marshall  against  the 
Niagara  Springs  Orchard  Company,  Limited. 
From  a  Judgment  for  plaintiff,  defendant  ap- 
peals.   Reversed. 

Richards  &  Baga,  of  Boise,  for  appellant 
Bowen,  Porter  A  Stockslager,  of  Twin  Falls, 
for  respondent 

STEWART,  O.  J.  Frank  Marshall,  the  re- 
qtondent,  brought  this  action  in  the  district 
court  against  Wtnla  Smalley,  Henry  Smalley, 
John  R.  Newton,  and  Samuel  T.  Hamilton  for 
the  purpose  of  condemning  a  right  of  way  for 
a  ditch  and  power  bouse  and  other  build- 
ings required  In  connection  therewith  across 
the  land  asked  therewith.  The  land  across 
which  such  right  of  way  is  asked  is  describ- 
ed as  follows:    Lot  8  of  aection  11  and  lot 


1  of  section  10,  township  9  S.,  range  15  B. 
The  defendants  named  in  the  complaint  did 
not  appear  in  said  action,  but  the  appellant 
herein,  the  Niagara  Springs  Orchard  Com- 
pany, Limited,  applied  to  be  made  a  party 
defendant  and  was  permitted  to  do  so,  and 
filed  an  answer  setting  forth  that  said  de- 
fendant was  the  owner  of  the  property  de- 
scribed in  the  complaint;  the  same  having 
been  transferred,  to  wit,  by  the  defendants 
named  in  the  complaint  The  cause  was 
tried  to  the  court,  and  findings  of  fact,  con- 
tusions of  law,  and  a  decree  were  entered 
In  favor  of  the  plaintiff,  and  the  trial  court 
adjudged  the  condemnation  of  a  strip  of  land 
described  by  metes  and  bounds,  and  a  part 
of  the  property  described  In  the  complaint, 
and  assessed  the  damages  for  the  same. 
From  such  Judgment  this  appeal  was  taken. 
It  appears  from  the  record  In  this  case 
that  the  title  to  the  property  described  in 
the  complaint,  part  of  which  is  involved  in 
this  action,  was  granted  by  the  United  States, 
by  patent,  to  the  predecessors  in  interest  of 
the  appellant,  January  17,  1895,  and  Decem- 
ber 1,  1897,  and  that  the  title  thus  acquired, 
by  proper  conveyance  passed  to  the  aptwl- 
tant  on  January  9,  1911.  It  also  appears 
that  lot  1  of  said  section  10  and  lot  8  of 
section  11  extend  from  the  north  shore  or 
water  line  of  Snake  river  to  the  line  lying 
upon  the  lands  which  extend  from  the  top 
of  the  rimrock  ot  Snake  river,  and  said  lands 
include  a  part  of  highlands  at  the  top  of 
the  rimrock  and  all  lands  lying  between  the 
rimrock  and  the  north  shore  of  Snake  river; 
that  the  waters  of  Smalley  Springs  rise  and 
emerge  from  the  earth  at  the  foot  of  the  rim- 
rock, and  wholly  and  entirely  are  within 
lots  1  and  3,  and  no  part  or  portion  of  the 
springs  or  waters  or  streams  is  outside  of 
lota  1  and  3.  It  also  appears  that  respond- 
ent made  application  to  the  state  engineer 
for  a  permit  to  appropriate  the  waters  flow- 
ing from  Smalley  Springs  and  the  natural 
stream  of  water  leading  therefrom,  all  situ- 
ated and  being  upon  the  lands  described  in 
the  complaint,  and  that  the  state  engineer 
granted  such  permit  In  accordance  with  the 
application  of  plaintiff  and  the  laws  of  the 
state  of  Idaho  relating  thereto,  and  It  was 
Issued  to  him  for  power  purposes  for  the 
purpose  of  creating  power  for  lighting,  heat- 
ing, manufacturing,  and  motive  power.  This 
permit  of  the  state  engineer  was  dated  Au- 
gust 30,  1009,  and  was  granted  upon  a  con- 
dition inserted  in  such  permit  as  follows: 
"This  is  to  certify  that  I  have  examined  the 
within  application  for  a  permit  to  appropri- 
ate the  public  waters  of  the  state  of  Idaho 
and  hereby  grant  the  same,  subject  to  the 
following  limitations  and  conditions:  •  •  • 
Good  and  sufiiclent  bond  to  be  filed  In  the 
sum  of  one  thousand  dollars  ($1,000)  on  or 
before  October  29,  1909."  The  bond  thus 
provided  for  in  the  permit  was  not  filed  with' 
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the  state  engineer  until  December  17,  1909, 
^  days  after  the  expiration  of  the  time  al- 
lowed  by  the  permit  and  also  by  section  3254 
of  the  Rev.  Codes. 

The  question  presented  on  this  appeal,  and 
upon  which  a  reversal  Is  asked,  Is:  Can  an 
appropriation  of  water  upon  private  land  be 
initiated  by  trespass  upon  private  property, 
and  is  the  attempted  appropriation  void  as 
against  the  landowner  whose  land  has  been 
trespassed  upon? 

It  is  the  contention  of  the  appellant  that 
the  action  to  condemn  land  for  a  power  site, 
as  alleged  in  the  complaint,  cannot  be  main- 
tained for  the  reason  that  the  plaintifT  has 
not  acquired  any  wat«  right  upon  which  to 
base  such  action,  for  the  reason  that  he  ac- 
quired no  appropriation  nor  initiated  any 
legal  right  to  appropriate,  by  virtue  of  the 
permit,  based  upon  a  trespass  upon  private 
land. 

It  is  the  contention  of  th«  respondmt,  how- 
ever, that  the  permit  issued  to  the  respond- 
ent gave  to  him  an  inchoate  right  to  the  wa- 
ters of  the  streaiii  at  the  point  described  in 
the  application  and  the  permit,  and  In  mak- 
ing such  application  for  the  x>ermlt  the  re- 
spondent was  not  a  trespasser  upon  the  land 
of  the  appellant  and  made  no  entry  ut>on 
said  land,  but,  on  the  contrary,  the  respond- 
ent was  pursuing  the  statutory  remedy  pre- 
scribed, whereby  he  might  perfect  his  in- 
choate right  to  the  water,  by  condemnation 
proceedings. 

Section  3,  art.  16,  of  the  Constitution  of 
the  state  declared:  "The  right  to  divert  and 
appropriate  the  unappropriated  waters  of 
any  natural  stream  to  beneflclal  uses,  shall 
never  be  denied.  •  *  *  ••  And  section  1, 
art  15,  provides:  "The  use  of  all  waters 
now  appropriated,  or  that  may  hereafter  be 
appropriated  for  sale,  rental  or  distribution; 
also  of  all  water  originally  appropriated  for 
private  use,  but  which  after  such  appropria- 
tion has  heretofore  been,  or  may  hereafter 
be  sold,  rented,  or  distributed,  la'  hereby  de- 
clared to  be  a  public  use,  and  subject  to  the 
regulation  and  control  of  the  state  in  the 
manner  prescribed  by  law."  From  these 
two  provisions  of  the  Constitution  of  the 
state  it  would  seem  that  the  right  to  divert 
and  appropriate  the  unappropriated '  waters 
of  any  natural  stream  to  a  beneficial  use  is 
granted  to  all  persons  who  intend  to  make 
a  beneficial  use  of  the  same,  and  is  subject 
to  the  regulation  and  control  of  the  state  In 
the  manner  prescribed  by  law.  The  Legisla- 
ture of  this  state,  to  carry  out  the  power 
granted  to  the  Legislature  under  the  forego- 
ing provisions  of  the  Constitution,  has  pro- 
vided (section  3240,  Rev.  Codes):  "Water  be- 
ing easential  to  the  Industrial  prosperity  of 
the  state,  and  all  agricultural  development 
throughout  the  greater  portion  of  the  state 
depending  upon  its  just  apportlonmait  to, 
and  economical  use  by,  those  making  a  ben- 
eficial application  of  the  same,  Its  control 


shall  be  In  the  stat^  wlilch.  Da  providing  for 
its  use,  shall  equally  guard  all  the  various 
Interests  involved.  All  the  waters  of  th^ 
state,  when  flowing  in'  their  natural  chan- 
nels, including  the_  waters  of  all  natural 
springs  and  lakes  within  the  boundaries  of 
the  sta,te  are  declared  to  be  the  property  of 
the  state,  whose  duty  it  shall  be  to  super- 
vise their  appropriation  and '  allotment  to 
those  diverting  the  same  therefrom  for  any 
beneflclal  purpose,  and  the  right  to  the  use 
of  any  of  the  waters  of  the  state  for  nsefnl 
or  beneficial  purposes  is  recognized  and  con- 
firmed.   «    •    •" 

Section  3242  provides:  "The  right  to  the 
use  of  the  waters  of  rivers,  streams,  lakes, 
springs,  and  of  subterranean  waters,  may 
be  acquired  by  appropriation." 

Section  3243  provides:  "The  appropriation 
must  be  for'  some  useful  or  beneficial  pur- 
pose, and  when  the  approprlator  or  his  suc- 
cessor in  Interest  ceases  to  use  it  for  such 
puTxtose,  the  right  ceases." 

[1]  Section  3253,  Rev.  Codes,  provides  the 
procedure  by  a  person  who  intends  to  make 
an  appropriation  under  the  statute  for  a 
permit  to  appropriate  the  waters  of  the  state 
when  fiowlng  in  their  natural  channels,  in- 
cluding the  waters  of  all  natural  springs 
and  lakes  within  the  boundaries  of  the  state. 
This  section,  among  Other  things,  requires 
that  "any  person,  association  or'  corporatioa 
hereafter  intending  to  acquire  the  right  to 
the  beneflclal  use  of  the  waters  of  any  nat- 
ural streams,  springs  or  seepage  waters,  or 
lakes  or  other  public  waters  in  the  state  of 
Idaho,  shall,  before  commencing  the  con- 
struction, enlargement  or  extension  or  change 
in  the  point  of  diversion  of  the  ditch,  canal, 
or  other  distributing  works,  or  performing 
any  work  in  connection  with  said  construc- 
tion or  proposed  appropriation  or  the  diver- 
sion of  any  waters  into  a  natural  channel, 
make  an  application  to  the  state  engineer 
for  a  permit  to  make  such  appropriation." 
This  Applicatibn  referred  to  requires  the  Ap- 
plication to  state,  among  other  things:  (2) 
The  source  of  the  water  supply;  (3)  the  na- 
ture of  the  proposed  use;  (4)  the  location 
and  description  of  the  proposed  ditch,  (^tan- 
nel,  or  other  work  and  the  amount  of  water 
to  be  diverted  and  used;  (5)  the  time  requir- 
ed for  the  completion  of  construction  of  such 
works,  which  in  no  case  shall  exceed  five 
years  from  the  date  of  approval  of  the  ap- 
plication; (6)  the  time  required  for  the  c(Hn- 
plete  application  of  the  water  to  the  propos- 
ed use;  that  the  application  shall  be  accom- 
panied by  a  plan  and  map  in  duplicate  of 
the  proposed  works  for  the  diversion  and  ap- 
plication of  the  water  to  a  beneficial  use, 
showing  the  character,  location,  and  dimen- 
sions of  the  proposed  reservoir,  dams,  canal, 
ditches,  pipe  lines,  and  all  other  works  pro> 
posed  to  be  used  by  them  in  the  diversion  of 
the  waters  and  the  area  and  location  of  the 
lands  proposed  to  be  irrigated. 
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It  clearly  appears,  from  the  applljiatlon  re- 
quired by  this  statute,  that  such  application 
must  state  facts  which  can  only  be  secured 
by  an  entrance  to  the  place  where  the  ap- 
propriation Is  made  and  a  survey  of  the 
premises  and  surroundings  at  the  point  of 
diversion  and  plan  of  Improvement,  and  also 
a  survey  of  the  realty  to  be  taken  for  dams 
and  ditches  to  be  used  In  appropriating  the 
water  to  a  benefldal  use,  and  especially  in 
a  case  where  It  is  necessary  to  construct 
btilldlngs  and  other  works  necessary  for  the 
utilization  of  the  water  for  po\ver  puriMses. 
Plans  and  maps  are  required  to  be  prepared 
showing  the  character  and  location  and  di- 
mensions of  the  works  and  the  airea'  and 
location  of  the  lands  proposi^'to  be  Irrigat- 
ed or  otherwise  used. 

tJ]  It  would  be  Impossible  to  comply  with 
this  provision  of  the  statute  unless  the  per- 
son intendliig  to  make  the  appropriation 
went  upon  the  ground  immediately  surround- 
ing the  point  at  which  the  diversion  from 
the  natural  diannel  is  to  be  made  for  the 
purpose  of  securing  a^d  preparing  the  data 
and  plans  and  maps  required  by  this  section, 

[3]  Under  the  provisions  of  section  3254, 
Rev.  Codes,  "the  application  so  indorsed 
shall  constitute  a  permit,  and  shall  be  re- 
tnmed  to  the  applicant,  and  he  shall  be  au- 
thorized, oil  receipt  thereof,  to  proceed  with 
tbe  construction  of  the  ne<;essary  works  for 
the  diversion  of  such  water  •  •  •.  to  a 
beneficial  use,  and  to  perfect  the  proposed  ap- 
propriation."    . 

In  the  case  of  Speer  v.  Stephenson,  16 
Idaho,  707,  102  Pac.  365,  this  court  had  nn< 
der  consideration  the  right  acquired  by  a 
permit  granted  by  the  state  engineer,  under 
the  provisions  of  the  original  act  passed  by 
the  Legislature  in  1903  (Sess.  Laws  1903,  p. 
223),  and  In  the  opinion  in  that  case  says: 
"The  permit  thus  provided  for  took  the  place 
of  the  posting  of  notice  as  required  under 
the  act  prior  to  1903,  and  merely  gave  the 
applicant  an  inchoate  right  which  could  rip- 
en into  a  legal  and  complete  appropriation 
only  npon  the  completion  of  the  works  and 
the  application  of  the  water  to  a  beneficial 
use.  The  right  given  by  the  permit  is  mere- 
ly a  contingent  right,  which  may  ripen  into 
a  complete  appropriation  or  may  be  defeated 
by  the  failure  of  the  holder  to  comply  with 
the  requirements  of  the  statute.  The  per- 
mit, therefore,  Is  not  an  appropriation  of  tbe 
public  waters  of  the  state.  It  is  not  real 
property  under  the  statute.  Rev.  Codes,  i 
3056;  Ada  County  Farmers'  Irr.  Co.  v.  Farm- 
ers' Canal  Co.,  6  Idaho,  793,  51  Pac.  990, 
40  L.  R.  A.  485.  A  permit,  however.  Is  the 
consult  given  by  the  state  to  construct  and 
acquire  real  property.  In  order  to  acquire 
a  permit,  the  statute  provides  that  the  per- 
son, association,  or  corporation,  intending  to 
acquire  the  right  to  the  beneficial  use  of  the 
waters  of  any  natural  stream,  etc.,  before 
commencing  the  construction  of  such  works^ 


shall  make  application  to  the  state  engineer 
for  such  permit  Certain  facts  are  required 
to  be  stated  in  tbe  application." 

It  Is  apparent  from  the  provisions  of  the 
statute  that  a  permit  Issued  by  the  state  en- 
gineer to  appropriate  the  public  water  of  the 
state  is  not  an  appr<4>riation  of  the  water, 
but  that  such  permit  is  the  consent  only  of 
the  state  that  the  applicant  may  proceed 
under  tbe  law  and  make  an  appropriation  of 
public  water.  In  the  case  now  under  con- 
sideration, in,  order  for  the  respondent  to 
make  an  appropriation  of  tbe  water  at  a 
point  upon  the  land  owned  by  the  appellant, 
it  was  necessary  for  the  respondent  to  enter 
upon  the  lands  of  the  appellant  in  the  first 
instance  for  the  purpose  of  making  the  nec- 
essary examination  and  making  the  surveys 
and  maps  and  plans  required  in  order  to 
make  a  proper  application  to  the  state  en- 
gineer for  a  permit  which  permitted  the  re- 
spondent to  proceed  in  the  .manner  prescrib- 
ed by  law  in  perfecting  his  appropriation. 
After  this  permit  was  obtained,  it  was  nec- 
essary under  the  law  for  the  respondent  to 
do  the  constructive  work  required  to  perfect 
the  appropriation,  and  this  necessarily  re- 
quired tt^e  taking  of  the  real  property  of  the 
appellant  for  this  use,  and  this  could  be , ac- 
quired by  agreement  of  the  parties  or  by 
condemnation  proceedings  under  the  statute. 

[4]  The  entry,  however,  for  the  purpose  of 
investigation,  inspection,  and  the  making  of 
surveys,  . plans,  and  .specifications  for  the 
purpose  of  making  application  for  a  permit, 
would  not  necessarily  result  in  the  perma- 
nent taking  of  the  real  property  of  the  ap- 
pellant ;  but  it  would  result  in  the  necessary 
entry  upon  the  land  of  the  appellant  The 
right  to  enter  the  land  of  the  appellant, 
therefore,  should  have  been  secured  from  tbe 
appellant^  either  by  an  agreement  of  the 
imrties,  or  by  condenmation  proceedings, 
and,  without  such  remedy  being  pursued,  the 
respondent  in  making  such  entry  would  be  a 
trespasser.  In  this  Instance,  therefore,  It 
appear^  clearly  from  the  record  that,  in 
making  the  entry  upon  the  lands  of  the  ap- 
pellant for  the  purpose  of  making  the  sur- 
veys and  plans  and  maps  upon  which  his 
appllca.tion  to  appropriate  the  water  was 
based,  th^  respondent  was  a  trespasser  upon 
the  lands  of  the  appellant 

[t]  While  the  Constitution  and  laws  of 
this  a;tatp  specifically  recognize  the  right  to 
divert  and  appropriate  the  unappropriated 
waters  of  any  natural  stream  to  beneficial 
uses,  and  that  such  right  shall  never  be  de- 
nied, still  such  provisions  of  the  Constitu- 
tion  and  statute  do  not  authorize  a  person 
to  go  upon  private  property  of  another  for 
tbe  purpose  of  making  an  appropriation. 
The  Constitution  and  laws  of  this  state  spe- 
cifically recognize  tbe  right  to  divert  and 
appropriate  the  unappropriated  waters  of 
any  natural  stream  to  a  beneficial  use,  and 
tliat  aaeh  right  shall  never  be  denied;   but 
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this  does  not  mean  that  a  person  is  given  a 
right  to  go  upon  private  property  of  another 
for  the  purpose  of  making  an  appropriation, 
without  the  license  or  consent  of  the  owner, 
or  before  such  right  Is  given  by  proceedings 
for  condemnation. 

[6]  As  shown  by  the  facts  in  this  case,  the 
appellant  owns  all  the  land  on  both  sides  of 
the  channel  of  water  from  the  place  the  wa- 
ter comes  from  the  rlmrocli,  until  the  chan- 
nel ends  and  the  water  empties  into  anoth- 
er stream.  It  is  true  that  the  appellant  has 
made  no  effort  whatever  to  appropriate  the 
water  of  said  stream  or  to  apply  such  water 
to  any  beneflcial  use,  and  in  this  action  the 
appellant  Is  malting  no  claim  whatever  to 
said  water  by  reason  of  any  appropriation 
or  any  supposed  riparian  ownership  of  the 
same.  But,  notwithstanding  such  facts.  It  is 
the  ajppellant'8  right  by  reason  of  his  owner- 
ship of  the  land  to  have  exclusive  possession 
of  said  land,  and  said  owner  la  protected 
against  any  right  that  Is  attempted  to  be  ac- 
quired by  trespass  thereon  in  the  way  of  an 
attempt  to  appropriate  the  water  running 
across  said  land,  and  neither  the  respondent, 
nor  any  other  person,  can  divert  such  water 
without  entering  upon  and  leading  it  across 
the  lands  of  the  appellant,  or  using  the  lands 
of  the  appellant  In  distributing  the  power 
created  by  the  use  of  such  water,  and  com- 
mitting a  continuing  trespass  upon  the  prem- 
ises of  the  appellant.' 

Mr.  Well,  In  his  third  edition  of  Water 
Rights  in  Western  States  (volume  1,  c.  10), 
discusses  this  question  generally,  and  the 
decisions  of  the  courts  of  several  states  and 
the  federal  courts  passing  upon  this  question 
have  been  collected.  In  the  text  the  author 
recites  the  different  rules  that  have  been 
announced  by  the  various  decisions,  and  from 
such  discussion  it  clearly  appears  that  the 
weight  of  authority  and  better  reasoning  Is 
with  the  proposition  that  An  appropriation 
of  water  at  a  point  upon  private  land  cannot 
be. made  by  trespass,  and  that,  where  an  at- 
tempt Is  made  to  Initiate  the  right  to  ap- 
propriate the  public  water  of  the  state  by 
trespass  upon  private  property,  such  Initia- 
tion of  such  right  Is  void  as  against  the 
owner  of  the  land.  Applying  this  rule  to 
the  facts  of  this  case,  an  action  to  condemn 
a  portion  of  the  land  of  appellant  for  the 
purpose  of  using  the  same  as  a  power  site 
cannot  be  maintained,  because  no  water 
right  has  been  legally  acquired  which  would 
make  necessary  the  use  of  said  land.  This 
necessarily  results  from  the  fact  that  the 
water  right  was  initiated  by  trespass.  Pren- 
tice V.  McKay,  38  Mont  114,  98  Pac.  1081; 
Smith  v.  Dennlff,  24  Mont.  20,  60  Pac.  398, 
81  Am.  St  Rep.  408;  Curtis  v.  La  Grande 
Water  Co.,  20  Or.  34,  23  Pac.  808,  25  Pac. 
378,  10  I/.  R.  A.  484;  Mud  Creek  Irr.  A.  &  M. 
Co.  V.  Vivian,  74  Tex.  170,  11  S.  W.  1078. 

In  the  case  of  Prentice  v.  McKay,  supra, 
the  Supreme  Court  of  Montana  reviews  a 


number  of  cases  bearing  upon  this  subject, 
and  says:  "If  Mrs.  Prentice  made  a  valid 
appropriation  of  water  upon  the  private 
lands  of  S.  C.  Prentlcej  she  must  have  ac- 
quired an  easement  In  his  lands,  and,  if  she 
did  acquire  such  easement,  she  must  have 
done  so  by  grant  from  S.  C.  Prentice  by  con- 
demnation proceedings  or  by  prescription. 
But  the  record  here  fails  absolutely  to  dis- 
close that  Mrs.  Prentice  ever  resorted  to 
condemnation  proceedings,,  or  ever  received 
a  grant  of  the  easement  or  acquired  it  by 
adverse  user."  .  In  this  case  the  court  held 
that  the  trapsaction  between  Mrs,  Prentice 
and  S.  C.  Prentice  amount^  onlj  io  a  license 
which  gave  the  right  to  take  the  water  from 
the  springs  and  streams  to  her  lapd,  and  that 
such  license  was  not  coupled  with  any  in- 
terest or  for  valuable  consideration  paid, 
and  was  therefore  revocable  at  the  pleasure! 
of  the  licensor  or  his  successors,  and  that 
the  action  in  this  case  In  obstructing  the  use 
amounted  to  a  revocation.  In  that  case  the 
court  cites  the  case  of  Alta  Land  Co.  v.  Han- 
cock, 85  Cal.  219,  24  Pac.  645,  20  Am.  St 
Rep.  217,  and  also  quotes  with  approval  from 
Smith  V.  Dennlff,  24  Mont  22,  60  Pac,  399, 
81  Am.  St  Rep.  408 :  "One  may  not  acquire 
a  water  right  on  the  land  of  another  without . 
acquiring  an  easement  in  such  land.  *  *  *■' 
And  an  easement  is  an  Interest  in  land  that . 
cannot  be  created,  granted,  or  transferred . 
except  by  operation  of'  law,  by  an  instrument . 
In  writing,  or  by  prescription."  And  the 
coQrt  comments  as  follows:  "Since  tb,e  use 
of  water  is  declared  by  the  Cohstltution  of 
tills  state  (article  3,  $  15)  to  be  a  public  use, 
the  right  to  appropriate  water  on  the  land 
of  another  may  be  acquired  by  condemna- 
tibn  proceedings." 

In  the  case  of  United  States,  etc,,  Co.  T, 
Gallegos,  89  Fed.  770,  32  C.  C.  A.  474,  the 
United  States  Court  of  Appeals  In  disculsslng 
this  question  says :  "The  appellant  owns  all 
the  land  on  both  banlu  of  this  river.  Re- 
gardless of  its  right  to  the  water,  it  has  the 
undoubted  right  to  the  undisturbed  and  ex- 
clusive possession  of  Its  land ;  and  the  ap-' 
pellee  can  divert  no  water  without  entering 
upon  and  leading  it  across  this  land,  and 
committing  a  continuous  trespass  upon  It" 
The  court,  in  further  discussing  the  Consti- 
tution of  the  state  of  Colorado,  announces 
tliat  the  Constitution  and  statutes  of  that 
state  do  not  give  one  the  right  to  make  an 
appropriation  against  a  landowner  by  tres- 
pass on  his  land. 

In  the  case  of  Le  Quime  v.  Chambers,  15 
Idaho,  405,  98  Pac.  415,  21  L.  R.  A.  (N.  S.) 
76,  this  court  In  discussing  the  right  to  ap- 
propriate water  from  a  spring  says :  "If  the 
land  on  which  this  spring  was  located  bad 
already  been  patented  before  the  location  by 
appellants,  then  a  different  question  would 
arise,  because  appellants  would  -  have  been 
trespassers  in  entering  upon  the  land  for 
the  purpose  of  locating,  appropriating,  and 
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dlrertlng  the  water,  unless  they  first  had 
acquired  a  license  or  easement  so  to  do." 

In  Swank  v.  Sweetwater  Irr.  Co.,  15  Idaho, 
353,  98  Pac.  297,  in  discussing  the  right  of 
the  owner  of  a  water  right  to  enter  lands 
owned  by  another  party,  and  to  construct 
ditches  and  channels  across  such  lands,  the 
court  says :  "The  fact  that  a  party  has  a  wa- 
ter right  gives  him  no  right  to  enter  the 
lands  of  others  for  the  purpose  of  construct- 
ing ditches  and  canals  across  them,  except 
OTer  public  lands  of  the  United  States.  He 
louBt  obtain  that  easement  and  right  of  way 
either  by  purchase  or  condemnation."  Bat- 
terton  y.  Douglass  Mln.  Co.,  20  Idaho,  760, 
120  Pac.  827. 

If,  then,  under  the  provisions  of  section 
3SSS  of  the  ReT.  Codes,  a  person  intending 
to  make  an  appropriation  is  required  to 
make  surreys  and  prepare  maps  and  plans 
in  order  to  make  a  proper  application,  and 
In  order  to  comply  with  such  proylrions  of 
the  statute  it  Is  necessary  for  snch  applicant 
to  enter  upon  the  lands  surrounding  the 
place  where  the  appropriation  or  water  is 
to  be  made,  and  such. lands  are  owned  by 
prlyate  persons,  and  such  permit  cannot  be 
obtained  by  agreement  between  the  applicant 
and  the  owner  or  'owners  of  such  adjoining 
abd  surrounding  land,  then  it  Is  Incumb^it 
upon  the  applicant,  in  order  to  Justify'  an 
entry  upon  such  lands,  to  proceed  under  the 
Bbatute  and  condemn  such  right  or  easement 
That  was  not  done  In  this  Instance,  and  the 
respondent  herein  was  a  trespasser  In  Initiat- 
ing his  proposed  appropriation,  and  the  mere 
fact  that  the  state  engineer  granted  ttte  per- 
flilt  in  no  way  conferred  'any  right  upon  the 
rieepondent  to  enter  upon  private  land  for 
the  ourpoee  of  making  an  appropriation^ 

'  tinder  this  rule  it  Is  clear  that  the  trial 
court  erred  in  its  finding  of  fact  that  the 
respondent  Is  the  owner  and  In  possession  of 
a  water  right  for  power  purposes,  granted 
to  him  under  the  permit  of  the  state  en- 
^neer  of  the  state  of  Idaho  from  Smalley 
Springs.  This  must  follow  by  reason  of  the 
fact  that  the  permit  Issued  by  the  state  en- 
gineer confers  no  right  to  enter  upon  pri- 
'vtite  land  for  the  purpose  of  Initiating  an 
appropriation  of  water.  As  to  the  second 
finding  of  the  trial  court,  we  are  Inclined 
to  think  that  the  trial  court  was  correct  In 
finding  that  Smalley  Springs,  or  the  waters 
thereof,  or  the  stream  flowing  therefrom, 
was  not  owned  by  the  appellant,  and  that  the 
waters  of  said  springs  at  all  times  have 
been  owned  by  the  state  of  Idaho,  subject  to 
appropriation;  but  that  such  finding  is  In- 
correct in  the  conclusion  that  such  water 
was  subject  to  the  right  and  use  of  the  plain- 
tiff under  the  permit  Issued  by  the  state  en- 
gineer. The  court,  under  the  view  that  we 
have  expressed,  was  In  error  In  finding  S, 
that  the  respondent  did  not  attempt  to  make 
his  appropriation  by  trespass.    As  to  finding 


6,  we  think  tfie  permit  offered  in  evidence  as 
"Exhibit  A"  was  properly  admissible  in  the 
case,  but  that  the  consideration  and  weight, 
of  such  permit  as  evidence  might  be  con- 
tradicted, and  the  permit  shown  to  be  of  no 
effect  under  the  facts  of  the  case.  The  court 
also  erred  In  finding  7,  wherein  It  Is  held 
that  an  appropriation  of  water  could  be 
made  on  private  premises  through  a  trespass 
on  such  premises,  and  without  the  knowl- 
edge and  consent  Of  the  owner  of  such  prem-  ■ 
Ises. 

It  Is  also  urged  by  counsel  for  appellant 
that  the  permit  Issued  by  the  state  engineer 
was  of  no  effect  after  the  expiration  of  60 
days  from  the  date  of  issue,  because  the  re- 
spondent, to  whom  such  permit  was  Issued, 
failed  to  file  a  bond  within  60  days  from  the 
date  of  the  permit.  In  view  of  the  opinion 
of  this  court  that  the  permit  was  of  no  force 
or  effect  by  reason  of  the  fact  that  it  was 
based  upon  a  trespass,  It  is  Immaterial 
whether  the  bond  was  filed  or  not,  and  It 
Is  unnecessary  to  pass  upon  the  objection 
made  in  disposing  of  this  case. 

The  Judgment  in  this  case  Is  reversed,  and 
the  costs  are  awarded  to  the  appellant. 

AILSHIE  and  SULLIVAN,  JJ,  concur. 


CONNOLLY  et  al  v.  REED,  Probate  Judge., 

(Supreme  Court  of  Idaho.    May  23,  1012.)  . 

(Syllabus  ^y  the  Court) 

1.  Aliens  (|  12*)— iNHniTANCE— Statutobt 
Provision. 

Under  the  provisiong  of  section  5716  of 
the  Revised  Codes  of  this  state,  "Aliens  may 
take  in  all  cases  by  succession  as  citizens," 
provided,  however,  that  "no  nonresident  for- 
eigner can  take  by  succession,  unless  he  ap- 
pears and  claims  such  auccesBlon  within  five 
yeara  after  the  death  of  the  decedent  to  whom 
be  claims  succeasion." 

[Bd.  Note.— For  other  cases,  see  Aliens,  Cent. 
Dig.  {I  12,  3a-46;    Dec  Dig.  {  12. •] 

2.  Common  Law  ({  12*)— Adoption. 

Under  the  statute  of  this  state  (section 
18,  Rev.  Codes),  the  common  law  of  Eneland, 
bo  far  as  It  is  not  repugnant  to  or  inconsistent 
with  the  Constitution  or  laws  of  the  United 
States,  is  the  law  of  this  state  in  all  cases  not 
provided  by  statute. 

[Ed.    Note.— For   other   cases,    see   Common 
Law,  Cent.  Dig.  |  10;   Dec.  Dig.  |  12.*] 

3.  Aliens    ({   9*)  —  Inhebitance  —  Comkon 
Law. 

At  common  law  an  alien  had  no  inheritable 
blood  and  could  not  succeed  to  real  property 
by  descent  or  inheritance  and  could  not  there- 
fore claim  through  an  intestate. 

[Ed.  Note. — For  other  cases,  see  Aliens,  Cent. 
Dig.  §f  21-29;    Dec.  Dig.  |  9.*] 

4.  Aliens  (|  12*)—Inhebitance— Statutory 
Provision. 

The  statute  of  this  state  (section  5715) 
is  not  a  recognition  or  an  extension  of  any 
previously  existing  right  which  a  nonresident 
alien  had  of  succeeding  by  inheritance  to  the 
estate  of  a  deceased  person,  but  is  rather  the 
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fnnt  of  a  rigM  wUeh  did  not  previoialy  ex- 
ist. 

[Ed.    Note.— For    other    cases,    see    Aliens, 
Cent.  Dig.  |f  12,  39-46;   Dec.  Dig.  I  12.»] 
6.  Aliens   (|  12*)— iNHiarri^NCS— Tnas  to* 

AsssRTiovr   OF  ClJ^Itl. 

In  order  for  a  nonresident  alien  to  succeed 
to  the  estate  of  an  intestate  decedent  in  this 
state,  he  must  appear  and  claim  such  succes- 
sion within  five  years  after  the  date  of  the 
death  of  the  decedent. 

[Ed.  Note.— For  other  cases,  see  Aliens, 
Cent.  Dig.  ||  12,  33-46;    Dec  Dig.  f  12.*] 

6.  Aliens  (S  12*)— INHIBITARCB-Tiiat  fob 
Assertion  or  Cuuu. 

Where  0.  died  intestate  leaving  an  estate 
within  the  statei  of  Idaho,  and  a  cousin  of  the 
decedent  made  application  for  letters  of  ad- 
ministration and  represented  that  he  and  three 
otiier  cousins  were  the  next  of  kin  and  enti- 
tled to  succeed  to  the  estate,  and  letters  of 
administration  were  granted,  and  the  estate 
was  administered  upon  and  final  account  was 
rendered  and  approved  and  distribution  ordered 
and  made  to  the  four  cousins  who  claimed  to 
be  the  next  of  kin  and  the  right  to  succession, 
and  thereaifter  and  more  than  five  years  sub- 
■equcnt  to  the  death  of  the  decedent  M.,  a 
citiaen  and  resident  of  Galway,  Ireland,  of  the 
kingdom  of  Great  Britain,  filed  a  petition  in 
the  probate  court  alleging  that  she  was  the 
half-sister  of  the  decedent  and  entitled  to  the 
estate.  Held,  that  her  failure  to  appear  and 
claim  her  right  to  succession  within  the  five- 
year  period  granted  by  statute  bars  her  right 
and  claim,  and  the  court  had  no  jurisdiction 
to  grant  her  any  relief. 

[Ed.  Note.— For  other  cases,  see  Aliens,  Cent. 
Dig.  H  12,  3»-46;   Dec  Dig.  {  12.*] 

7.  Aliens  (|  12*)— Inhibitance^Timb  fob 
Abbertion  or  Claim  —  "Apmabawcb" — 
"Claim." 

A  demand  made  through  an  attorney  or 
agent  upon  an  administrator  for  possession  of 
th«  property  of  the  estate  which  he  represents, 
or  a  request  made  by  an  attorney  of  the  judge 
of  the  probate  court  that  he  be  notified  if  any 
further  proceedings  are  to  be  taken  in  the  es- 
tate, is  not  an  appearance  or  claim  within  the 
Surview  and  meaning  of  section  5715  of  the 
Levised  Codes  sufficient  to  stop  the  running 
of  the  statute  limiting  the  time  within  which 
snch  claim  of  the  right  of  succession  shall  be 
made  by  a  nonresident  alien. 

[Ed.  Note.— For  other  cases,  see  Aliens,  C«it. 
Dig.  fl  12,  33-46;    Dec   Dig.  f  12.* 

For  other  definitions,  see  Words  and  Phras- 
es, voU  l,j)p.  449-451;  vol.  2,  pp.  1202-1211; 
voL  8,  p.  7604.] 

8.  ALIKWB     (5    12*)— INHKBITAIICB— TniB    FOB 

Assertion  op  Claim. 

The  commencement  of  an  action  by  a  non- 
resident alien  in  the  federal  conrt  in  and  for 
the  district  of  Idaho,  which  action  is  subse- 
quently dismissed  by  the  court,  does  not  stop 
the  running  of  the  statute  in  the  state  courts. 

[Ed.  Note. — For  other  cases,  see  Aliens,  Cent. 
Dig.  H  12,  33-46;   Dec  Dig.  |  12.*] 

9.  Aliens  (|  12*)— Inheritanck— Time  fob 
Assertion  of  Claim— Fraud. 

An  allegation  by  a  nonresident  alien  who 
seeks  to  establish  her  right  of  succession  to 
the  estate  of  a  decedent  within  this  state,  al- 
leging that  C.  by  fraudulent  misrepresentation 
procured  the  distribution  of  the  estate  to  him- 
self and  others,  is  not  a  suflBcient  allegation 
to  show  any  wrong  or  injury  to  the  alien  claim- 
ant who  failed  and  neglected  to  appear  and 
claim  tlie  right  of  succession  within  the  five- 
year  period  granted  to  such  claimants,  where 


it  is  not  alleged  and  does  not  appear  that  the 
fraud  had  anything  to  do  with  or  resulted  in 
preventing  or  depriving  the  nonresident  alien 
claimant  from  setting  np  or  asserting  her 
claim  to  the  property  within  the  statutory  time. 
[Ed.  Note.— For  other  cases,  see  Aliens,  Cent. 
Dig.  tt  12,  33-46;   Dec  Dig.  |  12.*] 

Original  action  by  Lawrence  F.  Connolly 
and  another  for  a  writ  of  prohibition  to 
Bert  A.  Reed,  as  probate  Judge  of  Kootenai 
county.    Writ  (granted. 

0.  W.  Beale,  of  Wallace,  Chas.  L.  Helt- 
man,  of  Spirit  Lake,  and  R.  T.  Morgan,  of 
Coenr  d'Alene,  for  plaintiffs.  Elder  A  Elder, 
of  Coeur  d'Alene,  for  defendant 

AILSHIE,  J.  Tliis  Is  an  application  for 
a  Writ  of  proUbltlon  against  the. Judge  of 
the  probate  court  .  of  Kootenai  county. 
Plalntiffg  pray  that  a  Writ  Issue  prohlbitinK 
any  further  action  or  proceedings  by  the  pro- 
bate court  da  the  petition  of  Bridget  Mad- 
den heretofore  filed  In  that  court  It  was 
agreed  on  the  hearing  tbat  the  names  of 
Wm.  G.  ConnoUy  and  Ellen  Udell  should  be 
added  aa  parties  to  tlte  action  and  be  bound 
by  the  decision  herein. 

The  facts  necessary  to  an  understanding 
of  this  case  and  on  which  the  decision  must 
turn,  are  as  follows:  John  Corbett,  a  real- 
dmt  of  Kootenai  county,  died  intestate  on 
the.  30th  day  of  January,  1907,  leaving,  an 
estate  variously  estimated  at  from  $20,000 
to  ^75.000.  Thereafter  and  on  February  20, 
1907,  Lawrence  F.  Connolly,  procured  letters 
Of  adndnlatration  of  the  Corbett  estate.  Up* 
on .  securing  ma  appointment  as  administra- 
tor, ConnoUy  rwresented  to  the  court  that 
he  and  one  John  J.  Connolly,  residing  at 
Harrisoo,  Idaho,  and  William  C.  ConnoUy 
and  EU6n  Udell,  residing  at  Greeley,  Neb.,, 
were  the  survlTlng  belrs  of  John  Corbett,  de- 
ceased. The  estate  was  thereafter  apprats-. 
ed,  and  on  Mardh  7,  1907,  an  inventory  and 
appraisement  was  filed  with  the  probate 
court  Such  proceedings  were  had .  In  con-  - 
formlty  with  the  statute;  that  thereafter 
and  on  August  23,  1909,  a  decree  of  settle- 
ment of  final  account  and  distribution  was 
made  and  altered.  .  The  estate  was  accord- 
ingly distributed  to  the  Connollys  and  their- 
sister,  Ellen  UdeU.  On  February  28,  1912,. 
Bridget  Madden,  a  nonresident  alien  and  a 
resident  of  Galway,  Ireland,  filed  her  peti- 
tion in  the  probate  court  of  Kootenai  county, 
alleging  her  residence  and  citizenship  in 
the  county  of  Galway,  Ireland,  kingdom  of 
Qt&it  Britain,  and  alleging  that  she  waa 
a  half-sister  of  John  Corbett,  deceased,  and 
as  such  was  entitled  to  succeed  to  his  es- 
tate under  the  laws  of  the  state  of  Idaho. 
After  due  and  regular  notice  was  given, 
a  hearing  was  had  on  the  petition  of  Bridg- 
et Madden,  and  the  court  sustained  a  de- 
murrer thereto  on  the  ground  that  under 
the  provisions  of  section  5716,  Rev.  Codes, 
"no  nonresident  foreigner  can  take  by  suc- 
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cession,  unless  he  appears  and  dalms  sucli 
snccesaloD  within  five  years  after  the  death 
of  the  decedent  to  whom  he  claims  succes- 
sion," and  that  accordingly  the  petitioner 
had  failed  to  appear  and  claim  succession 
within  fire  years  of  the  death  of  the  intes- 
tate, and  was  therefore  barred  by  the  stat- 
ute. The  latter  order  and  decree '  was  en- 
tered on  the  23d  day  of  March,  1912.  The 
matter  remained  In  that  condition  witliout 
further  proceeding  being  taken  'nntll  April 
6,  1912,  when  Bridget  Madden  filed  a  motion 
in  the  probate  court  to  set  aside  and  vacate 
the  Judgment  and  decree  of  March  23d,  dis- 
missing her  petition  upon  the  ground  that 
the  order  of  March  23d  did  not  allow  her 
the  right  to  file  an  amended  petition,  and 
she  prayed  that  the  order  and  decree  might 
be  vacated  and  that  she  be  permitted  to  file 
an  amended  petition.  The  motion  was  sub- 
sequently heard,  and  on  April  18,  1912,  the 
court  made  an  order  permitting  her  to  file 
an  amended  petition,  which  petition  was 
submitted  at  the  same  time  and  in  connec- 
tion with  the  motion.  By  the  amended  com- 
plaint the  petitioner  sought  to  bring  herself 
within  the  proyisions  of  section  S715  of  the 
Revised  Codes  requiring  a  nonresident  alien 
to  appear  and  claim  the  right  to  succession 
within  five  years  of  the  death  of  the  dece- 
dent She  alleged  that  Lawrence  F.  Con- 
nolly, John  J.  Connolly,  WllHam  C.  Connol- 
ly, and  Ellen  tJdell  each  well  knew  at  the 
time  the  estate  of  John  Corbett  was  distrib- 
uted to  them  that  Bridget  Madden  was  the 
only  and  sole  surviving  heir  of  John  Cor- 
bett, deceased,  and  was  rightfully  entitled 
to  the  estate,  and  that  they  concealed  such 
fact  and  failed  to  disclose  the  same  to  the 
probate  court  of  Kootenai  county.  She  fur- 
ther alleged  that  the  first  knowledge  or  no- 
tice that  she  had  of  the  death  of  her  brother, 
John  Corbett,  was  on  or  about  the  9th  day 
of  April,  1911,  when  she  was  advised  of  his 
death  and  that  he  had  left  an  estate  in  Koo- 
tenai county,  Idaho,  of  the  value  of  about 
$76,000,  and  that  she  thereupon  demanded 
of  lAwrence  F.  Connolly,  the  administrator 
of  said  estate,  all  of  the  property  belonging 
to  said  estate: 

"That  upon  receiving  this  Information  of 
the  death  of  John  Corbett,  and  of  the  value 
of  the  estate  left  by  bim,  your  petitioner 
made  a  demand  upon  said  Lawrence  F.  Con- 
nolly on  and  prior  to  the  9th  day  of  April, 
1911,  for  the  return  and  delivery  of  the  prop- 
erty of  the  estate  of  John  Corbett  to  your 
petitioner.  That  said  Lawrence  F.  Connolly 
refused  to  deliver  said  property  to  your  pe- 
titioner, and  informed  your  petitioner  that 
she  liad  no  right  In  or  to  said  property,  and 
tliat  said  Lawrence  F.  Connolly  had  at  all 
times  refused  to  deliver  said  property  over 
to  your  petitioner,  or  to  her  attorneys  duly 
authorized. 

"That  on  or  al>put  the  ; ■ —  day  of  De- 
cember, A.  D.  1911,  your  petitioner  Bridget 


Madden  appeared  in  the  i^tobate  court  In 
and  for  Kootenai  county,  state  of  Idaho,  by 
her  attorney  Robert  H.  Elder,  and  then  and 
there  gave  notice  to  the  Honorable  Bert 
Reed,  probate  Judge  of  Kootenai  county, 
state  of  Idaho,  that  your  petitioner  Bridget 
Madden  claimed  an  interest  in  the  property 
of  the  estate  of  John  Corbett,  deceased,  and 
requested  and  directed  the  Honorable  Bert 
Reed,  probate  Judge,  of  Kootoiai  county, 
state  of  Idaho,  to  notify  Robert  H.  Elder, 
your  petitioner's  attorney,  if  the  said  Law- 
r«ice  F.  Connolly  should  apply  to  said  court 
for  a  discliarge. 

"That  Bridget  Madden,  the  above-named 
petitioner,  on  or  about  the  14th  day  of 
March,  A.  D.  1912,  filed  her  bill  of  complaint 
in  the  Circuit  Court  of  the  United  States 
in  and  for  the  district  of  Idaho  against 
Lawrence  F.  Connolly,  IndiriduaUy,  and  as 
admlnistralor  of  the  estate  of  John  Corbett, 
deceased,  John  J.  Connolly,  William  Connol- 
ly, Ellen  Udell,  and  the  Empire  Mill  Compa- 
ny, a  corporation,  defendants,  in  said  action, 
and  in  said  bill  of  complaint  Bridget  Mad- 
den, as  plaintiff,  claimed  to  be  the  heir  of 
John  Corbett,  deceased,  and  claimed  to  be 
the  owner  of  all  the  property  belonging  to 
the  estate  of  John  Corbett,  deceased.  That 
in  said  action  your  petitioner  prays  for  a 
decree  of  said  court  decreeing  your  petition- 
er to  be  the  owner  and  entitled  to  the  pos- 
session of  all  the  property  of  the  estate  of 
John  Corbett,  deceased.  >  That  it  is  alleged 
in  said  bill  of  complaint  tliat  your  petitioner 
is  the  sole  and  surviving  heir  of  John  Cor- 
bett, deceased,  and  that  by  said  action  your 
petitioner  on  or  about  the  14th  day  of  Mardi, 
A.  D.  1912,  appeared  in  said  court  and  claim- 
ed the  property  of  the  estate  of  John  Cor- 
l>ett,  deceased. 

"That  thereafter  a  writ  of  subpeena  was 
duly  issued  to  said  defendants,  Lawrence  F. 
Connolly,  William  Connolly,  John  J.  Connol- 
ly, Ellen  Udell,  and  the  Empire  Mill  Compa- 
ny; commanding  them  to  appear  in  said  ac- 
tion and  to  make  answer  to  allegations  tii 
said  bill. 

"That  thereafter  Lawroice  F.  Connolly,  In- 
dividually, and  as  administrator  of  the  es- 
tate of  John  Corbett,  deceased,  John  J.  Con^ 
nolly,  and  the  Empire  Mill  Company  appear- 
ed in  said  action. 

"That  tliereafter  said  action  was  dismiss- 
ed without  prejudice  to  another  action." 

The  foregoing  allegations  are  followed  by 
the  further  allegation  that  the  petitioner  has 
at  all  times  since  she  learned  of  the  death 
of  her  brother  claimed  all  the  property  be- 
longing to  his  estate,  and  that  she  liad  at 
various  times  demanded  possession  of  said 
property  from  Lawrence  F.  Connolly,  the  ad- 
ministrator of  the  estate,  and  that  she  ther»- 
after  and  on  the  13th  of  November,  1911,  ex- 
ecuted and  delivered  to  William  C.  Carlyle^ 
E.  H.  Belden,  and  W.  G.  Losey  a  power  of 
attorney  wherein  and  wliereby  she  author- 
ized her  attorneys  to  collect,  sue  for,  recov- 
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er,  and  claim  all  the  property  of  John  Cor- 
bett,  deceased.  The  foregoing  are  the  allega- 
tions by  which  the  petitioner,  -Bridget  Mad- 
den, sought  to  avoid  the  provisions  and  op- 
eration of  section  5715  of  the  Revised  Codes. 

[1]  As  we  view  this  case,  a  construction  of 
the  provls^lons  of  the  statute  (section  5715) 
will  be  decisive  of  the  right  of  Bridget  Mad- 
den, on  the  one  hand,  to  a  hearing  on  her 
amended  petition  In  the  probate  court  and 
of  the  petitioners  herein,  on  the  other  hand, 
to  have  a  writ  of  prohibition  issue  to  the 
probate  court  If  the  petition  shows  on  its 
face  that  no  claim  to  the  right  of  succession 
has  been  made  witliln  the  five-year  period, 
then  the  writ  prayed  for  should  Issue.  The 
statute  (section  5715,  B.  C.)  provides  as  fol- 
lows: "Besident  aliens  may  take  In  all  cases 
by  succession  as  citizens;  and  no  person  ca- 
pable of  succeeding  under  the  provisions  of 
this  title  is  precluded  from  such  succession 
by  reason  of  the  alienage  of  any  relative; 
but  no  nonresident  foreigner  can  take  by 
succession,  unless  he  appears  and  claims  such 
succession  within  five  years  after  the  death 
of  the  decedent  to  whom  he  claims  succes- 
sion." 

The  foregoing  provision  of  the  statute  Is 
a  part  of  the  law  governing  prolmte  pro- 
ceedings and  is  found  in  chapter  14,  title 
10,  part  3,  of  the  Code  of  Civil  Procedure. 
This  chapter  is  devoted  to  the  specific  sub- 
ject of  "Succession,"  and  commencing  with 
section  5700,  which  defines  succession,  the 
chapter  proceeds  step  by  step  to  define  the 
Interest  which  passes  to  heirs  and  to  enu- 
merate the  heirs  in  the  order  In  which  they 
shall  be  entitled  to  succeed  to  the  estates  of 
deceased  persons  and  such  other  matters  as 
natnrally  pertain  to  the  devolution  of  es- 
tates. 

[2]  Now,  nnder  the  statute  of  this  state 
(section  18,  B.  C),  the  common  law  of  Eng- 
land, so  far  88  It  is  not  repugnant  to  or 
Inconsistent  with  the  Constitution  or  laws  of 
the  United  States  In  all  cases  not  provided 
by  statute,  is  the  law  of  this  state. 

[3]  At  common  law  aliens  could  not  ac- 
quire property  by  descent  An  alien  at  com- 
mon law  had  no  inheritable  blood  and  could 
not  therefore  claim  through  an  intestate. 
Norrls  V.  Hoyt,  18  Cal.  217 ;  2  Cyc.  90  to  95, 
and  notes.  It  became  necessary.  If  aliens 
were  to  be  allowed  to  take  property  In  this 
state  by  succession,  that  the  lawmaking  pow- 
er of  the  state  should  alter  the  common-law 
mle  and  declare  the  policy  of  the  state  in 
relation  thereto.  The  Legislature  in  the  ex- 
ercise of  this  power  enacted  section  5715, 
snpra,  and  provided  that  aliens  may  take  In 
all  cases  by  succession  as  dtiKens,  but  quali- 
fied this  provision  with  reference  to  nonresi- 
dent aliens. 

[S]  In  case  a  nonresident  foreigner  should 
claim  by  succession,  he  must  "appear  and 
claim  snccesslon  within  five  years  after  the 
deatb  *i  the  decedent  to  whom  be  claims 


succession."  The  statute  Is  definite  and  cer- 
tain as  to  the  date  from  which  the  five  years 
begin  to  run.  That  date  is  the  date  of  the 
death  of  the  decedent  The  only  room  for 
uncertainty  alraut  the  statute  Is  what  consti- 
tutes an  appearance  and  claiming  "such  suc- 
cession." It  would  seem  that  where  the 
alien  Is  a  nonresident  and  the  property  is  in 
the  possession  and  custody  either  of  the  state 
or  of  a  third  party  who  asserts  title  to  the 
property,  as  was  true  In  this  case,  and  the 
alien  has  never  reduced  the  property  to  his 
personal  possession.  It  would  be  necessary 
for  him  to  assert  some  legal  claim  to  the 
property  In  an  appropriate  proceeding  in  a 
court  of  competent  jurisdiction  to  determine 
and  adjudicate  his  right  of  succes.slon  as 
prescribed  by  the  probate  laws  of  this  state. 
[6]  Counsel  for  Bridget  Madden,  the  alien 
claimant,  cite  and  rely  on  State  v.  Smith,  70 
Cal.  153,  12  Pac.  121,  In  support  of  their  con- 
tention that  the  words  "appear  and  claim 
such  succession"  are  satisfied  by  any  appear- 
ance In  person  or  by  attorney  within  the 
state  and  asserting  a  right  to  the  property 
or  asserting  a  right  of  succession  or  con- 
tracting with  reference  to  the  property.  A 
careful  study  of  the  case  cited  convinces  us 
that  It  does  not  go  to  the  extent  claimed  for 
It  by  counsel,  and  that  it  does  not  support 
the  contention  here  urged.  In  that  case  the 
decedent  was  a  naturalized  citizen  of  the 
United  States  and  died  intestate  In  the  state 
of  California  leaving  an  estate  of  real  and 
personal  property.  He  left  no  heirs  resident 
in  the  United  States,  but  did  leave  one  neph- 
ew and  three  nieces  in  England,  his  only 
next  of  kin.  The  nephew,  John  Smith,  Jr., 
came  to  California  and  obtained  letters  of 
administration  after  having  declared  his  in- 
tention to  become  a  citizen  of  the  United 
States.  He  administered  upon  the  estate, 
reduced  it  to  possession,  and  caused  it  to  b« 
finally  distributed  to  the  next  of  kin  as  above 
indicated.  Thereafter  the  state,  through 
the  Attorney  General,  brougt-t  an  action  to 
declare  the  estate  escheated  to  the  state  of 
California.  The  Supreme  Court  held  against 
the  contention  made  by  the  state  on  two 
grounds:  First,  that  an  action  by  the  state, 
having  been  commenced  within  the  five-year 
period  after  the  death  of  the  decedent,  was 
premature  and  could  not  be  maintained  un- 
til after  the  lapse  of  the  full  five-year  parlod; 
and,  second,  that  the  nephew  of  the  decedent 
and  one  of  the  next  of  kin,  having  come  per- 
sonally to  California  and  asserted  his  right 
and  at  the  same  time  the  right  and  claim  of 
the  three  nieces  to  the  property  and  having 
taken  actual  possession  of  the  property,  had 
brought  himself  and  the  other  claimants 
within  the  meaning  and  purview  of  the  stat- 
ute (section  672,  Civil  Code  of  Cal.),  which 
required  the  alien  claimant  to  "appear  and. 
claim"  the  property  within  five  years  after 
the  death  of  the  decedent.  It  will  therefore 
be  seen  from  a  comparison  of  the  facts  pre- 
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eented  In  the  California  case  witb  tlie  facts 
of  the  case  at  bar  tbat  there  Is  a  wide  differ- 
ence between  them,  and  that  the  Caliromla 
case  does  not  furnish  anthorlty  for  the  posi- 
tion taken  by  the  alien  claimant  in  this  case. 

While  not  controlling  our  decision  In  this 
case,  still  it  is  worth  while  to  note  the  dif- 
ference between  our  statute  and  the  Califor- 
nia statute  on  this  subject  Section  672  of 
the  Civil  Code  of  California  (volume  2,  Deer- 
ing's  Annotated  Codes)  is  a  part  of  title  2, 
part  1,  division  2,  of  the  Civil  Code,  and  ti- 
tle 2  Is  devoted  to  the  subject  of  "Owner- 
ship," and  sections  669  to  672  are  devoted 
to  the  subject  of  "Owners."  Section  672  has 
specific  relation  therefore  to  the  ownership 
of  property.  It  prescribes  the  five-year  lim- 
itation for  the  appearance  of  nonresident 
aliens,  and  dlGTers  from  our  statute  in  that  it 
provides  tbat  he  "must  appear  and  claim  the 
property  within  five  years  from  the  time  of 
succession,"  while  our  statute  (section  5715) 
found  In  the  Code  of  Civil  Proceduve  and  In 
the  probate  procedure  thereof,  says:  "No 
nonresident  foreigner  can  take  by  succession, 
wuless  he  appears  and  claims  such  succes- 
sion within  five  yea^rs  after  the  death  of  the 
decedent"  This  change  of  wording  is  signif- 
icant, and,  when  taken  in  connection  with 
the  fact  that  our  statute  is  fotmd  in  the  pro- 
bate practice  act,  wliile  the  California  stat- 
ute is  found  In  the  Civil  Code  dealing  witb 
owners  and  ownership  of  property  generally^ 
it  appears  to  us  that  the  difference  is  sig- 
nificant and  worthy  of  consideration.  Under 
our  statute  it  would  seem  that  it  was  ta- 
teuded  that  the  claim  and  appearance  should 
l>e  made  in  the  course  of  the  administration 
or  through  the  probate  court  in  some  man- 
ner. 

[4]  Our  statute  is  not  a  recognition  or  ex- 
tension of  any  previously  existing  right  a 
nonresident  alien  had,  but  It  is  rather  the 
fresh  grant  of  a  right  or  a  statute  of  grace 
which  the  state  confers  on  aliens.  The 
state  might  as  well  declare  all  such  estates 
escheated  rather  than  allow  them  to  go  to  a 
nonresident  alien  who  is  otherwise  within  the 
recognized  line  of  succession.  In  this  condi- 
tion of  the  law,  the  question  of  time  becomes 
an  essential  prerequisite  to  the  right  of  a 
nonresident  alien  to  succeed'  to  an  estate  left 
by  a  decedent  within  this  state. 

[t]  The  only  question,  therefore,  remaining 
to  be  determined  In  the  case  at  bar  Is 
whether  tbe  facts  pleaded  in  the  amended 
petition  tendM-ed  in  the  probate  court  were 
sufficient  to  show  an  appearance  and  claim 
to  the  right  of  succession  on  the  part  of 
Bridget  Madden  within  the  five-year  limlta 
tlon.  It  Is  admitted  that  no  appearance  of 
any  kind  was  ever  made  in  the  probate  court 
Of  Kootenai  county  within  the  statutory 
time,  and  that  no  appearance  was  made  in 
any  court  of  competent  Jurisdiction.  It  is 
alleged  tbat  an  appearance  was  made  Id  the 
.federal    court   within   the  five-year   period, 


and  that  the  action  which  Bridget  Madden 
sought  to  prosecute  In  that  court  was  subse- 
quently dismissed  for  want  of  Jurisdiction  of 
that  court  over  the  subject-matter.  It  has 
been  held,  however,  by  this  court,  and  we 
think  correctly  so,  that  a  party  who  mistakes 
his  remedy  and  seeks  relief  in  a  federal  court 
does  not  thereby  stop  the  running  of  the 
statute  of  limitations  In  the  state  court  (Fin- 
ney V.  American  Bonding  Co.,  13  Idaho,  534, 
90  Pac.  859,  91  Pac.  318;  Mills  v.  American 
Bondtog  Co.,  13  Idaho,  556,  91  Pac.  381; 
Morbeck  v.  Bradford-Kennedy  Co.,  19  Idaho, 
83,  113  Pac.  89),  and  the  principle  Involved 
In  this  holding  is  well  applicable  to  the  case 
at  bar.  The  filing  of  the  suit  in  the  federal 
court  was  clearly  not  an  appearance  and 
claim  of  the  right  of  succession  to  this 
estate  as  contemplated  by  the  provision^  of 
section  5715. 

[7]  On  the  other  hand,  the  fact  that  an  at- 
torney went  to  the  office  of,  the  probate 
Judge  and  asked  to  be  notified  if  any  further 
step  should  be  taken  in  the  course  ,of  the 
administration  or  settlement  of  the  Corbett 
estate,  without  In  fact  making  any  appear- 
ance In  the  case  or  appearing  In  court  upon 
any  hearing  had  In  the  matter  of  the  es- 
tate; was  clearly  not  an  appearance  and  claim 
of  the  right  of  succession  such  as  is  con- 
templated by  the  statute.  The  same  may  be 
sal*  with  still  greater  force  and  rieason  in 
reference  to  the  allegations  as  to  the  claims 
and  assertions  of  right  made  by  her  attor- 
neys and  agents  to  the  administrator. 

[9]  It  is  argued,  however,  that  Bridget 
Madden  alleged  fraud  on  the  part  of  the 
Connollys'  In  not  reporting  to  the  probate 
court  that  she  was  the  only  surviving  heir 
to  the  estate  and  in  not  advising  her  of  the 
fact  that  her  brother,  John  Corbett,  was  dead 
and  that  he  had  left  an  estate  which  she 
was  entitled  to  inherit.  It  may  be  conceded 
that  the  allegations  of  the  petition  are  true 
in  this  respect,  and  still  that  admission 
would  not  help  the  case  of  Bridget  Madden. 
It  Is  not  charged  that  the  Connollys  through 
any  fraud  or  otherwise  kept  her  from  ap- 
pearing and  asserting  her  right,  or  that 
they  made  any  misrepresentations,  or  that 
they  deceived  her  or  misrepresented  facts  to 
her.  Whatever  fraud  may  have  been  prac- 
ticed by  them  In  procuring  the  estate  to  be 
distributed  to  them  could  in  no  way  prej- 
udice Bridget  Madden  if  she  failed  and  neg^ 
lected  to  appear  and  assert  her  right  within 
the  five-year  period  prescribed  by  the  statute^ 
Any  fraud  practiced  by  the  Connollys  In 
this  respect  would  be  a  fraud  on  the  state 
of  Idaho  to  which  the  property  would  hav^ 
escheated,  rather  than  a  fraud  on  Bridget 
Madden.  Had  they  not  been  guilty  of  any 
fraudulent  misrepresentations  to  the  probate 
court,  and  had  they  not  claimed  the  property 
at  all,  and  Bridget  Madden  had  still  failed 
to  appear,  the  property  would  have  escheat- 
ed to  the  state  under  the  provisions  of  sec- 
tions 5716  and  5717  of  the  Revised  Codes. 
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They  reprcBCntea,  however,  that  they  were 
the  sole  sarrlvlng  heirs,  and  the  property 
was  distributed  to  them.  Bridget  Madden 
failed  to  appear  within  the  statutory  time 
granted  her  and  conseciaently  lost  the  right 
conferred  by  the  state  on  a  nonresident 
alien  to  appear  and  assert  any  right  of  suc- 
cession to  the  estate.  It  follows,  therefore, 
that  any  fraud  which  may  have  been  prac- 
ticed could  not  and  did  not  work  any  Injury 
upon  Bridget  Madden.  If  It  was  a  fraud 
upon  the  state  of  Idaho,  that  is  met  in  this 
case  by  the  fact  that  the  state  Is  not  a 
party  to  this  proceeding,  and  has  at  no  time 
been  a  party  to  the  proceedings  in  the  set- 
tlement and  distribution  of  this  estate,  and 
has  asserted  no  «Iaim  to  the  property  of 
the  estate. 

It  follows  from  what  has  been  said  that, 
upon  the  face  of  the  petition  as  presented  by 
Bridget  Madden,  the  time  granted  her  by 
statute  had  expired,  and  that  the  court  was 
without  Jurisdiction  to  grant  her  any  relief 
whatever.  Having  reached  the  foregoing 
conclusion,  it  becomes  unnecessary  for  us  to 
consider  any  other  question  raised  in  this 
case. 

The  writ  should  Issue,  and  it  la  so  or- 
dered. 


STEWABT,    a   J., 
concur. 


and   SUIiUVAN,  J^ 


(22  Idaho,  323) 

GRIFFITH  V.  ANDERSON. 

(Supreme  Court  of  Idaho.    July  15^  1912.) 

(BvUahu*  by  th*  Court.) 

1.  Taxation   (|  524*)— Paytobnt  or  Taxxs— 
Embezzleuent  BT  ASBEBSOa. 

Wbere  a  property  owner  pays  the  taxes  on 
a  tract  or  parcel  of  land  to  the  county  assesa- 
or,  and  the  assessor  thereupon  gives  an  infor- 
mal and  unofficial  receipt  for  such  taxes,  and 
fails  to  turn  the  money  in  to  the  county  or  to 
credit  the  landowner  on  the  books  of  his  office, 
and  the  county  thereafter  advertises  the  prop- 
er^ for  delinquent  sale  and  sells  the  same  and 
it  is  struck  oS  to  the  county,  and  the  county 
thereafter  takes  a  tax  deed  to  the  property, 
held,  that  the  county  had  no  ri^ht  to  sell  the 
property,  and  acquired  no  valid  title  thereto. 

[Bid.  Note.— For  other  cases,  see  Taxation, 
Cent.  Dig.  |  968;    Dec.  Dig.  f  624.*] 

2.  TaSation    (f   734*)— Tax   Sai.m  — Pu»- 

OHASX  BT   COUNTT. 

Where  a  tract  of  land  is  sold  at  delinquent 
tax  sale,  and  is  struck  off  to  the  county,  and 
the  property  is  thereafter  assessed  from  year 
to  year  to  the  landowner  and  the  taxes  so  as- 
sessed are  paid  from  time  to  time,  and  the  as- 
sessor has  failed  end  neglected  to  carry  the 
property  on  tiie  assessment  roll  in  red  ink  en- 
try, as  provided  by  section  175S,  Rev.  Codes, 
held,  that  the  county  acquires  no  valid  title  to 
the  proper^  and  cannot  give  a  good  title  to  a 
pnrcliaser.  Parsons  v.  Wrble,  21  Idaho,  695, 
123  Pac.  638,  approved  and  followed. 

[Ed.   Note.— For  other  cases,  see  Taxation, 
Cent.  Dig.  St  1470-1473;   Dec.  Dig.  i  784.*] 


(A.dditional  Bvltalut  Ip  EditorUl  nttcg.)     * 

3.  Attorney  and  Oubnt  (|  18* )— Acts  or 
Attobney— PuacBASE  or  tax  Title. 

That  plaintiff  was  an  attorney  at  law  did 
not  prevent  him  from  purchasing  an  alleged  tax 
title  from  the  county,  and  prosecuting  an  ac- 
tion to  establish  title  based  thereon. 

[Ed.  Note.— For  other  cases,  see  Attorney 
and  CUent,  Cent.  Dig.  {  26;  Dec.  Dig.  i  18.*) 

Appeal  from  District  Court,  Elmore  Coun- 
ty; CO.  Stockslager,  Judge. 

Action  by  B.  F.  Griffith  against  Andrew 
Anderson  to  quiet  title.  Judgment  for  de- 
fendant, and  plaintiff  appeals.    Affirmed. 

B.  F.  Griffith  and  E.  M.  Wolfe,  both  of 
Mountainhome,  for  appellant  Daniel  Mc- 
Laughlin, of  Mountainhome,  for  respondent, 

AILSHIE,  J.  This  action  was  Instituted 
by  the  appellant  in  the  district  court  in  and 
for  Elmore  county  to  quiet  title  to  lota  1,  2, 
and  3,  in  block  5,  town  of  Mountainhome. 
Judgment  was  entered  for  the  defendant, 
and  the'  plaintiff  appealed.  The  plalntUTs 
right  and  title  grows  out  of  a  tax  sale  for 
delinquent  taxes  on  the  property  for  1902. 
It  is  alleged  that  the  taxes  went  delinquent 
for  that  year,  and  the  property  was  subse- 
quently sold  and  struck  off  to  the  county. 
The  county  received  a  deed  to  the  property, 
later  and  thereafter  sold  it  to  the  appellant. 
As  we  view  the  case,  it  la  unnecessary  for 
us  to  review  or  discuss  the  evidence  at  any 
length.  There  is  considerable  conflict  in  the 
evidence,  but,  where  there  is  a  conflict  there 
is  sufficient  evidence  to  support  the  findings 
of  the  trial  court,  and  we  shall,  therefore, 
state  briefly  the  salient  and  decisive  facts 
found  by  the  trial  court  with  such  incidental 
comment  as  we  deem  necessary  in  connec- 
tion therewith.  The  court  flnds  in  substancs 
the  following  facts: 

[1  ]  That  the  property  was  assessed  for  the 
year  1902,  and  that  during  the  time  provid- 
ed by  law  for  ttie  payment  of  taxes  the  own- 
er of  the  property,  Anna  Ellison,  paid  the 
taxes  to  the  assessor  of  Elmore  county.  In 
reference  to  this  finding,  it  is  well  enough 
to  observe  that  the  evidence  discloses  that 
the  payment  was  made  by  the  owner  of  the 
premises  to  the  assessor  when  he  was  at  her 
home,  and  that  be  did  not  have  his  official 
receipt  book  with  him,  and  that  he  gave  her 
a  written,  Informal  receipt  for  the  money, 
and  that  he  never  entered  this  on  his  books 
or  made  any  record  in  his  office  of  the  pay* 
ment  of  this  money.  About  this  time  he  be> 
came  a  defaulter  in  a  large  sum,  and  was 
subsequently  prosecuted  and  convicted  and 
sentenced  to  a  term  in  the  penitentiary. 

The  court  flnds  that  this  property  was  plac- 
ed on  the  delinquent  list  for  the  1902  taxes, 
and  in  July,  1903,  was  sold  at  delinquent 
tax  sale,  and  was  duly  and  regularly  sold 
and  struck  off  to  the  county.  Of  this  pro* 
ceeding  the  owner  of  the  property,  Mrs.  S3l> 
llson,  a^Kirently  had  no  actual  notice,  anA 
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only  BXMdh  consfanictlve  notice  as  fbe  adver- 
tisement would  give.  Tbereaf  ter,  and  in  the 
year  1905,  when  she  discovered  that  she  had 
not  been  given  credit  for  the  1902  taxes 
paid  by  her  to  the  assessor,  she  transmitted 
her  receipt  evidencing  the  payment  of  her 
taxes  for  1902  to  the  board  of  county  com- 
missioners, and  demanded  that  she  be  given 
credit  on  tbe  proper  assessment  roll  for  the 
amount  evidenced  thereby.  The  board  there- 
after considered  tbe  matter,  and  during  the 
same  year  and  subsequent  to  tbe  meeting  of 
tbe  board  the  deputy  cleric  of  the  board 
notified  Mrs.  Ellison  tbat  the  amount  evi- 
denced by  sacb  tax  receipt  would  be  duly 
credited  to  her  on  tbe  proper  tax  records  of 
Elmore  county,  and  the  evidence  discloses 
tbat  the  acting  assessor  some  time  after,  the 
meeting  of  the  board  wrote  the  word,  "re- 
deemed" on  tbe  record  of  tax  sale  certifi- 
cates in  his  o£Bce  under  tbe  heading  "Name 
of  Redemptioner"  and  opposite  certificate 
No.  56,  wblcb  was  the  certificate  Issued  to 
tbe  county  for  this  land.  During  the  same 
year,  1905,  Mrs.  BlUson  and  ber  husband 
sold  and  conveyed  tbe  property  to  James  R. 
Clark.  Thereupon  Clark  called  ■  on  the  as- 
sessor for  a  statement  of  all  taxes  due,  un- 
paid, or  delinquent  against  the  property,  and 
In  reply  thereto  was  furnished  with  a  state- 
ment, and  he  tberenpon  paid  all  the  taxes 
called  for  or  demanded  by  such  statement, 
Init  this  statement  did  not  Include  or  make 
any  mention  of  any  delinquent  taxes  for 
1902  or  any  tax  sale  having  been  made.  The 
property  was  assessed  from  year  to  year  aft- 
er 1902  against  Mrs.  Ellison  and  her  suc- 
cessors In  Interest  and  title,  and  the  taxes 
were  duly  and  regularly  paid  each  succeed- 
ing year.  Subsequently  and  prior  to  the 
Issuance  of  tbe  deed  to  tbe  county  and  from 
tbe  coimty  to  appellant,  Clark  sold  and  con- 
veyed the  property  to  tbe  respondent  An- 
derson, and  Anderson  continued  to  pay  the 
taxes  from  year  to  year.  Tbe  sale  for  de- 
linquent taxes  was  made  by  the  county,  and 
tbe  property  was  struck  off  to  tbe  county  in 
July,  1903,  but  no  deed  was  issued  to  the 
county  until  1910,  and  the  property  was 
never  carried  on  the  assessment  roll,  as  re- 
quired by  section  1755,  Rev.  Codes,  and  not- 
ed ia  red  Ink  as  tberein  provided  to  be  done 
In  all  cases  where  property  has  been  sold 
to  tbe  county  for  delinquent  taxes  and  a 
certificate  therefor  bas  been  issued  to  tbe 
county. 

[2]  Tbe  provisions  and  application  of  sec- 
tion 1755,  Rev.  Codes,  were  considered  by 
this  court  in  Parsons  v.  Wrble,  21  Idaho, 
fi85y  123  Pac.  63S,  and  It  was  there  held  In 
a  somewhat  similar  case  tbat  a  failure  to 
make  the  red  ink  oitry  and  carry  the  as- 
aeesmmt  on  tbe  roll,  as  provided  by  section 
1756,  was  prejudicial  to  the  substantial 
rl^t  of  the  property  owner  and  avoided  a 
tax  sale.    Tbe  trial  court  concluded  as  a 


matter  of  law  that  the  county,  having  re- 
ceived, through  Its  duly  elected  and  quali- 
fied assessor,  tbe  tax  money  covering  tbe 
assessment  for  1902,  was  responsible  for  tbe 
action  of  its  officer  in  this  matter,  and  that 
It  had  no  power  or  authority  to  thereafter 
legally  sell  the  property  for  delinquent  taxes 
for  tbe  year  1902,  and  that  the  sale  was 
therefore  void,  and  tbat  tbe  county  received 
no  title  to  the  property. 

Tbe  legal  conclusions  reached  by  tbe  court 
were  unavoidable  and  Inevitable.  It  is  clear 
to  us  tbat  the  county  acquired  no  valid  title 
to  this  property.  In  the  first  place,  the 
taxes  were  in  fact  paid,  and  tb^  county  nev- 
er had  any  Jurisdiction  to  sell  the  property 
for  delinquent  taxes.  In  ^  the  second  place, 
tbere  was  a  total  failure  to  comply  with  tbe 
requirements  of  section  1755,  and  under  tbe 
plain  provisions  of  tliat  section  and  the  con- 
struction placed  upon  It  by  this  court  in 
Parsons  v.  Wrble,  supra,  tbe  county  was  pre- 
cluded from  asserting  any  title  to  the  prop- 
erty by  reason  of  such  ta<  sale. 

[3]  Some  contention  has  been  made  In  this 
case  by  respondent  against  tbe  right  of  ap- 
I)ellant  to  maintain  his  action,  on  the  ground 
of  bis  being  an  attorney  at  law,  and  that 
be  had  purchased  this  property  from  the 
county  for  the  purpose  of  prosecuting  an  ac- 
tion thereon.  This  contention  is  absolutely 
witbout  merit.  Tbere  la  nothing  whatever 
shown  in  this  case  as  having  been  done  by 
appellant  Inconsistent  with  his  duties  and  ob- 
ligations as  an  attorney  at  law,  and  no  rea- 
son is  shown  why  he  did  not  have  the  same 
right  as  any  other  person  to  purchase  such 
title  from  tbe  county  as  the  county  bad  lit 
tbe  premises. 

Judgment  should  be  affirmed,  and  It  Is  so 
ordered.  Costs  awarded  in  favor  of  respond- 
ent. 

STEWART,  O.  J.,  and  SULUVAN,  J.,  con- 
cur. 


SHOSHONE  HIGHWAY  DIST.  OF  LIN- 
COLN COUNTY  V.  ANDERSON. 
(Supreme  Court  of  Idaho.    June  6,  1912.) 

(Bvttalut  hv  the  Court.) 

1.  STATtTTEs  (I  128*)— Subjects  and  Titles 
— One  OB  MoBE  Subjects. 

Tbe  title  of  the  act  of  March  8,  1911 
(Sess.  Laws  1911,  p.  121,  c.  55),  embraces  but 
one  subject,  to  wit,  organization  and  govern- 
ment 01  highway  districts,  and  matters  ger- 
mane, connected  with^  and  relating  to,  the  gen- 
era] subject  of  organization  and  government  of 
highway  districts,  and  in  no  way  contravenes 
the  provisions  of  section  16,  art.  3,  of  the 
Constitution. 

[Ed.   Note. — ^For  other  cases,   see   Statutes', 
Cent  Dig.  §i  17^183;   Dec;  Dig.  |  123.*] 

2.  Statutes  (|  123*)— Subjects  aotd  Titles 
—One  OB  MoBK  Subjects. 

The  title  of  the  act  of  March  8,  1911 
(Sess.  Laws  1911,  p.  121,  c.  65),  wherei^n  it  is 
provided  for  the  organization  and  government 
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of  highway  districts  and  for  the  apportiDnment' 
among  municipalities,  does  not  designate  two 
different  subjects,  as  the  apportionment  among 
municipalities  of  the  fund  collected  from  tax- 
ation made  by  the  organized  highway  district  is 
directly  germane  and  connected  with  the  sub- 
ject of  government  of  highway  districts. 

[Ed.   Note.— For  other   cases,   see    Statutes, 
Cent.  Dig.  §f  176-183;   Dec.  Dig.  {  123.»] 

8.  HiOHWATB    (1  90*)— Highway  Distbicts 

— Natube  and  Pukpose. 

A  highway  district,  as  intended  by  the  act 
of  March  8,  1011  (Laws  1911,  p.  121,  c.  55), 
is  not  a  political  municipality,  such  as  a  city, 
town,  or  Tillage,  but  is  a  municipality  created 
for  a  special  purpose,  and  is  made  a  taxing 
district,  of  territory  to  be  organized  under  the 
provisions  of  said  act,  and  is  created  for  the 
purpose  of  assessing  the  property  within  a  dis- 
trict for  the  sole  purpose  of  improving  the 
bighways  within  the  district. 

[Ed.  Note.— For  other  cases,  see  Highways, 
Cent  Dig.  H  301,  302;    Dec.  Dig.  {  90.*] 

4.  HiaHWATS    ({    122*)— TaXE»— liEOISLATITE 
POWIB— DiLKOATlON. 

The  subject  of  taxation  is  a  matter  within 
the  province  of  the  Legislature  of  the  state, 
unless  there  is  some  specific  limitation  found 
In  the  Constitution,  and  the  delegation  of  pow- 
er to  a  highway  district  created  under  the  pro- 
Tisions  of  the  act,  to  assess  taxes  within  the 
district,  is  not  prohibited  by  the  Constitution, 
even  though  a  city,  town,  or  village  is  included 
within  such  territory. 

[Ed.  Note.— For  other  cases,  see  Highways, 
Cent.  Dig.  f{  380,  393;   Dec.  Dig.  {  122.*] 

6.  Municipal  Cohpobations  (§  51*)— Cbea- 
TioN  AND  Existence— Dissolution. 

A  municipal  corporation  organized  under 
authority  of  the  Legislature  can  be  dissolved 
as  directed  by  the  Legislature,  and  this  may 
be  effected  by  the  provisions  of  the  law  creat- 
ing the  corporation,  or  by  the  general  laws  of 
the  state,  or  by  a  subsequent  legislative  act. 

[Ed.   Note. — For   other   cases,   see   Municipal 
Corporations,  Cent.  Dig.  |S  138-140;  Dec.  Dig. 

6.  Elections  (J  06*)— Begistbation— Neces- 

BITT. 

There  is  no  constitutional  requirement 
that  registration  must  be  had  for  elections  in 
special  municipal  corporations  created  by  the 
Legislature,  such  as  irrigaUon  districts,  drain- 
age districts,  and  good  road  districts,  and  no 
provision  being  made  for  registration  in'  the 
act  providing  for  the  organization  and  govern- 
ment of  such  special  municipal  corporation,  or 
by  general  law,  none  is  required. 

[Ed.  Note. — For  other  cases,   see  Elections, 
Cent.  Dig.  {  97;  Dec.  Dig.  8  96.*] 

7.  Highways    (S  .  93*) —Highway   Coukis- 
sioN— Authority- De  Facto  Officers. 

Where  a  person  is  appointed  as  a  member 
of  the  board  of  highway  commissioners  under 
the  provisions  of  the  act  of  March  8,  1911 
(Laws  1911,  p.  121,  c.  55),  and  such  person  is 
ineligible  to  hold  such  office,  and  such  person  ac- 
cepts such  office  and  acts  in  that  capacity,  until 
such  eligibility  of  such  officer  is  called  in  ques- 
tion, he  acts  as  a  de  facto  officer,  and  the  action 
of  the  board  is  not  illegal  or  void  by  reason  of 
the  fact  that  such  de  facto  officer  acts  as  a 
member  of  such  board. 

[Ed.  Note. — For  other  cases,  see  Highways, 
Cent.  Dig.  H  304-307;   Dec.  Dig.  §  93.*] 

8.  Highways  (|  86*) —Officbbs— Highway 
Commission. 

Where,  under  the  provisions  of  the  act  of 
March  8,  1911  (Laws  1911,  p.  121,  c.  55),  a 
highway  district  is  created,  and  the  Governor 
of  the  state  appoints  such  commissioners  as 


provided  in  said  act,  and  three  members  unani- 
mously act  upon  the  calling  of  an  election  and 
the  issuing  of  bonds  of  said  district,  the  fact 
that  a  majority  of  the  board,  constituted  of 
members  who  are  qualified  as  such,  and  con- 
trolling the  power  of  the  board,  approves  and 
indorses  the  entire  proceedings,  makes  such 
action  of  the  board  legal  as  the  action  of  the 
board. 

[Ed.  Note.— For  other  cases,  see  Higbwaya, 
Cent.  Dig.  f{  309-312;   Dec.  Dig.  {  95.*] 

(Additional  Synaiui  iy  Editorial  Staff.) 

9.  Statutes  (8  123*)— Subjects  and  Titles 
—Expression  of  Subject  in  Title.  • 

Act  March  8,  1911  (Laws  1911,  p.  121,  c. 
55),  relating  to  highway  districts,  is  not  in- 
valid as  containing  subjects  not  expressed  in 
the  title. 

[Ed.  Note.— For  other  cases,  see  Statutes, 
Cent  Dig.  H  176-183;   Dec.  Dig.  {  123.*] 

Appeal  from  District  Court,  Lincoln  Coun- 
ty; E.  A.  Walters,  Judge. 

Action  by  the  Shoshone  Highway  District 
of  Lincoln  County  against  Harry  W.  Ander- 
son. From  a  judgment  for  plaintiff,  defend- 
ant appeals.     Affirmed. 

Heist  &  Aubolee,  of  Shoshone,  for  appel- 
lant Johnson  &  Haddock,  of  Shoshone,  for 
respondent 

STEWART,  C.  J.  The  respondent  brought 
this  action  In  the  district  court  for  the  pur- 
pose of  securing  a  writ  of  mandate  command- 
ing the  appellant,  as  secretary  of  the  Sho- 
shone Highway  District,  to  deliver  bonds  in 
the  sum  of  $80,000  to  the  treasurer  of  said 
district  and  to  take  and  file  the  treasurer's 
receipt  therefor  and  to  charge  him  therewith. 
The  Shoshone  Highway  District  was  created 
and  organized  under  the  provisions  of  an 
act  approved  March  8,  1911  (Sess.  Laws  1911, 
p.  121).  Such  district  authorized  the  issu- 
ing of  bonds  of  said  district  to  the  amount 
of  $80,000  under  a  resolution  passed  by  the 
highway  board  of  said  district.  A  demurrer 
and  answer  were  filed,  and  the  cause  was 
tried  to  the  court  and  finding  and  judgment 
were  entered  In  favor  of  the  respondent 
(!7ounsel  for  appellant  upon  this  appeal  con- 
tend: First,  that  the  highway  district  law 
approved  March  8,  1911,  is  unconstitutional ; 
second,  that  the  provisions  of  the  highway 
district  law  were  not  complied  with,  in  that 
no  registration  was  had  prior  to  the  bond 
election;  third,  that  the  proposed  issue  of 
bonds  Is  void  for  tbff  reason  that  one  of 
the  highway  commissioners  was  disqualified 
for  appointment  as  such  commissioner. 

[1]  It  is  argued  by  counsel  for  appellant 
that  the  act  of  March  8,  1911,  Is  unconstitu- 
tional because  the  title  contains  more  than 
one  subject,  in  that  it  provides:  First,  for 
the  organization  and  government  of  highway 
districts,  the  construction,  improvement,  and 
maintenance  of  highways  therein  and  a  reve- 
nue therefor,  for  the  appointment  and  elec- 
tion of  highway  boards  and  other  district 
officers,  and  defining  their  duties;  second, 
for  the  apportionment  among  municipalities. 
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and  for  the  distribution  of  proceeds  of  road, 
and  bridge  county  taxes.  This  objection  Is 
made  upon  the  provisions  of  section  16,  art. 
3,  of  the  CSonstltutlon,  which  provides: 
"Every  act  shall  embrace  but  one  subject 
and  matters  properly  connected  therewith, 
which  subject  shall  be  expressed  in  the 
title;  but  If  any  subject  shall  be  embraced 
tn  an  act  which  shall  not  be  expressed  In  the 
title,  such  act  shall  be  void  only  as  to  so 
much  thereof  as  shall  not  be  embraced  In 
the  title." 

Under  this  provision  of  the  Constltutton  it 
Is  contended  by  counsel  for  appellant  that 
the  title  to  the  act  approved  March  8,  1911 
(Sess.  Laws  1911,  p.  121),  embraces  more 
than  one  subject.  In  that  It  provides  for  the 
organization  and  government  of  highway  dis- 
tricts; the  construction,  improvement,  and 
maintenance  of  highways  therein  and  a  reve- 
nue therefor;  for  the  appointment  and  elec- 
tion of  highway  boards  and  other  district  of- 
ficers and  defining  their  duties.  The  title 
reads  as  follows:  "To  provide  for  the  or- 
ganization and  government  of  highway  dis- 
tricts, the  construction.  Improvement  and 
maintenance  of  highways  therein  and  a  reve- 
nue system  therefor;  for  the  appointment 
and  election  of  highway  boards  and  for  other 
district  officers,  and  defining  their  duties; 
for  the  apportionment  among  municipalities, 
the  highway  district  and  the  county,  of  the 
proceeds  of  road  and  bridge  county  taxes; 
and  defining  the  relations  of  highway  dis- 
tricts to  the  county  and  to  municipalities  in- 
cluded within  such  districts;  repealing  acts 
inconsistent  herewith  and  declaring  an  emer- 
gency." 

The  language  used  in  the  portion  of  the 
title  Involved  in  the  objection  clearly  indi- 
cates that  the  matters  therein  referred  to 
all  relate  directly  to  the  same  subject.  The 
organization  and  government  of  highway  dis- 
tricts and  the  construction,  improvement,  and 
maintenance  of  highways  therein  and  a  reve- 
nue system  therefor  and  the  appointment 
and  election  of  boards  and  other  officers,  and 
defining  their  duties,  are  properly  connected 
with  the  general  subject  of  organization  and 
government  of  highway  districts,  and  all  re- 
late to  the  same  subject-matter.  Pioneer  Ir- 
rigation District  V.  Bradley,  8  Idaho,  310, 
68  Pac.  295,  iOl  Am.  St.  Rep.  201;  State  v. 
Doherty,  3  Idaho  (Hash.)  384,  29  Pac.  855; 
Kessler  v.  Prltchman,  119  Pac.  692 ;  State  t. 
I>olan,  13  Idaho,  693,  92  Pac.  995,  14  I*  R. 
A.  (N.  S.)  1259. 

[2]  The  second  objection  to  the  title  is  tliat 
It  embraces  two  different  subjects:  BMrst, 
the  organization  and  government  of  highway 
districts;  and,  second,  for  the  apportionment 
among  municipalities.  It  is  argued  that  the 
subject  of  apportionment  among  municipali- 
ties is  a  separate  subject  to  that  of  organiza- 
tion of  highways.  The  apportionment,  among 
monicipalities,  of  revenue  coll^ed  from  tax- 
ation made  by  a  highway  district  under  au- 
thority granted  to  said  district  by  legislative 


enactment,  is  directly  connected  with  the 
subject  of  government  of  highway  districts 
and  relates  directly  to  the  same  subject  of 
organization  and  government  of  highways, 
and  is  not  a  separate  subject  to  that  of  or- 
ganization. Hettinger  v.  Good  Road  Dis- 
trict No.  1,  19  Idaho,  313, 113  Pac.  721. 

In  the  case  of  State  y.  Dolan,  13  Idaho, 
693,  92  Pac.  995,  14  L.  R,  A.  (N.  S.)  1259, 
this  court  quotes  with  approval  the  language 
of  Judge  Cooley,  as  follows:  "If  all  parts  of 
the  act  have  a  natural  connection  and  rea- 
sonably relate,  directly  or  indirectly,  to  one 
general,  legitimate  subject  of  legislation,  the 
act  is  not  open  to  the  objection  of  plurality 
of  subjects."  This  is  clearly  true  as  to  the 
unity  of  the  subjects  stated  in  the  title,  and 
the  language  clearly  shows  that  the  "appor- 
tionment among  municipalities,"  such  as  the 
districts,  and  the  counties,  of  the  proceeds 
of  road  and  bridge  county  taxes  and  the 
defining  of  the  relations  of  highway  dis- 
tricts to  the  county  and  to  municipalities 
Included  within  the  district,  relate  and  are 
connected  with  the  common  subject  of  or- 
ganization and  government  of  highway  dis- 
tricts. 

In  the  case  of  Pioneer  Irrigation  District 
V.  Bradley,  8  Idaho,  310,  68  Pac.  295,  101 
Am.  St.  Rep.  201,  this  court  had  under  con- 
sideration the  title  of  an  act  providing  for 
the  organization  and  government  of  Irriga- 
tion districts,  and  in  that  case  many  of  the 
objections  urged  against  the  title  to  the  pres- 
ent act  were  presented  and  fully  considered, 
and  after  reviewing  many  authorities  upon 
the  subject  this  court  said:  "It  will  be  ob- 
served from  the  foregoing  that  all  of  the 
provisions  of  said  act  have  but  one  general 
object,  subject,  or  purpose,  and  that  Is  the 
reclamation  atid  irrigation  of  the  desert  or 
arid  lands  in  the  state."  So  it  may  be  said 
of  the  title  to  the  act  now  In  question,  all  the 
subjects  mentioned  in  the  title  relate  to  one 
general  object,  subject,  or  purpose,  and  that 
is  the  organization  and  government  of  high- 
way districts.  It  is  apparent,  therefore,  that 
the  title  In  this  case  meets  every  requirement 
and  is  within  the  provisions  of  section  16, 
art.  3,  of  the  Oonstitutlon. 

It  is  next  argued  by  counsel  for  appellant 
tliat  the  act  under  consideration  is  uncon- 
stitutional and  violates  the  provisions  of  sec- 
tion 6,  art.  7,  of  the  Constitution,  in  that 
said  act  provides  for  double  taxation  of 
property  in  municipal  corporations  situated 
within  highway  districts.  This  section  reads 
as  follows:  "The  Legislature  shall  not  im- 
pose taxes  for  the  purpose  of  any  county, 
city,  town  or  other  municipal  corporation, 
but  may  by  law  invest  in  the  corporate  au- 
thorities thereof,  respectively,  the  power  to 
assess  and  collect  taxes  for  all  purposes  of 
such  corporation."  It  is  argued  that  inas- 
much as  cities,  towns,  and  villages  of  the 
state  are  authorized  to  levy  taxes  for  high- 
way and  street  purposes,  the  Legislature 
has  no  power  to  authorize  other  municipal- 
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itles,  such  as  highway  districts,  which  In- 
clude cities,  towns,  and  villages,  to  levy  a 
tax  upon  the  property  within  cities  and 
towns  and  villages  for  use  upon  highways 
and  roads  outside  of  the  limits  of  such  cities, 
towns,  and  villages. 

It  is  clearly  provided  by  the  statutes  of 
this  state  that  cities  and  villages  are  author- 
ized to  levy  taxes  for  the  purpose  of  raising 
revenue  for  the  construction  and  mainte- 
nance of  highways,  streets,  and  alleys  in 
cities  and  villages:  Rev.  Codes,  }  2238.  Au- 
thority is  also  conferred  upon  the  board  of 
county  commissioners  to  levy  a  tax  for  road 
purposes.     Section  1917,  Rev.  Codes. 

The  act  now  under  consideration  also  au- 
thorizes a  highway  district  to  levy  a  tax 
for  road  and  bridge  purposes  upon  all  the 
property  within  the  district.  This  Includes 
the  proi>erty  within  the'  towns  and  villages 
within  the  boundaries  of  th6  district.  Sec- 
tion 64.  This  act  also  provides  that  such 
highway  commissioners  In  such  highway  dis- 
trict shall  constitute  a  highway  board  and 
shall  have,  except  as  provided  in  section  64, 
exclusive  general  supervision  and  Jurisdic- 
tion over  all  Jilghways .  within  the  district 
The  exception  referred  to  In  section  64  Is: 
"Nothing  In  this  act  shall  be  construed  as 
affecting  or  Impairing  &nf  power  of  taxa- 
tion or  assessment  for  local  municipal  high- 
way purposes  on  the  part  of  the  authorities 
of  the  municipality  of  any  such  included  ter- 
ritory. Each  Incorporated  city,  town  or  vil- 
lage, or  portion  thereof,  within  a  highway 
district,  shall  constitute  a  separate  division 
of  the  district  under  this  act,  and  the  city 
council  of  each  such  city,  and  the  board  of 
trustees  of  each  such  town  or  village,  so  far 
as  relates  to  their  city,  town  or  village,  shall 
have  the  powers  conferred,  and  must  per- 
form the  duties  Imposed,  upon  the  highway 
board  of  such  highway  district,  by  this 
act.  Each  such  city  council  and  board  of 
trustees  must  appoint  a  road  overseer,  who 
must,  within  such  city,  town  or  village,  have 
the  powers  conferred,  and  perform  the  du- 
ties, imposed  by  this  act,  on  deputy  directors 
of  highways;  in  respect  to  such  city  coun- 
cils, board  of  trustees  and  road  overseers  of 
any  city,  town  or  village,  lying  within  a 
highway  district,  the  powers  and  duties  of 
such  council,  board  or  road  overseer  shall 
be  as  declared  in  this  section.    •     *    •  " 

In  section  87  of  the  act  in  controversy 
provision  is  made  for  the  distribution  of 
funds  raised  by  taxation  for  road  and  bridge 
purposes  by  the  board  of  county  commission- 
ers under  the  laws  of  the  state  as  follows: 
"(1)  In  respect  to  that  portion  of  such  tax- 
es which  shall  have  been  assessed  and  col- 
lected within  the  limits  of  any  Included  mu- 
nicipality, as  defined  in  section  sixty-four 
hereof,  such  portion  shall  be  paid  and  ap- 
plied as  follows:  (a)  To  such  municipality, 
twenty-flve  per  cent,  of  so  much  of  such  por- 
tion as  shall  consist  of  the  road  tax  au- 


thorized by  section  iWO  of  the  •  Political 
Code;  unless  by  the  charter  of  such  mo- 
nicipallty  or  other  special  law,  such  mu- 
nicipality may  be  entitled  to  a  difterent  per- 
centage of  such  road  taxes,  and  in  that  case 
such  difFerent  percentage  so  provided  by 
such  charter  or  special  law  shall  be  paid 
to  such  municipality,  •••(b)  To  the 
highway  district,  seventy  per  cent,  of  so 
much  of  such  portion  as  shall  have  been 
realized  from  the  road  tax  authorized  by 
section  900  of  the  Political  Code;  and  nine- 
ty-flve  per  cent  of  all  of  such  iwrtion  real- 
ized from  other  sources,  (c)  To  the  county, 
five  per  cent  of  such  portion,  to  be  paid  to 
the  county  treasurer  and  to  be  thereafter 
apportioned  by  the  proper  officers  between 
the  road  and  bridge  funds  of  the  county. 
(2)  In  respect  to  that  portion  of  such  taxes 
which  shall  have  been  assessed  and  collected 
within  the  highway  district  and  outside  of 
the  limits  of  any  included  municipality,  such 
portion  shall  be  paid  and  applied  as  fol- 
lows: (a)  To  the  highway  districts, '  nlnety- 
flve  per  cent  of  such  portion,  (b)  To  the 
county,  five  per  cent  of  such  portion  to 
be  paid  to  the  county  treasurer,  and  to  be 
thereafter  apportioned  by  the  proper  of- 
ficers between  the  road  and  bridge  funds  ot 
the  county." 

Section  41  of  the  aet  provides  for  the  ap- 
portionment of  the  taxes  levied  by  the  high- 
way board  under  section  40  of  the  act  as 
follows:  "The  entire  proceeds  of  taxes  levied 
for  bridge  purposes  and  the  proceeds  of  all 
taxes  assessed  and  collected  outside  of  the 
limits  of  included  municipalities,  as  defined 
In  section  sixty-four  hereof  shall  be  paid 
to  the  highway  district.  In  respect  to  all 
taxes  levied  by  the  highway  board  for  road 
purposes  under  section  forty  hereof,  that 
portion  thereof  assessed  and  collected  within 
the  limits  of  any  included  municipality  shall 
be  paid  and  applied  as  follows:  (1)  To  such 
municipality,  twenty-flve  per  cent,  thereof. 
(2)  To  the  highway  district,  seventy-five  per 
cent  thereof." 

So  it  will  be  seen  that  by  the  provisions 
of  this  law  the  taxes  levied  for  bridge  pur- 
poses and  the  proceeds  of  all  taxes  assessed 
and  collected  outside  of  the  limits  of  In- 
cluded municipalities  are  paid  to  the  high- 
way district;  that  is,  the  highway  district, 
exclusive  of  the  territory  included  within 
the  municipality,  shall  be  paid  and  have  the 
use  of  the  entire  proceeds  of  taxes  levied  for 
bridge  purposes,  and  the  proceeds  of  all  tax- 
es assessed  and  collected  outside  of  the  lim- 
its of  cities,  towns,  and  villages,  and  all  tax- 
es levied  and  collected  by  the  highway  board 
within  the  limits  of  any  city,  town,  or  vil- 
lage within  a  highway  district  shall  be  paid 
and  applied  as  follows:  "(1)  To  such  munici- 
pality, twenty-flve  per  cent,  thereof.  »  •  • 
(2)  To  the  highway  district  seventy-five  per 
cent,  thereof." 

It  will  thus  be  seen  by  the  provisions  ot 
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tbe  act  of  1911  that  three  systems  aie  pro- 
vided tor  asseaslng  property  vrlthln  cities, 
towns,  and  vUlages  tor.hl^way  purposes: 
First,  the  city,  town,  or  viUage;  second,  tbe 
eounty;  third,  the  highway  district.  And 
tliat  two  different  systems  are  provided  by 
the  act,  for  the  apportionment  of  the  fund 
arising  by  reason  of  assessmatts  by  the  coun- 
ty and  the  highway  district.  The  system  of 
apportionment  of  the  fund  arising  by  reason 
of  the  assessment  of  the  board  of  county 
commissioners  under  the  provisions  of  this 
act  la  snbstantially  the  same  as  that  pro- 
vided by  the  lawa  of  the  state  prior  to  tbe 
adoption  of  tbe  act.  The  apportionment  of 
tbe  fond  arising  by  reason  of  tbe  assess- 
ment of  the  highway  board  relates  to  a  fund 
arising  wholly  from  tbe  taxation  made  by 
the  Iiigtaway  board  under  this  statute,  and 
It  is  especially  tbls  asseseoncait  which  counsel 
for  appellant  claims  is  an  additional  taxation 
and  amounts  to  double  taxation  of  the  prop- 
erty of  cities,  towust  and  villages  wblcb'  may 
be  included  wltbtn  a  highway  district 

[S]  Whether  this  constitutes  double  taxa> 
tlon,  or  la  a  taxation  wbich  makes  a  double 
bnrdoi  upon  the  vroperty  owners  wltbln 
dtles,  towns,  UiA  vUlages,  depends  in  a 
large  measure  upon  tbe  questloa  whetber 
such  taxation  is  used  tor  tbe  same  purpose 
in  both  instances.  A  highway  district  as 
intended  by  this  act  is  not  a  political  mb- 
nidpality.  It  is  not  created  for  the  purpose 
of  government  It  is  an  entirely  different 
kind  of  municipality  from  that  of  a  city, 
town,  or  village.  Its  powers  are  specially 
limited  to  the  construction  of  highways  up- 
on the  lines  of  benefits  to  the  inhabitants 
and  the  prot)erty  within  tbe  territory  em- 
braced within  the  district.  It  is  made  a 
taxing  district,  and  consists  Of  such  terri- 
tory as  may  be  determined  by  the  county 
commissioners  In  creating  the  same.  It  Is 
contemplated  by  tbe  provisions  of  the  statute 
that  the  property  and  the  people  of  the  en- 
tire district  are  Interested  In  the  construc- 
tion and  improvement  of  the '  public  high- 
ways of  the  district,  and  It  Is  created  for 
a  special  purpose,  to  wit,  the  assessment  of 
property  within  the  district  for  the  sole 
and  only  purpose  of  improving  tbe  highways 
within  the  district 

[4]  The  subject  Of  taxation  Is  a  matter 
within  the  province  of  the  Legislature  of  the 
state,  unless  there  Is  some  specific  limita- 
tion found  in  the  Constitution.  27  Cyc.  pp. 
607-613;  Elliott,  Roads  &  Streets,  vol.  1,  { 
475.  The  LegLslature  in  this  instance  has 
seen  fit  to  provide  only  for  the  creation  of 
highway  districts  for  the  purpose  of  Im- 
proving tbe  highways  of  a  section  created 
into  a  district  It  has  determined  this  mat- 
ter and  what  property  Is  subject  to  taxa- 
tion therein,  and  the  method  of  apportion- 
ing the  fund  raised,  and  it  was  acting  dear- 
ly within  Its  constitutional  right  and  there 
is  no  attempt  on  th^  part  of  the  Legislature 


to'iinpose  taxes  for  tbe  purpose  of  any  coun* 
ty, .  dty,  town,  or  other  municipal  corpora- 
tion, but  a  clear  fcterdse  of  legislative  au- 
thority granting  to  a  community  subject  to 
certain  restrictions  the  right  to  organize 
themselves  Into  a  munidpal  corporation  with 
power  of  local  taxation,  and  the  Issuing  of 
bonds  for  public  improvements,  and  the  sec^ 
tion  of  the  Constitution  above  referred  to 
In  no  way  prohibits  such  legislative  action. 
A  highway  district  as  created  in  this  act 
Is  not  a  municipality  such  as  a  county,  dt/, 
town,  or  village,  but  is  an  entirely  different 
kind  of  munidpality  created  for  a  spedlle 
purpose.  Fenton  v.  Board  of  County  Com- 
missioners, ao  Idaho,  382,  lid  Pac.  41;  Boise 
Irr.,  etc.,  Co.  v.  Stewart,  10  Idaho,  38,  77 
Paa  25,  321;  Hetdnger  ▼.  Good  Itoad  Dist 
Mo.  1.  10  Idaho,  318,  118  Pac.  721. 

Where^  tberefoiet  ttie  Legislature  of  tbe 
state,  exercising  Its  power  :over  the  subject 
of  taxation,  passes  an  act  which  provides 
for  the  creation  of  a  jnuniclpality  such  as  a 
hi^way  district  and  authorizes  such  district 
to  tax  tbe  property  of  said  district  for  the 
purpose  of  raising  'funds  for  tbe  construc- 
tion and  maintenance  of  highways  within 
such  district  and  such  district  organizes  as 
aneb,  and  includes  an  incorporated  dty. 
town,  or  village,  which  dty,  town,  or  tlllaga 
has,  by  reason  of  its  Incorporation  as  sodi, 
po'wtr  also  to  levy  a  tax  within  such  dty, 
town,  or  village,  the  taxation  made  by  the 
highway  dltrtrlct  under  the  authority  of  tbe 
Legislature  is  not  a  double '  taxation  upon 
the  property  within  the  dty,  town,  or  vil- 
lage. Tbe  construction  of  hl^^ways  leading 
to  a  dty,  tovm,  or  vlllag«  from  a  country  dis- 
trict Is  not  only  a  benefit  to  tbe  country  out- 
side of  such  dty,  town,  or  vlU&ge,  but  is  a 
like  bene<flt  to  such  dty,  town,  or  village, 
and  such  taxation,  bdbg  one  based  upon 
benefits,  is  not  prohibited  by  any  constitu- 
tional provision. 

In  the  case  of  Hettinger  V.  Good  Roads  Dis- 
trict No.  1,  19  Idaho,  818,  113  Pac.  721,  this 
court  had  under  consideration  an  act  of  the 
Legislature  of  the  state  of  Idaho  (Sess.  Laws 
1909,  p.  172)  in  relation  to  the  organization 
of  good  road  districts,  and  in  that  case  said: 
"Section  882  of  thfe  Rev.  Codes  authorizes 
the  board  of  comitalssioners  to  levy  a  general 
tax  upon  all  the  property  within  the  county, 
including  tbe  towns  and  dtles,  and  the 
county  is  required  to  turn  over  to  such 
towns  and  dtles  one-fourth  of  the  fund  thus 
raised  to  be  expended  by  the  municipalities 
upon  its  streets  and  alleys,  and,  under  the 
provisions  of  section  2238  of  the  Rev.  Codes, 
towns  and  cities  are  given  authority  to  raise 
an  additional  fund  by  special  taxation  for 
the  same  purpose,  and  the  same  argument 
made  in  this  case  would  apply  to  section  882 
with  reference  to  turning  over  a  portion  of 
the  general  tax  levied  to  a  munidpality,  and 
likewise  many  other  sections  of  the  statute 
would  be  affected  by  the  same  course  of  rea- 
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Boning;  but  clearly  these  Tariovs  prorlslons 
are  not  double  taxation.  Boise  Irr,,  etc.,  r. 
Stewart,  10  Idaho,  38,  77  Pac.  26,  321." 

Mr.  Elliott,  In  volume  1,  {  476,  on  Roads 
and  Streets,  announces  the  general  rule  as 
follows:  "The  Legislature,  in  the  absence  of 
any  constitutional  provision  to  the  contrary, 
may  provide  for  taxing  districts  without  re- 
gard to  the  boundaries  of  counties,  town- 
ships, or  municipalities,  as  well  as  by  fol- 
lowing existing  political  or  municipal  lines. 
Highway  improvements  may  be  made  by  a 
tax  on  all  the  property,  real  and  personal. 
In  the  taxing  district,  or  by  local  assessment 
against  the  real  estate  specially  benefited, 
In  other  words,  it  la  for  the  Legislature  to 
determine  In  general,  within  constitutional 
limitations,  on  wtiat  persons  and  property 
the  cost  or  expense,  of  constructing  and 
maintaining  highways  sball  fall  and  the 
mode  of  taxation  or  manner  of  raising  the 
fund."  This  same  doctrine  is  also  announc- 
ed In  Page  &  Jones  on  Taxation  by  Assess- 
ment, in  volume  1,  |f  552,  55S,  and  other 
sections  following. 

In  the  case  of  Byram  t.  Maiion  County 
Commissioners,  145  Ind.  240,  44  N.  E.  357,  33 
Ij.  H.  A.  476,  the  Supreme  Court  of  Indiana 
tad  under  consideration  a  statute  which 
provided  for  assessing  property  In  a  dty  by 
the  county  board  of  tnrnpike  directons  for 
repairing,  maintaining,  and  paying  for  ipate- 
rial  for  free  gravel  roads  or  turnpikes  withr 
In  the  county,  although  situated  wholly  with- 
out the  limits  of  the  corporation,  where  such 
statute  makes  the  taxing  district  consist  of 
the  whole  county,  and  the  court  says:  "It 
Is  for  the  Legislature,  and  not  for  the  courts, 
to  determine  whether  or  not  city  property 
Included  In  a  taxing  district  under  a  gravel 
road  statute  is  benefited  by  the  repair  of 
the  gravel  roads,  although  they  are  outside 
of  the  dty." 

In  the  case  of  State  y.  Arnold,  136  Mo. 
446,  38  S.  W.  79,  the  Supreme  Court  of  Mis- 
souri had  under  consideration  a  similar 
question,  and  said:  "But,  assuming  that  the 
section  has  general  application  to  all  cities 
and  towns  in  the  state.  It  only  purports  to 
exempt  them  from  paying  county  road  taxes 
when  their  charter  or  the  general  law  by 
which  they  are  governed  exempt  them." 
And  held  that  property  in  a  town  incorpo- 
rated by  special  charter  and  not  located  in 
a  county  under  township  organization  Is  not 
exempt  from  liability  for  improvement  of 
county  roads  outside  the  town  where  Its 
charter  does  not  provide  for  such  exemption. 

Judge  Cooley,  in  his  work  on  Taxation 
(page  113),  says:  "Taxing  districts  may  be 
as  numerous  as  the  purposes  for  which  tax- 
es are  levied.  It  to  not  essential  that  the 
political  districts  of  the  state  shall  be  the 
same  as  the  taxing  districts,  but  special  dis- 
tricts may  be  established  for  special  puipos- 
es  wholly  ignoring  the  political  divisions. 
•    •    •    xne  poIlUcul  subdivisloos  of  the 


state  are  necessarily  regarded  In  taxation 
only  when  the  tax  itself  is  for  a  purpose 
specially  pertaining  to  one  of  them  In  its 
political  capacity,  so  that,  as  already  stated, 
the  nature  of  the  tax  will  determine  the 
district" 

In  the  case  of  Board  of  Commissioners  ▼. 
Harrell,  147  Ind.  500,  46  N.  B.  124,  the  Su- 
preme Court  of  Indiana  had  under  consid- 
eration a  similar  question,  and  said:  "The 
power  of  the  Legislature  In  matters  of  taxa- 
tion Is  unlimited,  except  as  restricted  by 
the  Constitution.  The  Legislature,  in  th« 
exercise  of  that  power,  in  making  local  im- 
provements may  create  a  special  taxing  dis- 
trict without  regard  to  the  boundaries  of 
counties,  townships,  or  municipalities."  In 
tliat  case  it  appears  that  the  taxing  districts 
were  the  same  as  the  town's  boundaries,  and 
that  the  town  was  a  corporation  and  had 
power  to  make  contracts  and  was  represent- 
ed by  officers,  and  the  court  said:  "The  spe- 
cial tax  levied  by  the  bocurd  of  oommissiono 
ers  upon  all  the  propeirty  of  the  taxing  dis- 
trict is  not  an  indebtedness  of  the  township 
or  townships  composlDgsucb  taxing  district, 
but  is  an  indebtedness  of  the  taxpayers,  se- 
cured by  a  lien  on  their  property,  and  for 
which  only  their  property  Is  liable;  and  la 
no  more  to  be  counted  In  ascertaining  tfie 
Indebtedness  of  a  township  than  the  indi- 
vidual Indebtedness  of  the  inhabitants  of  th« 
township.  The  constitutional  inhibition  la 
a  limit  on  the  power  to  become  indebted,  and 
does  not  apply  in  any  way  to  taxes  and  as- 
sessments upon  property  for  the  benefit  there- 
to of  a  public  improvement." 

Under  the  principles  announced  in  th« 
foregoing  decisions,  and  under  the  Constitu- 
tion of  this  state,  we  think  it  is  clear  that 
the  provisions  made  In  the  act  now  under 
consideration  with  reference  to  the  improve- 
ment of  highways  of  the  state  and  the  as- 
sessment of  property  therein  were  clearly 
within  the  power  of  the  Legislature  of  the 
state,  and  that  the  Legislature  was  fully 
authorized  to  delegate  to  highway  districts 
the  power  of  local  taxation. 

[I]  It  is  next  contended  that  there  are 
several  provisions  of  the  act  which  are  not 
fully  expressed  in  the  title:  First,  it  Is  ar- 
gued that  section  2  provides  for  the  reorgan- 
ization of  highways,  and  that  such  subject- 
matter  is  not  expressed  in  the  title;  sec- 
ond, that  section  9  provides  for  the  construc- 
tion of  the  law,  and  that  such  subject  is  not 
embraced  in  the  title;  third,  that  section  23 
provides  for  a  penal  offense,  and  that  such 
subject  is  not  expressed  in  the  title;  fourth, 
that  section  13  declares  every  highway  dis- 
trict organized  under  this  act  shall  be  a 
body  corporate,  and  that  such  subject  is  not 
embraced  in  the  title.  There  is  no  merit  la 
this  contention.  The  cases  heretofore  cited, 
decided  by  this  court  upon  the  sufficiency  of 
the  title  to  a  bill  passed  by  the  Legislature, 
fully  cover  this  subject.  This  court,  in 
Pioneer  Irr.  Diat  V.  Biadley,  8  Idaho,  810, 
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68  Pac.  296,  101  Am.  St  tlep.  201,  gnotes 
with  approval  People  v.  Parks,  58  Cal.  624, 
In  which  the  Supreme  Court  of  California 
says:  "Provisions  of  an  act  may  be  nnmer- 
ons;  tmt  however  numerous,  If  they  can  be, 
by  fair  intendment,  considered  as  'falling 
within  the  subject-matter  of  legislation,  or 
necessary  as  ends  and  means  to  the  attain- 
ment of  the  subject,  the  act  will  ^  not  con- 
flict with  the  Constitution."  The  objections 
made  clearly  fall  within  the  rule  approved 
above  and  are  within  the  subject-matter  stat- 
ed in  the  title,  and  are  necessary  as  ends 
and  means  to  the  attainment  of  the  sub- 
ject of  organization  and  government  of  high- 
way districts. 

[t]  It  is  also  argued  that  the  act  Involved 
is  unconstitutional  because  it  provides  no 
method  of  dissolution  of  the  body  corporate 
Into  which  a  highway  district  Is  created. 
While  it  Is  true  that  the  act  itself  makes  no 
provision  by  which  its  corporate  character 
may  be  dissolved,  yet  that  fact  would  not 
make  the  act  unconstitutional,  Inasmuch  as 
the  act  creating  such  municipal  corporation 
could  be  dissolved  by  the  same  power  that 
created  it,  and  there  is  no  provision  of  the 
Constitution  to  which  our  attention  has  been 
called  which  would  render  such  legislation 
nnconstltutlonal  because  of  a  failure  to  pro- 
vide for  its  dissolution.  In  28  Cyc.  250,  the 
general  rule  is  declared:  "The  American 
doctrine  in  regard  to  municipal  corporations 
seems  to  be  that  they  can  be  dissolved  only 
as  the  direct  result  of  legislative  action. 
This  may  be  effected  either  by  repeal  of  the 
charter  or  by  express  provision  contained  in 
the  charter  or  general  law  that  the  corpora- 
tion shall  cease  and  determine  for  failure 
to  comply  with  certain  conditions  therein 
prescribed;  or  by  the  expiration  of  the  time 
limited  for  the  existence  of  the  corporation." 
If  therefore  the  Legislature  of  the  state 
should  deem  It  proper  to  repeal  such  highway 
district  law,  or  provide  for  the  dissolution  of 
highway  districts,  it  would  be  competent  and 
within  the  power  of  legislative  authority. 

[•]  It  is  further  contended  that  the  trial 
court  erred  in  rendering  a  judgment  for  the 
respondent  for  the  reason  that  no  registra- 
tion was  held  for  the  election,  held  on  the  2d 
day  of  November,  1911,  for  the  purpose  of 
voting  upon  the  Issuing  of  bonds  for  the  said 
highway  district.  Section  59  of  the  high- 
way district  law,  which  provides  for  the 
holding  of  an  election  for  the  purpose  of  vot- 
ing npon  the  Issttlng  of  bonds,  among  other 
things,  provides:  "Such  election  shall  be 
conducted  as  nearly  as  practicable  in  ac- 
cordance with  the  general  laws  of  the  state. 
If  at  said  election,  as  provided  for  In  this 
section,  two-thirds  of  the  qualified  electors 
who  Jare  residents  of  such  district,  voting  on 
such  question  at  such  election,  assent  to  the 
Issnlng  of  said  bonds  and. .the  incurring  t»f 
the  Indebtedness  thereby  created  for  the  pur- 
pose aforesaid,  such  b«nds  ao  aathoi:i9ed.for 
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said  purposes  shall  be  issued  in  the  manher 
hereinafter  provided."  This  is  the  only  pro- 
vision contained  in  the  act  In  relation  to 
bond  elections  held  for  the  purpose  of  Issu- 
ing bonds,  and  no  provision  is  made  for 
the  registration  of  voters.  In  this  same 
section  it  is  provided:  "The  resolution  shall 
also  provide  fair  the  holding  of  an  election 
of  the  qualified  electors  of  such  district,  of 
which  notice  In  general  terms  shall  be  given 
by  publication  for  ten  days  in  a  newspaper' 
published  in  the  county." 

Under  the  general  election  laws  of  the 
state,  section  394,  as  amended  by  Laws  of. 
1911,  p.  680,  "the  said  board  must  prior .  to 
the  first  day  of  July  next  preceding  any  gen- 
eral election  cause  notice  to  be  given  for  not 
less  than  fifteen  days  by  publication  in  some 
newspaper  published  in  the  county.  ♦  •  .♦" 
Under  the  highway  district  law  It  would  be, 
Impossible  to  give  this  15  days'  notice  by, 
publication  prior  to  the  time  ot  holding  the 
election.  If  the  highway  poard  gave  the 
notice  as  provided  by  section  59  of  the  high-, 
way  district  law,  there  would  be  only  one 
day  in  which  the  people  might  be  allowed 
to  register,  and  there  would  not  be  time  or 
opportunity  to  give  a  fair  registration.,  "ity 
reference  to  section  344  of  the  Rev.  Codes,  we' 
find  that  the  Legislature  has  declared  that 
the  provisions  of  the  statute  with  reference 
to  elections  do  not  apply  to  school  elections 
"and  such  other  elections  as  are  not  In  these 
Codes  elsewhere  specifically  provided."  This 
section  clearly  excepts  elections  held  for 
school  districts,  and  other  elections  specific- 
ally provided  for,  firom  the  provIMous  of  the 
statute  requiring  registration-  for  election 
of  officers  provided  by  the  Constitution  and 
the  laws  of  the  state,  and  therefore  no  regis- 
tration Is  required  for  a  bond  election  under 
the  highway  district  law.  There  Is  no  con- 
stitutional requirement  that  registration 
must  be  had  for  elections  in  special  munici- 
pal corporations  created  by  legislative  enact- 
ment, such  as  irrigation  districts,  drainage 
districts,  and  good  road  districts,  and  such 
registration  is  entirely  left  to  the  Legisla- 
ture. 

[7]  It  Is  next  urged  that  the  trial  court 
erred  In  rendering  judgment  in  this  case 
for  the  reason  that  f red  W.  Gooding,  presi- 
dent of  the  board  of  highway  commission- 
ers, was  a  member  of  the  Legislature  that 
created  the  said  highway  district;  therefore 
that  he  was  disqualified  from  acting  as  such 
highway  commissioner.  We  shaU  not  In 
this  ea'se  determine  whether  Fred  W.  Good- 
ing was  qualified  to  accept  the  position  of 
highway  commissioner  in  a  highway  dis- 
trict under  the  act  of  March  8,  1911.  He 
was  appointed  to  such  office  of  highway  com- 
missioner- by  the  Governor  of  the  state,  the  ■ 
appointing  authority  designated  by  the  laws  ■ 
of  the  state ;  he  qualified:  as  such,  and  has 
been  actually  iln'  possession  of  the'  office  and 
performing  the  duties  attached  thereto  by' 
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virtue  «f  bis  emx^tment;  no  one  has  qnes- 
tloned  np  to  tbe  commencement  of  this  action 
bis  authority,  to  so  act  He  was  therefore 
a  de  facto  officer  and  held  the  office  under 
the  color  of  title  to  the  office  nnder  appoint- 
ment by  the  Governor  of  the  state,  the  desig- 
nated appointive  authority. 

In  the  case  of  Reclamation  District  T. 
Sheman,  11  CaL  App.  399,  105  Pac.  277,  the 
Supreme  Court  of  California,  in  a  similar 
ease,  h^d  in  the  syllabus  as  follows:  "The 
office  of  commissioner  to  make  an  assess- 
ment'for  reclamation  purposes  is  created  by 
Statute,  and  is  a  de  jure  officer,  and,  when 
one  who  is  appointed  qualifies  and  partici- 
pates in  the  performance  of  the  duties  of  the 
commissioners,  he  acts  under  color  of  office 
and  Is  a  de  facto  officer,  (tnd  as  such  his  acts 
are  valid';  an  'officer  de  facto'  being  one 
whose  acts  the  law,  upon  principles  of  pol- 
icy and  Justice,  will  hold  valid  as  far  as  they 
involve  the  Interests  of  the  public  and  third 
persons  where  he  holds  under  color  of  a 
known  appointment,  void  because  the  officer 
is  not  eligible,  such  ineligibility  being  un- 
known to  the  public." 

[I]  But  even  though  it  be  conceded  that 
Qooding  was  ineligible  as  a  member  of  such 
board,  yet  such  fact  would  not  invalidate 
the  bonds  involved  in  this  case,  for  it  ap- 
pears by  the  law  that  the  board  consists  of 
three  members,  and  the  proceedings  of  the 
board  show  in  the  calling  of  the  election  and 
the  issuing  of  the  bonds  in  controversy  that 
the  three  members  voted  unanimously,  and 
therefore,  even  tbongh  Gooding  was  dis- 
quaUfled,  the  majority  of  the  board  and  the 
controlling  power  of  the  board  approved  and 
indorsed  the  entire  procedure. 

In  the  case  of  People' v.  Hecht,  105  Cal. 
ezi,  38  Pac.  941,  27  Ia  R.  A.  206,  46  Am.  St 
Rep.  96,  the  Supreme  Court  of  California, 
in  discussing  a  similar  question,  held:  "If  a 
majority  possesses  all  the'  authority  of  the 
whole,  then  such  majority  must  be  competent 
to  its  exercise.  For  all  practical  purposes 
the  majority  becomes  the  full  board.  It  is 
the  receptacle — the  reservoir — of  all  the  au- 
thority conferred  upon  the  whole,  and  its 
action,  it  is  submitted,  cannot  be  stayed  by 
the  nonaction,  failure  to  qualify,  absence, 
death,  or  want  of  eligibility  of  the  minority." 

Applying  this  rule  to  the  case  in  question, 
the  ineligibility  of  one  member  of  the  board 
-hooding — was  a  minority  of  the  board,  and 
the  majority,  the  other  two  members  both 
being  qualified  and  acting,  was  sufficient  to 
exercise  the  power  necessary  to  make  such- 
power  the  acUon  of  the  board  in  the  proced- 
ure calling  an  election  and  issuing  the  bonds, 
and  therefore  the  action  of  the  majority  was 
the  action  of  the  board  and  fully  authorised 
and  legalized  the  procedure  and  action  of 
tile  board  In  calling  the  election  and  Issuing 
the  bonds.  .    . 


The  Judgment  is  therefore  affirmed..  Costs 
awarded  to  respondent 

SULLIVAN,  J.,  concurs.  AILSHIB,  X, 
concurs  in  sustaining  the  validity  .of  ihe 
statute. 


BUSTER  v.  FLETCHER. 
(Supreme  Court  of  Idaho.    June  20,  1912.) 

(Bi/Uaiut  iy  (ft«  Court.) 

1.  ApFEijL   ANn    Ebbob    (I   842»)— RJtviBW— 
Questions  og  Fact— Powkb' of  Affei»latx 

COXJBT. 

Under  the  proviaions  of  Bection  4818,  Rev. 
Codes,  as  amended  by  Sess.  Laws  1911,  p.  375, 
upon  an  appeal  from  a  final  judgment  where 
the  appellant  furnishes  this  court  with  a  copy 
of  the  notice  of  appeal,  of  the  jadgment  roil, 
and  of  the  reporter's  transcript  as  prepared 
and  settled  as  provided  by  section  4434,  as 
lidded  by  Laws  1911,  o.  119,  and  the  inaoffi- 
ciency  of  the  evidence  is  properly  presented  by 
specinc&tion  of  sucli  insufficiency  in  the  brief 
on  appeal,  this  court  has  full  power  and  au- 
thority to  determine  whether  the  evidence  is 
sufficient  to  support  the  findings  or  the  ver- 
dict. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  H  3316-3380;  Dec.  Dig.  i 
842. »] 

2.  Appeai.  and   Ebbob    (|  867*)— Riyisw— 

QuBsnoNB  or  Fact. 

Under  the  provisions  of  section  4439  and 
section  4440,  as  amended  by  Sess.  Lews  1911, 
p.  377,  the  question  of  the  Insufficiency  of  the 
evidence  is  a  ground  for  a  new  trial,  and,  on 
appeal  from  an  order  on  motion  for  a  new  tri- 
al, such  ground  or  the  sufficiency  of  the  evi- 
dence to  justify  the  verdict  or  other  decision 
may  be  reviewed. 

[Ed.  Note.— For  other  eases,  see  Appeal  and 
Error,  Cent  Dig.  H  3476-3486;  Dec.  Dig.  | 
867.*] 

3.  Cortbactb  (S  184*)— Constbuotioh— Pab- 
TiES— Joint  ob  Skveba|l  Contbact. 

'Where  a  contract  is  entered  into  between 
B.  as  party  of  the  first  part  and  P.  and  43 
other  persons  as  parties  of  the  second  part 
whereby  the  parties  of  the  second- part  employ 
the  party  of  the  first  part  to  construct  a  butter 
factory  and  feed  mill  for  the  suln  of  $4,000, 
and  in  such  contract  each  of  the  persons  sign- 
ing said  contract  as  parties  of  the  second  part 
agrees  to  pay  the  sum  of  $100  as  a  part  of  the 
contract  price,  such  contract  is  a  joint  contract 
in  so  far  as  employing  the  party  of  the  first 
part  to  construct  the  butter  factory  and  feed 
mill,  and  is  several  as  to  the  agreement  to  pay 
the  contract  price  for  such  work. 

[Ed.  Note.— For  other  cases,  see  Contracts, 
Cent  Dig.  {  789;   Dec.  Dig.  t  184.*] 

4.  CONTBACTS    (t   211')— COWBTKUCTIOK— TniK 
AS    BSSENCTt. 

It  is  a  recognised  rule  «f  law  that  time  is- 

the  essence  of  a  contract,  unless  the  contcary 
appears  from  the  face  of  the  contract,  and  in 
equity  it  may  be  said  that  time  Is  not  of  the 
essence  of  a  contract,  and  that  It  must  affirma- 
tively appear  that  the  parties  regarded  time  as  > 
an  essential  element  in  their  agreement,  or  a 
court  of  equity  will  not  so  regard  It  The 
above  rule  that  time  Is  the  essence  of  a  con- 
tract applies  to  building  contracts  in  which  a 
definite  time  for  completing  the  work  is  stipu- 
lated for,  such  as  building  contracts  and  the 
construction  of  railroads  and  bridges. 

[Ed.  Note.— For  other  cases,  see  Contracts, 
Cent  Dig.  H  938-948;  Dec.  Dig.  |  211.*] 
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■5.   CO!<TBACTS    (I    800*)  —  PiBK)K»li*OB— BX- 
CUBB  FOB  DEI.AT. 

Where  a  contract  is  entered  into  between 
B.  as  party  of  the  first  part  and  F.  and  others 
«s  parties  of  the  second  .part  for  the  construc- 
tion of  a  butter  factory  and  feed  mill,  and 
such  contract  farther  provides  that  an  execu- 
tive committee  of  three  shall  be  appointed  by 
the  parties  of  the  second  part  "with  full  pow- 
er and  authority  in  a  majority  to  represent 
them  in  all  their  interests  herein,  and  from 
time  to  time  inspect  the  worlc  of  the  first  par- 
ty  while  he  is  building  said  factory  and  placing 
said  machinery,"  and  the  contract  further  pro- 
Tides  substantially  that,  in  the  eyent  that  B. 
should  be  delayed  in  the  execution  of  his  con- 
tract by  reason  of  strikes,  storms,  unavoidable 
accidents,  or  other  causes  over  which  be  had 
no  control,  the  time  limit  for  the  completion 
of  said  factory  woold  be  extended  for  a  period 
of  time  equal  to  puch  delay,  and  the  executive 
committee  notify  B.  that  the  weather  is  such 
that  the  construction  of  the  building  cannot  be 
commenced,  and  that  B.  should  not  commence 
the  same  until  a  certain  time  in  the  future 
when  the  weather  wiH  permit  and  upon  notifi- 
cation from  such  committee,  and  such  com- 
mittee notifies  B.  when  to  commence  and  B. 
proceeds  in  accordance  with  such  notice  and 
completes  said  building,  such  action  of  the 
committee  is  sufficient  to  excuse  B.  from  com- 
mencing and  completing  said  building  within  the 
time  fixed  in  said  contract. 

[Ed.  Note. — For  other  cases,  see  Oontraeta, 
Cent.  Dig.  ||  1272-1381;   Dec.  Dig.  i  300.*] 

0.  Contracts  (|  253*)— Rbsoibsior  bt  Fab- 
ties— Riqht  TO  Rbscino. 

Where  a  contract  of  employment  is  made 
jointly  by  46  persons,  a  majority  of  such  per- 
sona have  no  authority  to  rescind  such 'contract 
where  there  is  a  protest  on  the  part  of  the 
remainder  of  such  persons,  and  thus  avoid  lia- 
bility arising  out  of  such  contract  by  reason  of 
the  agreement  of  the  entire  number. 

[Ed.  Note. — For  other  cases,  see  Contracts, 
Cent.  Dig.  {|  114&-1148;   Dec.  Dig.  i  253.*] 

(Additional  Syllahu*  iy  Editorial  Staff.) 

7.  Appeal  and  Error  (|  846*)— Review— 
sufficienct  of  evidence— "decision. " 
The  word  "dedsion,"  as  need  in  Rev. 
Codes,  f  4434,  as  added  by  Laws  1911,  c  119, 
relating  to  the  record  wherein  a  desire  to  pro- 
cure a  review  on  appeal  of  the  sufficiency  of 
the  evidence  to  sustain  the  verdict  or  decision, 
includes  the  trial  conrt's  findings  of  fact  and 
conclusions  of  law  where  a  case  is  tried  to  the 
court. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  H  3347-3362;  Dec.  Dig.  | 
848.* 

For  other  definitions,  see  Words  and  Phras- 
es. ToL  2,  pp.  1807-1902;   vol.  8,  p.  7629.] 

Appeal  from  District  Court,  Washington 
-County;    Ed.  L.  Bryan,  Judge. 

Action  by  E.  E.  Bnster  against  Ed.  T. 
Fletcher  on  a  written  contract  of  employ- 
ment to  construct  a  building.  From  a  Jndg- 
moit  for  defendant,  plaintiff  appeals.  Re- 
versed, and  new  trial  granted. 

Ed.  B,  Coulter,  of  Welser,  and  C.  H.  Brlt- 
tenham,  of  Mldvale,  for  appellant  Frank 
Harris,  of  Welser,  for  respondent 

STEWART,  C.  J.  Upon  the  13th  day  of 
December,  1909,  the  plalntifT  entered  Into  a 
contract  with  the  defendant  and  43  other 
persons,  and  under  the  terms  of  such  con- 


tract the  plaintiff  agreed  to  bnfld  and  con- 
stmet  and  equip  a  butter  factory  and  feed 
mill  for  the  sum  of  $4,000,  and  said  defend- 
ant, together  with  each  of  the  other  persons 
who  signed  the  contract  With  him,  promised 
and  agreed  to  pay  the  plaintiff  the  snm  of 
$100  npoD  the  completion  of  said  bntter 
factory  and  feed  mill,  according  to  the 
terms  oif  the  cohtract  The  contract  provid- 
ed, among  other  things,  as  follows:  "Sec- 
ond parties  agree  to  appoint  an  executive 
committee  of  three  when  this  contract  Is 
closed,  with  ftill  power  and  authority  In  a 
majority,  to  represent  them  and  all  their 
Interests  herein,  and  from  time  to  titne  in- 
spect the  worlE  of  the  first  party  while  he 
is  building  said  factory  and-  placing  said 
machinery.  •  •  •  Said  factory  shall  be 
completed  by  first  party  within  ninety  days, 
or  thereabouts  after  same  is  located  as 
above  provided.  And  payment  f6r  the  sailne 
shall  be  due  from  date  of  completion,  and 
shall  draw  10  per  cent  Interest  from  thsft 
date;  but  if  time  is  required  by  any  of  thb 
subscribers  hereto,  first  party  agrees  to  ac- 
cept one  half  of  their  subscriptions  lU'  cash 
and  allow  three  months'  time  on  the  balance 
if  a  good  note  Is  given  drawing  10  per  cent. 
Interest  In  case  first  party  eftiall  he  delayed 
In  the  execution  of  this  contract  by  strikes, 
storms,  unavoidable  accidents  or  other  caus- 
es over  which  he  has  no  control,  then  the 
time  limit  for  the  completion  of  said  fac- 
tory shall  be  extended  for  a  period  of  time 
equal  to  such  delay."  This  action  is  found- 
ed upon  said  contract,  and  it  is  alleged  in 
the  complaint  that  on  December  13th,  after 
the  execution  of  the  contract,  there  was  a 
meeting  of  the  subscribers  to  the  stock  of 
the  creamery  held  fot  the  purpose  of  choos- 
ing an  executive  committee  as  provided  in 
the  contract,  that  liCVl  Keithley,  B.  B.  Sher- 
man, and  WlUlam  Towell  were  duly  elected 
the  executive  committee,  and  on  the  16th 
day  of  December,  the  subscribers,  including 
the  defendant,  acting  through  the  executive 
committee,  entered  into  a  contract  with  the 
plaintiff  and  selected  a  site,  and  that  a  sup- 
plementary contract  was  entered  into  where- 
by the  plaintiff  was  authorized  to  build  an 
Icehouse  on  the  site  according  to  dimensions 
and  specifications  set  forth  in  the  contract 
It  Is  also  alleged  in  the  complaint  that  with- 
in a  few  days  after  the  execution  of  the  con- 
tract severe  storms  occurred  at  Mldvale, 
Idaho,  and  that  the  thermometer  dropped 
to  a  point  below  freezing,  and  there  con- 
tinued thereafter,  for  a  period  of  four 
months,  intense  cold  weather  and  storms  of 
such  character  that  it  was  impossible  for  the 
plaintiff  to  construct  said  buildings  as  re- 
quired by  the  plans  and  specifications,  and, 
on  account  of  unavoidable  accidents  and  oth- 
er causes  over  which  the  plaintiff  had  no 
control,  the  work  was  delayed  for  a  period 
of  four  eionths  before  It  was  iMsslble  for 
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him  -to  ceiBiuenc^ 'the  coBstructlon  of  said- 
buildings,  and  that,  as  soon  as  the  weather 
and  other  conditions  permitted,  he  began  the 
construction  of  the  building,  well,  icehouse, 
and  things  called  -  for  in  the  contract  and 
supplementary  contract,  built  the  creamery, 
and  Installed  equipment  and  stored  ice,  and 
finally  completed  the  same,  and  had  the 
same  ready  for  acceptance  on  or  about  the 

—day  of  .  1910;   that  within  90 

days  after  the  time  when  it  was  possible  to 
commence  work  the  plaintiff  completed  the 
same  in  all  respects  in  conformity  with  the 
.plans  and  spedflcations  thereof,  but  that 
the  subscribers  and  .the  defendant  and  the 
executive  committee  refused  to  accept,  and 
still  refuse  to  accept,  the  same,  and  that 
the  plant  and  machinery  hare  been  idle  ever 
since. 

The  defendant  filed  an  answer  and  ad- 
mitted the  contract  as  alleged  in  the  com- 
plaint, but  denies  that  within  90  days  after 
the  execution  of  the  contract  severe  storms 
occurred  at  Midvale,  but  does  admit  ttiat 
the  thermometer  dropped  to  a  point  below 
Eero,  but  denies  that  thereafter  for  four 
months  cold  weather  or  storms  continued  of 
such  a  character  that  It  was  impossible  for 
the  plaintiff  to  construct  the  building,  or 
that  it  was  impossible  to  procure  help  dur- 
ing that  period,  and  denies  that  the  plain- 
tiff began  the  construction  of  said  building 
as  soon  as  the  weather  conditions  permitted, 
or  that  he  built  the  same  and  completed 
the  same  for  acceptance  of  the  defendant 
and  the  other  subscribers  or  the  executive 

committee  on  the day  of ,  1910, 

or  ttiat  he  began  the  construction  except  a 
-small  icehouse  at  any  time  prior  to  the  7th 
.day  of  April,  1910,  and  denies  tliat  the  con- 
tract was  completed  and  the  work  construct- 
ed and  equipped  in  accordance  with  the 
agreement.  Defendant  denies  that  the  plain- 
tiff, within  90  days  after  the  time  when  it 
was  possible  to  commence  the  building,  com- 
pleted it  in  conformity  with  the  plans  and 
.8i)ecificattons. 

An  afilrmative  defense  is  alleged  by  the 
defendant,  that  the  contract  set  forth  in 
the  complaint  was  entered  into  as  alleged 
in  the  complaint,  and  it  is  alleged  that  time 
is  and  was  an  essential  element  In  the  con- 
]tract,  and  that  it  was  necessary  to  liave 
the  creamery  completed  and  equipped  so 
that  contracts  could  be  made  with  farmers 
and  stockmen  having  milk  for  market,  and 
that  milk  could  be  turned  over  to  said  cream- 
ery, and  that,  after  the  execution  of  the 
contract,  the  plaintiff  failed  and  neglected 
and  refused  to  begin  the  work  or  to  pro- 
cure material  therefor  until  after  the  7th 
day  of  April,  1910,  notwithstanding  it  could 
have  been  done  and  completed  according  to 
the  contract;  and  that,  as  soon  as  the  full 
time  for .  the  completion  and  equipment  of 
the  creamery  had  expired  according  to  the 
terms  and  conditions  of  the  contract,  the 


defendant  and  a  large  number  of  the  sub- 
scribers elected  and  did  rescind  said  con- 
tract, and  ha;ve  refused  to  accept  the  cream- 
ery. 

Upon  the  issues  thus  presented,  the  find- 
ings were  made  by  the  trial  court,  and  up- 
on the  findings  and  conclusions  of  law  the 
court  rendered  a  Judgment  that  the  plaintiff 
take  nothing  by  his  action,  and  that  the  same 
be  dismissed  and  the  defendant  have  costs. 
This  appeal  is  from  the  Judgment. 

[1]  Counsel  for  respondent  contends  that, 
this  appeal  having  been  taken  from  the  Judg- 
ment, this  court  cannot  review  the  evidence. 
The  record  in  tills  case  contains  the  evidence 
taken  at  the  trial,  certified  to  by  the  ste- 
nographer, and  settled  and  allowed  by  the 
trial  Judge.  The  notice  of  appeal  in  ttUa 
case  was  served  and  filed  on  the  11th  day  of 
August,  1911,  and  was  taken  under  the  pro- 
visions of  section  4807,  as  amended  by  an 
act  approved  February  20,  1911  (Sess.  Laws 
1911,  p.  367),  and  the  transcript  and  record 
filed  was  prepared  in  accordance  with  the 
provisions  of  sections  4818  and  4820a,  as 
amended  by  an  act  approved  February  25, 
1911  (Sess.  Laws  1911,  p.  376),  and  section 
4434,  added  to  part  2,  tit.  8,  c.  7,  of  the  Code 
of  Civil  Procedure,  under  an  act  approved 
February  25,  1911  (Sess.  Laws  1911,  p.  379). 
Section  4807,  as  amended,  omits  the  one  year 
allowed  by  the  statute  prior  to  such  amend- 
ment within  which  to  take  an  appeal  from 
a  Judgment,  and  places  a  limit  of  00  days 
after  such  Judgment  within  wliicb  an  ap- 
peal may  be  taken  from  a  final  Judgment  in 
an  action  or  special  proceedings  commenced 
In  the  court  in  which  the  same  is  rendered, 
and  also  from  a  Judgment  rmdered  on  an 
appeal  from  an  inferior  court,  and  also 
from  a  Judgment  rendered  on  an  appeal 
from  an  order,  decision,  or  action  of  a  board 
of  county  commissioners.  It  also  appears 
that  the  provision  of  the  statute  prior  to 
the  amendment  that  *^n  exception  to  the 
decision  or  verdict  on  the  ground  that  it  is 
not  supported  by  the  evidence  cannot  be  re- 
viewed on  an  appeal  from  tlie  Judgment  un- 
less the  appeal  is  taken  within  sixty  days 
after  the  rendition  of  the  Judgment"  is  omit- 
ted, and,  in  lieu  thereof,  the  amendment  lim- 
its the  different  appeals  authorized  under 
this  paragraph  to  80  days,  and  no  limita- 
tion is  prescribed  as  to  the  questions  which 
the  court  may  review  when  the  appeal  la 
taken  within  60  days.  The  record  required 
to  be  submitted  to  this  court  on  appeal  from 
a  final  Judgment  is  prescribed  by  section 
4818,  as  amended  by  the  act  of  February  25, 
1911  (Sess.  Laws  1911,  p.  375),  as  follows: 
"On  an  appeal  from  a  final  Judgment  the  ap- 
pellant must  furnish  the  court  with  copy 
of  the  notice  of  appeal,  of  the  Judgment 
roll  or  any  bill  of  exceptions  or  reporter's 
transcript  prepared  and  settled  as  prescribed 
In  section  4434  upon  which  the  appellant  re- 
lies."   And  section  4434,  as  added,  provides: 
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"Ajiy  party  desiring  to  ppoAire  a  review  on 
appeal  to  the  Supreme  Court  of  any  mling 
of  the  district  court  made  during  the  trial, 
or  the  sufficiency  of  evidence  to  sustain  the 
verdict  or  decision,  In  an  action  or  special 
proceeding,  may,  in  Hen  of  preparing,  serv- 
ing, and  procuring  the  settlement  of  a  btil 
of  exceptions  as  in  this  chapter  provided, 
procure  a  transcript  of  the  testimony  and 
proceedings,  Including  the  instructions  given 
or  reused,  and  exceptions  thereto,  on  the 
trial,  or  such  part  thereof  as  may  be  neces- 
sary, in  the  following  manner."  Then  fol- 
lows the  method  prescribed  in  procuring  the 
reporter's  transcript  of  the  testimony  and 
its  settlement  by  the  trial  judge,  and  this 
transcript  is  the  one  referred  to  in  section 
4S18  as  reporter's  transcript  prepared  and 
settled,  and  is  required  to  be  presented  to 
tbls  court  on  appeal  from  the  Judgment. 
Such  transcript  may  be  used  either  on  an 
appeal  from  the  final  Judgment,  as  provided 
by  section  4818,  or  on  an  appeal  from  an 
order  denying  a  new  trial;  and,  if  used  on 
appeal  from  a  final  Judgment,  such  transcript 
bas  the  force  and  effect  of  a  bill  of  excep- 
tions duly  settled  and  allowed  and  Is  ade- 
quate and  suflBclent  to  present  for  review 
on  such  appeal  any  ruling  appearing  therein 
to  have  been  excepted  to,  or  by  the  statute 
deemed  excepted  to,  or  any  question  of  in- 
sufficiency of  evidence  which  may  afterward 
be  properly  presented  by  specification  of  in- 
sufficiency In  the  brief  on  appeal. 

We  therefore  conclude  that  on  an  appeal 
from  a  final  Judgment,  if  the  appellant  fur- 
nishes the  appellate  court  with  a  copy  of  the 
notice  of  the  appeal,  of  the  Judgment  roll, 
and  of  the  reporter's  transcript  as  prepared 
and  settled,  as  provided  by-  said  section  4434, 
and  the  question  of  the  insufficiency  of  the 
evidence  Is  properly  presented  by  specifica- 
tion of  such  insufficiency  in  the  brief  on  ap- 
peal, the  appellate  court  has  full  power  and 
authority  to  determine  whether  the  evidence 
Is  sufficient  to  support  the  findings  or  the 
verdict.  It  follows  that  it  is  not  absolutely 
necessary  for  the  appellant  to  move  for  a 
new  trial  in  order  to  have  determined  the 
sufficiency  of  the  e\-ldence  to  sustain  the 
findings  or  the  verdict. 

[2]  These  various  provisions  thus  referred 
to  in  no  way  interfere  with  the  procedure 
with  reference  to  a  motion  for  a  new  trial, 
and  by  the  provisions  of  the  act  approved 
Fel>ruary  25,  1911,  se<!tion  4440  is  amended 
to  provide:  "When  an  application  is  made 
for  a  cause  mentioned  in  the  first,  second, 
third,  and  fourth  subdivisions  of  the  last 
section  it  must  be  made  upon  affidavits;  for 
any  other  cause  it  may  be  made,  at  the  op- 
tion of  the  moving  party,  either  upon  the 
records  and  files  in  the  action,  or  the  min- 
utes of  th6  court."  This  chaptM-  118,  whi<»h 
includes  the  above  section  and  other  sec- 
tions. In  no  way  alters  or  amends  section 
4439,  Rev.  Codes,  which  in  subdivision  6  pro- 


vides' that  "Insufficiency  bt  Oie  evidence'  to 
Justify  the  verdict  or  other  decision,  or  that 
it  is  against  law."  This  ground  for  a  new 
trial  still  remains,  and  section  4807  provides 
that  an  appeal  may  be  taken  from  an  order 
graating  or  refusing  a  new  trial.  It  will  be 
observed  by  the  provisions  of  section  4818 
that  on  appeal  from  a  final  Judgment  the  ap- 
pellant must  furnish  the  court  with  copy  of 
the  notice  of  appeal,  of  the  Judgment  roll, 
and  of  any  bill  of  exceptions  or  reporter's 
transcript  prepared  and  settled  as  prescrib- 
ed in  section  4434  unon  which  the  appellant 
relies.  Section  4434,  as  quoted  above,  shows 
that  this  record  includes  the  evidence  set- 
tled and  allowed  by  the  trial  court,  and  also 
the  instructions  of  the  court,  and  upon  this 
record  this  court  is  required  to  review  any 
ruling  of  the  district  court  made  during  the 
trial,  and  the  sufficiency  of  the  evidence  to 
sustain  the  verdict  or  decision.  This  provi- 
sion necessarily  means  that  on  an  aK>eal 
taken  from  a  Judgment  every  question  either 
of  law  or  fact,  which  arises  up  to  and  in- 
cluding the  Judgment,  may  be  reviewed  up- 
on appeal  when  presented  in  the  manner 
prescribed  by  these  various  provisions  of  the 
statute,  and  it  no  doubt  was  the  intention 
of  the  Legislature  In  enacting  these  various 
amendments  and  additions  to  the  Code  of 
Civil  Procedure  In  relation  to  appeal  to  pro- 
vide a  plain  and  speedy  method  of  appeal- 
ing from  a  final  Judgment,  whether  upon  a 
verdict  of  the  Jury  or  the  decision  of  the 
trial  court,  and  the  provisions  are  so  compre- 
hensive in  their  general  character  as  to  pro- 
vide for  reviewing  ui>on  an  appeal  from  a 
Judgment  every  question  occurring  upon  the 
pleadings  and  during  the  trial  up  to  and  in- 
cluding the  entry  of  the  Judgment,  as  com- 
pletely as  the  same  may  be  reviewed  upon 
motion  for  a  new  trial.  Questions  affecting 
the  rights  of  the  parties  to  the  suit  arising 
after  the  entry  of  Judgment,  and  which  may 
be  urged  as  grounds  for  a  new  trial,  can 
only  be  reviewed  upon  appeal  from  an  order 
made  upon  motion  for  a  new  trial,  setting 
forth  such  alleged  errors,  under  the  provi- 
sions of  the  act  of  February  25,  1911  (Sess. 
Laws  1911,  p.  377),  amending  section  4440 
and  subsequent  sections  of  the  Revised 
Codes. 

[7]  The  word  "decision,"  nsed  In  section 
4434,  to  sustain  which  the  evidence  may  be 
reviewed  on  appeal,  e'vldently  was  Intended 
by  the  L^lslature  to  mean  where  a  cause  is 
tried  to  the  court  and  findings  of  fact  and 
conclusions  of  law  are  made  by  the  trial 
court,  and  the  decision  neces-sarlly  includes 
the  trial  court's  findings  of  fact  and  conclu- 
sions of  law.  In  other  words,  the  decision  of 
the  court  and  the  verdict  of  the  Jury  are  sy- 
nonymous. The  one  is  the  result  of  the  deci- 
sion' of  the  Jury,  and  the  other  the  trial  Judge. 
The  Judgment,  however,  upon  either  the  ver- 
ttlct  or  the  decision  necessarily  follows  such 
lleclsion.     The  judgment  Is  entered  by  the 


Digitized  by  ^OOQ IC 


230 


125  PACIWIO  BGPOHTER 


(IdAbo 


derfc,  as  proTlded  by  tbe  statute.  Sections 
4407,  4450,  and  4464,  Rev.  Codes.  Tbe  ap- 
peal, therefore,  in  this  case  having  been  tak- 
en from  the  final  judgment  within  tbe  60 
days  after  the  entry  of  such  judgment,  the 
evidence  having  been  presented  to  this  court 
In  connection  with  the  judgment  roll  as  pre- 
scribed by  tbe  statute,  such  evidence  may  be 
reviewed  for  tbe  purpose  of  determining  the 
sufficiency  of  the  evidence  to  justify  the  de-. 
cision  of  tbe  trial  court,  and  whether  tbe 
decision  is  against  tbe  law. 

It  is  suggested,  howevtae,  that,  if  a  person 
desiring  to  appeal  on  tbe  ground  of  tbe  In- 
sufficiency of  the  evidence  to  support  tbe 
verdict  or  findings  is  not  required  to  move 
for  a  new  trial,  it  will  result  in  many  more 
appeals  being  taken  than  if  the  motion  for 
a  new  trial  is  required,  because  in  many 
eases  tbe  trial  court  might  grant  a  new  trial. 
We  do  not  believe  there  is  anything  in  tbis 
contention  for  tbe  reason  that  nnder  tbe  pro- 
visions of  section  4807,  Rev.  Codes,  before 
amendment,  the  question  of  tbe  insufficiency 
of  the  evidence  could  be  presented  on  appeal 
from  the  judgment,  providing  the  appeal 
was  taken  within  60  days  after  tbe  entry 
of  Judgment,  and  tbe  result  above  referred 
to  did  not  occur  under  such  provision.  Holt 
T.  Spokane  &  Palouse  R.  Co.,  8  Idaho  (Hash.) 
703,  35  Pac.  39;  Brady  v.  Linehan,  5  Idaho, 
732,  51  Pac.  761;  Mahoney  v.  Board  of  Coun- 
ty Commissioners,  8  Idaho,  375,  67  Pac.  108; 
Cunningham  v.  Stoner,  10  Idaho,  549,  79 
Pac.  228;  Walker  v.  Elmore  County,  16  Ida- 
bo,  697,  102  Pac.  389. 

We  believe,  also,  there  Is  a  very  cogent 
reason  why  attorneys  will  interpose  a  mo- 
tion for  a  new  trial  wbenev^  there  is  a  sub- 
stantial conflict  in  the  evidence,  and  because 
of  that  there  will  be  fewer  appeals  from  the 
Judgment.  Tbe  reason  is:  Where  there  is  a 
substantial  conflict  in  the  evidence,  the  trial 
court  has  tbe  authority  to  set  aside  tbe  ver^ 
diet  if  such  court  concludes  that  substantial 
Justice  has  not  been  done,  whereas  this  court 
is  prohibited  from  setting  aside  a  verdict 
whenever  there  is  substantial  evidence  to 
support  tbe  verdict.  Bev.  Codes,  I  4824.  A 
careful  attorney,  therefore,  will  Interpose  a 
motion  for  a  new  trial  whatever  there  Is 
substantial  evidence  to  support  tbe  verdict, 
and  in  such  case  the  trial  court  ought  to 
grant  a  new  trial  whenever  such  court  thinks 
substantial  justice  has  not  been  done  by  tbe 
verdict,  and  not  pass  the  case  up  to  this 
court  for  final  determination.  Under  the 
provisions  of  section  4824  of  tbe  Revised 
Codes,  this  court  is  powerless  to  set  aside  a 
verdict  where  there  is  substantial  evidence 
to  support  it.  From  many  records  presented 
to  tbis  court  upon  appeals  from  motions  for 
a  new  trial  there  appears  a  proneness  on  tbe 
part  of  tbe  trial  court  not  to  pass  upon  tbe 
case,  even  though  it  appears  to  tbe  trial 
court  that  substantial  justice  has  not  been 
done,  and  to  pass  the  case  up  to  this  cotirt 


for  decision,  and  to  overlook  the  fact  tbat 
this  court  can  give  no  rdlef  where  there  Is 
substantial  evidence  to  support  tbe  verdict. 
Where  there  is  direct  conflict  in  tbe  evidence 
tbe  trial  conrt  ought  always  to  grant  a  new 
trial,  if  it  is  clearly  of  the  opinion  that  sub- 
stantial justice  has  not  been  reached  by  tbe 
verdict  of  tbe  jury,  and  not  shirk  the  re- 
sponsibility imposed  by  tbe  statute  to  grant 
a  new  trial,  where  there  Is  a  conflict  in  tbe 
evidence,  although  that  court  is  of  the  opin- 
ion that  substantial  Justice  has  not  been 
done,  and  not  pass  tbe  matter  up  to  this 
court  wbere  no  relief  can  be  given  in  such  a 
case. 

The  controlling  question  urged  upon  this 
appeal  is  that  tbe  evidence  does  not  support 
the  findings  and  judgment.  The  court  finds, 
first,  that  the  contract  alleged  in  tbe  com- 
plaint was  executed  on  the  13th  day  of  De- 
cember, 1909,  by  the  defendant  and  other 
parties  as  alleged  in  the  complaint;  that  the 
plaintiff  agreed  to  build  and  equip  a  butter 
factory  and  feed  mill  for  tbe  sum  of  $4,000, 
tbe  same  to  be  constructed  within  90  days 
or  thereabouts  after  tbe  site  for  the  same 
was  selected.  Tbe  court  also  finds  that  by 
tbe  contract  tbe  defendant  agreed  to  pay  the 
plaintiff  the  sum  of  $100  upon  the  comple- 
tion of  tbe  butter  factory  and  feed  mUl  in 
accordance  with  the  contract.  The  court 
finds  that  on  December  14,  1909,  after  tbe 
execution  of  the  contract,  there-  was  a  meet- 
ing of  tbe  subscribers  to  the  stock  of  said 
creamery,  and  that  Levi  Keithley,  EL  B. 
Sherman,  and  WUllam  Towell  were  elected  as 
tbe  executive  committee  as  provided  in  the 
contract;  that  on  the  15tb  day  of  December, 
1909,  tbe  subscribers  to  tbe  contract,  includ- 
ing the  defendant,  acting  through  the  execu- 
tive committee,  selected  a  site  for  tbe  loca- 
tion of  said  building.  Tbe  court  found  that 
tbe  contract  provided  "that,  in  tbe  event  tbe 
plaintiff  should  be  delayed  in  the  execution 
of  bis  contract  by  reason  of  strikes,  storms, 
unavoidable  accidents,  or  other  causes  over 
which  be  liad  no  control,  the  time  limit  for 
the  completion  of  said  factory  would  be  ex- 
tended for  a  period  of  time  equal  to  such  de- 
lays." The  court  finds  that  tbe  plaintiff  was 
not  delayed  in  the  execution  of  said  contract 
by  strikes,  storms,  unavoidable  accidents,  or 
other  causes  over  which  he  had  no  control 
at  any  time  beyond  the  time  mentioned  la 
tbe  contract,  to  wit,  90  days,  and  that  the 
plaintiff  did  not  begin  the  construction  of 
the  building  mentioned  in  tbe  contract  as 
soon  as  the  weather  conditions  would  permit, 
and  did  not  begin  tbe  erection  of  tbe  build- 
ing until  after  the  7tb  day  of  April,  1910; 
that  before  tbe  plaintiff  began  the  erection  of 
the  factory,  on  tbe  7th  day  of  April,  1910, 
tbe  defendant  and  24  others  of  the  subscrib- 
ers to  tbe  contract  notified  tbe  plaintiff  in 
writing  that  they  end  each  of  them  elected 
to  and  did  resclad  said  contract  and  did 
withdraw  therefrom;   that,  after  tbe  receipt 
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of  saM  notice,  the  pialntlfF  proceeded  to  con-' 
'Struct  tlie  building  and  completed  the  same 
on  or  about  the  13tb  day  of  June,  1910,  and 
tendered  the  same  to  the  defendant  for  his 
acceptance;  that  the  defendant  refused,  and 
has  refused,  to  accept  the  same.  Upon  these 
findings  of  fact,  the  court  concluded  that  the 
plaintiff  in  not  completing  and  equipping  the 
butter  factory  on  or  about  the  15th  day  of 
March,  1010,  violated  his  contract,  and  there- 
after the  defendant  had  a  lawful  right  to  re- 
scind the  same  on  his  part,  and  that  on  the 
7th  day  of  April,  1910,  the  defendant  did  re- 
scind the  contract  on  his  part,  and  that  be 
had  a  good  and  lawful  right  to  rescind  the 
same,  and  that  the  defendant  is  not  liable  on 
bis  contract,  and  that  the  action  should  be 
dismissed. 

We  think  It  must  be  conceded  that  the 
evidence  conclnsively  proves  that  the  con- 
tract sued  upon  In  this  action  was  made  be- 
tween the  plaintiff  and  the  defendant  and 
forty-three  other  persons,  and  that  the  de- 
fendant and  the  other  persons  signing  such 
contract  employed  the  plaintiff  to  construct 
a  butter  factory  and  feed  mill  for  the  sum 
of  f4,000,  and  that  each  person  signing  such 
contract  agreed  to  iwy  the  sum  of  $100  as 
a  i>art  of  the  contract  price,  and  that,  as 
provided  In  the  contract,  Levi  Kefthley,  B. 
B.  Sbennan,  and  William  Towell  were  elected 
as  an  executive  committee.  The  provision  in 
tbe  contract  provldtag  for  an  executive  com- 
mittee Is  as  follows:  "Second  iMrties  agree 
to  appoint  an  executive  cotnmlttee  of  three 
when  this  contract  Is  closed,  with  full  pow- 
er and  authority  In  a  majority,  to  repre- 
sent them  In  all  their  Interests  herein,  and 
from  time  to  time  Inspect  the  work  of  the 
first  party  while  he  IS  building  said  factory 
and  placing  said  iiia<Alnery."  There  can  be 
no  question  but  that  this  language  means 
that  an  executive  committee  should  be  ap- 
pointed by  the  subscribers,  and  that  such 
comrmlttee  should  have  full  power  and  au- 
thority In  a  majority  of  such  committee  In 
all  matters  in  connection  with  the  construc- 
tion of  tbe  building,  and  tbe  carrying  out  of 
tbe  coiltract  after  tbe  contract  was  made. 
This  provision,  no  doubt,  was  inserted  In 
tbe  contract  by  reason  of  the  fact  that  a 
large  number  of  persons  had  signed  the  con- 
tract, and  that  it  might  be  a  dlfiBcult  and 
inconvenient  matter  to  secure  the  assent  of 
all  the  defendants  as  to'  the  matters  con- 
nected with  the  construction  of  the  building, 
and  tbe  possible  dLsagreement  among  them 
as  to  such  matters,  and  therefore  such  pow- 
er was  vested  entirely  in  an  executive  com- 
mittee of  three.  The  contract  provides: 
"Said  factory  shall  be  completed  by  first 
party  within  ninety  days,  or  thereabouts, 
after  the  same  is  located  as  above  provided." 

[4]  It  will  be  observed  that  the  time  for 
tbe  completion  of  the  building  was  about  90 
days.  Tbe  contract  also  provides  that  'in 
case  first  party  shall  be  delayed  in  the  exe- 
cation  of  this  contract  by  strikes,  storms, 


unavoidable  accidents  or  other  causes  over 
whleh  he  has  no  control,  then  the  time  limit 
for  the  completion  of  said  factory  shall  be 
extended  for  a  period  of  time  equal  to  such 
delays."  It  is  recognized  that  at  law  the 
general  rule  is  time  is  of  the  essence  of  tbe 
contract,  unless  a  contrary  intent  appears 
from  the  face  of  the  contract,  and  in  equity 
the  general  rule  may  be  said  to  be  that 
time  is  not  of  tbe  essence  of  the  contract, 
and  that  it  must  affirmatively  appear  that 
the  parties  regarded  time  or  place  as  an  es- 
sential element  In  their  agreement,  or  tbe 
court  of  equity  will  not  so  regard  it.  The 
rule  announced  above,  that  time  is  the  es- 
sence of  contracts  at  law,  applies  to  building 
contracts  in  which  a  definite  time  for  com- 
pleting the  work  1b  stipulated  for,  such  as 
building  contracts,  the  construction  of  rail- 
road and  bridges,  etc.  2  Page  on  Contracts, 
If  1160,  1161. 

[8]  It  will  thus  be  seen  that  time  was  not 
of  the  essence  of  the  contract,  and  that  the 
time  fixed  in  the  contract  for  the  comple- 
tion of  the  buildUig  was  conditional,  first, 
that  the  executive  committee  had  full  i>ower 
.and  authority  to  extend  tbe  time  of  comple- 
tion to  a  time  different  from  90  days;  sec- 
ond, in  case  the  party  of  the  first  part  was 
delayed  in  the  execution  of  the  contract  by 
strikes,  storms,  unavoidable  accidents,  or 
other  causes  over  which  he  had  no  control, 
then  tbe  time  limit  for  the  completion  of 
the  factory  should  be  extended  for  a  period 
of  time  equal  to  sucb  delay.  Tbe  evidence 
is  clear  that  the  executive  committee  ac- 
cepted the  appointment  as  such  and  entered 
upon  the  discharge  of  the  duties  imposed 
upon  them  and  continued  in  such  capacity 
until  the  contract  was  completed,  and  made 
changes  with  reference  to  the  construction 
of  the  buildings  under  subsequent  contracts. 
Under  the  authority  thus  given,  it  Is  ap- 
parent that  this  executive  committee  had 
full  power  to  determine  whether  weather 
conditions  were  such  as  would  prevent  the 
appellant  from  proceeding  with  his  work, 
and  whether  proceeding  with  the  work  would 
be  improper  by  reason  of  sucb  weather  con- 
ditions. 

There  is  no  conflict  in  the  testimony  as  to 
this  committee  being  appointed.  It  seems 
from  tbe  language  used  In  tbe  contract  that 
there  can  be  no  question  about  the  author- 
ity of  tbe  committee  to  act  There  Is  no 
conflict  In  the  evidence  but  that  Sherman 
and  Keithley,  a  majority  of  the  executive 
committee,  had  a  conversation  and  made  an 
agreement  with  the  appellant,  in  January, 
1911,  whereby  it  was  agreed  that  the  weath- 
er conditions  were  such  that  It  was  not  ad- 
visable at  that  time  to  commence  the  con- 
struction of  said  creamery,  and  that  these 
conditions  continued  during  January,  Feb- 
ruary, and  March,  and  that  this  committee 
agreed  with  the  appellant  that  they  would 
notify  him  when  the  weather  conditions  be- 
came such  that  tbe  appellant  could  safely 
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go  ahead  with  the  contract;  that  In  liarch, 
along  about  the  middle  of  the  month,  the 
two  members  of  the  executive  committee  in 
conversation  with  each  other  discussed  when 
they  would  have  the  work  resumed,  one  be- 
liering  that  the  work  should  commence  April 
Ist,  and  the  other  April  15tb,  and  that  a 
letter  was  written  to  the  appellant  notify- 
ing him  to  commence  the  work  In  the  first 
part  of  April,  and  that  they  so  notified  the 
api)ellant,  and  that  the  appellant  then  com- 
menced the  constructive  work  and  finished 
the  same  about  the  13th  day  of  June,  1911. 
So  it  is  plain  from  the  evidence  that  the 
executive  committee  gave  consent  that  the 
work  should  not  be  commenced  or  continued 
until  the  committee  notified  the  appellant, 
and  that  this  did  not  take  place  until  a 
short  time  before  the  appellant  commenced 
the  work,  and  that  on  the  appellant's  re- 
ceiving notice  from  the  committee  he  com- 
menced the  work  and  completed  it  wltUn  a 
reasonable  time. 

[6]  The  court,  therefore,  erred  In  findings 
of  fact  8  and  9.  Counsel,  however,  con- 
tend that,  even  admitting  that  the  execu- 
tive committee  did  consent  to  an  extension, 
yet,  before  the  appellant  commenced  the  con- 
structive work,  the  respondent  and  24  others 
of  the  subscribers  rescinded  the  contract  for 
the  construction  of  said  building  for  the  rea- 
son that  the  time  limit  bad  expired,  and 
served  written  notice  upon  the  appellant 
that  the  signers  to  the  notice  elected  to  re- 
scind the  contract  for  the  reason  that  the 
time  limit  fixed  by  the  contract  had  expired. 
This  notice  was  served  on  the  6tb  day  of 
April,  1911.  This  contention,  however,  can- 
not prevail  under  the  terms  and  provisions 
of  the  contract  involved  in  this  case,  for 
the  reason  that  the  joint  action  of  25  of 
the  signers  to  the  contract  had  no  power  to 
rescind  the  contract 

[3]  It  is  apparent  from  the  contract  itself 
that  the  obligation  of  the  defendant  and  the 
other  signers  to  the  contract  is  a  joint  obliga- 
tion on  the  part  of  all  the  signers,  and  that 
such  signers  employed  the  appellant  to  con- 
strnct  such  building,  and  the  agreement  to 
employ  is  a  joint  contract  and  not  a  sev- 
eral contract.  The  contract,  however,  to 
pay  for  the  building,  is  a  separate  obliga- 
tion of  each  signer  that  such  signer  will  pay 
only  $100  of  the  sum  agreed  to  be  paid  for 
such  constructive  work.  So,  under  the  con- 
tract, the  employment  of  the  appellant  and 
the  rescission  of  the  contract  being  Joint  by 
the  defendant  and  the  other  signers,  such 
contract  cannot  be  canceled  or  rescinded  by 
the  action  of  a  majority  or  any  number  of 
such   signers. 

In  the  case  of  Gibbons  T.  Bente,  51  Minn. 
499,  53  N.  W.  756,  22  L.  R.  A,  80,  the  Su- 
preme Court  of  Minnesota  had  under  con- 
sideration a  contract  very  similar  to  the 
one  involved  in  this  case,  and  the  Supreme 
Court,  after  diwussing  whether  an  obliga- 


tion of  the  parties  was  Joint  or  several,  said: 
"Nor  can  we  gather  from  any  part  of  the 
contract  that  there  was  any  intent,  except 
in  the  matter  of  payment,  to  make  the  obliga- 
tion a  several  one.  Certainly  the  subscrib- 
ers did  not  so  understand  It,  for  the  repudia- 
tion and  renouncement  relied  upon  by  de- 
fendant were  by  means  of  a  motion  made 
and  carried  at  a  meeting  held  by  them,  a 
majority  of  all  being  present,  but  less  than 
a  majority  of  all  voting  in  favor  of  the  mo- 
tion. We  are  therefore  of  the  opinion  that, 
while  the  obligation  to  pay  was  several  and 
independent,  the  subscribers  Jointly  shared 
the  burden,  And  were  united  in  interest  in 
all  other  respects.  Taken  as  a  whole,  the 
Instrument  was  of  a  very  peculiar  character, 
and  evidently,  until  a  stock  company  was 
formed,  *  *  *  it  was  not  Intended  that 
even  a  majority  should  govern  or  control. 
It  follows  that  unanimous  consent  would 
have  to  be  secured  before  the  contract  could 
be  repudiated  and  renounced." 

Applying  this  rule  to  the  contract  now 
under  consideration,  it  is  apparent  that  the 
several  subscribers  to  the  stock  who  agreed 
to  pay  $100  for  each  share  jointly  engaged 
in  an  agreement  to  employ  the  appellant  to 
construct  the  improvement  for  which  such 
sums  should  be  paid,  and  that  they  were  all 
interested  in  the  general  project  as  a  com- 
mon body,  and  that  the  obligation  entered 
into  in  employing  the  appellant  was  a  joint 
obligation  and  that  they  were  to  share  in 
the  ownership  of  the  property,  in  the  propor- 
tion that  the  share  owned  by  each  bore  to 
the -entire  capital  for  which  the  corpora- 
tion was  to  be  formed.  White  v.  Scott,  26 
Kan.  476.  Referring  now  to  the  contract,  we 
find  that  It  provides:  "We,  the  subscribers 
hereto,  desiring  a  butter  factory  and  feed 
mill  of  the  following  description,  located  at 
or  near  the  town  of  Mldvale,  county  of 
Washington,  state  of  Idaho,  hereby  enter  In- 
to this  agreement  with  B.  B.  Buster  of 
Boise,  Idaho,  as  first  party,  the  subscribera 
hereto  being  second  parties,  for  the  construc- 
tion and  equipment  of  a  butter  factory  and 
feed  mill  to  be  built  and  equipi>ed  according 
to  the  descriptions  indorsed  hereon,  on  the 
following  terms  and  conditions  for  the  sum 
of  four  thousand  dollars:  This  contract  is 
not  binding  unless  the  amount  of  $4,000  or 
morie  shall  be  subscribed,  and  it  ia  under- 
stood and  agreed  that  no  subscriber  ia  to  be 
liable  for  a  greater  interest  in  said  factoi? 
when  the  same  is  completed  than  is  repre- 
sented by  the  amount  of  his  or  her  individu- 
al subscription.  Bach  subscriber  hereto  here- 
by agrees  to  pay  the  amount  paid  by  him 
or  her  to  first  party,  bis  heirs  or  assigns, 
when  the  factory  Is  completed  and  no  more." 
This  factory  having  been  completed  and 
more  than  the  $4,000  having  been  subscribed 
makes  the  obligation  of  the  signers  a  Joint 
contract  in  the  employment  of  the  plaintiff, 
and  a  several  contract  with  reference  to 
the  payment  to   be  made  by   each  signer. 
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Larainee  v.  Tanner,  69  Minn.  156,  71  N.  W. 
1028;  McArthur  v.  Board,  119  Iowa,  662, 
a^  N.  W.  580;  Davis  v.  Hendrix,  59  Mo. 
App.  444.  It  clearly  appears  by  this  agree- 
ment that  the  several  subscribers  to  such 
contract  were  to  incorporate  and  become  the 
owners  of  the  real  property  and  the  im- 
provements made  thereunder,  and  that  their 
proportion  was  to  be  as  the  share  of  each 
to  the  entire  capital  stock  for  which  the 
corporation  was  to  be  formed. 

We  have,  then,  in  this  case,  44  persons,  in- 
cluding the  defendant,  who  contract  with 
the  plaintiff  to  construct  the  creamery,  and 
each  agreed  to  pay  $100  personally  npon 
the  contract  price.  These  44  persons  elect- 
ed an  executive  committee  under  the  provi- 
sions of  the  contract  and  the  executive  com- 
mittee extended  the  time  in  which  the  plain- 
tiff should  complete  such  building.  Twenty- 
five  of  the  signers  to  the  contract  met  and 
attempted  to  rescind  the  contract  on  ac- 
count of  the  fact  tlut  the  contract  was  not 
completed  within  the  time  fixed  by  the  con- 
tract. The  contract,  however,  was  completed 
within  the  time  given  by  the  executive  com- 
mittee. The  25  who  attempted  to  rescind 
the  contract  refused  to  pay  their  subscrip- 
tions. Nineteen  of  the  subscribers  paid  their 
subscriptions.  The  building  was  completed 
and  accepted  by  the  executive  committee, 
and  Is  now  held  and  now  stands  idle  with- 
out occupancy  with  19  subscribers  having 
Iiaid  and  25  who  refuse  to  pay.  Under  the 
rule  announced  in  the  case  of  Gibbons  v. 
Bente  above,  we  do  not  believe  that  the  25 
persons  had  any  power  or  authority  to  re- 
scind the  contract,  that  the  contract  was 
joint  in  80  far  as  its  being  a  contract  of 
employment,  and  that  such  a  contract  could 
not  be  rescinded  without  the  action  of  all 
the  signers  to  such  contract,  and  that  the 
court  erred  in  its  conclusion  of  law  that  the 
jdalnticr  violated  his  contract,  and  that  the 
defendant  had  a  lawful  right  to  rescind  the 
same  on  his  part,  and  therefore  did  rescind 
It,  and  that  the  plaintiff  could  not  recover. 

The  Judgment,  therefore,  Is  reversed,  and 
a  new  trial  is  granted.  C!osts  awarded  to 
the  appellant 

AILSHIE  and  SULLIVAN,  JJ.,  concur. 


In   re   DOMBROWSKI'S   ESTATB. 
(L.  A.  3,117.) 

(Supreme  Court  of  California.    July  9,  1912.) 

1.  Wii.1.8  (8  111*)— Validity— Execution. 

t'nder  Civ.  Code,  |  1276,  providing  that 
all  wills  other  than  an  holographic  will  must 
be  subscribed  at  the  end  by  the  testator  him- 
self, or  by  some  person  in  his  presence  and 
by  his  direction,  and  section  1278,  -providing 
that  the  person  who  subscribes  the  testator's 
name  must  write  his  own  name  as  a  witness 
to  the  will,  but  that  a  failure  will  not  affect 
the  will's  validity,  the  subscription  of  the  tes- 


tatrix's name  by  another  without  the  addition 
of  the  witness'  name  is  a  valid  execution. 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent 
Dig.  8S  267-275;  Dec.  Dig.  {  111.*] 

2.  Wills  ({  111*)— Execution— Validitt. 

Where  a  testatrix,  who  was  too  ill  to  sign 
her  own  name,  requested  one  present  to  at- ' 
tach  her  name  to  her  will,  and  he  did  so,  and 
the  testatrix  added  her  mark  thereto,  her  in- 
tention being  to  execute  a  will,  the  execution 
of  a  signature  by  another  being  sufficient,  the 
execution  was  not  insufficient  because,  if  con- 
sidered as  a  signing  by  mark  there  was  no 
compliance  with  Civ.  Code,  i  14,  providing 
that,  where  a  subscription  is  by  mark,  the 
name  of  the  person  so  signing  is  to  be  written 
near  the  mark  by  one  who  writes  his  own  name 
as  witness. 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent 
Dig.  i§  267-275;   Dec.  Dig.  {  111.*] 
8.  Wills  (f  111*)— Exbcution— Intention. 

Unless  made  with  the  intention  of  authen- 
ticating the  will,  no  subscription  or  signing  will 
constitute  a  vabd  execution. 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent 
Dig.  II  267-275;    Dec.  Dig,  |  111.*] 

4.  Wills  (|  423*)  —  Record  —  Recitaus — Bf- 

While  Code  Civ.  Proc.  M  1304,  1306,  re- 
quires executors  making  petition  for  the  pro- 
bate  of  a  will  to  make  proof  of  the  mailing  ot 
notice  of  the  time  appointed  for  probate  to  all 
others  named  as  executors,  a  recital,  in  the 
order  admitting  the  will  to  probate,  that  no- 
tice was  given  as  required  by  law,  sufficiently 
establishes  the  giving  of  notice  unless  the  rec- 
ord affirmatively  shows  such  recital  to  be  un- 
true. 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent 
Dig.  II  1067,  IOCS,  1303;   Dec.  Dig.  |  423.*] 

5.  Appeal  and  Erbob  (|  185*)  —  Pbesenta- 
tion  of  Grounds  of  Review  in  Coubt  Be- 
low—Necessity. 

The  appellate  court  will  not,  at  the  in- 
stance of  one  who  appeared  below  and  failed 
in  any  way  to  urge  his  objection,  review  the 
conclusions  of  the  trial  court  as  to  facts  es- 
sential to  its  jurisoiction,  concerning  which 
the  lower  court  is  vested  with  power  to  hear 
and  determine. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  ||  1160-1176,  1375;  Dec. 
Dig.  I  185.*] 

Department  1.  Appeal  from  Superior 
Court,  Los  Angeles  County;  N.  D.  Amot 
Judge. 

Robert  H.  Lovett  and  another  filed  a  pe- 
tition for  the  probate  of  the  will  of  Fannie 
Dombrowski,  deceased,  which  was  contested 
by  Walter  Dombrowski  and  others.  From  a 
Judgment  for  petitioners,  contestants  appeal. 
Affirmed. 

Isidore  B.  Dockweller,  Walter  R.  Leeds, 
and  Robert  B.  Murphey,  for  appellants.  P. 
W.  Thomson  and  Louis  W.  Myers,  for  re- 
spondents. 

SLOSS,  J.  Two  papers,  claimed  to  be,  re- 
spectively, the  will  and  the  codicil  thereto 
of  Fannie  Dombrowsid,  deceased,  were  filed 
in  the  superior  court  of  Los  Angeles  county 
by  E.  B.  Studer,  who  jpetltioned  for  letters 
of  administration  with  the  will  annexed. 
Subsequently  a  petition  for  probate  and  for 
letters  testamentary  was  filed  by  Robert  H 
Lovett  and  Joseph  W.  Maple,  two  of  the  per- 
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Bond  named  as  executars.  Walter,  Elsa,  and 
Flora  Dombrowskl,  the  children  and  sole 
heirs  of  the  decedent,  filed  a  contest,  oppos- 
ing probate  on  the  ground  that  the  papers 
had  not  been  executed  as  retrulred  by  the 
statutes  governing  the  execution  of  wills. 
Studer  dismissed  his  petition,  and  a  hearing 
was  had  on  the  contest  to  the  petition  of 
Lovett  and  Maple.  The  findings  were  In  fav- 
or of  the  petitioners,  and  the  court,  on  June 
16,  1911,  made  its  judgment  and  order,  ad- 
mitting the  alleged  will  and  codicil  to  pro- 
bate, and  granting  letters  testamentary  as 
prayed.  The  contestants  appeal  from  such 
Judgment  and  order,  and  from  an  order  de- 
nying their  motion  for  a  new  trlaL  There 
is  also  an  appeal  from  an  order  made  June 
14,  1911,  dismissing  the  contest;  but  the  sub- 
stantial questions  involved  are  presented  by 
the  other  appeals,  and  this  one  need  not  be 
separately  considered. 

The  will  was  dated  January  13,  1908,  the 
codicH  April  2,  1906.  Upon  these  dates  the 
decedent,  Fannie  Dombrowskl,  was  a  resident 
of  Peoria,  111.,  where  all  of  the  acts  which, 
as  respondents  claim,  constituted  an  execu- 
tion of  the  papers  as  testamentary  writings 
took  place.  Thereafter  Mrs.  Dombrowskl 
moved  to  the  county  of  Los  Angeles,  in  this 
state.  She  was  a  resident  of  that  county 
at  the  date  of  her  death,  March  31, 1911,  and 
left  considerable  property  In  this  state. 

Except  for  a  minor  point,  to  be  mention- 
ed later,  the  due  execution  of  the  papers 
was  and  is  the  only  question  in  controversy 
between  the  parties.  It  is  conceded  on  all 
sides  that  this  question  must  be  decided  by 
reference  to  the  requirements  of  the  laws  of 
Oalifomla.    Civ.  Code,  §f  1285,  1376. 

The  evidence  shows  that  the  manner  of 
the  attempted  execution  was  substantially 
the  same  in  the  case  of  the  will  as  of  the 
codicil.  It  will  suffice,  therefore,  to  outline 
the  facts  surrounding  the  making  of  the 
wUl. 

There  were  three  subscribing  witnesses, 
each  of  whom  gave  testimony  by  deposition. 
The  document,  which  was  in  tjrpewritten 
form,,^as  declared  by  Mrs.  Dombrowskl  to 
be  her  will,  and  she  asked  the  three  witness- 
es to  sign  as  subscribing  witnesses,  which 
they  did.  Her  own  signature  (if  it  was  a 
signature)  had  been  affixed,  In  the  presence 
of  the  witnesses,  as  follows:  She  was,  by 
reason  of  illness,  unable  at  the  time  to  write 
her  name,  and  requested  Mr.  Maple,  her  legal 
adviser,  and  one  of  the  persons  named  as 
executors,  to  write  her  name.  This  he  did, 
adding  the  woi^d*  "her  luark,"  as  follows: 
Mr 
"Fannie  Dombrowskl." 
mark 

Mrs.  Dombrowskl  made  a  cross  (X)  in  the 
space  left  between  her  given  name  and  her 
surname,  and  the  three  witnesses  signed 
the  attestation  clause,  and  also  signed  their 
names  under  the  words  "Witnesses  to  mark," 
which  had  also  been  written  by  Mr.  Maple. 


Mr.  Maple  did  not,-  however,  write  his  own  . 
name  on  the  paper  as  witness  or  otherwise. 
There  was  testimony  that  the  decedent  re- 
quested the  subscribing  w^itnesses  to  sign  as 
witnesses  to  her  mark,  as  well  as  to  become 
attesting  witnesses  to  the  will. 

[1-3]  Section  1276  of  the  Civil  Code  pro- 
vides, among  other  requisites  to  the  execu- 
tion of  a  written  will,  other  than  holographic, 
that  "it  must  be  subscribed  at  the  end  there- 
of by  the  testator  himself,  or  some  person 
in  Ills  presence  and  by  his  direction  must 
subscribe  his  name  thereto."  Section  1278 
provides  that  "a  person  who  subscribes  the 
testator's  name,  by  his  direction,  must  write 
his  own  name  as  a  witness  to  the  will.  But 
a  violation  of  this  section  does  not  affect  the 
validity  of  the  will."  Since  the  testimony 
shows  beyond  all  question  that  the  name  of 
the  testatrix  was  subscribed  by  Mr.  Maple 
in  her  presence  and  at  her  direction,  it  would 
seem  that  the  requirements  Qf  the  sections 
quoted  had  been  fully  met. 

But  the  appellants  argue  that  the  decedent 
did  not  intend  to  perform  the  testamentary 
act  by  having  her  name  written  by  another 
person;  that  what  she  in  fact  undertook  to 
do  was  to  sign  her  name  by  mark;  tliat  such 
signing  was  Incomplete  and  ineffectual  for 
want  of  compliance  with  the  requirement  of 
section  14  of  the  Civil  Code;  that,  where  a 
subscription  is  by  mark,  the  name  of  the 
person  so  signing  is  to  be  written  near  the 
mark,  by  a  person  "who  writes  his  own  name  ' 
as  a  witness."  Here,  as  has  been  stated,  the 
person  (Maple),  who  wrote  the  name  of  Mrs. 
Dombrowskl,  did  not  write  his  own  name  as 
witness.  While,  accordingly,  the  writing  of 
the  testatrix's  name  by  Maple  would  tiave 
been  sufficient,  if  nothing  more  liad  been 
contemplated  or  done,  yet,  where  such  writ- 
ing was  merely  a  step  in  an  ineffectual  at- 
tempt to  sign  by  mark,  tbere  was,  it  is  claim- 
ed, no  completed  subscrlptioii  by  either  meth- 
od. The  subscription  by  mark  was  defective 
for  want  of  the  signing  as  witness  by  the 
person  writing  the  name.  The  execution  waB 
not  sufficient  under  section  1276,  because  the 
decedent  never  Intended  that  the  writing  of 
her  name  by  Maple,  without  the  making  of 
her  mark,  should  complete  her  act  of  formal 
execution. 

The  argument  thus  advanced  rests  upon 
rather  refined  and  technical  reasoning.  The 
testatrix  unquestionably  Intended  to  execute 
a  will,  and  performed  certain  acts  In  order 
to  carry  out  this  Intent.  She  did  everything 
necessary,  under  the  statute,  to  a  valid  ex- 
ecution. Is  her  act  to  be  overthrown  be- 
cause, in  addition,  slie  tried  to  do  something 
more?  All  that  was  done — ^the  dlrecti<m  to 
Vlaple  to  write  her  name,  his  writing  of  It, 
the  making  of  a  mark — taken  together,  form- 
ed a  single  transaction,  every  part  of  which, 
was  influenced  by  the  one  intent  of  execut- 
ing a  will.  To  say  that  the  decedent  intend- 
ed to  sign  l)V  mark,  rather  than  under  sec- 
tion 1276,  is  to  lose  sight  of  the  real  nature 


Digitized  by  VjOOQ IC 


Oal> 


UH  BE  DOHBBOWSKI'S  ESTATK 


1^5 


of  her  acta.  What  ah«  Intended  wu  to  ex- 
ecute a  will.  No  doubt  she  thought  that  all 
of  the  acts  performed  were  necessary,  or  at 
least  proper  parta  of  a  yalid  execution.  But 
there  la  no  good  ground  for  saying  that  she 
Intended  that  one  of  them,  rather  than  an- 
other, should  accomplish  the  desired  end. 
Her  intoit  was  to  carry  out  and  authenticate 
her  testamentary  purimse  by  means  of  all 
these  acts.  The  essential  facts  are  that  she 
did  everything  which  she  designed  to  do  in 
executing  her  will,  and  that  what  she  did 
Included  the  formalities  required  by  the  stat- 
ute for  such  execution.  This  being  so,  the 
ralldlty  of  that  which  was  rightly  done  is 
not  affected  by  the  circumstance  that  she 
may  bave  entertained  and  acted  upon  the 
belief  that  something  more  '^as  needed. 

The  cases  cited  by  appellants  are  not  in 
conflict  with  these  views.  The  one  which 
comes  nearest  to  supporting  their  position  is 
Main  T.  Ryder,  84  Pa.  217.  There  Daniel 
Miner,  the  maker  ef  the  alleged  wUl,  direct- 
ed one  Thorpe  to  write  his  name,  which  was 
done  in  the  manner  here  employed;  that  is 
to  say,  by  leaving  a  space  between  the  words 
"TXanlel"  end  "Miner,"  and  writing  the  words 
"his"  and  "mark"  over  and  under,  respec- 
tively, such  wordsl  The  court  held  that  If 
the  testator  had  "directed  his  name  to  be 
written  with  the  view  of  adding  bis  mark, 
and  thus  making  his  signature,"  and  had  not 
in  fact  added  his  mark,  there  would  have 
been  no  sufficient  execution  of  the  will..  Thia 
was  put  on  the  ground  that  what  was  done, 
In  the  case  supposed,  was  not  Intended  as  a 
full  execution  of  the  will.  The  correctness  of 
this  holding  may  well  be  conceded  without 
tffectfng  the  soundness  of  the  finding  in  the 
ease  at  bar  that  the  wlU  of  Mrs.  Dombrow- 
<kl  was  duly  executed.  There  the  acts  In- 
tended to  operate  as  a  subscription  of  the 
will  were  never  completed.  Here,  however, 
an  that  was  contemplated  was  done.  The 
testatrix  intended  to  complete  a  valid  ex- 
•eotion  by  means  of  acts  all  of  which  were 
In  fact  done.  Bobertson  v.  Hill,  127  Oa. 
176,  66  8.  B.  289,  also  cited  by  appellants, 
goes  no  further  than  Main  v.  Ryder. 

No  doubt  a  subscription  or  signing  of  any 
kind  will  not  constitute  a  valid  execution  of 
a  will  unless  made  with  the  intention,  on 
the  part  of  the  testator,  of  finally  and  com- 
pletely authenticating  the  will.  The  prin- 
ciple is  well  applied  in  such  cases  as  Ever- 
kart  T.  Everhart  (C.  C.)  34  Fed.  82,  where 
the  alleged  testator  attempted  to  sign  a  wUl, 
but  succeeded  only  In  making  a  small  mark 
or  scratch,  which,  apparently,  he  did  not  in- 
tend as  a  substitute  for  a  complete  signature, 
or  Plate's  Estate,  148  Fa.  5S,  23  Atl.  1038,  33 
Am.  St.  Bep.  805,  where  the  decedent,  un- 
dertaking to  sign  his  name,  stopped  after 
making  one  stroke,  saying,  "I  can't  sign  It 
now,"  or  Waller  v.  Waller,  1  Grat  (Va.) 
464,  42  Am.  Dec.  664,  where  the  name  of  the 
alleged  testator  was  written  by  him  in  the 


body  of  the  (holographic)  will,  but  there  was 
nothing  written  in  a  blank  evidently  left  at 
the  bottom  for  signature.  But  none  of  these 
cases,  nor  any  other  dted  by  appellants,  lays 
down  a  rule  that  would  Justify  the  holding 
that  the  wUI  here  in  question  was  not  prop- 
erly executed. 

So  far  as  authority  in  this  state  goes,  the 
decisions,  although  made  in  cases  not  exactly 
like  the  one  before  us,  are  distinctly  favor- 
able to  the  position  of  the  respondents.  In 
Estate  of  Toomes,  54  Gal.. 509,  36  Am.  Bep. 
83,  the  signature  was  similar  to  that  here 
made;  the  testatrix  making  her  mark.  The 
person  who  wrote  her  name  signed  as  a  wit- 
ness to  the  will,  but  not  otherwise.  This 
was  held  to  be  sufficient  notwithstanding  the 
objection  that  the  party  who  wrote  the  name 
of  the  testatrix  should  have  signed  his  name 
"as  a  part  of  the  signature."  Section  1278 
of  the  Civil  Code  is  quoted  in  support  of  the 
court's  conclusion.  In  the  case  Just  cited, 
the  party  who  wrote  the  name  of  the  testa- 
trix did  witness  the  will,  and  to  this  extent 
the  case  differs  in  its  facts  from  the  one  be- 
fore us.  The  Toomes  Case  Is,  however,  re- 
lied upon  as  authority  In  Estate  of  liSngan, 
T4  Cal.  353,  16  Pac.  188,  where  the  Jury 
found  that  the  name  of  the  testatrix  was 
signed  to  the  will  by  another  person  in  her 
presence  and  at  her  request,  and  also  that 
the  person  who  so  signed  her  name  did  not' 
write  his  own  name  near  her  signature  as 
a  witness  to  said  signature.  It  was  held 
that  the  latter  finding  was  Immaterial.  The 
report  of  the  case  is  brief,  and  does  not  fully ' 
disclose  the  facts.  It  appears,  however,  froia 
the  transcript,  that  the  signature  included 
a  mark,  made  by  the  testatrix. 

We  have  assumed.  In  the  foregoing  discus-, 
sion,  that  the  undisputed  evidence  sboWs,,  as 
appellants  contend,  that  the  decedent  con- 
templated making  her  mark  when  she  direct- 
ed the  writing  of  her  name,  and  that  she  did 
not  Intend  that  execution  shohld  be  complete 
until  all  of  the  acts— the  writing  of  her 
name  by  Maple,  the  making  of  a  mark  by 
herself,  and  the  witnessing  of  her  mark  by 
the  three  who  did  witness  it — should  be  ao- 
compllshed.  We  have  also  assumed  that  the 
provision  of  section  14,  requiring  obe  who 
writes  the  name  of  a  person  signing  by  mark' 
to  write  his  own  name,  is  applicable  to  the 
execution  oi  wills.  Both  points  are  disput- 
ed by  the  respondents,  but  we  think  it  un- 
necessary to  express  an  opinion  upon  either. 
We  prefer  to  rest  our  decision  on  the  broad 
proposition'  that  there  is  a  valid  execution 
where  a  person  undertaking  to  make  a  wlU 
has  done  certain  acts  with  the  Intention  of 
thereby  executing  his  will,  leaving  undone, 
nothing  which  he  undertook  to  do  to  carry' 
out  that  Intention,  and  the  acts  done  include 
everything  necessary,  under  our  statutes,  to 
the  execution  of  a  will. 

[4]  The  appellants  make  the  further  point 
that  the  court  was  without  Jurisdiction  ta 
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hear  the  petition  for  probate,  because  the 
petitioners  had  failed  to  make  proof  of  mail- 
ing of  notice  of  time  appointed  for  probate 
to  three  persons  named  as  coexecutors  of  the 
petitioners  and  not  joining  in  the  petition. 
Code  Civ.  Proc.  {g  1304,  1306.  But  the  record 
does  not  support,  the  contention.  The  order 
admitting  the  wlil  and  codicil  to  probate  re- 
cites that  the  petition  "was  duly  set  for  the 
31st  day  of  May,  1911,  and  that  notice  of 
said  hearing  has  been  duly  given  as  requir- 
ed by  law.  *  ♦  •"  This  recital  of  the  glV' 
Ing  of  notlc^  Is  sufficient  to  establish  the 
truth  of  the  fact  recited,  unless  the  record 
affirmatively  shows  that  the  recital  la  un- 
true.   It  does  not  so  show. 

[5]  The  appellants  rely  upon  the  fact  that 
no  proof  of  notice  Is  contained  in  the  bill 
of  exceptions  and  that  the  bill  states,  at  the 
outset,  that  "the  foregoing  proceedings,  and 
none  other,  were  bad  and  taken."  But  it  is 
apparent  from  the  Introduction  and  the  spec- 
ifications of  Insufficiency  of  evidence  con- 
tained In  the  bill  that  it  was  designed  merely 
to  present  for  review  the  correctness  of  the 
ilndlngs  of  the  court  with  respect  to  the  ta- 
«ae8  raised  by  the  petition  for  probate,  the 
■contest,  and  the  answer  thereto.  The  hearr 
tag  was  had  on  the  merits,  without  any  sug- 
:gestion  being  made  that  the  court  had  not 
acquired  Jurisdiction.  Under  these  circum- 
stances. It  cannot  fairly  be  said  that  the 
record  affirmatively  shows  a  want  of  proof 
of  the  notice  required  by  the  code.  On  the 
contrary,  it  Indicates  plainly  that  there  was 
no  question,  In  the  court  below,  of  the  suf- 
ficiency of  the  steps  required  to  give  the 
court  authority  to  proceed.  As  was  said  In 
Estate  o.f  Latour,  140  Cal.  414,  425,  73  Pac. 
1070,  1074:  "This  court  wIU  not  upon  ap- 
peal review  the  conclusions  of  a  trial  court 
as  to  facts  essential  to  Its  jurisdiction,  con- 
cerning which  such  court  was  vested  with 
the  power  to  hear  and  determine,  at  the 
Instance  of  a  party  who  has  appeared  In  that 
court  In  the  action  or  proceeding,  and  has 
omitted  there  to  in  any  way  urge  his  objec- 
tion, but  has  proceeded  therein  upon  the  the- 
ory that  the  court  had  jurisdiction." 

The  judgment  and  the  orders  appealed 
from  are  affirmed. 

We  concur:  AN6ELL0TTI,  J. ;  SHAW,  J. 


H.  K.  MULFORD  CO.  v.  CTJRRT,  Secretary 

of  State.     (8.  P.  5,565.) 

(Supreme  Court  of  California.     July  3,  1912. 

Rehearing  Denied  Aug.  2,  1912.) 

L  CoMMBBCE  ({  69*)— Interstate  Couurrce 
—State  Istebkebencb— Fobeion  Cobpoba- 
TI0N8— License  Tax. 

Civ.  Code,  |  409,  and  Pol.  Code,  |  416, 
snbd.  4,  80  far  as  they  provide  an  amtual  li- 
cense tax  to  be  paid  by  corporations,  domestic 
and  foreign,  in  accordance  with  the  amount  of 
their  capital  stock,  for  the  right  M  do  business 


in  California,  are  ah  illegal  interference  with 
interstate  commerce,  and,  so  far  as  they  relate 
to  corporations,  whether  domestic  or  foreign, 
doing  an  interstate  business,  though  also  doing 
intrastate  business,  are  invalid. 

[Ed.  Note. — For  other  cases,  see  Commerce, 
Cent.  Dig.  |{  113^18;   Dec.  Dig,  |  69*] 

2.  Commerce  (S  13*)— Interstate  Commebck 
—  State    Control    of   Kobeior    Cobpoba- 

TIONS. 

The  power  of.  the  state  to  prescribe  the 
iterm:  i;n(t;.''  which  a  foreign  corporation  may- 
engage  in  intrastate  business  is  subject  to  the 
limitation  that,  where  such'  foreign  corporation 
is  engaged  in  interstate,  as  well  as  intrastate, 
!  business,  no  such  term^  condition,  or  require* 
ment  will  be  oonstitutional,  if  it  imposes  « 
burden  on  the  interstate  business,  whatever  its 
name  or  form. 

[Ed.  Note.— For  other  cases,  see  Commerce, 
Cent.  Dig.  f  7;    Dec.  Dig.  i  18.*] 

3.  Constitutional  Law  (H  287,  230*)— Com- 
merce (§  69*)  —  Equal  Pbqtbction  —  Due 
Pbocess  of  Law— Foreign  Cobpobations— 
License  ob  Pbivileoe  Tax. 

A  license,  or  privilege  tax  fmposed  on  for- 
eign corporations  doing  both  interstate  and 
intrastate  business,  based  on  the  total  capital 
or  the  total  capital  stock  of  such  corporations, 
withont  just  relation  to  the  proportion  which 
the  capital  or  capital  stock  used  in  the  stats 
bears  to  the  whole  capital  or  capital  stocky 
though  in  terms  declared  to  be  directed  solely 
to  the  intrastate  business  of  the  corporation, 
is  unconstitutional,  as  a  violation  of  the  equal 
protection  and  due  process  of  law  clauses  of 
the  fourteenth  amendment,  of  the  federal  Con- 
stitution, as  an  effort  to  tax  the  property  of 
citizens  of  the  United  States  sitnated  beyond 
the  jurisdiction  of  the  taxing  power. 

[Ed.  Note.— For  other  cases,  see  ConsHtu- 
tional  Law,  Cent  Dig.  H  831,  905,  687;  Dec. 
Dig.  if  287,  230:*  Commerce,  Cent.  Dig.  i| 
113-11% ;   Dec.  Dig.  |  e9.*J 

4.  COBFOBATIONS  (|  631*)  —  FOBKtON  COBPO*. 
BATI0N9— POWEBB. 

A  corporation,  unless  .expressly  forbidden, 
msy  acquire  rights  of  contract  and  property 
in  a  foreign  jurisdiction. 

[Ed.  Note. — For  other  cases,  see  Corporations; 
Cent.  Dig.  H  2488-2484.  2528:  Dec.  Dig.  i 
631.*J  . 

6.  CORPOBAtiowa  (I  636*)  — FoBEiGif  Cowro-' 

BATIONS— Regulation. 

A  state  may  absolutely  exclude .  a  foreign 
corporation  not  engaged  in  .interstate  com- 
merce, but  which  proposes  solely  to  engage  in 
domestic  husincss,  from  doing  such  business 
within  its  limits,  and  so  may  impose  terms  and 
conditions  on  which  aione  such  business  may 
be  commenced  within  its  limits,  provided  no 
unconstitutional  condition  is  made  a  part  of 
any  actual  agreement. 

[Ed.  Note. — For  other  cases,  see  Corporations, 
Cent.  Dig.  U  2505-2509;  Dec.  Dig.  J  636.*] 

6.  Constitutional  Law  (§  92*)  —  Cobpoba- 
TIONS  (§  636*)  —  FOBBIOK  Gobpobations  — 
Exclusion. 

When  a  foreign  corporation  has  once  en- 
gaged in  domestic  business  within  the  state,  the 
state  may  not  thereafter  exercise  its  powers  of 
exclusion  or  regulation  to  the  destruction  of  the 
corporation's  property  or  its  vested  constitu- 
tional rights. 

[Ed.  Note. — ^For  other  cases,  see  Constitu- 
tional Law,  Cent.  Dig.  |J  174,  1T5,  178-180, 
225,227;  Deo.  Dig.  §  92;*  Corporations,  Cent. 
Dig.  {{  2605-2509;   Dec.  Dig.  {  636.*] 


*ror  other  casts  s««  sunt  topio  and  section  NUUBBR  In  Dae.  Dig.  a  Am.  Dig.  Kex  No.  flertw  4  Rtv'r  Indexss 
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7.  CoBPOHATioKB  (I  6^7*)  —  CbwsrriTtnfioWAX 
Law  (^28T*)— r<w»ioi»  CoBP<mATiONS— Li- 

CKNM  TAXBS— VaUDITY.  _    _        .     ..„• 

Civ.  Code,  .1  409.  and  Pol.  Code,  f  416. 
■nbd.  4,  in  so  far  as  they  attempt  to  impose  a 
license  tax  on  foreign  corporations,  srraduatea 
according  t»  tlie  amount  of  tlie  corporation's 
capital  Btoclc,  whether  inrwted  and  used,  in  its 
business  within  the  state  or  elsewhere,  i»  un- 
constitutional, '  as  depriving  the  corporation  of 
it*  property  withont  due  proccM  of  law,  sinw 
tb*  state  .has  no  power  to.  tax;  piopeity  pei^ 
nianently  located  beyond  its  limits. , . 

lEd.  Note.— 5'or  other  cases,  see  Corporations, 
Dec   Dig.    I  637;*     Constitutional   Law,    Cent. 
Dig.  H  ^.  806;    I»ee.  Dig.  |  287.*] 
&  CoKPOBAnows  (I  637*y-CoMM!«c«  d  69*)' 

— ^  FOBBtON    CoBPOBATiOWB  —  R8«1TI.ATtOH  — 

Fixme  Abholbb.  .  . 

ClT.  Code,  I  408,  requiring  foreign  corpo- 
E^tions,  before  doing  business  within  the  state, 
t<;  file  a  certified  copy  of  their  articles  with 
tbe  Secretary  o<  State,  ia  a  reasonable  and' 
pinper  requirement,,  not  in  restraint -of  iater' 
■tate  commerce,  and  Is  therefore  valid. 

[Eld.  Note.— For  other  cases,  see  Corpora- 
tions, Dec.  Dig.  I  637  ;♦  Commerce,  Cent:  Dig: 
ii  11S-U8;    DtSs.  Dig.  I  69.*] 

.In  ®ank.  Mandamns  by  tbe  H.  K.  Mtil- 
f«td  Canvany  Atainat  O.  V.  Curry,.  Secretary 
of  States    Iteddate  lasued  as  prayed. 

-Hillyer,  ■Stringham  ft  O'Brien,  for  peti- 
ttoner.  TJ.  S.  Webb;  Atty.  Gen.,  and  R.  a 
Van  TIeet,  Deputy  Atty.  G«i.,  f er  respondent 

HENSHAW,  J.  TUfl  li  an  original  pett- 
tlon  addressed  to  tbis  court  for  a  writ  of 
mandate,  requiring  the  Secretary  pt  St^ite  to 
receive  and  file  a  certain  documept  tendered 
to'blm  by  petitioner,  designating  and  ap- 
pointing one  F.  L.  Clark  as  agent'  pf  jPetl- 
tU>ner  upon  whom  '  process  aSectlnj^  peti- 
tioner may  be  served..  Respondent  refused 
to  accept  and  file  the  tendered  document, 
basing  bla  refusal  upon  the  declination  of 
petitioner  to  tender  therewith  for  filing  a 
certified  copy  of  its  articles  of  Incorpora.tlon, 
and  to  pay  the  fee  prescribed  by  section  409 
of  the  Civil  Code,  which  last-named  section 
la  as  follows:  "For  filing  and  issuing' «cer'- 
tlSed  copy  as  required  In  section  four  hun- 
dred and  eight  of  this  Code,  corporations 
formed  under  the  laws  of  another  state,  or 
of  a  territory,  or  of  a  foreign  country,  must 
pay  the  same  fees  as  are  paid  by  corpora- 
tions formed  under  the  laws  of  this  state." 

The  fees  herein  referred  to  are  flxed  by 
section  416  of  the  Political  Code  which  de- 
clares: "The  Secretary  of  State,  for  services 
performed  In  bis  office,  must  charge  and  col- 
lect the  following  fees:  •  ♦  *  4.  For  fil- 
ing articles  of  incorporation.  If  tbe  capital 
stock  amounts  to  twenty-five  thousand  dol- 
lars or  less,  fifteen  dollars;  If  the  capital 
stock  amounts  to  over  twenty-five  thousand 
dollars,  and  not  over  seventy-five  thousand 
dollars,  twenty-five  dollars;  if  tbe  capital 
stock  amounts  to  over  seventy-five  thousand 
dollars,  and  not  over  two  hundred  thousand 
dollars,  fifty  dollars;    If  the  capital  stock 


amounts  to  over  fkro  faniidred  thonsand  dol- 
lars, and  not  over  five  hundred  ijiousand' 
dollars,  seventy-five  dollars;  if  the  capital 
stock  is  oVer  five  hundred  thonsand  dollars,  ; 
and  not  over  one  million  dollars,  one  hnn-- 
dred  dollars;  If 'the  capital  stock  is  over-' 
one  million  dollars,  fifty  dollars  additional ' 
for  every  five  hundred  thousand  doUsts  ot>' 
fraction '  thereof  of  capital  sto(3c  «ver'and' 
above  one  mllUbh  dollars,"  etc.  • 

Having  fnrtbeto  relation  to  the  matter  IB' 
an  act  entitled  '^'An  act  relating  to  revediitf' 
and  taxation,  providing  for  a  license  tax  op' '- 
on  corporatlonil,  and  maktag  an  appropriS-<' 
tion  for  the  purpose  of  carrying  out  (he  ob^  '• 
Jecta  of  IShia  act"     SecUon  2  of  thls'Sct'< 
declares  as  follows: '  "It  shall  be  the  ■iaty  I 
of  every  corporation,  incorporated  under' tittt'> 
laws  of  this  state,  and  ct  every  foreign  cor* 
poratfon  now  doint  business,  or  which  shall ' 
hereafter  engage  ik  femstness  in  this  state;  to  - 
procure  annually  from  the  Secretary  of  State'  ■ 
a  license  authorizing  the 'transaction  of  sudi " 
btulness  in  this  state,  and  shall  pay  '^therS'  ■ 
for  a  license  tax  as  follows:    When  the  an-'', 
thorized  caplttfl  stock  of  the  corporation  does^ 
not  exceed  ten  thotisandidoIlarB  ^10,090)  the 
tax  Aall  be  ten  dolltirs  (|10);  «ften  the  Sb- ' 
thorized  capital  stock  exceeds  ten  tbbasand-* 
dollars  ($10,009)  but  doies  not  exceed  twenty ' 
thousand  dollars- (^0,000)  tbe  tax  shall  be-'^ 
fifteen  dollars   (915);    whew  the  authorized' 
capital  stock  exceeds  i  twenty  thousand  d(^'> 
lars  ($20,000)  butdoes  not  exceed  fifty  thoA^' 
sand  doUers  ($60,000)'the  tak  shaH  be  tw^ty  ' 
dollars'  920);  >  when  the  authorized  capital'^ 
stotO:  «xeeeds  fifty  thousand  dollars  ($S0,' I 
000)  but  does. not  'exceed '«ne  4inftdred  thou'' 
sand   deUani :  ($109,(M(^  i  the   tit    shaH  '  be 
twenty-five  {dollars '($d5)<;-  WfaeU  the  anthoru^ 
ized  eapitkl  stbctt  exceeds  one  hnndrtid  tfatin-'' 
sand  dMlars  ($140,000)'  but  doe^  not  exceed ' 
two    htindred    and    fifty    thouMnd    dollars" 
($250^000)  the  tax  shall. be  fifty  dollars  ($50); 
wbeh  tb»  andiotized  capital  stock  ex«eedk 
two    hundred'  and<< 'fifty  '  thousand'  dollars 
($260,000)  bat  does  not  exceed  five'  hundred ' 
thonsand  dollars  ($500,000)  the  tax  shall  be  ' 
seveAty-fl've  dollars  ($75);   whien  the  author'' 
ized  capital  stock  exceeds  five  hundred  thon-' 
sand  dollars  ($eO0;O00)  but  does  not  exceed 
two  million  dollars  ($2,000,000)  the  tax  shall 
be  one  hundred  dollars  ($100);  when  the  au- 
thorized capital   stock   exceeds   two   million 
d<niar8  ^,000,000)  but  does  not  exceed  five ' 
million  dollars  ($5,000,000)  the  tax  shall  be 
two  hundred  dollars   ($200);    when   the  au- 
thorized  capital   stock   exceeds   five   million 
dollars  ($5,000,000)  the  tax  shall  be  two  hun- 
dred and  fifty  dollars  ($250).    »    *    •    The 
license  tax  or  fee  hereby  provided  authorizes 
the  corporation  to  transact  its  business  dur- 
ing the  year  or  for  any  fractional  parti  of 
such  year  in  which  such  license  tax  or  fee  ' 
is  paid."    Stats.  1905,  p.  493,  .ajf  amended  by 
St  1909,  p..  468,  I  1. 


*rn  etber  caiM  sm  subs  topto  and  section  NOUBUl  la  Dm.  Dig.  4  An.  Dig.  Key  N«t  ••rtss  *  Bep'r  laduss 
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The  nncQiitroverted  abowlng  la  tbt^t  the  pe- 
titioner iB  a  foreign  corporation,  duly  or- 
gajolzed  and  existing  under  the  laws  of  the 
state  of  Pennsylvania.  It  has  an  author- 
ized and  Issued  capital  stock  of  $1,000,000, 
and  was  organized  for  and  Is  engaged  in  the 
bnalnees  of  manufacturing  and  selling  tab- 
lets, pUls,  triturates,  (luld  extracts,  etc.  It 
y^w  :So  engaged  within  the  state  of  Califor- 
nia before  the  passage  of  the  license  law 
abpve  quoted.  Its  principal  place  of  business 
Is  in  Philadelphia.  Pa.  It  inalntalna  birancb 
bouses  in  the  principal  dttes  of  niany  other 
states,  including  the  city  of  Ban  Frandaco, 
state  of  California.  It  ntalntalns  its.  plant 
1^  laboratory  in  Philadelphia,  and  sells  its 
PVpdocta  In  each  and  all  of  the  rarioas  states 
aa4:  territories  of  Um  United  States.  It  has 
maintained  an  agency  In  the  state  of  Call- 
fomla,  for  the. purpose. of  recelring,  and  fill- 
ing orders  top  Articles  of  Its  .own  manufac- 
ture, at  all  times  -since  the  1st  day  of  De- 
cepiberi,.10O8;  and  i from  its  place  of  busi- 
ness, at  San  Frandso,  California,  It  ships 
goiods  9pon  orders,  received  from  the  states 
of  Oregon,  Nevada,,  and  Arlspna<  By  seetl<m 
406  of  the  Civil  Code.'evieiy  foreign  corpora- 
tion must,  aa  this  petitioner  attempted  to 
6.9,  file  in  the  totOoe  of  >the  .Secretary  of  State 
the  "dcstgnatiea  of  some  person  residing 
'wlthiin,  the  Ht;ate  npon  whom  process  Issued 
by  .authority  of  or  under  any. law  of  this 
state  may  be.aerred."  -  By  section  406  of  the 
sa^oe;  Code,  no  foreign  corporation  can 
"maintain  or  defend  any  action  oc  proceed- 
ing In  any  court  of  this  stat»  until  -the  cor- 
poration has.  compiled  -with  the  proTisiona" 
of  seqtion  405  «t.ttw  Om  Code.. 

.By  aecUon  If  <rf  article  12  of  the  Otfostlta- 
tiso  of  thl*  stat^  It  la  deelani  tbat  "no 
corporation  organlaed  outside  the  limits  ;of 
tlfla  state  ahall  be  allowed  t»  transact  bosir 
ness  within  this  state  under  mote  farorable 
conditions  than  are  prescribed  by  law  to 
■'riimilar  corpQcatlona  organised .  nndcr  the, 
lawns  of  t^  stata"  Petitioner's  contention 
III  that  as.  t9  it,  a  foreign  corporation,  the 
exaction  of  t^ese  license  taxes  is  the  Impost- 
tion.of  a  direct  burden  upon  Us  Interstate 
commerce,  in  Tiqlatlon  of  the  eommerce 
clause  of  the  CoBsdtntlon  of  the  United 
States.    Const  U.  S.  art  1,  f  8,  subd.  3.. 

[1]  This  court  is  forced  to  the  conclusion 
t^t  upon  the  authority  of  Western  Union  Tel- 
egraph Co.,y.  Kansas,  216  U.  S.  1,  80  Sup. 
C^  190,  54  U  Ed,  356,  Pullman  Co.  t.  .Kan- 
sas, 216  U,.  S,  ,56,  SO  Sup.  Ct  233,  54  I*  Ed- 
S8,  and  Ludwlg  v.  Wjestern  Union  Telegraph 
I.,  216  U.  S.  146,  30  Siip.  Ct  280,  54  U  Bd. 
423,  this  contention  must  bo  uphdd.  The 
consequences  which  follow  this  conclusion 
have  not  been  overlooked.  They  are  far 
reaching  and  serious,  affecting  tp  no  incon- 
siderable extent  the  revenue  and  the  revenue 
laws  of  this  state.  The  decisions  of  the  Su- 
preme Court  of  the  United  States  In  the  last- 
cited  cases  were  rendered  by  a  bare  major- 


ity of  a  sharply  divided  coort  The  decision 
of  the  case  at  bar  was  deliberately  delayed 
to  note  whether  any  recession  from  the 
views  expressed  in  these  cases  would  follow 
from  the  change  In  the  personnel  of  the 
court  No  such  recession,  however,  has  fol- 
lowed, and,  indeed,  the  Supreme  Court  of  the 
United  States  as  a  body  has  acquiesced  in 
and  accepted  these  dedslons,  as  is  shown  by 
Atchison,  Topeka  ft  Santa  F£  B.  B.  Co.  t. 
Timothy  O'Connor,  223  U.  S.  280,  32  Sup. 
Ct  216,  66  U  Ed.  436,  decided  February  9, 
1912,  where . Justice  Holmes,  who  wrote  the] 
dissenting  opinions  In -the  earlier  cases,  de- 
livered the  opinion  of  the  undivided  conrt, 
based  upon  and  In  affirmance  of  those  ear- 
lier cases. 

[2,3]  The  principle  of  those  decl;dons  may  ' 
be  briefly  stated.  The  admitted  power  of 
the  state  to  regulate  and  prescribe  terms  un- 
der which  a  foreign  corporation  inay  engage  ' 
in  Intrastate  or  domestic  business  Is  sub- 
ject to  this  limitation  U>at,  where  such  for- 
eign corporation  Is  engaged  in  interstate,  as 
well  as- Intrastate,  business,  no  such  term, 
condition,  or  requli^ement  will  be  constltD- 
tlonal,  U  it  Ifflposes  any  burden  upon  the 
interstate  business  of  jjuqb  corporation,  what- 
ever be  jLts  name  or  f^rm.  A  license  or  prlv- 
Uoge  tMn  for, the  conduct  of  such  Intrastate- 
business,  based  upon  the  total  capital  or  the 
total  capital  stock  of  such,  corporation,  with- 
out Just  relatlion  to  the  jpropOrtion  which  the 
capital  or  the  capital  stock  used  in  the  state 
bears  to  thie  whole  capital  or  capital  stock, 
thotigh  in  terms  declared  to  be  directed  sole- . 
ly  to  the  intrastate  business  of  such  corpora- 
tion, Is.nnbqnstltutlonal  and  void,  (a)  as  be- 
ing In  violation  of  the  commerce  clause  of 
the  Constitution  by.  the  Imposition  of  an 
illegal  burden  upon  Interstate  commerce,  and 
(b)  because  violative  of  the  fourteenth  amend- 
ment of  the  Constitution  and  its'  equal  pro- 
tection and  due  process  of  law  clause,  as  an 
effort  to  tax  the  property  of  citizens  of  the 
United  States,  which  property  Is  situated  be- 
yond the  Jurisdlctlpb  ,of  the  taxing  state, 
and  Is  not  amenable  to  Its.  revenue  laws. 

The  minutest  Investigation  and  the  most 
careful  consideration  fail  to  disclose  any 
ground  upon  which  the  case  here  at  bar  may 
be  dlntlhgulshed  from  those  cited.  The  le- 
gal parallelism  between  this  case  and  that  of 
Ludwlg  V.  Western  Union  Telegraph  Co., 
sui>ra.  Is  perfect  Both  corporations  were 
engaged  In  Inter  as  well  as  intra  state  busi- 
ness. Both  were,  so  engaged  before  the  pas- 
sage of  the  jBxclse  law  In  question.  The  Ar- 
kansas law'  required  every  foreign  corpora- 
tion now  or  hereafter  doing  business  In  the 
state  to  file  a  copy  of  its  articles  of  incor- 
poration, etc.,  and  to  pay  for  the  filing  of 
such  articles  "a  fee  of  $25  where  the  capital 
stock  is  $50,000  or  under;  $75  where  the  cap- 
ital stock  Is  over  $50,000  and  not  more  than 
$100,000;  and  $25  additional  for  each  $100,- 
000  of  capital  stock."    Laws  Ark.  1907,  q. 
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746,'  i  8.  A' foreign  corporation  faUing  to 
oomply  with  tte  provisions  of  the  act  was 
forbidden  to  do  any  business  In  1^  state,' 
and  was  subjected  to  'fine:  The  Supreme 
Conrt  of  the  United  States,  first  meeting  the 
argument  that  the  statute  ediould  be  constru- 
ed as  applying  only  to  the  intrastate  busi- 
ness at  foreign  corporations,  declared,  in' ef- 
fect, that  when  such  a  question  was  present- 
ed its  ultimate  determination  would  always 
rest  with  that  court  which  would  of  and  for 
Itself  determine  the  meaning  of  such  statutes 
solely  from  what  It  should  conclude  would 
be  tb^r  operation  and  effect.  It  construed 
the  provision  of  the  statute  before  it  to  mean 
that,  upon  a  failure  of  a  foreign  corporation 
to  comply  with  the  provisions  of  the  act, 
such  a  corporation  should  be  forbtdSen  to  do 
any  business  within  the  state,  interstate  as 
well  as  intrastate.  Then,  laying  this  con- 
struction aside,  it  declared  that.  If  the  provi- 
sions of  the  act  were  beli  to  apply  solely  to 
the  Intrastate  business  of  such  corporations, 
the  provisions  were  unconstitutional  and 
void  for  the  reasons  above  given;  the  court 
saying:  "The  capital  stock  of  the  company 
represents,  we  repeat,  all  its  business,  prop- 
erty, and  Interests  throughout  the  United 
States  and  foreign  countries,  and  the  re- 
quirement that  the  compahy,  engaged  in  in- 
terstate business,  may  continue  to  do  a  local 
business  in  Arkansas,  and  escape  the  heavy 
I)enaltle8  prescribed,  must  pay  a  given 
amount  (in  this  case  $25,050),  based  on  all 
Its  capital  stock,  iherely  for  filing  Its  articles 
of  incorporation  with  the  Secretary  of  State, 
Is,  tn  effect,  a  direct  burden  and  tax  on  its 
Interstate  business,  as  well  as  on  its  proper- 
ty outside  of  the  state.  The  case  Cannot  be 
distinguished  in  principle  from  Western  Un- 
ion Telegraph  Co.  v.  Ktinsas,  ante,  218  U.  S; 
1,  30  Sup.  Ct  190,  54  L.  Ed.  355,  and  Pull- 
man Company  v.  Kansas,  ante,  216  U.  S.  58, 
30  Sup.  Ct  232,  64  L.  Ed.  378,  recently  de- 
cided. The  difference  in  the  wording  of  the 
Kansas  and  Arkansas  statute^  cannbt  take 
the  present  case  out  of  the  ruling  of  the  for- 
mer cases.  On  the  authority  of  the  Kansas 
cases,  and  for  the  reasons  stated  In  the  opin- 
ions therein,  we  hold  the  statute  In  question 
to  be  unconatltntloh'al  and  void,  as  Illegally 
burdening  Interstiate  commerce  and  imposing 
a  tax  on  property  beyond  the  Jurisdiction  of 
the  state." 

The  parallelism  between  this  case  anid  the 
case  at  bar  is,  we  repeat,  tio  perfect  as  to 
render  futile  any  attempt  to  distinguish 
them,  and  thus  to  save  the  California  laws. 
This  court  is  alive  to  the  difficulties  which 
the  Supreme  Court  of  the  United  States  has 
frequently  adverted  to,  and  which  arise  from 
the  complexity  of  state  laws  that,  with  or 
without  design,  trespass  upon  the  reserved 
rights  of  the  United  States  in  its  control  of 
foreign  and  interstate  commerce.  It  has  full 
appreciation  of  the  significance  of  the  lan- 
guage of  Chief  Justice  Marshall,  In  Brown 


«;  Maryland,  12  Whieat.  419,  6  L.  Ed.  €T&; 
"It  may  be  doubted  whetho'  any  of  the  evils 
proceeding  from  the  feebleness  of  the  federal 
government  contributed  more  to  that  great 
resolution  whl^  introaoeed  the  present  sys-. 
tern  than  the.  deep  ahd  general  convictloui. 
that  coonmercd  ought  to  be  regulated  by  Con- 
gress. It  is  not,  therefore,  matter  of  surprise 
that  the  giant,  should  be  as  extensive  as  the 
mischief,  and  should  comprehend  all  foreign 
commerce,  and  all  commerce  among  the 
states.  To  construe  the  power  so  as  to  im- 
pair Its  efficacy  would  tend  to  defeat  an  ob- 
ject, la  the  attainment  of  which  the  Ameri- 
can.public  took,  and  Justly  took,  that  strong 
interest  wlilch  arose  from  a  full  conviction 
of  Its  necessity."  It  Is  Just  and  right  that 
the  Supreme  Court  of  the  United  States 
should  sit  as  an  eiver  watchful  Warden  ot 
the  Marches  to  repel  either  unintentional 
trespass  or  deliberate  invasion  upon  this 
most  important  ..domain.  It  Is.  but  natural, 
too,  that  in  the  multitude  of  forms  in  whlob 
the  question  arises,  and  in' the  multitude' of 
cases  through  which  it  Is  presented,,  appavenl) 
inconsistencies  of  expression  should,  be 
found,  and  minds  should  differ  over  the  quesi 
tlon  whether  naj  given  state  law  does.  In 
effect  exceed  the  powers  of  thestate-  and.in-r 
vade  the  domain  reserved  exclusively  to  fed- 
eral control.  .  But  over  one  question  there 
can  be  no  doubt  that  in  all  this  multitude,  of 
cases  there. 'is  an  absolute  unanimity  in  the 
principle  declared,  namely,  that  the  state,  ils 
without  ppw^  to  impose  any  burden  or;:eeg>! 
ulation  on  Interstate  commerce  "In  a  (Bla- 
tively  immediate;  way."  Galveston,  etc.,  Mf, 
Co.  V.  Texas,  210. U.  S.  217,  28  Sup.  Ct,  638, 
52  li.  Ed.  1031.  So  much,  we  thlpk  it  prop: 
er  to  say,  in  view  of  our  further  duty  In 
pointing  out  for  future  leg^latlvc  action,  the 
llml^.tlons.  upon  the  power  of  the  state  in 
dealing  with  foreign  corpo(attoin^ ; 

[4-6],  The  limitations  upon  the,  power  at 
the  state  to  forlit^  a. corporation  frosii. doing 
a  domestic  business; within. Its  bordert|,  pr  to 
regulate  ^he.couduct  of  that  business,  ma^  be 
thus  summarized,:  A. corporation,  uifless  e^ 
pressly  forbidden  so  to  dq,.  uiay  acquire 
rights  of  contract,  and  property  In  a  foreign 
Jurisdiction.  A  state,  t^owev^r,  may  exclude 
absolutely  a  foreign  corporation  not  engaged 
In  interstate  commerce,  but  which,  prop^^ 
solely  ,to  engage  in  domestic  busings,  from 
doing  such  business  within  its  limits,  and  sq 
may,  of  course.  Impose  terms  and  conditions 
upon  which  a^one  such  business  may  be  qoni; 
menced  within  its  limits,  provided  no  uncon- 
stitutional condition  Is  made ,  a  part  of  any 
actual  agreement.  S.  P.  Co.  v.  Denton,  146  U. 
S.  202,  13  Sup.  Ct  44,  36.1i.  Ed.  942.  When  a 
foreign  corporation  has  once  engacfed  In  |do- 
iu^tic  business  within  the  state,  the  state 
m^y  not  exercise  Its  powers  of  exclusion  or 
regulation  to  the  destruction  of  the  property 
of  the  corporation  or  of  Its  vested  constitu- 
tional rl^h^.  And,  finally,  yrhen  such  corpo- 
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ration  ts  engaged,  both  in  inteirstate,  as  \^eU 
aa  intrastate,  business,  no  fee  or  regulation, 
though  expressly  directed  to  intrastate  busi- 
ness, win  be  upheld,  if,  in  the  view  of  the 
Supreme  Court  of  the  United  States,  such  ex- 
action or  requirement  Imposes  a  burden  upon 
the  Interstate  buslnessi  of  soch  coritoratlon. 
Bank  of  Augusta  t.  Earle,  13  Pet.  S79,  10  L. 
Ed.  274;  Horn  Sliver  Mining  Co.  T;  New 
York,  143  U.  8.  305.  12  Sup.  Ct  4U3,  36  U 
Ed.  164;  Southern  Pacific  Co.  v.  Denton,  146 
U.  S.  202,  13  Sup.  Ct.  44,  86  li.  Ed.  942;  Wa- 
ters-Pierce Oil  Co.  V.  Texas,  1T7  U.  S.  28,  20 
Sup.  Ct  518,  44  L.  Ed.  657;  Security  Mutual 
Life  Ins.  Co.  vj  Prewltt,  202  U.  Si  246,  26 
Sup.  Ct  619,  60  L.  Ed.  1013,  6  Ann.  Cas.  317; 
National  Council  v.  State  C<)uncll,  203  U.  S. 
151,  27  Sup.  Ct  46,  51  L.  Ed.  132;  U.  S.  ex 
rel.  Attorney  General  ▼.  Delaware  &  Hudson 
Co.,  213  U.  S.  366,  29  Sup.  Ct.  527,  53  L.  Kd. 
836;  Home  Ins.  Co.  ▼.  New  York,  134  U.  S. 
604,  10  Sup.  Ct  593,  83  L.  Ed.  1025,  and 
cases  supra. 

Under  these  principles  of  law,  it  is  proper 
to  point  out  that  not  only  do  these  license 
taxes  fan  with  respect  to  foreign  corpora- 
tions engaged  in  interstate,  as  well  as  intra- 
Mate,  business  In  Callfomia,  but  of  necessity 
fall '  as  well  with  respect  to  domestic  corpo- 
rations engaged  in  such  foreign  business  and 
having  property  without  the  state.  Galves- 
ton, Harrlsbnrg,  etc.,  Ry.  Co.  y.  Texas,  210 
D.  S.  217,  28  Sup.  Ct  638,  52  L.  Ed.  1031. 
Since  if  a  tax  based  on  the  total  capital 
stock  of  a  foreign  corporation  doing  business 
within  this  state  is  a  burden  on  Interstate 
commerce,  equally  must  it  I>e  so  with  a  do- 
mestic corporation  engaged  elsewhere  in  in- 
terstate commerce  and  Intrastate  business 
and  owning  property  without  the  state.  The 
attention  of  the  Legislature  is  thus  directed 
to  the  fact  that  the  law  in  question  can  ap- 
ply only  to  domestic  corporations  nowhere 
engaged  In  interstate  business,  and  to  for- 
eign corporations  seeking  to  enter  the  state 
solely  to  do  domestic  business.  For  upon  the 
right  of  a  foreign  corporation  to  enter  the 
state  to  do  an  interstate  business  the  state 
may  impose  no  burden  whatsoever.  Inter- 
national Text-Book  Co.  v.  Plgg,  217  U.  S.  91, 
30  Sup.  Ct.  481,  54  L.  Ed.  678,  24  U.  B.  A. 
(N.  S.)  493,  18  Ann.  Cas.  1103. 

[7]  The  invalidity  of  these  license  laws,  If 
sought  to  be  applied  to  foreign  corporations 
engaged  In  domestic  business  within  the 
state,  and  so  engaged  (as  was  this  petitioner) 
at  the  time  the  law  went  into  effect  rests 
upon  entirely  different  constitutional  provi- 
sions. As  has  been  pointed  out,  the  Supreme 
Court  of  the  United  States  declared  the 
Kansas  laws  under  review  In  Western  Union 
Telegraph  Co.'  v.  Kansas  and  Pullman  Co. 
V.  Kansas,  supra,  to  be  unconstitutional  up- 
on two  separate,  distinct  and  wholly  unre- 
lated constitutional  grounds.  The  first,  be- 
cause the  law  violated  the  "commerce 
clause"  of  the  Constitution  'of  the  United 


States;  and  the  second,  becaoae  the  law 
levied  a  tax,  by  requiring  a  fee  to  be  paid. 
based  upon  the  total  capital  stock  of  the 
foreign  corporation.  In  violation  of  the  four- 
teenth amendment  of  the  Constitution  of  the 
United  States,  its  "due  process  of  law"  and 
its  "equal  protection  of  the  law"  clauses. 
It  attempted  to  tax  the  property  of  a  cor- 
poration without  the  state,  and  therefore 
beyond  the  Jurisdiction  of  the  taxing  power 
of  the  statCk  It  is,  of  course,  well  establish- 
ed that  a  tax  law  of  a  state  can  have  no 
extraterritorial  operation.  State  Tax  on  For- 
eign Held  Bonds,  15  Wall.  300,  21  L.  Ed. 
179;  Union  Transit  Co.  v.  Kentucky,  109  U. 
S.  194,  26  Sup.  Ct  36,  50  Ia  Ed.  150.  4  Ann. 
Cas.  403.  It  is,  of  course,  equally  apparent 
that  if  a  tax  levied  by  a  state  upon  all  the 
capital  stock  of  a  foreign  corporation  is  vio- 
lative of  the  fourteenth  amendment  of  the 
Constitution  and  confiscatory  in  character, 
it  is  equally  violative  of  such  constitutional 
amendment,  whether  such  foreign  corpora- 
tion be  engaged  in  interstate  business  or 
purely  iq  domestic  business.  For  this  deter- 
mination Is  not  at  all  dependent  on,  but  ia 
entirely  Independent  of  and  unrelated  to, 
the  consideration  whether  or  not  such  cor- 
poration is  engaged  in  interstate  commerce. 
It  Is  not,  in  other  words,  hecauge  a  foreign 
corporation  la  engaged  in  interstate  com- 
merce and  lias  property  without  the  state 
that  a  state  tax  based  upon  its  total  capital 
stock  is  unconstitutional.  It  is  unconstitu- 
tional in  the  case  of  any  corporation,  solely 
because,  in  taxing  property  beyond  the  Juris- 
diction of  the  state,  it  is  In  violation  of  the 
fourteenth  amendment  of  the  Constitution  of 
the  United  States,  an  amendment  which,  as 
we  have  said,  is  in  no  way  related  to  and  is 
entirely  Independent  of  the  commerce  clause 
of  the  Constitution.  In  both  the  Western 
Union  Telegraph  Company  Case  and  in  the 
Pullman  Case,  the  Kansas  law  was  held  to 
be  unconstitutional  upon  both  of  these  sep- 
arate and  distinct  grounds.  More  attention 
was  paid  in  the  opinions  to  the  consideration 
of  the  commerce  clause  than  to  a  considera- 
tion of  the  fourteenth  amendment  because, 
as  pointed  out  by  Mr.  Justice  White  In  his 
concurring  opinion  in  the  former  of  the  two 
cases,  "no  one  questions  that  the  law  whiclt 
is  here  in  dispute,  Imposed  by  the  law  of 
Kansas  upon  the  corporation,  is  repugnant 
to  the  Constitution  of  the  United  States  be- 
cause wanting  in  due  process,  and  that  it  la 
therefore  conflscatory  in  character.  The  tax 
being  thus  conceded  to  be  Inherently  vicious, 
there  is,  of  course,  no  attempt  to  sustain  its 
validity  on  its  extrinsic  merits."  In  the  pre- 
vailing opinion  in  the  same  case,  it  is  said: 
"We  need  hot  stop  to  discuss  at  length  the 
specific  question  whether  the  state  can  by 
any  regulation  make  the  property  of  the 
company  outside  of  Kansas  contribute  direct- 
ly to  the  support  of  its  schools;  such  being 
the  effect  of  the  requirement  that  it  pay  in- 
to the  state  treasury,  for  tlie  l>eneflt  of  tbA 
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state  scbool  fond,  a  given'  p6r  'oent  ot  all 
Its  capital  stock  as  a  condition  of  Its  doing 
local  business  In  Kansas.  It  Is  firmly  estab-. 
Ushed  that,  consistently  with  the  due  process 
daaae  of  the  Constitution  of  the  United 
States,  a  state  cannot  tax  property  located 
or  existing  permanently  beyond  its  limita. 
LouiaviUe,  etc.,  v.  Kentucky,  188  U.  S.  385, 
398  [23  Sup.  Ct  463,  4T  I*  Ed.  6X3] ;  Union 
Transit  Co.  v.  Kentucky,  199  U.  S.  209  [26 
Snp.  Ct  36,  50  L..  Ed.  150,  4  Ann.  Cas.  493]." 
In  the  Pullman  Case,  the  court  sums  np  its 
reasons  and  conclusions  under  three  heads. 
The  first  of  thiese  is  that  the  tax  is  a  burden 
upon  Interstate  commerce.  The  second  Is 
that  it  is  In  yiolatlon  of  the  fourteenth 
amendment;  the  courti  in  that  connection, 
saying:  "That  the  requirement  that  tbe  com- 
pany, as  a  condition  of  its  right  to  do  intra- 
state business  in  Kansas,  should,  in  the  form 
of  a  fee,  pay  to  the  state  a  specified  per  cent. 
ot  its  authorized  capital  was  a  violation  of 
the  Constitution  of  the  United  States,  tn 
that  such  a  single  fee,  based,  as  it  was,  on 
all  tbe  property,  interests,  and  business  of 
the  company  within  and  oat  of  tbe  state, 
was,  in  effect,  a  tax  both  on  tbe  interstate 
business  of  that  company  and  on  its  property 
outside  of  Kansas,  and  compelled  the  com- 
pany. In  order  that  it  might  do  local  busi- 
ness In  Kansas  In  connection  with  its  inter- 
state business,  to  waive  its  constitutional  ex- 
emption from  state  taxation  on  its  Interstate 
business  and  on  its  property  ontslde  o'f  the 
state  and  contribute  from  its  capital  to  tbe 
support  of  the  public  schools  of  Kansas;" 
'While  In  the  Lndwlg  Case,  tbe  court  states 
tbe  "vital  question"  to  be  tbe  constitution- 
ality of  the  Arkansas  statute,  which,  "un- 
der tbe  guise  of  regulating  intrastate  busi- 
ness. Imposes  a  tax  ni)on  the  Interstate  busi- 
ness of  such  corporation,  as  well  as  a  tax  on 
its  property  used  arid  permanently  located 
outside  the  state."  And  the  court  further 
said:  "If  a  statute,  by  its  necessary  opera- 
tion, really  and  substantially  burdens  the 
Interstate  business  of  a  foreign  corporation 
seeking  to  do  business  in  a  state  or  imposes  a 
tax  upon  its  property  outside  of  such  state, 
then  it  is  unconstitutional  and  void,  al- 
though the  state  Legislature  may  not  have 
Intended  to  enact  an  invalid,  statute." 

These  constitutional  questions  thus  decid- 
ed are,  as  we  have  pointed  out)  In  no  way 
correlated,  but  are  entirely  separate  and  dis- 
tinct It  Is  but  tbe  indulgence  of  futile  and 
unwarranted' lipecnlation  to  say  that  the  Su- 
IVeme  Court  bf -ihel  United  States  would 
call  In  the  fourteenth  amendment-  tti  the  aid 
of  a  foreign  corporation  doing  an  interstate 
business  to  overthrow  a'  state  tax  law,  and 
would  not  Invoke  it  in  the  case  of  a  foreign 
corporation  engaged  In  purely  domestic  busi- 
ness, notwithstanding  thtd  the  tax  upon  the 
<!hpltal  stocks  6f  the  foreign  corporations 
(and  thus  tbe  tax  upon  the  property  withctttt 
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the  jurisdiction  of  the  state)..was,  in  both  in- 
stances, Identically  thie  same.  Nor  can  relief 
be  found  in  a  refusal  to  call  such  a  license 
fee  a  tax.  A  state  court  may  call  It  a  fee 
or  an  exaction  or  a  regulation ;  but  the  Su- 
preme .  Court  of  the  United  States  will  call 
it  a  tax  if,  in  its  effect,  it  partake  of  tbe  na- 
ture of  a  tax.  As  to  the  license  fee  exacted 
by  our  own  statute,  it  has  been  declared  to 
be  a  tax  by  the  Supreme  Court  of  the  United 
States,  which  says  the  condition  that  the 
company  should,  "In'  the  form  of  a  fee,  pay 
to  the  state  a  specified  per  cent  of  its  au- 
thorized capital  was  a  violation  of  the  Con- 
stitution of  the  United  States,  in  that  such  a 
single  fee,  based,  as  it  was,  upon  all  the 
property.  Interests,  and  business  of  the  com- 
pany within  and  out  of  the  state,  was,  in  ef- 
fect a  tax  •  •  ♦  on  its  property  outside 
of  Kansas,  and  compelled  the  company,  in 
order  that  it  might  do  local  business  in 
Kansas,  *  *  *  to  waive  its  constitutional 
exemption  from  state  taxation  »  *  *  on 
its  property  outside  of  the  state." 

[S]  It  follows  from  the  foregoing  that  the 
requirement  of  section  .408  Of  the  Civil  Code 
that  petitioner  file  a  certified  copy  of  its  ar- 
ticles, standing  alone.  Is  a  reasonable  re- 
quirement, an  exaction  not  in  restraint  of 
Interstate  commerce,  and  therefore  valid 
(Barron  v.  Burnslde,  121  U.  S.  186,  7  Sup.  Ct 
931,  30  L.  Ed.  915),  but  that  the  further  re- 
quirement of  the  law  that,  as  a  condition 
of  such  filing,  the  petitioner  pay  the  license 
tax  prescribed  is  invalid. 

Let  the  mandate  issue  as  prayed  for. 

We  concur:  LORIOAN,  J.;  MELVIN,  J.; 
SHAW,  J. 

ANGELLOTTI,  J.  (concurring).  In  view 
of  the  recent  decisions  of  the  United  States 
Supreme  Court  referred  to  in  the  opinion,  1 
concur  In  the  Judgment  and  in  the  opinion, 
except  so  far  as  It  intimates  that  subdivision 
4  of  section  416  of  tbe  Political  Code  and 
our  so-called  Corporation  License  Tax  Law 
are  not  valid  as  to  aU  foreign  corporations 
doing  a  purely  domestic  business  in  this 
state,  and  in  no  way  engaged  in  Interstate 
commerce  in  any  other  state.  I  can  see  no 
distinction  in  this  regard  between  those  for- 
^gn  corporations  engaged  in  a  purely  domes- 
tic business  within  this  state  at  the  time 
these  laws  went  into  effect,  and  those  since 
coming  into  the  state  for  tlxe  purpose  of  do- 
ing such  business.  '    ' 

I  am  not  at  6X1  satisfied  that  there  is  any- 
thing in  any  of  the  opinions  of  the  United 
States  Supreme  Ourt-  referred  to,  when  con- 
sidered in  the  light  o<  tbe  exact  questions 
presented  for  consideration  therein,  that 
compels  the  conclusion  on  this  point  that  la 
declared  in  the  opinion  herein. 

I  cenenr:    SLOSS,  St 
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on  cai.  as) 

UNION  CONST.  CO.  t.  WESTERN  UNION 
TELEGRAPH  00.    (Sac  1,732.) 

(Soprone  Court  of  California.     July  9,  1912. 
RehearioK  Denied  Aug.  8,  1912.) 

1.  EVIDEROE  (I  237*)— Dbolabatioks'ot  Ait- 
OTBiB— Existence  or  .  Aoehct. 

One  is  not  bound  by  tlie  declaration  of 
another,  not  his  agent,  and  expressly  or  im- 
pliedly authorized  to  make  the  declaration; 
and,  unless  a  prima  facie  evidence  of  authority 
is  shown,  the  declaration  must  be  excluded. 

tEd.  Note.— For  other  cases,  see  Evidenoe, 
Cent  Dig.  U  604r-613;   Dec.  Dig.  {  237.*] 

2.  PBiN<m>AL  AND  Agent  (i  22*)— ExiatENOX 
o»  Relation— Evidence. 

Agency  is  not  provable  by  Oxe  declarations 
of  the  agent,  not  made-  under  oath  or  in  the 
presence  of  the  principal,  unless  commnnicated 
to  and  acquiesced  in  by  the  principal. 

[Ed.  Note. — For  other  cases,  see  Principal  and 
Agent,  Cent  Dig.  i  40;   Dec  Dig.  {  22.*] 

8.  Evidence  (J  9*)— Judicial  Notice— Facts 

OF    COUMON     KNOWLEDOB. 

The  courts  will  talce  notice  of  all  Inven- 
tions that  have  l)ecome  of  common  and  general 
use,  and  of  the  manner  of  communicating  by 
telephone. 

[Ed.  Note.— For  other  cases,  see  EMdence, 
Cent  Dig.  |  8;   Dec  Dig,  {  9.*] 

4.  Evidence   (|   69*)— Peesotcptionb  —  Stat- 
utes. 

Business  carried  on  over  the  telephone  Is 
subject  to  the  operation  of  the  disputable  pre- 
sumptions declared  by  Code  Civ.  Proc.  §  1963, 
Eroviding  that  the  ordinary  course  of  business 
as  Iwen  followed,  and  that  things  have  hap- 
pened according  to  the  ordinary  habits  of  life; 
and,  where  nouiing  unusual  occurs,  there  is  a 
disputable  presumption  that  a  request  to  the 
central  telephone  operator  to  connect  the  caller 
with  a  named  number  in  the  diiiectory,  and  to 
call  the  latter  by  means  of  a  signal,  has  been 
complied  with  by  making  the  proper  connec- 
tion with  the  number  and  -  giving  tiie  necessary 
signal  at  the  other  end  of  the  line. 

[Ed.  Note. — For  other  cases,  see  Evidence, 
Cent  Dig.  I  90;   Dec  Dig.  i  69.*] 

5.  Evidence  ({  2S8*)— TsiJiPBONio  Comhuni- 
cations— Admissibility. 

Where  plaintiff  and  defendant  maintained 
basiness  offices  in  the  same  city,  and  each  had 
a  telephone  in  the  office  connecting  with  the 
same  telephone  system,  with  their  respective 
names  in  the  telephone  directory,  and  plaintiff 
called  on  the  operator  at  the  <!entral  station  ih 
the  usual  way  for  a  connection  with  defend- 
ant's office,  and  ^  connection  was  made  at  the 
central  office  with  some  line,  apparently  in  the 
usual  manner,  and  some  one  responded  at  the 
other  end  of  the  line  and  answered  that  he  was 
at  the  office  of  defendant  tfaeiJe  was  prima  fa<diB 
proof  tliat  the  person  answering  was  defend- 
ant's agent,  so  that  a.  conversation  between 
plaintili  and  snch  person  could  be  proved 
asainst  defendant;  but  the  weight  of  the  evi- 
dence was.  f^r  the  jury. 

[Ed.  Note.— For  other  cases,  see  Evidenqsi 
Cent  Dig.  |f  1006,  1007;   Dec,  Dig.  |  258.*] 

&  Evidence   (i   355*)  —  DoouiaNiABT  Evi- 

DxncB— Advissibilitt. 

A  note  of  time  of  the  reception  of  a  mes- 
sage by  a  telegiaph  company  for  transmission, 
made  by  the  company  on  a  copy  of  the  mes- 
sage delivered'  to  the  sendee,  is  evidence  of  the 
time  of  the  reception  of  the  message  for  trans- 
mission. 

[Hid.  Note.— For  other  cases,  see  Evidence, 
Cent  Dig.  ||  1444,  ^484-1401;  P«a  Dig.  I 
366.*] 


7.  Teleqbaphs  afd  TB.«PBOim  (I  66*)  — 
Delay  in  Deliveby  or  Mesaages  —  Eti< 
DENCE — Question  fob  Jubt. 

Evidence  held  to  support  a  fliiding  that  a 
telegsaph  company  was  guilty  of  gtoes  negU* 
gence  in  delaying  the  delivery  of  •  message. 

[Ed.  Note.— For  other  cases,  see  Telegrapfaa 
and  Telephone^  Cent  Dig.  H  61-63;  Dec  Dig, 
I  66.*] 

8.  Telegeapbts  AND  Telephones  (8  67*)— ? 
Delay  ih  Dklitxbt  or  Messages  —  Evi- 
dence. 

Where  plaintiff's  agents  would  have  ex- 
ercised the  option  to  accept  a  contract  with  a 
third  person  for  construction  work,  if  messages 
sent  by;telegraph  company  had  been  promptly 
delivered;  and,  oa  tlM  failUM  to  receive  mes- 
sages, the  agents  made  an  agreement  with  tli* 
third  person  for  an  extension  of  the  option, 
subject  to  the  r(ght  of  tlie  third  person  to 
change  the  contract  price,  and  plaintiff  was  r«- 
goired  to. pay  a  substantial  mm  for  tlie  work 
in  excess  of  the  price  fixed  by  the  original  con" 
tract  the  damages  sustained  by  plaintiff  in 
consequence  of  the  delay  in  the  delivery  ot 
the  messages  w«r*  aubstantial. 

[Ed.  Note.— For  otfaM  cases,  see  Telegrapka 
and  Telephones,  Cent  Dig.  |$  64-68;  Dec  Dig. 
I  67.*] 

9.  Appeal  and  Ebbob  (i  927*)  —  Qubotions 
Reviewable— Evidence, 

The  court  on  appeal,  on  reviewing  a  judg- 
ment of  nenfeuit  must  give  tha  evidence  tiM 
construction  most  favorable  to  plaintiff. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  U  2912,  12917,  8748.  4024; 
Dec  big.  I  927.*]  "       ^ 

10.  Teleqbaphs  and  Telephones  rt  B4*)  — 

CONTBACT   FOB  TBANaUISSION    OF   MESSAGES 
— CpNSirBUCTION. 

A  contract  for  the.  transmission  of  mea. 
sages  by  a  telegraph  company,  stipulating  that, 
to  guard  "against  mistakes  or  delays,  the  send- 
er of  a  message  should  order  It  repeated,"  mad« 
by  the  company  and  printed  aa  all  it*  blanka 
provided  for  the  use  of  the  public  must,  a« 
required  by  Civ.  Code,  {  165^,  be  construed 
moat  strongly  against  the  company;  and  It 
must  t>e  construed  to  provide-  only  fbr  delajra 
and  mistakes  occurring  in  the  forwarding  .«f  a 
message  from  tne  office  where  it  is  received  to 
the  office  where  it  is  written  out  and  made 
ready  for  delivery  to  the  addressee;  and  a  de- 
lay in  the  deliveiy  to  the  addressee  is  not  ex)* 
cused  by  the  failure  of  the  sendee  to  ovder  Oi» 
message  to  be  repeated. 

[Ed.  Note.— For  other  cases,  see  Telegraph* 
and  Telephones,  Cent  Dig.  §1  39-47;  Dec  Dig. 
I  54.*] 

Department  1.  Appeal  from'  Superior' 
Court,  TuolumniB  County;  3.  W.  Hughea,. 
Judge.,, 

Action  by  the  Union  Construction  Compa- 
ny against  the  Western  Union  Telegraph 
Company.  From  a  judgment  for  flefendant,' 
plaintiff  appeals.    Reversed.  ' 

Chlckering  &  Qveaory  and  F.  W.  Street, 
for   appella^     (Barerlj  U'  Bodghead,  for; 

respqndent.  ■      :  '    i 

SHAW,  J.  Xb«  plaintiff  aweala  from  » 
judgment  of  nonsuit 

The  action  Is  to  recover  damagea  ariains 
from  the  alleged  negligence  of  the  dtfend- 
ant  In  failing  to  deliver  two  telegrams  KOt 
to  tibif  plaUttiff'a  agenta  In  San  Francisco. 

The  plaintiff  was  constructing  a  power 
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plant  on  tbe  Stanislaus  river.  In  Tuolumne 
county.     On  October  10,  1906,  it  made  an 
agreement  wltli  the  Bisdon  Iron  &.  Locomo- 
tive Works,  of  San  Francisco,  l>y  which  the 
plaintiff  was  given  the  option  to  close  a  con- 
tract with  said  Iron  Works,  within  90  days 
from  said  date,  for  the  coiistruction  by  said 
Iron  Works  of  a  part  of  the  plant,  consist- 
ing  of  an  additional  pressure  line,  known 
as  the  "Mine  Line,"  at  a  cost  of  $143,000, 
to  be  paid  by  the  plaintiff.     The  right  to 
exercise   this   option    expired,  at   midnight 
of    January    8^    1907.     The    determination 
wbetber  or  not. plaintiff  would  accept  said 
«*ontract  within  that  time  was  committed 
by     plaintiff    to .  its    engineers,    Sanderson 
&   Porter,  «f  ^'ew  York.     Plaintiff's  head- 
quarters for  said  construction.' work  was  at 
Valleclto,  Tuolumne  coimty,   where   H.   F. 
Jackson,  its  mahager,  conducted,  the  work. 
It    also  mafntaiued  au'  office  in   the  Kohl 
building  in  San  Francisco,  In  charge  of  H.. 
P.  Veeder.    A  day  or  two  before  January  8, 
1907,   Jackson   went   to   San  Francisco,  ex- 
pecting there   to   receive  a   telegram  from 
Sanderson  &  Porter,  accepting  or  rejecting 
tbe  contract  offered  by  the,  Iron  Works,  and 
for  the  purpose  of  f)t  once  closing  the  con- 
tract with  the.  Iron  Works,  if  It  were  accept- 
ed.    In  the  afternoon  of  January  8th,  he 
procured  Mr.  Field,  the  agent  of  tbe  Iron 
Works,  to  come  t6  the  office  of  the  plaintiff 
and  remain  in  his  company,  so  as  to  be 
ready  to  receive  the  acceptance  for  the  Iron 
Works.     In  thfe  evening,  a  little  j  before  6 
o'dock,  no  telegram  having  been  received, 
Jadcson  and  Field  went  out  to  dine  togeth- 
er,   leaving  Veeder  in  the   office.     Plaintiff 
endeavored  to  prove  at  the  trial  that  it  was 
arranged  between  them  that  Veeder  should 
remain  in  the  office  for  the  purpose  of  re- 
celvtng  the  expected  telegram,  should  it  ar- 
rive, and  bringing  it  to  Jackson  where  he 
was  dining  with  Field.     The  court  refused 
to  allow  this  evidence,  and  exception  was 
taken  to  the  ruling.    If  it  appears  that  this 
evidence  was  material,  the  error  would  be 
injurious.    In  the  consldera^on  of  the  case, 
therefore,   we  must  assume  that  such  ar- 
rangement was  made. , 

On  that  day  Sanderson  &  Porter  sent  to 
plaintiff,  at  Valleclto,  the  following  tele- 
gram regarding  this  option:  "Wire  Jackson 
that  we  will  exercise  option  on  mine  line 
and  header."  The  plaintiff's  agent  at  Val- 
leclto received  this  telegram,  and  thereupon 
wrote  and  delivered  to  the  agent  o^  the 
Western  Union  Telegraph  Company  at  Val- 
leclto, for  transmission  to  Jaekson  at  San 
Francisco,  the  following  telegram: 

"Valleclto,  Cal.,  Jany.  8,  1907. 
'•H.   F.   Jackson,  909  Kohl  Building,    S. 
F.  Cal.: 

"Hobart  Porter  wires  he  will  exercise  op- 
tion on  mine  line  and  header. 
"[Signed]     Union  Construction  Company." 

'iHa  telSgriam  was  received  by  the  tele- 
graph oompany  at  its  San  Francisco  office 


at  8:35  p.  m.  of  that  day.  It  was  not  deliv- 
ered to  Jackson,  or  to  plaintiff,  untU  after 
9  a.  m.  the  next  day.  Porter  had  left  New 
York  for  California,  and  had  arrived  at  Chi- 
cago, on  January  8th.  He  there  delivered 
to  the  defendant  for  transmission  the  follow- 
ing telegram: 

"Chicago,  Jan.  8,  1907. 

"EL  P.  Veeder,  Kohl  BuiUUng,  San  Frao- 
daco:. 

"Mvise  Jackson  that  we  wired  him  Val- 
leclto to  dose  option  on  mine  Une  and 
header.      .,     .    [Stgned]    EFobart  Porter." 

This  message  was  received  at  the  Ban. 
Frandaco  office  of  the  defendant  at  6:57  p.' 
m.  that  day.  It  waa  not  delivered  until  afb- 
er  9  a.  m.  the  pest  day.  These  are  tbe  two 
messages  which,  it,  is  alleged,  the  defendant 
negligently  failed  to  deliver  on  the  day  on 
which  they  were  received,  at  defendant's  San 
Francisco  office.  The  Valleclto  message  was 
given  to  the  defendant,  by  telephone,  at  San- 
Andreas,  Cal.,  at  7:55  p.  m.  of  January  8tb. 
Tbe  Chicago  message  was  given  to  defend- 
ant for  transmission  at  Chicago  at  7:60  p, 
m.  Chicago  timer  being  tbe  same  as  5:50  p>. 
mi  California  time, 

Tljie  complaint  alleges  that,  after  the  de- 
fendant had  received  the  dispatches  at  its 
San  Frandjico  office,  and  during  the  evening 
of  January  8tb,  the  -plaintiff  inquired  of  the.- 
defendant's  agent  at  that  oSiJce  to  learn, , 
whether  or  not  said  telegrams  had  been  re- 
ceived by  defendant,  and  was  informed  by- 
said  agent, that  they  bad. not  been  received^ 
Jackson  testified,'  for  the  plaintiff,  that  he. 
went  out  to  dine  with.  Field  that  evening, 
and  remained  at  the  restaurant  with  hlai 
until,  nearly  10  o'clock. .  As  stated)  be  was; 
npt  allowed  to  testify  that  he  directed  Veed- , 
er  t;o  atay  at  t^e  offiqe  and  bring  or  send  him 
any  telegrams  that  were , received  .while  be 
was  at  the  restaurant.  The  court  also  re- 
fused to  permit  Iilm  to  testify  that,  during; 
his  absence  at  dinner,  he  had  inquired  of 
Veeder  by  telephone  in  regard  to  the  tele-- 
grams.  Veeder  testified  that  be  remained' 
at  the  plaintiff's  office  after  Jackson  went 
out  to  dine;,  that  Jackson  left  at  6  o'clock;, 
that. he  was  himself  absent  at  dinner  from 
6:30  to  7:15;  that  he  then  stayed  in  the  of- 
fice until  10:15  that  evening;  that  no  tele- 
grams were  received  or  delivered  there  dur- 
ing that  time;  and  that  when  he  reached  the 
office  after  dining  he  looked  about  to  see  if 
a  notice  of  a  telegrafn  had  been  left  during 
his  absence.  Finding  none,  be  then  took 
dovm  the  telephone  and  called  the  central 
telephone  office  to  connect  him  with  tbe  line 
running  to  the  Western  Union  Telegraph 
Company's  office  In  the  city.  The  connection 
was  made,  and  some  one  responded,  appar- 
ently at  that  office.  He  then  inquired  if  that 
was  the  Western  Union  Telegraph  office, 
and  received  through  tbe  receiver  the  an- 
swer, "Yes."  He  did  not  recognize  the  voice 
of  the  person  answering,  and  had  no  means 
of  knowing  that  he  was  connected  with  the ' 
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aefendant's  office,  except  that  he  had  made 
the  call  and   received  the  response  In  the 
usual   and  customary   manner   of  telephone 
communication.     It  was  also  shown.  In  ef- 
fect, that  the  plaintiff  had  a  telephone  In 
Its  office  as  a  part  of  the  public  telephone 
system  then  In  operation  In  San  Francisco; 
that  the  defendant's  office  had  a  like  tele- 
phone connection;    that  the  telephone  com- 
pany had  printed  and  Issued  to  its  subscrib- 
ers the  usual  directory,  showing  the  name, 
address,  and   telephone  number  of  each  of 
its  subscribers,  among  which  were  those  of 
the  plaintiff  and  defendant,  respectively;  and 
that  the  telephone  company  operated  Its  sys- 
tem by  means  of  operators  at  a  central  sta- 
tion to  make  connections  between  subecrlb- 
ere  when   called  on   to   do  so,   and  In   the 
usual  manner.    The  court  refused  to  allow 
testimony  of  the  conversation  over  the  tele- 
phone between  Veeder  and  the  person  an- 
swering for  the  defendant  through  the  re- 
ceiver.   There  Is  a  sort  of  a  suggestion  In 
the  defendant's  brief  that  the  court  was  not 
Informed  of  the  nature  of  the  conversation 
sought  to  be  produced.  'We  do  not  under- 
stand, however,  that  It  Is  claimed  that  it 
was  not  made  to  appear  that  It  related  to 
ths  receipt  of  a  telegram  by  defendant  for 
plaintiff  at  that  time.    In  view  of  the  alle- 
gation,  above  mentioned,   on   that  subject, 
this  must  have  been  understood  by  court 
and  counsel,  and  the  ruling  must  have  been 
made  on  the  theory,  that  such  a  communica- 
tion was  not  admissible  to  prove  the  allega- 
tion. ■ 
■  The  Kohl  building  and  the  defendant's  of- 
fice were  half  ft  lUlii  apart.     A  street  car 
line  was  In  operation -from  a  point  near  the' 
defendant's  office  to  and  beyond  the  Kohl 
building.     The   excuse   offered  by   the   de- 
fendant for  failitig  to  make  delivery  'that 
evening  was  that  It  had  ho  messengers  at 
Its    office    during    the   evening.     The    Kohl 
building  was  in  the  midst  of  the  district  de- 
stroyed by  the  great  flte  of  April,  1906!  and 
ill  January,  1907,  there  were  few  buildings 
near  it  that  were  occupied  In  the  evenings 
after  dark.     The  evidence  offered,  as  will 
presently  be  more  fully  shown,  would  have 
a  tendency  to  prove  gross  negligence  of  the 
defendant  In  relation  to  the  delivery  of  the 
telegrams.    For  that  purpose,  it  was  materi- 
al, and,  In  view  of  the  fact  that  the  court 
may  be  presumed  to  have  granted  the  non- 
suit because  It  believed  no  negligence  was 
proven,  it  was  very  important  to  the  plain- 
tiff.   Its  exclusion  is  assigned  as  error. 

[1,  J]  The  defendant  claims  that,  under  the 
circumstances  we  have  stated,  the  telephone 
conversation  was  not  admissible  as  evidence 
against  it;  that  to  render  it  admissible  it 
should  have  been  proven,  by  better  evidence 
than  was  given,  that  the  person  answering 
the  telephone  call  was  an  agent  of  defend- 
ant authorized  to  act  for  it  In  receiving  and 
answering    the   communication.     It   is,    of 


course^  a  well-settled  and  Just  principle  of 
law  that  no  person  is  bound  by  the  declara- 
tions of  another,  who  is  not  his  agent,  and 
expressly  or  by  Implication  authorized  by 
him  to  make  the  declarations.  Unless  at 
least  prima  facie  evidence  of  such  authori- 
ty appears,  such  conversations  are  not  ad- 
missible. If,  In  the  present  Instance,  there 
is  no  sufficient  evidence  of  the  Identity  of 
the  person  answering  the  call  as  the  agent 
of  the  defendant  at  Its  office,  the  evidence 
was  properly  excluded.  It  may  be  added 
that  the  statement  of  that  persoii  that  he 
was  such  agent  was  not,  In  and  of  Itself, 
competent  evidence  of  th?  agency.  Agency 
is  not  provable  by  the  mere  declarations  of 
the  agent,  not  made  under  oath  or  in  the 
presence  of  the  principal,  unless  communicat- 
ed' to  and  acquiesced  in  by  the  principal. 
We  are  of  the  opinion,  however,  that  there 
was  sufficient  circumstantial  evidence  to 
make  a  prima  facte  case  of  Ideijtlty  and  au.- 
thorlty. 

[3]  The  courts  take  notice  of  discoveries 
and  inventions  that  havie  become  of.  com- 
mon and  general  use.  The  telephone  has 
been  in  common  use  for  more  than  30  years 
past.  For  mapy  years  its  use,  especially  in 
such  latge  cities  as  San  Francisco,  has  beea 
well-nigh  universal,  more  so  than  the.  tele- 
graph, and  almost  as  much  so  as  the  mails. 
The  system  and  method  of  communication 
by  that  means  is  universally  known  among 
business  men.  Practically'  every  business 
house  and  "office,  has  one  or  more  of  such 
Instruments',  and  uses  It  dally  and  frequently, 
tiarge  establishments  maintain  a  local  sys- 
tem, with  a  special  operator  at  their  place 
of  'business,  with,  ear  to  the  receiver,  to  hear 
calls  and  answer  them,  or  connect  the  local 
wli'e  with  the  person  C9.11ed  for,  or  some  one 
authorized  to  act  In  the  particular  matter. 
The  telephone  companies  keep  a  large  force 
of  operators  In  th^lr  central  stations  con- 
stantly engaged  In  connecting  the  wires  of 
the  different  subscribers  who  vrisb  to  speak 
to  each  other.  The  process  of  making  these 
connections  is  so  rapid  and  frequent  that  it 
becomes  almost  mechanical.  The  telephone 
companies  are  engaged  in  public  service  of 
the  same  character  as  that  of  a  telegrapli 
company  or  a  common  cairler,  and  they  are 
i9  like  manner  subject  to  regulation  by  law, 
as  quasi  public  servants-  The  contrivance 
has  been  found  so  satisfactory  in  actual  use 
that  a  large  volume  of  the  Important  busi- 
ness of  the  country  is  now  transacted  by 
means  of  it  It  may,  therefore,  be  assumed 
that,  as  compared  with  the  whole  number, 
the  number  of  mistakes  in  connections  that 
are  not  immediately  discovered  by  both  par- 
ties is  very  small.  These  considerations  are 
matters  of  common  knowledge,  and  they  en- 
ter into  the  question  of  the  Identification  of 
the  defendant's  agent. 

[4]  They  show  that  the  telephone  and  its 
use  liav«  become  so  much  a  part  of  daily 
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life  and  experience  tbat  Innlnesg  carried  on 
over  It  must  be  deemed  to  be  snbject  to  the 
operation  of  the  dlspatable  presumptions  or 
inferences  applicable  to  like  affairs,  as  de- 
clared In  section  1963  of  the  Code  of  Cirll 
Procedure.  We  refer  to  the  following  subdi- 
visions of  that  section:  "That  private  trans- 
actions have  been  fair  and  regular."  Subd. 
19.  'That  the  ordinary  course  of  business 
lias  been  followed."  Subd.  20.  "Th«rt  things 
hAve  happened  according  to  the  ordinary 
course  of  nature  and  tbfe  ordinary  habits 
of  life."  Subd.  28.  These  presumptions  have' 
been  recognized  by  the  courts  and  applied  to 
tbe  cognate  operaltlons  of  the  telegraph  and 
the  post  ofiBce.  If  a  letter  or'  telegram  is 
duly  addressed,  prepaid,  and  delivered  In 
tbe  post  office  receptacle,  or  to  the  telegraph 
company,  there  is  a  disputable  presumption 
of  fact,  arising  from  tbe  almost  invariable 
result,  that  it  has  been  transmitted  and  de- 
llrered  In  regular  course  to  the  person  ad~ 
dressed.  Epplnger  v.  geotti  112  Cal.  371,  42 
Pac.  301,  44  Pac.  723,  63  Am.  St.  Rep.  220; 
Code  Civ.  Proc.  §  19&S,  subd.  24;  1  Greenl. 
on  Ev.  I  40;  1  Elliott  tin  Ev";  |  107;  1  Wig- 
more  on  Bv.  $  95.  For  like  reasons.  If  noth>- 
lag  unusual  occurs  In  the'  process,  there 
would  be  a  disputable  presumption  tbat  a 
request  to  the  central  telephone  operator  to 
connect  the  caller  with  a  named  number  In 
the  directory;  and  to  call  such  subscriber  by' 
means  of  a  bell  or  other  signal,  baa  been 
compiled  with  by  making  the  iHwper  connec- 
tion with  the  number  and  giving  the  neces- 
sary signal  at  the  other  end  of  the  line. 

[i]  f!or  these  reasons,  we  conclude  that 
when  it  appeared  tbat  plaintiff  and  defend* 
ant  each  maintained  a  business  office  in  tbe 
same  dty,  that  each  had  a '  telephone  in  such 
office  connecting.' with  the  same  city  tele- 
phone system,  with  their  respective  names  and 
numbers  in  the  regular  telephone  directory, 
that  plaintiff  called  on  the  operator  at  the 
central  station,  in  the  usual  way,  for  a  con^ 
necUon  with  defendant's  office,  that  8  con- 
nection was  thereupon  made  at  the  central 
station  with'  some  line,  apparently  in'  tbe 
usual  manner,  tbat  some  one  responded  at 
the  other  end  of  tbe  line,  and,  being  asked, 
answered  tbat  tbat  end  was  the  office  of  the 
Western  Union  Telegraph  Company,  th^e 
was  sufficient  prima  facie  proof  that  the 
person  answering  was  tbe  agent  of  tbe  de- 
fmdant  at  its  said  office,  employed  there  by 
it  to  receive  for  it  such  communications  as 
should  come  in  that  manner.  All  of  these 
conditions  were  shown  to  exist  upon  the 
trial  of  this  case,  either  by  direct  evidence, 
or  by  fair  and  reasonable  inference,  or  as 
matters  of  judicial  knowledge. 

The  question  has  never  heretofore  been 
considered  by  this  court.  It  has  frequently 
arisen  In  other  states,  and  the  decisions  in 
the  main  support  our  conclusion.  The  fol- 
lowing cases,  in  effect  declare  the  rule  to  be 
as  we  have  stated  It:    Wolfe  t.  Railway  Co. 


(1888)  07  Mo.  481,  11  S.  W.  49,  3  I..  R.  A. 
539,  10  Am.  St  Rep.  331;  Globe  P.  Co.  v. 
Stahl  (1886)  23  Mo.  App.  451;  Guest  v.  Han- 
nibal, etc.,  Co.  (1898)  77  Mo.  App.  262;  Kan- 
sas C.  S.  Co.  V.  Standard  W.  Co.  (1007)  123 
Mo.  App.  13.  99  S.  W.  765;  Star  B.  Co.  v. 
Cleveland  F.  Co.  (1907)  128  Mo.  App.  617, 
109  S.  W.  802;    Rock  I.,  etc.,  Co.  v.  Potter 

(1889)  36  III.  App.  592;  Rogers  Grain  Co.  v. 
Tantoa  (1907)  136  111:  App.  533 ;  Godab:  v. 
Hamilton,  N.  B.  a907)  225  111.  572y  80  Nt  B. . 
407,  116  Am.  St.  Rep.  172,  8  Ann.  Cas.  447; 
General  H.  Boc.  v.  New  Haven  Co.  (1907) 
79  Conn.  581,  65  Atl.  1065,  118  Am.  St  Rep. 
173,  9  Ann.  Cas.  168;  Knickerbocker  ICe  Co. 
V.  Gardiner  Co.  (1908)  107  Md.  571,  69  Aa 
405,  16  L.  R.  A.  (N.  S.)  746;  MlUer  v.  Lelb 
(1909)  100  Md.  426,  72  Ati.  466;  Conkllng  v. 
Standatd  O.  Co.  (1908)  138  Iowa,  696,  116 
N.  W.  822;  Western  U.  T.  Co.  v.  Rowell 
(1907)  153  Ala.  314,  45  South.  73;  Barrett 
V;  Magner  (1908)  106  Minn.  120,  117  N.  W. 
246;  Hol3hauer  v.  Sheeny  (1907)  127  Ky. 
36,  104  S.  W.  1034;  GlllUand  v.  Southerh  R. 
Co.  (1910)  85  S.  C,  36,  67  8.  E.  20,  27  I*  R. 
A.  (N.  S.)  1106,  137  Am.  St  Rep.  861. 

There  are  a  few  decisions  to  the  contrary. 
Young  V.  Seattle  T.  Co.  (1903)  33  Wash.  225,  • 
74  Pac.  376,  68  L.  R.  A,  988,  09  Am.  St  Rap. 
942,  Planters',  etc.,  Co.  v.  Western  U.  T.  Co. 
(1906)  126  Ga.  621,  55  S.  B.  495,  6  L.  R;  A, 
(N.  S.)  1180,  Murphy  v.  Jadi,  142  N.  T.  216, 
36  N.  E.  882,  40  Am.  St  Rep.  500,  and  Ober- 
man  B.  Co.  v.  Adams,  36  III.  App.  540,  take 
tbe  opposite  view.  Oberman  v.  Adams,  so 
far  as  applicable  here,  is  overruled  by  the 
later  case  In  tbe  Court  of  Appeals  and  tb» 
Supreme  Court  of  Illinois,  above  dited.  In 
Murphy  V.  Jack,  the  point  received  sligbt  at- 
tention. The  other  two  cases,  as  is  pointed 
out  to  6  L.  R.  A.  (N.  S.)  1180,  in  a  note  to 
the  Georgia  case,  are  contrary  to  tbe  weight 
of  authority.  The  respondent  cites  the  fol-' 
lowing  cases,  claiming  that  they  also  are 
contrary  to  tbe  rule  we  have  announced: 
People  V.  McKane,  143  N.  Y.  474,  38  N.  B. 
950;  Stepp  v.  State,  31  Tex.  Or.  R  349,  20 
S.  W.  753;  People  v.  StroUo,  191  N.  T.  42, 
83  N.  B.  573;  Deerlng  Co.  v.  Shumplk,  67 
Minn.  348,  69  N.  W.  1088;  Harrison  G.  Co. 
V.  Penn.  R  Co.,  145  Mich.  712,  108  N.  W. 
1081;  Lord  Electric  Co.  v.  Morrill,  178  Mass. 
304,  59  N.  E.  807.  In  each  of  these  cases 
there  was  either  a  recognition  of  tbe  voice 
of  the  other  party,  or  other  sufficient  evi- 
dence of  bis  Identity;  and  tbe  remarks  in- 
dicating a  contrary  doctrine  than  here  stat- 
ed are  obiter  dictum.  The  Minnesota  case, 
so  far  as  it  Is  contrary  to  the  main  current 
of  authority,  is,  In  effect,  overruled  by  the 
later  decision  in  Barrett  v.  Magner,  supra. 

In  the  application  of  the  rule,  many  of 
the  conditions  we  have  mentioned  are  usu- 
ally deemed  matters  of  Judicial  knowledge, 
or  as  implied  from  other  facts,  and  are  not 
expressly  shown.  The  general  rule,  as  gath- 
ered from  the  foregoing  decisions,  Is  that) 
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whece  it  Is  BboTvn  that  the  wltneBs  called  up 
the  other  party  at  his  place  of  buslnees 
through  the  central  station  with  which  both 
were  connected,  and  received  a  response  as 
In  the  usual  course  of  business  over  the  tele- 
phone, this  is  sufficient  prima  facie  Identifi- 
cation of  the  speaker  at  the  other  end  of 
the  line  as  the  party  called,  or  his  authoris- 
ed agent;  and  that,  upon  such  proof,  the 
ensuing  conversation.  If  otherwise  admissi- 
ble, may  be  testified  to  by  the  witness.  It  Is 
proper  to  add  that  the  weight  of  such  evi- 
dence depends  largely  upon  the  circumstanc- 
es of  each  case,  and  is  always  a  question  for 
the  trial  court  or  Jury.  The  court  below 
erred  In  excluding  the  evidence  of  Veeder 
and  Jadcson  relating  to  this  subject. 

Each  of  the  messages  in  question  were 
wrlttm  upon  a  blank  provided  by  the  de- 
fendant, containing  a  contract  purporting  to 
exempt  It  from  liability  for  damages  In  ex- 
cess of  the  charges  for  transmission.  It  Is 
claimed  that  this  relieves  the  defendant 
from  the  damages  here  claimed.  The  con- 
tract Is  as  follows:  "To  guard  against  mis- 
takes or  delays,  the  sender  of  a  message 
should  order  it  repeated ;  that  Is,  telegraph- 
ed back  to  the  originating  ofQce  for  compari- 
son. For  this,  one-half  the  regular  rate  is 
charged  In  addition.  It  is  agreed  between 
the  sender  of  the  following  message  and  this 
company,  that  said  company  shall  not  be  lia- 
ble for  mistakes  or  delays  In  transmission 
or  delivery,  or  for  nondelivery  of  any  itnre- 
peated  message,  beyond  the  amount  received 
for  sending  the  same;  nor  for  any  mistakes 
or.  delays  In  the  delivery  of  any  repeated 
message,  beyond,  fifty  times  the  sum  receiv- 
ed for  sending  the  same,  unless  specially  In- 
sured, nor  In  any  case  for  delays  arising 
from  unavoidable  intorrnptlon .  in .  the  work- 
ing of  Its  lines,  or  for  errors  In  cipher  or 
obscure  messages.  •  *  *  Correctness  In 
the  transmission  of  a  message  to  any  point 
on  the  lines  of  this  company  cam  be  insured 
by  contract  In  writing,  :  stating  agreed 
amount  of  risk,,  end  payment  of  premium 
thereon,  at  the  following  ratee.  In  addition 
to  the  usual  charges  for  repeated  messages, 
vis.,  one  per  c«it.,  for  any  distance  not  ex- 
ceeding 1,000  nrlles,  and  two  per  cent  for 
any  greater  distance." 

This  contract  is  Identical  with  those  con- 
sidered by  this  court  in  Hart  v.  Western  U. 
T.  Co.,  66  CaL  581,  6  Pac.  637,  56  Am.  Rep. 
U9,  Redlngton  v.  Pacific  P.  T.  C.  Co.,  107 
Cal.  321,  40  Pac.  432,  48  Am.  St  Bep.  132, 
and  Colt  v.  Western  U.  T.  Co.,  130  Cal,  661, 
68  Pac.  84,  53  L.  R.  A.  678,  80  Am.  St.  Rep. 
153,  except  that  the  words  ^'whether  happen- 
ing by  negligence  of  its  servants  or  other- 
wise," occurred  In  those  messages  In  the  sec- 
ond paragraph  Immediately  after  the  words 
"unrepeated  message,"  and  before  the  word 
"beyond."  It  was  decided  in  those  cases 
that  the  taking  of  such  contract  was  a  rea- 
sonable precaution  hy  the  company ;  that  it 


was  lawful  and  binding  upon  all  senders  of 
messages  who  assented  to  it;  and  that  it 
exempted  the  telegraph  company  from  lia- 
bility, except  as  stated,  for  any  cause  except 
willful  misconduct  or  gross  negligence. 

It  is  admitted  that  the  usual  tolls  for  such 
messages  were  in  each  Instance  paid  to  the 
defendant,  and  that  each  was  an  unrepeated 
message.  Upon  the  trial,  however,  the  plain- 
tiff expressly  waived  any  claim  for  the 
amount  of  the  tolls  paid  as  damages.  For 
this  reason,  If  no  further  damage  appeared, 
the  court  below  was  justified  in  granting  the 
nonsuit 

(S,  7]  The  message  from  Porter  at  Chicago 
to  Veeder  at  the  Kohl  bulldhig  in  San  Fran- 
cisco was  received  at  the  main  office  of  the 
defendant  in  the  Ferry  building  in  San 
Francisco  at  6;57  p.  m.  of  January  8th.  The 
defendant  claims  that  this  was  not  proven. 
The  evidence  shows,  however,  that  a  note  of 
that  time  was  made  by  the  defendant  upon 
the  copy  of  tiie  message  delivered  by  it  to 
Veeder;  and,  from  what  was  said  at  the 
trial,  concerning  this  fact,  by  the  court  and 
counsel,  It  la  a  fair  inference  that  these  fig- 
ures were  intended  by  the  defendant  as  a 
note  of  the  hour  and  minute  of  the  arrival 
of  the.measase  at  its  office  in  the  Feny 
building.  It  therefore  constitutes  evidence  of 
that  effect  Street  cars  were  then  running 
frequently  from  a  point  near  the  Ferry 
building,  along  California  street  and  directly 
in  front  of  the  Kohl  building,  to  which  the 
message  was  directed.  Acoocdlng  to  the  evl> 
dence  offered  and  improperly  excluded,  we 
must  asstime  that  the  plaintiff  would  have 
been  able  to  prove  thereby  that,  within  half 
anhonr  after  defendant  had  received  this 
message,  and  while  the  copy  for  d^very 
was  lying  among  the.  messages  In  its  posses- . 
slon  at  the  Ferry  building  office,  and  then 
awaiting  delivery,  Veeder  inquired  of  de- 
fendant's agent  at  said  office  to  learn  If  such 
message  had  been  received  by  the  defmdanl; 
and  that  he  was  informed  by  defendant's 
agent  that  none  such  had  been  received. 
After  receiving  this  Information  that  the 
telegram  was  important,  and  that  Veeder 
could  be  eomihunicated  with  by  telephone, 
the  defendant  failed  to  deliver  either  this 
telegram,  or  the  one  received  later  from 
Jackson,  apparently  on  the  same  subject,  on 
that  evening,  and,  so  fBr  as  appears,  made 
no  effort  to  do  so,  or  to  inform  Veeder.  there- 
of. If  these  facts  had  been  proven,  they 
would  have  tended  to  prove  gross  neglect  on 
the  part  of  the  defendant  In  failing  to  de- 
liver the  Veedor  message  on  that  day,  or  to 
Inform  Veeder  of  Its  arrival.  Such  evidence 
would  support  a  finding  of  gross  negligence. 
It  is  fully  as  strong  as  that  held  sufficient 
in  Redlngton  v.  Pacific  P.  T.  C.  Co.,  supra. 
It  follows,  therefore,  that,  under  any  tenable 
theory  of  the  effect  of  the  contract  the 
plaintiff  was  deprived  of  the  opportunity  of 
proving  such  gross  negligence. 
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-  [I,  I]  'TIi«- respondent  contends  th«t  tbe  ev- 
idence does  not  sbovr  that  tbe  plaintiff  bas 
snatained  any  damage^  except  tp  tb«  amount 
of  tbe  cbarges,  wbicb^^as  above  stated,  tbe 
plaintiff  waived.  Taking  ^tbe  evidence  as  a 
wbole,  It  la  plain  tliat,  if  eitber  message  Iiad 
been  received  by  tbe  plaintiff's  agents,  dur- 
ing tbe  evening  of  January  8tb,  tbe  option 
would  bave  been  exercised  by  tbem:  on^  be- 
balf  of  tbe  plaintiff.  Ip  tbat  event  tbe  Iron 
Works  would  bave  been  bound  to  f umisb  tbe 
pipe  and  construct  tbe  mine  line  for  |143,- 
OOO.  After  waiting  until, late  tbat  evening 
tor  tbe  expected  telegram,  Jackson  and  Field 
agreed  tbat  tbe  option  sbould  be  extended 
tor  an  additional  period  of  15  days,  but. tbat 
the  Iron  Works  abould  be  entitled  to  ebaxkge 
tbe  price  mentloaed  in  said  contract  Witb- 
In  tbe  16  days  thus  allowed,  tbe  plaintiff 
and  tbe  Rledon  Iron  Works  agreed  to  and 
executed  a  modification  of  tbe  contract  Tbe 
evidence  sbows  tbat  this  was  tbe  best  con- 
tract tbe  plaintiff  could  obtain  for  the  mine 
line.  By  Its  provisions  tbe  price  for  the 
mine  line,  Instead  of  being  fixed  at  $143,000, 
was  to  be  at  tbe,  rate  of  8  cents  per  pound 
for  tbe  weight  pf  metal  furnished  for  the 
mine  line.  Jackson  testified  tbat  this  change 
added  to  tbe  price  of  the  mine  line  the  sum 
of  $21,252  In  excess  of  the  sum  of  $143,000 
fixed  by  the  first  contract  He  further  tes- 
tified tbat  the .  price  of  steel  had  raised  In 
the  Interval  between  tbe  making  of  the  first 
contract  and  the  8tb  day.  of  January  about 
one-quarter  to  one-half  a  cent  There  was 
a  provision  in  the  first  contract  that.  If  the 
price  of  steel  rose  before  the  option  was  ex- 
ercised, tbe  price  fixed  sbould  be  increased 
accordingly. '  Jackson  stated  that  be  was 
not  sure  that  the  increase  was  no  more  than 
half  a  cent  per  pound.  From  this  respond- 
ent argues  tbat  the  actual  advance  may  have 
been  enough  to  cover  tbe  difference  In  prite 
between  tbe  twe  'Contracts,  and  hence  that 
no  loes  was  shown.  -  It  is  apparmt  However, 
from-  all  of  tbe  evidence  that  Jackson  did 
not  intend  to  suggest  tbat  .so^  great  an  ad- 
vance was.  made  as  would  be  necessary  to 
cover  this  difference.  It  would  have  requtr'- 
ed  a  raise  of  1^  cents  per  pound  to  have 
had  tbat  effect  His  remark  was  evidently 
li^ended  as  a  m.nre  suggestion  tbat  there 
pras  some  raise  in  the  price  of  stcti,  which 
would  bave  increased  somewhat  the  i^ted 
price  in  the  original  contract  ;Suc!h  is  the 
fair  Inference'  from  the  wbole  testimony, 
and,  upon  a  motion  for  nonsuit,  all  reason- 
able inferences  must  be  resirived  in  favor  of 
tbe  plaintiff.  We  add  that  In  stating  tbe 
effect  of  the  evidence  we  have  kept  In  mind 
tbe  mle  .in' motions  for  nonsuit,  and  bave 
accordingly  given  ft  the  construction  most 
favoraUe  to  tbe  plataitlff.  We  think  a  sub- 
■tantlal  loss  and  damage  from  tbe  failure 
to  exercise  tbe  option  on  January  8tb  was 
lofllciently  shown. 


The  California  dedslons,  above  «i1]ed,^are 
all  cases  of  mistakes  made  In.  tbe  words  of 
the  message  In  transmitting  it  through  the 
wires,  or  In  receiving  It  at  the  office  of  Its 
destination.  The  negligence  complained  of 
in  the  present  case  is  a  delay  In  tbe  delivery 
of  the  message  after  It  had  been  correctly 
transmitted.  The  i^alntiff  contends  that 
there  Is  an. obvious  distinction  between  er- 
rors or  delays  In  transmission  and  a  delay  In 
the  delivery  ot-  a  message  after  Ita  arrival 
It  is  argued  that,  since  the  repeating  of  a 
message  would  bave  no  tendency  to  prevent 
a  delay  In  delivery,  but  merely  secures  ac- 
curacy in  transmlBsien,  It  lias,  no  logical  re- 
lation .to  any  other  object;  tbat,  as  the  pro- 
vision for  insn  ranee  applies  only  to  accuracy 
of  transmlssloD,  and  tbe  contract  as  a  wbole 
affords .  the  sendM  no  means  of  protection 
against  a  delay  In  the  subsequent  delivery, 
tbe  question  of  the  reasonableness  of  such 
a  contract,  and  Its  accordance  witb  public 
policy,  Is  not  settled  by  said  decisions.  Able 
and  exhaustive  arguments  are  presented  on 
each  side  of  this  question., 
.  The  question'  whether  tbe  restriction  of 
liability  for  errors  in  transmission  is  void, 
because,  eobtrary  to  public  policy,  bas  pro^ 
duced  An.  unusual  conflict  In  the  authorities. 
In  a:  comparatively  few  Jurisdictions  outside 
of  California,  the. contract  is  declared  to  be 
valid,  unless  there  is  gross  negligence  .  oT 
willful  misconduct  These  are  as  follows: 
Maryland,  In  U.  S.  Telegraph  Co.  v.  Gllder- 
sleve,  29  Md.  232,  96  Am.  Dec.  519;  Massa. 
chaaetts,  in  Wbeelock  v.  Postal,  etc.,  Co.) 
197  Mass.  125,  83  N.  E.  313,  14  Ann.  Cas. 
188;.  Michigan,  in  Blrkett  v.  W.  U.  T.  Co., 
108'  Mich.  3ei,  61  N.  W.  845,  33  L.  R.  A.  404, 
50  Am.  St  Rep..  374;  New  York,  In  Halated 
V.  Postal,  etC.iCo.,  193  N.  T.,  SOS,  85  N.  E. 
1078,  19  Ia  R.  A.  (N.  S.)  1021,  127  Am.  St 
Rep.  952;  Rhode  Isllmd,' in  Stone  v.. Postal, 
etc.,  Co.,  31  R.  I.  180,  76  Atl.  762;  Texas,  In 
Womnck  V.  W.  U.  T.  Co;,  58  T€(x..l76,  44  Am. 
Rep;  614:;  the  United  States. Supceme  Court, 
to. Primrose  v.  W.  U.  T.  Co.,' 154  U.  S.  1,  14 
Sup.  Ct  1098,  '381  U  Bd.r883;  and  In  Eng- 
land, McAndrew  v.  Telegraph  Co.,  17  Com. 
B.  8,'  25.  L.  J.  C.  Bj  2S.  In  South  Dakota 
and  Kansas,  there 'are  decisions  which  cbn> 
cede  its  validity  for  the  purposes  of  the  casoj 
but  affirm  ^the  Judgment  against  the  com- 
pany; on  the  ground'  that  gross  negligence 
waa  proved.  Lothian  v.  W.  U.  T.  Co.,  26  8. 
D.  319,  128  N.  W.  621;  W.  V.  T.  Co.  V.  Crall, 
38  Kan.  688,  17  Pac.  309,  6  Am.  St  Rep.  79S. 
Pennsylvania  decisions  seem  to  conflict  with 
each  other.  Passraore  v.  W.  U.  T.  Co.,  78 
Pa.  238,  treats  Uie  case  as  an  action  In  tort, 
and  seems  to  hold'  such  contract  valid  as  a 
tuld  of  business,  the  violation  of  which  by 
this  sender  will  exonerate  the  company,  as 
in  a  case  of  contributory  negligence.  In  the 
later  case  of  BaUey  v.  W.  U.  T.  Co.,  227  Pa. 
629,  76  Afl.  789,  19  Ann.  Cas.  895.  the  couit 
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states  the  rule  to  be  settled  tbat  a  tel^rraph  ] 
company  "cannot  stipulate  for  exemption 
from  liability  caused  by  Its  own  negligence." 
For  the  opposite  side,  the  following  states 
declare  such  contracts  to  be  against  public 
policy  and  void  as  a  protection  to  the  com- 
pany against  its  own  ordinary  negligence. 
We  cite  but  one  case  from  each  state:  Ala- 
bama, in  American,  etc.,  Co.  t.  Dangberty, 
89  Ala.  196,  7  South.  660;  Arkansas,  in  W. 
D.  T.  Co.  V.  Short,  53  Ark.  440,  14  S.  W.  649, 

9  L.  R.  A.  744;  Florida,  in  W.  U.  T.  Co.  v. 
Milton,  53  Fla.  496,  43  South.  495,  11  L.  R. 
A.  (N.  S.)  560,  125  Am.  St  Rep.  1077;  Geor- 
gia, in  W.  U.  T.  Co.  T.  Blanchard,  68  Oa. 
299,  45  Am.  Rep.  480;  Illinois,  in  W.  C.  T. 
Co.  V.  Tyler,  74  111.  168,  24  Am.  Rep.  279; 
Indiana,  In  W.  U.  T.  Co.  v.  Meredith,  95 
Ind.  94;  Idaho,  in  Strong  v.  W.  U.  T.  Co.,  18 
Idaho,  3S9.  109  Pac.  910,  30  L.  R.  A.  (N.  S.) 
409,  Ann.  Cas.  1912A,  55;  Iowa,  in  Hark- 
ness  V.  W.  U.  T.  Co.,  73  Iowa,  193,  84  N.  W. 
811,  5  Am.  St  Rep.  672 ;  Kentucky,  in  W. 
U.  T.  Co.  T.  Eubanks,  100  Ky.  601,  38  S.  W. 
1068,  36  L.  R.  A.  711,  66  Am.  St  Rep.  361 ; 
Maine,  in  Ayer  v.  W.  U.  T.  Co.,  79  Me.  497, 

10  Atl.  495,  1  Am.  St  Rep.  353;  Mississippi, 
in  Postal,  etc.,  Co.  v.  WeUs,  82  Miss.  740,  35 
South.  190;  Missouri,  in  Reed  v.  W.  U.  T. 
Co.,  135  Mo.  668,  37  S.  W.  904,  34  L.  R.  A. 
492,  58  Am.  St  Rep.  609;  New  Mexico,  in 
W.  U.  T.  Co.  V.  LongwlU,  5  M.  M.  308,  21 
Pac.  339;  North  Carolina,  in  WUllamson  v. 
Postal,  etc.,  Co.,  151  N.  C.  228,  65  S.  B.  974, 
overruling  Lassiter  v.  Telegraph  Co.,  89  N. 
O.  334,  on  this  point;  Ohio,  In  Telegraph  Co. 
y.  Griawold,  37  Ohio  St  313,  41  Am.  Rep. 
500;  Oklahoma,  In  Blackwell  v.  W.  U. 
T.  Co.,  17  OkL  381,  89  Pac.  235,  10  Ann. 
Cas.  855;  Tennessee,  in  Pepper  v.  Tele- 
graph Co.,  87  Tenn.  559,  11  8.  W.  783, 
4  L.  R.  A.  660,  10  Am.  St  Rep.  699;  Utah, 
In  Wertz  v.  W.  U.  T.  Co.,  7  Utah,  449, 
27  Pac.  172,  13  L.  R.  A.  510;  Vermont,  In 
Glllls  V.  W.  U.  T.  Co.,  61  Vt  466,  17  AO. 
736,  4  L.  R.  A.  611,  15  Am.  St  Rep.  917; 
Wisconsin,  In  Fox  v.  Postal,  etc,  Co.,  138 
Wis.  648,  120  N.  W.  399,  28  Ii.  R.  A.  (N.  8.) 
490. 

In  this  connection  It  may  be  obserred  that 
it  is  somewhat  difficult  to  reconcile  the  Cali- 
fornia decisions  with  our  Civil  Code.  Sec- 
tion 2162  provides  that  "a  carrier  of  mes- 
sages for  reward  must  use  great  care  and 
diligence  in  the  transmission  and  delivery  of 
messages."  Section  1667  declares  that  a 
contract  which  is  contrary  to  an  express 
provision  of  law,  or  to  the  policy  of  express 
Ic^w,  is  unlawfuL  Section  1668  declares  that 
"all  contracts  which  have  for  their  object, 
directly  or  indirectly,  tO:  exempt  any  one 
from  responsibility  for  his  own  *  .  *  * 
violation  of  law,  whether  willful  or  negli- 
gent, are  against  the  policy  of  the  law."  It 
is  essential  to  the  legal  existence  of  a  con- 
tract— that  Is,  to  it^  repogpltioQ  by  the  law 
as  a  contract — that  It  shall  have  a  lawful 


object.  Section  1550.  Where  the  object  of 
a  contract  is  unlawful,  the  contract  is  void. 
Section  1598.  It  seems  clear  that  if  the  law 
requires  the  telegraph  company  to  use  great 
care  and  diligence  In  the  transmission  and 
delivery  of  messages,  and  the  object  of  this 
contract,  directly  or  indirectly,  is  to  relieve 
it  from  responsibility  for  the  damages  caus- 
ed by  its  failure  to  use  great  care  and  dili- 
gence In  so  doing,  or.  In  other  words|  by  its 
negligent  violation  of  section  2162,  then,  by 
the  express  provision  of  section  1668,  the 
contract  is  against  the  policy  of  the  law.-  If 
that  be  the  case,  section  16d7  makes  it  un- 
lawful, and  section  1598  declares  that  it  Is 
void.  A  person  guilty  of  ordinary  negligence 
has  certainly  failed  to  use  great  care  and 
diligence.  It  appears  logically  to  follow 
that  a  decision  that  such  a  contract  will  ex- 
empt the  company  from  everything,  except 
gross  negligence  or  willful  misconduct,  is  di- 
rectly in  the  teeth  of  these  statutory  provi- 
sions. There  is  much  force  in  the  statement 
which  Justice  Ross,  the  author  of  the  opin- 
ion in  Hart  t.  W.  U.  T.  Co.,  supra,  after- 
wards made,  as  Judge  of  the  United  States 
Circuit  Court,  In  W.  U.  T.  Co.  t^  Cook,  61 
Fed.  629,  9  C.  C.  A.  684,  declaring  a  contrary 
doctrine,  as  follows:  "It  would  be  against 
reason  and  public  policy  to  hold  that  It  Is 
permissible  for  such  a  company  to  stipulate 
for  Immunity  from  liability  for  a  failure  to 
exercise  the  care  and  diligence  that  the  stat- 
ute under  whldi  It  operates  d^Iares  It  shall 
exercise." 

[10]  Under  these  circumstances,  we  may 
consider  whether  or  not  the  contract  in  ques- 
tion should  be  construed  to  apply  to  delays 
In  delivery  of  a  message  which  has  been  cor- 
rectly transmitted.  These  contracts  are  pre- 
pared by  the  telegraph  company  and  printed 
upon  all  of  its  blanks  provided  for  the  use 
of  the  public.  They  are  not  often  the  result 
of  negotiation  between  the  parties.  The 
sender  has  no  choice,  nor  any  reasonable  op- 
portunity to  make  terms  not  specified  in  the 
printed  contract  Although  he  does  not  sign 
it,  he  is  presumed  to  have  seen  it;  and  from 
his  failure  to  object  he  Is  taken  to  have  as- 
sented to  It  Hence,  If  It  Is  uncertain  In  any 
particular.  Its  language  on  that  point  is  to 
be  Interpreted  most  strongly  against  the  com- 
pany. Civ.  Code,  I  1654.  The  subject  to 
which  it  was  intended  to  relate  and  the  de- 
lays and  mistakes  against  which  it  was  In- 
tended to  provide  are  shown  by  the  opening 
words,  to  wit:  "To  guard  against  mistakes 
or  delays,  the  sender  of  a  message  should 
order  It  repeated."  Where  a  guard  Is  offer'' 
ed  against  mistakes  and  delays,  which  are 
not  more  particularly  described,  a  reason- 
able construction  of  the  language  Is  that  the 
mistakes  and  delays  Intended  are  those 
which  the  proposed  guard  would  prevent;  ta 
this  case,  mistakes  and  delays  which  a  repe- 
tition of  the  message  would  disclose,  so  that 
they    could    be    immediately    corrected    or 
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avoided.  That  this  was  the  object  and 
meaning  of  the  contraot  la  further  shown  by 
the  flniil  proposal  to  insure  "correctness  In 
the  transmission  of  a  message  to  any  point 
on  the  lines  of  this  company."  This  lan- 
guage does  not  suggest,  as  some  of  the  deci- 
sions holding  the  contract  valid  Intimate, 
promptness  In  delivery  after  arrival.  It 
plainly  confines  the  Insurance  to  the  sub- 
ject of  correctness  or  accuracy  in  transmit- 
ting it  to  the  company's  delivering  office  on 
its  lines,  and  does  not  refer  to  delays  in  sub- 
sequent delivery.  The  company  has  power 
only  to  make  reasonable  regulations.  If  the 
condition  sought  to  be  imposed  requires  an 
act  to  be  done  to  protect  the  sender  against 
a  certain  mischance,  and  such  act  would 
hare  no  tendency  to  dp  so,  the  regulation 
could  not  be  deemed  reasonable.  The  con- 
tract should,  therefore,  not  receive  this  con- 
struction, unless  no  other  meaning  can  rea- 
sonably be  deduced.  For  these  reasons  it 
should  be  interpreted  to  provide  only  for  der 
lays  and  mistakes  occurring  in  the  forward- 
ing of  a  message  from  the  company's  desk, 
where  It  is  received  from  the  sender,  to  the 
company's  office,  where  it  is  written  out  and 
made  ready  for  delivery  to  the  addressee. 

There  are  some  cases  in  the  states,  which 
hold  the  contract  valid  a$  to  errors  in  trans- 
mission, which  extend  the  rule  to  delays  in 
subsequent  delivery.  But  the  better  reason 
and  the  greater  number  of  cases  uphold  the 
views  we  have  stated.  In  Texas  the  con- 
tract is  held  valid  as  to  mistakes  la  trans- 
mission, but  Invalid  with  respect  to  delays 
in  delivery.  Gulf,  etc.,  Co.  v.  Wilson,  68 
Tex.  741,  7  S.  W.  653;  W.  U.  T.  Co.  v.  Ben- 
nett (Tex.  Civ.  App.)  124  S.  W.  154.  In 
Barnes  v.  W.  U.  T.  Co.,  24  Nev.  140,  50  Pac. 
438,  77  Am.  St  Rep.  791,  and  W.  U.  T.  Co. 
V.  Graham,  1  Colo.  234,  9  Am.  Rep.  136,  it  is 
conceded  that  it  is  valid  against  errors  in 
transmission,  but  held  to  be  void  as  to  de- 
lays in  delivery.  In  all  of  these  cases  the 
distinction  we  have  pointed  out  is  held  to  be 
good.  In  Box  V.  Postal  T.  Co.,  165  Fed.  138, 
91  C.  C.  A.  172,  28  L.  R.  A.  (N.  S.)  666,  the 
court  says:  "Although  the  regulation  pur- 
ports to  be  made  to  guard  against  mistakes 
or  delays,  it  should  be  construed  to  refer  to 
such  mistakes  or  delays  as  could  be  correct- 
ed or  avoided  by  repetition  or  Comparison." 
In  Beatty  v.  W.  U.  T.  Co.,  52  W.  Va.  412, 
44  g.  E.  310,  the  court  declares  that  "this 
condition  has  no  relevancy,  except  as  to  such 
failure  or  error  as  might  be  cured  by  repe- 
tition; It  is  only  to  errors  preventable  by 
repetition  that  such  a  condition  logically  ap- 
plies." The  company  in  that  case  was  held 
liable  for  a  negligent  failure  to  deliver,  not- 
withstanding the  contract  in  question. 

The  Judgment  is  reversed. 

We  concur:   Sr.OSS,  J.;   AXGELLOTTI,  J. 


TAYTX)R  r.  PARLING.      (Civ.   1,117.) 

(District  Court  of  Appeal,  First  District,  Cali- 
fornia.    June  4,  1912.) 

1.  Appeal  and  Error  (i  113*)— Appealabix 
Order— Kefi-sal  to  Vacate  .Tudoment. 

An  order  dpnying  the  motion  under  Code 
Civ.  Proc.  IS  6C3,  663a,  to  vacate  and  set  aside, 
as  not  supported  by  the  facts  found,  the  judg- 
ment rendered  nnd  entered,  is  within  section 
963,  declaring  appealable  any  special  order  aft- 
er judgment. 

[Ed.  Note. — For  other  cnses.  see  Appeal  and 
Error,   Cent.    Dig.   {§   758-785;    Dec.    Dig.   | 

2.  Husband    and    Wife    (f    239*)  — Action 
Against  Wife— Joinder  of  HusnAND. 

The  fact  that  one  sued  alone  for  conver- 
sion was  a  tnarxied  woman  not  living  separate 
and  apart  from  her  husband,  requiring,  under 

Erovision  of  Code  Civ.  Proc.  i  370,  tliat  her 
uaband  be  joined  as  a  defendant,  being  plead- 
ed by  the  answer  and  found  by  the  court,  de- 
feats right  to  recover  against  her  in  such  ac- 
tion.    ' 

[Rd.  Note.— For  other  cases,  see  Hasband 
and  Wife,  Cent  Dig.  |  856;   Dec.  Dig.  |  239.*] 

Appeal  from  Superior  Court,  City  and 
County  of  San  Francisco;  Franklin  J.  Cole, 
Judge. 

Action  by  Catherine  M.  Taylor,  adminis- 
tratrix of  Catherine  Kenny,  deceased,  against 
Agues  Darling.  From  an  order  denying  her 
motion,  defendant  .appeals.  Reversed,  and 
motion  ordered  granted. 

George  A.  Connolly,  for  appellant  Neal 
Power,  for  respondent 

HALL,  J.  [1]  This  is  an  appeal  from  an 
order  made  after  final  judgment  denying 
defendant's  motion  made  under  sections  663 
and  663a  of  the  Code  of  Civil  Procedure  to 
vacate  and  set  aside  the  Judgment  rendered 
and  entered  against  defendant  as  not  sup- 
ported by  the  facts  found. 

1.  The  contention  of  respondent  that  such 
order  is  not  appealable  is  fully  answered  by 
the  cases  of  Bond  v.  United  Railroads,  159 
Cal.  270,  113  Pac.  366,  Condon  v.  Donobue, 
160  Cal.  749,  118  Pac.  113,  and  Rahmel  v. 
Lehndorff,  142  Cal.  681,  76  Pac.  659,  65  I* 
R.  A.  88,  100  Am.  St  Rep.  154.  The  order 
denying  such  a  motion  is  one  made  after 
final  Judgment,  and  is  appealable  under  the 
provisions  of  section  963,  Code  of  Civil  Pro- 
cedure. 

[2]  2.  Defendant  was  sued  alone  for  the  al- 
leged conversion  of  $1,000.  She  answered 
and  pleaded  In  abatement  that  she  "is  a  mar- 
ried woman,  not  living  separate  and  apart, 
or  separate  or  apart,  from  her  husband,  and 
that  her  husband  has  not  been  made  a  par- 
ty to  this  action,"  and  the  court  found  this 
allegation  of  her  answer  to  be  true,  but 
nevertheless  rendered  Judgment  against  her 
as  prayed  for.  A  married  woman  not  living 
separate  and  apart  from  her  husband  can- 
not be  sued  without  Joining  her  husband  as 
a  party  defendant,  except  where  her  husband 


*For  other  cases  see  same  topic  and  section  NUMBEU  ij>  pec.  Die.  &  Am.  Dig,  Key  No.  Series  A  Rep'r  IndexM 
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Is  the  plaintiff.  Section  370,  Code  Clr.  Proc.; 
McDonald  v.  Porsh,  136  Cal.  301,  68  Pac. 
817.  The  defect  of  parties  defendant  In  this 
case  did  not  appear  upon  the  face  of  the 
complaint  but  defendant  pleaded  the  facts  In 
her  answer,  and  the  court  found  in  accord- 
ance therewith.  Such  finding  necessarily  de- 
feated plaintiff's  right  to  recover  against 
defendant  to  this  action.  Bogart  v.  Wood- 
ruff, OC  CaL  609,  31  Pac.  618;  McDonald  v. 
Porsh,  136  Cal.  301,  68  Pac.  817;  section  370, 
Code  Civ.  Proc. 

The  court  therefore  erred  in  denying  de- 
fendant's motion  and  the  order  is  reversed, 
and  the  court  directed  to  grant  said  motion. 


We   concur: 
GAN,  J, 


LENNON,    P.    J.;    KEREI- 


PEOPLE  V.  iflLES.     (Cr.  379.) 

(District  Court  of  Appeal,  First  District,  Cal- 
ifornia. Jane  1,  1012.  Bebearing  Denied 
July  1,  1912.  Denied  by  Supreme  Court 
July  31, 1912.) 

1.  LAKCENT    (I   55*)— EVIDKNCK— SCFFICIENCY. 

Evidence  held  to  show  that  defendant  was 
A  fellow  conspirator  with  his  codefendants,  and 
an  active  participant  in  the  entire  scheme  by 
which  the  larceny  was  committed. 

[Ed.  Note.— For  other  cases,  see  Larceny, 
Cent.  Dig.  H  152,164,  165,  167-160;  Dec.  Dig. 
8  55.*] 

2.  Labcent  (j  68*)— Evidencb:— Question  fob 
Jubt; 

Where,  in  a  larceny  case,  the  evidence 
showed  that  the  victim  of  a  "seance"  scheme 
was  fraudulently  induced  to  part  with  her 
money  in  exchange  for  a  postdated  receipt  for 
money  paid  for  stock  to  be  issued  by  a  corpo- 
ration not  yet  farmed,  and  it  also  appeared 
that  she  was  promised  part  of  her  money 
back  shortly  if  she  wished  it,  the  question 
whether  it  was  intended  that  the  title  to  the 
money  should  remain  in  the  victim  until  the 
stock  was  delivered,  so  that  the  offense  would 
be  larceny  and  not  the  obtaining  of  money  by 
false  pretenses,  was  for  the  jury. 

[Ed.  Note. — For  other  cases,  see  Larceny, 
Cent.  Dig.  {{  180,  181;   Dec.  Dig.  «  6&*] 

3.  CBrMTNAL  Law  (J  1137*)— Appeai/— Invit- 
ed ESBOR. 

Where  defendant,  subsequent  to  the  rejec- 
tion of  an  offer  of  improper  proof,  made  a 
vague  and  general  offer  of  testimony,  and  stat- 
ed that  the  court  had  "practically  ruled  on 
that,"  he  invited  the  ruling  against  him,  and 
could  not  complain  of  it. 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  8§  3007-3010;  Dec.  Dig.  { 
1137.*] 

4.  Indictment  and  Infobmation  (§  129*)— 
Different  Offenbes  Belatinq  to  thk 
Saue  Tbansaction. 

Under  Penal  Code,  {  954,  as  amended  in 
1906  (St.  1905,  p.  772),  permitting  different 
offenses  to  be  charged  m  different  counts 
where  they  all  relate  to  the  same  transaction, 
the  ofTeDses  of  larceny,  false  pretenses,  or 
embezzlement,  relating  to  the  same  transaction, 
may  be  charged  in  the  same  accusation,  and 
should  be  so  charged  where  there  is  any 
doubt  which  offense  the  evidence  will  disclose. 
[Ed.  Note. — For  other  cases,  see  Indictment 
and  Information,  Cent.  Dig.  f|  414-418:  Dec. 
Dig.  {  129.*] 


Appeal  from  Superior  Court,  City  and 
County  of  San  Francisco ;  Frank  H.  Dunne, 
Judge. 

E.  O.  Miles  was  convicted  of  larceny,  and 
he  appeals.    Affirmed. 

William  Maxwell  and  N.  C.  Cogblan,  for 
appellant.  Attorney  General  U.  S.  Webb, 
for  the  People. 

HALL,  J.  Appellant  was  jointly  Indicted 
with  Mr.  and  Mrs.  Arnold  and  one  Emma 
Smith  for  the  larceny  of  $1,0(X)  of  the  prop- 
erty of  Olive  Grlesse  and  Henry  Griesse. 
Appellant  was  tried  separately  and  by  the 
jury  found  guilty  as  charged,  and  from  the 
judgment  rendered  upon  such  conviction  ap- 
pealed to  this  court. 

In  the  methods  resorted  to  by  appellant 
and  bis  codefendants  to  obtain  tbe  money 
from  the  prosecuting  witnesses  this  case 
bears  a  close  resemblance  to  the  case  of  Peo- 
ple V.  Tessle  Arnold,  17  Cal.  App.  68,  118  Pac. 
729,  in  which  all  of  the  same  parties  were 
indicted  for  stealing  $150  from  one  Francis 
Shaw,  and  in  which  case  the  conviction  of 
Tessle  Arnold  was  by  this  court  sustained. 
It  is  urged  by  the  appellant  that  the  verdict 
is  not  sustained  by  the  evidence. 

[1]  The  evidence,  shows  that  at  all  tbe 
times  referred  to  by  the  witnesses  Tessle 
Arnold  was  resldtog  at  1237  O'Farrell  street 
in  tbe  city  and  county  of  San  Francisco,  and 
at  her  apartments  there  Conducted  from  time 
to  time  what  she  was  pleased  to  call  "seanc- 
es," at  which,  as  She  represented  to  her  pa- 
trons, voices  from  the  spirit  world  audibly 
spoke  to  her  and  to  tho^e  participating  in 
the  seances.  The  prosecutinjg  witnesses  first 
visited  Mrs.  Arnold's  apartments  in  the  lat- 
ter part  of  December,  1909,  or  to  the  early- 
part  of  January,  1910,  and  became  toterested 
in  the  "seances."  They  kept  up  their  visits- 
at  frequent  intervals  for  about  four  months. 
They  were  early  induced  by  Mrs.  Arnold  to- 
have  a  "seance."  At  the  invitation  of  Mrs. 
Arnold  they  entered  a  small  apartment  or 
cabinet,  in  the  center  of  which  was  a  small 
table,  upon  wbicb.was  placed  a  maslc  box 
and  a  trumpet  The  room  was  hung  with 
curtatos,  apparently  agatost  the  walls,  and 
was  illuminated  by  artificial  li«ht.  During 
tbe  "seances"  this  was  turned  down  so  as 
to  give  but  a  very  dim  light,  and  tbe  moslc 
box  was  set  running  so ,  as  to  give  forth, 
strains  of  music.  Mrs.  Arnold  and  the  prose- 
cuting witnesses  betog  seated  at  the  table^ 
voices  were  heard,  apparently  comtog  from 
the  trumpet,  and  which  Mrs.  Arnold  repre- 
sented to  be  from  the  spirit  world.  One  of 
these  called  himself  Dr.  Winthrop,  and  claim- 
ed to  be  the  guide  and  "control"  of  Mrs. 
Arnold,  while  tbe  other  called  himself  Abde- 
water,  and  claimed  to  be  tbe  guide  and  "con- 
trol" of  Mrs.  Griesse.  We  have  no  doubt  but 
tltat  the  jury  from  the  subsequent  develop- 
ments correctly  believed  that  these  voices 
came  from  tbe  tbroats  of  Mr.  Arnold  and 
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appellant  MUea,  and  that  tbef  wen  omfed- 
erates  of  Mrs.  Arnold  in  a  Bcbeme  to  mulct 
Mr.  and  Mrs.  Oriesse  of  tbelr  little  savings. 

The  confederates,  as  we  shall  hereafter 
term  them,  soon  learned  that  Mr.  and  Mrs. 
<Jries8e  were  the  owners  of  a  lodging  house. 
Thereafter  at  each  "seance"  the  Toicea  ad- 
Tised  and  urged  Mr.  and  Mrs.  Oriesse  to  sell 
their  lodging  honse,  to  the  end  that  the 
money  could  be  inyested  under  the  directions 
of  "Dr.  Wlnthrop"  and  "Abdewater."  By 
means  of  urging,  cajoling,  and  bullying  re- 
peated at  frequent  "seances,"  the  confeda^ 
ates  finally  Induced  the  Orleeses  to  dispose 
of  their  lodging  house,  for  which  they  re- 
cetred  the  sum  of  $1,400,  and  which  the}' 
promptly  on  the  18th  day  of  April,  1910,  de- 
posited In  the  Anglo,  London  Sc  Paris  Nation- 
al Bank  in  such  a  manner  that  it  could  be 
withdrawn  upon  the  order  of  either  Mr.  or 
Mrs.  Griesse.  Stiortly  afterwards  Mr.  and 
Mrs.  Griesse,  at  the  inTltatlon,  over  the  tele- 
phone, of  Mrs.  Arnold,  visited  her,  and  were 
given  a  "seance,"  at  which  the  voices  urged 
and  advised  the  Griessea  to  invest  their  mon- 
ey in  a  wonderful  invention  originated  by  an 
"honest  man"  whom  they  had  been  "develop- 
ing" as  an  inventor.  At  the  conclusion  of 
the  "seance"  the  Grlesses  were  conducted  by 
Mrs.  Arnold  to  another  room,  where  they 
were  introduced  to  appellant  as  the  Inventor 
and  to  Mr.  Arnold.  The  merits  of  his  "foun- 
tain tooth  brush"  and  the  wonderful  business 
prospects  of  the  "American  Fountain  Tooth 
Brush  Company,"  to  be  organized  to  market 
and  exploit  this  invention,  not  yet  com- 
pleted nor  patented,  were  explained  to  Mr. 
.and  Mrs.  Griesse  by  appellant,  and  the  "con- 
federates" earnestly  and  persistently  urged 
the  Grlesses  to  Invest  in  the  stock  of  the 
company,  but  without  Immediate  success. 
The  Grlesses  went  home  without  coming  to 
*  decision. 

On  AprU  21,  1910,  Mrs.  Griesse  visited 
Mrs.  Arnold,  and  was  again  treated  to  a 
"seance,"  at  which  she  was  urged  and  ad- 
vised by  the  voices  of  "Dr.  Wlnthrop"  and 
"Abdewater"  speaking  through  the  trumpet 
to  invest  in  the  stock  of  the  company.  At 
the  "seances"  some  sort  of  incense  was  burn- 
ed, but  at  this  one  more  than  usual,  and  she 
was  urged  by  Mrs.  Arnold  to  inhale  of  it, 
so  as  to  more  fully  come  under  the  "control." 
This  she  did  to  such  an  extent  as  to  t>ecome 
dizzy.  At  the  conclusion  of  the  "seance" 
she  was  conducted  to  another  room,  where 
she  again  met  Mr.  Arnold  and  appellant, 
and,  after  more  talk  and  persistent  urging 
in  which  she  was  told  among  other  things 
that  she  could  at  any  time  get  back  |2S0  of 
her  money  and  in  a  short  time  all  of  it,  she 
signed  and  driivered  to  appellant  a  check 
on  the  bank  for  $1,000,  payable  to  him,  and 
wliich  he  promptly  cashed.  Appellant  upon 
the  receipt  of  the  <*eck  gave  her  an  instru- 
ment, signed  by  him,  as  follows:  "San  Fran- 
cisco, California,  6/21/1910.  Received  of 
Olive  M.  Griesse,  on  account  of  purchase 


price  of  ten  fhoasana  sbarea  of  fhe  capital 
stodc  of  the  American  Fountain  Tooth  Brusii 
Company  (now  being  organized),  owner  of 
patent  rights  for  U.  S.  Patent  application  No. 
646289,  now  pending.  Stock  to  be  issued  and 
delivered  as  soon  as  printed  and  to  l>e  fnlly 
paid  and  nonassessable. — A.  C.  Miles,  Agent" 
This  transaction  occurred  and  the  check  was 
dated  AprU  21,  1910. 

It  is  urged  that  the  evidence  does  not  sup- 
port the  verdict,  ia  that,  as  it  Is  claimed,  no 
CTlminal  connection  of  appellant  is  shown 
with  the  scheme  to  fleece  Mr.  and  Mra. 
Oriesse,  and  because,  as  it  is  claimed,  the 
evidence  shows  that  the  crime  committed  was 
not  that  of  larceny,  because,  as  it  is  daina- 
ed,  the  evidence  shows  that  Mra.  Griesse 
intended  to  part  with  the  title  to  her  money 
when  she  gave  the  check. 

As  to  the  first  contention  there  can  be  no 
doubt,  from  the  evidence  as  we  have  detail- 
ed it,  as  well  as  from  other  matters  in  evi- 
dence not  adverted  to,  that  appellant  was  a 
fellow  conspirator  and  an  active  participant 
In  the  entire  scheme. 

[2]  The  other  point,  to  wit,  that  the  evi- 
dence shows  that  Mrs.  Griesse  intended  to 
and  did  part  with  title  to  the  money  when 
she  made  the  transfer  of  possession,  and 
that,  therefore,  the  case  i»  one  of  obtaining 
money  by  false  and  fraudulent  pretenses, 
and  not  a  case  of  larceny,  is  more  plausible. 
The  court  very  correctly  and  clearly  explain- 
ed to  the  Jury  what  constituted  larceny  by 
trick  and  device,  and  the  difference  between 
such  a  larceny  and  the  crime  of  obtaining 
money  by  false  and  fraudulent  pretenses  in 
accordance  with  the  rule  as  laid  down  In 
People  V.  'Delbos,  146  Cal.  734,  81  Pac.  131, 
and  the  cases  there  cited.  It  must  be  con- 
ceded, we  think,  that  the  Jury  would  have 
been  Justified  In  finding  that  Mrs.  Griesse  did 
Intend  to  and  did  in  fact  part  with  title  to 
her  money  in  the  transaction  with  appellant 
It  may  well  be  that  such  would  have  been 
the  more  logical  conclusion  to  draw  from 
the  facts  disclosed  by  the  evidence. 

But  from  this  it  does  not  follow  that  a 
contrary  conclusion  may  not  be  supported  by 
the  evidence.  Mrs.  Griesse  had  l>een  told 
that  she  could  at  any  time  have  the  return 
of  $250  of  her  money,  and  could  shortly  get 
it  all  back  if  she  wished.  The  transaction 
occurred  and  the  check  was  dated  AprU  21, 
1910.  A.t  this  time  the  corporation  had  not 
been  formed,  nor  indeed  had  any  steps  been 
taken  to  form  the  corporation.  No  stock  was 
yet  issued  or  printed.  The  receipt  was  dated 
by  appellant  as  of  June  21,  1910  (6/21/1910), 
two  months  later  than  the  date  of  the  check. 
From  this  significant  fact  in  connection  with 
the  other  circumstances,  the  Jury  may  well 
have  fcmnd  that  it  was  intended  and  under- 
stood that  until  sach  date  arrived,  June  21, 
1910,  and  the  stock  could  be  delivered  and 
the  transaction  finally  closed,  the  title  to  the 
money  should  remain  with  Mrs.  Griesse,  and 
the  possession  only  be  in  appellant,  for  the 
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purpose  of  i>aying  for  the  stock  when'  It  could  {  charging  of  different  offenses  In  different 


be  issued  by  the  company  to  Mrs,  Grlesse. 
This  view  of  the  transaction  finds  substantial 
support  In  the  evidence,  and  for  that  rea- 
son \re  cannot  say  that  the  verdict  of  guilty 
of  grand  larceny  Is  not  supported  by  the  evi- 
dence. 

[3]  The  defendant  also  complains  of  the 
ruling  of  the  court  in  sustaining  an  objection 
to  appellant's  offer  to  prove  that  the  stoclc  of 
the  company  was  of  some  value.  Without 
determining  whether  or  not  such  evidence 
was  at  all  pertinent  or  material  in  view  of 
the  peculiar  facts  of  the  case,  we  do  not 
think  the  court  in  its  ruling  committed  any 
error  of  which  appellant  can  be  heard  to 
complain.  Before  this  offer  of  testimony  oc- 
curred, appellant  had  offered  in  evidence  cer- 
tain letters  from  various  ijersons  which, 
though  not  set  forth  in  the  record,  seem  to 
have  been  addressed  to  appellant,  and  to 
have  contained  statements  bearing  upon  the 
value  of  the  Invention  and  the  like.  Upon 
objection  these  letters  were  ruled  out,  and 
appellant  very  properly  makes  no  complaint 
as  to  such  rulings.  When  he  made  his  offer, 
of  the  ruling  out  of  which  he  does  complain, 
he  did  not  put  his  witnesses  upon  the  stand 
nor  ask  them  any  question.  They  were  not 
shown  to  have  had  any  knowledge  of  the 
company  or  of  the  value  of  the  so-called  in- 
vention. Appellant  made  a  somewhat  vague 
and  general  offer  of  testimony  along  certain 
general  lines,  and  concluded  his  offer  by  the 
statement  that  "your  honor  has  practically 
ruled  on  that"  By  this  statement  counsel 
manifestly  referred  to  the  ruling  of  the  court 
In  rejecting  the  letters  that  had  previously 
been  offered,  and  we  think  in  so  doing  really 
invited  the  ruling  of  the  court  that  was 
thereupon  made  as  to  his  present  offer.  The 
matter  was  certainly  so  presented  to  the 
court  as  to  convey  the  idea  that  the  same 
point  was  Involved  as  had  been  ruled  on.  In 
this  way  the  action  of  counsel  was  well  cal- 
culated to  mislead  the  court  (unintentionally 
of  course)  as  to  the  purpose  of  the  offer. 
The  previous  ruling  was  clearly  correct;  and 
we  think,  under  the  circumstances  above  de- 
tailed as  attending  the  last  offer,  appellant 
should  not  be  heard  to  complain  of  the  rul- 
ing which  he  in  effect  invited. 

Appellant  also  complains  of  the  refusal  of 
the  court  to  give  some  Instructions  requested 
by  appellant,  but  an  examination  of  the  rec- 
ord satisfies  us  that,  so  far  as  such  Instruc- 
tions correctly  stated  the  law,  they  were  sub- 
stantially given  in  other  Instructions.  The 
instructions  given  were  correct,  and  fully 
charged  the  Jury  on  the  matters  of  law  tn- 
Tolved  in  the  case. 

[4]  In  concluding  thla  opinion  we  deem  the 
occasion  opportune  to  call  attention  to  the 
provisions  of  section  854  of  the  Penal  Code, 
as  amended  in  1005  (St.  1806^  p.  772).  This 
Bection  is  clearly  intended   to   permit   the 


counts  of  the  same  indictment  or  informa- 
ti<»i,  where  different  offenses .  all  relate  to 
the  same  act,  transaction,  or  event.  The  sec- 
tion as  It  is  now  written  has  been  the  law 
of  this  state  since  1005,  and  yet  no  case  has 
yet  been  before  this  court  where  the  prose- 
cuting officer  has  availed  himself  of  its  pro- 
visions. It  Is  certain  that,  by  following  the 
rule  prescribed  In  this  section,  any  excuse 
for  an  appeal  could  be  frequently  avoided 
where  any  doubt  may  exist  as  to  whether 
the  evidence  wUl  disclose  a  case  of  larceny, 
false  pretenses,  or  embeszlement.  In  charg- 
ing under  this  section,  it  is,  of  course,  neces- 
sary that  care  be  taken  to  make  It  clearly 
appear  that  the  offense  set  forth  relates  to 
but  one  act,  transaction,  or  event  (People  v. 
JalUes,  146  Cal.  303,  78  Pac.  965);  but,  if 
this  be  done,  no  barm  can  result  from  charg- 
ing under  different  counts  so  as  to  meet 
every  plausible  view  of  the  facta. 
The  Judgment  Is  affirmed. 


We  concur: 
GAN,  J. 


LENNON,    P.   X;    KBBBI- 


BANK  OF   VENICE   v.    HUTCHINSON. 
(Civ.  1,091.) 
(District   Court    of   Appeal,    Second   District, 
California.     May  31,  1912.     Rehearing  De- 
nied   June   29,    1912.     Denied    by    Supreme 
Court  July  29,  1912.) 

1.  Appeal  and  Erkob  (|  914*)  —  Record — 
Pbesuhption  —  Summons  —  Affidavit  fob 
Publication. 

An  affidavit  for  publication  of  summons, 
which  Code  Civ.  Proc.  $  412,  though  not  re- 
quiring it  to  disclose  its  date,  clearly  indicates 
must  be  presented  and  verilied  at  the  time  of 
the  application  for  order  of  publication,  will 
be  presumed  to  have  been  made  at  the  time  of 
its  presentation,  as  recited  in  the  order  of  pub- 
lication; its  recital  of  occurrences  of  a  month 
later  than  the  date  appearing  in  the  jurat 
showing  such  date  to  have  been  a  mistake. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  fS  3693-3688;  Dec.  Dig.  f 
914.*] 

2.  Process  (§  86*)  —  Publication  —  Persons 
Servablb  by  Publication. 

Where  an  attachment  is  8ou|!ht  against 
a  wife's  separate  estate,  jurisdiction  of  the 
husband  can  be  obtained  by  publication. 

[Ed.  Note. — For  other  cases,  see  Process, 
Cent  Dig.  i  100;   Dec  Dig.  |  86.*] 

8,  Process  (|  45*)— Alias  Summons— Time  of 

Issuance. 

Code  Civ.  Proc.  |  408,  with  reference  to 
the  time  when  an  alias  summons  may  be  issued, 
has  no  reference  to  service  of  such  a  summons 
when  parties  are  brought  in  by  stipulation,  or 
by  order  of  the  court,  under  section  380. 

[Ed.  Note. — For  other  cases,  see  Process, 
Cent  Dig.  §|  42H15;   Dec.  Dig.  {  45.*] 

Appeal  from  Superior  Court,  Los  Angeles 
County;   W.  P.  James,  Judge. 

Action  by  the  Bank  of  Venice  against  Su- 
san N.  De  Luna  Hutchinson,  sued  as  Susan 
N.  De  Luna..  Judgment  for  plaintiff;  de- 
fendant appeals.     Affirmed. 
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Anderson  &  Andcnon,  for  appellant  Tan- 
ner, Taft  &  Odell,  for  respondent. 

ALLEN,  P.  J.  The  action  wag  against  de- 
fendant and  appellant  as  guarantor  of  a 
promissory  note,  and  was  originally  brought 
against  Susan  N.  Dis  Lona,  under  which  name 
and  style  she  executed  the  contract  of  guar- 
anty. The  complaint  was  filed  August  1,  1908. 
Defendant  and  appellant  appeared  thereto 
and  subsequently,  on  December  14,  1908,  filed 
her  answer,'  setting  .forth,  among  other  tbingp, 
that  she  was  a  married  woman;  that  her 
husband's  name  was  W.  C.  Hutchinson;  and 
that  her  husband  was  absent  from  bis  home 
temporarily,  but  that  the  itarties  were  not 
living  separate  and  apart.  Thereupon,  plain- 
tiff asked  for  and  obtained  leave  of  court 
to  amend  Its  complaint,  alleging  the  mar- 
riage, the  husband's  name,  and  asking  that 
he  be  made  a  party  to  said  proceeding.  This 
was  pnrsnant  to  a  stipulation,  which  fur- 
ther agreed  that  the  answer  theretofore  filed 
might  stand  as  an  answer  to  the  amended 
complaint.  Tliis  amendment  to  the  com- 
plaint and  the  stipnlatlon  were  filed  on  June 
3,  1909.  The  court,  by  its  order  made  Octo- 
ber 13,  1909,  directed  the  issuance  of  an 
alias  summons.  The  original  summons  was 
returned  and  filed  November  12,  1909.  There- 
after an  affidavit  for  publication  of  sum- 
mons was  filed,  which  set  forth  the  time  of 
the  filing  of  the  complaint,  that  the  original 
summons  had  been' returned  on  the  12th  day 
of  November,  1909,  the  issuance  of  an  order 
for  the  alias  summons,  that  the  same  could 
not  be  served  upon  W.  C.  Hutchinson,  and 
generally  setting  forth  facts  sufficient  to  au- 
thorize the  issuance  of  an  order  for  publica- 
tion of  summons.  The  jurat  attached  to 
the  affidavit  bears  date  of  October  11,  1909. 
Due  publication  and  mailing  is  shown  by  the 
record,  and  the  default  of  Hatchinson  duly 
entered.  Thereafter  Judgment  was  entered 
In  lavor  of  plaintiff,  and  against  defendant 
and  appellant,  and  a  new  trial  denied,  from 
which  Judgment  and  order  Susan  N.  De 
liona  appeals  upon  a  bill'  of  exceptions. 

[1]  Appellant's  chief  contention  is  that  the 
affidavit  for  publication  of  summons  is  shown 
to  have  been  made  a  month  befpre  the  order 
for  pablicatioh  .  wds  Issued,  and,  upon  the 
anthorlty  of  Forbes  v.  H^de,  SI  Cal.  351, 
could  not  be  used  as  the  basis  for  an  order 
of  pabllcation.  It  will  be  conceded  that  the 
affidavit  should  be  with  reference  to  condi- 
tions existing  at  the  time  of  the  applicatloti 
for  the  order;  but  we  are  not  prepared  to 
say  that,  under  the  facts  presented  by  the 
record  in- this  case,  it  can  be  said  that  such 
mie  has  been  violated.'  In  the  body  of' the 
affidavit  for  publication,  it  recites  occurrenc- 
es of  November  12,  1909.  The  date  appear- 
ing In  the  Jurat,  we  mink,  was  obviously  a 
mistake,  and  Was  inserted  by  the  notary  in- 
advertently and  carelessly.    Reading  the  affi- 


davit, it  is  certain  that  it  was  sworn  to  and 
subscribed  on  or  after  the  12th  day  of  No- 
vember, 1009.  Otherwise  it  would  not  have 
been  possible  to  have  Incorporated  therein 
the  occurrences  of  that  date.  Section  412  of 
the  Code  of  Civil  Procedure  does  not  pro- 
vide in  terms  that  the  date  of  the  affidavit 
should  be  disclosed  therein,  but  does  indicate 
clearly  that  it  must  be  presented  and  veri- 
fied at  the  time  of  the  application.  We  are 
of  opinion  that,  had  the  Jurat  omitted  any 
date,  and  nothing  to  the  contrary  appeared, 
it  would  be  presumed  that  it  was  made  at 
the  time  of  its  presentation.  The  order  of 
publication  so  recites.  The  case  of  Hibemia, 
etc.,  Society  v.  Churchill,  128  Cal.  633,  61 
Pac  278,  79  Am.  St.  Bep.  73,  Is  an  authority 
upon  the  proposition  that,  the  statute  not 
requiring  the  date  of  a  summons  to  be  made 
a  part  thereof,  such  summons  is  not  void  on 
account  of  an  improper  date  being  Inserted 
therein;  and  People  v.  McDanlels,  141  Cal. 
115,  74  Pac.  773,  is  to  the  effect  that  the 
primary  object  and  purpose  of  the  signature 
of  the  officer  to  the  Jurat  is  to  witness  the 
signature  of  the  affiant  to  the  affidavit 

[2, 3]  We  think  there  is  no  merit  in  appel- 
lant's suggestions,  which  she  has  not  digni- 
fied by  an  argument,  to  the  effect  that  ju- 
risdiction of  the  husband,  where  an  attach- 
ment Is  sought  against  the  wife's  separate 
estate,  cannot  be  obtained  by  publication. 
Section  408  of  the  Code  of  Civil  Procedure, 
with  reference  to  the  time  when  an  alias 
summons  may  be  issued,  we  think,  has  not 
reference  to  the  service  of  such  summons 
where  parties  are  brought  in  by  order  of 
court,  or  by  stipulation,  under  the  provisions 
of  section  389  of  the  Code  of  Civil  Procedure. 
■  We  perceive  no  error  in  the  record,  and 
the  Judgment  and  order  are  affirmed. 

We  concur:    JAMES,  J.;  SHAW,  J^ 


HYNES  V.  ALL  PERSONS  et  aL     (Civ.  940.) 
(District  Court  of  Appeal,  Third  District,  Cal- 
ifornia.    May  27,  1912.) 

1.    QUIBTINO    TiTLB   (|   34*)  — •  STATUTOBY    AC- 
TION— AFnOAVIT. 

St.  1906,  Ex.  S«ga.  p.  78,  providing  a  spe- 
cial action  to  quiet  title,  requires  that  the  ac- 
tion sliall  be  commenced  by  the  filing  of  a  veri> 
fied  complaint,  and  that  plaintiff  at  the  time  of 
filing  the  complaint  shall  file  witli  the  same 
an  affidavit  setting  forth  the  character  of 
plaintiff's  estate  in  and  possession  of  the  prop- 
erty, the  period  during  which  it  has  existed, 
from  whotfi  obtained,  whether  or  not  he  has 
ever  made  any  conveyance  of  the  property,  or 
any  part  thereof,  or  interest  therein,  and,  if 
so,  when  and  to  whom,  also  a  statement  of  any 
and  all  Subsisting  mortgages,  deeds  of  trust, 
and  other  liens  thereon,  that  he  does  not  know 
and  has  never  been  informed  of  any  other  per- 
son who  claims  an  interest  therein  or  lien 
thereon,  etc.  The  statute  also  requires  that 
the  complaint  and  snmmons  contain  a  particu- 
lar description  of  the  property.  Held  that, 
where  the  snmmons  and  complaint  particularly 
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dMcribed  the  proper^  to  controTenj-,  It  wm 
not  necessary  that  it  should  be  again  particu- 
larly described  in  the  afBdavit,  but  it  was  suf- 
ficient that  the  affidavit  embraced  the  descrip- 
tion in  the  summons  and  complaint  by  refer- 
ence. 

[Ed.  Note.— For  other  oases,  see  QuietiM 
Tide,  Cent  Vi$.  H  69-72,  78,  77;  Dec.  Dig.  | 
34.*] 

2.   QUIETINO   TlTLK    (g   34*)— AOTIOK   —   Afk- 

DAViT— Nature  or  Plaintiff's  Estate. 
St  1906,  Ex.  Sees.  p.  78,  is  remerlial  in  its 
nature,  and  should  be  liberally  coostrned,  so 
that  where  the  affidavit  contains  such  a  full 
and  complete  statement  of  plaintiff's  interest 
as  will  enable  the  defendants  to  verify  the 
same,  prevent  fraud,  and  safegnard  their  own 
rights,  it  is.  sufficient  without  setting  forth 
every  probative, fact  relating  to  the  derivation 
of  plaintiff's  estate. 

[Ed.    Note.— For   other  cases,   see   Quieting 
Title,  Cent  Dig.  M  «9-?2;  76,  77;  Deo.  Dig.,  | 
84.*] 
&  QuiETina  XiTU  (|  84*)— Soubcb  or  Tixut 

—Affidavit. 

In  an  action  to  qniet  title,  a  statutory  af- 
fidavit filed  with  the  summons  and  complaint 
alleged  that  plaintiff  derived  the  property  from 
the  estate  of  her  father  and  from  deeds  from 
ber  mother,  sister,  and  brother,  all  being  spe- 
cifically named;  that  the  property  was  inclosed 
by  fences  and  occupied  by  bnildings,  and  was 
resided  on  by: plaintiff;  that  plainttE  and  her 
grantors  have  been  the  owners  in  fee  simple, 
and  in  the  actual  and  peaceable  possession  of 
the  same  and  eVtek?  part  thereof  for  itaore  than 
20  years  last  past  BOd,  that  the  affidavit 
sufficiently  set  forth  the  character  of  plaintiff's 
estate  and  the  duration  of  its  existence,  etc., 
as  required  by  St  1906,  Ex.  Sess.  p.  78: 

[Ed.   Note.— For   other  cases,   see   Quieting 
Title,  Gent  Dig.  H  6»-72,  76,  77;    Dec.  Dig. 
I  34.*! 
4.  Plkadiro  (I  406*)— Natobk  of  Action— 

Statutes  —  Affidavit   —  Qbjictioii  — 

\yATVKR 

St  1906,  Ex.  Sess.  p.  78,  creatiiig  a  spe- 
cial action  to  quiet  title,  provides  (section  12) 
that,  except  as  therein  otherwise  provided,  the 
provisions  and  rules  of  law  relating  to  evi- 
dence, pleading,  practice,  new  trials,  and  ap- 
peals applicable  to  other  civil  actions  shall  ap- 
ply to  actions  under  such  act.  Stld,  that 
where  defendant  appeared  and  answered  in  an 
action  under  such  statute,  and  went  to  trial 
without  objection,  either  by  demurrer  or  an- 
swer to  the  jurisdiction  or  subject-matter,  and 
the  issue  of  .ownership  was  submitted  and  de- 
cided, and  an  appeal  taken  from  the  judgment 
on  that  issue,  she  thereby  waived  any  right  to 
object  that  the  affidavit  required  to  be  filed 
with  the  summons  and  complaint  did  not  suffi- 
dently  set  forth  the  nature  of  plaintifTa  es- 
tate, the  duration  of  her  possession,  etc. 

[Yid.  Note. — For  other  cases,  see  Pleading, 
Cent.Dig.  i§  1356-1350,  1361-1365,  1367-1874; 
Dec.  Dig.  I  406.*] 

6.  QUMTINO    TlTUI    (I    47*)— JUDOMKHT— Db- 
TERKINATION    OF   INTERESTS. 

St  1906,  Ex.  Sess.  p.  78,  created  a  spe- 
cial action  to  quiet  title,  and  section  11  declar- 
ed that  the  judgment  should  ascertain  and  de- 
termine all  estates,  rights,  titles,  interests,  and 
claims  in  and  to  the  property  and  every  i>art 
thereof,  whether  the  same  was  legal  or  equita- 
ble, present  or  future,  vested  or  contingent. 
Defendant  in  an  action  under  such  act  filed 
a  cross-complaint  alleging  that  she  was  the 
owner  of  an  estate  of  inheritance  in  the  prop- 
erty, and  was  seised  in  fee  in  every  part 
thereof,  etc  Beld,  that  a  finding  of  title  in 
plaintiff,   and   that   defendant   and   cross-com- 


plalnant  had  no  iffht,  tifl«,  ifateMSt,  or  claim 
m  or  to  the  property  described  ifi  the  com- 
plaint or  any  part  thereof,  sufficiently  dispos- 
ed of  the  issnes  raised  by  the  cross-complaint 
[Ed.  Note.— For  other  cases,  see  Quieting 
Tide,  Cent  Dig.  {|  06-97;  Dec  Dig.  |  47.*J 

6.  Triai.  (I  896*)— FiwDiNGS— BviDENC». 

In  a  suit  to  qniet  title,  a  finding  on  the 
qnestion  of  rents,  issues,  and  profits  was  prop- 
erly omitted  where  there  was  no  evidence  on 
which  to  base  it. 

lEd.  Note.— For  other  cases,  see  Trial,  Cent 
Dfg.  11  935-938;  Dec  Dig.  {  396.*] 

7.  Quimwo  Trru  (|  47*)— FiifDrNO»-SDT- 
ncuiHCT. 

A  finding  of  the  fact  of  title  or  ownership 
is  good  without  a  finding  on  the  particular 
facts  on  which  the  title  or  want  or  title  de- 
pends. 

[Ed.  Not*^— For  .otber  eases,  see  Quieting 
Title,  Cent  Dig.  |i  95-97;   Dec  Dig.  {  47.*] 

8.  Appbabanob  ({  24*)  —  S?B0IAI<  AonoR  — 
SuMHONS— Memoranda. 

St  1906,  Ex.  Sess.  p.  78,  creating  a  spe- 
cial action  to  quiet  title,  provides  (section  4) 
that  there  shall  be  appended  to  the  snmmons 
memoranda  stating  the  date  of  the  first  pub- 
lication of  the  snmmons,  and,  second,  the 
names  and  addresses  of  such'  adverse  claim- 
ants as  are  dlaelosed  by  tiie  affidavit  of  plain- 
tiff on .  filing  the  oomplalnt  Seld,  that  the 
omission  of  the  second  requirement  was  not 
fatal,  where  the  onty  adverse  party  mentioned 
in  the  affidavit  and  interested  in  having  the 
memoranda  noted  appeared  and  disclaimed  any 
interest  in  the  property. 

[Eld.  Note.— For  other  cases,  see  Appearance, 
Cent  Dir.  H  11&-143;   Dec  Dig.  |  24.*] 

Appeal  from  Superior  Court,  City  and 
County  of.  San  Francisco;  Oeo.  H.  CabanlBi, 
Judge. 

Action  by  M.  J.  Hynes,  fpecM.  admlnla- 
tratoi  of  the  estate  of  France*  J.  Orabam, 
deceased,  against  All  Persona,  etc,  interest- 
ed In  certain  real  property.  From  a  judg- 
ment for  plaintiff,  E.  A.  Leigh,  substituted  In 
the  place  of  Maiy  S.  Knoll,  deceased,  ap- 
peals.   Affirmed. 

X  3.  Dnnne  and  J.  Walter  Soott,  for  ap- 
pellant Calllnan  &  S(ickey  (A.  Ererett  Ball, 
Sullivan  &  Sullivan,  and  Ttieo.  J.  Bocbe,  of 
counsel),  for  respondent 

CHIPMAN,  P.  T.  This  is  an  action  to 
quiet  title  to  certain  two  lots  or  parens  of 
land  In  the  city  and  county  of  San  Frandaco 
under  the  proTislona  of  the  so-called  Mo- 
Enemeyi  a<it  Stats.  1906,  p.  78.  Tbe  action 
was  commenced  by  Frances  S.  Oraham,  and, 
while  yet  llTing,  judgment  passed  In  her  fa- 
vor. Subsequently  the  present  plaintiff  was 
substituted  in  her  stead.  Defendant  Knoll 
appealed  from  the  Judgment  and  order  deny- 
ing her  motion  for  a  new  trial.  Snbsequent 
to  the  appeal  said  defendant  Knoll  died, 
and  B.  A.  Leigh,  the  duly  appointed,  quali- 
fied, and  acting  executor  of  her  last  will 
and  testament  was  substituted  in  her  place 
and  stead,  and  now  prosecutes  the  appeal. 

The  complaint  and  affidavit  were  filed  on 
July  26,  1009,  and  on  October  29,  1909,  de- 
fendant Knoll  filed  a  general  and  special  de- 
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inarm,  wbldi  Was  overi-iiled,  and  on  Novem- 
ber 15,  1900,  Bhe  filed  her  answer. 

Tbe  complaint  appears  to  set  fortb,  by 
proper  averments,  all  the  facts  required  to 
be  stated  by  the  McEnerney  act,  and  we  do 
not  understand  that  its  sufficiency  is  no'n 
questioned.  Defendant  denies  the  averments 
of  the  complaint,  "and  for  '  a  further  and 
separate    and   distinct    ground    of    def ensev 

•  •  •  and  by  way  of  cross-complaint,  de 
fendant  alleges  that  this  defendant  is  the 
owner  of  an  estate  In  inheritance,  to  wit, 
an  estate  In  fee  simple  absolute  in  and  to 
that  real  property,  situate,  lying,  and  being," 
etc  (describing  parc^  '2  of  the  land  men- 
tioned in  the  complaint).  She  alleges  that 
she  "is  tbe  owner  and  seised  in  fee  of  and 
was  at  aO  times  herein  mentioned  the  own- 
er and  seised  In  fee  of  the  above-described 
real  property  and  every  part  thereof."  The 
answer  or  so-called  cross-complaint  was  not 
accompanied  by  an  affidavit  as  required  by 
flection  6  of  tbe  act  to  be  filed  by 'the  plain- 
tiff, nor  does  it  contain  'averments  "fully  and 
explicitly  setting  forth  .and  showing  the 
character  of  hla  (her)  estate^  right,  title,  in- 
terest or  claim  in  and  possession  of  the  prop- 
erty," as  la  required  to  be  stated  byi  a  plain- 
tiff in  his  affidavit  It  states  that  defendant 
has  made  no  conveyance  of  said  lot  other 
than  as  explained  in  the  cross-complaint, 
and  likewise  avers  no  knowledge  of  any 
claim  or  interest  adverse  to  defendant  except 
as  explained.  Defendant's  prayer  is  for  a 
decree  of  the  court  "quieting  -the  title  of 
said  defendant  to  said  real  property  against 
said  plaintiff  and  all'  persons  claiming  any 
Interest  in  or  lien  upon  said  real  -  property 

*  *  *  and  declaring  said  defendant  to  be 
the  owner  in  fee  simple  of  etlcb  and  every, 
all  and  singular  of  said  real  property,"  and 
that  the  deed  executed  by  defendant  to  plain- 
tiff be  declared  void  and  ordering  that  it  be 
canceled. 

The  point  principally  relied  on  by  defend- 
ant is  "that  the  affidavit  required  to  be  filed 
at  the  time  of  filing  the  complaint  was  and 
is  fUtally  defectlrei."'  The  grounds  of  this 
contention  are  (1>  that  the  affidavit  falls  to 
Identtfy  any  specific  real  property;  <2)  that 
It  "ta.fia  to  set  forth  and  show,  fully  and  ex- 
plicitly, the  derivation  of  the  affiant's  as- 
serted title";  (3)  that  it  fails  to  show  In 
Uke  manner  "during  what  period  tbe  af- 
fiant's asserted  title  has  existed."  The  af- 
fidavit states,  among  other  things:  "(1)  That 
tbe  character  of  plaintiff's  estate,  right,  title, 
interest,  or  elaim  in,  and  possession  of,  the 
real  property  described  in  tbe  complaint  in 
tbis  action  and  herein  referred  to,  Is  as  fol- 
lows, to  wit:  That  the  plaintiff  is  tbe  ovraer 
tai  fee  simple  absolute,  and  either  by  herself 
or  by  her  tenants  and  agents,  or  persons  hold- 
ing under  her,  is  in  the  actual  and  peaceable 
possession  of  all  of  that  certain  real  prop- 
erty, situate  in  tbe  city  and  oo«Bty  of  San 
Frandsco,  state  of  California,  and  partlou- 
larljr  described  la  the  said  complaint,   to 


wbich  reference  is  hereby  made,  and  made 
a  part  of  this  affidavit.  That  tbe  real  prop- 
erty described  as  'parcel  No.  1'  and  'parcel 
No.  2*  was  derived  from  the  estate  of  her 
father,  Joseph  H.  Cording,  deceased,  and 
from  deeds  from  Mary  S.  Knoll,  her  niotb> 
er,  Alice  Leigh,  her  sister,  and  Frederick  A. 
Cording,  her  brother.  That  all  of  said  real 
property  is  Inclosed  by  fences  and  build- 
ings. Parcel  1  is  Inclosed  by  a  fence,  and 
parcel  2  is  inclosed  by  fence  and  occupied 
by  buildings,  and  is  resided  upon  by  affiant 
That  plaintiff  and  her  grantors  hav6  been 
the  owners  in  fee  simple  and  In  tbe  actual 
and  peaceable  possession  of  the  same  and 
every  part  thereof  for  more  than  20  years 
last  past." 

[1]  The  objection  that  the  particular  de- 
scription of  the  property  should  have  ap- 
peared in  the^  affidavit  and  that  the  omission 
was  not  cured  by  reference  to  tbe  complaint 
made  part  of  the  affidavit  wherein,  as  well 
as  in  the  summons,  it  was  particularly  de- 
scribed, "We  think  without  merit.  The  prac> 
tice  is  quite  common  to  make  exhibits  part 
oif  a  complaint  by  reference  thereto.  Under 
the  MeEnemey  act  it  is  expressly  provided 
that  "the  action  shUl  be  comihenced  by  tbe 
filing  of  a  verified  complaint"  (section  2); 
but  "at  tbe  time  6t  filing  the  complaint,  the 
plaintiff  shall  file  with  tbe  same  bla  af- 
fidavit" (s^ton  6).  The  complaint  and  af- 
fidavit are  so  closely  related  that  we  can  see 
no  reason  wliy  the  reference  here  made  to 
the  complaint  should  not  be  held  sufficient 
The  statute  expressly  requires  the  complaint 
to  contain  "a.  particular  description  of  such 
real  property,"  as  also  must  the  summons. 
The  statute 'does  not  require  the  affidavit  to 
contain  a  particular  description  of  the  prop- 
erty. It  necessarily  relates  to  the  property, 
and  may  property,  and  perhaps  should,  em- 
brace a' description  of  it  for  Identifitiationl 
But  we  think  this  may  be  accompllighed  by 
reference  to  Uie  complaint  The  general  rule 
Is  discussed  in  Santa  Rosa  Bank  v.  Paxton, 
149  Cal.  193,  86  Pae.  193.  In  Estate  of  COok, 
137  Cal.  184,  191,  69  Pae.  968,  971,  the  court 
said:  "We  regard  the  i^le  as  well  settled 
thet  a  necessary  allegation  in  a  complaint  or 
petition  innst  be  distinctly  averred  in  the 
complaint  or  petition,  and,  if  omitted,  it  can- 
not be  supplied  by  a  reference  to  an  exhibit; 
but  if  tbe  allegation  be  defective,  it  may  be 
aided  by  an  express  reference  to  an  exhibit 
for  that  avowed  purpose."  The  property  is 
mentioned  lU  the' affidavit  as  situated  in  the 
city  and  county  of  San  BYanciseo  and  Is  sev- 
eral times  referred  to  but  is  not  particular- 
ly described  otherwise  than  by  reference  to 
the  complaint  The  defect,  if  any,  we  think 
was  removed  by  such  reference. 

[2]  Much  attention  is  given  by  appellant, 
in  support  Of  bis  testate's  objections  to  the 
affidavit  to  the  alleged  unique  charaeter  of 
tbe  McEnemey  act,  and  cases  which  have 
arisen  under  it  are  cited  to  show  that 
"scrupulous  care  should  be  exercised  by  the 
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court  •when  examining  the  suflBclency  and 
regularity  of  proceedings  taken  under  the 
act"  And  It  Is  hence  claimed  that  one  who 
proceeds  under  a  special  statute,  such  as 
this  is,  must  comply  with  the  conditions  nec- 
essary to  his  recovery  under  that  statute, 
"and  no  recovery  can  be  had  unless  the 
plaintiff  alleges  exactly  those  facts  which 
the  statute  names  as  the  basis  for  the  right 
conferred."  In  short,  though  In  itS;  nature 
remedial,  the  act  must  be  strictly  construed. 
On  the  other  hand,  respondent  contends 
that,  being  remedial,  it  is  to  be  liberally  con- 
strued. Of  the  statute,  Mr.  Justice  Lorlgan, 
for  the  court,  In  Lofstad  v.  Murasky,  152  Cal. 
64,  67,  91  Pac.  1008,  1009,  said:  "While  it 
Is  true  that  the  act  in  question  is  of  a  reme- 
dial nature,  and  should  be  liberally  construed 
80-  as  to  effect  the  purpose  contemplated  by  it, 
a,  .court  is  not  warranted  nnder  the  guise  of 
liberal  construction  in  giving  to  a  term  or 
phrase  a  different  meaning  than  such  as  it 
is  generally  understood  to  possess" — ^this  in 
discussing  the  meaning .  of  the  term  "ac- 
tual possession"  used  in  the  act  In  Estate 
of  Patterson,  155  Cal.  626,  638,  102  Pac.  ®41, 
946  (26  L.  R.  A.  [N.S.]  654,  132  Am.  St  Rep. 
116,  18  Ann.  Cas.  625),  the  court  said  of  the 
amendment  of  1907  (St  1907,  pi  122)  to  sec- 
tion 1339  of  the  Code  o£  Civil  Procedure, 
which  relates  to  the  proving  of  a  will  "de- 
stroyed by  public  calamity,"  and  refers  to 
the  .same  cause  which  gave  rise  to  the  MCr 
Enemey  act:  "It  1b  remedial  in  its  nature 
and  is  designed  to  preserve  the  testamentary 
rl^ht  *  .*  *  Such  laws  should  be  given  a 
liberal  construction  to  promote  the  purposes 
for  which  they  are  designed."  Appellant 
cites  with  confidence  Potrero  Nnevo  tiand 
Co.  V.  All  Persons,  158  Oal.  731,  112  Pac.  303. 
That  case  was  decided  on  a  motion  to  dis- 
miss for  insufficiency  of  the  affidavit  which 
merely  stated,  as  to  the  source  of  title: 
"That  said  title  to  said  property  was  sold 
and  conveyed  by  the  state  of  California  to 
one  John  Bensley  in  1855,  and  by  him, 
through  divers  mesne  conveyances,  conveyed 
to  said  plaintiff,  who  Is  now  the  owner  and 
holder  thereof,  and  has  been  for  the  last 
10  years."  Referring  to  the  statute,  the 
court,  by  Mr.  Justice  Henshaw,  said:  "A  re- 
quirement of  a  full  and  explicit  showing  of 
the  period  during  which  a  plaintiff  has  en- 
Joyed  this  estate  and  a  full  and  explicit 
showing  of  the  person  or  persons  from  whom 
obtained  is  not  met  by  the  affidavit  here  pre- 
sented. To  say  that  one  has  owned  an  e»- 
tate  for  10  years  and  more  Is  not  fully  and 
explicitly  showing  how  long  in  fact  he  has 
ovk-ned  and  enjoyed  it  A  statement  that  one 
acquired  title  by  'divers  mesne  conveyances 
from  one  John  Bensley,  to  whom  the  state 
conveyed  thei  property  In  1855,'  is  not  a  full 
and  explicit  ahowing,  description  or  charac- 
terisation of  the  person  'from  whgim  obtain- 
ed.'." The  opinion  points,  out  ttiat  "the  pro- 
vision of  the  statute  requiring  a  full  and 
complete  statement  of  these  pacticulars  Is 


manifestly  designed  for  the  benefit  of  the  de- 
fendants, In  enabling  them,  by  verifying  plain- 
tiff's claim,  to  prevent  fraud  and  safeguard 
their  rights,"  and  hence  the  court  says,  "A 
full  and  fair  compliance  with  the  provlslona 
is  a  Just  exaction  from  every  plaintiff."  la 
a  concurring  opinion,  Mr.  Justice  Shaw  said: 
"I  agree  that  the  procedure  prescribed  In  the 
act  should  be  followed  closely."  Bnt  how 
closely?  With  what  degree  of  minuteness 
must  the  plaintiff  set  forth  the  history  of  his 
title  and  its  enjoyment  in  order  to  meet  the 
terms  of  the  statute  requiring  him  to  file  an 
affidavit  "fully  and  explicitly  setting  forth 
and  showbig  the  character  of  his  estate, 
right,  title,  interest  or  claim  and  poBsiession"  ? 
It  cannot  be  reasonably  held  that  the  plain- 
tiff must  set  forth  every  probative  fact  re- 
lating to  what  appellant  terms  "the  deriva- 
tion of  affiant's  asserted  title"  and  every  pro* 
batlve  fact  showing  for  "what  period  the  af- 
fiant's asserted  title  has  existed,"  in  which 
respects  it  is  claimed  the  affidavit  is  defec- 
tive. The  purpose  of  a  fnll  and  complete 
statement  showing  the  person  or  persona 
"from  whom  obtained"  and  how  long  in  fact 
the  affiant  "has  enjoyed  the  property,"  as 
was  said,  in  the  Potrem  Nuevo  Case,  Is  "for 
the  benefit  of  the  defendants,  in  enabling 
them,  by  verlfjring  the  plaintiff's  datm,  to 
prevent  fraud  and  safeguard  their  own 
rights." 

,[3]  A  statement  that  meets  these  require- 
ments is  sufficient  The  affidavit  here  is 
biuch  more  explicit  than  the  affidavit  in  the 
Potrero  Nuevo  Casa  It  shows  that  plaintiff 
derived  the  property  "from  the  estate  of  her 
father,  Joseph  H.  Cording,  deceased,  and 
ftova  deeds  from  Mary  S.  Knoll,  her  mother, 
Alice  Leigh,  her  sister,  and  Frederick  A. 
Cording,  her  brother";  tliat  the  property  is 
Inclosed  by  fences  and  occupied  by  buildings, 
and  is  resided  on  by  affiant;  "that  plaintiff 
and  her  grantors  have  been  owners  in  fee 
simple  and  in  the  actual  and  peaceable  pos- 
session of  the  same  and  every  part  thereof 
for  more  than  twenty  years  last  past"  It 
seems  to  us  that  there  is  sufficient  here  to 
enable  defendants  "to  verify  plaintifTs  dalm," 
and  "to  prevent  fraud  and  safeguard  their 
rights."  Unlike  the  affidavit  in  the  case  cit- 
ed, it  is  explicit  in  showing  from  whom  the 
estate  was'  derived  and  the  period  during 
which  plaintiff  and  her  grantors  named  have 
enjoyed  the  estate.  A  still.  Mter  expression 
by  the  Supreme  Court  is  found  in  Soher  v. 
Cabanlsa,  119  Pac  911,  in  which  the  Potrero 
Nuevo  Case  is  dted.  It  throws  some  fresh 
light  upon  the  question  aa  to  the  require- 
ments of  the  statute  iH  the  particulars  we 
have  betti  noticing. 

[4]  Bnt  we  tiave  this  8ituati<»i  here.  De- 
fendant Knoll '-appeared  and  answered  and 
went  to  trial.  Without  objection,  by  demurrer 
or  answer,  either  to  the  Jurisdiction  of  the 
person  ov  isubJect-mattM.  The  issue  of  own- 
ecsMp  i>atwieen  the  respective  parties  was 
s^boiitted,  and. decided,  and  the  appea}  ia 
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from  tbe  Judgment  oa  that  issue.  So  far 
aa  appellant  Is  concerned,  the  affidavit  has 
performed  its  office,  and  she  has  no  cause 
to  complain.  The  evidence  fully  and  ex- 
plicitly showed  the  facts  which  appellant 
claims  should  have  more  fully  appeared  in 
the  affidavit. 

Section  12  of  the  McEnerney  act  provides: 
"Except  as  herein  otherwise  provided,  the 
provisions  and  rules  of  law  relating  to  evi- 
dence, pleading,  practice,  new  trials,  and 
appeals  applicable  to  other  ctvll  actions  shall 
apply  to  the  actions  hereby  authorized." 
Appellant  appeared  voluntarily  and  answer- 
ed, which  is  equivalent  to  personal  service 
of  the  summons  and  copy  of  the  complaint. 
Code  Civ.  Proc.  (  416.  It  was  said,  in  the 
Potrero  Nuevo  Case,  supra,  as  applicable 
here:  "Defaulting  defendants  are  not  ad- 
verse parties  to  other  defendants  when  there 
is  no  Joint  relation  alleged  between  them, 
and  a  Judgment  against  each  Is  several  and 
independent.  *  *  •  The  rules  of  practice 
relating  to  appeals  nnder  the  McEnerney  act 
are  those  applicable  to  other  civil  actions 
(section  12)."  It  was  held  in  Adams  v.  Hop- 
kins, 144  Cal.  30,  77  Pac.  716,  that  a  defend- 
ant who  has  appeared  cannot  take  advantage 
of  any  defect  in  the  service  or  return  of  sum- 
mons; "nor  can  the  appellants  avail  them- 
selves of  defects  in  the  service  of  summons 
on  other  parties."  See  In  re  Toell,  131  Cal. 
S81,  63  Pac.  918.  The  doctrine  of  waiver  of 
irregularities  not  amounting  to  nullities  is 
fully  discussed  in  Clapp  v.  Graves,  26  N.  1. 
418.  The  rule  stated  by  Coleridge,  J.,  In 
Holmes  v.  Russell,  9  Dowl.  487,  is  quoted  ap- 
provingly: "It  is  difficult,  sometimes,  to  dis- 
tinguish l>etween  an  irregularity  and  a  nul- 
lity, but  I  think  the  safest  rule  to  determine 
what  is  an  irregularity,  and  what  is  a  nulli- 
ty, la  to  see  whether  the  party  can  waive  the 
objection.  If  he  can  waive  it,  it  amounts  to 
an  irregularity.  If  he  cannot,  It  is  a  nullity." 
What  office  the  affidavit  is  Intended  to  per- 
form was  pointed  out  in  the  Potrero  Nuevo 
Case,  and  we  do  not  doubt  that  the  filing  of 
an  affidavit  in  8ub.^tantlBl  compliance  with 
the  statute  is  Jurisdictional,  at  least  so  far 
as  it  concerns  defendants  who  do  not  appear. 
And  if  it  be  conceded  that  the  proceedings 
would  be  a  nullity  as  to  all  defendants  for 
want  of  Jurisdiction,  whether  appearing  or 
not,  where  no  affidavit  is  filed,  or  where  the 
affidavit  lacks  the  essential  averments  re- 
quired by  the  statute,  still  we  think  the  af- 
fidavit was  sufficient  in  the  present  case  to 
confer  Jurisdiction. 

[n  It  is  contended  that  the  Judgment  should 
be  reversed  because  the  court  failed  to  find 
upon  material  issues  raised  by  the  cross- 
complaint.  Section  11  of  tbe  McEMemey  act 
provides:  "The  Judgment  shall  ascertain  and 
determine  all  estates,  rights,  titles,  interests 
and  claims  in  and  to  said  property  and  every 
part  thereof,  whether  tbe  same  be  legal  or 
equitable,  present  oi  future,  vested  or  con- 
tingent." The  flnding.  ot  tbe  conct  as  to 
125P.-17 


plaintiff's  title,  set  out  above.  Is  abundantly 
supported  by  the  evidence  and  so  also  the 
finding  as  to  defendant's  title,  also  given 
above.  But  it  is  urged  that  there  should 
have  been  a  specific  finding  negativing  de- 
fendant's equitable  Interest  claimed  in  tbe 
cross-complaint  and  also  negativing  the  aver- 
ments of  fraud  and  undue  Influence. 

It  appeared  that  title  to  the  property  in 
question  vested  in  defendant  Knoll,  the  then 
wife  of  Joseph  H.  Cording,  deceased,  and 
mother  of  plaintifTs  intestate,  Mrs.  Oraham. 
By  the  decree  of  distribution,  the  property 
Of  the  said  Cording  was  distributed  in  ac- 
cordance with  his  will,  half  to  Mrs.  Knoll, 
then  Mrs.  Cording,  and  the  remaining  half 
to  her  in  trust,  for  the  support,  education, 
and  benefit  of  the  three  children,  of  whom 
Mrs.  Graham  was  one.  The  will  provided 
and  the  decree  adjudged  that  Mrs.  Cording 
should  "have  full  and  entire  control  and 
right  of  disposition  of  all  and  every  part 
of  said  property,  both  real  and  personal, 
during  her  natural  life,  to  aell  and  convey, 
lease,  mortgage  or  hypotliecate  the  same  or 
any  part  thereof  without  an  order  of  pro- 
bate; or  any  other  court,  or  any  of  the  legal 
proceedings  in,  about  or  concerning  such 
matters."  It  further  appeared  that,  for  rea- 
sons shown,  Mrs.  ECnoIl  made  a  division  of 
this  remaining  property  among  her  children, 
conveying  to  Mrs.  Graham  the  parcel  in 
question,  and  In  this  deed  the  other  children 
joined.  This  deed  was  delivered  and  placed 
in  escrow  with  a  bank  in  San  Francisco  un- 
der an  agreement  that  it  was  to  be  recorded 
after  the  death  of  Mrs.  Knoll.  Thus  far 
there  is  no  conflict  in  the  testimony.  There 
was  evidence  that  subsequently  this  deed 
was,  by  the  written  consent  of  Mrs.  Knoll 
and  her  children,  surrendered  by  the  bank 
and  recorded,  and  Is  the  deed  on  which  plain- 
tiff relies.  It  was  In  evidence  that  the  deed 
was  recorded  because  Mrs.  Knoll  was  in- 
volved in  some  litigation,  and  desired  to 
place  the  title  in  Mrs.  Graham.  This  deed 
was  one  of  three  deeds  by  which  she  under- 
took to  convey  this  trust  property  directly 
to  the  beneficiaries.  There  was  no  evidence 
that  any  fraud  was  attempted  to  be  practic- 
ed on  her,  or  that  she  acted  nnder  any  un- 
due influence.  There  was  some  evidence 
ttiat  Mrs.  Graham  agreed  to  furnish  a  home 
for  her  mother,  and  she  testified  that  she 
had  kept  ttiat  promise.  The  principal  fact 
in  oontroversy  was  whether  the  deed  had  been 
taken  out  of  escrow  and  recorded  by  the 
direction  and  with  tbe  consent  of  Mrs.  Knoll. 
And  all  these  matters  were  brought  out  in 
support  of  her  claim  of  title  and  to  disprove 
Mrs.  Graham's  title.  In  fact,  the  real  and 
only  issue  presented  by  the  pleadings  was 
that  of  ownership — both  parties  claiming  a 
fee  simple  absolute,  and  the  relief  sought 
by  defendant  was  to  quiet  such  title  In  hee. 

The  court   found   title  in   Mrs.   Graham, . 
and  "that  tha-  defendant  Mar;  Si  Kiioll«  baa' 
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no  rlgbt,  title,  Interest,  or  claim  In  or  to 
Bald  property  described  In  said  complaint, 
or  any  part  thereof."  It  aeems  to  us  tbat 
the  ultimate  fact  Involved  In  the  issne  pre- 
sented by  the  answer  la  here  directly  found 
upon  and  that  no  further  finding  was  neces- 
sary. The  death  of  Mrs.  Knoll  has  been 
suggested  since  the  cause  was  transferred 
to  this  court,  which  has  terminated  any  life 
estate  or  interest  she  may  have  had  ia  the 
property. 

[6]  If  a  question  of  rents,  Issues,  and  prof- 
Its  should  be  suggested,  suflSce  It  to  say  that 
there  is  no  evidence  on  which  any  finding 
could  have  been  made.  We  do  not  think  the 
point  now  urged  would  warrant  a  reversal  of 
the  Judgment.  The  finding  of  ownership  in- 
cludes the  probative  facts.  Monteclto  Val- 
ley W.  Co.  T.  Santa  Barbara,  144  CaL  578^ 
694,  77  Pac.  1113. 

[7]  A  finding  upon  the  fact  of  title  or  own- 
ership is  good  without  a  finding  of  the  par- 
ticular facts  upon  which  such  title  or  want 
of  title  depends.  Cooley  v.  Miller  &  Lux, 
166  Cal.  610,  S23,  105  Pac.  981.  See  Black 
T.  Black,  74  Cal.  622,  16  Pac.  311;  Bulwer 
Cons.  H.  Co.  T.  Standard  Cons.  H.  Co.,  83 
Cal.  689,  23  Pac.  IIOZ 

[I]  Section  4  of  the  McBnemey  act  di- 
rects that  two  certain  memoranda  be  append- 
ed to  the  summons  on  the  posting  and  pub- 
lication thereof — ^first,  the  date  of  the  first 
publication  of  summons;  and,  second,  the 
names  and  addresses  of  such  adverse  claim- 
ants as  are  disclosed  by  the  affidavit  of 
plaintiff  upon  filing  the  complaint.  The  sec- 
ond requirement  was  omitted.  The  affidavit 
showed  that  the  city  and  county  of  San 
Francisco  claimed  an  adverse  interest.  The 
dty  and  county  of  San  Francisco  appeared 
by  answer  and  disclaimed  any  Interest  in 
the  property.  Conceding  that  appellant  conld 
take  advantage  of  this  omission,  which  we 
doubt  (Adams  v.  Eopktus,  144  Cal.  SO,  77 
Pac.  712),  the  appearance  of  this,  the  only 
adverse  party  mentioned  in  the  affidavit  and 
interested  in  having  the  memoranda  noted, 
cured  the  defect 

Discovering  no  prejudicial  error  in  the  pro- 
ceedings, the  Judgment  and  order  are  af- 
firmed. 

We  concur:    HART,  J.;   BURNETT,  J. 

(U  Cal.  App.  U7) 
DELGER  T.  JACOBS  et  aL     (CIt.  OSa) 

(District  Court  of  Appeal,  Third  District,  Cal- 
ifornia.   May  27,  1912.) 

1.  LAaTDLOBD   AKD   TbHART   (|   291*)— FoBOI- 

But  Dttaiwhb  —  Complaint— SumciEwoT. 
A  complaint  in  forcible  entry  and  detainer, 
alleging  that  plaintiff  leased  certain  premises 
in  writing  to  defendant  3.  for  five  years,  at  a 
specified  rental;  that  J.  entered  under  such 
lease,  which  contained  covenants  against  as- 
signment and  subletting,  providing  that  any 
assignment  or  subletting  should  work  a  for- 


feiture at  the  lessor's  option;  that  J.  assigned 
bis  interest  without  plaintiff's  consent  to  cer- 
tain other  defendants,  whereupon  plaintiff  serv- 
ed notice  to  qnit;  and  that  defendants  had  re- 
fused to  quit  and  surrender  the  premises— was 
sufficient  and  not  subject  to  demurrer. 

[Ed.  Note.— For  other  cases,  see  Landlord 
and  Tenant,  Cent  Dig.  Si  1217-1269;  Dec 
Dig.  i  291.»]| 

2.  Witnesses  (|  219*)— Pbivileok— Waivib, 
Where  defendant's  sttornejr  and  a  stenog- 
rapher were  permitted  to  testify  with  refer- 
ence to  the  execution  of  an  assignment  of  • 
lease,  without  objection,  defendant  was  not  en- 
titled to  have  the  evidence  stricken  on  Uie 
ground  that  the  witnesses  were  privileged. 

[Ed.  Note. — For  other  cases,  see  Witnesses, 
Cent  Dig.  ii  769,  781,  782;  Dec.  Dig.  |  219.*] 

8.  WiTNKssBB  (i  200*>— Attobnet— AOTB  o» 
SCBIVENKB  —  CONITDKNTIAI.  COMMVNIOA- 
TIOIT. 

Where  an  attorney  In  preparing  an  assign- 
ment of  a  lease  acted  as  a  scrivener  and  not  as 
confidential  attorney  of  any  of  the  parties,  his 
evidence  as  to  the  execution  and  delivery  of 
the  assignment  was  not  privileged. 

(Ed.  Note.— For  other  cases,  see  WitBsaaes, 
Cent  Dig.  H  7(ffi,  767;   Dec.  Dig.  f  200.«] 

4.  EvrDKKCT  (I  178*)— Best  aicd  Sxooitdabt 
Evidence  — AssiaHifBNT  or  Lea^e  — CoN- 

XIKTS. 

Where  an  alleged  assignment  of  a  lease 
had  been  lost,  its  contents  could  be  proved  by 
any  witness  who  had  read  It 

[Ed.  Note.— For  other  cases,  see  Evidence. 
Cent  Dig.  H  722-726;  Dec.  Dig.  I  17a*] 

6.  Tbiai,  (1 412*)— RMEPnoH  or  Btidbitob— 

Transcript. 

In  an  action  of  unlawful  detainer,  plalntifC 
read  in  evidence  portions  of  a  transcript  of  Ae 
tenant's  testimony  in  a  bankraptcy  proceeding 
as  containing  admissions  against  interest  De- 
fendants demanded  an  inspection  of  the  tran- 
script, which  plaintiff  declined  to  give  because 
of  certain  private  notes  thereon  which  had  not 
been  erasedi  At  defendants'  request  the  whole 
record  was  introduced;  they  being  permitted 
to  call  the  court's  attention  to  such  additional 
matter  as  they  desired,  and  to  inspect  it  after 
the  notes  had  been  erased.  Sdd,  that  defend- 
ants could  not  complain  thereaifter  of  their 
own  failure  to  inspect  such  transcript 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  H  182,  974-977;   Dec.  Dig.  |  412.*] 

6.  JUDOHEHT     (i    680*)— FlITAL    JVDQltmtlT-' 

SATisrACTion. 

Code  Civ.  Proc.  |  1049,  provides  that  an 
action  is  deemed  to  be  pending  from  the  time 
of  Its  commencement  until  Its  final  determina- 
tion on  appeal,  or  until  the  time  for  appeal  is 
passed,  unless  the  Judgment  is  sooner  satisfied. 
Held,  that  where  a  judgment  against  a  tenant 
in  a  prior  proceeding,  to  the  effect  that  he  had 
leased  the  premises  in  controversy  from  plain- 
tiff, had  been  fully  satisfied  by  him,  it  was  not 
objectionsble,  when  offered  in  evidence  as  an 
estoppel,  on  the  ground  that  the  case  had  been 
appealed  and  that  the  judgment  was  not  final. 

[Ed.  Note.— Far  other  cases,  see  Jadgment, 
Cent.  Dig.  I  1024;  Dec.  Dig.  |  680.*] 

7.  EVIDEROE  (I  207*)- ADMI88I01T  AOAIICm 
INTEBEBT— JUDOMEXTT. 

Where  a  judgment  In  a  prior  action  by  • 
landlord  against  nis  tenant  determined  tnat 
the  tenant  bad  leased  the  premises  In  question 
and  was  In  possession  under  such  lease,  the 
judgment  even  though  it  did  not  constitute  an 
estoppel,  was  admissible,  in  a  subsequent  ac- 
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tion  b]r  the  landlord  against  the  tenant,  as  an 
admission  against  Interest. 

[£jd.  Note:— For  other'  eases,  see  Evidence, 
Cent  Dig.  U  707-712;  Dec  Dig.  {  207.*] 

8.  Appeal  ifnD  Ebbob  (|  204*)— Evidbncb— 
Failubk  to  Liuiiv-Neckssitt  of  Objec- 
tion. 

Where  evidence  was  admisBible  as  against 
one  of  several  defendants,  the  others  could  not 
object  to  its  admissibility  against  them  on  ap- 
peal; they  having  made  no  such  objection  at 
the  triaL 

[Ed.  Note. — For  other  oases,  see  Appeal  and 
Error,  Cent.  Dig.  f{  1258-1280;  Dec  Dig.  { 
204,*] 

9.  ESTOPFXI.    (i  110*)— EquiIABLK  Estoppki^ 

— Fleadino. 

Proof  of  an  alleged  eqnitable  estoppel 
against  plaintiff  is  inadmissible  where  estoppel 
is  not  pleaded. 

[£id.  Note. — For  other  cases,  see  Blstoppel, 
Cent.  Dig.  f  300;  Dec  Dig.  {  110.»] 

10.  Appbai,  akd  Ebbob  <|  880*)— Right  to 
Claiic  Ebbob. 

Where  the  tenant  did  not  appeal  from  an 
adverse  judgment  in  an  action  of  unlawful  de- 
tainer, other  defendants,  to  whom  the  landlord 
had  assigned  an  interest  in  the-  lease,  who  did 
appeal,  were  not  entitled  to  review  an  issue  of 
fraud  raised  in  the  tenant's  cross-complaint 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  i%  3384-3590;  Dec  Dig.  | 
880.*] 

11.  Tbial  .(J  387*)- Decision  op  Coubt— 
Requisites. 

The  decision  on  which  the  judgfnent  is  re- 
4]uired  to  be  catered  by  Code  Civ.  Proc.  {.638, 
ia  not  the  clerk's  entry  in  the  luini^tes,  but  the 
decision  which  by  section  632  is  to  be  given  in 
writing  and  filed  with  the  clerk,  prior  to  which 
there  is  no  decision  on  which  judgment  can  be 
entered,  and  no  authority  to  enter  judgment 

[Ed.  Note.— For  other  caaes.  see  Trial,  Cent 
Dig.  H  903-907;  Dec  Dig,  J  387.*] 

12.  LAITDI.OBD     AlTD    TEWAHt     (f    291*)— tll»- 

i*AWFui.  DKTAmKB— Use  and  Occupation— 
Daiuages  fob  Detention. 

In  unlawful  detainer,  plaintiff  is  entitled  to 
-  recover  the  value  of  the  use  and  occnpation, 
.  together  with  damages  for  the  detention  of  the 
property  to  the  date  of  the  findings. 

[Ed.  Note.— For  other  case^,  see  Landlord 
and  Tenant  Cent  Dig.  f!  1217-1269;  Dec. 
Dig.  i  291.*] 

13.  Lardlobd  and  Tenant  (8  291*)— Un- 
uiwruL  Detaineb—Pabties— Judgment. 

Where  an  action  of  unlawful  detainer  was 
brought  to  recover  rented  premises  for  breach 
of  a  lease  consisting  of  an  assignnteDt .  of  the 
tenant's  interest  therein,  without  the  landlord's 
consent,  in  violation  of  covenant,  and  it  ap- 
peared that  the  assignment  was  for  the  pur- 
pose of  operating  a  business  ,on  the  leased 
premises  by  means  of  a  partnership  or  corpo- 
ration, it  was  error  to  order  judgment  against 
persons  who  never  became  members  of  the 
partnership  or  were  in  any  wise  interested  in 
the  business. 

[Ed.  Note.— For  other  cases,  see  Landlord 
and  Tenant,  Cent  Dig.  K  1217-1269;  Dec. 
Dig.  f  291.*] 

Appeal  from  Superior  Conrt,  City  and 
County  of  San  Francisco ;  Oeorge  A.  Stnrte- 
▼ant.  Judge. 

Action  by  Edward  Fw  Delger  against  Abe 
Jacobs  and  others.     Judgment  for  plaintiff. 


and  deifendants  other  than  Jacobs  appe&'L 
Affirmed  in  part,  and  reversed  In  p4rt. 

L.  S.  Melsted  and  B.  H.  Williams,  for  ap- 
pellants. Matt  I.  SuUlvan,  E.  M.  Gibson, 
Sullivan  &  SulUvan,  and  Theo.  J.  Roche^  f9r 
respondeat. 

BURNETT,  J.  Thto  action  of  unlawful 
detainer  was  brought  to.  secure  restitution 
of  certain  leased 'premises  In  San  Francisco, 
a  forfeiture  of  the 'lease,  and  for  damagies  In 
theyalue  of  tbe  use  and  occupation  of  the 
property  during  the  period  of  detention.  Be- 
sides Jacobs,  the  lessee,  the  others  were 
made  parties  defeodaut  ujpon  the  theory  th«it 
they  had  entered  under  and  by  permission  of 
said  lessee  and  were  doing  business  on  the 
demised  premises  by  his  authority.  The  com- 
pla^t  seta  forth :  That  "on  the  15th  day  of 
July,  1910,  plaintiff,  by  agreement. and  lease 
In., writing,  leased  to  ^ald  defendant  Abe 
Jacobs" .  certain  premises  (describing  them) 
for  the  term  of  five  years  from  the  1st  dsy 
of  July,  1910,  at  the  monthly  rental  of  f650, 
"to  be  paid  .on  the  ist  day  of  each  and  every 
month  in  advance."  That,  by  virtue  of  said 
agreement  and  lease,  the  said  Jacobs  entered 
into  possession  and  occupation  of  said  prop- 
erty and  stUl  continues  to  occupy  the  same. 
That  the  lease  contained  certain  terms,  con- 
ditions, and  coyenants,  among  which  was 
that :  "The  lessee  shall  not  sublet  said  prem- 
ises, or  any  part  thereof,  nor  assign  this 
lease  or  any  ri^ts  thereunder,  without  the 
written  consent  of  fjhe  lessor.  Any  assign- 
ment of  this  lease  or  any  rlghit  thereunder, 
either  directly  or  by  operation  of  law,  shall 
work  a  forfeltive  of  the  .same  at  the  option 
x>f  the  lessor,"  That  after  the  execution  of 
said  lease  and  said ,  entry  of  Jacobs  "a9d 
prior  to  the  1st  day  of  October,  1910,  and 
contrary  to  the  conditions  and  covenants  of 
said  lease,  said  defendant,  Abe  Jacobs,  with- 
out the  consent  In  writing  or  otherwise  of 
said  plaintiff,  assigned  interests  in  said  lease 
,to  said  defendants  B.  T.  Molsness,  H.  A. 
Moss,  and  Bristol  Commercial  Company,  a 
corporation,  and  let  and  Wblet  said  demis- 
ed premises  to  said  defendants."  The  viola- 
tion of  certain  other  covenants  is  also  al- 
leged, but  this  feature  of  the  case  we  deem 
unnecessary  to  noUce.  It  appears  further 
that  said  defendants  "are  now,  ever  since  the 
1st  day  of  October,  1910,  bare  been,  and  were 
at  the  time  of  the  service  of  the  notice  to 
quit  hereinafter  mentioned,  in  the  possession 
of  said  demised  premises";  that  plaintiff 
served  upon  the  defendants  "three  days'  writ- 
ten notice  to  quit  said  premises  and  deliver 
possession  thereof  to  plaintiff"  ;  that  defend- 
ants "have  refused  and  neglected  and  still 
refuse  and  neglect  to  quit  said  premises  or 
deliver  possession  thereof  to  plaintiff."  A 
demurrer  interposed  by  defendants  was  over- 
ruled by  the  court,  and  they  filed  an  answer 
in  which  they  denied  positively  the  malring 
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pf  the  leaser  tbat  Jiicobs  entered  lato  pos- 
'  session  thereunder,  that  there  was  ever  any 
assignment  of  said  lease  or  any  part  thereof 
by  said  Jacobs,  or  that  be  sublet  said  premis- 
es or  any  part  thereof  to  any  person  In  any 
'  form  or  manner,  tbat  any  of  the  defendants 
violated  any  of  the  other  covenants  of  the 
lease  or  that  defendants  B.  T.  Molsness,  H. 
A.  MosB,  and  Bristol'  Commercial  Oompany, 
or  any  of  them,  "are  now,  or  eTer  since  the 

•  Ist  day  of  October,  1910,  have  been,  or  were 
at  any  time  or  at  all,  in  the  possession  of 
Bald  demised  premises,"  or  that  any  of  the 

'  defendants  was  served  with  "three  days'  no- 
tice to  qnlt,  such  as  specffled  in  section  1161 
of  the  Code  of  Civil  Procedure  or  otherwise 
or  at  all."  There  are  also  some  affirmative 
allegations  of  fraud  against  the  plaintiff  In 
connection  with  the  leasing  of  said  premises, 
which  will  be  considered  hereafter.  From 
the  judgment  in  favor  of  plaintiff  all  the  de- 
fendants except  the  said  Abe  Jacobs  have 
appealed;  the  last  named  having  filed  a 
waiver  of  "any  and  all  rights  that  I  may 
have  to  move  for  a  new  trial  of  the  above- 
entitled  matter,  or  to  prosecute  an  appeal 
from  the  judgment  rendered  In  said  matter 
on  the  18th  day  of  November,  1910,  In  favor 
of  plaintiff  and  against  defendants." 

[1]  There  can  be  no  donbt  that  the  demnr- 
rer  to  the  complaint  was  properly  overruled. 
It  Is  equally  clear  that  there  was  sufficient 
evidence  to  support  the  material  findings, 
with  one  exception  hereafter  to  be  noticed. 
As  to  the  execution  of  the  lease  Itself,  it 
may  be  said  that,  while  apparently  disputed 

'  In  the  opening  brief  of  appellants,  In  their 
closing  brief  they  declared  that  "everybody 
knows  and  admits  that  a  lease  was  signed 
and  delivered,  but  our  answer  shows  tbat  It 
was  secured  through  fraud,"  and,  to  explain 
the  denial  of  its  execution  In  the  answer.  It 
Is   stated  that,   "where   a  lease  is   secured 

;  through  fraud.  Its  execution  must  be  denied, 
for  the  obvious  reason  that  the  meeting  of 
minds  essential  to  the  creation  of  a  valid 

•  contract  does  not  take  place."  In  view  of 
this  statement  and  of  the  fact  that  no  evi- 
dence of  fraud  in  connection  with  the  lease 
is  exhibited.  It  Is  manifestly  unnecessary  to 
direct  specific  attention  to  the  showing  made 
as  to  this  particular  finding  of  the  court 

Of  the  evidence  that  there  was  a  violation 
of  the  covenant  of  the  lease  In  reference  to 
assignment,  it  is  deemed  sufficient  to  set  forth 
the  following :  The  plaintiff  testified  that  he 
never  gave  any  consent,  In  writing  or  other- 
wise, to  Jacobs'  to  assign  any  Interest  in  the 
lease,  or  to  assign  the  lease  itself,  or  to  sub- 
let any  of  the  premises  described  In  the  lease, 
and  the  court  was  Justified  in  the  Inference 
that,  <m  the  16th  day  of  July,  1910,  defend- 
'•nt  Jacobs  executed  and  delivered  to  B.  T. 
Molsness  and  Henry  A.  Moss  a  written  in- 
strument In  the  following  form :  "San  Fran- 
cisco, Joly  16,  1910.  l  hereby  certify  and  de- 
clare that  the  bill  of  sale  taken  in  my  name 


from  Morris  Steinberg,  covering  the  saloon 
known  as  the  'Bristol'  1001  Market  street, 
San  Francisco,  also  the  lease  covering  the 
said  premises  from  the  owner,  and  the  mu- 
nicipal liquor  license  which  has  been  taken 
in  my  name  and  has  been  received  by  me  for 
the  use  and  benefit  of  B.  T.  Molsness,  Henry 
A.  Moss  and  myself  the  undersigned,  each 
of  which  parties  Is  entitled  to  an  undivided 
one-third  Interest  In  and  to  all  of  said  prop- 
erty, and  I  hereby  sell,  assign  and  transfer 
to  each  of  said  B.  T.  Molsness  and  Henry  A. 
Moss,  an  undivided  one-third  Interest  in  and 
to  all  of  said  property."  It  is  stoutly  Insist- 
ed by  appellants  that  no  such  instrument  was 
executed ;  but,  in  answer  to  this  contention. 
It  Is  sufficient  to  set  forth  the  following  tes- 
timony, which  manifestly  justifies  the  court's 
finding  as  to  the  assignment:  Mr.  Leon  E. 
Prescott,  a  witness  for  plaintiff,  was  Inter- 
rogated concerning  the  foregoing  purported 
assignment,  and  he  stated  that  he  dictated 
It  to  his  stenographer.  Miss  Whelan,  at  the 
request  of  Mr.  Jacobs,  "the  three  gentlemea 
being  present  at  the  time,  Mr.  Moss,  Mr. 
Molsness,  and  Mr.  Jacobs,  and  It  was  trans- 
scribed  and  signed  by  Mr.  Jacobs,  and  a  copy 
given  to  Mr.  Molsness,  and  a  copy  given  to 
Mr.  Moss,  and  Mr.  Jacobs  kept  the  third." 
Miss  Whelan  testified  that  she  took  the  dic- 
tation of  this  Instrument  from  Mr.  Prescott 
and  transcribed  it  Into  longhand  and  deliv- 
ered it  to  the  latter  in  the  presence  of  Moss, 
Jacobs,  and  Molsness.  Mr.  Morris  Steinberg 
testified  that,  on  said  July  16th,  at  his  place 
of  business,  he  had  a  conversation  with  Mr. 
Jacobs  in  reference  to  the  premises  leased  by 
the  latter,  and  that  Jacobs  said  that  "he 
could  not  sign  over  the  saloon  and  license 
and  lease,  as  he  agreed,  to  me  for  advancing 
him  money,  for  the  reason  that  Mr.  Moss 
and  Molsness  compelled  him  that  day  to  sign 
over  a  one-third  interest  to  each  of  the  par- 
ties at  Mr.  Prescott's  office,"  and  that  Mr. 
Jacobs  handed  him  the  pai)er  which  had  been 
executed,  and  that  it  was  "the  same  thing  in 
sum  and  substance"  as  the  aforesaid  purport- 
ed assignment,  and  thnt  it  was  signed  by 
Abe  Jacobs.  The  defendants  Moss,  Molsness, 
and  Jacobs  testified  that  an  Instrument  was 
executed  by  Jacobs  on  said  date  and  one 
copy  delivered  to  Moss  and  another  to  Mols- 
ness, but  they  denied  that  It  constituted  an 
assignment,  but  claimed  that  It  was  simply 
a  mortgage  or  pledge  to  secure  the  repayment 
of  money  that  had  been  advanced  for  the 
purchase  of  the  saloon  fixtures.  None  of 
these  witnesses,  however,  could  give  the  con- 
tents of  the  Instrument,  nor  did  any  of  them 
produce  a  copy  of  it  or  satisfactorily  account 
for  its  loss.  The  court  was  Indeed  Justified 
in  regarding  with  grave  suspicion  their  tesK 
timony  upon  this  point.  There  are  other  dr- 
cumstances,  unnecessary  to  detail,  that  lend 
support  to  the  theory  of  assignment 

[2]  In    this    connection    we    may    notice 
the  dalm  of  appellants  that  the  testimony 
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of  Mr.  Prescott  and  Miae  Whelan  elipnid 
have  been  excluded  as  privileged  for  Uie 
reason  that  Mr.  Prescott  was  tt>e  attor- 
ney for  Jacoba,  Moss,  and  Mulsuess,  and 
Miaa  Whelan  was  his  stenographer.  As 
a  matter  of  fact,  the  testimony  of  these 
two  witnesses  sbowtaig  the  execution  of  said 
asslgnoient  was  given  without  objection,  and 
hence  the  ruling  of  the  court  refusing  to 
strike  it  out  oould  be  Justified  on  that 
ground.  Miss  Whelan  identifled  the  instru- 
ment, marked  "Plaintifl'a  Exhibit  7,"  as  a 
<»py  of  Mr.  Preacott's  dictation  already  re- 
ferred to.  Not  only  was  tbla  evidence  re- 
ceived without  objection,  but  it  must  be 
plain  that  to  these  preliminary  matters  the 
rule  of  privilege  would  not  extend.  The  es- 
sential facts  as  to  the  contents  of  said  in- 
strument and  its  execution  and  delivery 
were  declared  by  Mr.  Prescott.  as  aforesaid, 
In  response  to  questions  to  which  no  objec- 
tion was  made.  Appellants,  to  take  advan- 
tage of  the  rule,  should  have  objected 
promptly,  of  course,  to  any  testimony  as  to 
these  matters  when  it  appeared  that  the 
witness  sustained  the  relation  that  the  law 
holds  Inviolate. 

[31  But,  assuming  that  the  objection  was 
timely,  we  think  the  facts  take  the  case 
without  the  operation  of  said  rule.  It  seems 
clear  that  the  purpose  of  the  meeting  of  the 
parties  on  said  July  16th  was  the  prepara- 
tion and  execution  of  an  instrument  that 
would  aftord  Moss  protection  for  the  money 
that  he  had  invested.  Nothiug  transpired 
in  the  nature  of  a  confidential  communica- 
tion that  the  law  protects  from  disclosure. 
Mr.  Prescott  acted  rather  as  a  scrivener 
than  attorney  in  the  transaction.  In  1 
Creenleaf  on  Evidence  (IGth  Ed.)  |  239,  it 
Is  said:  "On  the  other  hand,  the  person 
must  be  at  the  time  acting  as  legal  advleer, 
hence  a  communication  with  an  attorney 
merely,  as  with  a  lender  of  money,  a  friend, 
or  a  scrivener,  is  not  privileged." 

In  Bonira  v.  Fonts,  15  Ind.  00,  it  Is  held 
that  "when  the  terms  of  a  contract  have 
been  agreed  upon  between  the  parties,  and 
an  attorney  is  afterwards  employed  as  a 
scrivener  merely  to  reduce  the  contract  to 
writing,  and  no  inquiry  Is  made  of  him  as 
to  its  legal  effect,  communications  made  to 
him  while  thus  engaged  will  not  be  regarded 
as  privileged." 

In  De  Wolf  v.  Strader,  26  111.  225,  79 
Am.  Dec.  371,  it  is  held,  as  stated  In  the 
syllabus:  "An  attorney  who  is  requested  to 
prepare  a  deed  or  mortgage,  no  legal  advice 
being  required,  is  not  privileged  and  may 
testify  as  to  what  comes  to  his  knowledge 
In  connection  with  such  a  transaction." 

In  Hebbard  v.  Haughlan,  70  N.  Y.  61, 
the  Court  of  Appeals  declared  that:  "The 
objection  that  the  attorney  by  whom  the 
deed  of  April  4tb  was  prepared  could  not 
give  evidence  of  the  directions  he  received 
tiom  the  parties  and  of  the  transaction  be- 
tween them  at  the  time  was  not  well  taken. 


He  testified'  of-  facts  within  his  knowledge, 
acquired  in  the  transaction  of  the  business 
between  the  parties,  and  they  were  not  com- 
municated to  him  as  an  attorney  to  enable 
him  to  perform  his  duties  to  a  client. 
Knowledge  acquired  under  such  circum- 
stances is  not  w^ithiu  the  class  of  privileged 
t'ommunlcatlons." 

[4]  The  material  question  here  was 
whether,  at  the  end  of  said  transaction,  an 
instrument  in  writing  was  executed  by  Ja- 
cobs, and,  if  so,  what  were  its  contents. 
The  only  disputed  point,  indeed,  was  as  to 
what  It  contained,  and.  If  it  had  not  been 
lo.st,  the  instrument  would  speak  for  itself. 
Having  been  lost,  its  existence  and  contents 
could  be  proved  by  any  witness  who  had 
read  the  assignment.  Greer  v.  Greer,  58 
Hun,  254,  12  N.  Y.  Supp.  778;  Chapman  t. 
Peebles,  84  Ala.  283,  4  South.  273.  "It  is 
a  sound  public  policy  which  provides  that  an 
attorney  or  counsel  should  not  be  allowed  to 
testify  to  any  of  the  transactions  or  conver- 
sations between  himself  and  his  client  which 
led  up  to  the  preparation  of  any  document. 
But,  when  the  document,  be  it  a  will  or  a 
contract  or  what  not.  has  been  executed,  its 
contents  are  no  longer  confidential,  the  rea- 
son foe  the  rule  ceases,  and  the  counsel  may 
as  well  testify  to  the  contents  as  may  any 
other  witness  who  knows  such  contents." 
Fayerweather  v.  Hitch  (C.  0.)  90  Fed.  13. 
We  think  this  position  is  sound  and  is  am- 
ply sustained  by  the  authorities,  in  this  and 
other  Jurisdictions. 

[f]  Appellants  complain  bitterly  of  the  ac- 
tion of  the  court  in  reference  to  a  transcript 
of  testimony  in  the  possession  of  respondent 
They  declare  that  the  court  denied  to  them 
the  right  to  Inspect  it  after  it  was  actually 
Introduced  in  evidence.  They  have,  how- 
ever, entirely  misconceived  the  situation. 
Plaintiff  had  in  his  possession  what  pur- 
ported to  be  a  transcript  of  the  testimony 
of  Abe  Jacobs  taken  in  a  certain  proceeding 
in  bankruptcy,  and  respondent  read  In  evi- 
dence certain  portions  of  it  as  oootaining 
admissions  against  interest.  Appellants  de- 
manded an  inspection  of  tbe  transcript,  but 
respondent  declined  to  give  them  his  copy 
fur  the  reason  that  he  had  written  upon  it 
certain  private  notes  that  he  bad  not  erased. 
There  is  no  claim  made  that  respondent  mis- 
read the  quotation,  or  that  it  was  not  a  cor- 
rect transcription  of  said  testimony  of  Mr. 
Jacobs.  We  must  assume,  also,  that  appel- 
lants could  have  secured  a  copy  from  the 
original  source  if  they  had  so  desired.  Be- 
sides, on  the  request  of  appellants  that  the 
"whole  record  go  in,"  with  the  exception 
of  the  te.stimouy  of  a  certain  Mrs.  Pyper 
which  was  claimed  to  be  "fragmentary," 
the  court  said:  "I  expect  that  is  probably 
the  best  course  to  take,  to  admit  the  whole, 
and  then  you  gentlemen  can  call  my  atten- 
tion to  the  other  part.  It  will  be  admitted 
in> evidence  and  marked  as 'Plaintiff's  Exhibit 
No.  8'  and  considered  as  read  and  hereafter 
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connsel  can  refer  to  any  part  of  It"  Appel- 
lants claim  that  the  "other  part"  was  not 
called  to  the  attention  of  the  court;  but,  If 
they  neglected  to  do  so,  they  hare  only 
themselves  to  blame.  After  the  said  order 
was  made,  appellants  requested  the  court  to 
"permit  us  to  Inspect  the  copy  of  that  rec- 
ord that  he  has  there,"  and  the  court  re- 
plied: <* After  he  has  erased  his  notes.  You 
do  not  want  to  see  his  notes  on  it,  I  pre- 
sume." It  does  not  appear  whether  appel- 
lants ever  Inspected  that  copy,  hut  this  cir- 
cumstance seems  unimportant  in  view  of 
the  fact  that  the  whole  deposition  was  re- 
ceived in  evidence  and  la  set  out  in  full  in 
the  record. 

[6]  Plaintiff  offered  in  evidence  all  the  pa- 
pers, Including  the  notice  of  motion  for  an 
order  to  be  restored  to  possession,  in  the  case 
of  Edward  F.  Delger  v.  Abe  Jacobs,  No.  31,- 
073,  tried  In  the  same  court  and  decided  In 
favor  of  plaintiff,  September  2,  1910;  his 
counsel  stating  in  explanation:  "There  is 
a  judgment  against  the  defendant  Abe  Jacobs 
In  this  case,  to  the  effect  that  the  pr«nises 
were  leased  by  Delger  to  Jacobs,  and  he  was 
in  possession  under  the  lease,  and  that  Judg- 
ment Is,  of  course,  an  estoppel  as  to  the  ma- 
terial averment  In  his  answer  here,  because 
he  denies  In  his  answer  that  he  ever  execut- 
ed a  lease."  Appellants  objected  as  follows: 
"We  object  to  that,  If  the  court  please.  We 
have  asked  to  be  restored  to  nothing  but  our 
estate  there,  and  so  distinctly  provided,  and 
we  repudiated  this  lease  in  that  suit,  and  we 
repudiate  it  In  this."  After  said  papers  were 
received  In  evidence,  appellants  made  the 
particular  objection  that  "that  case  Is  on  ap- 
peal and  has  not  been  finally  decided,  and  is 
not  a  final  Judgment  of  the  case,  and  ought 
not  to  be  Introduced  as  a  part  of  this  rec- 
ord, and  that  it  is  incompetent,  irrelevant, 
and  immaterial  evidence."  The  objection 
ought,  of  course,  to  have  been  made  before 
the  ruling  of  the  court;  but,  since  the  rec- 
ord shows  the  payment  by  defendant  Jacobs 
"of  the  sum  of  $1,388.50  in  full  payment, 
discharge,  and  satisfaction  of  the  Judgment 
in  said  action,"  and  the  acknowledgment  of 
satisfaction  by  plaintiff  therein.  It  cannot  be 
said  that  the  action  was  still  pending,  and 
the  cases  cited  by  appellant  are  therefore 
not  In  point  As  to  this  it  is  probably  suffi- 
cient to  quote  section  1049  of  the  Code  of 
Civil  Procedure  that  "an  action  Is  deemed 
to  be  pending  from  the  time  of  its  commence- 
ment until  its  final  determination  upon  an 
appeal,  or  until  the  time  for  appeal  has  pa.sa- 
ed,  unless  the  Judgment  Is  sooner  satisfied." 
As  we  have  seen,  the  Judgment  was  satis- 
fied by  Jacobs,  and  hence  the  action  was  no 
longer  pending. 

[7]  But  If  we  concede  that  said  Judgment 
did  not  constitute  an  estoppel.  It  was,  In 
connection  with  said  satisfaction,  at  least 
evidence  of  an  admission  against  Interest  up- 
on a  material  Issue  and  proper  to  be  consid- 
ered by  the  court 


[•]  If  It  be  admitted  that  the  other  de- 
fendants In  the  present  action,  being  stran- 
gers to  the  former  suit,  might  have  urged  suc- 
cessfully an  objection  to  the  consideration  of 
said  record  as  evidence  against  themsdves 
or  have  maintained  that  it  be  limited  in  Its 
application  to  Mr.  Jacobs,  It  is  sufilcient  to 
say  that  no  such  claim  was  presented  to  the 
trial  court,  and  appellants  are  in  no  position 
now  to  make  It,  and  Mr.  Jacobs  is  presum- 
ably satisfied,  since  he  has  not  appealed. 

[I]  The  court  did  not  err  In  excluding  tes- 
timony tending  to  show  a  waiver  on  the  part 
of  the  landlord  of  breaches  of  covenant  un- 
der the  lease.  This  claim  was  in  the  na- 
ture of  an  equitable  estoppel,  and  It  was 
necessary  to  plead  it  in  order  to  introduce 
evidence  In  its  support  Clarke  v.  Huber,  25 
Cal.  593;  Btchebome  v.  Auzerals,  46  Cal. 
125 ;  Newhall  v.  Hatch,  134  Cal.  278,  06  Pac. 
266,  65  Xj.  R.  a.  673;  Chapman  v.  Hughes, 
134  Cal.  641,  68  Pac.  298,  60  Pac.  974,  66 
Pac.  082.  There  Is  no  pretense  of  such  plea 
In  the  answer.  An  amendment  to  the  answer 
was  filed  In  which  an  attempt  was  made  to 
plead  estoppel  as  to  certain  covenants  in  the 
lease.  This  amendment  was  stricken  out  by 
the  court.  But  If  we  were  to  consider  it 
as  a  part  of  the  pleadings,  it  is  not  contended 
that  It  covers  the  breach  of  the  covenant  not 
to  assign ;  counsel  for  appellants  having  stat- 
ed to  the  lower  court  that;  "Under  those 
circumstances,  I  did  not  understand  that  we 
were  to  plead  against  an  assignment.  We 
have  not  pleaded  here  against  an  assignment 
and  we  claim  that  there  was  no  assignment" 

[I I]  The  second  count  of  the  answer  of  de- 
fendant Jacobs  contained  allegations  of 
fraud  against  plaintiff,  and  there  was  a 
prayer  for  affirmative  relief.  It  is  urged 
that  this  constituted  a  cross-complaint  and 
that  the  court's  ruling  was  erroneous  in  sus- 
taining an  objection  to  evidence  offered  t* 
support  Its  averments.  But  conceding  that 
it  stated  a  cause  of  action,  it  could  only  be 
so  in  behalf  of  Jacobs  himself,  and  appel- 
lants are  not  aggrieved  parties,  Th^  are 
not  in  any  way  connected  with  the  purport- 
ed cause  of  action,  and  therefore  we  are  not 
called  upon  at  th^r  Instance  to  review  the 
alleged  error. 

[1 1  ]  Appellants  say  that:  "The  court  In  Its 
minute  order  holds  the  plaintiff  entitled  to 
Judgment  against  all  of  the  defendants  for 
$650.  In  its  findhigs  it  holds  that  plaintiff 
Is  entitled  to  Judgment  against  all  of  the 
defendants  except  Melsted  for  |1,020.  This 
Is  a  distinction  not  Justified  by  any  reason, 
either  in  law  or  In  evidence."  The  clerk's 
entry  in  the  minutes  is  not  the  decision  of 
the  cause.  "The  decision  upon  which  by 
section  633  of  the  Code  of  Civil  Procedure 
the  Judgment  Is  to  be  entered  is  that  which 
by  section  632  Is  to  be  given  in  writing  and 
filed  with  the  clerk ;  and  until  so  given  and 
filed  there  la  no  decision  upon  which  Judg- 
ment can  be  entered,  and  consequently  no 
authority  for  entering  any  judgment"    Crim 
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▼.  Eessing.  89  C^  486,  26  Vac  1074,  23  Am. 
St  Rep.  491. 

[12]  The  value  of  the  use  and  occupation 
of  the  premises  for  one  month  was  $650, 
and  the  difference  between  that  amount  and 
$1,020  is  accounted  for  by  the  fact  that  the 
court  allowed  plaintiff  damages  for  the  de- 
tention of  the  property  to  the  date  of  the 
findings.  This  was  proper.  Nolan  t.  Hentig, 
138  Cal.  281,  71  Pac.  440. 

[13]  Justlflcation  for  tlie  Judgment  against 
the  defendants  other  than  Jacobs  Is  urged 
by  respondent,  on  the  ground  tliat,  "under 
the  statute  providing  for  summary  proceed- 
ings in  unlawful  detainer,  persons  may  I>e 
made  defendants  who  have  entered  upon  or 
succeeded  to  the  possession  of  the  premises, 
from  or  tttrougb  the  tenant  between  whom 
and  the  landlord  the  conventional  relation 
of  landlord  and  tenant  has  been  established." 
It  is  claimed  that  said  defendants  are 
brought  within  this  rule  by  reason  of  the 
fact  that  they  were  all  in  the  possession  of 
said  premises  by  consent  of  the  tenant  and 
without  the  consent  of  the  landlord.  There 
is,  prolMbly,  no  doubt  that  all  of  said  parties 
expected  to  be  interested  in  the  use  and  occu- 
pancy of  said  premises.  We  think,  however, 
it  can  liardly  be  said  that  any  of  them  ex- 
cept Jacobs  and  Moss  were  actually  in  pos- 
session of  the  property  and  liable  for  the 
value  of  its  use.  Mr.  Moss  testified  that,  in 
the  beginning,  "we  expected  to  make  a  co- 
partnership or  an  incorporation" ;  but,  when 
he  found  he  was  the  only  one  who  had  put 
up  any  money,  he  did  not  propose  "to  take 
Mr.  Jacobs  or  Mr.  Molsness  in  the  partner- 
ship In  a  business  for  which  I  was  paying 
and  they  had  paid  no  money  whatever."  He 
testified  further,  substantially,  that  he  dis- 
charged Mr.  Jacobs,  telling  the  latter  "to  go 
back  to  his  tailoring  business,"  and  as  "a 
matter  of  fact  there  is  nobody  interested  in 
tlie  actual  ownership  of  the  place  but  me, 
and  my  word  has  been  final  in  every  case. 
Tbere  Is  absolutely  not  one  dollar  of  any- 
body else's  money  In  there  but  mine,"  and 
that  he  had  "absolutely  the  right  to  exer- 
cise control  over  the  place."  Without  quot- 
ing further,  we  think  it  should  be  held  that, 
as  far  as  the  judgment  awards  damages  and 
costs  against  Molane.ss  and  the  Bristol  Com- 
ntercial  Company  and  costs  against  Melsted, 
It  should  be  reversed,  and  affirmed  in  every 
other  respect.  The  necessity  for  a  new  trial, 
liowever,  upon  this  issue  cnn  probably  be 
avoided  if  plaintiff  will  consent  to  such  modi- 
fication of  the  judgment  in  the  court  below. 

We  think  no  other  point  demands  specific 
attention. 

In  conclusion,  it  may  be  suggested  that, 
while  counsel  in  their  briefs  have  displayed 
nracli  Industry  and  learning,  they  are  just- 
ly subject  to  censure  for  their  apparent  for- 
getfulness  of  the  dignity  and  courtesy  that 
should  ever  prevail  in  contests  like  this.  It 
must  be  manifest  that  their  untoward  vitu- 


Iteratlon  affords  no  credit  to  themselves  and 
likewise  neither  entertainment  nor  enlighten- 
ment to  the  court 

All  -of  said  Judgment  is  afl9rmed  except 
that  portion  which  orders,  adjudges,  and  de- 
crees that  plaintiff  have  and  recover  from 
defendants,  B.  T.  Molsness  and  the  Bristol 
Commercial  Company,  the  sum  of  $1,020  for 
the  use  and  occupation  of  said  property  and 
the  sum  of  $100  for  attorney's  fee  and  $7B, 
costs  of  suit,  and  except  that  portion  which 
decrees  that  plaintiff  recover  said  costs  of 
$76  of  defendant  Melsted. 

We  concur:   CHIPMAN,  P.  J.;  HART,  J. 


OLDERSHAW  r.  MATTESON  &  WH^LIAM- 
SON  MFG.  CO.  et  al.     (Civ.  1,019.) 

(District   Court   of   Appeal,    Second   District, 
California.    May  27,  1012.) 

1.  Husband  and  Wife  (|  133*)— Skpabatk 

PBOPERTT— EVIDKRCK. 

Evidence  Aeld  to  snpport  a  finding  that 
property  was  the  separate  property  of  a  mar- 
ried woman,  and  was  not  subject  to  the  debts 
of  her  husband. 

[Ed.  Note.— For  other  cases,  see  Husband 
and  Wife,  Cent  Dig.  §§  487-494;    Dec  Dig.  g 

2.  Appeal  and  Erbob  (|  1011* )— Be  view- 
Conflicting  Evidence. 

The  trial  court  trying  a  case  without  a 
jury  mast  weigh  the  conflicting  evidence,  and 
determine  whether  a  fact  is  established  by 
clear  and  convincing  evidence,  and  its  finding 
will  not  be  disturbed. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  {g  3983-3989;  Dec.  Dig.  | 
1011.*] 

3.  Husband  and  Wife  (t  133*)— Sepabate 

Pbopebty    of    Wife  —  Evidence  —  Suffi- 
ciency. 

A  finding  that  property  is  the  separate  es- 
tate of  a  married  woman  must  be  based  on 
clear  and  convincing  evidence. 

[Ed.  Note. — For  other  cases,  see  Husband 
and  Wife,  Cent  Dig.  §§  487-494;  Dec  Dig.  S 
133.*] 

4.  Husband  and  Wife  ({  131*)— Sepabate 
Property  of  Wife— Presumptions— "Sep- 
arate Estate." 

The  presumption  as  to  the  character  of 
property  arising  from  the  fact  that  a  married 
woman  engages  in  business  is  overcome  by  the 
fact  that  the  property  was  purchased  with 
funds  derived  from  moneys  owned  by  her  be- 
fore her  marriage  or  acquired  afterward  by 
gift  or  bequest  constituting  her  separate  es- 
tate within  Civ.  Code,  {  162,  and  hence  the 
property  is  her  separate  property. 

[Ed.  Note.— For  other  cases,  see  Husband 
and  Wife,  Cent  Dig.  §{  471-488;  Dec  Dig.  { 
131.* 

For  other  definitions,  see  Words  and  Phras- 
es, voL  7,  pp.  6413,  6414.] 

5.  Husba3»d  and  Wife  (I  140*)— Separate 
Pbopertt  of  Wife  —  Contbibutions  bt 
Husband — Effect. 

The  fact  that  a  husband  contributed  all  his 
time  and  skill  in  the  conduct  of  a  business  of 
his  wife,  or  joined  in  the  execution  of  notes 
for  money  wherewith  to  purchase  the  business. 


*For  other  gu«*  sea  same  topic  and  taction  NUMBER  In  Dec  Dig.  A  Am.  Dig.  Key  No.  8«rlM  A  Rap'r  Indaxaa 
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does  not  give  him  any  interest  in  the  property, 
in  the  absence  of  any  agreement  to  that  effect. 
[Ed.  Note. — For  other  cases,  see  Husband 
and  Wife,  Cent  Dig.  {$  573,  574;  Dec.  Dig.  { 
149.*] 

6.  Appeal  and  Ebrob  (§  692*)— Questions 
Reviewable— Exclusion  of  Depositions 
— ^Recobd. 

Where  depositions  excluded  on  the  ground 
that  they  are  incompetent,  irrelevant,  immate- 
rial, and  not  proper  cross-examination  are  not 
incorporated  in  the  bill  of  exceptions,  the  rul- 
ing is  not  reviewable  on  appeal. 

[Ed.  Note. — For  other  oases,  see  Appeal  and 
Error,  Cent  Dig.  §§  2905-2909;  Dec.  Dig.  i 
692.*] 

7.  Appeal  and  Erbob  (§  1050*)— Habmless 
Error  —  Ebroneous  Admission  of  Evi- 
dence. 

Where  the  issue  was  whether  property 
was  the  separate  property  of  a  wife,  or  the 
property  of  her  husband  and  subject  to  the 
claims  of  his  creditors,  and  it  appeared  that 
the  wife  was  the  only  member  of  the  marital 
community  who  possessed  any  estate,  the  er- 
ror, if  any,  in  permitting  officials  of  a  bank 
which  had  made  loans  to  the  wife  to  testify 
that  in  malting  loans  they  recognized  her  as 
the  party  borrowing  the  money,  and  extended 
the  credit  to  her,  was  not  prejudicial. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  U  4153-4160,  4166;  Dec. 
Dig.  S  1050.*] 

Appeal  from  Superior  Court,  Kern  County; 
Paul  W.  Bennett,  Judge. 

Action  by  Annie  Cox  Oldershaw  against 
the  Matteson  &  Williamson  Manufacturing 
Company  and  another.  From  an  order  deny- 
ing defendants'  motion  for  new  trial,  tbey 
appeal.    Affirmed. 

W.  B.  Beaizley,  Louis  Luckel,  and  J.  P. 
Jones,  for  appellants.  W.  W.  Eaye  and 
Kaye  &  Siemon,  for  respondent. 

SHAW,  J.  Appeal  from  an  order  denying 
defendants'  motion  for  a  new  trial. 

By  stipulation  filed  it  was  agreed  by  coun- 
sel for  the  respective  parties  "that  no  briefs 
need  be  printed  in  the  cause,  but  that  the 
same  may  be  heard  and  submitted  upon  the 
printed  briefs  filed  In  the  case  of  W.  H.  Es- 
dohr.  Plaintiff  and  Appellant,  v.  Annie  Cox 
Oldershaw  and  C.  D.  Oldershaw,  Defendants 

and  Respondents,  125  Pac. ,  Ii.  A.  No.  2,979, 

in  the  Supreme  Court,  •  •  •  and  that 
printed  copies  of  the  briefs  in  said  last-men- 
tioned cause  may  be  filed  in  the  above  enti- 
tled cause  as  the  briefs  of  the  respective  par- 
ties." Accordingly,  no  briefs  other  than  cop- 
ies of  those  filed  in  case  No.  2,979  in  the  Su- 
preme Court  have  been  filed  herein.  These 
briefs,  however,  were  not  prepared  with  ref- 
erence to  the  record  in  this  case;  and,  while 
numerous  citations  are  made  therein  desig- 
nating folios  and  pages  of  the  transcript  In 
the  case  of  Esdobr  v.  Oldershaw,  filed  in  the 
Supreme  Court,  no  copy  of  that  transcript  has 
been  filed  herein  or  otherwise  presented  to 
this  court.  These  briefs  are  of  little  value 
as  an  aid  to  the  court  in  reaching  a  conclu- 
sion upon  the  questions  presented,  and  our 
consideration  of  the  appeal,  in  the  absence  of 


the  presentation  of  the  points,  Is  necessarily 
independent  and  based  upon  what  is  disclos- 
ed by  the  transcript 

The  complaint  alleges  that  in  1897,  and 
prior  to  the  marriage  of  plaintiff  with  C.  D. 
Oldershaw,  the  defendant  Matteson  &  Wil- 
liamson Manufacturing  Company  obtained  a 
judgment  against  the  latter  in  the  superior 
court  of  Los  Angeles  county.  In  November, 
1908,  10  years  thereafter,  said  judgment 
creditor  caused  an  execution  to  be  issued 
out  of  said  court  and  placed  in  the  hands  of 
defendant  Kelly,  sheriff  of  Kern  county,  who, 
as  directed,  levied  the  same  upon  the  sum  of 
$310.10  owned  by  plaintiff,  but  deposited  in 
the  Bank  of  Bakersfield  in  the  name  of  G.  D. 
Oldershaw,  and  which  sum,  notwithstanding 
plnintllTs  verified  claim  and  demand  for  the 
release  thereof  made  to  Kelly  as  sheriff,  he 
collected  from  the  bank  and  paid  to  Matteson 
&  Williamson  Manufacturing  Company, 
which  converted  it  to  its  own  use;  that  said 
sum  of  $310.10  was  the  proceeds  derived 
from  a  grocery  business  then  and  for  a  long 
time  theretofore  owned  entirely  by  plaintiff 
as  her  separate  property,  and  which  she  con- 
ducted imder  the  name  and  style  of  G.  D. 
Oldershaw  &  Co.  The  only  issue  raised  by 
the  answer  was  by  a  denial  of  the  alleged 
ownership  in  plaintiff,  defendants  claiming 
that  said  grocery  business,  together  with  the 
1310.10  so  levied  upon  and  converted,  was 
the  property  of  O.  D.  Oldershaw,  the  judg- 
ment debtor.  As  to  this  issue,  the  court 
found  in  favor  of  plaintiff  and  gave  Judg- 
ment accordingly. 

[1]  The  chief  contention  of  appellants  is 
that  the  evidence  is  insufficient  to  sustain 
the  finding  of  the  court  upon  which  the  judg- 
ment was  based.  Without  Quoting  it  at 
length,  it  is  sufiiclent  to  say  that  the  evi- 
dence tends  to  show  that  the  grocery  busi- 
ness which  produced  the  $310.10  so  converted 
was  purchased  by  plaintiff  with  her  separate 
funds,  the  original  source  of  which  was  mon- 
ey inherited  by  plaintiff  from  an  aunt,  and 
which,  beginning  with  1900,  was  invested  in 
real  estate,  plaintiff  from  time  to  time  selling 
and  re-investing  the  proceeds  of  the  same, 
all  of  which  deals  appear  to  have  been  suc- 
cessful In  yielding  her  a  considerable  profit. 
The  grocery  business  was  purchased  in  1905 
by  plaintiff  and  one  Wheadon.  Of  the  pur- 
chase price  plaintiff  paid  $1,000,  which  sum 
she  borrowed  from  the  bank,  and  a  short 
time  thereafter  she  purchased  Wheadon's  in- 
terest for  $880,  which  was  paid  by  check 
drawn  upon  her  account  in  the  bank.  By 
writing,  she  authorized  the  bank  to  honor 
checlis  drawn  upon  her  account  by  the  hus- 
band, and  also  gave  the  husband  a  general 
power  of  attorney  to  transact  business  for 
her.  Sundry  notes  in  various  sums  were  ex- 
ecuted to  the  bank  by  plaintiff  through  her 
husband  as  attorney  in  fact,  payment  of 
which  was  secured  by  mortgage  upon  the 
separate  estate  of  plaintiff,  and  in  all  of 
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irUch  transactions  tbe  bank  recognized 
plaintiff  as  ttie  party  to  wiiom  it  extended 
credit  Tbe  direct  testimony  of  both  plain- 
tiff and  her  husband  is  that  the  entire  pur- 
chase price  of  the  business  was  paid  out  of 
bar  separate  funds,  and  that  he,  baring  no 
estate  of  his  own,  paid  no  part  of  the  con- 
sideration therefor.  He  farmed  her  land, 
superintended  the  grocery  business,  and  con- 
ducted all  her  business  affairs  without  coui- 
pensation  other  than  the  support  of  himself 
and  family. 

[2]  While  there  may  have  been  evidence 
and  proof  of  circumstances  inconsistent  with 
the  testimony  of  plaintiff  and  her  husband, 
nevertheless,  it  was  for  the  trial  court  to 
weigh  and  determine  the  same,  and  its  find- 
ing based  thereon  will  not  be  disturbed. 

[3]  While  In  cases  of  this  nature  a  finding 
that  property  is  the  separate  estate  of  the 
wife  should  be  based  upon  clear  and  convinc- 
Irg  eridence,  the  question  as  to  whether  or 
not  tbe  evidence  offered  is  clear  and  convinc- 
ing is  for  the  trial  court.  Couts  v.  Winston, 
153  Cal.  686,  96  Pac.  357;  Estate  of  Pepper, 
158  Cal.  619,  112  Pac.  62,  31  L.  R.  A.  (N.  S.) 
1092.  Much  of  the  evidence  offered  on  the 
part  of  defendants  was  hearsay,  and,  at 
most,  tended  to  prove  that  plaintiff  permitted 
C.  D.  Oldersbaw  to  hold  himself  out  as  the 
owner  of  the  property.  The  Judgment  upon 
which  the  execution  was  issued  was  for  an 
indebtedness  contracted  by  the  husband  long 
before  his  marriage  with  plaintiff,  and  the 
record  discloses  no  facts  which  constitute  an 
estoppel  against  plaintiff.  Nor  is  there  dis- 
closed any  act  on  the  part  of  plaintiff  where- 
by she  transmuted  her  separate  estate  into 
community  property;  indeed,  tne  execution 
to  bim  of  a  general  power  of  attorney  is  in- 
consistent with  such  Intent. 

[4]  In  onr  opinion  any  presumption  as  to 
the  character  of  the  property  arising  from 
the  fact  of  a  married  woman  engaging  in 
business  is,  in  this  case,  overcome  by  the  fact 
that  it  was  purchased  with  funds  and  the 
rents,  issues,  and  profits  (Civ.  Code,  f  162;  Es- 
tate of  Hlggins,  65  Cal.  407,  4  Pac.  389)  de- 
rived from  moneys  owned  by  plaintiff  before 
marriage,  or  acquired  afterwards  by  gift  or 
beqnest. 

IS]  Neither  the  fact  that  the  husband  con- 
tributed all  his  time  and  skill  in  the  conduct 
of  tbe  business,  or  that  he  Joined  his  wife 
in  tbe  execution  of  notes  given  for  money 
wherewith  to  make  tlie  purchase  (assuming 
that  he  did),  in  the  absence  of  any  agreement 
to  that  effect,  gave  him  any  interest  in  the 
property.  Walsh  v.  Walsh,  84  Cal.  101,  23 
Pac.  1099;  Dlefendorff  v.  Hopkins,  95  Cal. 
343,  28  Pac.  265,  30  Pac.  549;  Flournoy  v. 
Floumoy,  86  Cal.  286,  24  Pac.  1012,  21  Am. 
St.  Rep.  39;  Heney  v.  Pesoli,  109  CaZ.  53,  41 
Pac.  819;  Estate  of  Pepper,  158  Cal.  619,  112 
Pac.  62,  31  L.  R.  A.  (N.  S.)  1092;  Lewis  v. 
Johns,  24  Cal.  98,  85  Am.  Dec.  49;  Carle  v. 
Heller,  123  Pac.  815. 


[I]  Among  other  errors  of  law  specified  is 
that  the  court  erred  In  excluding  the  depo- 
sitions of  0.  D.  Oldersbaw  and  Annie  Ooz 
Oldersbaw.  It  appears  that  the  depositions 
of  these  parties  were  offered  in  evidence  and 
objection  thereto  sustained  upon  the  ground 
that  the  same  were  Incompetent,  Irrelevant, 
immaterial,  and  not  proper  cross-examina- 
tion. The  depositions,  however,  are  not  in- 
corporated In  the  bill  of  exceptions,  and 
hence  the  record  contains  nothing  upon 
which  the  alleged  erroneous  ruling  of  the 
court  can  be  reviewed. 

[7]  Officials  of  the  bank  which  made  loans 
to  plaintiff  were  called  as  witnesses  and  per- 
mitted to  testify  that  in  making  said  loans 
they  recognized  plaintiff  as  the  party  borrow- 
ing the  money  and  extended  the  credit  to 
her.  We  perceive  no  prejudicial  error  in  the 
ruling,  particularly  as  it  was  shown  that  she 
was  the  only  member  of  the  marital  conmiu- 
nity  who  possessed  any  estate  whatsoever. 

Our  examination  of  the  record  discloses  no 
error,  and,  our  attention  being  called  to  none, 
the  order  appealed  from  is  affirmed. 

We  concur:    ALLEN,  P.  J.;   JAMES,  J,. 


WITTMAN  V.  BOARD  OP  POLICE  COM'RS 
OP  CITY  AND  COUNTY  OP  SAN 
FRANCISCO.     (Civ.  1,011.) 
(THstrict  Court  of  Appeal,  Pirst  District,  Cali- 
fornia.   June  1,  1912.) 

LntiTATioN  OF  Actions  (§  68*)— Oompellino 
Restobation  to  Position  in  Police  Db- 
paetmknt — accbual,  of  cause  of  action. 
Plaintiff,  on  charges  preferred  to  the  board 
of  police  commiss'oners,  was  fonnd  guilty  and, 
by  resolution  of  the  board  on  March  24,  1905, 
was  dismissed  from  his  position  as  chief  of 
police  and  as  a  member  of  the  police  depart- 
ment, and  thereafter  was  not  recognized  as  a 
member  of  the  department.  On  March  20, 
1908,  he  demanded  of  the  board  that  they 
assign  him  duty  as  a  captain  of  police,  which 
was  refused,  and  on  April  9,  1008,  he  filed  a 
petition  for  mandamus  to  compel  his  restoration 
to  duty  as  a  captain  of  police.  Code  Civ.  Proc. 
I  838,  snbd.  1,  provides  a  three-year  limitation 
in  actions  upon  a  liability  created  by  statute, 
other  than  a  penalty  for  forfeiture.  Held  that, 
as  tbe  dismissal  was  the  wrong  sought  to  be 
redressed,  and  as  the  demand  to  be  made  as  a 
condition  precedent  to  legal  relief  conid  have 
been  made  at  any  tune,  the  cause  of  action  ac- 
crued upon  dismissal,  and  tbe  action  was  bar- 
red. 

[Ed.  Note.— For  other  cases,  see  Limitation  of 
Actions.  Cent.  Dig.  ${  324-328,  346,  347;  Dec. 
Dig.  §  58.*] 

Appeal  from  Superior  Court,  City  and 
County  of  San  Francisco;  Geo.  A.  Sturte- 
▼ant.  Judge. 

Mandamus  by  George  W.  Wittman  against 
the  Board  of  Police  Commissioners  of  the 
City  and  County  of  San  Francisco.  Writ 
denied,  and  plaintiff  appeals.    Affirmed. 

H.  M.  Owens,  Frank  H.  Gould,  and  J.  J. 
Dunne,  for  appellant  Percy  V.  Long  and 
John  T.  Nourse,  for  respondent 
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HALL,  J.  THIS  is  an  appeal  from  a  judg- 
ment denying  plaintiff's  petition  for  a  per- 
emptory writ  of  mandate,  commanding  the 
defendants  to  restore  and  assig^n  petitioner 
to  duty  as  captain  of  police  of  ttie  city  and 
county  of  San  Francisco. 

Defendants  pleaded,  among  other  things, 
as  a  defense  to  plaintiff's  action,  that  the 
same  was  barred  i>y  the  provisions  of  sec- 
tion 338,  subd.  1,  of  the  Code  of  Civil  Pro- 
cedure. The  court  made  findings  of  fact  in 
accordance  with  this  contention  of  defend- 
ants, and  entered  Judgment  for  defendants. 
It  is  this  finding  of  the  court  that  presents 
the  only  point  necessary  to  be  decided  upon 
this  appeaL 

Appellant  was  appointed  a  member  of  the 
police  department  of  the  city  and  county  of 
San  Francisco  in  1885,  and  subsequently,  on 
the  31st  day  of  July,  1895,  he  was  appointed 
a  captain  of  police  of  said  city  and  county. 
On  the  2l8t  day  of  November,  1901,  he  was 
regularly  appointed  chief  of  police  of  said 
city  and  county.  On  the  15th  day  of  Febru- 
ary, 1905,  charges  were  preferred  against 
him  as  such  chief  of  police^  to  the  board  of 
jMlice  commissioners,  which  were  heard  and 
examined  by  said  commissioners,  who  found 
him  guilty  thereof,  and  thereupon,  on  the 
24th  day  of  March,  1906,  adopted  a  resolu- 
tion In  the  words  following,  to  wit:  "Ke- 
solved,  that  George  W.  Wittman  be  and  he 
is  hereby  dismissed  as  chief  of  police  of  the 
IK>lice  department  of  the  city  and  county  of 
San  Francisco  and  as  a  member  of  said  de- 
partment" And  since  said  date  defendants 
have  not  recognized  or  treated  appellant  as 
a  member  of  the  police  department.  On  the 
20th  day  of  March,  1908,  appellant  demand- 
ed of  defendants,  the  board  of  police  com- 
missioners of  said  city  and  county,  that  they 
assign  appellant  to  duty  as  a  captain  of  po- 
lice, which  demand  they  refused. 

This  proceeding  to  compel  defendants  to 
comply  with  such  demand  was  instituted  by 
the  filing  of  a  petition  in  the  superior  court 
for  a  writ  of  mandate  on  the  9th  day  of 
April,  1908,  which  was  more  than  three 
years  after  appellant's  formal  dismissal 
from  the  department,  but  less  than  one 
month  from  the  date  of  his  demand  to  be 
assigned  to  dnty  as  such  captain  of  police; 

Although  the  petition  in  form  asks  that 
the  board  be  compelled  to  assign  petitioner 
to  duty  as  captain  of  police,  the  effect  of 
granting  the  writ  prayed  for  would  be  to 
reinstate  petitioner  in  an  official  position 
from  wtifch  be  was  formally,  if  not  legally, 
dismissed  more  than  three  years  before  the 
Institution  of  this  action. 

The  contention  of  appellant  is  that  tba 
statnte  of  limitations  did  not  commence  to 
run  against  appdlant's  canse  of  action  until 


be  made  the  demand  on  the  20th  day  of 
March,  1908.  The  argument  to  that,  be- 
cause, in  a  petition  for  a  writ  of  mandate 
to  enforce  a  private  right,  it  is  necessary  to 
allege  a  demand  and  refusal,  no  cause  of 
action  in  mandate  exists  until  such  demand 
and  refusal ;  and  therefore  the  statute  does 
not  begin  to  run  until  the  date  of  such  de- 
mand and  refusal. 

We  cannot  accede  to  this  view  of  the  law 
as  applied  to  the  facts  of  this  case.  Appel- 
lant was  in  form  dismissed  from  the  depart- 
ment on  the  24th  day  of  March,  1905,  and 
ever  since  has  been  debarred  from  exercis- 
ing any  of  the  functions  of  a  member  of  the 
department.  For  reasons  not  now  necessary 
to  be  discussed,  he  claims  that  such  attempt- 
ed dismissal  was  Illegal  and  void,  and  did 
not  have  the  effect  to  remove  him  from  Ids 
position  of  captain  of  police.  It  is  the  dis- 
missal from  the  department  that  really  lies 
at  the  bottom  of  appellant's  cause  of  action. 
It  is  this  alleged  wrong  that  he  seeks  to 
have  redressed  by  the  action  of  the  court, 
invoked  more  than  three  years  Aftesc  its  com- 
mipsion.  The  denial  of  his  right  to  hold  a 
position  in  the  police  department  occurred 
when  he  was  formally  dismissed  by  the 
board  of  police  commissioners  from  the  de- 
partment. Tills  dlsmiasal  occurred  at  a  def- 
initely fixed  time,  and  was  an  unequivocal 
denial  of  his  right  to  longer  hold  the  posi- 
tion of  captain  of  police,  or  any  other  posi- 
tion in  the  department.  If  his  contention  as 
to  the  illegality  of  such  .  dismissal  is  well 
founded,  he  could  immediately  upon  hto  dis- 
missal have  perfected  his  right  to  the  rem- 
edy by  mandate  by  making  bis  demand  for 
reinstatement  or  assignment  to  duty  as  such 
captain  of  police. 

These  considerations  bring  the  case  within 
the  rule  followed  and  recognized  in  many 
case^  that,  where  a  right  has  fully  accrued, 
except  for  some  demand  to.  be  made  as  a 
condition  precedent  to  l^al  iiellef,  which  the 
claimant  can  at  any  tim«  make,  if  be  so 
chooses,  the  cause  of  action'  has  accrued  for 
the  purpose  of  setting  the  statute  of  limita- 
tions running.  Palmer  v.  Palmer,  36  Mich. 
487,  24  Am.  Rep.  605 ;  Harrigan  v.  Home  Life 
Co.,  128  Cal.  531,  548.  58  Pac.  180,  61  Pac. 
09;  Union  Sav.  Bank  of  San  Jose  v.  Letter, 
145  Cal.  606,  79  Pac.  441;  San  Luis  Obispo 
V,  Gage,  139  Cal.  398,  73  Pac.  174;  Barnes 
V.  Glide,  117  Cal.  1,  48  Pac.  804,  59  Am.  St. 
Rep.  153.  Otherwise,  as  is  pointed  out  In 
the  cases  above  cited,  he  might  Indefiuaitely 
prolong  hto  right  to  enforce  his  claim  or 
right  by  neglecting  to  make  the  demand  un- 
til it  suited  bis  convenience  so  to  do. 

The  Judgment  is  afilrmed. - 


We  concur: 
GAN,  J. 


LENNON.   P.   J.:    KERRI- 
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THRUSH  T.  THRUSH  et  aL 
(Supreme  Court  of  Oregon.    July  9,  1012.) 

1.  Deeds  (|  58*)— Deli  vert  to  Thibd  Per- 
son— Effect. 

Where,  on  the  execution  of  a  deed,  it  is 
deposited  with  a  stranger  to  be  delivered  to 
the  i^antee  on  the  grantor's  death,  and  the 
grantor  intends  to  and  does  retain  possession 
and  control  over  it  after  such  delivery,  it  is 
not  effectual  to  pass  the  title,  but,  if  the  gran- 
tor parts  with  the  possession  and  control  of 
the  deed  absolutely  at  the  time  of  delivery,  re- 
■erving  no  right  to  recall  it,  the  delivery  is 
complete,  and  the  grantee  will  succeed  to  the 
grantor's  title  on  his  death. 

VBA.  Note.— For  other  cases,  see  Deeds,  Cent 
Dig.  H  130-135;   Dec.  Dig.  |  58.*] 

2.  Deeds  (i  208*)— Delitebt  to  Thibd  Pkb- 
soN— Intent  or  Gbantob— Evidence. 

Evidence  keld  to  warrant  a  finding  that  a 
delivery  of  certain  deeds  to  a  third  person, 
with  directions  that  they  be  delivered  to  the 
grantees  on  the  grantor's  death,  was  absolute 
at  the  time  of  delivery,  without  any  intention 
on  the  grantor's  part  to  reserve  any  right  to 
recall  or  alter  the  provisions  of  the  deeds,  and 
that  he  could  not  therefore  avoid  the  passing 
of  title  by  obtaining  possession  from  the  cus- 
todian and  destroying  the  deeds  during  bis 
lifetime. 

[Ed.  Note.— For  other  cases,  see  Deeds,  Cent. 
Dig.  II  625-632,  634;   Dec.  Dig.  {  208.*] 

Appeal  from  Circuit  Court,  Douglas  Coun- 
ty: J.  W.  Hamilton,  Judge. 

Jetton  by  Emry  H.  Tbrush  against  Abram 
Tbmsh  and  otbers.  Judgment  for  plaintiff, 
and  defendants  appeal.     Affirmed. 

Abram  Thrush,  who  Is  about  87  years  old. 
In  1902  executed  to  each  of  four  of  bis  cbil- 
dren  a  deed  to  a  portion  of  his  real  estate: 
To  Emry  H.  Thrush,  80  acres;  to  Abram 
lAncoln  Thrush,  112vi  acres;  to  OrvlUe  H. 
Thrush,  40  acres;  and  to  Mary  Thrush,  40 
acres,  as  a  final  disposition  of  so  much  of 
his  property.  The  deeds  were  placed  in.  the 
custody  of  Mary  Tbrush  not  to  be  delivered 
to  the  grantees  therein  until  the  death  of 
the  grantor  who  was  to  have  the  possession 
and  the  proceeds  therefrom  during  bis  life. 
A  few  months  before  this  suit  was  com- 
menced, Abram  Thrush  procured  from  Mary 
the  deeds  In  favor  of  the  plaintiff  and  Ab- 
ram Lincoln  Thrush  and  destroyed  them, 
and  on  November  19, 1009,  executed  to  plain- 
tiff a  deed  to  40  acres  of  the  tract  Included 
in  the  first  deed  to  blm,  and  conveyed  to 
Abram  Lincoln  Thrusb  tbe  other  40  acres 
Included  In  the  first  deed  to  plaintiff.  There- 
upon plaintiff  brought  this  suit  against  Ab- 
ram Tbrush,  Abram  Lincoln  Thrush,  and 
Bfary  Thrush  to  cancel  the  later  deed  to 
Abram  Lincoln  Thrush  of  date  November  19, 
1909,  and  to  remove  tbe  cloud  cast  upon 
plaintiff's  title  thereby.  To  this  complaint 
the  defendant  Abram  Thrush  answered,  al- 
leging that  the  deeds  executed  In  1902  were 
not  delivered  and  were  subject  to  bis  con- 
trol, and  that  he  destroyed  them  for  tbe  pur- 
pose of  making  other  disposition  of  his 
property. 


Upon  the  trial  the  court  found  that  the. 
deed  executed  In  1902  In  favor  of  the  plain- 
tiff was  delivered  to  Mary  Thrush  to  be  held 
by  her  until  the  death  of  Abram  Thrush, 
and  then  to  be  delivered  to  tbe  grantees; 
that  It  vas  not  subject  to  recall  by  the  gran- 
tor; and  rendered  a  decree  accordingly. 

James  O.  Watson,  of  Roseburg  (Cardwell 
&  Watson,  of  Roseburg,  on  the  brief),  for  ap- 
pellants. B.  L.  Eddy,  of  Roseburg  (Brown 
&  Eddy,  on  the  brleO  for  respond^it. 

EAKIN,  C.  J.  (after  stating  the  facta  as 
above).  So  far  as  disclosed  by  the  evidence, 
the  deed  In  this  case  Is  an  ordinary  war- 
ranty deed  and  contains  no  conditions  for 
reservations.  The  condition  as  to  tbe  dis- 
position of  the  deed  was  oral,  by  which  the 
deed  was  to  be  held  by  Mary  Thrush,  and 
tbe  evidence  as  to  tbe  terms  thereof  Is  some-, 
what  conflicting. 

[1]  It  is  established  by  the  weight  of  au- 
thority that.  If  upon  the  execution  of  a  deed 
it  is  deposited  with  a  stranger  to  be  deliv- 
ered to  tbe  grantee  upon  the  deatb  of  the 
grantor,  and  the  grantor  Intends  to  and  does 
retain  possession  and  control  over  It  after 
such  delivery,  such  delivery  Is  not  effectual 
to  pass  the  title;  but  If  he  parts  with  the 
possession  and  control  of  it  absolutely  at 
the  time  of  the  delivery,  reserving  no  right 
to  deliver  It  or  alter  Its  provisions.  It  la  a 
good  delivery,  and  the  grantee  will,  upon 
the  death  of  the  grantor,  succeed  to  the  ti- 
tle. White  V.  White,  34  Or.  141,  148,  50  Pac. 
801,  66  Pac.  645;  Hoffmire  v.  Martin,  29  Or. 
240,  45  Pac.  754;  Poote  v.  Lichty,  60  Or. 
642,  647,  120  Pac.  398. 

[2]  And  there  is  but  one  question  for  de- 
cision here,  namely,  Was  the  deed  delivered 
unconditionally  to  Mary  Thrush  to  be  held 
by  her  until  tbe  death  of  Abram  Thrusb, 
and  then  to  be  delivered  to  the  grantee?  The 
effect  is  the  same  whether  there  was  some 
consideration  for  It  or  whether  It  was  in- 
tended as  a  voluntary  gift  Fain  v.  Smith, 
14  Or.  82,  84,  12  Pac.  365,  68  Am.  Rep.  281. 
There  is  some  conflict  In  the  evidence  upon 
that  point  Abram  Thrush  testifies  that  h? 
retained  possession  of  the  deed,  and  that 
Mary  was  only  the  custodian  of  It  for  him. 
Mary  testified  to  tbe  same  effect:  "They 
(the  deeds)  were  laying  on  the  table,  and 
after  dinner  was  over  Mr.  Wells  gathered 
those  deeds  up  and  handed  them  to  Father 
and  Father  handed  them  to  me  and  told  me 
to  take  care  of  them  until  he  called  for 
them,  and  until  after  his  death,  and  then  to 
be  banded  to  the  boys  if  he  did  not  call  for 
them."  Also  Nina  Baldwin,  a  granddaughter 
of  Abram  Thrusb,  who  was  a  witness  to  the 
deeds,  testified  that  Abram  Thrush  delivered 
the  deeds  to  Mary  "to  put  away  and  keep 
for  him  until  he  called  for  them,  or  until 
after  his  death  to  give  them  to  the  boys." 


•fox  other  cases  •••  same  topio  and  section  NUUBSB  In  Dec.  Dig.  A  Am.  Dig.  Ke£-No.  Series  A  RVr  Indexes 


Digitized  by 


Google 


268 


125  PACIFIC  ftEPORT^R 


(Or. 


To  the  contrary  Is  the  testimony  of  Mts. 
Slla  Jenney,  also  a  granddaughter  of  Abram 
Thrush,  and  a  witness  to  the  deeds.  She 
testified  that  the  deeds  "laid  on  the  table 
until  after  dinner,  and  then  Mary  Thrush 
picked  them  up  •  •  •  and  was  to  keep 
them  until  Grandfather  died,  and  then  th6y 
were  to  be  turned  over  to  the  boys  and  re- 
corded. •  •  •  Q.  Did  your  grandfather 
say  anything  about  taking  care  of  them  for 
him  or.  for  the  boys?  A.  She  was  to  take 
care  of  them  for  the  boys,  not  for  him, 
but    for.   the    boys,    and    hers    for    herself. 

•  ♦  •  He  said  the  deeds  were  not  to  be  re- 
corded until  after  his  death,  and  then  they 
were  to  be  turned  over  to  each  one,  and  they 
would  hare  their  own  recorded." 

Abram  Lincoln  Thrush  came  to  the  house 
just  after  the  execution  of  the  deeds,  while 
the  family  were  at  dinner.  He  testified  that 
"my  father  said  that  he  concluded  to  have 
his  papers  made  out  just  as  he  wanted  them 
made  out;  he  wanted  to  deed  this  land  over 
to  the  children;  that  he  deeded  me  100 
acres  of  the  Sam  Belleu  place.  •  •  •  Fa- 
ther said  them  deeds  should  not  be  record- 
ed until  after  his  death,  •  •  *  and  he 
-was  to  haTe  all  the  proceeds  that  came  oft 
-the  place.  *  ♦  ♦  He  said  Mary  Is  to  hold 
the  deeds;  they  are  there  In  the  chest,  until 
after  bis  death,  and  then  each  one  take  his 
own  deed  and  have  it  recorded." 

Mr.  W.  R.  Wells,  a  Justice  of  the  peace, 
drew  the  deeds  and  took  the  acknowledge- 
ments thereto,  and  Abram  Thrush  consulted 
with  him  as  to  the  manner  of  disposing  of 
his  property,  whether  by  deed  or  by  will, 
and  Mr.  Wells  advised  him  that,  "if  he  made 
deeds,  the  deeds  could  be  dellTered  to  some 
party  to  hold  until  his  death,  and  then  they 
could  be  delivered  over,  and  there  would  be 
no  cost  to  It,  and  that  is  the  way  he  decid- 
edtodolt***!    put    the    deeds 

*  *  *  in  an  envelope  and  handed  them  to 
Mary,  according  to  his  Instructions,  to  hold 
the  deeds  until  his  death,  and  then  deliver 
them  to  the  parties  that  they  were  drawn 
to."  Other  witnesses  testified  to  the  fact 
that  Abram  Thrush  said  to  them  that  the 
deeds  were  delivered  to  Mary  to  be  held  un- 
til Us  death,  and  he  was  to  have  the  crops 
until  that  time;  also  that  Mary  had  made 
several  statements  in  conflict  with  her  tes- 
timony here. 

The  preponderance  of  the  evidence  is  con- 
Tlncing  that  the  deeds  were  delivered  uncon- 
ditionally to  Mary  Thrush  to  be  held  until 
her  father's  death,  and  then  to  be  delivered 
to  the  grantees,  and  they  were  beyond  the 
control  of  Abram  Thrush.  Therefore  the  de- 
struction of  the  deed  by  the  grantor  did 
not  affect  its  operation  or  revest  the  title  in 
him.  Chambers  v.  Stewart,  2  Ohio  N.  P. 
287;  Ellington  v.  Currle,  40  N.  C.  21;  Bury 
v.  Toung,  98  Cal.  446,  33  Pac.  338,  25  Am. 
St  Rep.  186.    See  Munro  v.  Bowles,  187  111. 


346,  58  N.  E.  331,  54  L.  K.  A.  865,  note  "e," 
page  903: 

Plaintiff  was  entitled  to  the  decree  given 
in  the  circuit  court  and  the  decree  is  at- 
firmed. 


THRUSH  V.  THRUSH  et  al. 
(Supreme  Court  of  Oregon.     July  9,  1912.) 

Appeal  from  Circuit  Court,  Douglas  Coun- 
ty;  J.  W.  Hamilton,  Judge. 

Action  by  Abram  Lincoln  Thrush  ogainst 
Abram  Thrush  and  another.  Judgment  for 
plaintiff,  and  defendants  appeal.    Affirmed.  ' 

James  O.  Watson,  of  Rogebiirg  (CardweTl  & 
■Watson,  of  Rosehurg,  on  the  brief),  for  ap- 
pellants. B.  L.  Eddy,  of  Roseburg  (Brown  A 
Eddy,  on  the  brief),  for  respondent. 

BAKIN,  C.  J.  This  suit  presents  the  same' 
issue  as  the  case  of  Emry  H.  Thrush  v. 
Abram  Thrush  et  al.,  125  Pac.  267,  in  which 
the  opinion  has  been  filed  to-day,  but  involves 
the  S.%  of  the  N.  E.  ^  and  lots  1  and  2  of 
section  7,  township  29  south,  range  8  west, 
Willamette  meridian. 

The  cases  were  tried  together  upon  the  same 
evidence  and  briefs,  and  upon  the  authority  of 
that  case  the  decree  is  affirmed. 


WHITTON  V.  KNIGHT  et  at 
(Supreme  Court  of  Oregon.     July  31,  1912.) 

BODNDAKIES     (I     S7»)— SUFWCIBNCY     OF     EVI- 
DENCE. 

Evidence,  in  an  action  to  quiet  title,  held 
to  sustain  fiuding  for  plaintiff  as  to  location  of 
disputed  boundary  line. 

[Ed.  Note.— For  other  cases,  see  Boundaries, 
Cent.  Dig.  «{  184-194;   Dec.  Dig.  |  37.*] 

Appeal  from  Circuit  Court,  Multnomah 
County;  J.  P.  Kavanaugh,  Judge. 

Action  by  Wilbur  F.  Whitton  against 
Frank  Knight  and  another.  Decree  for 
plaintiff,  and  defendants  appeal.     Affirmed. 

This  Is  a  suit  to  quiet  the  title  to  5.S8  acres 
of  land  In  Multnomah  county  and  a  right 
of  way  appurtenant  thereto,  described  as 
follows:  "Beginning  at  a  point  eleven  chains 
and  forty-five  and  one-half  links  (II.4514) 
ea.st  of  the  southwest  comer  of  the  Ezro 
Johnson  donation  land  claim  In  township 
one  (1)  south  of  range  two  0!)  cast  of  the 
Willamette  meridian,  and  running  thence 
south  twenty  and  one-half  (20.50)  chains  to 
the  south  boundary  of  the  Jacob  Johnson 
donation  land  claim;  thence  east  along  the 
said  south  line  of  said  Johnson's  claim  two 
(2)  chains  and  sixty-two  and  one-half  (62  V^) 
links;  thenc»  north  twenty  and  one-half  (20.- 
50)  chains ;  thence  west  two  (2)  chains  and 
sixty-two  and  one-half  (62%)  links  to  the 
place  of  beginning,  containing  five  and  thirty- 
eight  one-hundredths  (5.38)  acres,  more  or 
less.  Also  a  perpetual  right  of  way  over 
and  across  the  real  property  belonging  to 
said  defendants,  described  as  follows:  Com- 
mencing at  a  point  on  the  south  line  of  Jacob 
Johnson  D.  U  C.  No.  63,  township  1  S.,  R.  2 
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E.,  of  fhe  Willamette  meridian  (where  the 
said  claim  line  intersects  on  the  center  line 
of  the  county  road,  which  runs  due  north 
from  the  quarter  section. post  on  south  side 
of  section  23,  said  township  and  range),  and 
from  said  starting  point  running  north  20 
and  ■>Vioo  chains  to  the  north  line  of  said 
Johnson  claim;  thence  west  9  chains  and  76 
links  to  a  point  on  north  line ;  thence  south 
20  and  °Vioo  chains  to  a  point  on  south  line 
of  said  Johnson  T).  L.  C;  thence  east  9  chains 
and  76  links  to  the  place  of  beginning,  con- 
taining 20  acres  more  or  less.  Which  said 
right  of  way  is  more  particularly  described 
a$  follows:  Beginning  at  the  northeast  Cor- 
ner of  said  land  owned  by  the  said  defend- 
ants, running  thence  west  along  the  north 
line  of  the  said  Jacob  Johnson  donation  land 
claim  about  40  rods,  to  the  land  owned  by 
tbis  plalntifT,  as  above  described,  said  right 
of  way  being  12  fe^  in  width,  and  to  be 
constructed  and  kept  in  repair  by  tiie  plain- 
tiff with  the  right  on  the  part  of  the  defehd- 
ants  to  maintain  gates  at  either  end  of  said 
right  of  way,  and  being  the  same  right  of 
way  referred  to  and  particularly  described  in 
that  certain  deed  therefor,  from  the  said  de- 
fendants to  Frederick  Hager  and  Godfrey 
Hager,  dated  the  lltb  day  of  March,  1908, 
and  recorded  on  the  3lBt  day  of  May,  1910, 
in  Boiok  493,  page  289,  of  records  of  deeds 
of  said  Multnomah  county,  state  of  Oregon, 
and  is  appurtenant  to  plaintiffs  land  first 
described." 

•Defendants  deny  plalntifTs  title  and  set  up 
title  in  themselTes  to  the  following  described 
tract:  "Commencing  at  a  point  on  the  south 
line  of  the  Jacob  Johnson  D.  L.  C.  number 
fifty-three  (53),  township  1  south,  range  2 
east,  of  the  Willamette  meridian  (where  the 
said  claim  line  Is  Intersected  on  the  center 
line  of  a  county  road  which  runs  due  north 
from  the  quarter  section  post  on  the  south 
line  of  section  twenty-three  [23],  said  town- 
ship and  range),  and  from  said  starting  point 
running  north  20.50  chains  to  the  north  line 
of  said  Johnson  claim;  thence  west  9.76 
chains;  thence  south  20.50  chains  to  a  point 
on  the  south  line  of  said  Johnson  D.  L.  O. ; 
thence  east  9.76  chains  to  the  place  of  be- 
ginning, containing  twenty  (20)  acres  more 
or  less,  and  also:  Beginning  at  the  north- 
east comer  of  a  tract  of  land  sbld  by  Wm. 
Leagne  and  wife  to  P.  P.  Hunt  and  recorded 
In  Book  248,  page  445,  of  Deeds ;  thence  south 
along  east  line  of  said  tract  to  the  southeast 
comer  thereof;  thence  east  to  center  of  coun- 
ty road  number  397 ;  thence  along  center  line 
of  county  road  northerly  to  the  place  of  be- 
ginning, containing  one  and  one-half  (1%) 
acres  more  or  less." 

C.  E.  Lenon,  of  Portland  (Jeffrey  &  Lenon, 
of  Portland,  on  the  brief),  for  appellants. 
John  Van  Zante  and  A.  H.  Tanner,  both  of 
Portland  (Johnson  &  Van  Zante,  of  Portland, 
on  the  brief),  for  respondent 


PER  CtTRIAM.  It  Is  apparent  th&t  if  de- 
fendants' contention  that  the  banning  point 
of  the  surrey  of  his  tract  is  where  a  Ihfie, 
extended  due  north  from  the  quarter  section 
post  on  the  south  line  of  section  23,  inter- 
sects the  south  line  ot  the  'Jacob  Johnson 
donation  land  claim  be  true,  then  plaintiff 
has  no  land  whaterer,  and  the  deed  to  him 
conveyed  nothing.  On  the  other  hand,  If  the 
Ideation  of  the  line  is  according  to  plaintiff's 
contention,  each  party  will  harve  aU  the! land 
he  bought.  The  contention  hinges  upon'  the 
location  of  the  Initial  comer  of  idefehdkiltB' 
tract,  which  Is  de^rlbed  in  their' 'A«ed  Os  a 
point  on  the  south  line  of  the  Jacob  Johnson  ' 
D.  Ifc  C,  where  the  line  is  Intersected  on  - 
the  center  line  of  a  county  road  which  run* 
due  north  from  the  quarter  section  -poat  on  ■ 
the  south  line  of  section  23,  township  1, 
range  2  E.  There  is  no  county  road  runtilng  - 
due  north  from  the  quarter  section  post ' 
named.  The  only  survey  for  a  county  road, 
crossing  the  south  line  of  the  donation  land 
claim  referred  to,  runs  In  a  northwesterly 
direction  from  the  quarter  post  above  named, 
and  then  crosses  a  line  drawn  north  from 
the  quarter  post;  and  runs  In  a  southeasterly 
direction,  crossing'  the  south  line  of  the  John- 
son claim  about  5.8  chains  east  from  the  in- 
tersection of  a  line  drawn  north  from  the 
quarter  post  before  mentioned. 

It  is  claimed  by  defendant  that  the  survey, 
as  shown  by  the  field  notes.  Intersected  the' 
south  line  of  the  Johnson  claim  8  chains  east 
of  the  point  last  mentioned.  The  testimony 
of  Mr.  Bonse*,  who  made  a'  Borvey  for  de- 
fendants several  years  before  the  hearing 
of  this  ease,  explains  this  apparent  discrep- 
ancy by  suggesting  that  a  call  for  a  course' 
60  degrees  east  is  an  error,  and  that  the 
course  is,  in  fact,  6  degrees  east.  This  seems' 
to  correspond  more  closely  to  ttonnments 
upon  the  ground,  and  is  reconcilable  with 
the  assumption  of  common  ^ense  on  the  part 
of  the  locators,  as  a  course  60  degrees  least 
would  disregard  the  topography  of  the  coun- 
ty and  run  the  road  uhneceesarlly  over  rough 
ground  and  into  a  dlfllcult  canyon;  while;  ac^ 
ceptlng  6  degrees  as  the  proper  angle,  it 
would  place  the  road  upon  good  ground  and 
praetlcally  correspond  with  the  road  as  ac- 
tually traveled.  The  fact  that  there  Is  no 
such  road,  either  by  survey  or  upon  the 
ground,  puts  the  mattw  at  large,  so  far  as 
this  call  in  the  description  is  concerned,  and. 
we  are  left  to  determine  where  the  rqad  re- 
ferred to  was  actually  located,  as  It  seems 
certain  that  the  call  for  a  beginning  point  in 
the  center  of  the  road  was  predicated  upon 
the  presumption  that  the  road  as  actually 
traveled  was  a  located  county  road,  and  we 
shall  take  the  center  of  that  road  as  the 
beginning  point  of  the  survey  of  Knight's  20 
acres. 

We  are  satisfied  that  it  is  a  point  about 
6.8  chains  east  from  the  point  of  intersection 
of  a  line  prolonged  due  north  from  the  qnar- 
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ter  corner  before  referred  to ;  and  that  tbe 
court  below  properly  located  this  comer. 
This ,  was  recognized  by  the  defendants  as 
the  true  corner,  and  an  iron  post  was  set 
there  by  surveyors  employed  by  them,  until 
later  they  concluded  that,  by  adhering  to  a 
construction  of  a  conveyance  which  would 
place  their  comer  due  north  of  the  quarter 
post  «n  the  south  line  of  section  28,  they 
would  gain  laad  which  evidently  they  never 
bought.  There  wajs  en  attempt  made  to  show 
that  a.  county  road  was  surveyed  along  this 
line;  but  there  .is  no  record  of  such .  surrey, 
and  the  fa.ct  that  it  was  made  rests  in  the 
alleged  parol  .declaration  of  a  party  now  de- 
ceased. We  are  not  satisfied  that  such  a 
survey  was  ever  made;  and  if  it  was  made 
It  i»  clear  that  It  was  never  accepted. 

,  9?he  decree  of  the  circuit  court  is  affirmed, 
and  itflr  findings  are  adopted  as  the  findings 
of  this  court. 


BOWSMAN  V.  ANDERSON  et  al. 
(Supreme  Court  of  Oregon.    Aug.  6,  1912.) 

<te  petitlcm  for  rehearing.    Petiti<m  denied. 
For  former  opinion,  see  123  Pac.  1092. 

PEE  OUBIAM.  We  have  carefully  con- 
sidered the  matters  discussed  in  the  petition 
for  rehearing,. and  have  again  gone  over  the 
testimony  in  the  case.  We  still  adhere  to 
the  result  reached  In  our '  former  opinion. 
It  would  be  unjust  to  Mr.  Slater,  tbe  guard- 
ian, ad.  litem  of  Qeorge  Auatln  Bowsman,  to 
allow  anything  said  in  our  farmer  opinion 
to  be  c<mstrued  as  intimating  that  his  oouzse 
aa  such  guardian  was  dictated  by  any  sinis- 
ter motive  to  benefit  himself,  or  to  do  any 
injustice  t«  tbe  plalntUE  in  this  suit  No 
one  a]K)eaced.  in  tbe  ejectment  action  for 
platotur  in  tikis  suit,  who  was  a  defendant 
in  that  action,  and  Mr.  Slater  was,  no  doubt, 
appointed,  as  guardians  ad  litem  not  infre- 
qnently  are,  at  the  request  Of  the  counsel  for 
the  plalntiir.  Bdng  a  layman  and  a  frioid 
and  acquaintance  of  Anderson,  he  no  doubt 
accepted  the  representations  of  the  imrtles 
tlHis  Interested  as  true,  and  acted  upon  them, 
and  thus  became  the  unconscious  and  inno- 
cent Instrument  through  which  Anderson 
was  enabled  to  perpetrate  a  fraud  upon 
plaintiff.  That  be  intentionally  participated 
in  it,  we  do  not  believe. 

Tbe  petition  for  rehearing  Is  denied. 


LITTLE  WAIXA  WALLA  IBB.  UNION  et  al, 

V.  FINIS  IBB.  CO.  et  al. 
(Supreme  Court  of  Oregon.     July  30,  1912.) 

WATKBS  AMD  WaTTB  COUBSES   (I  143*)— IBBI- 
QJlTION— ADMKASCBEMENT    OF   AMOUNT. 

Where  the  rights  to  water  appropriated 
for  irrigation  purposes  were  in  conflict,  the 
amount  to  which  the  respective  parties  are  en- 
titled must  be  measured  at  the  point  of  diver- 


sion from -the  stream.  In  the  absence  of  evi- 
dence showing  the  amount  of  loss  by  seepage 
and  evaporation. 

[Ed.  Note.— For  other  cases,  see  Waters  and 
Water  Courses,  Cent.  Dig.  |  162;  Dec  Dig.  I 
143.*] 

On  motion  for  rehearing.    Former  opinion 
corrected  and  affirmed. 
For  former  opinion,  see  124  Pac.  666. 

EAKIN,  C.  3.  Defendants  Orpha  John- 
son and  others  move  the  court  to  correct  er- 
rors in  tlie  original  decree  of  the  circuit 
court  affecting  their  property. 

A  tract  of  land  belonging  to  Orpha  John- 
son is  erroneously  adjudged  as  entitled  to 
water  from  the  Perkins  ditch.  Finding  11,  p. 
279,  Becord.  Tbe  finding  describes  two 
tracts.  Tbe  second  tract  is  situated  in  tlie 
S.  W.  %  of  the  S.  E.  V4.  of  section  35,  town- 
ship 6  N.,  range  35  E.,  and  is  irrigated  from 
the  Powell  ditch,  and  ttte  finding  is  hereby 
corrected  to  read:  "The  said  7.50  acres  have 
for  20  years  been  irrigated  from  the  Little 
Walla  Walla  Biver,  through  the  Powell 
ditch;  6.29  acres  thereof  being  in  garden  and 
smaU  fruits."  And  such  tract  Is  added  to 
and  included  in  the  271  acres  <rf  tbe  83  de- 
fendants mentioned  in  tbe  Conner  opinion 
of  this  court  (124  Pac,  672). 

B.  B.  Lawler  is  tbe  owner  of  1.39  acres 
of  land  in  section  2,  township  5  N.,  range 
35  E.,  which  has  been  irrigated  tor  six 
years  from  the  Powell  ditch.  This  was 
omitted  from  tbe  circuit  court's  decree,  and 
it  is  hereby  corrected  to  Include  the  same, 
and  is  added  to  and  included  with  the  land 
of  the  33  defendants,  mentioned  in  the  for* 
mer  opinion  of  this  court 

Elvira  Sanders  and  Charlotte  Tanke  are 
plaintiffs  In  the  complaint  of  tbe  Little  Wal- 
la Walla  Irrigation  Union,  and  the  owners 
of  10  acres  of  land  In  section  25,  township 
6  N.,  range  35  E.,  and  their  rights  are 
adjudicated  In  finding  32  on  page  372  of  the 
record.  It  now  appears  that  their  interests 
have  been  transferred  to  Geo.  B.  Dexter, 
who  was  originally  made  a  defendant  as  to 
other  lands,  and  the  decree  Is  hereby  cor- 
rected, -  substituting  Dexter  for  Sanders  and 
Tanke,  in  the  water  rights  decreed  to  such 
10  acres,  and  Is  included  with  the  31  plain- 
tiffs on  page  14  of  the  opinion  of  this  court. 

Jay  Holman  is  tbe  owner  of  .51  of  an 
acre  of  land,  all  in  garden,  in  tbe  N.  W.  % 
of  the  N.  E.  ^  of  section  25,  township  6 
N.,  range  35  E.,  which  has  been  irrigated 
from  the  Powell  ditch  for  15  years.  This 
was  omitted  from  the  decree,  and  it  is  hereby 
added  to  and  Included  in  the  land  of  the  S3 
defendants,  who  irrigate  271  acres  directly 
from  the  stream  mentioned  on  page  13  of  the 
opinion  of  this  court. 

Fannie  Holumn's  10  acres  are  adjudicated 
In  the  findings  of  the  circuit  court  at  page 
351  of  the  record  as  irrigated  from  the  lit- 
tle Walla  Walla,  as  sbown  by  Book  of  Data, 
p.  32,  being  No.  29  on  sheet  13,  and  is  in- 
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eluded  Trith  the  88  defendan<B  menttohed  in 
the  former  opinion  of  this  court 

Tbe  MUtcm  Irrigation  Company,  Ferklna 
Irrigation  Ditch  Company,  and  the  Tum-a- 
Lnm,  defendants,  ask  the'  court  to  sjieclfy 
the  point  at  which  the  water  allotted  to 
their  several  ditches  shall  be  measnted  to 
them,  whether  at  the  head  of  the  ditch  or  at 
the  point  at  which  It  Is  delivered  from  the 
ditch,  and,  if  the  former,  to  allow  an  addi- 
tional amount  for  loss  by  seepage  and  evapo- 
ration. In  determining  tbe  amount  of  water 
to  which  the  various  parties,  both  plaintiffs 
and  defendants,  are  entitled,  and  In  deter- 
mining tbe  amount  needed  for  an  acre,  tbe 
amount  of  loss  by  seepage  and  evaporation 
was  taken  Into  account  The  manner  of 
arriving  at  the  amount  needed  per  acre  by 
tbe  witnesses,  both  the  users  and  the  ex- 
perts, was  largely  by  reference  to  tbe  meas- 
urements or  estimates  at  the  head  of  tbe 
ditches,  and  the  game  Is  true  of  the  mlllrace 
where  tbe  loss  will  ordinarily  be  much  great- 
er from  a  fiume  than  from  a  ditch.  There 
la  no  testimony  as  to  tbe  amount  of  loss 
from  these  causes,  but  In  an  ordinary  ditch, 
where  tbe  distribution  of  water  to  ns«ni 
begins  at  Its  head  and  the  length  of  the 
dltdi  Is  only  one,  two,  or  three  miles,  tbe 
per  cent  of  loss  is  small,  and  should  be 
shared  proportlonatdy  by  all.  The  United 
States  Department  of  Agriculture  gives  the 
resolt  of  investigation  as  to  such  loss,  and 
it  ran^s  from  1  to  2  and  S  per  cent  per 
mile.  In  one  ditch  mentioned  the  loss  was 
14  per  cent  per  mile,  but  with  a  2  per  cent 
loss  per  mUe  in  a  ditch  three  miles  long,  tbe 
water  being  taken  from  it  the  whole  dis- 
tance, tbe  average  loss  for  tbe  whole  ditch 
would  not  exceed  3.  per  cent  However,  we 
have  no  data  upon  which  to  fix  the  per  cent 
of  loss  on  any  of  these  ditches,  and  In  ar- 
riving at  the  oondusions  of  Ox»  opinion  we 
considered  this  element,  both  as  to  the  mill 
and  tbe  irrigation  ditches,  and  the  amount 
of  the  appropriation  of  the  respective  parties 
ta««to  as  here  determined  shall  be  meas- 
mred  at  the  point  of  diversion  from  the 
stream. 

With  tbe  corrections  .mentioned,  the  opin- 
ion is  adhered  to,  each  party  to  pay  bis  own 
oasts  In  this  court  . 


tfj  Or.  m) 

STATB  V.  CLATSOP  COUNTT  et  bL 
(Supreme  Court  of  Oregon.     July  16,  1912.) 

L  Plbadino  (I  7*)— Hattebs  or  Psesuu?- 

Tioir. 

In  an  aetion  by  the- state- against  a  eonnfty 
Cor  the  county's  proportion  of  state  taxes,  the 
complaint  need  not  allege  the  steps  in  the  pro- 
ceedlnga  taken  by  tbe  state  board  in  making 
tbe  apportionment;  sucli  matters  being  pre- 
snmed  under  L.  O.  L.  |  TBS,  subd.  16,  -author- 
ising tbe  presumption  tiiat  an  official  duty  has 
been  regalarly  performed. 

[Ed.  Note.— For   other  cases,   see  Pleading, 
Cent  Dig.  I  11;  Dec.  Dig.  |  7.*] 


2.  Pixjifixsa  (I  7*)' — PfixBtrumoira.      '  '  '■' 

Facts  whicH  are  presumed  need  aot.M- 
pleaded;  Int  to  raise  an  issue  on  facts  which  ar«( 
presumed  the  contrary  averment  must  b«  made 
by  the  op^sing  party.  ' ' 

[Ed.  Note.^For  otiier  cases,  see  Pleading; 
Dec.  Dig.  I  7.»] 

3.  Tazatioit   (I  916*)— AcnoR  ron  AF»ok«' 
nomoNT— Passtmraoir. 

The  presumption  that  the  state  board  has 
taken  the  proper  steps  In  tax  apportionment 
proceedings  is  not  conclusive,  in  an  action  by 
the  state  against  a  county  for  its  apportion- 
ment of  state  taxes;  and  the  county  may  ten- 
der an  issue  in  regard  thereto. 

[Ed.  Note. — For  other  cases,  see  Taxation, 
Cent  Dig.  I  1763;  Dec.  Dig.  |  916.»] 

4.  Plxadxno  (I  214*)— DBTUBBKa— Effbot. 

A  demurrer  to  a  complaint  admits  all 
facts  well  pleaded. 

[Ed.  Note.— For  other  cases,  see  Pleading, 
Cent  Dig.  {{  625-^34;   Dec.  I^g.f  214.*] 

B.  Appbal  akd  EaaoB  (|  1176*)— Dkcibioh. 
Where  an  action  by  the  state  against  a 
county  for  a  tax  apportionment  was  filed  be- 
fore the  Constitution  was  amended  in  1910,  bat 
tite  Judgment,  stfstaining  a  demurrer  to  the 
complaint  was  not  rendered  until  after  the 
amendment  the  Supreme  Court  under  Const 
art  7,  I  3,  as  amended  November  8,  1910  (U 
O.  Ll  p.  zziv),  authorizing  such  court  to  ren- 
der such  judgment  as  should  have  been  entered 
below,  could,  on  reversal,  render  final  Judg" 
ment,  notwithstanding  L.  O.  L.  |  101,  which 
provides  that  after  the  overruling  of  a  demur- 
rer interposed  in  good  faith  the  conrt,  in  its 
discretion,  may  allow  a  party  to  plead  over. 

[Ed.  Note.— For  other  caseSi  see  Appeal  and 
Error,  Cent  Dig.  H  4673-4587;  Dec.  Dig.  | 
1175.*]  ^ 

Appeal  from  Circuit  Court,. Oata<9  Coup^ 
ty;   J.  A.  Eiakln,.Judge.  .  .    ,■ 

Action  by  the  State  of  Oregon  against  Clafc> 
sop  County  and  another.  From  a  Judgment 
sustaining  demurrer  to  a  complaint,  plalntUf 
appeals.    Reversed  and  rendered. 

Action  by  tbe  state  of  Oregon  against  Clat- 
sop county  to  collect  a  balance  of  $4,207.60 
state  taxes  apportioned  to  that  county  for 
the  year  1909.  The  trial' court  sustained  a 
demurrer  to  the  compiaitit  and  dismissed 
tbe  action.    Plaintiff  'appeals. 

Tbe  substance  of  the  allegations  of  tbe 
complaint  are  as  follows:  Tliat  Clatsop 
county  is  an  organized  political  division  of 
tbe  state  of  Oregon,  with  defendant  WUltam 
A.  Sherman  as  county  treasurer;  that  tbe 
Governor,  Secretary  of  State,  and  State 
^Treasurer,  acting  ta  a  board,  met  and  organ- 
ized on  February  2,  1009,  to  ascertain  the 
amount  of  revenue  necessary  for  state-  pur- 
poses for  the  ensuing  year,  and  to  adjust 
and  equalize  the  assessments  for  tbe  several 
counties  of  the  state;  that  they  met  from 
time  to  time  until  tbe  24th  day  of  February, 
1909,  when  they  duly  adjusted  such  assess- 
ments and  apportioned  the  amount  of  reve- 
nue amcag  the  several  counties  In  the  man- 
ner antborlEed  by  chapter  14,  0«ieral  Laws 
of  Oregon  1909;  that  th^  sent  due  notice 
thereof  to  the  respective  counties  of  the 
state;   that  the  proportion  of  the  state  reve- 
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nne  so  apportioned  to  Clatsop  county-  wan 
181^7.50,  one  half  of  which  came  due  May 
1, 1909,  and  the  other  half  November  1,  1909 ; 
that  on  April  26,  1909,  defendant  William  A. 
Sherman,  as  county  treasurer,  paid  the  sum 
of  $13,515  on  the  first  half  of  the  state 
taxes,  leaving  a  balance  of  $2,103.75  unpaid; 
tbat  on  October  26th  of  the  same  year  an- 
other payment  of  $13,515  was  made  on 
the  second  half  of  the  taxes,  leaving  a  like 
balance  thereon;  that  no  part  of  these  sums 
has  been  paid;  and  tbat  the  same  is  now 
due,  with  interest  from  the  time  delinquent. 
The  delendants  filed  a  general  demurrer, 
which  was  sustained  by  the  court.  The 
plalntlfT  not  desiring  to  plead  further,  the 
court  rendered  Judgment,  dismissing  the  ac- 
tion. 

I.  H.  Van  Winkle,  Asst  Atty.  Gen.  (A. 
K.  Crawford,  Atty.  Gen.,  and  James  W. 
Crawford,  Asst.  Atty.  Gen.,  on  the  brief),  for 
the  State.  E.  B.  Tongue,  Dist  Atty.,  of 
Hlllsboro,  and  Howard  M.  Brownell,  of  Ore- 
gon  City,  for  respondents. 

BKAN,  3.  (after  stating  the  facts  as  above). 
[1]  No  brief  has  been  filed  on  behalf  of  de- 
fendants. We  are  informed  by  the  Attorney 
General  that  counsel  in  the  lower  court 
contended  that  it  was  necessary  for  each 
step,  in  the  proceedings  taken  by  the  state 
board  to  ascertain  the  amount  of  revenue  to 
he  raised,  to  be  pleaded,  In  order  to  show 
the  authority  of  the  board  in  making  the 
apportionment  It  is  maintained  on  behalf 
of  the  state  tliat  such  matters  are  facts 
which  the  law  presumes  to  exist,  and  there- 
fore need  not  be  pleaded;  that.  If  the  prima 
facie  existence  of  such  facts  is  questioned, 
it  Is  Incumbent  upon  the  defendants  to  al- 
lege and  prove  the  contrary.  No  motion  was 
directed  to  the  pleading,  for  the  reason  that 
the  same  was  too  general. 

Section  798,  L.  O.  L„  enumerates  the  pre- 
sumptions that  are  conclusive.  It  is  enacted 
by  section  799,  L.  O.  L.,  that  all  other  pre- 
sumptions are  satisfactory,  unless  overcome. 
These  are  denominated  "disputable  presump- 
tions," and  may  be  controverted  by  other  evi- 
dence, among  which  is  that  contained  in  sub- 
division 15  (section  799,  L.  O.  L),  "that  of- 
ficial duty  has  been  regularly  performed." 

[2]  It  is  an  ancient  and  well-established 
rule  that,  where  the  law  presumes  a  fact  to 
exist,  it  need  not  be  stated  in  the  pleading; 
but  if  it  is  to  be  put  in  Issue  the  contrary 
averment  must  come  from  the  other  side.  1 
Chitty  on  Pleading  (16th  Ed.)  •243;  Bliss 
on-  Code  Pleading  (3d  Ed.)  i  175 ;  Phillips  on 
Code  Pleading,  {  348;  Baylies'  Code  Plead- 
ing and  Practice  (2d  Ed.)  p.  48;  Thomas  v. 
Bowen,  29  Or.  258,  267,  46  Pac.  768;  Cooper 
v.  Phlpps,  24  Or,  357,  38  Pac.  985,  22  li.  B. 
A.  836. 

The  act  referred  to  (Laws  of  1909,  p.  67) 
makes  it  the  ofBcial  duty  of  the  state  board 
to  prepare  a  tabulated  statement  of  expens- 
ev  and  deficiendea  to  which  the  state  will  be 


subject  during  the  fiscal  year,  for  wblcb  the 
levy  of  taxes  is  computed,  and,  after  de^ 
ducting-  any  available  surplus,  to  apportion 
among  the  several  counties  the  amount  of 
revenue  necessary  Uf  be  raised  for  the  en- 
suing year  for  state  purposes. 

[3]  The  complaint  alleges  that  the  state 
officers  ascertained  the  amount  of  revenue 
to  be  allotted  to  the  several  counties.  It 
was  unnecessary  to  allege  any  facts  show- 
ing the  method  by  wblch  the  board  arrived  at 
the  amount  apportioned  to  the  defendant 
county.  While  these  facts  need  not  be  aver- 
red in  the  complaint,  by  reason  of  the  pre^ 
sumption,  yet  such  presumption  is  not  con- 
clusive, and  the  defendants  could  have  ten- 
dered an  issue  in  regard  thereto.  But  the 
officers  of  the  county  cannot  rely  upon  their 
own  conclusions  in  the  matter,  as  against 
those  of  the  proper  state  officials.  School 
District  No.  Two  v.  Lambert,  28  Or.  209,  42 
Pac.  221 ;  National  Bank  of  D.  O.  Mills  and 
Co.  V.  Herold,  74  Cal.  60S,  16  Pac.  507,  6 
Am.  St.,  Bep.  476;  Dubuc  v.  Voss,  19  La. 
Ann.  210,  92  Am.  Dec.  526. 

In  the  case  of  School  District  No.  Two  T. 
Lambert,  supra,  Mr.  Justice  Moore,  at  page 
220  of  28  Or.,  at  pa*e  224  of  42  Pac,  of  the 
opinion,  said:  "It  is  another  rule  equally 
well  settled  that  it  is  unnecessary  to  allege 
in  a  pleading  any  facts  the  existence  of 
which  the  law  will  presume;  •  •  «  and, 
since  the  law  presumes  that  official  duty 
has  been  regularly  performed,  •  •  •  it 
was  unnecessary  to  allege  any  facts  showing 
the  method  by  which  the  county  superintend- 
ent arrived  at  the  conclusiou  tbat  there 
were  150  persons  of  school  age  ia  district 
No.  2." 

{4]  The  demurrer  admits  all  the  facts  well 
pleaded  In  the  complaint.  That  the  board 
performed  its  duties,  and  the  manner  in 
which  it  performed  them,  in  ascertaining 
the  amount  of  state  revenue  to  be  raised 
by  apportionment  to  the  several  counties',  is 
presumed.  No  other  defect  in  the  complaint 
being  pointed  out,  we  hold  that  the  com- 
plaint states  a  cause  of  action,  and  that  the 
demurrer  should  be  overruled.  The  Judg- 
ment of  the  lower  court  will  therefore  be 
reversed. 

[6]  Section  101,  L.  O.  L.,  provides  that  af^ 
er  the  decision  upon  a  demurrer,  if  it  be 
overruled,  and  it  appears  that  such  demur- 
rer was  interposed  In  good  faith,  the  court 
may,  in  its  discretion,  allow  the  party  to 
plead  over  upon  such  terms  as  may  be  prop- 
er. The  complaint  in  this  case  was  filed 
on  May  28,  1010.  Judgment  was  rendered 
in  the  circuit  court  November  1,  1911.  NO 
request  hag  been  made  that  the  court  ex- 
ercise its.  discretion  and  allow  the  defend- 
ants to  plead  over.  Therefore,  under  seci 
tion  8,  art.  7,  of  the  Constitution  of  Oregon, 
as  amended  November  8,  1910  (L.  O.  L.  p. 
xxiv),  which  changes  the  mode  of  procedure, 
a  Judgment  Is  directed  to  be  entered  as 
prayed  for  in  the  plaintifTs  complaint. 
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KENWORTHT  ▼.  SLOOMAN  et  ti. 

(Bopreine    Court   of   Oregon.      July   16,   1912. 
Un   Rehearing,  Aug.    15,  1012.) 

L  EVIDKNCK    (i   1S3*)— SSCONDABT   EVIDXNCB 

— PaooF  or  Lobs— SuFFiciKNCT. 

A  witness'  testimony  that  he  drew  the 
lot  mortgage,  and  thought  it  was  left  at  a  cer- 
taio  bank,  and  that  he  went  to  the  banlc,  and 
had  a  certain  person  search  for  it,  was  near- 
■ay,  and  insufficient  to  show  such  search  as 
was  necessary  to  authorize  proof  of  the  con- 
tents of  the  mortgage  by  parol;  it  being  essen- 
tial that  the  search  be  made  and  testified  to  by 
the  pi-rHon,  in  whose  custody  the  lost  instru- 
ment is  known  to  be. 

lEd.  Note.— For  other  cases,  see  Kvideace, 
Cent  Dig.  If  605-637;    Dec  Dig.  |  183.*] 

2.  EviiiENCE  (I  183*)— Secondary  Evidbncb. 
The  priiof  to  establish  a  lost  writing  must 
■bow  iis  rxiittpnce,  loss,  and  contents. 

(Kd.  Note.— For  other  cases,  see  Rvidence, 
Cent.  Dig.  ||  (iurMKt?;   Dec.  Dig.  |  ISa.*] 

8.  EviitBNCB  ti  183*)— Seoondart  Evidbncb. 
It  »U8  error  to  admit  parol  evidence  on 
the  contents  of  a  murtgage  bring  foreclosed 
without  its  loss  having  been  first  established 
by  cuiiipi'lPDt  proof. 

[Ed.  Note.— l-'or  other  eases,  see  Rvidence, 
Cent.  Dig.  {{  0U3-637;    Dec.  Dig.  |  183.*] 

On  Rehearing, 

4.  APPFAL   AMD    EBROK   (i   117S*>~-DBCI8IOIf— 
E<QUiTY. 

Wlit-re,  on  apiieai  in  a  suit  in  equity,  there 
b  DO  donht  as  to  the  ixsues  below  and  that  the 
lespondpnl  bad  full  opiiortnnity  to  present  his 
ease,  the  Supreme  Court,  on  revemil,  will  nut 
remand  the  case,  but  will  enter  a  final  decree 
upon  the  record. 

[I'M.  Note.— For  other  cases,  see  Appeal  and 
Error.  Cent  Dig.  |{  4477,  4478;  Dec  Dig.  I 
1175.*! 

Apiieal  from  Circuit  Court,  Wasbington 
County;  i.  U.  Campbell,  Judge. 

Action  by  J.  D.  Kenworthy  agalost  Wil- 
liam Sloouian  and  others.  From  a  decree 
for  plaintiff,  defendant  Adler  appeals.  Re- 
versed and  rendered. 

ilnnche  I.  LanRley,  of  Forest  Grove,  and 
It,  L.  Lancley,  of  Portland  (Langley  &  Sou, 
on  the  brief),  for  appellant  W.  G.  Hare, 
of  Hlllsboro  (Bngley  &  Hare,  of  HlUsboro, 
on  the  brief),  for  respondent. 

EAKIN,  C  J.  This  is  a  snit  to  foreclose 
a  mortgage  upon  real  estate.  It  is  alleged 
in  the  complaint  tbat  on  January  16,  1904, 
Harry  Slooman  borrowed  from  J.  D.  Ken- 
worthy  $100,  ezecnted  his  note  to  him  there- 
for, and  gave  a  mortgnge  nt)on  certain  real 
estate  as  secnrity  for  Its  payment  Slooman 
died  on  October  15,  1004,  and  before  bts 
death  he  made  a  contract  in  writing  with 
Fred  L.  Brown  for  the  sale  of  his  property, 
including  the  land  above  mentioned,  in  con- 
sideration for'  which,  among  other  debts, 
Brown  agreed  to  pay  the  note  and  mortgnge. 
After  tbe  death  of  Slooman  his  heirs,  Wll- 
UaiD  and  Mattie  Slooman,  for  tbe  purpose  of 
carrying  out  tbe  SIoomon-Brown  contract 
made  a  deed  to  the  property  in  which  it  was 
specified  that  Brown  assumed  and  agreed  to 


pay  tbe  mortgage  debt  Thereafter  Brown 
d'.ed,  and  tbe  defendant  Emelie  T.  Adler  «c< 
quired  such  real  estate  by  inheritance  from 
him.  By  her  answer  she  denied  tbe  debt  of 
Harry  Slooman  to  plaintiff,  denied  tbe  exe- 
cution of  tbe  mortgage,  and  denied  that 
Brown  agreed  and  undertook  to  pay  the 
mortgage  as  part  of  tbe  consideration  for  tbe 
transfer  of  the  land  to  him,  or  tbat  be  bad 
knowledge  of  tbe  existence  of  tbe  mortgage. 
She  admits,  however,  the  conveyance  of  tbe 
land  to  Brown  by  the  Slooman  heirs  and  her 
title  therein  as  tbe  heir  of  Brown. 

[1]  At  the  trial  plaintiff  was  unable  to 
produce  the  mortgage  and  endeavored  to 
prove  its  loss,  and  to  prove  Its  execution  and 
contents  by  parol.  Plaintiff's  agent  George 
Naylor,  who  drew  the  mortgage  and  made 
tbe  loan,  testified  that  tbe  mortgage  was  ex- 
ecuted in  tbe  E.  W.  Haines'  Bank  at  Forest 
Grove.  He  thought  he  left  it  at  tbe  bank 
to  be  sent  to  Hlllsboro  for  record,  and,  for 
the  purpose  of  proving  the  loss  of  the  mort- 
gage, Naylor  testified  that  be  had  se.irched 
for  it  but  could  not  find  it;  that  he  Inquir- 
ed at  the  bank  and  bad  Miss  Cronen  senrch 
in  tbe  bank  for  it  and  that  he  searched  tbe 
records  of  tbe  county  for  it;  tbat  he  bad 
forgotten  what  offldal  bad  taken  the  ac- 
knowledgment or  who  were  the  witnesses  to 
Its  execution,  and  then  proceeded  to  give  ev- 
idence as  to  its  contents,  to  all  of  which  the 
defendant  objected.  The  proof  of  tbe  loss  of 
tbe  mortgage  tendered  was  insufficient  for 
that  purpose. 

[2]  There  are  three  elements  of  proof  re- 
quired in  establishing  a  lost  writing:  Its  ex- 
istence or  execution,  its  loss  and  its  con- 
tents, and  the  fact  of  loss  mny  be  proved 
by  any  witness  tbat  has  knowledge  of  tbe 
facts  but  the  search  necessary  to  be  made 
for  the  writing  must  be  by  the  person  in 
whose  custody  it  was  known  to  be,  und  be 
should  be  called  as  to  the  result  of  the 
search.  His  declarations  In  regard  to  It  are 
hearsay.  8  Ency.  of  Evld.  343,  353 ;  25  Gyc; 
1624,  1625;  Bounds  v.  Little,  75  Tex.  31% 
321,  12  S.  W.  1109 ;  Wiseman  v.  N.  P.  R.  R. 
Co.,  20  Or.  425,  26  Paa  272,  23  Ara.  St.  Rep. 
135;  Harmon  v.  Decker,  41  Or.  587,  68  Pac. 
11,  1111,  93  Am.  St  Rep.  748.  The  evidence 
offered  by  plaintiff  on  this  point  relates  only 
to  Inquiries  made  by  witness.  The  proof 
must  be  by  those  who  made  the  search  or 
the  person  to  whom  tbe  possession  is  traced. 

[3]  Tbe  evidence  Is  not  sufficient  to  estab-, 
iish  the  loss  of  the  mortgage,  and,  until  tha 
loss  Is  proved,  the  plaintiff  is  not  entitled  to 
give  evidence  of  its  contents.  By  the  term^ 
of  tbe  deed  to  Brown,  be  assumed  to  pay  tho 
mortgage  referred  to  therein  which  is  a 
mortgage  to  Edith  L.  Kenworthy  and  not  to 
the  plaintiff,  and,  having  retained  part  of  the 
purchase  price  for  tbat  piurpose,  he  became 
personally  liable  therefor,  but  tbe  note  and 
mortgage  sued  upon  are  not  tbe  debt  and 
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mortgage  assumed  In  the  deed.  If  plaintiff 
Bonght  to  recover  upon  the  liability  of 
Brown,  created  by  the  deed,  or  to  offer  the 
deed  as  evidence  of  the  existence  of  the 
moi^gage,  or  of  Its  contents,  and  If  there  is 
a  mistake  In  the  description  of  the  mortgage 
contained  in  the  deed.  It  cannot  be  shown 
by  parol,  when  the  deed  Is  offered  In  evi- 
dence. 

The  circuit  court  erred  In  admitting  evi- 
dence of  the  contents  of  the  mortgage,  the 
loss  of  It  not  having  been  first  established 
by  competent  proof,  and  without  such  proof 
the  plaintiff  was  not  entitled  to  a  decree. 

The  decree  is  reversed,  and,  under  the  au- 
thority of  section  55T,  L..0.  L.,  Fowle  ▼. 
House,  30  Or.  305,  47  Pac.  787,  and  State  v. 
Richardson,  48  Or.  30»,  314,  85  Pac.  225,  8 
L.  R.  A.  (N.  S.)  362,  the  cause  will  be  re- 
manded for  such  farther  proceedings  as  to 
the  circuit  court  may  seem  proper,  not  In- 
consistent with  this  opinion. 

On  Rehearing. 

[4]  The  petition  for  rehearin^r  only  Qies- 
tlons  the  order  of  the  cou^  remanding  the 
case  to  the  circuit. court  for  further  proceed- 
ings, contending  that  in  equity  the  case  is 
tried  anew  on  the  record,  and  final  decree 
entered  here. 

The  court  Is  of  the  opinion  that  there  was 
no  doubt  as  to  the  issues  tendered  in  the 
lower  court,  and  tl^at  plaintiff  had  full  op- 
portunity to  present  his  case,  and  therefore 
the  case  does  not  come  within  any  of  the  ex- 
ceptions to  the  rule,  as  stated  in  Smith  v. 
WUklns,  31  Or.  421,  422,  51  Pac.  438,  Rob- 
son  V.  Hamilton,  41  Or.  239,  69  Pac.  651, 
Branson  v.  Oregonlan  Ry.  Co.,  10  Or.  278, 
and  Brown  v.  Lewis,  50  Or.  358,  92  Pac.  1058, 
that  In  .equity  cases  a  final  decree  upon  the 
record  before  the  court  shall  be  entered  here, 
and  one  will  be  entered  here  dismissing  the 
suit,  with  costs  to  defendants. 


MANN  &  BEACH  v.  FliTNN. 
(Supreme  Court  of  Oregon.     Aug.  6,  1912.) 

1.  Sales  <8  B83»>— Actions  by  Sbixeb— Eyi- 
•  DENCB— Weiout  and  Sufficibnct.   ■ 

In  an  action  by  a  seller  against  a  buyer 
(or  failure  to  perform  a  contract  of  sale,  evi- 
dence held  to  make  a  prima  fac!^  showing  that 
the  buyer  concealed  himself  bo  as  to  prevent 
delivery  and  tender  of  a  bill  of  sale,  and  h^nce 
a  nonsuit  was  improperly,  granted. 

[Kd.  Note. — ^For  other  cases,  see  Sales,  Cent. 
Dig.  {  1097;   Dec.  Dig.  |  383.*] 

2.  SaLBS    (f  79*)— DkUVBBT— PliACK  TOB  Db- 
UVEBT. 

Where  •  contract  of  sale  does  not  fix  the 
place  of  delivery,  the  seller  is  not  bound  to 
send  or  deliver  the  property  to  the  bfuyer  at 
any  other  place  than  that  where  it  was  kept 
when  the  contract  was  made. 

[Ed.  Note.— For  other  casesi,  see  Sales,  Cent 
Dig.  H  214-216;  Dec.  Dig.  {  79.*] 


3.  Sales   (|  156*)  —  Dblivkbt— OSUgxtioh 
TO  Deliveb. 

Where  the  conditions  of  a  contract  of  sale 
were  mutual  and  dependent  and  the  contract 
did  not  specify  any  place  for  delivery,  the  seller 
performed  its  obligation  by  placing  the  proper- 
ty at  the  buyer's  disposal,  and  it  coald  not  be 
placed  in  default  witbont  a  tender  of  payment 
and  demand  of  possession  by  the  buyer. 

[Ed.  Note.— For  other  cases,  see  Sales,  Cent. 
Dig.  §g  867-371;  Dec.  Dig.  f  166.*] 

4.  Sales    (|    176*) —Payment    or    Price  — 
Waives  or  Default. 

Where  a  contract  for  the  sale  of  a  maga- 
zine provided  that  the  seller  should  have  the 
open  accounts  on  the  books  of  the  magazine  on 
a  speciiSed  date,  the  acceptance  by  the  seller  of 
a  subscription  on  that  date  was  not  a  waiver  of 
performance  by  the  bOyer. 

[Ed.  Note.— For  other  cases,  see  Sales,  Cent. 
Dig.  §1  436-444;  Dec.  Dig.  i  176.*] 

Appeal  from  Circuit  Court,  Multnomah 
County;    W.  N.  Gatens,  Judge. 

Action  by  Mann  &  Beach,  a  corporation, 
against  L.  3.  Flynn.  Judgment  for  defend- 
ant, and  .  plaintiff  appeals.  Reversed  and 
remanded. 

Th^  is  an  action  to  recover  money.  It  Is 
alleged  in  the  complaint,  in  ^ect:  That 
plaintiff  is  a  corporation,  and  that  it  con- 
sunamated  with  the  -  defendant  a  coBtract  of 
which  the  following  is  a  copy:  "This  agree- 
ment, made  and  entered  Into  tills  18th  day 
of  February,  1911,  by  and  between  Mann  & 
Beach,  party  of  the  first  part,  and  Lt.  J. 
Flynn,  party  of  the  second  part.  Whereas, 
in  consideration  of  a  check  for  five  hundred 
($500)  dollars  ))eing  deposited  by  the  party 
of  the  second  part  with  G.  T.  W.  Hollister 
as  first  paym^t  on  the  porcbase  price  of  a 
magazine  kn.own  as  *Tlie  Nortbw^t  Arcliir 
tect,'  the  party  of  the  first  part  does  here- 
by agree  to  turn  over  to  the  party  of  tbe 
second  part  pn  the  Ist  day  of  March,  1911, 
said  magazine,  subscription  lists,  contracts 
from  advertisers, .  etc.,  free  and  clear  from 
all  liabilities.  In  consideration  of  the  above, 
the  party  of  the  second  part  does  hereby 
agree  to  pay  to  the  pai'ty  of  the  first  part 
the  sum'  of  one  thousand  ($1,000)  dollars,  as 
follows:  Five  hundred  ($500)  dollars  In 
cash  and  the  second  five  hundred  ($500)  dol- 
lars either  in  caah  or  note  acceptable  t^ 
tbe  party  of  tbe  first,  part.  It  is  further  oar 
derstood  that  the  party  of  Che  first  pajnt  Is 
entitled  to,  and  shall  have,  the  open  book 
accounts  as  shown  on  the  28th  day  of  Feb- 
ruary, 1911,  on  the  books  of  "The  Northwest 
Architect'  account  of  Mann  &  Beach.  It  is 
further  understood  that  the  party  of  the  firat 
part  shall  bare  the  printing  of  said  magar 
sine  for  tbe  period  of  two  (2)  years,  from 
March  1,  1911,  provided  the  party  of  the 
first  part's  cost  and  qna4ity  of  work  la  on 
basis  of  present  standard,  of  said  magasUie, 
and  8a«b  price  to  be  mutaally  agreed,  upon 
by  said  parties.  It  is  further  understood 
that  the  party  of  the  first  part  shall  be  en- 
titled to  one-qpartei  page  R.  O.  P.  for  adr 
vertising  purposes  in  said  magazine  for  the 
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life  of  tbe  printing  contract  It  Is  further 
understood  that  C.  T.  W.  HolUster  shall  pay 
to  the  party  of  the  first  part  the  said  de- 
posit of  flre  hundred  ($500)  dollars  upon 
being  informed  that  said  contracts  are  sign- 
ed and  bill  of  sale  delivered  to  the  party  of 
the  second  part  The  party  of  the  first 
part  will  have  drawn  np  and  submitted  to 
the  party  of  the  second  part  a  contract  and 
bill  of  sale  for  said  magazine.  In  witness 
whereof  said  parties  have  hereunto  set  their 
hands  this  18th  day  of  February,  1911,  at 
Portland,  Oregon.  [Signed]  Mann  &  Beach, 
C.  E.  Thomas,  Secy.,  Party  of  the  First  Part. 
[Signed]  L.  J.  Flynn,  Party  of  the  Second 
Part  Witnesses:  C.  T.  W.  HolUster,  F. 
O.  Thompson."  That,  in  order  to  carry  out 
the  terms  of  that  contract,  the  plaintiff's 
agent  on  March  1,  1911,  made  diligent  search 
and  inquiry  for  the  defendant  but  was  un- 
able to  find  him.  That  in  order  to  avoid  a 
delivery  of  the  property  specified  the  defend- 
ant concealed  himself  on  March  1,  1911,  and 
for  several  days  prior  thereto,  and  the  plain- 
tifTs  agent  being  unable  to  ascertain  where 
be  was,  notified  him  in  writing  March  6th  of 
that  year,  that  it  was  ready  to  comply  with 
the  stipulations  of  their  agreement,  a  strict 
performance  of  which  was  waived  by  his  con- 
duct That  at  all  times  since  March  1,  1911, 
the  plalntiEF  has  been,  and  is  ready,  able 
and  wining  to  fulfill  and  perform  the  condi- 
tions agreed  upon,  but  the  defendant  has 
refused  to  comply  therewith  or  to  pay  any 
part  of  the  stipulated  sum  of  $1,000,  for 
which  Judgment  was  demanded.  The  answer 
admitted  the  making  of  the  agreement,  but 
averred  that  plaintltf  had  failed  to  comply 
with  its  terms,  in  consequence  of  which  de- 
fendant on  March  7,  1911,  rescinded  the  con- 
tract and  notified  plaintiff  thereof.  For  a 
further  defense  it  was  alleged  that  about 
March  1,  1911,  the  plaintiff,  exercising  con- 
trol over  the  property,  specified,  solicited  and 
secured  a  year's  subscription  to  the  North- 
west Architect,  thereby  waiving  the  right  to 
insist  upon  a  specific  performance  of  the 
agreement.  The  reply  put  in  issue  the  alle- 
gations of  new  matter  In  the  answer,  where- 
upon the  cause  came  on  for  trial  without 
a  jury,  and,  the  plaintiff  having  Introduced 
its  evidence  and  rested,  a  Judgment  of  non- 
suit was  given,  and  it  appeals. 

Barton  Cole,  of  Portland  (Jay  Bowerman 
and  Cole  &  Cole,  all  of  Portland,  on  the 
brief),  for  appellant.  Edward  J.  Brazell,  of 
Portland  (Glltner  &  Sewall,  of  Portland,  on 
the  brief),  for  respondent 

MOORE,  3.  (after  stating  the  facts  as 
above).  [1]  The  question  to  be  considered  is 
whether  or  not  the  evidence  received  was 
sufficient  to  authorize  a  Judgment  in  plaln- 
tUTs  favor  when  no  evidence  ttas  offered  by 
the  defendant  E.  C.  Thomas,  the  plaintiff's 
secretary,  as   its   witness,   testified  to   the 


effect  that  prior  to  March  1,  1911,  he  tried 
to  complete  a  contract  with  F.  O.  Thompson, 
the  defendant's  agent  so  as  to  authorize  the 
plaintiff  to  print  the  magazine,  but  objec- 
ti<»i  having  bieen  made  to  the  language  em- 
ployed in  the  writing  submitted  for  that  pur- 
pose, DO  agreement  therefor  was  ever  reach- 
ed; that  though  the  plaintiff  desired  to 
print  that  publication,  the  failure  to  obtain 
a  contract  therefor  would  not  have  prevent- 
ed a  sale  of  the  property;  that  the  North- 
west Architect  was  not  published  after 
March  1,  1911,  at  which  time  and  thereafter 
the  plaintiff  held  for  the  defendant  at  its 
office  in  Portland  all  the  property  mentioned; 
that  on  the  day  last  named  the  defendant 
did  not  have  an  office  in  Portland  nor  did 
he  then  or  ever  demand  the  possession  of 
any  of  the  property,  which  at  that  time  was 
unincumbered,  and  the  plaintiff  then  and 
thereafter  was  the  owner  thereof  and  willing 
to  deliver  it  to  the  defendant;  that  no  bill 
of  sale  of  the  property  was  made  or  tendered 
to  the  defendant  until  March  6,  1911;  and 
that  on  February  28th  of  that  year  the 
plaintiff  received  from  George  W.  Foreman 
$3  for  a  year's  renewal  of  his  subscription 
to  the  magazine  from  December  1,  1910. 
The  sworn  statements  of  this  witness  were 
corroborated  by  the  testimony  of  S.  O.  B^ch, 
the  president  and  manager  of  the  plaintiff 
corporation,  who  stated  that  several  times 
prior  to  March  1,  1911,  he  called  at  a  room 
on  the  eighth  .floor  of  the  Lewis  Building, 
in  Portland,  which  apartment  the  defendant 
claimed  as  his  place  of  business,  for  the 
purpose  of  submitting  to  him  a  bill  of  sale 
and  of  turning  over  to  him  the  property,  but 
that  he  was  unable  to  find  him. 

The  foregoing  Is  believed  to  be  a  fair 
statement  of  the  material  testimony  relating 
to  the  plaintUTs  ability  and  willingness  to 
comply  with  and  perform  the  terms  of  the 
written  agreement  hereinbefore  set  forth. 
Though  no  Mil  of  sale  was  prepared  until 
March  6,  1911,  It  is  thought  a  sufficient  show- 
ing was  made  to  Impose  upon  the  defendant 
the  duty  of  refuting  the  testimony  offered, 
and  of  showing  that  he  did  not  absent  him- 
self so  as  to  prevent  a  delivery  of  the  speci- 
fied property  within  the  time  stipulated  or 
to  thwart  a  tender  of  a  bill  of  sale  evidenc- 
ing a  transfer  of  the  title. 

[2]  It  will  be  remembered  that  the  contract 
did  not  fix  the  place  of  delivery  of  the  mag- 
azine, subscription  lists,  contracts  from  ad- 
vertisers, etc.  In  such  case  the  seller  is 
usually  under  no  obligation  to  send  or  deliv- 
er the  property  to  the  buyer  at  any  other 
place  than  where  it  was  kept  when  a  con- 
tract for  Its  sale  was  effected.  24  Am.  St 
Eng.  Ency.  Law  (2d  Ed.)  1068.  A  text-writ- 
er, discussing  this  subject,  says:  "Ordinarily, 
in  sales,  the  buyer  must  come  for  the  goods 
before  the  seller  is  bound  to  deliver."  Ben- 
jamin, Sales  (6th  Ed.)  670. 
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[3]  The  plalnMlTs  obligation  was  fully  per- 
formed, If  Its  agents  placed  the  property 
at  the  disposal  of  the  defendant,  whose  duty 
It  was  to  tender  payment  therefor  and  to 
demand  possession  thereof.  From  a  consid- 
eration of  the  language  of  the  contract,  It 
appears  that  these  conditions  were  mutual 
and  dependent.  In  which  case  neither  party 
could  put  the  oth«r  in  default  without  an 
offer  to  perform.  Cat!  In  v.  Jones,  48  Or. 
158,  165,  85  Pac.  515;  Longfellow  v.  Huff- 
man, 49  Or.  486,  490,  90  Pac.  907. 

[4]  The  plaintiff  on  February  28,  1911,  re- 
ceived $3  for  the  renewal  of  a  subscription 
to  the  Northwest  Architect,  which  sum,  If 
payable  In  advance,  had  been  due  since  De- 
cember 1,  1911.  It  will  be  kept  In  mind  that 
the  contract  stipulated  that  the  corporation 
was  entitled  to  the  open  book  accounts  of 
the  magazine  on  February  28,  1911.  It  would 
appear,  therefore,  that  by  receiving  the  mon- 
ey on  that  day  plaintiff  liad  not  waived  a 
sale  of  the  property. 

Believing  that  the  testimony  received  was 
sufficient  to  have  required  the  defendant  to 
Introduce  evidence  to  refute  the  prima  fade 
showing  made  by  the  plaintiff,  the  Judgment 
is  reversed,  and  the  cause  remanded  for 
such  further  proceedings  as  may  be  neces- 
sary, not  inconsistent  with  this  opinion. 


SCOTT-McCLURB  LAND  CO.  ▼.  CITr  OF 

PORTLAND  et  al. 
(Supreme   Court  of  Oregon.     Aug.  6,  1912.) 

MUNICIPAI.    COBPOBATIONS    (|   583*)— ASSESS- 
MENT Liens— Pbiobity. 

Portland  City  Charter,  |  407,  provides  that 
from  the  date  of  the  entry  therem  of  an  as- 
sessment the  sum  as  entered  shall  be  a  lien  on 
the  tract  assessed,  with  priority  over  all  other 
liens  and  incumbrances  whatsoever  thereon, 
etc.  Section  408  declares  that,  when  an  as- 
sessment becomes  delinquent,  a  person  having 
a  lien  on  the  lot  by  judgment,  decree,  or  mort- 
gaee,  or  having  purchased  the  same  for  any 
deUnquent  tax  or  assessment,  may,  at  any  time 
before  the  sale  of  the  lot  or  part  thereof,  pay 
the  same,  and  such  payment  discharges  the 
property  from  the  effect  of  the  assessment, 
and  the  amount  and  costs  and  charges  shall 
thereafter  become  a  part  of  the  lien  creditor's 
claim  and  shall  bear  interest,  and  may  be  en- 
forced and  collected  as  a  part  thereof.  Beld, 
that  a  sale  of  city  property  under  a  junior  as- 
sessment lien  did  not  extinguish  a  prior  lien  of 
the  same  character. 

[Ed.  Note. — For  other  cases,  see  Municipal 
Corporations,  Dec.  Dig.  |  583.*] 

Appeal  from  Circuit  Court,  Multnomah 
County;   Robert  Q-.  Morrow,  Judge. 

Suit  by  Scott-McClure  Land  Company 
against  City  of  Portland  and  another.  From 
an  order  sustaining  a  demurrer  to  plaintUTB 
complaint.  It  appeals.     Affirmed. 

This  la  a  suit  to  restrain  the  defendant 
city  from  selling  lot  16  in  block  7  In  North 
Irvlngton,  in  the  city  of  Portland,  for  a  de- 
linquent street  assessment.  Plaintiff  alleges 
that  on  June  14,  1906,  there  was  duly  enter- 


ed and  docketed  tn  the  city  lien  docket  of 
Portland  a  Hen  and  assessment  against  the 
property  above  mentioned  for  the  Improve- 
ment of  East  Eleventh  street  On  November 
26,  1906,  the  owner  of  the  property  having 
failed  to  pay  such  assessment.  It  was  duly 
offered  for  sale,  and  bid  In  by  plaintiff  for 
?139.82.  A  certificate  of  sale  was  Issued  to 
blm,  and  on  March  28,  1910,  no  redemption 
having  been  made,  the  city  treasurer  exe- 
CTited  to  plaintiff  a  deed  to  the  property.  On 
August  10,  1905,  prior  to  the  levying  of  the 
assessment,  there  was  entered  In  the  city 
lien  docket  a  Hen  and  assessment  against' 
such  property  for  the  Improvenient  of  an- 
other street,  abutting  upon  the  same,  which 
remained  unpaid,  and  In  March,  1910,  a  writ 
was  Issued  out  of  the  office  of  the  city  au- 
ditor directing  the  city  treasurer  to  enforce 
the  payment  of  such  Hen,  and  he  Is  advertis- 
ing the  property  for  sale  under  such  writ. 
Plaintiff  prays  for  an  injunction  pendente 
lite  and  for  permanent  relief. 

Sections  407  and  408  of  the  charter  are 
as  follows: 

"The  docket  of  city  Mens  is  a  public  writ- 
ing, and  from  the  date  of  the  entry  therein 
of  an  assessment  the  sum  as  entered  Is  here- 
by declared  to  be  a  tax  levied  and  a  Hen  up- 
on such  Tot,  part  thereof,  or  tract  of  .land, 
which  Hen  shall  have  priority  over  aU  other 
Hens  and  Incumbrances  whatsoever  thereon, 
and  the  sum  or  sums  of  money  assessed  for 
any  local  improvement,  entered  upon  such 
Hen  docket,  shall  be  due  and  payable  from 
the  date  of  such  entry,  and  if  not  paid,  or 
bonded  as  provided  by  law,  within  ten  days 
from  the  date  of  such  entry,  thereafter  the 
same  shall  be  deemed  to  be  delinquent  and 
shall  bear  Interest  at  the  legal  rate." 

"When  an  assessment  upon  any  lot  or  part 
thereof  becomes  delinquent,  any  person  hav- 
ing a  Hen  thereon  by  Judgment,  decree  or 
mortgage,  or  having  purchased  the  same  for 
any  delinquent  tax  or  assessment,  may  at 
any  time  before  the  sale  of  such  lot  or  part 
thereof,  pay  the  same,  and  such  payment 
discharges  the  property  from  the  effect  of  the 
assessment,  and  the  amount  of  such  delin- 
quent taxes  and  aU  accruing  costs  and 
charges,  if  any,  when  so  paid,  la  thereafter 
to  be  deemed  a  part  of  such  Uen,  creditor's 
Judgment,  decree,  mortgage  or  tax  lien,  as 
the  case  may  be,  and  shall  bear  Interest  and 
may  be  enforced  and  collected  as  a  part 
thereof.  If  the  holder  of  any  tax  Hen  or 
claim  pays  off  such  assessment,  he  may 
thereafter  present  the  receipt  to  the  officer 
who  shall  have  charge  of  the  tax  roU  or 
docket  containing  the  record  of  the  tax  sale 
at  which  he  purchased  such  property,  and 
thereupon  such  officer  shall  make  a  note  of 
the  amount  of  such  assessment  so  paid  by 
such  purchaser  and  shall  exact  repayment 
thereof,  together  with  Interest  as  above  pre- 
scribed, from  any  person  making  redemption 
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firom  (A»?h  saTe,  and  no  red«iirpdon  shall  dfs- 
etiarge  the  property  from  the  effect  of  such 
which  shall  not  include  the  amount  of  such 
assessment  paid  by  the  purchaser  after  the 
purchaser  shall  have  presented  the  recelift 
•B  above  prescribed." 

A  general  demurrer  to  plalntiflTs  complaint 
was  sustained,  and  plalntifT  appeals. 

Frank  Schlegel,  of  Portland,  for  appellant 
Frank  S.  Grant,  City  Atty.  (L.  E.  Latour- 
ette,  of  Portland,  on  fbe  brleti,  for  respond- 
ents. 

McBRIDE,  J.  (after  stating  the  facts  as 
tbove).  A  single  question  of  law  is  present- 
ed on  thliB  appeal:  Whether  or  not  the  lien 
docketed  on:  June  14,  1S06,  and  under  which 
plaintiff  derives  iU  titles  Is  superior  to  the 
lien  docketed  on  August  10,  1905,  under 
which  defendant  Is  attempting  to  sell  the 
property.  In  other  words,  did  the  sale  under 
the  junior  lien  extinguish  the  prior  lien? 
Both  liens  are  Identical  in  character,  being 
for  street  ImproTements. 

The  question  presented  Is  new  in  this 
state;  but,  after  carefully  considering  it, 
we  are  of  the  opinion  that  It  was  not  the 
Intent  of  the  provisions  of  the  charter  that 
a  sale  npon  a  junior  lien  should  extinguish 
a  former  lien  of  a  kindred  character.  Such 
a  construction  would  work  great  inconven- 
ience in  many  instances,  white  a  purchaser 
onder  a  junior  lien  always  has  It  in  his 
pow»  to  pay  oflC  the  prior  lien,  which  pre- 
ramptlvely  has  Increased  the  value  of  his 
property  to  an  extent  at  least  equal  to  its 
amount.  The  following  cases  sustain  this 
view:  Brady  v.  Burke,  90  Cal.  1,  27  Fac.  52; 
PbllBdelpbla  v.  Meager,  67  Pa.  345;  BeU  T. 
OHy  of  New  Tork,  66  App.  Dlv.  578,  78  N.  Y. 
Biipp.  298;  Des  Moines  Brick  Mfg.  Co.  t. 
Smith,  108  Iowa,  307,  79  N.  W.  77.  The  con- 
trary seems  to  be  held  in  Burke  v.  Lukens, 
12  Ind.  App.  648,  40  N.  E.  641,  64  Am.  St. 
Bep.  539,  but  we  cannot  agree  with  the  rea> 
loning  of  that  case. 

The  order  of  the  circuit  court  is  afOrmed. 


(ti  Or.  SOS) 

DOSB  Y.  BEATIE,  Sheriff. 
(Snpreme  Court  of  Oregon.     July  30,  1912.) 

1.  FBAUDUUtirr     CONTKTAINOaS     (I     281*)    — 

BuBDBN  or  Proof. 

Where  property  levied  on  under  an  execu- 
tion was  in  the  possession  of  the  execution 
debtor,  the  burden  is  on  a  person  claiming  to 
bave  purchased  it  from  the  debtor,  under  the 
express  provisions  of  K  O.  Ik  §  799,  lubd.  40, 
to  prove  that  the  sale  was  in  ^ood  faith,  for  a 
lufficient  consideration,  and  without  intent  to 
defraud  creditors. 

[Ed.  Note.— For  other  cases,  see  Fraudulent 
Conveyances,   Cent.   Dig-   II    800,    816;    Dec 
I)ig.|28£<T 
a.  BBIOPFBL    (I    68*)— OI.AIHB    TO    Pbopebty 

Levikd  on— Gharoinq  Gboukdb  or  Claoc 
Where  a  person,  claiming  to  have  purchas- 
ed from  the  execution  debtor  onion  sets  levied 


on  under  the  execution,  made  no  claim  to  the 
sheriff  that  the  onion  sets  were  raised  by  her, 
or  that  she  had  a  claim  thereto  under  a  mort- 
gage for  adva^pcements,  or  as  rental  of  the  land 
on  which  they  were  raised,  but  based  her  claim 
on  a  pretended  parcliase  from  the  execution 
debtor,  she  could  not,  when  it  was  too  late  for 
the  execution  creditor  to  take  advantage  oi  the 
true  conditions,  change  the  grounds  of  her 
claim. 

[Ed.  Note-.— For  other  cases,  see  Estoppel,' 
Cent  D^.  §i  165-169;    Dec.  Dig.  i  68.*] 

Barnett  and  Bean,  JJ.,  dissenting. 

On  rehearing.     Former  decision  affirmed. 
For  former  opinion,  see  123  Paa  383. 

EAiaNt  O.  J.  The  defendant,  as  sheriff, 
held  an  execution  against  Oscar  Mahlor,  and, 
at  the  time  of  the  levy  on  the  goods,  found 
them  in  Mablor's  possession  in  a  building- 
situated  on  the  Koshmeder  place,  which  be 
occupied  under  a  lease.  The  property  at- 
tached was  onion  sets  raised  and  owned  by 
him  at  the  time  of  the  levy,  unless  he  had 
parted  with  tlie  title  by  the  pretended  sale 
relied  upon  here.  The  sheriff  was  justified,, 
therefore,  in  levying  upon  them  as  the  prop- 
erty of  Biiahlor.  Plaintiff  had  previously 
taken  a  chattel  mortgage  on  the  growing 
crop  for  $1,200,  as  security  for  $300,  pre- 
viously advanceid,  and  for  further  advances 
thereafter  to  be  made  to  enable  bim  to  cul- 
tivate and  harvest  his  crop. 

[1]  It  is  contended  by  plaintiff  that  about 
tbe  middle  of  August  she  made  an  arrange- 
ment with  MalUor,  whereby  she  purchased 
tbe  onion  sets  from  htm  for  $300;  and  that 
she  was  to  pay  an  additional  $100  to  en- 
able bim  to  complete  the  harvesting  of  tbe 
crop,  which,  had  been  commenced  then,  al- 
though at  that  time  he  was  not  in  default, 
and  the  advances  made  by  her  did  not  ex- 
ceed $9B& 

There  was  no  delivery  or  change  of  control 
or  possession  of  the  crop.  Subdivision  40,  { 
799,  L>.  O.  Ia,  provides:  "Every  sale  of  per- 
sonal property,  capable  of  immediate  deliv- 
ery to  the  purchaser,  and  every  assignment 
of  .such  property,  by  way  of  mortgage  or  se- 
curity, or  upon  any  condition  whatever,  un- 
less the  same  is  accompanied  by  an  immedi- 
ate delivery,  and  be  followed  by  an  actual 
and  continued  change  of  possession,  creates 
a  presumption  of  fraud  as  against  the  cred- 
itors of  the  seller  or  assignor,  during  his  pos- 
session, or  as  against  subsequent  purchasers 
in  good  faith  and  for  a  valuable  considera- 
tion, disputable  only  by  making  it  appear  on 
the  part  of  the  person  claiming  under  such 
sale  or  assignment  that  the  same  was  made 
In  good  faith,  for  a  sufficient  consideration, 
and  without  Intent  to  defraud  such  creditors 
or  purchasers.  •  *  ♦ "  In  discussing  this 
subdivision,  Mr.  Justice  Bean,  in  Pierce  v. 
Kelly,  25  Or.  95,  99,  34  Pac.  963,  966,  says: 
"The  change  of  possession  necessary  to  over- 
come and  rebut  this  presumption  (of  fraud) 
must  be  actual,  and  not  merely  constructive 
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or  legal;  It  most  be  effected  in  a  way  cal- 
culated to  give  notice  to  the  public  that 
tbere  baa  been  a  change  in  the  ownership  or 
control  of  the  property;  and  a  mere  con- 
structive poaseealon,  or  one  taken  by  words 
and  inspection,  will  not  satisfy  the  statate." 
No  such  change  took  place;  therefore  the 
sheriff's  levy  and  possession  was  rightful  in 
the  flrst  instance,  and  the  burden  was  npon 
the  plaintiff  to  make  it  appear  tliat  tlie  sale 
waa  in  good  faith,  for  a  sufficient  considera- 
tion, and  without  intent  to  defraud  the  cred- 
itors of  Mahlor. 

[2]  If  plaintiff  had  based  her  right  npon 
the  mortgage  when  the  attachment  was 
made,  or  when  she  bronght  this  action,  her 
interests  would  have  been  well  protected; 
but  she  led  the  creditor  to  consider  the  on- 
ions as  belonging  to  Mahlor,  and,  after  he 
liad  acted  upon  the  conditions  as  l>e  Iiad 
found  them,  she  asserted  absolute  owner- 
ship of  the  crop  and  sought  to  defeat  the 
creditor,  when,  in  fact,  according  to  her  ad- 
mission, there  was  due  to  Mahlor  |300,  as 
the  value  of  his  interest  in  the  crop;  and, 
lest  the  creditor  should  learn  that  fact  and 
secure  that  sum,  she  paid  It  to  him  after 
the  attachment  and  before  it  was  due,  thus 
showing  a  purpose  to  aid  Mahlor  to  avoid 
payment  of  tite  debt  An  attadilng  creditor 
is  deoned  a  pnrehaser  in  good  faith,  and 
for  a  valuable  consideration,  of  the  prop- 
erty attached;  and  the  presumption  of  law 
is  tliat  the  pretended  sale  of  the  goods  by 
Mahlor  to  plaintiff  was  fraudulent,  and  the 
burden  la  npon  plaintiff  to  prove  that  It 
was  made  In  good  faltlL 

There  are  several-  circumstances,  aside 
from  the  presumption  above  mentioned,  which 
tend  to  show  that  the  sale  was  intended  to 
aid  Mahlor  to  defraud  the  creditor.  These 
are  mentioned  in  the  opinion  and  fully  jus- 
tify the  finding  of  the  circuit  court  It  may 
be  tliat  plaintiff  had,  in  good  faith,  a  valuable 
Interest  in  the  goods  for  advances  made; 
but  that  is  not  the  ground  upon  which  she 
seeks  to  recover.  She  stakes  her  claim  npon 
the  pretended  sale,  and  ilot  npon  the  mort- 
gage; and  she  cannot  now  take  a  nert'  or 
different  ground  of  recovery,  after  it  Is  too 
late  for  the  creditor  to  take  advantage  of 
the  true  conditions. 

The  contention  that  Mrs.  Dose  was  at 
least  entitled  to  two-thirds  of  the  crop  rais- 
ed on  the  Knnse  place,  as  her  share  thereof. 
Is  not  an  issue  suggested  here.  If  she  had 
sought  to  dalm  a  portion  of  the  onions  by 
reason  of  having  raised  them  herself,  or  as 
rental,  she  should  have  made  a  specific  de- 
mand of  the  sheriff  therefor,  setting  forth 
the  nature  and  extent  of  her  interest  in  tlie 
atwence  of  which  she  lias  permitted  that 
Interest  to  stand  or  fall  with  the  validity 
of  the  sale.  Malilor  raised  both  crops,  and 
was  in  possession  of  them,  and  both  are  in- 
cluded in  the  mortgage.  There  is  nothing  in 
the  record  npon  which  a  court  can  recognize 


plainttlTs  xit^tM  In  the  crop  oa  the  Kunxe 
idace,  either  as  the  owner  of  the  whole  crop^ 
or  of  the  rental  therefor  from  Mahlor,  with- 
out a  spedflc  demand  upon  the  sherill,  dis- 
closing her  interest  Such  a  claim  was  not 
at  any  time  contemplated  in  this  proceeding^ 
and  the  creditor  at  do  time  had  an  op- 
portunity to  meet  snch  an  issue  or  take  ad- 
vantage of  It ;  and  the  same  is  true  ot  plain- 
tUTs  rights  under  the  mortgage. 

We  adhere  to  our  former  oplnloa. 
BARNETTT  and  BEAN,  JJ.,  dissent 


(«S  Or.  «« ' 
BROWMX  V.  GOLBMAN  et  aL 

(Supreme  Ck>art  of  Oregon.     Aug.  8,  1912.) 

1.  BXSCXTTOBS  ARO  ASiamSTBATOBS  (I    862*) 

—Sale  or  Land  to  Pat  Dkbts— VAtiDixr. 
Where  an  adminiitrator'a  sale  of  land  te 
pay  debts  waa  void  at  law  for  Jurisdiction  of 
the  court  to  order  it  and  want  of  power  in.  the 
administrator  to  moke  it  on  account,  of  defects 
in  the  service  of  the  citation,  it  waa  equally 
void  in  equity;  since,  although  equity  may  re- 
lieve againat  uie  defective  execution  of  a  power, 
created  by  the  parties,  it  cannot  relieve  against 
tbe  defective  execution  of  a  power  created  bj 
statute. 

[Ed.  Note.— For  other  cases,  see  Bxecators 
and  Administrators,  Cent  Dig.  ||  14M>1487; 
Dec.  Dig,  i  382.»] 

2k  EXBOUTOas  AND  ADMUnBTBATOaS  (I  876*) 

—Sals  or  Lako  to  Pat  DXBts-^STOPPKii 

TO  Attack. 

While  the  parties  to  a  proceeding  by  an 
administrator  to  sell  land  to  pay  debts  may  by 
their  conduct  be  estopped  to  attack  the  vaUdl- 
ty  of  the  sale  for  defects  in  tlie  service  of  the 
citation,  they  are  not  so  estopped  merely  l>y 
failure  to  appear  and  contest  ue  prooeeaiiic 

[Ed.  Note. — For  other  cases,  see  Execntors 
and  Adniniatratora,  Cent  Dig.  H  iSSSt-lfi^;. 
Dec  Dig.  i  876.*1 

8.  EZEOUTOBB  AND  ADUNIBTIUTOBS  (|  880*) 

—Sale  or  Land  to  Pat  Dibts— InvaUdi- 
TT— REiifBrBsnaRT  or  Pubohascb. 

The  heirs  of  a  decedent  cannot  reeorer 
land  sold  by  the  adminiatnitor  to  pay  delits  oa 
acconnt  of  defects  in  the  proceedings  to  sell 
without  reimbursing  the  purchaser  for  so  much 
of  the  proceeds  of  the  sale  as  were  applied  to 
the  payment  of  debts  wliich  were  a  charge  on 
tbe  land. 

[Ed.  Note. — For  other  cases,  see  Executors 
and  Administrators,  Cept  Dig.  {{  1S45-1553, 
1655-1564,  1667;   Dec  Dig.  |380.*] 

4.  ExEcvTOBS  At(D  Administbatob6  (I  876*) 
— Salk  or  Laitd  to  Pat  Debts— Bbtoffel 
TO  Attack. 

Heirs  of  a  decedent  who,  with  knowledge 
of  defects  In  the  service  of  the  citation  in  a 
proceeding  by  the  administrator  to  sell  land  to 
pay  debts,  accepted  their  distributive  share  of 
the  proceeds  of  tiie  sale,  were  estopped  to 
qnestion  its  validity. 

[Ed.  Note.— For  other  cases,  see  Executors 
and  Administrators,  Cent  Dig.  ||  153&-1642; 
Dec  Dig.  I  376.*] 

5.  DowKB  ({  74*)— AonoRS  roB  Dowbb— Tir- 

BIBDICnON. 

A  circuit  court  lias  Jurisdiction  to  admeaa- 
nre  dower. 

rEi.  Note.— For  other  cases,  see  Dower, 
Cent  Dig.  f|  256-269;  Dec  Dig.  f  74.*J 
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8.  BzicpTOis  AND  AbutmsnuTOBa  (i  378*) 
— SAUt  or  Land  to  Pax  Dbbts— Ihtaudi- 

TY— CUHATIVE  STAITTTK. 

L.  O.  li.  I  7150,  vaJidatioc  ezecnton'  and 
administrators'  deeds,  DotwithstandinK  "irrega- 
larities,  defects  or  informalities"  in  tlie  pro- 
ceedings prior  to  the  sale,  does  not  render 
▼alid  an  administrator's  deed  which  was  abso- 
Intely  void  because  of  defects  in  the  SMvice  of 
the  citation  in  thi  proceeding  to  selL 

[Ed.  Note.— For  other  cases,  see  Executors 
and  Administratois,  Cent.  Dig.  |  lfi44;  Dee. 
Dig.  i  878.*] 

Appeal  from  Glrcnlt  Court,  Marlon  Ooon- 
ty ;   Wm.  Galloway,  Judge. 

Actton  by  La  Boy  Browne  againat  Eliza- 
beth Ooleman  and  others.  Judgment  tot 
defendants,  and  plaintiff  appeal*.    Mbdllled. 

This  la  an  application  under  sections  7170 
to  7285,  li.  O.  L.,  to  register  title  to  cer- 
tain lands  situated  In  Marlon  county.  Tbe 
question  as  to  the  title  to  this  Identical  prop- 
erty was  litigated  In  the  case  of  Smith  v. 
Whiting,  55  Or.  893,  106  Pac  791,  which 
was  an  action  of  ejectment.  A  full  state- 
ment of  the  controversy  appears  In  that  opin- 
ion, and  It  is  unnecessary  to  repeat  It  here- 
upon the  termination  of  the  case  above 
referred  to,  Browne,  who  Is  the  grantee  of 
Whiting,  brought  this  suit,  getting  up  cer- 
tain alleged  equities  which  his  {^antor  was 
nnable  to  urge  in  the  law  action.  The  equi- 
ties urged  by  applicant  may  be  briefly  stat- 
<n1  as  follows:  (1)  That  at  the  time  of  Ja- 
cob Smith's  death,  April  27,  1897,  lie  was 
the  owner  of  the  real  property  described  In 
the  application,  and  le^  no  personal  prop- 
erty or  money,  and  that  there  were  out- 
standing claims  against  the  estate  to  the 
amount  of  $300.  (2)  That  the  administrator 
regularly  petitioned  the. court  for  leave  to 
sell  the  real  estate  to  pay  these  claims.  (3) 
That  on  June  29,  1900,  dbatton  was  issued 
to  't^he  widow  and  heirs  of  ttie  deceased  to 
appear  on  August  4,  1900,  and  sho^r  cause 
why  the  order  of  sale  should  not  be  made. 
(4)  That  a  copy  of  such  citation  was  duly 
and  regularly  served  upon  each  of  the  par- 
ties, but  by  neglect  and  oversight  of  the 
sheriff  the  return  of  such  service  was  never 
made  nor  filed.  ^)  That,  service  by  publlr 
cation  was  also  made  In  a  newspaper  for 
five  consecutive  weeks.    (6)  That^on  March 

24,  1903,  tbe  sale  was  made  and  Leroj; 
Browne,  plaintiff,  and  £:ilzabeth  Wbltlng 
became  tbe  purchasers.    (7)  That  on' August 

25,  1904,  Browne  conveyed  .  his  Interest  to 
Elizabeth  WhLtlng,  and  In  1908  Mrs.  Whit- 
ing reconveyed  the  whole  of  the  land  to 
plaintiff.  Then  follows  a  recital  of  tbe  ac- 
tton proceedings  and  Judgment  In  the  case 
of  Smitl^  V.  WliUlng,  supra.  (8)  That  on 
such  trial  defendant  Whiting  offered  Ip  evi- 
dence'the  proceedings  of  the  probate  court.  In 
relation  to  the  petition  for  sale,  order  for 
sale,  and  confirmation  of  sale  of  the  land, 
but  they  were  excluded  by.  the  court  for  the 
reason  that  the  record  did  not  show  that 


the  widow  and  heirs  had  been  personally 
served  with  citations  as  provided  by  law. 
(9)  That  the  court  refused  to  allow  defendant 
In  that  action  to  show  by  parol  that  such 
service  had  actually  been  made.  (1(9  That 
defendants  J.  L.  Smith  and  May  Smith  (now 
Btmter)  appeared  in  the  county  court  at 
the  time  mentioned  In  the  citation,  and  were 
Informed  by  the  county  Judge  of  their  right 
to  file  objections  to  such  sale,  and  the  cause 
was  continued  from  10  a.  m.  until  2  p.  m. 
o'clock  of  that  day,  to  aDow  them  to  do  so. 
That  they  did  not  appear  Again,  but  stated 
to  tbe  administrator  that  they  did  not  Intoid 
to  proceed  further  with  such  objection.  (11) 
That  the  widow  and  each  and  all  Of  the  dill- 
dren  of  deceased  had  full  notice  and  knowl- 
edge of  the  pendency  of  such  proceeding 
knew  that  the  petition  was  to  be  heard  oa 
August  4,  1900,  and  knew  that  It  was  neces- 
sary to  sell  th6  land  in  order  to  satisfy  the 
debts  of  deceased,  and  the  expense  of  admin- 
istration. That  they  failed  to  file  any  ob- 
jection thereta  That  tb^  had  full  knowl- 
edge of  the  sale  of  the  land  to  Browne  and 
Whiting,  and  neither  of  them  objected  there- 
to or  called  the  same  In  question  until  the 
filing  of  the  ejectment  suit  of  Smith  v.  Whit- 
ing. (12)  That  the  $400  received  from  such 
«ale  was  applied  to  the  indebtedness  of  the 
estate,  and  the  surplus  was  divided  in  equal 
shares.  (tS)  That  W.  J.  Smith,  one  of  the 
heirs,  died  befol«  administration  of -the  es- 
tate was  complete,  and  his  widow,  Daisy  O. 
Smith  (now  Sh^hcud),  became  entitled  to  his 
distrlbuttve  share  of  the  surplus,  arising 
frosa  the  proceeds  of  the  sale,  and  that  the 
following  heirs,  defendants  herein,  made  and 
filed  with  the  administrators  their  receipts  for 
$6.24,  the  distributive  share  of  each,  to  wit, 
Nancy  Helvey,  Elizabeth  Colemen,  Julia  Hall, 
J.  M,  Smith,  Agnes  Jones,  Daisy  O.  Shep- 
herdC  and  Mrs.  T.  A.  Lamm.  (14)  That  on 
September  30,  1903,  the  administrator  filed 
his  final  apcount  which  contained  a  full 
statement  of  the  proceedings  to  sell  the  land 
aforesaid,  togethe;:.with  a  description  of  the 
same.  'That  notice  of  the  bearing,  of  objec- 
tions to  the  final  account  was  given  for  a 
certain  date  and  hour,  as  provided  by  law. 
That  neither  the  heirs  nor  the  widow  ap- 
peared, and  it  was  allowed  by,  tbe  court 
(15)  That  at  the  time  of  the  purchase  of  the 
land  plaintiff  and  Mrs.  'Wliltlng  had  reason 
to  believe  from  representations  made  by  the 
attorney  for  the  administrator  that  all  the 
steps  necessary  to  affect  a  lawful  sale  of 
the  land  had  been  taken.  That  all  the  pro- 
ceedings leading  up  to  tbe  sale  bad  been 
regular  and  according  to  law,  and  that  they 
relied  upon  such  belief  and  representations, 
and  relied  upon  the  fact  that  neither  the 
heirs  nor  the  .widow  made  any  objection 
to  the  sale  of  the  premises,  but,  in  fact; 
remained  silent  with  respect  thereta  (16) 
That  none  of  the  heirs,  receiving  such  dl9- 
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trlbuUve  share  of  tbe  purchase  price,  has 
offered  to  return  the  same  or  any  part  there- 
of. (17)  That  applicant  and  Mrs.  Whiting 
have  paid  tbe  taxes  on  the  property  qlnce 
the  execution  of  tbe  adminlstrator'a  deed. 
That  they  were  never  apprised  that  any  of 
the  defendants  claimed  any  interest  In  tbe 
land  until  they  were  served  with  summons 
in  the  case  of  Smith  v.  Whiting.  That  the 
defendants  never  attempted  to  assert  any 
claim  to  tbe  land  until  the  same  had  en- 
hanced greatly  in  value.  That  plaintiff, 
relying  upon  the  silence  and  acquiescence  of 
defendants,  and  believing  his  title  to  be 
good,  entered  into  a  contract  on  or  about 
January  1,  1908,  for  tbe  sale  of  the  proper- 
ty. Tbitt,  unless  his  title  Is  quieted,  he 
will  suffer  great  loss  and  damage.  That  re- 
lying upon  tbe  matters  aforesaid,  petition- 
er on  January  28,  1808,  purchased  from  Mrs. 
Whiting  her  interest  in  the  land,  paying  her 
therefor  the  sum  of  $3,200.  (18)  That  the 
widow  and  heirs  remained  silent  and  failed 
to  assert  their  claim  for  tbe  purpose  of  mis- 
leading petitioner  and  Mrs.  Whiting,  and, 
except  for  such  silence  and  acquiescence  and 
apparent  assent,  they  would  not  have  pur- 
chased tbe  land,  paid  the  taxes  or  entered 
into  possession,  nor  would  petitioner  have 
purchased  her  Interest  from  Mrs.  Whiting, 
or  paid  her  any  consideration  therefor.  (19) 
The  same  matters  are  pleaded  as  an  estop- 
pel. (20)  It  ia  alleged  that  $253.44  of  the 
claims  against  tbe  Smith  estate  were  for 
necessaries  furnished  the  family  of  deceased 
for  which  the  widow's  claim  in  the  estate  is 
liable.  A  decree  was  rendered  in  favor  of 
defendants,  and  plaintiff  appeals. 

B.  S.  Huntington,  of  Portland  (Huntington 
&  Wilson,  of  Portland,  on  the  brief),  for  ap- 
pellant. Thomas  Brown,  of  Salem  (Carson 
ft  Brown,  of  Salem,  on  tbe  brief),  for  re- 
spondents. 

McBRTDH,  3.  (after  stating  the  facts  as 
above).  [1]  When  this  matter  was  before  the 
court  in  ejectment  (Smith  v.  Whiting,  55  Or. 
393,  106  Pac.  791),  we  held  that  the  service 
of  citation  and  notice  was  Jurisdictional,  and 
that,  unless  proved  by  the  proper  return  on 
file  in  the  county  court,  that  court  had  no 
Jurisdiction  to  order  the  sale.  No  such  re- 
turn appearing  on  file  and  the  published  no^ 
tlce  of  sale  required  defendants  to  appear  on 
the  last  day  of  publication,  we  held  tliat  the 
proceeding  was  wholly  void,  and  afllrmed  the 
judgment  for  plaintiff  in  that  action.  While 
equity  may  relieve  against  the  defective  ex- 
ecution of  a  power  created  by  the  parties,  it 
la  incapable  of  relieving  against  tbe  defective 
execution  of  a  power  created  by  statute. 
Freeman,  Void  Jud.  Sales,  |  55 ; '  Bright  ▼. 
Boyd,  1  Story,  486,  Fed.  Cas.  No.  1,875; 
Xottng  T.  Dowllng,  16  III.  481,  485.  There- 
fore, if  the  sale  was  void  at  law,  by  reason 
of  want  of  Jurisdiction  in  the  county  court 
to  order  It,  and  want  of  power  in  tbe  aduj^n- 


Istrator  to  make  It,  It  Is  equally  void  both  aft 
law  and  In  equity.  Any  other  rule  would 
make  a  court  of  equity  a  legislative  body 
with  power  to  amend  the  statute  in  eacti 
particular  case  to  meet  supposed  hardships 
which  might  ensue  from  eufurcemeut  of  the 
statute. 

[2]  It  does  not  follow,  however,  that  a  sale 
absolutely  void  In  law  may  l>e  iuefructive  fur 
every  purpose.  If  the  conduct  of  the  piir- 
ties  was  such  as  to  lead  purchasers  to  be- 
lieve that  they  recognized  it  as  a  genuine 
sale,  and  to  Induce  them  to  purchase  wb«>rs 
otherwise  they  would  not  have  purchased, 
or  if,  after  th«  sale  bus  been  mtide,  they, 
with  knowledge  of  the  facts,  aceejit  their 
prur>ortlon  of  tbe  money  obtained  by  tbe  pur- 
chase, an  estoppel  may  arise  which  may  t>e 
as  effective  in  equity  to  bar  their  right  as 
if  a  regular  valid  sale  bad  taken  place  ia 
the  first  instance.  We  do  not  think  such  an 
estoppel  arises  from  mere  failure  to  appear 
and  contest  the  proceeding  in  the  county 
court  in  the  first  instance.  The  law  provides 
the  method  by  which  a  party  may  be  broujibt 
Into  court,  and,  if  this  method  is  not  fol- 
lowed, he  is  under  no  legal  or  moral  obliga* 
tlon  to  voluntarily  submit  himself  to  the 
Jurisdiction.  He  may  stay  out  of  court  and 
allow  tbe  moving  party  and  purchasers  un- 
der the  sale  to  proceed  at  their  peril.  The 
record  Is  always  available  to  a  purchaser, 
and,  lo  tbe  absence  of  any  affirmative  act 
by  tbe  heir  tending  to  mislead  the  purchaser, 
he  is  not  chargeable  with  constructive  fraud 
merely  because  he  does  not  seek  out  such 
purchaser  and  warn  him  of  defects  in  the 
proceedings.  The  heirs  and  widow  in  this 
case  did  nothing  to  mislead  the  plaintiff  and 
his  copurcbaser.  They  simply  declined  to 
appear,  and  tbe  purchasers,  without  exanila- 
Ing  the  record,  bought  tbe  property.  It  ia 
true  that  they  paid  full  price  for  it,  and,  no 
doubt,  thought  tbe  sale  valid,  but  tbts  fact 
can  make  no  difference  as  to  the  validity  of 
tbe  sale. 

[3]  A  large  part  of  the  money  received 
from  tbe  sale  was  used  to  pay  the  debts  of 
the  estate,  which  were  a  charge  upon  the 
land,  and  in  equity  and  good  conscience  the 
defendants  should  not  recover  the  land  freed 
from  these  charges,  but,  as  a  condition  pre- 
cedent, they  should  be  required  to  repay  this 
amount,  together  with  the  lawful  Interest 
from  the  date  of  the  administrator's  sale. 
Certain  of  tbe  heirs  accepted  their  distribu- 
tive share  of  the  estate  wblob  arose  wholly 
from  the  proceeds  of  this  sale  and  their  re- 
ceipts are  on  file  here. 

(«]  We  are  satisfied  from  the  testimony  In 
tbe  case,  particularly  that  of  E}.  b.  Smith, 
who  was  administrator  of  the  estate  and  a. 
brother  of  the  other  heirs,  that  tbose  w'ao 
accepted  the  distributive  share  paid  them 
were  at  the  time  fully  aware  of  the  proceed- 
ings in  the  connty  court  and  of  the  sale,  and 
were  fully  acquainted  with  their  rights  In 
tbe  matter,  and  they  are  thereby  e^iwyyea  to 
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qnestion  the  Talldlty  of  tbe  sale.  Pursley  ▼. 
Hays,  17  Iowa,  310;  Deford  v.  Mercer,  24 
Iowa,  118,  92  Am.  Dec.  460;  Mote  t.  Kleen, 
83  Neb.  585,  119  N.  W.  1125,  131  Am.  St 
Rep.  654.  As  to  these  heirs  the  decree 
Bhould  be  reversed,  and  as  to  the  remaining 
parties  It  should  be  affirmed,  subject  to  the 
repayment  of  their  proportion  of  the  pur- 
chase money  and  taxes  with  lawful  interest 
thereon. 

[S]  It  Is  claimed  that  the  circuit  court  Is 
without  Jurisdiction  to  admeasure  dower,  but 
It  Is  held  otherwise  In  Baer  r.  Balllngall,  37 
Or.  416,  61  Pac.  852. 

[II  It  Is  claimed  that  the  curative  statute 
(section  7156,  L.  O.  L.)  bars  the  right  of  de- 
fendants In  this  case,  but  such  statute  is 
limited  In  Its  operation  to  "Irregularities, 
defects  or  informallttes,"  and  It  Is  evidently 
not  intended  to  extend  to  sales  which  are  ab- 
solutely void,  and  such  has  been  tbe  holding 
of  this  court  (Mitchell  v.  Campbell,  19  Or. 
198,  24  Pac.  455 ;  McCulloch  v.  Estes,  20  Or. 
349.  25  Pac.  724 ;  Fuller  v.  Hager,  47  Or.  242, 
83  Pac.  782,  114  Am.  St.  Rep.  916). 

The  decree  of  the  circuit  court  will  be 
modified  In  the  respects  Indicated  In  this 
opinion,  and  neither  party  will  recover  costs 
in  this  court.  The  costs  of  the  circuit  court 
will  stand  as  there  decreed. 


KOPA(nN  V.  CROWN-COLUMBIA  PULP  & 

PAPER  CO. 
(Supreme  Court  of  Oregon.     July  30,  1912.) 

1.  Masteb  and  Sebvant  (if  101,  102*)— Du- 
ties OF  Master. 

Tbe  master  should  provide  his  servant 
with  reasonably  safe  tools,  appliances,  and 
place  in  which  to  work,  and  should  exercise 
reasonable  care  to  keep  them  in  a  reasonably 
safe  condition. 

[Ed.  Note. — For  other  cases,  see  Master  and 
Servant,  Cent.  Die.  |§  135.  171,  174,  178-184, 
192;    Dee.   Dig.   jf  101,   102.*] 

2.  Master  and  Servant    (§  286*)— Action 
TOH  Injuries— Question  fob  Jcet. 

Where,  in  an  employe's  action  for  inju- 
ries from  being  thrown  against  a  paper  mill 
machine  through  the  tilting  of  a  defective 
walking  plank,  the  evidence  was  conflicting  on 
the  circumstances  under  which  the  accident 
occurred,  the  question  of  defendant's  negli- 
gence was  for  the  jury. 

[Ed.  Note. — For  other  cases,  see  Master  and 
Servant,  Cent.  Dig.  ||  1001,  1006,  1008,  lOlO- 
1015,  1017-1033,  1036-1042,  1044,  1046-1050; 
Dec.  Dig.  i  286.»] 

3.  Trial  (S  139*)— Evidence— Question  fob 
Jl'bt. 

What  a  foreigner,  testifying  with  the  aid 
of  an  interpreter,  meant  by  bis  broken  lan- 
guage, as  well  as  the  weight  thereof,  was  for 
the  jury. 

[Ed.  Note. — For  other  cases,  see  Trial,  Cent. 
Dh.  SS  332,  333,  338-341,  365;  Dec.  Dig.  { 
139.*] 

4.  Master  and  Sebvant  (|  217*)— Assump- 
Tio.v  OF  Risk. 

Where  an  employ^  either  does  not  know 
the  circumstances,  or,  knowing  them,  does  not 
appreciate  the  risks,  and  his  ignorance  or  non- 


appreciation  is  not  due  to  negligence  or  want 
of  due  care  by  him,  there  is  no  assumption  of 
risk. 

[Ed.  Note. — For  other  cases,  see  Master  and 
Servant,  Cent.  Dig.  §§  574-600;  Dec  Dig.  f 
217.*] 

5.  Master  and  Servant  (§  289*)— Contrib- 
utory Negligence— Question  fob  Jubt. 

Where,  in  an  employe's  action  for  inju- 
ries from  being  thrown  a^inst  a  paper  mill 
machine  through  the  tilting  of  a  defective 
walking  board,  it  did  not  appear  that  tbe  de- 
fect was  so  obvious  that  he  could  not  have 
failed  to  appreciate  the  danger  of  walking 
opon  the  board,  the  question  of  his  contribu- 
tory negligence  was  for  the  jury. 

[Ed.  Note. — For  other  cases,  see  Master  and 
Servant,  Cent.  Dig.  §§  1089,  1090,  1092-1132; 
Dec.  Dig.  §  289.*] 

6.  Tbial  (§  252*)—lNSTBUcnoNS— Evidence. 

In  an  employe's  action  for  injuries  from 
a  paper  mill  machine,  against  which  he  was 
thrown  by  the  tilting  of  a  defective  walking 
board,  an  instruction  that  he  could  not  re- 
cover if  the  accident  arose  from  his  improper 
use  of  the  machine,  was  properly  refused, 
where  the  only  evidence  to  support  it  was  the 
mere  conjecture  of  a  doctor  as  to  what  plain- 
tiff, who  was  unable  to  speak  English,  meant 
by  certain  motions  made  with  his  uninjured 
band  while  he  was  being  treated. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent. 
Dig.  fl  505,  596-612;    Dec.  Dig.  {  252.*] 

7.  Trial  (§  260*)— Instbuctions— Requests. 

A  requested  instruction,  substantially  giv- 
en in  different  language  in  the  main  charge, 
is  properly  refused. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent. 
Dig.  i§  651-659;   Dec.  Dig.  t  260.*] 

Appeal  from  Circuit  Court,  Clackamas 
County;   J.  U.  Campbell,  Judge. 

Action  by  John  Kopacin  against  the 
Crown-ColumbIa  Pulp  &  Paper  Company,  a 
corporation.  From  a  judgment  for  plaintiff, 
defendant  appeals.    Affirmed. 

At  the  time  of  the  Injury  complained  of, 
plaintiff  was  engaged  in  operating  a  "wet 
machine"  for  defendant  in  its  paper  mill  at 
Oregon  City.  This  machine  consists.  In  part, 
of  two  large  revolving  cylinders  or  rollers, 
between  which  the  pulp  passes  and  Is  com- 
pressed. The  pulp  Is  carried  between  these 
rollers  by  means  of  a  felt,  upon  which  it 
rests,  which  extends  the  full  width  of  the 
cylinders.  Frequently  this  felt  wrinkles  or 
klnlis,  and  sometimes  works  over  to  one  side 
of  the  rollers,  making  It  necessary  for  the 
operator  to  straighten  the  same  out.  A 
wheel  Is  attached  to  the  machine,  to  be  used 
in  regulating  the  felt.  By  turning  this,  the 
operator  can  make  the  felt  run  true.  The 
wheel  is  located  approximately  3  feet  back 
from  the  rollers,  6  feet  8%  inches  from  the 
front  of  the  machine  where  tbe  operator 
usually  stands,  and  about  6  feet  from  the 
floor,  upon  which  the  "wet  machine"  rests. 
When  tbe  machine  Is  in  motion,  water  is 
constantly  dripping  from  it  upon  the  floor. 
In  order  to  enable  the  operator  to  reach  the 
regulating  wheel  and  other  parts  of  the  ma- 
chine, the  defendant,  at  tbe  time  of  the  ac- 
cident, maintained  a  plank  about  9  feet  in 
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length,  IM  Inches  In  thickness,  10  Inches  In 
width  at  one  end  and  9  Inches  at  the  other, 
which  extended  along  the  side  of  the  ma- 
chine. The  plank  formerly  rested  upon 
cleats,  2x4x10  inches,  which  were  nailed 
near  the  end  of  the  plank,  raising  the  top  of 
the  same  about  5  inches  above  the  floor. 
About  10  days  before  the  accident,  a  weight 
fell  upon  the  board  and  broke  off  a  piece,  5 
Inches  wide  at  the  narrow  end,  tapering  to 
a  point  14  inches  in  length,  from  one  cor- 
ner, and  tore  the  cleat  off  at  the  same  end. 
Herman  Shercenger,  an  employe  who  operat- 
ed the  machine  during  the  night  shift,  turn- 
ed the  board  with  the  broken  end  back  from 
where  the  operator  usually  stood,  and  placed 
the  cleat  flatways  and  lengthwise  under  the 
remaining  part  of  the  end  of  the  board,  thus 
giving  that  end  a  bearing  on  one  side  4  inch- 
es wide.  The  board  remained  In  this  condi- 
tion until  after  the  accident,  when  It  was 
repaired  by  order  of  the  superintendent  of 
the  company,  and  another  board  placed  at 
the  side,  both  nailed  to  longer  cleats. 

Plaintiff  avers  that  on  May  6,  1»10,  the 
board  was  elevated  a  short  distance  above 
the  floor,  lying  loosely  on  certain  supports; 
that  defendant  negligently  allowed  the  same 
to  become  broken  and  split,  so  that  when 
plaintiff  stepped  thereon  the  board  sprang, 
throwing  him  in  such  a  position  as  to  place 
his  left  hand  In  connection  with  the  wet 
machine,  thereby  lacerating  the  hand,  entire- 
ly cutting  off  the  third  and  fourth  fingers, 
and  a  part  of  the  second;  that  the  board 
was  placed  where  it  could  not  be  seen  plain- 
ly, and  that  plaintiff  knew  nothing  about  the 
dangerous  condition  of  the  same;  that  de- 
fendant knew,  or  with  reasonable  diligence 
might  have  known,  of  the  unsafe  condition 
of  the  board;  that  the  plaintiff  is  perma- 
nently injured  by  the  lacerations  and  the 
loss  of  the  above-mentioned  fingers. 

Defendant  answered,  denying  the  main  al- 
legations of  the  complaint,  and  asserting  that 
the  machine  and  the  appliances  around  the 
same  were  kept  In  a  reasonably  safe  condi- 
tion ;  and  that  the  accident  happened  on  ac- 
count of  the  carelessness  and  negligence  of 
plaintiff.  Issue  was  Joined  by  the  reply. 
The  cause  was  tried  before  a  Jury,  and  a 
verdict  returned  In  favor  of  plaintiff  for 
$1,999. 

S.  C.  Spencer,  of  Portland  (Wilbur,  Spen- 
cer ft  Dibble,  of  Portland,  on  the  brief),  for 
appellant.  Llvy  Stlpp  and  Wm.  M.  Stone, 
both  of  Oregon  City  (Geo.  C.  Brownell,  of 
Oregon  City,  on  the  brief),  for  respondent. 

BEAN,  3.  (after  stating  the  facts  as  above). 
At  the  conclusion  of  plaintiff's  evidence, 
counsel  for  defendant  asked  for  a  nonsuit, 
which  was  denied,  and  also  requested  a  di- 
rected verdict  for  defendant.  The  rulings 
of  the  court  upon  these  points  are  assigned 
as  error.  It  was  the  duty  of  plaintiff,  as  op- 
erator of  the  machine,  to  cut  off  the  pulp 


or  sulphite,  and  to  cegulate  the  felt  when 
necessary.  At  the  time  of  the  accident, 
plaintiff  had  been  working  for  defendant 
about  a  month,  operating  the  machine.  He 
claimed  that  he  stepped  npon  the  board  In 
the  usual  manner,  about  two  feet  toward 
the  middle,  for  the  purpose  of  reaching  the 
wheel  to  regulate  the  felt.  The  board  "rais- 
ed up  slightly,"  "swung  around  slightly," 
and  "slipped  slightly  over,"  causing  him 
to  be  thrown  suddenly  forward.  At  the 
same  time  he  grabbed  for  the  wheel,  and 
tried  to  catch  himself  with  his  left  hand; 
but  It  caught  in  the  rollers,  and  the  third 
and  fourth  fingers  were  completely  severed, 
part  of  the  second  finger  was  taken  off,  and 
his  hand  was  badly  mangled.  Plaintiff 
states  that  he  stepped  toward  the  middle  of 
the  board ;  but  how  far  he  does  not  know. 
It  appears  that  the  room  was  so  dark  that 
the  photographer  had  to  tvaa  on  the  electric 
lights,  in  order  to  take  the  picture  of  the 
machine.  Other  witnesses  testified  that  they 
used  the  board,  while  in  the  same  condition, 
before  and  after  the  accident,  and  that  It 
did  not  tip  with  them.  Plaintiff,  who  Is  a 
foreigner,  states  that  at  one  time  the  broken 
end  of  the  plank  would  be  at  one  end  of  the 
machine,  and  at  another  time  at  the  other 
end;  that  he  does  not  recollect  bow  It  was 
situated  when  the  accident  occurred. 

[1]  It  is  the  duty  of  the  master  to  provide 
his  servant  with  a  reasonably  safe  place  to 
work  In,  reasonably  safe  tools  and  applianc- 
es to  work  with,  and  to  exercise  reasonable 
care  and  diligence  to  keep  them  in  that  con- 
dition. Dnntley  v.  Inman,  42  Or.  334,  340, 
70  Pac.  529,  59  L.  R.  A.  785. 

[2]  There  Is  no  controversy  as  to  the  con- 
dition of  the  plank  which  defendant  furnish-' 
ed  plaintiff  for  use  while  working  around 
the  machine.  It  Is  contended  by  defendant's 
counsel  that  there  Is  no  evidence  showing 
negligence  on  the  part  of  defendant;  and 
that  the  broken  board  had  nothing  whatever 
to  do  with  the  accident  From  the  evidence,, 
we  think  that  this  was  a  question  for  the  de- 
termination of  the  Jury.  The  board  was  of- 
fered in  evidence,  and  Is  an  exhibit  In  the 
case.  From  an  Inspection  thereof,  and  ap- 
plying natural  laws,  the  Jury  could  have  rea- 
sonably believed  that  Kopadn  stepped  on  the 
side  of  the  board  opposite  the  cleat,  and 
that,  the  plank  and  floor  being  wet  and 
slippery,  the  former  tlpi>ed,  owing  to  the- 
defect,  and  served  as  a  trap,  and  threw  him 
forward  against  the  machine.  There  is  evi- 
dence tending  to  show  this.  To  be  plain,  it 
Is  difficult  to  understand  how  one  could  step 
on  the  side  of  the  board,  which  is  unsupport- 
ed at  one  end  and  near  the  middle,  wlttiout 
its  tipping.  Kopacin,  in  his  evidehce,  Bay» 
that  the  board  raised  up,  swung  around,  and 
slightly  slipped.  The  circumstances,  as  de- 
tailed by  the  evidence,  tend  to  indicate  the 
manner  in  which  the  plank  moved,  and  the 
proximate  cause  of  the  accident. 

[3]  It  was  necessary  for  the  testimony  of 
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Kopacin  to  be  Interpreted;  and  It  was  pe- 
niliarly  for  the  Jury  to  decide  what  plaintiff 
meant  b7  his  somewhat  broken  language,  as 
well  as  the  weight  and  value  of  the  same 
after  It  was  translated.  The  Jury  evident- 
ly understood  from  Kopadn  and  the  witness- 
es that,  on  account  of  the  corner  of  the 
board  being  split  ofT,  the  cleat  broken  off 
and  placed  lengthwise,  so  that  It  tipped  eas- 
ily, like  a  long  table  with  only  three  legs — 
something  like  this: 


^ 


—the  board  was  in  a  dangerous  condition, 
and  was  the  proximate  cause  of  plaintiff's 
fall  and  Injury.  The  evidence  on  the  part 
of  defendant  tends  to  show  a  different  state 
of  facts. '  This  conflict,  however,  Is  settled 
by  the  verdict  of  the  Jury. 

Where  there  Is  no  proof  of  any  fact  by 
wMch  the  defendant's  conduct  may  be  ascer- 
tained, there  is  nothing  for  the  Jury.  The 
mere  proof  of  an  accident,  therefore,  ordina- 
rily raises  no  presumption  of  negligence;  but, 
where  It  Is  accompanied  by  proof  of  facts 
and  circumstances  from  which  an  inference 
of  negligence  may  or  may  not  be  drawn,  the 
case  cannot  be  determined  by  the  court  as 
a  matter  of  law,  but  must  be  submitted  to 
the  jury.  Oalvin  v.  Brown  &  McCabe,  53  Or. 
688,  608,  101  Pac.  671;  Geldard  v.  MarshaU, 
43  Or.  438,  73  Pae.  330. 

[4]  The  defendant  contends  that  the  con- 
dition of  the  board  was  known  to  plaintiff, 
and  that  the  latter  assumed  the  risk,  and 
that  he  was  guilty  of  contributory  negU- 
goice.  The  doctrine  of  assumption  of  risk  Is 
wholly  dependent  upon  the  servant's  knowl- 
edge, actual  or  constructive,  of  the  dangers 
Incident  to  his  employment.  Where  he 
knows,  or  in  the  exercise  of  reasonable  and 
ordinary  care  should  know,  the  risks  to 
which  he  is  exposed,  he  wlll^  as  a  rule,  be 
held  to  have  assumed  tbem;  but,  where  he 
either  does  not  know,  or  knowing,  does  not 
appreciate  such  risks,  and  bis  ignorance  or 
nonappreclatlon  is  not  due  to  negligence  or 
want  of  due  care  on  hia  part,  there  Is  no  as- 
Bomption  of  risk.  Millen  v.  Pacific  Bridge 
Co.,  SI  Or.  538,  549,  96  Pac.  196,  and  other 
authorities  there  cited.  There  is  a  differ- 
ence between  knowledge  of  the  surroimdlng 
circumstances  and  appreciation  of  risk. 
Roth  V.  Northern  Pac.  Lbr.  Co.,  18  Or.  205, 
22  Pac.  842.  A  servant  knowing  the  facts 
may  be  utterly  Ignorant  of  the  risk.  Clarke 
v.  Holmes,  7  Hurl.  &  N.  Rep.  937. 

[S]  It  cannot  be  said,  as  a  matter  of  law, 
that  the  circumstances  of  this  case  show 
conclusively  that  the  danger  and  risk  of  the 
plank  tilting,  with  a  man's  weight  thereon, 
was  80  obvious  to  an  ordinary  person  that  It 
would,  in  the  performance  of  duties  requir- 
ed In  operating  the  machine,  appeal  to  his 
senses,  so  that  he  would  appreciate  such  dan- 
ger.    Millen  V.  Pacific  Bridge   Co.,  supra; 


Johnston  v.  O.  S.  L.  By.  Co;,  23  Or.  94,  81 
Pac.  283. 

At  the  time  of  the  accident,  the  plaintiff 
was  engaged  in  adjusting  the  felt,  which  had 
worked  out  of  place.  This  naturally  requir- 
ed haste  and  attention.  He  Is  not  conclusive- 
ly presumed  to  have  had  constantly  In  mind 
the  particular  danger  Incident  to  this  act. 
The  care  and  attention  required  by  an  em- 
ploys, while  working  about  dangerous  ma- 
chinery, may  depend  upon  the  facts  of  the 
particular  case.  Whether  the  circumstances 
were  such  as  to  excuse  him  from  that  de- 
gree of  care  and  tboughtfnlness  which  a 
prudent  man  will  ordinarily  exercise  under 
usual  conditions,  and  whether.  In  such  a 
case,  the  injured  party  was  guilty  of  con- 
tributory negligence,  are  questions  ot  fact  for 
the  Jury.  Magone  r.  Portland  Mfg.  Co.,  61 
Or.  21,  28,  93  Pac.  450;  OarroU  v.  Grande 
Ronde  Eaec.  Co.,  47  Or.  424,  436,  84  Pac.  389, 
6  l>.  R.  A.  (N.  S.)  290.     ■ 

The  language  of  this  court,  In  VlOhl  T. 
North  Pac.  Lumber  Co.,  46  Or.  297,  at  page 
301,  80  Pac  112,  at  page  114,  is  as  follows: 
"Mere  knowledge  of  the  danger  is  not  con- 
clusive of  negligence  in  falling  to  avoid  It. 
A  servant's  knowledge  and  his  voluntary  ex- 
posure to  the  danger  are  probative  facts  from 
which  the  ultimate  fact  of  negligence  must 
1)6  determined;  but  ttaey  are  not  conclusive. 
That  the  servant  expiosed  himself  to  dangers 
which  could  have  been  avoided. imports  neg- 
ligence only  when  tfaeiy  were  of  such  a  char- 
acter that  a  man  of  ordinary  prudence  and 
caution  would  have' refused  to  have  Incurred 
them  in  the  performance  of  his  duties;  and 
these  are  ordinarily  questions  of  fact,  and 
not  of  law."  See  Hill  v.  Saugested,  63  Or. 
178, 184,  98  Pac.  624,  22  L.  R.  A.  (N.  S.)  634. 

The  main  questions  In  the  case  are:  Did 
the  company  provide  plaintiff  with  a  reason- 
ably safe  place  In  which  to  work?  And  was 
the  board  in  a  reasonably  safe  condition  to 
be  used  for  the  purpose  designed  by  defend- 
ant? It  appears  that  the  board  had  been  in 
use  for  three  years ;  that  it  had  been  broken 
and  one  cleat  disarranged  for  10  days  prior 
to  the  accident.  The  jury  might  fairly  have 
believed,  that  the  managers  of  the  company 
knew,  or  with  reasonable  diligence  could 
have  known,  of  the  dangerous  condition  of 
the  same,  and,  In  the  exercise  of  such  dili- 
gence and  care,  would  have  ,  repaired  the 
plank;  that  the  board,  in  its  broken  condi- 
tion, was  not  reasonably  safe  for  Kopacln 
to  walk  upon  In  regulating  and  operating 
the  machine. 

[•]  Defendant  assigns  as  error  the  refusal 
of  the  circuit  court  to  give  the  following  In- 
structions, requested  by  defendant's  counsd: 
"If  you  find  from  the  evidence  that  the  plain- 
tiff, while  attempting  to  adjust  the  felt  oh 
defendant's  wet  machine,  failed  to  use  the 
wheel  or  attachment  on  defendant's  machine 
for  use  in  regulating  the  felt,  and  Instead 
thereof  he  was  attempting  to  adjust  the  felt 
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by  taking  hold  of  tbe.  same,  or  some  part 
thereof,  with  his  hand,  and  while  the  rollers 
of  the  machine  were  In  motion,  and  that  in 
BO  doing,  and  in  falling  to  use  the  wheel  pro- 
vided for  that  purpose,  be  failed  to  exercise 
reasonable  and  ordinary  care  for  bis  own 
aafety,  and  that  such  failure  on  bis  part 
contributed  to  the  accident,  your  verdict 
should  be  for  the  defendant."  This  Instruc- 
tion was  requested  upon  the  basis  of  the 
testimony  of  the  company's  physician,  which 
was  to  the  effect  that,  after  the  plalntifTs 
hand  was  injured,  while  be  was  being  treat- 
ed, he  made  motions  with  his  other  hand, 
which  the  doctor  construed  to  mean  that  be 
was  adjusting  the  felt  with  his  hands,  with- 
out using  the  regulating  wheel.  This  amounts 
to  a  mere  conjecture.  There  is  no  substan- 
tial evidence  upon  which  to  base  such  an  In- 
struction, and  we  think  tbe  same  is  not  ap- 
plicable. 

[7]  Counsel  for  defendant  also  assigns  as 
error  tbe  refusal  of  the  court  to  instruct 
tbe  Jury  as  requested,  to  the  effect  that  if 
tbey  found  from  the  evidence  that  the  con- 
dition of  tbe  board  did  not  cause  the  same  to 
slip  at  tbe  time  of  the  accident,  and  was  not 
tbe  proximate  cause  of  such  accident,  their 
verdict  should  be  for  defendant  Tbe  court 
In  its  Instructions  plainly  called  tbe  atten- 
tion of  the  Jury  to  the  negligence  alleged 
In  the  complaint,  to  wit,  that  the  defendant 
negligently  allowed  a  certain  board,  used 
by  plaintiff  In  his  work,  to  become  broken 
and  split,  80  that  when  plaintiff  stepped  up- 
on the  same  It  tilted  and  sprung  and  caused 
the  accident.  The  court  directed  the  jury  to 
confine  their  deliberations  to  the  particular 
negligence  allured  with  reference  to  the 
board,  and  instructed  them  that  they  could 
not  find  in  favor  of  plaintiff,  unless  they 
found  that  the  defendant  was  negligent  in 
the  particular  respect  charged;  and  that  this 
negligence  caused  the  accident.  We  think 
the  requested  instruction  was  substantially 
given  in  different  language  in  the  charge  of 
tbe  court,  and  that  the  cause  was  properly 
submitted  to  tbe  jury. 

Finding  no  error  in  the  record,  the  judg- 
ment of  tbe  lower  court  is  affirmed. 


HAHN  T.  ASTORIA  NAT.  BANK  et  al. 

(Supreme  Court  of  Oregon.     July  23,  1012.) 

Apfeai.  and  Error  (|  346*)— Time  tob  Ap- 
peal—Decree IN  Equity. 

Under  L.  O.  £>.  f  549,  authorizing  appeal 
by  any  party  to  a  judgment  or  decree,  and 
section  550,  prescribing  the  manner  of  taking 
and  perfecting  the  appeal,  without  distinction 
as  between  judgments  and  decrees,  appeal  from 
a  decree  as  from  a  judgment  must  be  within 
■ix  months  of  entry  thereof,  notwithstanding 
motion  to  vacate  it 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  |t  1891,  1894;  Dec  Dig. 
I  346.*] 


Appeal  from  Circuit  Court,  Clatsop  Coun- 
ty ;   James  U.  Campbell,  Judge. 

Suit  by  John  Hahn  against  the  Astoria 
National  Bank  and  another.  From  a  decree 
for  defendants,  plaintiff  appeals.    DlBmissed. 

William  C.  Bristol,  of  Portland,  for  ap- 
pellant. 6.  C.  Fulton,  of  Astoria,  for  re- 
spondents. 

BEAN,  X  This  Is  a  motion  to  dismiss  an 
appeal  for  the  reason  that  the  same  was  not 
taken  within  six  months  from  the  entry  of 
the  decree  appealed  from.  L.  O.  L.  %  550, 
Bubd.  5.  For  a  full  statement  of  tbe  case, 
see  Hahn  v.  Astoria  National  Bank,  114  Pac. 
1134. 

Counsel  for  plaintiff  contends  that  the  time 
for  taking  the  appeal  began  to  run  from  tbe 
date  of  the  denial  of  the  motion  to  set  aside 
the  decree.  This  motion  was  filed  seven 
days  after  the  entry  of  the  decree,  but  was 
not  acted  upon  until  more  than  ten  months 
thereafter.  Counsel  for  defendants,  in  sup- 
port of  their  motion,  cite  and  rely  upon 
Macartney  v.  Shlpherd,  117  Pac.  814,  and 
Gearin  v.  Portland  Ry.  L.  &  P.  Co.,  124  Pac 
256,  decided  June  11,  1912.  In  both  of  these 
cases  it  was  held  that  the  six  months  time 
for  taking  an  appeal  began  to  run  from  the 
date  of  tbe  entry  of  the  Judgment  AU 
questions  involved  in  the  case  at  bar  are 
fully  discussed  by  Mr.  Justice  Burnett  in 
the  opinions  in  the  above  cases.  Tbe  rea- 
soning therein  applies  with  even  greater 
force  to  this  suit,  and  the  question  is  a  set- 
tled one.  It  is,  however,  now  contended  that 
a  different  rule  should  be  applied  upon  an 
appeal  from  a  decree  In  an  equity  suit  from 
that  upon  an  appeal  In  an  action  at  law. 

Section  549,  L.  O.  L.,  provides  that  "any 
party  to  a  Judgment  or  decree  other  than  a 
judgment  or  decree  given  by  confession,  or 
for  want  of  an  answer,  may  appeal  there- 
from." Section  550,  h.  O.  L.,  prescribes  the 
manner  of  taking  apd  perfecting  the  appeal. 
The  application  thereof  is  the  same,  whether 
appealing  from  a  decree,  or  from  a  Judg- 
ment in  an  action  at  law. 

The  motion  tp  dismiss  this  appeal  la  there- 
fore allowed. 


DIAMOND  ROLLER  MILLS  v.  MOODT. 

(Supreme  Court  of  Oregon.     July  23,  1912.) 

Warehousemen  (J  25*)— Delivery  by  Ware- 
houseman —  Wrongful  Delivery  —  Dam- 
ages. 

Where  a  warehouseman,  receiving  wheat 
under  an  agreement  to  keep  it  until  called  for 
by  a  miller  who  had  purchased  the  same  for 
his  mill,  made  a  delivery  without  demand  from 
the  miller  end  at  a  time  the  mill  was  beiug 
repaired,  the  warehouseman  was  liable  for  the 
damages  occasioned  by  his  failure  to  keep  the 
wheat  until  called  for,  but  he  was  not  re- 
sponsible for  expenses  incurred  by  the  miller 
in  unloading  the  cars,  in  the  absence  of  any- 


•For  other  cues  ne  lamo  topic  and  section  NUMBER  ia  Dec.  Dig.  *  Am.  Dig.  Kej  No.  Series  4  Rep'r  Indezoa 


Digitized  by  ^OOQ IC 


Or.) 


DIAMOND  ROT.LEB  MILLS  y.  MOODY 


285 


thing  to  show  that  the  warehonseman  was  re- 
qnired  to  unload. 

[Ed.  Note.^For  other  casss,  Bee  Warehouee- 
men.  Cent  Dig.  gS  38-47;   Dec.  Dig.  f  25.»] 

Appeal  from  Circuit  Court,  Wftaco  County; 
W.  L.  Bradshaw,  Judge. 

Action  by  the  Diamond  Roller  Mills  against 
M.  A.  Moody.  From  a  judgment  for  plain- 
tiff, defendant  appeals.  Reversed  and  re- 
manded. 

This  is  an  action  to  recover  money.  The 
complaint  charges,  In  effect,  that  the  Dia- 
mond Roller  Mills  Is  a  corporation;  that 
the  defendant  M.  A.  Moody,  at  all  the  times 
stated,  was  operating  on  the  line  of  the 
Great  Southern  Railway  at  Boyd  and  at 
Rice's  Station  public  warehouses;  that  be- 
tween September  7,  1908,  and  October  3d  of 
that  year,  the  plaintiff  had  on  storage  in 
these  warehouses  a  quantity  of  wheat  which 
it  had  purchased  from  persons  who  had  de- 
posited the  grain  "subject  to  be  shipped  at 
the  order  of  the  owner  thereof,  but  not  oth- 
erwise"; that  between  such  dates  the  de- 
fendant without  any  order  therefor.  In  the 
absence  of  the  return  of  any  warehouse  re- 
ceipt, and  against  plalntlfT's  protest  wrong- 
fully loaded  on  cars  of  such  railway  wheat 
and  unlawfully  shipped  it  to  the  plaintlfE 
at  The  Dalles,  Dr.,  whereby  the  grain  ar- 
rived at  a  time  when  plaintiff  was  unable 
to  unload  It,  and  was  compelled  to  leave  It 
on  the  cars  until  the  demurrage  amounted 
to  fill,  which  sum  plaintiff  was  obliged  to 
pay  the  railway  company  in  order  to  obtain 
the  wheat;  "that,  in  addition  thereto,  the 
plaintiff  was  compelled  to  employ  extra  men 
to  unload  said  cars  at  the  time  when  the 
same  was  received,  but  which  the  plaintiff 
woQld  not  have  been  required  to  have  em- 
ployed but  for  said  wrongful  act  of  the  de- 
fendast  in  shipping  the  same  against  the 
wish  and  without  the  order  of  said  plaintiff, 
as  aforesaid,"  and  that  plaintiff  was  also  ob- 
liged to  expend  $19.20  for  electric  power  used 
to  unloading  and  storing  the  wheat  which 
Bom  it  would  not  have  been  compelled  to  in- 
cur but  for  the  wrongful  shipment  at  a  time 
when  plaintiff  did  not  have  its  elevators  in 
use  or  its  mill  ta  operation.  Judgment  was 
demanded  for  the  sum  of  $184.20. 

The  answer  admitted  that  plaintiff  was  a 
corporation;  that  at  the  times  and  places 
stated  tn  the .  complaint  the  defendant  op- 
erated public  warehouses;  that  plaintiff  had 
on  deposit  therein  wheat  purchased  from 
persons  who  had  stored  it  to  be  delivered 
pursuant  to  their  orders;  that  dei6ndant 
shipped  the  wheat  to  plaintiff,  but  denied 
that  such  shipment  was  wrongful  or  unlaw- 
ful. All  other  allegations  of  the  complaint 
were  denied.  For  a  further  defense  and  by 
way  of  counterclaim  it  was  averred  that  de- 
fendant had  the  right  at  any  time  to  ter- 
minate the  bailment  and  redeliver  the  wheat; 


that,  acting  upon  such  authority,  be  shipped 
the  grain  to  plaintiff,  which  accepted  atid 
received  it  and  that  the  loading  and  ship- 
ping thereof  was  reasonably  worth  50  cents 
per  ton,  aggregating  |340.73,  no  part  of 
which  had  been  paid  and  for  wjhich  sum 
judgment  was  demanded.  The  reply  put  in 
issue  the  allegations  of  new  matter  in  the 
answer,  and,  the  cause  having  been  tried,  a 
verdict  was  returned  for  plaintiff  in  the  sum 
of  $166.20,  and,  judgment  having  been  ren- 
dered thereon,  the  defendant  appeals. 

John  M.  Pipes,  of  Portland  (W.  H..  Wiisooi. 
of  Portland,  on  the  brief),  for  appellant. 
F.  W.  Wilson,  of  PorOand  (Bennett  &  Sto- 
nott,  on  the  brief),  for  respondent 

moors;  J.  (after  staling  the  facts  as 
above).  [1]  The  bill  of  exceptions  shows  that 
the  plaintiff  owns  flour  mills,  located  at  The 
Dalles,  and,  in  order  to  lieep  them  in  opera- 
tion. It  purchased  from  various  persons 
quantities  of  w^heat  which  they  had  stored  in 
the  defendant's  warehouses  at  Boyd  and  at 
Rice's  Station  on  the  line  of  the  Great  South- 
ern Railway.  To  each  of  such  depositors 
the  defendant  Issued  a  warehouse  receipt,  of 
which  the  following  is  a  copy,  in  blank,  to 

wit:  "No. .    OriglnaL    Station, 

Oregon  191-.     Received  for  storage 

from  saclm  of  wheat,  oats,  barley, 

gross  weight lbs.,  which  amount,  kind 

and  grade  of  grain  will  be  delivered  to  his 
order  on  return  of  this  receipt  any  (and) 
payment  of  storage  and  hauling  charges,  and 
repayment  of  advance  with  interest.  Loss 
or  damage  from  fire  or  unavoidable  casual- 
ties at  owner's  risk.  Grade .  Condi- 
tion   .     ."     Without  the  return 

of  any  of  these  receipts  and  against  plain- 
titTs  consent  the  defendant  loaded  and  ship- 
ped 13  cars  of  wheat  which  arrived  at  The 
Dalles  September  7,  1908,  when  plaintiff's 
mills  were  being  repaired,  and  in  conse- 
quence of  the  work  of  restoration  the  grain 
could  not  then  be  stored  in  its  elevators,  but 
was  allowed  to  remain  on  the  cars  imtil  a 
demurrage  of  $111  was  due  the  railway  com- 
pany and  had  to  be  paid  before  the  wheat 
would  be  delivered.  Thereafter  the  defend- 
ant loaded  and  shipped  to  plaintiff  in  the 
same  manner  12  other  car  loads  of  wheat, 
but,  the  mills  having  been  repaired  in  the 
meantime,  no  delay  wias  experienced  In  un- 
loading the  grain.  James  Snipes,  the  plain- 
tiff's general  manager,  was  interrogated  by 
its  counsel  respecting  the  charge  for  extra 
labor,  as  set  forth  in  the  complaint  An  ob- 
jection to  the  inquiry  on  the  ground  that  it 
was  not  within  the  pleadings  and  was  incom- 
petent. Irrelevant,  and  immaterial  having 
been  overruled  and  an  exception  allowed,  the 
witness  stated  lu  substance  that  in  order  to 
repair  the  mills  and  put  them  in  operation  as 
soon  as  possible,  so  as  to  unload  the  wheat 
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without  farther  delay,  all  the  regular  em- 
tiojea  were  put  at  work  In  maklag  the  nec- 
wsary  restoration,  and  he  was  compelled  to 
engage  three  extra  men  at  $2.25  pev  day  to 
whom  was  paid  $54  for  unloading  and  stor- 
ing the  wheat  in  plaintiff's  elevators  and 
mills. 

Assuming  without  deciding  that  the  de- 
fendant had  no  authority  to  terminate  the 
bailment  at  pleasure  as  is  alleged  in  the 
answer,  and  for  that  reason  if  he  shipped 
and  delivered,  to  the  person  lawfully  entitled 
thereto,  wheat  without  his  order  evidenced 
by  a  return  of  the  warehouse  receipt,  a  11a- 
bilitjr  would  arise  for  all  damages  that  would 
necessarily  result  from  a  breach  of  the  agree- 
ment to  keep  the  grain  until  called  for,  we 
4o  not  see  how  the  defendant  would  be  re- 
sponsible for  any  expense  incurred  in  un- 
loading the  cars.  The  warehouse  receipt 
does  not  contain  any  provision  to  that  ef- 
fect, nor  does  the  complaint  state  any  fact 
from  which  such  a  charge  could  legitimately 
result  Keeping  all  the  regular  employes  at 
work  in  making  the  necessary  repairs  to  the 
mill,  in  order  to  put  it  in  proper  condition 
for  operation  as  sooq  as  possible,  and  em- 
ploying extra  men  to  unload  the  cars,  may 
have  diminished,  the  demurrage  which  could 
have  been  collected.  Such  decrease  of  out- 
lay la  not  a  sufficient  justification  for  impos- 
ing upon  the  defendant  the  expense  incurred 
In  discharging  the  wheat,  in.  the  absence  of 
a  contract  requiring  a  performance  of  that 
service  by  blm.  It  was  incumbent  upon 
plaintiff  to  minimize  as  much  as  possible 
the  damages  which  it  might  sustain  by  rea- 
son of  the  alleged  wrongful  shipment  of  the 
grain.  Wheat  Is  a  commodity  which  at  the 
time  of  year  specified  herein  could  have  been 
procured  In  any  amount  in  the  open  market 
in  Oregon,  and.  If  the  mills  were  not  then 
In  a  proper  condition  to  receive  the  grain 
when  It  arrived.  It  would  seem  that  plaintiff 
could  have  sold  the  wheat  for  the  then  cur- 
rent price,  thereby  possibly  avoiding  all  de- 
murrage, and  could  thereafter  have  purchas- 
ed other  wheat  of  the  same  anality  and  of 
equal  quantity  at  a  time  when  the  grain 
could  have  been  received  and  stored  in  Its 
elevators,  and  thereupon  charged  and  re- 
covered from  the  defendant  the  damages 
thus  sustained.  But,  however  this  may  be. 
It  Is  Impossible  to  see  how  the  defendant  was 
liable  for  the  employment  of  extra  laborers 
engaged  to  unload  the  wheat  when  that  duty 
devolved  upon  the  plaintiff.  The  same  may 
be  said  also  with  respect  to  the  outlay  for 
electric  power  used  to  unload  and  store  the 
grain. 

Believing  that  an  error  was  committed  in 
admitting  the  testimony  so  objected  to,  the 
judgment  must  be  reversed,  and,  as  the  bill 
of  exceptions  does  not  purport  to  contain  all 
the  evidence  given  in  the  lower  court,  the 
cause  Is  remanded  for  a  new  trial. 


(C2  Or.  SSO) 
McAIiUSTBB    T.    AMEBIOAN    HOSFITAIi 

ASS'N   et  al. 

(Supreme  Ceort  of  Oregon.     July  23.  1912.) 

1.  COBPOBATIOHS     (|    09* )  —  STOCBniOLDEBS — 

PaoMOTEaa'   SHABift— Biohts  as  xo  Crkd- 

IT0R8. 

The  voting  of  shares  of  stock  to  the  pro- 
moter of  a  corporation  as  a  gratuity  is  be- 
yond the  power  of  its  directors. 

[Ed.  Note. — For  other  cases,  see  Corpora- 
tions, Cent  Dig.  ff  444^-146;   Dec.  Dig.  {  99.*] 

2.  COBPOBATIOirs    (S    232*)— SUBSCBIPTION    TO 
StOOK— PaOlCOTEBS'     SOBSORIFTION— LlABU,- 

ITT  o*  Subsequent  Holoeb. 

Where  the  promoter  of  a  corporation  sub- 
scribed for  a  certain  nnmber  of  its  shares,  but 
did  not  pay  anything  therefor,  he  was  liable 
to  pay  the  entire  par  value  to  the  corp<»a- 
tion,  and  successive  owners  of  such  stock  were 
also  liable  for  its  unpaid  par  value. 

[Ed.  Note.— For  other  cases,  see  Corpora- 
tions, Cent.  Die.  H  879,  880,  883,  884,  987; 
Dee.  Dig.  |  232.*] 

8.   COKPOBAXIOirS     <|    2M*)  r—  8T00KH0I.raBa' 

LiABiuTT  roB  Unpaid  Sttbsobiptiohb— La- 

GAL   HOLDEBS. 

Only  the  legal  bolder  of  stock  is  liable 
for  an  unpaid  portion  of  the  anhseription 
price,  so  that  a  person  who  took  the  equitable 
title  of  shares  as  indemnity  for  liabill^  upon 
the  corporation's  note  to  a  bank  did-  not  there- 
by become  liable  on  the  stock  either  to  the 
corporation  or  to  its  creditors  as  owner. 

[Ed.  Note.— For  other  eases,  see  Corporar 
dons,  Cent  Dig.  U  960-977 ;  Deo.  Dig.  {  244.*] 

4.  CoBPOBATioBrfi  ($  282*)  —  SuBScmFXiona 
TO  Stock— Bequisites  or  Conibact— "Sob- 

BCBIBEB." 

Though  persons  securing  shares  of  stock 
in  a  corporation  at  a  price  less  tlum  par  ex- 
pressly contract  that  their  Uability  shall  be 
limited  to  the  price  paid,  and  do  not  formally 
subscribe  to  the  stock,  a  subscription  is  pre- 
sumed from  any  agreement  or  act  by  which 
the  stock  is  acquired  front  the  corporation, 
and  such  persons  are  subscribers  within  Const 
art  11,  I  3,  providing  that  stockholders  of  all 
corporations  shall  be  liable  for  an  indebtedness 
of  said  corporation  to  the  amount  of  their 
stock  subscribed  and  utywid. 

[Ed.  Note.— For  other  cases,  see  Corpora- 
tions, Cent.  Dig.  Si  879.  880,  883,  884;  Dec. 
Dig.  {  232.* 

For  other  definitions,  see  Words  and  Phraa- 
es.  vol.  7,  pp.  6732-6733.] 

6.  Cobfobations  (|  240*)  —  Lxabiixtt  o* 
Stookeoldebb— KirowLKDOK  or  Cbedjtob. 
A  creditor  who  dealt  with  a  corpora- 
tion with  knowledge  that  part  of  its  shares 
were  issued  for  less  than  ^ar  value  could  not 
complain  that  the  transaction  was  a  fraud  up- 
on him. 

[Ed.  Note.— For  other  cases,  see  Corpora- 
tions, Cent  Dte.  il  934-942,  1099-1100%; 
Dec.  Dig.  I  240?] 

6.  CORPOBATTOlfS      (|     268*)  —  LlABIUTT     OT 

Stockholdebs  —  AcnoNB  bt  Cbcdjtobs  — 
EviOEKCE— Issues,  Psoor,  Ann  Vabianok. 
In  an  action  by  a  creditor  of  an  alleged 
insolvent  corporation  against  certain  stock- 
holders to  collect  unpaid  balances  due  on  stock 
subscriptions,  evidence  that  the  plaintiff  dealt 
with  the  corporation  with  knowledge  that  the 
stock  of  defendant  was  by  contract  nonassessa- 
ble was  properly  refused,  where  the  answer 
was  a  denial  of  the  transfer  of  certain  shares 
to  a  certain  defendant,  or  that  he  was  the 
bolder  and  owner  thereof,  and  a  denial  that 
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the    othei<    defendants    subscribed    for    stock, 
but  admitting  their  ownership  thereof. 

[Ed.  Note. — For  other  cases,  see  Corpora- 
tions, Cent  Dig.  M  1129,  1131,  1133-1147, 
22T6;   Dec.  Dig.  i  268.*] 

Appeal  from  Circuit  Court,  Multnomah 
County;  W.  N.  Catena,  Judge. 

Action  by  E.  S.  J.  McAllister  against  the 
American  Hospital  Association  and  others. 
From  a  Judgment  for  defendants,  plaintiff 
appeals.    Reversed  and  rendered. 

Plaintiff  obtained  Judgment  against  the 
American  Hosirital  Association,  a  corpora- 
tion. In  the  sum  of  $629.55,  and  brings  this 
suit  against  certain  stockholders  of  the  cor- 
poration, alleging  its  insolvency,  for  the  pur- 
pose of  collecting  from  them  the  amount  of 
the  Judgment  to  the  extent  of  their  unpaid 
stock  subscriptions. 

The  Hospital  Association  was  incorporated 
on  August  8,  190S,  with  a  capital  stock  of 
$25,000,  consisting  of  that  many  shares  of 
the  value  of  $1  each,  but  it  ceased  doing 
business  in  the  year  1907.  R.  H.  Jewell,  D. 
H.  Smith,  and  J.  Y.  Crelghton  executed  the 
articles  of  incorporation,  and  on  the  same 
day  signed  the  following  statement,  which 
la  entered  In  the  book  In  which  are  recorded 
the  articles,  by-laws,  and  minutes  of  the 
stockholders'  and  directors'  meetings: 

"We,  the  undersigned,  do  hereby  subscribe 
for  shares  of  the  capital  stock  of  the  Ameri- 
can Hospital  Association  In  the  amount  and 
value  set  opposite  our  respective  names. 

Dsto.  Name  of  Sub-        Number  of   Value, 

•crlber.  Shares. 

Aug.  8,1905.    r>.  H.  Smith.  10       80^ 

Aug.  8, 1905.    J.  V.  Creighton.  10       80* 

Aug.  8, 1905.    R.  H.  Jewell.        12,610       80*." 

On  the  same  day,  after  the  election  of  the 
directors,  the  board  was  organized,  and, 
among  other  things,  It  was  ordered  "that  R. 
H.  Jewell  be  voted  15,000  shares  of  the  capi- 
tal stock  as  a  bonus  for  promoting,  organiz- 
ing, and  installing  the  system  for  handling 
the  business";  also  at  that  time  there  was 
Issued  to  Jewell  certificate  No.  1  for  15,000 
shares  of  capital  stock  and  a  certificate  for 
1,500  shares  to  D.  H.  Smith  and  a  like  one 
to  J.  V.  Crelghton,  as  transferred  from  Jew- 
ell, and  certificate  No.  1  was  canceled  and 
certificate  No.  4  was  Issued  to  Jewell  for 
12,000  shares  as  the  remainder  of  the  shares 
as  evidenced  by  certificate  No.  1.  Certifi- 
cates No.  5  and  No.  6  were  issued  to  Crelgh- 
ton and  Smith  for  the  amotmt  of  their  sub- 
scriptions, 10  shares  each,  which  appear  in 
tbe  record  canceled  on  their  face  without 
transfer,  and  upon  which  evidently  no  pay- 
ments were  made.  The  corporation  was 
organized  and  the  business  conducted  with- 
out any  payments  made  on  the  capital  stock 
until  November  16,  1905,  when  defendant 
Peters  purchased  from  the  corporation  1,000 
sbares  for  the  agreed  price  of  $400.  Soon 
tbereefter  Geo.  A.  Carney  purchased  1,000 
sbares.  Dr.  F.  S.  Smith  1,000  shares,  Geo.  A. 


Carney  and  his  son  500  shares  etfch,  and 
Marshall  1,000  shares  at  the  agreed  price  of 
40  cents  a  share.  Some  of  these  certificates 
were  not  Issued  until  March  16,  1906,  at 
which  time  the  board  of  directors  ratified 
the  sales  and  ordered  the  Issuance  of  the 
certificates,  and,  in  effect,  authorized  tbe 
sale  of  stock  at  40  cents  a  share. 

It  is  admitted  In  the  pleadings  and  oral 
proof  that  defendant  Peters  is  the  owner  of 
2,000  shares,  having  succeeded  to  the  1,000 
shares  of  Geo.  A.  Carney,  though  it  does  not 
appear  from  the  record  that  they  were  re- 
issued to  him.  Of  these  12,000  shares  iasued 
to  Jewell,  6,000  shares  by  various  transfers 
came  into  the  hands  of  Dole  on  March  19, 
1906,  by  certificates  No.  24,  No.  25,  and  No. 
27,  whidi  were  ratified  by  the  stockholders 
at  a  regular  meeting.  On  March  27,  1906, 
Dole,  as  vice  president  and  manager  of  the 
corporation,  it  being  in  need  of  money  and 
evidently  without  credit.  Induced  Cohen  to 
sign  a  note  with  the  corporation  to  the  bank 
for  $2,000,  which  the  latter  loaned  to  tbe 
former  on  the  credit  of  Cohen,  and  as  a  part 
of  the  arrang«nent  Dole  transferred  to 
Cohen  the  certificates  of  stock  numbered  24, 
25,  and  27,  representing  5,000  sbares,  to  in- 
demnify '  him  against  his  liability  on  the 
note.  Cohen  afterwards  paid  abont  $1,600 
on  the  note,  but  made  no  effort  to  enforce 
his  lien  upon  the  stock  except  that  on  May 
21,  1906,  he  surrendered  to  the  company  cer- 
tificate No.  26,  which  was  for  1,000  shares 
and  had  certificate  No.  30  issned  to  him 
therefor.  Upon  the  trial  the  court  rendered 
a  decree  dismissing  the  suit,  and  plaintiff 
apx)eals. 

R.  P.  Peters,  of  Portland  (A.  E.  Clark  and 
M.  H.  Clark,  both  of  Portland,  on  the  brieO, 
fbr  appellant  J.  T.  McKee,  of  Portland 
(Cake  9c  Cake,  of  Portland,  on  the  brief),  for 
respondents. 

EAEIN,  C.  J.  (after  stating  the  facts  as 
above).  [1]  The  voting  of  this  16,000  shares 
of  stock  to  Jewell,  although  referred  to  as  a 
bonus,  was.  In  fact,  a  gift,  and  exceeded  the 
amount  of  the  unsubscribed  stock.  This  act 
was  beyond  the  power  of  either  the  stock- 
holders or  directors,  at  least  as  against  the 
creditors  of  the  corporation.  The  promoters 
of  a  corporation  cannot  issue  to  themselves 
capital  stock  of  the  corporation  as  a  gratui- 
ty. The  capital  stock  represents  the  capital 
In  the  business,  stands  as  the  guaranty  to 
the  public  of  Its  ability  to  meet  its  obliga- 
tions, and  is  not  subject  to  disposal  at  the 
whim  of  the  promoters  or  directors.  It  is 
said  In  Macbeth  v.  Banfleld,  45  Or.  553,  564, 78 
Pac  693,  106  Am.  St  Rep.  670,  in  discussing 
the  liability  of  the  stockholder:  "His  llabU- 
Ity  is  to  the  full  amount  of  the  capital  stock 
subscribed.  •  •  •  The  obligation  is  to  pay 
In  money.  •  •  •  It  must  be  the  equiva- 
lent of  the  par  value  of  his  stock,    •    *    • 
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and  It  Is  a  natural  sequence  that,  If  stock 
liability  Is  to  be  discharged  in  property,  the 
property  should  measure  up  to  a  money  val- 
ue. Such  is  no  doubt  the  plain  Intendment 
of  the  laws;  otherwise,  it  might  easily  be  so 
managed  that  stock  subscribers  would  be 
vlrtijally  exonerated  from  their  statutory 
liability  by  pretended  and  simulated  agree- 
ments with  the  directors,  and  the  corpora- 
tion left  without  assets  of  material  moment 
from  the  beginning,  which  would  atrociously 
belie  the  representations  made  by  the  ar- 
ticles of  incorporation  touching  the  capital 
stock.  •  •  •  The  common  declaration  (of 
the  law)  being  that  the  stock  must  be  paid  in 
money  or  money's  worth." 

(2]  However,  it  is  not  necessary  to  deter- 
mine the  status  of  the  bonus  stock  as  Jewell 
subscribed  for  12,510  shares — a  majority  of 
the  stock — for  which,  as  between  him  and  the 
corporation,  he  was  liable  and  undertook  to 
pay  the  par  value;  and,  as  the  corporation 
Could  not  be  organized  until  half  the  stock 
was  subscribed,  12,510  shares  of  the  16,000 
Issued  to  Jewell  was  the  amount  of  stock 
subscribed  by  him,  and  the  successive  owners 
of  it  were  also  liable  for  its  unpaid  par 
value. 

[3]  Cohen  only  became  the  owner  of  the 
1,000  shares  transferred  to  him  by  certificate 
No.  30,  and  it  Is  only  the  holder  of  the  legal 
title  to  the  stock  who  is  liable  for  the  un- 
paid subscription.  Branson  v.  Oregonian  Ry. 
Co.,  10  Or.  278;  4  Thomp.  Corp.  |  4902. 
Cohen,  as  the  equitable  owner  of  the  other 
4,000  shares  held  by  him  as  indemnity  for 
liability  upon  the  corporation's  note  to  the 
bank,  did  not  become  liable  thereon  to  the 
corporation  or  the  creditors  as  owner.  This 
is  expressly  decided  in  Branson  v.  Oregonian 
Ry.  Co.,  and  affirmed  to  the  same  case  in  11 
Or.  1(53,  2  Pac.  80.  See,  also,  Powell  v.  W. 
V.  R.  B.  Co.,  15  Or.  401,  15  Pac.  663.  As  to 
the  1,000  shares  represented  by  certificate 
Xo.  30,  Cohen  is  liable  thereon  for  the  un- 
paid par  value  thereof. 

[4]  Defendants  Peters,  Smith,  Marshall, 
and  Carney,  from  whom  Peters  acquired 
1,000  shares,  did  not  subscribe  for  the  stock 
in  the  ordinary  way,  but  purchased  at  an 
agreed  price.  There  is  a  great  diversity  of 
opinion  in  the  decided  cases  as  to  whether 
upon  the  purchase  from  a  corporation  of 
original  stock  at  less  than  par  the  purchas- 
er is  liable  for  the  amount  unpaid  to  cred- 
itors of  the  corporation  In  case  of  its  In- 
solvency; many  authorities  holding  that  he 
Is.  It  Is  said  In  Jackson  v.  Traer,  64  Iowa, 
469,  476,  20  N.  W.  764,  62  Am.  Rep.  449: 
"If  the  rule  shall  be  adopted  that  directors 
may  issue  stock  upon  the  receipt  of  any  sum, 
no  matter  how  small,  and  provide  that  the 
stock  shall  be  treated  as  fully  paid,  or,  what 
is  the  same  thing,  that  the  remainder  of  the 
par  value  shall  never  be  called  for,  no  per- 
son could  safely  subscribe  for  stock  In  an  in- 
corporated company.  However  well  conceiv- 
ed the  enterprise  might  be,  and  however  Jut 


diciously  the  company  might  be  organized,  it 
would  Involve  nothing  but  peril.  If  the  di- 
rectors at  their  pleasure  can  be  allowed  to 
fritter  away  the  authorized  capital  of  the 
company  and  curtail  Its  resources  in  the 
mode  In  question."  Vaughn  et  al.  v.  Ala- 
bama Nat  Bank,  143  Ala.  572,  42  South.  64, 
and  note  to  this  case  in  5  Ann.  Cas.  667,  4 
Thompson,  Corp.  {  3436,  and  Ailing  v.  Wen- 
zel,  133  111.  264,  24  N.  EX  551. 

There  are  cases,  however,  holding  that  the 
liability  of  the  shareholder  to  pay  for  the 
stock  does  not  arise  out  of  his  relation,  but 
depends  upon  his  contract,  express  or  im- 
plied, or  upon  some  statute,  and,  In  the  ab- 
sence of  either  of  these  grounds  of  liability, 
it  is  not  perceived  bow  a  person  to  whom 
shares  have  been  issued  as  a  gratuity  has  by 
accepting  them  committed  a  wrong  upon 
creditors,  or  made  himself  liable  to  pay  the 
nominal  face  value  of  the  shares  as  upon  a 
subscription  or  contract,  except  to  creditors 
who  have  relied  uiwn  the  representation  that 
the  capital  stock  is  as  stated;  in  other 
words,  that  It  was  paid  in  full.  Christen- 
sen  V.  Eno,  106  N.  T.  97,  12  N.  B.  648,  60 
Am.  Rep.  429;  Hospes  v.  Northwestern  M. 
&  C.  Co.,  48  Minn.  174,  50  N.  W.  1117,  15  L. 
R.  A.  470,  31  Am.  St.  Rep.  637;  Great  West, 
etc.,  Co.  V.  Harris,  198  U.  S.  561,  25  Sup.  Ct 
770,  49  I/.  Ed.  1163 ;  Clark  v.  Bever.  139  U. 
S.  96,  11  Sup.  Ct  468,  35  I/.  Ed.  88;  Mc- 
Dowell v.  Lindsay,  213  Pa.  591,  63  Atl.  130; 
1  Cook  on   Corp.  g  42. 

As  we  have  seen,  the  disposition  of  the 
stock  by  the  corporation  to  defendants  was 
not  by  formal  subscription  to  the  stock,  but 
by  a  contract  of  sale  for  a  specific  price  less 
than  par,  but  the  capital  stock  of  a  corpora- 
tion Is  presumed  to  represent  the  capital  In 
the  business,  a  trust  fund  in  that  amount  for 
the  benefit  of  the  creditors,  and,  as  to  them, 
the  corporation  tias  no  authority  to  make 
any  contract  in  the  disposal  of  the  stock 
that  will  reduce  its  capital,  and  persons  sub- 
scribing for  stock  or  otherwise  acquiring  it 
from  the  corporation  are  bound  to  take  no- 
tice of  the  power  of  the  corporation.  This 
Is  what  is  intended  by  section  3  of  article  11 
of  the  Constitution,  which  provides  that  "the 
stockholders  of  all  corporations  and  Joint- 
stock  companies  shall  be  liable  for  the  in- 
debtedness of  said  corporation  to  the  amount 
of  their  stock  subscribed  and  unpaid."  This 
is  well  stated  in  Macbeth  v.  Banfield,  supra, 
where  Mr.  Justice  Wolverton  quotes  with  ap- 
proval from  Hospes  v.  Northwestern  M.  &  C. 
Co.,  48  Minn.  174,  50  N.  W.  1117,  15  h.  R. 
A.  470,  31  Am.  St  Rep.  &37:  "The  capital  of 
a  corporation  Is  the  basis  of  its  credit.  It 
is  a  substitute  for  the  individual  liability  of 
those  who  own  its  stock.  People  deal  with 
it  and  give  It  credit  on  the  faith  of  it 
They  have  a  right  to  assume  that  it  has 
paid-in  capital  to  the  amount  which  It  repre- 
sents Itself  as  having;  and  if  they  give  it 
credit  on  the  faith  of  that  representation, 
and  U  the  representation  is  false,  it  is  a 
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fraud  npon  them."  Therefore  the  holders  of 
the  stock  Issued  as  a  bonus  or  gift  to  pro- 
moters, or  otherwise  disposed  of  by  the  cor- 
poration for  less  than  par  value,  are  liable 
accordingly  for  the  par  value  of  the  stock 
to  creditors  who  have  acted  npon  the  faith 
of  the  capital  as  represented  by  the  stock. 

The  principal  contention  of  defendants  is 
that  they  are  not  subscribers  to  the  stock 
and  therefore  not  liable  as  such  for  Its  par 
value,  that  they  acquired  their  stock  by 
contract  and  not  by  subscription,  and  that 
it  is  nonassessable.  It  becomes  important  to 
determine  whether  the  bolder  of  stock,  ac- 
quired in  such  a  manner,  is  liable  to  cred- 
itors for  the  par  value  of  the  stock  without 
a  formal  subscription  to  the  stock.  We  have 
seen  that  the  corporation  can  make  no  dis- 
position of  the'  stock  or  agreement  with  the 
holders  of  it,  so  far  as  creditors  are  con- 
cerned, that  will  relieve  the  stock  from  Ua- 
bility.  Subscription  to  the  stock  is  presum- 
ed from  any  agreemoit  or  act  by  which  the 
stock  is  acquired  from  the  company^  It  la 
said  1q  Cook  on  Corporations,  |  52:  "Aay 
agreement  by  which  a  person  shows  an  in- 
tention to  become  a  stockholder  is  sufficient, 
to  bind  both  him  and  the  corporation.  When 
one  accepts  or  assumes  the  position  and  du- 
ties and  claims  the  right  and  privileges  and 
emoluments  of  a  stockholder,  and  the  corpo- 
ration accepts  or  acquiesces  therein,  such 
person  is  estopped  to  deny  that  he  is  a  sub- 
scriber, even  though  there  may  have  been 
something  irregular  or  defective  in  the  form 
or  manner  of  bis  subscription,  or  there  may 
have  been  no  formal  subscription  at  all." 
And  in  Harrison  v.  Remington  Paper  Co.,  140 
Fed.  385,  72  C.  0.  A.  405,  3  L.  R.  A.  (N.  S.) 
954,  5  Ann.  Cas.  314,  Sanborn,  J.,  says: 
"The  Constitution,  the  statutes  under  which 
tbe  corporation  is  organized,  and  the  estab- 
lished rules  of  law  in  force  when  he  becomes 
a  stockholder  are  read  into  and  become  a 
jiart  of  this  contract.  By  his  subscription 
for  the  stock,  or  by  his  receipt  and  accept- 
ance of  it,  he  solemnly  agrees,  in  considera- 
tion of  the  benefits  derived  from  its  owner- 
slilp,  tliat  be  will  faithfully  perform  the  ob- 
ligations and  discharge  the  duties  Imposed 
upon  a  stockholder  by  the  Constitution,  the 
statutes,  and  the  law."  See,  to  tbe  same  ef- 
fect, Whitman  v.  Oxford  Nat.  Bank,  176  U. 
S.  559,  20  Sup.  Ct.  477,  44  L.  Ed.  587,  and 
the  authorities  there  cited ;  Planters', '  etc., 
C5o.  V.  Webb,  144  Ala.  666,  39  South.  562; 
Vaughn  v.  Alabnina  Nat.  Bank,  143  Ala.  572,- 
42  South.  64,  5  Ann.  Cas.  665 ;  Flinn  v.  Bag- 
ley  (D.  C.)  7  Fed.  785.  Within  these  author- 
ities defendants  or  their  assignors  were  sub- 
scrit)ers  for  the  stock  and  liable  to  the  cred- 
itors accordingly. 

[$,  •]  Defendants  Peters,  Smith,  fttid  Mar- 
shall at  the  trial  offered  evidence  tending  to 
show  that  they  purchasfed-  stock  from  the 
corporation  at  40  cents  on '  the  dollar,  and 
tbat  the  stock  of  Cohen  was  issued  as  a  gift 


to  Jewell,  and  therefore  contend  tbat  as  be- 
tween them  and  the  corporation  the  stock 
was  nonassessable,  and  that  as  plalutifT  ex- 
tended the  credit  to  the  corporation  for 
which  he  seeks  to  recover  here,  with  knowl- 
edge of  these  facts,  he  is  without  remedy  a's 
against  defendants.  A  creditor  cannot  com- 
plain unless  the  transaction  was  a  fraud  up- . 
on  him ;  that  is,  unless  he  dealt  in  the  cor- 
poration without  knowledge  that  tbe  stock 
was  issued  for  less  tlian  par  value.  The 
evidence  to  this  effect  was  objected  to  by 
plaintiff  for  the  reason  that  it  goes  to  a  mat- 
ter not  in  issue,  and  this  objection,  we 
think,  was  well  taken.  There  are  authori- 
ties holding  to  the  effect  that  creditors  can- 
not complain  of  the  sale  of  stock  by  the  cor- 
poration for  less  than  par  value,  unless  they 
bave  been  defrauded  thereby.  See  cases 
above  cited  on  this  point.  But  there  Is  no 
issue  tendered  as  to  tbe  stock  being  issued  ' 
as  paid  in  full  or  as  being  nonassessable,  or 
that  plaintiff  extended  tbe  credit  of  the  com- 
pany with  knowledge  that  tbe  stock  was  is- 
sued as  nonassessable.  The  issue  raised'  by 
the  answer  Is  a  denial  that  5,000  shares  of 
Jewell's  stock  was  transferred  to  Cohen,  or 
tbat  he  is  the  owner  and  holder  thereof,  and 
a  denial  that  Carney,  defendants  Peters; 
Smith,  or  Marshall  subscribed  for  stock  as 
alleged,  but  admits  their  ownership  of  stock 
as  alleged,  and  tbe  evidence  upon  that  ques- 
tion was  immaterial. 

The  conclusion  is  unavoidable  that  the  de- 
fendants are  liable  pro  rata  to  plaintiff  for 
the  sunount  of  Ms  Judgment  against  the  cor- 
poration to  tbe  extent  of  the  unpaid  par  val- 
ue of  stock  owned  by  them  or  so  much  there- 
of as  is  required  for  that  purpose ;  that  tbe 
amount  unpaid  upon  the  stock  of  Peters  is 
$935,  npon  the  Stock  of  Marshall,  $475,  upon 
the  stock  of  F.  S.  Smith,  $475,  and  upon  the 
stock  of  Max  Cohen,  $1,000. 

The  decree  is  reversed,  and  one  wUI  be 
entered  here  as  indicated. 


REHFIEI.D  T.  WINTERS. 
(Supreme  Court  of  Oregon.     July  80,  1912.) 

1.  APPEAL  AND  ERROB    (S  1008* )— WEIOHT  OF 

Evidence. 

Tbe  weight  and  value  of  the  evidence  was 
for  the  trial  court,  in  an  action  at  law  tried 
without  a  jury. 

[Ed.  Note. — For  other  cases,  gee  Appeal  and 
Error.  Cent.  Dig.  fi  8955-3969;  Dec.  Dig.  { 
1008.»] 

2.  Evidence   (|   148*)— Competency. 

Evidence  is  not  incompetent  merely  be* 
cause  it  is  weak. 

TEld.  Note.— For  other  cases,  see  Evidence, 
Cent  Dig.  §  438;   Dec.  Dig.  {  148.*]  i . 

3.  Fraud   (|  58*)— Action  fob  Dakaoeb  — 
Sufficiency  of  Evidence. 

In  an  action  for  damages  from  being  in- 
duced by  frand  to  part  with  property  in  ex^- 
change  for  worthleas  bonds,  evidence  tb^t  in- 
terest coupons  bad  been  detached  from.  the. 
bonds,  to  corroborate  defendant's  false  state- 
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ment  that  the  interest  was  aJways  promptly 
paid,  sustained  a  finding  tltat  defendant  knew 
the  bonds  to  be  of  no  value. 

[Ed.    Note.— For    other    cases,    see    Frand, 
Gent  Die  H  6&-d9;   Dec.  Dig.  |  68.*] 
4.  EUiCTIOIf  or  REUBDIXfl   (I  10*)— FlRALITT 

or  EuECTion. 

Where,  in  attempting  to  make  an  elec- 
tion, one  commences  an  action  in  ignorance  of 
•nbstantial  facts  which  proffer  an  alternate 
remedy,  bis  action  is  not  binding,  Iwt,  when 
informed,  he  ma^  adopt  the  other  remec^,  pro- 
Tided  he  acts  with  reasonable  dispatch. 

[Ed.  Note.— For  other  cases,  see  Election  of 
Remedies,  Cent  IHg.  i  IS;  Dec.  Dig.  {  10.*] 

6b  JiTDauKNT  (I  670*)— Rk8  Adjudicata. 

Where  plaintiff's  action  in  equity  to  re- 
scind a  sale  contract  for  fraud  was  objected 
to  by  defendant  as  not  being  the  proper  rem- 
edy, and  a  nonsuit  taken,  defendant  could  not 
set  up  such  action  in  bar  of  plaintiff's  subse- 
quent action  for  damages  from  such  sale. 

[Ed.  Note.— For  other  cases,  see  Judgment, 
Cent  Dig.  ||  1028-1046;    Dec  Dig.  |  570.*] 

6.  Estoppel  ((  68*)— Posinoir  in  Judicial 
Fbocbedinob. 

Counsel  cannot  induce  the  court  to  adopt 
an  erroneous  rule  when  it  operates  in  his 
faror,  and  be  heard  to  object  to  the  applica- 
tion of  the  same  rule  when  it  militates  against 
him. 

[Ed.  Note.— For  other  cases,  see  Estoppel, 
Cent  Dig.  H  165-169;   Dec.  Dig.  {  68,*] 

7.  Afpbai.  and  Erbor  (|  1170*)— Decision. 

Under  Const  art  7,  |  8,  as  amended 
(Laws  1911,  p.  7),  the  Supreme  Court  will  af- 
firm a  Judgment  wliich  it  deems  correct,  not- 
withstanding any  error  committed  during  the 
trial. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  i|  4640^^4646;  Dec.  Dig.  f 
U70.*] 

Appeal  from  Circuit  Conrt,  Moltnomah 
County;  J.  P.  Eavanaugb,  Judge. 

Action  by  E.  T.  Rehfleld  against  lu  S. 
Winters.  From  a  Judgment  for  plaintiff,  de- 
fendant appeals.    Affirmed. 

The  complaint  alleges,  in  substance,  that 
on  the  17th  day  of  January,  1910,  plaintiff, 
who  owned  a  stock  of  groceries,  stores  Qx- 
tures,  and  furniture,  agreed  with  defendant 
to  sell  the  same  for  $1,050;  that,  for  the 
purpose  of  cheating  and  defrauding  plaintiff, 
defendant  represented  that  he  was  the  own- 
er of  a  second  mortgage,  6  per  cent  gold 
bond.  Issued  by  the  Churubusco  Water  & 
Light  Company  of  Churubusco,  Ind.,  for  the 
sum  of  $200,  being  No.  11,  dated  May  1, 
1899,  upon  which  the  Interest  had  been  paid 
to  November  1,  1909,  and  a  first  mortgage, 
6  per  cent  bond  of  the  North  Jersey  Gas 
Company  of  Paterson,  N.  J.,  for  $500,  being 
No.  329,  dated  February  1,  1901,  upon  which 
the  Interest  had  been  paid  to  August,  1909; 
that  the  bonds  were  eadi  secured  by  a  mort- 
gage covering  all  of  the  property  of  the  re- 
spective companies,  and  each  worth  Its  full 
face  value ;  that  defendant  had  collected  the 
Interest  thereon  for  the  last  semiannual  pay- 
ments; that  defendant  well  knew  such  rep- 
resentations to  be  false  and  fraudulent; 
that  the  bonds  were  of  no  value,  and  that 
they  were  not  liens  upon  any  property;  that, 


relying  on  defendant's  representations,  plain- 
tiff sold  his  stock  of  groceries  and  furniture, 
and  received  the  bonds  on  account  thereof 
at  a  valuation  of  $700;  that  he  was  there- 
by damaged  in  said  sum. 

■Defendant  answered,  denying  the  allega- 
tions of  the  complaint,  and  further  set  fortb 
that  In  February,  1010,  plaintiff  commenced 
a  suit  against  defendant  to  rescind  the  con- 
tract of  sale,  and  to  be  restored  to  the  pos- 
session of  the  property,  based  upon  the  same 
facts  as  are  alleged  in  the  complaint  The 
gist  of  the  answer  is  as  follows :  "That  said 
plaintiff.  In  and  by  the  commencement  of 
said  suit,  by  the  filing  of  said  complaint 
hereinbefore  set  forth,  chose  and  elected  to 
proceed  against  this  defendant  by  rescind- 
ing said  contract  for  the  sale  of  said  per- 
sonal property  and  securing  the  possession 
of  said  personal  property.  •  •  •"  It  le 
further  alleged  that  defendant.  Winters,  ap- 
peared In  the  suit  and  filed  bis  answer ;  that 
on  the  Ist  of  June,  1910,  upon  the  trial 
thereof,  plaintiff  offered  eridence  in  support 
of  his' complaint,  which  was  objected  to  by 
the  defendant's  attorneys;  that  the  objec- 
tion was  sustained  by  the  ooort,  and  a  Judg- 
ment rendered  In  favor  of  the  defendant, 
dismissing  the  plalntilTs  complaint;  that 
plaintiff,  having  elected  to  so  proceed,  can- 
not now  require  defendant  to  respond  in 
damages.  The  complaint  in  the  equity  salt 
was  set  out  in  b«ec  verba  in  defendant's  an- 
swer. 

Plaintiff  filed  a  general  demurrer  to  the 
defendant's  further  and  separate  answer, 
which  was  sustained.  The  cause  was  tried 
by  the  court,  without  the  intervention  of  a 
Jury.  At  the  close  of  plaintiff's  testimony, 
defendant  moved  the  court  for  a  nonsuit, 
which  motion  was  denied.  This  ruling  the 
defendant  assigns  as  error.  The  circuit 
court  made  findings  of  fact  in  favor  of  plain- 
tiff, substantially  as  alleged  In  the  com- 
plaint, and  rendered  Judgment  thereon 
against  defendant  for  the  sum  of  $739.29l 

Charles  B.  Loion,  of  Portland  (Jeffrey  & 
Lenon,  of  Portland,  on  the  brief),  for  appel- 
lant W.  Y.  Masters,  of  Portland,  for  re- 
spondent 

BEAN,  X  (after  stating  the  facts  as 
above).  [1]  Upon  an  appeal  from  a  Judg- 
ment in  an  action  at  law,  where  the  cause 
was  tried  by  the  court,  without  a  Jury,  we 
can  only  examine  the  record  to  see  whether 
or  not  there  is  any  competent  evidence  to 
support  the  findings  of  the  trial  court  The 
weight  and  value  of  the  evidence  were  for 
that  court  Salem  Traction  Co.  v.  Anson,  41 
Or.  662,  67  Pac.  1016,  69  Pac.  676;  Salem 
V.  Anson,  40  Or.  339,  67  Pac.  190,  66  L.  R. 
A.  160,  91  Am.  St  Rep.  486;  Astoria  RaU- 
road  Co.  t.  Kern,  44  Or.  688,  76  Pae  14; 
C!ourtney  t.  Bridal  Veil  Box   Factorr,  6S 
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Or.  210,  106  Pac.  896;  Sun  Dial  Ranch  y. 
May  Land  Co.,  110  Pac  T68. 

Oonsldering  tbe  evidence  from  this  point 
of  Tlew,  B.  T.  Rehfltid,  plaintiff,  testified, 
in  Bubstance:  That  at  tbe  time  of  the  trans- 
action Winters  offered  to  give  the  bonds  In 
payment  of  $700  of  the  purchase  price.  That 
Winters  stated  that  he  had  had  the  bonds 
for  some  time,  and  that  the  town  in  whleft 
one  of  the  bonds  was  Issued  had  grown,  and 
was  getting  along  fine;  also  that  the  Inter- 
est wa'B  always  paid  promptly,  and  that  the 
bonds  were  Just  as  good  as  gold.  That  Win- 
ters said:  "Why,  I  know  that  they  are 
good;  If  they  are  not  good,  I  am  here  to 
make  them  good.  I  am  responsible."  Plain- 
tiff states  that  at  the  time  of  the  sale  he 
did  not  make  any  effort  to  find  out  wheth- 
er the  bonds  were  good,  but  took  defend- 
ant's word  for  It ;  that  wh«i  he  was  inform- 
ed of  their  worthlessness,  and  of  the  fact 
that  no  Interest  had  ever  been  paid  there- 
on, he  consulted  with  his  attorney  and  pro- 
ceeded to  take  possession  of  tbe  store;  that 
he  afterwards  learned  that  Mr.  Winters  own- 
ed considerable  property.  Mrs.  E.  T.  Reh- 
fleld  testified,  substantiating  her  husband's 
evidence  as  to  part  of  the  statement  made 
at  the  time  of  the  negotiation. 

The  deposition  of  Elmer  E.  Gaudy,  a 
banker,  who  had  resided  in  Churubusco, 
Whitney  county,  Ind.,  for  33  years,  was  rSad 
in  plalntlfrs  behalf.  It  showed  that  he  was 
acquainted  with  the  business  of  the  <?huru- 
bnsco  Water  ft  Light  Company,  which  was 
organized  under  the  laws  of  Indiana,  for  the 
purpose  of  taking  over  the  water  and  light 
plant  of  the  town  of  Churubusco;  that  the 
company  continued  business  for  only  one  or 
two  years;  that  he  was  familiar  with  the 
property  owned  by  the  corporation,  but  that 
th«y  did  not  own  any  now  that  he  knew  of ; 
that  he  identified  the  $200  bond;  that  the 
Interest  coupons  had  been  dishonored  at  tbe 
bank  at  different  times;  that  the  bond  is 
worthless,  and  never  had  any  market  value. 

The  deposition  of  Charles  C.  Scott,  an  at- 
torney at  law,  of  Paterson,  N.  J.,  and  wit- 
ness for  plaintiff.  Is  to  the  effect  that  he  had 
always  resided  in  the  above  city;  that  he  was 
one  of  the  incorporators  of  the  North  Jer- 
sey Gas  Company,  a  corporation  organized 
under  the  laws  of  the  state  of  New  Jersey; 
that  he  had  offlces  In  the  same  suite  with  the 
company's  attorney;  that  he  identified  the 
$500  bond;  that  he  had  no  recollection  of  any 
interest  having  been  paid,  and  that  tbe  bond 
had  no  market  value  at  that  time;  that  the 
company  was  organized  to  do  business  in  the 
city  of  Paterson,  N.  J.,  but  that  it  had  never 
supplied  the  dty  with  any  gas,  or,  to  the 
best  of  his  knowledge,  any  other  place. 

Defendant  Winters  testified  In  part  that 
he  purchased  the  bonds  for  value,  and  that 
he  told  plaintiff  that  he  did  not  know  their 
value,  but  that  he  could  inquire  in  regard 
thereto ;  that  he  carried  them  Just  as  he  did 


money;  that.be  gave  plaintiff  the  name  of 
the  man  from  whom  he  got  thfe  bonds. 

tJ]  It  is  first  contended  by  counsel  for  de- 
fendant that  there  was  no  legal  evidence 
showing  that  the  representations  of  defend- 
ant were  false.  The  last  two  witnesses  re- 
sided at  the  respective  places  where  the 
bonds  Were  Issued.  They  were  business  men, 
acquainted  with  the  corporations,  and  like- 
ly to  know  of  the  latter's  property.  Their 
evidence  is  to  the  purport  that  neither  of 
these  companies  had  been  in  existence  for 
a  long  time  before  the  bonds  were  sold  to 
plaintiff,  land  tends  to  show  that  the  bonds 
were  worthless;  One  of  these  witnesses  was 
a  banker,  who  appeared  to  know  the  value 
of  bonds  In  financial  circles.  Their  testi- 
mony was  uncontradicted.  While  corpora- 
tions arc  a  legal  entity,  their  property  is 
usually  visible,  like  that  of  a  natural  per- 
son. The  circuit  judge,  as  trier  of  the  facts, 
might  well  have  believed  that  neither  of  the 
corporations  had  any  property,  as  none  could 
be  found;  that  the  Interest  had  not  been  paid 
as  represented;  and  that  the  bonds  were 
worthless.  The  real  objection  to  this  evi- 
dence goes  to  the  weight,  and  not  to  the  com- 
petenQr,  of  the  same.  Van  De  Wlele  v.  Gar- 
bade,  120  Pac.  752. 

[3]  It  is  further  ctotended  that  the  evi- 
dence does  not  show  that  tbe  defendant  knew 
that  the  bonds  were  valueless.  If  a  piece 
of  clay,  veneered  with  gold,  should  be  sold 
by  one  i)erson  to  another,  for  a  considerable 
value,  that  circumstance  alone  would  show 
that  the  person  negotiating  the  sale  knew  the 
quality  of  the  article..  In  this  case,  while 
the  bonds  were  not  veneered,  they  were  trim- 
med up  for  dress  parade,  by.  carefully  de- 
taching the  coupons,  in  order  to  corroborate 
the  statement  of  the  defendant  that  the  In- 
terest was  always  paid  promptly,  when,  in 
fact,  it  had  not  been  paid  at  all.  This  cir- 
cumstance was,  we  think,  some  evidence  that 
defendant  knew  the  bonds  to  be  of  no  value, 
and  to  find  otherwise  would  be  impeaching 
the  intelligence  of  defendant  There  is  oth- 
er indlda  of  fraud  in  the  transaction,  which 
need  not  be  specified.  The  trial  judge  heard 
the  testimony  of  the  witnesses  and  made  the 
findings  of  fact.  There  is  competent  evi- 
dence to  support  those  findings,  and  they 
should  not  be  disturbed  for  want  of  evi- 
dence. 

[4]  It  Is  also  ably  contended  by  the  learn- 
ed counsel  for  defendant  that  the  plaintiff, 
having  previously  elected,  by  the  commence- 
ment of  tbe  equity  suit,  to  stand  upon  a  re- 
scission of  the  contract  of  sale,  should  not 
now  be  allowed  to  aSirm  the  contract  and 
adopt  an  entirely  different  and  opposite 
course  of  procedure.  The  prosecution  by 
plaintiff  of  an.  action  at  law  to  judgment,  or 
a  suit  in  equity  to  decree,  with  knowledge 
of  his  rights  and  of  the  facts,  la  held  to  be 
a  conclusive  election  of  the  tribunal  In  which 
the  action  or  suit  la  prosecuted,  which  will 
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bar  snbseqnent  proceedings  •  for  the  same 
cause  in  the  other  tribunal.    15  Cyc.  264. 

If,  In  attempting  to  make  an  election,  one 
commences  an  action  in  Ignorance  of  sub- 
stantial facts  which  proffer  an  alternate 
remedy,  and  the  knowledge  of  which  is  es- 
sential to  an  intelligent  choice  of  procedure, 
his  action  Is  not  binding.  He  may,  when  In- 
formed, adopt  a  different  remedy.  But  If 
he  does  not  do  this  with  reasonable  dis- 
patch, he  will  be  deemed  to  have  waived  the 
.  right,  and  his  original  act  will  ripen  Into  a 
bar,  7  Enc.  of  Pleading  and  Practice,  366; 
15  Cyc.  262;  Fuller- Warren  Co.  v.  Barter,  110 
Wis.  80,  85  N.  W.  698,  53  L.  K.  A.  603,  84 
Am.  St.  Rep.  867;  Kinney  v.  Klernan,  49  >!. 
Y.  164;  Agar  v.  Winslow,  123  Cal.  687,  56 
Pac.  422,  69  Am.  St.  Rep.  84;  Mankln  v.  Man- 
kin,  91  Iowa,  406,  59  N.  W.  292;  Lentz  v. 
Flint,  etc..  By.  Co.,  63  Mich.  444,  19  N.  W. 
138;  Bach  ▼.  Tuch,  47  Hun  (N.  X.)  536;  Id., 
128  N.  Y.  53,  26  N.  E.  1019. 

[S]  The  records  in  the  suit  commenced  by 
plaintiff  are  not  all  before  us.  From  the 
record  In  the  case  at  bar,  it  appears  that 
upon  the  hearing  in  the  equity  suit  the  de- 
fendant made  objections  thereto,  and  evi- 
dently contended  that  such  remedy  was  not 
available  to  the  plaintiff.  A  nonsuit  was 
taken  by  the  plaintiff.  Whether  or  not  the 
defendant's  contention  was  correct,  we  need 
not  decide.  The  circuit  court  held  that  such 
contention  was  correct,  and,  in  effect,  that 
plaintiff  could  not  obtain  relief  in  equity. 
The  defendant,  helving  obtained  such  ruling, 
cannot  now  well  claim  that  it  was  erroneous. 
The  plaintiff  testifies,  and  it  Is  not  disputed, 
that  at  the  time  of  the  commencement  of  the 
suit  in  equity  he  knew  nothing  about  Mr. 
Winters'  ability  to  make  the  bonds  good;  and 
that  when  he  was  informed  that  the  same 
were  valueless  he  proceeded  to  take  posses- 
sion of  the  store.  He  then  commenced  suit, 
and  In  his  complaint  prayed  that  the  de- 
fendant be  restrained  from  disposing  of  the 
property,  pending  the  determination  thereof. 
This  appears  to  be  one  of  the  main  purposes 
of  the  suit. 

The  case  of  Brady  ▼.  Daly,  175  H.  S.  148, 
20  Sup.  Ot.  62,  44  L.  Ed.  109,  was  an  action 
brought  to  recover  damages  for  the  violation 
of  a  dramatic  copyright.  Daly  first  brought 
a  suit  in  equity,  In  which  he  prayed  for  an 
Injunction,  and  asked  for  an  accounting  of 
money  and.  profits  received  by  defendant. 
The  motion  for  an  injunction  was  denied. 
It  was  claimed  that  by  first  proceeding  in 
equity  the  plaintiff  made  an  election  to 
recover  profits,  which  effectually  barred  him 
from  a  recovery  of  damages.  At  page  160 
of  175  V.  8.,  at  page  67  of  20  Sup.  Ct.  (44 
L.  Ed.  109),  of  the  opinion,  the  court,  speak- 
ing through  Mr.  Justice  Peckham,  said:  "The 
equity  action  was  brought  to  enjoin  the  de- 
fendant from  performing  the  play  of  After 
Dark,  with  the  railroad  scene  in  It,  taken 
from   the   plaintiff's   play.  Under   the  Oas 


Light,  and  the  injunction  was  asked  for  on 
the  ground  that  plaintiff's  injuries  could 
not  be  accurately  ascertained  or  computed, 
atid  compensation  for  such  Injury  could  not 
be  made  by  damages;  and  as  a  portion  of 
the  relief  complainant  asked  that  the  de- 
fendant be  decreed  to  render  a  full  and  true 
account  of  all  money  and  profits  received  by 
him.  The  decree  in  that  case,  however,  did 
not  direct  the  master  to  ascertain  anything 
in  regard  to  profits,  no  evidence  was  offered 
upon  that  subject,  no  finding  was  made  there- 
on, and  upon  the  coming  In  of  the  master's 
report  no  final  Judgment  or  decree  for  profits 
was  ever  asked  or  rendered.  In  view  of 
these  facts,  we  think  there  was  no  election 
of  an  inconsistent  remedy  by  the  plaintiff 
in  the  action  which  would  bar  blm  from  the 
maintenance  of  this  action  for  the  recovery 
of  damages.  •  •  •  ••  The  relief  sought  by 
Rehfield  in  this  action  is  practically  the  same 
as  In  the  first  suit.  See  Smith  v.  Bricker,  86 
Iowa,  285.  290,  53  N.  W.  250. 

[6]  All  of  the  testimony  in  the  case  under 
consideration  Is  attached  to  the  bill  of  ex- 
ceptions. From  a  consideration  of  all  the 
record  submitted,  we  are  of  the  opinion  that 
the  Judgment  of  the  lower  court  was  such 
as  should  have  been  rendered  In  the  case. 
If  there  was  error  in  sustaining  the  demur- 
rer to  the  new  matter  in  defendant's  answer 
at  the  instigation  of  counsel  for  defendant, 
he  should  not  now  be  permitted  to  take  a 
position  inconsistent  with  his  former  conten- 
tion. State  y.  Hassing,  60  Or.  81,  118  Pac. 
195.  If  plaintiff  had  no  grounds  for  equit- 
able cognizance,  then  he  Is  entitled  to  his 
remedy  at  law.  We  do  not  think  the  case 
should  be  reversed  for  the  reason  assigned. 
Apparently  defendant  desired  to  try  the  Is- 
sues in  a  law  action,  where  he  could  have 
the  benefit  of  a  Jury  trial.    This  was  done. 

[7]  Under  the  provisions  of  section  3,  art. 
7,  of  the  Constitution  of  this  state,  as  amend- 
ed (Laws  1911,  p.  7),  the  Judgment  of  the 
lower  court  should  be  affirmed;  end  it  is  so 
ordered. 


MURPHY  V.  PANTER  et  al. 

(Supreme   Court  of  Oregon.     July  16,  1912.) 

1.  Bills  and  Notes  (8  52*)— AccouuonA- 
TioN  Pabty— Liability  op  "AccoMMonA- 
TioN  Maker"— "Pkimamlt  Liable." 

Under  L.  O.  L.  |  5862,  defining  an  "ac- 
commodation maker"  as  one  who  has  signed  a 
negutiablp  instrument  without  receiving  value, 
but  providing  that  such  person  is  liable  to  a 
holder  for  value,  notwithstanding  the  holder 
knew  him  to  be  only  an  accommodation  party, 
and  section  6023,  defining  a  person  "primarily 
liable"  as  one  who  is  absolutely  required  to  pay 
a  negotiable  instrument,  and  sections  5052, 
5953,  providing  for  the  discharge  of  a  nego- 
tiable instrument  by  payment,  and  that  a  per- 
son secondarily  liable  shall  be  discharged  by 
indulgence  of  the  maker,  an  accommodation 
maker  is  primarily  liable,  and  is  not  discbarg- 
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ed,  DotWitbattndtnK  an  indulgence  to  parties 
■econdarily  liable. 

lEd.  Note.— For  other  cases,  see  Bills  and 
Notes,  Cent.  Dig.  {  71;   Dec.  Dig.  §  52.* 

For  other  definitions,  see  Words  and  Phras- 
es, vol.  1,  p.  74;  vol.  6,  p.  5550.] 

2.  Bills   and    Notes    (|  499*) —Actions — 
Burden  of  Proof. 

When  a  defendant  admits  a  cause  o{  ac- 
tion and  relies  upon  the  defense  of  payment, 
he  has  the  burden  of  proving  that  fact;  and 
to  a  maker  of  a  note  who  pleads  payment  has 
the  burden  of  proving  it. 

[Ed.  Note.— For  other  cases,  see  Bills  and 
Kotes,  Cent  Dig.  U  1682,  1695-1697;  Dec. 
Dig.  I  499.*] 

3.  Evidence    (S  441* )— Parol  Evidence  to 
Vary  Written  Instrument. 

The  terms  of  a  written  assignment  for  the 
benefit  of  creditors  cannot  be  varied  by  parol 
evidence  of  an  understanding  by  the  assignor 
that  he  was  to  be  released  from  all  indebted- 
ness. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent.  Dig.  Ji  1719,  1723-1763,  1765-1845, 
2030-2047;   Dec.  Dig.  §  441.*] 

4.  evidbnob    (i  591*)— c0nclu8ivenb88  on 
Pabtt  Introducing. 

A  party  is  bound  by  the  testimony  of  his 
own  witnesses. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent.  Dig.  |i  2440-2443;   Dec.  Dig.  §  591.*] 

5.  Appeal  and  Erbob   (|  1175*)— Review— 
Ybbdict. 

Under  Const  art  7,  $  3,  as  amended 
(Laws  1911,  p.  7),  providing  that  no  fact  tried 
by  a  jury  shall  be  otherwise  re-ezamined,  un- 
less the  court  can  fairly  say  there  is  no  evi- 
dence to  support  the  verdict,  a  verdict  in  favor 
of  the  accommodation  malcer  of  a  note,  based 
on  the  plea  of  payment,  cannot  be  remanded, 
where  there  is  no  evidence  showing  payment  or 
discharge  of  the  note. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  §i  4573-4587;  Dec.  Dig.  % 
1175.*] 

6.  Appeal  and  Ebrob  (|  1175*)— Eevibw— 

DETBBMINArriON. 

Under  the  direct  provisions  of  Const,  art. 
7, 1  3,  as  amended  (Laws  1911,  p,  7),  the  ap- 
pellate court  will,  where  all  the  testimony  is  m 
the  record,  enter  the  judgment  which  should 
have  been  entered  below. 

[Ed.  Note.— For  other  cases  see  Appeal  and 
Error.  Cent  Dig.  S§  4373-4387;  Dec.  Dig.  S 
1175.*] 

Appeal  from  Circjult  Court,  Coos  County; 
John  S.  Coke,  Jodge. 

Action  by  W.  U.  Murphj  against  William 
R.  Panter  and  others.  From  a  judgment  for 
the  defendant  named,  the  plaintiff  appeals. 
Reveraed. 

Tbe  oomplalnt  alleges,  in  substance,  that 
on  May  1, 1908,  at  Bandoil;  Or.,  tbe  three  de- 
fendant*, for  a  valiiable  consideration,  made, 
executed,  and  delivered  to  Tillman  Ar  Bendel 
of  San  Francisco,  Gal.,  their  promissory  note 
for  tbe  snm  of  $3,079.49,  with  interest  at  8 
per  cent  per  annum,  payable  in  10  equal  in- 
staUments,  tbe  first  installment  to  be  paid 
on  or  before  May  30,  1908,  and  the  remaining 
installments  on  each  and  every  month  until 
tbe  whole,  should  be  paid.  .Should  default  be 
made  in  tbe  payment  oC  any. one  of  tbe  tn- 
Btallmenta,  tbe  balance,  should  immediately 


become  due.  The  note  was  Indorsed  to  piaii)- 
tiff  by  Tillman  &  Bendel.  A  payment  of 
$923.80  was  made  In  June,  1908. 

The  defendant  William  R.  Panter  answer- 
ed, admitting  the  execution  of  tbe  note.  He 
denied  that  it  was  executed  for  a  valuable 
consideration,  that  anything  remained  due 
thereon,  or  that  he  bad  any  knowledge  of  tbe 
assignment  of  tbe  note.  For  a  further  and 
separate  answer,  be  alleged  that  the  same 
was  signed  by  him,  without  consideration,  as 
an  accommodation  maker,  with  the  under- 
standing and  upon  the  express  conditioii 
with  Tillman  &  Bendel  that  they  would  ad- 
vise him  of  the  nonpayment  of  any  install- 
ment; that  be  was  not  so  informed;  that  tbe 
time  for  the  payment  of  the  note  was  extend- 
ed by  Tillman  &  Bendel  without  his  knowl- 
edge or  consent  For  a  second  separate  de- 
fense, this  defendant  alleged  that  about  the 
24th  day  of  September,  1908,  defendants 
Thomas  W.  Panter  and  William  A.  Panter, 
as  Panter  Bros.,  made  an  assignment  of  all 
their  stock  of  merchandise,  fixtures,  books  of 
account,  and  cash  on  hand  to  K  H.  Fahr- 
bach,  trustee,  representing  the  San  Francisco 
Board  of  Trade,  In  full  discharge  of  all  debts 
and  liabilities  of  the  firm,  and  for  tbe  benefit 
of  Tillman  &  Bendel;  that  the  latter  firm 
has  received  payment  and  settlement  in  full 
for  all  debts  against  Panter  Bros.,  Including 
the  note  sued  on ;  that  the  plaintiff  was  not 
a  bona  fide  holder  of  the  note,  for  value,  in 
the  usual  course  of  business.  This  defendant 
alleged  a  third  and  separate  defense  as  to 
the  nonnegotiability  of  the  note.  Counsel  for 
plaintiff  first  moved  to  strike  out,  as  irrele- 
vant, the  substance  of  tbe  separate  defenses. 
The  court  denied  the  motion  to  strike,  as  to 
the  first  and  second  separate  defenses,  and 
allowed  the  same  as  to  the  third.  Thereup- 
on plaintiff  filed  a  reply,  putting  in  issue  tbe 
remaining  new  matter  of  the  answer.  The 
cause  was  tried  before  a  Jury,  and  consider- 
able testimony  admitted  as  to  the  defendant 
William  R.  Panter  being  an  accommodation 
maker  of-  tbe  note,  as  alleged  in  the  first  sep- 
arate defense.  Afterwards  tbe  court  Instruct- 
ed the  ixiry,  in  substance,  that  such  alleged 
facts  did  not  constitute  a  defense  to  tbe 
note  by  this  defendant. 

Geo.  P.  Topping,  of  Bandon,  and  A.  J.  Sher- 
wood and  L.  A.  Llljeqvlst,  both  of  Coquille, 
for  appellant  C.  R.  Wade  and  F.  J.  Feeney, 
both  of  Bandon,  for  respondent 

BEAN,  J.  (after  stating  tbe  facts  as  above). 
At  the  time  of  the  execution  of  the  note, 
Panter  Bros.,  had  been  doing  business  at 
Bandon,  Or*,  for  about  three  years.  Their 
account  with  Tillman  &  Bendel  had  become 
somewhat  large  and  overdue.  Willinm  B. 
Pant^  signed  the  note  in  question  as  a  Joint 
maker,  for  the  purpose  of  obtaining  an  ex- 
tension of  time  and  credit  for  bis  sons. 

..[t]  The  negotiable  instruments  law  de- 
fines   what'  constitutes    an    accommodutlpn 
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maker,  and  specifies  how  negotiable  instm- 
ments  may  be  discharged.  Section  5802,  L. 
O.  L.,  Is  as  follows :  "An  accommodation  par- 
ty is  one  who  has  signed  the  Instrument  as 
maker,  drawer,  acceptor,  or  Indorser,  without 
receiving  value  therefor,  and  for  the  purpose 
of  lending  his  name  to  some  other  person. 
Such  a  person  is  liable  on  the  instrument  to 
a  holder  for  value,  notwithstanding  such 
holder  at  the  time  of  taking  the  Instrument 
knew  him  to  be  only  an  accommodation 
party." 

It  Is  settled  that,  under  the  negotiable  In- 
struments law,  the  accommodation  maker  Is 
primarily  liable  as  a  principal  debtor,  not- 
withstanding an  indulgence  given  to  the  in- 
dorser or  drawer  for  whose  benefit  he  be- 
came a  party  to  the  InstrumeiSt  Sections 
5952,  6953,  6023,  L.  O.  L. ;  Lumbermen's  Nat. 
Bank  of  Portland  v.  Campbell,  121  Pac.  427 ; 
Oellers  v.  Meachem,  49  Or.  186,  89  Pac.  426, 
10  I*  R.  A.  (N.  S.)  133,  13  Ann.  Cas.  997,  and 
cases  there  cited- 

The  first  separate  defense  could  well  have 
been  stricken  out,  and  may  therefore  be  dis- 
regarded in  the  consideration  of  this  case. 
The  defendants  requested  several  instruc- 
tions to  the  Jury,  which  were  refused  by  the 
court 

[2]  The  tenth  assignment  of  error  Is  the 
giving  of  the  following  instruction,  over  the 
objection  of  counsel  for  plaintiff :  "The  bur- 
den of  proof  Is  upon  the  party  having  the 
affirmative  of  the  Issue  to  make  out  the  bet- 
ter case.  As  to  the  making  of  the  note  and 
the  transfer  of  the  same  to  the  plaintiff  here, 
and  as  to  the  payments  thereon.  If  any  pay- 
ments were  made,  except  as  alleged  in  the 
complaint,  the  burden  would  rest  upon  the 
plaintiff;  and,  as  to  these  affirmative  allega- 
tions of  the  answer  which  I  have  stated  to 
youi  the  burden  would  rest  upon  the  defend- 
ant Wm.  R.  Panter  to  establish  these  by  a 
preponderance  of  the  evidence." 

Counsel  for  plaintiff  saved  an  exception  to 
this  instruction,  and  requested  the  court  to 
instruct  the  jury  to  the  effect  that  the  note 
itself  makes  a  prima  fade  case,  and  entitles 
the  plaintiff  to  recover  the  amount  due  there- 
on; that  to  overcome  this,  or  to  make  out 
a  defense,  the  burden  of  proof  is  upon  the  de- 
fendant This  the  court  refused.  The  giving 
of  the  instruction,  and  the  refusal  of  the 
court  to  instruct  as  requested,  are  assigned 
as  errors.  We  think  that  the  Instruction  as 
to  the  burden  of  proof  upon  the  matter  of 
payment  was  erroneous;  and  that  the  sub- 
stance of  the  requested  Instruction  should 
have  been  given.  It  is  a  well-settled  rule 
that  when  a  defendant  admits  a  cause  of 
action  set  out  In  the  complaint  and  relies 
upon  the  defense  of  payment  the  burden  of 
proof  Is  upon  him  to  establish  that  fact, 
though  his  adversary  may  negative  It  2 
Greenleaf  on  Evid.  (16th  Ed.)  i  516;  Curtis 
V.  Perry,  33  Neb.  519,  60  N.  W.  426;  Wolfe 
T.  Nail,  62  Ala.  24;  Conselyea  v.  Swift  103 
N.  T.  604,  9  N.  E.  480;   Bradley,  Wheeler  & 


Oo.  ▼.  Harwi,  43  Kan.  814,  23  Pac.  666 ;  Wil- 
lis V.  Holmes,  28  Or.  265,  269,  42  Pac.  989. 

[3]  Passing  the  other  assignments  of  er- 
ror, counsel  for  plaintiff  moved  for  a  new 
trial,  for  the  reason,  among  others,  that 
there  was  InsufQclent  evidence  to  justify  the 
verdict  returned  in  the  case  by  the  jury,  and 
assigns  the  denial  of  such  motion  as  error. 
The  second  separate  defense  contains  several 
details  leading  up  to  Panter  Bros.'  assign- 
ment which  did  not  aid  the  pleading,  and 
need  not  be  noted.  But  it  contains  an  alle- 
gation that  the  transfer  was  made  in  full 
payment  of  the  note. 

Referring  to  the  testimony  in  support 
thereof,  defendant  Thomas  W.  Panter,  one 
of  the  firm  of  Panter  Bros.,  who  appears  to 
have  had  knowledge  in  regard  to  the  nego- 
tiations relating  to  the  execution  of  the  note 
in  suit  testified  upon  the  trial  that  Panter 
Bros,  made  a  bill  of  sale  of  their  goods, 
wares,  and  merchandise  to  B.  H.  B^hrbach; 
that  they  delivered  the  same  to  Mr.  Harmon, 
for  the  San  Francisco  Board  of  Trade,  to 
secure  all  creditors  in  San  Francisco  and 
Coos  county;  that  the  same  was  turned 
over  to  Fahrbach  for  that  purpose;  and  that 
he  conducted  a  trustee's  sale.  He  further 
testified  as  follows:  "I  also  had  Inserted  In 
it  that  they  were  all  secured  by  this  bill  of 
sale,  my  creditors  In  San  Frandsco  and  here 
also." 

Mr.  W.  A.  Panter,  the  other  partner,  tes- 
tified that  It  was  understood  between  R.  B. 
Harmon,  his  brother,  and  himself  that  If 
they  turned  over  all  stock,  fixtures,  and  book 
accounts  they  would  be  released  of  all  In- 
debtedness, and  that  tf  any  money  were  left 
It  should  be  returned  to  them  after  the  bills 
were  all  paid;  that  those  were  the  condi- 
tions of  the  assignment 

Panter  Bros,  estimated  the  value  of  their 
stock  of  merchandise,  according  to  their  last 
Inventory,  to  be  from  $0,000  to  flO,000, 
which,  with  the  accounts  and  money  on 
hand,  they  approximated  at  fl5,000.  They 
estimated  their  indebtedness  at  $8,000.  The 
inventory  made  by  the  representative  of  the 
San  Francisco  Board  of  Trade  was:  Mer- 
chandise, $5,334.34;  fixtures,  $763;  total,  |6,- 
097.34. 

It  appears  that  $308  was  paid  on  the  note 
In  question  May  30,  1908;  that  $688.15  was 
credited  In  July,  by  merchandise  returned; 
and  that  a  payment  of  $508  was  made  by 
the  San  Francisco  Board  of  Trade,  after  the 
commencement .  of  this  action,  as  the  share 
of  Tillman  ft  Bendel  of  the  proceeds  of  the 
sale  of  the  merchandise.  Afterwards  Panter 
Bros,  filed  a  petition  In  bankruptcy,  and 
most  of  the  accounts  were  turned  over  to  the 
trustee  In  bankruptcy. 

[4]  The  bill  of  sale  Is  not  contained  in  the 
record.  There  was  no  objection,  however, 
to  the  evidence  of  one  of  the  defendants  that 
the  bill  of  sale  contained  a  statement  that 
all  of  the  creditors  were  secured.    The  whole 
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force  of  the  eTldeace  Is  to  tbe  effect  that  the 
property  was  assigned  to  a  trustee  as  securi- 
ty for  the  creditors.  The  understanding  of 
the  members  of  the  firm  that  they  were  to 
be  released  from  all  their  indebtedness  mnst 
necessarily  have  been  upon  the  condition 
that  a  8u£9clent  amount  should  be  realized 
from  the  property,  and  such  an  nnderstaud- 
Ing  would  not  change  the  effect  of  the  trans- 
action. The  same  should  not  be  permitted 
to  vary  the  terms  of  the  written  bill  of  sale. 
The  evidence  cannot  possibly  be  construed 
to  mean  that  the  firm  of  Panter  Bros,  trans- 
ferred the  property  in  full  payment  of  the 
note,  or  that  they  were  thereby  released 
from  their  indebtedness.  This  is  the  testi- 
mony of  defendant  William  B.  Fanter's  wit- 
nesses and  sons,'  and  he  is  bound  thereby. 
It  is  unnecessary  to  consider  the  evidence 
of  the  plaintiff  upon  this  point. 

[5]  Section  3,  art  7,  of  the  Constitution, 
as  amended  (Laws  1011,  p.  7),  provides  in 
part  that  "no  fact  tried  by  a  Jury  shall  be 
otherwise  re-examined  In  any  court  of  this 
state,  unless  the  court  can  affirmatively  say 
there  is  no  evidence  to  support  the  verdict." 
If  there  la  no  evidenoe  to  support  the  claim 
of  defendants  that  the  note  was  paid  in  full, 
the  cause  should  not  be  remanded  for  a  new 
trial  See  Gollnick  t.  Marvin,  60  Or.  312, 
118  Pac.  1016. 

We  will  assume,  without  deciding,  that  the 
representatives  of  the  San  Francisco  Board 
of  Trade,  in  negotiating  for  the  assignment 
made  by  Panter  Bros.,  were  the  agents  of 
Tillman  tc  Bendel;  and  also  that  defendant 
may  make  the  same  defense  that  he  could 
have  made,  had  Tillman  &  Bendel  been 
plaintiffs,  and  give  defendant  the  full  benefit 
of  all  the  testimony  In  relation  to  the  trans- 
action. None  of  the  testimony  indicates  that 
It  was  the  purpose  or  intent  of  the  parties 
to  the  transaction  that  the  assignment  be 
made  with  the  agreement,  or  upon  the  condi- 
tion, that  the  debtors  should  be  released 
from  all  fhelr  Indebtedness  or  from  liability 
upon  the  note.  The  bill  of  sale  and  the  pro- 
ceedings thereafter  show  to  the  contrary. 
There  was  no  competent  evidence  tending  to 
ihow  that  the  plaintiff  released  either  of  the 
Panter  Brothtrs  from  their  obligations  upon 
the  note.  Therefore  there  was  no  evidence 
to  support  the  verdict,  or  to  form  a  baslA 
for  remanding  this  cause. 

[t]  It  is  admitted  by  defendant  tbnt  be 
dgned  the  note  as  a  Joint  maker.  No  de- 
f«iae  to  the  balance  of  the  note,  after  de- 
dactlng  the  payments  above  mentioned,  has 
been  shown  by' him.  It  appears  that  the  de- 
foidant  has  no  defense  thereto.  All  the  tes- 
timony In  the  case  Is  attached  to  the  bill  of 
exceptions  contained  In  the  record.  After 
consideration  of  tail  the  matters  thua  submit- 
ted, we  are  of  the  opinion  that  the  Judgment 
of  the  lower  court  must  be  reversed  and 
dtanged;  that  a  Judgment  should  have  been 
entered  In  the  court  below  for  the  amount 


of  the  note,  less  tmfh  payments,  which  Jxiig-. 
ment  Is  now  directed  to  be  entered  in  con- 
formity with  the  further  provisions  contain- 
ed in  the  above  section  of  the  Constitution. 

(62  Or.  259 
PBRRT  T.  HUNT  et  aL 
(Supreme  Court  of  Oregon.    July  2,  1912.) 

1.  Appeal  and  Ebbob  (i  237*)— Objxctiok 
Below  —  Sufficienot  —  Evidenck  —  Mo- 
tion to  Strike  Out. 

Where  a  question  asked  a  witness  is  an- 
swered before  any  objection  is  made,  a  motion 
must  be  made  to  strike  out  the  answer,  or  the 
admission  of  the  evidence  is  not  reviewable  on 
appeal. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  U  1386-1388:  Dec.  Dig.  i 
237.*I 

2.  Tbial  ({  29*)  —  Inbtbuctions  —  Rxuabks 
or  coubt  on  bulinos  on  evidence. 

Where,  in  an  action  for  damages  for 
breach  of  a  railroad  construction  contract, 
plaintiff  claimed  that  he  was  compelled  to  quit 
work  because  defendant  overcharged  him  for 
Supplies,  remarks  of  the  conrt  In  ruling  on 
evidehce  on  the  issue  that  it  did  not  remember 
that  the  contract  made  any  provision  requir- 
ing defendant  to  furnish  supplies,  but  that.  If 
the  act  of  defendant  terminated  the  delations, 
plaintiff  could  go  to  the  jury,  must  be  treated 
as  instructions,  and  their  correctness  must  be 
determined  by  the  contract 

[Ed.  Note,— For  other  cases,  see  Tnal,  Cent 
Dig.  ii  80-84,  508;   Dec.  Dig.  |  29.*] 

S.  CoNTBAOia  (i  231*)— Buiu>ino  Oontbaois 

— CONSXBXIOTION. 

A  written  subcontract  for  the  construction 
of  a  railroad  roadbed,  which  fixed  the  compen- 
sation for  the  removal  of  specified  material  at 
so  much  a  yard,  governs  a  subsequent  oral 
agreement  to  pay  a  specified  amount  over  the 
contract  price  for  the  use  by  plaintiff,  one  of 
the  subcontractors,  of  equipment  o'wned  by 
him  individually,  and  affords  the  means  of 
computing  the  sum  to  be  paid  for  grading  the 
roadbed  by  the  use  of  his  machmery,  but 
where  the  plaintiff  and  his  associates  were 
'wrongfully  prevented  from  performing  the  writ- 
ten subcontract  by  the  contractor  terminating 
it  and  seizing  plaintUTs  equipment,  plaintiff 
was  deprived  of  the  compensation  he  might 
have  earned  by  the  use  of  his  eqnipment  and 
compensation  plaintiff  might  have  earned  must 
be  considered  in  estimating  the  damages. 

[Ed.  Note. — For  other  cases,  see  Contracts, 
Cent  Dig.  S§  1046,  1047,  1051,  1052;  Dec. 
Dig.  S  281.*] 

4.  CONTBACTS    (i  846*)— ACTION  TOB  BBEACH 

— Vmhancb. 

Where  the  complaint  In  an  action  for 
breach  of  an  oral  agreement  for  the  construc- 
tion of  a  railroad  roadbed  alleged  that  plain- 
tiff, the  contractor,  fully  performed  the  agree- 
ment until  a  spedfled  time,  when  the  adverse 
party  unlawfully  terminated  the  contract  and 
■eixed  the  contractor's  equipment  and  thereby 
prevented  the  contractor  from  completing  the 
work,  the  failure  to  complete  the  work  could 
not  be  excused  on  the  ground  that  the  adverse 
party  had  failed  to  furnish  supplies  to  the  con- 
tractor pursuant  to  the  contract 

[Ed.  Note. — For  other  cases,  see  Contracts. 
Cent  Dig.  i|  1718-1763;  Dec.  Dig.  |  346.*] 

9.  Contbaots  (i  289*>— BniLDiNO  Contbacti 
— Estikateb  bt  Engineebs. 

Where  an  engineer  in  charge  of  railroad 
construction  work  refused  to  make  an  esthnati^ 
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the  contractor  coald  sne  for  tbe  work  done  and 
establish  the  amount  due  him. 

[Ed.  Note.— For  other  cases,  see  Contracts, 
<?ent  Dig.  {§  1310,  1311;   Dec.  Dig.  i  289.»] 

Appeal  from  Circuit  Court,  Lane  County; 
U  T.  Harris,  Judge. 

Action  by  George  Perry  against  W.  B. 
Hunt  and  another,  copartners,  doing  business 
under  the  firm  name  of  W.  B.  Hunt  &  Son. 
From  a  judgment  for  plaintiff,  defendants 
api)eal.    Conditionally  reversed. 

This  is  an  action  by  George  Perry  against 
"W.  B.  Hunt  and  W.  Hunt,  copartners  as 
Hunt  &  Son,  to  recover  compensation  for  the 
use  of  machinery,  tools,  etc.,  and  damages 
tor  an  alleged  breach  of  an  agreement.  The 
tacts  are  that  the  defendants,  having  en- 
gaged to  construct  a  part  of  a  line  of  rail- 
way, entered  into  a  written  contract  Ko< 
Tember  1,  1909,  whereby  the  plaintiff  and  his 
associates  stipulated  to  grade  the  roadbed 
between  engineer's  stations  1425  and  1437 
in  Lane  county.  Or.,  at  various  prices  for 
different  classes  of  work.  Thereafter  the 
defendants  made  an  oral  agreement  with 
plaintiff,  pursuant  to  which  the  latter 
brought  from  California  to  the  stations  men- 
tioned a  power  drill,  track,  tools,  etc.  The 
complaint  states  the  facts  in  substance  as 
hereinbefore  detailed,  and  alleges  that,  for 
moving  the  equipment  to  Oregon  and  using 
It  In  breaking  and  removing  solid  rock  be- 
tween the  points  designated,  plaintiff  was 
to  have  been  paid  five  cents  per  cubic  yard 
In  excess  of  the  contract  price  for  such 
work ;  that  by  the  use  of  plaintiff's  machin- 
ery and  tools  there  had  been  broken  down 
and  removed,  on  August  20,  1910,  27,000 
cubic  yards  of  such  material  for  which  the 
defendants  became  Indebted  to  plaintiff  in 
the  sum  of  $1,350;  no  part  of  which  had 
been  liquidated.  For  a  second  cause  of  ac- 
tion the  complaint  states  tbe  preliminary 
facts  necessary  to  the  maintenance  of  the 
first  cause,  and  also  avers  that  plaintiff  ful- 
ly performed  the  terms  of  the  oral  agree- 
ment until  August  20,  1010,  when  the  de- 
fendants unlawfully  terminated  the  contract, 
seized  the  equipment,  and  thus  prevented 
him  from  breaking  down  and  removing  15,- 
000  cubic  yards  of  rock  then  remaining,  to 
plaintiff's  damage  In  the  sum  of  $7S0;  no 
part  of  which  had  been  paid. 

The  answer  admits  that  defendants  are 
copartners  and  engaged  In  railroad  construc- 
tion, but  denies  every  other  allegation  of 
the  first  cause  of  action.  For  a  separate 
defense  thereto,  the  answer  sets  forth  the 
substance  of  the  written  contract  and  avers 
that  soon  after  November  1,  1909,  the  de- 
fendants agreed  to  give  plaintiff,  for  the 
use  of  his  equipment,  one  cent  per  cubic  yard 
In  addition  to  the  price  stipulated  foi*  the 
grading,  which  payment  was  to  have  been 
made  when  the  work  was  completed  and 
^e  quantity  of  material  removed  had  been 


determined  by  the  ehgIne«V*B  Mtlmatd  there- 
of;  that  plaintiff  failed  to  supply  sufflcient 
tools,  whereupon  defendants,  in  order  to 
complete  the  grading  within  the  time  re- 
quired, were  compelled  to  and  did  secure  a 
large  quantity  of  other  appliances ;  that  the 
grading  had  not  been  completed,  nor  had  ao 
estimate  of  any  part  of  the  work  done  by 
plaintiff  been  mode  by  tbe  engineer  who 
was  to  perform  that  duty;  that  on  August 
20,  1910,  plaintiff,  in  violation  of  his  agree- 
ment and  against  defendants'  wish,  aban- 
doned the  grading  and  refused  to  do  any 
more  work;  and  that  defendants  have  per- 
formed their  part  of  the  written  contract 
and  of  the  oral  agreement,  and  by  reason  of 
plaintiff's  refusal  to  keep  bis  engagements 
they  are  not  Indebted  to  bim  In  any  sura. 
For  answer  to  the  second  cause  of  action  it 
is  admitted  that  defendants  are  copartners, 
but  every  other  allegation  of  that  part  of 
the  complaint  la  denied. 

The  averments  of  new  matter  In  the  an- 
swer are  denied  by  the  reply,  which  plead- 
ing further  alleges  that  defendants,  for  tbe 
purpose  of  defrauding  plaintiff  and  his  as- 
sociates and  of  avoiding  the  terms  of  tbe 
contracts,  unlawfully  took  possession  by 
force  of  their  commissary  supplies  and  out- 
fit and  terminated  the  agreements,  thereby 
making  it  impossible  for  plaintiff  and  his 
associates  to  continue  tbe  grading. 

Baaed  on  these  Issues,  a  trial  was  had  re- 
sulting in  a  verdict  for  the  sums  demanded 
In  the  complaint,  and,  Judgment  having  been 
rendered  thereon,  the  defendants  appeaL 

L.  Bilyeu  and  John  If.  Williams,  both  of 
Eugene  (Williams  &  Bean  and  Sklpwortb  & 
Pipes,  all  of  Eugene,  on  the  brief),  for  ap- 
pellants. C.  A.  Hardy,  of  Eugene  (Thomp- 
son &  Hardy,  of  Eugene,  on  the  brief),  for 
respondent 

MOORE,  3.  (after  stating  the  facts  as 
above).  The  defendants'  counsel  Introduced 
In  evidence  the  original  contract  which  pro- 
vides that,  after  plaintiff  and  his  associates 
had  finished  the  grading  and  tbe  work  had 
been  received  by  the  engineer  In  charge 
thereof,  the  defendants  were  to  have  paid 
them  for  the  removal.  Inter  alia,  of  trap 
rock,  basalt,  or  lava  rock,  66  cents  per  cubic 
yard.  Clauses  of  the  contract  deemed  ma- 
terial are  as  follows:  "Any  person  or  per- 
sons abandoning  *  *  *  the  work,  shall 
hold  no  claim  against  the  first  party  [the 
defendants].  •  •  •  After  all  proper  de- 
duction for  wages,  material,  and  supplies 
are  paid  by  the  second  party  [the  plaintiff 
and  his  associates]  the  first  party  upon  re- 
ceipt of  estimate'  and  woilc  agrees  to  pay 
prices  as  aforementioned  in  thla  agreement 
to  tbe  second  party." 

The  plaintiff  testified  that  the  estimate  of 
27,000  cubic  yards  of  solid  rock,  broken  and 
removed  In  the  construction  work  as  stated 
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in  the  complaint,  was  correct  Tbis  witness, 
in  referring  to  the  engineer  in  cliarge  of 
the  grading  at  tbe  stations  Indicated,  stat- 
ed upon  oath:  "I  aslced  Ellis  if  he  could 
give  me  figures  on  that  work.  I  would  like 
to  get  his  figures  of  as  many  yards  as  there 
was  on  the  work.  He  said  they  never  figur- 
ed that  out.  It  was  left  to  the  engineer  at 
Natron,  Randall,  I  understood.  •  •  *  Q. 
Did  you  ever  ask  the  engineer  at  Natron  to 
flgare  It?    A.  No." 

Oscar  Ellis,  the  engineer  mentioned,  testi- 
fied that  he  had  not  been  requested  by  plain- 
tiff nor  by  any  person  for  him  to  ascertain 
the  amount  of  grading  that  bad  been  done 
by  Perry  and  his  associates  under  the  con- 
tract. 

Testimony  was  admitted  tending  to  show 
that  on  August  21,  1910,  the  defendants 
seized  the  plaintifTs  equipment,  and  at  the 
same  time  took  possession  of  the  commis- 
sary supplies  belonging  to  him  and  his  as- 
sociates. This  testimony  was  denied  by  the 
defendants.  It  appears,  however,  that,  at 
the  time  last  stated,  the  defendants  placed 
on  the  part  of  the  grading  then  remaining 
to  be  finished  between  tbe  stations  referred 
to  other  employes  who  used  some  of  plain- 
tiff's  tools. 

Dominlck  Crosta,  one  of  plaintiff's  as- 
sociates, was  asked:  "Where  were  you  on 
the  20th  day  of  August?"  and  be  answered: 
"In  Eugene.  •  •  •  Q.  What  did  yon  come 
to  Eugene  for?  A.  I  came  down  to  Inform 
myself  about  the  work.  Q.  What  was  the 
trouble?  A.  The  trouble  was  Mr.  Hunt 
(one  of  the  defendants)  was  charging  too 
much  for  expenses,  and  we  can't  afford  to 
pay  that.  Q.  To  what  extent  was  he  over- 
charging yon?  A.  Well,  he  overcharged  over 
$1,000.  Q.  And  you  objected  to  that?  A. 
Tes."  Defendants'  counsel  thereupon  said: 
"We  object  to  that.  It  has  nothing  to  do 
with  the  case."  The  court  replied:  "Their 
contention  (referring  to  plalntifTs  controver- 
sy) is  that  Hunt  compelled  them  to  quit. 
Your  contention  is  that  they  abandoned  It 
(meaning  the  grading).  Now  that  makes  an 
issne.  If  this  is  an  explanation  why  he 
compelled  him  to  quit,  it  Is  competent  to  go 
to  tbe  Jury."  To  this  observation  an  ex- 
ception was  taken,  defendants'  counsel  fur- 
ther saying:  "There  Is  nothing  In  the  evi- 
dence, yoar  honor,  to  show  that  there  was 
any  obligation  on  the  part  of  Hunt  ft  Son 
to  famish  them  these  things,  or  on  tbe  part 
of  these  men  to  buy  from  Hunt  &  Son. 
Tbe  Court:  I  don't  remember  that  the  con- 
tract makes  any  provision  for  that  But 
If  that  is  one  of  the  things  that  brought 
about  the  severance  of  their  relations,  I 
think  they  have  a  right  to  go  to  the  Jury 
with  It"  To  this  observation  also  an  ex- 
ception was  taken. 

The  foregoing  are  the  only  exceptions  re- 
served, and  It  Is  maintained  by  defendants' 
counsel  tliat  whether  or  not  Hunt  ft  Son 


were  overcharging  plaintiff  and  his  associ- 
ates for  commissary  supplies  was  not  an  is- 
sue In  the  case,  and  hence  an  error  was  com- 
mitted in  permitting  Crosta  to  testify  re- 
specting a  collateral  matter  that  had  no 
connection  with  the  question  Involved.  An 
examination  of  the  testimony  inveighed 
against  will  show  that  the  only  complaint 
Interposed  by  defendants'  counsel  was  that 
to  Crosta's  objection  to  overcharges  for  ex< 
penses  made  by  Hunt  &  Son.  It  is  quite 
probable,  from  the  dialogue  between  the 
court  and  defendants'  counsel,  that  the  ob- 
jection was  Intended  to  have  been  made  to 
the  preceding  question,  "To  what  extent  was 
he  overcharging  you?" 

[1]  The  inquiry  having  been  answered, 
however,  before  any  complaint  was  made  to 
the  question,  a  motion  should  have  been 
made  to  strike  out  the  answer  given. 

[2]  But,  however  this  may  be,  the  re- 
marks of  the  court  will  be  treated  as  in- 
structions to  the  Jury,  and,  based  thereon, 
the  question  to  be  considered  Is  whether  or 
not  the  language  complained  of  was  erro- 
neous. 

[3]  The  written  contract  governed  the 
oral  agreement  and  afforded  tbe  means  of 
computing  the  sum  of  money  to  be  paid 
plaintiff  for  grading  tbe  roadbed  by  using 
his  machinery,  tools,  etc.,  in  breaking  and 
removing  solid  rock.  For  each  cubic  yard 
of  trap  rock,  basalt  or  lava  rock  removed 
from  the  line  of  the  road  and  deposited  In 
tbe  proper  place,  the  defendants  engaged  to 
pay  60  cents,  of  which  sum  the  plaintiff  and 
his  associates  were  to  have  received  65  cents 
and  Perry  the  remainder.  If,  therefore,  the 
plaintiff  and  his  associates  were  prevented 
by  the  defendants  from  performing  the  terms 
of  the  written  contract  respecting  the  han- 
dling of  that  kind  of  material,  the  plaintiff  In 
like  manner  would  be  deprived  of  the  com- 
pensation he  might  have  earned  by  the  use 
of  bis  equipment,  and  hence  any  change  in 
the  written  contract  modified  to  that  extent 
the  terms  of  the  oral  agreement 

[4]  In  the  second  cause  of  action  the  com- 
plaint, referring  to  the  oral  agreement  charg- 
es "that  said  defendants  violated  the  terms 
of  said  contract  In  this:  That  on  the  20th 
day  of  August,  1910,  said  defendants  wrong- 
fully and  unlawfully,  and  to  terminate  said 
contract,  and  In  breach  thereof,  seized  said 
equipment  and  outfit  and  took  possession  of 
the  same  by  force  and  prevented  plaintiff 
from  working  the  same,  and  while  there  re- 
mained 15,000  cubic  yards  of  rockwork  to  be 
done  on  said  construction  work  above  de- 
scribed and  for  which  said  plaintiff  was  en- 
titled to  receive  from  defendants  five  cents 
per  cubic  yard  under  the  terms  of  said  con- 
tract, and  amounting  in  the  aggregate  to  the 
sum  of  $750,  and  by  reason  of  said  breach  of 
said  contract  said  plaintiff  was  and  is  dam- 
aged in  the  sum  of  $750." 

It  will  thus  be  seen  that  the  only  ground 
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assigned  tn  the  complaint  for  plaintiff's  fail- 
ure to  complete  the  grading  was  defendants' 
seizure  of  his  equipment.  It  will  be  remem- 
bered that  the  court,  In  referring  to  the  ques- 
tion as  to  whether  or  not  Hunt  &  Son  were 
under  any  obligation  to  furnish  supplies  to 
plaintiff  and  his  associates  pursuant  to  the 
written  contract,  said  tn  the  presence  of  the 
Jury:  "I  don't  remember  that  the  contract 
makes  any  provision  for  that.  But  if  that  is 
one  of  the  things  that  brought  about  the  sev- 
erance of  their  relations,  I  tbinlE  they  have 
a  right  to  go  to  the  Jury  with  It"  This  was 
permitting  a  recovery  aa  to  the  second  cause 
of  action  on  a  different  ground  from  that 
stated  In  the  complaint,  and  the  observation 
of  the  court  in  this  respect  was  erroneous. 

[t]  There  is  nothing  in  the  transcript  be- 
fore us  tending  to  show  that  the  oral  agree- 
ment provided  for  the  engineer's  estimate  of 
the  solid  rock  broken  down  and  removed  by 
plalntUTs  equipment  as  a  condition  precedent 
for  the  payment  of  the  sum  dne  therefor. 
Perry  testifled  that  Ellis,  who  is  described  in 
defendants'  abstract,  as  the  engineer  In 
charge,  stated  to  him  that  he  did  not  have 
to  compute  the  amount  of  work  performed 
by  the  witness,  saying:  "It  was  left  to  the 
engineer  at  Natron."  If  Perry's  testimony 
was  to  be  believed,  and  that  was  a  question 
for  the  Jury  to  determine,  that  Ellis  prac- 
tically refused  to  make  an  estimate  of  the 
work  performed,  plaintiff  was  not  thereby  de- 
feated of  a  remedy,  but  he  had  a  right  to 
maintain  this  action  and  to  establish  the 
amount  due  him  as  best  he  could. 

The  testimony  does  not  show  that  the 
clause  of  the  written  contract,  providing  for 
a  forfeiture  of  payment  in  case  of  the  aban- 
donment of  the  work,  applied  to  the  oral 
agreement.  The  Jury  made  special  findings  as 
to  each  cause  of  action,  and,  as  the  remarks 
of  the  court. could  apply  only  to  the  second 
cause,  the  award  therefor  can  be  segregated 
from  the  general  Judgment 

If,  therefore,  within  10  days  plaintiff  remit 
the  sum  of  $750  and  pay  the  costs  and  dis- 
bnrsements  in  this  court  the  Judgment  will 
be  affirmed,  otherwise  It  will  be  reversed  and 
a  new  trial  ordered. 


PIPPX  et  al.  V.  WINSLOW, 

(Supreme  Court  of  Oregon.    July  9,  1912.) 
1.  CoNTBACTs  (I  295*)— Building  Contbact 

— "Substantial  PiBroBHANCE." 

A  "substantial  performance"  of  a  building 
contract  admits  of  only  such  deviations  aa  are 
inadvertent  and  unintentional,  and  not  due  to 
bad  faith,  and  such  as  do  not  impair  the  struc- 
ture aa  a  whole,  and  can  be  conveniently  rem- 
edied, and  without  injustice  be  paid  fur  by  de- 
ductions from  the  contract  price. 

[Ed.  Note.— For  other  cases,  see  Contracts, 
Cent  Dig.  f{  1353,  1366,  1362;  Dec.  Dig.  { 
295.* 

For  other  definitions,  see  Words  and  Phras- 
es, vol.  7,  p.  6739.] 


2.  Mechabvics'  liiKKB  (I  83*)-T-RtOHT  to  Bn- 

FOBCE— BUILDINO  CONTBACTOB. 

Where  a  building  contractor  fails  in  any 
considerable  and  material  respect,  or  willfully 
fails  in  an  unimportant  respect  to  carry  out 
his  contract,  he  cannot  enforce  a  lien  for  the 
work  done. 

[Ed.  Note. — For  other  cases,  see  Mechanics' 
Liens,  Cent  Dig.  t  124;   Dec.  Dig.  g  93.*] 

3.  Mechanics'   Ijens   (J  279*)— Bubden  of 
Pboof— Building  Contbactob. 

In  a  building  contractor's  action  to  enforce 
a  mechanic's  lien  for  work  done  under  a  con- 
tract which  has  been  changed,  the  burden  is 
upon  him  to  show  a  substantial  compliance 
with  the  contract  as  changed. 

[Ed.  Note. — For  other  cases,  see  Mechanics' 
Liens,  Cent  Dig.  U  556,  656;  Dec  Dig.  | 
279.*] 

4.  Mechanics'  Liens  ({  93*)— Decbeb. 

While,  in  a  suit  to  enforce  a  mechanic's 
lien  for  work  done  under  a  building  contract 
which  has  been  changed  by  agreement  of  the 
parties,  the  court  may  adjust  the  differences 
between  them  as  justice  demands,  and  may  al- 
low something  for  what  is  deemed  InsuflBcient 
work,  it  cannot  disregard  the  legal  rights  of 
the  parties  but  must  follow  the  law. 

[Ed.  Note.— For  other  cases,  see  Mechanics' 
Liens,  Cent  Dig.  I  124;  Dec  Dig.  t  93.*] 

5.  CoNTBACTs  (8  290*)— Building  Contbact 
—Pkbfobmance— Defects— Waives. 

Where  part  of  a  building  being  constructed 
under  a  contract  was  approved  by  the  owner, 
who  was  himself  an  experienced  contractor, 
and  by  the  architect  either  expressly  or  im- 
pliedly by  failure  .to  promptly  object,  and  no 
fraud  was  pleaded  or  proved,  objections  could 
not  be  made  thereafter  and  the  contractors 
were  entitled  to  recover  for  such  part 

[Ed.  Note. — For  other  cases,  see  Contracts, 
Cent  Dig.  i  1317;   Dec.  Dig.  |  290.*] 

6.  CONTBACTS  (I  290*)— Buildins  Contbact 
—Constbuction—Abchitect— Implied    Ap- 

PBOVAL. 

Where  an  architect  is  by  a  building  con- 
tract made  the  sole. arbiter  between  the  par- 
ties of  matters  concerning  the  work,  and  has 
knowledge  of  them  and  does  not  object  at  the 
time,  his  failure  to  object  amounts  to  an  ap- 
proval which  csnmot  be  withdrawn  to  the  in- 
jury of  the  contractors. 

[Ed.  Note. — For  other  cases,  see  Contracts, 
Cent  Dig.  |  1317;   Dec.  Dig.  8  290.*]     ' 

7.  Contbacts  (J  232*)— Building  Contbacts 
-Change  by  Agreement. 

Where  the  owner  of  a  building  orders 
changes^  and  the  contractor  makes  them,  re- 
covery may  be  had  therefor  as  on  an  independ- 
ent contract,  although  the  original  contract 
provides  that  no  extra  work  shall  be  aliowed 
except  on  a  written  order. 

[Ed.  Note.— For  other  cases,  see  Contracts, 
Cent  Dig.  |i  1071-1097;   Dec.  Dig.  |  232.*] 

8.  (Contbacts    (|    288*)  —  Altekatioit    bt 
Agbebuent. 

A  written  contract  may  be  changed  ver- 
bally at  the  pleasure  of  the  parties. 

[Ed.  Note. — For  other  cases,  see  Contracts, 
Cent.  Dig.  f  1123;    Dee.  Dig.  i  238.*] 

9.  Mechanics'  Liens   (|  281*)— Sokfioienot 
oi"  Evidence. 

Evidence  in  an  action  to  enforce  a  me- 
chanic's lien  claimed  by  a  building  contractor 
held  not  to  show  any  material  or  unauthorized 
deviation  from  the  contract  so  as  to  bar  the 
contractor's  right  to  enforce  his  lien. 

[Ed.  Note.— For  other  cases,  see  Mechanics' 
Liens,  Cent  Dig.  {{  565-572;  Dec.  Dig.  | 
281.*] 
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la  CONTBACTB      (f     300*)  —  BOILDINQ     CON- 
TBACTB — DaVAQES  VOB  DELAY. 

Where  the  delays  in  the  performance  of 
a  building  contract  were  not  unreasonable  and 
were  caused  by  various  changes  made  by  the 
owner  who  stated  that  he  did  not  intend  to 
enforce  the  penalty  prescribed  for  noncomple- 
tion  within  a  specified  time,  the  owner  was  not 
entitled  to  damages  for  delays  so  caused. 

[Ed.  Note.— For  other  cases,  see  Contracts, 
Cent  Dig.  II  1872-1881;  Dec.  Dig.  f  300.*] 

Appeal  from  Circuit  Court.  Multnomab 
Coonty;  W.  N.  Gatens,  Judge. 

Action  to  foreclose  a  mechanic's  lien  by 
I.  A.  P1]K>7  and  another  against  3.  8.  Wins- 
low.  From  a  decree  for  plaintiffs,  defend- 
ant appeals.    Affirmed. 

On  July  1, 1809^  plaintiffs,  as  partners,  en- 
tered into  a  written  contract  with  defendant 
for  ttie  constructicm  of  a  four-flat  building 
on  the  northwest  corner  of  Washington  and 
East  Nineteenth  streets,  Portland,  Or.  The 
contractors  were  to  famish  all  the  mate- 
rials and  iierform  all  the  work  necessary 
for  a  full  completion  of  the  building,  both 
the  work  and  material  to  be  tbe  best  of  their 
respective  kinds.  The  work  was  to  be  done 
under  the  direction  of  the  arcliltect,  W.  F. 
Tobey.  By  the  contract  It  was  nnderstood 
that  such  additional  drawings  and  explana- 
tions as  might  be  necesitory  to  detail  and 
iUnstrate  the  work,  were  to  be  furnished 
by  the  architect,  so  far  as  they  might  be 
consistent  with  the  purpose  and  Intent  of 
the  original  drawings  and  spedflcattons.  In 
case  the  owner  and  contractors  should  not 
agree  aa  to  the  amount  to  be  paid  or  al- 
lowed for  any  alterations  that  might  be 
made^  the  work  should  go  on  and  the  mat- 
ter be  referred  to  arbitration.  Should  the 
contractors  fail  In  the  performance  of  the 
agreement,  the  same  having  been  certlfled 
to  by  the  architect,  the  owner  should  be  at 
liberty  to  provide  such  labor  or  materials 
aa  the  contract  called  for,  deducting  the 
coat  thereof  from  any  money  due  the  con- 
tractors. Upon  a  certificate  from  the  archi- 
tect, 80  per  cent  of  the  labor  performed, 
and  material  on  the  ground,  should  be  paid 
for  from  time  to  time  as  the  work  progress- 
ed, final  payment  to  be  made  within  thirty 
days  after  the  completion.  A  payment  of 
$3,000  on  the  contract  was  made  by  Mr. 
Wtnslow. 

3.  O.  Steams,  of  Portland,  for  appellant 
Lewis  &  Lewis,  of  Portland,  for  respondents. 

BEAN,  J.  (after  stating  the  facta  as  above). 
The  contract  contains  12  articles  and  refers 
to  151  specifications  which  are  made  a  part 
thereof.  These  specifications  were  prepared 
in  the  city  of  San  Francisco  by  J.  B.  Kafft, 
architect  As  the  material  manufactured  in 
Portland  differed  in  style  and  size  from -that 
In  the  former  city  where  the  plans  were 
drawn,  changes  therein  were  necessitated. 
Therefore  27  alterations  were  agreed  upon 
and  attached  as  addenda  to  the  specifica- 


tions. Afterwards  numerous  other  altera- 
tions In  the  building  were  agreed  to.  Some 
were  made  by  the  contractors  and  approved 
by  the  owner  and  his  architect  In  regard 
to  others  there  is  contention.  In  fact,  the 
plans  were  changed  to  such  an  extent  that 
they  became  of  little  value  as  a  guide  in  the 
performance  of  th6  work.  To  begin  with, 
they  were  something  like  a  ready-made  suit 
of  clothes  which  does  not  fit  The  owner 
of  the  building  was  an  old,  experienced  con- 
tractor and  carpenter  and  understctod  that 
part  of  the  construction.  No  doubt  he  could 
express  orally  what  he  desired,  better  than 
In  writing.  In  discussing  the  changes,  aa 
the  work  progressed,  there  were  sometimes, 
misunderstandings  as  to  w^at  the  owner  di- 
rected. The  record  contains  860  pages  of 
typewritten  testimony  and  43  exhibits.  Ap- 
parently the  circuit  court  heard  the  testi- 
mony with  very  careful  attention.  Experts 
were  called,  who  examined  the  building  and 
enlightened  the  court  with  their  knowledge 
and  experience.  After  a  hearing  of  some 
length,  the  court  allowed  $252.90  of  the 
$412.40  claimed,  for  extra  labor  and  mate- 
rials, deducted  the  sum  of  $189.20  for  de- 
fective work  and  materials,  and  rendered 
a  decree  In  favor  of  plaintiffs  for  $5,406.- 
70  with  interest,  $250  attorney's  fees,  and 
$1.60  for  recording  the  UeoL  '  The  defendant 
claims  that  be  was  damaged  In  the  sum  of 
$3,919.15  on  account  of  the  defects  and  fail- 
ure to  construct  the  .  building  according  to  . 
the  contract,  and  furthetmoire  that  plaintiffs 
are  not  entitled  to  a  lien. 

The  voluminous  record  and  the  many  Items 
in  dispute  render  it  Impracticable  to  refer  in 
detail  to  each  matter.    The  controversy  re- 
minds OS  of  a  case  Involving  domestic  dlffl-. 
coltles.    About  the  last  of  August,  when  the. 
building  was  advanced  as  far  as  the  plaster- . 
lag,  the  contractors  and  the  owner  quarreled  ■ 
in  regard  to  the  construction,  of  the  front 
porch  colunme.    Since  that  time  the  difficul- 
ties and  differences  have  apjiarently  increas-.. 
ed.    We  approach  the  solution  of  this  diffi- 
cult question  having  in  mind  the  following 
general  rules. 

£t]  The  substantial  performance  of  a  con^. 
tract  like  the  one  in  question  permits  only 
such  omissions  and  deviations  as  are  inad- 
vertent and  unintentional,  are  not  due  to  bad 
faith,  do  not  impair  the  structure  as  a,  whole, 
can  be  conveniently  remedied,  and  may, 
without  Injustice,  be  paid  for  by  deductions 
from  the  contract  price. 

[2]  Where  the  contractor  falls  to  perform 
a  considerable  part  of  the  work  required  by 
the  contract,  bis  failure,  irrespective:  of 
wbether  his  intentions  were  good  or  bad, 
constitutes  a  'bar  to  his  enforcement  of  a . 
lien  for  the  work  performed.  If  the  defects 
show  that  the  contractor  performed  the  work 
in  a  slovenly  and  Improper  manner,  not  con- 
forming  substantially  with  the  plans   and 
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speclflcatlons  and  thereby  defeating  tbe  in- 
tentions of  tbe  parties  to  have  tlie  work 
done  In  a  particular  manner,  the  contractor, 
unless  there  has  been  a  waiver,  cannot  en- 
force a  Hen.  Tbe  willful  omission,  though 
in  an  uniiui^ortant  respect,  will  preclude  the 
assertion  of  a  lien  by  him.  The  spirit  of  the 
contract  should  be  faittifully  observed,  though 
tbe  letter  thereof  faU.  20  Amer.  &  Eng. 
Enc.  of  Law  (2d  Ed.)  367;  Glacius  v.  Black, 
50  N.  Y.  145,  10  Am.  Rep.  449;  Anderson 
V.  Petereit,  86  Hun,  600,  33  N.  Y.  Supp.  741 ; 
Perry  v.  Quackenbush,  105  Cal.  200,  38  Pac. 
740. 

[3]  In  a  suit  by  a  contractor  to  enforce  a 
mechanic's  lien,  tbe  burden  of  proof  is  upon 
him  to  show  a  substantial  compliance  with 
the  contract,  as  modified  and  changed  from 
time  to  time.  Adams  y.  MacKenzie,  59  Or. 
89,  114  Pac.  460. 

[4]  A  court  of  equity,  in  adjusting  such  dif- 
ferences, should  be  governed  mainly  by  consid- 
erations of  right  and  justice  between  the  par- 
ties. It  cannot  disregard  legal  rights  but 
must  follow  the  law.  It  may,  however,  al- 
low something  for  what  is  deemed  Insuffi- 
cient work,  while  granting  a  decree  for  the 
Amount  found  equitably  due.  Heberlein  y. 
Wendt,  99  lU.  App.  506;  Burn  v.  Whittlesey, 
2  MacArthur  qj.  C.)  189. 

[S]  Under  the  circumstances  of  this  case, 
that  part  of  the  building  which  passed  under 
the  Inspection  of  Mr.  Winslow,  the  owner, 
and  Mr.  Tobey,  the  architect,  and  was  ap- 
proved by  them  in  good  faith,  expressly  or 
by  implication,  was  not  open  to  objection  by 
them  afterwards,  and  plaintiffs  may  recover 
tiierefor.  Vanderhoof  v.  Shell,  42  Or.  578, 
687,  72  Pac.  126;  Wlldey  v.  Fractional  School 
District  Number  1  of  Paw  Paw  and  Ant- 
werp, 26  Mich.  4fl9.  Mr.  Winslow,  being  a 
contractor  of  many  years'  experience,  prac- 
tically superintended  tlie  construction  for 
some  time,  and,  nnder  such  circumstances, 
the  right  of  objection  should  tiave  been  ex- 
ercised promptly.  Ashland  Lime,  Salt  & 
Cement  Company  t.  Shores,  106  Wis.  122,  81 
N.  W.  136. 

[I]  When  the  architect  is,  by  the  building 
contract,  made  the  sole  arbiter  between  the 
parties  of  matters  concerning  the  material 
and  character  of  the  work,  has  knowledge  of 
such,  and  does  not  object  at  the  time,  it  will 
be  an  approval  of  the  same,  which  cannot 
be  renounced  to  the  Injury  of  tbe  contrac- 
tors. The  exercise  of  bis  judgment  on  such 
matters  will  be  binding  on  both  parties  in 
the  absence  of  fraud  being  pleaded  and  prov- 
ed.   Wright  V.  Meyer  (Tex.)  25  S.  W.  1122. 

[7]  Where  the  owner  orders  changes  made 
in  the  construction  of  a  building,  although 
tlie  contract  provides  that  no  extra  work 
shall  be  allowed  except  on  a  written  order, 
U  such  work  be  done  at  the  instance  of  the 
owner,  for  which  a  benefit  is  derived,  it 
must  be  regarded  as  an  independent  contract 
for  which  a  recovery  may  be  had.    Escott  & 


Son  V.  White,  10  Bush  (Ky.)  169;   Baum  t. 
Covert,  62  Miss.  113. 

[I]  A  written  contract  may  be  changed 
verbally  at  the  pleasure  of  the  parties  to 
the  agreement.  Cooke  v.  Murphy,  70  111.  06; 
Munroe  v.  Perkins,  9  Pick.  (Mass.)  298,  20 
Am.  Dec.  475. 

[9]  It  Is  asserted  by  plaintiffs  that  Mr. 
Winslow,  in  the  early  part  of  the  work,  stat- 
ed that  there  would  be  some  changes  in  the 
plans  and  specifications  which  would  be  met 
with  a  "give  and  take"  on  both  sides,  and 
that  It  was  under  this  arrangement  that 
several  of  the  changes  were  made  for  which 
there  was  no  additional  charge  by  the 
contractors  and  no  allowance  made  to  tlie 
owner.  They  also  assert  that  defendant  was 
a  nervous  wreck  and  bard  to  please.  It  ap- 
pears that  he  had  retired  from  business. 

Referring  to  some  of  the  testimony  in  re- 
gard to  the  substantial  completion  of  the 
building,  Mr.  W.  F.  Tobey,  architect,  testi- 
fied in  relation  to  each  paragraph  of  the 
specifications,  stating  tn  part  that  the  gener- 
al class  of  the  work  was  what  he  would  call 
fair;  that  Uttle  details  were  not  complied 
with;  that  the  building  was  substantially 
completed;  that  be  tried  to  carry  ont  the 
work  in  touch  with  Mr.  Winslow,  and  to 
help  him  to  the  best  of  his  ability;  that  lir. 
Winslow  assumed  the  control  of  the  superin- 
tendency  of  the  building  at  first;  tliat  lie' 
was  restrained  from  issuing  a  certificate  of 
completion  by  the  owner's  notice,  and  on  ac- 
count of  the  changes  and  orders  made  by  the 
owner  without-  the  architect's  knowledge. 

J.  V.  Bennis,  an  architect  of  22  years'  ex-- 
perience,  testified.  In  substance,  that  he  ex- 
amined the  Winslow  building;,  that  the  gen- 
eral construction,  finishing,  and  painting  of 
the  whole  house  he  considered  a  Uttle  above 
the  average;  that  the  framing  was  most 
excellently  done;  that  the  finishing,  for  that 
class  of  building,  was  very  good;  that  there 
might  have  been  slight  defects  in  a  few 
things,  but  that  he  would  not  consider  them 
objectionable;  that  the  material  was  class 
A  so  far  as  he  could  see;  that  the  outside 
finishing  was  excellently  done  and  the  doors 
were  above  the  standard. 

John  G.  Wilson,  who  had  been  an  archi- 
tect for  24  years,  actively  engaged  in  the 
business,  testified  that  he  examined  tbe 
building  from  basement  to  top  with  Mr.  Ben- 
nis; that  he  did  not  see  anything  wrong 
with  the  construction,  but  that  he  could  not 
see  all  of  it;  that  be  thought  the  workman- 
ship very  good  for  that  class  of  building,  and 
that  the  material  and  finishing  were  good; 
also  that  the  front  porch  and  posts  were  all 
right. 

E.  J.  Burkhardt,  who  was  in  the  planing 
mill  business,  and  who  furnlshefl  the  mate- 
rial for  the  house,  swore  in  substance,  that 
he  furnished  the  interior  finish;  that  the 
doors  and  windows  were  all  No.  1  goods,  and 
that  the  material  was  thoroughly  kiln  dried; 
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that  the  doors  were  Ave  eross  panel  doors; 
that  a  few  were  changed  from  cross  panel 
to  one  panel ;  that  a  change  was  made  after- 
wards to  one  panel  veneered  door,  which 
bad  to  be  manufactured,  causing  a  delay  of 
three  weeks. 

C.  Moore  testified  that  he  had  been  a  car- 
penter for  15  years;  that  he  was  a  finisher, 
and  worked  on  the  TVluslow  building  on  the 
inside  for  four  or  five  weeks,  receiving  ^ 
per  day  Instead  of  13.60,  the  going  wages; 
that  the  general  character  of  the  work  was 
first  class  all  the  way  through,  and  the  ma- 
terial good ;  and  that  he  thought  It  was  as 
good  as  any  he  had  ever  seen  in  town  on 
that  class  of  building. 

[It]  It  appears  that  delays  in  the  perform- 
ance of  the  contract  were  caused  by  various 
changes  made  by  the  owner,  who  stated  that 
he  did  not  intend  to  enforce  the  penalty  for 
noncompletlon  within  the-  specified  time. 
Vanderhoof  v.  Shell,  supra.  Under  all  the 
clTcnmstances  of  this  case,  we  do  not  think 
that  the  time  Within  which  the  contractors 
erected  the  structure  was  unreasonably  long, 
and  the  owner  is  not  entitled  to  damages  for 
delays  so  necessitated. 

We  will  not  incumber  the  record  with  a 
discussion  of  the  evidence,  which,  viewed 
from  an  equitable  standpoint  and  under  the 
rules  of  law  alluded  to  above,  we  think  sup- 
ports the  main  conclusions  of  the  trial  court. 
The  court  had  ah  opportunity  to  observe 
whether  or  not  the  experts  and  other  wit- 
nesses were  prejudiced  or  fair  in  the  matter. 
From  the  record,  it  is  Impossible  to  figure 
the  several  items  to  an  exact  amount  An 
estimate,  such  as  th4t  made  by  the  witnesses 
and  the  circuit  court,  is  the  nearest  ajh 
preach  to  Justice  in  the  premises. 

Therefore,  after  careful  examination  of 
the  record,  we  can  come  to  no  other  deter- 
mination than  that  the  decree  of  the  lower 
court  should  be  affirmed,  and  it  is  so  ordered. 


WOLF  et  al.  ▼.  HOUGHAM  et  aL 
(Supreme  C!onrt  of  Oregon.     July  16,  1912.) 

1.  PUEADINQ    (S    396*)— DBFKNBKS— NXCBSSITT 

OF  Pleading, 

A  defense,  not  pleaded,  cannot  be  urged. 
[Ed.   Note. — For  other   cases,   see  Pleading, 
Cent.  Dig.  f  1836;   Dec  Dig.  }  396.*] 

2.  Sales    (S    172*)— Actions    fob   Bbeach— 
BKMznr  of  Buyer. 

A  seller  of  hops  cannot  excuse  his  non- 
performance by  proof  that  the  hops  raised 
were  of  a  quality  inferior  to  that  stipulated 
for  in  the  contract;  the  buyer  having  his  op- 
tion to  accept  such  hops  in  satisfaction  of  the 
contract. 

[Ed.  Note.— For  other  cases,  see  Sales,  Cent. 
Dig.  S§  425-430;    Dec.  Dig.  }  172.*] 

3.  TKIAIi    (I  251*)— iNOTBtrCTIONS  —  Appuca- 
BILITT    TO    PlEADINQB. 

A  contract  for  the  sale  of  hops  from  a 
specified  farm  stipulated  that  a  previous  con- 
tract was  to  be  satisfied  first..  The  seller 
failed  to  perform,  and,  on  suit  by  the  buyer. 


set  up  in  avoidance  the  buyer's  falHite'  to  com- 
ply with  his  agreement  to  make  advances. 
Held  that,  the  seller  having  failed  to  plead 
as  an  excuse  for  nondelivery  the  delivery  of 
the  hops  on  the  first  contract,  an  instruction 
authorizing  a  verdict  for  the  buyer,  unless  he 
failed  to  make  the  stipulated  advances,  was 
correct. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent. 
Dig.  f!  587-595;   Dec.  Dig.  f  251.*] 
4.  Appeal  and   Ebbob   (|  1171*)— ReviSw— 

Hakmless  Ebbob. 

Where  a  verdict  was  for  $2,200,  an  error 
involving  about  $20  is  so  insignificant  thai  it 
wUl  not  be  considered. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig,  §i  4546-^554;  Dec  Dig.  | 
1171.*] 

Appeal  from  Circuit  Court,  Marlon  County; 
Percy  R.  Kelly,  Judge. 

Action  by  Adolf  Wolf  and  Julius  C.  Wolf, 
copartners,  doing  business  under  the  firm 
name  of  A.  Wolf  &  Son,  against  C.  R.  Hough- 
am  and  another.  From  a  Judgment  for 
plaintiffs,  defendants  appeal.    Affirmed. 

This  is  an  action  to  recover  money.    It  is 
alleged  in  the  complaint,  in  effect,  that  at 
aU  the  times  stated  therein  Adolf  Wolf  «nd 
Julius   C.   Wolf   were  and  are  partners  as 
Wolf  ft  Son ;    that  during  such  time  the  defend- 
ants, C.  R.  Hougham  and  Joseph  J.  Keber, 
were  engaged,  inter  alia,  in  buying  and  sell-; 
ing   hops;    that  defendants   represented   to- 
plaintiffs  that  they  had  purchased  from  J.  R.  ■■ 
White  and  others  a  crop  of  hops,  and  there- 
upon  the  parties  hereto  entered  into,  a  writ-  j 
ten  contract,  the  material  parts  of  which  fol-  , 
low,  to  wit: 

"Agreement,  dated  23d  day  of  July.  1900^  '• 
between  C  R.  Hougham  and  Joseph  J.  Keber,  . 
of  Marion  county,  state  of  Oregon,  called  , 
herein  the  seller,,  and  A.  Wolf  &.  Son.  called  , 
herein  the  buyer,  concerning  the  bop  crop,  of  i 
the  seller  for  the  year  1909  and  the  sale -of  ^ 
heps,   not  the  product  of  the  first  year's 
planting,  bright,  even  color,  fully  matured^  - 
free  from  mold  er  vermin  damage,  cleanly 
picked,  properly  dried  and  cured  and  put  up 
In  merchantable  order  and  condition.  In  bale» 
weighing  from  185  to  210  pounds  each  (tare 
5   pounds  per  bale  to  be  deducted),   herein 
called  'contract  hops,'  to  be  grown,  harvest- 
ed and  prepared  for  market  by  the  seller  on 
that  certain  hopyard,  herein  called  the  'hop- 
yard,'  situated  on  that  certain  farm  in  Marl- 
on county,  state  of  Oregon,  about  three  mUes 
northeast  of  Mount  Angel,  Oregon,  on  which 
land  there  are  about  56  acres  planted  in  hops 
and  owned  by  J.  R.,  V.  J..  M.  J.,  and  O.  H. 
White. 

"First.  The  seller  •  •  •  does  hereby 
bargain  and  sell,  and  he  does  agree  to  deliv- 
er to  the  buyer  in  one  lot  f.  o.  b.  cars  at 
Mount  Angel,  in  the  state  of  Oregon,  between 
October  1st  and  November  1st  of  the  year 
1909  twenty  thousand  (20,000)  pounds,  net 
weight,  of  contract  hops  from  the  hopyard 
and  to  give  20  days'  notice  in  wilting  to  the 
buyer  after  the  entire  crop  la  ready  for  de- . 
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Uv«r7  and  to  make  full  delivery  to  the  buy- 
er before  making  any  other  delivery  from  the 
hopyard.  •  •  •  This  contract  Is  taken 
anbject  to  a  contract  made  about  a  week  be- 
fore this  for  20,000  Ibs^  which  contract  must 
be  filled  first. 

"Second.  The  buyer  agrees  to  purchase 
twenty  thousand  (20,000)  pounds  of  contract 
bops  of  the  crop  of  hops  raised  by  the  seller 
upon  the  hopyard  In  the  year  1909  and  to 
accept  and  receive  the  same  when  delivered 
In  pursuance  of  this  agreement,  and  to  pay 
therefor  the  sum  of  sixteen  (16)  cents  per 
pound,  that  Is  to  say:  To  pay  eight  hundred 
($800.00)  dollars  at  the  time  of  signing  p^re- 
of;.  •  •  •  and  ($1,000.00)  dollars  during 
the  picking  season  as  the  same  shall  be  ac- 
tually required  and  the  balance  at  the  time 
of  the  acceptance  and  receipt  of  said  hops; 

♦  •  •  all  payments  to  be  made  by  check 
of  money  at  the  Bajtk  of  Mt  Angel,  In  the 
county  of  Marion,. state  of  Oregon,  upon  ten 
(10)  days'  written  request  therefor  by  the 
seller.    »    •    ♦ 

"Third.  Should  the  seller  neglect  or  fall 
to  do  anything  which  as  a  careful  husband- 
man he  should  do  in  order  to'  produce  con- 
tract hops,  and  if  by  reason  thereof,  or  for 
any  cause'' the  hops  raised  shall  be  inferior 
to  contract  hops,  the  buyer  shall  hare  the 
right  and  privilege  of  receiving  and  accept- 
ing so  inany  thereof  as  are  contract  hops  at 
the  contract  price  and  the  balance  of  the 
quantity  cohtracted  at  a  reduction  in  price 
equal  to  the  differences  In  value  between  the 
hops  tendered  and  contract  hops,  ■  •  ♦  •  • 
but  should  the  seller  and  tb^  buyer  fall  to 
agree  upon  a  price  at  which  th«  inferior  bops 
shall  be  accepted  In  fulfillment  of  this  con- 
tract; then  In  that  event  the  seller  agrees 
tO'  return    all    advances    heretofore    made 

•  •■♦    •    to  the' buyer  upon  demand. ' 
"Fourth.    •    •    •    It  Is  therefore  further 

agreed  by  and  between  the  parties  hereto, 
that  should  the  seller  make  default  in  this 
agreement  and  by  reason  of  such  default,  the 
buyer  not  being  in  defatilt  20,000  pounds  of 
contract  hops  be  not  delivered  In  pursuance 
of  this  agreement,  the  buyer  may  recover  of 
the  seller  damages  for  the  seller's  breach  of 
this  agreement,  and  In  such  event  it  is  here- 
by agreed  that  the  difference  between  the 
contract  price  and  the  market  value  at  the 
time  of  delivery  of  20,000  pounds  of  contract 
hops,  together  with  all  advances,  •  •  • 
are  hereby  fixed  as  the  liquidated  damages 
which  the  buyer  shall  recover  from  the  sel- 
ler for  such  breach.    •    •    ♦ 

"In  witness  whereof,^  the  parties  constitut- 
ing the  seller  have  hereunto  set  their  hands 
and  the  buyer  has  hereunto  subscribed  their 
names  this,  the  day  and '  year  first  above 
written.  C.   R.  Hougham.         [SeaL] 

"Jos.  J.  Keber.  [Seal.] 

"Adolf  Wolf  &  Son.     [Seal.] 

"Witnessed  by:  Tom  Shorten,  Joseph 
Bmch." 

^at  on  July  23,  1909,  pnrsoant  to  tbe 


terms  of  such  contract,. plaintiffs  advanced  to 
defendants  $800;  that  on  the  13th,  20th,  and 
24th  of  S^tember  of  that  year  plaintiffs  of- 
fered to  make  such  further  advances  of  mon- 
ey as  were  necessary,  but  the  defendants  re- 
fused to  accept  the  offers,  and  plaintiffs  were 
then,  and  prior  and  subsequent  thereto, 
ready,  willing,  and  able  to  make  such  pay- 
ments and  fully  to  perform  their  part  of  the 
agreement;  that  tiie  market  price  of  contract 
hops  on  November  1,  1909,  at  the  place  of 
delivery  was  24  cents  per  pound;  that  the 
defendants  failed  and  refused  to  deliver  to 
plalntUfs  any  of  the  hops  grown  on  such 
farm,  or  to  return  .  the  money  advanced, 
whereby  they  lost  $800  so  paid  and  the  fur- 
ther sum  of  $1,000,  the  latter  sum  being  the 
dUference  between  the  oontract  price  of  16 
cents  and  the  market  price  of  24  cents  on 
20,000  pounds  of  hops,  no  part  of  which  sums 
has  ever  been  paid.  Judgmeat  was  demand- 
ed for  $2,400. 

The  answer  admitted  the  relation  and  pur- 
suits of  the  respective  parties;  and  that  they 
executed  the  contract  referred  to,  but  denied 
all  the  other  averments  of  the  complaint. 
For  a  further  defense,-  It  Is  alleged  that 
plaintiffs  failed:  and  refused  to  keep  or  per- 
form their  part  of  the  agreement,  or  to  make 
the  advances  required.  The-  rei^y  put  in  Is- 
sue the  allegations  of  new-  matter  la  the  an- 
swei;,  and'  the  cause  being  tried  resulted  in 
a  verdict  ajQd  judgment  for  plaintiffs  in  the 
sum  of  $2,20a67  and  the  defendants  appeal. 

M.  W.  Seltz  and  L.  Itan<ih,  both  of  Port- 
land (SeitE  &  SeitE  and  Rauch  &  Senn,  all  of 
Portland,  on  the  brief),  for  appellants.  J. 
A.  Carson  and  George  O.  Bingham,  both  of 
Salem,  for  respondents. 

MOOHB,  J.  (after  stating  the  facts  as 
above).!  [1,  2]  It  Is  contended  by  defendants' 
counsel  that  an  alleged,  failure  to  dell-ver 
"contract  hops"  did  not  constitute  such  a 
breach  of  the  contract  as  to  authorize  a  re- 
covery of  the  sum  of  money  advanced,  or  of 
any  damages  asserted  to  have  been  sustain- 
ed; for  the  jpaTtie(^  had  Stipulated  that,  if 
the  jfarm  referred  to  produced  hops  of  an  in- 
ferior quality,  they  were  to  have  been  accept- 
ed at  a  reduced  rate.  It  Is  difficult  to  under- 
stand how  this  question  Is  Involved.  The 
breach  of  the  agreement  assigned  in  the  com- 
plaint is  the  declared  failure  of  the  defend- 
ants to  deliver  any  hops.  The  excuse  for  the 
nonperformance  set  forth  in  the  answer  is  the 
alleged  neglect  and  refusal  of  the  plaintiffs 
to  advance  the  sums  of  money  specified  for 
In  the  contract.  In  order  to  Invoke  the  legal 
principle  insisted  upon,  the  answer  should 
have  stated  that  In  the  year  1909  the  farm 
referred  to  produced  hops  of  an  inferior 
quality;   that  defendants  offered  to  deliver, 

at  the  then  market  price  of cents  per 

pound,  the  hops  so  grown  to  the  plaintiffs, 
who  thereupon  refused  to  accept  any  part 
thereof.  Besides  this.  If  the  plaintiffs  were 
willing  to  accept  hops  produced,  as  of  the 
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quality  and  th«  condttlon  ■pedfled  in' the' 
contract,  tbe  difoidants  cftSBot  be  heard  to 
object  thereto.  Liresley  V.  Johnaton,  4S  Or. 
30,  58,  76  Pae.  13,  040,  65  U  B.  A.  783,  106 
Am.  St  Rep.  647. 

[t]  It  wni  be  remembered  that  the  written 
agreement  excluded  from  its  provisions  the 
flist  20,000  poQttds  of  hops  produced  on  the 
farm  in  the  year  1909.  Over  objection  and 
exertion,  the  plaintiffs  were  permitted  to 
offer  testimony  tending  to  show  that  no  part 
of  tlie  quantity  last  referred  to  had  been  de- 
Urered  to  the  party  entitled  thereto,  with 
whom  the  defendants  settled  by  paying  the 
damages  sustained -by  a  breach  of  the  agree- 
ment in  the  particulars  mentioned.  Based 
on  this  evidence,  the  Jury  were  instrocted  as 
follows :  "In  considering  the  meaning  of  the 
contract  which  Is  admitted  to  have  been  en- 
tered into,  it  becomes  the  duty  of  the  court 
to  construe  such  contract;  and  it  is  the  con- 
struction of  this  court  that  the  contract,  for 
the  purposes  of  this  case,  is  a  contract  for 
the  sale  of  a  certain  quantity  of  hops,  sub- 
ject to  the  fulfillment  of  a  certain  other  con- 
tract therein  m^itioned,  which  was  entered 
Into  about  a  week  before  this  contract  was 
altered  into.  It  must  be  shown  that  the 
rights  under  the  contract,  adverted  to  as  be- 
ing the  one  first  entered  into,  have  been  met 
If,  under  the  evidence,  the  subject  of  this 
contract  which  Is  in  evidence  was  exhausted 
by  that  former  contract,  then  the  plaintiffs 
cannot  recover  In  this  case;  for  their  con- 
tract is  subject  to  the  terms  of  the  contract 
first  entered  into,  and  subject  to  the  fulfill- 
ment of  that  contract.  The  rights  under  the 
contract  entered  into  between  the  plaintiffs 
and  the  defendants  are  to  be  considered  by 
you  in  this  light  It  is  a  contract  for  the 
sale  of  20,000  pounds  of  bops  at  16  cents  per 
pound;  and  if  the  plaintiffs  have  shown  by 
a  preponderance  of  the,  evidence  that  they 
have  fulfilled  their  part  of  this  contract,  and 
that  the  defendants  have  made  the  breach 
alleged  In  the  complaint  namely,  a  failure 
to  fulfill  their  part  of  the  contract  by  deliv- 
ering the  hops,  as  agreed  upon  in.  the  con- 
-  tract  within  the  time  specified,  you  should 
find  f oE  the  plaintiffs.  The  defendants,  bow- 
«Tec,  in  this  case  hold  the  affirmative  of  the 
aUegations  contained  in  their  answer,  which, 
briefly  stated,  consist  of  the  allegations  of  a 
breadt  of  this  contract  upon  the  part  of  the 
plaintlffB.  The  contract  is  one  which  pro- 
Tides  that  $1,000  shall  be  paid,  as  required, 
tor  picking  purposes;  and  if  you  find  from  a 
cmwideration  «f  all  the  evidence,  gentlemen 
of  the  Jury,  that  the  pliUntlffs  have  made  a 
breach  of  that  provision  of  the  contract  and 
have  failed  to  comply  with  it  you  should 
find  for  the  defendants  in  the  case." 

[4]  Exertions  having  been  taken  to  these 
parts  of  the  cliarge  by  defendants'  counsel. 
It  Is  maintained  that  errors'  were  committed 
in  using  the  language  thus  employed.    It  ap- 


pears frofaa  thitf  bm  of '  enjeptlomr  that  tUs 
defendant^  offered  evidence  tending  to  prov^ 
that  tbe  entire  quantity  of  hops  produced 
in  tlteyear  1909  on  the  farm  mentioned  Wa^ 
only  37,365  pounds.  If  from  this .  number 
there  be  deducted  the  first  2O,0QQ  pounds  of 
hops,  the  remainder  is  17,365  pounds.  It  is 
alleged  in  the  complaint  that  by  reason  of  the 
defendants'  failure  to  deliver  20,000  pounds  o;f 
hops  to  the  plaintiffs,  they  sustained  damage 
to  the  extent  of  8  cents  per  pound,  or  In  the 
sum  of  $1,600.  If  the  answer  had  averred 
that  there  was  produced  only  37,365  poundis 
of  hops,  of  which  quantity  the  plaintiffs 
could  be  entitled  to  no  more  than  n,3S5 
pounds,  the  greatest  sum  that  could  have 
been  allowed  them,  if  a  finding  had  been 
made  according  to  the  assumed  allegation, 
would  have  been  $1,389.20,  to  which  should 
have  been  added  the  money  advanced,  ^r 
$800,  making  $2,189.20,  or  $19.47  less  than 
the  sum  awarded  by  the  Jury.  The  answer 
did  not  contain  the  averment  suggested,  and, 
in  the  absence  thereof,  the  instructions  coitl- 
plained  of  were  applicable  to  the  facts  in- 
volved, except  that  in  the  first  Instructloii, 
hereinbefore  quoted,  the  sum  of  $800  was 
omitted,  to  which  the  plaintiffs  would  hare 
been  entitled.  In  any  event  on  the  theory  as- 
sumed. But  this  .omission  may  have  been 
fully  explained  in  the  general  charge.  HoM^- 
ever  that  may  be,  the  defendants  cannot  com- 
plain of  any  error  in  this  respect  The  dif- 
ference of  $19.47  is  80  insignificant  When 
compared  with  the  sum  involved,  as  to  be 
almost  trifling,  even  if  tlie  assumed  issue  had 
been  made. 

From  a  careful  examination  of  the  entire 
evidence,  which  lias  been  made  a  part  of  the 
transcript,  we  do  not  think  any  substantial 
error  was  committed.  It  foUows  that  the 
Jddgment  should  be  afllrmed;  and  it  Is  so 
ordered. 


<M  Or.  «Tn 
STATE  ex  pel,  McNAflY,  Dist  Atty.,,,T. 
OLCOTT,  Secretary  of  State. 
(Supreme  Court  of  Or^on.     July  23,  1912.) 

1,  SiATuiBs  (f  85%*)— Bhactmbht— Submis- 
sion   TO   POPVLAR    VOTK  —  PETITION  —  "I*- 

OALLT  Sufficient." 

Undei  U  O.  Ii.  i  3474,  providing  that  the 
court,  on  a  ihowing  that  any  petition  for  a 
referendum  i>  not  legally  sufficient,  may  en- 
join the  Secretary  of  State  and  all  other  of- 
ficers ifrom  certifying  or  printing  the  title  aqd 
number  of  the  measure  on  the  official  ballot 
the  petition,  to  be  "legally  sufficient"  must  b« 
a  valid  petition,  ligoed  by  legal  voters,  abd 
complying  aubstantially  with  the  requirements 
of  tiie  law;  and,  althoagb  a  petition  appears 
regular  on  its  face,  the  court  niay  inquire  into 
its  legal  sufficiency. 

[Ed.    Note.— For   other  cases,   see    Statutes, 
Dec.  Dig.  f  86%.»1 

2.  CSONSTITUTIONAl.    IiAW     (|    70*)— DlOTBIBTJ- 
nON   OF   GOVKBNMINTAI.  POWKBS-^UniCOAI. 

Functions. 

The  filing  of  a  petition  for  a  referendum  is 
not  a  legislative  act,  but  merely  a  matter  pre- 
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ttnioMT  to  tlw  JetisIatiTK  act;'  a»d  bence  an 
inveatifatloQ  into  Its  sufficiency  is  not  beyond 
tlw  Jurisdiction  of  the  courts. 

pSd.    Note.— For   other   cases,   see   Constltu- 
tional  Law,  Cent 'Dig.  {§  125^132,  137;  Dec 
Di«.  I  70.»] 
8.  Statdixs  (i  S5%*)— ENAOTiiBin<— SuBina- 

BION  TO  POPUUkR  VOTB— PbTITIOW. 

Ii.  O.  L.  i  3472,  rrCerring  to  initiative  pe- 
titions, provides  that  every  sheet  tor  petition- 
ers' signatures  shall  be  attached  to  a  luli  and 
correct  copy  of  the  title  and  text  of  the  meas- 
ure; that  referendum  petitions  shall  be  attach- 
ed to  a  full  and  correct  cop;  of  the  measure; 
and  that  all  petitions  for  the  initiative  or  ref- 
erendum "and  sheets  for  signatures"  shall  be 
printed  on  pages  of  a  specified  size.  Held,  that 
It  is  not  necessary  that  each  referendum  peti- 
tion have  printed  thereon  the  form  of  petition 
provided  by  the  act,  and  a  full  copy  of  the  title 
and  text  of  the  measura  proposed,  but  that 
several  referendum  petitions  may  be  attached 
to  one  full  and  correct  copy  of  the  measure. 

[Ed.  Note.— For  other  cases,  see  Statutes, 
Dec.  Dig.  i  S5^.*1 

4.  Statutes  (I  35%*)—Ewactment— Submis- 
sion TO  Popular  Votb— Petitiok. 

Where  referendum  petitions  contain  evi- 
dence of  forgeries,  perpetrated  either  by  the 
circulators,  or  with  tneir  connivance,  the  prima 
facie  case  in  favor  of  the  genuineness  of  the 
petitions  is  overcome;  and  the  burden  is  on 
.those  npholding  the  validity  of  the  petition  to 
establish  the  genuineness  of  each  signature. 

[Ed.  Note.— For  other  cases,  see  Statutes, 
Dea  Dig.  |  35V4.*1 

6.  Statutes  (j  35%*)— Enactmewt— Submis- 
■  eio.N  to  Popular  Vote— Petition. 

It  is  the  duty  of  the  circulator  of  a  refer- 
endum petition  to  see  that  the  proper  address 
of  the  signers  thereto  is  placed  on  the  peti- 
tion. 

[Ed.  Nbte.— Fbr  .other  cases,  sec  Statutes, 
Dec.  Dif.  I  35%.*] 

Eakin,  C.  J.,  dissenting. 

Appeal  from  Circuit  Court,  Marlon  Coun- 
ty;  Wm.  Galloway,  Judge. 

Actien  by  the  State,  on  the  relation  of 
John  H.  McNary,  District  Attorney  of  the 
Third  Judicial  District,  against  Ben  W.  01- 
cott,  as  Secretary  of  State.  From  the  Judg- 
meat,  defendant  appeals.  Beversed,  and  suit 
dismissed. 

W.  8.  ITRen,  of  Oregon  City,  a  E.  8. 
Wood,  of  Portland,  and  A.  M.  Crawford,  of 
Salem,  for  appellant  W.  T.  Slater,  of  Sa- 
lem, and  M.  h.  Pipes,  of  Portland,  for  re- 
spondent 

HcBRIDB,  X  This  is  a  suit  brought  by 
the  state  of  Oregon,  on  the  relation  of  John 
H.  McNary,  against  Ben  W.  Olcott,  secreta- 
Tj  of  state,  to  enjoin  the  defendant  from 
placing  upon  the  ballot  a  referendum  upon 
an  appropriation  for  the  benefit  of  the  State 
University. 
The  facts  set  forth  in  the  complaint  are 

'  substantially  the  same  as  alleged  in  Friend- 
ly T.  Olcott,  123.  Pac.  53,  and  need  not  be 
restated  here.    In  that  case  we  held  that  a 

'  private  citizen  could  not  bring  a  suit  of  this 
character,  and  dismissed  the  suit ;  and  there- 
after  this  suit  was  Instituted  upon  the  rela- 

'tion  of  the  district  attorney  of  the  Third 


Judicial  district,  ttavfng  for  Its  object  the 
same  relief  that  was  sought  in  the  former 
proceeding.  We  regard  It  as  settled  by  our 
former  opinion  that  the  fight  to  bring  a  suit 
to  enjoin  the  secretary  from  certifying  or 
printing  upon  the  oifldal  ballot  the  tlUe  or 
number  of  any  measure,  when  It  Is  shown 
to  be  not  legally  sufficient,  resides  In  the 
district  attorney,  and  we  will  not  further 
discuss  that  phase  of  the.  case. 

[1]  Section  3474,  L.  O.  L.,  provides  that, 
"on  a  showing  that  any  petition  filed  Is  not 
legally  sufficient,  the  cuurt  may  .enjoin  the 
secretary  of  state  and  all  other  officers  from 
certifying  or  printing  on  the  official  ballot 
for  the  ensuing  election  the  ballot  title  and 
numbers  of  such  measure."  On,  behalf  of 
defendant  It  Is. contended  that,  by  the  words 
"legally  sufficient,"  as  here  used.  It  is  jueant 
that  the  petition  shall  be  regula.r  upon  its 
face,  and  that.  If  a  petition,  regular  upon  Its 
face,  shall  be  presented,  the  court  cannot  go 
behind  Its  apparent  regularity  to  inquire  in- 
to Its  genuineness.  We  cannot  asseut  to  this 
view.  It  is  conceded  that  there  is  no  pow- 
er granted  to  the  secretary  of  state  to  call 
witnesses  and  examine  into  the  facts  to  de- 
termine the  validity  of  any  petition.  His 
powers  are  not  Judicial,  but  ministerial ;  and 
if  this  power  does  not  reside  In  the  courts  a 
petition,  consisting  wholly  of  forged  names, 
can  be  presented,  and  the  public  put  to  the 
expense  of  printing  the  measure  and  sub- 
mitting It  to  a  vote.  This  would  be  giving  a 
forced  and  unnatural  construction  of  the 
law  in  favor  of  fraud.  The  Legislature  nev- 
er contemplated  such  a  vicious  construction. 
We  are  of  the  opinion  that  by  the  term  "le- 
gally sufficient"  the  Legislature  meant  to  de- 
scribe a  valid  petition,  signed  by  legal  vot- 
ers, and  complying  substantially,  not  neces- 
sarily technically,  with  the  requirements  of 
the  law. 

[2]  It  Is  also  contended  that  the  filing  of 
the  petition  is  a  legislative  act,  and  conse- 
quently beyond  the  Jurisdiction  of  the  courts 
to  investigate;  but  this  contention  is  also 
unsound.  The  signing  and  filing  of  a  peti- 
tion is  a  matter  preliminary  to  the  legisla- 
tive act  It  is  that  which  calls  the  legisla- 
tive power  into  action.  It  is  more  a  legisla- 
tive act  than  the  placing  of  a  candidate's 
name  for  the  state  Legislature  npon  the  iml- 
lot  is  a  legislative  act  If  the  candidate  for 
legislative  honors  presents  a  petition,  sign- 
ed by  the  required  number  of  legal  voters, 
and  In  other  respects  complying  with  the 
law,  his  name  Is  entitled  to  go  upon  the  bal- 
lot If  the  partisan  of  a  referendum  meas- 
ure presents  a  like  petition,  the  measure  is 
entitled  to  go  uiwn  the  ballot  Any  «ther 
construction  would  place  it  in  the  power  of 
one  dishonest  person,  or  a  number  of  such, 
to  bold  up  and  delay  any  measure,  no  mat- 
ter bow  meritorious,  by  means  of  a  fraudu- 
lent petition.  By  this  means  the  whole  ma- 
chinery of  the  state  government  could  be 
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held  op.  The  coarts,  the  luyloms,  the  peni- 
tentiaries, the  various  state  Institutions, 
could  be  deprived  of  the  means  necessary  to 
sustain  their  existence  by  the  fraudulent  act 
of  one  or  a  few  persons.  Such  Is  not  the 
law. 

The  question  of  jurisdiction  being  settled, 
we  now  come  to  the  principal  questions  that 
constitute  the  gist  of  this  controversy: 

(1)  Are  the  petitions  In  such  form  as  to 
snbstantlally  comply  with  sections  3471, 
3472,  and  3473,  L.  O.  L.7  Such  sections,  so 
far  as  they  relate  to  the  matter  now  under 
consideration,  are  as  follows: 

"Sec.  3471.  Form  of  Initiative  Petition. 
The  following  shall  be  substantially  the  form 
of  petition  for  any  law,  amendment  to  the 
Constitution  of  the  state  of  Oregon,  city  or- 
dinance or  amendment  to  a  city  charter,  pro- 
posed by  the  Initiative: 

"Warning. 

"It  is  a  felony  for  any  one  to  sign  any  In- 
itiative or  referendum  petition  with  any  name 
other  than  his  own,  or  to  knowingly  sign  his 
name  more  than  once  for  the  measure,  or  to 
sign  such  petition  when  he  is  not  a  legal 
voter. 

"Initiative  Petition. 


"To  the  honorable 


-,  secretary 


of  state  for  the  state  of  Oregon  (or  to  the 
honorable ,  clerk,  auditor,  or  re- 
corder, as  the  case  may  b^  for  the  city  at 


-): 


"We,  the  undersigned  citizens  and  legal 
voters  of  the  state  of  Oregon  (and  of  the 

district  of ,  county  of ,  or  city 

of ,  as  the  case  may  be),  respectfully 

demand  that  the  following  proposed  law  (or 
amendment  to  the  constitution,  ordinance, 
or  amendment  to  the  city  charter,  as  the 
case  may  be),  shall  be  submitted  to  the  legal 
voters  of  the   state   of  Oregon   (district  of 

■ ,  county  of ,  or  city  of , 

as  the  case  may  be),  for  their  approval  or 
rejection  at  the  regular,  general  election,  or 
(regular  or  special  city  election),  to  be  held 

on  the day  of ,  A.  D.  19 — ,  and 

each  for  himself  says:  I  have  personally 
signed  this  petition;  I  am  a  legal  voter  of 
tbe  state  of  Oregon  (and  of  the  district  of 

. ,  county  of ,  city  of ,  as 

tbe  case  may  be) ;  my  residence  and  post  of- 
fice are  correctly  written  after  my  name. 

"Name    ,     Besldence    , 

Post  Office  — — .  (If  in  a  dty,  street  and 
number.) 

"(Here  follow  twenty  numbered  lines  for 
aignatures.) 

"Sec.  3472.  Every  such  sheet  for  petition- 
ers' signatures  shall  be  attached  to  a  full  and 
correct  copy  of  the  title  and  text  of  the 
measure  so  proposed  by  the  initiative  peti- 
tion: but  such  petition  may  be  filed  with 
ttie  secretary  of  state  in  numbered  sections 
for  convenience  In  handling,  and  referendum 
petitions  shall  be  attache^  to  a  full  and  cor- 

a26P.-20 


rect  copy  of  the  measure  on  which  the  refer- 
endum is  demanded  and  may  be  filed  in  num- 
bered sections  in  like  manner.  Not  more 
than  twenty  signatures  on  one  sheet  shall  be 
counted.  When  any  such  initiative  or  ref- 
erendum petition  shall  be  offered  for  filing, 
the  secretary  of  state,  in  tbe  presence  of  the 
Governor  and  the  person  offering  the  same 
for  filing,  shall  detach  the  sheets  containing 
the  signatures  and  affidavits  and  cause  them 
all  to  be  attached  to  one  or  more  printed 
copies  of  the  measure  so  proposed  by  initia- 
tive or  referendum  petitions;  provided,  all 
petitions  for  the  initiative  and  for  tbe  ref- 
erendum and  sheets  for  signatures  shall 
be  printed  on  pages  seven  Inches  in  width  by 
ten  Inches  In  length,  with  a  margin  of  one 
and  three-fourths  inches  at  the  top  for  bind- 
ing; if  tbe  aforesaid  sheets  shall  be  too 
bulky  for  convenient  binding  in  one  volume, 
they  may  be  bound  in  two  or  more  volumes, 
those  In  each  volume  to  be  attached  to  a 
single  printed  copy  of  such  measure ;  the  de- 
tached copies  of  such  measure  shall  be  de- 
livered to  the  person  offering  the  same  for 
filing.  If  any  such  measure  shall,  at  the 
ensuing  election,  be  approved  by  the  people, 
then  the  copies  thereof  so  preserved,  with 
the  sheets  and  signatures  and  affidavits,  and 
a  certified  copy  of  the  Governor's  proclama- 
tion declaring  the  same  to  have  been  approv- 
ed by  the  people,  shall  be  bound  together  in 
such  form  that  they  may  be  conveniently 
identified  and  preserved. 

"Sec.  3473.  Each  and  every  sheet  of  every 
such  petition  containing  signatures  shall  be 
verified  on  the  back  thereof,  in  substantially 
the  following  form,  by  the  person  who  cir- 
culated said  sheet  of  said  petition,  by  his 
or  her  affidavit  hereon  and  as  a  part  there- 
of: 

"State  of  Oregon,  County  of ,  sa.: 

"I,  ,   being   first   duly   sworn,   say: 

(Here  shall  be  legibly  written  or  typewritten 
tbe  names  of  the  signers  of  the  sheet),  sign- 
ed this  sheet  of  the  foregoing  petition,  and 
each  of  them  signed  his  name  thereto  in  my 
presence;  I  believe  that  each  has  stated  his 
name,  post  office  address  and  residence  cor- 
rectly, and  that  each  signer  is  a  legal  vot- 
er of  the  state  of  Oregon  and  county  of 
(or  of  the  city  of  — ,  as  the  case 


may  be). 

"(Signature  and  post  office  address  of  af- 
fiant) 

"Subscribed  and  sworn  to  before  me  this 
day  of ,  A.  D.  19 — . 


"(Signature  and  title  of  officer  before 
whom  oath  is  made,  and  his  post  office  ad- 
dress.) 

"The  forms  herein  given  -are  not  mcuida- 
tory  and  If  substantially  followed  In  any  pe- 
tition it  shall  be  sufficient,  disregarding  cler- 
ical and  merdy  technical  errors." 

(2)  Does  the  petition  contain  a  sufficient 
number  of  genuine  algnaturM  of  legal  rot- 
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ers  to  entltlle  the  petitioners  to  have  Che 
measure  placed  upon  the  ballot? 

The  sections  above  cited  prescribe  the  form 
of  petition  and  the  method  by  which  a  copy 
of  the  measure,  with  Its  title,  shall  be  at- 
tached; but  It  Is  especially  provided  that 
such  forms  "are  not  mandatory  and  If  sub- 
stantially followed  In  any  petition  it  shall 
be  sufficient." 

[3]  Section  3470,  L.  O.  li.,  prescribes  the 
form  of  a  referendum  petition.  Section  3472 
enacts  as  follows:  "Every  such  sheet  for  pe- 
titioners' signatures  shall  be  attached  to  a 
full  and  correct  copy  of  the  title  and  text  of 
the  measure  so  proposed  by  the  initiative  pe- 
tition." It  would  thus  appear  that  each 
sheet  is  to  be  regarded  as  a  separate  peti- 
tion, and  that  several  initiative  petitions 
might  be  attached  to  only  one  full  and  cor- 
rect copy  of  the  title  and  text  of  the  meas- 
ure so  proposed.  By  the  means  suggested, 
"every  such  sheet"  would  be  fastened  to 
each  other,  and  also  to  a  full  and  correct 
copy  of  the  title  and  text  of  the  initiative 
bill.  If,  however,  in  initiative  petitions  we 
should  adopt  the  strict  and  technical  rule 
that  "every  such  sheet"  must  liave  attached 
a  separate  copy  of  the  title  and  text  of  the 
measure  proposed,  so  that  there  must  be  as 
many  copies  thereof  as  there  are  of  the  pe- 
tition, a  ruling  to  that  effect'  could  have  no 
application  to  a  referendum  petition. 

Section  3472,  Id.,  contains  a  clause  as  fol- 
lows: "Referendum  petitions  shall  be  at- 
tached to  a  full  and  correct  copy  of  the 
measure  on  which  the  referendum  is  de- 
manded and  ,may  be  filed  in  numbered  sec- 
tions" (for  convenience  in  handling).  The 
use  of  the  plural  form  "petitions"  in  the  loA- 
guage  last  quoted,  and  the  omission,  there- 
from of  the  words  "every  such  sheet,"  as  em- 
ployed In  the  excerpt  first  hereinbefore  noted 
as  applicable  to  Initiative  petitions,  conclu- 
'sively  show  that  two  or  more  referendum 
petitions  may  be  attached  to  only  one  full 
and  correct  copy  of  the  measure  on  which 
th«  referendum  is  demanded. 

The  law  relating  to  direct  legislation  feleo- 
tions  does  not  contemplate  that  eiach  petition 
shall  have  printed  thereon  the  language 
constituting  the  form  recommended,  the  20 
nimibered  lines  for  signatures,  and  also  a  foil 
copy  of  the  title  and  text  of  the  measure 
proposed.  This  conclusion  results  from  an 
Examination  of  the  language  of  the  follow- 
ing clause:  "All  petitions  for  the  Initiative 
and  for  the  referendum  and  aheett  to"'  H9- 
naturei  shall  be  printed  on  pages  seven 
Inches  In  width  by  ten  inches  In  length." 
The  use  of  the  phrase  "and  sheets  for  sig- 
natures" indisputably  shows  that  such  sheets, 
though  duly  attached,  are  only  auxiliary  to 
the  petitions,  from  which  language  it  is 
clearly  to  be  Implied  that  a  full  and  correct 
copy  of  the  proposed  measure  need  not  be 
printed  on  the  petition. 

An  examination  of  the  sections  of  the  stat- 
ute referred  ttf  induce  the  condoslon  that 


subdivision  36  of  nutnbered  section  210  and 
subdivision  64  of  the  same  numbered  section 
of  the  referendum  petitions  comply  v^lth  the 
requirements  of  the  law  applicable  thereto; 
and  hence  they  are  valid,  and  the  names  of 
the  petitioners  thereon,  and  on  other  peti- 
tions of  similar  Import,  should  be  counted 
and  considered  In  determining  whether  or 
not  a  sufficient  number  had  subscribed  their 
names  to  cause  the  measure  to  be  referred 
to  the  people  for  their  action  at  the  coming 
election.  .  ' 

We  come  now  to  consider  the  question  of 
the  genuineness  of  the  signatures  to  the  pe- 
titions. The  origin  of  the  movement  to  refer 
the  measure  in  question  is  not  altogether 
creditable  to  its  promoters.  The  State  Uni- 
versity is  located  at  the  city  of  Eugene,  In 
Lane  county..  Certain  citizens  of  the  soutl*- 
ern  portion  of  the  county,  including  the  city 
of  Cottage  Grove,  were  desirous  of  being  in- 
corporated Into  a  new  county,  with  Cottage 
Grove  as  Its  county  seat.  This  was  strenu- 
ously opposed  by  the  citizens  of  the  nortb- 
em  part  of  the  county,  and  particularly  by 
those  of  Eugene,  and  the  measure  was  defeat- 
ed. As  a  matter  of  retaliation,  or,  perhaps, 
to  convince  the  citizens  of  Eugene  that  their 
dty  and  Its  ^Institutions  would  be  better  off 
without  Cottage  Grove  in  the  same  county, 
this  movement  was  inaugurated.  That  there 
was  no  general  and  spontaneous  desire  on 
the  part  of  the  general  public  to  withhold  the 
appropriation  from  the  University  soon  be- 
came apparent,  and  the  promoters  were  com- 
pelled to  employ  an  attorney  to  secure  the 
necessary  signatures.  This  in  Itself  was  not 
an  unusual  course,  as  It  is  difficult  to  find 
citizens  who  are  so  devoted  to  their  prin- 
ciples as  to  be  willing  to  circulate  siich  peti- 
tions without  compensatlcm.  They  employed 
Mr.  Parkinson  of  Portland,  who  undertook  to 
procure  such  signatures  for  Z^t  cents  a 
name.  He  employed  a  large  number  of  cir- 
culators, 'Who  went  forth  Into  the  highways 
and  byways  to  procure  signatures.  Seven 
'of  these,  at  least,  devised  an  easy  method  of 
earning  their  money.  They  would  get  to- 
gether and  pass  their  petitions  around,  each 
signing  tL  few  names  in  a  disguised  hand, 
thus  minimizing  the  chance  of  detection. 
These  forgeries  were  clearly  proved,  mostly 
by  the  admissions  of  the  parties  upon  the 
trial  of  the  case  of  Friendly  v.  Olcott,  the 
testimony  in  which  case  was,  "by  stipulation, 
used  In  the  case  at  bar.  In  tne  present  case 
these  signatures  are  admitted  by  the  plead- 
ings to  be  forgeries,  though  they  were  filed 
In  the  secretary's  office  as  part  of  the  origin- 
al petition.  Other  signatures  to  the  number 
of  800  were  discovered  by*  Mr.  Parkinson  to 
be  forgeries,  and  were  eliminated  from  the 
petitions  before  filing.  The  petition  as  fllefl 
contained  13,716  names.  Of  these  it  Is  ad- 
mitted that  3,778  are  forgeries,  perpetrated 
by  dishonest  circulators. 

[4]  In  addition  to  these,  we  find  that  the 
petitions  circulated  by  Tburber,  Mathews, 
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Dirk,  Wolwein,  and  Rabies,  alias  Wallace, 
contain  such  eridence  of  forgerlest  perpetrat- 
ed either  by  the  circulators,  or  with  their 
connlTance,  that  the  prima  facie  case  made 
by  the  affidavits  of  these  circulators  la  favor 
of  the  genuineness  of  these  petitions  Is  over- 
come, putting  the  burden  of  proof  upon  the 
defendant  to  establish  the  genuineness  of 
each  signature;  and,  as  this  has  not  been 
done,  we  reject  all  the  signatures  on  these  pe- 
titions, amounting  in  the  a^regate  to  1,183 
names,  although  it  Is  probable  that  many 
names  on  such  petitions  are  genuine. 

We  have,  with  much  labor,  gone  over  all 
the  other  names  on  the  petition  as  filed, 
viewing  It  in  the  light  of  the  testimony  of 
experts  and  detectives  in  regard  to  the  gen- 
uineness of  the  signatures  and  the  residence 
of  the  parties.  In  several  Instances  the  tesr 
tlmony  of  experts  as  to  forged  signatures  Is 
contradicted  by  the  parties  themselves,  who 
appear  In  court  -and  swear  that  the  alleged 
forgeries  are  their  genuine  signatures.  While 
we  do  not  question  the; motives  of  these  ex- 
perts, and  believe  that  their  Intention  was 
to  state  the  exact  truth,  these  mistakes, 
which  have  been  proved,  cause  us  to  hesi- 
tate and  be  cautious  in  receiving  their  testi- 
mony. The  testimony  of  the  detectives  as  to 
the  fact  that  certain  persons  signing  i>etl- 
tlons  were  not  found,  and  were  unknown  at 
the  place  given  by  them  as  a  residence,  Is 
largely  hearsay,  and  for  that  reason  was  in- 
admissible,, and  In  several  instances  It  is 
shown  to  be  inaccurate,  though,  no  doubt, 
honestly  given.  We  are  convinced,  however, 
that  there  are  spurious  and  forged  names  on 
several  of  the  petitions;  but  the  evidence  does 
not,  In  our  opinion,  establish  the  fact  that 
such  names  were  so  placed  by  the  circula- 
tors, or  with  their  connivance.  It  would  be 
almost  impossible  to  circulate  a  petition  con- 
taining so  great  a  number  of  signatures  in 
a  dty  like  Portland  without  some  fictitious 
names  being  placed  upon  it  As  the  circula- 
tor of  a  petition  Is  the  agent  of  the  signer, 
and  his  oath  is  the  only  evidence  of  the  gen- 
uineness of  the  signature,  it  follows  as  a  mat- 
ter of  course  that,  where  he  Is  shown  to  have 
acted  fraudulently,  the  value  of  his  verifica- 
tion Is  destroyed,  and  tbe  petition  must  fall, 
unless  the  genuine  signatures  are  affirma- 
tively shown.  But,  In  the  absence  of  evi- 
dence of  intentional  fraud  or  guilty  knowl- 
edge on  the  part  of  the  circulator.  It  would 
be  an  unjust  rule  to  deprive  the  honest  sign- 
er of  bis  right  to  have  his  signature  counted, 
merely  because  some  disqualified  person  sign- 
ed, or  because  some  person,  without  the 
knowledge  of  the  circulator,  affixed  a  fictl- 
tions  name,  or  gave  a  fictitious  address. 

[6]  A  careful  scrutiny  of  all  the  testimony 
by  the  experts  and  detectives  convinces  us 
that  there  are,  In  addition  to  the  signatures 
already  held  to  be  invalid,  936  names  which 
are  either  fictitious  or  absolute  forgeries, 
and  should  therefore  be  stricken  from  tbe 
petitions,  since  it  Is  the  business  of  the  cir- 


culator to  see  that  the  proper  address  Is 
placed  upon  the  petition.  This  includes 
those  names  where  false  or  Incorrect  address- 
es have  been  given.  In  addition  to  this, 
there  are  205  names  appearing  upon  the  pe- 
titions which  are  not  Included  In  the  verifi- 
cations, and  for  that  reason  will  have  to  be 
eliminated.  We  believe  thia  leaves  7,613 
names  upon  the  petitions  which  have  not 
been  successfully  attacked. 

It  Is  claimed  that  there  is  evidence  that 
Mr.  Parkinson  was  aware  of  these  forgeries; 
and  that,  as  he  acted  as  agent  of  the  pro- 
moters of  this  referendum,  and  presented 
for  filing  a  petition  containing  a  large  num- 
ber of  fraudulent  names,  the  whole  petition 
should  be  rejected  as  a  forged  document. 
We  do  not  think  the  evidence  shows  that  he 
was  in  any  way  cognizant  of  the  fact  that 
forged  names  were  upon  the  petition  when 
presented,  but  that,  on  the  contrary,  he  sup- 
posed that  all  forged  names  had  been  elimi- 
nated. It  probably  would  have  been  better 
If  be  had  refused  to  become  an  assistant  of 
people  who  were  Initiating  a  campaign  tff 
spite  against  a  rival  town,  and  it.  is  evident 
that  he  was  not  careful  in  the  selection  of 
his  circulators,  and  allowed  some  of  them 
to  impose  upon  his  good  nature  and  credul- 
ity, and  for  this  he  Is  censurable;  but  It  ap- 
pears fairly  probable  that  when  he  presented 
the  petition  he  believed  that  he  was  filing 
a  paper  from  which  fraudulent  signatures 
had  been  eliminated. 

It  requires  6,135  signatures  to  place  this 
measure  Upon  the  ballot,  and  we  therefore 
bold  that  It  Is  entitled  to  be  so  placed. 
Many  details  of  the  evidence  are  not  dis- 
cussed in  this  opinion,  not  because  they  have 
been  overlooked,  for  they  have  been  care-  ■ 
fully  weighed  and  examined,  bat  because  the 
time  within  which  this  measure  must  ap- 
pear In  the  voters'  pamphlet  Is  now  drawing 
near  its  dose,  and  to  consume  it  by  the  edi- 
torial work  of  preparing  a  more  extended 
opinion  might  prevent  friends  and  opponents 
of  the  measure  from  discussing  its  merits  to 
that  document. 

The  decree  of  the  drcnlt  court  will  be  re- 
versed and  the  suit  dismissed. 

BURNETT,  J.,  concurs  only  in  the  result 
of  this  opinion; 

EAKIN,  C.  X  (dissenting).  I  disagree 
with  the  opinion  on  but  one  question:  As  to 
the  form  of  the  petition  in  referendum  cases. 
I  am  of  the  opinion  that  every  sheet  con- 
taining blank  lines  for  signatures  must  con- 
tain the  petition. 

Section  3470,  I/.  O.  L.,  which  gives  the 
form  for  tbe  petition  for  referendum,  pro- 
vides: 

"Warning.  It  is  a  felony  for  any  one  to 
sign  any  initiative  or  referendum  petition 
with  any  name  other  than  his  own,  or  to 
knowingly  sign  his  name  more  than  once 
for  the  same  measure,  or  to  sign  such  peti- 
tion when  he  is  not  a  legal  voter. 
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•Petition  for  Referendum. 

"To  the  honorable ,  secretary 

of  state  for  the  state  of  Oregon  (or  to  the 
honorable clerk,  auditor,  or  re- 
corder, as  the  case  may  be,  of  the  city  of 


-): 

"We,  the  undersigned  citizens  and  legal 
voters  of  the  state  of  Oregon  (and  the  dis- 
trict of  ,  county  of  ,  or  city  of 

,  as  the  case  may  be),  respectfully  or- 
der that  the  Senate  (or  House)  Bill  No. 
,  entitled  (title  of  act,  and  if  the  pe- 
tition is  against  less  than  the  whole  act,  then 
set  forth  here  the  part  or  parts  on  which 
the   referendum   Is   sought),   passed  by   the 

Legislative  Assembly  of  the  state  of 

Oregon,  at  the  regular  (special)  session  of 
said  Legislative  Assembly,  shall  be  referred 

to  the  people  of  the  state  (district  of , 

county  of  ,  or  city  of ,  as  the 

case  may  be),  for  their  approval  or  rejection, 
at  the  regular  (special)  election  to  be  held 

on  the ■  day  of ,  A.  D.  19^ — ,  and 

eaph  for  himself  says:  I  have  personally 
signed  this  petition;    I  am  a  legal  voter  of 

the  state  of  Oregon,  and  (district  of , 

county  of ,  city  of ,  as  the  case 

may  be);  my  residence  and  post  office  are 
correctly  written  after  my  name. 

"Name    ,    Residence    , 

Post  office . 

"(Here  follow  twenty  numbered  lines  for 
signatures.)" 

Section  3471,  providing  for  the  form  of  the 
Initiative  petition,  which  Is  set  out  in  the 
opinion,  does  not  provide  for  the  .designation 
of  the  law  submitted,  thereby,  other  than 
"the  following  prop<>sed  law."  In  the  ref- 
erendum form  of  petition.  It  contemplates 
tliat  the  number  of  the  bill  and  its  title 
stiall  be  given;  but  by  section  3472  It  is  pro- 
vided that  every  such  sheet  for  petitioners' 
signatures  shall  be  attached  to  a  fuU  and 
correct  copy  of  the  measure  proposed  by  the 
Initiative;  and  that  referendum  petitions 
shall  be  attached  to  a  full  and  correct  copy 
of  the  measure  on  which  the  referendum  is 
demanded.  The  vital  ouestioa  Is,  Must  the 
petition  be  printed  on  every  sheet  presented 
for  petitioners'  signatures?  and  not  whether 
every  sheet  must  have  attached  thereto  a 
copy  of  the  measure.  The  language  and 
purpose  of  the  two  forms  are  identical  in 
this  regard,  and  cannot  be  distinguished, 
namely,  the  form  of  petition  Is  given,  and 
It  is  stated,  "here  follow  twenty  numbered 
lines  for  signatures,"  that  Is,  form  for  20 
names  on  every  sheet  with  the  petition;  and 
the  evident  purpose  of  this  requirement  in 
both  cases  is  to  prev^pt  the  possibility  of 
securing  signatures  to  blank  sheets  and  aft- 
erwards attaching  them  to  a  petition.  It  is 
Intended  as  an  assurance  that  the  registered 
voter  will  have  under  his  eye,  as  a  part  of 
the  sheet  on  which  he  places  his  name,  the 
warning,  as  well  as  the  measure  to  which 
he  Is  subscribing.    This  whole  act  is  brist- 


ling with  precautions  against  fraud  In  Its 
use,  and  this  Is  the  most  important  of  them 
— the  assurance  that  the  man,  who  writes 
his  name  as  one  of  the  20  on  the  sheet,  signs 
the  petition. 

These  sheets  came  to  the  secretary  of  state 
In  sections  of  five  Or  ten  separate  sheets,  to 
each  section  of  which  Is  attached  the  peti- 
tion; and  it  is  not  in  the  power  of  the  secre- 
tary to  know  whether  they  were  in  that 
form  when  signed.  A  large  majority  of  these 
sections  has  the  petition  printed  on  every 
sheet;  but  there  are  5,000  signatures  pre- 
sented on  sheets  that  were  otherwise  blank, 
except  the  printed  heading,  "Name,"  "Resi- 
dence," "Post  office." 

The  main  argument  of  defendant  In  favor 
of  this  form  of  petition  Is  the  impossibility, 
in  many  instances, '  of  printing  the  title  of 
the  act,  on  account  Of  its  lengtii,  on  a  sheet 
7x10  inches,  leaving  room  for  20  signatures. 
But  this  objection  Is  without  merit,  as  It  Is 
stated  In  section  3474  that  these  forms  are 
not  mandatory,  and,  if  substantially  follow- 
ed, It  shall  be  sufficient.  Therefore  a  short 
synopsis  of  the  title  or  the  number  of  the 
bill  alone  would  be  a  substantial  compliance 
with  the  resolution,  as  the  sheets  must  be 
attached  to  the  copy  of  the  measure,  as  In 
the  referendum  petitions.  But  it  is  not  a 
substantial  compliance  with  the  forms  given 
to  have  the  petition  on  one  she^t  and  the 
signatures  on  a  separate  sheet;  and  the 
names  on  all  such  sheets  should  'be  stricken 
out. 

It  was  conceded  at  the  argument  that  If 
the  names,  contained  on  sheets  not  having 
the  petition-  upon  them,  are  discarded,  the 
plaintiff  must  prevail;  therefore  the  deteree 
should  be  affirmed. 


TAFPE  V.    SMYTH   et  al. 
(Supreme  Court  of  Oregon.     July  9,  1912.) 

1.  Appeal  AND  Ebrob  (|  237*)  —  Objection 
Below — Bindings— Review. 

Findings  of  fact  by  the  trial  court  on  ail 
disputed  queationa  in  issue  will  not  be  disturb- 
ed on  appeal  unless  the  bill  of  exceptions  shows 
that  application  was  made  to  It  for  further  or 
different  findings,  and  that  the  request  was  de- 
nied. 

[Ed.  Note.— For  other  cases,  see  Api>eal  and 
Error,  Cent  Dig.  {|  1386-1388;  Dec.  Dig.  i 
237.»] 

2.  Appeal  and  Errob  ({  1052*)  — Habuless 
Error  —  Erroneous  Admission  or  Evi- 
dence. 

Tl}e  action  of  the  court  trying  a  case  with- 
out a  jury,  in  admitting  over  objection  and  ex- 
ception evidence  which  it  thereafter  determined 
was  incompetent,  is  not  prejudicial. 

[Kd.  Note.— For  other  cases,  see  Appeal  and 
Error.  Cent.  Dig.  IS  4171-4177;  Dec.  Dig.  \ 
1052.»] 

3.  Appeal  and  Error  (f  839*)  —  Questions 
Reviewable — Poweb  of  Supbeme  Court — 
"Trial  De  Novo." 

Under  Const,  art.  7,  |  3,  as  amended  No- 
vember 8,  1910  (L.  O.  I/,  p.  xxiv),  requirinK 
the   Supreme   Court   on    appeal,    where    either 
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party  has  attached  to  th«  bill  of  exceptions  the 
wliole  testimony,  to  dirtct  the  proper  ^adg- 
ment,  provided  it  can  determine  what  judg- 
ment should  be  entered,  the  Supreme  Court  on 
appeal,  where  the  \vhole  testimony  is  attached 
to  the  bill  of  exceptions,  mnst  examine  the  ev- 
idence and  affirm,  modify,  or  reverse  the  judg- 
ment as  is  required  in  appeals  in  suits  in  equi- 
ty, except  that  in  an.  action  at  law  the  court 
Will  only  consider  errors  properly  assigned,  but 
snch  levlew  is  not  a  trial  de  novo  which  im- 
plies a  re-examination  of  the  original  evidence 
as  if  no  previous  hearing  had  occurred. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error.  Cent  Dig.  !l  2915,  3279-3300;  Dec. 
Dig.  I  8S&.* 

For  other  definitions,  see  Words  and  Phras- 
es, TOK  8,  p.  7108.]  ' 

4.   APPEAL    AND    EbROR    (S    80*>— 'JiTUOlRNTS 

iteViEWABLS— Final  "Juoomsnt." 

A  judgment  which  determines  the  issues 
involved  in  six  of  the  seven  causes  of  action  is 
a'  final  judgment  and  appealable  nnder  L.  0^ 
L.  I  54a 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  §§  429,  432,  450,  «i6,  457, 
4§i-509;   Dec.  Dig.  §  80.* 

For  other  definitions,  see  Words  and  Phras- 
es, Tol.  3,  pp.  2774-2798;  vol.  8,  p.  7663.] 

6.'  Appeal  and  Errob  (S  839*)  —  Questions 
'Reviewable  —  JtntiSDiCTiON    of    Supbeiie 

CO0BT. 

Where  an  appeal  is  talcen  from  a  judgment 
determining  six  of  the  seven  causes  of  action 
alleged,  rendered  on  the  court  mailing  findings 
of  fact  on  such  six  issues,  but  omitting  to  make 
any  findings  on  the  remaining  issue,  the  Su- 
preme Court,  under  Const,  art.  7,  I  3,  as 
amended  November  8,  1910  (L.  O.  L.  p.  xxiv), 
must  examine  the  entire  testimony  given  at  the 
tdal,  segregating  the  part  applicable  to  the 
canse  of  action  on  which  i)o  finding  was  made, 
apd  make  a  conclusion  of  fact  in  relation  there- 
to. 

IE6.  Note. — For  other  cases,  see  Atipeal  and 
tkrot.  Cent.  Dig.  H  £915,  327&-3300;  Dec. 
tttg.  |.8a9.»] 

6.  EaSBUKNTS  ({  26*)— COMFENSAiTION. 

Plaintiff  permitted  defendants,  engaged  in 
constructing  a  Canal,  to  lay  on  his  premises  un- 
derground pipes  to  his  water  tank,  and  to  use 
water,  for  itnich  defeAdabtk  agreed  to  pay  $1 
per  day.  Defendants  subsequently  discontinued^ 
the  use  of  plaintifiTs  tank  and  disconnected 
their  pipes  therefrom.  Thereafter  plaintiff  no- 
tified defendants  that  he  would  demand  as 
lental  $2.50  per  day  from  the  date  of  the  no- 
tice for  the  use  of  the  water  tank  and  bis  land 
for  conveying  water  through  the  pipes.  De- 
fe&dants  made  no  response  to  the  notice,  and 
permitted  the  pipes  to  remain.  Held,  that 
plaintiff  was  not  entitled  to  compensation  for 
the  use  of  his  land  by  defendants  after  such 
notice. 

[Ed.  Note. — For  other  cases,  see  Easements, 
Cent  Dig.  if  72%-74,  80-82;   Dec.  Dig.  {  26.*] 

7.  Costs  (S  233*)— Afpeai>-Liabilitt. 

Where  the  correct  conclusion  was  reached 
by  the  trial  court,  though  it  failed  to  make  a 
finding  of  fact  on  one  issue,  the  defeated  par- 
ty, though  obtaining  on  appeal  a  finding  of  fact 
as  to  such  issue,  was  liable  for  the  costs. 

[Ed,  Note. — For  other  cases,  see  Costs,  Cent 
Dig.  ii  844-891,  929;   Dec  Dig.  |  233.*1 

Burnett,  J.,  dissenting  in  part. 

Appeal  from  Olrcnit  Court,  Multnomab 
County;    J.  P.  Kavanaugb,  Judge. 

Action  by  I.  H.  Taffe  against  Sidney 
Smyth  and  anotber,  partners  doing  business 
under    the  firm  name    of   Smyth    &    Jones. 


From  an  order  granting  InsuflBcient  relief j" 
plalntMF  appeals.     A£5rmed. 

This  is  an  action  by  I.  H.  Taffe  against 
Sidney  Smyth  and  W.  N.  Jones,  partners  as 
Smyth  &  Jones,  to  recover  money.  Seven 
separate  causes  of  action  are  set  forth  In 
the  complaint  wbereln  facts  are  alleged  from 
wbicb  .It  was  asserted  that  there  was  due 
from  defendants  to  plalntifC  on  the  several 
causes  sums  as  follows:  First,  1398.08 ;  sec- 
ond, $141.60;  third,  $526;  fourth,  $365; 
fifth,  $715;  sixth,  $700;  and  seventh,  $120 
— amounting  to  $2,964.68,  on  account  of 
which  there  was  credited  $678.50,  thus  leav- 
ing due  $2,286.18,  for  which  Judgment  was 
demanded.  The  answer  denied  that  either 
of  the  sums  thus  stated  was  owing,  but  ad- 
mitted the  validity  of  parts  of  the  causes 
of  action,  and  tliat  there  was  due  thereon 
sums  of  money,  to  wit:  First,  $205.58;  third, 
$37.50;  fourth,  $30;  sixth,  $50;  and  sev- 
enth, $10— aggregating  $333.08.  AU  liability 
on  the  second  and  fifth  causes  was  denied. 
For  a  further  defense  and  by  way  of  coun- 
terclaim, the  answer  alleged  facts  showing 
that  defendants  were  entitled  to  a  credit  on 
account  of  certain  Items,  setting  forth  a  list 
thereof,  amounting  to  $1,209.94  Instead  of 
$678.50  as  admitted  in  the  complaint  Judg- 
ment was  demanded  by  defendants  for 
$854.36,  or  for  $22.50  less  than  appeared 
from  their  statement  of  the  account. 

The  reply  having  put  In  issue  the  allega- 
tions of  new  matter  In  tlie  answer,  the  cause 
was  tried  without  a  Jury,  and,  from  the  tes- 
timony taken,  findings  of  fact  were  made  In 
favor  of  plaintiff  upon  tlie  several  causes  of 
action  as  follows:  First,  $225.58;  second, 
$95.60;  third,  $300;  fourth,  $40}  fifth, 
$ ;  sixth,  $150;  and  seventh,  $40 — ag- 
gregating $851.18.  The  court  further  found 
that  defendants  were  entitled  to  $1,099.90 
as  a  credit  on  account  of  all  the  causes  of 
action,  from  which  sum  was  deducted  $851.18 
that  was  found  to  be  owing  from  them  to 
plaintiff,  thereby  leaving  due  from  bim  tr 
them  the  remainder,  or  $248.72,  for  whicL 
Judgment  was  given,  and  be  appeals. 

B.  S.  Huntington,  of  Portland  (Huntington 
&  Wilson,  of  Portland,  on  the  brief),  for  ap- 
pellant S.  B.  Huston,  of  Portland,  for  re- 
spondents. 

MOORE,  J.  (after  stating  the  facts  as 
above).  [1]  It  is  maintained  by  plaintiff's 
counsel  that  no  evidence  was  received  tend- 
ing to  support  several  findings  of  fact  as 
made,  and,  such  being  the  case,  errors  were 
committed  in  these  respects.  When  an  ac- 
tion is  tried  by  stipulation  without  tbe  in- 
tervention of  a  Jury,  and  from  the  evidence 
received  findings  of  fact  are  made  upon  all 
tbe  disputed  questions  to  which  the  parties 
in  tbe  pleadings  have  narrowed  their  re-' 
spective  allegations,  such  conclusions  will 
not  be  disturbed  on  appeal  unless  It  satis-' 


•For  other  cases  ie«  same  topic  and  iection  NUMBBR  In  Sec.  Dig.  &  Am.  Dig.  Key-No.  Series  A  Rep'r  Indexes 

Digitized  by  ^OOQ IC 


810 


125  PACIFIC  BBPOKTBB 


(Pr. 


faetorlly  appears,  from  an  Inqicctloii  of  the 
bill  of  exceptions,  tbat  application  was  made 
to  the  trial  court  for  further  or  dlfterent 
findings,  and  the  request  therefor  denied. 
Hlcklln  T.  McClear,  18  Or.  126,  22  Pac.  1057 ; 
Dmatllla  Irrigation  Co.  t.  Bamhart,  22  Or. 
389,  30  Pac.  37 ;  McClung  y.  McFberson,  47 
Or.  73,  81  Pac.  667,  82  Pac.  13. 

In  the  case  at  bar  no  exception  was  tak- 
en to  any  of  the  findings,  or  motion  tnade 
to  set  either  of  them  aside,  nor  was  any- 
other  finding  submitted  with  a  request  that 
it  be  adopted  In  lien,  of  any  conclusion  of 
fact  that  was  reached.  If  any  error  was 
committed  as  alleged,  the  action  of  the  trial 
conrt  In  that  respect  is  unavailing. 

[2]  l^he  defendant  Jones  on  direct  exam- 
ination was  asked  by  his  counsel  if  be  had 
ever  made  any  objection  to  a  written  state- 
ment of  account  submitted  by  the  plaintiff, 
and  replied:  "No,  I  never  did.  Q.  Why 
not?"  An  objection  to  the  inquiry,  on  the 
ground  that  It  was  incompetent,  having  been 
overruled  and  an  exception  allowed,  the  wit- 
ness answered:  "When  we  first  went  to  Cel- 
ilo  we  were  told  that  we  would  have  trouble 
with  Mr.  TaflTe  before  we  got  out  of  there." 
Plalntlirs  counsel,  interrupting,  moved  to 
strike  out  the  answer,  whereupon  defend- 
ant's counsel  stated :  "I  want  to  show  that 
be  was  warned,  which  is  the  reason  why  he 
did  not  object  to  this  bill."  The  court  there- 
upon remarked:  "Well,  I  will  admit  the  evi- 
dence and  consider  it  on  the  motion  to 
strike."  To  this  ruling  an  exception  was 
taken.  The  witness,  continuing,  said:  "It 
was  represented  to  xa  that  Mr.  Taffe  loved 
a  lawsuit;  and  had  than  'all  the  time,  and 
of  course  we  wanted  to  avoid  a  lawsuit  as 
long  as  possible,  and  for  that  reason  we  did 
not  object  to  what  I  considered  his  preposter- 
otiB  charges  nntll  after  we  had  finished  work 
np  there." 

The  testimony  ttans  qnoted,  the  objections 
interposed,  the  statements  of  respective  coun- 
sel relating  to  the  matter,  and  the  exceptions 
noted,  are  practically  repeated  in  respect  to 
the  testimony  of  the  defendant  Smyth  on 
the  same  subject  In  nilng  on  objections  to 
questions  submitted  to  Smyth,  the  conrt  ob- 
served: "I  do  not  believe  that  testimony  is 
competent  •  •  •  ,  1  admitted  it  on  the 
part  of  the  other  witness,  and  I  will  admit 
it  now,  although  I  have  my  doubts  about  it 
It  would  seem  to  -  me.  rather  it  should  be  -  a 
reason  why  they  should  object  to  It  at  once" 
— referring  to  plaintiff's  bUl  of  items  which 
had  been  tendered  to  the  defendants. 

In  the  trial  of  an  action  without  a  Jury, 
the  admission,  oyer  objection  and  exception, 
of  Immaterial  evidence  cannot  Injure  a  party 
nnless  he  is  prejudiced  thereby.  The  court 
having  stated  that  the  testimony,  the  receipt 
of  which  is  complained  of,  was  not  consid- 
ered competent  such  comment  rebuts  any  in- 
ferenoe  tbat  the  sworn  declarations  of  the 
wltnenet  tended  in  anjr  manner  to  Induce 


the  findings  of  fact  tbat  were  made.  The 
plaintiff  was  evidently  not  prejudiced  in  any 
manner  by  the  admission  of  such  testimony. 

It  will  be  remembered  that  no  finding  of 
fact  was  made  on  the  issue  Involved  in  the 
fifth  cause  of  action.  The  complaint  relat- 
ing thereto  avers  in  effect  that,  at  the  spe- 
cial instance  and  request  of  the  defendants, 
the  plaintiff  permitted  them  to  lay  and  main- 
tain on  his  premises  water  pipes  and  to  use 
in  connection  therewith  his  water  tank  from 
November  25,  1907,  to  September  10,  1908,  at 
$2.60  per  day,  amounting  to  $716,  no  part 
of  which  bad  been  paid  except  $678.60  here- 
inbefore referred  to  as  the  sum  to  be  cred- 
ited on  the  entire  account  The  answer  to 
this  part  of  the  complaint  admitted  that 
during  the  time  specified,  defendants  bad 
some  pipes  buried  on  plaintiff's  land,  but  de- 
nied tbat  his  tank  was  used  for  any  part  of 
such  time,  or  that  they  agreed  to  give  $2.50 
per  day  or  any  other  sum,  or  promised  to 
pay  $716  or  any  other  amount  for  the  privi- 
lege alleged. .  For  a  further  defense  to  such 
cause  of  action,  the  answer  stated  in  sub- 
stance that  the  pipes  under  ground  do  not 
interfere  with  plaintiff's  use  of  the  premises, 
and  that  such  conduits  are  the  pipes  refer- 
red to  in  paragraph  2  of  the  fourth  separate 
cause  of  action;  and  denied  that  no  other 
payments  have  been  made  than  as  alleged, 
but  averred  that  defendants  had  fully  paid 
plaintiff  for  such  use  prior  to  the  commence- 
ment of  this  action.  The  paragraph  thus 
adverted  to  charges  a  use  by  the  defend- 
ants of  the  same  property  from  November 
25,  1906,  to  November  26, 1907,  at  the  agreed 
price  of  $366;  no  part  of  which  had  been 
paid  except  the  sum  stated  as  a  credit  on  the 
entire  account  The  reply  denied  the  allega- 
tions of  new  matter  teHtalned  In  this  part 
of  tbe  answer, 

[3]  Mo  finding  of  fact  having  been  made 
upon  the  material  Issue  involving  the  sum 
of  $715  as  set  forth  in  the  fifth  cause  of  ac- 
tion, the  failure  in  this  respect  under  the 
rule  formerly  prevailing,  would  not  only  have 
necessitated  a  reversal  of  the  Judgment  but 
required  tbe  cause  to  be  remanded  for  a 
new  trial.  Henderson  v.  Reynolds,  67  Or. 
186,  110  Pac.  979;'  Darling  v.  Miles,  67  Or. 
593,  111  Pac.  702,  112  Pac.  1084.  Section  8 
of  article  7  of  the  Constitution  was  amended 
November  8,  1910,  and,  as  far  as  material 
herein,  reads  as  follows:  "Until  otherwise 
provided  by  law,  upon  appeal  of  any  case  to 
the  Supreme  Court,  either  party  may  have 
attached  to  the  bill  of  exceptions  the  whole 
testimony,  the  Instructions  of  the  court  to 
tbe  Jury,  and  any  other  matter  material  to 
the  dedsion  of  the  appeal.  If  the  Supreme 
Court  shall  be  of  tbe  opinion,  after  oonaid- 
eration  of  all  the  matters  thus  submitted, 
that  the  Judgment  of  the  court  ..appealed 
from  was  such  as  should  have  been  rendered 
in  the  case,  such  Judgment  shall  be  affirmed 
notwithstanding  any  error  oommitted  dwiog 
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tbe  trial  or^  If,  to  any  reftpect,  the  Jwdgment 
Appealed  from  shonld  be  changed,  and  the 
Supreme  Court  shall  be  of  the- opinion  that 
It  can  determine  what  jud^nent  should  have 
been  entered  In  tiie  oourt  below.  It  shall  di- 
rect such  jadgment  bo  be  entered  in  the 
8a  me  manner  and  with  like  effect  as  decrees 
are  now  entered  in  equity  -  cases  on  appeal 
to  the  Supreme  Court."    1  L.  O.  h.  p.  xxlv. 

It  has  not  been  "otherwise  provided  by 
law"  that  any  change  in  the  praetioe  on  ap- 
peal should  be  inaugurated,  differing  from 
that  prescribed  in  the  amendment  quoted. 
This  alteration  lit  the  fundamental  law  was 
evidently  induced  by  an  earnest  desire  on 
the  i>art  of  the  Electors  of  Oregon  to  pro- 
mote the  peace  of  society  by  having  all  con- 
troversies in  Judicial  tribunals  ultimately  de- 
termined at  only  one  trial  In  the  circuit 
court,  and  one  review  of  a  judgment  on  ap- 
iwal  to  the  Supreme  Court  To  effectuate 
this  purpose,  it  is  essential  that,  when  from 
an  examination  of  the  entire  testimony  given 
at  the  trial  of  an  action,  of  the  instructions 
of  the  court  to  the  Jury  and  of  other  materi- 
al matters.  It  is  possible  for  the  Supreme 
Court  on  appeal  to  determine  the  Issues  In- 
volved, the  amended  organic  act  demands  a 
final  conclusion  of  the  matter.  Nor  to  such 
a  review  a  trial  de  novo,  for  that  term  Im- 
plies a  re-examlnatlon  at  which  original  evi- 
dence may  be  received  as  If  no  previous 
■hearing  had  ever  occurred,  and  such  trial 
applies  only  to  appeals  from  Judgments  ren- 
dered In  the  county  court  and  in  Justices' 
courts.  The  statute  regulating  these  mat- 
ters r^ds  as  follows:  "Upon  an  appeal 
from  k  Judgment,  the  same  shall  be  reviewed 
as  to  questions  of  law  appearing  upon  the 
transcript,  and  shall  only  be  reversed  or 
modified  for  errors  substantially  affecting 
the  rights  of  the  appellant;  but  upon  an 
appeal  from  the  Judgment  of  a  county  court 
or  justice's  court,  the  action  shall  be  tried 
anew,  upon  substantially  the  Issues  tried  in 
the  court  below;  and  upon  an  iappeal  from  a 
decree  given  to  iny  court  the  suit  shall  be 
tried  anew  upon  the  transcript  and  evidence 
aecompanytog  It."  L.  0.  !>.  |  656.  It  will 
be  remembered  that  the  kmended  organfd  act 
declares  that,  "if,  to  any  respect,  the  jut^- 
ment  appealed  from  should  be  changed,  and 
the  Supreme  Court  shall  be  of  the  opinion 
that  it  can  determine  what  Judgment  should 
have  been  entered  in  the  court  below,  It  shall 
direct  such  Judgment  to  be  entered  to  the 
same  manner  and  with  like  effect  as  decrees 
are  now  entei^ed  to  equity  cases  on  appeal  to 
•the  Supreme  Court"  Decrees  In  equity,  to- 
volving  the  merits  of  a  cause,  are  affirmed, 
modified,  or  reversed  on  appeftl  to  the  Su- 
preme Court  after  a  carefiil  examination  of 
the  evidence  accompanjring  the  transcript. 
Constmlng  the  provisions  of  our  statute  re- 
lating to  tbe  trial  of  appeals  in  the  Supreme 
Court  in  connection  with  the  am^ded  or- 
ganic act,  the  declaration  thereto 'as  last 
quoted,  demands  the  same  examination  on 


the  trial  of  an  at>peal  frotn  a  Judgment  to  a 
law  action,  when  either  party  has  caused  to 
he  attached  to  the  bill  of  exceptions  the 
whole  testimony,  etc.,  as  Is  required  in  the 
trial  of  appeals  from  decrees  in  suits  to  eq- 
uity, except  that  to  the  law  action  it  is  only 
errors  properly  assigned  that  will  be  con- 
sidered. 

[4]  In  the  case  at  bar  the  determtoation 
by  the  trial  court  of  the  issues  tovolved  to 
six  of  the  causes  of  action  is,  ais  to  them,  a 
final  Judgment  from  which  an  appeal  may 
be  taken.    L.  O.  L.  I  648. 

[6]  Jurisdiction  of  the  appeal  havtog  been 
secured  by  this  court,  it  Is  authorized,  under 
the  amended  act  to  question,  to  examine  tte 
entire  testimony  given  at  the  trial,  segre- 
gating the  part  applicable  to  the  cause  of  ac- 
tion on  which  no  finding  was  made,  and 
thereupon  to  make  a  conclusion  of  fact  to 
relation  -  thereto. 

Findings  having  been  made  on  all  but  one 
of  the  material  issues,  the  omission  to  this 
respect  was  evidently  Inadvertent  and  not 
a  willful  violation  of  the  duty  enjotoed  by 
law  upon  the  trial  court  to  make  and  file 
findings  of  fact  in  the  trial  of  an  action 
without  a  jury.  L.  O.  L.  I  168.  But,  how- 
ever the  failure  may  have  occurred,  the 
amended  Constitution  imposes  upon  the  Su- 
preme Court,  "until  otherwise  provided  by 
law,"  the  obligation  to  determtoe  on  appieal 
what  Judgment  should  have  been'  entered  in 
the  court  below,  when'  this  can  be  done  from 
an  Inspection  of  the  entire  proceedings  to 
that  tribunal  If  they  are  properly  brought 
up  for  review. 

_ ;  [6]  In  the  case  at  bar  the  certificate  of  the 
trial  Judge  appended  to  a  transcript  of  the 
testimony  Is  to  the  effect  that  the  written 
copy  sent  Up  contains  all  the  evidence  offer- 
ed by  either  party  at  the  trial  of  the  cause. 
Carefully  ezamlhlng.  In  the  light  of  the 
amended  organic  act,  all  the  testimony  given 
at  the  trial  and  detaflliig  the  part  thereof 
apidlcafole  to  'the  fourth  and  fifth  causes  of 
action  referred  to  to  the  answer,  it  appears 
that  the  plaintiff  permitted  the  defendants, 
who  were'  engaged  in  constructing  at  Oelilo, 
Or.,  a  government  canal,  to  liay  on  his  prem- 
ises pipes,  tc>  connect  them  with  his  tank, 
and  to  use  water  thus  obtained  for  which 
they  agreed  to  pay  him  $i  per  day.  The 
platotiff  testified  that  such  use  was  to  con- 
tlnue  for  the  term  of  one  year  from  Novem- 
ber 25,  1906,  and  his  fourth  cause  of  action 
charges  the  defendants  therefor  $365.  The 
plaintiff's  testimony  in  this  particular  is  cor- 
roborated by  that  of  his  wife.  The  defend- 
ants, however,  severally  testified  that  they 
were  to  pay  him  the  stipulated  sum  for  the 
time  only  that  they  used  his  tank;  that  dls- 
covertog  the  supply  of  water  afforded  by 
such  means  was  toadequate  to  their  de- 
mands, the  defendants,  after  30  days'  use, 
disconnected  their  pipes  from  the  tank  aid 
(thereafter  took  no  water  from  such  reser- 
I  voir.    The  defendants'  testimony  is  corrob- 
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onted  by' that  of  other  witnesses  In  respect 
to  the  length  of  Ume  for  which  payment  was 
to  be  mnde  for  such  nee,  and  that  it  was  not 
to  be  for  a  year,  but  only  for  the  part  there- 
of the  tank  was  employed  as  a  water  sup- 
ply. For  this  use  the  trial  court  found  that 
$40  was  due  from  defendants  to  plaintiff. 
The  conclusion  thus  reached  is  supported  by 
some  testimony,  but  whether  or  not  the 
weight  of  evidence  apholds  the  finding  as 
made  is  not  suliject  to  review  and  is  referred 
to  here  only  because  the  answer  alludes  to 
the  fourth  cause  of  action  wherein  the  value 
of  such  use  Is  involved. 

A  letter,  of  which  the  following  is  a  copy, 
was  duly  mailed  and  received  by  the  persons 
to  whom  it  was  addresRed,  to  wit:  "I.  H. 
Taffe,  Proprietor  of  the  CelUo  Fishery. 
Gelilo,  Oregon,  Nov,  25,  1007.  Messrs.  Smyth 
ft  Jones,  Contractors,  Celilo  Government 
Canal,  Crlllo,  Oregon — Gentlemen:  On  the 
25th  of  November,  1906,  the  verbal  contract 
which  wns  agreed  upon  between  your  firm 
and  myself  expired  yesterday.  This  con- 
tract, as  you  know,  was  for  the  nse  of  my 
water  tank  and  use  Of  my  land  for  the  pur- 
pose of  conveying  water  through  pipes  where 
required.  From  this  date  on,  or  while  your 
pipes  remain  on  my  land,  the  rental  will  be 
12.50,  two  dollars  and  fifty  cents  per  day. 
Tours  Respectfully,  I  H.  Taffe."  The  plain- 
tiff testified  that  no  answer  to  this  notice 
was  ever  received,  nor  was  any  objection 
made  to  him  by  the  defendants  In  respect 
to  paying  the  sum  so  demanded.  On  cross- 
examination  the  plaintiff  was  asked:  "Wlien 
you  wrote  them  that  lett<  r.  they  then  took 
the  pipe  ont  of  the  ground  where  it  went  up 
by  the  house  around  back  on  your  place?" 
He  replied:  "It  was  out  before  that;  be- 
fore writing  that  letter.  Q.  What  did  you 
have  reference  to  in  this  letter  when  you 
■aid:  'From  this  date  on,  or  while  your 
pipes  remain  on  my  land,  the  rental  will  be 
$2.50.'  Now,  you  say  the  pipe  bad  been 
taken  out  before.  A.  Yes  sir;  but  there 
were  other  pipes — they  had  pipes  laid  to 
their  boilem  all  the  time  while  they  were 
working  on  that  canal.  Q.  It  was  not  the 
Ikipe  then  going  to  the  tank?  A  No,  sir. 
Q.  What  you  were  going  to  charge  them 
the  $2.50  a  day  for  was  the  pipes  leading  to 
the  boilers?  A  Yes,  sir;  and  trespassing 
generally  over  my  place.  Q.  It  was  not 
for  the  Bse  of  water?  A.  No,  they  were 
pumping  tiieir  own  water  then.  Q.  And  liad 
torn  up  their  pipes?  A.  Tom  up  this  big 
pipe.  Q.  That  led  to  the  tank?  A.  Yes, 
they  moved  it  to  another  place." 

A.  K.  Bentley,  the  defendants'  superin- 
tendent at  Celilo,  testified  that,  when  the 
conduit  was  disconnected  from  plaintiff's 
tank,  tl>e  pipe  thus  used,  wliich  was  laid  un- 
der ground,  was  not  taken  up,  except  suf- 
ficient thereof  to  complete  his  employers' 
pumping  system. 

A.  B.  BawwoBd,  a  dvU  e&sineer  in  delead- 


ants'  employ,  testlfled  that  the  nse  of  plain- 
tiff's tank  was  dlscontlnaed  because  the  res> 
ervoir  was  not  of  sufficient  capacity  to  store 
the  quantity  of  water  needed ;  that  the  pipes 
leading  to  and  from  the  tank  were  exposed 
to  freezing  weather;  and  that,  in  order  to 
prevent  delay  of  their  work  from  ice,  the 
defendants  were  compelled  to  build  a  tank 
of  their  own,  and,  disconnecting  from  plain- 
tiff's tank  their  pipes,  they  shifted  a  part 
of  them,  through  which  water  was  jumped 
to  the  new  reservoir. 

The  charge  in  the  fifth  cause  of  action 
was  for  a  use  of  the  tank  and  an  exercise 
of  the  right  to  lay  pipes  en  plaintiff's  prem- 
ises from  November  25,  1007,  to  Septemlier 
10,  1008.  An  alleged  use  of  the  tank,  there- 
fore, formed  a  part  of  the  plaintiff's  claim, 
but,  since  such  nse  was  discontinued  Ions 
prior  to  November  25,  1007,  it  is  evident 
that  his  real  complaint  was  predicated,  as 
he  testified,  on  the  trespass  occasioned  by 
the  defendnnts'  failure  to  remove  the  buried 
pipes  from  his  premises.  The  defendants' 
previous  use  of  the  land  having  ceased  prior 
to  the  receipt  of  the  plaintiff's  letter,  they 
had  no  right  to  or  estate  in  the  real  prop- 
erty which  they  thereafter  exercised  or  held 
pursuant  to  the  notice  of  the  sum  demand- 
ed. A  careful  examination  of  the  entire  tea- 
tlmony  convinces  ns  that  no  sum  of  money 
whatever  is  due  plaintiff  from  the  defend- 
ants on  account  of  the  fifth  cause  of  action, 
which  finding  of  fact  is  now  made  in  lien 
of  the  conclasion  which  the  trial  court  should 
Iiave  reached  on  that  branch  of  the  case. 

Nothing  here  said,  however,  is  intended 
to  prejudice  the  plaintiff's  right  to  remove 
from  his  premises  the  pipes  complained  of, 
or  to  recover  the  reasonable  expenses  In- 
cident thereto,  or  the  dnmages  occasioned 
thereby. 

[7]  Though  pin'  iff  by  this  appeal  se* 
cured  0  finding  of  fact  as  to  one  of  the  is- 
sue:!, the  conclusion  reached  in  respect  there- 
to does  not  modify  or  reverse  the  Judgmott 
appealed  from,  and  hence  defendants  will  be 
entitled  to  their  costs  and  disbursements  la 
this  court  and  In  the  court  below. 

It  follows  from  these  conclusions  that  ttie 
Judgment  ahoold  be  affirmed,  and  it  Is  so  or- 
dered. 

BURNETTT,  X  (dissenting).  I  agree  with 
the  opinion  of  Mr.  Justice  MOORE  in  lU 
treatment  of  alleged  errors  in  the  admission 
of  evidence,  and  so  far  as  it  holds  that,  in 
the  absence  of  exceptions  to  the  findings  of 
fact,  they  must  stand  as  the  verdict  of  a 
Jury  and  cannot  be  here  assailed.  So  far, 
then,  as  the  case  depends  upon  the  bill  of 
exceptions,  we  must  decline  to  re-examine 
those  flnding&  I  am  compelled,  however,  to 
withhold  my  assent  to  the  innovation  sought 
to  be  ingrafted  upon  the  Judicial  system  of 
the  state  by  the  opinion  to  the  effect  that, 
without  any  eramlBation  or  dedaloii  what* 
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ever  by  the  circuit  court  upon  a  separate 
and  distinct  cause  of  action,  this  court  may, 
in  the  first  Instance,  consider  the  testimony 
reported  with  the  bill  of  exceptions  and,  as 
a  tribunal  of  original  jurisdiction,  reach  a 
conclusion  and  pronounce  a  judgment  at 
law. 

This  might  be  a  legitimate  deduction  If 
section  3  of  article  7  of  the  state  Constitu- 
tion, as  amended  by  the  plebiscite  of  Novem- 
ber, 1910,  were  all  there  Is  to  be  considered 
of  that  expression  of  the  popular  will,  but 
it  is  not.  The  preceding  section  2  reads 
thus:  "The  courts,  Jurisdiction  and  Judicial 
system  cA  Oregon,  except  so  far  as  express- 
ly changed  by  this  amendment,  shall  remain 
as  at  present  constituted  until  otherwise 
provided  by  law;  but  the  Supreme  Court 
may,  in  its  own  discretion,  take  original  ju- 
risdiction In  mandamus,  quo  warranto  and 
habeas  corpus  proceedings."  This  section 
declares  that,  except  in  the  three  special 
proceedings  noted,  the  great  body  of  the  law 
as  laid  down  in  the  statutes  and  embodied 
In  the  decisions  remains  undisturbed  and 
unchanged.  The  former  Judicial  system, 
which  abides  even  yet,  requires  that  the 'cir- 
cuit court  shall,  in  the  first  instance,  make 
findings  of  fact  and  conclusions  of  law  on 
every  material  Issue,  and  for  its  failure  to 
do  so  Its  Judgment  is  reversible  on  its  face 
without  a  hill  of  exceptions. 

In  the  case  at  bar  there  are  seven  distinct 
causes  of  action  stated  In  the  plaintiff's  in- 
itial pleading.  In  effect  there  are  seven 
complaints  each  requiring  complete  treat- 
ment by  the  trial  court.  That  tribunal,  how- 
ever, as  appears  on  the  face  of  Its  record, 
has  entirely  Ignored  the  fifth  cause  of  ac- 
tion, although  issue  was  Joined  upon  It 
This  court  decided  in  the  case  of  Chung  v. 
Stephenson,  50  Or.  244,  89  Pac.  386,  that, 
"under  our  statutes,  as  the  findings  in  law 
actions  are  entered  In  the  journal,  the  fail- 
ure of  the  trial  court  to  find  on  a  counter- 
claim may  be  reviewed  on  appeal,  though  no 
exception  was  taken  to  such  failure  to  find." 
If  that  was  a  sound  rule,  then  it  is  so  now, 
for  the  judicial  system  remains  unchanged 
In  that  respect  This  court  is  still  only  an 
appellate  tribunal  except  at  Its  own  discre- 
tion in  habeas  corpus,  quo  warranto,  and 
mandamus.  The  mention  of  those  excep- 
tions excludes  all  other  cases  as  subjects  of 
original  jurisdiction,  yet,  in  effect,  the  court 
would  assume  that  power  universally  if  It 
undertakes  the  decision  of  a  case  of  this 
kind  which  has  not  been  heard  and  deter- 
mined first  by  the  circuit  court.  All  we 
have  before  us  on  the  fifth  cause  of  action  Is 
a  report  of  the  testimony  which  might  as 
well  have  been  sent  up  by  some  referee,  if 
we  allow  the  court  below  to  pass  It  by  with- 
out examination. 

If  the  circuit  court  can  abdicate  Its  func- 
tion as  a  judicial  tribunal  and  take  up  the 


rOle  of  a  mere  rqwrter  as  to  one  cause  of 
action,  it  may  do  so  as  to  all  of  them  or 
In  any  case  whatever.  It  is  but  a  step  far- 
ther to  the  situation  where  the  trial  court 
will  entirely  abandon  its  responsibility  and 
delegate  the  preparation  of  Its  decision  to 
the  counsel  of  the  party  whom  the  judge, 
arbitrarily  as  a  Persian  cadi,  may  designate 
as  a  winner,  complacently  leaving  It  to  this 
court  to  do  tardy  Justice  on  appeal. 

The  revision  of  article  7  of  the  Constitu- 
tion does  not  obviate  the  necessity  of  the 
trial  court  passing  upon  questions  of  law 
and  fact  in  the  first  Instance  in  all  cases 
before  it  on  original  jurisdiction.  Because 
It  has  the  witnesses  personally  present  be- 
fore it,  hears  them,  and  sees  their  manner 
of  testifying,  the  litigants,  as  well  as  this 
court,  are  entitled  primarily  to  the  judgment 
of  the  circuit  court  on  disputed  questions  of 
fact.  This  is  eminently  proper  and  ought  to 
be  so  because  of  the  conditions  mentioned 
giving  that  court  the  better  facility  for 
reaching  a  Just  conclusion  in  any  case. 

Whether  the  omission  to  make  findings  of 
fact  and  conclusions  of  law  on  the  fifth 
cause  of  action  happened  designedly  or  from 
mere  inadvertence  does  not  appear,  nor  Is 
it  necessary  to  decide.  In  either  case,  the 
litigants  have  been  deprived  of  the  benefit 
of  the  decision  of  a  judge  who  personally 
heard  the  witnesses.  This  Is  an  error  we 
cannot  adequately  correct  on  a  mere  paper 
hearing,  and  the  Judgment  ought  to  be  re- 
versed and  the  cause  remanded  for  trial  de 
novo. 


BUTTS  V.    PURDY. 
(Supreme  Court  of  Oregon.    July  9,  1012.) 

1.  DEEnS    (§     103»)  —  VaLIWTT  —  BUKOEN     OF 

Proof. 

In  a  suit  to  quiet  title  against  a  deed  to 
defendant  which  plaintiff  claims  defendant  forc- 
ed, and  which  bears  upon  its  face  evidence  of 
mutilation,  the  burden  is  on  defendant  to  show 
a  valid  conveyance. 

[Ed.  Note. — For  other  cases,  see  Deeds,  Cent. 
Dig.  §S  562-573;   Dee.  Dig.  §  103.*] 

2.  Deeds  {§  207*)— Fobgebt— Evidence— Suf- 
ficiency. 

In  a  suit  to  quiet  title,  evidence  held  to 
show  a  deed  relied  upon  by  defendant  Is  a  for- 
gery. 

[Ed.  Note. — For  other  cases,  see  Deeds,  Cent. 
Dig.  §§  614-624;   Dec.  Dig.  i  207.*] 

3.  Evidence  (§  273*)- Declabations  bt  De- 
cedent—Admissibility. 

On  an  issue  as  to  vrhether  a  deed  to  de- 
fendant from  plaintiff's  intestate  is  a  forgery, 
declarations  of  intestate  while  in  possession 
of  the  property  as  to  its  ownership  were  admis- 
sible. 

[Ed.   Note. — For  other   cases,   see   Evidence, 
Cent  Dig.  §f  1108-1120;   Dec.  Dig.  i  273.*] 

4.  Evidence  (§  44*)— Notaries  (§  I*)— Judi- 
cial Notice— "f=!TATK  OFFicEn." 

A  notary  public  is  a  "state  officer,"  and  the 
Supreme  Court  will  take  judicial  notice  of  his 
accession,  tiis  ofiicial  seal,  and  his  continuance 
in  oflice,  and  to  inform  itself  respecting  such 
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facts  -mill  refer  to  the  official  records  of  the 
state  department. 

[Ed.  Note. — For  other  cases,  see  Evidence, 
Cent.  Dig.  S  66;  Dec.  Dig.  §44;*  Notaries, 
Cent.  Dig.  f  1;    Dec.  Dig.  {  l.» 

For  other  definitions,  see  Words  and  Phras- 
es, vol.  7,  pp.  6C35-6638;  vol.  8,  p.  7804.] 
5.  Dekds  (§  186*)  —  Cancbixation  —  Execu- 
tion—Pleading — SoFriciENCT — •Thick." 
A  complaint  stating  that  defendant  threat- 
ened to  bring  ejectment  against  plaintiff  claim- 
ing to  own  under  a  pretended  deed  land  which 
belonged  to  plaintiff's  decedent,  that  the  deed 
was  a  forgery  and  "trick"  on  defendant's  part 
to  secure  title  and  possession  of  the  property, 
and  thereby  cheat  and  defraud  decedent  s  es- 
tate, etc.,  is  sufficient  to  warrant  relief  either 
on  the  theory  that  the  deed  was  forged  or  ob- 
tained by  some  fraudulent  device;  the  word 
"trick"  as  a  noun  meaning  an  artifice  or  strat- 
agem; a  crafty  or  deceitful  contrivance  or 
procedure,  and  meaning  as  a  verb  to  deceive 
by  cunning  or  artifice;  to  impose  on;  to  de- 
fraud;  cheat;   to  effect  by  deceit  or  trickery. 

[Ed.  Note.— For  other  cases,  see  Deeds,  Cent. 
Dig.  §  557;   Dec.  Dig.  |  186.* 

For  other  definitions,  see  Words  and  Phras- 
es, voL  8,  p.  710&] 

Appeal  from  Circuit  Court,  Multnomah 
County;    Henry  B.  McGinn,  Judge. 

Suit  by  Agnes  Butts,  H.  D.  Winters'  ad- 
ministratrix, against  Will  E.  Purdy.  Decree' 
for  plaintiff,  and  defendant  appeals.  Af- 
firmed. 

This  Is  a  suit  brought  by  Agnes  Butts,  as 
administratrix  of  the  estate  of  H.  D.  Win- 
ters, deceased,  against  the  defendant,  Will 
E3.  Purdy,  to  have  declared  void  and  canceled 
an  alleged  deed  from  H.  D.  Winters,  plain- 
tiflTs  Intestate,  to  defendant.  The  complaint 
alleges.  In  substance,  that  Winters  died  in- 
testate on  June  20,  1911;  that  plaintiff  was 
appointed  administratrix  of  his  estate  and 
took  possession  of  the  real  and  personal 
property  known  to  have  belonged  to  deceased 
In  his  lifetime,  the  real  estate  consisting  of 
lots  1,  2,  3,  and  4,  and  the  west  half  of 
lots  5  and  6,  In  block  114,  East  Portland; 
that  on  August  8,  1911,  defendant  served 
upon  her  a  written  notice  to  vacate  the  prop- 
erty above  described,  upon  which  was  situat- 
ed a  large  rooming  house;  that  defendant 
is  threatening  to  bring  ejectment  against 
plaintiff,  claiming  to  be  himself  the  owjaer 
of  such  property  by  reason  of  a  pretended 
deed,  alleged  to  have  been  dated,  made,  exe- 
cuted, acknowledged,  and  delivered  to  de- 
fendant by  H.  D.  Winters  on  May  1,  1909. 
Plaintiff  further  alleges  that  the  pretended 
deed  of  conveyance  dated  and  acknowledged 
on  May  1,  1909,  is  not,  and  was  not,  the 
deed  of  deceased;  that  the  same  was  never 
signed  or  executed  by  him,  and  was  never 
delivered  by  him  to  the  defendant;  that  it 
is  a  forgery  and  trick,  on  the  part  of  ttie 
defendant  Will  E.  Purdy  to  secure  the  title 
and  possession  of  the  property  and  thereby 
cheat  and  defraud  the  estate  of  deceased; 
that  the  value  of  the  property  is  about  $65,- 
000;  that  defendant  never  paid  Winters 
anything  for  the  property. 


Defendant  answered,  denying  the  allega- 
tions of  forgery  and  fraud  in  the  execution 
of  the  deed,  and  by  way  of  affirmative  de- 
fense set  up  that  the  deed  was  made  to  him 
by  Winters  in  due  course  and  for  a  valuable- 
consideration;  that  defendant  thereby  be- 
came the  absolute  owner  of  the  property; 
that  at  the  time  the  deed  was  made  It  was 
agreed  between  Winters  and  defendant  that 
the  deed  should  not  be  recorded;  that  the 
grantor  should  remain  in  possession  of  the 
property  until  his  death;  and  that  the  rental 
value  of  the  property  is  about  $400  per 
month.  The  answer  prayed  for  a  decree 
quieting  the  title  to  the  property  in  defend- 
ant, and  that  plaintiff  be  required  to  account 
to  defendant  for  the  rents  and  profits  since 
June  20,  1911.  A  reply  denied  defendant's, 
title  to  the  property,  and  admitted  the  value 
of  the  rents  to  be  $400  per  month.  There 
was  a  trial  before  the  court  and  findings 
made  for  plaintiff.  Defendant  appeals.  Oth- 
er facts  appear  in  the  opinion. 

Thos.  O'Day  and  M.  L.  Pipes,  both  of  Port- 
land (J.  M.  Haddock,  on  the  brief),  for  appel- 
lant. C.  M.  Idleman  and  R.  Citron,  both  of 
Portland,  for  respondent. 

McBRIDE,  3.  (after  stating  the  facts  as. 
above).  [1,2]  This  la  a  remarkable  case. 
The  defendant  claims  to  l>e  the  owner  of  the 
property  in  dispute  by  reason  of  a  convey- 
ance from  H.  D.  Winters,  and,  Irrespective 
of  the  question  as  to  who  Introduced  in  evi- 
dence the  deed  under  wtiich  he  claims,  the 
burden  of  proof  Is  upon  him  to  show,  by  a 
fair  preponderance  of  the  evidence,  that  he 
holds  a  conveyance  to  the  property  made  to 
him  by  Winters.  He  produces  an  instrument 
purporting  to  be  such  a  deed,  but  beariuj^ 
upon  Its  face  evidences  of  mutilation  for 
which  he  attempts  to  account.  His  own 
story  Is  In  Itself  Improbable  in  so  many  par- 
ticulars that  we  are  unable  to  convince  our- 
selves of  its  truth. 

Before  discussing  the  evidence,  we  will 
brlefiy  review  the  relations  of  the  principal 
parties.  Winters  at  the  date  of  the  pretend- 
ed deed  was  a  man  77  or  78  years  old.  He 
was  a  miser,  sordid  and  suspicious  In  char- 
acter, and  had  accumulated,  by  shrewd  busi- 
ness dealing,  the  property  in  question  upon 
which  was  situated  a  large  rooming  house 
and  other  buildings,  from  which  he  derived  a 
rental  of  about  $400  per  month.  His  eye- 
sight was  poor,  but  his  general  health  Is  not 
shown  to  have  been  very  greatly  Impaired 
for  a  man  of  his  years  until  shortly  before 
his  death.  For  several  years  before  the  Ist 
day  of  May,  1900,  he  had  been  associated 
with  defendant  and  one  M.  B.  Evans  in  a 
real  estate  corporation,  known  as  the  "Purdy 
Investment  Company,"  and  was  one  of  its 
officers,  and  in  that  capacity  or  In  his  in- 
dividual capacity  bad  frequently  signed  deeds 
and  other  papers  which  were  acknowledged 
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in  Pnrdy's  office.  In  Time  or  July,  1909, 
Evans  went  to  Winters,  and  informed  lilm 
tbat  Purdy  had  forged  a  deed  to  all  his  (Win- 
ter's) property,  that  he  had  signed  as  a 
witness  ui>on  a  promise  from  Pnrdy  that  be 
should  receive  $10,000  for  so  doing,  and  tbat 
Mlaa  Pratt,  a  notary  and  stenographer  in 
the  office,  had  signed  as  the  other  witness. 
Evans  then  disappeared,  t>ut  subsequently 
was  heard  of  In  Tacoma,  where  he  gave  out 
statements  reflecting  upon  the  business  of 
the  corporation  and  upon  Pnrdy.  These 
statements  being  published  in  the  Portland 
papers,  a  statement  written  by  Purdy  and 
signed  by  Winters  and  himself  was  printed 
In  the  Dally  Journal,  In  which  they  say, 
among  other  things,  that:  "He  [Bvans]  ap- 
proa<Aed  Mr.  Winters  with  the  story  that 
Mr.  Purdy  had  tried  to  sell  his  (Winters') 
property,  claiming  to  have  in  his  possession 
a  deed  covering  all  of  the  said  property, 
and  that  he  himself  had  seen  and  signed  the 
deed  on  a  promise  of  |10,000  cash,  claiming 
also  that  the  yonng  lady  in  our  office,  wlio  Is 
a  notary  public,  had  acknowledged,  also  sign- 
ed the  deed  as  a  witness.  In  this,  his  last 
effort,  he  met  with  failure;  accordingly  he 
left  for  parts  unknown,  but  stating  he  wias 
going  to  Tacoma,  and  would  be  gone  tor 
three  or  four  days.  This  proposition  of  legal 
documents  being  forged,  or  having  lost  faith 
in  his  business  associates  is  the  last  chapter 
or  act  In  the  drama,"  etc.  Appended  to  this 
statement  is  the  following  statement  by  Miss 
Pratt:  "I,  M.  B.  Pratt,  notary  public  and 
stenographer  In  the  office  of  the  Will  E. 
Purdy  Investment  Company,  assert  that  I 
have  not  acknowledged  or  signed  any  such 
need  as  mentioned  by  H.  B.  Evans  In  the 
published  article.  M.  B.  Pratt."  The  Purdy 
Investment  Company  went  out  of  business 
shortly  after  this  episode,  and  business  rela- 
tions between  Purdy  and  Winters  seem  to 
have  substantially  terminated  about  Sep- 
tember of  the  same  year. 

Pnrdy's  story  is  substantially  that  for 
some  time  prior  to  May  1,  1909,  Winters  had 
intimated  that  he  would  give  him  this  prop- 
erty, and  that  on  the  Ist  of  May  he  went 
over  to  Winters'  place,  and  Winters  said  to 
him  that  he  had  had  a  bad  spell  the  night  be- 
fore, and  remarked,  "X  was  thinking  last 
night  I  was  done  for;  and,  if  I  had  gone,  I 
suppose  the  estate  would  have  gotten  all  the 
money  that  belonged  to  you,  because  you 
have  no  papers.  I  am  coming  over  to-day 
and  settle  the  matter  up,  and  I  am  going  to 
give  you  a  deed  to  this  property;"  that  he 
came  over  to  the  office  at  2  o'clock  and  asked 
Purdy  if  be  had  a  blank  deed.  Witness 
got  oat  the  deed  and  proposed  to  have  Mtss 
Pratt  typewrite  the  description,  but  Win- 
ters said,  "No,  •  •  •  write  it  yourself;" 
that  witness  then  wrote  the  deed  which  ap- 
pears to  be  a  deed  of  general  warranty,  Win- 
ters giving  him  the  description  from  memory. 
When  It  was  written,  Winters  went  out  to 
find  a  witness  and  brought  In  Weigle,  who 


had  an  office  near  Iry,  and  who  had  formerly 
been  an  associate  with  witness  In  business, 
that,  when  he  returned.  Winters  signed  the 
deed  and  Weigle  and  Miss  Pratt  signed  as 
witnesses ;  that  witness  paid  Winters  $1,  the 
nominal  consideration,  and  handed  him  the 
deed  after  Miss  Pratt  had  taken  his  acknowl- 
edgment; that.  In  addition  to  the  nominal 
consideration.  Winters  actually  owed  him 
111,300,  which  he  had  left  with  him  as  a 
sort  of  deposit 

His  account  of  this  $11,300  fund  is  sub- 
stantially as  follows:  "Besides  tbat  there 
was  about  $11,000  and  $300  in  property  and 
money  that  had  been  loaned  to  Mr.  Winters 
by  myself,  and  this  was  a  part  of  the  con- 
sideration for  this  deed.  I  sold  him  proper- 
ty, and,  when  I  would  sell  him  property,  he 
would  give  me  a  receipt  for  it,  and  I  consid- 
ered It  just  like  putting  It  in  the  bank.  I 
considered  Winters  good,  and  I  wanted  to 
lay  by  a  certain  amount  of  money  so  that  I 
would  have  it  when  I  wanted  It,  and  I  Was 
laying  by  this  money  and  giving  it  to'  Mr. 
Winters  and  holding  his  receipt  for  it.  He 
has  got  the  receipts,  I  suppose,  or  did 
have  them.  I  gave  them  back  to  him  when 
this  deed  was  given  to  me.  They  repre- 
sented $11,300  besides  Interest  money  I  had 
let  him  have  and  property  I  had  deeded 
to  him.  •  •  *  I  said  It  was  property  and 
cash  (the  $11,300).  The  property  was  two 
loik  and  a^  seven-room  hous)»  in  Mansfield 
addition.  •  •  *  This  was  about  seven 
years  ago.  The  value  of  the  property  was 
$2,500,  but  the  balance  that  he  owed  me  was 
$1,650,  for  which  I  took  a  written  agreement. 
From  time  to  time  I  returned  his  agreements, 
and  took  one  from  him  for  a  larger  amount. 
I  returned  the  first  agreement  at  the  time  '1 
sold  him  an  Interest  in  eight  tots  and  two 
houses.  I  drew  the  agreement,  and  he  signed 
it.  •  •  *  I  kept  no  copy  of  the  agree- 
ment Six,  eight  or  ten  months  after  the 
Mansfield  addition  transaction  I  sold  him  a 
half  Interest  in  two  houses  and  eight  lota  in 
Corona  Park  addition.  Property  was  worth 
$3,500.  Half  Interest  was  mine.  That  would 
be  $1,750  coming  to  me.  I  returned  the  first 
agreement  and   took   one  then   for   $3,400- 

•  *  •  I  kept  no  copy  of  it  have  no  record 
at  all.  I  added  it  to  the  next  sale.  I  have 
not  got  the  deeds  here,  but  the  next  transac- 
tion was  an  equity  In  40  acres  at  Buelie, 
Wash.  I  deeded  Mr.  Winters  the  property, 
subject  to  an  Installment  contract.  The 
equity,  I  think,  was  somewhere  from  $1,200 
to  $1,500.  •  •  •  I  then  gave  back  the 
previous  agreement  and  took  a  large  one. 
I  then  sold  Mr.  Winters  my  equity  in  Missis- 
sippi avenue  addition  property  in  Multno- 
mah addition.  I  think  I  had  $1,000  coming. 
I  then  turned  the  last  agreement  back  to  Mr. 
Winters.'  I  had  a  rooming  house,  and  I  sold 
it  and  got  $1,000-  I  then  sold  that  to  Mr. 
Winters,    and    I    took    another   agreement 

•  *  *  I  returned  the  last  agreement  to 
Mr.  Winters  when  I  gave  him  $S00  that  I 
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sold  some  property  In  Neiwberg  for.  Q.  How 
did  yon  givo  him  this  $800?  By  check?  A. 
'  No.  I  gave  it  to  bim  in  cash,  I  think,  al- 
though I  could  not  say.  Q.  Where  did  you 
have  It  when  you  gave  it  to  him?  Did  you 
draw  it  out  of  the  bank  somewhere?  A.  I 
would  not  say  at  the  present  time,  because  I 
never  thought  I  would  ever  have  to  give  an 
account  of  such  things  again.  Q.  Where 
were  you  keeping  your  account  at  that  time? 
A.  All  my  banking  business  at  that  time, 
and  for  the  last  eight  years,  have  been  done 
in  the  United  States  National  Bank  at  New- 
berg.  This  was  five  or  six  years  ago-  I  re- 
turned the  last  agreement  to  Mr.  Winters 
when  I  sold  a  mortgage  I  had  on  a  farm  in 
the  Nehalem  country  for  $1,000,  and  I  turn- 
ed it  over  to  Mr.  Winters.  Cannot  say 
whether  I  liad  given  him  a  check  or  not  I  re- 
turned the  last  mortgage  to  Mr.  Winters 
when  I  sold  a  lot  on  the  boulevard,  on  the 
St  John  car  line,  for  $500.  This  was  four 
or  five  years  ago,  and  I  turned  this  money 
over  to  Mr.  Winters.  Cannot  say  whether  it 
was  cash  or  check,  and  took  a  new  agree- 
ment •  •  *  1  returned  this  agreement 
to  Mr.  Winters  when  I  sold  a  bouse  on  Ninth 
street,  on  the  East  side ;  price  of  it  was  $2,- 
500,  and  I  gave  Mr.  Winters  $1,000  of  it 
This,  I  think,  was  four  years  ago.  I  return- 
ed that  agreement  when  I  sold  a  lot  in  AI- 
bina,  comer  of  Stanton,  for  $800,  and  I  turn- 
ed that  over  to  Mr.  Winters.  I  think  that 
was  the  last  agreement  I  had.  I  returned 
that  to  him  when  he  gave  me  a  deed  for  this 
property.  During  this  time  I  borrowed  con- 
siderable sums  of  money  from  time  to  time 
from  Mr.  Winters  during  the  same  period  of 
time.  *  *  *  He  was  a  man  of  large 
wealth  and  means,  and  daring  the  same  five 
or  six  years  I  was  selling  property  and  tak- 
ing agreements  from  bim  he  was  loaning  me 
mon^y  from  time  to  time,  and  sometimes  I 
gave  him  my  note.  I  would  go  to  Mr.  Win- 
ters and  say,  'I  want  $2,000,  and  do  not  want 
it  to  interfere  with  our  other  transactions  at 
alL  I  want  it  for  a  few  days' — and  he  would 
give  it  to  me,  and  he  would  lay  the  money 
down  on  the  table,  and  he  never  took  a 
scratch  of  the  pen  for.  It — only  my  word. 
Many  and  many  a  day  he  has  done  this,  and 
many  and  many  a  time.  *  *  *  I  did  not 
consider  that  I  was  loaning  Mr.  Winters  any 
money  when  I  took  this  agreement  from  him. 
I  was  putting  It  there  for  safe-keeping.  It 
was  the  same  as  though  I  was  putting  it  in 
the  bank,  I  considered.  He  was  loaning  me 
money  at  the  time.  •  •  •  I  could  not  tell 
you  now  when  I  borrowed  the  last  money 
from  him,  but  I  know  it  has  been  quite  a 
while.  I  could  not  tell  you  how  much  I  bor- 
rowed. It  was  so  often  that  I  did  that  when 
I  was  In  business.  You  know,  I  have  not 
been  in  business  down  there  for  over  two 
years  now,"  The  witness  also  testified  that 
one  of  the  reasons  for  the.  conveyance  was 
that  he  had  promised  to  retain  the  name 
"Winters  Block"  to  the  property,  and  that  it 


was  verbally  agreed  tbht  Winters  was  to  re- 
tain the  possession  and  income  from  the  prop- 
erty during  his  lifetime.  Purdy  goes  on  to 
state  tliat  he  took  the  deed  out  to  his  place 
at  ButterlUe,  and,  after  keeping  it  for  five 
or  six  weeks,  put  it  in  an  envelope  and  plac- 
ed it  in  a  glass  fruit  Jar,  which  was  covered 
with  a  tin  lid,  and  burled  it  on  the  bank  of 
the  river,  about  2^^  feet  beneath  the  surface 
of  the  ground-  Here  it  remained  until  Au- 
gust, 1910,  when  Winters  told  witness  that  to 
satisfy  himself  as  to  the  statement  of  Evans, 
made  In  July,  1909,  as  to  a  forged  deed,  con- 
veying all  his  property  being  in  Purdy's  pos- 
session, be  would  like  to  have  him  bring  the 
deed  down  and  let  him  see  It  Purdy  says 
that  he  promised  to  do  so,  but  forgot  it,  and 
that  finally,  some  time  in  the  month  of  Au- 
gust, 1910,  Winters  came  out  to  Buttevllle, 
and  witness  disinterred  the  deed  and  requir- 
ed Winters  to  give  him  a  receipt  for  it  to 
prevent  his  taking  it  away  or  destroying  it. 
He  states  that  after  Winters  examined  the 
deed,  he  expressed  himself  satisfied  and  went 
back  home^  Purdy  giving  him  a  check  on  the 
local  bank  to  pay  his  expenses,  that  Mrs. 
Purdy  was  not  at  home  on  the  day  of  Win- 
ters' visit,  and  that  nobody  was  oresent  at 
the  disinterment  except  himself  and  Winters. 
He  said  that  he  would  produce  the  check  he 
had  givoi  Winters  later  on  in  the  trial,  bat 
he  failed  to  do  so.  The  witness  'states  that 
the  deed  was  dug  up  the  second  time  on  Au- 
gust 4,  1911,  six  weeks  after  Winters'  death, 
in  the  presence  of  several  persons;  that  it 
was  damp  and  mouldy,  and  the  names  of  the 
witnesses  almost  obliterated;  that  he  sent 
for  Welgle  to  come  up,  and  on  the  6th  day 
of  August  Welgle  came,  and,  as  his  slgdk- 
ture  appeared  very  dim,  it  was  finally  sug- 
gested by  the  notary  that  he  should  retrace 
It,  which  was  done.  Miss  Pra^t  was  sent  for 
and  came  out  the  same  day  and  identified 
her  signature.  The  deed  viaa  then  sent  to 
Multnomah  county  for  record. 

Before  referring  to  the  testimony  of 
Wlegie  and  Miss  Pratt  as  to  the  execution 
of  the  deed,  it  seems  proi>er  to  point  out  cer- 
.tain  Improbabilities  in  the  account  given  of 
the  matter  by  Purdy.  It  is  improbable  in 
the  first  instance  that  Winters,  who  was  an 
old  man  past  the  age  of  active  business, 
would  convey  the  bulk  of  his  property  and 
apparently  all  of  it  that  produced  any  in- 
come, without  taking  some  assurance  in  writ- 
ing that  Purdy  would  perform  his  part  of 
the  agreement,  and  to  allow  him  to  have  the 
possession  and  use  of  it,  during  his  lifetime. 
Winters  seems  to  have  been  a  keen,  calculat- 
ing business  man,  careful  and.  even  miserly 
and  stingy  in  money  matters,  and  such  a 
course  would  have  been  contrary  to  his  usual 
habits  and  character.  Granting  that  he  had 
confidence  in  Purdy's  Integrity,  he  could  not 
be  sure  that  Purdy  could  outlive  him,  or  that 
In  the  event  of  his  death  Purdy's  heirs  would 
carry  out  his  secret  verbal  agreement  More- 
over, .the  property  was  Incumbered  with  a 


Digitized  by 


Google 


Ok) 


BUTTS  T.  PURDT 


317 


mortgage  which  In  the  event  of  Purdy'a 
death  woald  have  to  be  repaid  out  of  Win- 
ters' other  property.  We  do  not  believe  tiiat 
Winters  was  foolish  enough  or  unbusiness- 
like enough  to  have  done  an  act  so  incon- 
sistent with  liis  ctiaracter  and  habits.  It  Is 
all  but  incredible.  Outside  of  Purdy's  own 
testimony  no  intimate,  personal  relations  are 
shown  to  liave  existed  between  Winters  and 
defendant.  Winters  was  old  and  lonely,  but 
it  Is  not  shown  that  he  visited  with  the 
Purdy  family  or  they  with  him,  or  that  at 
any  time  he  was  the  recipient  of  any  of  those 
kindly  attentions  from  defendant  or  his  fam- 
ily which  might  tend  to  awaken  his  grat- 
itude or  generosity.  Their  intercourse  seems 
to  have  been  of  a  strictly  business  character, 
fairly  friendly  most  of  the  time,  but  not  such 
as  to  awaken  in  a  man  of  Wiinters'  age  and 
habits  a  desire  to  practically  make  Purdy 
the  recipient  of  his  wealth.  That  he  did  not 
trust  Purdy  completely  is  shown  by  his  con- 
duct In  the  Evans'  episode.  He  was  doubt- 
ful and  proceeded  to  make  inquiries  to  as- 
certain whether  Purdy  had  actually  concoct- 
ed a  forged  deed  to  his  property,  and  it  is 
a  significant  fact  also  tliat,  when  he  talked 
with  Purdy  and  Miss  Pratt  about  Evans' 
charges  against  Purdy,  neither  he  nor  they, 
according  to  the  testimony  of  Purdy  and 
Miss  Pratt,  ever  referred  to  the  alleged  deed 
of  May  1st,  which  had  been  executed  only 
six  weeks  before.  He  asked  Miss  Pratt  if 
she  had  certified  to  or  witnessed  the  deed 
Evans  referred  to,  and  she  contented  her- 
self by  replying  in  the  negative.  Now  what 
would  have  been  more  natural  than  for  her 
to  have  said,  "No,  Mr.  Winters;  I  never  saw 
nor  heard  of  any  other  deed  from  you  to 
Mr.  Purdy  than  the  one  you  acknowledged 
before  me  a  few  weeks  ago."  She  contented 
herself  with  making  practically  the  technical 
answer  that  she  knew  nothing  about  a  deed 
conveying  all  his  property.  Both  Purdy  and 
this  witness  seem  to  have  been  particularly 
careful  not  to  remind  him  of  the  alleged  deed 
of  May  Ist.  This  may  have  happened  just 
the  way  these  witnesses  say  it  did,  and  this 
omission  to  mention  the  transaction  of  May 
1st  has  been  mere  forgetfulness  or  a  mere  co- 
incidence, but,  to  say  the  least,  it  seems  un- 
natural under  aU  the  circumstances. 

The  alleged  burial  of  the  deed  is  another 
peculiar  and  unnatural  circumstance.  Purfly 
himself  gives  no  reason  for  this,  though 
Miss  Pratt  and  Weiglc  state  that,  when  it 
was  executed,  either  Winters  or  Purdy,  or 
both,  requested  that  the  fact  of  its  execution 
be  kept  secret.  According  to  Purdy's  state- 
ment. It  was  burled  in  a  Jar  without  any 
rubber  to  protect  it  from  dampness.  He  was 
a  business  man  who  had  a  bank  account  and 
transacted  business  with  the  bank.  The  nat- 
ural thing  for  him  to  have  done  would  have 
been  to  put  it  safely  away  in  the  bank,  but 
Instead  of  this  he  would  have  it  believed 
that  he  buried  It  secretly,  not  even  telling 
his  wife  its  whereabouts,  and  that  he  left 


the  evidence  of  a  fortune  lying  in  the  ground 
in  an  insecure  receptacle  where  it  would 
have  been  lost  to  his  wife  and  family  la  case 
of  accident  to  liimself. 

The  story  of  W^inters'  coming  to  Butteville 
is  not  supported  by  any  circumstance.  The 
alleged  visit  was  nearly  or  quite  a  year  after 
Evans  had  made  the  accusation  In  regard  to 
the  forged  deed.  Winters,  if  he  in  fact  sign- 
ed the  deed  in  suit  here,  presumably  knew 
he  had  signed  it,  and  the  affair  was  a  closed 
incident.  Nobody  saw  him  at  Purdy's  or  at 
WUsonville  on  his  way  home,  and  his  house- 
keeper is  positive  that  he  never  made  the 
visit  Purdy  declared  that  he  could  produce 
the  checlc  given  by  him  to  Winters  for  the 
expenses  of  the  trip,  and  promised  to  do  so 
before  the  close  of  the  trial,  but  it  was  not 
produced.  Mrs.  Purdy  was  absent,  and  the 
children  seem  to  have  been  away  also.  The 
alleged  reason  for  the  visit  is  absurd,  con- 
sidering the  circumstances,  and  we  do  not 
believe  it  ever  took  place.  Purdy's  .account 
of  the  visit  also  throws  a  peculiar  side  light 
on  the  relations  of  the  parties  when  he  tells 
us  that  he  did  not  permit  the  friend,  who 
had  such  confidoice  in  him  that  he  was  will- 
ing to  convey  to  him  the  bulk  of  his  income- 
bearing  property,  without  a  line  of  acknowl- 
edgement or  guaranty  of  good  faith,  to  ex- 
amine the  document  until  he  had  extorted 
from  him  a  receipt  for  the  deed.  Then  he 
allowed  him  to  handle  it.  In  brief,  this  con- 
fiding and  affectionate  friend  who  so  loved 
him  tliat  he  was  willing  to  trust  him  with 
the  bulk  of  his  property  thought  he  might 
be  a  forger,  and  defendant  thought  that  this 
same  friend  might  be  treacherous  enough  to 
destroy  the  deed  if  he  got  it  into  his  hands. 
We  do  not  believe  the  alleged  visit  was  ever 
made. 

The  alleged  consideration  of  $11,300  also 
seems  apocryphal.  Purdy  was  a  business 
man  of  experience.  For  his  own  convenience 
he  would  have  kept  some  memorandum  of 
these  large  transactions  and  deposits  with 
Winters. .  Winters  was  a  man  of  wealth,  but 
old  and  not  likely  to  assume  the  burden  of 
acting  as  a  gratuitous  custodian  of  Purdy's 
earnihga,  and  it  is  in  evidence  that  Purdy 
was  a  frequent  borrower  from  him.  He  pro- 
duces not  a  single  writing,  check,  or  receipt 
indicating  that  such  deposits  were  ever  made. 
His  books  of  accoimt  are  strangely  absent. 
In  September,  1910,  Winters  stated  In  an 
answer  to  a  complaint  filed  against  him  in 
the  state  of  Washington  that  in  August,  1909, 
and  for  a  long  time  prior  thereto,  Purdy  was 
Indebted  to  him  in  the  sum  of  $2,050.  The 
alleged  indebtedness  of  Winters  to  defend- 
ant is  supported  solely  by  Purdy's  testimony, 
and  seems  improbable. 

[3]  The  declarations  of  Winters,  while  in 
possession  of  the  property  as  to  his  owner- 
ship, are  admissible.  These  declarations,  as 
well  as  his  conduct,  in  regard  to  it,  tend  to 
show  that  he  had  never  consciousJy  convey- 
ed away  the  title.    We  find  from  the  testl- 
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mony  of  disinterested  and  credible  witnesses 
that  In  December,  1910,  and  up  to  a  short 
time  l>efore  his  death.  Winters,  an  ardent 
prohibitionist,  was  in  communication  with  a 
temperance  organization  in  Portland  with  a 
view  to  the  construction  of  a  building  on  the 
premises,  which  should  Include  a  hall  for 
the  meeting  of  thfe  society,  and  which  build- 
ing should  eventually  become  the  property 
of  that  organization,  and  that  he  had  even 
gone  so  far  as  to  order  and  receive  plans 
for  its  structure.  It  is  In  evidence  that  he 
had  entered  into  preliminary  negotiations  In 
writing  with  Mrs.  Kutledge  to  lease  her  the 
rooming  house  for  fire  years  at  $150  per 
month,  with  the  privilege  of  renewal,  and 
had  told  her  that  he  contemplated  visiting 
his  daughter  and  grandchildren  in  New 
Tork. 

Mrs.  Maxwell  testifies  that  Winters  told 
her  at  the  time  of  the  Evans'  trouble  that, 
If  Purdy  had  a  deed  to  the  property,  it  was 
a  forgery.  Mrs.  Croclser  and  Thomas  Groome 
testify  to  the  same  effect.  Outside  of  the 
testimony  of  the  subscribing  witnesses,  there 
Is  little  testimony  as  to  the  genuineness  of 
the  deed.  F.  S.  Fields  testified  that  from  a 
comparison  of  handwriting  he  was  satisfied 
in  hlB  own  mind  that  it  bore  Winters'  gen- 
tiine  signature,  but  shows  no  qualifications 
as  an  expert  in  handwriting  beyond  the  fact 
that  he  is  county  cleric.  A  man  may  be  an 
excellent  clerk,  and  yet  be  a  poor  judge  of 
handwriting.  But  one  specimen  of  Winters' 
true  handwriting  accompanies  the  transcript, 
and,  while  a  comparison  of  that  with  the  sig- 
nature to  the  deed  discloses  a  general  simi- 
larity, there  are  dissimilarities  equally  mark- 
ed, and  no  expert  can  say  from  the  speci- 
men submitted  that  the  signature  ia  genuine. 
Winters'  genuine  signature  is  composed  of 
very  simple  lines  which  are  readily  suscepti- 
ble to  imitation. 

The  date  in  the  deed  itself  is  blurred  and 
obscured  by  what  is  either  a  fading  of  the 
figures  or  by  an  erasure  of  the  first  figure 
of  the  date.  It  appears  thus:  "This  1th. 
day  of  May,"  etc.  Now  Purdy  had  written 
too  many  deeds  and  had  too  much  education 
to  write  "1th"  for  "1st."  The  conclusion 
from  the  appearance  of  the  document  is  al- 
most irresistible  that  the  date  has  been  "doc- 
tored" from  some  date  like  10th,  20th,  or 
30th,  to  1th,  and  that  by  some  slip  the  let- 
ters "th"  have  been  allowed  to  stand  as  they 
were  originally  written. 

The  testimony  of  the  subscribing  witnesses 
is  the  sheet  anchor  of  defendant's  case.  One 
was  a  stenographer  in  the  office  of  the  Purdy 
Real  Estate  Company  and  the  other  a  for- 
mer business  associate  of  defendant.  Giving 
each  of  these  witnesses  credit  for  entire  hon- 
esty, their  testimony  falls  to  overcome  in  our 
minds  the  impression  made  by  the  testimony 
before  recited.  Winters  had  dealt  with  so 
many  people  and  executed  so  many  papers 
that  it  would  be  very  easy  for  a  shrewd  man 
like  Purdy  to  mislead  them  as  to  a  particular 


date.  We  are  satisfied  that  this  deed  was 
never  executed  nor  acknowledged  by  Winters 
in  May,  1909,  and  one  reason  for  this  opin- 
ion Is  conclusive. 

[4]  A  notary  public  is  a  state  ofiBcer,  and 
this  court  win  take  Jiidlcial  notice  of  his 
accession,  bis  official  seal  and  his  continu- 
ance in  office,  and,  for  the  purpose  of  inform- 
ing Itself  in  relation  to  such  facts,  will  refer 
to  the  official  records  of  the  state  depart- 
ment. State  T.  Main,  69  Conn.  123,  37  AU.  80, 
36  L.  R.  A.  623,  61  Am.  St.  Rep.  30;  State  v. 
Morris,  47  Conn.  179.  So  Informed,  we  find 
that  Miss  Pratt  was  appointed  a  notary  pub- 
lic for  the  first  time  on  the  5th  day  of  May, 
1009,  and  that  on  the  8th  day  of  May,  1909, 
she  filed  her  bond  and  oath  of  office,  and 
thereby  became  qualified  to  act.  Her  bond 
is  dated  May  1st,  and  Winters  was  her  sure- 
ty. It  is  not  probable  that  a  young  woman 
going  into  office  for  the  first  time  would 
assume  to  act  before  she  had  been  appointed 
and  had  filed  her  oath  of  office.  A  notary 
holding  over  might  Inadvertently  continue  to 
act  in  the  Interim  between  the  expiration 
of  his  old  commission  and  his  reappointment, 
but  It  Is  not  likely  that  a  new  applicant 
would  begin  her  duties  before  any  appoint- 
ment had  been  made.  Of  course,  the  ac- 
knowledgment of  the  deed  in  itself  is  of  no 
moment  so  far  as  this  case  is  concerned  as 
a  deed  otherwise  valid  would  still  be  so 
between  the  parties  without  any  acknowl- 
edgement whatever,  but  the  circumstance 
above  adverted  to  is  Important  as  it  affects 
the  value  and  accuracy  of  the  witnesses'  tes- 
timony. If  Miss  Pratt  had  been  deceived, 
tricked,  or  persuaded  Into  antedating  the 
acknowledgment,  to  what  extent  has  the  de- 
ception extended?  We  are  vrllllng  to  credit 
her  statement  that  at  some  time  Winters 
executed  some  instrument  in  her  presence, 
but  that  he  so  consciously  executed  the  deed 
in  question,  we  doubt. 

Weigle's  testimony  is  practically  the  same 
as  Miss  Pratt's,  but  there  are  some  unusual 
features  in  it.  He  testifies  that  Winters 
came  and  requested  him  to  witness  a  deed, 
and  that,  when  he  got  to  the  office,  they  in- 
formed iilm  It  was  a  deed  to  Mr.  Winters' 
Grand  avenue  property.  It  la  not  usual  that 
a  person  who  is  called  upon  for  such  a  pur- 
pose is  Informed  of  the  contents  of  the  i-.- 
strument  he  is  called  upon  to  witness,  but 
what  makes  the  circumstance  more  peculiar 
Is  that,  after  the  deed  was  executed  and  de- 
livered, "they"  (Winters  or  Purdy,  or  both) 
asked  him  to  keep  the  transaction  secret 
That  they  should  first  deviate  from  the  usual 
course  of  business  and  unnecessarily  inform 
him  of  the  contents  of  the  Instrument,  and 
then  ask  him  to  say  nothing  about  the  trans- 
action, is  singular  to  say  the  least.  He  la 
evidently  a  prejudiced  witness  and  not  at  all 
a  fair  one,  as  the  following  extract  from  his 
testimony  on  cross-examination  will  show. 
Being  interrogated  by  counsel  for  plaintiff 
as  to  previous  statements  made  to  them,  the 
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following  c«dIoqti7  oceurred;     "Q.  Did  you 
say  anything  to  U8  that  day  about  your  name 
ftidlng?     A.  How  Is  tbat?    Q.  Did  you  say 
anything  to  us  that  day  about  your  name 
fading  here?     A.  Yes;    I  tblnlt  I  did.     Q. 
What  did  yon  say  about  that?    A.  No,  no; 
I  don't  think  that  was  talked  about  at  all, 
about  my  name  having  faded  that  way.    I 
don't  think  it  was,  because  my  name  didn't 
have  the  appearance  of  fading  on  that  deed. 
Q.  Well,  what  did  you  say  on  that  day  about 
tbe  signature  on  that  deed  was  not  the  sig- 
nature at  the  time  it  was  executed?    A.  Tou 
asked  me  why  my  name  was  so  much  dimmer 
than  the  others.     Q.  And  dldnt  you  say  to 
Mr.  McCarthy  and  myself  on  that  day  that 
your  name,  as  It  appeared  on  that  deed,  was 
as  it  appeared  orl^ally?    And  it  was  the 
only  time  you  put  your  name  there?    A.  No; 
I  didn't  say  that.    Q.  Are  you  certain  about 
tliat?    A.  Well,  yes;  I  bedged  myself  pretty 
well.    I  didn't  like  to  state  a  falsehood,  but 
I  told  you  I  did  not  retrace  my  name  there. 
Q.  Ton  hedged  yourself,  you  say?    A.  Yes,  I 
did — ^I  did  not  want  to  say  I  had  written  my 
name  on  tbat  day  up  there.    Q.  Why  didn't 
you?     A.  Well,  I  wanted  to  teU  the  trutb. 
I  told  you  I  had  not  retraced  it.    I  was  not 
under  any  obligation  to  tdl  you  all  tbat  I 
knew.    Q.  Well,  it  would  not  have  hurt  you. 
It  would  not  have  done  you  any  barm.    A. 
No,  sir.    Q.  Then  why  didn't  you  tell  us  tbe 
exact  facts?     A.  Because  I  did  not   think 
you  bad  any  rlgbt  to  ask  me  those  things. 
Ton  came  to  me  to  learn  all  tliat  I  knew 
about  it  that  day.    Q.  But  we  treated  you 
very  nicely?    A.  Oh,  yes,  sir.     A.  And  we 
were  frank  In  our  conversation  with  you? 
Au  Tes,  sir;  you  were.    Q.  And  we  asked  you 
▼ery  nicely  about  tbls  matter?    A.  Tee,  sir. 
Q.  And  why   did   you   evade  us?     A.  Well, 
simply  because  I  did  not  think  very  material 
of  youl     I  thought  all  you  were  trying  to 
learn  was  what  I  knew  about  this,  and  I 
thought  yon  were  trying  to  learn  something 
more  than  I  wanted  you  to  know.    Q.  Well, 
why  didn't  you  want  us  to  know  that  tbat 
was  your  signature,  If  it  bad  been  put  regu- 
larly upon  that  deed?    A.  I  told  you.     Q. 
Well,  Just  answe*  that  question.    Why  didn't 
yon  tell  us  that  was  your  signature,  and  why 
aid  you  evade  the  question  we  were  asking 
you?   A.  I  did  not  tell  you,  because  I  did  not 
want  to  tell  you  on  that  day.    Q.  And  tbat  is 
the  only  explanation  you  can  give?    A.  Yes; 
and  that  is  enough  too."    He  may  have  been 
misled  by  Purdy  Into  believing  that  the  dim 
cbaracters  on  the  deed  shown  him  at  Wilscm- 
vllle  were  the  remains  of  his  original  signa- 
ture.   He  was  no  doubt  ready  to  do  anything 
be  could  to  assist  his  old  friend  and  partner 
and  willing  to  suppress  the  truth  to  do  so, 
as  tbe  above  extract  from  bis  testimony  in- 
dicates.   Witbout  further  discussing  tbe  tes- 
timony, which  is  voluminous,  we  are  of  the 
opinion   that   tbe   deed   In   question   is  not 
sbown  to  have  been  tbe  genuine  deed  of  H. 


D.  Winters,  but  that  It  Is  either  a  forgery 
outright  or  was  obtained  by  some  trick  or  de- 
vice, whereby  he  affixed  his  name  to  the  in- 
strument in  ignorance  of  its  real  nature. 

[I]  While  the  complaint  is  not  ample  In 
its  terms,  we  think  it  is  broad  enough  to 
cover  a  case  for  relief  either  under  an  alle- 
gation that  tbe  deed  was  forged  or  obtained 
by  some  fraudulent  device.  The  word  "trick" 
used  on  the  complaint  in  connection  wltb  oth- 
er allegations  Is  defined  as  "an  artifice  or 
stratagem;  a  crafty  or  deceitful  contrivance 
or  procedure."  As  a  verb  It  signifies  "to  de- 
ceive by  cunning  or  artifice;  to  Impose  on; 
to  defraud;  cheat;  to  effect  by  deceit  or  trick- 
ery." No  demurrer  or  motion  to  make  more 
definite  was  Interposed,  and  tbe  case  was 
tried  as  though  the  allegations  of  fraudulent 
conduct  were  ample.  The  Judge  of  the  court 
below  saw  and  heard  personally  the  princi- 
pal witnesses  in  the  case,  and  in  that  respect 
was  much  better  qualified  to  Judge  of  their 
credibility  than  we.  There  is  too  much  mys- 
tery and  improbability  In  defendant's  ac- 
count of  this  transaction  for  ns  to  accept  it 
aa  true 

The  decree  of  the  circuit  court  Is  aflElrmed. 


SWAIN  v.  FRITCHMAN,  Mayor,  et  al. 
(Supreme  Court  of  Idaho.    May  4,  1912.) 

(Bf/Uabiu  hy  the  (jourt.) 
\.  Enjoining  Election— Interest  of  Tax- 

PAYEB. 

Question  raised  but  not  decided  as  to 
whether  a  taxpayer  as  such,  in  his  individual 
and  private  capacity,  can  maintain  _  an  action 
against  the  city  authorities  to  enjoin  and  re- 
strain them  from  holding  an  election  under  tbe 
provisions  of  a  statute  which  the  plaintiff  main- 
tains is  unconstitutional  and  void. 

2.  Statutes    (|   11*)— Enactment— Validitt 
or  Pboceeoirob. 

Legislative  journals  examined  containing 
the  entries  and  record  of  the  introdaction, 
amendment,  and  passaee  of  House  Bill  No.  233, 
known  as  the  Black  Law  or  commission  gov- 
ernment act  (Laws  1911,  e.  82),  and  held  that 
the  journals  show  a  substantial  compliance  by 
the  Legislature  with  the  requirements  of  sec- 
tion 13,  art.  3,  of  the  state  Constitution  in  the. 
passage  of  the  act. 

[Ed.  Note. — For  other  cases,  see  Statutes, 
Cent.  IHg.  I  8;   Dec  Dig.  |  U.*] , 

3.  Municipal   Corporations    (8   48*)— Oa- 
qanization— Statutory  Pbovisions. 

Under  the  provisions  of  section  1  of  the 
act  of  March  18,  1911,  known  as  the  Black 
Law  or  commission  government  act  (1911  Seas. 
Laws,  c.  82),  it  is  specifically  provided  tbat  any 
city  within  the  state  organized  under  a  special 
charter  may  adopt  the  provisions  of  the  new 
form  of  government,  and  section  3  of  the  same 
act  recognizes  that  the  provisions  thereof  may 
be  adopted  by  a  special  charter  city  and  pro- 
vides "tbat  no  provisions  of  any  special  char- 
ter or  other  special  act  or  law  which  any  such 
city  may  be  operating  under  at  the  time  of  its 
becoming  organized  under  this  act  shall  there- 
after be  applicable  to  such  city,"  etc. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent.  Dig.  {{  127-^133;  Dec.  Dig. 
I  48.*] 
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4.  MnwiciPAi.   CoBPOKATions    (|  48»)— Ob- 

GA.NIZATION— STATUTOBT    PBOVISIONS. 

Under  the  provisions  of  section  3  of  the 
commission  government  act  (Law*  1911,  c  82), 
a  special  charter  city  -which  has  decided  by 
popular  TOte  in  accordance  with  the  provisions 
of  the  act  to  adopt  the  commission  form  of 
Covemment  is  thereafter  subject  to  and  gov- 
erned by  all  the  general  laws  of  the  state  gov- 
erning or  pertaining  to  cities  of  the  second 
class  which  are  not  inconsistent  with  the  pro- 
visions of  the  commission  government  act. 

[Ed.  Note.— For  other  cases,  see  Municipal 
CorporaUona,  Cent  Dig.  H  127-133;  Dec.  Dig. 
f  48.*] 

6.  Municipal  Cobpobationb  (|  48*)— Ob- 
OANIZATION  —  Statutobt  Pbovisiors  — 
"Such  Citibs." 

The  words  "such  cities"  as  used  in  section 
8  of  the  act  of  March  13,  1011  (Laws  1911,  c. 
82),  mean  cities  of  the  class  to  which  the  one 
adopting  the  new  form  of  government  belongs, 
if  existing  under  the  general  laws,  or  would 
legally  belong  if  it  were  organized  and  operat- 
ing under  the  general  laws  of  the  state. 

[Kd.  Note. — For  other  cases,  see  Municipal 
Cori^orations,  Cent  Dig.  H  127-133;  Dec  Dig. 
|48.»J 

6.  Statutes    (|   205*)— Cohstbuctiow— Gbw- 

XBAiL  Rules. 

In  construing  legislative  acts,  it  is  D6t  the 
basiness  of  the  court  to  deal  in  any  subtle  re- 
finements, but  it  is  rather  its  duty  to  ascertain, 
if  possible,  from  a  reading  of  the  whole  act  the 
purpose  and  intent  of  the  Legislature  and  give 
force  and  effect  thereto. 

[EM.  Note.— For  other  caaes,  see  Statntea, 
C«nt.  Pig.  i  282;  Dec  Dig.  i  206.*] 

T.  Municipal  Oobpobationb  (f  51*)— Ob- 
SANiZATioN— Statutobt  Pbovisions. 

Under  the  general  incorporation  law*  of 
the  state,  a  city  of  the  second  class  was  the 
highest  class  of  cities  which  was  recognized  or 
provided  for  by  the  lawmaking  body  at  the 
time  of  the  adoption  of  section  2170  of  the  Re- 
vised Codes,  and  the  fact  that  the  statute  pro- 
Tided  that  citiea  of  a  population  of  from  1,000 
to  15,000  should  be  ttnown  as  citiea  of  the  sec- 
ond olass  does  not  signify  that  the  lawmalcing 
iMdy  meant  or  contemplated  that  a  city  aboulil 
become  disorganized  or  disincorporated  by  rea- 
son of  its  growth  to  exceed  the  maximum  pop- 
ulation of  16,000,  and  a  city  so  incorporated 
would  continue  to  exercise  the  powers  and 
functions  of  a  city  of  the  second  class  although 
its  population  should  exceed  the  maximum  of 
16.000. 

[Ed.  Note. — For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  {|  138-140;  Dec  Dig. 
I  61.*] 

&  Municipal  Cobpobations  (i  48*)— Ob- 
oanization— Adoption  or  New  Chabteb— 
Submission  to  Populab  Vote. 

Under  the  provisions  of  section  1,  art.  12, 
of  the  Constitution,  cities  and  towns  organized 
prior  to  the  adoption  of  the  Conatitution  may 
become  organized  under  the  general  laws  when 
a  "majority  of  the  electors  at  a  general  elec- 
tion shall  so  determine  under  such  provisions 
therefor  as  may  be  made  by  the  Legislature." 
Under  the  terms  of  this  constitutional  provi- 
sion, it  is  not  necessary  that  the  Legislature 
submit  to  the  electors  the  question  as  to 
whether  they  will  surrender  a  special  charter, 
but  they  may  submit  the  question  as  to  wheth- 
er they  will  adopt  some  general  legislative  act 
and  become  organized  and  operate  thereunder. 
[Ed.  Note. — For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  {{  127-133;  Dec  Dig. 
I  48.*] 


9.  Statutes  (|  01*)°— Gbnctal  aits  SraoiAK 
Laws— Municipal  Govbbnmbnt. 

The  Blacic  Law  or  commission  government 
act  (Laws  1911,  c  82)  is  a  genera]  and  not  a 
special  law,  and  applies  equally  to  all  cities  of 
the  state  having  the  required  population  that 
see  fit  to  adopt  its  provisions  by  a  popular 
vote. 

[Ed.  Note.— For  other  cases,  see  Statutes, 
Cent.  Dig.  I!  101,  102 ;   Dec.  Dig.  {  91.*] 

10.  MuNiciPAiL  Cobpobations  (|  48*)— Con« 

BTITUTIONAL      LAVT  —  MUNICIPAL      B0RDS-» 

Impaibiho  Obuoation  or  Contbact. 

The  act  of  March  13,  1911  (Laws  1011,  c 
82),  known  as  the  commission  government  act, 
does  not  tend  or  purport  to  rept-al  any  of  the 
provisions  of  any  Iwnding  ordinance  of  Boise 
City,  and  does  not  purport  or  attempt  to  im- 
pair any  bond  or  other  obligation  of  the  city, 
but  on  the  contrary,  specifically  provides  that 
the  new  form  of  governmpnt,  if  the  same  shall 
be  adopted  by  any  city,  shall  still  be  liable  for 
aU  the  outstanding  obligations  of  the  city  as 
they  then  existed. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporationa,  Cent  Dig.  if  127-1S3;  Dec  Dig. 
148.*] 

11.  Constitutional  Law  (|  144*)— Impatb- 
ment  op  Oulioation  or  Contbact— MuNio* 
IPAL  Bonds. 

The  remedies  given  by  law  for  the  enforce- 
ment of  contracta  created  by  iKinding  ordi- 
nances and  the  sale  of  tmnds  thereunder  can- 
not be  altered  or  diminished  so  as  to  impair 
the  substantial  rights  or  interests  of  the  hold- 
ers of  such  obligations. 

[Ed.  Note.— For  other  cases,  see  Constita- 
tional  Law,  Cent  Dig.  i|  349-355;  Dec  Die 
I  144.*] 

12.  Municipal  CospoBATioiia  (i  009*)  — 
Tax  AH'iON— Uefere.n  d  u  m. 

Under  the  provisions  of  sections  25,  26, 
and  74,  of  the  act  of  March  13,  1011,  known  as 
the  commission  government  act,  it  waa  clearly 
the  intention  of  the  Legialature  that  "ordi- 
nances making  the  annual  tax  levy  and  appro- 
priations" should  go  into  effect  immediately 
upon  their  passage  and  that  they  should  not  bt 
subject  to  the  referendum  provisions  of  tiiat 
act 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  iS  2UU»-2074;  Dec 
Dig.  I  909.*] 

Sullivan,  J.,  dissenting. 

Appeal  from  District  Court,  Ada  Gotrnty; 
Carl  A.  Davis,  Judge. 

Action  by  A.  J.  Swain  against  Harry  K. 
Frltchman,  mayor,  and  others.  E^om  a 
Judgment  for  defendants,  plaintiff  appeals. 
Affirmed. 

B.  G.  Davis  and  Richards  tc  Haga,  all  ot 
Bol.se,  for  appellant  McCready  Sykee,  of 
Boise,  amicus  curtte.  P.  B.  Cavaney  and 
Charles  F.  Reddoch,  both  of  Boise,  for  re- 
spoudenta.  Gustave  Kroeger,  n.  S.  Kessler, 
and  Frank  Martin,  all  of  Boise,  amid  curia. 

AILSHIE,  J.  This  action  was  Institnted 
In  the  district  court  by  tbe  plaintiff  as  a 
taxpayer  against  tbe  mayor  and  members  ot 
the  common  council  of  Boise  City  to  enjoin 
and  restrain  them  from  holding  a  dty  elec- 
tion nnder  and  in  pursuance  of  a  proclama- 
tion Issued  by  the  mayor  on  March  4,  1912, 
which  proclamation  was  made  In  pnrsnancc 
of  the  provisions  of  tbe  act  of  tbe  Leglsla- 
ture,  approved  Mat«h  13,  1911  (1911  Bess. 
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Laws,  p.  280),  known  as  tlie  Black  Law  or 
the  commission  governm^it  act  The  trial 
court  denied  tbe  application,  and  the  plaintiff 
has  appealed. 

In  addition  to  connset  wbo  represent  the 
respective  parties  to  -  this  action,  Gnstave 
Kroeeer,  H.  S.  Kessler,  ani.\  Frank  Martin 
«8  amid  curie  appeared  and  were  allowed 
to  make  oral  argument  and  submit  a  brief 
in  support  of  the  jndgment  of  the  tower 
court,  and  McCready-  Kykes  appeared  and 
made  argument  and  filed  a  brief  as  amicus 
curlie  in  behalf  of  the  appellant. 

[1]  Amlci  curite  have-  raised  the  point  that 
the  appellant  does  not  show  such  Interest  as 
to  enable  him  to  maintain  an  actiou  to  en- 
join the  holding  of  an  election,  that  the 
question  involved  is  a  purely  political  ^^es-' 
tion,  and  a  taxpayer  as  such  has  no  Individu- 
al or  personal  right  to  maintain  an  action 
to  restrain  or  enjoin  the  exercise  of  thepo' 
litlcal  power  of  the  muncipality.  In  support 
of  this  position,'  counsel  has  cited  tbe  court 
to  the  case  of  City  Council  'W  McAlester  v. 
Milwee  (Okl.)  122  Pac.  173;  2  Joyce  on  In- 
juncttons,  pages  2033-2097;  22  Cyc.  885.  In 
view  of  the  public  Importance  of  having  the 
questions  raised  '  in  this  case  decided  and 
for  the  further  reason  that  this  question  was 
not  raised  in  tbe  trial  court,  we  have  con- 
cluded to  reserve  our  judgment  on  the  point 
raised  and  pass  directly  to  a  consideration 
of  the  merits  of  the  case. 

[2]  1.  It  Is  contended  that  the  act  of 
March  13,  1911.  known  as  the  Black  Law  or 
commission  government  act,  is  void  for  the 
reason  that  it  was  not  passed  by  the  Legis- 
lature in  accordance  with  the  requirements 
of  section  13,  art.  8,  of  the  Constitution. 
The  particnlar  defects  and  failure  to  comply 
with  the  provisions  of  the  Constitution  urg- 
ed by  appellant  are  as  follows:  After  the 
bill  (House  Bill  No.  233)  had  been  introduced 
and  given  the  llrst  and  second  readings  and 
referred  to  the  appropriate  committee,  we 
And  from  the  House  Journal  that  on  Feb- 
ruary 25th  the  ''committee  of  the  whole" 
made  the  following  report  to  the  House: 
"The  committee  (ft  the  whole  has  had-  under 
consideration  the  general  calendar  and  rec- 
ommend that  the  amendments  to  the  follow- 
hig  House  and  Senate  Bills  be  adopted:  Nos. 
129,  314,  268,  83,  3T8.  191,  379,  233,  171.  149. 
372.  287,  162,  251,  327,  430.  354,  297,  86,  296, 
and  342,  and  Senate  Bill  No.  150.  ♦'•••' 
tfpon  the  filing  of  this  report,  the  Journal 
shows  that  "Black  moved  the  adoption  of 
the  rfeport  Seconded  by  Davis.  Motion 
carried."  It  1b  contended  that  the  House  by 
this  action  attempted  to  adopt  amendments 
hi  omnibus  form  by  viva  voce  vote  to  25 
House  Bills  and  1  Senate  Bill,  arid  that 
no  single  amendm'ent  is  given,  and  that  no 
separate  action  was  taken  oti  eacft  bill,  and 
that  sdch  a  procedure  is  fatal  to  each  and 
eveiy  bill  thus  attempted  to  bri  amended. 

The  foregoing  action,  as  we  view*  It,  was 
merely  the  arcepttmcb  of  thfe  report  of  the 
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committee.  It  was  evidently  not- considered 
as  tbe  final  action  on  each  separate  bill  In 
rieference  to  the  particular  amendment-  pro- 
posed to  such  bill.  We  find  further  along  to 
the  journal  entries  of  the  proceedings  of 
the  same  day,  February  25th  (House  Jour- 
nal, p.  437),  where  Black  moved  a  "suspen- 
sion of  the  rules,  and  that  that  portion  of 
section  15,  art.  3,  of  tbe  Constitution,  requlr-' 
Ing  a  reading  of  bills  on  three  several  days- 
be  dispensed  with  on  tbe  ground  that  ah 
urgency  existed,  and  that  amendments  to 
House  Bill  No.  233  having  been  printed  be' 
read  the  first  and  second  times  and  referred 
to  the  engrossing  committee  with  the  brig-'" 
inal  bill."  This  motion  was  adopted  by  tan 
aye  and  nay  vote.  The  Journar  further  re- 
cites that  "amendments  to  House  'Bill  No. 
233  were  then  read  first  and  second  times 
and  With  original  bill  referred  to  the  en- 
grossing committee  and  ordered  engrossed." 
This  entry  shows  that  the  amendments  had 
been  printed  before  being  read  tbe  fir^t  or 
second  time.  It  was  unnecessary  to  suspend 
the  rules  or  the  provisions  of  the  Constitu- 
tloti  for  the  first  heading.  The  motion  to, 
snsiiend  the  rules  arid  the  provisions  of  the 
Constitution  with  reference  to  reading  on  ■ 
three  Several  days  was  properly  made  and 
carried,  and  afforded  the  constitutional  au- 
thority for  giving  the  amendments  a  second ' 
reading  on  the  same  day  as  the  first  reading. 
It  is  contended  that  these  amendments  must 
not  have  been  printed  until  after  the  pas- 
sage of  the  bill  for  the  reason  that  the  jour- 
nal entry  of  February  28th  (House  Journal, 
p.  482)  contains  a  report  of  the  committee  on 
printing  wherein  they  say:  "Your  committee 
on  printing  herewith  reiwrt  that  we  have 
had  correctly  printed  and  distributed  the 
follovring:  Amendments  to  House  Bills  Nos. 
•••233.  ♦•♦"  This  entry,  how- 
ever. Is  not  contradictory  to  or  in  conflict 
with  the  entry  of  February  25th  which  re- 
cites that  tbe  amendments  had  been  printed 
at  the  time  they  were  given  the  first  iind 
second  readings.  The  committee  report  does 
not  show  when  the  committee  had  the 
amendments  printed  and  distributed,  nor  ' 
does  it  show  when  the  rejHirt  of  the  print- 
ing committee  was  made.  It  Is  not  dated, . 
but  it  was  presumably  filed  with  the  clerk  of 
the  House  on  February  28th  and  for  that 
reason  was  entered  in  the  proceedings  of 
that  day.  Taking  the  two  entries  together, 
the  one  of  February  25th  and  the  one  of 
February  28th,  it  is  reasonably  certain  that 
the  amendments  had. been  printed  and  dis- 
tributed among  the  rnembers  on  or  prior  to  , 
the  23th,  and  that  the  printing  committer's' 
report  thereon  did  not'  find  its  way  into  the  ^ 
Journal  until  the  28th. 

Appellant  contends  further  that  the  Jour-" 
nal   affirmatively   shows   that   the   bill   was',' 
never  given  a  third  reading  as  required  by 
the  Constitution.     This  contention  is  based . 
upon  the!  fact  that  the  Journal  shows^  under 
dat«'  of  March  let  "(House  'Journal,  p.  S22f, 
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tbat  "Hoy^&JBlU  No.  233  by  Black  read  a 
third  time  at  length,  section  by  section,  for 
final  action.  tThe  question  being,  'Shall  th& 
bUl  pass,'  the  roll  was  called  with  the  follow- 
ing result:  *  *  *  and  so  the  bill  passed, 
title  was  approved,  and  House  Bill  No.  233 
was  ordered  transmitted  to  the  Senate."  A 
subseciuent  entry  in  the  Journal  under  the 
same  date  reads  as  follows:  "We,  your  com- 
mittee on  engrossed  and  enrolled  bUls,  re- 
port House  Bill  No.  233  correctly  engrossed. 
Qlennon,  Chairman:  Report  received  .and 
House  BUI  No.  233  filed  for  third  reading." 
Now  the  fact  that  this  entry  appears  in  the 
Journal  after  the  entry  showing  the  passage 
of. the  bill  affords  no  evidence  that  the  bill 
had  not  been,  previously  given  a  third  read- 
ing and  passed  by  an  aye  and  nay  vote  as 
recited  by  the  previous  entry  of  the  same 
day,  It  is  probable,  however,  that  the  re- 
port was  In  fact  made  and  the  engrossed  bill 
was  filed  prior  tq  the  third  reading  and  pas- 
sage of  the  bill,  and  that  the  Journal  clerk 
got  the  order  reversed  in  making  his  en- 
tries. This  bill  as  shown  by  the  foregoing 
entry  was  transmitted  .to  the  Senate  on 
March  Ist  The  Senate .  Journal  of  March 
2d,  among  the  first  entries  of  the  day,  con- 
tains a  message  from  the  chief  clerk  of  the 
House  transmitting  Hou^e  Bill  No.  233.  It 
is  clear,  therefore,  that  this  bUl  was  engross- 
ed on  March  1st  as  shown  by  the  House 
Journal,  and  that  it  was  transmitted  to  thq 
Senate  on  that  day ,  and  noted  among,  the 
Sepate  proceedings  of  the  following  day.  It 
is.  immaterial  for  the  purposes  of  our  con- 
sideration whether ,  the  bill  was  engrossed 
prior  or  subsequent  to  the  third  reading. 
We  would  ordinarily  suppose  that  the  bill 
was  engrossed  after  its  final  passage  prepar- 
atory for  the  signatures  of  the  presiding  of- 
ficers of  the  House  and  Senate  and  the  ap- 
proval of  the  Governor,  but  an  examination 
of  the  Journal. with  reference  to  this  and 
other  bills  passed  at  the  same  session  indi- 
cate to  us  that  It  was  the  practice  of  the 
House  of  Bepresentatjlves  to  refer  a  bill  im- 
mediately alter  its  second  reading  to  the 
engrossing  committee  ,and  order  that  it  be 
engrossed.  House  Journal,  p.  438.  This  bill 
h^d  been  transmitted  to  the  Senate  as  shown 
by  the  above  quotation  from  the  Journal, 
and  we  find  that  under  date  of  March  3d 
(House  Journal,  p.  654)  the  Journal  shows  a 
message  from  the  Assistant  Secretary  of  the 
Senate  in  which  be  says  he  transmits  there- 
with "♦  •  *  House  Bills  Nos.  94,  233, 
and  376  which  have  passed  the  Senate." 
According  to  the  wording  of  this  message 
with  reference  to  other  bills,  it  would  ap- 
pear that  House  BUI  No.  233  bad  passed  the 
Senate  without  amendment.  The  Senate 
Journal,  pp.  320  and  325,  shows  that  the 
bill  was  in  fact  passed  in  the  Senate  on 
March  3d  and  transmitted  to  the  House. 

Now  we  have  the  following  things  appear- 
ing clearly  from  the  House  Journal  entries: 
First,  that  amendments  to  the  bill  were  rec- 


ommended by  committee  of  th^  whole ;  sec- 
ond, that  these  amendments  were  printed- 
before  they  were  given  a, first  seeding;  third,  - 
that  the  rules  and  the  provisions  of  the  Con- 
stitution were  suspended  with  reference  to 
the  second  reading:, .fourth,., that  the  blU 
was  read  at  length  and  passed  .t^  an  aye  and 
nay  vote  and  thereupon  transmitted  to  the' 
Senate;  fifth,  that  the ,  Senate  passed  the 
bill  as  it  came  from  the^  House  and  returned 
the  same  to  the  House.  The  House  Journal 
again,  under  date  ot  March  4th  (House  Jour- 
nal, p.  619),  contains  a  report  from  the  com- 
mittee on  engrossed  and  enrolled  bills  re- 
porting House  BUI  No.  283  as  having  been 
correctly  "enrolled,",  and  Immediately  follow- 
ing this  entry  the  Journal  shows  that  "the 
Speaker  in  the  presence  of  the  House  signed 
the  foUowing  Mils    *    •    •    233." 

We  faU  to  find  wherein  the  Legislature  in 
the  passage  of  this  act  has  departed  in  any 
substantial  manner  from  the  method  pre- 
scribed by  the  Constitution  for  the  passage 
and  enactment  of  bills. .  It  seeqis  to  us  tliat 
the  Journal  entries  show  a  substantial  com- 
pliance with  the  j)ro visions  of  section  13,  art. 
3,  of  the  Constitution.  It  also  complies  with 
the  holdings  of  this  coort  In  Cohn  v.  Kings- 
ley,  5  Idaho,  430,  49  Paa  886,  38  L.  B.  A.  74, 
and.  Tarr  v.  Western  Savings  ft  loan  Ass'n, 
15  Idaho,  761,  99  Pac.  1049,  21  L.  R.  A.  (N. 
S.)  707.  It  is  true  that  the  court  Indulged  In 
considerable  dicta  in  the  Cohn-Kingsley  Case 
wmcb  was  in  no  way  essential  to  the  deel- 
siion  of  that  case  and  to  which  we  would  not 
fe^  disposed  to  give  our  approval,  but  we 
would  not  be  Imdined  at  this  time  to  depart 
from  the  general  rule  there  enunciated  that 
tl^e  court  may  look  to  the  Journal.  It  would 
certainly  be  a  remarkable  and  appalling  sit- 
uation if  in  the.  rush,  hurry,  and  turmoil  of 
the  closing  hours  of  a  legislative  session  a 
purported  bUl  could  be  engrossed,  certlfled, 
and  filed  with  the  Secretary  of  State  and 
become  a  law  which  In  fact  had-  never  pass- 
ed the  Legislature  nor -been  considered  by  it, 
and  the  Journals  clearly  established  that 
fact,  and  yet  there  should  be  no  remedy 
whereby  the  fraud  or  mistake  could  be  reach- 
ed and  the  purported  act  could  be.  prevented 
from  going  Into  force  and  operation  as  a  law. 
If  courts  cannot  go  behind  the  ^iroUed  bill, 
this  would  be  the  exact  situation,  and  yet 
the  case  supposed  has  actually  occurred  in 
this  state.  A  bill  was  enrolled,  certified^  and 
filed  with  the  Secretary  of  State  as  a  valid 
act  of  the  Legislature  where  the  legislative 
journals  showed  affirmatively  that  the  bill 
had  been  defeated  instead  of  passed. 

[3, 4] '2.  It  is  next  contended  that  the 
Black  Law  or  commission  government  act  is 
void  and  inoperative  as  to  a  special  charter 
city  and  cannot  be  applied  to  or  be  put  In 
operation  in  such  a  city  for  the  reason  that 
the  general  laws  of  the  state  applying  to 
municipal  corporations  do  not  apply  to  such 
cities,  and  that  the  commission  government 
act  is  not  a  couytlete  city  government  act 
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and  does  not  purport  to  be  sucb,.  and  that 
therefore  a  special  charter  city  adopting  such 
act  will  be  left  without  any  complete  or  ade- 
quate law  or  authority  for  administering 
dty  government  and  discharging  municipal 
duties  and  obligations.  This  argument  la 
based  chiefly  upon  the  prori^ons  of  section  1^ 
art.  12,  of  the  state  Constitution,  and  section 
3  of  the  act  here  in  question.  1911  Sess. 
Laws,  p.  284.  Section  1,  art  12,  of  the  Con- 
stitution provides  as  follows:  "The  Legis- 
lature shall  provide  by  general  laws  for  the 
Incorporation,  organization  and  classification 
of  the  cities  and  towns,  In  proportion  to  the 
population,  which  laws  may  be  altered, 
amended,  or  repealed  by  the  general  laws. 
Cities  and  towfna  heretofore  Incorporated, 
may  become  organized  under  such  general 
laws,  whenever  a  majority  of  the  electors  at 
a  general  election,  shall  so  determine,  under 
such  provisions  therefor  as  may  he  .made 
by  the  Legislature." 

In  Kessler  v.  Ffltchman,  119  Pac.  899,  th|i 
court  In  discussing  the  same  questipi^  .here 
inrolved  and  considering  the  foregoing  pro- 
visions of  the  .CpuBtitution  said;  "Under 
the  Constitution, .  the  Lieglslature  is  clearly 
authorized  to  classify  towns,  cities,  and  vil- 
lages of  the  state  according  to  the  popula- 
tion, and,  while  the  Legislature  by  general 
laws  has  made  a  classification  of  cities, 
towns,  and  villages,  this  would  not  preclude 
or  prevent  the  Legislature  in  enacting- the 
law  now  under  consideration,  and.  the  re- 
classification of  cities,  towns,  and-  villages 
as  cities,  according  to  population,  as  a  pre- 
requisite to  adopting  the  form  of.  govern- 
ment provided  in  the  act  now  under  con- 
sideration." Without  further  comment  on 
this  constitutional  provision,  suffice  it  to  say 
that  we  are  still  content  with  our  holding 
to  the  effect  that  the  act  of  March  13,  lOU, 
known  as  the  commission  government  act,  is 
not  in  conflict  with  this  section  of  the  Con- 
stitution and  it  was  within  the  power  and 
authority  of  the  Legislature  to  enact  the 
same.  Section  3  of  the  act  in  question  pro- 
vides as  follows:  ,"A11  general  laws  of  the 
state  of  Idaho  governing'  or  pertaining  to 
such  cities  and  inot  inconsistent  with  the 
provisions  of  this  act,  shall  apply  to '  and 
govern  cities  organized  under  thli  act;,  pro- 
vided, that  no  provisions  of  any  special  char- 
ter or  other  special  act  or  law  which  any 
such  dty  may  be  operating  under  at  the  time 
of  its  becoming  organlzsed  under  this  act, 
shall  thereafter  be  applicable  to  such  dty 
while  it  Is  operating  under  tiie  provisions 
of  this  act" 

[t]  Now  it  is  contended  by  counsel  for 
appellant  that  the  word  "such"  as  used  in 
the  foregoing  statute  refers  to  the  particular 
dty  adopting  the  new  form  of  gwemment, 
and  that  since  a  spedal  charter  city  is  not 
governed  by  any  general  laws  or  any  laws 
other  than  the  ispedal  charter,  the-  act  c«n- 
not  therefore  apply  to  such  cities:  It  shbuld 
be  borne  In  mind  that  this  act  specifically 
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provides  "that  no  provisions  of  any  special 
charter  or  othei'  special  act  or  law  which 
any  dty  may  be  operating  under  at  the  time 
of  its  "becoming  organized  under  this  act 
shall  thereafter  be  applicable  to  such  dty 
while  It  is  operating  under  the  provisions 
of  this  act."  This  shows  clearly  that  it  was 
Intended  that  the  act  should  apply  to  spe- 
dal charter  cities  and  renders  It  reasonably 
certain  that  the  word  "such"  in  the  preced- 
ing portion  of  the  section  cannot  mean  ^hat 
Is  contended  for  it  by  appellant,  but  on  the 
contrary  nieans  k  city  of  like  size  under  the 
"general  law"  classlflcation.  It  should  also 
be  remembered  tbaf  ^ction  1  of  the  act  spe- 
cifically provides  that  it  shall  apply  to  "auy 
city  within  tbe  state  of  Idaho  organized  up- 
der  cgpecial  charter  or  under  a  general,  iu- 
corP9rating  act"  etc.  It  Is  reasonable  and 
fair,  therefore,  to  condude  that  the  words 
"such  dti^s"  as  used  in  this  act  mean  cities 
of  the  class  to  which  the  one  adopting  the 
pew  form  of  government  would  legally  t^e- 
lon^  under  the  genei;4Ll  la^s  of  the  state, 
beca^use  1^  is  referring  to  the  general  dty  in- 
corporation laws  of,  the  state.  Kessler  ,▼. 
Frltchman,  119  Pac.  699. 
'  [I]  It  .is,  not -our  business  as  a  court  to 
deal  in  any  subtle  refinements  in  construing 
legislative  actia,  but  it  is  rather  our  duty  to 
ascertain.  If  iwasible,  froiq  a  reading  of  the 
whole  act  the  purpose  and  inteut  of  jtlie 
Legislatune  ,4pd  give  force  and  effect  thereto. 
[7]  The, q^estioa.  next  arises  as  to  the  class 
to  which  Boia^  City  would  properly  beU^fig 
under  the.gfperal  laws  of  the  Btatei>  Secti(^a 
2222  of.  the  Bevised  Codes  provides,. as  fol- 
lows: "Apy  town  or  village  containing  not 
less  than  two  hondred-  nor  more  than  one 
thousand  inhabitants,  now  incorporated  as 
a  city,'  town  or  village,  under  the  laws  of  this 
state,  or.  that  .shall  hereafter  become  organiz- 
ed pursuant  to  the.  pirovislons  of  this  title, 
and  any  city  of  the  second  class  which  shall 
have  adopted  village  government  as  provided 
by  law,  shall  be  a  village.  •  *  *."  This 
section  then  provides  that  at  the  time  of  its 
adoption  all  towns  or  villages  then  incorpo- 
rated containing  not  less  than  200  nor  more 
than  1,000  population  i  should  thereafter  be 
known  as  villages  and  be  governed  by  the 
statutes  prescribing  the  authority,  powers, 
and  idutles  of  "Village 'gdvemments.  It  also 
provided  that  any  town  or  village  ccmtalnlng 
a  population  of  not  less  than  200  nor  more 
than  1,000  might  at  its  pleasure  become  in- 
corporated under  the  provisions  of  the  vil- 
lage government  act  Th«  act  however,  con- 
tains no  provision  prohibiting  such  a  village 
from  continuing  to  exercise  the  powers  and 
authorities  of  village  government  merely  by 
reason  of  Its  growth  exceeding  the  maximum 
population  of  1,000,  nor  did  It  provide  any 
compulsory  process  or  method  whereby  suah 
a  village  should  be  compelled  to  take  on  any 
new  or  different  form  of  goremment  upon 
reaching  the  maximum  population  of  1,000. 
Section  2170  of  the  Revised  Codes  provides 
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, as. follows:  "AH  dtles,  towns  and  TUlage* 
containing  more  than  one  thousand  and  less 

'than  flfteea  thousand  Inhabitants  shall   be 

.  cities  of  the  second  class,  and  be  governed 
by  the  provisions  of  ihis  chapter,  unless  they 
shall  adopt  a  village  government  as  herein- 
after provided."  It  will  be  noticed  from 
this  section  that  all  cities,  towns,  and  vil- 
lages containing  more  than  1,000  and  less  tlian 
16,000  inhabitants  become  cities  of  the  sec- 
ond class.  Now  the.  Legislature  at  the  time 
of  the  adoption  of  the  foregoing  statute  faU- 
ed  to  make  any  specific  provision  for  tbe 
classification,  organisation,  or  government  of 
cities  with  a  population  in  excess  of  16,o60- 

"Tbla  was  probably  due  to  at  least  two  rea- 
m»^:  First,  that  the  state  did  not  at  that 
time  have  any  city  organized  under  the  gen- 
eral laws  with  a  population  of  16,000;  and, 
secondly,  the  lawmakers  probably  Intended 
that  in  the  event  any  city  should  grow  to 
that  size  It  could  and  should  continue  to 
exercise  the  powers  and  functions  of  a  city 
of  the  second  dass.  It  Is  certain,  at  any  rate, 
that  they  did  not  provide  any  other  form  of 
government  or  any  other  class   for  a  city 

-  of  greater  population,  nor  did  they  anticipate 
that  a  city  should  become  disorganized  or 

■  disincorporated  by  reason  of  a  growth  which 
might  cause  its  population  to  exceed  16,000. 
' '  The  same  laws  that  were  made  applicable  to 
govern  such  a  city  when  It  reached  a  popu- 
lation of  16,000  would  be  equally  applicable 
when  It  reached  a  population  of  16,100. 

Now,  then,  we  find  that  Boise  City  at  the 
time  It  voted   to   suspend  its   charter  and 
'  adopt  the  commission  form  of  government 
was  a  city  with  a  population  In  excess  of 
16,000.     The  question  therefore  arises:    To 
what  class  would  Boise  Ol^  have  belonged 
If  it  had  been  orgaitized  and  operating  under 
the  general  laws  as  they  then  existed?    The 
answer  is  Inevitable  that  It  would  have  been 
a  city  of  the  second  class  and  would  have  be- 
longed in  that  class.    That  was  tiie  highest 
class  city  known  to  the  general  laws  of  the 
atate,  and  the  laws  applicable  to  cities  of  the 
'  second  class  would  have  been  applicable  to 
-Boise  City  had  It  not  been  operating  under 
'  a  special  charter.    It  will  be  no  more  difficult 
now  for  the  officers  of  Boise  Olty,  acting  un- 
'  der  the  commission  government  act,  to  as- 
.  certain  what  the  general  laws  are  governing 
a  dty  of  tbe  second  class  than  it  would  have 
-been -for  the  officers  of  Boise  t!lty  had  It 
been  operating  under  the  general  laws  of  the 
State  as  a  second'  class  city  at  the  time  it 

-  Toted  to  adopt  tlie  commLsslon .  form  of  gov- 
ernment. Under  the  provisions  of  section  1 
of  tbe  «ct,  there  are  only  two  kinds  of  cities 

I  .that  can  become  Incorporated  under  the  com- 
mission government  act    The  first  is  a  city 

,  of  tho  second  -class  as  the.  same  had  been 
previously  known  under  tbe  genera): laws  of 
tbe  state  (section  2170),  and  the  second  was 
-a  cU;  operating  under  a  special  charter,  and 
eacb  of  tbese  cities,  the  one  recognized  and 
protected  Yfj  tbe  ConstUntion  and  the  other 


organized  and  classlfled  by  the  general  laws 
of  the  state,  was  subject  to  the  classification 
applicable  to  both  under  the  Black  Law  that 
they  should  have  a  population  of  at  least  2,- 
600  before'  they  could  enter  the  new  classlfl- 
catloil  and  adopt  the  provisions  of  the  new 
government  act  See  State  v.  Tauslck,  64 
Wash.  60,  116  Pac.  651.  35  I*  B.  A.  (N.  S.) 
802. 

There  might  be  some  good  reason  for'  th* 
argument  of  counsel  for  appellant  that  tliere 
is  uncertainty  or  obscurity  In  the  act  as  to 
what  general  or  other  laws  aside  from  the 
commission  act  should  govern  such  cities  If 
It  were  not  for  the  fact  that  section  3  specifi- 
cally provides  that  no  provisions  of  a  special 
charter  shall  apply  after  a  special  charter 
city  has  adopted  the  new  organization.  If 
such  a  city  is  not  to  apply  any  of  the  provi- 
sions of  lbs  special  charter,  then  It  is  clear 
that  the  Legislature  Intended  that  It  should 
apply  the  provisions  of  the  general  law  ap- 
plicable to  a  city  of  the  class  to  which  It 
did  belong  or  would  have  belonged  under  th« 
general  laws.  Kessler  t.  Frltchman,  119  Paa 
699. 

[I]  3.  It  has  been  further  argued  that  tha 
submission  of  the  question  to  the  electors  of 
Boise  City  was  not  In  conformity  with  the 
requlremmts  of  section  1,  art  12,  of  the  Con- 
stitution, wherein  it  is  provided  that  dtles 
and  towns  organized  prior  to  the  adoption  of 
the  Constitution  might  become  organized  un- 
der the  general  laws  when  a  "majority  of 
the  electors  at  a  general  election  shall  so 
determine  under  such  provisions  therrfor  as 
may  be  made  by  the  Legislature."  Counsd 
argue  that  the  question  should  be  directly 
submitted  to  the  electors  as  te  whether  tbey 
will  suspend  or  surrender  the  special  charter 
of  such  dty.  The  question  submitted  to  the 
electors  of  Boise  City  under  the  commission 
government  act  was  as  follows!  "Shall  tha 
proposition  to  organize  the  dty  of  Boise  un- 
der the  laws  of  the  eleventh  session  of  the 
Legislature  of  Idaho,  arpproved  March  IS, 
1911,  and  recorded  at  pag»  280,  the  session 
laws  of  said  eleventh  sssslbn,  be  adopted?" 
It  is  not  to  be  supposed  that  any  elector, 
voting  for  the  adoption  of  tb»  new  form  of 
government  supposed  for. a  :moment  that  tbe 
dty  was 'going  to  continue  under  the  spedal 
charter  if  the  new  form  of  government 
should  be  adopted.  The  question  woold  at 
once  arise  In  the  mind  of  the  dtizen  wben 
he  came  to  voting  on  such  a  propoedtlon  as 
to  whether  he  was  getting  something  better 
or  worse,  and  whether  he  should  vote  to  re- 
tain the  charter  or  would  favor  adoption  of 
the  new  form  of  government  It  shonld  be 
observed  that 'the  Constitution  does  not  re- 
quire 'the  Legislature  to  submit  the  question 
In  any  particular  form,  nor  does  It  say  that 
the  vote  shell  be  on  the<(iuestlon  of  aboiKloiv- 
insf  Vis  charts,  but  It  is  rather  on  the  ques- 
tion of  becoming  "orgatiiisei  under  the  general 
laws,"  and  the  submission  of  the  question  Is 
to  be  detei;mined  by  the  Legislature  "under 
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such  provisions  therefor  a3  way  be  made  \fy 
the  Legislature." 

[I]  The  Black  Law  Is  a  general,  and  not 
a  special,  law  and  applies  equally  :to  all 
cities  of  the  state  having  the  required  popu- 
lation that  see  fit  to  adopt  its  provisions  by 
a  popular  vote. 

[16]  4.  It  is  lastly  argued  by  counsel  for 
appellant,  and  also  by  one  of  the  counsel 
who  appears  as  amicus  curiae,  "that  the  so- 
called  Black  Iiaw,  chapter  82,  of  the  laws  of 
1911,  is  in  flagrant  violation  of  the  provi- 
sions of  the  federal  Constitution  prohibiting 
the  passage  by  the  Legislature  of  any  law 
impairing  the  obligation  of  contracts."  Coun- 
sel who  appears  as  amicus  curiae  has  filed 
8  very  able  brief  setting  forth  in  detail  his 
objections  to  the  Black  Law  and  the  particu- 
lars wherein  he  thinks  it  impairs  the  obliga- 
tions of  the  city  In  regard  to  its  bonded  in- 
debtedness. It  Is  stipulated  that  the  city  at 
the  time  it  voted  to  adopt  the  commission 
form  of  government  was  indebted  and  that 
SDCh  indebtedness  was  evidenced  by  its  cou- 
pon bonds.  It  is  doubtful  if  this  question 
can  be  properly  raised  by  the  appellant  here- 
in, but,  notwithstanding  any  doubt  there  may 
be,  we  have  concluded  to  waive  any  consid- 
eration of  the  manner  and  form  in  which 
this  phase  of  the  question  has  been  presented 
and  deal  with  it  on  its  merits. 

The  vital  question  urged  Is  that  under  the 
bonding  acts  special  provision  is  made  for 
the  levying  and  collection  of  an  annual  tax 
for  the  payment  of  interest  and  raising  a 
Sinking  fund  for  the  final  redemption  of  the 
bonds,  and  that  these  provisions  became  a 
part  of  the  contract  under  which  the  city 
told  the  bonds,  and  that  they  are  impaired 
by  the  adoption  of  this  new  form  of  govern- 
ment for  the  reason  that  the  commission 
goTemment  act  ■  contains  no  provision  for 
levying  and  collecting  a  tax  to  meet  these  ob- 
ligations. It  is  further  argued  that  the  com- 
mission government  act  provides  a  method 
whereby  all  ordinances  may  be  submitted  to 
a  popular  vote,  and  that,  although  the  city 
council  might  make  a  tax  levy  ot  be  com- 
pelled by  the  courts  to  make  such  levy,  still 
the  people  might  refuse  to  cast  a  favorable 
vote  and  there  would  be  no  method  whereby 
a  levy  tould  be  enforced  and  a  tax  could  be 
raised  to  meet  these  obllgntions. 

There  are  several  reasons  which  to  our 
BilndB  satisfactorily  answer  these  conten- 
tions. In  the  first  place  It  is  a  well-settled 
rule  in  this  country  ttmt  these  municipal 
bond  Issues  create  contract  obligations  and 
constitute  a  contract  between  the  municipal 
corporation  and  the  purchaser  of  the  bonds. 

[II]  It  Is  eqnally  true  that  the  remedies 
given  bf  law  for  the  enforcement  of  these 
contsacts  and  the  laying  and  collection  of 
taxes  to  meet  such  obligations  cannot  be  al- 
tered or  diminlidied  so  as  to  Impair  the  sub- 
stantial rights  or  Interests  of  the  holder  of 
such  obligations.  Von  Hoffman  v.  City  of 
Qniucy,  4   Wall.  S85,  IS  L.   Ed.  403..    See 


notes  and  citations,  6  notes  to  TT.  S.  Bep. 
632,  and  note  page  706,  i  Supp.  Notes  U.  S. 
Bep.  If  therefore  the  act  here  in  question 
attempts  to  repeal  the  remedy  given  the 
bondholder  by  the  ordinances  which  author- 
ized the  Issuance  of  the  bonds  and  provided 
for  the  levy  and  collection  of  a  tax  and  does 
not  give  to  the  bondholder  Instead  thereof  a 
substantial,  equivalent  remedy,  the  act  would 
in  so  far  be  unconstitutional  and.  void. 
When  we  turn  to  the  act  itself,  however,  we 
find  that  it  was  clearly  not  the  intention  of 
the  Legislature  to  in  any  way  alter  or  im- 
pair the  obligation  of  the  city  in  this  re- 
spect, but  rather  to  continue  those  obliga- 
tions in  full  force  and  effect.  We  find,  in 
section  3  of  the  act  the  following  provision: 
"All  rights  and  property  of  every  descrip- 
tion which  are  vested  In  any  such  city  under 
its  former  organization  shall  vest  in  the 
same  under  the  organization  herein  contem- 
plated, and  no  right  or  liability,  either  in 
favor  of  or  against  it,  existing  at  the  time, 
and  no  suit  or  prosecution  of  any  kind  shall 
be  affected  by  such  change,  and  such  dty 
*  •  •  shall  be  subject  to  all  the  duties, 
obligations,  liabilities  and  limitations  now  or 
hereafter  imposed  upon  such  municipal  cor- 
porations by  the  Constitution,"  etc.  It  is 
also  provided  by  section  3  that  all  existing 
ordinances  shall  remain  in  force  under  the 
new  government  until  altered  or  repealed. 
It  is  therefore  clear  that  so  far  no  attempt 
has  been  made,  to  impair  or  repudiate  the 
obligations  created  by  Boise  City.  Under 
the  foregoing  provision,  -we  think  the  bond- 
holders have  the  same  rights  and  remedies 
that  they  have  always  had  for  the  collection 
of  their  bonds,  and  that  the  commission  gov- 
ernment act  was  never  intended  to  in  any 
way  alter,  change,  or  imiuiir  those  obliga- 
tions. 

[12]  Now  let  OS  answer  the  contention 
made  with  reference  to  .the  referendum  sub- 
mission of  a- tax  levy  ordinance.  An  ex- 
amination of  the  dlfferait  provisions  of  the 
statute  as  embodied  in  sections  25,. 26,  and 
74  convinces  us  that  It  was  the  intention  of 
the  Legislature  to  exclude  "ordinances  mak- 
ing the  annual  tax  levy  and  appropriations" 
from  the  dperation  of  the  referendum  pro- 
vision. Section  74,  p.  313,  1911  Sess.  Laws. 
Section  26  provides  for  the  submission  of  any 
ordinance  to  a  vote  of  the  people,  provided 
a  proper  petitton  therefor  is  filed  with  the 
clerk  "prior  to  the  date  when  any  ordinance 
shall  take  effect" ;  and  section  26  provides 
that  the  council  of  its  own  motion  may  sub.' 
mlt  any  proposed  ordinance  or  measure  to  a 
vote  of  the  people  in  the  same  manner  and 
with  the  satue'  force  and  effect  as  a  question 
is  submitted  on  petition.  When  we  turn  to 
section  74  prescribing  when  ordinances  shall 
go  into  effect,  we  find  the- following:  "Or- 
dinances making .  the  annual  tax  levy  and 
nppro|>rintions  shall  take  effect  imraediatelv 
upon  t)xilf  tmssage.     Ordinances   granting 
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franchises  of  any  kind  shall  take  effect  not 
less  than  30  days  after  their  passage  and 
approval.  All  other  ordinances  enacted  by 
the  council  shall  take  effect  not  less  than 
ten  days  after  the  date  of  their  passage," 
etc.  As  above  noted,  section  25  requires  a 
referendum  petition  to  be  filed  with  the 
clerk  before  the  4ate  when  the  ordinance 
shall  take  effect.  It  Is  therefore  clear  that 
it  could  not  have  been  the  Intention  of  the 
Legislature  that  ordinances  making  the  an- 
nual tax  levy  and  appropriations  should  be 
submitted  to  a  referendum  vote.  No  pos- 
sible method  is  provided  for  securing  a  peti- 
tion touching  such  an  ordinance  until  after 
It  would  be  In  effect.  It  seems  to  us  that  It 
must  have  been  the  Intention  of  the  lawmak- 
ers that  ordinances  making  the  annual  tax 
levies  and  appropriations  should  not  be  sub- 
mitted to  a  referendum  vote.  On  the  other 
hand,  the  people  are  given  a  certain  lengtti 
of  time  In  which  to  procure  petitions  with 
reference  to  all  other  ordinances,  namely, 
at  least  30  days  for  ordinances  granting 
franchises  and  at  least  10  days  for  all  other 
ordinances.  No  sufficient  or  valid  objection 
has  been  called  to  our  attention  to  justify 
us  in  holding  the  act  in  question  Invalid  or 
unconstitutional. 

It  follows  that  the  Judgment  should  be  af- 
firmed, and  it  Is  so  ordered.  Costs  awarded 
in  favor  of  respondent. 

STEWART,  C.  J.,  concurs. 

SDIiLIVAN,  J.  I  am  unable  to  concur  In 
the  conclusion  reached  by  the  majority  of 
the  court.  I  concede  that  the  act  known  as 
the  Black  Law  was  passed  by  both  Houses 
of  the  Legislature  in  substantial  compliance 
with  the  provisions  of  the  Constitution  in 
regard  to  what  the  Journals  of  the  two 
Bouses  must  contain,  but  that  admission 
alone  does  not  go  to  the  constitutionality  of 
the  provisions  of  the  act  Itself;  it  only 
goes  to  the  constitutionality  of  the  passage 
of  the  act  In  Kessler  v.  Frltchman,  119 
Pac.  692,  the  majority  of  this  court  held  un- 
der the  provisions  of  section  2  of  the  Black 
Law,  whereby  the  mayor  is  required  upon 
petition  to  submit  the  question  of  organizing 
as  a  city  under  said  act  to  the  electors  at 
a  "special  election,"  that  the  "special  elec- 
tion" there  referred  to  means  the  same  as 
the  term  "general  election"  as  used  In  section 
1  of  article  12  of  the  Constitution,  which 
section  requires  that  a  change  in  the  form 
of  municipal  government,  if  made,  must  be 
made  at  a  general  election.  Construing  the 
words  "special  election"  to  mean  "general 
election"  was  the  first  step  by  the  court  In 
construing  away  the  clear  meaning  of  said 
act,  and  further  judicial  legislation,  as  I 
view  It,  is  now  Indulged  in  by  the  majority 
opinion  In  order  to  sustain  the  constitution- 
ality of  said  law. 

1.  It  is  provided  by  said  MCtion  1,  art  12, 


of  the  Constitution,  that  "the  Legislature 
shall  provide  by  general  laws  for  the  incor- 
poration, organization  and  classification  of 
the  dtles  and  towns  in  proportion  to  the 
population"  and  in  compliance  with  said 
provision.  The  Legislature  has  classified 
municipalities  into  villages,  cities  of  the  sec- 
ond class,  and  cities  under  special  charter. 
It  was  the  evident  intention  to  provide  a 
fourth  classification  under  the  Black  Law. 

The  third  section  of  the  Black  Law  pro- 
vides: "All  general  laws  of  the  state  of  Ida- 
ho governing  or  pertaining  to  such  cities  and 
not  inconsistent  with  the  provisions  of  this 
act  shall  apply  to  and  govern  cities  organ- 
ized under  this  act"  It  Is  conceded  that 
there  were  no  general  laws  of  the  state  of 
Idaho  governing  or  pertaining  to  Boise  City 
at  the  time  of  the  enactment  of  the  Black 
Law  except  section  2239,  Rev.  Codes,  which 
provides  that  city  councils,  etc.,  of  dtles, 
towns,  and  villages  theretofore  Incorporated 
under  special  or  general  laws,  or  thereafter 
incorporated,  are  vested  with  authority  and 
power  to  regulate  or  suppress  and  prohibit 
certain  criminal  acts.  Boise  City  was  or- 
ganized and  governed  by  a  special  charter, 
which  charter  could  not  be  amended  or 
changed  by  general  law.  And  it  Is  especially 
provided  in  said  section  3  of  the  Black  Law 
"that  no  provisions  of  any  special  charter 
or  other  special  act  or  law  which  any  such 
dty  may  be  operating  under  at  the  time  <^ 
Its  becoming  organized  under  this  act  shaH 
thereafter  be  applicable  to  such  city  while  it 
is  operating  under  the  provisions  of  this 
act."  It  thus  clearly  appears. that,  if  Boise 
City  attempts  to  organize  under  the  provi- 
sions of  said  Black  Law,  it  would  have  only 
the  powers  granted  by  said  i^ection  2239  and 
the  powers  granted  by  the  provisions  of  the 
Black  Law,  for  under  the  provisions  of  said 
section  3,  as  above  quoted,  only  the  general 
laws  "governing  or  pertaining"  to  Boise  City 
and  not  inconsistent  with  the  Black  Law  are 
made  applicable  to  Boise  City  after  its  or- 
ganization under  the  Black  Law.  Section  U. 
of  said  Black  Law  provides  that  "the  coun- 
cil shall  have  and  possess,  and  the  mayor 
and  council  and  its  members  shall  exercise 
all  executive,  legislative  and  judicial  power, 
and  duties  now  had,  possessed  and  exercised 
by  the  mayor,  city  council,  board  of  public 
works,  board  of  library  trustees,  and  other 
executive  and  administrative  officers  In  cit- 
ies, except  as  hereinafter  provided."  And  it 
is  thereinafter  provided  that  no  provisions  of 
any  special  charter  or  other  special  act  or 
law  has  any  application  whatever  to  a  city 
after  it  is  organized  under  the  BlaCk  Law. 
Therefore  the  mayor  and  council  of  Boise 
City  would  have  no  iMwers  or  duties  impos- 
ed by  the  charter  and  only  have  such  pow- 
ers and  duties  as  are  Imposed  by  the  Black 
Law.  It  appears  from  the  conflicting  provi- 
sions of  the  Black  Law  and  its  Incongruities 
that  it  was  hastily  and  carelessly  drawn  and 
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«1U  require  legislation  by  tbia  court  ta  make 
it  effective. 

It  will  be  obserred,  by  the  adoption  of  the 
Black  Law,  Boise  City  woald  be  deprived  of 
the  rights  and  powers  now  exercised  under 
its  special  charter  and  essential  to  the  main- 
tenance of  municipal  government  as  no 
rights  and  powers  other  than  as  above  men- 
tioned are  conferred  by  said  act  upon  Boise 
City  for  tbe  reason  tliat  no  general  laws  are 
applicable  thereto.  The  Black  Law  was  not 
intended  of  itself,  to  be  a  complete  law  for 
monidpal  government,  but  had  to  be  supple- 
mented by  the  general  laws  by  which  the 
dty  adopting  it  was  governed.  Bolae  City 
was  not  under  the  general  laws  and  was  not 
a  city  of  the  second  class,  and  under  the 
law  it  could  not  become  such  as  it  bad  a 
population  of  more  than  15,000.  It  is  con- 
ceded try  tbe  majority  of  the  court  tliat  tbe 
general  laws  of  the  state  do  not  provide  for 
tbe  organization  of  any  cities  tliat  liave  a 
population  exceeding  15,000,  but  they  bold 
that.  If  a  city  organized  under  tbe  general 
laws  contlnnbs  to  grow  and  acquire  a  popu- 
lation of  more'  than  15,000,  it  still  oi)erates 
under  the  general  laws  provided  for  cities 
of  the  second  class.  I  concede  that,  but  it 
must  be  remembered  that  Boise  City  was 
never  under  the  general  laws  and  that  It  has 
grown  to  a  city  of  perhaps  25,000  inhabit- 
ants under  its  special  charter.  That  being 
true,  it  could  not  now  organize  under  the 
general  law  because,  as  I  view  it,  no  city 
tiiat  has  a  population  to  exceed  15,000  can 
organize  under  the  general  laws.  Wben  It 
adopted  tbe  Black  Law,  there  were  no  gen- 
eral laws  governing  or  pertaining  to  Boise 
City,  and  only  sndi  general  laws  as  govern 
and  pertain  to  the  city  at  the  time  It  adopts 
the  Black  Law  are  applicable  to  such  city 
under  section  S  of  said  act 

I  think  the  majority  of  the  court  evades 
the  real  facts  of  this  case  when  it  suggests 
that  a  city  organized  under  tbe  general  laws, 
when  It  acquired  a  population  of  more  than 
15,000,  would  not  be  disorganized  but  would 
continue.  I  concede  that  proposition,  but 
deny  that  Boise  City  could  have  become  or- 
ganized under  the  general  law  after  it  had 
a  population  of  more  than  15,000,  and  the 
very  fact  that  the  Legislature  has  neglected 
and  failed  to  provide  general  laws  for  the 
governing  of  cities  of  more  than  15,000  In- 
habitants does  not  Justify  the  court  in  ex- 
t«idlng  the  provisions  of  the  general  law  for 
the  government  of  cities  of  the  second  class 
beyond  what  was  intended  by  the  Legislature 
and  thus  Judicially  enacting  laws  for  the 
government  of  such  cities.  After  Boise  City 
adopted  the  tommission  form  of  government, 
it  had  no  power  under  its  charter  whatever, 
and,  quoting  from  section  S  of  the  Black 
Law,  "all  general  laws  of  the  state  of  Idaho 
governing  or  pertaining  to  such  cities  (that 
is,  cities  adopting  the  Black  Law),  and  not 
inconsistent  with  tbe  provisions  of  this  act. 


sban  apply  to  fend  govern  dtl^  brganized 
under  this  act."  Boise  City  was  not  brought 
under  the  general  laws  by  the  adoption  of 
the  Black  Law  for  the  reason  tbat  it  was  in 
no  manner  governed  by  the  general  laws. 
Tbat  being  true,  this  court  must  legislate  ill 
order  to  bring  Boise  City  under  tbe  provi- 
sions of  tbe  general  laws. 

The  main  object  or  purpose  of  tbe  Black 
Iiaw  was  to  make  all  of  the  powers  of  tbe 
city  council  subject  at  all  times  to  popular 
referendum.  It  was  to  place  the  mayor  and 
common  council  in  a  position  so  that  tbey 
could  not '  pass  an  ordinance  and  make  it 
effective  without  referring  it  to  a  vote  of  tbe 
people  provided  tbe  people  so  desired.  It 
provides  for  both  the  initiative  and  referen- 
dum. 

2.  The  next  point  is.  Does  tbe  Black  Law 
Impair  the  obligation  of  contracts,  and  for 
that  reason  is  it  repugnant  to  tbe  provisions 
of  section  10,  art  1,  of  tbe  federal  Consti- 
tution, which  provides,  among  other  things, 
tbat  no  state  shall  pass  any  law  impairing 
the  obligation  of  contracts?  Tbe  majority 
of  the  court  holds  that  tbe  Black  Law  does 
not  Impair  the  obligation  of  contracts.  It  is 
admitted  that  Boise  City  has  a  large  amount 
of  Indebtedness  Incurred  under  the  provi- 
sions of  its  charter,  and  the  charter  provides 
adequate  means  whereby  the  levying  and 
collecting  of  taxes  to  pay  the  interest  and 
principal  of  such  bonds  was  a  duty  imposed 
on  tbe  dty  council  and  was  a  duty  tbat  the 
council  could  be  compelled  by  mandamus  to 
perform.  Subdivision  10  of  section  50  of 
said  charter  provides  tbat  tbe  proper  officers 
of  said  city  must  continue  to  assess  and  col- 
lect on  all  taxable  property  within  the  lim- 
its thereof  the' necessary  taxes  to  pay  said 
bonds  and  interest  as  the  same  become  due. 

It  is  a  well-settled  rule  and  clearly  stated 
In  Von  Hoffman  v.  City  of  Qulncy,  4  Wall. 
535,  18  L.  Ed.  403,  as  follows:  "Wbere  a 
statute  has  authorized  a  municipal  corpora- 
tion to  issue  tK>nds  and  to  exercise  tbe  pow- 
er of  local  taxation  in  order  to  pay  them, 
and  persons  have  bought  and  paid  value  fof 
bonds  Issued  accordingly,  the  power  of  taxa- 
tion thus  given  is  a  contract  within  the 
meaning'  of  tbe  Constitution  and  cannot  be 
withdrawn  until  the  contract  is  satisfled. 
Tbe  state  and  tbe  corporation  in  such  a  case 
are  equally  bound."  There  is  no  conflict  of 
authority  upon  this  point. 

Under  tbe  uniform  decisions  of  the  Su- 
preme Court  of  tbe  tfnited  States,  statutory 
provisions  may  constitute  a  contract  between 
th*  city  and  Its  bondholders  incapable  of 
impairment  at  tbe  bands  of  the  Legislature. 
Under  tbe  provisions  of  tbe  Boise  City  char- 
ter, tbe  contract  rights  of  the  bondholders 
were  clear,  specific,  and  adequate.  If  tbe 
mayor  and  common  council  failed  to  levy 
the  necessary  taxes,  tbey  could  be  compelled 
by  mandamus  to  do  so.  The  city  having  bor- 
rowed money  and  issued  its  bonds,  the  f^eg- 
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Islature  had  no  power  to  change  the  situa- 
tion between  the  debtor  and  creditor  with- 
out at  the  same  time  preserving  In  some  way 
the  rights  of  the  contracting  parties  to  en- 
force such  contracts.  The  Legislature  might, 
If  It  chose,  change  the  form  of  government 
of  Boise  City.  It  might  abolish  the  office  of 
mayor  and  council,  but  if  it  did  that  it  must 
vest  in  some  other  officers  the  duty  of  levy- 
ing the  necessary  taxes,  and  this  duty  must 
continue  to  be  a  duty  or  legal  obligation, 
one  whose  performance  could  be  enforced  in 
the  courts  until  the  contracts  of  the  city 
were  complied  with.  But  it  could  not  make 
the  levjing  of  the  required  taxes  depend  up- 
on the  hazard  of  a  popular  vote,  and,  if  an 
attempt  were  made  to  make  it  depend  upon 
a  popular  vote,  such  act  would  be  absolutely 
null  and  void. 

The  Illinois  Legislature  attempted  In  the 
case  of  Von  Hoffman  ▼.  City  of  Quincy, 
supra,  to  change  the  method  of  levying  suf- 
ficient taxes  for  the  payment  of  the  city's 
bonded  indebtedness  without  substituting 
therefor  a  remedy  as  efficient  as  the  law  pro- 
vided when  the  bonds  were  Issued,  and  that 
act  was  held  by  the  Supreme  Court  of  the 
United  States  to  be  absolutely  void. 

While  the  Black  Law  provides  for  a  mayor 
and  council,  it  does  not  charge  the  council 
with  the  duty  of  levying  taxes  to  meet  the 
bonded  indebtedness  or  any  indebtedness. 
The  majority  opinion  quotes  from  section  3 
of  the  Black  Law  whereby  it  Is  provided 
that  all  rights  and  property  of  every  de- 
scription which  are  vested  in  any  city  under 
its  former  organization  shall  vest  in  the 
same  under  the  organization  contemplated 
by  said  act,  and  that  such  new  organization 
"shall  have  and  exercise  all  powers,  func- 
tions, rights  and  privileges  now  or  hereafter 
given  or  granted  It  and  shall  be  subject  to 
all  the  duties,  obligations,  liabilities  and  lim- 
itations now  or  hereafter  imposed  upon  such 
municipal  corporation."  etc.  It  cannot  be 
claimed  that  any  provisions  of  the  special 
charter  for  levying  and  collecting  taxes  re- 
mained In  force  after  the  adoption  of  the 
Black  Law.  The  provisions  of  said  section 
3  absolutely  extinguish  the  special  charter 
in  the  following  language:  "Provided,  that 
no  provisions  of  any  si)eclal  charter  or  other 
special  act  or  law  which  any  such  city  may 
be  operating  under  at  the  time  of  its  be- 
coming organized  under  this  act,  shall  there- 
after be  applicable  to  such  city  while  it 
is  operating  under  the  provisions  of  this 
act"  The  Black  Law  nowhere  contains  any 
provisions  requiring  the  councilmen  or  any 
other  officer  to  levy  any  tax  to  meet  the 
requirements  of  the  existing  bond  issues. 
If  the  general  laws  of  the  state  governing 
second-class  cities  stood  alone,  they  Impose 
upon  the  municipal  officers  a  lawful  duty  in 
respect  to  levying  taxes  to  pay  the  indebt- 
edness of  the  city,  substantially  equivalent 
to  that  Imposed  by  the  special  chapter.  But 
the  general  laws  do  not  stand  alone.     By 


the  Black  Law  they  have  been  adopted  only 
in  80  far  as  they  are  "not  inconsistent  with 
the  provisions  of  thia  act"  See  section  3. 
Under  the  general  law  and  under  the  special 
charter  there  was  an  imperative  duty  im- 
posed on  the  proper  officers  to  levy  taxes 
for  the  purpose  of  paying  the  bonded  in- 
debtedness. Those  officers  had  no  alterna- 
tive in  the  matter,  and,  as  above  stated,  if 
they  refused  to  do  so  they  could  be  com- 
pelled by  mandamus.  The  Black  Law,  how- 
ever, annihilates  this  legal  obligation  so  far 
as  its  practical  availability  to  the  creditor  is 
concerned,  as  It  puts  the  decision  as  to 
whether  or  not  taxes  shall  be  levied  tn  the 
hands  of  the  voters  of  the  city;  in  other 
words,  the  question  as  to  whether  or  not  the 
contract  obligations  of  the  city  shall  be  met 
may,  in  strict  accordance  with  the  provisions 
of  the  Black  Law,  be  determined  by  the  le- 
gal voters  of  the  city  who  cannot  by  any 
known  process  of  law  be  compelled  to  vote  in 
favor  of  levying  the  tax.  But  it  has  been  sug- 
gested that  you  could  trust  the  people  to  do 
this;  that  they  are  honest  Conceding  it, 
that  is  not  the  question  here.  The  bond- 
holder had  the  right  to  an  adequate  remedy 
not  dependent  upon  the  will  or  wish  of  the 
voter — ^a  remedy  as  adequate  and  effective 
as  he  bad  when  the  bonds  were  issued  un- 
der the  special  charter.  There  Is  no  ques- 
tion as  to  the  Sectors'  honesty  involved  bete. 
The  power  and  duty  of  the  council  under  the 
Black  Law  in  regard  to  the  levying  of  taxes 
is  only  such  power  and  duty  as  the  voters  of 
the  dty  choose  at  any  time  to  leave  in 
their  hands.  This  remarkable  situation  is 
caused  by  the  loose,  sweeping  provisions  la 
which  the  Legislature  embodied  what  is 
known  as  the  "initiative  and  referendnm" 
in  said  act. 

Section  25  of  the  act  provides  as  follows: 
"If,  prior  to  the  date  when  any  ordinance 
shall  take  effect,  a  petition,  which  petition, 
and  its  requirements  shall  be  substantially 
as  required  by  the  provisions  of  section  17 
of  this  act,  with  the  necessary  changes  made 
therein  to  meet  the  needs  of  this  section, 
signed  by  qualified  electors  equal  in  number 
to  twenty-five  (25)  p'er  centum  of  the  entire 

)te  cast  for  mayor  at  the  last  preceding 
general  municipal  election,  shall  be  filed 
with  the  derk  protesting  against  the  enact- 
ment of  such  ordinance,  it  shall,  by  the  filing 
of  such  petition,  be  suspended  from  taking 
effect.  •  •  ♦  Thereupon  the  council  shall 
immediately  reconsider  such  ordinance,  and, 
if  it  do  not  entirely  repeal  the  same^  shall 
submit  it  to  popular  vote  at  the  next  munic- 
ipal election,  the  council,  in  its  discretion, 
may  call  a  special  election  for  that  purpose: 
and  such  ordinance  shall  not  take  effect  un- 
less the  majority  of  the  qualified  electors 
voting  thereon  at  such  election  shall  vote  in 
favor  thereof."  This  section  also  emphasissea 
the  carelessness  with  which  said  act  waa 
drawn.  It.  provides  that  the  petition  referred 
to  therein  shall  be  substantially  as  required 
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iy  the  provisions  of  secitlon  17  of  said  act. 
Turnlug  to  section  17  we  find  tbat  it  does 
sot  refer  to  petitions  at  all  but  provides  for 
the  general  and  special  meetings  of  tbe  coun- 
cil and  tbe  time  for  holding  the  same,  and 
coDtalos  nothing  in  regard  to  petitions. 

It  is  evident,  in  case  the  council  levies  a 
tax  to  meet  tbe  requirements  of  any  bond  is- 
sues, their  action  may  nevertheless,  in  strict 
observance  of  the  forms  of  law,  be  reviewed 
by  tbe  people  at  large,  and,  if  for  any  reason 
whatever  tbe  people  choose  to  vote  against 
the  levying  of  sucB  tax,  then  tbe  levy  could 
not  take  effect.  Suppose  a  proposed  ordi- 
nance was  sought  to  be  enacted  by  the  In- 
itiative as  provided  by  section  24  of  said 
act  providing  that  no  tax  l>e  levied  for  the 
year  1913  for  the  payment  of  the  interest 
on  said  bonded  ind^tedness.  Under  tbe 
Black  Law  it  would  be  tbe  duty  of  the  coun- 
cil to  pass  it  or  submit  It  to  the  electors  for 
passage  as  there  are  no  exceptions  to  the 
enactment  of  ordinances  under  the  initiative. 
After  tbe  people  had  enacted  such  an  ordi- 
nance the  council  would  not  dare,  nor  would 
they  have  any  authority,  to  repeal  It  by  en- 
acting an  ordinance  levying  such  tax.  If 
they  undertook  to  do  so,  they  no  doubt  would 
be  recalled.  In  that  case  the  remedy  of 
mandamus  or  any  other  remedy  would  not  be 
an  adequate  remedy  to  the  bondholder. 

But  it  Is  contended  that  section  74  of  the 
Black  Law  provides  that  "ordinances  making 
the  annual  tax  levy  and  appropriations  shall 
take  effect  immediately  upon  their  passage," 
and  it  Is  urged  that  when  they  take  effect 
it  Is  too  late  to  refer  them  to  a  vote  of  the 
people.  Conceding  that  there  are  various 
ways  by  which  the  provisions  of  said  section 
Bright  or  conld  be  evaded,  first,  it  Is  not  re- 
quired by  law  that  a  tax  levy  to  meet  the 
requirements  of  a  bond  Issue  shall  be  a  part 
of  the  "annual  tax  levy"  and  the  council 
mlg^t,  If  It  chose,  make  such  levy  at  a  sep- 
arate and  different  meeting.  And  again: 
Section  26  of  said  act  provides  that  "the 
council,  of  its  own  motion,  may  submit  to 
popular  vote,  for  adoption  or  rejection,  at 
any  election  any  proposed  ordinance  or  meas- 
ure (no  exception)  in  the  same  manner  and 
with  the  same  force  and  effect  as  provided  in 
this  act  for  their  submission  on  petition." 
That  section  places  It  in  the  hands  of  the 
council  of  Its  own  motion  to  submit  to  pop- 
ular vote  "any  proposed  ordinance  or  meas- 
ure" in  the  same  manner  and  with  the  same 
force  and  effect  as  provided  in  said  act  for 
their  submission  on  petition.  Supposing  the 
council  should  submit  the  ordinance  for  the 
purpose  of  levying  a  tax  to  pay  the  indebt- 
edness of  the  city  to  a  vote  of  the  people, 
they  would  be  bound  by  the  vote  of  ime  peo- 
ple under  the  provisions  of  said  law.  But 
the  majority  of  tbe  court  has  really  read 
Into  said  section  after  the  worda  "any  pro- 
posed ordinance"  the  words  "except  ordl- 
aances  whereby  taxeti  ace  IsTiedto  meetoonr 


tract  obligations,"  and  I  think  that  la  the 
clearest  Juaidal  legislation. 

When  tnls  law  was  submitted  to  the  people 
of  Boise  City  for  adoption  or  rejection,  the 
whole  law  was  submitted,  and  the  history 
of  that  election  shows  that  one  of  the  main 
inducing  causes  of  Its  adoption  as  proclaimed 
by  Its  advocates  was  that  under  this  law 
tbe  sole  power  of  legislation  and  of  conducts 
ing  the  city's  business  would  be  vested  In 
the  people  of  the  city.  And  no  doubt  many 
of  the  people  believed  from  the  statements 
made  that  if  the  Black  Law  were  adopted  an 
oiqportunlty  would  be  given  to  abrogate  or 
repudiate  certain  contracts,  such  as  the  light- 
ing contract  which  had  been  recently  entered 
into  by  the  state  and  of  which  some  people 
did  not  approve. 

Under  tbe  Boise  City  charter,  the  Legis- 
lature, bad  provided  for  a  mayor  and  com- 
mon council,  always  amenable  to  the  pro- 
cess of  mandamus.  This  was  the  remedy 
and  a  part  of  the  contract  on  which  the 
bondholders  and  creditors  of  tbe  municipali- 
ty relied.  In  Its  place,  und^  the  Black  Law, 
no  officer  is  amenable  in  any  practical  way 
to  the  process  of  mandaiQus  so  far  as  the- 
passage  of  ordinances  are  concerned,  but  the- 
ultimate  power  over  all  ordinances  and  other 
measures  Is  vested  in  the  decision  of  the' 
electors  of  the  city.  The  only  power  vested 
in  the  council  is  such  power  as  the  people 
choose  to  leave  with  it.  The  creditors  of 
the  city  had  a  contract  they  could  enforce 
in  the  courts  under  the  charter,  but  under 
the  provisions  of  the  Black  Law  the  enact- 
ment of  ordinances  levying  taxes  for  the 
purpose  of  paying  the  Indebtedness  may  be 
left  to  a  vote  of  the  people.  In  case  the  couur 
ell  desire  to  leave  It  with  the  people  or  in 
case  tbe  people  desire  to  vote  ui>on  it  Under 
such  a  condition,  what  becomes  of  the  contract 
right  of  the  bondholders?  It  is  a  mere  hope 
or  expectation  that  the  people  will  never 
vote  to  repudiate  its  mnnidpal  obligations. 
The  bondholders  had  an  adequate  remedy 
under  the,  provisions  of  the  special  charter, 
and  any-  act  of  the  Legislature  that  deprives 
them  of  that  right  Is  unconstitutional  and 
void. 

The  court  in  Von  Hoffman  v.  City  of  Quin- 
cy,  supra,  said:  "When  tbe  bonds  in  ques- 
tion were  Issued,  there  were  laws  In  force 
which  authorized  and  required  the  collection 
of  taxes  sufficient  in  amount  to  meet  thet 
interest  as  it  accrued  from  time  to  time  upon 
the  entire  debt.  But  for  tbe  act  of  the  14th 
9f  February,  1863  [Prlv.  Lawjs  (111.)  1863,  p. 
172],  there  would  .be  no  difficulty  in  enforc- 
ing them.  The  amount  permitted  to  be  col- 
lected by  that  act  will  be  Insufficient.  •  «  ♦ 
A  right  without  a  remedy  Is  as  If  it  were 
not.  For  every  beneficial  purjpose  It  piay  be 
^id  not  to  exist.  It  Is  well  settled  that  a 
state  may  disable  itself  by  contract  from 
exercising  Its  taxing  power  In  particular 
c^s^.    Xt  Is  equally  dear  that,  where  a  state 
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has'  authorized  a  munldpai  corporation  to 
contract  and  to  exercise  the  iwwer  of  local 
taxation  to  the  extent  necessary  to  meet  its 
engagements,  the  power  thus  given  cannot 
be  withdrawn  until  the  contract  Is  satisfied. 
♦  •  *  A  different  result  would  leaTe  noth- 
ing of  the  contract  but  an  abstract  right  of 
no  practical  value,  and  render  the  protection 
of  the  Constitution  a  shadow  and  a  delu- 
sion." 

In  the  state  of  Louisiana,  after  an  obliga- 
tion had  been  incurred,  a  statute  was  passed 
forbidding,  among  other  things,  the  issuance 
of  a  writ  of  mandate  to  enforce  the  tax  levy 
for  its  payment,  and  in  the  case  of  Louisiana 
V.  PilBbury,  Mayor,  106  U.  S.  2T8,  26  L.  Ed. 
1090,  the  court  said:  "When  the  contract 
was  made,  the  writ  (of  mandamus)  was  the 
usual  and  the  only  effective  means  to  compel 
the  city  authorities  to  do  their  duty  in  the 
premises  in  case  of  their  failure  to  provide 
in  other  ways  the  required  funds.  There 
was  no  other  complete  and  adequate  remedy. 
The  only  ground  on  which  a  change  of  reme- 
dy existing  when  a  contract  was  made  is 
permissible  without  Impairment  of  the  con- 
tract is  that  a  new  and  adequate  and  effica- 
cious remedy  be  substituted  for  that  which  is 
superseded.  Here  no  remedy  whatever  Is 
substituted  for  that  of  mandamus.'' 

In  the  case  at  bar  the  Legislature  has  un- 
dertaken to  do  indirectly  what  it  could  not 
do  directly.  They  have  made  the  writ  of 
mandamus  ineffective  by  reason  of  authoriz- 
ibg  the  question  as  to  whether  a  tax  levy 
shall  be  made  to  be  submitted  to  the  electors 
of  the  dty,  and  abolishes  the  writ  of  manda- 
dius  as  effectively  as  though  it  had  done  so 
in  express  words.  The  writ  of  mandate 
would  be  of  no  avail  against  the  voters  of 
the  city,  and  tiiere  is  no  way  of  preserving 
the  contract  obligations  referred  to  except  by 
Judicially  repealing  a  part  of  the  act  In 
question. 

In  the  last-cited  case  fhe  court  said. 
"When  the  bonds  were  issued  and  taken  bf 
the  creditors,  a  contract  was  consummated 
between  them  and  the  city  as  fully  as  If  alt 
the  provisions  had  been  enibodled  as  express 
stipulations  in  the  most  formal  instrument 
signed  by  the  parties.  On  the  one  hand  the 
creditors  surrendered  their  debts  against  the 
former  municipalities,  and  on  the  other 
bahd,  in  consideration  of  the  surrender,  the 
£lty  gave  to  them  its  bonds  which  carried  the 
ptedge  of  an  annual  tax  of  a  specified  amount 
for  the  iMyment  of  tlie  Interest  on  them  and 
ultimately  of  the  principal.  The  annual  tax 
was  the  security  offered  to  the  creditors,  and 
it  could  not  be  afterwards  severed  from  the 
contract  without  violating  its  stipulations 
any  more  than  a  mortgage  executed  as  se- 
curity for  a  note  given  for  a  loan  could  be 
subsequently  repudiated  as  forming  no  part 
of  the  transaction.  Nearly  all  legislative 
contracts  are  made  in  a  similar  way.  The 
taw  anthotlzes-  certain  bonda  to  be  iBsaed  or 


certain  work  to  be  done  upon  specified  oon-' 
diUons.    When  these  are  accepted,  a  contract 
Is  entered  into  Imposing  the  duties  and  creat- 
ing   the    liabilities    of   the    most    carefully 
drawn  instrument  embodying  the  provisions." 

In  Mobile  v.  Wataon,  116  U.  S-  289,  6  Sup. 
Ct.  398,  29  L.  Ed.  620,  the  Supreme  Court  of 
the  United  States  said:  "The  remedies  for 
the  enforcement  of  such  obligations  assumed 
by  a  municipal  corporation,  which  existed 
when  the  contract  was  made,  must  be  left 
unimpaired  by  the  Legislature,  or,  If  they 
are  changed,  a  substantial  equivalent  must 
be  prortded." 

It  requires  no  argument  to  show  that  the- 
value  of  a  contract  is  manifestly  impaired, 
when  its  payment  cannot  be  enforced  in  an 
comrt.  What  would  be  the  effect  on  negoti- 
able paper  if  it  were  left  by  law  to  the  pay- 
or to  vote  whether  he  would  pay  his  obliga- 
tion or  not?  This  is  no  reflection  on  the- 
honesty  of  anybody,'  but  it  is  simply  a  qjoes- 
tlon  of  obligation  of  contracts  and  their  eor 
forcement  in  the  courts,  If  necessary. 

Quoting  further  from  Von  Hoffman  T.  City 
of  Qulncy,  supra,  the  court  said:  "Nothiog 
can  be  more  material  to  the  obligation  than 
the  means  of  enforcement.  Without  the  r^u.- 
edy  tile  c<mtract  may,  indeed,  in  the  Sense  of 
the  law,  be  said  not  to  exist,  and  its  obliga- 
tlon  to  fall  within  the  class  of  those  moral 
and  social  duties  which  dep«id  for  their  fal- 
fllUnent  wholly  upon  the  will  of  the  Indlrldo- 
al.  The  Ideas  of  validity  and  remedy  are 
inseparable,  and  both  are  parts  of  the  obli- 
gation which  is  guaranteed  by  the  Constitu- 
tion against  invasion." 

It  was  htid  in  People  v.  Bond,  10  Cal.  663, 
that  a  creditor  has  a  right  to  the  substance 
of  the  contract  as  he  made  It  It  is  his  prlv-> 
ilege  to  Judge  for  himself  whether  It  la  for 
his  IntereBt  for  the  agreement  to  be  discharg- 
ed in  the  particular  way  stipulated,  or  in  a 
different  mode;  and  neither  the  courts  nor 
the  Legislature  can  change  it  in  anyanb* 
stantlal  pHrtlculai. 

The  powers  4xf  the  council  under  the  Blaelc 
Law  are  only  sueta  as  are. provided  by  the 
grant  contained  in  the  law  itself,  including 
whatever  grants  or  power  contained  in  the 
general  law  are  made  applicable  by  the 
Black  Law,  but  In  no  event  or  under  no  clr.< 
cumstances  do  any  of  the  old  powers  created 
by  the  Boise  charter  survive  to  the  new 
council,  because  all  of  the  provisions  of  the 
charter-  were  absolutely  suspended  by  said 
Black  Law.  As  stated  by  counsel  amicus 
curU^'  we  have  no  fears  that  the  pet^le  of 
Boise  would  ever  vote  to  repudiate  contract 
obligations;  but  it  is  quite  possible  that  ir- 
responsible agitators  mSy  call  elections  on 
questions  Involving  municipal  obligations 
and  thus  injure  the  city's  credit  and  the  val- 
ue of  its  securities.  Under  the  Black  Law 
it  coats  the  petitlodeTs  nothing  to  require 
the  council  to  call  an  election  under  the  In- 
lUaUve  or  referendtun.    The.  fact  that  th« 
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people  would  Tote  down  waj  attempt  at'  re- 
pndlatlm  la  a  very  different  and  Inferior 
kind  of  protection  to  tliat  afforded  by  re- 
■ponalble  officers  with  their  duties  defined  by 
law  and  tliemaelTes  amenable  to  tbe  process 
of  the  conrts.  It  la  not  sufficient  to  say  that 
the  Mferendnm  would  not  be  lnT<riced  in  re- 
spect to  tax  lerlee  to  meet  boBded  indebted- 
ness, as  the  conndl  may  on  its  own  motion 
submit  that  question  to  the  electors  under 
the  provisions  of  section  26  of  said  act  It 
was  held  In  Curtln  v.  Benson,  222  U.  S.  78, 
S2  Sap.  Ot  81.  B6  I<.  Hd.  102,  that  whethw 
a  power  Is  wtthln  constitutional  limits  is  to 
be  determined  by  what  can  be  done  under  it, 
not  what  may  be  done.  Said  act  is  repug- 
nant to  the  proviaions  of  section  10,  art  1, 
of  the  federal  Constitution. 

In  order  to  sustain  said  Black  Ijsw,  my 
Assoetates  had  to  construe  the  words  "special 
election"  as  used  In  section  8 'of  the  Black 
Law  to  mean  the  same  as  the  words  "gener- 
al election"  as  used  in  section  1,  art  12,  of 
the  Constitatlon,  and  tiave  also  construed  the 
words  "less  than  16,000  inhabitants"  (that 
being  the  maximum  for  second  class  cities) 
to  mean  20,000  or  26,000,  or  any  number 
more  than  16,000.  They  have  removed  the 
mazlnram  placed  by  the  Legislature.  The^ 
have  also  been  required  to  coilBtrae  the 
phrase  "any  ordinance  or  measure,"  as  used 
in  section  26  of  said  act,  to  mean  "any  or- 
dinance or  measure  except  certain  ordinances 
and  measures  for  levying  taxes,"  imd  this 
oottstmction  is  Judicial  legislation,  pure  and 
simple.  It  has  oonstroed  plain,  ordinary 
words  and  language  to  have  an  extraordina- 
ry and  unnatural  meaning,  and  carries  the 
rule  of  construction  past  any  limit,  and  such 
construction  Implies  Ignorance  on  behalf  bf 
the  Legislature  of  the  meaning  of  plain  and 
simple  words  in  common  every  day  use. 

The  court  erred  in  refusing  to  grant  t|>b 
injunction  as  prayed  for  In  the  complaint 


OS  Idaho,  74)  . 

NEIL  V.  IDAHO  ft  W.  N.  B.  B: 
(Supreme  Conrt  of  Idaho.    June  4,  1912.) 

(BylMnu  &y  t)^  Oourt.) 

1  MA0XBB  AND  SBBVAHT  (I  87»)— ISJUKIM  TO 
SnVAKT— EllCELOTZa'B   LlABILJTT   ACT. 

Section  1  of  an  act  of  Congress  lelating 
to  tbe  liability  of  common  carriers  by  railroad 
to  their  employes  in  certain  cases  (Act  April 
22,  1906,  c.  149,  35  Stat  65,  Supp.  1909.  Fed. 


Statt.  Ann.,  p.  584  [tJ.  S.  Comp.  St.  Supp. 
1911,  p.  1322 J)  provides  that  a  railroad  com- 
pany snail  be  Uable  in  damages  to  any  person 


saffering  injury,  etc._,  resulting  in  whole  or  in 
part  from  the  negligence  of  any  of  the  of- 
ficers, agents,  or  employes  of  such  carrier,  or 
by  reason  of  any  defect  or  insufficiency  due  to 
its  negligence,  in  its  cars,  engiaeS,  appliances, 
nwchinery,  trade,  roadbed,  worts,  boats, 
wharves,  or  other  equipment 

[Ed.  Note. — For  other  cases,  see  Master  and 
Servant  Cent  Dig.  |  138;  Dee.  Dig.  {  87.*] 


2.  IfAsmt  AHD  Sebvabt  (I  i04*>-IirjT7BnB 

TO    SiaVAlfT  — ASSTTKFTIOR   OF    RISK  — BU- 

plotkb'b  Liabilitt  Act. 

It  is  provided  by  section  4  of  said  act  (Act 
April  22,  1908,  c.  149,  85  SUt  66  [U.  S., 
(3omp.  St  Sapp.  1911,  p.  1323])  that  the  em- 
ployi  shall  not  be  held  to  assume  the  risk  of. 
his  employment  in  any  case  where  the  viola- 
tion by  such  carrier  of  any  statute  enacted  for 
the  safety  of  the  employes  contributed  to  the 
death  or  injury  of  such  employ  as;  otherwise, 
under  said  act,  the  defense  of  assumption  <k 
risk  remains  as  at  the  common  law. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant  Cent  Dig.  H  544-<i46;  Dec.  Dig.  | 
204.«] 

3.  Mastxb  and  Sbbvaiti  di  204,  228*>-Iir- 

JTTJBIBS  TO    SEBVAN'P— CONTBIBmOBT   NXaU- 
OXNCX— Eil(PI.0TKK'8  LlABIUTT  AOT. 

Said  act  restricts  the  defense  of  eontrib- 
utory  negligence  where  there  is  negligence  on 
the  part  of  the  company,  and  restricts  the  de- 
fense of  assumption  of  risk  where  the  com- 
pany has  violated  any  statutes  enacted  for  the 
safety  of  the  employA 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant  Cent  Dig,  H  644-646,  670,  671;  Dec. 
Dig.  M  204,  228.*f 

4.  MAfsrrxB  akd  Servant  (|  86*)— Ekplotsb's 
Liabilitt  Act— LDOTAnoir  to  Intebstatb 

COJOCEBCB. 

Said  act  limits  a  rsoovery  to  a.  case  of  an 
«mpli»e  saffering  an  injury  while  he  is  em- 
ployed by  the  carrier  in  interstate  commerce. 
[Ed.  Note.— For  other  cases,  see  Master  and 
Servant  Cent  Dig.  |  137 ;   Dec.  Dig.  f  86.*] 

6.  GomatBcs  (|  27*)— Subjcots  of  Rxouuk.- 
nOH  —  EiiPI.OTKB's    LlABIUTT  —  "ENOAaxD 

nr  Intbbstati  Coiockrcb." 

He\d,  under  tlie  facts  of  this  case,  that 
the  respondent  when  he  was  injured, was  "en- 
gaged in  interstate  commerce." 

[Ed.  Note.— For  other  oases,  see  Oommerca, 
Cent  Dig.  |  26;   Dec  Dig.  I  27.* 

For  other  definitions,  see  Words  and  Phrases, 
vol.  3,  pp.  2302-2394;   vol.  8,  pp.  764»-7661.] 

6.  AOIIONS    FOB  IjrjCTIXB  — DUXBDAJIT   HOS 
NXOUOBHT. 

Where  a  railroad  condjDctor,  40  years  of 
age,  being  }n  the  possession  of  ill  of  Us  fkcul- 
ties,  who  has  had  large  experience  in  railroad 
business  as  a  brakeman,  switchman,  switchyard 
foreman,  yardmaster,  and  conductor,  whose 
train  is  made  up,  consisting  of  about  20  freight 
cars  and  a  caboose,  and  who  goes  to  the  en- 
gine attached  to  his  train  and  delivers  to  his 
engineer  his  clearance  card,  and  steps  across 
the  space  between  the  tracks  upon  the  "scale 
track"  and  walks  leisurely  back  toward  the 
caboose  on  his  train,  and  the  Bwi;tch  engine  that 
made  up  his  train  and  left  it  standing  on  the 
"passing  track"  proceeds  down  In  the  yards  to 
get  four  cars  loaded  with  coal  and  returns  up 
the  scale  track  with  said  cars,  with  the  bell 
ringing  80  that  it  could  be  heard  at  least  a 
thousand  feet,  and  the  engine  laboring  up  a  1 

£er  cent  grade  and  running  at  from  8  to  12 
iiles  an  hour,  and  the  etfaaust  of  steam  and 
noise  of  the  engine  could  be  heard  for  a  quarter 
of  a  mile,  and  the  fireman  on  the  switch  en<-. 
gine  had  seen  the  respondent  walking  oa  the 
track  when  he  was  about  5(X)  feet  away,  and 
respondent  Is  not  noticed  thereafter  by  the 
firman  or  engineer  until  he  is  struck  by  the 
engine,  Keli,  that  the  railroad  is  not  guilty  of. 
negligence. 

7.  Relianck  on  Cabe  of  Pbbson  iNJtraxD.    ' 

A  person  in  charge  of  a  switch  engine  in 
4  raihmid  yard,  used  for  the  purpose  of  moving 
ears  and  making  up  trains,. has  a  ri^t.to  act 
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on  the  belief  or  presumption  tlat  the  Tanous 
employes  in  tiie  yard,  familiar  with  the'  con- 
tinuously recurring  movements  of  the  cars,  will 
take  reasonable  precaution  against  the  approach 
of  the  cars,  particularly  where  the  cars  are 
moving  so  slowly  that  ordinary  attention  on 
the  part  of  the  employ^  would  enable  him  to 
avoid  injury. 

8.  Reli4J«ce  on  Cabe  or  Pebson  Injured. 

When  an  engineer  sees  an  adult,  appar- 
ently in  the  full  possession  of  his  faculties, 
walking^  on  the  track  ahead  of  his  engine,  be 
has  a  right  to  presume  that  such  person  will 
get  off  the  track  before  the  train  reaches  him. 

9.  Reuance  on  Care  of  Pebson  Injured. 

Held,  under  the  facts  of  this  case,  that  or- 
dinary care  on  the  part  of  the  en^neer  and 
fireman  did  not  recniire  .them  to  anticipate  that 
respondent  would  not  step  off  the  track,  and 
such  oare  did  not  require  them  to  stop  the  train 
and  send  some  one  forward  to  remove  respond- 
ent from  the  track. 

10.  Reliance  on  Cabe  of  Person  Injured. 
Under  the  facts  of  this  case,  ajid  in  the 

light  of  the  presumption  that  one  in  the  pos- 
session of  his  faculties,  walking  on  a  railroad 
track,  will  «tep  off  the  track  in  time  to  avoid 
injury,  the  engineer  and  fireman  on  the  switch 
engine  had  reasonable  grounds  to  believe  that 
the  respondeat  would  step  off  the  track  before 
the  engine  struck  him. 

11.  Reuanok  on  Cask  of  Person  Injitbbd. 

Under  the  facts  of  this  case,  the  engjneer 
And  fireman  were  not  bound  to  anticipate  and 
provide  against  extraordinary,  unusual,  and  im- 
probable conditions  which  would  involve  inat- 
tention on  the  part  of  respondent,  and  their 
duty  to  him  began  only  when  they  had  good 
reason  to  suppose  that  he  was  unconsciously, 
or  otherwise,  in  peril. 

12.  Reliance  on  Care  of  Person  Injured. 
The   engineer   and   fireman    on   a   moving 

train,  with  bell  ringing  and  the  exhaust  of 
steam  and  the  train  making  considerable  noise, 
may  presume,  when  they  observe  a  railroad  con- 
ductor walking  on. the  track,  that  he  will  heed 
the  ringing  of  the  b^l  a,nd  the  noise  of  the 
train  and  step '  off  the  track  in  time  to  save 
Mmself  from  injury,  unless  'tomething  indicates 
the  contrary. 

13.  Reliance  on  Care  of  Person  Injured. 
Every  railroad  employe  about  a  switching 

yard  must  be  taken  to  know  and  understand 
the  hazards  of  the  situation  and  that  safety 
requires ,  the  utmost  vigilance. 

14.  Rblianoe  on  Cabe  of  PEiiaoN.  Injured. 

Held,  that  the  question  In  this  case  is  not 
what  th«  engineer  might  have  done,  but  what 
bis  duty  to  the  i«8pondent  conductor  required 
him  to  do  in  view  of  the  latter's  apparent  duty 
and  ability  to  protect  himself. 

15.  Reliance  on  Care  or  Person  Injured. 
When   an  engineer  observes    a   man   who 

possesses  his  faculties,  walking;  upon  the  rail- 
road track  and  in  no  immediate  danger,  the 
obligation  of  care  and  effort  on  his  part  arises 
only  at  the  moment  when  the  person  on  the 
track  is  seen  or  believed  to  be  in  a  perilous 
situation. 

16.  Master  and  Sbbvawt  (|  228»)h-lN juries 
10  Servant— Contributory  Neouoencb  — 
Bmflotbr's  Liabilitt  Act. 

Under  said  act  of  Congress,  contributory 
negligence  on  the  part  of  the  plaintiff  is  not  a 
bar  to  recovery;  but  the  damages  must  be  di- 
minished by  the  jury  in  proportion  to  the 
amount  of  negligence  attiibntable  to  such  em- 
ploy*. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent.  Dig.  |i  670,  671;  Dec.  Dig.  f 
228.*] 


17.  Last  CleAr  Cbance— Doctrine  Not  Ap- 
•  flioable. 

Held,  that  the  doctrine  of  the  "last  clear 
chance"  has  no  application  to  this  case. 

is.  DAHAaEs  (5  1.S2*)— Excessive  Damages- 
Personal  Injuries. 

Held,  that  the  verdict  of  $35,000  is  ex- 
cessive, even  if  ■neKligence  on  tiie  part  of  the 
railroad  comjiuy   bad  been  shown. 

(Ed.  Note. — For  other  cases,  see  Damages, 
Cent.  Dig.  |$  372-3S5,  306;    Dec.  Dig.  {  132. •] 

19.  Giving  and  IUkusal  of  Instructions— 

Error.  ' 

Held,  that  it  was  error  to  give  certain  In- 
structions; also,  that  it  was  error  to  refuse  to 
give  certain  proposed  instructions. 

Stewart,  C.  J.,  dissecting  in  part. 

Appeal  from  District  Court,  Kootenai 
County;   John  M.  Flymi,  Jod^e.   - 

Action  by  Joseph  Neil  against  the  Idabo  ft 
Washington  NUrtbem  Railroad.  From  .  a 
judgment  for  plaintiff,  defendant  appeals. 
Reversed,  and  ^new  trial  granted. 

Chas.  L.  Heltmaii,  of  Spirit  Lake,  and  John 
P.  Gray,  of  Cceur  d'Alene,  for  appellant  El- 
der &  Elder,  of  Coear  d'Alene,  for  respond- 
ent. 

SULLIVAN,  J.  This  afition  was  brought 
under  an  act  of  Congress  relating  to  the  lia- 
bility of  common'  carrlerts  by  railroad,  to 
their  employes  In  'certain,  cases  (see  Supp. 
1909,  Fed.  Stats.  Ann.,  p.  584;  Act  April  22, 
1908,  c.  149,  85  Stat  66  [U.  S.  Comp.  St. 
Supp.  1911,  p.  1822]),  to  recover  for  damages 
sustained  by  the  plaintUT  for  personal  in- 
juries alleged  to  have  been  received  by  him, 
on, account  of  the  careless  and  negligent  op- 
eration of  a  switch  engine  hauling  foqr  load- 
ed, care  of  coal  in  the  switchyards  of  thc^ 
company  at  Spirit  Lake  in  the  state  of  Idaho, 
on,  the  morning  of  October  4,  1910,  whereby, 
plaintiff  was  so  seriously  Injured  as  to  neces- 
sitate the  amputation  of  one  leg  just  above 
t|i&  knee  and  the  other  Just  above  the  ankle.' 

The  railroad  company  defended  on  the 
ground  that  the  accident  occurred  wholly  on 
account  of  the  carelessness  and  negligence  of 
the  respondent.  The  action  was  tried  by  the 
court  with  a  ^ury  and  resulted  In  a  verdict 
and  judgment  In  favor  of  respondent  for  $35,- 
000.  A  motion'  (or  a  new  trial  was  made  and 
overruled  by  the  court.  The  appeal  la  tak- 
en both  from  the  judgment  and  the  order  de- 
nying a  new  trial.  Errors  are  assigned  in 
regard  to  the  admission  and  rejection  of  cer- 
tain testimony,  the  insufHciency  of  the  evi- 
dence to  support  the  verdict,  and  the  giving 
and  refusing  to  give  certain  instructions. 

It  appears  from  the  record  that  the  appel- 
lant was  a  freight  conductor  about  40  years 
of  age  and  had  been  engaged  during  nearly 
all  of  bis  adult  life  in  railroading.  He  had 
been,  prior  to  his  injury,  brakeman,  switch- 
man, yard  foreman,  yardmaster,  and  con- 
ductor and  since  the  14th  of  July,  1896.  had 
been  continuously  engaged  In  train  service 
and  in  railroad  yards.  He  commenced  work 
for   the  appellant  company   September    22, 
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1909,  as  a  freight  brakeman,  aiid  In  March 

1910,  was  promoted  to  freight  condactor,  and 
continued  in  that  capacity  nhtfl  the  time  of 
his  injnry. 

At  the  time  of  the  aeddent,  respondent 
was  working  as  condnetor  on  freight  train 
No.  54,  a  train  mnnlng  between  Spirit  Lake, 
Idaho,  and  Metalline  Falls,  WaslL  On  the 
morning  of  the  accident  his  train  had  been 
made  np  in  the  yards  npon  what  is  caHM 
the  "passing  track"  by  switch  engine  No.  22; 
that  being  the  engtee  which  afterwards 
Btrack  the  respondent  and  cansed  the  injnry. 
At  the  time  of  the  accident,  freight  train  No. 
S4,  of  which  respondent  was  conductor,  was 
standing  on  tlie  "passing  track"  and  was'  be- 
ing inspected  by  the  train  inspector  whose 
dnty  It  was  to  make  a  complete  examination 
of  the  train  in  order  to  ^ee  that  everything 
was  in  p^fect  order  before  it  was  permitted 
to  depart  The  main  Une  track  mns  in  a 
Bontheasterly  and  northwesterly  direction. 
Just  north  of  it  la  the  "passing  track"  nlKA 
which  train  No.  64  bad  been  made  np  and 
was  being  inspected  at  the  time  of  the  acci- 
dent, ind  north  of  ^at  is  the  "scale  track," 
so  called  because  weighing  scales  were  con- 
nected with  It  Said  "scale  track"  was  need 
as  one  of  the  switch  tracks  in  said  yards. 
Train  No.  64  was  made  up  to  leare  in  a 
westerly  dlreetlon.  Just  prior  to  the  injury, 
the  respondent  had  gone  tb  the  engine  on 
train  No.  64  atad  there  talked  to  his  engiikeer' 
f<^r  a  short  Ume  and  dtf  Tered  tUm  his  deat- 
ance  card,  and  turned  and  started  badt  to- 
ward the  rear  of  his  train,  and 'in  doing  so 
went  over  to  the  "scale  track,"  soMe  10'  or 
12  feet  from  the  "passing  track,"  and  walk- 
ed easterly  on  said  track.  It  appears  that 
said  switch  engine  No.  22  had  passed  down 
the  "scale  tnck"  three  or  four  mteutes  be^ 
fore  tlie  aoddait  occurred,  and  was  hitched 
to  four  cars:  of  coal,  for  thfr  purpose^  M' 
switchfaig  the  same  up  to  the  coal  chute. 
The  railroad  track  through  the  yard  had  a 
grade  of  1  per  cent,  rising  in  an  easterly  di- 
rection, and  saM  engine  No.  22,  with  the  four 
cars  of  coal  attached,  was  going  upgrade 
when  it- struck  respondent 

Respondent  testified  that  he  was  walkbig 
along  the  "scale  track"  so  that  he  could  better 
examine  his  trabi  and  was  stooping  over 
looking  at  the  brake  rods  and  brakes  to  see 
if  they  were  all  in  good  order.  It  appears 
that  there  was  a  space  of  about  10  feet  be- 
tween the  track  on  which  said  train  No.  64 
was  standing  and  the  "scale  track,"  and  that 
respondent  could  have  walked  on  that  space 
had  he  desired  to  do  so.  But  he  testified 
that  it  did  not  require  him  to  stoop  quite 
so  low  to  look  under  his  train  if  be  walked 
on  the  scale  track  as  it  would  had  he  walked 
on  the  space  between  the  two  tracks.  He 
also  testified  that,  when  he  finished  talking 
with  his  engtneer,  he  stepped  right  oyer  on 
the  "scale  traek"  and  continued  to  walk 
down  the  ''scale  track"  nntO  he  was  struck 
by  cngtDe  No.  22;  :that  as  Jie  steptied:  Upon- 


thei  tra(9t  he  kind  of  glanced  over  his  A<ri\-  ' 
der  casbally  to  see  if  anything  was  comliig; 
tlutt  he  'saw  nothing  at  all  and  thereafter 
did  not  look  behind  him;  that  it  was  a  calm, 
qalet  mbrnlng;    and  that  an  engine  would  ■ 
haYe  to  ute  steam  pulling  four  cars  of  ooal  ' 
up  said  grade  and  would  necessarily 'make - 
considerable  noise.     It  also  appears  that  a 
large   automatic   bell   on    said   engfoe'  wSs'' 
ringing  from  the  time  the  train  started  with-] 
said  coal  cars  up  said  grade  until  after  re*  ' 
spondent  was  struck;    that  said  beli  ciyftkl 
be  heard  for  more  than  1,000  feet;  that  from  ' 
the  point  where  the  eni^e  was  hitched  to  ' 
said  coal  cars  to  where  the  respondent  wtu 
stnidc  by   the   engine   was   a   distlftnte  of 
600   or   600  feet,   and  there  was  *.  sBgM  • 
curve  to  the  left  in  the  track  as  it  extended 
easterly  across  said  yards.    The  fireman  who 
sat  on  the  left  side  of  the  engine  saw  Hie  r»^ 
spondent  walking  on'  baid  track  when  the  ' 
engine  was  about  600  feet  from  him,  and  tes- 
tified that  he  supposed,  of  course,  be  would 
get  off  the  track   when  the  engine  eane 
near  him.    The  engineer  testified  that  he  did 
not  see  lihn  on  the  track  at  all.    This  waa 
evidently  because  of  the  curve  la  the  traek.''' 
Evidently  the  attention  -of  the  flremani  was 
attracted  to  his  other  dutloi,  and  be  paid  ' 
no  more  attention  to  the  conductor,  ttw  re* 
spondent,  and  he  Old  nM  see  him  again  natUi' 
after  be  was  struck  brthe  engine. 

It  further  appears  that  tlie  train'  was  nm> 
nbig  from  8  to  12  miles  an  boat,  and  it  is'' 
not  claimed  by  the  respondent  that  that 
speed  was  excessive.  There  is  vety  little 
conflict  in  the  errldenoe  as  to  thte  manner 
in  which  ttie  accident  occurred.  Bespondent  . 
teMlified'  that  he  was  making  an  Invectfoii 
whldh'was  required  of  him  by: the  rules  of  < 
the  company.  The  evidence  on  behalf  M  tbe< ' 
appellant  tended  to  show  tliat  he  was  slm- 1 
ply  walking  down  the-  track  smoking,  a  pipe,- 
and 'that  he  had  no  du^  whatever  to  per- 
fortta  In  the  way  of  inspecting  tha  trahsi  as 
thff  train  at  that  terminal  point  was  inspect- 
ed by  an  inspector  appointed  for  tliat  duty.: 
There  Is  no  dispute  but  that  the  switch  en- 
gine was  laboring  and,  as  the  witnesses  tes- 
tified, was  "working  steam"  and  necessarily 
making  considerable  noise. '  The  fact  that 
the  antomatic  bell  was  ringing  was  testifled 
to  by  the  fireman,  engineer,  and  brakeman 
on  engine  No.  22,  and  by  the  brakeman  and 
engtneer  on  train  No.  64,  and  by  the  car  in- 
spector. The  engineer  on  engine  No.  22  tes- 
tifled that  where  the  eigine  hooked  on  coal  ' 
cars  was  12  or  16  car  lengths  of  40  feet  each 
from  the  engine  on  train  No.  64;  that  from 
the  time  engine  No.  22  passed  down  the  scale 
track  to  hook  on  the  coal  cars,  imtU  it  came 
back,  was  not  over  three  or  four  minutes; 
that  he  set  the  automatic  bell  ringing  on 
his  engine;  that  it  continued  to  ring  until  be 
shut  It  off  after  the  respondent  was  struck; 
that  said  scale  track  was  used  particularly: 
for  switching  cars  and  had  been  used  by 
him  oonstaatly  eveiiyi  d^y.foe.A  year.  and. a  ■ 
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btilt,  and  that  fact  "was  generally  knonm  to 
all  railroad  employes.  He  also  te^fled  that 
engineers  when  they  see  a  person,  .walking 
ahead  on  the  track.,  pay  no  attention  to  l^lm 
If  he  Is  a  railroad  employ £;  he  1»  e^pecit^id 
to  get  off  the  track,  and  that  with  the  «&- 
gtne  making  as  much  noise  as  It  was  going 
up.  the  grade,  if  he  s^yr  a  person  on  the 
tqack  eight  or  ten  car  lengths  ahead,  he 
WQVld  expect,  him  to  get  off  the  track;  that 
in .  the  .yards  empXoy^a  are  constantly  walk- 
ing #h^ad  of  the  trains;  that  he  did  not  see 
the. respondent  on  the  track  prior  to  the  time 
of  the  apddent;  that,  when  th^.  fireiqaa, 
g&T0  him'  the  signal  to  stop,  his  engine,  he 
stopped  iJt  as  qjilckly  a^  possible  In  a  little 
01WV  the  ;^ngth  of  th?  engine. 

.The  fir«iBftn,  of  .«^Uw  J^o.  22  had  b^en 
working  as  fireman  on  appellant's  road  for  a 
little .  owr.'  two  years.  He  testified  that,  .ajCt- 
er  the^y.  'hooked  onto  the  coal  cars,  the  bell 
was  ringing  aU  the  time  until  after  the  en- 
glue  stopped'  when  NeU,,  the  respondent,  was 
hiiurti  that  the  bell  was  being  rung  by.alr  and. 
cquld  be  heard,  distinctly;  that  the  engine 
was  laboring,  hard,  and  was  ^^ak1ng  .a.  good 
d^U,  ef  noise;  that  vhe  was  OD^thet  left  side 
n«zt'  to  the  "passing  tnack";  OnH  he  i^w 
NaU,  the  respondent;  en  the,  '^scale  track!' 
whUe  U8  engine  was  gola«  toward  the  depot 
dcanrlns  the  coal  ^car>;'  that  the  respondent 
was  walking  up  the  ^'scale  treolt"  with  his 
baok:  toward  engine  No.  22;  that  at  thnt 
time  rei^wndent  waa  about  twelve  ear  lengths 
doim  the  "scale  tradt,"  approximate  .500 
feet;  that  he  paid  no  more  attention  to  re- 
spondent; that  he  glanced  back  toward  the 
rear  of  Us  coal  ears  for  any '-signals  that, 
might  come  fEom  the  brakonaa  th^re;  that 
he  did  not  pay  any  more  attention  to  thS' 
respondeat)  that  he  did  not  think  any  mote, 
about  him;  -titat  he  had  to  watch  both,  ways 
on  the  awdtch  engine;  that  he  supposed  re- 
spondent would  get  oft  the  track;  that  the 
beU  was  ilaging  and  the  engine  laboring  nn- 
til  Nell  -wasBtrtick;  and  that  be  (wltnesa) 
did  not  see  respondent  again  f rota  the  time, 
he  saw  Ulm  about  .090  feet  away  until  after 
the  accident'  Witness  testlfled  that  he  gave 
the  engineer  Ion- No;  22  the  signal  to  stop; 
tliet  he  recelted  It  fr<Mn  Hennessy,  the 
brakemaa  on  reepondenf s  train;  that  Hen- 
nessy  was  standing  by  the  eaboose.  about 
slic  or  seven  car  lengths  away;,  that  he  gave, 
one  signal  which  witness  at  first  interpreted 
for' setting  the  air  on  respondent's,  train  to 
test  the  brakes,  but  thereupon  Hennessy 
gave  what  la  Calleda  "wash-out"  signals  and 
witness  then  notified  the  engineer  on  en-, 
glne  No.  22  to  stop  the  train,  wliich  be  did 
as  quickly  as  possible. 

The  respondent  testified  that  it  was  his 
duty  to  inspect  his  train,  and  that  he  was 
doing  that  at  the  time  he  was  struck,  and 
In  order  to  show  that  it  was  his  duty,  he  in- 
troduced in  evidence  the  railroad  company's 
rule  No.  808,  which  la  as  foUows:  "903.  Be- 
fore learing  iattlal.;ii»l]ita^  8e»  that  their 


trains  "are  provided  with- pro;^.  tools  and 
sufficient  supplies  of  all  kinds.  Know  that 
the  cars,  In  their  trains  have. been  inspected 
,  and  that  the  brakes  are  In  proper  working 
order,.  Conipare  tin^e  with  their  englnemeh 
before  starting  on  run,  and  with  their  brake- 
men,  flagmen  ajid  baggagemen  as  soon  there- 
after aa  is  practicable,  Show  all  train  or- 
ders to  hrakemen."  .That  rule,  a«  I  con- 
strue it,  does  not  require  the  conductor  to 
Inspect  the  train  at  Initial  points,  and  Spirit  ■ 
Lalw  was  an  Initial  point  on  said  road  wliere 
the  road  kept  a  train  Inspector. 

The  train  inspector,  whose  name  watf 
Baum,  testified  that  he  was  inspecting  train 
No.  54,  but  had  not  completed  it,  and  had 
Just  come  around  the  end  of  the  caboose 
when  he  saw  Neil,  the -.respondent,  walking 
In  the  center  of  the  ."scale  track"  smoking 
his  pipe;  that  bis  face:  was  turned  toward 
witness;  that  he  was  walking  straight 
abes4,  standing  up;  that  respondent  put  his 
hand-  to  his  moutli,  took  hte  pipe  out,  and 
put  it  back ;  that  when  be  saw  Neil  be  could 
also  see  engine  No.  22  coming  along;  that 
respondent  was  peirbapH  a  ear  length  or  less 
ahead  of  It ;  that  he  also  saw  Hennessy,  the 
brakeman  ou  respondmt's  train,  giving  a 
signal  to  stop,  but  witness  thought  the  first 
signal  was  gl^en  to  set  the  air  on  train  64 
for  him,  the  second  signal  being  a  quick  one ; 
that  the  bell  on  engine  No.  22  was  ringing 
When,  he  first  saw  the  respondent,  and  con- 
tlAUed  to  ring  xmtil  engine  No.  Sd  stopped; 
that  the  engine  was  also  making  consider- 
able noise  with  .the  exhaust ;  that  the  oiglne 
stopped  iBunediately  after  Hennessy  gave 
the  second  signal. 

■The  bxakeman  on,  engine  No.  22  testified 
that  it  was  a  quiet  morning;  that  the  bell 
I  was  operated  by  air  and  continued  to  ring 
until  after  the  respondent  was  struck ;  that 
the  train  was  going  ^  between  six  and  eight 
miles  an  hour;  that  from  engine  No.  54  oi- 
gine  No.  22  could  have  been  seen  where  it 
hooked  onto  the  coal  cars. 

The  engineer  on  train  54  testified  that  the 
bell  was  ringing  as  engine  No,  22  passed  his 
engine  (No.  54),  and  continued  to  ring  until 
after  it  .stopped  after  the  accident;  that  be 
was  sitting  in  the  cab  of  his  engine,  and  en- 
gine No,  22  was  laboring  as  it  went  up  the 
"scale  track'!;  that  it  was  a  clear,  quiet 
morning,,  and  the  noise  could  be  beard  a  con- 
siderable distance;  that  from  bis,  engine, 
looking  down  the  "scale  track,"  engine  No. 
22  could  be  seen  where  It  coupled  onto  the 
coal  cars;  that  there  were  no  obstructions 
there  whatever;  that  be  saw  respondent, 
from'  the  time  be  left  witness'  engine.  No.  54, 
to  go  up  the  "scale  track,"  until  engine  No. 
22,  which  struck  him,  obstructed  the  view; 
that  he  was  walking  straight  ahead  smok- 
ing a  pipe»  not  looking  to  the  left  nor  the 
right,  but  'Straight  ahead,  and  not  stooping 
down;  that  his  engine  was  about  eight  or 
nine  car  lengths  from  where  respondent  was 
Struck;'  that  he  had  been  running  the  en- ' 


Digitized  by 


Google 


Idaho) 


NfltL  T.  IDAHO  it'  W. IV.  B^ft. 


S86' 


gine  tinder  responSent  fa»  two  or  tbree 
montha:  that  be  bsd  never  known  respond- 
ent to  Insiiect  his' train  in  the' morning  be- 
fore they  went  oat;  that  If  be  bad  been  do- 
ing it  daily,  as  respondent  testlfled,  witness 
Would  r&ry  Ukely  hare  Seen  him;  that  he 
asked  respondent  when  he  was  at  the  engine, 
jnst  before  be  was  stmck,  what  was  delay- 
ing the  train  getting  ont,  and  respondent 
said  something  about  car  Inspectors  and  said 
he  wonld  go  back  and  see  what  th^  were 
doing. 

The  car  inspector;  Banm,  also  testlfled  that 
it  was  bis  bosinett  to  inspect  the  train  in 
the  morning  at  the  junction  point,  and  that 
the  conductor  had  nothing  to'  do  'with  it  and 
never  did  it 

Hennessy,  the  brakeman  on  train  No^  64, 
testified  tliat  be  had  been  freight  conductor 
on  that  road,  and  that  the  freight  conduts 
tors  never  made  personal  inspections  of  the 
train  before  going  ont;  that  the  car  in- 
spectors did  it 

It  seems  that  this  witness  stood  at  the 
caboose  of  the  respondent's  train,  and  that 
respondent  was  between  him  and  the  engine 
hauling  the  coal  cars  when  the  accident  oc- 
enrred.  He  testlfled  tha^  he  saw  engine  No. 
22  coming  up  the  "scale  track"  with  the  bell 
ringing,  and  it  continued  to  ring  until  the 
engine  was  stopped;  that  it  was  working 
steam,  pulling  four  cars  of  ooal,  and  made 
considerable  noise ;  that  he  saw  the  respond- 
ent Just  before  he  was  hurt,  walking  on  the 
"scale  track"  flve  or.  six  car  lengths  from 
the  caboose  wh»«  witness  was  standing; 
that  be  was  walking  along,  not  stooping  overj 
facing  in  a  sootherly  direction;  that,, when 
he  first  saw  respondeat,  he  paid  no  atten- 
tion to  him  and  made  no  sign  for  him  to  get 
off  the  track,  because  he  thought  respondent 
would  get  off  the  track ;  that  it  was  a  usual 
thing  for  employes  to  walk  on  .the  track 
aronnd  the  yavds:  that  later  he  gave,  the 
respondent  a  sign  to  get  off  the  track ;  that 
at  that  time  he  had  ample  time  to,. get  off; 
that  he  thought  respondent  was  looking  In 
bis  direction ; .  that  he  next  gave  a  stop  sign 
to  the  fireman  on  engine  No.  22,  and  he 
nert  gave  the  "wash-out"  .  signal;  '  that  at 
that  time  the  engine  was  very  close  to  re> 
spondent;  that  In. his  opinion,  after  he  gave 
the  stop  signal  to  the  fireman,  the  .engine 
conld  not  have  Jtteen  stopped  b^ore  respond- 
oit  was  struck  i^  be.  remained  upon  the 
track. 

The  respondent  testlfled  that  be  was  walk- 
ing along  on  the  "scale  track"  smoking  his 
pipe,  stooped  ovei;,  and  looking  under  his 
train  to  see  that  the  brake  rods,  etc.,  were 
all  in  condition,  and  that  he  did  not  hear 
the  bell  nor  the  train  until  the  engine  was 
upon  him.  Some  of  the  witnesses  t^tlfled 
that,  what  they  Saw  respondent  walking  on 
the  track,  lie  wks  erect  and  smoking  a  plpe^ 
and  that  he  was  not  stooped  oVer. 

The  forcgblng  statement  of  facts  may  be 
summarized  briefly  aa  fallows:    A  freight 


conductonr,  fexpferlenoed  lh"il»"«nMlc'>cnA  ft" 
miliar  with  switching  yards  and' their  opers*- 
tfon,  stuped  upon  a  track  which' he  knew- 
was  constantly  med  for  switching  pnrposes,. 
and  walked  along  that  track  fort  Several  hun- 
dred fleet  wlthbiit  giving  any  attendon  to 
the  tra<^  behind  him.  A  switch  engine  at-' 
taehed  to  four  loaded  cars,  w^Ith  the  bell 
ringing  and  the  engine  laboring  up  a  1  per 
cent  grade,  struiik  and  Injured  him.  He  was 
seen  by  one  of  the  employes  on  the  engine 
some  600  feet  away,  apparently  in  the  full 
possession  of  his  faculties,  and  recognised 
as  an  employe,  and  knovrn  by  .that  fireman' 
to  be  a  conductor  and  to  be  fiimillar  with 
his  surroundings.  The  fireman  paid  no  fur- 
ther attention  to  him,  but  pFe8um€ld  and  as- 
sumed that  he  would  step  off  the  track,  be- 
fore the  engine  reached  him,  in  Identically 
the  same  manner  that  another  employe^  Greg- 
ory, had  stepped  off  the  same  track  when 
engine  No.  22  passed  him. 

A  motion  for  a  nonsuit  was  made  at  the 
close  of  plalntilTs  testimony  ahd  renewed  at 
the  end  of  all  of  the  testimony  and  denied. 
The  appellant  also  moved  for  a  directed  ver* 
diet;  which  was  denied. 

As  before  stated,  this  action  Was  brought 
under  the  act  of  Congress  relative  to  in- 
juries to  anployCs  by  Interstate  railroads, 
and  the  appellant  contends  that  said  act  of 
Congress  Is  not  applicable  to  this  case,  for 
the  reason  that  respondent  was  not  engaged 
in  Interstate ''Commerce'  at  the  time  of  the 
accident,  and'  also  contends  that  there  wag 
no  negligence  Whaterer  sho'wti  on  the  part 
of  appellant  :     i- 

1.  We  wlli  first  determine  whether  said 
act  of  Confess  is  applicable  to  the  facts 
of  this  caSe. 

That  act  of  Congreiss  refers  only  to  InteK 
state  commerce,  abrogates  the  fellow-servant 
rule,  extends  the  carrier's  liability  to  cases 
of  Injury  and  death, '  aAd  restrletB  the  de- 
fense of  contributory  negligencie  '  and  as- 
sumption of  risk. 

In  Mdndon  v.  N.  T.,  N.  H.  ft  H.  R.  R.  Co., 
223  V.  8.  1,  82  Sup.  Ct  169,  66  L-Ed.  82T, 
Said  act  was  construed  and  held  'to  be  con- 
sUttrtlonal.  Referring  tt>  the  theor:^  of  that 
act,  the  court,  in  Fulgham  v.  Midiffle  Yallby 
•Railroad  Co.  (O.  C.)  167  Fed.  6«>,  Said:  "The 
theory  of  this  legislation  is  that  the  public 
should  share  the  misfortune  of  the  fiuuilles 
df  those  who  are  injured  or  killed  in  the 
quasi  ptblic  business  in  which  railroads  aire^ 
engaged.  So  It  is  provldied,  in  substance, 
where' the  employe  is  injuired.ln  the  service^ 
of  a  railroad  while  engaging  in  Interstate 
tommerce,  he  shall  have  a  cause  of  action 
for  that  Injury,  and  this  action  he  can  main- 
tain in  his  own  name,  although  be  may  have 
by  his  own  negligence  contributed  to  the  in- 
jury; but  the  damages  in  such  case  shall  be 
diminished  by  the  jury  in  proportion  to  the 
fimount  of  negligence  attributable  to.  subh 
etnployfc    Here  the  common-law  doctrine  of 
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ooBtrib«tory'«ec^eiiC9  laatyrogfttedln  the 
Interest  of  the  employ^,  and  the  doctrlpe  of 
comparative  negllg^ce  substituted,  which 
pro  tantq  encourages  care  and  diligence  on 
the  part  of  the  employe."  - 

[1]  Under  section  1  of  i^ld  act,  it  la  pro- 
vided that  the  railroad  company  shall  be 
liable  in  damages  to  any  person  auSering  in- 
jury or  death  resulting  in  whole  or  In  part 
"from  the  negligence  of  any  of  the  offlpers, 
agents,  or  employes  of  such  carrier,  or  by 
reason  of  any  defect  or  Insufflclency  due  to 
its  negligence,  lu  Its  ears,  engines,"  etc.  Un- 
der said  act,,  where  the  person  is  injured  or 
killed  on  account  of  the  negligence  -of  the 
company,  he  may  recover,  although  he  may 
have  by  his  own  negligence  contributed  to 
the  injury;  but  the  damage  lu  such  a  case 
must  be  diminished  by  the  Jury  in-  propor- 
tion to  the  amount  of  the  negligence  at- 
tributed to  .the  employs, 

[2]  Under  the  provisions  of  section  4  of 
said  act,  it  is  provided-  thnt  the  employe 
shall  not  be  held  to  assume  the  risk  of  his 
employment  in  any  case  where  the  violation 
by  such  commoe  carrier  of  any  statute  en- 
acted for  the  safety,,  of  the  em  ploy  te  con- 
tributed to  the  death  or  injury  of  such  em- 
ploy£,  and,  as  it  is  not  claimed  In  this  case 
that  the  company  had  violated  any  statute 
enacted  for  the.  safety  of  employ te,  the  de- 
fense of  assumption  of  risk  remains  as  at  the 
common  law. 

[3]  Said  act  thus  restricts  the  d<ef;en8e  of 
contributory  negligence  where  there  is  negli- 
gence on  the  part  of  the  copipany,  as  w^ell 
as  the  assumption  of  risk  where  the  com- 
pany has  violated  any  statute  enacted  for 
the  safety  of  the  employ^. 

[4]  Said  act  limits  a  recovery  to  a  case  of 
an  employe  suCCerlng  an  injury  "while  he  Is 
employed  by  such  carrier  in  such  commerce" ; 
that  is.  Interstate  commerce. 

[I]  Then,  was  the  respondent  engaged  in 
interstate  commerce  at  the  time  he  was  In- 
jured? His  train  was  made  tfp,  consisting 
of  about'  20  cars,  with  intrastate  and  inter- 
state freight.  He  had  gone  to  the  engine  on 
the  front  end  of  his  train  and  had  a  con- 
vensation  with  his  engineer  and  had  given 
him  I^la  clearance  card  and  was  going  back 
to  his  caboose.  It  appears  from  the  evidence 
tliat  at  that  time  the  car  inspector  was  in- 
q;)ecting  the  respondent's  train,  and  the  re- 
spondent, instead  of  letumjng  to  his  caboose 
on  the  open  apace  l>etween  the  track  on  which 
Iiiji  train  was  standing  and  tlje  "scale  track," 
on  which  the  switching  was  being  done,  went 
upon  the  "scale  track"  and,  according  {q  his 
testimony,  was  inspecting  his  train  as  he  pro- 
O^eded  on  his  way  to  the  rear  of  his  train. 
Whether  it  vvas  necessary  for  the  conductor 
to  return  from  the  engine  to  the  caboose  on 
bis  train  does  not  appear,  but  it  does  appear 
that  it  was  not  necessary  for  him  to  walk 
on.  the  "scale  track," 
.  In  Van  Brimmer  t.  Texas  &  P.  Ry.  Co.  (C. 


GL)  190  Fed.,  384,  tt  ^rac  held  tba^  where  a  rail- 
road brakeman  was  injured  in  making  a  fly- 
ing switch  to  set  out  a  car  transported 
wholly  in  intrastale  traffic,  though  it  was  a 
part  of  tile  train  carrying  hoth  Interstate  and 
Intrastate  freight,  his  injury  did  not  occur 
while  be  was  engaged  in  interstate  com- 
merce, and  therefore  was  not  within  the  pro- 
visions of  said  act  of .  Congress.  The  primary 
object  of  said  act  was  to  promote  the  safety 
of  employes  of  railroads  While  actively  en- 
gaged In  the  movement  of  interstate  com- 
merce. '  As  bearing  upon-  this  question,  see 
Snead  v.  Central  of  G,  By.  Co.  (C.  C.)  151 
Fed.  608. 

In  Phila.,  B.  &  W.  R.  Co.  t.  Tncker,  35  App. 
D.  C.  123,  which  Involved  the  negligent  kill- 
ing  of  one  Tiicker,  the  court  said:  "When 
Tucker  was  killed,  he  was  upon  the  premise 
es  of  the  defendant  In  response  to  its  call,  to 
assume  the  duties  he  liad  been  engaged  by 
the  defendant  to  assume,  and  for  their  mu- 
tual Interest  and  advantage."  And  there 
laid  down  the  rule  that  the  relation  of  mas- 
ter and  servant,  in  so  far  as  the  obligation 
of  the  master  to  protect  his  servant  is  cod- 
eemed,  commences  when  the  servant,  in  par- 
sutince  with  his  contract  with  the  master,  is 
rightfully  and  necessarily  upon  the  premises 
of  the  master. 

It  is  contended  by  counsel  for  appellant  in 
the  case  at  bar  that  the  respondent,  in  walk- 
ing upen  said  "scale  track,"  could  not  have 
been  engaged  within  the  scope  of  his  employ- 
ment; -that  there  was  nothing  in  his  employ- 
ment requiring  that  he  should  be  on  said 
"scale  track";  that,  on  the  contrary,  the 
proper  discharge  of  his  duties  would  require 
that  he  should  not  be  there.  While  It  may 
not  have  been  bis  duty  and  was  carelessness 
on  his  part,  under  the  facta  of  this  case,  to 
walk  upon  said  "scale  track,"  still  we  think 
he  was  engaged  in  Interstate  commerce  to 
the  extent  of  getting  his  train  ready  for  that 
purpose.  It  seems  to  us  that  preparation 
was  being  made  to  have  his  train  leave  Spli^ 
It  Lake,  and  that  he  was  engaged  In  getting 
his  train  ready  for  the  transportation  of 
freight  both  within  the'  state  and  beyond  Its 
boundaries,  and  thaf  he  was  "engaged  in  in- 
terstate commerce,"  within  the  meaning  of 
that  term  as  nsed  in  said  act  of  Congress. 

[6]  2.  The  next  question  presented  Is 
whether  negligence  has  been  shown  on  th6 
part  of  the  appellant.  •  The  respondent  was 
an  employe  of  varied  and  long  experience  in 
railroading.  He  was  of  mature  years,  in  the 
full  possession  of  his  faculties.  He  had  been 
employed  by  the  appellant,  and  had  had  con- 
siderable experience  in,  and  was  thoroughly 
familiar  with,  said  yards,  the  tracks,  and  the 
use  to  which  such  tracice  w,ere  put  He  kneyjr 
that  upon  the  switch  tracli:  cars  were  apt  to 
be  moved  at  any  time,  and,  regardless  of  his 
knowledge  and  experience,  he  went  upop  th^ 
switch. track  without  paying  any  heed  or  aC- 
tendon  ^  the  inoyement  of  the  switch  e^- 
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gine  or  to  the 'I'lnglng  of  tbe  b^U,  wbich- 
could  be  heard  on  the  bright  clear  day  on 
wblch  tbe  accident  occurred  at  least  a  tbou- 
sand  feet,  or  to  tbe  noise  made  by  tbe  en- 
gine in  its  laboring  up-  a  1  per  cent,  grade 
with  foar  loaded  coal  cars.  The  exbatist  of 
the  steam  and  noise  of  the  cars  could  be 
heard  at  least  a  quarter  of  a  mile.  The  train 
was  not  running  to  exceed  from  8  to  12  miles 
an  hour.  The  noise  of  tbe  train  and  the 
Tinging  of  the  bell  were  beard  by  persons 
much  farther  away  than  was  the  respondeat. 
Could  the  respondent,  regardless  of  tbe  con- 
sequences, carelessly  or'  heedlessly  pay  no  at- 
tention to  the  morement  of  the  train,  under 
all  of  those  facts  and  circumstances,  and  le- 
gally charge  the  appellant  with  negligence? 
We  have  not  been  able  to  find,  nor  have  we 
been  cited  to,  a  single  decision  where  a  tail- 
road  company  has  ever  been  held  guUty  of 
negligence  under  such  circumstances .  end 
facts  as  surround  this,. case.  It  la  true,  re- 
spondent testified  that  he  did:  not. hear  the 
train  nor  hear  tbe  bell  ring.  He  must  have 
become  oblivions  to  his  surroundings  and  so 
absorbed  as  to  have  lost  all  sense  of  sight  or 
sound.  But  there  is  no  evidence  to  show 
that  the  engineer  or  fireman  had  any  reason 
to  believe  that  respondent  was  in  ttiat  condi- 
tion. Five  or  six  witnesses  on  behalf  of  the 
defendant  testified  that  the  bell  was  ringing 
vp  to  the  time  respondent  was  struck  by  the 
engine.  These  several  witnesses  also  teatl- 
fied  that  the  engine  was  laboring .  very  hard 
and  making  considerable  noise  that  could  be 
beard  at  least  a  quarter  of  a  mile  in  hauling 
said  coal  cars  up  said  grade.  The  court  was 
fally  justified  in  giving  instruction  No.  10, 
by  wtdch  the  Jury  were  instructed,  as  a  mat- 
ter of  law,  that  they  must  find  that  the  bell 
did  ring  up  to  the  time  respondent  was 
struck  by  the  engine^ 

[7]  The  Supreme  Court  of  tbe  United 
States,  in  Aerkfetz  v.  Humphreys,  145  U.  S. 
418,  12  Sup.  Ct  836,  36  Ii.  Ed.  T58,  held  that 
a  person  in  charge  of  a  switch  engine  in  a 
railroad  yard,  used  for  the  purpose  of  mov- 
ing cars,  has  a  right  to  act  on  tbe  belief  that 
tbe  various  employ^  In  the  yard,  famUiar 
with  the  continuously  recurring  movements 
of  tbe  cars,  will  t^ke  reasonable  precaution 
against  their  approach,  particularly  where 
the  cars  are  moving  so  slowly  that  ordinary 
attention  on  tlielr  part  would  enable  them  to 
avoid  tbem,  and  that  a  ra^iroaft  company,  is 
not  guilty  of  negligence  as  against  an  em- 
ploye, in  moving  its  cara  by  a  switch  engine 
In  its  yards  slowly, .  without  sending  a  man 
in  front  of  the  can's  to  give  notice  to  em- 
ployes of  their  approach.  In  that  case  tbe 
court  held  that  an  abimdance  of  time  elapsed 
between  the  moment  the  cars  entered  upon 
the  track  upon  which  the  employe  was  work- 
lag  and  the  moment  they  struck  bim,  and 
that  there  could  baveibeen  no  thought  or  ck- 
P«ctatlon.  on  tbe  pert  of  the  engineer  or  any 
other  employe  tliat  the  employe  UuiH  at'  work 
125  P.— 22 


in  a  place  of  dahger  would  pay  no  attention 
whatever  to  bis  safety,  and  ttiat  tbe  engineer 
was  not  bound  to  assume  that  any  employe, 
familiar  with  tbe  manner  of  doing  business, 
would  be  wholly  indifferent  to  the  going  and 
coming  of  the  cars,  and  that: the  engineer 
bad  the  right  to  act  on  tbe  belief  that  the 
various  employes  in  tbe  yard,  familiar  with 
tlte  continuously  recurring  movement  of 
the  cars,  would  take  reasonable  precaution 
against  their  approach,  and  that  it  could,  not 
be  held,  under  such  circumstances,  that,  tbe 
defendants  were  compelled  to  send  some  one 
in  front  of  tbe  cars  for  tbe  mere  sake  of  giv' 
Ing  notice  to  employes,  who  bad  full  kitowl- 
edge  of  what  was  to  be  expected. 

It  seems  to  us  that  tbe  case  at  bar  is  a 
stronger  case  for  tbe  defendant  upon  the 
facts  than  was  that  case.  In  tbe  case  at 
bar  tbe  bell  was  ringing,  the  engine  laboring 
up  the  gradcy  making  a  great  deal  of  noise 
at  tbe  time  respondent  was  struck.  In  that 
case  tbe  plaintiff  was  engaged  In  working 
upon  the  tra<^  In  the  case  at  l>ar  the  re- 
spondent claims  be  was  inspecting  his  train, 
but  from  the  great  weight  of  evidence  in 
tbe  case  he  was  doing  no  such  thing;  be 
was  simply  walking  on  the  railroad  track 
smoking  bis  pipe.  But  bad  be  been  looking 
over  bis  train,  that  would  not  have  excused 
him  from  taking  reasonable  care  to  protect 
tiimself  from  the  switching  engine, 

(t-11]  In  Anderson  v.  Great  No.  By.  Co., 
15  Idaho,  513,  99  Pac.  91,  this  court,  speak- 
ing through  Chief  Justice  Ailshie,  said: 
"When  an  engineer  sees  an  adult  on  the 
track  ahead  of  him,  he  ordinarily  has  a  right 
to  presume  that  he  will  get  off  the  track  lie- 
fore  the  train  reaches  him." 

Smith  V.  Atlanta  &  C.  R.  Co.,  130  N.  O. 
844,  42  S.  EL  139,  was  a  case  very  similar  to 
the  one  at  bar.  Tbe  plaintiff  was  engaged 
in  painting  a  switch  target  on  one  Of  the 
tracks  of  the  defendant,  the  track  being 
strai^t  for  several  hundred  feet,  and  in  do- 
ing his  work  he  was  compelled  to  put  him- 
self in  danger  of  passing  trains,  and  while 
be  was  so  engrossed  he  was  struck  >by  a 
switch  engine,  and  in  passing  upon  that  case 
the  court  said:  "Tbe  plaintiff  labored  under 
no  Infirmity.  He  was  sober,  intelligent,  oc- 
cupied a  position  where  he  could  do  his  work 
with  entire  safety  if  be  would  only  keep 
watch  for  tbe  passing  trains."  And  it  .v«as 
there  held  that  an  engineer  who  sees  a  per- 
son, apparently,  old  enough  to  understand 
the  necessity '  for  care  and  watchfulness, 
walking  along  in  front  of  a  moving  engine, 
may  act  upon  tbe  assumption  that  the  per- 
son win  step  off  the  track  ib  time  to  avoid 
injury.  In  the  case  at  bar  tbe  fireman,  who 
saw  tbe  respondent  on  tbe -track,  knew. .it 
was  the  conductor,  and  paid  no  more  atten- 
tion to  him,  aasumingt  of  course,  that  he 
would  get  off  the  track.  In  time.  ^  tit  protect 
himself.  In  tbe  Smith  .Case  tbe'  co'urt  said: 
■*The  |aiilt,,tben,  wttliibi*  itonos!*  icbaDge,  as 
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we  see  It,  la  tjiat  he  allowed  the  Jury  to  con- 
'slder,  undei  the  first.  Issue,  the  continuing  of 
bis  work  by  the  plaintiff  as  erldence  that  he 
was  eni^ossed  in  his  work,  and  on  that  ac- 
count was  Inadvertent  to  the  approach  of 
the.  train.  The  engineer,  It  appears  to  us, 
had  the  right  to  assume  that  the  idalntlff, 
in  possession  of  all  his  faculties,  and  not 
hampered  by  any  obstructions  that  would 
hare  prerented  his  instantaneous  avoidance 
of  danger,  would  have  stepped  out  of  dan- 
ger. It  would  be  a  difficult  matter,  Indeed, 
for  any  Important  railroad  system  to  carry 
on  Its  business  if  each  engineer  of  a  switch 
engtai«  Is  to  stop  his  engine  whenever  he 
sees  an  employft  continuing  his  work  upon 
the  appiroach  of  the  engine,  or  the  employ^ 
is  to  stop  bis  work  exc^t  for  the  second  to 
step  oat  of  tb6  way  of  the  train." 

In  Pennsylvania  Co.  v.  Meyers,  130  Ind. 
242,  36  N.  B.  32,  the  Supreme  Court  of  Indl^ 
ana  said:  "And,  second,  even  if  appellatit's 
servants  had  known  of  the  presence  of  the 
deceased  on  the  track  in  front  of  the  mov- 
ing  train  In  time  to  have  stopped  It  before 
the  collision,  they  had  a  right  to  presume 
that  he  Would  step  off  the  track  In  time  to 
avoid  injury,"  up  to  the  last  moment  before 
he  was  struck.  •  •  • :  Therefore  ordinary 
care  on  their  part  did-  not  require  them  to 
anticipate  that  he  would  not  so  step  off,  and 
did  not  require  them  to  stop  the  train  and 
send  a  force  forward  sufflcient  to  remove 
him." 

In  the  case  of  Looisville  &  N.  R;  Co.  t. 
Cronbacb,  12  Ind.  App.  666,  41  N.  E.  15,  the 
conrt  affirmed  the  doctrine  laid  down  In  the 
last  above-cited  case;  Referring  to  the  pre^ 
sumption  that  one  'walking'  on  a.  railroad 
track  would 'step  off  the  track  in  time  to 
avoid  injury,  the  court  said:  "In  the  light 
of  this  presnmption,  there  Is  no  evidence,  ei- 
ther 'direct  or  clrcumBtantlal,  in  our  opinion, 
aatborl^ngi  the  Inference  that  tiiey  had  rea- 
sonable ground  to-  belie've^  before  the  engine 
struck'  him,  that  Cartmell  wbs  unconscious 
of  bis  danger,  <»  that  he  was  unable  to  avoid 
K.  On  the  contrary,  they  may  wdl  have 
presumed  that  Cartmell  knew  before  the  en- 
gine reached  him  that  it  was  moving  to- 
wards him,  and  tbat  h«  would  step  from  the 
track  before  he  was  overtaken." 

In  Campbell  ▼.  Kansas  City,  etc.,  R.  Go;, 
66'«m.  536,  40  Pac.  997,  the  court  said:  "It 
is  contended  that  Campbell '  was  seen  500 
feet  ahiead  of  the  engine,  and  therefore-  the 
engineer  should  have  stopped  the  train  be- 
fore reaching  blm.  An  engineer,  however,  is 
not  bound  to  stop  a  train  whenever  he  sees 
•  person  ahead  upon  the  railroad,  but  bas 
a. right  to  'assume  that  an  adult  person,  a.p- 
parently  in  the  possession  of  his  faculties, 
will  exercise  bis  senses,  and  step  out  of  the 
vtay-ot  danger  before  tbe  engine  reaches 
bldd;''  Atad  later  in  the  decision  tbe  -tourt 
said:  ''Csmpbell  -was  a' into  of  mature  years, 
who  bad  tUe.  use  of 'his  faculties ;  'and,  as  be 


was  moving  and  apparentlr  «apable  of  tak- 
ing care  of  himself,  the  engineer  had  a  ligbfc 
to  presume  until  the  last  moment  that  be 
would  leave  the  track,  and  not  be  run  over." 

In  CIn.,  etc.,  Ry.  Co.  v.  Ix>ng,  Adm'r,  112 
Ind.  166,  13  N.  B.  660,  wblefa '  was  a  case  of 
a  switchman,  familiar  with  the  locality  and 
movement  of  the  trains  at  the  place  where 
he  was  injured,  the  court,  In  discussing  tbe 
case,  said:  "Persons  In  the  control  of  rall^ 
road  trains '  have  a  right  to  presume  tbat 
mm  of  experience  will  act  reasonably  in  all 
given  contingencies.  They  are  not  bound  to 
anticipate  and  provide  against  extraordina- 
ry, unusual,  and  improbable  conditions  wblcb 
Involve  Inattention  on  the  part  of  others,  and 
their  duty  to  persons  who  are  thus  situate 
only  begins  when  they  have  good  reason  to 
sui^Mse  that  such  persons  are  unconsciously 
in  peril,  or  disabled  from  avoiding  It.  It  -Is 
a  presumption  that  a  person  of  mature  age; 
and  in  the  possession  of  his  faculties,  will 
exercise  care  t«e  bis  own  safety,  abd  that  be 
win  not  go'  to  or  remain  in  a  perilous  posl-^ 
tlon  when  a  slight  effort  would  carry  blm  to 
ft  place  of  safety i  Accordingly,  a  watchman 
or  lookout  on  a  tratn,  inovlng  slowly,  witb 
b^I  ringing,  may  presume,'  wfaeb  be  observes 
a'  man  walking  soberly  on  or  near  tbe  tracks 
that  such  person'  bas  observed  the  train,  if 
by  the  exercise  of  care  he  could  have  ob- 
served it.  He  may  therefore  reasonably  pre- 
sume, nnless  something  indicates  the  con- 
trary, thit  tbe  person  on  the  track  will  step 
-aside,  so  as  to  avoid  any  Injury."  And  tbe 
«ourt  coacludee  that  the  facts  of  that  case 
did  not  make  a  case  'of  negligence  against 
tbe  railroad  company. 

To  'the  same  effect  Is  Carrier  v.  Mo.  Pac. 
Ry.  Co.,  175  too.  470,  74  6.  W.  1002. 
'  In  Norfolk  ft:  W.  Ry.  Oo.  v.  Gesswlne,  144 
Fed.  56,  75  C.  C.  A.  214,  Which  opinion  was 
dellveted  by  Jnd^fe  Lurton,  now  on  the  Su- 
.iM-eme'  Bench  of  the  tJnlted  States,  the  court 
held  thai,  in  an  action  for  death  of  a  brake- 
man  by  collision  with  h  passing  train,  as  he 
-was!  repairliig  the  track,  an  Instruction  that 
hlB  place  of  employment  was  a  dangerous 
place,  and  th^t.  If  he  was  hurt  while  trains 
were  being  managed  ''and  operated  in  the 
-usual  and  ordinary  way,  there  could  be  no 
recovery.,' was  proper.' 

'  Tbe  cat« '  at  bar  -was  -not  tried  vpoa  tbe 
theory  that  no  warnings' ■n'ere  given,  but  on 
the  theory  tbat  it' wa«  the  duty  of  the  rail- 
road company' to  stop  Its  tralU'  and  notify 
tbe  respondent  to  remove  himself  from  tb* 
track,  in  order  to  avotd- Injury.  Under  tbe 
law,  before  tbe  platetttf  could  recerver  la 
this  action,  It^must  be  shown  that  those  la 
.charge  of  the  switching' train  knew  tbat  be 
'616.  not  hear  tbe  warnings  or  would  not 
heed  tbem  and  would  not  get  off  tbe  trade, 
and  that  they  then  wantonly  continued'  to 
ran  the  train,  and  as  a-reault  injured  blm. 

lu'Copp  V.  Maine  Cent  R.  Co.,  100  Me. 
668,  62  Ate  736,  it  waS.beld  that  engineers 
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nmning  locomotlrefl  are  not  bound  to  stop, 
or  even  decrease  the  speed  of  the  locomotive, 
merely  because  they  see  persons  walking 
upon  the  track.  Ihey  may  ordlnt^rlly  assume 
that  such  persons  have  made  themselves 
aware  of  the  approach  of  the  locomotive  and 
will  seasonably  leave  the  trade  for  its  free 
passage,  and  held  that.  If  such  engineer 
makes  all  possible  effort  to  stop  the  loco- 
motive as  soon  as  he  has  reason  to  believe 
that  a  person  walking  upon  the  track  Is  In 
fact  not  aware  of  the  approach  of  the  loco- 
motive, he  is  not  guilty  of  negligence. 

There  Is  nothing  in  the  record  to  show,  or 
which  proves  or  tends  to  prove,  that  the  e|i- 
glneer  or  fireman  on  the  switch  train  failed 
to  make  every  -  possible  effort  .to  stop  the 
locomotive  after  they,  or  either,  of  them,  had 
reason  to  believe  that  the  respondent  was 
not  aware  of  the  approach  of  the  train.  See, 
also,  Bverett  v.  Los  Angeles,  etc.,  B.  Co.,  lis 
Gal.  105,  43  Pac.  207,  46  Pac.  889,  34  L.  B. 
A.  350;  Bookman  v.  Seaboard  Air  LUte  By. 
Co.,  152  Fed.  686,  81  C.  C.  A.  612. 

It  is  held  by  many  decisioifs  that  ^very 
one  about  a  switchyard,  as  aa  employ^  or 
as  a  trespasser,,  must  be  taken'  to  know  the 
hazards  o£  the  situation  and  that  safety  re- 
quires the  utmost  vigilance.  The  danger  is 
apparent,  and  every  instinct  of  self-preserva- 
tion sounds  a  loud  warning.  £rickson  t.  St 
Paul  &  D.  B.  Co.,.  41  Minn.  600,  43  N.  W. 
332,  5  L.  B.  A.  786. 

In  the  case  of  Norfolk  4b  W.  By.  Co.  t. 
Dean's  Adm'x,  107  Va.  605,  69  B.  S.  388,  the 
court,  referring  to  the  action  of  the  conduc- 
tor, nld:  "If  the  emergency  brake  had  been 
aj^ed  at  the  instant  Whitwortb  discovered 
the  presence  of  Dean  upon-  the  track,  the  ac- 
cident would  have  been  averted;  but  in  the 
honest  exercise  of  his  discretion.  In  the  light 
of  his  long  experience,  he  did  :not  at  that 
moment  consider  Dean  In  a  position  of 
pera" 

So  In  the  case  at  bar.  When  the  ^reman 
on  the  switch  engUie.  saw  the  conductor 
walking  leisurely  pn  the  track,  in  the  honest 
exercise  of  his  discretion,  and  In  the  light  of 
long  experience,  no  doubt  he  did  not  at  that 
moment  consider  tbe  respondent  in  any  peril 
whatever.  Teel  v.  Ohio  Biv.  E.  B.  Co.,  40 
W.  Va.  85,  38  S.  B.  518i  Balnea  v.  Chesa- 
peake &  O.  By.  Co.,  38  W.  Va.  60,  18  S.  £3. 
566,  24  U  B.  A.  226. 

As  said  in  the  last-cited  case,  we  know  of 
no  rule,  and  can  find  no  case,  making  it  the 
duty  of  the  engineer,  under  facts  and  cir- 
cumstances like  those  in  the  case  at  bar, 
not  to  approach  a  man  walking  on  a  track 
nearer  than  the  distance  within  which  the 
train  can  be  stopped.  If  the  engineer  saw 
tbe  respondent  on  tbe  track,  and  could  have 
stopped  the  train,  still  he  was  fully  Justified, 
knowing  him  to  be  the  conductor,  In  believ- 
ing up  to  the  last  moment,  that  he  would 
move  out  of  the  way.  Norwood  v.  Balelgh, 
lU  N.  C.  236,  16  S.  B.  4;  Louisville  &  N.  B. 
Co.  T.  Bladt,  88  Ala.  8^9,  8  8out)>.  246.. 


In  Exam  t.  Atlantic'  Coast  Line  B.  Co., 
154  N.  C.  408,  70  S.  B.  845,  33  L.  E.  A.  (N. 
S.)  169,  the  court  said:  "In  this  class  of  cas-. 
es  it  will  be  found  generally  that,  where  tbe 
company  has  been  held  liable,  it  is  in  cases 
where  the  party  injured  was  not  upon  equal 
chances  with  the  engineer  to  avoid,  the  in- 
jury, where  there  was  something  suggesting 
the  injiired  party's  disadvantage  or  disabil- 
ity, as  where  the  party  injured  is  lying  <on . 
a  raUroad  track,  apparently  drunk  or  .asleep, 
or  is  on  a  bridge  or  trestle,  where  he  cannot 
escape,  or  cannot  do  so  without  great  dan-r 
ger."  Smalley  v.  So.  By.  Co.,  57  S.  C.  243. 
35  S.  E.  489. 

In  a  note  to  Ballroad  Co.  v.  Vaughan,  93 
Ala.  208,  9  South.  468,  by  Mr.  Freeman,  it 
is.  said:  "The  true  principle,  it  is  conceived, 
is  that  the  engineer  should  see  that  the 
track  is  clear,  but  that,  when  an  obstruction 
is  perceived,  the  proper  course  to  adopt  will 
depend  upon,  whether  it  is  a  living. or  inani- 
mate object,  and,  if  it  is  a  living  object^ 
whether  it  is  an  intelligent  human  being. 
cai>able,  under  ordinary  circumstances,  ot 
discerning  the  means  of  securing  safety,  or. 
a  brute,  wbiuh  has  no  guide  but  mere  In- 
stinct. If  the  object  seen  is,  an  intelligent 
human  being,  it  seems  to  be  generally  agreed 
that  the  engineer  has  a  right  to  presume^ 
that  he  will  get  out  of  barm's  way  before- 
tbe  engine  reachea  him,  and  that  it  is  not 
negligence  to  act  upon  that  presumption." 

In  Norfolk  &  Western  B.  Co.  v.  Johnson's. 
Adm'r,  103  Va.  787,  50  S,  E.  268,  80  Am. 
St  Bep.  50,  the  court  said:  "In  tbe  case  at 
bar  tiiere  was  nothing  to  put  the  engineer 
upon  Ids  guard.  The  preponderance  of  -the-' 
eYldence  shows  that  the  plaintiff's  intestate- 
was  doing  what  was  done. daily  at,  that  point. 
The  engineer  was  confronted  with  no  un- 
usual situation,  and  he  was  not  negligent,  un- 
der such  circumstances,  in  treating  tiie  plaln-^ 
tiff's  intestate  as  free  from  danger." 

In  Waldron  t.  Boston,  etc.,  E.  Co,  71  N» 
H.  362,  68  AtL  443,  the  court  said:  "It  ia 
therefore  .  Immaterial  whether  the .  englBe^^ 
in  fact  saw  the  deceased  before,  the  acci- 
dent, or  In  time  to  have  avoided  the  oolUsion;. 
for  the  question  is,  not  what  be  might  have-, 
done,  but  what  his  duty  to  Waldron  re-- 
quired,  in  view  of  the  latter's  apparent  duty 
.and  ability  to  protect  himself."  Atlantic 
Coast  Line  B.  Co.  t.  MUler,  53  Fla.  246,  44 
South.  247. 

The  fireman  saw  and  recognized  the  re- 
spondent, wbo  was  a  raUroad  conductor  of 
experience,  and  expected,  and  had  a  right  to 
expect  him  to  adopt  ordinary  and  usual  pre- 
cautions of  self-preservation.  See  Bay's. 
Work  on  Negligence  of  Imposed  Duties,  p^ 
134;  EUiott  on  BaUroads,  {  1258:  33  Cyc 
800;   Wharton  on  Negligence,  i  389a. 

In  tbe  case  at  bar,  when  the  fireman  saw- 
tbe  respondent  on  the  switch  track  500  feet 
ahead  of  the  engine  and  the  engine  was  haul-  > 
ing  4  cars  of  coal  up  a  1  per  o«it  grade 
at  the  rate  of  about  10  miles  an  hQur,  .with,: 
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the  bell  Tinging  and  the  train  making  a 
noise  that  might  easily  be  heard  a  quarter  of 
a  mile,  the  fireman  and  engineer  were  con- 
fronted with  no  unusual  situation,  and  the 
question  presented  here  is  not,  what  the  en- 
gineer might  have  done,  but  what  his  duty 
to  the  respondent  required,  in  view  of  the 
latter's  apparent  duty  and  ability  to  protect 
himself  by  steiiplng  off  the  track  In  time 
tft'  avoid  any  Injury.  The  engineer  had  a 
right  to  assume  that  the  respondent,  being 
a' conductor,  was  in  possession  of  bis  facul- 
ties of  hearing  and  seeing,  and  to  assume 
that  he  would  not  become  -sfo  engrossed  or 
engaged  in  his  own  thoughts  as  not  to  pro- 
tect himself'  by  stepping  off  the  track  be- 
fore the  engine  struck  him,  for  under  the 
great  weight  of  authority,  even  if  the  en- 
gineer had  seen  him  up  to  the  time  the  en- 
gine got  to  within  a  hundred  feet  of  him, 
he  had  the  right  to  assume  that  the  respond- 
ent would  protect  himself  from  injury  by 
stepping  off  the  track.  It  would  not  have 
been  negligence  for  the  engineer  to  act  upon 
that  presumption.  The  respondent  was  an 
intelligent  human  being,  had  been  long  en- 
gaged in  railroad  service,  had  had  large  ex- 
perience In  switchyards  and  as  brakeman  and 
conductor  on  trains,  and  the  engineer  bad  a 
right  to  expect  him  'to  protect  himself  from 
injury,  under  the  circumstances,  as  any  man 
of  ordinary  judgment  and  prudence  would 
do.  It  would  be  unreasonable  for  this  court 
to  hold,  under  the  facts  of  this  case,  that 
the  engineer  shouM  have  stopped  his  train 
and  sent  forward  a  tirakeman  to  Invite  the 
conductor  to  get  off  the  track,  as,  under  the 
facts  of  this  caae  and-  the  law  applicable 
thereto,  there  was  no '  negligence  whatever 
shown  oa  the  pare  of  the  appellant. 

In  2  Thompson  on' Negligence,  {  1735^  the 
author.  In  reffeiTing  to  the  obligation  of  care 
and  effort  on  the  part  of  the  railroad  com- 
pany, states  that  saeh  care  and  effort  do 
not  generally  commence  at  the  time  when 
one  Is  seen  on  a  -  railroad  track  and  In  no 
immediate  danger,  and  says:  "It  arises  at 
the  moment  when  he  Is  seen  to  be  In  a  peril- 
ous situation;  then,  but  not  until  then,  the 
effort  to  stop  the  train  must  commence.  In 
fact,  the  language  of  most  of  the  decisions, 
which  speak  upon  this  question,  speak  of 
the  obligation  of  care  and  effort  In  favor 
of  the  trespasser  as  arising  at  the  point  of 
time  when  his  perilous  situation  Is  discover- 
ed or  is  known;  they  must  have  l)ecome 
aware  both  of  his  presence  and  his  peril." 

Conceding  that  the  fireman  on  said  engine 
knew  of  the  presence  of  the  conductor  on 
said  track,  he  had  not  become  aware  of  the 
conductor's  peril  until  Hennessy  gave  the 
"wash-out"  signal  to  stop  the  engine,  and  it 
was  then  too  late  to  protect  the  respondent 
from  injury.  Could  it  reasonably  be  pre- 
sumed or  assumed  by  the  fireman  and  engi- 
neer that  a  conductor,  familiar  with  the 
switching  yards,  the  methods  used  In  switch- 
ing ftnd  making  up  traiAs,  and  the  uae  to 


which  said  "scale  track"  was  put,  would 
walk  upon  said  track  and  become  so  absorbed 
In  a  matter  that  was  or  was  not  his  duty  to 
perform  as  to  become  oblivious  to,  and  un- 
conscious of,  the  ringing  of  the  bell,  the 
noise  made  by  the  laboring  engine  and  cars, 
and  the  exhaust  of  steam?  And  was  It  neg- 
ligence on  the  part  of  the  company  if  its 
fireman  and  engineer  presumed  and  assumed 
that  a  conductor,  under  such  facts  and  cir- 
cumstances, would  step  off  the  tradi?  I 
think  not  They  may  have  known  of  his 
presence  on  the  track,  but  certainly  under 
the  facts  they  did  not  know  that  he  was  In 
peril  until  it  was  too  late  to  stop  the  train 
and  prevent  the  accident.  It  railroad  yards, 
where  a  large  amount  of  switching  is  done, 
often  many  tnen  are  employed  at  various 
kinds  of  work  that  requires  them  to  pass 
over  or  remain  on  some  of  the  numerous 
tracks  in  doing  their  work,  and,  If  an  en- 
gineer were  required  to  stop  his  engine  with- 
in a  hundred  feet  of  such  men  If  they  did 
not  step  off  the  track,  the  workmen  would 
lose  a  great  deal  of  time  or  the  swltdi  en- 
gine would  make  slow  progress  with  Its- 
work.  It  to  the  custom  In'  such  yards  for 
the  employes  to  A)ntinue  their-  work  and 
step  off  the  track  In  time  to  save  themselves 
from  accident,  and  If  a  hard  and  fast  rule 
is  adopted^  requiring  the  engineer  in  a 
switchyard,  where  trains  are  nm  rtowly,  to 
stop  bis  engine  under  such  conditions  and 
circumstances,  it  would  greatly  retard  trans- 
portation, both  of  passengers  and  freight.  It 
is  a  well-recognized  psychological  fact  that 
many  persons  will  not  step  off  a  railway 
track  until  the  train  is  nearly  upon  them, 
and  it  Is  also  well  recognised  that  many  peo- 
ple Tirould  delight  In  stepping  upon  the  track 
and  stopping  the  train  in  order  to  show  their 
importance.  If  It  was  the  duty  of  the  con- 
ductor to  stop  the  train  as  soon  as  th^  step- 
ped upon  the  track.  'But  it  is  a  well-estab- 
lished  rule  that  where  the  engineer  sees  a 
person  on'  the  track,  apparently  in  the  full 
possession  of  his  faculties,  he  has  a  right  to 
presume  tliat  such  person  will  step  off  in 
time  to  save  himself  from  Injury.  To  hold 
otherwise  would  go  beyond  any  rule  of  neg- 
ligence laid  down  in  the  books. 

[18]  3.  The  act  of  Congress  under  whlcli 
this  action  'was  prosecuted  provides  that  con» 
trlbutory  negligence  on  the  part  of  the  plain- 
tiff should  not  be  a  bar  to  recovery,  but 
that  damages  should  be  diminished  by  the 
jury  in  proportion  to  the  amount  of  negli- 
gence attributable  to  such  employ 6.  The 
trial  court  gave  the  proper  instruction  upon 
this  question,  and  also  advised  the  jury- 
that  the  plaintiff  was  guilty  of  contributory 
negligence  and  instructed  them  that  it  was 
their  duty  to  diminish  the  damages  In  such 
proportion  as  they  found  his  negligence  con- 
tributed to  the  injury.  The  court  also  in- 
structed the  Jury  that  they  should  reduce  the 
amount  of  verdict  by  the  amount  of  money 
he  had  received  from  the  railroad  company 
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sabee^aent  to  hte  Injury.  It  would  (tfvear 
from  the  verdict  of  $3S,000  that  the  JiO'y 
pftid  no  attention  whatever  to  those  inatruc- 
tious  of  the  court.  The  evidence  shows  that 
the  company  paid  him  $987.86  subsequent  to 
the  injury,  and  it  does  not  appear  that  the 
Jury  paid  any  attention  whatever  to  the  In- 
stroctlon  of  the  coart  upon  that  question. 

4.'  The  provisions  of  section  4  of  said  act 
of  Cong^resa  do  not  remove  the  defense  of.  as- 
sumption of  rlslE  unless  the  injury  or  deaitb 
of  the  onployfi  yras  contributed  to  by  the 
violation  on  the  part  of  ttie  coftiiBon  carrier 
of  any  statute  enacted  for  the  safety  of  the 
employes.  As  before  stated,  It'  Is  not  claim- 
ed in  tills  case  that  the  vallroad'  company, 
violated  any  such 'statute,  or  thai  any  such 
violation  in  any  manner  -  contributed  to  '  the 
injury  of  respondent,  and  It  is  clear  that  the 
respondent  assumed  oertaita  rlsfcs  In  regard 
to  his  railroad  work.  He  knew  as  moch 
about  the  track,  where  he  was  injured  and 
its  use  and  general  surroundlDg^  and-  the 
probability  that  .trains  would  b«  moved  back- 
ward and  forward  thereon  .  in  switching 
operations  as  any  one,  and  also  bad  the  com- 
mon knowledge  tbatt  trainmen  would  pre- 
sume, if  they  saw  him  Upon  the  track,  that 
he  would  get  off  before  the  engine  would 
strike  him;  and,  if  be  was  upon  the  track  In 
the  performance  of  fala  duty,  he  knew  he  was 
In  danger  of  being  Ihjured.  if  be  did  not 
heed  the  wamlnga  of  ttie  iiell  upon  the  en- 
gine^ See  O'Neil  v.  Pittsburg;  etc.,  B.  Go. 
(a  C.)  ISO  Fed.  204;  Ooodes  v.  Boston  & 
A.  R.  Co.,  162  Mass.  287.  38  N.  B.  500;  Olsen 
V.  Andrews,  188  Masfc  261,  47  N.  E.  Oa 

[1 7]  6.  it  is  snggestpd  by  counsel  that  the 
doetrine  of  the  "last  clear  cbance'Ms  appUr 
cable' to  ithis-  casa  We  are:  not  In  accord 
with  that  suggestion,!  as  It  .'does  not  appear 
that  the  aiweHant  pMsumed,  or  was  bound 
to  presume,  that  the  respondent  would  not 
step  off  tbe  track  before  the  aiccldent  occur- 
red, and,  when  the  engineer. 'first  realized 
that  the  respondent  was  in  peril,  the  evidence 
clearly  shows  that  be  stopped  his  train  with- 
in 80  feet,  which  was  as  quickly  as  it  could 
have  been  stopped;  and  it  does  aot  appear 
that  by  the  exercise  of  reasonable  care  and 
prudence  the  engineer  could  have  prevent- 
ed the  accident. 

[It]  ft.  It  is  next  contended  that, the  ver- 
dict of  135,000  is  excessive,  and  shows  that 
it  was  rendered  through  passion  and  prej- 
udice and  without  due  deliberation.  The  re- 
spondent testified  that  he  was  40  years  of 
age;  that  his  salary  as  conductor  averaged 
about  $125  a  month,  which,  If  he  worked 
continuously  every  month  in  the  year,  would 
amount  to  $1,600  a  year.  The  amount  of  the 
verdict,  $35,000,  if  put  at  interest  at  7  per 
cent.,  would  give  a  return  of  $2,450  per  year, 
which  would  probably  be  double  the  amount 
the  respondent  would  earn,  taking  it  one 
year  with  another,  and  at  the  death  of  re- 
Bpondent  would  leave  $35,000.  The  amount 
of  the  verdict  is  so  exce^^lve  that  it  leada 


UB  to  believe  that'  it  was  rendered  through 
prejudice  and  passion  and  without  delibera- 
tion. 

7.  Some. errors  are. assigned  as  to  the  ad- 
miasion  and  rejection  of  certain  evidence; 
bat  we  do  not  think,  it  necessary  to  pass  up- 
on those  any  further  than  to  say  that  there  t 
waa  not  such  error  as  would  warrant  a  re- 
versal of  the  Judgment  for  that  reason  alone. 

{1>]  8.  The  giving  and  refusing  to  give 
certalqinstDuctions  is  assigned  as  error.  We 
wlU  npt  undertake  to  repeat  the  inf tructioi^s , 
here,  but  .wiU  refer  to  them  by  num.ber  w^, 
they  appear  bx  tbe  record. 

The  givlag .  of  Instructions  Nos.  1  and  .3 
waa .  not  .erroc^  as  they  correctly  stated  the 
law..  Insti'uctlon  No.  4  should  not  have  been 
gtvea.    Instruction  No.  14,  as  modified  Ai^d 
gireB  by  the  court,  was  a  correct  stateiqent 
of  .the,  law.    Insti^uctlon  No.  6  should  net 
have  been  given,  as  there  is  no  evidei^oe  lu, 
the  rwtord  showUn;  that  the  respondent  was , 
oblivious  to  danger  while  walking  on   tUe 
track.     Instruction  No.  6,  as  requested  by 
the  defendant,  CQftectly  stated  the  law  and, 
should  iMve  been-  given.    It  was  not  error  Ufr 
the  ceuxt  ,to  refuse  to  give  instructions  Nos, 
10,  16,  18,  and  20  as  requested  by  defend-, 
aat  •   U  ^as  error  for  t^e  court  ;to  refuse 
to- give  bMtranjtlons  Nos.  U,  13i,.&B4  17,  as 
tbegr  .«otrectly  stated  tlke,Iaw.     Instruction 
No.- 19,  requested  by  defendant,  as  modifled 
and  given  by  the  court;;  corre<:tly  stated  the. 
law. 

For  the  foregoing  reasons,  the  Judgaieat 
masb  be  reversed,  and  a  new  trial  granted,, 
and  It  is  80  ordered,  with  costs  Qf  this.aP-i 
peal  in: 'tavor  of  appellant  I. 

'  AIL6HIE,    J.  .(concnrrlDg.  8PQ(>laUy).     I 
agree:  wltli  the  geperal  rule  of  la^  as  stated, 
by  >fic.  Justice  BU^liJVAN.    This  court  has 
followed  the  most  advanced  and  liberal  rule 
that, bas. ever  -bei^n  approved  by  the  coijrts 
In  allowance  of.  damages  in  this  cla,fH  of. 
caa^B-    4<nderaon  y.  Qneat  Noj^em  R.  Co,,. 
15  Idaho,  613,  99  Pac.  91;  Fleenor  v.  O..S. 
I/.  R  Co,  W  Idaho,  781, 102  paa  897;  Wheel-' 
er  V.  a  9.  &  N.  Co,,  16  Idaho,  376,  102  ?ac. 
3;17;  Ik^lon^  v.  Winston  Broa.  Co.,  18  Idaho, 
740,  111  I'ac.  1080.     Where,  however,  there 
is  a  total  failure  to  show  negligence  oi)  the 
part  of  the  defendant,  there  can  be  no  recov- 
ery, and  precaution  and  diligence  cannot  be 
required  to  such  an  extreme  as  would  pre- 
vent an  individual  or  company  from  carry- 
ing on  its  ordinary  business.    In  this  case  it 
is  clearly  shown  and  is  not  denied  that  ttie 
respondent  was  guUty  of   gross   negligence. 
He  was  at  a  place  where   his  employment 
did  not  require,  but  rather  forbade,  him  be- 
ing.    The  fact,  however,  that  he  was  in    a. 
place  of  danger,  did  not  license  the  company 
to  run  over  him  or  to  in  any  degree  leasen 
its  vigilance  In  maintaining  a  lookout  for  any 
one  who  might  come  In  the   way  of  Its   en- 
gines.    Cl<¥irly  respondent    waa  in  po    real 
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track  500  feet  ahead  of  tlJe  awitcfa  englbe, 
and  the  engineer  was  then  under  no  duty 
to  slow  up  or  stop  the  train  on  this  account. 
He  was  an  employe  and  train  conductor 
physically  and  mentally  sound  and  under  no 
disability.  The  engineer  and  fireman  say 
they  did  not  see  him  any  more  until  after  the 
accident,  yet  it  Is  clearly  shown  that  he  was 
on  the  track  from  that  time  untU  he  was  in- 
jured. I  realize  that  the  company  la  not  re- 
quired to  maintain  the  same  degree  of  vigi- 
lance In  its  switchyards,  when  making  up 
trains  and  cutting  out  cars,  in  the  way  of 
maintaining  lookouts  and  slowing  op  when 
some  one  comes  onto  the  track,  that  is  re- 
quired of  It  outside  its  yards  flnd  at  cross- 
ings. Notw-lthstanding  this  donslderatlon,  I 
am  not  prepared  to  say  in  this  case  that 
there  is  absolutely  no  evidence  of  any  neg^ 
llgence  on  th6  part  of  the  company-  in  not 
discovering  the  respondent  on  the  track  'soon- 
er than  was  done,  or.  In  other  words,  In  not 
maintaining  more  or  greater  vigilance  In  its 
lookout  over  the  track  in'  the  direction  in 
which  this  engine  No.  22  Was  bating  up. 

Since  this  case  must  be  again  tried,  I  re- 
frain from  any  further  comment  oh  the  evi- 
dence Oh  this  point 

In  any  possible  view  of  the  law,  the  ver- 
dict In  tUtS'  case  fa  ezoil)itant  and  eiceaeWd 
If  the  Jury  should  find  the  company  guilty 
of  negllgencie  sufficient  to '  support  a  verdict, 
still  they  are  commanded  by  the  act  of  Con- 
gress to  diminish  the  damages  in  proportion 
to  the  amount  of  iiegl!gait?e  attributable  to 
the  employe.  This  they  certainly  failed  to 
do  In  the  present  case.  I  concur  in  reversing 
the  Judgment  and  ordering  a  new  triali        > 

STEWART,  C.  3.  (dissenting  lii  part,'  and 
concurring  In  part  and  in  the  Judgment).  I 
am  unable  to  agree  with  that  portion  of  the 
opinion  writteii  by  Mr.  Justice  SITI/'LIVAN 
in  which  he  discusses  the  law  of  negligence 
on  the  part  of  the  railway  company, '  and 
ailplies'the  same  to  the  fact^' proven  in  tills 
casa'" 

It  appears  that  both  the  engineer  and  ilre- 
mhn  were  In  a  position  to  have  seen  the  re- 
spondent upon  the  track  from  the  time  that 
Moore  first  saw  the  respondent,  up  to  a!  ttoint 
not  more  than  a  car's  length  distant  from 
the  respondent  at  the  time  he  was  struck. 

It  is  also  shown  by  the  evidence  that  after 
the  respondent  was  seen  by  Moore,  who  was 
fireman  on  the  engine  which  struck  the  re- 
spondent, no  effort  was  made  by  either  the 
fireman  or  the  engineer  upon  the  engine  to 
give  the  respondent  any  different  signal  of 
the  approaching  of  such  engine  than '  was 
being  given  by  the  ringing  of  the  bell  and 
the  noise  from  the  engine  before  the  respond- 
ent was  seen  by  Moore,  the  fireman. 

There  is  no  evidence  to  show  that,  during 
the  time  intervening  between  the  time  Moore 
first  saw  the  respondent  upon  the  track  and 
the  time  the  engine  struck  the  respondent, 
either  the  engineer  xtr  the  fireman  were  to 


any  way  engaged 'so  as  to  prevent  them  from 
seeing  the  respondent  during  that  period  of 
time,  and  no  reason  given  wliy  they  did  not 
again  look  down  the  track  and  see  whether 
the  respondent  was  leaving  or  liad  left  the 
track  after  he  had  first  been  seen.  With  the 
knowledge  of  the  company  that  the  respond- 
ent was  upon  the  track,  and  that  if  he  did 
not  leave  it  he  would  be  struck  by  the  en- 
gine, the  employes  in  charge  of  the  engine 
which  struck  the  respondent  did  not  exer- 
cise special  care  or  watchfulness  at  any  time 
between  the  time  they  first  ascertained  that 
the  respondent  was  on  the  track  and  in  dan- 
ger of  being  struck  by  the  engine,  to  the  time 
he' was  struck,  and  with  full  knowledge  dur- 
ing all  such  times  that  the  respondent  was 
on  the  track  and  would  be  struck  if  he  did 
not  leave  the  track.  These  are  questions  to 
be  considered  in  determining  the  negligence 
of  the  appellant;  and,  also,  did  the  employes 
exercise  ordinary  care  which  a  reasonable 
and  prudent  person  should  exercise  under 
the  circumstances  to  avoid  the  injury  to  the 
respondMit?  The  determination  of  these 
questions,  la  the  first  instance,  was  with  the 
Jury.  The  Jury  having  found  negligence  on 
the  part  of  the  appellant,  such  verdict  should 
not  be  disturbed  by  this  cOurt,  If  there  is 
evidence  from  which  reasonable  men  mis^t 
disagree  as  to  negligence.  The  verdict 
should  not  be  set  aside.  Wlieeler  t.  O.  R. 
&  N.  Co.,  16  Idaho,  375,  102  Pac.  347.  To 
say  as  a  matter  of  laW,  as  is  said  in  this 
opinion  by  Mr.  Justice  SULIilVAN,  that 
there  was  no  negligence  on  the  part  of  the 
appellant.  Is,  in  my  Judgment,  not  Justifled 
by  the  law,  nor  is  it  a  proper  r^^rd  for  the 
value  and  protection  of  human  life.  I  do 
not  believe  that  tiie  cases  upon  whicb  Mr. 
Justice  SUU<IVAN  relies,  when  closely  an- 
alyzed; sustain  the  rule  announced  in  that 
opinion.  I  shall  not  undertake  in  this  dis- 
senting opinion  to  analise  those  cases,  for 
the  reason  that  the  Judgment  rendered  is  to 
be  reversed  and  the  ease  may  come  to  this 
court  again  upon  appeal,  when  this  ques- 
tion may  again  be  considered. 

Mr.  Justice  SUI/LIVAN  says  in  his  opin- 
ion, after  reviewing  a  number  of  cases  from 
other  courts,  "It  would  be  unreasonable  for 
this  court  to  hold,  under  the  facts  of  this 
case,  that  the  engineer  should  have  stopped 
his  train  and  sent  forward  a  brakeman  to 
Invite  the  conductor  to  get  off  the  track,  as 
under  the  facts  of  this  case  and  the  law 
applicable  thereto  there  was  no  negligence 
whatever  shown  on  the  part  of  the  appel- 
lant" The  substance  of  thie  statement  is 
repeated  a  number  of  titiieS  in  the  opinion, 
and  it  would  seem  to  be  the  rule  announced 
in  that  opinion.  I  cannot  approve  this  rule. 
I  am  clearly  of  the  opinion  that  the  facts 
were  sufficient  to  Justify  the  Jury  In  finding 
that  there  was  negligence  on  the  part  of  the 
appellant  and  that  such  negligence  was  the 
proximate  cause  of  the  injury.  Neither  do 
I  think  It  necessary  for  this  court  to  bold. 
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undctr  tbe  facta  of  tbls  case,  that '  it  was ' 
ttie  duty  of  the  «nglueer  in  charge  of  the 
train  that  strnck  the  respondent  to  have 
stopped  his  train  and  sent  forward  a- brake- 
man  to  invite  the  condnetor'to  get  off  the 
track.  It  is  very. easy  to  atake  that  kind 
of  a  statement  in  order  to  protect  an  em- 
pIoy6  who  does  not  do  his  duty,  and  also  in 
defense  of  the  wrongful  acts  and  careless- 
ness of  the  company  :in  operating  its  train; 
but  that  result  does  not  follow  fsom  the  rule 
of  law  which  Imposes  a  duty  on 'the  part  of 
tbe  railway  company,  ilnder  the  faicts  of  this 
case,  to  use  all  reasonable  care 'in  averting 
the  injury,  which  dearly  aMiears  not  to  bat-e 
been  done  under  the  evidence  shown  In  this 
case. 

As  I  understand  the  generdl  rule  of  law 
applicable  to  the  facts  of  tUis  ease,  it  Is 
that  one's  own  negligence  in  saCb  cases  pre- 
cludes recovery,  subject  to  the  qnaltfleation 
that  where  the  defendant  has  diaoovered  or 
had  knowledge  of  the  peril  of  the  plaintiff's 
position,  and  It  is  apparent  that: the  plain- 
tiff makes  no  effort  whatever  to  escape 
therefrom,  the  duty  becomes  Imperative,  for 
.tJbe  defendant  to  use  all  reasonable  care  to 
avoid  the  injury,  and  that,  if  tbia .  is  not 
done,  tbe  defendant  bewmes  liable,  notwith- 
standing the  negligence  of  the  plaintiff  or 
deceased.  This  ru^e,  in  my  opinion, -is  ap- 
plicable to  the  facts.  shQvy^,  by  the  evidence 
la  this  case.  I  do  not  believe  .that  where  a 
railway  contpany,  «jperatlng  ^.traln  uppn  its 
right  of  waf,  either  qp^n. Its.  general  ir^0f 
or  in  the  yards  where,  ti^lns  Are  transferred 
and  made  up,  after  a  danger  or  peril  foeoomee 
apparent  to  those  in  chaste  of  the  train,  and 
after  it  is  brougl)t  to  the ,  knowledge  of  tbe 
employes  in  charge  of  such  train. that  the 
danger  is  not  recognized  or  appreciated  by 
a  person  passing  along  the  track  in  frpnt  of 
the  .train,  such, facts  can  excuse  the  com- 
pany from  exercising  reasonable  erfoft  .to 
«top  the  train  and  prevent  the  injury.      .    . ,' 

From  an  examination  of  the  ca^s  cited  in 
Mr.  Justice  STTLJ/IVaJ^'S  opinion,  and  other 
cases,  it  will  be  observed  tiiat  the  facts  .re- 
cited in  such  cases  '^re'  generally  different, 
'and  that  the  conduct  and  acts  of  the  enp 
ploy^  undei;  circumstances'  Which  teni  tp 
show  negllgenqe  on  tl»e  part  of  the  railway 
company  are  not  alike,  and  that  each  case 'is 
determined  by  its .  own  t^cts  and .  circum- 
stance. An  examihatfon  of  these  various 
opinions  leads'  me  to  believe  that,  uhder  the 
facts  sliowid  by' the  record  in  this  case,'. tbe 
trial  court,  and  also  this  court,  should  'not 
determine  as  a  matter  of  law  that  the  rail- 
way company  had  discharged  itself'  from  li- 
ability, by  its  employl^' observing 'all  the 
precautions  which  th^'  clrenmstances  and 
emergency  demanded.'  Tfli&xs  et  al.'  v.  North- 
erA  Pac.  Ry.  Co,  et  at,  37  Mont  4i81,  «7  Pac; 
d44,  19  li.  R.  A.  (N;  S.)  446;  Riley  v.  North- 
em  Pac.  Ry.  06:,  86  Mont.  645,  9S  Pac,  948; 
TiOuisTllle'  ft  N.  R.  CO.  v.  Morlay,  86'  Fed: 


-240,  30  C.  O.'  A:  0;  Boawmeedter  r.  Grind 
R.  ft  I.  Co.,  «3  Mich.  567,  30  N.  W.  387; 
Kelley  v.  Chicago,  B;  ft  Q.  R.  Co.,  118  lowd. 
387,  92  N.  W.  46;  Louisvine  ft  N.  R.  Co.  ▼. 
Trammell,  93  Ata.  360,  9  South.  870;'  Watts 
V.  Richmond  &  D;  R;  Co.,  89  6a.  277,  16 
S.  E.  365;  Kansas  ft  Ark.  T.  Ry.  Co.  ▼.  Fita- 
taugb,  61  Ark.  341,  38  S.  W.  960,  64  Am.  St. 
Rep.  211 ;  8t  Louis  S.  W.  Ry.  Co.  T.  Bisbop, 
14  Tex.  Civ.  App.  604,  87  8.  W.  764;  Erick- 
son  y.  ,St  Paul  ft  I).  K.  Co.,' 41  Minn.  500, 
43  Nj  W.  382,  6  L.  R.  A.  786;  Schnlz  v. 
Chioaso,  M.  ft  St  P.  Ry.  Co.,  67  Minn.  271, 
69  N.  w.  192 ;  Mellon  v.  Great  N.  By.  Co. 
(Minn.)  134  N.  W.  116;'  Brown  t.  O.,  B.  ft 
Q.  R.  Co.  (Minn.)  134  N.  Wy  315;  Chambei<- 
lain  T.  Missouri  Paa  R.  Co.,  133  Mo.  687, 
88  &  W.  437,  84  S.  W.  842 ;  Isbell  y.  N.  T.  & 
N.  H.  Ry.  Co.,  25  Conn.  656;  Dale  y.  Col- 
fax Coal  Co.,  181  Iowa,  67,  107  K.  W.  1096. 

Ttiis  cvnrt,  also;  in  my  Judgment,  in  tbe 
case  of  Anderson  v.  Q.  N.  Ry.  Co.,  15  Idaho, 
-513,  99  Bac.  91,  announces  the  same  general 
principle  of  law,  and  this  rale  sboold  be 
adhered  to  by  this  court  in  a  case  where  the 
facts  shown  are  of  the  same  general  char- 
acter as  tbe  facts  in  th^  case. 

I  concur'  in  the  Opinion  of  Mr.  Justice 
fedXIVAN  in  his  discussion  of  the  Employ- 
.er'a.  Liability  Act  enacted  by  Congress  in 
1908  and  the  amendment  made  in  1910  (Act 
April  5,  1910,;  c.  143,  86  Stat  291  [U.  S. 
Comp.  St  Supp.  1911,  p.  1324})  and: I  also 
X!onenr  ip  the  opinion  aa  to  the  Judgment  b«- 
Ing  excessive.  It  is  apparent '  that  the  Jucgr 
d^d.^ot  observe  the  inatructions  of  th^  trial 
'court  with  reference  to  their  duty  to  con- 
sider the  contributory  negligence'  of!  the 
plaintiff' in  determining  the  amount  of  dam- 
ages In  case  they  found  for  the  p^lntlff, 
and,  on  account  of  such  Judgment,  't  think 
lb  1«  the  dnty  'Of  this  «ourt  to  reverse  the 
Judgment, .  .     •,  .        .1 


(87  Kan.  7M) 
STATE  ex  ret  .M'^SON,  Atty;  Gen,,'  iBt  al  y. 

BRA^flNE,Cpul^ty  Clerk,  ^t  ill. 
(Supreme  Court, !oj(  Kansas.     July  22,  1912.) 

CONSTITUWONAI,  'fvAW  (§  68*)  —  JuDIOIAi 
'  PoWeb»^Polit;cal  Questions'. 

The  coffrts  cannot  be  called  upon  tb  decide 
political  watters  further  than  the  statute* 
^ea^rly  requiiej 

.  [Ei,  N,ote.»^For  other  cases,  ■  tee  ConBtito- 
tiond  Law,  Cent  Dig.  if  126-l2f ;  Dea  Dig.  i 
68.*] 

,  -  Pvigtsal  pmceefling :  in:  mandamus  by .  the 
atatf  of  ELansat  .«|B,  tJ»e  rdatlon  of  Johq.  S> 
Dawson,  Attorn^  O^iefral.  and  (^era. 
against  O.  B.  Branine,  0>tmty  Clerk,  and 
othera. '  ■'DismlMeAi  -  - 

John  S.  Dkwsot,  Atty.  Gen.,' Fred  S.  Jack- 
Son,  C  W.  Trlckett,"^',  L.  MartlA,  %  Tj. 
HUgglns, 'iHoward  jCewls,  and  C.  A.  Mafeon, 
for  plaintiffs,  i*.'  Duinont  Sintth,  PreS  B. 
Stataley,'  D.  R.  Site,  t>.  W.  Mulvane,  'and 
Chester  I:  Long,  for  defendants: '  ' 
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PER  CURTAM.  The  court  id  of  the  opin- 
ion that  th«*  district  court  of  Harvey  coun- 
ty had  Jurisdiction  to  entertain  the  petition 
filed  therein,  and  to  issue,  a  restrBining  or- 
der, pending  its  examination  of  the  case. 
It  i«  further  of  the  opinion  that  such  peti- 
tion does  not  state  a  cause  of  action  for  a 
1i:ind  of  fraud  cognizable  by  a  court  of  law 
or  equity.  Assuming  the  facte  stated  to  be 
true,  they  are  political  in  their  nature,  and 
the  remedy  of  the  plaintiffs  is  by  political 
methods.  The  courts  cannot  be  called  npon 
.to  decide  political  matters  further  than  the 
statntes  clearly  require;  and  the  statutes  of 
KquFaa  do  not,  expressly  or  by  Implication, 
authori'e  the  granting  of  the' relief  asked 
,0f  the  district  court  of  Harvey  county. 
,  It  is  assumed  that  the  district  court  of 
Hnrvey  county  will  reach  the  .same  conclu- 
sion, and.  dismiss  the  action  pending  before 
it.  Upon  such  dismissal,  the  occasion  for  the 
iroceeding  in  this  court  will  be  removed; 
and  consequently  this  proceeding  Is  dismiss- 
ed.   All  the  Justices  concurring. 


(87  Kan.  7M) 

MARKS  et  al.  y.  DAVIS  et  aL 
(Supreme  Court  of  Kansas.    July  27,  1012.) 

Appeal  from  District  Court,  Harvey  County. 

Injunction  by  R.  A.  Marks  and  others 
against  Samuel  A.  Davis  and  others.  Judg- 
ment for  defendants  denying  the  injunction 
and  dismissing  the  Action,  and  plaintiffs 
appeal.    Affirmed. 

F.  B.  Stanley,  Fred  Dumont  Smith,  D.  R. 
Hite,  D.  W.  Mulvane,  and  Chester  I.  Long, 
for  appellants.  Howard  S.  liewis,  F.  S.  Jack- 
son, F.  U  Martin,  C.  W.  Trlckett,  and  C.  A. 
Matson,  for  appellees. 

PER  CORIAM.  The  conrt  adheres  to  its 
ruling  in  the  case  of  State  ex  rel.  v.  Bran- 
Ine  et  al.,  125  Pac.  343;  and,  since  the 
questions  Intolved  in  the  present  case  are 
political  and  moral  in  their  nature,  and  the 
wrongs  complained  of  are  of  a  kind  for 
which  the  courts  are  not  authorized  to  grant 
relief,  the  Judgment  of  the  district  court, 
dismissing  the  action  and  denying  the  in- 
junction, must  be  affirmed.  The  court  re- 
frains from  tile  expression  of  any  opinion 
respecting  the  regularity  or  irregularity  of 
the  conduct  of  any  political  faction  or  organ- 
tzfttion. 

JOHNSTON,  C.  J.,  and  BUROHi  MASON. 
«nd  PORTER,  JJ".,  conctirrlng.  WEST,  3., 
concarrlng  speeiCtlly. 


WEST,  J.  (concurring  specially).  This, 
is  n|pw.  here,  reygniar.^  and  properly  on  ap- 
peal,'and  presents  a  situation  heretofore  nn- 
^eacd.pf.y  This  being  so.  there  aire  ho  deci- 
sions' arising  out  ot  sinillar  facts  by  which 
,we.may  be  guided,  oi^d  the  question  is  one  of 
vital  and  far-reaching  luiporta!nce. . 


By  :tbe  Australian  Ballot  Act  and  the 
Primary  Election  Law,  the  Legislature  lias 
made  party  organization,  machinery,  disci- 
pline, and  control  no  less  possible  and  certain 
at  primary  elections  than  at  general  elec- 
tions. Whether  wisely  or  nuwisely,  the  law- 
making department  of  the  government  has 
determined  that  through  iralltical  parties  the 
public  servants  are  to  be  chosen,  and  has 
made  it  impossible  for  citizens  who  are  dis- 
satisfied with  existing  parties  to  accomplish 
anything  until  they  have  drawn  to  them- 
selves sufficient  numbers  to  constitute  a  new 
organization,  then  to  be  governed  exactly  in 
the  same  wa.y  as  other  parties  are  now  gov- 
erned. 

As  I  view  this  case,  it  Is  this:  The  plain- 
tiffs charge  that  their  names  were  procured 
upon  the  nominating  pai)er8  of  certain  candi- 
dates by  false  pretenses.  Were  the  charge 
made  that  the  names  were  forged,  a  crime 
made  a  felony  by  the  statute  would  be  al- 
leged. Wliatever  moral  distinction  there  may 
be  between  false  pretenses' and  forgery  need 
not  be  dlscnssed.  Upon  onr  hearing  of  the 
recent  mandamns  case,  my  Brethren  felt  con- 
vinced that  this  injunction  suit  presented  no 
legal,  but  only  a  political,  question.  I  was 
not  so  convinced,  but,  not  being  sure  of  the 
contrary,  I  did  not  dissent  Since  giving  the 
matter  further  thought  and  attention,  I  am 
willing  to  Join  with  my  Brethren  in  saying 
that  the  mere  announcement  of  a  candidate 
for  presidential  elector  that  he  will  not  vote 
for  the  nominee  of  the  party  would  not  be  a 
sntficlent  ground  to  enable  the  signers  of 
bis  petition  to  maintain  this  suit.  But,  to 
my  mind,  the  right  of  the  signers,  before  the 
primary  ballot  is  printed,  to  have  their 
names  removed,  if  procured  by  false  pre- 
tenses, is  probably  a  legal  right  which,  under 
the  Anglo-Saxon  system  of  law,  shonld  not 
be  a  right  without  a  legal  remedy.  It  Is 
also  apparent  that  Incidentally  Involved  In 
this  proceeding  is  the  right  of  thousands  of 
voters  in  this  state  to  vote  for  the  nominee 
of  their  party,  and.  In  my  opinion,  the  re- 
sult Is  likely  to  be,  to  this  extent,  their  polit- 
ical disfranchisement  at  the  coming  election. 
True  they  may  have  a  right  at  the  primaries 
to  select  electors  of  their  own  faith;  but 
in  the  Inevitable  confusion  of  names  and  lo- 
cations on  the  ticket  every  sensible  man 
knows  that  it  will  be  dlfDcuIt  to  cast  an  in- 
telligent and  effective  ballot.  The  gentle- 
men in  question,  not  following  the  example 
of  the  new  national  committeeman  and  with- 
drawing, because  out  of  harmony  with  the 
decree  of  the  party,  reply  through  their'coun- 
sel  to  the  claim  of  fraud  that  the  nomina- 
tion at  Chicago  was  fraudulently  procured. 
But  certainly  the  law  cannot  deem  one  fraud 
a  Juatldcatlon  for  another,  whatever  the 
facts  as  to  fraud  may  be.-  To  my  mind,  the 
legal  right  to  remain  upon,  ,the  ticket.  If 
based  alone  on  false  pretenses,  is  a  right  too 
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slender  to  be  regarded  with  judicial  favor. 
I  may  say  fraiikly  that  I  am  not  convlneed 
by  any  means  that  the  charges  of  false  pre- 
tenses could  be  establlsbed  upon  trial;  but, 
for  the  purposes  of  this  case,  the  verified  and 
ondenied  allegations  must  be  taken  as  true; 
The  exigencies  are  such  that  suffldent 
time  cannot  be  taken  to  come  to  a  final  con- 
clusion, based  on  irrefragable  authority  and 
logic;  and,  while  my  inclinations  are- as  al- 
ready indicatea,  both  out  of  deference  to  the 
judgment  of  the  other  members  of  the  court, 
and  because  a  dissent  would  be  futile,  I  con- 
cur, but  express  the  hope  that  the  Legisla- 
ture, which  has  so  thoroughly  guarded  pri- 
mary and  general  elections  by  statutory  re- 
strictions, both  civil  and  criminal,  will  make 
It  possible  for  the  wrong  now  complained  of 
for  the  first  time  in  bur  history  to  be  speedi- 
ly avoided  or  remedied. 


McNBILIi  tc  CO.  V.  DOB  el  al.    (S.  P.  6,78a) 
(Supreme  Court  of  California.    July  16,  1012.) 

1.  Vesue  (S  77*)t-Chano»— Exhaustion  of 
Right.  .  „  ,  >.. 

Where  dpfendanfS'motion.  under  Cofle  Civ. 
Proe.  S  395,  for  a  chaDg«  o*  the  place  of  trial 
to  tbe  county- in  which  be  redded  was  insuffi- 
cient and  properly  overruled,  and  tbe  ruling  ac- 
cepted by  him,  his  right  to  move  in  that  respect 
was  exhausted. ' 

■  [Rd.    Note.— For    other    cases,    see    Venue, 
Cent.  Dig.  |§  59,  134,  138;   Dec  Dig.  §  77i*] 

2.  Ventje  (I  77*)  — KiOHT  to  Chanqb  — B»- 
HA11.STION  or  Right— Revivor. 

After  defendant  had  exhausted  his  right  to 
move,  under  Code  Civ.  Proc.  8  395,  for  a 
change  of  the  place  of  trial,  such  right  was  not 
revived  by  an  order,  entered  with  plaintifTs 
coDtient,  that  defendant's  subsequent  motion 
for  a  change  be  argued  on  briefs. 

[Ed.  Note.— For  other  cases,  see  Venue, 
Cent.  Dig.  f{  59,  134,  138;   Dec.  Dig.  S  77.*] 

3.  Vejttie  (S  42*)— Change— Dtbcretion. 

Where  defendant's  affidavit  in  support  of 
his  motion  for  change  of  place  of  trial  on  the 
ground  of  inconvenience  to  his  witnesses  was 
met  by  plaintiff's  affidavit,  showing  that  his 
witness  would  be  inconvenienced  by  a  grant- 
ing of  a  change,  denial  of  tbe  motion  was  not 
an  abuse  of  discretion. 

[M.  Note.— For  other  cases,  see  Venue,  Cent. 
Dig.  S  &i\    Dec.  Dig.  {  42.*] 

4.  Appeal  .\nd  Ebrob  (J  965*)— Venue  (S  .'52*) 
—Review— Discretion— Change  or  Venue. 

The  granting  of  a  change  of  the  place  of 
trial  for  the  convenience  of  witnesses  rests  in 
the  sound  discretion  of  the  superior  court; 
and  the  Supreme  Court  will  not  disturb  its  de- 
termination, in  the  absence  of  any  abuse  of  its 
discretion. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  (  3S;J6;  Dec.  Dig.  {  065;* 
V  -.ue.  Cf-  '.  Dig.  y  70.  77;   Dec.  Dig.  §  52.*] 

6.  Trial  ,«  e*>— Settino  of  Time— Notice. 

Code  Civ.  Proc.  g  594,  requires  tnerely  that 
tbe  defendant  shall  have  five  days'  notice  of 
the  time  set  for  trial,  and  df*s  not  require 
that  be  shall  have  notice  of  tbe  intended  appli- 
cation to  have  a  day  fixed  for  the  trial.  , 

[Ed.  Note.-^For  other  cases,  see  Trial,  Cent. 
Dig.  iJS  13-18;   Dec.  Dig.  $  6.*] 


Departmeift  2.  Appeal  from  Superior  Court, 
Fresno  County;   George  B.  Church,  Judge. 

Action  by  McNeill  &  Co.  against  John  Doe 
(real  name  Cbarleo  Relck)  and  another. 
From  an  order  denying  a  motion  of  defend- 
ant Reick  for  change  of  place  of  trial,  and 
from  judgnMmt  against  him,  he  appeals.  Af- 
firmed. 

T.  E.  Clark,  for  appellant  Strother  & 
Aynesworth,  for  respondent. 

LORIGAN,  J.  This  appeal  is  from  an  or* 
der  denying  thei  motion  of  defeudtint  Relck 
(sued  as  John  Doe)  for  a  change  of  the  place 
of  trial  of  tbe  action,  and  from  the  judg- 
ment entered  against  him. 

The  suit  was  in  claim  and  delivery  to  re- 
cover from  defendant  Reick  possession  of  a 
piano,  alleged  to  have  been  delivered  to  him 
by  the  defendant  Hiracb,  a  ptano  salesmanr 
for  plaintiff,  in  exchange  for  a  seoondhaud; 
automobile,  without  authority  bo  to  do.        > 

The  action  was  comhienced  In  the  superior 
court  of  Fresno  county,  and  summtma  served 
on  defendant  Reick  in  Tulare  county  on  May 
17,  1910.  On  June  9,  lOlO,  defendant  Relck 
filed  a  demurrer  to  the  complaint,  and  at  the 
same  time'  served  notice  and  demand  for  a 
change  of  the  plftcft  of  trial  from  Fresno 
county  to  Tulare  coutaty,  on  the  ground  that- 
he  was  a  resident  of  the  latter  county  when 
the  action  against  him  was  commenced. 
This  demand  wa*  accompanied  by  what  pur- 
ported to  be  an  affidavit  of  merits.  Before 
tbe  day  noticed  for  hearing  of  his  motion, 
Reick  filed  a  supplemental  affidavit  of  mer- 
its. The  motion  was  denied  on  June  20, 
1010.  The  order  of  denial  was  clearly  right, 
as  the  original  and  supplemental  affidavits  of 
merits  were  radically  defective  in  essential 
particulars.  No  claim  to  the  contrary  is 
made  by  appellant.  In  fact,  no  appeal  has 
been  taken  from  this  order. 

On  July  6,  1910,  defendant  Reick  filed  his 
answer,  and  therewith  served  another  notice 
of  demand  for  a  change  of  the  place  of  trial, 
on  the  ground  <tf  his  residence  in  Tulare 
county  when  the  action  was  commenced,  and 
on  the  further  ground  of  tbe  convenience  of 
witnesses;  this  demand  also  being  accom- 
panied by  an  affidavit  of  merits.  On  July 
18th  this  motion,  on  both  grounds,  was  de- 
nied— properly,  as  applying  to  the  demand 
for  a  change  on  the  ground  of  the  residence 
of  defendant,  for  reasons  hereafter  to  be 
given,  and  properly, '  also,  on  tbe  ground  of 
alleged  convenience  of  vvitnesses,  ae  tbe  affl-' 
davit  of  merits  contained  neither  the  names 
of  tbe  witnesses,  nor  any  statement  of '  th«' 
matters  to  Which  they  would  testify.  Noth- 
ing, however,  need  further  he  said  about  this 
order,  as  no  appeal  has  been  taken  from'  It,- 

On  Auguist  27,  1910,  defendant  again  'serr-. 
ed  a  notice  and  demand  for  a  cbaiige  of  the 
place  of  trial;  both  on  the  ground  of  bis  9e»- 
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Idence  In  Tulare  count?  when  tbe  snlt  was 
commenced,  and  tbe  further  ground  of  the 
convenience  of  witnesses,  filing  therewith  an 
affidavit  of  merits  addressed  to  both  grounds. 
Tbe  plalntia  filed  a  counter  affidavit  on  the 
matter  solely  of  the  convenience  of  witness- 
es. The  motion  for  a  change  came  on  for 
hearing  on  September  12,  1910,  when  it  was 
agreed  that  it  should  be  submitted  to  the 
court  on  briefs;  and  It  was  so  ordered. 
Thereafter,  on  October  10,  1910,  the  court 
entered  an  order  denying  it  This  appeal  la 
taken  from  this-  last  order,  and  from  the 
Judgment  subsequently  entered  against  the 
defendant. 

[1]  The  order  appealed  from,  as  far  as  it 
denied  the  application  for  a  change  of  the 
place  of  trial  on  the  ground  of  th''  residence 
of  the  defendant,  was  correct.  Section  395, 
Code  of  Civil  Procedure,  glTce  to  a  defendant 
sued  in  an  action,  such  as  was  brought 
against  appellant  here,  tbe  right  to  a  trial 
of  the  cause  in  the  county  where  he  resided 
when  suit  was  brought  The  procedure  for 
securing  this  right — the  filing  of  a  demand 
tliat  it  be  had  in  the  comity  of  his  residence, 
made  at  the  time  he  answers  or  demurs,  ac- 
companied by  an  affidavit  of  merits — is  pro- 
vided for  by  section  396  of  the  Code  of  Civil 
Procedure.  Thereunder  but  one  right  is 
given  to  a  defendant  to  move  on  that  ground, 
and  but  one  time  fixed  when  he  may  assert 
it ;  and  he  is  x>nly  then  entitled  to  an  order 
therefor  upon  a'  sufficient  showing  In  his  af- 
fidavit of  merits.  The  appellant  here  was 
required  to  make  his  motion  for  the  change 
when  he  filed  bis  demurrer,  and  he  did  so; 
but,  as  his  affidavit  of  merits  was  entirely 
insufficient,  within  the  plain  requirements  of 
the  law,  the  court  properly  denied  his  mo- 
tion. He  accepted  this  ruling  as  correct,  as 
it  undoubtedly  was;  and  it  was  conclusive 
of  any  right  to .  subsequently  renew  bis  mo- 
tion on  his  own  initiative,  and  on  the  same 
ground.  His  right  to  move  ended  with  that 
denial.  Hence,  when  he  made  this  third  mo- 
tion on  the  same  ground  of  riesidence  in  Tu- 
lare count?,  tbe  court  properly  denied  it,  as 
his  right  to  move  in  that  respect  was  ex- 
hausted with  the  denial  of  bis  original  ap- 
plication. 

[2]  Appellant  claims,  however,  that  be- 
cause counsel  on  both  aides  agreed  to  sub- 
mit this  last  motion  to  the  court  to  be  ar- 
gued on  briefs,  and  the  court  entered  an  or- 
der to  that  effect,  this  operated  as  a  consent 
on  the  part  of  counsel  for  plaintiff  and  the 
court  that  appellant  might  renew  the  mo- 
tion, and  related  back  so  as  to  revive  the 
original  motion.  There  is  nothing  in  this 
claim.  The  eonrt  simply  entertained  tbe  mo- 
tion because  it  was  made,  and  it  was  its 
duty  to  do  so,  and  pass  upon  it;  and,  as  far 
as  the  agreement  to  submit  on  tbe  part  of 
plaintiff  is  concerned,  it  only  operated  to 
Just  the  extent  it  was  intended,  namely,  to 


permit  a  written  arguOieat  on  the  motion, 
Instead  of  arguing  it  «(raUy. 

[3, 4]  As  to  the  denial  of  the  motion  on 
the  ground  of  the  convenience  of  witnesses. 
Appellant  lays  but  little  stress  for  a  reversal 
of  the  order  on  this  point  Whatever  other 
reasons  might  be  assigned  in  support  of  the 
order  of  the  court,  denying  a  change  on  tills 
ground,  it  is  sufficient  to  say  that,  while  the 
affidavits  on  the  part  of  appellant  tended  to 
show  some  inconvenience  in  the  attendance 
of  his  witnesses,  should  the  trial  be  held  in 
Fresno  county,  the  affidavit  of  the  plaintiff 
in  some  degree  tended  to  shew  a  like  incon- 
venifflice  to  the  witnesses  of  plaintiff  if  the 
trial  was  changed  to  Tulare  county.  Tbe 
matter  of  granting  a  change  of  tlie  place  of 
trial  on  the  ground  of  convenience  of  wit- 
nesses is  a  matter  addressed  to  the  sound 
discretion  of  the  superior  court;  and  this 
court  will  not  interfere  with  Its  exercise,  un- 
less it  appears  that  such  discretion  has  been 
abused,  or  injustice  done  by  tbe  ruling.  The 
situation  presented  here  does  not  admit  of 
such  a  claim. 

[S]  As  to  the  appeal  from  tbe  Judgment, 
little  need  be  said  on  that  subject  Under 
section  694,  Code  of  Civil  Procedure,  on  ap- 
plication of  counsel  for  the  plaintiff,  and 
without  notice  to  the  appellant,  the  cause 
being  at  Issue,  the  court  fixed  the  day  for  its 
trial.  Plaintiff  served  notice  on  the  attor- 
ney for  appellant  of  the  day  fixed  therefor 
by  the  court,  and  on  failure  of  the  appellant 
or  his  counsel  to  appear  on  tbe  day  set  Judg- 
ment was  entered  for  plaintiff.  The  claim 
of  the  appellant  is  that  he  should  have  had 
notice  of  the  Intended  application  to  the 
court  by  counsel  for  plaintiff  to  have  a  day 
fixed  for  the  trtal.  But  the  section  does  not 
require  it ;  only  that  he  shall  have  five  days' 
notice  of  the  time  set  for  trial,  and  this  he- 
fully  had.  The  validity  of  the  Judgment  is 
attacked  on  other  grounds;  but,  as  they  are 
of  less  merit  than  tbe  point  last  considered, 
we  do  not  discuss  them. 

The  Judgment  and  order  appealed  from  are- 
affirmed. 

We  concur:    HENSHAW,  J.;   MEIiVIN,  J. 


VINCENT  et  al,  v.  MOTT  et  aL    (S.  F.  6,278.> 
(Supreme  Court  of  California.    July  17,  1912.) 

1.  Elections  (S  ,'52*)— Election   Ofticbbs— 
Statutobt  Provisions. 

Pol.  Code,  {  1142,  requiring  the  appoint- 
ment on  boards  of  elections  of  persons,  half  of 
whom  shall  belong  to  each  of  the  two  parties, 
casting  the  highest  -number  of  votes  at  the  last 
election,  applies  to  recall  elections  held  under 
the  Oakland  city  charter. 

[Ed.  Note.— For  other  cases,  see  Elections, 
Cent  Dig.  g  46;    Dec.  Dig.  {  52.*] 

2.  Mandamus  (S  154*)— Pbockbdinob  awd  Be- 
lief—Sufficiency  OF  Petition. 

A  petition  for  a  writ  of  mandate  to  require 
the  council  of  a  city  to  appoint  on  the  election 
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iKwrda  tox  i  neUI  eMotloa  p«non*,  kalf  o( 
whom  beloDK  to  •aeh  o^  th*  two  pcirties  CMt- 
in(  the  higEeat  number  of  Yotea  «.t  the  last 
election,  as  required  by  Pol.  Code,  {  1142,  not 
Alleging  that  the  council  threatens  to  disobey 
that  section,  is  Jwenfficient. 

[Ed.  Note.— For  other  cases,  see  Mandamna, 
Cent.  Dig.  ii  296-816:  Deo.  Dig.  |  1S4.*] 

In  Baak.  AnpUcatka  hr  Bol>nt  Vincent 
and  others  for  a  writ  of  m«ii<liit>  against 
Frank  H.  Mott  and  otber%,  Mayor,  Oommis- 
aioneia,  GU7  Oovncil,  and  flZ' Officio  Board 
of  Election  Commiaaloneni  of  tlie  Qtt;f  of 
Oakland.    AppUcatioa  denied. 

B.  IC  Roycet  for  petltlonerg. 

PER  GOBIAH.  Cl.t]  It  does  not  apDtar 
from  the  petition  ptesetkted  that  the  Oak- 
land conndl  has  be«n  aidcM  .to  appoint  on 
the  election  boatda  to  hold  the  recall  elec- 
tion persona  of  whom  half  belong  to  the 
Bapnbllcan  party  and  .half  to  the  Damecrat- 
le  party,  aa  reaairedln  section  1142  of  the 
FoUtlcal  Code.  We  thdnk  that  under  the 
proTlslona  of  the.  charter  (kat  section  apirilaB 
to  recall  elections  held  under  said  charter. 
'Bnt  becanse  of  the  fkUore  to  aver  that  tke 
GonncU  threatens  t»  disobey  that  section,  the 
apidlcatlon  for  mandwrnwa  la  denied. 


(U3  Cal.  an 

60LDNEB  T.  SPENCIQB  et  aL    (Sac.  1,984.) 
(Sopiema  Court  of  Galiforoia.    Jnly  IS,  19]ii. 
Beheariag  Denied  Aug.  12,. 1912.)  . 

1.  Afpbal  and  Ebbob  (1717*)  — Rktixw  — 
WaiTTxit  OpiNioNa  or  tbiai.  Jodob. 

A  court,  on  appeal,  cannot  consider  writ- 
ten opinions  of  the  trial  Judge,  filed  and  Incor^ 
porated  in  the  bill  of  enseptions,  to  determine 
whether  or  not  bis  findings  are  snffidently  sup- 
ported by  the  evidence. 

tEd.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Di^.  |  2967;  Dec  Dig.  f  7l7.*] 

2.  FBAUl)Tn.ENT  COWVITAWCBS  {|S  300,  301*)— 

EMdinob  —  Lack  or  Conbiobbation  —  iif- 

Tnrr  to  DanAcn. 

In  an  action  for  foredoeuxe  of  a  mortgage, 
evidence  held  to  show  that  the  note  and  mort- 
gage securing  it  were  given  for  a  valuable  con- 
sideratiott,  and  with  no  fvaudnlent  intent  oa 
the  part  of  the  mortgagee  to  hinder  or  defiand 
any  creditor  of  the  mortgagor. 

[Ed.  Note.— For  other  cases,  see  Fraudulent 
Conveyances,  Cent.  Dig.  if  896-903,  904-90T; 
DecL  Dig.  fi  800,  301.*] 

8.  FkAUDULKNT  CoRTBTAircBa  Q  282*)-'Bini- 

DCH  or  PBOor. 

Where,  in  an  action  to  foreclose  a  mort- 
gage, a  valaable  consideratioQ  therefor  was 
shown,  die  bnrden  of  showing  that  the  mort- 
gagee bad  knowledge  of  a  fraudulent  intent  of 
his  mortgagor  to  malce  the  conveyance  to  binder 
or  defraud  creditors  was  on  a  creditor  ioining 
as  a  defendant,  who  claimed  priority  for  bis 
later  filed  JadgnMnt- lien. 

[Ed.  Nota— For  oOtt-  dases,  see  Frandnlent 
ConTeyaacea,  Cent  Dig.  H  817,  818;  Dee.  Digi 

4.   FBATJDtTLBlfT    CONVKTANCBB   ({   296*)— HVJ- 

DBncB— EzcxsaiVB  Intbbbst  —  ConolusitX- 


WUIe  the  fact  that  a  mortsua  sought  to 
be  foreclosed,  and  claimed  by  a  defendant  to  be 
in  fraod  of  creditors,  secured  a  note  calling  for 


an  eacessive  rate  of  tnteiest'oiay  lie  evidence 
tending  to  sbow  fraud,  it  is  not  oondosive:  aad 
its  importance  depends  upon  ths  facts  of  tke 
particular  case. 

[EM.  Note.— For  other  cases,  see  Fraudulent 
Conveyances,  Cent  Dig.  ||  867-876 ;  Dec.  Dig. 
I  29B.']  - 

Department  i;  Appeal  from  8nperio» 
Oonrt,  Placer  Cotaaty ;  J.  B.  Prewett,  Jud^e. 

Action  by  Edward  O.  Ooldner  against  WU- 
Uam  Crane  Sp<encer  and  otbere  to  foreclose 
a  mortgage.  From  a  Judgment  directing  a 
foreclosure  subject  to  t&e  lien  of  Thomas  B. 
Cnrran,  and  from  an  order  denying  a  new 
tMal,  plaintiff  appeals.  Judgment  and  ord^ 
revereed.' 

X^  W.  iov^  and  Meredith  &  I-andis  (Pj. 
Ii.  Benjamin,  of  counsel),  for  appellant^ 
Francis  Dunn  and  Henry  N.  Beat^y,  for  re- 
ispon^ents.  , 

A^GELLOTH,  J.  Xbls  is  an  action  to 
foreclose  a  'mortgage  ^ n  lands .  In  Placer 
cQunty,  alleged  to  bare  Jbeen  given  by  defend 
ant  Spencer  tbr.plaintiff  to  secure. the  pay- 
ment pf  a  note  for  $21,000,  date4  November 
15,  1907,  payable  one  year  after  date,  allege4 
to. have  been  given  by  said  Spencer  to  .plains 
tift.  Defendant  Carran,  administrator,  etc., 
was  made  a  party,  defendapt,  because  he  had 
an  interest  in  tjtie^qiortgaged  premises,  whlc^ 
interest  was  a!lleged  to  ba  subject  to  plain/^ 
tUTs  mortgage.  Defendant  Spencer  filed  an 
answer,  admitting  ail  the  allegations  of  the 
complaint,  except  the  allegation  as  to  the 
amount  due,  alleging  tbat.$500  had  been  paid 
on  FeTiruary  19,  1909,  on  account  of  the  In; 
tecest  that  had  accrued  on  the  note.  Ihla 
allegation  was  admitted  by  plalnticrs  attor^ 
neya  on  the  trial  to  be  tjrae.  Defendant  CuJ^; 
ran,  administrator,  ^led  an  answer,  denying 
all  the  allegations  ^of  the  complaint  as  to  tbe 
note  and  mortjfag^  and  t^a  ,aUegatlon  tba^ 
such,  mortgage  was  superior  to.  his  lien.  H^ 
allei^  his  lien  lon  the  mortgaged  .premises 
to  be  that  of  a. Judgment  obtained  Vy  bin) 
in  thei  superior  <y>urt  of  .the  city  and  county 
of  San  Francisco  against  said,  Spencer  on 
March  27,  iS6e,  for  110,946.46  and  costs,  a 
certified  transcript  of  which  Judgment  was 
recorded  In  the  office, of  the  county  recorder 
pf  Placer  county  on  AprU  6,  1908.  By  his 
amended  answer  a^ved  and  filed  at  the  com- 
mencement .of  the  trial,  he  further  alleged 
that  said  uQte  and  mortgage  w.ere  executed 
and  delivered  without  con8idera.tlon,  at  a 
tim^  when  SpezKier  was  keavlly  .indebted  to 
him.  and  numerous  other  creditors,  and  In- 
solvent, and  when  he  had  no  other  property, 
except  the  property  described  in  the  mort- 
gage, out  of  which  he  (Curran)  and  such 
other  creditors  could  satisfy  their,  claims 
against  him;  tibat  such  note  and  mortgage 
was  executed  and  delivered  for  the  purpose 
of  defrauding, '  delaying,  and  hindering  hinv 
(Curran)  as  a  creditor  of  .Spencer,  and  other, 
creditors;  that  plalnOft  well  knew  thajb  tbe]( 
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.were  «xectited  and.  dellverod  tav  that  vvr- 
bose;  and  that  at  no  tltaie  since  tbeir  execu- 
tion has  Speacef  erer  had  any  other  proi>- 
erty  out  of  which  Curran  a^d  other  creditors 
of  Spencer  can  satisfy  their  claims.  By  sup- 
plemental answer  he  alleged  the  sale  to  htm- 
«elf,  on  January  11,  ISIO,  on  aq  execution  Is- 
sued on  said  Judgment,  of  said  property  for 
the  sum  of  $10,000.    ■ 

The  trial  court  found  that  the  note  and 
mortgage  were  executed  as  alleged  In  the 
complaint ;  that  at  the  time  of  their  execu- 
tion Curran,  as  such  administrator,  was  a 
creditor  of  Spencer  on  the  claim  subsequent- 
ly reduced  to  Judgment;  that  at  such  time 
Ppencer  was  Insolvent ;  that  such,  note  and 
mortgage  were  without  consideration;  that 
«ald  note  and  mortgage  were  made,  execut- 
ed, and  •  delivered  by  Spencer  to  plalntlfT, 
with  intent  to  hinder,  delay,  and  defraud  bts 
creditors;  that  plaintiff  accepted  the  B4me 
'knowing  these  facts,  and  knowing  that  Cur- 
ran was  one  of  said  creditors,  and  with  the 
Intent  to  assist  Spencer  in  bis  purpose  to 
hinder,  delay,  and  defradd  bis  creditors. 
Judgment  was  given,  declaring  the  amount 
flue  to  plaintiff  on  his  note,  namely,  $24,- 
S88.10,  and  directing  a  sale  of  such  portion 
pf  the  mortgaged  premises  as  had  not  been 
released  to  pay  said  amount,  with  Interest 
and  costs,  subject,  however,'  to  the  claim  and 
lien  of  Curran,  which  was  adjudged  to  be 
prior  to  plaintiff's  claim.  PlalntieTs  motion 
for  a  new  trial  was  denied:  This  is  an  up- 
peal  by  him  from  th^  Judgment,  and  from 
the  order  denying  his  motion  for  a  new 
trial. 

The  validity  of  Curran's  claim  against  the 
mortgaged  premises  is  not  questioned;  the 
only  question  In  rega,rd  thereto  being  wheth- 
er it  is  superior  to  or  subject  to  plaintiff'^ 
mortgage.  The  mortga^  was  recorded  in 
Placer  county  on  Mar<ih  18,  1908,  while  Cur- 
ran's certified  copy  of  the'  transcript  of  his 
Judgment  was  not  recorded  in  such  cot|hty 
nntll  April  6,  1908.  The  obnclusion  of  the 
trial  court  was  that  the  note  and  "mortgfage 
were  void  as' against  Curran,  because  of  the 
matters  stated  in  the  findings  to  the  effect 
that  the  same  were  givten  by  Spencer'apd  ac- 
cepted by  plaintiff  without  consideration,  ftnd 
for  the  purpose  of  hindering,  delayj^ng,  and 
defrauding  Curran  and  other  creditors  of 
Spencer.-  The  principal  claim  off  this  ap- 
peal is  that  such  findings  were,  ut'terly  with- 
out support  in  the  evidence.'  .   '   ' 

[11  Tt  Is  earnestly  urged  by  plaintiff  that 
It  is  apparent  from  written  opinions  filed'  by 
the  trial  J^udge  on  April  29,  ISlO,  and  May 
19,  1910, 'which  have  been  incorporated*  In 
the  bill  of  excelitibns,  that  h'e  was  sdtlsfted 
by  the  evidence  that  plaintiff  actually  loaned 
8|)encer  $21,000,  arid  took  the'nqte  and  mort- 
gage t'nefefor,  and  that  he  did  not  In  any 
*ay  collude  with -Spencer  to  defraud  any 
creditor,  and  that  the  only  reason  for  hoid- 
iag  tlw  luui'lsuge  void  as  agtaiust  Curran  was 


that  bb  acc^ted  a  tlotfr  ahd  mortgajife  ctiUlng 
for  a  higher  rate  of  'interest  than  that  to 
which  he  was  entitliadi  knowing  that  Spencer 
was  heavily  indebted  to  Curran  and  others. 
But,  as  has  often  been  said,  we  cannot  con- 
sider these  written  opinions  In  determining 
whether  Or  not  the  findings  are  sufiBclently 
supported  by  the  evidence.  Althon^,  ta  fact, 
bi'  the  bill  of  exceptions,  they  constitute 
no  proper  part  of  the  record  for  any  such 
purpose.  The  flndings  of  fact  filed  October 
20,  1010,  must  be  taken  as  embodying  the 
conclusions  of-  tll«  'trial  court  on  all  ques- 
tions of  fact  aubmltted  to  It  for  decision. 
The  only  question  for  us  is  whether  these 
fiBdings  have  taflcietat  legal  shpport  in  the 
evidence  and  such  inferenocs  as  may  reason- 
ably be  drawn  therefrom.  Learned  counsel 
for  Curran  frankly  admit  in  their  brief  HOLt 
"there  is  practically  no  conflict  in  the  evi- 
dence, 1.  e.,  there  Is  no  point  on  which  the 
testimony  of  one  witness  wav  directly  con- 
tradicted by  the  testimony  of  any  other  wtt- 
ness,"  and  that  "the  problem  of  deciding  the 
.case  reduces  Itself  into '  drawing'  the  proper 
conclusions  from  the  facts  shown." 

Addressing  ourselves,  flvst,  to  the  question 
of  want  of  consideration  for  the  note.  Plain- 
tiff and  Spencer  are  halfrbrothers.  Plaintiff, 
during,  and  ever  since  the  year  1907,  resided 
in  Paris,  France.  In  April,  1907,  Spencer 
ifent  from'  San  Pranclsco,  his  place  of  res- 
idence, to  Paris,  and  did  not  retdrn  to  San 
Francisco  nntU  October.  He  was  then  heav- 
4»y  Interested  in  the  California  City  Rock 
Company,  a  rock -quarrying  enterprise,  and 
was  anxious  to  obtain  money  with  which  to 
further  develop  this  enterprise,  in  which  he 
apparently  had  great  confidence'.  'While  In 
Parl^,  be  obtained  amounts  of  money  ag- 
^egating  nearly.  $30,000.  ^  His  bank  book, 
coQtalnlng  his  account  with  the  bank  Society 
Q£n6rale,  showed  dep«0lts  from  June  11  to 
October  18,  1907,  aggregating  146,500.85 
francs;  the  last  bi>tilg  one  of  94,00b  francs 
on  October  18,  1907.  He  testified  that  be 
received  not  exceeding  50,000  francs  from  his 
stepfather's  estatet  and  acknowledged  that 
45,000  francs  pf  Oie  amount  so  deposited  was 
so  received  by  him.  When  he  returned  ta 
San  Francisco,  he  brought  at  least  two 
draf ta  for  $8,000  web.  Issued  by  said  bank 
on  October  22,  1907,  one  of  which  was  de- 
posited in  the  Crocker  National  Bank  on 
November  15,  1907,  and  cashed  by.  the  Wells 
Fargo  National  Bauk  on  November  16,  1907, 
and  the  other  of  which  was  paid  by  the  lat- 
ter bank  on  January  Q.  1908.  As  to  the 
source  from  which  the  money  procured  In 
Paris  was  obtained)  -M  testified  positively 
that  amounts  aggregating  $21,000  were  bor- 
rowed from  plaintiff  In  Paris;  the  la'st  Item 
Si  borrowed  being  that  of  04.006  fraucs  on 
October  18,  1907,  on  his  promise  to  send 
plaintiff  a  note  and' mortgage  for  tiie  whole 
$21,000  oil  his  return  fb  San  Franoisco.  'Rob- 
iusun,  Spencer's  attorney,  who  was  with  him 
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In  Paris,  testified  that  be  heard  Spencer 
say  to  plaintiff  that  lie  desired  to  borrow 
some  money  from  him,  and  that  plaintiff  re- 
plied that  he  "would  loan  him  some  money." 
Spencer  testified  that  his  reason  for  not  giv- 
ing the  mortgage  while  in  Paris  was  that 
he  did  not  have  a  description  of  the  real 
property  to  be  mortgaged  at  hand.  On  his 
return  to  San  Francisco,  he-  prepared  and 
signed  the  note  and  mortgage  and  acknowl- 
edged the  execution  of  the  mortgage  on  No- 
vember 19,  1907,  before  a.  notary  public;  and 
he  testified  that  be  sent  the  same  by  mail 
to  plaintiff  at  Paris,  with  the  suggestion 
that,  if  satisfactory,  the  mortgage  be  re- 
turned to  him  to  be  recorded.  It  was  sub- 
sequently recorded  at  Spencer's  request  In 
Placer  county.  He  testified  that  plaintiff  did 
return  it  to  be  recorded,  and  that  after  rec- 
ordation he  sent  it  back  to  plaintiff  at  Paris. 
Plaintiff's  attorney,  Mr.  Liovey,  testified  that 
In  August,  1909,  he  received  both  the  note 
and  mortgage  from  plaintiff  by  maU  from 
Paris,  with  a  letter  from  plaintiff,  stating 
that  no  part  of  the  principal  or  interest  had 
been  paid,  and  directing  him  to  press  for 
collection,  and,  if  necessary,  to  begin  a  suit 
to  foreclose  the  mortgage  and  buy  in  the 
lands,  if  necessary.  This  letter  was  intro- 
duced In  evldeuce.  The  action  was  commenc- 
ed September  10,  1909.  In  reply  to  a  letter 
oC  inquiry  from  Mr.  Lovey  to  plaintiff  for 
definite  information  as  to  the  circumstances 
of  the  loan,  written  in  October,  1907,  plain- 
tiff wrote  to  Mr.  Lovey,  regretting  that  no 
satisfactory  settlement  had  been  possible, 
and  regretting  the  consequent  necessity  of 
the  expense  of  a  foreclosure  suit,  and  in- 
forming him  that  the  money  was  given  to 
Spencer  by  his  "personal  check  on  my  bank, 
with  the  exception  of  3,500  francs,  which 
be  owed  me  at  the  time,"  and  giving  the 
items  and  dates,  which  corresponded  with 
the  last  five  items  in.  Spencer's  B'reuch  bank 
book;  the  last  Item  being  that  of  94,000 
francs  on  October  18,  1907.  Spencer  pro- 
duced in  evidence  a  receipt  from  himself  to 
plaintiff,  which  was  as  follows:  "Paris  le  18 
Octobre,  '07.  Beceived  from  Edward  C. 
Goldner  ninety-four  tbousand  francs,  being 
part  of  the  $21,000  q«ite  and  mortgage  to  be 
executed  by  me  on  my  return  to  San  Fran- 
cisco.   Wm.  Cran^  Spencer." 

Spencer  testified  that;  he  gave  this  receipt 
to  plaintiff  on  Qctober  18,  1907,  when  the 
94,000  francs  were  loaned  to  him,  and  that 
plaintiff  returned  it  to  him  with  the  mort- 
gage when  he  sent  ,the  latter  to  be  record- 
ed. When  introduced  In .  evidence,  it  bore 
the  Indorsement:  "Paid  by- note  Nov.  15-07. 
Ed.  C.  Goldner."  The .  genuineness  of  the 
signature  of  plaintiff  to  this  was  apparently 
not  questioned,  and,  Spencer  testified  that 
he  received  it  fvoi^  plaintiff  so  indorsed. 
Mr.  Boblnson,  Spencer's  attorney,  testified 
that  In  January,  1900,  plulntlff,  who  was  in 
California  from  about  October,  1908,  to 
April,  1909,  told  blm  that  he  had  ^  note  and 


mortgage  against  Spencer  and  Conld  not  col- 
lect his  money,  and  asked  him  what  he  could 
do;  and  that  he  (Boblnson)  told  him  that  be 
o>uld  not  act  for  him,  because  he  was  Spen- 
cer's attorney,  and  recommended  to  biai 
three  or  four  San .  Francisco  attorneys,  in- 
cluding Mr.  Lovey. 

No  witness  testified  directly  to  anything 
in  conflict  with  the  fosegoiug.  Opposed  to  it 
are  only  certain  circumstances,  which,  re- 
spondent claims,  warranted  an  l^erence  on 
the  part  of  the  trial  court  to  the  effect  that 
there  was  no  consideration  for  the,  note  and 
mortgage.  In  considering  these  It  must  be 
borne  in  mind  that,  by  reason  of  certain 
facts  that  cannot  be  disputed,  if.  In  &ct, 
there  was  no  consideration,  plaintiff  must 
have  deliberately  assisted  in  the  fabrication 
of  evidence,  for  the  purpose  of  consummat- 
ing a  fraud  on  Spencer's  creditors.  That 
plaintiff  accepted  the  note  and  mortgage 
from  Spencer,  that  be  Indorsed  Spencer's  re- 
ceipt of  October  18,  1907,  to  him  for  94,000 
francs,  "Paid  by  note,  Nov.  15-07.  Ed.  C. 
Goldner,"  that  he  furnished  to  his  attorney 
a  written  statement  to  the  effect  that  be 
bad  loaned  to  Spencer  the  various  sums  stat- 
ed therein,  on  the  dates  named,  aggi'egat- 
iug  105,000  francs,  and  that  he  directed  the 
institution  by  his  attorney  of  the  foreclo- 
sure action.  Is  absolutely  established.  These 
things  cannot  be  reconciled  with  the  idea  of 
want  of  consideration,  except  upon  the  the- 
ory that  he  was  actively  engaged  in  a  de- 
liberate attempt  to  defraud.  They  fully  cor- 
roborate Spencer  in  his  testimony  as  to  the 
borrowing  of  $21,000  from  plaintiff,  the 
agreement  as  to  the  giving  of  the  note  and 
mortgage  therefor,  and  th?  claim  that  such 
note  and  mortgage  were  given  in  pursuance 
of  such  agreement. 

The  matters  relied  upon  by  respondent  as 
warranting  a  conclusion  on  this  point  oppos- 
ed to  plaintiff's  claim  and  to  Spencer's  direct 
testimony  are  all  as  consistent  with  honesty 
on  the  part  of  plaintiff  as  with  fraud.  Spen- 
cer was  In  need  of  money.  The  Curran  suit 
was  pending,  having  been  commenced  in 
April,  1907,  but  no  answer  was  filed  therein 
until  February  5,  1908.  Outelde  of  his  in- 
terest in  the  quarry  company,  Spencer  had 
nothing,  except  his  Placer  county  land  and 
some  $10,000  that  be  had  Just  received  fro|m 
bis  stepfather's  estate..  These  things  were 
probably  all  known  to  plaintiff,  Plabitiff  ad- 
vanced the  money  on  Spencer's  mere  request, 
without  any  security  being  given,  leaving  it 
to  Spencer  to  send  him  a  note  and  mort- 
gage on  his  return  to  America,  and  without 
taking  any  step  to  ascertain  the  conditipn  of 
the  title  of  the  property  proposed  to  be  mort- 
gaged. He  may  have  known  that  the  prop- 
erty was  not  worth  to  exceed  $16,000.  He 
subsequently  trusted  Spencer  to  record  the 
i^ortga^..  He  subsequently,  at  the  request 
of  Spencer,  e.xecuted  two  partial  releases 
covering  small  portions  of  the  mortgaged 
property,  without  receiving  any   ^oasidera- 
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tlon  therefor.  He  never  appeared  as  a  wit- 
ness In  this  proceeding. 

Of  course,  some  of  these  facts  are  not 
reconcilable  with  the  Idea  that  plaintiff,  In 
his  dealings  with  Spencer,  was  a  cold  and 
keen  business  man,  careful  to  guard  himself 
against  loss.  But  it  Is  to  be  borne  in  mind 
that  he  was  a  half-brother  of  Si)encer;  that 
the  relations  betweefl  plaintiff  and  Spencer 
had  always  been  most  friendly;  and  that 
Spencer  had  the  greatest  confidence  in  his 
rock  quarry  enterprise,  and  fully  believed 
that  he  would  make  a  great  deal  of  money 
out  of  it,  aiid  had  probably  imbued  plaintiff 
with  the  same  confidence.  PlalntlfC  was  not 
dealing  with' a  stranger,  but  with  his  half- 
brother,  whom  he  desired  to  aid  financially, 
and  in  whom  he  had  every  confidence.  It 
would  not'  be  at  all  surprising,  under  the 
circumstances,  assuming  that  be  was  finan- 
Clitlly  well  situated,  which  does  not  appear 
to  be  questioned,  bod  he  been  willing  to  ad- 
vance the  money  without  any  security  what- 
ever, and  it  certainly  is  not  a  very  material 
circumstance,  in'  view  of  the  relations  be- 
tween the  'parties,  that  he  was  willing  to 
trust  Spencer  to  subsequently  furnish  him 
with  such  security  as  he  had' promised  to 
give,  and  to  see  that  the  Instrument  furnish- 
ing such  security  was  properly  recorded. 
The  same  Is  true  as  to  the  fact  that  he  wad 
willing  to  take  Inadequate  security  for  his 
loan,  and  also  as  to  the  fact  that  he  was 
willing  to  execute  the  partial  releases  with- 
out consideration.  All  these  things  are  en- 
tirely, consistent,  under  the  circumstances 
shown,  with  perfect  honesty  and  good  faith 
on  his  part,  ^^^e  are  unable  to  see  any  suf- 
ficient foundrttioh  for  a  conclusion  that  this 
action  was  brought  as  the  result  of  any  col- 
lusion l>etween  plaintiff  and  Spencer.  His 
failure  to  X)ersonaIIy  appear  during  the  trial 
Is  not  of  any  particular  importance  In  view 
of  the  facts  shown  by  the  record. 

[2]  We  have  given  these  matters  very  care- 
ful consideration,  and  are  unable  to  find  any- 
thing therein  that' warrants  the  rejection  of 
the  clear  and  uncontradicted  evidence  as  to 
the  actual  making  of  the  loan  of  $21,000  by 
plaintiff  to  Spencer  upon  the  promise  by 
Spencer  that  he  would  give  therefor  the  note 
aiid  mortgage  In  suit  here.  &ven  If,  as  claim- 
ed by  learned  counsel  for  Cnrran,  the  situa- 
tion was  such  as. to  throw  the  burden  on 
plaintiff  to  show  a  valuable  consideration  for 
the  note  and  mortgage,  the  evidence  was 
such,  in  our  opinion,  as  to  compel  a  conclu- 
sion that  these  were  the  facts.  The  drcum- 
stancea  claimed  to  be  opposed  to  this  conclu- 
sion cannot  be  held  to  constitute  such  "satis- 
factory" evidence  as  justifies  a  verdict  They 
are  at  best  "slight  evidence."  Code  Civ.  Proc. 
I  1835. 

[3]  'Wliat  we  have  said  applies  with  equal 
force  to  the  matter  of  good  faith  on  the  part 
of  plaintiff  in  the  acceptance  of  the  note  and 
mortgnge.  There  was  nothing  In  the  nature 
of  evidence  satHdent  to  snpport  a  couctu-j 


sion  that  plalntlrf  had  knowledge  of  any  In- 
tent on'  the  part  of  Spencer,  in  giving  the 
mortgage,  to  thereby  destroy,  hinder,  or  de- 
fraud any  other  creditor,  If,  indeed,  such  In- 
tent did  exist  on  the  part  of  Spencer.  If  a 
valuable  consideration  for  the  note  and  mort- 
gage was  shown,  the  burden  of  showing 
plaintiff's  knowledge  of  a  fraudulent  Intient 
on  the  part  of  Spencer  was  on  Curran.  See 
Hart  V.  Church,  126  Cal.  481,  68  Pac.  910,  69 
Pac.  296,  77  Am.  St  Rep.  195;  Roberts  v. 
Burr,  135  Cal.  159,  67  Pac.  46.  It  may  be 
freely  conceded  that  If  there  was  satisfac- 
tory evidence  to  show  that  It  was  understood 
between  the  parties  that  the  loan  was  in  fact 
to  be  one  without  security,  and  that  the  mort- 
gage was  a  mere  device  to  protect  the  prop- 
erty from  other  claims  for  the  sole  benefit 
of  Spencer,  and  was  not  to  be  enforced 
against  him  in  any  event,  a  different  conclu- 
sion could  be  sustained.  But  certainly  there 
Is  not  satisfactory  evidence  of  any  such  un- 
derstanding. Looking  at  the  evidence  In  the 
light  most  favorable  to  Curran,  we  have  at 
most,  in  the  circumstances  we  have  above  de- 
tailed, some  slight  evidence'  affording  ground 
for  vague  surmise  and  suspicion  as  to  the 
motives  of  the  parties,  In  no  degree  measur- 
ing up  to  the  standard  provided  by  law  for 
what  Is  termed  "satisfactory  evidence." 

[4]  Something  has  been  said  about  tiie 
matter  of  Interest  The  note  called  for  in- 
terest at  the  rate  of  8  per  cent  per  annum, 
"compounding  quarterly."  In  the  mortgage 
it  was  declared  that  the  same  was  given  as 
security  for  the  payment  of  $21,000  on  No- 
vember 15,  1908,  "with  interest  thereon  at 
the  rate  of  eight  per  cent,  per  annum  ac- 
cording to  the  terms  and  conditions  of  a  cer- 
tain promissory  note  of  even  date  with  the 
mortgage,  in  words  and  figures  following,  to 
wit;"  but  the  note  was  not  set  forth  in  the 
mortgage.  So  far  as  the  record  shows,  noth- 
ing was  said  at  the  time  of  the  loan  as  to 
the  rate  of  interest ;  but  It  dOSs  not  appear 
from  the  record  that  any  point  was  made  In 
regard  to  interest,  either  in  the  pleadings  or 
at  the  trial,  exc^t  In  so  far  as  a  waiver  of 
Iriterefit  In  (excess  of  7  per  cent  and  the  writ- 
ten opinions  filed  by  the  trial  Judge  indicate 
that  something  was  said-  about  the  matter  In 
argument  At  the  time'  of  the  first  submis- 
sion of  the  case,  April  7,  1910,  plaintiff's  at- 
torney filed  a  disclaimer  and  waiver  of  all 
interest  "in  excess  of  seven  per  cent  (7%) 
per  annum  upon  said  note  from  the  date  of 
the  execution  thereof."  The  learned  trial 
judge  apparently  was  of  the  opinion  that 
there  was  no  agreement  as  to  the  amount  of 
interest,  and  that  consequently  plaintiff  was 
entitled  to  only  7  per  cent  per  annum;  and, 
furthermore,  that  by  reason  of  certain  early- 
decisions  of  this  court  (Tttaffe  v.  Josephson. 
7  Cal.  362 ;  McKenty  v.'  Gladwin,  Hugg  & 
Co.,  10  Cal.  227),  if  plaintiff,  with  full  knowl- 
edge that  Spencer  was  largely  Indebted, 
knowingly  and  intentionally  took  a  note  call- 
ing for  a  larger  rate  of  interest  than  he  had 
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a£Te«d  to  accept,  or  to  which  h«  waa  nttUled, 
the  note  and  mortgaK«  must  be  held  void  In 
toto.  It  la  conceded  by  teamed  counsel  for 
Corran  that,  In  bo  far  as  the  cases  dted  may 
be  considered  as  holding  that  the  acceptance 
by  a  creditor  from  a  debtor  known  to  be 
financially  InrolTed  of  an  evldenoe  of  indebt- 
edness calling  for  owce  than  la  doe,  either  in 
principal  or  Interest,  is  conclnslve  evidence 
of  fraud,  they  have  been  overruled.  At  most 
such  a  fact  may  be  evld^qce  toiding  to  show 
fraud,  which  la  purely  a  question  "of  fact 
and  not  of  law,"  except  as  otherwise  provid- 
ed in  sections  3440  and  3442  of  the  Civil 
Code.  Its  importance  as  a  circumstance 
tending  to  show  fraud  is  necessarily  depend- 
ent upon  the  facts  of  the  particular  case.  In 
the  case  at  bar,  there  is  not  the  slightest 
basis  In  the  facts  we  have  set  forth  In  re- 
gard to  the  matter  of  interest  for  a  conclu- 
sion that  there  was  any  fraudulent  intent  on 
the  part  of  anybody,  and  especially  on  the 
part  of  plaintiff.  Assuming  that  nothing  was 
said  as  to  the  rate  of  interest  when  the  mon- 
ey was  advanced,  which  Is  the  most  that  is 
claimed  by  respondent,  that  matter  was  sim- 
ply left  to  be  provided  for  In  the  note  and 
mortgage  which  Silencer  agreed  to  give  plain- 
tiff on  his  return  to  San  Francisco.  Plain- 
tiff had  tile  right  to  assume  that  the  note 
would  provide  for  Interest  at  a  reasonable 
rate.  It  cannot  be  claimed  that  there  was 
anything  unreasonable  about  the  rate  of  In- 
terest prescribed,  especially  In  view  of  the 
law  as  It  then  was  relative  to  the  payment 
of  taxes  by  the  mortgagee.  We  are  utterly 
at  a  loss  to  see  how  the  acceptance  by  plain- 
tiff of  the  note  and  mortgage  containing  the 
provision  In  regard  to  interest  to  which  we 
have  referred,  where  nothing  had  theretofore 
been  agreed  upon  In  regard  to  the  rate,  could 
warrant  any  Inference  of  a  fraudulent'  Intent 
on  his  part  with  relation  to  the  other  cred- 
itors of  Spencer. 

From  what  we  have  said,  It  Is  apparent 
that  our  conclusion '  Is  that  certain  'findings 
essential  to  support  the  Judgment  subordinat- 
ing plaintMCs  lien  to  the  lt6n  of  Onrran's 
Jndgment  are  without  sufficient  support  la 
the  evidence,  and  it  is  unnecessary  to  discuss 
other  points  made  in  the  briefs. 

The  Judgment  and  order  denying  a  new 
trial  are  reversed. 

We  ooncnr:  SHAW,  J.;   BLOSS,  J. 


(ics  CaL  ISO 

LAGUNITAS  WATBE  CO.  v.  MARIN 

COUNTY  WATBE  CO.  et  al. 

(S.  P.  6,77a) 

(Sapreme  Court  of  California.    July  16,  1912.) 

i.  iRJUKcnoK   (i  168*)  —  iBJVRonoir  Fsv- 

DKNTI   LiTB— ErrECT. 

Aa  the  granting  of  an  injunction  pendente 
lit*  is  not  a  matter  of  right  but  within  the  dis- 
cretion of  the  eonrt,  and  the  court,  in  paasiag 
on  such  an  application,  is  not  bound  to  paw 


on  the-  m«rlts  of  the  controversy,  (be  denial  o< 
it  is  not  a  dettrmination  of  anything  as  to  the 
merits. 

[Ed.  Note.— For  other  cases,  see  Injunction, 
Cent  Dig.  I  841;  Dec.  Dig.  f  16a*] 

2.  iNjtJwoTioK  (I   187*)— iNjuHonoir  Pw- 
DKRsa  LiTB— DisoBBnoic  or  OOUBT. 

Wbeie,  in  an  action  to  establisii  riparian 
rights,  the  only  showing  of  damage  which  wonld 
accrue  to  the  plaintiff  from  the  maintenance  of 
a  dam  pending  the  salt  was  that  a  tenant  of 
his  property  would  be  deprived  of  water  for 
the  use  of  his  cattle,  and  the  opposite  parties 
showed  that  the  plaintiff's  tenant  had  sufiScient 
water  for  that  purpose,  independent  of  the 
flow  of  water  la  the  creek  in  which  the  ri- 
parian right  waa  claimed,  the  refusal  of  the 
court  to  grant  a  temporary  injunction  was  a 
proper  exercise  of  its  discretion. 

[Ed.  Note. — For  other  cases,  see  Injunction, 
Cent  Dig.  ||  807,  309;    Dec.  Dig.  |  187.^] 

Department  2.  Appeal  from  Superior 
Court,  'Marin  County;;^  Thoa.  J.  L«mon, 
Judge. 

Action  by  the  Lagunltas  Water  Company 
against  the  Marin  County  Wate^  Company 
arid  another.  From  an  order  denying  an  ap- 
plication for  an  injunction  penjlente  Ute, 
plaintiff  appeaUi..    Affirmed.  •' 


A.  B.  Shaw,  for  appellaat    J( 
ienthal,  for  respondents. 


W.  hOr 


LOmOAN,  J.  This  is  m  appeal  by  plain* 
tiff  from  an  order  denying .  ita  application 
for  an  Injunction  pendente  Ute  and  dismiss- 
ing the  order  to  abpw  caqse  why  It  should 
not  be  issued. 

The  application  for  the  order  was  heard 
upon  the  comjplalnt  and  affidavits  produced 
on  both  sides. 

The  compjialnt  all/eged  that  plaintiff  Is  the 
owner  of  an  undivided  one-third  interest  In  « 
tract  of  land,  kiiQwn  as  the,  Berry  ranch,  In 
Marin  county  <partlcularly  described  in  the 
complaint),  and  that  said  tract  la  riparian  to 
a  natural  water  course  known  aa  LaguDdtas 
creek;  that  aald  creek  rises. upon  the  slope 
of  Mt  Tamalpais, '  flows  thepce  in  a  norther- 
ly direction  Into  the  Lagunltas  reservoir 
owned  by  defendants,  and  thence  through 
the  premises  of  plaintiff  for  about  seven 
miles;  that  the  water  of  this  creek  at  and 
above  the  easterly  boundary  line  of  the 
premises  of  plaintiff  flows  continuously  dur- 
ing the  year  untU  the  late  dry  season,  when 
the  waters  thereof  above  said  point  sink  and 
flow  underground,  -  <;omlng  to  the  surface 
again  upon  the  premises  of  the  plaintiff; 
that  said  creek,  by  itself  «ad  its  tributaries, 
carries  all  the  waters  falling  upon  the  water- 
shed thereof  east  of  the  boundary  line  of  the 
plaintiff,  and  all  said  waters  falling  upon 
said  watershed  are  accustomed  to  flow  in  the 
channel  of  said  Lagunltas  creek  in  well-de- 
fined channels  or  tributaries  thereof,  which 
Join  said  Lagunltas  creek  above  where  it  en- 
ters the  land  of  plaintiff  at  the  eastern  boundr 
ary  thereof,  and  upon  and  through  the  said 
premises  of  plaintiff;    that  said  defendants 
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bave  no  right  to  the  waters  of  said  Lagunltas 
creek,  other  than  the  right  to  Impound  a 
sufficient  quantity  of  said  waters  to  fill  said 
reservoir,  known  as  the  Lagunitas  reservoir, 
above  referred  to,  which  is  situated  near  the 
headwaters-  of  said  creek ;  that  defendants 
threaten  to  and  will  divert  from  said  creek 
other  waters  than  the  said  waters  to  which 
they  are  entitled,  as  aforesaid,  unless  re- 
strained by  decree  of  court.  It  Is  then  al- 
leged generally  that  plaintiff  has  been  great- 
ly damaged  and  will  be  irreparably  injured 
by  the  diversion  of  said  waters  by  defend- 
ants. A  decree  was  asked  establishing  the 
right  of  plaintiff  to  the  waters  of  said  creek 
as  a  ripariaa  owner,  that  defendants  by 
final  decree  be  perpetually  enjoined  from 
piaklng  such  diversion  or  Interfering  with 
such  rl^htr'  and  for  a,  restraining  order  pen- 
dente lite. 

.  On  fill]^g„  the  complaint  and  an  affidavit  on 
behalf  o{  plaintiff,  an  order  to  defendants  to 
show  cause  why  an  injunction  pendente  lite 
should  not  issue  was  made.  Qn  tbe  hear- 
ing thereof,  affidavits  were  presented  on  be- 
half of  the  respective  parties.  Those  on  be- 
half of  plaintiff  tended  to  support '  the  alle- 
gations of  the  complaint,  and  averred  that 
the  particular  method  of  diversion  contem- 
plated and  threatened  by  defendants  Was 
the  construction  of  a  dam  to  bedrock  across 
the  creek  near  the  eastern  boundary  of  the 
lands  ot  plaintiff,  for  the  purpose  of  Im- 
pounding the  waters  of  the  creek,  the  effect 
of  which  construction.  It  was  claimed  in  the 
affidavit^  -would  be  to  prevent  the  flow  of 
the  water  of  the  creek  In  Its  accustomed 
channel  below  the  dam  and  on  and  through 
tbe  premises  of  plaintiff. 

The  affidavits  on  behalf  of  defendants  de- 
nied that  the  construction  of  the  proposed 
dam  was  intended  to  or  would  divert  any 
of  tbe  water  of  the  Lagunitas  creek  or  its 
tributaries,  or  other  waters  than  storm  or 
freshet  waters;  averred  that  the  Lagunitas 
creek  was  not  a  living  stream,  except  during 
the  winter  or  freshet  season,  and  that  short- 
ly after  the  cessation  of  rains  said  creek 
above  the  site  of  the  proposed  dam  became 
wholly  dry;  denied  that  any  water  of  the 
Lagunitas  creek,  at  or  above  the  point  where 
the  dam  Is  proposed  to  be  constructed,  sinks 
or  flows  underground,  or  comes  to  tbe  sur- 
face on  the  land  of  plaintiff,  but  in  fact  that 
such  waters  as  come  to  the  surface  on  said 
land  come  from  MYlng  springs  thereon,  the 
waters  of  which  flow  Into  the  Lagunitas  be- 
low the  proposed  dam  site;  further  averred 
that  If  the  waters  above-  the  dam  were  Im- 
pounded there  would  still  be  at  all  times  a 
sufficient  water  supply  from  the  feeders  upon 
the  Berry  ranch  to  provide  all  the  water  for 
domestic;  culinary,  or  irrigation  purposes 
to-  which  the  owners  thereof  Were  entitled  by ' 
virtue  of  theli' riparian  rights. 

In  addltlonf'tb  affidavits  of  persons  having' 
o^cial    oinu^tlp^    yvitb  .,the    coryo ratlins. 


plaintiff  and  defendant,  there  were  also  pre- 
sented on  behalf  of  either  side  the  affidavits 
of  expert  civil  and  hydraulic  engineers,  who 
had  examined  the  proposed  dam  site  and  the 
locality  and  water  conditions  surrounding  it. 
Those  offered  by  plaintiff  supported  its 
claim  that  the  watershed  above  the  proposed 
dam  site  drained  into  the  channel  of  the 
Lagunitas,  or  into  channels  of  streams  tribu- 
tary thereto,  and  sunk,  flowed  underground, 
and  came  again  to  the  surface  on  the  land 
of  plaintiff,  and  that  the  construction  of  said 
proposed  dam  would  cut  off  such  flow  through 
said  lands;  while  those  produced  on  the 
part  of  the  defendants  flatly  denied  the  ex- 
istence of  any  such  conditions,  or  that  the 
proposed  dam  could  have  that  effect. 

In  addition,  defendants  offered  in  evidence 
a  conveyance,  made  in  1871,  by  the  predeces- 
sors In  title  of  plaintiff  to  the  defendant  the 
Marin  County  Water  Company  of  certain 
tracts  of  land,  one  of  which,  designated  and 
described  as  "the  Fish  Gulch  Tract,"  was 
conveyed  in  fee.  The  otlier  tracts  were  con- 
veyed for  a  term  of  10  years,  with  the  right, 
however,  granted. to  aald  water  company,  for 
a  period  ot  $0  years,  to  divert  and  appropri- 
ate all  waters  flowing  on  the  described  tracts, 
or  in  gulches  or  creeks  therein.  It  was  as- 
serted by  defendants  that  the  waters  wldch 
they  intended  to  Impound  by  their  dam  did. 
not  include  any  waters,  except  such  as  flowr 
ed  from  the  Fish  gulch  tract  or  catchment  or 
surface  waters  on  the  tracts  described  in  the 
above  conveyance;  and  that  as  to  those 
they  were  entitled  to  divert  or  Impound  them 
under  the  deed. 

It  is  proper  to  say,  as  to  this  deed,  ap- 
pellant claimed  that  it  did  not  convey  tbe 
lands  where  defendants  contemplate  con- 
structing their  dam,  nor  confer  any  rights  to 
divert  the  water  at  that  point. 

Upon  a  hearing,  the  only  damage  or  Injury 
which  it  was  claimed  plaintiff  would  sustain. 
unless-  defendants  were  restrained  during 
the  pendency  of  the  action,  was  with  respect 
to  a  tenant  of  ^alntlff,  who  had  rented  and 
was  in  possession  of  a  portion  of  the  land 
of  plaintiff  for  dairy  purposes,  and  had  about 
80  head  of  cattle  on  the  premises.  It  was 
averred,  as  to  such  tenant,  that  during  the 
dry  months  of  the  year,  from  about  July  to 
December,  he  depended  upon  the  waters  of 
the  Lagunitas  creek  .flowing  through  the 
dairy  premises  for  his  stock;  and  that  if  the 
construction  of  the  proposed  dam  was  not 
restrained  said  tenant  would  be  deprived  of 
the  iise  of  said  waters  for  such  purpose.  It 
was  not  claimed  that  any  of  the  waters  of 
the  creek  were  being  used,  or  ever  had  been 
used,  to  Irrigate  any  of  the  lands  of  the 
plaiintlff,  or  for  any  other  purpose  than  wa-- 
tering  cattle. 

Respecting  this  claimi  the  showing  on  the 
part  of  defendants  was  that  this  tenant  of 
plaintiff  never  at  any  time  depended  upon 
tl)«L.  waters  of.  the.  Ltigualtaa  ciesk  flowing 
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aboTe  the  proposed  dsm  'site  for  watering 
■tock,  or  for  any  other  purpose;  that  fonr 
springs  arose  on  the  land  of  plaintiff,  each 
running  a  large  volume  of  water  all  the  year 
around,  which  flows  into  the  lAgunitas  creek 
on  the  hud  of  plaintiff  below  the  proipoaed 
dam  site,  and  furnishes,  and  always  has  fur- 
nished, more  than  sufficient  water  to  supply 
the  cattle  of  said  tenant,  or  any  cattle  which 
the  lands  of  plaintiff  could  maintain;  that, 
in  addition,  two  streams,  flowing  all  the  year 
around,  the  waters  of  Which  would  not  be 
impounded  by  the  proposed  dam  of  defend- 
ants, empty  into  the  lAgunitas  creek  on  the 
lands  of  plaintiff,  either  one  of  which  is  suf- 
ficient to  supply  water'  for  all  the  cattle  that 
could  be  maintained  on  the  premises. 

We  refer  to  this  evidence  produced  on  both 
sides  at  the  hearing  for  the  preliminary  in- 
junction to  show  that  the  essential  facts 
stated  lb  the  complaint,' upon  which  plaintiff 
based  his  right  of  actiop,  .as  well  a»  all  the 
material  facts  in  support  thereof  contained 
in  the  moving  affldavl'ts,  as  well  af  the  mat- 
ter of  the  injury  which,  It  was  claimed, 
would  be  sustained  by  plaintiff  c(urlng.  the 
pendency  of  the  action,  were  denied  and  dis- 
puted, by  counter  affidavits  .on  the  pajt  of 
tbie  defendants. 

Counsel  for  appellant,  on  the  assumption 
that  the  superior  court,  in  denying  the  appii*- 
cation  for  the  temporary  injunction,  did  so 
by  deciding  against  appellant  on  the,  merits, 
of  the  case,  discusses  at  length  the  affida- 
vits addressed  to  them,  on  the  hear^ig  ■  and 
the  law  respecting  the  right  of  a  riparian 
owner  to  enjoin  the  threatened  diversion  of 
a,  natural  water  course,  whether  be  has  pres- 
ent use  for  the  waters  thereof  or  not,  and 
aside  from  any  question  whether  preaoiit  in- 
jury may  accrue  to  him  thereby. 

[1]  But  on  the  hearing  of  this  vaotkM  it 
was  not  necessary  for  the  superior  court,  in 
order  to  warrant  a  d«ilal  by  it  of  the  mo- 
ti«B  of  plaiatiff,  to  pass  opon  the  merits  of 
the  case.  The  court  may  have  concluded,  as 
tbe  essential  facta  were  so  clearly  in  dispute, 
and  the  right  of  plaintiff  to  any  r^tef  in 
donbt,  imd»  the  shewing  on  tbe  pnellmtBary 
bearing,  that  it  would  decline  to  grant  any 
Injunction  at  all  until  the  trial  on  tbe  merits. 
It  la  to  be  borne  in  ndiid  that  tbe  matter 
fraiB  which  this  appeal  is  taken  was  an  ap^ 
plica tlon  solely  for. a  tMnporary  tajunctlto 
pending  the  trial  of  tbe  cause,  on  the  ground 
tbati  aAieefe  it  was  so  granted,  plaintiff 
wooia  suflier  great  And  irreparable  injvkry. 
But  a  preliminary  injuiictioii  is  not  a  mat- 
ter of  right  It  is  addressed  to  the  discre- 
tion of  the  court.  In  denying  it  the  court 
doea  not  necessarily '  determine  anything  as 
to  the  merits  of  the  main  oontrovencr.  It 
may  conclude  that  from  the  evidence  proddi- 
ed  on  tbe  application  for  a  preliminary  in- 
jonctioa  it  does  hot  ^appear  that,  pending  a 
trial;  any  possible  injury  can  result'  to  thie 


plaintiff,  and  may  decline  to  grant  an  injunc- 
tion until  after  the  trial  of  tbe  cause. 

[2]  Here  the  only  injury  which  it  was 
claimed  by  plaintiff  it  would  suffer  i>endlng 
the  trial,  unless  the  preliminary  injunction 
was  granted,  was  that  a  tenant  of  its  prop- 
erty would  be  deprived  of  water  for  the  use 
of  his  cattle.  The  showing  on  the  part  of 
the  respondents  was  that  no  such  Injury' 
would  be  suffered,  as  tbe  plaintiff  bad  an 
abundant  supply  of  water  on  the  ranch  for 
that  purpose,  and  Independent  of  the  flow  of 
any  water  in  the  LaguBltas  creek,  or  from 
its  alleged  tributaries.  It  must  be  aimuned ' 
that  tbe  court  found  that  this  only  dalm  6f 
p^lnUffi  to  injury  during  the  pendency  of 
the  trial  was  unfounded,  and  so  declined  to  . 
award  any  injancti<m  until  upon  tbe  final 
hearing.  This  it  was  dearly  la  the  dlaove' 
tien  of  the  court  to  do.  ' 

As  said  in  8anta>  Grua  Asa'n  v.  Grant*  104 
Cal..  309,  87  Fae.  103»:  "Tbe  eranting  of  a  . 
preliminary  injunction  is  not  a  mattf^r  of 
right,  but  the  application  is  addressed  to  the 
sound  discretion  of  the  court,  which  is. to  be 
exercised  according  to  the  circumstances  of 
the  particular  case;  and  its .  action  upon 
such  appifcatlon  will  not  be  reviewed  in  the 
appellate  court,  unless  it  shall  clearly  ap- 
pear that  there  was  an  abuse  of  its  discre- 
tion."    '  ■ 

In  that  case  the  court  quoted  with  approv- , 
al  the  language  of  Chancellor  Walwprth  from 
a  case  cited  therein  that:  "There  are. many 
cases  in  which  the  complainant  may  be  en- 
titled to  a  perpetual  injunction  on  tbe  hear- 
ing, where  it  .would,  be  manifestly  Improper 
to  grant  ah  injunction  In  limine.  The  final 
injunction  is,  in  many  cases,  matter  of  strict 
right,  and  granted  as  a  necessary  conse- 
quence of  the  decree  made  In  the  case.  On 
the  contrary,  the  preliminary  injunction  be- 
fore answer  Is  a  matter  resting  altogether  in 
the  discretion  of  the  court,  and  ought  not  to 
be  granted,  unless  the  Injury  is  pressing  and 
the  delay  dangerous." 

As,  under  the  evidence,  the  court  was  war-  , 
ranted  in  concluding  that  no  injury  could  oc- 
cur  to   plaiiittff  pending  the  .trial   on  the 
merits,  there  was  no  abuse  of  discretion  In 
refusing  to  grant  the  application  of  plaintiff. 

The  order  appealed  from  is  affirmed. 

We  concur:    HBJNSHAW,  J.;  MBLVIN,  J. 


WRIGHT  «t  al.  v.  BOAtlD  OP  PTJBLIO 
WORK^S  OP  CITY  OF  IX)S  ANGB- 
LBS  et  al:  .  (U  A.  3,124.) 
(Supreme  Court  of  C^iforiiia.     July  1,  1912.) 
1.  Appeal  and  Ebrob  (f  1138*)— Deteb^ina- 
noR  AiTD  Disposition  —  AcADEKio  Ques- 
tion. ' 

Wh«i«i,  between  the.  dtnial  of  one  acppllca-' 
tlon  for  a  tj^mporary  in junctian,. to.  restrain  a 
sale  of  lots  to  pay,  assessments  for.  the  widen- . 
ing  of  a  street  and  tbe  making  of  tt  second  ap^ 
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plication  for.  such  an  injpnQtion,  which  waBral- 
8&  «ai«d,  thfe  sate  of  ^e  broperty  Sought  to  Be 
enjoined  took  i)>ace,' an  aflrmancie  of  the  ordert 
made  was  .pceJMr. 

[fi<d. .  Note.— Fo»  other  .tatea,  ae« ,  Appeal .  and 
Error,  Ceflt.  J)xg,.  If,  4456-4461;    Dec.  D^g.  f 

lloo.    J 

2.  Injunctiojj  (I  12*)  — Objection?  tq  Bi- 

UEF— 1i*E»TECT1VENE8S    OF    WbIT. 

'"  A  cburt  propei^y  rehised  to  grant  a  tem^ 
V9iWn  '■  inimtction  reatraininir  the  sale  of  lota 
to'  pa,f  j^saegsments  for  the  widenios  of  a  city, 
street, 'whete.  at  the  time  of  the  making  of  the 
application!  therefor,  the  sale  had  already  taken 
place.' 

)££d.  Kotis.-^or  other  cases,  see  iBjanctiom, 
C}i»t,,,Di».|>2;.JDec,  Dig-Jia.*].,,   . 

In  B*nk.  Appeal  frclm'  Superior  <!!odrt, 
Co8  Angles  Country  Qeorge  H. '  Hvtton, 
Jnd^e.  •  1    .•,••••':.    ■ 

'Injunction  by  WUHaaaWrlibt  aodotbem 
agajnst  tliia  Boai'd  of  PnUlc:  W(>rks  of  tb«' 
City  of  Los  Angeles  aiJd  otbem.'  EVom  oi^ 
dMM  denTUg^Buocetetvei  motions  for  a  tett- 
Vvt&es:  injtmetloii,'  '  platiitifrs  ap()eai:  '  Af* 
fltmedii"       '■■    -X   •.■■.■'.   '■        ■  ■!•.!.  •.• 

Cli&'de^  Overtoil  &  Lymap,  for  appellants.' 
Jpliri'W.Shenk,  for  respondents. 

SlibSS,  ]r.  The  plajintltfs  appeal  from.t^o 
otdexU  denying  successive  motions  for  .«, 
taaaporary  Injuncfioni  *"  ,'  , 

ilie  plaintiffs  are  owners  of  Various  traces 
of  land  upon  which  the  ^uttu>rit}es ,  .ot,  the 
city  bit  ppk  .^ni^les  .iindertpok,  in  atteijuptied 
compliance  witfi  ite  provisions  ot.the  street 
opening  act  of  1903  (Stats.  iJ903,.p.,3^6),  to 
levy  assessments,  to  paj^  ^e  clqi)iB[ge^  and 
costs  to  be  Inctirred  in  the'  widening  of,  Sun-, 
set  boulevard  tn  said  jqit^.'^The'  complaint 
describes'  the  peveral  parcels  of  lapd  affectedj , . 
alleges  that'tiey'  are'^owned  by  the  respective; 
plaintllifs,' and,  8tatej|  the  amoijn^  t'pi^eterided! 
tdbe  assessed"',  against  each.  I^  then  alleges. 
tKat  on  February  l7,  iol^',  thp  jplaii:^^s  here- 
in, together  '\flth'  (Qon'stauce'  D.  .  ^lippson, 
brought  kn'actliiini.Tn  jtkle,  superior  jCourt  of 
tits  'Asgeles''co«inB'''a^t'nst  tt>e  defendants.' 
The  purpose  of  the  ^ctipn,'  which. piay  be  des- 
ignated as  the  ^Impsbn  suit,  was  to  obtain 
a  decree  'that  t'he  proceedings  ftnd  assess- 
m'epts '  jinder  the 'ordinahce  for  the  opening 
an^  Widening 'of  Sunset  boulevard,  .sojfj|r  i^ 
they  aHected  tie  ^propertJes  of  the.idafntijffs, 
be  decM'red  void  'aiid  'be  canceled,  and  that 
th^  d.ef^dfmts  be .  £i\JaUi^  X^oV^  asserting 
an^  flails  0^  ctBimta  dgalhst'  'said  properties 
by  reason  of  said  proceedings,  and  from  exe- 
cuting deeds  of  plaintiffs'  respective  lots. 
On  ^nly.  1^  -191 V  a. judgment  wai;  «ntera^ 
granting  to  pj^lntltts  in,  said  ^Impsofi^ ,  suit 
the  relief  for  which,  tbqy  bad  prayed,  Notice 
of  the  eptry.bf  such  .Judgmept  was  duly 
served  upon  the  defendants.'  Notwithstand- 
ing their  knowledge  of  the  d.ecreiek  t^e  defend- 
ant members  of  the  board  of  works  there- 
after, in  AtigtMt  and  ScJptember,  1911,  pub- 
lished a  matlie  that  they  would,  idn  Friday, 
September  15,   1911,  sell  tbi^  properties  ,  of 


pl^b^t^fEs    (p,i;  ,|Uk9  „deUnfii)$£cit..»V89eMmenta. 
clalpied  ttiider  the. afor^fia^d, proceedings.    It.' 
Is  alleged  that  suob  sales,  vfill  be.  followed 
by.cerU^oates' and  .deeds,' which  will  cloud 
the.  plaintiffs'  r^si^ective:  titles  to  their  lots, . 
ajad  that, such  s»J.es  and  the  Issuance  of, such 
certificates,  an4  .^^f^  wiU  be  in  violation  of. 
the  injif^ction  ^  tl^e.  Simpson  case.     The 
prayer,  is  fo|r\an  injunction  restraining  the 
board  ot  works  f'r9m,,^^lUng  the  said  proper- 
ties of  plalptlff ;  tbat  the .  judgment  and  de- 
cree here^^fore  .rendered.be  "^forced  and. 
rendered  effectual";   that  t^e   titles   of   re- 
spective plalntlfcj  be  (jiuleted,  and  the  de- 
fendants enjoined  from'  asserting  any  claims 
under  the  proceedings  mentioned  in  the  com- . 
plaint 

The  record  contains  a  verified  answer  fUed 
by  t^e' delfendants.  .From  the  pleadings,  and 
from  the  arguments,  contained  in  the  briefs, 
it.  appears  that  the .  principal  polpit  of  dif- 
ference between  the  parties  is  the  construc- 
tlSn'  of  th6  decree  in' tbe  Simpson  c^se.  The 
cihtentlpn'  of  the  plaintiff  lis  that  that  decree  ' 
adjudged  fi>  be  'Void  all  of  the  proceedings 
lobklng  to  the.  widening  of  Stinset  boulevard, 
while  'the  defendants  take  the  position  that 
thie  ae<rree'wieht  no  further  than  to  set  aside 
80  aeiuH  6t  the'  proceedings  as  required  the  _ 
support  of  a  due  recording  of  the  assessment 
and  dlA'gram;  and  that.'upbn  a  re-recordlng 
of  these  documents,  tbe  board  of  works  was 
attthbrlsed  to"  collect' 'the'  'assessments  by 
taking  anew"' the  further  statutory  steps, 
there  is  no  0<!ca%ton  to  consider  the  soimd- 
nesBot'  these  respective'  Views  of  the  merits 
of  the-  cicmt»over^y.-  ■ '      ' 

'The ''complaint  shov^  that  the  defendant 
board:  of  WorKs  had  glren  notice  that  they 
wionid,  sMl  the  "Proiterties  of  plaintiff^  on 
Scfftenber  16;  1011."  Ttie  complftlnt  was  fli- 
ed,  and  the  first  applieatlon  for  a  temporary 
tni}u»e<toB  restMlMifg  fttieh-stile  made  on  tbe 
sathe'day.  'The«|>PU<Atimii  «aS'd«nIed.    The' 
court  tben'iissiied  iti^'-br^r^reqtfiri&g  «he  de- 
feandants'to  show -(miise  'OU'the  19it6  day  «f  ' 
Scptetnfter  why  «.w-  iojonctlon'  should  not  be  - 
tesaed,  Hesttajnlng  tbe  deflendttnis'  from  sell' 
ing  tiBue-,(>ro|)«r ties'. derlcribed-  in  'the  coi^'- 
plaiuL     iThe  atewer-was'  pr«Mented  In  JM-  ' 
8ponsei,ta:said  order!ta  show  cause.    It  al- 
legeBi  that  t>n  tke  16th  day  of  September, 
IStUiiaiter  the  bearing  of  the  first  ai^lloa- 
tion,  tbe '.board  bf  works,  did  offer  for  sale 
and  sell  aU  of  the,  property  advortlsed  u  tbe 
notice  of  delinquent  sale;' ''' ' 

111.  It  appeaxB;  thwefore,  tliat  tte  act 
sought 'to 'te  restrained  has  been  done  alnce 
the  making  and  denial  of  the ;flrstapplio&tlon; 
and.  that  ib  had'-atoeady  been  done  at  tbe 
time^the  lorder.  to  .show  cause  came  on  for 
heaxte.  'Under  these  droomstanees,  neither 
prder  jrttould  be  reversed. 

{)]  Xbe  second  «P()li(iaitiaB  was  property 
denied),  regacdieps.of  Ita-Jaevlt  or  wsmt  ot 
mprili  in  other  respects,,  on  the -ground  that  a  . 
coi^rt  of  equity  will  notnadertilke  to  restrain 
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the  dolii£  of  an  act,  single  arii  complete  In 
Its  natpre,  that  has  already .  been  perform- 
ed. 22  Oyc.  759:  Clark  v.  Wlllett,  3!i  Gal. 
"834;  Cokier  v.  Simpson,  T  Cal.  340 ;  Oardser 
T.  StrocTer,  81,  Cal.  148,  22  tac.  483,  6  L. 
B.  A.  90;  BaU  v.  Kehl.  8t  Cai,  W^,  iS  Paa 
..679.  .  ,    ' 

And,  If  It  were  conceded  that  ap  Injunc- 
tion  against  the  threatened  ■.  sale  might  or 
should  have  been  granted  when  flrst  applied 
for,  on  the  day  the.coipplaint  was  filed,  the 
order  denying  that  motion  should  neverthe- 
less be  affirmed  upon  the  showing  tfiat  the 
sale  has  taken  place  aluce  the  denial  of  the 
order,    W^ere  a  ^reversal  would. pifove  fault- 
less, the  ai%)eUate'cQai;t  wUl  not  r^vc^se.t^ 
Judgment  or.  orderi.ajppeiailed  frvm,    SiCyc. 
188;  Id.  4?Q.    The,  E\Me  hap  ,beep  ^fiiei-  bjy 
-this  court  to  cases  Just  Uke  the  one  at  bax— 
caae^  that  Is., to.  cfaj;.  of  an  appeaj  fr«i9  i^i 
orddc  lefiislng  fM  InJuctctlon ,  pendente  Ute, 
where»  after  the  ord^r,ap4  befpre  the  dispo- 
sition of  the  appeai,  the  act  sought  tp  l^e 
.enj(^ed  has    been.,  (terfprmed.     Foster  •.  \. 
Smith,  115  CaU  6;i,,47  Pae,  591;  Bradley  v. 
Voorsaflger,  143  Cai.  SM.Jfi  Pao.  XOSa.   .Sm, 
also,  Borton  Ti  City  of  I^.  Angeles,:  116  Cal. 
603,  61  Pac.  956;  W^eayer  .v..  B«4dy.  )Ji^ifMl- 
.480,  67  Pac,  68?.     in  Foster  .v,  S^aitfi,;  the 
.court  said  tbftt:;i  *!To<  c»^tflbUsh .  ,tJ^.  re- 
straining order,,  nr;,tf»  Issue  an  injunction' 
■jpendente  lite,  would  be  a  .raln  and>fr>l'70il«nB 
act.    Any  opinion  .that;, wO' might  «^e  anon 
.the.  nterita  of  the  iplalatifEs,'  application  to 
tbe,superi<»  court  jvquld  jtot, 'tUei^ore*  be 
•followed  by.  any:  aetionon  tb«  p^rt  «<itbait 
Gonrt,.«nd  would  Aot^bave  any  btadtoc  «tt- 
tberttyv.or.-ooDstttttte  aB.adJBdMatton  «(  tlie 
.eight*  of  the  paxtiesi''  .  The  ^  (ilaposltion  of 
.the  present  appeals  from  iGbe  orden^.  denying 
■a,  tsmpocary  InJunstimi.wUI  'Oot,  'OC'Coniae, 
affect  the  trial  of  the  cause  >  on  Its-.-merllig,  in 
so  far  a*  such  trial  may  Involve  a  demand 
for  farther  relief  than.! that 'Sought  tir  .tiie 
appUcatloB  for  tt^mictloh  peeUente  litei  'iTbe 
plalnttifs  may,  for  ezawpl^  ultimately'  diow 
'that  they  nreentltieAtoantaiJnattioii'BgainM 
the'  execution  of  "deedb  tb  the'  pbrchaser'  at 
the  sale.    But  tbey  did' Wt,' on  the  applica- 
tions und^r  review,  aiflc  for'any  sdch  InjutMS 
tion,  and  we  can,  on  these  appeals;'  consider 
nothing  more  than  their  Yi^ht  to  the' injunc- 
tion for  which  they'  api^Ued't  which  was  ttit 
injimctlo^  against  the 'salb -which  hAs'ae^ 
twiliy  been  made.'    "  = 

At  some  Jurisdictions' tlte'cbuHsVapbii  liretf- 
entation  of  ^a  state  of  facts  Hke  that  h^re 
shown  with  reference  to'  the  flrst  motion, 
affirm  fhe  judgment  or  ofder  appealed  froth 
without  consideration  of  the  merits.  In  Cali- 
fornia, however,  ft  'seehts  to  hate  beeta  the 
■practice  to  dismiss  ihe  ajlpeal.  upon  the  view 
that  It  presents  no  real  controversy,  but  only 
a  moot  6r  academic  question. .  This  was  the 
course  followed  fii  Foster  T.  Smith  ind  in 
Bradley  v.  Voorsanger.' 


The  appeal  from  the  orde^  of  ,Sea)temi)«r 
li^,  1911,  is  dismissed. ,  Th^  ordei:  oif  Septeiv- 
bei;  .J8,  19^,  U.  »|Hi;ined,    . 

,',  We  concur:     ShX^,  .J.V.  ANqBLIiOTTi, 
J.;  LORIGAJ},  J^;  HBKSHAW,  J.    ,, 


GRAt 


V,B6!^BMi.flitAtJM3t,  Intervener). 
■'       ".    (Civ.  i;097.)    ,        ,  '   ' 

(Dbtrlct    Court  '  of   ApjfitH,    depon4   tHstricit, 

California;     Jvpst  10,  1912.) 
1.  CoNT&ACTs  '(j .  2^6*)— Bescission  —  EsToj?- 

Whers  an '  itaVentbr  engikei  tw6'  pronwrters 
to  sell  stock'  iB'.a. eorpocatioil  to  be  organiied 
toinarket  his  inventiojt,  aad  ngreeil  that  400,- 
'000  shar'es  of  stock  should  be  placed  in  escrow 
«ntil  S'  certain'  date,  of  ntitH  the'  corporation 
AobH  b«  on  a  'f?eod  financial  ba>ia,  and  that 
at  the  expiratiOD  «£  .the  epninw  period  100.- 
OqO  shares  should  be  transferred  to  the  .pro- 
moters, the  act 'of  tlie  inventor  in  entering  into 
a  Btibsequent  written  aKreement  that,  in  cdnsM- 
eration  «C  50  additional. akatea  of  stddt:  toutae 
deliye;Kd  to  th^  Bronjot^rs,  tlie  IQQ.OOO  s^iMCS 
might  remain  m,  escrow  for  a  longer  pepod, 
ana'thlen  be  'raStied  to  the  promoters,  at  Ml 
event*  estoiiped  klm- f torn  contending  tbttC'tke 
promoters  .failed  to  sell  stock)  as,  agr^.  i  :.-i; 
,[Ed._Not«.:-ror,  oth_^_  5^,v.^,  f>^^^- 


rCo.RXBAOi':  yritn 


Al  877*y.^*kiGHX  Vb 

IWTlfiBEST.-''' 


.qent.  Dig,  ..§§  113I-H38; 

2..  PABTjjBasHip,,  ({  ..42*).- 
Third' PAitrt.  ',.'      ,.      ,    ,    . 

Whew,  at  thft'tiiie  of  sucS' 'second  e8c*o% 
agreeinent,  all  partustsMp  mMterii  ■Uetwteil'tte 
proinoteiK  had  be«Q  a^Jvgtedirasd  .(bje  nut.esoh 
was  .to  receive,  of, the  lOO.OOQ. snares  had  been 
determined,    siich '  second'  agReme'nt   yfka    not 

'bindibg  ott  one 'Of  the  promoters, 'Who. retaJMd 

■  to  cohasnblsiait,  and  mademo  <4ajdB  toai^  l^alit 
ojlthe  60  aha^a  to.be  given  (ib.  coasijeriLtioi^. , . 

•    [Ed,  J^ote,— Focother  cases, ^see  Partnership, 

■Cent.  DIg.1t5T!  l>ec,  IHg.V'^*' 

3.   AFPHAX    A.ND   '^ROB 

CoMi'LAiK— Part*  tn 

'"  An>  iirtervetter  could '  nnt 'cdttplaltt  that- a 
'jndgdMnti-was  inaSsotual. <  M-  to  *  cocporation 
organ^ed  by  him.,  or  t^t  ,iJt,^aB  impeE|eol;  in 
respect,  to  Barnes  . other  than  niniseir. 
■^  TEcl.  Note.-^For  6ther  cases,  see  Appeal  and 
VSrrdr,  Cent  Di^.  fi  9660-8572;    Dec.  Dig.  I 

WJ.n-  ••"        ■•■-■'■     :  '■  '•       ■•■■■  ■' 

'''Ai(>p^l  froifi  Stipetibf  Ootirt,  'lids  Aiigeli* 
Ci>unfty;   W.R.'Hertey',  Jud^fc' 

Action  by  BaH  D.tiray  against  "A.  O.  Boa- 
nell,  In  Which  J.  P.  Magnet  Intervenes. 
Pifonj  judgment  for  plaltltttf,  the  Intervener 
appeals.    A'ffltrted.  '•  -     ■ 

George  Beebe,  for  appellant  Geo.  ?5.  Cry- 
er,  for  respondent..,  ,,.....,:,     •. ,. 

JAiSE^;  J. .  Ofi-i'he. tkh  day  of  May,  1908. 
the  Intervener,' >ho. is  tiie  only  appellant 
herein,  entered  iiiltd  a  cohtract  With  plaintiff 
and  defjBndant  Botihell';  the  design  of  Intelr- 
vener  being  to  obtain' the  services  of  GtAy 
and  Bonnell  In  the  prohiotlon  of  a  corpora- 
,tion  whldh^waa  to' be  organized  fo^  the  p«r- 
4)bse  of  placlng.on  the  market  a  spring'  tire 
for  u^e  on  ahtoino'bllfes  and  other  vehlcl^, 
of  w'hlch  intervenei'  was  the  Invehtot.  The 
written  ftgreemelit,  af tt^r  providing'  tot  the 
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organization  of.  the  corporation,  set  forth, 
terins  under*  which  Gray  and  Bopnell  were 
to  take  Charge  of  the  telling  of  the  shares 
of  the  capital  stock  of  that'  corporation  as 
fiscal  agents  thereof,  and  fixed  their  com- 
■  peiftsatlon  of  '50r  per  cent,  of  the  amount  to 
be  received-^ronl  such' sales:  As  additional 
compensation  to  b«  received  by  Gray  and 
Bonnell,  the  written  agreement,  signed  by 
the  three  parties  to  this,  ao^n,  provided 
that  400i000  sh't^res  of  stock,  which  were  to 
be  Issued  to  Maguey,  s)iould  be  placed  in  es- 
crow until  January  1,  1909,  "or  until  such 
time  as  that  the  said  company  shall,  through 
the  sale  of  stock  by  parties  of  the  second 
part  [Gray  and  Bonnell],  or  through  the  con- 
ducting of  its  business,  be'  on  a  good  finan- 
cial basis,"  and  that  M^agney  would  transfer 
and  assign  100,000  shares  of  such  stotik  to 
Gray  and  Bonnell  when  the  term  of  the  es- 
crow had  expired.  The  corporation  was  du- 
ly organized,  and  Gray  and  Bonnell  entered 
.upon  the  work  of  making  sales  of  its  stock, 
end  did  sell  a  large  number  of  its  shares. 
In  December,  1908,  Bonnell  made  a  written 
'den^and  upon  Maguey,  which  recited  the  sub- 
xtaufle  of  the  agreement  respecting  the  de- 
livery' of  the  100,000  shares  of  stock  to  Bon- 
■liell  atid  Gray,  and  demanded  that  Magney 
comply  with  that  agreement  Magney  ob- 
jected to  releasing  the  stock  from  the  eis- 
crow*  bat  finally  did  delirer  it  to  Bonnell, 
-and  entered  into  another  agreement  with 
Bonnell,  whereby  Bonnell  on  his  own  part, 
apd  also  on  the  part  of  plalntifT,  Gray, 
lagifCed,  In  consideration  that  Magney  would 
ideUver  50  shares  of  stock  in  addition  to  the 
100,000,  that  the  100,000  shates  of  stock, 
might  remain  in  .escrow  for  a  further  period 
of  time,,  find  until  the  1st  day  of  September, 
1909.  oray  was  not  a  party  to  this  agree- 
ment, and  at  the  time  it  was  made  there 
'Were  no  unsettled  accounts  between  himself 
'and  Botnell,  ejccept  that  pertaining  to  this 
block  of  100,000  shares  of  stock,  of  which 
each  w^s  en^itle^  to- receive  ope-half.  Gray 
objected  to  this  latter  escrow  agreement,  and 
.diemandqd,  of  pozmell  that  he  deliver  him.  the 
stock  which  he  had  received,  and,  upon  that 
flevand  being  met-  with  a  refusal,  brought 
this  action  against  Bonnell  and  the -Spring 
•Tire  Ck^mpany  to  obtain  the  stock  to  wbleh 
he  was  entitled.  This  action  was  commenc- 
ed on  the  20th  day  of  August,  1909.  The 
Spring  Tire  Cdinpany  made  appearance,  and, 
upon  its  application,  the  action  was  dismiss- 
ed as  to  it,  and  Magney  was  ^Uo;nred  to  file  a 
complaint  In  Intervention.  In  this'  compla'in;t 
be  alleged  that  Bonnell  and  Gray  had  failed 
to  fulfill  the  obIiga.tlon8  of  the  first  contract 
made  with  them,  and  sought  to  enforce  re- 
scission thereof.  On  his  behalf,  It  was  also 
claimed  that  the  contract'  made  .with  Bon- 
^1,  requiring  that  the  lOd.OOO  shares  o? 
stock  be  bield.  in  e^row  uutil  the  Ist'day.bf 
September,  1909,  was  binding  npon  Oray, 
notwithstanding  that  he  had  not.  signed,  it; 
.this  claim  being  made  under  intervener's  the- 


ory that  Gray  and  Bonnell  were  copartners, 
and  that  the  act  of  one  was  binding  upon 
the  other'.  All  of  the  issues  were  found  in 
favor  of  pl^intiflT,  and  the  intervener  appeal- 
ed from  the  judgm'ent. 

£1]  In  our  opinion,  there  is  little  merit  In 
any  of  the  contentions  advahced  on  behalf 
of  appellant  The  question  as  to  whether  or 
not  Gray  and  Bonnell  had  fultUIed  the  obll 
gatlons  of  their  contract  in  making  sales  ot 
stock  of  the  Spring  Tire  Company  was  deter- 
mined affirmatively  by  the  trial  court  in  Its 
findings,  which  were  based  upon  sufficient 
evidence.  Moreover,  it  seems  clearly  to  ap- 
pear that  Magney  estopped  himself  from  con- 
tending that  there  was  a  lack  of  perform- 
ance oh'  the  part  of  Gray  and  Bonnell  when 
he  issued  the  stock  and  made  the  new  ar- 
rangement with  Bonnell  to  have  It  held  fur- 
ther in  escrow.  This  second  .  arrangement 
was  based  upon  an  entirely  new  and  differ- 
ent consideration,  to  wit,  that  SO  shares  of 
stock  should  be  paid  to  Bonnell  and  Gray, 
In  this  second  agreement,  which  was  reduc- 
ed to  writing,  there  was  no  mention  of  any 
other  consideration  than  the  delivery  of  the 
50  shares  of  stock;  and  it  was  provided  that 
all  of  the  escrow  stock  should  be  held  only 
until -ttte  Ist  day  of  September,  1909.  So 
that  It  then  a|>pears  that  when  Bonnell  de- 
manded of  Magney  that  he  deliver  the  100,- 
000  shares  of  stock,  which  was  to  be  paid  to 
Gray  and  Bonnell  as  part  consideration  for 
their  efforts  In  making  sales  of  the  capital 
stock  of  the  Spring  Tire  Company,  Magney 
complied  with  that  demand,  but  attempted, 
by  the  mttklng  of  a  new  agreement,  based 
upon  a  new  consideration,  to  cause  tte  stock 
to  be  held  in  escrow  for  an  additional  defi- 
nite time,  at  the  'explratlmi  of  whioh  it  was 
to  be  issued  at  all  events.- '  Under  these  facts, 
no  ground  for  rescission,  attempted  to  be 
made  long  after  this  second  alleged  agree- 
ment was  entered  into.  Is  shown.  It  may  be 
nioted,  also,  that  the .  court  found,  and  the 
evidence  sustains  the  finding,  that  Magney 
was  cognizant  of  the-  methods  employed  by 
Gray  and  Bonnell,  and  of  the  quantity  of 
stock  which:  they  had: effected  a  sale  of  at 
the  time  the  100.000 ;  shares  of  stock  was  at- 
tempted to  be  escrowed  under  the  second 
agreement. 

{2]  It  was  made  clear  by  the  evidence  that, 
In  so  far  as  the  dealings  between  .BonneU 
and:  Gray  bad  partaken  of  the  nature  of 
partnership  affairs,  all  of  tbese  matters  had 
been  adjusted,  .an4.no  partnership  a^coants 
remained  unsettled  between  the  parties.  The 
proportion  which  each,  was  to  receive  of  this 
100,000  shares  of  stock;  to  wit,  one-half  each, 
had  been  determined  upon,  and  the  plaintiff 
was  entitled,  tn  his  own  right,  to  have  that 
stock  delivered  fo  him.  The  agreement, 
whereby  Bonnell  atteippted  to  bind  Gray, 
which  required  that  the  stock  so  issued  be 
held  further  in  escrow,  was  without  effect 
upon  Gie  latter,  Wcause  he  had  given  no  con- 
sent thereto;  .and  be  made  no  claim,  so  far 
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M  appean  In  this  actlonj  to  angr  part  of-  the 
W  shares  of  stock  agreed  by  Magney  to  be 
deUvered  as  a  consideration  of  tbe  second 
escrow  agreement 

[3]  Some  argument  la  made  by  the  Inter- 
vener that  the  ludgment  Is  InefCectua)  as  to 
the  Spring  Tire  Company,  and  not  perfect 
In  other  respects  as  affecting  the  other  pai^ 
ties  to  the  action ;  but  of.  such  deficiency  or 
Unperfectlan  he  la  not  ^titled  to  complain. 
The'  Jndgment  as  to  him  la  In  plain  terms, 
and  sufficiently  explicit  to  enable  plalotlff  to 
exact  performance  thereunder. 

The  Judgment  la  affirmed. 

We  eoncar:    ALLEN,  P.  X ;  SHAW,  3. 


(It  Cal.  App.  2U) 

NATIONAL  LUMBER  CX).  r.  WICKLIFFE. 
(Civ.  1.095.x 

(District  Cktnrt  of  AppieaU  Second  District, 
California.  June  7,  1U12.  Bebeariag  De- 
nied by  Supreme  Court  Aug.  6,  1912.) 

1.  Mechanics'  Lixnb  ({  271*)  —  Co5STBU.c- 
TioN  or  Pi.EA.ttiNa — Presumptiow. 

It  will  be  presomcdt  against  one  seeking 
te  forecloM  his  lien  tot  materials  fHmlsbed  the 
contractor,  that  the  contract  of  the  owner  did 
not  proride  for  payment  of  more  than  (1,000, 
and  so,  thongh  not  Sled  for  record  and  not  in 
writing,  was  noti  ander  Code  CSv.  Proc.  i  1183, 
void;  his  oomplalnt  not  stating  the  contract 
price,  and  the  amendment  thereof,  made  after 
the  sustaining  of  a  demurrer  apecificaliy  point- 
ing out  such  defect,  not  attempting  to  cure 
that  defect 

,  [BSd.  Note.— BV>r  other  easei^  tee ,  Mechanic*' 
Uena,  Cent  Dig.  »  49i-«13;  Dea  Dig.  i  271.*] 
8.  MnoHAMics'  liXHa  (|  271*)— EiiroacnfKHT 

— COUPLJMRT. 

It  appearing  affirmatlTely  elsewhere  in  the 
complaint  of  a  materialman  <o  foreclose  his 
UcB  that  the  purchase  ms  not  made  by  the 
•wner  of  the  premises,  but  that  the  goods  vera 
•old  and  deUvered  to  the  contractor,  the  al- 
legation therein  that  the  <wntractor  was  acting 
mm  the  agent  for  the  owner  and  as  such  pur- 
chased the  materials^  with  the  preceding  state- 
ment that  there  was  never' any  written  Con- 
tract or  contract  filed  for  record,  will  be  con- 
sidered not  an  attempt  to  allege  a  sale  to  the 
owner  through  an  agent  in  fact;  but  as  a  state- 
naent  of  a  oonduiuoa,  with .  lefereoce  to  Code 
Civ.  Proc.  I  1183.  pi'ijviding  that  Wlicre  the 
amount  agreed  td  be  paid  'by  tbe  owner  ex- 
ceeds $1,000,  the  contract,  udUm  in  writing 
*nd  filed  for  record,  shall  be  void,  and  mate- 
rials furnished  by  all  persons,  except  the  con- 
tractor, shall  be  deemed  .to  have  been  furnished 
at  the  personal  instance  of  the  owdfer,  and  they 
■ball  have  a  lien  therefor. 

[Ed.  Note.— For  othler  cases,  see  Mechanics' 
liiens.   Cent   Dig.    ||   494^513;    Dec.    Dig.   f 

8.  FxJiADiiio  <i  64*)  — SBrAsan   Oodntb  — 

BsmiTioN  or  Allxoations. 

An  allegation  in  tbe  first  cause  of  action, 
in  a  complaint  by  a  materialman  to  foreclose 
bis  lien,  that  there  was  money  in-  the  bands 
of  the  owner  due  thf  contrafstor  at  the  time 
of  the  delivery  of  the  stop  potioq  and  tbe  filing 
of  tbe  lien,  not  heing  repeated  in  the  secono 
cause  of  action,  forms  no  part  of  It 

(Edi   Mopti.— For '  bthein  casts/  iseil   Vtoadhig, 
Cent  Dig.  |  118;   De&  jRig.  |.64>11  . ./     . 


4.'ArPKAI.  iABID    Ebbo*  <i    9S4*)  —  PUOVIIP- 
TIONB. 

All  intendments  being  in  favor  of  a  Jndg'' 
ment  it  must  be  presumed  that  tbe  contract 
and  papers  before  the  court  were  snch  as  to 
justify  the  .Judgment  for  defendant 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error.  Cent.  Dig.  H  3777-3781,  37®;  Dec 
Dig.  f  934.*] 

5.  Mechanics'  Lnirs  '(|  1'21*)— MATXBiAuair 

— NoncB. 

A  building  contract  baring  been  -valid,  and 
the  whole  of  tbe  contract  price  having  been 
paid  under  its  terms  before  the  fiTIng' of  notice 
of  lien  or  stop  notice  by  one  who  famished 
materials  to  the  contractor,  nothing  reaiained 
in  tbe  owner's  hands  on  which  the  notice  of 
lien  could  operate,  regardless  of  whether  the 
building  was  completed  97  or  108  days  before 
the  filing  of  snch  notices,  or  of  the  effect  which 
should  be  given  Code  Civ.  Proc.  i  1187,  declar' 
ing  an  estoppel  to  assert  a  lien  has  not  been 
filed  in  time  if  the  owner  of  a  building  does  not 
within  s  certain  time  after  Its  completion  file 
for  record  a  notice  of  the  completion. 

(Ed.  Note.— For  other  eases,  see  Mechanics^ 
Liens,  Cent  Dig.  |  164;   Dec  Dig.  |  121.*] 

Appeal  from  Bnperlor  Court  Los  Angelea 
County;  N.  P.  Obnrey,  Jndge. 

Action  by  the  National  Lnmber  Company 
against  O.  W.  Wlckliffa  Judgment  for  d*- 
fendant    PbtntUT  appeals.    Affirmed. 

B.  L.  Horton,  for  appellant  0.,  'VT.  Wick- 
Ilffe  and  P.  M.  Nash,  for  respondent 

ALLEN,  P.  J.  Tbe  action  Is  one  to  fore- 
close a  mechanics  lien.  The  complaint  orig- 
inally set  forth  two  causes  of  action.  Plain- 
tiff dismissed  aa  to  the  first  canse  of  action, 
and  the  case  proceeded  to  trial  upon  the  sec- 
ond. This  alleged  the  ownerstiip  by  defend- 
ant of  a  parcel  of  ground ;  that  a  contract 
was  entered  into  between  the  owner  and  a 
certain  corporation  for  the  construction  of  a 
dwelling  on  the  property   for  the  sum  of 

$ r-,  ander  aii4  by  the  terms  of  which 

said  contractor  agreed  to  furnish  materials 
and  labor  and  perform  the  contract;  that  tbe 
contractor  purchased  of  plaintiff  the  mate- 
rials mentioned  In  the  complaint;  that  the 
same  were  sold  to  be  used  and  were,  actually 
used  In  the  construction  of  the  house;  that 
tbe  house  ^as  completed  on  the  2fl  day  p£ 
November,  V^OS,  and  no  notice,  of  .completion 
has  ever  been  filed;  that  on  January  28, 1909, 
plaintiff  filed  Its  claim  of  Hen,  find  on  th« 
27th  day  of  January,  ^909,  served  upon  the 
onmer  a  stop  notice  under  section  1184,  Code 
of  Civil  Procedure,  Tbe- answer  denied-  the 
material  allegations  of  the  complaint,,  and 
upon  the  trial  It  was  stipulated  that  the  al- 
legations of  the  complaint  were  true,  except 
as  to  the  labor  done  and  materials  fur- 
nished on  the  2d. of  November,  1,908,  and  of 
the  date  of  the  completion  of  the  building- 
Upon  these  Issues  the  court  found  in  favor  of. 
defendant,  and  found  that  the  building  was 
in  fact  completed  on  the  22d  of  October,  1908, 
except  tor  a. certain  lock  for  the  front  door 
and  a  certain  lock  for  a  alidlng  door  which 
were  furnished  bypiaintlff  and  put  into  said 
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biiflcBng  <Jn  the  iA  at  November,  1906,  at  th« 
request  of  defendant,  In  place  of  other  locks 
placed  therein  prior  to  October  22d,  which 
hftd  also  been  furnished  by  plaintiff;  that  de- 
fendant took  possession  of  said  building  and 
moved  Into  the  same  on  the  24th  of  October, 
1908;  that  the  changing  of  the  locks  on  No- 
T,epiber  2d  was  the  qorrectlon  of  a  trivial  im- 
perfection in  the  work.  There  is  evidence  In 
tiie  record  tefUdtng- to'  support' these  findings. 
The  cpurt  found  that  plaintiff  w*8  not  entl- 
tied  to  any  Hen  against  the  property  and  gave 
judgment  for  defendant  for  costs.  A  mo- 
tion for  a  new  trial  was  filed,  whieh  was  de- 
nied, and  plaintiff  appeals  from  the.  judgment 
and  from  the  order-denying  a  new  trial,  upon 
a"  bill-  of  exceptions. 

[1]  It  will  be  observed  that. the  contract 
was  entered  Into  and  all  work  connected  with 
the  construction  of  the  buUding  .performed 
before  tbe  amendment  to  sections  1183  and 
1184,  Code  of  Civil  ProcediAe  (I.a*s  1911,  p." 
1318).  As  section  1183  stood  at  the  time  of 
this  contract  and  work,  no  contract  of  $1,000 
or  under  need  be  reduced  to  writing-  or 
Fecurded.  To  the  original  complaint  a-  d«^ 
murrer  was 'filed,  spedjQcalljr.poiUitlng  out  the 
del^ect  In  not;  stating  the  contract  price.  Thp 
demurrer. being  sustained,  plaintiff  amended 
its  complaint,  but  miade  no  attempt  to  cure 
the  defect,  and  the  case  proceeded  to  trial 
■Without'  any  matter  appearing  'fti- the' com- 
plaint ks  to  tho  amount  of  the  otlglnal  con- 
tract price,  nor  does  such  a&ount  appear  in 
the  record.  If  therefore  the  contract  was 
for  $1,000  or  under,  which  must  be  presumed 
under  the  rule  for  the  cohstructlftn  of  plead- 
ings,' it  was  valid,-  tind  the  only  rights  pos- 
sessed by  labdrers  or  materialmen  was'  t'6 
cause  the  contract  price  to'  be  applied  to  thfe 
pefyment  of  their  demands.'  '  In  Stockton 
Lumber  Co.  v.  Schn'fer,  158  Cal.  412",  101  Pac. 
308,  It  its  said':  "The  Uen,  In- the  case  of  a 
valid  contract,  extends  to  tiie  contract  price, 
and  subh  contract  price  Is  the  limit  of  the 
liability '  which  may  be  hiiposed  upon  tbe 
owner  Or  his  property."       '  ' 

It)  The  second  cause  of  action  alleges  that 
there  never  wa6  any  written'  contract,  nor 
any  contract  filed  for  record,  whtcli  Is  fol- 
lowed- by  the  statement  that  the  contractor 
H'&k  Acting  as  the  agent  for  the  owner  In  the 
premises  an'd  all  such  agent  purAasM  tiie 
materials  set  'forth.  Taking  the  whole  al- 
legation together,  it  is  not  an  attempt  to  al- 
lege a  sale  hy  the  plaintiff  to  the  defendant 
through 'an  agent  in  fact,  but  a  statement  of 
the  condition  arising  by  noncompliance  with 
the  statute  with  reference  to  the  recordation 
of  a  written  contract  whet*  such  ia  required 
by  section  1183,  Code  of  Cavll  Procedure, 
and  the  stipulation  that  the  allegations  of  the 
complaint  were  drue  can  be  said  to  extend  no 
further  than  that  the  contract  was  not  In 
writing  and  was  not  recordied,  but  cannot  b* 
construed  as  an  admission  of  an  Independent 
purchase  by  defendant,  for  it  elsewhere  ap- 


pears aftrmativelj*  ih  the  comlilftlnt  that  the 
purchase  was  not  made  by  defendant,  but 
that  the  goods  were  sold  and  delivered  to  the 
contractor. 

[11  There  is  no  allegation  in  the  second 
cause  of  action  that  any  sum  >  was  in  the 
hands  of  the  owner  and  due  the  contractor 
at  the  time  the  alleged  stbp  notice  was  de- 
livered or  the  lien  was  filed.  We  do  And 
such  allegations  In  the  first  cause  of  action^ 
but  they  were-  not  rel»eated  and  formed  no 
part  of  tke  second.  '  Thete  was  therefor^ 
nothing  upon  which  the  stop  notice  could 
have  an  effect,  if' the  contract  -were  a  •valid 
one. 

[*)  AU  Intepdpipntp  being  \a  favor  of  a  Judg- 
ment it  must  be  concluded  that  the  contract 
and  papers  before  tiie  court  were  such  as  to 
Justify  the  court  in  its  rendition  of  a  Judg- 
ment for  the,, defendant  fo^  the  court  finds, 
notwlthstand&ig'tbe  failure  to  file  for  record, 
that  defendant  wds  entitled  to  a  Judgment 
Thlti  Judgment  was ' 'Warranted  upon  the 
theory  that  the  contract  ,was  valid  without 
recordation.'       '     . 

[E]  If  the  contract  were'  a  vialid  one  and 
the  whole '  amount  thereof  paid  under  its 
terms  before  filing  the  notice  of  lien  or  Bt<^ 
notice,  nothing  remained  in  the  owner's  hands 
upon  which  the  notice  of  Hen  could  operate, 
regardless  of  the  question  of  completion  of 
the  building,  or  the  effect  which  should  be 
given  to  section  U?7. 

Our  conclusion,  therefore,  is  tihat  no  facta 
showing  the  Invalidity  of  the  contract -were 
either  plimded  or  proveii,  and  the  plaiiftlff's 
rights  depMid  upon  the  -fiict  -whether  or  not 
the- owner  had  any  money  in  his  possession 
belonging  tp  the  contractor  at  the'  time  of 
the  service  of  notice  or  filing  of  lien. 

There  being  no  dalm  in  that  regard,  thd 
Judgment  and  order  of  the  trial  court  shoalff 
be  affirmed ;  and  it  Is  so  ordered. 

We  concur:   JAMES,  J.;  SHA'W,  X 


^ERN  VALLEY  BANK  ».  KOBHN. 
(Cir.  1,102.)      . 

(District  "Court    of- App«al,    Secohd    District; 

California.    June  10,  1912;  Behearing  De- 

>  nied    by    Supreme    Court   Aug.    9,    1912.) 

Appeal  .AKO  Ebbob  (|'194*)  — Pbbsbntation 
Below — Anbwkb  to  AfFiBUATiVB  Deixnbb. 
Where  the  defendant  in  an  action  on  a 
promissory  note  filed  a  crosa-compl^int  to 
-which  the  plaintiff  demurre'd,  and  the  case  went 
to  trial  without  the  demurrer  being  ruled  on 
or  any  antwes  to  it  being  filed,  he  could  not'  oSi 
appeal  for  the  first  time  complain  of  the  want 
of  «nch  anvwer;  tbe  want  of  a  formal  answer 
to  an  affirmative  defense  being  waived  where 
both  parties  treat  such  defense  a*  denied. 

[Ed.  Note.— For  other  eases,  see  Appeal  and 
Error,  Cent  Dig.  ||  1241-1246;  Dec.  Dig.  f 
194.»] 

Appeal  from  Saperlor  Court;  Eera  Coun- 
ty; J.  W.  Mahon,  7uAge. 
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ActlbK  «^'thb>K«rn-V«]lcr  Bankegafaist 
Ctaarlea  A.i  Kocbn.'  Krom.  Judgn^Qt'  for 
plaiatiS  and.  order  denying  a  new  trial,,  de- 
fendant appeals.^  Afflcmed. 

See,  also.  16T  -CaL-  23T,  107  Pae.  lU. 

E.  Ii.  Foster  <;B!  J.,  EriJmoni.'of  twuiliel), 
for  appellant.  Geo.  fi,  Whttaker, .  for  re- 
spondent. .     ,        '    . 

SHAW,  J.  4f^lbn  to  recover  upon  a  prom- 
issory note,  ijudgmenfj '  went  for  plaintiff  In 
accordance  with  .the  verdict  of  a  jury  to 
wbicli  the/lssilee  were.' snbinitted  for  trial. 
Defendant  appeals  f^in  the .  Judgment  and 
an  order  of  the  poi^ft.  denying  his  motion  for 
a  new  trial.     ,' '  j  -'  '    .  , 

:  fbe  executJoh  jpjC  the  note  was  admitted- 
As  an  afflrma'tive  ilefehse  it  was  Alleged,  the 
note.wtls  inade  without  ji^naidera^on,  and 
that.it  was.  given  In  .renewal  .9f, a.. fonper 
note  made  and!  executed  by  defendant  to 
plaintiff,  wJitch  flr^t  -note  at  the  time  of  ez- 
ecutpig  t|ie  note  he^p^ ,  iqvolved  bad  ,been 
paid  by  tie  transfer  to  ^he  bank  of  certain 
personal  pco'p^^- ,  which,  thongh  transfer- 
red as  a  pledg^itb,  s^ure  payropnt,.bf  paid 
first  note,  was,  .i;a  case  defendant  failed  to 
pay  the  sam^.at  maturity,  to  be  accepted  by 
the  baak  Ip,  full  p^yp^ent  and,  Batisfaction 
of  the  indebtedness  eY^denced  thereby.  He 
made  default  k^  the  .paynent  thereof ,  ajid  not- 
wltbitanding.th^  alleged,  agreement  be  ea^e 
the  jQiew  note  herein  9\x^A  uppa.  KblQb  be  says 
was  requested- i^y.  the:  b^uk  Mia,  matter  of 
fo^n^  only  In  ord^r-,^o  balance  Jt^,books<  ,It 
la  apparent  from: , the  verdict  of  t^e  jury  that 
It  ga.ye  litti^  weight;  to  the  nyeager  evidence 
offered  in. ^Pl^Pfiti-pf  these  allegat|oas. 

Defendant  wlt]:i:  his,  answer  filed  a.  cros^- 
cpmplalnt .  .>rh^reln»  besj.d|es  reiterating  the 
-affirmaitlva  defeoeeiset  up  in  <  bAs;  ansT^e^  he 
asked,  to  have  :a  stfte9iej;tt,  whereby  the 
plaintiff  certified,  that  (the  b^nk.  held  certain 
perspoal  property  as,  securiti;-  fqrj.the  .pay- 
ment of  the,  note  Ip  .q,tie^i^ion,  'reforined  so 
as  to  state  thiat  the  bani<;  bad  received  the 
personal  property-. In- pfo'ment  of-  said.n()te. 
.Plaintiff  interposed  *  demurrei:  t»  .the  crqss- 
complaJUit,  andi  as  sbown  ,by  t])&,i;ecoFd,  the 
parties  went  .t:Q atrial,  without  ,apy  ruling  ,of 
the  Q«nrt;  thereon.  <  or  ^he,;.  filing  of  any  an- 
swer tberetio„,.Af>pe11ant  insists  .that,,  by  rea- 
son- of  plalnUff'a  fallurt)-  to  file.  an.  aJisweir 
thereto, ,Xfie  allegations . of  the  cross-com- 
pl^lnt  should,  be  deemeid.  adm^ited.,  Plaintiff 
was  not:  in,  default  in  not.  answering- the 
cross-comi^alnt .  for  the  reason  tt^at  its  de- 
murrer was,  pending..  ;Both  parities,  how- 
ever, appear  to  have  de^ed  the  allegatio;ns 
of  the  cross-con^laint  in  issue,  and  evidence 
toucbtpg  the  trnt^  of  the  allegations,  was  of- 
fered, wltjiout  objection,  as  though  there 
.bad  been,  a  formal  denial  of  the  wme..  Un- 
der ..tb.esf^  clfpumst^ces,;  appellant  wlU  not 
on  appeal  for  the.  first  tl^.be  permitted  to 
raise  the  ques^ip^  of  the  .want  of  an  answer 


to  tbe  eroa«H;cHaplBlBt  Gonatat  r^~3«iatari9 
ld«ho  (Hasb.)  606,  32  Pac::  i250;  Net«ott  ■V:  Pe»*- 
ter,  19  Kan.  131.  The  rule  Is  well  estabUsh- 
e(l.that.*bere  both  parties/ treat  an  afllfp)*^- 
tive  defense  as  denied,  the  want  of  t^  forv^l 
answer  thereto  will  be  deemed  waived.  / 

An'  examination  of  the  instructions  glvep 
disclose  no,  error  which  upon  ^' this  record 
could  hav^  misled  the  jury  tb|the  prejwdlse 
of  defendant.  '.,  . '•  ■       .      •/,  •" 

Thie  corirt  properly  excluded  from  ev.ldence 
a  letter  of  the  bank  wherein  It  was  stated 
tb'a<  it  held  certain  personal  property'  as 
collateral  security  for  the  payment  "o^  thie 
note.  The  record  discloses  no  theory  upon 
vhicb  .tbe  statement  coQid  be .  deemed:  ma- 
teria^ or  eompetenfe  evidence. 
..The  appeal  is  wholly  without  merit,  and 
tbe  judgment  and  order  are  afflxmed.  > 

,    We  .concur :   ALLEN,  P.  J. ;   JAM^S,  J, . , 


BAXTEB  V.  BA?:TER  et'al,'.  (Civ.   I'lOS!) 


1.  Fbacdulewt  CoNVEyAScfes  (8  110*)— fti:s'- 

■  ■  EBVATIOKS  FOB   BBNEFIT'OK  GRAftTOB"— COW- 
.  VKTAHCEii'OB  FxTTuajs  Scfporh:  •     ..1 

.  •  i^V'hew.  a  grantor  oqnv^jpd  ,  all  her  proF- 
erty  ip  .consideration  of  .tha  granteeV  contxact 
to  feiijjport  ber  during  her  llfetiwe,  she  had  an 
iatehest  in  the  property  -wbicta  Wats  uA)je«t  -tb 
execution  on- a  judgment  «(ainst.har,<  at  Itaat 
in  ao  far  as  the  value  of,  the  proi>erty  exceed«d 
the  value  of  the ,  support  already  given,;  a  con- 
veyance of  kll  ■  bhe'S  property  In  consideration 
-of '  futnre  aiipport  being  void  and  prfesomptlvely 
fraqili^lent  as  to  .fjtisting  or^itois.. 

[Ed.  Note.— For  other  cases,  ^  see  Fxaudoknt 
.Convejances^  qenjt,  Di^.  .{§  3o2-t?59;  i;)ec,  JDig. 
■J  IIO:*^  "     ■'• '  ■         .       .  '  '        '     , 

5.  Fbaudolent  CoSr'vitTANCES  (j  225*)-r^6N'- 
■  TfiYANcEirbB  FirirtjSB  Scl»Po*r-^Es¥6pi»EL. 
'  'While  '»■  credlterf  who  Agreesito  his-debt- 
.aT'a.,ceiaveying  ell  berrpiiwerty.tq  another  in 
consideration  of  future,  support^  is  estopped,  fco 
enforce  his  claim  against  the  pMperty  convey- 
■ed.  taere  knowledge  By  the  creditor  that  the 
'VOBfveyiaaefe  iik  .to  <be  made,  and>hiS"£aU'are<.tX) 
:Obp^t,.  da  not,cr«ate,  ,Buc;b'  an  est^gppel,  aitboiigh 
the  .'grantee  enters,  upon  his  contract,  without 
bein^  aware  of  'the  dftt,  especially  where  the 
areditor  did  imfknow  that  ttie'CoBveyance  was 
to  include  aU  the.  debtor's  property.        :.i-.. 

[Ed.  Note.— For,  other  cases  see ,  Fraudulent 
Copveyances,  Cent.  Dig.  ,$1,653-857;   Dec.  Dig. 

|'2?5!»7-         ,  .  "'^    ^      . .       ■  ■  '^ 

3.  FBA'D;D'trLENT    CONi^EJrANCES   (S   282*)— PRE- 

■  •■  stTMPTiDNs^PiJTUirt!;  Srpi'OBT.  ■ '    ' 

A  grantee,  who  promises  future  Ruppovt  to 
the  grantor  in  oontideration  of  tbe  conveyaitoe, 
is  presumed  to  .know  that  the  ,transaction.  is 
fraudulent  as  to 'fisting  creditors. 

(Ed. '  Npte.— For  bth^r  Cases,  see  Fraudulent 
Conveyantesi  Cent  Dig.  ff  817,  818;  Dec.  Dig. 
S  282.»]  '.   .■ 

4.  WuLVOVIXST    COltVEtTANOIS    (J    225*)— Es- 
i  TOPPBI..  ■,.....' 

,  A  grantee,  who  accepts,  a  deed  given  in 
consideration  of  ,a  promise  of  future  support, 
cannot  invoke '  the  doctrin^'  of  estoppel  against 
tbeigtaBtior's  oreditor^who  is' seeking  to  enforce 
hijB  .claim  against  the  property  conveyed,  .yvhezie 
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he  has  acted  in  nllaiibe  np«n  tte-  Talidlty  of 
the  deed,  and  not  npon  any  act  or  omUsioa  of 
the  creditor. 

fEd.  Note.— For  other  cases,  see  Fraudulent 
Conveyances,  Cent.  Dig.  11  653-657 ;  Dec.  Dig. 
I  225.*] 

Appeal  from  Superior  Court,  Los  Angeles 
County;  W.  E.  Hervey,  Judge. 

Action  by  William  A.  Baxter  against  J. 
A.  Baxter  and  another.  From  a  Judgment 
for  plaintiff,  defendant  named  appeals.  Be- 
Tersed. 

Valentine  &  Newby,  for  appellant.,  Edw. 
I*.  Wehrle,  for  respondent 

SHAW,  J.  On  March  9,  1906,  one  E.  M. 
Baxter  by  deed  conveyed  all  her  property, 
consisting  of  certain  real  estate  of  the  value 
of  $5,000,  to  plaintiff  herein;  the  conirldettt- 
tion  therefor  being  an  agreement  on  the  part 
of  idaintiff  to  keep,  maintain,  and  care  for 
her  during  her  lifetime.  Upon  the  execu- 
tion of  the  deed  plaintiff  entered  upon  the 
dutl^  Imposed  upon  him  by  his  agreement. 
At  the  dat^  of  the  transaction  B,  M.  Baxter 
wad  indebted  to  J.  A  Baxter  in  the  sum  of 
$669.83,  for  which  snm,  In  an  action  institut- 
ed on  October  17,  1906,  a  judgment  was  duly 
recorded  against  bar.  Thereafter,  by  virtue 
of  an  execution  issued  upon  said  Judgment, 
the  sheriff  levied  upon  all  Interest  of  the 
Judgment  debtor  in  the  real  property  so  con- 
Feyed  by  her  to  plaintiff  and  advertised  the 
same  for  sale  to  satisfy  such  execution.  This 
action  was  brought  to  perpetually  enjoin  the 
sale  of  the  property.  Judgment  went  for 
plaintiff,  from  which,  and  an  order  denying 
his  motion  for  a  new  trial,  defendant  J.  A. 
Baxter  appeals. 

[1]  It  clearly  appears  that  the  effect  of 
the  conveyance  was  a  transfer  of  the  prop- 
erty to  the  use  of  the  grantor,  and  since  she 
possessed  no  other  property  out  of  which 
payment  of  the  judgment  so  rendered  could 
be  enforced,  she,  in  so  far  at  least  as  the 
value  of  the  property  exceeded  the  value  of 
the  support  theretofore  given,  had  an  inter- 
est therein  subject  to  execution.  As  against 
existing  creditors,  one  cannot  transfer  all 
his  property  In  consideration  of  future  sup- 
port, and  thus  defeat  the  creditor  In  enforc- 
ing his  claim.  Under  such  circumstances,  the 
law  presumes  the  act  to  be  done  with  fraud- 
ulent Intent  to  hinder  and  delay  the  creditor 
in  the  collection  of  his  debt  Harris  v. 
Brink,  100  Iowa.  366,  69  N.  W.  684,  62  Am. 
St.  Rep.  S78;  Davidson  ▼.  Burke,  143  III.  139, 
32  N.  E.  514,  36  Am.  St  Rep.  367;  Sldens- 
parker  v.  Sidensparker,  52  Me.  481,  83  Am. 
Dec.  527;  Bar  ting  v.  Jockers,  136  111.  627,27 
N.  E.  188,  29  Am.  St  Rep.  341. 

[2]  At  the  <do8e  of  the  evidmce  plalntlC, 
by  leave  of  court,  filed  an  amendment  to  his 
complaint  wherein,  among  other  matters 
pleaded  by  way  of  estoppel,  it  was  alleged 
that  defendant  "agreed  and  consulted  that 
the  plaintiff  should  take  said  property;  that 


the  same  should  be  conveyed  to  him  by  said 
B.  M.  Baxter  in  conslderatioia  of  such  care 
and  maintenance."  This  alleged  fact,  denied 
by  the  answer,  tendered  a  material  isane 
which,  if  found  In  favor  of  plaintiff  and  re- 
lied upon  by  him,  would  estop  defendant 
from  enforcing  his  claim  against  the  prop- 
erty. The  court,  however,  failed  to  make 
any  finding  thereon.  As  to  other  allegations, 
^he  court  found:  "That  on  ^ald  9th  day  of 
March,  1906,  and  prior  to  the  execution  of 
the  deed  described  in  the  complaint  on  file 
herein,  wherein  and  whereby  E.  M.  Baxter 
deeded,  granted,  bargained,  sold,  conveyed, 
and  confirmed  unto  W.  A.  Baxter  all  the 
property  described  in  the  compli^lnt,  the  de- 
fendant J.  A.  Baxter  had  knowledge  and  no- 
tice that  the  said  E.  M.  Baxter  contemplated 
and  Intended  to  convey  said  property  to  said 
W.  A  Baxter,  the  plaintiff  herein,  in  con- 
sideration of  the  plaintiff  agreeing  to  care 
for  and  maintain  the  said  E.  M.  Baxter  for 
and  during  the  term  of  her  natural  life,  and 
said  J.  A.  Baxter  did  not  object  to  such  con- 
veyance of  said  property;  that  Immediately 
after  the  execution  of  said  deed,  and  before 
the  plaintiff  entered  upon  the  performance  of 
his  agreement  and  contract  to  so  maintain 
said  E.  M.  Baxter,  the  defendant  J.  A.  Bax- 
ter had  notice  and  knowledge  of  the  execu- 
tion, of  said  deed,  for  the  purposes  hereinbe- 
fore mentioned;  that  he,  the  said  W.  A. 
Baxter  at  no  time  prior  to  a  few  days  before 
the  commencement  of  tiiat  certain  action 
brought  in  the  superior  court  of  the  county 
of  lios  Angeles,  state  of  California,  by  the 
defendant  J.  A.  Baxter  against  B.  M.  Baxter, 
being  action  No.  53,863  of  said  court,  where- 
in a  Judgment  was  rendered  on  or  about  the 
8th  day  of  March,  190T,  in  favor  of  the  de- 
fendant J.  A.  Baxter,  had  no  notice  or  knowl- 
edge that  the  defendant  J.  A.  Baxter  had  any 
claim  against  the  said  B.  M.  Baxter,  or  that 
the  defendant  J.  A.  Baxter  made  any  claim 
that  said  B.  M.  Baxter  was  Indebted  to  him, 
said  J.  A.  Baxter,  in  any  sum  whatsoever; 
that  plaintiff  informed  said  J.  A.  Baxter  of 
the  execution  and  delivery  of  said  deed  on 
the  day  the  same  was  executed  and  deliver- 
ed, and  the  defendant  J.  A.  Baxter  made  no 
objection  of  any  kind  or  nature  to  the  same; 
that  plaintiff  closed  his  business  in  the  city 
of  Monrovia,  Cal.,  and  then  and  there  took 
charge  of  said  B.  M.  Baxter  and  devoted  the 
greater  part  of  his  time  to  her  care;  that  It 
was  Impossible  for  plaintiff  to  care  for  said 
E.  M.  Baxter  under  the  terms  of  his  contract 
so  executed  with  her  without  closing  and  dis- 
continuing his  said  business  in  the  city  of 
Monrovia,  Oal.,  aforesaid;  that  defendant  J. 
A.  Baxter  had  notice  and  knowledge  of  all 
of  the  foregoing  facts ;  that  the  defendant  J. 

A.  Baxter  did  not  at  any  time  give  plaintiff 
herein  any  notice  of  any  claim  against  said 

B.  M.  Baxter  until  a  few  days  before  the 
eommencement  of  that  certain  action  brought 
by  J.  A  Baxter  against  said  B.  M.  Baxter 
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Iterelnbefore  referred  to;  that  plaintiff .  rely- 
ing upon  said  deed  so  made  and  executed  by 
■aid  R  M.  Baxter,  entered  upon  the  perform- 
ance of  his  said  contract,  ^d  eyer  since  said 
date  has  been  and  now  la  caring  for  and 
maintaining  said  E.  M.  Baxter;  that  plain- 
tiff, prior  to  and  before  be  had  any  notice  or 
knowledge  of  any  claim  of  said  J.  A.  Baxter 
against  said  E.  M.  Baxter,  had  for  many 
months  cared  for  and  maintained  said  E.  M. 
Baxter  and  had  disposed  of  and  closed  hla 
said  business  to  enable  him  to  carry  out  the 
terms  of  said  agreement  ao  made  between 
plaintiff  and  said  E.  M.  Baxter  for  her  care 
and  maintenance." 

The  effect  of  an  estoppel,  since  it  denies 
the  oyvner'a  right  to  assert  hla  claim,  la 
to  transfer  hla  property  to  another.  Hence, 
in  order  to  justify  a  court,  of  equity  In  de- 
credng  an  e8toH)el,  there  must  not  only  be 
some  degree  of  turpitude  In  bis  conduct,  but  it 
must  appear:  "First,  that  the  party  making 
the  admisaiion  by  bis  declarations  or  conduct 
was  apprised  of  the.  true  state  of  his  own 
title;  second,  that  he  made  the  admission 
with  the  express  intention  to  deceive,  or  with 
such  careless  and  culpable  negligence  as  to 
amount  to  constructive  fraud;  third,  that  the 
oth«r  party  was  not  only  destitute  of  all 
knowledge  of  the  true  state  of  the  title,  but 
of  the  means  of  acquiring  such  knowledge; 
and,  fourth,  that  be  relied  directly  upon  such 
admission,  and  will  be  injured  by  allowing 
its  truth  to  be  disproved."  Hoggs  v.  Merced 
M.  Ck).,  14  Cal.  368.  Measured  by  the  rule 
thus  laid  down  the  findings  disclose  no  facta 
upon  which  to  predicate  the  claim  that  de- 
fendant is  estopped  from  enforcing  the  col- 
lection of  his  debt  against  the  property.  All 
that  appears  therefrom  is  that,  prior  to. the 
execution  of  the  deed,  defendant  knew  of  the 
Intention  of  E.  M.  Baxter  to  transfer  the 
real  estate  to  plaintiff  in  consideration  of  the 
latter's  promise  to  support  her  for  life,  and 
that  when  informed  of  the  execution  of  the 
deed  he  interposed  no  objection  to  the  trans- 
action; that  at  the  time  plaintiff  did  not 
know  that  defendant  was  a  creditor  of  E.  M. 
Baxter;  and  that  defendant,  with  knowledge 
that  plaintiff  had  entered  upon  the  perform- 
ance of  hla  duties  pursuant  to  the  contract, 
did  not  acquaint  him  with  the  fact  that  he 
was  a  creditor  of  E.  M.  Baxter  until  a  short 
time  before  Instituting  suit  against  her  for 
tlte  collection,  of  the  debt.  There  is  nothing 
ii^  the  facts  found  to  show  any  d^ree  fit 
turpitude  In  defendant's  conduct 

[a]  As  a  matter  of  law,  plaintiff  Is  presuni: 
ed  to  have  known  the  transaction  was  fraud- 
ulent as  to  existing  creditors;  hence  it  w^s 
bis  duty,  since  he  had  the  means  of  acquir- 
ing such  knowledge,  to  make  inquiry  and 
ascertain  whether  or  not  there  were  existing 
creditors.  Neither  Is  it  made  to  appear  that 
defendant  k^ew  that  E.  M.  .Baxter,  hisf  debt- 
or, was  divesting  herself  of  title  to  alV^cr 
estate.    If  she  had  other  property  sufficient' 


to  pay  his  debt,  then  such  transfer  was  not 
a  matter  which  concerned  him.  Harting  y. 
Jockers,  supra. 

[4]  Moreover,  the  findings  clearly  show 
that  plaintiff  did  not  rely  upon  the  silence  of 
defendant  in  failing  to  give  him  notice  of  the 
fact  that  he  was  a  creditor  of  E.  M.  Baxter, 
but  it  Is  expressly  stated  that  he  relied 
upon  the  validity  of  the  deed  whereby  be ' 
acquired  the  property.  Since  plaintiff  relied 
upon  the  deed,  rather  than  upon  anything 
done  or  omitted  to  be  done  by  defendant,  and 
without  which  reliance  there  can  be  no  es- 
toppel, he  cannot  claim  to  have  relied  upon 
the  doctrine  of  estoppel.  Powell  et  al.  v. 
Rogers,  105  III.  318.  Certainly  it  cannot  be 
said  that  a  creditor  of  one  who  fraudulently 
transfers  his  property  will,  as  against  the 
fraudulent  grantee,  be  estopped  from  assert- 
ing his  claim  because,  having  knowledge  of 
the  proposed  transfer,  he  falls  to  act  affirm- 
atively and  notify  such  grantee  that  he  is  a 
creditor. 

The  tacts  found  are  insufficient  to  consti- 
tute an  estoppel  against  defendant,  and  the 
Judgment  and  order  are  therefore  reversed. 

We  concur:    ALMIN,  P.  J.;  JAMES,  J. 


THOMAS  et  al.  y.  SPENCER  et  uz. 

(Supreme  Court  of  Washington.    Aug.  6,  1912.)  ' 

WATiSBS   AND   WaTEB  COURSES   (|   138*)— Ap- 
■PBOPBIATION — PBESCBIPTIVK  RIOHT. 

Where  defendants'  predecessors  in  title 
bad  acquired  the  right  to  obttnict  the  outlet 
of  a  lake  by  a  prior  appropriation,  for  the  pur- 
pose of  creatine  water  power,  but  from  1802  to 
1900,  during  which  time  complainants  and  their 
pwdecenoEs  acquired  title  to  the  land  surround- 
iQg.the  lake,  there  had  been  no  obstruction  at 
the  outlet,  except  for  a  short  time  in  1907, 
when  complainants  consented  to  a  temporary 
interruption  of  the  natural  flow  of  the  water ' 
at  that  point,  defendants'  right  of  re-entry  was 
barred  by  adverse  possession. 

lEd.  Note.— For  other  cases,  see  Waters  and 
Water  Courses,  Cent  Dig.  H  150,  161;  Dec. 
Dig.  %  188.»1 

Department  1.  Appeal  from  Superior 
Court,  San  Juan  Coimty;  Geo.  A.  Joiner, 
Judge. 

Action  by  John  L.  Thomas  and  others 
against  Theodore  W.  Spencer  and  wife. 
Judgment  for  plaintiffs,  and  defendants  ap- 
peal.   Afiirmed. 

Hadley,  Hadley  &  Abbott,  for  appellants. 
Neterer  &  Femberton,  of  Belllngham,  for  r&- 
iq)onj4entB» 

GOSE,  J.  The  litigation  in  this  case  arose 
out  of  the  maintenance  of  the  appellants  of 
dams  at  the  ibotth  of  each  of  two  small,, 
unmeandered  lakes,  hereafter  called  the  "up- 
per* and  the  "lower"  lake.  Th6  lower  dam 
is  at  'the'  mouth  of  a  small  lagoon,  an  exten- 
sion of  the  lowei*  lake.  The  respondents' 
lands  entirely  surround  the  uppe^  lake,  and! 
surr<)ubif  the  lower' lake,  except  a  small  por- 
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tlon  of  its  (Jntlet.  /^ire  fe  ft  flowing  Stream' 
from-the  ui/pef'td'tlie  lowfei' laie  dttrfng  tbk 
rainy  season  of  the  year,;  but  no  Watier  flows 
tberelii  daring 'the  suniluer  months^  'A  smiu 
stream  of  water  flows '  froiil 't^'e'la'gocfn  to 
the'  Appellants'  sawmill.  The  purpose  ot  the 
upper  dkm  ts  to. use  the  bed  o£  tlig'^Iake ' f or 
a  storage  reservoir  during'  the  rainy  season: 
la  the  summer  season  the  flood  water'  Is' 
released,  thiis  permitting'  It  to  flow  Wto  the 
lower  lake  iai  lagooii  .as  needed  for  th6  op- 
eration of  the  appellants'  mllL  The  purpose 
of  the  tower  da!m  is  to  raise  tbe  level, of  the 
waiter  In  the  low^r  lake,  to  be  'diverted  dnd 
used  at  the'  miU  for  power ',ptirpo6ea.'  The 
maintenance 'pf  these  datus.  operates  ^o  flood 
the  bottom  land  owned  liy  the  respondents. 
Tii^  appellatits  ftssert  the  right  to  maintain' 
eacli'  of  these  dams  at  their  preseiit  level, 
contending  that  their  predecessors  in  title 
built  the  dams  and  the  mill  and  appropriat- 
ed the  water  for  power  purposes  in  1883  or' 
1884,  when  all  the  land  surrounding  'the' 
lakes  was  public  land  o'f  the  United  States; 
auid  that  they  have  since  used  the  water  by 
a  gravity  flow  for  jpower  purpotes.'  The 
court, found  that  th^.upp«r  dam  was  entlr^ 
ly  removed  in  1892  or  1893;  that  In  the  win- 
ter season  of  each  year  since  Its  removal 
the  appellants  have  thrown  into  the  bottom 
of  tba-  outlet  of  the  lake  soi^e  {ideces<  of  wpoi 
a^d'  rDc)(  to  a  height  of;,  12  to  29  lncbe% 
thereby  ralsin.g  tMe  wt^ter  of  the  lake  to  a^ 
like  height;,  that.guoh  work  wpuid.  require 
fr^m  15  minutes  -  to.  a  half  hour;  that  they 
wtrtiM  remote  the  obstmctlon  in  April  op 
May  of  each  ye^r;  and  that  neither,  fhe  ie- 
spondenta  nor  their  predecessors  In  tjile, 
kdew  of  this  otmtmetlon.  ThO'  eoovt'  also 
fcilind  tliat  ttie  mbuth  of  the  lake  wds  other- 
wise:, unobstructed  after  the  removal  of  the 
dam  in  1892  or  1898,  until  ^e  coostructioa 
of  ttie  present  dam  In  November,  1909;  ex^^ 
cf pt  that  a,  dam  was  maintained  by  the  ap- 
pellants' )es8|^  for  about. four  moijtbs  In, 
1907,  in  accordance  with  an  agreement  be-i 
t^^een  them  and  the  respondents.  The  qquft 
also,  found,  I^th  as  a  matter,  of  .fact  and 
law,  that  the  respondents  had  been  in  tlie 
opep,  exclusive,  notorious,  and  adverse  pos- 
session of  the  ujwer  lake  and  its  outlet,  and 
the  land  through  which  the  outlet  ^ows,  and, 
the  land  bordering  upon  the  lake,  for  more 
than  12  years  prior  to  the  commencement 
of  the  action.  The  present  dam  was  coti- 
atructed  In  November,  1909,  and  the  sfctlon 
was  commenced  in  March,  1910.  Tht<  tourt 
fonnd  further  that  In  the.  fall  ot,  UB07  the 
appeUaqts,  without  right,  raised,'  the  lower 
dam  4^  iitches  higher  tbao  i|:  had  thereto: 
fore  tx^n  .  maintained,  thereby  raising  the 
water,  in  the.  lagoon  and  lake  to  a  cprres- 
pondlBg,  lev«l,  and  flooding  the  resppnd^ts' 
lend.  A  decree  was  entered,  which  provid- 
es that- ft  ^aandat(»'y  injunction,  sball  issue, 
requiring  the  appellants. to  remove  six  .Inch- 


es from'the- tbp 'of 'tEi*  low^'dam,  ind 're-  • 
'quiring 'iihem  to  remdvfether  upp«r  dam,  so 
as  to  restore  tfaifr  outlet' of  the  lake' to  ita 
natural  coiadltibh.'  'This  appekl  followed. 

The  findings  are'-amply  "stt^ptirted  by  the 
'eyldWice,  '  Indeed,  'Wetiiini  that  tbe  court 
might  have  gotae  farther  and  found  from  the 
evidence  ttat  froin  '1892'  to  1909  there  had 
been  no  otetructlon  at  tbe  outlet  of  the  up- 
pei^' lake;  except  for  a  ^prt  time  in  190T, 
when  the  respondents  consented  to  a  tem- 
porary Ihterruptlon  of  the  aatiiral  flow  oif 
the  water  at  that  polat  Assuminlr  that  the 
appellanta'  predecessors' in  title  acquired  tho 
right  to  obstruct  the  outlet  of' tbe  lake'  by -a 
prior  a^pt^prlatlou,  and  that  this  right  pass- 
ed to'  the  appellants,  as  they  contend,  wft  are 
of  the  Opinion  that  the  right  kM  been'  lost 
:by  disseisin,  and  by  t&e ''adverse,  piesdessrlon 
of  the  respondents  and  their  grantorti  for  tiie 
Statutory  period.  The  court  rightfully  foopd 
that  the  respondents  and  their  predecessors 
In  title  had  been  iir  the  open,  ex<Atislve,  no- 
torious, and  adverse  possession 'of'tfae  sbores 
of  the  upperltike  and' its '  outlet  formore 
than  10  years  whe'n  th6  'dam  "was  constructed 
Iii  1909.  The  mere' fact  ttiat  the  appellants 
on'ce  each  year  in  the  rainy  season,' without 
the  knowledge  of  the  respondents  or  their 
gratto'rs — atid  they  admit  that'  tiiey  had  no 
knowledge'  thereof— threw  a  few  pieces  of 
wood  and 'a  few  stones  into  fhe  iiarrow  bed  ' 
of  the  outlet  of  the  lake,  ahd  restored  them 
in  April  or  May  thereafter,  did  not  inter- 
rupt the  rubhing  of  the  statute.  The  remov- 
al of  the  dam  in  1892  operated  as  a  dlspos- 
se^^loti  of  the  skiipeUatits; '  and  a'  re-entry,  to 
be  effective,  had  to '  be  of  such  a  character 
as'  to  Impart  notice  to  those  asserting' a  hos-  • 
tllti  right.  *When  a  party  is '  once  dlspb*-" 
sesaed,  jt  te'not  every  entry  upon'  the  prem- 
ises, v^tthdnt  permission,'  that  wobld  disttarb' 
the  adverse  possession.  Sd  may  tread  upon' 
his  own  sdll;  and  still  be 'As  mudh'out  of 
possession  of  it  there  as  elsewhere.  An  en- 
try, to  defeat  a  subsisting,  aetnal  possession, 
must  be  with  the  actual  Intention  of  takinjr 
possession.  This  Intention  must  be  saftdent- 
ly  indicated  by  words'  or  acts,  by  express 
declaration,  or 'by'eierdse  of  acts  of  owner- 
ship inconslsteiit  'with  a  subordinate  char- 
acter. Occaisional''or  temporary  intrdsloha 
upon  the  latid  *iH  not  be  sufBclent  to  in- 
terrupt the  running '6f  tbe  statute:  Tbe  acts' 
should  be  ot>en  and  nbtorious,;  and  conttnne 
u'nbroken  for  a  sufflclent  time  to  give  notice' 
to  the  person  Interested  that  a  claim  of  right' 
i8i  intended  by  them."  1  Cyc:  pp.  1010,  1011. 
snbds.  (b)  and  (c).  See,  al».  Moor*  ▼.• 
Brownfleld,  7  'Wash.  23,  84'I»ac."l99.  Th* 
record  is  barren  of  evidence  of 'such  a  re- 
entry. 

The  decree  Is  affirmed. 

.    •■  .'.'    • 

C:^AD\nCK,  PABKEI^,  and  CllOW,  XT., 
concutl 
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^^  'XmtrB^ta.  at  BaL  CMe,  |  8288,  provld- 
tec  Uataor  panon  wbo  kUall  mU,  (Iw  away* 
diwoae  ot^OT  iiart«f  IntoxicatingJiquoT  t*  «|i^ 
Indian  «h«al  he  smlty  oi;  a  feJoiiy,  one  who,  aa 
an  ak«nt  of  ati  Indian,  procuMi  intoxlcadng 
Xqnor  for  raeh  3n4iAa  Is  guUty  of' a  felony. 

[Ed.  Net«.— For  Mher  eases,  see  Indinui, 
Omt  Dim.  i  60;  Dae.  Dig.  t  8«.*1 

'*'  Deputment  1.  Afivetlfioin  Snpenloc Ositft, 
Snolionilab  Oomi^.;  W..  W.  BItck,  Jaige. ": 
Jota  R.  Bea»,irtm  cbarged  wUlLtke  crtnia 
•C  dlBpoeizig  of  aplMtiuraa  llqadv  to  an  Ia>' 
disai|<ajul  fMm  an  oidar  ■oatabiliiC'a-deinBr- 
nr."to::tlu  -iafantation  tk«  BOite  aptfeala; 
BeMneO.:--  t,.   ..     ■,<  ■ ;,.  .   .^._. 

Bilpi'ie,'  fteO,  or 'Everett,  tor  the  l^te. 

'  P^i^KBR, ,  J.  The  defendant  wag  .Charg- 
•a,  •  bjr  Information  filed  in.  ..ttie.  superior 
court,  with  the  crime  of  disposing  of  aplrttu- 
ona  Hquot  to  ian  rndlan.  The  only  language 
of  the  Infbrmatlbii  requiring  our  attention  Is 
the  following;  "On  or  about  t|ie  Jltji  dajr  of 
JaAuiry.'iaiB.  in  the  cbun^  of 'Snohomish, 
■tate  of  t^asmngt<Jn,'lhen  and  there  being, 
tlie  stild  aefendafltjTro^n.li:  Reese,  did  nn- 
lawftniy,  and  ^rtthi  inon^  delivered  to  hUn 
and  furnished  hlpi  fbr  siiOh  purpose  by  (jne 
Joseph  Shelton,  an  liidlan,  •  •  •  pur- 
chase of  and  procure  from  and  of  some  per- 
son or  persons  unknown  to  j'our  informant 
*i>lrittioitt  llquof,  to  wit,  whisky,  for  salil 
Joseph  8helt<th,' aforesaid,  And  did  theii  and 
tbere  dilfyer  -to  and  surrender  Into  the'  cus- 
tody aild  possession  of  said  Joseph  Sheltonj 
aiforesald;  sneh  splritno.us  liquor."  The  Se- 
fendatat  demnnpea  tip'  tll'e  Information  on  the 
icround  that'tt  does  not  state  facts  constl- 
ttttfng  k  crime.'  Ttlie  trial  court  sustained  the 
demnrret  ibd  discharged' the  defendant,  and 
tberetipon  the  stftte  appealed  to  this  court. 

The  law  claimed  by  the  prosecutlig  attor- 
ney to  haye  been  violated  by  the  acts  of  the 
deferidant  as  alleged  In  the  Information,  Is 
fotriid  In'SfeCtlon  6268,  Eem.  &  Bal.  Code, 
the  provisions  of  Whfdtt,  so  tar  as  necessary 
for  us  to  notice  thed,  are  as  follows;  "Any 
poson'-who  shall  sell,  p.'vk  away,  dispose 
of,  exchange  or  barter  any  malt,  spirituous 
or  Tlhous  Hquot  of  any  Mnd '  •  •  •  'to'  an 
Indian,  shAU  be  guilty  of  a  fel6ny  a^^^ran- 
fshed  therefor,"  fete.  Recitals' in  the  ordet 
of  the  trial  court,  sustaining  the  demurred 
snd  discharging  the  defendant,  Indicate  that 
tfta  only  question  there  raised 'was  as  to  the 
meablng  of  the  words  "dlsposfc  of,"  as  used 
in  the  law.  That  is,  'whether  or  not  the  acts 
barged  by  the  Information  as  being  com- 
toitted"  br  the  def^^dant  are  within  Qi*  mean- 
ing 'of  those  wordff,  as  Used  In  tte  law.  This 
ia  als6  the  otaly  question  presented  l>er& 


?63 


■  tt  is  ,manlfe«t  tijat  the  j>?5P(}se  of  ihia  lfiW| 
ia  to  preveBt  Indians  from  acqoirinjc  ilntoxil^ 
catfog  liquor.  If  it  may  be  avoided  in  th» 
manner  the  defendant  Is  here  chatted  wittt; 
aiding  the  Indian  ,ln  acqniring  4i^t^catii]jt^ 
liquor,  then  the  enactment  of  the  lav  wa* 
a  mere  waste  of  words.  It  woiddifle^nthat 
When  the  XeglsIatnrte'Tise*  «ttr -words'  "^11,'' 
"give  away,"  '^dispose  of,"  fetchange,*^  find 
"barter,"  practically  evfery  Imaginable '  metbr 
6d  of  an  Indian  acquiring  Intoxicating '  Uq^ 
uor  was  described.  If  the  allegations  o;r  thla 
Information  are  true,  then  the  defenffaiit 
was  the  direct,  Voluntary  Instrument  of  tb^ 
disposition  of  ae  Ufluor  to  the  Indlanl'  BvM 
assuming  that  tfie  deffeadant  was  Ih*  mtire 
agenV  of  the  Indian,  and  that  -the  person 
fienyr^hom  he  pnrchiitwA  tb*  lifoof^wtlii  tJia 
Indian's  money  had  knowledge  of  th«  yiyw 
of  thfi.purd^se,  yet  the  defendant, *oij[vtfed 
Iiossewlon  and  control  over  tlie  Uquo'r,'  aoi^ 
this  pos^slon  and  control  he  transferred  t9 
tbQ  Indian.  Surely  by.  that  act  he  disp6ge4 
<^  the,  liquor.  Tfpe  be  did  not  "sell"  or 
"jiy^  away"  the  liquor;  but  tlie  vefy  fact 
that -the  Legislature  used  the  words  ''dl^pos^ 
qfi"  In  a^ditibn  to  iTfetf;'  aM  "give  away," 
shows  the  Intent  of  "the  Leglalattire  •  to '  Ih- 
Cludf^-eTCia^  possible  subterfu^fe  by  w^cha'd 
Indian,  mlpht  acquire  llqpor  through  the 
yoluntaryf.act  of  another.  Thla  view  fliids 
support  In  14  C^a  616,  and  cases  thiertf'  dtedl 
-  The  ^udgpent  of  the  6u|)erior' Oourt  to  r»- 

^e^i..  '.'].':', .7  ■■<"'.■:■''■':■'  '  u'-'^,[ 
(SOSBitiiiAzn/trroK,  tad  GROW,  ja.  ttHS' 

,«».••'••  •  •    •■       ■  -  ■■•  ■.  .  ■  ■-. 

on*  or  tt(LLTAia».  BOAW)'0«    • 

■  -      xsOM'its  or  sPi^Kiom'    ■ 

(iSupiiette  GOttrt  of  W-aslMfctMi."  Wl9'^'> 

'■■■'■■  ■  1&12.)'.  •■iii".;q  li  .,  ,  ;,i.i! 

1.  ISutohmm  (I  48*>i~Eiaanott  FBaoimtmw 

SrATOOMi ..  ■■.'■'. 

.  ..  .Laws  J890,  c.  7,  I  110  (Biem.  &  BaL  Coda, 
i  7Bf78),  which  was  part  of  an  act  entitled  "Ah 
act  to  'provide  for  the  ovganizatien,  elhsaHIca- 


gen- 
eral election  lawi^,  atad  that  the  "elty- cotmdl 
Shan  give  'aolic«  of  each  alecttat,:  aaid  ttatf 


be  boara  of  eoMtv  eomxolasi^Mte  ahall  divide 
tha.  (tounties.intojelection,pi«ciactii,  eaicept  that 
m  citiea  of  the  .first  .class  sach  .duties  sball 
be  performed  by  the  citv  co^ilcll.  Mtlt,  thkt 
th*  power  given  to  tl*  cfty  cootacil «  dOes  of 
the  third  class  'applisdi  onqr  tovnnihicipal  «le^ 
tioQs,  and  did  not  Umlt  Ujf  pcoTisions  o<  t^ 
later  general  statutp. 

[Ed.  Note,— For  othtf  cases,  see  SHectlon* 
Cent.  Dig.  J  42;  l)*e  Wg.  |  4a»J  •  ■ 

2.  Appeal  AitD  EsiioB  (I  8^*)^l>RicBiiaiTA- 

TION— Moot- QUMTIORS.-'  ■  ,    J. 

,  .  Za.an.  actiion  by  a  icttjiOf  ^tfae  t^ird  olaaa 
to  annul  the  action  ot  the  county .  commissiQiv 
ers  in  esCsbllsbing  election  predncta  wiyiln  its 
corporate   borders,  'where   the   ooiUii^ssibDerB 
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bud  that  power  with  respect  to  general  elec- 
ttoD*  on\9,  the  qneetion  of  whether  the  city 
govncU  might  fix  auch  precinots  for  municipal 
•I«ctiona.i«..moot,  aod  need  not  be  determined; 
(he  commissioners  having  no  interest  in  the 
power  of  the  citjr  council  to  control  monidpal 
•lectioaa. 

[Bd.  Noter-^For  «ther  caMS,  tee  Appeal  and 
■nror.  Cutt,  Sitr  U  8331-3341  i  Dec  Dig.  f 
843,*1.,       :  .. 

Dep&rtmeDt  L  Appeal  from  Siip^rior 
Court,  Spokane  County ;  C.  F.  Miller,  Judge. 

Action  by  the  City  of  Hillyard  against  tbe 
Poard  of  County  QommlsslonerB  of  Spoluine 
Countr.  'From  a  Judgment  for  defendant, 
plalntifC  appeals.    Affirmed,  with  directions. 

I  Onioa.  P.  F«rry  and  Gbas.  W.  Gillespie,  botli 
of  Hillyard,  for  appeUant.  John  I*.  WUey 
•nd.O.  J.  8aTUI«k  kotb  of  Spoltanek  for  z»- 
■poqdeat  . 

-  PARKEB,  J.  The  plaintiff  Is  a  city  Of 
the  third  class,  situated  In  Spokane  county. 
It  seeks  to  have  atmuUed  and  declared  void 
the  action  of  the  county  commisBioners  of  that 
county,  establishing  election  precincts  with- 
in Its  corporate  boundaries.  From  a  Judg- 
ment of  the  superior  court  In  faror  <tf  the 
▼alldlty  of  the  action  of  the  county  commis- 
sioners, the  dty  has  appealed. 
'  (1]  ^0  cause  was  an  agreed  Case  in  the 
■uperior  court.  On  Norember  11,  1910,  the 
«ounty  commissioners  established  election 
precincts  within  the  boundaries  of  the  dty, 
acting  under  the  provisions  of  Laws  of  1907, 
p.  241  (section  4798,  Bem.  ft  BaL  Code),  priy- 
vtUmi,  iaijMmK  other  thing*,  m  XoUews:  The 
board  of  county  commissioners  of  each  couii' 
ty  In  the  state  shall,  at  th^  first  session 
(after  the  taking  effect  of  this  act,  divide 
theM*  :rerBipeattTe  cenoties  late  election  pre- 
cincts, and  eetabllah  the  boundaries  of  the 
same.  Such  board  of  commissioners  shall 
diHlgBi»<9  oja*  fotlng  place  In  each  prednct 
and  each  precinct  shall  contain  two  hundred 
•and  fifty  tieetors  or  less,  based  on  the  nnoi- 
ber  of  votes  cast  at  U^e  last  general  election ; 
'but  ,no  precinct  shall  contain  more  than 
three  hundred  electors.  If  at  any  election 
teieafter  three  hundred  or  more  votes  shall 
be  cast  at  any  voting  place,  it  shall  be  the 
duty  p'  the  Inspector  In  such  precinct  to  re- 
Itort  the  same  to  the  board  of  connlgr  eom- 
mlssloners,  who  shall,  at  their  next  regular 
meetingt  divide  such  prednct  as  nearly  as 
possible  so  that  the  new  precincts  formed 
thereof  shall  each  contain  two  hundred  and 
fifty  electors,  as  nearly  as  practicable:  Pro- 
vided, that  In  dtlea  of  the  first  daaa,  the 
duties  herdn  conferred  upon  the  county  com- 
missioners shall  be  performed  by  the  dty 
council  of  such  dty;  and  reports  of  In- 
hpectors  herein  provided  for  shall  be  made  to 
such  city  council."  Thds  was  enacted  as  an 
amendment  to  the  general  law  regulating 
▼otlnc  at  state  and  other  elections  (Laws  of 
1890,  p.  400) ;  the  only  diange  being  the  add- 
ing of  the  proviso  relating  to  dties  of  the 


'first  dass.  The  original  act  made  noexcei>-' 
tion,  in  terms;  as  to  th6  establishing  of  elec- 
tion predncCs  by  the  conuuissloners  in  dti6s 
or  ^towus.  In  Janukry  and  July,  1911,  the. 
d^  passed  ordinances  establishing  election 
predncts  within  the.  dty,  the  boundaries  of 
which  precincts .  did  not  conforro'  to  thosai 
theretofore  established  by  the  county  com- 
missioners. In, the  passage  of  those  ordi- 
nances, the.  dty  acted  under,  the  powers  cent, 
f erred  by  the  general  law  provldlat^for  the 
organizatioa  and  government  of  muHicliial' 
corporations  (Laws  of  1890,  pp.  131-215), 
which'  provides,  among  <itlibr  things  relating 
to  dtlea  of  the.  third  dass,  as  follows)  "AU 
elections  in  such  dty  shall  be  hdd  In  accord- 
ance with  the  general  election  laws  of  the> 
state,  JM  flar  as  the  same  may  be  nuideap* 
pUcable,  and  na.  person  shall  he  cntitMd  to 
vote  at  such  election  unless  he  shall  be  a 
qualified  ^lector  of  t^ecoopty  aipd  ahall  have 
resided  In  such 'dty  for  at  least  thirty  days 
next  preceding  such  election.  Xhe  dty  xsim- 
dl  shall  give  such  notice  of  each  election  as 
may  be  prescribed  by  ordinance,  shall  appoint 
boards  of  election  and  fix  their  compensa- 
tion, and  establish  election  precincts  and 
tMlIlng  places,  and  may  change  tbeisai^e: 
Provided,  that  no  part  of  any  ^ard  less 
than  the  whole  thereof  shall  be  attached  to 
any  other  ward'  or  part  thereof  In  forming 
election  predncts."  Laws  of  1890),  p.  181.  i 
110;  Bem.  ft  Bal.  pode,  i  7678. 
.  tt  Is  contended  by  counsel  for  the  dty  tliat 
the  law  last  above  quoted,  conferring  power 
upon  its  coundl  to  .establish  electioif  pre- 
dncts. within  tfyfi  9lty,  la  a  qpecial  law.  Iq 
so  far  aa  It  relates  to  elections;  and  that 
it  is  therefore  not  repealed  or  Its  f^r(»  ia 
any  way  Impaired  by  the  general;  election 
law  or  amendment  thereto,  above  quoted^ 
notwithstanding  such .  amendment  was  sub- 
sequently enacted.  If  the  law  givins  the 
city  the  power  to  establish  election  pre: 
dncts  pnrporte4  to  give  power  to  establish 
such  predncts  for  the  purpose  of  state  and 
county  elections,  as  well  as  for  muiUdpal 
elections,  there  would  be  a  conflict  In  these 
laws  calling  for  our  decision  thereon  In  this 
case:  'We  are  of  the  opinion,  however,  that 
the  power  given  to  the  dty  council  has  no 
relation  to  any  elections  save  munidpal  elec- 
tions. The  act  in  which  the  power  Is  found 
Is  oititied  "An  act  providing  for  the  organ- 
ization, dasslflcation,  incorporation  and  gov- 
ernment of  munidpal  corporations,  and  de- 
daring  an  emergency."  Laws  of  1890,  p. 
131. 

We  need  not  now  determine  the  sufficiency 
of  this  tiUe  to  support  some  provision  whidi 
might  have  been  made  In  the  body  of  the  act 
relating  to  general  state  or  county  elections; 
but  we  notice  the  words  of  the  title  aa 
throwing  light  upon  the  meaning  of,  section 
110,  above  quoted,  and  as  Indicating  that 
the  election  precincts  which  the  council  la 


tjffg  otlwr  easts  set  sant.t^pia  vHmsOpu  tjUHWUt  ia  Dee.  Pic  4k  Am..Olt,  K«g[-lf9,  flatlvil  RWr  Jadessa 
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there  given  power  to  establish  ate  precincts 
for  the  purpose  of  municipal  elections  only. 
Indeed,  we  think  this  is  the  meaning  of  th^t 
section  suggested  by  its  own  language,  aside 
from  the  language  of  the  title  and  apparent 
purpose  of  the  act  We  conclude  that  the 
action  of  the  county  commissioners  establish- 
ing election  precincts  within  the  city  was 
wltUn  their  power;  and  that  such  precincts 
thereby  became  the  legally  established  elec^ 
tion  precincts  for  the  purpose  of  state  and 
county  elections. 

[2]  Some  argument  is  made  by  counsel 
touching  the  question  of  whether  or  not  the 
establishing  of  the  election  precincts  by  the 
county  commissioners  is  binding,  upon  the 
city  for  the  purpose  of  its  monlcipal  elec- 
tion^.  Counsel  for  the  dty  seek  our  deci- 
sion upon  this  question,  .to  which  counsel 
for  the.  oommissionen  consent.  But  it  seems 
to  us  this  calls  for  oar  opinion  \)pon  a  moot 
guMtion  only.  We  d9  not  see  how  this 
could  become  a  subject  of  oonireversy  be- 
tween the  city  and,. county  commissioners. 
The  action  of  the  commlsaioners  can  be  given 
full  force  and  effect  as  to  state  end  county 
elections  in  any  event;  and  what  further 
Interest  the  commissieoers  have  in  the  mat- 
ter, we  are  not  able  to.  see.  Indeed,  there  Is 
nothing  in  this  record  showing  that  they  are 
demanding  mpre.  We  think  we  are  not  .call- 
ed upon  .to  determine  the  validity  of  the  city 
ocdinancee  establishing  jtiectlon  precincts, 
BX^«pi  in^so  far. as  such  onUnaaoea  Are 
claimed  to'  establish  sdck  precincts  for  the 
purpose  of  eleetlona  other  than  municipal. 
Wlaen  some  one  having  tha .  right  so  to  do 
challenges  the  validity  of  thofse  eudinancee. 
as  establleblng  election  precincts  for  purpos- 
es of  municipal  elections  by  scune  ppoceed- 
ing  in  the  courts,,  sutb  anestion  >rill  ^  eur 
tectalned. 

It  is  not  vepry  ><dc(ir.  frpin  th»  language  of 
the  judgment  whethes  or  net  tl^  trial  court 
intended  to  decide  that  the  ordinances  cre- 
ating the  election  precincts  are  invalid  ^s 
to  municipal  election,  and  the ;  action  of  the 
commissioners  is  valid  and  binding  as  to  mu- 
nicipal elections.  We  will  assume  that  that 
question  was  not  decided,  in  view  of  the  tAct 
that  It  would  be  a  moot  question  In  that 
court,  as  it  is  here.  Thus  construing  the 
judgment  of  the  trial  court,  we  ace  ot  the 
opinion  that  it  should  be  affirmed.  In  ot^ 
der,  however,  to  render  the  Jndpnent  certain 
and  free  from  seeming  to  decide  a  question 
not  properly  in  controversy,  we  direct  that 
the  Judgment  be  set  aside,  and  a  new  Judg- 
ment entered  in  conformity  with  the  views, 
bereln  expressed^  In  view  of  this  dSsposl 
tion  of  the  cause,  and  that  it  was  submitted 
as  an  agreed  case,  neither  party  will  re- 
cover cost  in  this  court. 

ELIilS,  CBADWIGK,   GOSB,   and  FULr 
liEKTON,  JJ.,  concur. 


FiHST  NAT.  :6anb:  of  GOLDFIELD  t. 

MURPHT.    (No.  1,885.) 
(Supreme  Court  of  Nevada.    July  13,,1912.> 

ATIACBMJEMT    <|    40*)— OBOCNDS-rSUMWHDIB  ' 

or  SKcauTT. 

Laws  1869,  c.  112,  t  123,  aa  amended  Vjf 
Laws  1907,  c  58,  authorizes  an  attachment  in  ■ 
an 'action  onsa  unaectned  oontract^  fertile  dl-  '• 
rest  payneftt  of  money,  and,  if :  so  ••cweA'  . 
when  such  security  has  been  rendeFod  nugato^.  . 
by  the  act  of  th^'  defendant.    In  an  action  on  a  ' 
note  secured  by  certain  stocl^  an  attacbttettt  ' 
was  issued  on  an  affidavit,  which,  after  setting 
out   the  malting  of  the  note   and  defendant's 
failure  to  pay  it,  recited  that  it  was  secured 
by  50,000  shkreS  of  stock  which  were  after-  '■ 
wards  surrendered  and  placed  in  escrow  by  de* 
fendant  and  rendered  nugatory.    Defendant  tepr 
plied  to  dissolve  the  writ  and  filed  affidavit  tltat 
plainUff  accepted   (he   stock  certificate  ai  se- 
curity for  the  note,  and  at  all  times  had  re- 
tained the  same  as' : such  security,  that  it- had 
never  been  surrendered,  and  was  still  held  ^s 
security  for  the  indebtedness.    Plaintiff,  in  op- 
position to  the  motion  to  dissolve,  alleged  that, 
after  the  certificate  was  delivered,  it  had  never  : 
been  traas<ecred  on  the  books  of  the  coaMjwayk'ii 
and  was   later   withdrawn  from  plaintiii  ana  . 
placed  in  escrow  under  an  agreement  for  sale; 
either  the  proceeds  oi  the  certifibate  to  be  re- 
turned to  plaintiff.     BtM, '  that  snch  escrow  ' 
agreement,  if  carried  out,- .would  ensbl*  plaja- 
tiff  to  deduct  the  f roc.eeaB  of  the  stock  from  , 
the  note  and  interest,  and  hence  it  did  not  ren- 
der the  security  nngatOit;  so  as  to  jnsti^  aa  ' 
attaclmient 

[Ha.  Note.-T-For  other  casep,  «ee  Attachment,  . 
.Cent.  Dig,  II  82r-l()6;   Dec.  Dli^  |  40.*}  , 

Appeal  frt>m'  Dtetrict  CMtltt,'  BsmaMdo  ' 
County;  Theron  SteVens,- Jdi3^. 

Action   by   the   First   National   Bank   of  ' 
Goldfleld  Sgalnst  3.  T.  Miirphy.     Ffom  ati  ' 
order    dissolving    an    iittAchment,    plaintiff 
'appealer.    Affirmed;  '  ■• 

Tbomyspn,  Mocehoose  &  Ibotageoa,  fev- , 
appellant.  Bphert  fj.  Hqbbard,  for  re8Pon4-.( 
•ent.  .  ■,  .  :    .  ,1 

NORGROSS,  J.  This  is  an  appeal  fKoA  an 
order  dissolving  an  attacbitaent  A<Hloa  was- ' 
brottght  by  the  appellant  against  the  atNrre- 
named  respondent  to  recover  upon  a  i«orals- 
sory  note.  At  the  time  the  complaint  vras 
filed  a  writ  of  attachment  was  issned,  based 
upon  an  affidavit,  which,  after  setting  out 
the  making  of  a  certain  promissory  note  and 
the  failure  of  the  defendant  to  pay  the  same, 
recited  "that  ttie  same  was  secured  by  50,- 
000  shares  of  stock,  which  were  afterwards 
surrendered  and  placed  in  escrow  by  said 
defendant,  and  rendered  nugfttot^." 

The  defendant  moved  to  dissolve  the  at-' 
tadnnent  upon  the  ground  of  insufficiency 
of  the  affidavit  upon  which  it  was  based,  and 
lu  support  of  the  motion  to  dissolve  also 
filed  an  affidavit  in  Which  he  alleged  the 
making  of  the  note  sited  upon  and  the  de- 
livery to  the  defendant  of  certificate  lio.  80 
of  the  Great  Western  Gold  Mining  *  Milling 
Company  for  60,000  shares  of  its  capital 
stock  as  security  for  the  payment  of  the 
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amount  specified  in  the  Bote;  that  the  plain- 
tiff accept^  such  certl&qate  pf. stock.. as  se- 
curity for  the  payment, cif  said  note;  that  at 
all  times  since  the  Indorsement  and  delivery 
of  said  certificate  of  stock  ithe  said  plaintiff 
bas  held  and  retained  the  same  as  sach  se-' 
cority;  that  said  certificate  has  never  at 
any  time  been  surrendered  to.  or  otherwise 
delivered  to  d^endant  by  the  plaintiff  or  by 
a^  One  else;  that,  at  the  time  <*  the  Issu- 
a^  of  satd  Vrlt  of  attach^bt,  said  certifi- 
cate of  stock  was  so  held  aa  security  for  tbe 
payment  of  said '  Indebtedness,  and  for  no 
oQifef  purpose;  that"  th6  aflSdaylt  on  attach- 
ment Is  faliieand  untrue:  lil,  so  far,, as  .It 
states  or.  pretends  to  state  that  said  stock 
was  ever  suf rendered  to  -the'  defendant  or 
Unit  said  security  ^as  e^ei! 'rendered  qusa- 

!In  opposltioo  to-  the  iinoti<m  to  dlssolvev  aa 
affidavit  on  behalf  of  the  pjalntlff,  itiade^by 
the  cashier  of  the  bank,  among  oth6r  things, 
redtev.:  "That  to  secura^tbe  payment  of  said 
note^  tile  said  flef^dant  delivered  to  platn- 
tilr, Stock. certificate. No.  80,  sho wing  that  de- 
fendant was  tbe  owncn  of  5Q,0(k>  shares  of 
tbe  capital  stodi  of  the  Great  Western  Gold 
Minyg  A;  Milling  Oonipany.  !Riat  no  traii»- 
fe^.Qjt  the  Btocik  r^preselit^  "by  said  pertlfl- 
ci^  waa  made.  tO:  thia  sialntiff  upon  the 
books  of  said  mining  company,  or  otherwise, 
exdept  as  ahore  set  for^b.'  That  on  oraboat 
the  12th  day  of  ihine,  1909, 'said  defendant 
w^tl)di^w.,a^ld,C|9|:tlficfit4,N0(  8|(X,(n>n)  plain- 
tiff as  such  security,  aj^A,  p}ftce4  tl),*;same  In 
eflt^ow.. ,  -"Pi^t.  sal4'  c'e^t^Afiate  of  stock,  and 
tlve.  stqf:k  represeo^  .by  .^e  aa^ue  was  b7 
agpef^nvej^t  of  said, defendant. placed,  in  aaid 
escrow  by  agreement  with  od«.  S.  p.  Brady 
by  the  terms  of  which  said  JBrady  was  to 
ptfjrcwtaltf  Specified  ttiriis  of  rijoney'for  tbe 
use'  of  dtsfehdant  and  otheirs,^  and  upoli  such' 
payments  said  stock  was  to  be  delivered  to 
said  S.  H.  Brady.  But  In  case  said  pey- 
meiiti  we^e  sot  made  tbon  «Bljd  «acrow  di- 
rected aa  follows:  'In.  case, any  of  .the^abovei 
payiaeats  are  not  promptly  paid,  the  oen- 
tenta.are  to  be  returned  to  the  grantQra,  on 
deqiand,  within  30  days  i  of  sucii  def  anljt,  vpra 
tl^  payinent  of:.cbargea,,And  the  baok'a  rer 
sppasibliity  foe  the  gustody  .hereof  eeaaee  at 
tbKt'Qxpiratlon  of.Baid  30  days.  No  asaigu- 
ment  or. transfer  of  this  escrow  can  be.nwde, 
but  contents  nwy:.be  wUJidrawn  byi-mntual 
coiiBait!  .^hat  ivttbe  tinje  said  oertificate. 
No.  80  ,waa-, traced,  In  said i  escrow  the.  aald. 
defendant  deliyered  to.plp.tntJff  the  following 
ocd^r,  to  wit:  '.CkUdfield,  Nevada,  June  11, 
1909.  Fb-at  ,Nak  Ba^.  Ooldfield,  NarAda-n 
D^r  sir:  I  hereby,  autboriae '  you  to  deduf^: 
such  sunvs.  of  n\oney  from  a  certain  escrow 
betwemi  S.  H., Brady  and  J<.T.  Murphy  .et 
aL  as  p(iay  be  oomlng  to  me  for  my  propor- 
tion of  same  to  tbe.  extt»itiOt  six  tbousand 


dollars  and  interest,  the  amount  of  a  certain 
note  whldh.  T  oflre'to  you.  'Tours  truly,  John  ' 
T.  Murphy.*  That  said  Brady  did  not  make 
the  payments  specified  in  told  agreement  or 
option,  and,  said  certificate  No.  80  stlU  re- 
mains hi  said  esci^w." . 

The  ground  upon  which '  the  'attachment 
wa&  based  Is  the  first  cause  specified  in  sec- 
tion 'l23  of  the  old,  practice  act  (Laws  1889, 
c.  112),  as  amended  (Stats.  190t,  p.  105), 
which  recites:  "In  an  action 'upon  a  Judg- 
ment or ■  upon  a  cofitHict, '  erpressed  or  im- 
plied, for  the  direct  payment  of  money,  which 
Is  not  secui^  by''mb'rtgage,  li^ii  or  pledge 
upon  real  or'  t)ersonal  pfoperty,  slttiated  or 
being  In  this  state,  and  if  'so  secured  when 
such,  security'  has  been  rendered  nugatory 
by.  the  act  of  the  defendant"  Section  124  of 
thfe  same  act  provided':  "'The  clerk  of  the 
court  shin  issue  tWe  Writ;  of  attachment  upon 
receiving  diih  firing,  an  affidavit  by  or  oh  be- 
half of  the  ifialhtifl'  showing  thri  nature  of 
the  plabit^s  clalni,  that  same  4sr  Just;  the 
amount' whlcfr  tHe'ttfflant 'b^li^es  the  plain- 
tiff is  entitled  to  •rtcovfeW'and  the  existence 
of  any  <nie't>f  the  grounds' foi^'an  attachni^t 
entifeeratcd  In  tHe  ptecedlilg  Section." 

Considering  •  the  'affidavit  on'  attachment 
alone,  it'docs  hot  spedflcally  alKge  that  the 
note  siied  '^pon  was  'not  at  the  llm6  the  suit ' 
was  inetituted' seebred  b:^  mortgage,'  lien,  or 
ple^fe.' "Bo  far  aa  atP^rs  froth' tbe -ttffidanrit, 
the  note'  may  baVe  been  other^se  'secured 
than  by  the  fltock'' certificate  described.  If 
we  (tonRlder  the' aflldatlt  as  Uieglng 'tiie  giv- 
ing of'  isecurlty  yblcb  ■  has'  subsequehtly ■  been 
rehdered  nugatxw^'^  act  of  the'  defendant, 
it  falls  in  thi8'reBpe(>t  to  comply  wltti  tlie ' 
re4uii«ment)9 'Of  the'  stattrte.  'If  the  placing 
of  the'  stock  oettlflcate  in  eaciow  rendered 
th^''8c!Ctt)Ht!r  nn^tory,  tbe' piaintiir  was  as 
mn(9i  the' eaa«4  -thereof  as  tbe'  deftedant, 
for  the  plaintiff,  holding  the  certificate  Of 
stock -as  a  pledge-,-  badto  consitot  to  any 
mOdlflcatieti  Of  Ibe'Whdttlons'of  Its  aecnrtty. 

When  We  cbiiaider 'tU^  Bffldavlfe  in  support 
of  and  to' opposition 'to  the  motion  to  dis- 
solve,''It  leanhot  be  isaid,  we  think,  that  the 
se«arlty  originally  gl««ii  Vas  bver  rendered 
nugatory  by  act  r)f  the  defendant.  Plaintiff 
contiuued  %o  hold  pos^eisbn  of  the  stodc  cer^ 
tlficate  "indeif  the  etecrow' agreement,  Wblteb 
agreement,  if  carried  out,  'WOuld  enable  tbe 
plalnttt  to  deduct-  the  amount  of  Its  note 
with  'Sk;crned  Isterest  <and-  costs  from  the 
payments  paid  in  accordance  -  with  the  es- 
crow agreement/  ■ 'If  the  escrow  agreement 
was  not'carrIM  OQt;  the  plaintiff  SHll  held 
tbe  stock  'CeotlficRte  as  security  t&t  the  pay- 
ment of  the  note.  '     ' 

The  order 'aplieated  froiii  Is'atitrmed. 

•SWEBNBTt  O.  J.,  and  TALBOT,  J.,  con- 
cur. ■  >■ 
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WW^o.  IPKD,  ..;  .  ,1,,,  ,;.r.;,|>.,   •!_t  i"     .■!     •.., 
(Supreme  Gonrt  (if.,Wjqni^iic>..  J[an«A8>  1S13.) 

1.  BLXOTIOK*    (i.<&ifj|-N&HOBaAIIIZB»  OociT': 

C6mpL  St,:  ISIO,  f  mm;  authorize'i  tjie 
«emiiilMlcnkirs''at)t>bmted''to  orgaiiiEe  a  btvf 
evwity  to  dppoiutitt'clefk  and' to  hold  «  apeci^ 
flecti<w.  en  .ttft.oiMatioa  of  lUyiaion  frpia  tb« 
old  county, '  bnt  providpa  tha^,  audi  election 
may  be  held  coincident 'yrlth  the  jgeneral  elec- 
tion. 8«ctioB  lose  'provider  that,  in  <lie  '•▼eat 
•f  ■  faTonbla  vate,  the''^tazi.e<  tbeaooatr 
•hall  at  th«  i^xt  lefMra}  QVecUoib :  ««<  at  tkif: 
■ame  election  if.  tpe  ape<VAl  elecuon  If  -  held 
coincident  with  the  ge^iferal  el^ction,  vote  for 
atete,  diitrict,  and  UMa^  ■  bfflieii.  Sebtion 
10&7  aathoriaea  ■■  the  oargMiiiartoa  comntiaaioft/ 
•ra  and  clerk  t<»  perform  aU.dntiaa  Roaoiected 
irith  aqch  election  imposed  by  law  on  pouq- 
ty  commisaionera  and  cohnty  cler^a  lii  or-' 
Kanlaed  <x>antlea  ami  to '  cainraaa  ■  th«  retdnir 
and  declare  tha  teaidt  iiSoM,  that  abac*  oom- 
miaaioaeff  arje. appointed  tp'pjg^^a  th«  conn-, 
ty,  and  it  ia  not  fplly  orgaituzed' until  offlcera 
are  elected,  and  ainde  aectioii  1000  when  orig- 
iaialy  anteted  aa  aectionr  9,-  tann  1^96,  «.  £1, 
prondad  for  aa  eleotianot  ofB«e(s  in  tka  new 
county  at  tb«  (eneral  election  followias  the 
appointment  of  the  commissionera,  and  con- 
tained no  pf oyiaton  concerning  a  apeclal '  elec-' 
tten,  -Mid  liaa  been  ehaaiced  only  by  the  'ad>i 
dition  by  Lawa  1900^  c  76t,  |  3,  of  the  pro- 
Tiaion  that,  when  the  speciaji  election  ia .  held 
coincident  with  the  general  electidn,  the  elec- 
tion of  offieefa  afaaJl  be  hMd'at  the  aame  tline, 
the  previaian  of  aection  1057  tbt  the  conduct 
of  "auch  election"  by  tl)«  i  orgaaixatioia  com- 
missionera and  clerk  doe^  not  re{er .  only  to 
the  special'  electiob,  bot  to  the  election'  it 
which  atate.'diatrlbt/'siid'tither  effieeFJi  tie  Voi 
bar  elected.  ■■■!  ••.:  oj  •..••■  ,     ■•■■■.,i 

(Ed.  Note.-'For '  other:  caatai.«ee  JUeed^na, 
CenV  pig.  f,.51;    Dec.  Djg,  I  54.*,:.      ,     ;,   , 

For  other  definitions,  gee  Words  and  PhrM- 
ea,  ToL  7,  pp.  ffpXlhm54;    W.  8,  p.  7808.r 

2.  EncTjoNs    (I   ■■^7* J— Statuteb  '  (J    'SB*)— 
VvonaknitifD  Cbtrfmfcs— EuitiTiows-^^-STAf- 

XnOJCT    PK0V(8ltfMff-u.  StUtXAI.   LE(}I8XJ.TI0ir. 

.<ne  prarisiutt 'Of  lK»r8Ll911,  is.  7,  ;|  8, 
that  until  the  county,  ,of  J^la^te  thereiiji  created 
shall  liave  selected  officers  who  shall  have  duly 
qualified,  tneh-  portion  of  the  county  aa  waa 
pteylonBiy  a  past  'ef  abocber '  couiaty  ahaU  be 
attached  tio  that  conqty  for  ji4di«iaJ,,;ceyenDe, 
and  electiTa  purposes,,  merely  continues  that 
ionnty  aa  a  part  of  Xiaramie  county  tCnttl  its 
organization  for  Mectioh' pfirposes'  as  'te  inch 
electlens'ioaly  conduttcd  iby :  the  old'oanntj 
M  weuld  be  par^jpated:  in,  .hy  th^  electoca. 
in  the  new  oonnty,  if  no  provision  had  been 
made  for  the  creatlDn  of  such  new  county,' 
and  does  not  eonaitfi^^hCbmpv  Sts, '  WIO,  t 
1057,  provUinSifaar '.the  oondnet  of  the  geih 
eral  election  in.  nCiW  counties  before  their  or- 
ganicatio;^.  by  the  organization  commissionera 
and'clcTrk,  Especially  sihdef ''to  eoiisttue  it  aa 
oonflictlnji'  with  that '  section  " would'  ishk* -  It 
eaiitt8(y;to.Coii*tv  art!  12,  i  2,  ^ro^dingithat 
tb*.  LegisUtnre  shall  oro'Hde  br  general , lawa 
for  the  organization  qI  iiew"conn^es.' 
'  [fed.  Kote.— ^or  other  cases,  see  Elections, 
Cent.  Dig.  i  41;  Dec  Dig.  i  47;*  Statntea,' 
Cent.  Dig.  f  97;  Dec.IMg:  f  «0:*  Cotanties, 
Cent  Dig.  I  23.1  ,    j..    ..,,..   ...■^, 

8.  EU0TIQN8   ({  166*)— UlCOBOAinZXD  Qouif-. 

ma— EuKcnoNS. 

Under  Comp.  St.  iMOv  i'lOBS,  proTldtUg 
for  a  general  eiectiOB  In  mew  conn  ties  prtor 
to  their  organisation,  and  aectioni  1057,  pro- 
Tiding  that  the  or^anisation.commissioners  and 
the  derk  shall  perform  an  dhti'ea  in  connec- 


do^'^th  ,.saeh'  eleoitey  imp&ei,' V^'^.  <*>' 
county  .'conimissiAhe'rif  and   eoon^  clerks  in. 
orgasus^'  fiountf^a, .'  a^ .  that  ,'p<:l\'  elections 
ah^ll  be  conducted  al.  tn  "or^anma  co'ubties. 
exc^t  that  the   cbtom|4tlpiier^  .  shaQ  canraas' 
the    returns  'anfl    aeclare    the' '  teKtilt,    there ' 
should  not  be  "two  ballots  {trd^ared  for  such' 
election,  .one  by  the  proTisionaF'tilferk  contain- ' 
ing  the' duaek  «f  ci&iaidatfea  idr^wunty   and 
precinct  offibes  SnA  One  b>  the'cferk   Of  the' 
old  eotiiil!f-  for  in  ottier  -  a(IBoe%  bntiaierely 
one  'ballot  containing;  tUe  vaaiia  4it  candidate*, 
for  a)li  offices, .  to.  ba  pc^pifi^  ^and  ^Wtribuled 
by  tt)e  prorlsional  derk,      , .  :' 

[Ed.   Note.— For  other  cases,  s^  Elections, 
Gcst.  DigJ  |!  140;  Dee,  Dig.  i  166.*}. 

4.  BiJ50TK»8  n  liW)— UwosoAinffltnt  Cotrtr-' 
-WBB-^BLBCrtOirB.    '       '•    •    ■'•■   ■     •■"  ' 

'  '  mtd'ei-  PHmai?  Iaw  (iJ^wS  1911,  e.  2S) 
I  2,  definlhg  a  primary^  Election  ak  |m'  elec- 
tion by  all  pontibal'paHli^  a:t  the  same  time- 
and  place  as  provided  by  the  ^cberal  -  eleetiOB 
laWa,  for  the  oomhliitton  of  candidatea,  the 
drganizBtioil '.  <iOinmi8sioneta  in  a  connty  not: 
et  otganized  should  'deaignftte  Voting^  precincts- 
'wfaich  to  hold  such  prnaary  election. 
[Ed.  Note:— For  bther  cakeA/  see  Elections, 
Cent  Dig.  |  118;    Deb.  Dig.,  f  1388.*] 

6.  KutctioNs  (i  12i*)— trkokOAirizED  Cotm-' 
rt^B—Fusma  NoumATioH  Patsbs— "Oour> 


u 


TJnder  Primair  I<*w  (Idiws  1911,  e.  23) 
I  8,  providing  that  'taominaUoa  oapers  for  ol-i 
flees  to  b^  voted  for  wholly  'within  a  connty. 


shall  be  filed  with  the  county  clerk  of  the 
proper  connty,  the  word  "coHnty"  means  ■> 
county,  whether  organized  or  not,  if  in  a  pro- 
ceas 'of  organisation,  'which  •'■ets '  as- *  county- 
for  the  purposes  of  general  eleotiensj  and 
hence  a  candidate  tor  precinct  comnrittedmaJt' 
of  a  political  party  where  -the  precinct  'Is- 
-wbsHy.-'wttbln  a  county  in  process  of- organisa- 
tion declared  by,Comp..Sk:l91tl,:S,10a0j  to  bei 
segriegated  from  the  original  qounty  for  pur- 
poses of  general  'elections  priiyt  i*  its  orgeiU- 
zation,  ahould  file -his.  doaMdatiOB.  paHrs  with> 
the 'prorisidvalt.clqEk  of  the  aew  county. , p«rr- 
£»nnin|;|the  j^utie/i  of. a  county  clerk.,.     ..   . 

[Ed.  Note.— For  other  cases,   see  Jllectlonii' 
Ce^:»ig.'j'ai5;  'Dec.  Dig!  |  121>    

For 'dther 'definiWons,'  see  Words  atldPhra*-' 
es,  vol  2,  pp.  l«5S-ieeO;  vol.  8,  f.  7621.) 

6. '  BtECnoNi'  'CI  l2e»  )-^trNdB04.inttD'  -Cftuir' 
ms.'.'  ..J.  .  .1  •,•.■■.",/  ;i  .  •. ;  •  ••  ,  . 
Primary  Law  (Lawa  1911,  c.  23)  f  .28^ 
providing  for  the  canvass  of  the  votes  at  a 
primbryi  eledtieca'by.ttie"C(tuiity.:derk  .and  two 
juattciM  o<:,the  peace.  t^a:!«o,  i^pli(;ati^  .tiei 
coqnti^  i^  p,rocee|a  of  organizatian  m  whjch 
there'  is  no  justice  of  the'  peace,' and  hence' 
under  section  17,  providing  -  -that;  .e-zoiept  as* 
otherwise  provided,  a  primary  election  shall 
tw>  'oottdocted  '  aa  required  'for  .^gettoral :  elQc- 
tie*»  wdComp.  St.  1910,  {  10^7, .  jB.rovidi;ag 
for  .t^he  canvass  of  votes  at  general  elections 
in  sndi  counties  by'  the  organiiiilSoii'  cbmbiiS- 
tlOiiet's',"the  tMes  at  the  primacy  eleotioa  ia.' 
«B  anoBgataked  «outaty  slioald  be  canvassed  >y. 
sndijeommisqioners.,  .    u    .         , 

[Ed.  Noite,r-For  ot^er  cases,  see  ,  Elections, 
C^  p^,  \;il8-,    Dec  Dig.  i  1'26.*I'     /^' 

t.JBijioTioHi^  (I  145y  -^NoidwATioNs  Vt' 
'  BtKOTOM— Tn.iMo  NoitiMAnoir  Paiumh^' 
•  ■••S*X'm-  Omwam."'    -■    ■  .  i  .•.■'.  . 

!  Under,. Primary.  Law  (Uim.  l^Wfi*  23), 
|. 8,  providing  for  the  filing  of  nomiitation  pa- 
pers of  candidates  to  be  votid  for  'irholly  -with- 
in «  coiimty  In  the  office  of  the  ebunt)>  dork,' 
and'  of  candidates  for  state  officefe  in-  the  oW 
fica  of  the  Secretary  -of  Stata,  the  nominatioA 
papers  of  members  of  the  Legislature  who  are 
''state  officers'*  should  be  filed  with  the  Secret' 
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tmr  o£  Stat*,  njA.  «ffl«e  «pt  bcin^-  oi»«  to 
b«  voted  for  wboiur  wlthiii  the  coanty,  al- 
thoagh  Oonat.  att.,''S,  |  3,  declarea  that 
•ach  county  constitute^  a  aenatorial  and  rep- 
rcsentatiTe  district,  gince  new  counties  when 
created  and  the  county  from  wbich  created 
are  represented  jointly  ontU  a  pew  apftor- 
donment  ia  mad^' 

[Ed.  Note.— For  otiier  cases,  see  flections. 
Cent.  Die  1.127;   Dec  Dig.  f  146.* 

For  other  definitions,  twe  Words  and  Phraa- 
es,  TOl.  7,  tip.  668&-6838;.  rot  8.  p:  7801.1 

8.  Butcrrows  (|  147*)— U»68gai»12XD  Oouw- 
•nic8— Nomination  bt  Electobs  —  FIliins 
Vaoanoies. 

Under  Prlitaary  Law  (Laws  ISll,  c  23) 
I  3Si  reeocniciiig  and  continuing  party  com- 
mittees until  new  committeemen  are  chosen, 
and  section  88^  aqthoriaipg  the  filling  of  va- 
cancies l>efore  the  printing  of  the  primary 
election  ballots  by  the-  party  committee,  a  va- 
cancy as  to  the  office  of  senator  or  repre- 
aeatative  to  jointly  represent  a  >  county  in 
process  of  organizi^tian  and  the  county  from 
wUdk  it  was  taken  can  be  filled  by  the  party 
committee  of  the  old  county;  there  being  no 
committee  in  ezistence  in  tbe  new  county. 

[Ed.  Note.— For  other  cases.  -  see  Elections, 
Cent.  Dig.  I  122;    Dec.  Dig.  {  147.*] 

9.  EuBCTioNs  <|  145*)— Nouinaiions— €kb- 
TiFicATES— Filing. 

Un^er  the  provisions  of  th«  primary'  law 
(I«WB  1911,  c.  23)  tliat  nominations  may  be 
made  by  parties  casting  less  than  10  per  cent, 
of  the  total  votes  for  representative  in  Con- 
press  at  tbe  preceding  general  flection  under 
existing  lavs  for  conventions,  and  section  46, 
autbonzing  nominations  by  petition,  the  nom- 
ination papers  of  candidates  so  nominated 
should  be  filed  as  provided  by  existing  Jaws 
otlier  than  the  primary  law. 

[Ed.  Note.— For  other  cases,  see  Elections, 
Cent.  Dig.  I  1£7;    Dec.  Dig.  {  146.*] 

Error  to  District  Court,  Laramie  County; 
Carroll  H.  Farmelee,  Jud^e. 

Mandamus  by  tli«  State,  on  the  relation 
of  M.  R.  Merrill,  against  WUllam  H.  Dill- 
man,  as  County  Clerk  of  the  County  of  Lar- 
amie. Judgment  was  rendered  overruling  a 
demurrer  to  tbe  alternative  writ  and  grant- 
Ins  tlte  relief  asked  for,  and  defendant 
brings  error.  Reversed  and  remanded,  with 
directions. 

a  L.  Rigdon  and  S.  6.  Hwklns,  botb  of 
Cbeyenne,  for  plaintiff  In  error.  Ray  B.  Lee 
and  Clark  &  Clark,  all  of  Cbeyame,  for  de- 
fendant In  error. 

POTTER,  J.  This  case  involves  generally, 
the  queMion  whether  tbe  primary  election' 
for  tbe  nomination  of  candidates  of  politi- 
cal iKtrtles  toe  offices  to  be  filled  at  the  gent 
eral  election  to  be  held  November  next 
should  be  under  tbe  control  and  supervision 
df  the  old  county  pg  to  the  aomination  of 
ca;(idld4tes  for  an  office  to  be  voted  for  at. 
Bucb  general  election  in  a. county  yet  unor- 
ganized, but  In  process  of  organization,  creat- 
ed out  ot  a  part  ef  tbe  territory  of  sucta  old 
county,  or  whether  as  'to'  the  nomination  of 
such  .candidates  the  primary  election  Is  to 
be  conducted  under  the  control  and  supervi- 
cAon  of  the  commissloQerB  and  clerk  appoint- 
ed for  tbe  purpose  of  organizing  sdch  new. 


county.  Tbe  particular  qnestlpn  %o  be  de- 
cided is  whether  (he  nomination  papers  of  a 
candidate  for  precinct  committeeman  of  a  po- 
litical party,  wbere  tbe  Whole  of  the  precinct 
is  within  snch  new  morganized  county,' 
should  be  filed  with  the  county  clerk  of  tbe 
old  county  or  the  clerk  of  tbe  board  appoint- 
ed to  organise  the  nenr  ooHnty.  A  detemil- 
nation  of  that  question  necessarily  Inwlvee  a 
consideration  of  the  general  question  above 
stated.  On  June  4,  1912,  the  petition  In  this 
case  was  filed  in  tbe  district  court  in  Lar- 
amie connty,  setting  forth  that  the  defend- 
ant therein  named  is  county  clerk  of  the 
county  of  Laramie;,-  that  the  relator,  M.  R. 
MerrUl,  la  a  member  of  the  Democratic  par- 
ty; and  a  resident  and  qualified  elector  of 
precinct  No.  1  in  election  district  No.  4  In 
said  county;  that  the  whole  of  said  pre- 
dnct  la  included  In  that  part  of  the  territory 
of  said  county  which  constitutes  the  unor- 
ganized county  of  Platte;  that  heretofore, 
at  a  special  eieetlon  duly  called  and  held  In 
said  unorganized  county  of  Platte  nnder  the 
control  of  the  commissioners  for  organiza- 
tion purposes  appointed  by  the  Governor,  a 
majority  of  the  persona  voting  voted  in  favor 
of  the  creation  and  organization  of  said 
county  of  Platte;  that  tbe  relator  desires 
to  become  a  candidate  for  the  position  ot  a 
member  of  the  Democratic  county  central 
committee  from  said  precinct  to  be  voted  for 
at  tbe  primary  election  to  be  held  August 
20,  19.12.  and  on  Jutie  3,  1912,  he  caused  a 
nomination  paper  to  be  properly  signed  and 
verified  nominating'  the  relator  as  a  candi- 
date for  said  position;  that  on  Jtme  4,  1912, 
be.  caused  said  nomination  paper,  together 
with  a  statement  signed  by  blm  to  tbe  effect 
that  he  would  qualify  as  such  officer  If  nom- 
inated and  elected,  to  be  offered  to  the  said 
county  clerk  at  bis  office  for  filing;  and  tliat 
defendant  refused  to  accept  tbe  said  nomi- 
nation paper  and  declaration,  and  refused 
to  file  them.  Upon  these  facts  a  'writ  of 
mandamus  was  prayed  to  require  the  iio- 
fendant,  as  county  clerk  of  said  county  of 
Laramie,  to  accept  tbe  said  nomination  pa- 
per and  declaration  and  file  tbe  same  in  his 
office.  An  alternative  writ  was  Isstied,  and 
the  cause  was  heard  In  the  district  court 
upon  a  general  dem,arrer  to  the  petition,  and 
thereupon  it  was  ordered  that  the  demurrer 
be  overruled,  and,  the  defendant  having 
elected  to  stand  upon  bis  demurrer  and  re- 
fused to  further  plead,  that  tbe  said  defend- 
dnc  accent  and  file  In  his  office  the  nominat- 
ing paper  and  declaration  aforesaid.  The 
defendant  has  brought  the  case  '  here  on 
error. 

In  tlie  argument  our  attention  was  called 
to  the  fact  that  at  the  last  session  of  the 
LegisUtnre,  the  same  session  at  which  the 
primary  eliection  law  was  passed,  several 
ne-w  counties  were  created  by  definUig  the 
boundaries  thereof  and  giving  a  name  there- 
to respectively,  and  that  In  each  of  said  new 
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eovotlea    orgKiisattaQ    ^wmatmUmtn    bad 
beeo  appointed,  aad  a  wecial  election  Ind 
been  held  at  wUcb  wa» .  aabmitted  to  the 
qiwUfied  electors  ot  tbe  territory  proposed  to 
be  cut  off  the  question^  dlvlaton,  in  com- 
pUance  with  the  proytsfam  of  tlie  Constttn- 
tion  that  no  connty  shall  be  divided  unless  a 
majority  of  tbp  qoaUfled  electors  of  the  ter> 
ritory  proposed  to  be  cut  off  voting  on  the 
proposition  shall  vote  in  favor  of  the  divi- 
sion, and  In  compliance  with  the  statute  pro- 
viding for  such  election,  and  also  the  ques- 
tion of  the  location  of  the  county  seat  for 
9ncb  new  county,  and  that  at  such  special 
election  so  held  in  each  of  said  new  coun- 
ties the  vote  was  in  favor  of  said  division 
and  had  been  so  declared,  and  the  county 
seat  had  been  located;    also,  that  at  least 
two-  of  such  new  unorganized  counties  are 
respectively  composed  of  territory  taken  from 
two  or  more  counties,  and  that  all  the  terri- 
tory embraced  in  each  of  the  new  counties 
of  Platte  and  Goshen  was  taken  from  Lar- 
amie county.    It  was  also  suggested  that  « 
determination  of  the  particular  jquestion  here 
presented  will  necessarily  determine  the  ex- 
tent and  manner  of  the  operation  of  the  pri* 
mary  election  law  in  each  of  sucb  new  unor- 
ganized counties,  affecting  as  well  as  other 
offlces  the  nomination  of  candidates  for  the 
criDce  of.  senator  and  member  of  the  House 
of  Representatives  in  the  state  Legislature 
to  be  voted  for  at  such  primary   election; 
and  it  Is  argued  that  if  such  election  in  an 
unorganized  county,  which  la  in  process  of 
organization  as  aforesaid,  is  to  be  conducted 
under  the  control  and  supervision  of  the  or- 
ganization commissioners  and  clerk,  It  will 
be  impossible  by  reason  of  certain  provisions 
of  the  primary  election  law,  and  the  acts 
creating  the  new  counties,  for  party  candi- 
dates for  the  Legislature  to  be  nominated  as 
required  by  the  primary  law,  and  voted  for 
at  the  primary  election  in  the  new  counties. 
It  is  also  argued  that  if  the  election  is  to  be 
conducted  by  the  officers  of  the  old  counties, 
respectively,  from  which  the  new  counties 
■re  taken,  there  will  be  much  difficulty,  if 
It  will  not  be  Impossible,  for  the  candidates 
for  office  in  the  new  counties  to  be  nominat- 
ed as  required  by  the  primary  election  law, 
at  least  in  such  new  counties  as  are  respec- 
tively composed  of  territory  taken  from  two 
or  more  counties,   and  that  these  matters 
■bould  be  considered  in  construing  the  vari- 
ous provisions  of  the  primary  law,  in  order 
tbat  they  may  be  so  construed  as  to  operate 
uniformly  and  in   harmony   with  the  laws' 
controlling  the  general  election  'to  be  held 
In  November.    The  questlod  thus  presented' 
Is,  therefore,  not  only  an  Important  one,  but 
It  is  not  free  from  difficulty,  for  it  is  con- 
ceded that  the  priniary  election  law  is  am- 
biguous respecting  the  matters  to  be  con-' 
flidered,  because  of  some  of  tbe  laiiguage 
employed  thiereln,  and  the  omission  of  any 
reference  to  unorganized  counties,  and  that 
one  provision  which  la'  simlUir  In  each  of 
125P.-24 


tlw  acta,  creatiBg  a  new  connty  adds  to  the 
■Boertainty  of  the  application  of  such  pri- 
mary law  to  the  4i«ctlQB  towich  unorganiiBed 
counties. 

It  is  necessary  to  first  consider  the  pro- 
TlsioBs  controlling  the  general  election  in 
November  in  the  new  counties,  bearing  in 
mind  that  the  main  object  of  the  primary 
law  is  to  provide  tor  the  nominatton  of  can- 
didates to  be  voted  for  at  the  November  elec- 
tion. The  Constitatlon  provides  that  In  sev- 
eral enumerated  cases  the  Legislature  shall 
not  pass  local  or  special  laws,  and  tbat  in 
all  other  cases  where  a  general  law  can  be 
made  applicable  no  special  law  shall  be  en- 
acted. Article  3,  I  27.  And  tbat  the  Legis- 
lature Shall  provide  by  general  law  for  or- 
ganising new  conntiea  Oonst  art.  12,  |  2. 
A  general  law  for  such  purpose  was  enacted 
in  188B.  Laws  1885,  c.  69;  Rev.  Stat.  1899, 
H  100!fr-1012;  Comp.  Stat  H  1O49-100O.  By 
that  act  It  was  provided,  and  it  continues  to 
be  so  provided,  that  whenever  a  petition  of 
a  prescribed  number  of  the  electors  and  tax* 
payers  residing  within  the  Umite  of  an  un- 
organized county  shall  be  presented  to  the 
Governor  for  tbe  organization  of  snch  coun- 
ty, under  certain  conditions  named  in  tbe 
act,  it  shall  be  the  duty  of  tbe  Governor, 
upon  being  satisfied  that  the  county  is  one 
entitled  to  be  organized  under  the  provisloas 
of  the  Constitution  and  statutes,  to  appoint 
the  three  persons  named  In  such  petition  as 
oommtssloners  to  organize  such  county  and 
notify  them  of  their  appointment ;  also,  that 
such  commissioners  shall,  as  soon  as  prac- 
ticable after  receiving  notice  of  their  ap- 
pointment meet  at  some  practicable  place, 
within  sndi  unorganized  county,  to  be  se- 
lected by  them,  and  that  each  shall  take  and 
subscribe  an  oath  to  the  effect  that  he  will 
fitithfnUy  and  Impartially  discharge  the  du- 
ties of  his  office  as  prescribed  by  law,  and 
also  the  oath  required  to  be  taken  by  coun- 
ty commissioners;  that  sucb  commissioners 
shall  then  appoint  a  clerk  who  shall  take 
an  oath  to  the  effect  that  be  will  faithfully 
and  impartially  discharge  the  duties  of  his 
office  as  prescribed  by  law,  and  also  the  oath 
required  of  the  county  clerk,  and  that  the 
commissioners  shall  at  the  same  time  desig- 
nate a  place  for  the  transaction  of  their  of- 
ficial duties.  Laws  1895,  c.  69,  |  6;  Rev. 
Stat  1899,  li  1006,  1007;  Laws  1909,  c.  75, 
1 1 ;  Comp.  Stat  1910,  f  i  1053,  1054.  In  the 
original  act  aforesaid  it  was  provided  that 
at  the  next  general  electlbn  after  the  Kp- 
polntment  of  such  commissioners  an  election 
shall  be  held  in  such  county  In  tbe  same 
manner  as  if  it  was  organized,  and  that,  in 
addition  to  voting  for  a  member  of  Congress' 
and  such  state  and  district  officers  as  may 
be  provided  f6r  by  law,  the  electors  of  such 
county  shall  at  such  elation  elect  the  mem- 
bers of  the  Senate  ai^d  House  of  Representa- 
tives of  the  state  to  which  such  county  is 
enfitied,  and  also  tbe  county  and  precinct 
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ofBceA  provided  for  bylaw,  and  that  mt  tlw 
same-  time  they  shall  choose  a'  county  «eat 
In  the  same  manner  tn- which  ijounty  officera 
are  elected.  Laws  1895,  c.  59,  |  6;^  Berj 
Stat.  J899,  f  1008.  Section  lOOT,  RevUed 
Statutes  of  1899,  contalhefl  that  part  of  eecf- 
tloh  6  of  the  act  of  1895  which  provided  fot 
the  appointment  of  a  clerk  of  the  organtza* 
tioh  commlsaloners,  his  oath,  and '  the  deslg- 
nation  of  a  place  by  the  commiseloners  for 
the  transaction  of  their  official  duties.  There 
was  no  provision  in  the  act  of  1895  nor  In 
any  other  act  nntll  1909  tat  the  submission 
to  the  electors  in  the  unorganized  county  Of 
the  question  Of  (division.  But  by  an  act'^p^ 
proved  February  24,  1909,  such  ■  a  provlskm 
was  made  by  amending  section  1007  afore- 
said. Tbd  section  as  amended  contains' with-' 
«ut  cfaanpa'  the  provisions  last  above  men- 
tioned and  the  following  added  after  the  pro- 
Vision  for  desigHating  a  place  for  the-tran»> 
action  of  offlcial  duties:  "And  shall;  im- 
mediately,  In  the  nmnaer  now.  prescribed  hy' 
the  laws  of  Wyoming  ^t '  holding '  special 
elections  far  oouBty  .and  prednct  "offioers, 
call  and  arrange  for  a  apeclar  elebtidn  for 
the  purpose  of  submitting  to  the  qualified 
electors  of  the  territory  >proposed  to-be  cut 
off,  the  question  of  whether,  said' quall&ed 
electors  ane  in  fhvor  of  division.  At  the 
same  time  said  electors  shall  In  like  taaaoer 
choose  a  location  for  a  county  seat  for  said 
new  county.  Provided,,  however,  That  .salfl 
commissioners  .  may  call  and  exraingie  -  :fer 
sudti  special  election  coincident  with.,  any' 
goieral  election^"  And  hy  section  2  «f  aaid 
act  of  1909  it  was  provided  as  foli^ws :  <'Anr 
and  all  expenses  for  such  special  eleoUPA 
shall  be  borne  by  the  proposed  new .  coTUit;, 
and  the.  county  compiissloners  of  .tb^.  ,o}4 
county  shall  be  empowered  to- make  a  spedfil 
levy  .upon  the  tajcabl^  propfo^ty .  within  the 
^undarles,  ,of  the.  proposed  new.  county  for, 
the  purp(^e,.pf  defraying  the  expense,  of, 
said  election,  and  .paying  the  salaries  of.  ,the 
first  board  of  county  commissioners  ,  pf :  ^the 
said'.i)«w  county,  appointed  by  the., Governor, 
aiid '.the  .-solifry  of  th^  first  county,  clerk 
thereof;,  filsq  to  defray  ^ny  p.nd.BU  ekpenseis. 
Incident  tp,  the  said  special  election.  ,Tho 
county  commissioners  and  the  county  cler^ 
fir^t  appointed  in  the  proposed  new  county 
shall  receive  ',a  salary  of  $50.00  each."  Laws, 
1909,  c,  75:  Comp.  Stat.  191Q,  |{  ip54.  i05?>. 
Section  1008,,  originally .  section  6  of  the  .a<ct 
of  jl,895,  was  also  amended  by  the  said  a'c^ 
of  ,1909  to  read  as  follows:  "If  a  majority, 
qf  the.  qualified  electors  residing  in  the  ter- 
ritory proposed  to  be  cut  off  vote  in  favor 
of  division,  then  said,  new  county  shall  be 
orig&nlze<^„  and  at  the  next  general  election, 
or  in  case  said  special  election  was  called 
coincident,  with  the  general  .election,  then 
at  such  general  election  said  qualified  elec^ 
tors  residing  in  said  .new  county  shall  in 
the  manner  provided  by  law,  vote  for.  a 
member  of  Congress,  state  and  district  of- 


il«er8,  asd  'sl^H'st  stKA-  eSeiMon  elect  Ch« 
members  of  the  sdHatfe  end  house  of  r^pr«' 
seiltattves  «f  the'  state  t6  which  "said  cotmty 
is  entitled ;  and'  also  thl^  county  and  precinct 
officers^  provided'  fav  by  law."  Comp.  Stat 
1910,  {  1056.  ■  By  sectton  T  of  the  act  of  1«95 
(Rev.  Stat.  1899,  |  1009;  Cbtnp.  Stat.  191«, 
I '1057),  It  was  provided  bttit  the  comtiiisskm- 
ers  and  said'  clerk  appointed  as  aforesaid 
"shall  respectively  at  the  time  and  in  the 
manner  provided  by  law,  perforin  an  and 
singular  the  duties  preparatory  to,  respeeti 
ing  or  incident  to  such  electlo*,  which  are 
Imposed  by  law  Wpdn  cotanty  eoihmlssloner* 
aM  county  clerks' respectiveiy  In  organized 
tbuntl^;  and'^tich  el^loh  shall  be  held, 
ebndudted,  and- all  matter*  preparatory  or 
Incident  thereto,  tjr-  connected  therewith, 
shall  be  dbta'e  and  perfbriued  lis  ih  elections' 
held  in  organized  counties,  except  that  the 
tetums  thereof  •  t(hWl  be  cianvtissed  and  the 
result  declared  by '  ttie  coiiiriilssioners  ap- 
pointed by  the  Governor;"  Section  8  of  the 
itt  of  1895  (Rev.  Staf.  1899,  |  lOiO),  pro- 
vided,. and.''lt  continues  to  'be  so  provided' 
(Comp.  Stat.  l9lO,  11058),  that  on  the  first 
Monday  In  January  next  foUovring,  or  as  soon 
thereafter  as  majr  be  possible,  the  connty 
and  fireclnct  officers  elected 'In  such  county 
shall  respectively  qualify  knd  enter  upon 
their  respective  dtitles  ag  is  pro-vl'ded  by  law 
In  organized  coniitles ;  and,  when  a  majorltjr 
of  the  covinty  commissioners  so  elected  shall 
likve  qu£llifled'ai)d  eutei^ea  upon  their  duties, 
such  cotinty  idhlll  b^  deemed  and  held  to  be 
organized,  ahd  shall  be  vested  with  all  the 
^wer^  of  drgatilzed  coh'nties  Under  the  laws 
6t  this  state.  'It'  \vas  and  Is  also  provided, 
by  the  statute '  that'  the  commissioners,  .ap- 
pointed by  the' ..Gcfvernor  shah  approve  the 
bbnds  of  the^cdunty  commissioners  of  the' 
nei;r  county  elected  kt  isuch'  first  election. 
Laws  1895,  c,  69,  %  9;  Comp.  Stat.  1910,  { 
lOSia..  'And  .that'"fof'.  th^  purpose  of  such, 
election  any'  such  unorganized  county  shall 
be  deemed  to  be  segregated  from  the  orig- 
Inkl  county  or  cpuntles  ^om  'whlQh  the  same 
iar  taken."  Laws  1895,  c.  59,  J.  10;  Coipp.. 
Stat.  1910,  J  1080.    •     '         ,  ',   '' 

At  this  i>olnt  we  'will  (ionslder  the  conten- 
tion of  counsel  for 'tiie  relator'  that,  the  pro- 
visions of  sectlpn.iQ57,  CompQed  Statutes,, 
originally  section  7  of  the  act  of  1895,  re-_ 
s'pectlng  the  conduct  of  the  election,  and  the', 
duties  of  the  organization  ipommlssloners  and. 
clerk  respectively  conceri^li^g  the  same,  apr. 
piles  only,  to  the  speclaJ  eie<^ion  held  for  the' 
purpb^  of , taking'  Ifhe  vote  of  the  electors  ia. 
the.  territory  embraced  in  the  proposed  new< 
county. Qn  Uie  question  of  division,, and  that- 
the  power  and  duties  of  such  ponunlsslon- 
er^  and  clerk  ext;end8  no  furthei  than  hold..^ 
ing  such  special  ele^tlop,  and  ascert^nlng  ,tbe 
result  thereof.  -  It  is  .clear  we  think  that 
such  contention  cannot  be.  sustained.-  In  the. 
act  of  1895  the  provisions  referred  to  tin-, 
inediately  followed  a  sectioii  which  plalajy 
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proTlded  for  a^  election  In  tbe  proposed  new 
county  at  the  nest  general  election  after  tbe 
appointment  o(  the  commissioners,,  at  which 
tbe  electors  therein  should  vote  for  a  mem- 
ber of  Congress,  state,  and  district  officers, 
members  of  the  Senate  and  House  of  Bepre- 
sentatlres,  and  the  count;  and  precinct  of- 
ficers of  such  .new  county.  The  duties  prep- 
aratory to,  respecting, ,  or  Incident  to  that 
election  were  the  duties  required  to  be  per- 
formed by  the  organization  commissioners 
and  clerk;  and  It  was  that  election,  which 
tbe  statute  required  should,  be  hel4  and  con- 
ducted, and  all  matters  preparatory  or  in-. 
ddent  thereto,  cir  connected  with,  done  and 
performed,  as  In.  elections  hel^  .In.  organised 
counties,  except  that  the.  return^  should  bo 
canvassed  and  the  result  declared  by  the. 
oi«anlzatlon  commls^oners.  .The  amendment 
of  1909  made  no  material  cl^ange  in  that  re- 
spect Section  1.008,.  Revised.  Statutes  of 
1899,  which  was  section  6  of.t^e  act  of  ^895, 
as  amraded  In  .18)09,  merely-  addis.  the.  pro.-. 
vision,  so  far  a9  this  question  Is  concerned, 
that.  In  case  the  special  election  -on  the  ques- 
tion of  division  Is  called  coincident .  with  a 
general  ^^ecti on,  t^en  at,.the.aiH'^  ^etteral 
election,  the  qtua^fled  ^ectoc^  \a  the  prppos-. 
ed  nev  county  aba^l  vote  .{oi  #nd  elect  the 
several  officers,  named.  Ttie  election  refer- 
red to  In  the  section,  as  amended.  Is  tb^. gen- 
eral.  election  to  be  held  following  the  .ap- 
pointment of  tbe  comm^^loner^.ifit  ^hlcb 
state  and  district  and  .other  officers  «re  <to 
be  elected,  including  the  county,  opfiers.  To 
prevent  a .  construction  that  would  postpone 
tbe  ele^oB  .  of. .  officers  of  the  new  county 
for  two  years,  or. until  another. g^e>^al  eiee<- 
tion.  In  case,  ti^  special  elect^ofi  o^  ^e  ques- 
tion of  division  should  b«  called  coincident 
with  a  general  election,  It  was.  provided  that 
soeh  county  officers  sbouldbe  fleeted  at  the 
same  general  election  .at., wMcbi  socb  ques- 
tion of  division  should  be. so  submitted.  Big 
Horn  count?  was  organizisd ,  under '  this  gen- 
eral statute,  and  Its  office^  weire  .elected  at 
the  general  election  In  }iovembefB,  1886, 
which,  vras  conducted  (of  all- the  purposes, of. 
tbi^t  election  by  tbe  luroylslonal  officers  of 
said  x»anty. ;  See;  Taylori  v.  Commisslpners, 
U  Wyo.  106,^  70  Fac.  8i35.  Unless,  therefore, 
tbere  Is  some  other  statute  to  the  contriijry, 
the  organlfation  . commissioners  and  clerk  of 
anew  county,  whcTe  tbe  question  of.  division 
has  been  settled  by  a  vote  favorable  thjereto, 
will  be  required  at  the  general  election  in 
November  to  perform  all  the  duties  prepara- 
tory to,  respecting,  op  Incident  to,  such  elec- 
tion, which  are  Imposed  by  law  :upon  county 
commissioners  and  county  clerks  respectlveljr 
in  organized  counties, .  and  that  election  In 
the  unorganized  county  la  required  to  be 
held  and  conducted,  and  aU  matters  prepara- 
tory or  Incident. thereto,  or  connected  there- 
with, to  be  done  and  performed  as  la  elec- 
tions held  in  organized  counties,  except  that 
tile  returns  are  to  be  canvassed  by  the  or- 
ganization  comreiwi.lonya,   and   tl^e   lesulta 


d^lared  by  them,  sp  far  as  such  ree.i^Its  are 
to  be  declared  by  county  canvassers.  Such 
commissioners  are  apira'inted  for  the  .purpose 
of  organizing  the  county;  and  the  county 
will  not  be  fully  organized  until  Its  officers, 
at  least  its,  county  commissioners,  are  elect- 
ed. And. such  commissioners  and  clerk  are. 
also  required,  as  above  stated,  to  perform  .all 
the  duties  Imposed  by  law  upon  county  com- 
missioners and  county  clerks,  respectively, 
with  reference  to  the  general  election  at 
which  tbe  new  county  officers  are  required  to 
be  elected.  And  they  are  required  further  to. 
approve  the  bonds  of  the.  newly  elected  county 
commissioners.  It  Is  plain  that  these  pow- 
ers an^  duties  do  not  cease  untU  tbe  county 
Is  organl2;ed  In  .case  a  special  election  has 
been  b^Id  and  ^e..  vote  .has  been.  In  ^vor 
of  divlion..' ... 

(1]  We  are  not  here  required  tp  determine 
the .  manner  of  conducting  tbe  general  elec- 
tion In  .a  proposed  new   county   where   the 
special  election  on  the  question  of  division 
Is  called  coincident  with  such  general  elec- 
tion.   In  such  case  complications  might  poa-  ] 
sibly  arise  owing  to  tbe  uncertainty  of  the 
result  of  the. special  electjlpn,^ and  the  seem.-. 
Ingly  apparent  necessity  po  account  of  that 
uncertainty,  of  .conducting  a  general  election 
In  the  territory  embraced  In  the  proposed . 
new  county  not  only  for  the  officers  tbereojT, 
but  also  for  officers  of  the '  old  county, . nctt- 
wlthstandlng'tiiat  if  dlvi'sio,n  carries  the  vote. 
In  the  proposed  new  county  for  officers  of 
the  old  county  may  be  nugatory,  or  In  the 
event  that  It  does  not  carry  the  vote  for  of- 
ficers of  tjie  new  county  would  have  no  ef- 
fect.   If  we  are  right  in  assuming  tbat  such 
a  condition  might  arise,  the  pf qyialon  allow- 
ing the  vote  on  the  question  of. division  to. 
be  taken  at  the  general  election  anci  the  new  . 
comity  officers  to  be  ypted  for  at  the  same., 
election  would  seem  to  be  an  unfortunate 
one  If  an  attempt  sliould  be  made  to  follow  It., 

[2]  This  brings  us  to  a  consideration  of  .|l'. 
provision ,  foun,d  la  the  several  %ct8  of  19il 
creating  the  new  coiiutiea  refeijred  to  \v^iich 
seems-.  In  a  large  measure  to  .,ha,ye  caused 
this  controversy..    The  ifeveral  acts  are  In 
effect  tbe  same,  except  as  to  the  napjie  of  tbe  . 
coiiiity,  ,and  the  description  of  boundaries. 
T)i;te. act. creating  Platte  county  provides  In. 
sectlpn  3  a^  fpllows:  "Until  such  tlii^e  as  the 
said  eounty.of  Platte  shall  have  selected. of- 
ficers as  provided  by  law,  and  tbe  same  shall, 
have  duly  qualified  as  such,  all  such  portions 
of  said  Platte  county,  as  at  the  time  of  the 
passage  of  this  act  belong  to  or  are  a  part.- 
of  some  other  co,unty.  for  judicial,  revenue  . 
and  elective ,  purposes,  shall  be  attached  to 
the  county  fcow  which  said  Platte  county  is 
taken,    except    as   hereinafter    provided    by 
law."    XiawB  1911,  c,  7.    Tbe  only.prov^lslons 
of  the  act  foUowing  that  section  at  all  qual- 
ifying it  are  tbose  found  In  sections  4  and  6 
to  the  effect  that,,  until  a  reapportionment 
law  may  be  passed  fixing  the  legislative  rep- 
resentation foi  iuild  countf  of  £|lat^  .thp 
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portion  of  the  county  from  wfitch  It  Is  form- 
ed shall  constitute  a  portion  of  Laramie 
county  (the  old  county)  for  the  purpose  of 
legislative  representation,  and  that  for  all 
purposes  for  which  a  county  exists  in  this 
state,  after  its  organization,  and  the  quallfl- 
catlon  of  its  elective  and  appointive  officers, 
aa  provided  by  law,  said  county  of  Platte 
shall  be  deemed  and  held  to  be  one  of  the 
counties  of  the  state  "from  and  after  the 
passage  of  this  act."  Similar  provisions  are 
found  in  each  of  the  other  acts.  Hot  Springs 
county  was  taken  from  parts  of  three  coun- 
ties. Section  4  of  the  act  creating  that  coun- 
ty provides  that,  until  a  census  shall  be 
taken  upon  which  a  reapportionment  law  may 
be  based,  a  portion  of  the  respective  coun- 
ties from  which  the  county  of  Hot  Springs 
is  formed  shall  be  continueid  to  be  a  part  of 
Big  Horn,  Fremont,  and  Part  corinties,  re- 
spectively, for  the  purpose  of  legislative 
representation.  Laws  1911,  c.  9.  Campbell 
county  was  taken  partly  from  Crook  county 
and  partly  from  Weston  county,  and  the  act 
creating  it  contains  a  provision  to  the  effect 
that,  imtil  the  new  count:^  shall  be  entitled 
to  a  separate  lepresentatlon  in  the  Legis- 
lature under  a  duly  enacted  apportionment 
act,  ft  shall  be  and  remain  a  part  of  the 
counties  of  Crook  and  Weston,  respectively, 
for  the  purpose  of  legislative  representation. 
It  is  argued  that,  if  the  general  law  afore- 
said for  the  organization  of  new  counties 
could  at  any  time  have  been  construed  as 
vesting  authority  In  the  organization  com- 
missioners and  clerk  to  conduct  a  general 
election  in  a  new  county  prior  to  its  organ- 
ization, It  has  been  rendered  inapplicable  in 
that  respect  to  the  new  county  of  Platte,  and 
the  other  new  counties  in  the  same  situation, 
by  the  provision  above  mentiotied  contained 
in  the  act  creating  the  Aew  county  that,  until 
its  organization,  such  new  county  slull  be  at- 
tfldied  to  the  county  or  counties  from  which 
the  same  is  taken  for  election  purposes.  We 
do  not  so  construe  that  provision,  nor  can  it, 
we  thtnt,'  be  reasonably  so  construed.  The 
natural  and  reasonable  construction  of  the 
provision' aforesaid  Is  that  it  continues  the 
new  county  as  a  part  of  the  original  county 
or  counties  until  its  organization  for  election 
purposes  only  as  to  such  elections  conducted 
by  the  old  county  that  would  be  participated 
in  by  the  electors  within  the  territory  of  the 
new  county  if  no  provision  had  been  made 
for  the  creation  of  the  new  county.  This  is 
made  clear  by  a  reference  to  the  former  leg- 
islation on  the  subject  Practically  the  same 
provisions  as  those  found  in  the  new  county 
acts  and  the  general  law  for  organizing  coun- 
ties are  to  be  found  in  all  the  legislation  rel- 
ative to  new  counties  since  Wyoming  was  or- 
ganized as  a  territory.  In  the  act  of  Decem- 
ber 10,  1875,  which  defined  the  boundaries  of 
Crook  and  Pease  counties  (the  name  of  Pease 
county  I)eing  afterwards  changed  to  John- 
son), and  provided  for  the  organization  there- 
of, it  was  declared  that  the  county  embraced 


within  the  boundaries  of  such  counties  "shall 
for  Judicial  and  all  other  purposes  remain 
and  constitute,  as  now,  part  of  the  counties 
from  which  the  same  is  proposed  to  be  tak- 
en, respectively,  until  organized  as  hereinaft- 
er provided."  But  In  the  same  act  it  was 
provided  that,  upon  the  petition  of  a  pre- 
scribed number  of  electors  residing  In  either 
of  the  proposed  hew  counties,  the  Govemot 
should  appbint  three  electors  resident  tberela 
to  act  as  commissioners  In  or^nizlng  the 
same;  and  that  such  commissioners  should ' 
establish  Toting  places,  apt]ohit  Judges  of 
election,  hold  an  election  at  a  time  to  be  se- 
lected by  them  for  all  county  and  precinct 
officers  for  Such  county,  and  canvass  the  vote 
thereof.  Comp.  Stftt.  1876,  pp.  198-201.  The 
provision  that  the  new  'county  should  until 
its  organization  remain  a  part  of  the  county 
from  which  it  was  taken  "as  now"  for  Judi- 
cial "and  all  other  purposes"  was  certainly 
broad  enough  to  Include  election  purposes. 
Yet,  In  connection  with  that  provision,  it 
was  also  provided  that  the  election  to  be  held 
for  the  selection  of  officers  in  the  new  county 
should  be  called  and  conducted  and  thb  result 
thereof  canvassed  by  the  organization  com- 
missioners; and  there  seeihs  to  have  been  no 
thought  that  the  two  proriaions  were  Incon- 
sistent. Again,  in  1888,  by  the  act  in  which 
the  boundaries  of  the  counties  of  Converse, 
Natrona,  and  Sheridan  were  defined,  it  was 
provided  that,  until  organized,  the  region 
of  country  embraced  within  the  limits  of  an 
unorganized  '  county  should  remain,  consti- 
tute, and  be  a  part  of  the  county  or  counties 
from  which  the  unorganized  county  shall  be 
taken,  "for  municipal.  Judicial  and  other  pur- 
poses." And'  in  that  act  provtsiyn  was  made 
for  the  appointment  of  commissioners  td  or< 
ganize  any  such  county,  requiring  them  to 
call  an  election  for' county  and  precinct  offi- 
cers, establish  toting  places,  appoint  Judges 
of  election,  and  caiivass  the  votes  cast  at 
sneh  election.  And  in  each  such  counties 
such  an  election  was  held  resulting  in  the 
organization  of  the  counties.  Laws  1888, 
C.  90.  In  1S90  the  act  creating  Big  Horn 
county  was  passed.  Laws  1890,  c.  48.  In 
one  section  it  Wa^  provided  that  until  said 
county  shall  have  selected  officers,  as  provid- 
ed by  law,  and  the  same  shall  have  qualified 
as  such,  all  portions  of  the  county  which, 
when  the  act  was  passed,  belonged  to  or 
formed  a  part  of  some  other  county  "for 
Judicial,  revenue  and  election  purposes," 
should  be  attached  to  the  counties,  respec- 
tively, from  which  such  portions  of  said 
county  are  taken.  And  in  other  sections  the 
act  of  1888  providing  the  method  of  organ- 
izing unorganized  counties  was  amended  tn 
certain  particulars,  but  the  authority  of  the 
organization  commissioners  to  call  and  cob- 
duct  the  election  for  county  and  precinct  of- 
ficers and  canvass  the  returns  thereof  vra.a 
continued.  Thus  the  two  provisions  existed 
together,  apparently  without  it  being  sup- 
posed that  thej^'were  inconaistent,  ose  of 
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tbem  CMrtlBoftiK  the  several  paittoaa  of  the 
unorgaitlBed  county  as  a  part  of  fhe  county 
from  which  they  were  re^>ectlTely  taken  for 
election  puppoMs,  antU  the  offlccr*  of  the 
ne>w  county  shall  have  been  eiectcci  and  shall 
hare  qaallfled,  and  the  other  vesting  avtboc- 
Ity  tn  the  organization  commissioners  fo  call 
and  conduct  in  all  respects  the  election  for 
county  and  precinot  oHcers  of  tke  new  csun- 
ty,  when  It  became  proper  to  hold  auch  an 
Section.  .  If  such  proTislons  were  not  incon- 
sistent when  found  In  the  same  act,  and  it 
must  be  conceded  that  it  wouid  have  been 
neoeessry  to  give  them  such  tm  itatarpreta' 
tionas  Would  give  due  effect  to  each  aaeord^ 
log  to  the  iiiaalfest  legislative  intent^  the 
proTlaiens  of  thei  general  law  and  the  new 
county. acts  upadcr^consideration  may  as  rear 
sonaUy  be  read  and  construed .  together  al- 
lowing that  eOect:  to  each  which  will  juH 
<4)erate  to  destroy  the  other.  And  by  doing 
sQ.they  can  and  ought  to  be  construed  and 
enforced  a«' Above  Indicated. 

There  is  anpther  reason,  .even  mote  :con- 
daslve,  which  requires  a  construction  of 
these  provisipns  giving  fvdl  for<»  and  effect 
to  the  general  law  aforesaid  relating  to  the 
conduct  of  the  election  at  which  the  officers 
of  the  new  county  are  to  be  elected.  It  is  a 
Beneral  •Iv.w  enacted  pursuant  to  the  conatltu- 
tl^nal  provision  that  the  Legislature  shall 
provide  by  general  law  .for  organizing  new 
cpnntles.  And  it  is,  therefore,  beyond  the 
power  of  the  Legislature  to  enact  provisions 
of  that  nature  to  operate  and  to  be  applica- 
ble only  to  a  particular  county  named.  The 
act  crei^tiQg  Platte  county  legislates  for  that 
county  alone,  and  the  other  acts  creating  new 
counties  likewise  con^in  provisions  which 
refer  only  to  the  county  therein  named  or 
the  territory  to  be  embraced  therein.  It 
would  not  only  have  been  an  unconstitutional 
exercise  of  power  for  the  Legislature  to  have 
provided  specially  the  method  of  organizing, 
or  holding  the  election  in  connection  with 
organizing  the  particular  new  county  named 
in  either  act,  but  it  is  not  to  be  presumed 
that  the  Intention  was  to  do  so,  especially  in 
view  of  the  fact  that  there  Is  nothing  else 
in  either  act  that  can  be  suggested  as  even 
remotely  Indicating  such  Intention.  Indeed, 
the  contrary  Intent  is  manifest,  for  In  sev- 
eral sections  of  each  of  the  new  county  acts 
the  necessity  of  other  statutory  provisions  to 
enable  the  county  to  organize  is  recognized. 
As  an  illnstratlon  of  this  it  Is  sufficient  to 
refter  to  the  act  creating  Platte  county.  Sec- 
tion 2  prescribes  the  Judicial  district  to 
which  the  county  shall  belong  after  it  "shall 
lieve  been  organized  and  shall  have  chosen 
its  officers,  as  provided  by  law."  Section  8, 
which  contains  the  provision  In  qnestlon,  de- 
clares tbat  the  new  county  shall  be  attached 
to  the  county  from  which  It  is  taken  until 
each  time  as  It  "shall  have  selected  officers 
BM  provided  by  law."  And  secttan  4  attach- 
es the  new  county  to  the  parent  county  for 
leslSlatin  jacpreaentatiom  after  tt  "skall  have 


been  orgamteed,  as  provided 'by  law."  These 
references  to  the  organisation  of  the  county, 
and  the  selection  of  its  officers,  "as  provid- 
ed by  law,"  axe  the  more  significant  In  this 
cennectlon,  in  view  of  the  omission  from  the 
act  of  any  provision  for  the  organization  of 
the  coonty.  A  provision  postponing  the  op- 
eration of  the  general  law  in  the  case  of  a 
partlcnlar  county  named  until  after  its  or-' 
ganlzation  would  be  equally  as  objectionable 
as  a  special  pi'ovlslon  for  its  organization  ap- ' 
plicable  to  It  alone,  for  that  would  be  an  at- 
tempt to  prevent  the  general  statute  from 
operating  In  the  manner  and  at  the  time 
therein  provided,  and,  In  effect,  te  amend  It 
by  limiting  its  application. 

Restatlbg  our  conclusion  respecting  the 
provision  In' the  acts  creating  the  new  o6nn- 
ties  whicb  declares  that  the  new  county  Shall 
be  attached  for  election  purposes  to  the' 
parent  county  until  It  shall  have  feieen  or- 
ganized by  the  s^ection  of  Its  officers'  and 
their  qualification  as  such,  and  the  effect 
thereof  upon  the  provisions  of  the  gtoeral 
law  for  organizing  new  counties  relating  to 
Sections,  It  is  that  such  provision  of  the 
new  county  iacts  applies  only  to  such  elec- 
tions as  would  necessarily  be  participated  In 
alike  by  the  electors  within  the  proposed 
new  county  and  those  within  the  remaining 
part  of  the  old  county  as  electors  of  su^ 
old  county.  This  excludes  any  election  per- 
taining to  the  pending  or  proposed  organisa- 
tion of  the  new  county,  and  requires  the  ap- 
plication of  the  provisions  aforesaid  Of  such 
general  law  to  the  general  election  to  be  heM' ' 
in  November  next  In  the  new  coimtles. 

[3]  Referring  again  to  those  provisions,  we  ' 
observe  that  at  such  general  election  the 
qualified  electors  residing  In  the  new  county 
are  required,  in  the  manner'  provided  by  law, ' 
to  vote  for  a  toember  of  .Congress,  state,  and 
district  officers,'  and  elect  the  members-  of 
the  Senate  and  House  of  Representatives  of 
the  state  to  which  said  county  la  entltied, 
and  also  the  county  and  precinct  officers 
provided  for  by  law.  Comp.  St  1 1066.  And 
that  at  the  time  and  In  the  manner  provided 
for  by  law  the  commissioners  appointed  to 
organise  the  county  add  the  clerk  appointed 
by  them  shall  pwform  an  and  singular  the 
duties  preparatory  to,  respecting,  or  inci- 
dent to  such  election  which  are  Imposed  by 
law  npon  County  commlfl8k>n««  and  county 
clerks  respectively  in  organized  counties,  and 
that  such  election  shall  be  conducted,  and 
all  matters  preparatory  or  Incident  thereto, 
or  connected  therewith,  shall  be  done  and 
performed  as  In  elections  held  In  organized 
comities,  except  that  the  returns  thereof 
shall  be  canvassed,  and  the  result  declared 
by  said  commissioners.  Id.  f  1057.  And  we 
observe,  further,  that  Bn<A  general  law  de- 
clares that  for  the  purpose  of  such  election 
any  such  unorganized  county  shall  be  deem- 
ed to  be  segregated  from  the  original  coun- 
ty or  counties  from  which  the  same  Is  tak- 
en.   Id.  |  lAOO.    Thus,  wbUe-  the  clerk  ap- 
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pointed  by  the  •ocganlzv.tiea  comiBijssionerB 
may  not  be  In  all  respects,  U  any,,  technically 
considered,  a  county  clerk,  be  Is  rested  wltli. 
autbority  to  perform. and  ia  reaulred  to  peir- 
form  as  to  such  election  all  and.  singular 
the  duties,  preparatory  to,  respecting  or  In- 
cident ,  to.  the  election,  as  are  imposed  by 
law  upon  comity  clerks  In  organized  coun- 
ties. Concerning  those  duties,  we  need  only 
refer  to  that  relating  to. the  preparation  and 
distribution  of  ballots.  The  names  of  all 
candidates  for  office  are  required  to  be. print- 
ed upon  one,  ballot.  The  county  clerit  is  re- 
quired to  prepare  such  official,  ballot,  cause 
tbe  saioe  to  be  ptrioted,  .  and .  distribute  a 
suitable  number  thereof  to  tbe  Judges,  of 
eleotioji  of  eatfi  ^rotteg  prednct.  It  Is  ap- 
parent that  tbe?je  .would  be  mu^b  idlfflcalty, 
if  it  would  not  be  quite  Impossible  to  comply 
with  the  law,  tf '  ballots  were  to  be  prepared 
foiiuse  la  tbe  new  county  by  the  eounty  clerk 
of  tbe  parent  fx>nnty.  containing  tbe  names 
of  candldsjtes  for . all , -officers,  other  than. coun- 
ty and.  precinok  officers,  and  another  ballot 
by  the  clerk  is  tbe,  new  cctojoty  containing 
the  names  of .  candidates  for  oeuqty .  offices^ 
for. we  do  not  think  thatsuchai  procedure  is 
contemplated  by  any .  provision;  of  the  stat- 
ute, and  certainly  it  is  not  provided  for.  We 
think  there  must  be  but  one  ballot  contaln- 
l9g  the  names  of  candidates,  and  that  in  the 
unorganHaed  county^  whose  officers  are  to  be 
selected  at  the  eletctjion,  the  ballot  is  to  be 
prepared,,  and  the:proper  number  distributed 
by  the  pcovisional  clerk  in.  that  county.  In 
oth^  words,  bis  office  is  equivalent  tO:  that 
of  county  clerk,  and,  within  tbe  meaning  and 
operation  of  the  general  election  laws,  he  is 
the  county  clerk,  with  whom  all  papers  must 
be  filed  that  are  required  by  the  general 
election  law  to. -be  filed  wltb  .the  county 
clerk, -by  whom  allipapera  and  returns. are 
to  be  certified  that  are -required,  by  that  law. 
to  be,  certified  by  the  county  '  clerk,  and  to 
whom  all  notices  are  to  be  sent  and.  papers 
certified  that  are  required  by  that  law  to 
be  Bent..oT'C^tified  to  the  county  derk.  For 
tbe 'purpose  of  holdingiiaDd  conducting  sncdi 
genecal  election .  la  the  territory  embraced 
within  the  neTT-  county- In  process  of  organ- 
ization,.  including  tbe  fwtlng  for  aU.  candi- 
dates for  office  that  are-to  bevoted  for  the]te- 
In,  and- upon  all  questions,  submitted  to  the 
electors  at  large,  the  election  is  to  be  held 
and  conducted,  tberetu-ttae  same  as  if  the 
county  was  organized,  except- that  the  organ- 
ization commissioners  constitute  the; canvass- 
ing board.  This  seems  to  us  to  be  tbe  prop- 
er oonstruction  of  tbe  -statutes  aforesaid; 
and  we  doubt  if,  under  any  different  con- 
struction, the  provisions  of  the  general  elec- 
tion law,  and  the  law  controlling  tbe  or- 
ganization of  new  counties,  could  be  complied 
with  la  the  territory  embraced  within  a  new 
county  In^  process  of  organization. 

Thus  far  we  have  not  considered  the  pri- 
mary election  law,  and  have  not  intended  by 
anything  that  has  been  said  with  cefecence 


to  the  geaeral  election  law  .to .^wterD^e  tb* 
extent  and  manner  of  the  operation  oi  tb» 
primary  law;  The  object  oic  the  puimary  law 
la  to  provide  for  the  nominatiou.  of  .candi-. 
dates  to  be  voted  for  at  the  general  eteetlMi,! 
and  having  concluded  that  .such  general  slee-. 
tion  lot  a-  new  county  about:  to.  be  ocganteed 
as  aforesaid  Is  to  be  held  andi  conducted 
therein  undev  I  the -oontrol  of  the  prorislonal 
officers-  in 'the  same  manner:  as  in.an  orgau- 
laed  county,  with  the  «ixaQ>tioD'  tbbt  tbe  or- 
ganisation commissioners  constitute  the  coun- 
ty can^vassiitg  -  board,  we  mre  prepared  to 
consider,  tbe  provisions  of  tbt  primary  law 
and  -determine  their  application'  bv  the  .elec- 
tion in  tbe  new  county.  Bach  -provisions 
Should,  if  possible,  be  construed  So  that  tbey 
loay  operate  throughout  the' state  -tmiformly, 
and  permit  the:  nomination  and  election  <tt 
officers  in  accordance  with'  the  evidiant  pur- 
pose of  tb»  Act  B^ore  dotair  do,  ft  seems 
desirable  to  '  vefet  to  coptaln  pr«TtslOns '  ot 
the  statutes  concerning'  the  -  nomtnatlon  of 
candidates'  as  they  stood  when  the  primaty 
law  was  enacted,  that  we  ihay  observe  tBe 
principal  ctaauges  made  by  that  law;  The 
genertil  election  law  regulating'  tbe  nomlna- 
tlob  -of'  candidate^  and  requiring  the  "rotes 
o*  elector*  to  be  expressed  upon  an  bffldail 
biiUot  was  first  enacted  in  1890,  a  ffew  months 
inrior  to  the  tidmisslbn-  of  'Wyoming  as  a 
state.  By  that  act,  and  until  the  enaiitimetat 
of  the  primary  law  In  1911,  niominatlonB 
might  be  made  by  conventions  of  political 
parties  or  by  petition,  Abd  it  traS  provided 
in  Section  87  that  certlflcates  of  nomlha- 
tions  for  officers  to  be  filled  by  the  electors  ' 
of  the  enflre  state  or  of  any  division  or  dis- 
trict, greater  than  a  county  shall  be  filed 
with' the  SeiSretary  of  State;  that  certificates, 
of'  notblnktlon  for  county  and  precinct  offi- 
cers, .  "including  members '  of  either  brancb 
of  tbe  Legislature,"  shah  be  filed  vrith  tbe 
clerks  of  tbe  respective  counties  wherein  the 
officers  are  to  be  elected;  and  "that  the  cer- 
tificate, of  nomination  for  Joint  member  of 
either  branch  of'  tte  legislative^  assembly . 
shall  be  filed  in  the  qfflce  of  the  county  clerk ' 
of  each  county  to  be  represented  b|y  such 
Joint  member."  Provision  was  also  made  as 
to  municipal  elections... j'  The  Secretary  of 
State  was  required  to.  certify  to  the  respec- 
tive county  clerks  the  names  and  description 
of  persons .  nominated  la  the  certificates.,  Of 
nomination  filed  in  his  offic^  The  n^pes  of 
the  candidatOB  whose  respective,  c^tiflcatee 
of  nomination ,  were  duly,  filed  and  certified : 
were  required- to  .be  pitotedlp  a  prescribed 
manner  upon  the.  official  ballot  prepared  and< 
distributed  by  tbe  reegjeictive  coHn.ty  clerks. , 
When  tbe  act  of  189Q  was  passed,  not 
only  might  it  happen  that  -a  new  county 
should  remain  attaebed  to  the  original  coun- 
ty for  the  purpose  of  legislattve  cepresenta- 
tion«  but  two  or  more  original  cobaties  might 
be  expressly  given  Joint  representation  in 
addition  to  separate  B^^resentatlcn,  and  that 
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deeuh-e<I'!rf«tit«((fct  (md.lnstB&cdi  VUat  oon- 
dHk)n:*^ab'prOTl(Jed  foi<lfl  «h8t  *ct  ias  BhoWn 
aboVe,  xrpoB  tke  sufyposlttoR,'  ppobMblyv  ^Rt 
Hi*  prbvmibtl '  f^r  tb«  DoiMnitlOB '  of  }(»liit< 
legtela<lYe  canafcates  trtd'hecoine  obs»t«te  on 
acwant  of  the  ic«t*JtuHoiial  provision  thait 
tech  county  «bftH  ^utrtltute^  ■  s  'feenatoTlal 
and'reprfesOBtatlve  dfetMct,  It  was  omJtted 
fremthe'KeTlsIon  dJ'lWO, *na  eotrte<ple6tly 
from'  tbe  later  cbmitHatton  of  the  6ta  totes. 
But  It  has  nbt'beeft  expreesly  repealefl  or 
amended  by  the  Legislature,  nor  by  lmt)Uca- 
tlon  except  so  "far  Us  It  'may  be  affected' by 
th*  primary  law  of  1911.  And  we  beMete 
that  it  was  follb^w^ -itt .  tbe  case  df'ntew 
counties  organli!^  'fLtVei'  the  Constitution 
became  effective;  w4lle  they  remained  a  part 
of  the.  original ,  county '  for  the  pttrpoSe  of 
le^Iatire  represeijtatloh,  on  the  theory  'that 
such  provision  for' nominating  a  Joint  mem- 
ber was  operative  In  such  case,  as  the  only 
statutory  provision '  governing  the  matter. 
The  Constitution,  it  is  true,  .declares' that 
each  couhty  shall  con^Itiite  ia  senatorial  and 
representative  dlstrldt!  Article  8,  |  $.  But 
It  also"  provides  fo^  a  reapportionment  for 
senators  and  representatives  only  at'  the 
session  of  the  Legislature  next  following  an 
enumeration  of  the  inhabitants  6t  the  state 
In  the  year  1895  and  every  tenlh'  year  there-, 
after,  and  the  session  next  following, .  an 
enumeratJoil  made  ^y,  .the  X7nite4  States. 
Articles,  subtitle.  )"4pP0lntmenti"  |  2.  By 
section  4  of  the  same  article  and  subtitle  an 
apportionment  'was '  made  of  senator^  and 
fepres^tatives  among  th^  e^^istlng  organized 
counties.  .  Sub^^uently  other'  ^counties  were 
organized,  tiuit.beforie  a  reapportjoniiient  act 
was  passed. .  Copcerniog  such  counties  as  to 
th^  repi;esentatlpn  la  the  Leglsla.tui'4  it 
was  said^  Ini  .the  concucfiog  opiol^jji  oi  the. 
writer  la  State' efi  rel.'T.  .Scb4iltge.r','l6  'V\'yo. 
479,  'm  95  Pac.  698... 74:4: .  "AltUojjglj  jeacU 
county,  Ip.  expressly  .constituted,  »,  separate 
senatorial  ^a^id,  Kepreseni^tiye  district  by  t^e 
Consti^tipi).  itself,,  tiia,t  provision,  .yyoi^  nee-, 
essarily  be|  rjead  in  con]i.e9tlon  with  tb&  pec-, 
tlon  m^kl^^a  specific  apportipnmeni;,  wl^b,, 
Sqr  that  purR98^,  wentioq^  M>e  poui^ti^  .^^ 
they  e^ia^  when., the  C9aatitu.tion...,v^as. 
frame^,,,  To,  prevent  tl^  npiu;epr«)9ent«tioi| 
of  the  territory  ^qd  people  Inicliided.  In  tbe. 
newly  ^org^ized ;C)»u]^ie8|  th^  w^vdd.neces- 
sari^  be.yegfufded  aa  pa^rtf  of  the  original 
co^n^Ies  ]ra«pf)ctiyf ly,  tof!.  the  purposep  of 
legislatfFeideijtloiu^  fki\i  jiePE^sentqtioa.  t And 
HUki  confptt  wi^f  in  fact  IoU«ved  in  t^  elec- 
tion, of  the  first  Legiis|lBtur«,  tbaib  convened 
In  IKoveDiber,  1^90,  pod  tb«  second  itibat  con- 
vened In  Jaiuwiy,  1893."  The  several  ooupt 
ty  acts  in .  ^eet|oQ,  a^  «boye .  ahonn, '  fiovn 
ttnoe^  t^e  ]iew,<y>i^f»,a»  partn  of  th^ionlg- 
inali  ooDDtles,  reeR»ctlyely,,for  awA  pwpitBee 
natU  an  sot  ahoAl^  bi*  pasaed  giving 'ttMan, 
■e|MU»te  ooonty  .  vetkresenfcatlon.  ..By  .the 
ahoreKiHotad  renmi'ks '  that .  the  new  oMnty 
rtmr^Vi  tuvtutK^  tiffurigbitd  «»anty  £er 


ttte  {luVpioea  of  legltdMlvfe  elet^Iaoi  dnd  rep-- 
reseittatteD,  It  was  not'aaeant  that'snefa  eleo- 
turns  j#eiie><^iiidaeted':or  controlled  by  the 
oHglnW' ■cotrnty,  -fer  •  Clearly,  the  new  eitftiri- 
ty  baying  been'  organized,  it  held  ^nd  cira- 
ducted'  ll9  own- •election,  and,  toder  the  law 
then  In  n)rce  for  nomliiatlBig  and  certifying' 
the'Bo<hlnatlon  'oif  candidates,  there  wiis  no 
dlfflcnlty  "ha  relation  to  '  that  matter.  The 
fact  lAOnld  be  mentioned  that  the  result  of 
general  elections  for  members  of  the  Legisla- 
ture are  not' declared  by  ttae-couAty  can- 
vassing board  Irl  any  case,  but  an  abstract  of 
the  canvass  made  by  such  board  of  thetotee 
for  members  of  the  Legislature  was  and  Is 
required  to  be  sent  to  the  Secretary  of 
State',  to  be  Canvassed  and  the'  result  de- 
clared by  "the  state  canvassing  board.'  It  ajv 
pears,"  therefore,  that  as  the  law  stood  at  the 
time  of  the  last  general  election,  and  the 
elections  preceding  It  since  the  present  meth- 
od of  voting  by'Of^dal  ballot  has  been  In! 
operation,  there  'would  have  been  no  trouble 
In  applying  the  general  election  law,  togeth- 
er With  the  general  law  for  the  conduct  of 
the  general  election  in  new  countle^  about 
to  be  organized  by  electing! their  .officers  at 
such  election,  for,  under  the  last-mentioned 
law,  the  provisional  clerk  Is  required  to  per- 
form all  tbe  duties  of  county  .  clerk  with 
refereilce  to  .the  election.  The  primary  law. 
calls  for  an  eiectlaa  heforq  the  general  elec-, 
tlon  for  the  'purpos^  of  determining  thereby^ 
the  homluatlons  to  be  made  of  ce^aih  candi- 
dates to  be  voted  for  at  the  gefieral  election. 
Such,  primary  etec'tloh'  must,,  of  course,  re- 
quire the  performance  of  official  duties  pre-, 
ceding  aiid.',jC()llQw4ng  It.  and,  43  to  a'  candi- 
date required  to  he  nominated  at  the  primary 
election,  the,  nominating,  petition  Is  for'  tjie. 
pujfpoae  9^. .getting  his  name  upon  the  pri- 
mfiry  election  ballot.  Instead  of  tbe  official 
baiipt- as.uiid^;;  theoid  law.,  It  should  be 
bpr^e  in  luiud, .'  however, .  that  .the  primary 
eieft^n.is.a  matter  preparatory  and  ln9iT, 
dent  tp,.^)od,  oppnefitejd  with,  the  general  eleC: 
t^Pfi,  fn  qopsid^Iug.  the  act  pi;pvldlfig,  for! 
suc^  ,priini)fy;/9lectioii,  we  shall  refer,  as  we, 
proceed,,  to ,^piiy  those.  provlsUjijis  ,that  may'. 
aeoB  .  pertlqpnt; . ,  tio. .  the .  qupstlpiiSt ,  necessfury 
to  be  ^wnsldered  in  det^mlntng.  the  .questions 
here. presetted. .  '  .     .,-      ;    ,    .' 

The  act  provides  ior  piep^ring,  clrcn^t- 
ing,  signing,  and  filing.  nomlnfU^an  papecs- 
nominating  candidAtas.to  be  voted  for  at  the 
prkaarr  .«lei3tk)P(  It  Is  .provided  In  section 
8  9f  the. act,  concerning  .Buch  aomlnatlmi  par 
pers  aa  foUoiws:  "All-  nomination  {tapers 
herein: required, shall  be  filed  as  foljboiws; ,  (1) 
For  state  officera,  Judcea.^^,  the  Supreme, 
Oonrt  aitd  district  opurts/ .  senators  in  the 
QangreB»'0^  tbe;  United  Statta,  nnd  T^re- 
smtatlres  in  Congtesa,  In  tbe  office  of  tbe. 
aeoretai?'  of  State,  at, leaat. thirty  idayaber 
fore  tbedateof  the  prinMtryielcctloa  next  en* 
anlng.  .  *  .  «  *  .'<a>  Vorofflcea  to  be  voted 
ft».  wholly  iiltUu  on^  .Muatjri  aadt  Xor.AO- 
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oera  not  berein  otherwise  provided  for.  In 
the  office  of  the  county  clerk  of  the  prop» 
connty  at  least  twenty  days  befor«  the  date 
of  the  primary  election  next  ensuing.  (3) 
For  city  or  town  officers.  When  the  election 
of  such  city  or  town  officers  is  at  a  different 
time  and  place  from  the  election  of  county 
officers.  In  the  office  of  the  city  or  town 
clerk,  at  least  ten  days  before  the  primary 
election  next  ensuing."    Laws  1911,  c.  23. 

It  Is  conceded  that  the  nomination  paper 
of  the  relator  Is  required  to  be,  filed  in  the 
office  of  the  county  clerk,  but  on  one  side  it 
is  contended  that  it  should  be  filed  with  the 
provisional  clerk  of  the  new  county  of  Plat^e^ 
and,  on  the  other  hand,  that  it  should  be  fll« 
ed  with  the  county  clerk  of  Laramie  coun- 
ty, the  county  from  which  Platte  county  is 
taken.  If  no  other  question  than  this,  was 
to  be  considered,  it  might  easily  be  disposed 
o^  after  having  determined  as  above  that 
the  election  is  to  be  held  in  the  new  county 
in  the  same  manner  as  in  an  organized  coun- 
ty, except  as  to  the  canvass  of  the  votes. 
But  it  is  said  that  this  would  also  require 
the  nomination  paper  of  a  candidate  for  ei- 
ther branch  of  the  Jdegislature  as  a  repre- 
sentative from  Laramie  county  to  be  filed 
with  the  provisional  clerk  In  the  new  county, 
which  would  make  the  primary  law  inopera- 
tive in  that,  particular  for  the  reason  that 
there  is  no  provision  of  law  for  a  final  can- 
vass by  a  single  board  of  the  votes  cast  at 
the  primary  election  in  two  or  more  voting 
counties  for  legislative  candidates,  and.  fur- 
ther, that  a  similar  difflcalty  would  occur  if 
such  papers  should  be  filed  only  in  the  office 
of  the  clerk  of  the  original  county,  and  the 
election  should  be  conducted  in  the  new  coun- 
ty by  its  organization  officers,  since  there  Is 
then  no  provision  for  getting  the  names  of  the 
legislative  candidates  upon  the  primary  bal- 
lot in  the  new  county  or  counties.  It  is  con- 
sidered, therefore,  that  the  question  relating 
to  legislative  candidates  for  nomination  is 
directly  involved  in  any  construction  of  the 
primary  law  for  the  purpose  of  determining 
the  place  itor  filing  the  relator's  nomination 
paper.  And  we  are  urged  to  remove  the 
doubt  tliat  has  arisen  concerning  the  nomi- 
nation at  the  primary  election  of  candidates 
for  the  Legislature.  We  are  of  the  opinion 
that  there  is  reasonable  ground  tor  doubt 
in  relation  to  that  matter  nntll  It  to  settled 
by  this  court,  and  that  the  question  must 
come  here  for  determination  sooner  or  later, 
if  It  to  not  here  now,  and  that  it  would  not 
be  improper  for  us  to  express  our  vierws  con- 
cerning it,  even  if  its  determination  to  not 
Isiiperative  t<it  the  purpose  of  disposing  of 
the  particular  question  before  us. 
'  [4]  I'he  primary  law  pro^des  generally 
that  the  candidates  of  p^ltlcal  parties  for 
all  offices  whidi  nafler  the  general  law  are 
flUed  by  the  direct  Tote*  of  the  people  at  tlie 
general  electlom'' in  November,  and  candidates 
for  the  office  «f  United  States  abator  shall 
b«  KombuUed,  and  party  coaimltleeoiea  shall 


be  elected  at  primary  eleetla«s  at  the  tfanes 
and  in  the  manner  therein  provided;  and 
that  no'  names  of  candidates  of  any  political 
party  required  or  permitted  under  the  act 
to  make  nominations  sliall  be  placed  upoa 
the  offlctol  election  ballot  unless  such  candi- 
dates shall  have  been  dbosen  and  nominated 
in  accordance  with  the  act  Laws  1911,  c. 
23,  I  1.  Such  prlmajry  Section  "shall  constot 
of  an  election  by  all  political  parties,  at  the 
same  time  and  place  in  the  various  voting 
precincts  designated  as  provided  by  the  gen- 
eral election  laws  of  the  state,  on  the  first 
Tuesday  after  the  third  Monday  In  August 
la  every  year  in  which  ^^ocurs  a  general  elec- 
tion, for  the  nomination  of  candidatps  for 
such  offices  as  are  to  be  filled  at  the  general 
election  in  November  next  ensuing,  and  for 
the  election  of  party  committeemen."  Sec- 
tion 2.  Can  it  be  doubted  that  by  the  gen- 
eral election  laws,  including  the  general  law 
construed  as  aforesaid  relating  to  the  gen- 
eral election  in  Noveqiber  in  the  new  unor- 
ganized counties  abov^  mentioned,  the  vari- 
ous voting  precincts  in  such  new  counties 
are  required  to  be  designated  by  the  organi- 
zation commissioners?  .That  to  an  act  pre- 
paratory to,  respecting,  and  incident  to  the 
general  election,  and  the  duty  of  county  com- 
missioners in  respect  thereto  to  imposed  upon 
the  officers  appointed  to  organize  the  county. 
In  those  precincts  so  designated  the  primary 
election  to  to  be  held,  as  wdl  as  in  voting 
precincts  as  designated  by  county  commis- 
sioners in  organized  counties. 

[(]  Coming  to  section  8,  above  quoted, 
which  prescribes  where  nomination  papers 
shall  be  filed,  we  observe  that  those  for  state 
officers  are  required  to  be  filed  with  the  Sec- 
retary of  State,  and  those  for  offices  to  be 
voted  for  wholly  within  one  county,  and  for 
officers  not  otherwtoe  provided  for,  in  the  of- 
fice of  the  county  clerk  of  the  proper  county. 
What  officers  are  to  be  regarded,  within  the 
meaning  of  this  section,  as  those  tp  be  vot- 
ed for  wholly  within  one  countyt  Unques- 
tionably county  and  precinct  officers  are  such 
officers.  A  party  committeeman  to  such  an 
officer,  for  the  committeemen  to  be  elected  at 
the  primary  are  to  become  the  members  of 
the  county  committee,  composed  of  at  least 
one  committeeman  from  each  election  pre- 
cinct Section  36.  But  In  what  sense  to  the 
word  "county"  employed  in  the  provision  re. 
ferred  toT  As  the  Legislature  must  have 
had  In  mind,  considering  the  purpose  of  the' 
act  the  ballot  to  bb  prepared  for  the  pri- 
mary election,  and  Were  providing  a  method 
of  nomination  to'  enable  the  names  of '  <fttt- 
dldates  therefor  to  be  placed  upon  the  bal- 
lot, the  provision  to  to  be  reasonabTy  held, 
we  think,  to  refer  to  a  separate  snbdivl- 
stOB  in  which  as  a  'Ctoanty  the  Section  -wfff 
be  held ;  that  to  to  say,  a  county,  wfaetiler 
orgaAiaed  or  not  If  h«  pMcess  of  orgnniaa- 
tion,  which  acts  as  a  ectmty  for  the  puiposea 
ot  the  general  eleotion.  The  ne«r  oeonty  la 
deolareft  by  thel  gsaetal  lavrt*  ba  AegMgata 
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ed  from  the  original  county  for  the  pur- 
pose of  such  election.  Though  unorgHnised 
and  not  a  county  for  the  time  being  for  any 
other  pnrposff  for  which  counties  are  organ- 
ized, it  is  to  be  regarded  as  a  county  for 
election  purposes,  or,  more  accurately,  per- 
haps, the  territory  embraced  within  it  lias 
been  set  apart  by  law  and  endowed  through 
Its  organization  commissioners  and  clerk 
with  all  the  powers,  of  a  county  for  the  pur- 
pose of  providing  for,  holdliig,  and  conduct- 
ing the  election,  and  as  an  "nnorganlzed 
county"  It  Is  mentioned  In  the  statute  de- 
claring it  to  be  segregated  from  ttife  orig- 
inal county  or  counties  for  the  purpose  of 
tbe  election.  There  la  nothing  forced  or  Il- 
logical, therefore,  in  a  construction  that  will 
bring  such  new  county  within  the  meaning 
of  the  word  "county"  as  found  In  the  sec- 
tion under  consideration.  And  this  is  es- 
peftelly  true  in  view  of  the  provision  of  the 
primary  law  which  declares  tliat  it  shall  be 
liberally  construed,  so  as  to  insure  full  <^ 
portnnity  to  become  candidates  and  for  vot- 
ers to  exi»C!68  their  choice.  Section  SO. 
Th^re  is  a  further  and  very  good  reastm 
leading' to  such  coiistruetion' when  the  elec- 
tion of  party  (jommitteem^a  is  considered. 
At  the  ensuing  ptUaary  election  party  eom- 
mitteemen  are  to  be  elected  who  will  eonsti- 
tnte  the  oonnty  Committee  for  the  term  of 
two  years  from  the  date  of'  tbelr  first'  meet- 
ing r  that  meeting  being  required  to  be  held 
within  five  days,  If  possible^  after  the  can- 
didates of  the  respective  political  parties 
shall  have  been  -declared  nominated  by  the 
proper  canvassing  board.  With  the  election 
of  the  new  county  officers  in  November,  and 
their  qualiflcatlon  In  January  nert,  the  coun- 
ty will  become  fnlly  organised,  and  upon  the 
cooBtj'  committee  therein  to  be  elected  may 
devolve  thereafter  Important  duties  under 
the  primary  law.  Such  committee,  moreover, 
Is  required  to  elect  a  member  of  the  state 
conunlttee  of  its  party,  and  is  authorieed  to 
All  vacancies  occurring  among  the  candidates 
of  Us  party  nominated  within  the  territory 
over  which  it  has  Jnrisdlction  by  the  primary 
elections.  Section  37.  In  view  of  the  elec- 
tion of  county  officers  to  occur  In  the  new 
county,  and  the  nomination  of  candidates 
therefor  at  the  primary  election,  the  county 
committee  of  the  new  county  elected  at  such 
primary  will  thereafter  be  vested  with  the 
authority  conferred  upon  county  committees, 
for  the  scheme  of  the  act  In  this  particular 
Is  plainly  that  there  shall  be  a  county  com- 
mittee in  each  county  where  county  ofllcers 
are  to  )te  elected,  the  members  of  which  shall 
themselves  be  elected  in  the  manner  provid- 
^  tlterein. 

Construing  the  word  "county"  as  employed 
In  section  8  to  mean'  a  county,  whether  or- 
ganised -or  unorganized,  wherein  an  election 
1h  to  be  baUk  In  November  for  county-  and 
precinct  offljoers  of  that  particular  county.  It 
would  follow  that -the  nomination  paper  of 
tbe  relator  i«  required  to  he: filed  with  the 


clerk  appointed  by  the  organization  commis- 
sioners of  the  new  county  of  Platte,  unless 
there  are  other  provisions  of  the  act  pre- 
venting that  conclusion. 

[I]  In  this  connection  onr  attention  is 
cailled  to  section  28  Of  the  act,  which  pro- 
vides that  the  county  board  of  canvassers 
shall  consist  of  the  county  clerk  and  two 
justices  of  the  peace  of  the  county  called  in 
by  the  clerk,  which  justices  shall  be  of  dif- 
ferent political  parties  If  possible,  and  re- 
quiring the  canvass  of  the  retnms  of  the 
primary  election  to  be  canvassed  by  that 
board.  And  It  is  argued  that,  as  there  are 
no  justices  of  the  peace  of  Platte  county,  no 
way  is  provided  by  the  act  for  canvassing 
the  returns  of  the  primary  election  if  the 
election  is  conducted  in  the  new  county  sepa- 
rate and  apart  from  the  original  county.  As 
to' the  general  election,  that  is  the  very  dif- 
ficulty intended  to  be  provided  for  by  de- 
claring that  the  organization  commissioner^ 
shall  constitute  the  canvassing  board.  '  It 
may  be  conceded  that  section  28  refers  only 
to  organized  counties,  and  that,  upon  a 
strict  and  technical'  construction,  this  might 
affect  the  construction  of  the  entire  act.  But 
it  is  possible  that  a  county  may  be  mentioned 
or  referred  to  in  one  section  in  the  sense 
of  a  county  fully  organized,  and  in  another 
in  a  broader  sense.  Including  an  unorganiz- 
ed as  well  as  an  organized  county:  Tha£ 
construction  should  be  given  to  a  particular 
section,  not  abortive  of  the  purpose  of  the 
act,  or  conflicting  with  other  provisions, 
which  would  be  proper  or  required  if  It  stood 
alone  to  enable  it  to  ctperate  as  intended.  It 
such  a  construction  be  possible.  It  Is  clear 
that  section  28,  so  far  as  It  declares  who 
shall  constitute  the  county  canvassing  board, 
cannot  apply  to  an  nnorganlzed  county. 
There  then  appears  to  be  no  provision  in  the 
act  Itself  for  the  canvass  of  the  returns 
of  the  primary  election  In  such  a  county. 
But  the  act  was  clearly  Intended  to  apply 
throughout  the  state,  and  In  every  county 
wherein  the  election  in  November  is  required 
to  be  held.  To  guard  against  possible  omis- 
sions In  the  act,  it  Is  provided  In  section  17 
that,  "except  as  herein  otherwise  provided, 
all  primary  elections  shall  be  conducted  as 
required  for  general  elections  under  the  gen- 
eral election  laws,  as  far  as  the  provisions 
thereof  may  be  applicable."  The  word  "con- 
ducted" is  here  used,  we  think,  as  inclusive 
of  everything  necessary  to  the  holding  of  the 
election,  which  involves  not  only  the  casting 
of  the  votes  of  the  elector,  and  preliminary 
provision  therefor,  but  also  the  canvass  of 
the  returns  and  declaration  of  the  result,  for 
otherwise  the  election  would  be  unavailing. 
Blake  v.  Walker,  23  S.  C.  517;  Brass  v.  State,' 
45  Fla.  1,  34  South.  SffJ.  The  act  might  have 
declared  tiiat  the  returns  should  be  canvass-' 
ed  by  the  canvassing  board  provided  for  by 
the  general  election  laws.  -  It  has  done  so'tn 
effect  as  to  organized  cotmties,  for  iU'SUCb 
QBontles  ti>»  county  <«lerk  and  two  Jofittees 


Digitized  by 


Google 


?7« 


121;  PAfilW^q-  EDrPOSXEB 


(tWw- 


of  the  peace  constitute.  Ifh^  caovasslng  board 
at  general  elections,  .^  that  09  change.. la 
made  In  this  respect. (n  tbe  case  of  primary 
elections.  But  In  the  <f&Be  of  an  unorganized 
.ooim^  the  otber  feaeral  statute  intervenes 
which  declares  that  the  commissioners  ap- 
j)ointed  to  organize,  the  county  shall  be  the 
county  caavassing  board.  ,  This  Is  a  part  of 
;the  general  election  law,  for  It  aPPliea  to  a 
general  election  held  In  an  unorgauUed  coun- 
ty at  which  its  officers  are  to  be  elected.  The 
proTlslon  of  section  28  designating,  the  mem,- 
bers  of  the  county  canvassing, board  dearly 
refers  only  to  a  county  ^hteh  has  Justices  of 
the  peace.  It  does,  not  proyide  for  the  can- 
vass In  an  unorganized  county  in  which  the 
general  election  is  to.  be  held  for  the  pux- 
poses  aforesaid.  .Section  17  therefore  con- 
trols the  matter,  whereby  the  general  laws 
become  applicable;  and  it  follows  that  the 
dnti^  of  the  co.unty  canyaasinj;  board  pre- 
scribed In  section  28  of  the  primary  law  will 
devolve  upon  the  organization  commission- 
ers in  the  new  county.  .,,,.■ 

[7]  These  conclusion^  will  not  interfere 
with  the  nomination  at  the.  primary  election 
of  candidates  fortt^e  I^i^lature,  nor  with 
the  proper  operation  of  any  other  .provision 
of  the  primary  law,  so  :far  as  we  have  been 
able  to  discoy^.  The  Af;gu|nent  that  «  coft- 
structlqn  of  the  statute  vesting  authority  In 
the  ;  new ,  counties, ,  respectively,  to.  conduct 
the  primary  election  therein  will  prevent  the 
nominating  thereat  of.  le^ElsIative  candidates, 
Is  baaed,  iipon  the  theory  that  the  nomination 
papers,  of  such  cai^ldat^.  are  required  .to 
be  '.^Ie4  witji  tbe.  cow)f,y  cl^rk,  and  that 
since  the  new  |ix>unty  remains  attached  to 
the  parent  <;oun^  fpr  legislative  represen- 
tation. It  is  necessary  to  file  such  papers  with 
the  clerk  of  the  parent  cpunty,.  But.  th^t 
theory  Is,  we  thinii,  <  erroneous,  It ,  Is  true 
that, by  the  gi^neral  election  law  tl)e  cerUf; 
icates  nominating  members,  of-  either  branch 
of  the  Legislature  .were  .required,' expressly 
to  be  filed  witti  the  "clerks  of  the  res(>ecti7e 
counties"  wherein  thpy  are  to  be  elected. 
This  entitled  aucb  candidates  to  baye  their 
names  placed  upon  ,the  official  ballot  for  the 
general  election.,  and,  without  the. provision 
as  to  Joint  representatives)  might  perhaps 
be  held  to  authorize  tl^e  ^Ung.of^snch  certlf- 
i^ate?  wlUi.the  clerk  of  each  voting  county; — 
that  is  to  saiy;,  eack.pounty  separateliy:.. con- 
ducting an  electtoni-rbut  with  the  provision 
for  Sling  the  cerl^oates  nominatlBg  a  joint 
member  in  the.  office  .of  the  clerk  of  eacih 
county  to  be  B»  ;«presented,  which  remains 
in  the  statute,  notiwithstandlng  Its  omission 
Irom  the  subsequent  revision  and  compila- 
tion, that  matter  la  .made  very  clear;  for  the 
neiw  county,  even  after  its  organissatlon  as  a 
oounty,  until  a  new  apportionment,  will  re- 
main attached  to  the  old  ceunty  for  represen- 
tation tn  the  Legiaiatuce,  and  the  new  and 
old  counties  will  therefore  be  jointly  repre- 
Mnted  daring  that  time. 

In -an  section  of  tbe  i>rimary.law  are  mem- 


bers of  thevLeglslature.  gpecyically  mention- 
ed. To  ascertain  |Where  nomii;iating  papers 
for  candidates  for  the  I^egislj^ture  .to  .be  roi- 
edvfor  at  the  primary  ejlectlpn  sire  to  be  flleq, 
we  must,  examine  the  prjovf^ions  i^f  'seotion 
.8,  and  determine  wbat  clause,  or  description 
of  officers  therein  contained  Includes  such 
candidates.  Hayijag  coi}strued  that  part  of 
the  sectiqn  requiring  the  filing  of  a  nomiuat- 
ingi  paper  with,  the,  county  clerk  where  the 
office  1^  one  to  be  voted  for  wholly  within 
.one  county,  as,  referring  to  a  county  for  elec- 
tion jturposes,  it  necessarily  follows  that  th© 
office  .of  ^senator  or  represent^tiye  is  not  one 
necessarily  to  be  voted .  .for  -  wboU^  witbifi 
one  county.  Nor  is  it.  fn,  office  not  otherwise 
therein  provided  for,  for  In  tbe  lii^st  ^art  of 
-the  section  nomination  -papei^.fo]^  state  offl- 
.cers  are  x^qulred  to,  be.  filed  .in  :tb& .-office  pf 
the  Secretary  of  S.tate;  and  members  pf.  tbe 
'Legislature  are,  in;a':strlQt'loS<il'8COBr  :8ta.te 
'Offiwrs.  They  are  .clearly  not  county  or  pre- 
dict officers.  They,  are  meoibersof  a  body 
.which  ^constitutes  a  separate  and.  "distinct 
department  of  the  state  .government,  r  Tliey 
«d:e  paid  by  tha  state. ,  Xbey  receive,  rr- 
spectively,  their  certificattesi  of  election,  after 
.the  general  elei^tion,,  from,  the^eoretary  of 
State.  They  pwform  494ies,.,Rnd  exercise 
powers,: ' relating  ;to  tJ^ 'ata:t« 'at' large.  "In 
general  it > may,  bot.saidutbatia  .state  officer 
is  one  whose  duties  and  powers  are.  coexten* 
sive  with  tbe  state,  while  <a  county  .officer  is 
one.  whose  duties  and  powers  are  coexten- 
aivA  with  the  county."  People  t.  Evans,  2i7 
lUi  647, 'S3  M..  S.  388.  .  ".State'  officers  are 
those  whose  dutiea  .  concern  .  tbe  state  at 
large,  or  tlie  general  public,,  although  exer- 
deed  wltliin  definite  limits,' and  to  whom  are 
delegated  ^tbe  exercise .  of :  a  portLom  of  tbe 
sovereign. power  of  the.. "state.;  They  ^re  in 
a'jgeneral  sense,  those  whose  duties  .and  pow> 
ers  are.  coextensive  with,  the  state,  tir  are 
noti'limltetti  to  any  polltieal  BUbdiviBlon.  of 
thef. state;  and  are  thus 'disttbgnUhed  from 
mtiflcliial.  officers'  strictlyi.  whose  functions 
relate- «tceliiEively  to  tbe  particular mUBlOlt 
pality,  and  from  county;  city,,  town,  and 
BdiooL  dUtriet .  officers."  '36.  Gyc.  852^8531 
in  Morril.  v:  Haines,  2  N.  H.  246^  U  was 
held  that  Within. .the.  meaning  6t  %  statute 
providlD^  the  -  method  >  ot .  barlloClng^f or  'State 
Offloeos  a  representative  In-  tta^:  Ante  Legisla- 
ture''Was  ia  state  officer.  '  TboUgh  members 
(rf.  tibe  Legislature  are;thu8  hdd  to  be  state 
offloers  within  the  meaniug*'  of  section  8,  they 
are  to  be  regarded,  within  the  meaning  of 
section  7  regulating  the  number  of  signers 
to  a  nominating  petition,  as  officeM  t6  be 
voted  for  w&thin  a  district,  which  may  con- 
sist of  one  county  or  more.  In  tbe  abeencei 
therefbre,  at'  any  specific  provision  control- 
ling their  nomination,  -  we  think  it  clear  that 
the  nomination  paper,  of  a  oendifiate  tot  the 
oOce  of  state  senator  or  representative  in 
the  state  Legislature  to  be  voted  for-  at  tile 
primary  election  must  be  filed  in  tite  man- 
ner sequliJed  in  the  case. of  state  officetst 
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that  W,  #lfli;We  Secretary  of  SAt6.  So  con- 
struing the  statute,  it  1^  rendered  uniformly 
operative  and  free  firom  :ttny  diflBcnlty  as 
to  senattitM.  and  re{>re8entatiree,  for  it  Is 
made  the  duty  of  the  Secretary  of  State  to 
transmit  to  «Mh  county  derlt  at  least  25 
da^B  befbr«  the  primary  electton-  a  certified 
list  containing  the  name  and  jiost  blffce  a|3.- 
^ess  of  .e4ch  person  for.  whpm  a  Jion)Ina- 
tlon  paper,  has  been  i  filed  In  his  Office,  Ib  ac- 
«ordanc^  W^l»  the  ^oVtslons  of  th*  a!<t,  and 
eptltled  to' be  Toted -fpi;  at  such  t'liP^ry 
election,  bjr  the  yot«:s..«t!  »ich  .county,  tp- 
gethei  :witb  Hie  dest^iiitinn of  the  offlee  lor 
which  he  U  a  candidate,  and  the  party  from 
which  he  .se^ks  k.,iiQniination,  ^d.  it  ijs 
atade  the  'duty  .ot-...the.  county  canvasalng: 
board  to  lierttCy  and  Sle  the  abstrticts  m&% 
J>y  Bwch  board  In  .the  'fefllce '  of  the  county 
clerk,  and' to  mak^  a~sepaiilte  abstract  Of 
tbe  canvass  aa  to  all  state  oSicei^s,  y^ted 
States  senator,  representative  in  Congress, 
and  judges  of  the  Sopreme  and  district 
courts,  'and  certify  'the-  same  antf  0}rthwlth 
forward  It  to  the  Sedreitary  of  StJile.  TJpon 
tbe  abstracts  received  from  the.^evera}  coun- 
ties by  the  Secretary  at  States  the  Secretary, 
Auditor^  and  Treasurer  of  the  stftrt  are  re- 
quired to  m«ei  as  a  .canvassing  boai^',  make 
an  absttact  of  its  canvass  in^ainanoer'  prQ- 
Bcribed  by' the  act,  and,  when  the  «anj>as8  is 
concluded,  to  deliver  tjie  bti|;lnal  atstrhi^t 
returns,  tp  the  Secretary  of  Stjat«.to  be  ;flled 
and  recorded  in '  bis  oi&cei  and-  thereupon 
within  a  time  spedfl'ed  the  Sebte'tary  of 
State  Is  required  to  certify  to  the  clerk  of 
eacb  .  county,  ,  nnd^r.  wpacate  cover  .party 
headings,  the  name  of.  eachr- person  nominalr 
ed  as  shown'  by.  tbe  official  canvass imade  by 
tbe  said  canvassing  boArd,  as  wtil  aa  those 
certified  to  hlhi  t*  the  proper  persons  whep 
any  person  has  been  nominated,  by  s.  con- 
vention or  party  comuittee,  his  place  of  res- 
idence, the  office  ft>r  whic^  he  Was  nominat- 
ed, and  the  order  .1^  which  the  tickets  of 
13te  several  poltticai  partiea  shall  appear  on 
the  official  ballot  :  Bememberbig.:tHat  the 
clerk  appointed  -t^.  the  oxganl^atlon.HOQmibiii- 
sloners  in  a  new  county  is  for  all  the'phr- 
poses  of  file,  election  the  cou£ty  vcletk  of 
such  county,  sueb  certificate  and  all,  other 
ccrtlfieates  pertabilng  to  the  matter  required 
to  be  transmitted  by  the  Secretary  of  ^te 
to  the^  county  clerk..will  be  transu^l^ted  to  the 
proper  clerk- In  the  new  counties,  whereupon 
tbe  official" primal'  election  ballot  baa  be 
prepared  at  the  proper  time  and  in  the  man- 
ner required  by  tbe  primary  election  law, 
and  the  official  ballot  for  the  election  can 
likewise  be  priepared  in  each  new.  county 
coiidttcting  t>^  election  as  well,  as.  in  organiz- 
ed counties. '  In  the  .ease  of  a  new: 'County, 
Uke  Hot  Springs  and  .  OampbeU  connties, 
wherein  a  part  of  Its  territory  votes  with 
^nie  of  the  old  coOntles  for  members  of  the 
Ijegislature,  and  a  part  with  another  coun- 
ty, tbe>  katnea  of  tbe  candidates  tof  tM  I>K- 


islattiie  to  represent  each  of  such  old  coun- 
ties, tfbose  nomtuatlon  papers  have  been 
filed  Xvlth  the  Secretary  of  State,  will  be 
transmitted  to  tbe  clerk  of  such  new  county, 
as  well  as  after  the  canvass  of  the. abstracts 
of  the  primary  election  the  names  of,  and 
other  required'  Information  concerning  the 
'candidates  pominated  at  such  election.  Anfl, 
'ejinee  it  'Wilii  be  the  duty  of  the  brgfinl?atlon 
commissioners  in'  such  co.untles  to  ^^rran^e 
'the  voting,  precincts  so',  as  to.  enable  the 
electbrs  to  t)r6perly  vote  at  the  primary  anid 
also  at  'the  general" eleiiition  ifor  candidates 
fo.r  the  Legislature  'the  derk  can  have  no 
dlffldulty  In  properly  pr^piririg  and  distribut- 
ing th6  ballots  containing  the  natues  of  suc^ 
'candidates  to  be  voted  for  in  the  several 
'|)reclncti,'any  mo^e  than  in  t'lje'^as^  of  pr.^- 
clhct  officers.  ,     ,  , . 

[81  A  qy^tion  arisen  .un^ier  sectj^on  35  of 
th^  primary  fa^  affecting  the  delation  ^<^ 
t-yveen  the  old' and  new' couu^les' respecting 
tie  primary  el^'ctfon.  In  one  particular,  l^l^at 
8^ti6n  jprovides,"  f or'  fJt\e  filling  of  vacancies 
occurring  or  existing!  iii  any  ofice  or  posi- 
tion for  wbicti  nomliiatlonA.  ace  wf de  und^ 
the  act  before  the  printing  pf  the.priiu^ry 
aectioijitbanotsi  and,. cojifers  authority  ,ta  4]' 
such  vacancy,, upqn  tihe  regularly  cpnstitut^ 
cominittee  pt'tiie  party,  to  which  the  vacai)cy 
beloogs.  it  seems  cl^r  that,.  If  ,a  vacancy 
so  authorized  to  be  AHod'.occju'S;^  t^e. office 
.pf  senator  or  represeatfitive.iQ.  tlie.  Legisla- 
ture, .  the-  proper  ,conuiu|:tee  to  exercise  the 
power  granted'  by  tbe  section  will  be;  tJUe 
xpunty  committee. of  the  old.  county,  for  that 
is  the  pqly  .committee  ,recogniapd  bytAeipfi- 
mary  law  (section  38)  untU  tbe^^  priipary:  elto- 
tion  shall  hayq  be^i  b^ld.  And  it '  seems, 
.also,  that  such  camjiuittee  will  be  the  only 
one,  if  any, .  authorized  to  fill  l  vacancies  cov- 
ered,,by  tibeisectlQa  In  asy  office  wbid>  is  to 
be  voted  foi!  in  tbe  new-  county  alose;t  tiic 
8«)ct4«in  3S  declares  that  thevaiidas  peUtlCal 
committees  '.'now  In  existence"  ai».reDognlc- 
ed)  and  .that  tbep  and. their  officers idiiall  ex- 
ercise tbe  powers  and  perfoita  thcf:  duties 
"herein  prescribed"  until  conmiitteeDifen  are 
chosen  in  accordance,  "with,  the  provisions 
of  this  ftct"'-  Thei'e  inky'  be'  difficulty,  per- 
haps insurmountable  in  the  case  of  a  new 
county  taken  from  two  or  more  counties,  in 
acting  unde>p;Baftl^n,3{^  «s  to  en  office  to 

fe  vQte4  for  only' in  the  new  county.  But 
bat  need  nbt  interfere  with  the  operation  of 
the  law  in  other  respects.  .E'er  another  pro- 
vision -of  tlie  act  (section  37)  authorizes  the 
proper  committee,  after  the  primary  election, 
to  make  nominations  to  fill  vacancies  occur- 
ring among  the  .cai^dldates  nominated  within 
the  territory  over  ^bich  it  has  Jurisdiction 
by  the  prl^uar;^  Jiomlqatlng  election;., and  .i 
county  committee  .wlU  presumably  be  elecfcd 
tn  the  new'cdunty  at  suA  prlnftr^  election. 
And  the  a^t  also  p^m^ts  the  nominatlph  of 
candidates  by  petition  to  be  voted  for-  at 
tbe  t^eral  Section  ''(Section-  40),'  'm  ttiii 
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mere. mar  be  eaaiUdatet  at  the  general  elec- 
tion for  all  county  and  precinct  oflSces  in 
the  new  county,  even  if  there  should  occur  a 
failure  to  nominate  any  or  the  allowed  num- 
ber at  the  primary  election.  The  manner 
of  the  operation  of  section  35  la  not  directly 
before  ua  at  this  time,  and,  while  we  do  not 
perceive  that  any  except  the  committee  of 
the  old  county  can  act  under  it  for  the  en- 
suing primary  election,  we  do  not  care  to 
dedslvely  so  hold  as  to  county  and  precinct 
otBcers  of  the  new  county.  But,  as  to  the 
office  of  senator  or  representattTe  in  the 
Legislature,  the  power  of  the  committee  of 
the  old  county  is  we  think  plain,  for  the 
new  county  remains  attached  to  th^  old 
county  for  legislative  representation,  and  the 
vacancy  nominations  as  to  such  an  office  can 
easily  be  so  made  as  to  be  placed  upon  the 
primary  election  ballot 

[I]  The  primary  law  expressly  permits,  as 
above  stated,  the  nominating  of  candidates, 
as  provided  in  the  general  election  law,  by 
petition,  and  provides,  also,  that  any  politi- 
cal organization  which  at  the  last  preceding 
general  election  cast  less  than  ten  (10)  per 
cent  of  the  total  votes  cast  for  repres^ita- 
tlve  in  Congress  may  nominate  candidates  In 
d>e  mannw  provided  by  existing  laws  for 
conventions,  provided  that  all  such  coven- 
tlons  shall  be  held  on  the  same  days  as  the 
primary  election  provided  for  in  the  act 
Su<di  petitions  and  conventions  will,  of 
course,  be  governed  by  existing  laws  therefor 
other  than  the  primary  law,  except  as  stated 
in  that  law,  and  certificates  nominating  can- 
didates for  the  Legislature  in  that  manner 
will  necessarily  be  filed  as  required  by  such 
other  existing  laws. 

All  die  questions  suggested  have  thos  been 
considered.  The  nominating  papers  of  the 
ilriator  should  be  filed  with  the  derk  ap- 
pointed by  the  organisation  oommlssloners 
in  the  new  county  of  Platte.  The  Judgment 
of  the  district  court  will,  tha«fore,  be  re- 
versed; and  the  cause  will  be  remanded,  with 
directions  to  enter  Judgment  denying  the 
writ  of  mandamus  prayed  for,  and  dismiss- 
ing the  petition. 

BEABD,  C.  J.,  and  SCOTT,  3.,  ooincar. 


(»  Wyo.  466) 

ptJixMAN  CO.  V.  rmiisT. 

(Supreme  Court  of  Wyoming.    July  1,  1912.) 

1.  Plxadiro    (I    236*)— Akxroicbrt— TiuK— 

DiBCBcnoiT  or  Coubt. 

The  grantinc  of  an  application  by  plain- 
tiff to  amend  her  oomplalnt,  made  three  day* 
before  the  date  sat  by  agreement,  for  trial, 
was  within  the  discretion  of  the  court 

[Eid.  Note.— For   other  cases,   see   Pleading, 
Cent  Dig.  I  001 ;    Dee.  Dig.  f  28ff.»] 
a.  GonmnTAiiai    (|  14*)  ->■  Aianbitxin  ov 

Fi«*Diira»->Niw  lasuM. 

In   an   action  for   carrying   a,  paBsenger 

8 est  her  destination,  the  issues  presented  by 
le'  original  and  amended  petition  were  that 


plaintiff  w*S'  01  ^nd  with  her-  nnrsa  was  re- 
ceived by  defendant  sleeping  car  company  oh 
its  car  attached  to  a  passenger  train,  that 
plaintiff  was  so  ill  as  to  necessitate  her  being 
carried  into  the  car,  and  that  she  reauized 
assistance  to  alight  to  defendant's  knowledge, 
that  Such  assistance  was  not  provided,  but 
defendant  carried  her  ten  miles  t>eyond  her 
destination,  there  tranaferring  her  to  a  bar- 
gage  car  of  a  train  retorniag  thereto,  to  her 
mjury.  The  amended  petition  also  alleged 
that  defendant's  conductor,  before  the  arrival 
of  the  train,  speaially  prosiised  to  see  that 

Elalntiff  was  carried  off  the  car,  and  requested 
er  to  remain  therein  until  he  sent  the  porter 
to  carry  her  off.  Btld.  that  since  defendant's 
obligation  as  to  plaintuTs  alighting  from  the 
car  was  as  broad  as  her  nacsssitie%  and  only 
ended  on  her  bein|;  safely  set  down  at  her  des- 
tination, such  obhgation.  was  neither  lessened 
nor  increased  by  the  conductor's  promise,  and 
beoce  such  allegation  was  not  new  SMtter  ca- 
titling  defendant  to  %  coatiwnsnce. 

[EkL  Note.— For  other  case's,  see   Continu- 
ance, Cent  Dig.  II  2Q,  09-112;    I>ec.  Dig.   | 

14.  J 

8.  Plkadino  (I  845*)— MoTio»f»-JoDGiaKT 
OH  Plkadihos. 

In  an  action  against  a  sleeping  ear  com- 
pany for  failing  to  set  plaintiff  down  at  her 
destination,  defendant  charged  that  plaintiff's 
failure  to  alight  and  any  Injuries  sustained 
therefrom,  was  doe  to  her  own  negligence  in 
failing  to  make  proper  arrangaments  for  her 
reception  and  assistance  at  destination;  she 
being  ill  at  the  time  and  on  her  way  to  a  hoa- 
pitalT  Held  that  the  relation  of  carrier  aad 
passenger  having  been  established,  defendant 
was  bound  to  see  that  she  was  put  off  tlie 
train  in  aafe^  at  her  destination,  which  duty 
was  not  affected  by  her  failure  to  make  prop- 
er arrangements  for  her  reception'  and  aa- 
sistaace  on  arrival,  so  that  plaiatiCa  faOnre 
to  reply  to  the  plea  of  contributory  negligence 
did  not  entitle  defendant  to  judgment  on  the 
pleadings. 

'  [Bd.  Note.— For  other  eases,  see  Pleading, 
Cent  Dig.  H  1055-1059;    Dea  Dig.  |  S46.«l 

4.  NBOUaBROB       (I       118*> -r  COMTBIBOTOBT 

NB0LI0KHC»— PUUDINO, 

The  rule  that  contrihatoty  negligence  is 
an  affirmative  defense,  and  must  he  contro- 
verted by  a  reply,  notwithstanding  such  negli- 
gence is  negatived  in  the  petition,  comprdiends 
on^y  such  matter  as  is  shewn. by  t^ie  aJlegatioa 
to  have  contributed  to  and  constituted  a  part 
of  the  proximate  cause  of  the  injury. 

TBd.  Note.— For  other  cases,  see 'Negligence^ 
Cent  Dig.  M  108.  190;   Dea.  Dig.  |  118.*] 
&  EviDBRCK   (I  006*)— NoNkxPKBTs— Onir* 

xow. 

Where  a  professional  nurse,  who  accom- 
panied plaintiff  to  a  hospital  when  she  was 
mjured '  by  being  carried  hf  her  destinatioii, 
testified  as  to  plaintiff's  Condition  from  pei^ 
f onal  observation  of  what  actually  oocurred, 
and  what  came  to  her  knowledge  through  the 
medium  of  her  own  senses,  a  question  calling 
for  the  witness'  statement  as  '  to  what  plain- 
tiff's cpndition  was  when  she  arrived  at  th« 
station  to  which  she  was  carried,  and  how 
long  it  Would  have'  been  before  she  would  have 
been  in  a'  condition  to  have  been  operated  on, 
how  long  the  operatiton  wasi  delayed,  was  not 
objectionable  as  calling  for  an  expert  opinion 
from  a  nonexpert  witness. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent  Dig.  |  2808;   Dec.  Dig.  {  606.*] 

0.  Wmnssn  (i  872*)— CBoas-BxAionaTioiT 
,  — Scf9F»— Busimss  BBI.AXI0N8  wrrH  Panrr. 
Where  an  employ^  of  a  sleeping  cas  com- 
pany testified  in  its  behalf,  it  was  propet  for 
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plaintiff  on  croas-eztminatioB  to  prove  hj  him 
that  he  received  from  defendant  |2S  a,  month 
and  had  to  board  himself,  aa  bearing  on  the 
weight  of  his  testimony  as  a  whole. 

[Bd.  Note.— ^or  other  casea,  see  Witnesaei, 
Cent  Dig.  ft  1192-1199;   Dec.  Dig.  |  372.*] 

T.  Appkal  and  ERBdB  (I  106S*)— Bjbcbftion 

OF  EVIDBNCK— PBEJDDIOB. 

Where,  in  an  action  axaiiut  a  sleeping 
car  company  for  carrying  a  passenger  past 
her  destination,  the  court  clearly  charged  that 
defendant  was  liable  only  in  case  the  jury 
fonnd  that  its  negligence  iras  the  proximate 
cause  of  the  injury,  del|endant  could  not  have 
been  prejudiced  by  the  erroneous  admission 
of  a  conversation  between  the  train  conduc- 
tor and  plaintiffa  mirse,  in  which  the  conduc- 
tor observed  that  the  sleeping  car  company, 
and  not  the  railroad  company,  was  responsible 
lor  the  default. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  |f  417»-4184;  Dec.  Dig.  | 
1068.»] 

6.  Triai,  (I  366*)— Spbciai,  IirrKBBOOATOBisB 

— Anbwkb. 

A  jnry's  answer,  "We  don't  know,"  to  a 
special  interrogatory  submitted,  is  a  special 
finding  against  the  party  having  the  burden  of 
proof  of  the  issne  submitted. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  H  871-874;   Dec.  Dig,  |  365.*] 

9.  Cabbikbs  ({  415*)— Sleepins  Cab  Coif- 
PARixs  —  AssiBTiiio    Sick    Pabberokb    to 

AUOHT. 

Where  the  servants  of  a  sleeping  car 
company  accepted  a  sick  person  as  a  passen- 

Sr  on  her  way  to  a  hospital,  it  was  their 
ty  to  see  ttiat  she  was  ptoperly  taken  from 
the  car  at  her  destination  to  the  depot,  and 
therefore  special  interrogatories  findmg  that 
she  failed  to  provide  proper  assistance  at 
destination  did  not  affect  the  company's  duty, 
and  were  therefore  insufficient i. to  overcome 
a  general  verdict  in  her  favor.  , 

[Ed.  Note.— For  other  cases,  see  Carriers. 
Cent  Dig.   |{  1590-1600;    Dec.  Dig.  {  415.»] 

lOi  Cabbikbs  (|  411*)— Slebfino  Cab  Cou- 
panie^Abbanoements  at  Destination. 
Where  a'  sleeping  car  company  accepted 
plaintiff,'  an  ill  passenger,  for  transportation 
to  a  place  where  she  was  to  enter  a  hospital, 
evidence  that  the  sleeping  car  conductor 
agreed  to  make  certain  arrangements  by  tele- 
graph for  her  removal  from  the  station  to 
hospital  In  an  ambulance  and  to  notify  her 
friends  constituted  him  her  agent  for  that  pur- 
pose. 

[Ed.  Note. — For  other  cases,  see  Carriers, 
Cent  Dig.  {{  1579,  1581;    Dec.  Dig.  |  411.*] 

11.  CABBiEBa  (I  411*)— Sleepinq  Cab  Com- 
panies— PabsenoeKb  —  Aqsis'^ance  to 
AuoHT— Waiver. 

The  primary  dnt^'Ot  a  sleeping  oar  com- 
pany to  assist  a  sick,  passenger  to  alight  at 
destination,  and  to  see  that  she  was  properly 
conveyed  from  the  car  to  the  depot,  was  not 
waived  by  the  fact  that  the  conductor  tele- 
graphed for  ab  ambulance  and  to  plaintiff's 
friends  to  meet-  her. 

[Ed.  Note.— For  other  cases,  see  Carriers. 
Cent.  Dig.  ||  1579,  1581;   Dec.  Dig.  {  f^l.f]. 

12.  Cabbiers  (i  411*)— Slbbpiso  Cab  Com- 
panies—Sick    PASSENOER  —  AUQSTIK^    AI 

Destination— Negligence. 

Where  defendant  sleeping  car  company 
accepted  plaintiff  while  ill  as  a  passenger  on 
her  way  to  a  hospital  ■  and  carried  her  by  her 
destination  to  her  injury,  the  company's  fail- 
ure to  notify  the  train  conductor  of  plaintiff's 


condition   and   the  necessity  of  assisting  her 
to   disembark   was   actionable   negligence. 

[Ed.   Note.— For   other  cases,   see    Carriers, 
Cent  Dig.  H  1579,  1581;   Dec.  Dig.  {  411.*] 

13.  Cabbibbs  ((  415*)— SiXEPiNo  Cab  Com- 

PANIB8— PaSBBNOEBS— CABRTINO  PaST    DES- 
TINATION—ETIDBNCE. 

In  an  action  for  injuries  to  a  sick  sleep- 
ing I  car  passenger  by  carrying  her  past  her 
destination,  evidence  hdd  to  sustain  a  verdict 
for  plaintiff. 

[Ed.  Note.— For  other  cases,   see  Carriers, 
Cent  Dig.  ii  1590-1600;    Dec.  Dig.  |  415.*] 

14.  Trial  <{  344*)— Vermoi— Vacatioh-tJu- 
B0R8'  AniDAvrrs. 

That  a  verdict  was  invalid  because  pro- 
cured by  the  quotient  method  could  not  be 
established   by   jurors'   affidavits. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  f  818;    Dec.  Dig.  i  844.*] 

15.  Trial  (|  116*)— Misoohduot  of  Couk- 
SEL— Evidence. 

In  an  action  against  a  sleeping  car  com- 
pany for  carrying  a  passenger  past  her  des- 
tination, plaintiff's  counsel  brought  into  court 
certain  suit  cases  belonging  to  plaintiff  so 
that  the  color  might  be  known,  and,  on  ob- 
jection, stated  that  they  were  brought  in  solely 
because  defendant's  counsel  had  previously  re- 
quested that  it  be  done,  and  stated  that  they 
were  the  suit  cases  referred  to  in  plaintiff's 
testimony  in  the  case.  Held,  that  the  state- 
ment of  plaintiff's  reasons  for  introducing  the 
suit  cases  did  not  constitute  misconduct. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  I  288;    Dec.  Dig.  |  116.*] 

16.  Appeal   and   Error    (|   972*)— Matters 
or  DiacRETioN— Misconduct  of  Counsel. 

A  judgment  will  not  be  reversed  for  mis- 
conduct of  counsel  in  argument,  unless  it  af- 
firmatively appears  from  the  record  that  there 
has  been  an  abuse  of  the  trial  court's  discre- 
tion in  ruling  on  objections  to  such  remarks. 
[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Gent.  Dig.  |  3847;    Dec.  Dig.  {  072.*] 

17.  Trial   (|  114*)— Argument  op  Counsel 
—Misconduct. 

In  an  action  against  a  sleeping  car  com- 
pany for  injuries  to  a  passenger  by  carrying 
her  past  her  destination,  plaintiffs  counsel 
stated  in  argument  that  people  patronised 
sleeping  cars  and  paid  exorbitant  prices  that 
they  might  be  treated  fairly  and  a  little  bet- 
ter, and,  on  objection  thereto,  remarlted  that 
the  railway  conupission  in.  some  states  had 
reduced  the  rates.  In  referring  to  a  con6ict 
in  the  testimony  between  plaintiff  and  her 
nurse  and  defendant's  conductor,  he  stated 
that  it  was  for  the  jury  to  judge  whether 
plaintiff's  witnesses  qr  the  conductor  commit- 
ted perjury,  and  added,  "He  has  got  to  bold 
his  Job.  In  closing  he  further  stated,  "We 
will  get  something  out  of  that  bloated  corpo- 
ration with  its  millions,"  but  on  objection, 
the  court  directed  that  the  jury  should  decide 
the  case  on  the  evidence,  and  not  on  the  re- 
marks of  counsel.  Counsel  further,  in  refer- 
ring to  defendant,  called  the  jnry's  attention 
to  its,  power  of  eminent  domain,  and,  on  ob- 
jection, the  courti  said  that  the  jury  should 
not  take  into  consideration  anything  outside 
the  evidence  In  the  case.  Held,  that  such  re- 
marks were  net  misconduct  for  which  the  ver- 
dict should  be  set  aside. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  f{  275-278,  296;    Dec.  Dig.  |  114.*] 

18.  Trial   (|  115*)— Argument  or  Counsel 
— Reterence  to  Special  Interroqatories. 

Plaintiff's  counsel  in  argument  referring 
to  special  interrogatories  which  were  submit- 
ted to  the  jury,  stated  that  it  would  be  well 
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for  the  Jury  to  go  over  the  {nstructions  of 
the  court  thoroughly,  and  then  study  the  ques- 
tions thoroughly,  "be<uiuse  they  catch."  Held, 
that  such  statement  did  not  indicate '  that  it 
was  intended  as  a  reflectioti  on  the  court,  bat 
"was  rather  a  method  of  arousing  the  jury's 
mind  to  the  necessity  of  care  in  answering  -the 
4iuestions,  and  was  therefore  not  miscoinduct. 
[E3d.  Note.— For  other  cases,  «ee  Trial,  Cent. 
Dig.  U  279-283,  295,  298;   Dec.  Dig.  i  ll6.*] 

19.  Tbiai.  ({  252*)— iN^iBUcmoNa— Appuoa- 

BTLiTT  TQ  Evidence. 

In  an  action  for  injuries  to  a  sick  passen- 
ger by' being  carried  past  her  destination,  her 
evidence  showed  that  she  suffered'  inconven- 
\iac6,  distress,  anguish  of  mind,  "pain,  delay, 
and  efzpense  by  the  carrier's  nef^igence,  vrhile 
defendant  produced  a  witness  who  testified 
'  that  she  was  in  good  spirits  and  Jolted  while 
she  was  riding  in  a  baggage  car  on  return  to 
bee  destination.  Held,  that  th«  evidence  of 
such  witness  did  not  render  an  instruction 
that  4^  VB^  oot  d^ni^d  that  plaintiff  suffered 
Inconvenience,  distress','  anguish  of  inind,  pain, 
-delfty,  and  expense  in  oeing  carried  past  her 
'destmation,  but,  before  th^  jury  could  render 
A  verdict  in  iier  favor,  they  should  find  that 
such  matters  w^re  directly  attributable  to 
«ome  neglect  or  wrongfvl  act  on  defen^nt's 
part,  erroneous  as  unsupported  by  the  evi- 
dence. 

I  Ed.  Note.-riFor  other  cases,  see.  Trial,  Cenit. 
Dig.  «  506,  59&-612;    Dec.  Dig.  |  .252.*] 

Error  to  District  Court,  Sheridan  County; 
Carroll  H.  PanDslee»  Judges,     ,  ;._.•! 

Action  by.  .Anna  Finiey  against  the  Pull- 
man OomiMtny.  Judgment  for  plaintiff ,<  and 
flefendant  brings  error.    Affirmed. 

Charles  W.  Burdlek,  of  Cheyenne,  and 
Burgess  &  Kutcher,  of  Sheridan,  for  plain- 
tiff in  error.  J.  J^  Stotts,  of  Sheridan,  and 
U.  8.  iFlidgely>  of  Qt>eyenne,.fqr  .defendant  in 
«rror.   >      .     .       ,  .  .    , 


.  SCOTT.  3.  The  ^eiTendant  in  error,  plain- 
tiff below,'  recovered  Judgment  against  the 
plaintiff  In  error,  defendant  below;' 'for  'dam- 
■ages  for  alleged  Injuries  and  brings  error. 

[1]  1.  The.  original  petition  was  filed  on 
Angnst  0,  1910,-  a!lieglng  the'  Injuries  to  have 
been  sustained  on  'Juile  3,  1910,  in  conse- 
quence of  the  negligence  of  the  defendant  as 
she  alleges  In  carrying  her  past  her  destlna- 
,tlon  while  trttvelidg  on  said  daite  in  defend- 
ant's car  from  Billings,  Mont.,  to  Minneapo- 
lis, Minn,  On  January  6,  1911,. the  defend- 
ant filed  its  answer,  in  which  as  a  first  de- 
fense, after  admitting  its  corporate  business, 
it  denied  each  and  every  other  allegation  set 
forth  in  plaintiff's  petition,  and  as  a  second 
defense  the  defendant  alleged  contributory 
negligence  pn  the  part  of  the  plaintiff.  Qn 
February  7th  following  by  agreement  of  the 
parties  the  coart  set  the  case  for  trial  on 
February  23,  1911,  at  10  o'clock  a,  nj.  On 
February  20th  the  plaintiff  made  application 
to  and  was  permitt(>d  by  the  court  oyer  de- 
fendant's objection  to  file  an  amended  peti- 
tion and  to  which  the  defendant  was  requir- 
ed to  file  its  answer  thereto  on  or  before 
February  21st  at  2'oclock  p.  m.    The  allow- 


ance of  the  amendment  was  within  t&e  sound 
discretion  of  the  court. 

[2]  It  was  followed  by  a  motion  for  a  con- 
tinuance supported  l^  affidavit  that  the  de- 
fendant had  prepared  his  defense  on  the 
issues  made  by  the  original  pleadtogs,  that 
the  witnesses  were  nonresidents ; '  and  it  is 
conten'ded  that  the  amended  i>btltlon  chang- 
ed the  original  cause  of  action,  and  required 
evidence  if  obtainable  at  all  from  witnesses 
who  resided  in  Minnesota,  and  whose  pres- 
ence could  not  be  obtained  or  depositions 
could  not  ,be  taken  In  time  for  the  trial. 
The  Issues  presented  by  tbs  original  and  the 
amended  petition'  were  to  the  effect  that  the 
plaintiff  Was  ill,  and  that  she  and  her  nur^ 
were  received  by  the  .company  on  its  car  at- 
tached to  the  Nortliem  Pacific,  passenger 
train  at  Billings,  Mont,  as  prepaid  ^passen- 
gers from  tbeqcei  to.  Minneapolis,  Minn^'  on 
June  2,  1910,  and  arrived  at  Minneapolis  on 
the  next  i&f;  that  she  was  so  ill  as  to  ne- 
cessitate her  being,  carried  into  the  Pnllman 
car  at  Billings,  and  required  assistance  to 
get -off'  the  car  at  her  destination,  all  of 
which  was  known  to  tM  company  and  its 
employes;  that  sucli  assis^nce  was  not  pro- 
vided, but-  tttat.  the  company  and  its  'em- 
ploy^ failed  to. furnish  such  assistance,  and 
carried  her  to  St  Faul,'l0  miles  beyond  her 
destination,  tbero  transferred  her.  to  t^e  bag- 
gage car  of  a  traia  going  from  St  Panl  back 
to  Minneapolis. 

It  is  contended  that  the  amended  petition 
contained  new  and  additional  allegatioiss  not 
contained  In  tfie'  original  petition  to  the 
effect  that,  before 'the  arriVAldf  the  tral*. 
the  PuUmap  Oaf,  conductor,  upon  reqne^st  ^f 
plaintiff,'  expressly  promised  to  see  that 
pl&intiff  was  carried  off  said  car,  and  Re- 
quested the  plaintiff  to  remain,  in  th,e  draw- 
ing room  of  the'  car  until  he  sent  the  porter 
to  carry  htr  off.  The  latter  allegation  it  la 
contended  was  such  new  matter  as  entitled 
the  defendant  to  a;  continuance,  ^e  do  not 
think  BO.  The  (^ligation  and  duties  as- 
isumed'by  the  defendant  -with  reference  to 
her  alighting  from  the  car  were  as  broad  as 
the  necessl^ee  of  the  plaintiff  required,  and 
ended  only  upon  her  safe  alighting  from  the 
car  at  h[ej^  destlnatidn,  ^  The  obligation  so 
assumed  was  not  in  any  wise  lessened  or  in- 
creased by  the  fact  alleged. .  The  denial  of 
the  application  for'  ft  continuance  is  not 
shown  to  have'  deprived  the  defendant  of  any 
evidence  to  which  it.  was  entitled,  and  the 
conductor  was  present  aad  testified  at  the 
trial.  It  is  urged  tluit  the  defendant  should 
have  b^en  granted  additional  time  to  ascer- 
tain If  there  were  passengers  who  overheard 
the '  conversation,  as  to  which  there  was 
tome  bonfllct  in  the  testimony  between  the 
conductor  and  the  plaintiff,  and,  if  so,  to  ob- 
tain their  e'vidence.  Considerable  time  baa 
elapsed  since  the  trial  of  the  case,  and  no 
motion  for  a  new  trial  on  the  ground  of 
newly  discovered  evidence  lias  been  made. 
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We  see  no-  pceJ|(^dlcL^  ^1^9'  Mi  ^y^ttaUi^ 
tbe  motion  for  a  cQutluuanc^.    .  , 

[3]  2.  It  i^  urged  tbat  tbe  C9urt  erred  In 
denying;  defendant's  motion  for  Judgment  on 
tbe  pleadings.  It  Is  contended  tbat,  Inas- 
much as  tliere  vas.  no  reply,  the  plea  of 
contributory  negligence  ^s, pleaded  i];t  the  an- 
swer stands  cojjifesaed,  ^^A.  for  that  reason 
tbe  Judgment  aiiould  be  reversed.  It  was  al- 
leged in  the  xietition  that  aU  the  matters 
complained  of  were  caused  by  tbe  negligence 
and  carelessness  of  the  defendant,  its  agents, 
and  8erTants,\aiid  withoi^  i^nf  fault  or  neg^ 
ligenoe  of  the  plaintiff..  Ifi  the  second  ,^e- 
fense  it  is  pleaded  tha|:  plaintiff's  failure  to 
disembark  from-  defendant's  .car  at  Minne- 
apolis, on  the  3d  day  of  June.  1910,  as  al- 
leged in  her  petition  and  any  injury  8ufferec| 
by  her  in  coi^sequence  thereof.  If  any  injury 
was  suffered  as  she  alleges,  wi^s.  not  due  to 
any  fault  or .  negUgenpe  of  this ,  defendant, 
but  was.dqe  to.  tbe  fault  or  negligence  of, 
the  plalntiif  In  .failing  ajad  .neglecting;  tq 
make  proper,  and  necessary',  arrangements  for 
her  reception  a.n4  aisslstance  at  Kiimeapblla 
upon  her  arrival  at  said., destination.  The 
allegations  oil  the  pjetltion,  Jf  .true,  establish- 
ed the  relation  of  curler  and  passenger  from, 
the  time  she ,  was  received  on  the  defendant's 
car  at  Billings,  Mont,  (^  Cyc.  538.  541),  and 
the  duQes  an^  pbjilgatlons  o)C  the  defendant 
as  such  carrier  to  the  plaintiff  did  not  end. 
until  fihti  ,sftf«ly.  .disembaifked  at  her  destina- 
tioD.  A88u|n{n2' th^t  it  was  her  duty  as.  a 
wise  precaution  to  make  proper  an^.  neces- 
sary arrangeipents  .for  her  reception  and  as- 
Bistance!  at  Mlnnei^polis  upon  her  arrival, 
that  did  not  relieve  the  company  from  the 
performance  of  Its  duty  to  her  as  a  com- 
mon carrier  which  'was  to  sfee'  Her  safeij;. 
disembarked  'at  lier'  destination. '  Had  she 
safely  disembarked  ftom  the  cat',' the  com- 
pany's duty  x^obld  ha V^fe  'then'  ceased,'  but 
not' before,  allid'thfe  Company' cbnld  riot  es- 
cape MaWirty  ftjr  a  failute  to  perforin  thils 
duty '6y' reason  W  her  failure  to  have  her 
friends  meet  her  Mtlt  tiroper  feonveyances  tb 
proikarly  take  car*  of 'hei'  After  the  Company 
bad  perToVnied  Its'  daity.  Her  fs^ilnre  or 
neglect  so  to  de  wis  not  a'contWbutoty  fac- 
tor In  thfe"  company's  wrongful  a«t  in  carry- 
ing her  beyond  her  destination.  •  Had  her 
friends  been  tbere  to  meet:  her,  'the  primary 
duty  would  hare  still  rested  n^nthe  com- 
pany to  have  lifted  and  safely  carried'  her 
final  the  car  to  a  place  which,  under  tbe 
circumstances,  was  reasonably  safe. 

[4]  The  <iuestion  as  one  of  pleading  does 
not  come  within  the  vule  that,  -wlien.  con- 
tributory negilgttce  Is  pleaded.  It  constitutes 
an  afflcmatiTia  defense,,  and  most  'be  con- 
troiwted  by  a:ireplyv 'notwithstanding' that 
negUgoioe  of  the  plaintiff  is  niegatived  in  the 
petition  (C.  B.  &  Q..B.  B.  Co.  v.  Cook,  18 
Wyo,  43,  102  Faa  €57),  for  that  rule  eompne^ 
hends  only.. such  .matter  as.  is  shewn  by  the 
allegations  to  kare  conbriboted:  to'  and  oo«- 
■Htoted  a  part  oC.t^  proximate  Cftnse  of  the 


injury  complained  of- ;  We.  think  tbere  was 
1)0  error  in  denying  tbe  motion  fox  Judgment 
on. the  pleadings,  .  , 

.  X61 .3.  The  nurse  who  accompanied  tb^ 
plaintiff  on  her  Journey  was  called  as  a  wit- 
ness,, and  testified  In  her  behalf.  After  testis 
fying  tliat  she  bad  been  a  professional  nurse 
for  tyro .  years,  that  plaintiff  was  afflicted 
with-  peritonitis,  and  was  on  her  way  to  .a 
hospital  at  MinneapoUs  for  surgical  treat- 
atent,  she  was  asked  and  perfl^tted  to  v  an- 
swer tbe  following  questions,  viz.:  "Q.  Hov? 
\osig  was  :tbls  operation  deferred?  .  I .  will 
ask  you  what  was  her  condition  when  she  ar- 
rived at  St.  Paul.  Ton  say  ber  condition 
when., she  arrived  at  St.  Paul  was  about  the 
same  as  it  was  when  she  wajg  operated  on? 
How  long  was  it,  how  long  would  it  have 
been  if  she  Iiad  bew  taken  out  of  the  car- 
when  she  first,  arrived  there?,  How  -  lonff 
wpuid  it. have  been  b^ore  she  would  have 
been  in  a  condition  to  be  operated  on;  that  is, 
be  in  the  condition  sbe  wfts  in?  (The  de- 
fendant objects  to  the  question,  for  the  rea- 
son .tbat.lt  calls  for  an  expert  opinion,  and 
this  witness  Is  not  qualified  to  testify  aa 
an  expert  upon  such  matters;  objection  over- 
ruled; defendant  exe^>t)9.)  A.  A^bout  a  week." 
It  aK>ears  from  ,the  evldtoice  tha,t  more  than, 
four  weeks  eiapsed  after  ber  arrival  at 
Minneapolla  before  the  operation  'tyias  per-, 
formed.'  .It  was  material .  upon  the  issue  for 
the  jrtalntiff  to  show  the  injiiry,  if  any,  re- 
sulting from' the  alleged.  negHgence  of  the 
defendant  and  .the  damage)  resulting  there- 
from. Her  apparent  .condition  upon  her  first 
arrival  at .  Minneapolis  as  compared  with 
what  tt  'was-  upon  her  second  arrival  at  that: 
place  jiee^ed  po  expert  testipiony,  The  wit- 
ness had  testified  to  this,  and.  in  order  to 
properly  nndflrstand  the  question,  the  mean- 
ing, of -w^ipb  is  .somewhat  obscured,  other 
testiptony  giyen-  by  her  should  be  iconsidered. 
$.^e.  testified  with  reference- to  her  answer  to 
the  question  as  follows:-  ,"Q..  'What  do  yon 
Judge  tbJa. from?  .From  that  she  waa,  in 
\fben  .she  first  arrived,  and  tbe  condition  she' 
was  in  when  she  was  operated  oo?  A.  Xesv 
I-Judge-fiDBi  th»t.  ♦  ♦  •  .^Q.  Whatwaa. 
her-  co44^tlon  at  the -time  she  -was  operated 
upon  compared  with  her.  .condition  when  abe 
first  arrived  at  Minneapolis'?  A.  It  was  Just 
about;  the;  santet  except  from  the  fact  that  sbe. 
was  8o;Dqewbat  fatigued  f rem  her  trip.  Q. 
What  was  bee.  conditioA  when . ahe^arrived 
back  from  MinneapoUs,, from  St.  Paul,  comt 
pared  with  the  time  itie  first  left  Minneapolis 
going  to  St  Paul?  A.  The  second  time  she 
reached  MinaeapoUs?  Q.  Tea  A.  Her  con- 
dition was  very  m,ucb  worse.  Q..  How  much 
did  <tliat  wonse — >  Hew  Icmg  did  that,  worse- 
oondltioB  last,  continue?  A.  About  four 
weeks:  Qi,  Up  to  about  tbe  tUne  she  was. 
opecat^  on?  -  A.  Well,  np  to  about  three  or 
four  '  days  before  shOi  was.  operated  upon." 
While  the  question  proponnded  was,  stand- 
ing alone;  objectionable,  yet,  in  cenaection 
with  otber  erldenoe  aa  to  faeta  withia  her 
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knowledge,  it  was  stripped  of  its  hypotheti- 
cal character.  Her  evidence  was  predicated, 
not  upon  the  assumption  of  proof  of  any 
particular  fact,  but  upon  her  personal  ob- 
servation of  what  actually  occurred  and 
which  came  to  her  knowledge  through  the 
medium  of  her  own  senses.  In  speaking  up- 
on the  subject  of  qualification  of  witnesses 
to  testify  upon  a  particular  subject  of  testi- 
mony and  as  to  whether  the  general  or  ordi- 
nary experience  of  a  layman  is  sufllcient, 
Dr.  Wigmore  says  (section  589,  Wig.  on  Ev.): 
"The  witness  Is  not  the  Juror.  He  dofes  not 
decide  the  issues.  He  merely  furnishes  a 
small  contribution  to  the  material  for  deci- 
sion. He  should  not  be  required  to  quality 
as  if  he  were  a  final  arbiter  of  facts."  The 
learned  author  again  says  at  section  666,  Id.: 
"When  does  the  ordinary  experience  suffice? 
The-  key  to  the  various  questions  that  herd 
arise  seems  to  be  this:  While  on  matters 
strictly  involving  medical  science,  as  such, 
some  special  skill  is  needed,  yet  there  are 
numerous  matters  involving  health  and  bod- 
ily soundness,  upon  which  the  exp6rlebde  of 
every  day  life  is  entirely  sufficient  The 
line  may  sometimes  be  difficult  to  draw;  but 
there  can  be  no  difficulty  in  determining  that 
a  layman  may  be  received  to  state  (for  ex- 
ample) that  a  person  was  or  was  not  appar^ 
ently  ill.  Great  liberality  should  be  shown 
by  the  courts  in  applying  this  principle,  so 
that  the  cause  of  Justice  may  not  be  obstmct- 
ed  by  narrow  and  finical  rulings."  If  a 
layman  may  testify  as  to  whether  a  person 
is  at  a  particular  time  apparently  ill,  and 
we  think  he  can,  then  we  see  no  reason  why 
be  shonld  not  be  permitted  to  state  the  ap- 
parent degree  of  illness  of  such  person  as 
compared  with  his  or  her  state  of  usual 
health  at  or  about  that  time.  We  are  of  the 
opmlon  that  the  question  as  asked  in  view  of 
other  evidence  given  by  her  and  which  quali- 
fied her  to  answer  it  as  a  laj^an  but  not  aa 
an  expert  was  not  prejudicial. 

[I]  4.  The  court  over  objection  permitted 
the  plaintiff  to  cross-examine  Joe  Lewis,  a 
witness  who  was  called  by  and  testified  on 
behalf  of  the  defendant  and  wht>  was  Shown 
to  be  in  its  employ,  as  follows,  ▼!«.:  "Q. 
How  much  does  the  company  pay  you  a 
month?  (The  defendant  objects  as  immate- 
rial and  not  proper  cross-examination;  ob- 
jection overruled  and  defoidant  excepts.) 
A.  Twenty-fire  dollars.  Q.  And  do  they 
board  you,  or  do  yoa  board  yourself?  (The 
defendant  objects  as  immaterial  and  not 
proper  cross-examination;  objection  orerml- 
ed;  defendant  excepts.)  A.  I  board  myself. 
Q.  At  ^  p«r  month?  A.  They  give  us  a 
flat  rate."  It  is  contended  that  the  court 
erred  ti  permitting  this  cross-examination 
over  defendant's  objection.  It  tt  always 
propw  within  reasonable  limits  to  permit  a 
witness  to-  be  cross-examined  as  to  his  bnsi-' 
ness  relations  with  the  party  for  whom  >  he' 
testifies  as  a  witness.  Bnch  relation  when 
shows  may  have  a  nkaterlal  'bearing  upon  the< 


weight  to  which  the  Jury  may  give  the  wit- 
nesses' testimony  aa  a  whole.  The  evidence 
was  competent  and  proper  to  be  considered 
by  the  Jury  in  weighing  the  testimony. 

[7]  6.  The  plaintiff  testified,  among  other 
things,  to  her  trip  from  St.  Paul  back  to 
Minneapolis.  Tbe  court  overruled  defend- 
ant's objection  to  the  following  question  pro- 
pounded to  her,  vis.:  "Q.  Did  you  hear  the 
conversation  between  him  (meaning  the  con- 
ductor of  the  train)  and  your  nurse.  Miss 
Hubbard,  wherein  Miss  Hubbard  said,  tbe 
railroad  company  will  Iiave  to  pay  for  this 
damage,'  and  he  said,  'No;  not  the  railroad 
company,'  tliat  the  Pullman  Company  will 
Iiave  to  pay  for  this  damage'  ?  (The  defend- 
ant objects  as  incompetent,  irrelevant,  and 
Immaterial;  objection  overruled;  defendant 
exceiits.)  A.  Tes;  I  heard  that  conversa- 
tion." This  conversation  was  wholly  Imma- 
terial to  any  i^sbe  in  this  case.  The  con- 
ductor of  a  Nortliem  Pacific  train  could  not 
bind  the  Pullman '  Company  by  this  admis- 
sion. The  instructions  to  the  Jury,  however, 
made  it  clear  to  them  that  the  Pullman  Com- 
pany was  liable  for  damages  only  In  case 
that  the  Jury  found  that  the  company  was 
guilty  of  negll^nce,  and  that  such  negligence 
was  the  sole  proximate  cause  of  tbe  Injury. 
We  are  unable  to  ufaderstand  how  upon  the 
record  the  defendant  could  have  been  preju- 
diced by  this  evidence. 

6.  The  Jury  found  generalljr  for  the  plain- 
tiff, and  Also  answered  special  Interrogato- 
ries submitted  to  it  by  tbe  court.  It  Is  here 
urged  that  the  special  verdict  or  findings 
are  inconsistent  with  the  general  verdict, 
and  that  the  court  erred  In  denying  defend- 
ant's motion  for  Judgment  on  the  findings. 
These  assignments  may  be  considered  to- 
gether. By  answ^r8  to  the  interrogatories 
the  Jury  found  the  following  facts,  viz.:  (1) 
That  it  was  necessary  to  have  a  stretcher  or 
some  other  suitable  means  in  order  to  as- 
sist the  plaintiff  at  Minneapolis.  (2)  At  the 
time  tbe  train  arrived  at  the  station  of 
Minneapolis,  there  were  no  friends  or  other 
persons  with  means  to  assist  the  plaintiff. 
(3)  The  plaintiff  informed  the  conductor  on 
the  trip  tliat  she  had  telegraphed  friends  to 
meet  and  assist  her.  (4)  She  endeavored  to 
provide  means  and  assistance  to  disembark 
before  her  arrival  at  Mlnntopolis.  (6)  Tbe 
parties  notified  to  meet  and  assist  Iter  ap- 
peared at  tbe  station  in  time  to  assist  her. 
(6)  The  said  parties  so  notified  to  assist  her 
did  not  reach  the  train  upon  Its  arrival  and 
offer  assistance,  but  did  so  before  the  train 
left.  To  iBtBrtogbtory  No.  6,  as  to  whether 
the  conductor'  and  porter  of  the  defendant 
were  wUlingto^assist  tbe  platntiff  at  Minoe- 
apolis  if  tbey  had  had  suitable  means  wltk 
which  to  do  so,  the  -Jury  answered:  "We 
don't '  know."  The- same  answer  was  given 
by  the  jury  to  interrogatory  No.  8,  as  to 
whether  th«  i^lalntlff  would  Have  been  cap- 
rted  past  the"Station  If -prcvet  means  with 
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wliicb  to  assist  ber  bad  been  provided  at 
tbe  train  upon  its  arrival  tbere. 

[t]  Witb  regard  to  tbe  answers  so  returned 
by  tbe  Jury  to  Interrogatories  numbered  6 
and  8  as  above  set  forth,  the  rule  we  think 
Is  correctly  stated  by  defendant  in  its  brief 
as  follows:  "That  where  the  question  covers 
a  material  point,  upon  which  evidence  exists, 
such  an  answer  as  'We  don't  know'  is  equiva- 
lent to  a  special  finding  in  favor  of  tbe  de- 
fendant upon  tbe  question."  Atchison,  etc., 
Ry.  Co.  V.  Swarts,  58  Kan.  235,  48  Pac.  953; 
Kalina  &  Clzal  v.  U.  P.  Ky.  Co.,  69  Kan. 
172,  76  Pac.  438;  Kan.  Pac.  Ry.  Co.  v.  Pea- 
vey,  34  Kan.  472,  8  Pac.  T80;  Mechanics' 
Bank  of  D.  v.  Barnes,  86  Mich.  632,  49  N. 
W.  475;  Flannery  v.  Railroad  Co.,  23  Mo. 
App.  120.  It  is  but  another  way  of  stating 
tbe  proposition  tliat  a  failure  of  proof  by 
blm  upon  whom  the  burden  of  proof  rests 
must  accrue  to  the  benefit  of  him  who  nega- 
tives the  issue. 

[I]  Assuming  tbe  rule  of  law  as  stated  to 
be  correct,  in  applying  it  here  tbe  question 
first  arises:  Did  these  InteMrogatocies  relate 
to  a  material  matter?  The  gravamen  of  tbe 
charge  was  the  failure  of  tbe  Pullman  con- 
ductor and  iwrter,  employes  of  tbe  defend- 
ant, to  assist  plaintiff  from  the  train  when 
she  arrived  at  her  destination.  The  obliga- 
tions assumed  by  their  principal  did  not 
end  until  she  bad  safely  disembarked  from 
tbe  car,  and  it  was  tbe  duty  of  the  com- 
pany, by  and  through  Its  employes,  to  assist 
ber  from  tbe  car  to  a  place  clear  of  trackage 
or  passing  trains,  or,  in  other  words,  to  the 
depot.  Tbe  willingness  of  tbe  conductor 
and  porter  to  perform  that  duty  was  not 
sufficient.  They  did  not  do  so.  Tbey  bad 
knowledge  of  ber  physical  infirmity,  and  it 
was  utterly  Immaterial  whether  the  con- 
ductor and  porter  were  willing  to  assist  the 
plaintiff  or  not.  It  was  their  duty  to  do  so 
unless  relieved  therefrom  by  the  act  and 
conduct  of  tbe  plaintiff,  and  it  was  the  fail- 
ure to  perform  such  duty  that  constituted 
tbe  proximate  cause  of  the  injury  to  her 
bealth  and  resultant  damages  sustained 
thereby.  The  Pullman  conductor  and  porter 
were  charged  with  and  bad  knowledge  of  her 
Illness  from  tbe  time  plaintiff  was  received 
on  the  car  as  a  passenger  at  Billings,  Mont., 
or  more  than  24  hours  before  she  reached 
ber  destination,  and  that  she  would  require 
assistance  to  disembark  at  her  destination. 
Tbe  plaintiff  testified  that,  before  starting 
on  ber  trip,  she  sent  a  telegram  to  her  friends 
In  Minneapolis  to  meet  her  upon  the  arrival 
of  the  train.  She  was  interrogated  on  direct 
examination,  and  answered  as  follows:  "Q. 
Now,  do  you  recollect  of  any  arrangement 
baving  been  made  for  your  reception  at 
Minneapolis  before  you  arrived  there,  any 
arrangement  through  the  conductor,  the  Pull- 
man conductor  there?  Were  you  present 
when  any  arrangements  were,  made?  A. 
Tes;  be  was  In  the  drawing  room  all  of 
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tbe  time  that  the  arrangements  were  made, 
and  we  wanted  to  send  telegrams  to  our 
friends,  and  we  wanted  to  send  telegrams  to 
see  about  an  ambulance  being  th^re,  that 
an  ambulance  of  our  own  would  be  tbere  at 
our  own  request  And  we  wanted  to  pay 
for  the  telegrams,  and  be  said —  Q.  What 
did  he  say  about  that?  A.  He  said  be  would 
send  tbe  telegrams,  and,  when  we  offered  to 
pay  it,  be  said  the  company  would  pay  for 
it.  Q.  What  did  you  say  about  your  friends? 
Were  tbey  telegrkphed  to  at  that  time?  A. 
No;  our  friends  were  not  telegraphed  to  at 
that  time.  He  said  be  would  just  make  tbe 
arrangements  about  the  ambulance,  and  that 
would  be  sufficient  without  anybody  meet- 
ing us.  Q.  Without  anybody  meeting  you? 
A.  Yes;  vritbout  anybody  meeting  us.  Be- 
cause we  were  not  sure  about  anybody  meet- 
ing us.  We  bad  telegraphed,  but  we  bad  not 
received  any  reply.  Q.  Who  did  you  tele- 
graph to  when  you  speak  of  telegraphing  to 
friends?  Were  tbey  ladies?  A.  Yes,  sir. 
Q.  tiow  many?  A.  Two."  This  evidence, 
was  corroborated  by  the  nurse  in  charge  of 
tbe  plaintiff,  wbo  further  testified  that,  aft^ 
such  conversation,  the  conductor  informed 
ber  that  tbe  arrangements  bad  been  made, 
and  that  she  and  ber  patient  need  not  worry 
about  it  any  further. 

[II]  The  effect  of  this  evidence  was  to 
make  tbe  conductor  ber  agent  She,  and 
not  the  company,  was  acting  through  him  in 
the  matter  of  obtaining  an  ambulance;  nor 
could  be  bind  bis  principal  in  tbe  matter  of 
telegraphing  to  her  friends,  for  such  tele- 
graphing is  not  shown  to  have  been  wltUn 
the  scope  of  bis  agency  or  employmoit,  nor 
was  tbe  company  obligated  by  its  contract 
as  a  carrier  to  furnish  an  ambulance,  or  to 
procure  her  friends  to  meet  ber. 

[11]  This  evidence^  though  practically  on- 
disputed,  does  not  even  tend  to  show  a  wb1v< 
er  by  tbe  plaintiff  of  the  primary  duty  of 
the  comjwny  to  assist  ber  out  of  and  from 
the  car  to  the  depot  at  her  destination.  We 
are  therefore  of  tbe  opinion  that  the  failure 
of  the  Jury  to  specifically  answer  these  ques- 
tions, and  even  though  such  failure  be  con- 
strued as  a  special  finding  in  favor  of  the 
defendant,  yet  it  would  not  defeat  the  re- 
covery for  tbe  failure  to  perform,  without 
her  &ult,  a  duty  owing  to  her  by  the  com- 
pany was  shown,  and  It  is  Immaterial  wheth- 
er such  failure  be  one  of  omission  or  of 
commission. 

[II]  7.  When  the  train  arrived  at  Minne- 
apolis, it  stopped  for  five  minutes,  the  por- 
ter assisted  tbe  other  passengers  from  the 
car,  and  tbe  conductor  went  to  look  for  the 
friends  of  the  plaintiff  and  the  ambulance. 
He  found  neither,  but  procured  an  Invalid 
chair  at  the  depot  to  be  brought  by  tbe  de-  . 
pot  porter  and  went  back  to  tbe  cac.  .  In 
the  meantime  a  Great  Northern  Baasenger 
train  had  pulled  into  the  depot  «n  a.  dnck 
between  tbe  one  to  which  the  PuUman  car  ' 
waa  attached  and  the  gateway  of  tbe  depot 
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Tbe  Invalid  chair  was  carried  around  the 
end  of  that  train  a  further  distance,  and 
more  time  was  consumed  Ih  getting  it  to  the 
itAln  by  reason  of  such  obstruction.  When 
the  depot  porter  got  around  the  end  of  the 
Great  Northern  train  with  the  chialr,  the 
train  to  which  the  Pullman  was  attached, 
having  made  Its  usual  stop,  was  starting. 
The  defendant  Introduced  evidence  tending 
to  show  that  the  porter  of  the  Pullman  car 
then  pulled  the  bell  cord,  but  the  engineer 
failed  to  stop  the  train.  The  Jury  evidently 
did  not  attach  much  weight  to  this  testimo- 
ny, for  by  their  answer  to  the  fourth  inter- 
rogEitory 'they-  found  that  after  the  train 
started  neither  the  Pullman  conductor  nor 
the  porter  attempted  to  stop  tbe  train  by 
pulling  the  signal  cord  or  otherwise.  Inter- 
rogatory No.  14  was  as  follows:  "After 
plalntlft  got  on  the  train  at  Billings,  did  the 
conductor  of  the  Northern  Pacific  Railway 
C<>mpany'fl  train  have  knowledge  that  plain- 
tiff was  on  tbe  train  in  a  sick  and  helpless 
condition?"  To  this  question  the  Jury  an- 
swered "No."  Returning  to  question  No.  2, 
the  Jury  by  its  answer  found  that,  consid- 
ering the  condition  of  plaintiff's  health,  It 
■W&8  necessary  to  have'  a  stretcher  or  some 
other  suitable  means  In  order  to  assist  plaln- 
tUr  to  disembark  safely  and  without  danger 
to  her  health.  It  Is  true  that  the  Pullman 
conductor  did  not  find  a  stretcher  at  the 
depot  in  Minneapolis,  biit  an  Invalid  chair 
was  produced.  No  effort  was  made  to  hold 
the  train  as  found  by  the  Jury  so  that  plain- 
tiff could  safely  disembark,  nor,  ad  the  jury 
fonnd,  was  the  conductor  of  the  train  noti- 
fied of  plaintiff's  predicament  Had  he  been 
sd  notified,  we  think  upon  principles  of  hu- 
manity he  would  have  delayed  the  train 
three  or  four  mlnntes,  and  the  jury  found 
that  would  have  been  snflSdent,  by  their  an- 
swer to  Interrogatory  •  No.  17;  to  have  en- 
abled the  porter  to  have  carried  hir  out  of 
the  car  and  deposited  her  In  the  Invalid 
chair.'  The  failure  to  so  Inform-  the  con- 
ductor of  plaintiff's  condition  and  the  ne- 
cessity of  assisting  her  to  disembark  was  ev- 
idence of  negligence  for  which  the  compa- 
ny was  liable.  We  see  no  conflict  in  the 
special  findings  and  tbe  general  verdict,  or 
inconsistency  in  the  findings  themselves. 
The  trial  court  did  not  err  in  overruling  de- 
fendant's motion-  for  a  new  trial  on  this 
ground,  nor  In  denying  defendant's  motion 
for  judgment  on  the  special  findings. 

[13]  8.  It  is  assigned  as  error  that  the  ver- 
dict and  special  findings  are  not  supported 
by  the  evidence.  We  are  of  the  opinion 
tliat  this  assignment  Cannot  l>e  sustained, 
and  that  the  discussion  of  the  other  ques- 
tions sufficiently  disclose  onr  reasons  there- 
for without  going  specifically  or  more  fully 
Into  this  question. 

[U]  9.  The  defendant  alleged  misconduct 
on  the  part  of  the  Jury  in  the  method  of  ar- 
riving at  tbe  amount  of  their  verdict,  and 
relies  upon  the  affidavits  of  B.  H.  Campbell 


and  J.  r.  Mills,  two  of.  the  jurors,  in  sup- 
port of  its  contention,  and  who  deposed  that 
"It  was  agreed  among  the  Jurors  that  each 
juryman  should  set  down  the  amount  of 
plaintiff's  recovery,  and  that  the  amounts  ao 
set  down  by  the  respective  jurors  should  be 
added  together  and  the  sum  divided  by 
twelve,  and  the  result  or  quotient  should  rep- 
resent the  amount  of  plaintiff's  recovery  in 
said  cause,"  and  that,  acting  in  pursuance  of 
this  agreement,  the  said  jurors  set  down  the 
amounts  they  respectively  found  for  plaln- 
tlffj  and  then  added  these  respective  amounts 
together,  and  divided  the  sum  by  12,  and 
the  result  or  quotient  was.  thereafter  voted 
as  tbe  amount  of  plaintiff's  recovery,  and  so 
found  by  their  verdict.  No  counter  affidavits 
were  filed.  The  question  as  to  whether  or 
not  the  verdict  was  a  quotient  verdict,  and, 
if  so,  whether  a  new  trial  should  be  granted 
for  tliat  reason.  Is  not  properly  presented  by 
this  record.  We  have  no  statute  like  that 
of  California  and  some  other  states  (Dixon 
V.  Pluns,  98  Cal.  384,  33  Pac.  268,  20  L.  R. 
A.  698,  35  Am.  St  Rep.  181),  permitting  mis- 
conduct of  a  Jury  to  be  shown  by  a  juror's 
affidavit  In  Colorado  a  statute  provided 
that  certain  misconduct  of  jurors  may  be 
shown  by  their  affidavits,  and  in  Pawnee 
Ditch,  etc.,  Co.  V.  Adams,  1  Colo.  App.  250. 
252,  28  Pac.  662,  663,  in  discussing  tbe  ques- 
tion, the  court  say:  "The  difficulties  which 
Juries  experience  In  arriving  at  a  conclusion 
in  cases  where  the  damages  to  be  assessed 
are  unliquidated,  and  to  be  measured  by 
what  may  be  gathered  from  the  varying 
opinions  of  witnesses,  have  led  the  courts  to 
permit  these  verdicts  to  stand  whenever  the 
proof  has  satisfied  them  that  the  finding 
has  subsequently  been  voted  on  and  accepted 
by  the  Jury  as  the  legitimate  expression  of 
their  deliberations.  In  most  cases  very  lit- 
tle proof  in  this  direction  has  been  requir- 
ed." This  seems  to  be  the  general  rule,  and 
was  reaffirmed  and  applied  by  the  Supreme 
Court  of  that  state  in  Greeley  Irr.  Co.  v. 
Von  Trotha,  48  Colo.  12,  108  Pac.  985,  989. 
In  the  case  here  it  appears  by  the  affidavits 
that  the  result  or  quotient  after  having  been 
found  was  voted  on  by  the  jurors  and  rati- 
fied as  the  amount  of  plaintiffs  recovery  and 
so  returned  by  their  verdict.  But  as  we 
have  no  statute  like  the  one  above  referred 
to,  it  is  unnecessary  to  determine  what  the 
correct  rule  in  such  case  would  be.  It  was 
expressly  held  by  this  court  In  Bnnce  ▼. 
McMahon,  6  Wyo.  24,  41,  42  Pac.  23,  that 
the  affidavit  of  Jurors  cannot  be  received  to 
impeach  their  verdict  It  was  In  effect,  so 
held  in  Gustavenson  T.  State,  10  Wyo.  300, 
68  Pac.  1006.  That  being  th6  settled  rale  in 
this  state,  tbe  affidavit  of  the  Jnrora  relied 
upon  by  the  defendant  could  not  be  received 
and  considered  by  the  trial  court  to  impeach 
their  verdict  on  the  ground  of  their  miscon- 
duct They  Were  not  competent  proof  of  the 
facts  therein  deposed  to,  and  the  court  prop- 
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erl7  refused  to  grant  a  new  trial  npon  this 
ground. 

[IB]  10.  There  are  Beveral  assignments  of 
error  predicated  vpon  the  alleged  misconduct 
of  plaintiff's  counsel. 

First  After  the  evidence  was  all  given  and 
the  case  dosed,  and  the  court  was  about  to 
Instruct  the  Jury,  the  plaintiff's  counsel 
brought  Into  court  two  'suit  cases,  one  a 
bla(&  leather  suit  case,  and  the  other  a 
light  red  suit'  case,  and  exhibited  them  to 
the  Jury,  and  stated  in  the  presence  and 
hearing  of  the  Jury  that  said  suit  cases  ware 
the  suit  cases  referred  to  in  plaintiff's  tes- 
timony In  said  case.  Upon  exception  being 
taken  to  such  alleged  misconductiiir  it  Is  re- 
cited in  the  bill  as  follows:  "By  Mr.  Stotts: 
The  plaintiff  states  in  reply  to  what  has 
been  noted  above  that,  when  we  closed  the 
proceedings  in  this  case  last  Saturday  eve- 
ning, and  while  the  court  was  in  session  and 
the  Jury  Impaneled  and  sitting  in  the  box, 
and  while  one  of  the  witnesses  for  plaintiff 
was  being  examined,  counsel  for  the  plaintiff 
stated  to  the  attorney  for  the  deifendant  that 
.  he  would  produce  the  suit  cases  so  that  th£ 
color  of  them  might  be  known,  and  that 
counsel  for  the  defendant  requested  that 
that  be  done.  And  for  that  reason,  and  th;a.t 
reason  only,  they  were,  produced  In  ..court  at 
this  time.  And,  before  the  court  entered  up- 
on the  instructions  to  the  Jury  li^  this  case, 
counsel  for  plaintiff  offered  to  prove  by  plain- 
tlfC  that  these  were  the  suit  cases., referred 
to.  By  Mr.Kutcher:  Counsel  for  defendant 
still  excepts  to  the  misconduct  of  counsel 
aforesaid,  and  further  excepts  to  the  mis- 
conduct of  counsel  in  the  statement  made  at 
this  time.  By  the  Court:  The  suit  cases 
are  not  in  evidence,  and  will  not  be  consid- 
ered by  the  jury."  , 

Second.  During  the.,  opening  argument  of 
plaintiff's  argument  to  the  Jury  he  used  the 
.following  language: .  "Why  do  we  enter — 
why  do  we  enter — gentlemen,  a  sleeping  car, 
and  pay  those  exorbitant  prices,  if  it  is  not 
that  we  will  be  treated  fairly  and  a  little 
better?"  Whereupon  the  defendant's  coun- 
sel at  the  time  excepted  to  said  language,  as 
follows:  "Defendaqt  excepts  to  the  remarks 
of  counsel  in  stating  'that  people,  are  com- 
pelled to  pay  exorbitant  prices  for  this  serv- 
ice." Plaintiff's  counsel  then  said:  "Well, 
they  are,' and  they  have  been  compelled  by 
the  railway  commission  in  some  states  to 
reduce  their  rates."  To  which  last  remark 
exceptioin  was  reserved  and  the  court  refused 
upon  request  to  Instruct  the  Jury  to  disre- 
gard'it 

Third.  During  his  opening  address,  the 
plaintiff's  counsel  used  the  following  lan- 
guage to  which  exception  was  taken,-  and  also 
to  the  refusal  of  the  court  upon  request  to 
Instruct  the  Jury  to. disregard  the  same,  vl£.: 
"It  is  for  you,  gentlemen,  to  Judge — it  Is  for 
you,  gentlemen,  to  Judge,  whether  those  (re- 
ferring to  'Plaintiff  and  the   witness   Miss 


Hubbard^  tire  committing  perjury,  or  wheth- 
er he  is  (referring  to  defendant's  conductor). 
He  has  got  to  hold  his  job." 
.  fourth.  During  the  closing  argument  platn^ 
tiff's  .  counsel  used  the  following  lapguagp 
to  the  Jury,  viz.:  "Qharley  says  we  are  not 
entitled  to  anything.  We  will  get  some- 
thing out  of  that  bloated,  corporation  with 
its  millions,  we  will  get  something  out  of 
It"  This  language  was  excepted  to,  .aqd 
the  court  was  requested  to  jostroct  ^  Jury 
to  disregard  It  The  court  then  stated  as 
follows:  "The  J^ry  will  4eclde.  the  case  on 
the  evidencoi  and  not  oh  the  reiparlfB  of 
counsel."  The  bill  of  exceptions  reicltes  that 
"to  the  omission  of  the  couft  to  instruct  the 
Jury  to  disregard  such  remai;lui. ,  and  to  re- 
strain counsel  in  the  use  of  ,f  uch  language 
the  defendant  duly  excepted." 

.Fifth.  During  the,  dloaifig  argument  coun- 
sel for  plaintiff  used  the  followipg  language: 
"They  [referring  to  the  defendant]  have  the 
right  to.  go  over,  your  land.  They  can.  move 
your  liouse  out  of  their  way,  and  do  It;  of 
course,  by  paying  the  .damages.  They  have 
their  rights.  They  don't  care  for  the  peor 
pie.  ;  They  gp  .where,  they  want  to."  Objeet- 
tloQ  was  made  and  exception  taken  to  these 
remarks,  and  the  coait  .was  requested  to  In- 
struct -the.  Jury  to  disregard  them,  where- 
upon the  court  stated:  "The  Jwy  shall  not 
take  into  consideration  awthing  outside  of 
the  evidence  in  this  case."  It  Is  also  re- 
cited, in  the  bill  that  "to  the  omission  of  the 
court  to  restrain  counsel  In  the  use  Of  such 
language  the  defendant  duly  excepted." 

Sixth.  Befecrlng  to  the  special  interroga- 
tions which  were  submitted  to  the  ;}ury., 
counsejl  said  In  bis  closing  remarks  to  tiie 
Ju3cyi  "And  it  would  be  well  for  yea  to  go 
over  the  instructions  of  the  court  thoroughly, 
and  then  study  these  questions  thoroughly, 
because  they  catch.".  Obje^on.was  made 
and  exception  taked  to  this  language.  The 
court  made,  no  ruling  or  statement  to  the 
Jury  in  respect  thereto,  and  ta  its  refusal  so 
to  do;  or  to  restrain  counsel  and  instruct' the 
Jury  to  disregard  such  remaiics  an  exception 
was  reserved. 

Without  discussing  at  length  the  first  air 
leged  misconduct  of  plalntifTs  counsel  In 
bringing  the  valises  into  the  coMTtroom  and 
giving  his  reasons  for  so  doing  in  Hie  pres- 
ence of  the  Jury,  we  are  bf  the  opinion  that 
he  had  a  rig^t  to  have  his  reasons  for  bring- 
ing them  there  made  a  matter  of  record  In 
answer  to  defendant's  objection,  and  to  show 
that  be  IntMided  no  misconduct  They  were 
brought  into  the  courtroom  with  the  assent 
and  at  the  request  of  the  defendant's  attor- 
ney so  that  the  color  might  be  known,  and  In 
that  state  of  the  record  the  defendant  is  not 
in  a  position  to  urge  prejudicial  misconduct 
in  producing  them  for  inspection,  or  In  the 
offer  to  prove  that  they  were  the  same  va- 
Uses  referred  to  In  the  evidence  of  a  former 
witness.    Furthermore,  the  court  said  in  the 
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presrace  of  tbe  jury  tbat  tbe  suit  cases  were 
not  in  evidence,  and  would  not  be  considered 
by  tbem.  We  '4re  of  tbe  opinion  that  the 
prejudice,  if  any,  which  might  have  arisen 
from  bringing  the  suit  cases  into  court,  was 
removed  by  the  court's  direction  to  the  Jury. 
The  ab^ise  of  the  right  of  argument  by  coun- 
sel to  the  Jury  lias  been  the  subject  of  much 
litigation.  It  is  said  at  section  958,  Thomp. 
oh  Trials  {2d  Ed.),  that  "all  courts  agree  that 
it  is  the  duty  of  the  presiding  Judge,  either 
of  his  o'^n  motion,  or  ux>on  the  request  of 
the  opiKWlng  party,  or  his  counsel,  to  inter- 
pose and  check  the  party  or  bis  counsel  in 
an  Improper  or  prejudicial  line  of  argu- 
ment." If  the  court  when  requested  fails  or 
refuses  to  Interfere  and  administer  the  prop- 
er rebuke  or  correction,  then  such  failure  or 
refusal  may  be  made  tbe  ground  for  a  new 
trial. 

[II]  The  question  as  to  whether  the  coun- 
aei  should  be  so  checked  and  cautioned  is 
one  resting  largely  in  the  sound  discretion  of 
the  trial  court  (section  958,  Thomp.  on 
Trials);  and,  unless  it  affirmatively  appears 
from  the  record  that  there  has  been  an  abuse 
of  discretion  in  that  respect,  thia  court  would 
not  be  Justified  in  awarding  a  new  trial. 

[17]  It  will  be  observed  with  reference  to 
tbe  remarks  objected  to  under  the  fourth 
ground  of  complaint  tbat  tbe  court  said: 
"Tbe  Jory  will  decide  tbe  case  on  the  evi- 
dence and  not  on  the  remarks  of  counsel." 
And  in  response  to  the  objection  to  the  lan- 
gnage  objected  to  under  the  fifth  ground  of 
complaint  the  conrt  again  said  to  the  Jury  as 
follows :  "The  Jury  shall  not  take  into  con- 
sideration anything  outside  of  the  evidence 
in  this  case."  The  effect  of  this  language 
we  think  was  to  convey  to  the  minds  of  the 
Jury  tbat  they  were  limited  in  considering 
the  case  and  arriving  at  their  verdict  to  tbe 
evidence  and  to  exclude  the  remarks  object- 
ed to.  The  Jury  was  also  told  In  the  charge 
that  it  should  decide  the  Issues  alone  upon 
the  law  as  given  by  tbe  court  and  the  facts 
proven  upon  the  trial. 

The  second  alleged  ground  of  complaint  we 
think  is  without  merit.  The  counsel  for 
plaintiff  certainly  had  a  right  to  comment 
to  the  reason  for  the  payment  for  Pullman 
car  accommodations.  That  the  price  exacted 
for  the  same  was  denounced  as  exorbitant 
waa  not  prejudicial.  It  was  the  expression 
of  an  opinion,  and  grew  out  of  the  evidence 
as  to  the  treatment  of  plaintiff  as  a  paid  pas- 
senger. We  think  it  was  within  the  legiti- 
mate scope  of  argument,  and  that  the  objec- 
tion was  without  merit,  and  would  In  the 
beat  of  argument  have  a  tendency  to  draw 
forth  the  further  remark  in  answer  thereto 
to  which  objection  was  made  and  exception 
taken. 

The  third  alleged  ground  of  complaint  is 
likewise  without  merit.  The  remarks  were 
with  reference  to  a  conflict  of  the  evidence 
given  by  two  witnesses,  and  which  of  tbem 
the  Jury  would  believe.    While  the  language 


might  have  been  couched  in  softer  terms  and 
tbe  same  meaning  conveyed,  yet  we  do  not 
think  the  language  exceeded  the  rights  of 
argument. 

ril]  The  comment  upon  the  interrogatories 
was  not  prejudicial.  As  shown  by  the  record, 
they  were  submitted  to  tbe  court  in  part  by 
each  of  the  parties  through  and  by  their  re- 
spective attorneys,  and  by  the  court  submit- 
ted to  the  Jury.  It  is  a  well-known  fact  that 
attorneys  in  their  zeal  to  win  a  case  often 
draw  up  such  questions  so  skillfully  that 
Jurors  without  the  perception  or  skilled  mind 
of  the  attorney  are  unaware  of  the  impor- 
tance of  exercising  great  care  in  answering 
the  questions  without  caution  as  to  the  effect 
of  the  atswer  returned  to  each.  This  Is  a 
legitimate  subject  of  comment  to  the  Jury 
based  upon  the  evidence  and  the  theory  de- 
ducible  therefrom.  We  do  not  think  as  here 
contended  that  the  comment  complained  of 
was  to  the  effect  that  the  Jury  should  an- 
swer tbe  questions  so  as  to  harmonize  with 
tbe  general  verdict  regardless  of  the  evi- 
dence, but  to  so  answer  tbe  questions  ui>on 
the  evidence  that  there  should  be  no  conflict 
In  effect  counsel  told  tbe  Jury  to  carefully 
read  the  instructions  given  by  tbe  court  and 
then  study  the  questions  carefully.  We  can- 
not believe  tbat  tbe  words  "because  they 
catch"  were  intended  as  a  reflection  upon 
tbe  court.  It  does  not  so  affirmatively  ap- 
pear, but  rather  as  a  method  of  arousing  in 
tbe  minds  of  tbe  Jury  tbe  necessity  for  that 
degree  of  care  which  might  preserve  their 
verdict. 

It  may  be  said  generally  as  to  misconduct 
of  counsel  such  as  here  complained  of  that 
they  are  questions  which  must  be  preserved 
by  exception  and  motion  for  new  trial  In 
tbe  court  wherein  the  alleged  misconduct  oc- 
curred. It  was  so  done  In  this  case,  but  the 
judge  who  presided  at  tbe  trial,  having  had 
the  parties  before  him,  was  better  able  to 
say  whether  tbe  party  complaining  was  prej- 
udiced or  not  Tbe  conclusion  reached  by 
him  in  denying  a  motion  for  a  new  trial  was 
based  in  part  at  least  on  his  personal  ob- 
servation. At  the  time  of  tbe  alleged  mis- 
conduct, he  told  the  Jury  not  to  consider 
anything  outside  of  the  evidence,  and  to  de- 
cide the  case  upon  the  evidence,  and  not  on 
the  remarks  of  the  counsel.  This  we  think 
was  not  only  speclflc,  but  general,  in  its  ap- 
plication, and  it  does  not  appear  that  the 
counsel  persisted '  in  repeating  or  enlarging 
upon  any  gpedflc  remarks  or  continued  any 
line  of  argument  after  objection  except  as  to 
the  exorbitant  charges  of  tbe  Pullman  Com- 
pany which  as  we  have  already  stated  was 
In  response  to  an  objection  which  was  un- 
necessary and  without  merit 

[If]  11.  The  court  said  to  the  Jury  in  Its 
charge:  "It  is  not  denied  that  the  plaintiff 
did  suffer  inconvenience,  distress,  anguish  of 
mind,  pain,  delay,  and  expense  by  being  car- 
ried past  her  destination,  but,  before  you 
can  rwdeir  a  verdict  in  ber  favor,  you  axvat 
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And  that  tbese  matters  are  directly  attrlbnta- 
ble  to  some  neglect  or  wrongful  act  on  the 
part  of  the  defendant  comiuiny,  Its  agents, 
or  employes."  This  instruction  was  based 
vpon  tbe  evidence,  and  not  on  the  issues  as 
made  by  the  pleadings,  for  In  an  earlier  part 
of  tbe  Instructions  the  Jury  were  told  what 
tbe  Issues  were  as  made  by  the  pleadings. 
Tbe  plaintiff's  evidence  showed  that  she  did 
suffer  inconvenience,  distress,  anguish  of 
mind,  pain,  delay,  and  expense  by  being  car- 
ried beyond  her  destination.  As  opposed  to 
this  evidence,  John.  Davis,  witness  for  de- 
fendant, testifled  that  she  was  In  good  spir- 
its, and  even  Joked  about  riding  in  a  baggage 
car  on  ber  return  trip  from  St  Paul  to  Min- 
neaiKtlis.  Assuming  that  she  did'  so  Joke, 
that  fact  of  Itself  did  not  negative  Inconvoi- 
lence,  delay,  and  expense  by  reason  of  being 
carried  past  her  destination,  and  as  to  dis- 
tress, anguish  of  mind,  and  pain  the  negation 
by  Davis'  testimony  was  so  slight  that  in  our 
Judgment  it  would  not  warrant  this  court  in 
holding  the  above  statement  of  the  court  to 
be  erroneous  and  prejudicial.  We  have  ex- 
amined the  entire  charge,  and  think  It  ftilr- 
ly  stated  the  law  of  the  case  to  the  Jury. 
We  perceive  no  prejudicial  error.  The  Judg- 
ment will  be  affirmed. 
Affirmed. 

BSABD,  a  J.,  and  POTTEB,  J.,  concur. 


PliBASANT  QBOVB  CITT  t.  UNDSAT. 

(Supreme  Court  of  Utah.    April  11,  191S.    On 

Application  for  Rehearing,  June  10,  1812.) 

1.  iRTOZICATIIfO    LiQtTOaS    (|   11*)— REGDUk- 
nOH — OaOINANCES. 

Lawi  1911,  c.  106,  |  68,  providing  that 
nothing  tlierein  shall  prevent  any  city  from  en- 
acting restrictions  apon  the  traffic  in  intoxi- 
cating liquors  In  addition  to,  but  not  in  conflict 
with,  the  provisions  of  tbe  act,  applies  to  fu- 
ture enactments  only,  aad  does  pot  operate  to 
keep  alive  existing  Ordinances  not  in  conflict 
with  the  act 

[Ed.  Note.— For  other  cases,  see  lotoaicating 
Uqoors,  Cent  Dig.  {  13;  Dec.  Dig.  |11.*] 

2.  iNTOZICATIIfQ    LiQCOHS     ({    11*)— REO0I.A- 
nOR— RSPEAI.  OF   OBDINAKCKS— "TaAFWC." 

Laws  1911,  c.  106,  comprehensively  regu- 
lating the  liquor  traffic,  repealed  by  implication 
all  mnnicipal  ordinances  relating  to  the  sale  of 
intoxicating  liquors  existing  on  May  9,  1911, 
when  it  went  into  eCfect,  regardless  whether 
the  municipality  was  "wet"  or  "dry"  territory; 
the  word  "traffic"  as  used  in  the  statute  ap- 
plying to  illegal  as  well  as  legal  sales. 

[Ed.  Mote.-T-For  other  cases,  see  Intoxicating 
liquors.  Cent  Dig.  i  13;  Dec.  Dig.  |  11.* 

For  other  definitions,  see  Words  and  Phras- 
es, ToL  8,  pp.  7055-7056.] 

8.  Intoxicatinq  Liquobs   (f  6*)— LxaiSLA- 

nVB   CONTBOt. 

The  Ijegislatnre  has  power  to  regnlate  or 
prohibit  the  liqnor  traffic  in  municipalities  and 
to  take  control  of  such  traffic  away  from  mu- 
nicipalities. 

[Ed.  Note.— For  other  cases,  see  Intoxicating 
liquors.  Cent  Dig.  |  4;  Dec  Dig.  |  6.*] 


4.  iNTOXlOATIWa  LIQU0B9  (|  11*)— Oedi- 
RARCB  —  PBOSBODTIOR  —  RtFXAL  OV  ObOI- 
IfANCB. 

Where  a  municipal  ordinance  relating  to 
the  liquor  traffic  was  repealed  by  statute  pend> 
ing  an  appeal  from  a  conviction  for  Its  viola- 
tion, the  prosecution  was  thereby  terminated 
and  the  defendant  was  entitled  to  «  dismiasaL 
[Ed.  Note.— For  other  cases,  see  Intoxicating 
Liquors,  Cent  Dig.  |  IS:   Dec.  Dig.  {  11.*] 

5.  Canuif AL  Law  (I  15*)— Repeal  of  Obdi- 
HANCB— Pending  Pbosecution. 

Comp.  Laws  1007,  I  2492,  providing  that 
the  repeal  of  a  statute  will  not  affect  any  ac 
tion  or  proceeding  commenced  under  or  by  vit* 
tue  of  the  statute  repealed,  has  no  application 
to  municipal  ordinances  or  any  proceedings  in- 
stituted under  them. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  U  1,  16-20;  Dec  Dig.  I  IS.*] 

Stranp,  J.,  dissenting. 

Appeal  from  District  Ooort,  Utah  Oonnty; 
X  E.  Booth,  Judge. 

Joseph  Lindsay  was  convicted  of  selling 
Intoxicating  liquors  In  violation  of  dty  or- 
dinance, and  he  appeals.  Reversed  and  re> 
manded,  with  directions  to  dismiss. 

M.  E.  Wilson,  of  Salt  Lake,  for  appellant 
A.  E.  Moreton,  of  Salt  Lake^  for  respondent 

FRICK,  C.  J.  Appellant  on  the  13th  day 
of  April,  1911,  was  charged  with  having  vio- 
lated the  provisions  of  a  certain  ordinance 
of  Pleasant  Grove  City,  Utah  county,  Utah, 
passed  and  In  force  after  October  4,  1909. 
In  the  complaint  it  Is  charged  that  the  of- 
fense was  committed  on  April  8,  1911,  and, 
uiK)n  a  trial  In  the  Justice  court  In  and  for 
said  city,  appellant  was  convicted  and  sen- 
tenced under  said  ordinance.  He  appealed 
to  the  district  court  of  Utah  county,  where 
he  was  again  convicted  and  sentenced. 

The  ordinance  in  question,  so  far  as  ma- 
terial here,  reads  as  follows:  "It  shall  be 
unlawful  for  any  person  to  manufacture, 
sell,  give  away,  barter,  deal  out,  or  other- 
wise dispose  of  any  malt,  spirituous,  vinous, 
fermented  pr  other  intoxicating  liquors  with- 
in the  limits  of  Pleasant  Grove  City.  Any 
person  who  shall  violate  any  of  the  provi- 
sions of  this  ordinance  *  •  •  npon  con- 
viction thereof  shall  be  punished  by  a  flne 
of  not  less  than  fifty  nor  more  than  one  hun- 
dred dollars,  or  by  Imprisonment  in  the  city 
Jail  for  no  more  than  one  hundred  days  or 
by  both  flne  and  imprisonment" 

The  district  court  in  effect  instructed  the 
Jury  that  said  ordinance  was  valid  and  In 
full  force  and  effect  Appellant  excepted  to 
said  charge  and  appeals  to  this  court  upon 
the  sole  ground  that  said  ordinance,  at  the 
time  of  the  trial  In  the  district  court,  was 
not  a  valid  and  enforceable  ordinance.  The 
Invalidity  of  the  ordinance  is  nrged  upon 
various  gronnds,  bnt  for  reasons  unneces- 
sary to  be  stated,  we  shall  consider  only  one 
gronnd,  namely,  that  when  this  case  was 
tried  In  the  district  court,  said  ordinance 
had  be6n  repealed  by  chapter  106,  p.  162, 
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Laws  of  Utah  1911,  wUch  went  Into  effect 
May  9,  1911,  and  bas  been  In  effect  through- 
ont  this  state  ever  since.  Chapter  106  afore- 
said Is  a  very  comprehensive  and  most 
Sweeping  relation  of  the  manufacture, 
sale,  barter,  giving  away,  or  otherwise  deal- 
ing in  or  disposing  of  intoxicating  liquors 
within  the  state  of  Utah.  The  act  authoriz- 
es that  the  traffic  may  be  licensed  in  the  ci- 
ties and  incorporated  towns  of  this  state 
until  the  qualified  electors  thereof,  as  pro- 
vided in  the  act,  shall  direct  otherwise;  and, 
In  all  other  places  outside  of  the  cities  and 
towns  aforesaid,  the  traffic  in  Intoxicating 
liquors  is  absolutely  prohibited  unless  the 
qualified  electors  shall  authorize  the  traffic 
under  the  terms  and  conditions  imposed  by 
the  act  Every  city  and  Incorporated  town, 
and  every  county  district  outside  of  any 
city  or  town,  is,  for  the  purpose  of  holding 
elections  under,  the  .act,  made  a  voting  unit 
within  which  a  majority,  of  the  qualified 
electors  voting  at  any  election  may  deter- 
mine the  status  of  such  city,  town,  or  coun- 
ty district  with  regard  to'  whether  liquors 
shall  be  sold  therein  or  not.  •  The  act  pro- 
vides for  search  and  seizure,  and  also  pro- 
vides in  what  manner  and  by  What  courts 
or  tribunals  licenses  shall  be  Issued,  and 
fixes  the  qualifications  of  the  persons  to 
whom  they  may  be  granted.  It  also  provides 
the  penalties  for  violations  of  any  of  the 
provisions  of  the  act,  and  expressly  provides 
that.  In  all  cases  upon  a  second  conviction, 
tile  penalty  must  be  Increased,  and  certain 
other  consequences  must  also  be  Imposed  by 
the  court  wherein  conviction  is  had.  The 
validity  of  chapter  106  is  not  assailed  nor 
questioned,  and,  for  the  purposes  of  this  de- 
cision, we  shall  assume  that  the  ordinance 
In  question  was  duly  passed  and  published 
as  required  by  law.  The  only  questions  that 
we  shall  consider,  therefore,  are:  (1)  Was 
chapter  106  In  force  and  effect  when  appel- 
lant was  tried  and  convicted  in  the  district 
court;  and  (2)  If  so,  did  said  chapter  by  im- 
plication repeal  the  ordinance  in  question? 

Section  25  of  article  6  of  the  Constitution 
of  this  state,  so  far  as  material  here,  pro- 
Tides  :  "All  acts  shall  be  officially  published, 
and  no  act  shall  take  effect  until  so  publish- 
ed, nor  until  sixty  days  after  the  adjourn- 
ment of  the  session  at  which  It  was  passed." 

The  Secretary  of  State  certifies  under  his 
band  and  the  great  seal  of  the  state  of  Utah 
that  chapter  106  was  officially  published  on 
April  26,  1911,  and  that  the  session  of  the 
Legislature  at  which  the  act  was  passed  ad- 
journed without  date  on  March  9,  1911. 
Under  the  constitutional  provision,  the  act, 
therefore,  went  into  effect,  unless  otherwise 
provided  therein,  60  days  after  March  9, 
1911.  By  referring  to  the  act  Itself,  It  is 
disclosed  that  all  other  provisions  with  re- 
gard to  the  regulation  of  the  liquor  traffic 
passed  prior  thereto  and  in  force  in  this 
state  are  expressly  repealed  thereby.    Nor 


is  there  any  saving  clause  In  the  act  what- 
ever with  regard  to  peudlng  actions,  or  that 
prosecutions  may  be  continued  aiid  penal- 
ties imposed  except  as  in  the  act  provided. 

It)  All  that  is  found  in  the  act  in  that  re- 
gard is  found  in  section  68  thereof,  which 
reads:  "Nothing  in  this  act  contained  shall 
prevent  or  prohibit  any  city  council,  board 
of  trustees  or  board  of  county  commission- 
ers from  enacting  restrictions  upon  and  reg- 
ulations of  the  traffic  In 'intoxicating  liquors 
in  adMioH  to  hut  not  in' conflict  tcith  the 
provisions  of  this  act."  (Italics  ours.)  A 
careful  reading  of  this  section  shows  that 
the  Legislature  had  reference  oiily  to  future 
enactments,  and  not  to  existing  ordinances 
or  past  acts.  The  language  of  the  act  Is 
that  the  authorities  referred  to  therein  shall 
not  be  prohibited  from  "enacting  restric- 
tions." This  has  reference  to  future  enact- 
ments only.  If  the  Legislature  had  Intend- 
ed to  recognize  existing  ordinances  or  past 
acts,  it  could  easily  haVe  Indicated'  that  In* 
tention  by  the  use  of  proper  language  in  the 
very  section  we  have  quoted.  Not  having 
done  so,  and,  further,  by  clearly  Indicating 
by  the  language  used  that  It  was  the  Inten- 
tion to  authorize  only  future  enacttnents  up- 
on the  subject,  we  are  not  authorized  to  In- 
terfere with  the  intention  of  the  Legislature 
when  suc)i  intention  is  once  ascertained. 

[2]  The  act  also  contains -conditions  which 
require  elections  to  be  held  In  the  cities, 
towns,  and  coimty  districts  outside  of  such 
dtles  and  towns  in  the  counties  at  large  to 
determine  whether  the  traffic  in  Ihtojticatlhg 
liquors  shall  be  regulated  by  licensing  the 
same  or  whether  It  shall  be  entirely  prohib- 
ited. It  is  therefore  provided  that  all  U>- 
censes  which  were  granted  under  the  existing 
law,  which,  by  their  terms,  shall  be  in  force 
on  the  1st  day  of  October  following  such 
election,  shall  terminate  on  that  day,  and 
that  the  unearned  portion  of  the  license  mon- 
ey shall  be  refunded  to  the  licensees,  and 
their  right  to  sell  intoxicating  liquors  shall 
thereupon  cease  under  the  old  law.  ThS 
act  also  provides  that  elections  may  be  held 
in  any  voting  unit  where  authori^  to  s^ 
liquor  exists,  and.  If  a  majority  of  the  qual- 
ified electors  of  such  voting  unit  vote 
"against  sale,"  the  traffic  in  Intoxicating  liq- 
uors in  said  unit  must  cease  on  the  30th 
day  of  September  following  such  election. 
The  act  provides  that  all  elections  held  un- 
der it  must  be  held  in  the  month  of  June  In 
the  year  In  which  they  are  held.  Such  elec- 
tions may  be  held  once  in  two  years  tn  any 
voting  unit  whenever  a  certain  per  cent,  of 
the  qualified  electors  thereof  petition  the  au- 
thorities to  call  an  election  to  determine  the 
question  of  whether  intoxicating  liquors 
shall  or  shall  not  be  sold  within  the  voting 
unit  aforesaid.  It  is  apparent,  therefore, 
that  the  right  to  sell  may  be  terminated  In 
any  voting  unit  at  any  election,  and  thus  the 
act  makes  provisions  that  those  who  are  en- 
gaged la  the  traffic  may  have  sometime  aft- 
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er  the  election  to  adjust  tbelr  bnainess  so 
&a  to  comply  with  tbe  law.. 

Let  us  assumd  that  in  Pleasant  Grove 
City  the  sale  of  Intoxicating  Uquors  was  pro- 
hibited, as  appears  from  the  ordinance  in 
question,  and  that  the  electors  in  that  city 
at  an  election  held  in  June,  1011,  voted  to 
continue  that  policy  in  force,  and  that  in 
June,  1913,  those  same  electors  shall  again 
vote,  and  In  doing  so  shall  change  the  pol- 
icy from  that  of  "against  sale"  to  "for  sale," 
will  any  one  seriously  contend  that,  under 
such  circumstances,  the  provisions  of  the 
act  were  not  in  force  in  said  city  until  the 
policy  was  changed  as  aforesaid?  It  must 
not  be  assumed  that  it  is  the  result  of  the 
elections  which  are  provided  for  In  the  act 
that  puts  the  provisions  of  the  act  as  a 
whole  in  force  or  effect.  The  only  effect  the 
elections  have,  where  a  change  is  made 
thereby,  is  that  the  provisions  of  the  act 
which  are  especially  intended  to  meet  such 
changes  then  become  effective  in  accordance 
with  the  changed  conditions  produced  by 
the  elections.  The  act  as  a  law  is,  however. 
In  force  in  any  city  or  town  In'  any  event. 
The  mere  fact  that  chapter  106  provides  for 
changes  in  certain  cities  or  towns,  and  that, 
in  case  such  changes  take  place,  it  is  stat- 
ed or  repeated  in  the  act  itself  that  the  pro- 
visions thereof  shall  be  in  full  force  and 
effect  after  such  changes  take  effect,  does 
not  prevent  the  act  from  having  become  ef- 
teetlxe  before  such  changes  were  made.  In- 
deed, the  whole  purport  of  the  language  of 
the  act  is  to  the  contrary. 

[31  Nor  can  there  be  any  doubt  that  the 
L^islatare  bad  full  power  to  take  the  mat- 
ter of  regulating  or  prohibiting  the  liquor 
traffic  from  the  control  of  the  municipalities 
of  this  state.  Woollen  ft  Thornton,  in  their 
work  entitled,  "The  Law .  of  Intoxicating 
Liquors,"  in  volame  1,  |  117,  state  the  law 
In  this  regard  in  the  following  language: 
"MonldpaJitieB — cities  and  towns — are  sim- 
ply smaller  divisions  of  a  state  for  Its  bet- 
ter govenunent  They  are  the  creatures  of 
the  Legislature — may  be  created  or  may  be 
legally  annihilated.  To  them  the  Legisla- 
ture may  confide  its  police  powers  for  the 
regulation  of  local  affairs  and  concerns,  and, 
when  given,  It  may  be  taken  away  without 
any  cause  whatever." 

By  adopting  chapter  106,  the  Legislature 
of  this  state  simply  provided  methods-  for  the 
entire  regulation  of  the  liquor  traffic,  and 
all  cities  and  towns  are  prohibited  from  In- 
terfering with  or  permitting  the  traffic  ex- 
cept upon  the  terms  and  conditions  provided 
for  in  the  act  The  situation  in  this  state, 
therefore,  is  much  the  same  as  it  was  in 
the  state  of  Michigan  when,  In  the  year  1887, 
the  Legislature  of  that  state  passed  a  law 
for  the  regulation  of  the  liquor  traffic.  The 
Supreme  Court  of  Michigan  in  People  v.  Fur- 
man,  85  Mich.  110,  48  N.  W.  169.  held  that. 
In  view  that  there  was  no  saving  clause  in 
the  act,  all  city  ordinances  relating  to  the 


liquor  trafflic  existing  la  the  cities  were  re- 
pealed by  implication  by  said  act  Whll« 
the  Michigan  act  was  perhaps  .less  sweeping 
In  its  provisions,  and  while  it  did  not  pro- 
vide for  elections  as  does  chapter  106,  yet, 
so  far  as  the  effect  of  existing  ordinances 
is  concerned,  no  distinction  in  principle  ia 
perceived  between  the  Michigan  act  and  our 
own.  The  Michigan  case  is  therefore  square- 
ly in  point  upon  the  question  of  the  repeal 
by  implication  of  all  ordinances  regulating 
or  prohibiting  the  sale  of  intoxicating  liq- 
uors which  were  in  force  when  chapter  106 
took  effect.  The  same  rule  is  announced  in 
Naylor  v.  Galesburgh,  56  111.  285;  City  v. 
Clark,  68  Mo.  588;  Barton  v.  Gadsden,  79 
Ala.  495 ;  Rutherford  v.  Swink,  96  Tenn. 
564,  35  S.  W.  554 ;  and  1  Lewis'  Sutherland 
Stat  Const  {  286.  See,  also.  State  v.  Mc- 
Culla,  16  R.  I.  196,  14  Ati.  81. 

[4]  If,  therefore,  the  ordinance  in  question 
was  repealed  by  implication  by  chapter  106, 
appellant's  conviction  under  that  ordinance 
must  fall  because  It  had  ceased  to  exist  be- 
fore the  Judgment  in  the  district  court  was 
entered. 

If,  however,  chapter  106  had  not  gone  into 
effect  until  after  Judgment  was  entered  in 
the  district  court  this  court  could  not  re- 
verse upon  the  sole  ground  that  the  ordi- 
nance was  repealed  by  chapter  106,  for  the 
reason  that  the  district  court  would  then 
have  been  the  court  of  last  resort,  and,  the 
ordinance  being  in  effect  when  the  Judgment 
was  entered,  the  Judgment  could  not  be  as- 
sailed because,  the  ordinance  was  repealed 
after  Judgment.  In  1  Lewis'  Sutherland 
Stat.  Const  (2d  Ed.)  i  286,  the  rule  Is  stat- 
ed thus:  "If  a,  penal  statute  is  repealed 
pending  an  appeal  and  before  the  final  ac- 
tion of  the  appellate  court  it  will  prevent 
an  affirmance  of  the  conviction,  and  the 
prosecution  must  be  dismissed  or  the  judg- 
ment reversed.  A  final  Judgment  before  re- 
peal is  not  affected  by  it" 

If,  for  the  purposes  of  this  case,  there- 
fore, we  treat  the  district  court  of  Utah 
county  as  the  final  court  of  appeal,  then  it 
follows  that  because  chapter  106,  which  re- 
pealed the  ordinance  in  question,  went  into 
effect  long  before  the  case  was  tried  and 
determined  In  the  district  court,  the  case, 
under  the  rule  above  stated,  should  have 
been  dismissed  by  that  court  and  appellant 
discharged.  The  reason  for  holding  the  dis- 
trict court  the  court  of  last  resort  for  the 
purposes  of  this  case,  arises  out  of  the  fact 
that  the  objection  we  have  discoBsed,  name- 
ly, that  the  ordinance  was  repealed  by  chap- 
ter 106,  could  only  be  raised  in  this  court 
If  such  repeal  took  effect  before  the  Judg- 
ment appealed  from  was  entered,  as  stated 
by  Mr.  Lewis  in  the  section  we  have  quoted 
from.  If  the  ordinance  was  in  force  when 
the  Judgment  was  entered,  the  Judgment 
could  not  be  assailed,  for  the  reasons  here- 
in discussed,  although  it  was  repealed  ther»' 
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after;  but,  If  the  ordliiaiice  was  not  In  force 
at  tbat  time,  then  the  Jndgment  is  not  based 
on  a  valid  ordinance  which  was  in  force 
when  the  Jadgment  was  entered,  and  hence 
the  Judgment  must  fall. 

[6]  Nor  Is  the  Judgment  in  this  case  saved 
by  Comp.  Laws  1907,  §  2492,  which  provides: 
"The  repeal  of  a  statute  does  not  revive  a 
statute  previously  repealed,  nor  affect  any 
right  which  has  accrued,  any  duty  imposed, 
any  penalty  incurred,  nor  any  action  or  pro- 
ceeding commenced  under  ur  by  virtue  of  the 
statute  repealed."  Similar,  if  not  identical, 
provisions  are  found  in  many  of  the  states 
«f  the  Union,  and,  so  far  as  we  have  t)een 
able  to  learn,  it  has  universally  been  held 
by  the  courts  that  such  provisions  were  not 
Intended  to  have,  and  do  not  have,  any  ap- 
plication to  municipal  ordinances,  or  to  any 
proceeding  instituted  under  them.  The  courts 
universally  hold  that,  in  case  an  ordinance  is 
repealed,  either  expressly  or  by  implication, 
as  In  the  case  at  bar,  all  prosecutions  based 
on  such  ordinances  are  terminated.  This 
precise  question  was  before  the  several  courts 
and  is  passed  on  by  them  in  all  of  the  cases 
we  have  heretofore  cited,  and  to  which  we 
refer.  We  are  of  the  opinion,  therefore, 
that,  in  adopting  chapter  106,  it  was  the  in- 
tention of  the  Legislature  to  supersede  all 
legislation  with  regard  to  the  liquor  traflBc, 
whether  local  or  general.  Nor  can  we  per- 
ceive any  reason  why  such  a  course  was  not 
both  proper  and  practical.  The  question  of 
the  power  of  the  cities  and  towns  of  this 
state  to  prosecute  offenders  under  the  act, 
or  to  what  extent  such  cities  and  towns  may 
pass  ordinances  prohibiting  or  regulating  the 
traffic  In  Intoxicating  liquors  and  prosecute 
violators  thereof,  is  not  now  before  us,  and 
we  express  no  opinion  with  regard  thereto. 

In  vlewi  that  the  conclusion  reached  re- 
sults in  a  dismissal  of  the  prosecution,  it  is 
not  necessary  for  us  to  pass  upon  the  other 
questions  raised  by  appellant.  Nor  would 
it  subserve  any  useful  purpose  If  we  under- 
took to  discuss  them. 

The  Judgment  is  reversed,  and  the  case  is 
remanded  to  the  district  court  of  Utah  coun- 
ty, with  directions  to  dismiss  the  action  and 
to  discliarge  the  appellant 

Mccarty  and  SHAUP,  JJ,  concur. 

On  Application  for  Rehearing. 

PRICK,  C.  J.  Counsel  for  respondent 
have  filed  a  petition  for  a  rehearing  in  which 
the  result  declared  by  this  court  Is  vigorous- 
ly assailed.  Upon  a  careful  reading  of  the 
petition  and  argument  in  support  thereof, 
we  have  been  forced  to  the  conclusion  that 
the  decision  is  criticised  more  for  what  coun- 
sel assume  Is  "indicated"  than  for  what  we 
saia  or  decided.  The  burden  of  the  argu- 
ment ia  directed  to  the  proposition  that  we 
erred  in  holding  that,  in  adopting  chapter 
106  without  a  savings  clause,  the  Legislature 
Intended  to   and  did  repeal   all  ordinances 


relating  to  the  sale  or  traffic  of  intoxicating; 
liquors,  and  that  no  convictions  based  upon 
the  old  ordinances  which  occurred  since 
chapter  106  went  into  effect  are  legal.  Coun- 
sel contede  that  such  may  be  the  legal  effect 
of  said  chapter  in  what  they  are  pleased  to 
call  "wet  territory" — that  is,  in  those  cities 
and  towns  where  the  sale  of  liquor  was  per- 
mitted when  said  chapter  went  into  effect- 
but  that  such  is  not  the  case  In  "dry  ter- 
ritory"— that  Is,  In  those  dtles  and  towns 
where  the  local  laws  or  ordinances  prohibit- 
ed the  sale  of  such  liquors  under  the  old 
law.  We  cannot  follow  counsel  in  their  rea- 
soning. The  repealing  clause  of  chapter  lOS 
Is  couched  In  general  language,  and  hence, 
prima  facie  at  least,  applies  to  all  cities, 
towns,  and  voting  units  referred  to  therein, 
and  not  only  to  some  of  them.  Moreover, 
chapter  106  must  have  gone  into  effect  in 
Pleasant  Grove  City,  the  respondent,  or  no 
election  could  have  been  held  therein  as  was 
done  under  the  mandatory  provisions  of  sec- 
tion 51  of  said  chapter  on  the  27th  day  of 
June,  1911,  to  determine  the  question  of 
whether  the  electors  of  said  city  should  vote 
for  or  against  sale.  What  was  true  of  Pleas- 
ant Grove  City  was  likewise  true  of  every 
other  city  and  town  In  the  state  of  Utah. 

From  a  consideration  of  all  of  the  provi- 
sions of  chapter  106,  one  thing  is  made  clear, 
and  tbat  Is  that  the  regulation  or  prohlbitioa 
of  the  liquor  traffic  was  to  be  placed  into 
the  hands  of  the  voters  of  each  locality  by 
dividing  the  state  Into  voting  units  so  that 
the  question  of  sale  or  no  sale  could  be  de- 
termined by  a  majority  of  the  voters  in  each 
voting  unit.  In  connection  therewith  it  is 
also  clear  it  was  Intended  that  the  provisions 
of  chapter  106  should  govern  and  control  the 
traffic  In  intoxicating  liquors  with  the  right 
of  cities  and  towns  to  pass  and  enforce  ordi- 
nances in  accordance  with  the  provisions  of 
said  chapter  106.  This  Is  In  effect  conceded 
by  counsel,  but,  as  vi^  understand  them, 
they  now  contend  tbat  there  was  no  liquor 
"traffic"  In  dry  territory,  hence  the  repeal- 
ing clause  in  chapter  106  does  not  apply  to 
such  territory.  The  legal  effect  to  be  given 
chapter  106  would  thus  be  made  to  depend 
upon  one  word,  namely,  "traffic."  We  cannot 
assent  to  such  a  rule  of  construction.  But, 
even  though  It  depended  upon  the  word 
"traffic,"  there  may  be,  and  often  is,  an  Il- 
legal or  forbidden  traffic,  as  well  as  a  legal 
or  authorized  one.  Traffic  in  one  sense  means 
no  more  than  sales,  and  we  think  all  will 
yield  ready  assent  to  the  proposition  that 
there  may  be  illegal  as  well  as  legal  sales 
of  liquor.  Indeed,  the  whole  purpose  of  chap- 
ter 106  is  to  provide  ways  and  means  where- 
by the  voters  through  the  proper  officers  can 
either  authorize  or  forbid  the  sale  (traffic) 
of  intoxicating  liquors  in  their  respective 
voting  units.  All  the  provisions  of  chapter 
106,  therefore,  were  Intended  to  be  in  full 
force  and  effect   whether  the  voting   unit 
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was  "wet"  or  wajr  "dry"  territory.  That 
sach  was  the  purpose  of  the  Legislature  is, 
ine  think,  clearly  established,  not  alone  from 
what  is  said  la  the  opinion,  but  also  from 
the  fact  that,  on  the  same  day  on  which 
chapter  106  was  approved,  amendments  to 
all  of  the  city  and  town  charters  were  filso 
approved. 

By  referring  to  section  206x41,  Laws  Utah 
1911.  p.  212,  c.  126,  It  wUl  be  seen  that  the 
provisions  of  that  section  were  modified  so 
as  to  make  them  conform  to  the  provisions 
of  chapter  106  so  far  as  cities  of  the  first, 
second,  and  third  classes  were  concerned,  and 
by  reference  to  section  302z6»  Laws  of  Utah 
1911,  p.  220,  c.  123,  it  is  made  apparent  that 
the  same  thing  was  done  in  ao  far  as  in- 
corporated towns  are  concerned..  If  tlie  Leg- 
islature had  merely  modified  sections  206x41 
and  302x6,  and  had  re-enacted  them  as  mod- 
ified, them  ordinances  that  were  passed  un- 
der those  sections  before  they  were  modified 
would  not  have  been  repealed  except  so  far 
as  they  were  repugnant  to  those  sections, 
and,  if  nothing  more  had  been  done,  we 
should  not  have  held  them  repealed.  The 
I^eglslature,  however,  did  much  more  than 
that  It  adopted  an  oitirely  new  method  or 
system  of  dealing  with  the  liquor  traffic, 
both  as  to  its  regulation  and  as  to  its  prohi- 
bition. In  doing  so,  all  laws  npon  the  sub- 
ject were  repealed,  and  thus  an  Intention 
was  manifested  to  include  the  old  ordinanc- 
es within  such  repeal.  It  seems  to  us  that 
no  fair-minded  person  can  arrive  at  any  oth- 
er  conclusion. 

But  it  is  contended  that  It  may  be  Inferred 
from  what  is  said  in  the  opinion  that  the 
dtles  and  towns  of  this  state  are  shorn  of 
their  power  to  pass  ordinances  to  regulate 
or  to  prohibit  the  traffic  in  intoxicating  llq- 
nors  and  to  Impose  penalties  for  the  viola- 
tion thereof.  Even  though  we  had  not  In 
express  terms  negatived  the  intention  to  so 
bold,  the  contention  would,  nevertheless,  be 
without  any  basis.  We  had  a  right  to  as- 
sume, as  we  now  assume,  that  the  authori- 
ties of  the  cities  and  towns,  as  well  as  those 
of  the  counties,  will  enforce  the  laws  en- 
acted by  the  Legislature  so  far  as  is  within 
their  power  to  do  so.  We  also  assumed  that 
all  the  authorities  would  have  recourse  to 
chapter  106  and  also  to  sections  206x41  and 
302x6  as  amended,  and  would  consider  the 
provisions  of  all  of  them  as  In  pari  materia, 
and,  after  harmonizing  those  provisions,  as 
must  be  done,  would  adopt  and  enforce  or- 
dinances upon  the  liquor  question  as  con- 
templated by  the  provisions  aforesaid.  The 
I^lslatlve  Intent  that  the  provisions  of  chap- 
ter 106  be  rigorously  enforced  is  made  ap- 
parent on  every  page  of  the  act,  and  it  Is 
made  especially  so  by  what  is  said  in  section 
68  thereof,  when  considered  In  connection 
with  sections  206x41  and  302x6.  It  Is  also 
made  apparent  that  the  Legislature  Intended 
that,  where  the  sale  is  permitted,  the  traffic 


should  be  strictly  regulated,  and,  where  it 
is  prohibited,  the  law  should  be  enforced  by 
both  the  dty  and  county  officials  whose  duty 
it  is  to  enforce  the  laws. 

We  desire  to  add  that  we  did  not  refrain 
from  expressing  an  opinion  upon  the  fore- 
going questlona  because,  as  counsel  seem  to 
think,  we  entertained  a  doubt  as  to  whether 
the  city  and  town  authorities  could  pass  any 
ordinances  upon  the  subject  of  regulating  or 
prohibiting  the  traffic  in  intoxicating  liquors 
within  their  respective  cities  and  towns; 
but  tlte  reason  we  refrained  was  because  the 
question  was  not  involved.  From  what  Is 
said  and  intimated  by  counsel  In  their  ar- 
gument in  support  of  the  petition  for  a  re- 
hearing, they  seem  to  think  that,  from  what 
is  said  or  left  unsaid  in  the  original  opinion, 
we  entertain  some  doubt  respecting  the  aa- 
thority  of  the  dty  and  town  authorities  to 
pass  and  enforce  any  ordinances  with  regard 
to  the  regulation  or  prohibition  of  the  liq- 
uor traffic.  In  view  of  this,  we  deemed  it 
our  ddty  to  say  a  few-  words  npon  the  sub- 
ject to  dispel  the  doubt.  The  question  is  not 
whether  dtles  and  towns  may  adopt  and  en- 
force any  ordinances,  bat  the  question  la 
whether  there  are  not  some  penalties  and 
consequences  provided  for  in  chapter  10ft 
that  local  courts  cannot  enforce  because  of 
lack  of  Jurisdiction.  That  question  will  b6 
passed  upon  when  it  comes  to  this  court  In 
the  regular  way. 

The  petition  for  a  rehearing  Is  denied. 

Mccarty,  J.,  concnrs. 

STRAUP,  J.  (dissenting).  I  think  a  re- 
hearing should  be  granted.  The  only  point 
decided  by  us  is  that  the  ordinance  under 
consideration  was  repealed  by  Implication  by 
Chapter  106,  Sess.  Laws  1911,  and  hence  was 
not  in  existence  when  the  defendant  was 
tried  and  convicted  In  the  district  court.  I 
am  persuaded  that  our  holding  in  that  re- 
gard is  erroneous,  and  that  our  opinion 
should  be  reconsidered  and  the  presented 
questions  of  the  invalidity  of  the  ordinance 
on  other  grounds  determined. 

Prior  to  the  Session  Laws  of  1911,  the  sale 
of  and  traffic  in  intoxicating  liquors  in  this 
state  were  under  a  license  system  and  under 
regulations  and  restrictions  prescribed  by 
statute  and  ordinances.  Municipalities  were 
given  express  authority  to  license,  regulate, 
or  prohibit  the  sale  of  Intoxicating  liquors. 
In  pursuance  of  that  authority,  the  ordi- 
nance In  question  was  passed  in  1909,  pro- 
hibiting the  sale  of  such  liquors  within  the 
municipal  limits.  In  March,  1911,  the  Leg- 
islature adopted  what  is  known  as  a  local 
option  system.  It  provided  that  each  dty, 
town,  and  county  unit,  as  defined  in  the  act, 
"shall  constitute  a  separate  and  independent 
local  option  unit  for  the  determination  for 
Itself,  whether  the  sale  of  intoxicating  liq- 
uors shall  be  permitted  or  prohibited  within 
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BUCK  town,  city,  or  county  ualt" ;  county  unit 
being  all  that  patt  of  any  county  outside  of 
cities  and  towns-  11  further  provided  for  an 
election  to  be  held  to  June,  1911,  which  was' 
mandatory  to  determine  whether  the  sale  of 
Intoxicating  liquors  should  be  permitted  or 
prohibited  within  any  city,  town,  or  county 
unit.  It  also  provided  that  the  question 
could  again  be  submitted  to  the  electors 
every  two  years  thereafter  on  petition  for 
another  election.  Numerous  provisions  ore: 
made  for  the  sale,  reguIatloH,  and  restric- 
tion of  Intoxicating  liquors,  and  the  granting 
of  llceinseft  In  city,  town,  and  county  units, 
where  the  electors  have  declared  for  -the  sale 
of  such  liquors.  It  also  provided  that  "noth- 
ing ih  this  act  contained' shall  prevent  or  pro-' 
hlblt  any  city  council,  board  of  trustees,  or 
board  of  county  commissioners  from  enacting 
restrictions  upon  and  regulations  of  the  traf-' 
flc  in  Intoxicating  liquors  In  addition  to,  but 
not  in  cotafilct  with,  the  provisions  of  this 
act" 

The- laws  of  1911  also  provide  that>. mu- 
nicipalities shall  hAve  the' power  "to  license 
and  reguUte,  at  prohibit,,  the  manufactur- 
ing, selling,  giving  away,  or  disposition  in 
any  manner,  of  any  intoxicating  liquor; .  pro- 
vided no  license  for  such  purpose  shall  be  is- 
sued by  the  city  council  of  any  city  where 
the  qualified  electors  of  such  city,  have  voted 
'against  sale'  of  intoxtoating  liquors,  and 
where  the  qualified  electors  have  voted 
'agaiilst  sale'  of  intoxicating  liquors,  the  city 
council  of  such  city  shall  prohibit  the  man- 
ufacturing, selling,  giving  away,  or  disposi- 
tion in  any  manner,  of  any  intoxicating  liq- 
uors, except  the  manufacture  tticreof  as  pro- 
vided by  law,,  and  in  any  city  where  the 
qualified  electors  have  voted  'for  sale'  of'  in- 
toxicating liquors,  such  city  council  shall 
have  the  right  to  determine  the  amount  to 
be  paid  for  liquor  licenses,  as  provided  by 
law,  and  said  licenses  shall  be  subject  to  the 
same  regulations  as  are  required  by  the  gen- 
eral laws  of  the  state,  and  to.. provide  such 
other  reasonable  .  regulations  as  such  city 
council  may  deem  advisable."  .Chapter  120, 
f  206x41. 

The  sections  of  the  statute  relating  to  the 
sale  and  regulation  of  intos;lcatinK  liquors, 
and  the  granting  of  licenses,  were  repealed, 
^ut  the  laws  of  1911  expressly  preserved  the 
power  of  municipalities  to  enact  restrictions 
uppn  and  regulations  of  the  traffic  In  Intoxi- 
cating liquors  in  addition  to,  but  not  in  con- 
flict with,  the  provisions  of  that  act,  of 
course,  in  those  cities  and  towns  where  the 
elefrtors  declared  for  the  sale  of  and  traffic 
in  intoxicating  liquors.  It  also  preserved  the 
power  of  municipalities  to  prohibit  the  sale 
of  and  traffic  in  such  liquors  in  cities  and 
towns  where  the  electors  declared  "against 
sale,"  and  in  such  case  expressly  made  It  the 
duty  of  the  municipalities  to  prohibit  the 
sale,  etc.,  of  intoxicating  liquors  within  the 
municipal  limits.  Of  this  there  can  be  bo 
doubt. 


Now  the  effect  of  our  Kolding  In  the  orig- 
inal opinion  is  that  all  existing  ordinances  of 
municipalities  were  Ipso  facto  repealed,  not 
in  express  terms,  but  by  necessary  Impllca- 
tfon,  by  the  act  of  1911.'  I  think  that  holding 
too  broad. 

^ere  being  no  express  terms  of  repeal  or 
annulment  of  existing  ordlnsinces,  I  think 
only  such  ordltiftnces  as  are  r^ngnabt  to  or 
inconsistent  with  the  provisions  of  the  act  of 
1911  were  rendered  iiieffectual  and  void  by 
that  act  The  act  of  1911  expressly  preserv- 
ing to  and  giving  municipalities  power  to 
enact  ordinances  regulating  ahd  restricting 
the  sale  of  intoxicating' liquors,  '&ot  in  con- 
flict with  the  provisiens' of  that  .act,  Inmn- 
nlcipallties  were  the  electors,  have  declared 
for  sale  of  Intoxicating 'Hquors,  and  to  pro- 
hibit the  sale  of  such  liquors  where  the  elec- 
tors declared  against  sale^  I  do  -  not  see  how 
an  existing  ordinance  la  rendered.  l»elEectual 
or  void  by  that  act,  unless  the.  ordinance  is 
Inconsistent  with  the  provisions  of  the  act, 
or  the  result  of  the  electors  aa  declared  by 
them,  at  an  election  held  in  pursuance  there- 
of. The  election  in  Jqne,  1911,  was-  manda- 
tory. I  therefore  lavsume  th«,t  an  election 
was  then  h^d  la  the  ituunlclpallty,  at,  which 
time  the  questioa  yr&a  .submitted  to  the  quali- 
fied electors  thereof,,  of  whether  ths  sale  of 
intoxicating  liquors  should  be  permitted,  or 
prohibited  wltbla  theli^ilts  of  the  municipal- 
ity. The  record  do^s.not  show  what  the  re- 
sult of  that  election  was.  .If  the  election  of. 
the  muoicipa^ty '  docl^r^  for  sale,  of  course 
the  ordinance  in  questioa  prohibiting  the  sale 
of  such  Al<luoi:8  was. rendered  lueffectuaL  If, 
on  the  other  hand,. spch  electors  declared 
against  sale,  then  J  do  not  see  wherein  the 
ordlaaace  prohil^ltlng  the  sale,  ia,  in  such  re^ 
gard,  anauUed  oir  atCected.  1,  a*  a  revleyv.ing 
court,  may  do  jyhat  perhaps  the  local  court 
B(iay  have  don^take  Judicial  notice  of  the 
result  pi  such  election,,  and  hence  Judicially 
know  that  the  r.^ul.t  was  a.  declaration 
agalpst  sale.  .But  I  n^ed  not  resort  to  that 
The  validity  of  the  ordinance  is  assailed  by 
the  defendant,  and  I  thiuk  it  devolved  upon 
him  to  show  that  the  result  was  for  sale.  If 
sudt  was  the  fact,  and,  In  the  absence  of 
proQf,  should  resolve,  the  fact  against  him. 
I  therefore  assume  the  electors  of  the  'mu- 
nicipality declared  against  sale,  and  hence 
the  existing  ordinance  prohibiting  the  sale 
was  not  la  such  particular  annulled  or  af- 
fected. In  such  case  it  cannot  well  be  said 
that  the  ordinance  is  repugnant  to  or  Incon- 
sistent with  the  laws  of  1911,  for  the  Legis- 
lature expressly  provided  that,  where  the 
qualified  electors  have  voted  "against  sale" 
of  intoxicating  liquors,  the  municipality  shall 
prohibit  the  sale,  giving  away,  or  other  dis- 
position of  intoxicating  liquors.  And,  tf  the 
municipality  has  an  ordinance  covering  the 
subject  and  one  complying  with  the  command 
of  the  Legislature,  I  do  not  see  the  necessity 
of  declaring  another.  To  soy  that  the  or- 
dinance was  repealed  or  annulled' by  the  act 
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of  1811,  but  that  the  muntdpalitjr  after  the 
4Ct  went  into  effect  conid  redeclare  or  re- 
enact  the  same  ordinance,  If  the  qnalifled 
electors  TOted  against  sale  as  I  assume  that 
fact  to  he,  Is,  I  think,  inconsistent- 

I  therefore  am  of  the  opinion  that  a  re- 
hearing should  be  granted. 


AMERICAN  FORK  CITZ  t.  NICHOUSS. 

(Supreme  Coart  of  Utah.    April  11,  1912.   Ap- 
plication for  Reheanns  Denied 
June  10,  1912.) 

Appeal  from  District  Coart,  Utah  Coonty; 
X  E.  Booth,  ludgr. 

Theodore  Nicboles  was  conTicted  of  selling 
taitozicating  liquors  contrary  to  an  ordinance 
of  American  Fork  Cil?,  and  appeals.  Reversed 
and  remanded,  vitb  directions. 

M.  E.  Wilson  and  E.  A.  Walton,  for  appel- 
lant. George  P.  Parker  and  E.  E.  Corf  man, 
both  of  Frovo,  for  respondent 

FRIGK,  O.  J.  Appellant  was  charged  and 
conTicted  of  the  offense  of  having  sold  intozi- 
csting  Uquors  contrary  to  provisions  of  the  or- 
dinances of  American  Fork  City,  respondent 
herein.  This  case  involves  precisely  the  same 
queations  vUch  we  have  just  decided  in  the 
case  of  Pleasant  Grove  City  v.  Lindsay,  125 
Pae.  889,  and  upon  the  aothority  of  that  case 
the  jndgment  must  be  reversed. 

The  judgment  is  therefore  reversed,  and  the 
cause  remanded  to  the  district  court  of  Utah 
county,  with  directions  to  dismiss  the  action 
and  to  discharge  the  appdlant. 

KcCARTT  and  STRAXn>,  J7.,  concur. 

Application  for  Rehearing. 

FRICK,  C.  J.  For  the  reasons  stated  in  the 
opinion  on  petition  for  rehearing  in  Pleasant 
Grove  r.  lindsa^,  the  petition  tor  rehearing  in 
this  casa  is  demed. 

McCARTT,  J.,  concurs. 

8TRAUP,  X  I  think  it  should  be  granted 
for  the  reasons  stated  by  me  on  the  petition 
fei  a  rehearing  in  Pleasant  Grove  t.  Lindsay. 


STUART  y.  PEDBRSON. 
(Supreme  Court  of  Utah.    May  11,  1912.    Re- 
hearing Denied  June  21,  1912.) 

1,  PixADino  (I  214*)  —  DnruBRKB  — Adiot- 
nsa  Tbuth— Tbuth  of  Facts  Pleaded. 

The  allegations  of  a  complaint  must  he 
taken  as  true  for  the  purposes  of  demurrer. 

[Ed.   Note.— For  other  cases,   see  Pleading, 
Cent.  Dig.  U  625-534;   Dec  Dig.  i  214.*] 

2.  ASSJQNMEmH     (i     11*)— RlQHTB     ASSION- 
AiBLE— FUTUBB  PBOTITB  OB   iNTeBEBT. 

Under  a  statute  providing  that  all  real 
and  personal  property  of  any  person  dying  in- 
testate without  issue  shall  descend  to  his  sur- 
viving widow,  the  surviving  widow  of  a  dece- 
dent owning  a  part  interest  in  the  proceeds  of 
a  patent  and  in  the  royalties  to  be  paid  there- 
on had  an  assignable  interest  in  the  decedent's 
tights  at  the  time  of  his  death. 

[Ed.    Note.— For    other    cases,    see    Assign- 
ments, Cent  Dig.  i|  19-23;   Dec  Dig.  f  11.*] 

S,  PaTBHTS      (8      1S5*)  —  ASSIQNMBNT- COW- 
TBAOT— CORSIDKBATIO  N . 

An  agreement  between  defendant  and 
plaintiff's  deceased  husband  that  on   her  as- 


signment to  a  purchaser  of  all  her  rights  in  a 
patent  owned  by  decedent  defendant  would  pa; 
her  one-fourth  of  the  proceeds  of  sala  and  one- 
fourth  the  royalties  to  be  received  was  sup- 
ported by  a  good  consideration. 

[Ed.  Note. — For  other  cases,  see  Patents, 
Cent  Dig.  H  272-274;    Dec.  Dig.  i  196.*] 

4.  Statutks  (I  288*)— Btiderck  or  Fobkign 
Statutes. 

Under  Comp.  Laws  1907,  f  3379,  which  , 

Erovides  that  statutes  or  codes^  purporting  to 
e  published  under  the  suthonty  of  another 
state  proved  to  be  commonly  admitted  in  the 
tribunals  of  such  statei  are  admissible  in  this 
state  as  evidence  of  such  law,  proof  that  Mills' 
Annotated  Code  of  Colorado,  properly  identi- 
fied and  in  evidence,  was  used  by  lawyers  in 
that  state  and  used  end  cited  by  the  Snpreme 
Court  htl4  to  show  that  it  was  commonly  ad- 
mitted in  the  courts  of  Colorado  as  evidence 
of  the  written  law  of  that  state. 

[Ed.  Note.— For  other  cases,  see  Statutes, 
Cent  Dig.  H  389,  390;   Dec  Dig:  |  289.*] 

Appeal  from  District  Court,  Weber.  Coun- 
ty;  J.  A.  Howell,  Judge. 

Action  by  NelUe  Bennett  Stuart  against 
John  Douglas  Pederson.  Judgment  for  plain- 
tiff, and  defendant  appeals.    Affirmed. 

In  the  year  1901  the  defendant  Pederson, 
having  invented  a  repeating  shotgun  omtaln- 
Ing  patentable  improvements,  and  being  then 
engaged  In  perfecting  such  improrementa 
and  the  drawings  therefor,  entered  into  an 
agreement  with  one  A.  L.  Bomett,  who  was 
a  gun  expert  and  a  traveling  saleemaa  of 
sporting  goods.  The  agreement  was  that. 
In  consideration  of  A.  L.  Bennett  undertak- 
ing to  pay  one-third  of  the  expense  of  per- 
fecting modds,  obtaining  patents*  and  dis- 
posing of  them  to  some  manufacturer  of 
{runs,  he  should  have  a  one-fouxth  Interest 
in  the  gun  and  In  the  proceeds  arising  from 
the  sale  of  the  gun  or  the  patents.  It  Is  ad- 
mitted that  Bennett  put  I2S7.76  into  the 
enterprise.  It  also  appears  that  he  wtote  to 
various  parties  and  gun  Asms  who  were  en- 
gaged In  the  manufacture  and  sale  of  lire- 
arms  with  the  view  of  getting  some  manu- 
facturer of  guns  to  take  hold  of  the  inven- 
tion, manufacture  the  gun,  and  place  It  on 
the  market  From  some  of  these  parties  and 
firms  he  received  favorable  replies  to  his  let- 
ters, one  of  which  was  the  Remington  Arms 
Company  of  New  Tork:  On  November  2,. 
1902,  Betinett  died.  His  widow,  plaintiff 
hereUi,  thereafter  (December  80,  1902)  sent, 
defendant,  at  his  request,  $40  bo  belp  defray 
the  expense  of  obtaining  a  patent  for  the 
gun.  Some  time  prior  to  August  81,  1903. 
she  again  sent  defendant  $60.  On  February 
3,  1903,  defendant  obtained  a  patent  At 
that  time  he  had  pending  in  the  Patent 
Ofla.ce  an  application  for  another  patent  He 
went  to  New  ITork  and  continued  the  nego- 
tiations with  the  Remington  Arms  Company 
that  Bennett,  during  his  lifetime,  had  Alter- 
ed into  with  that  company  for  the  manufac- 
ture and  sale  of  the  gun.  On  August  3, 1903, 
the  defendant  and  ttie  Remington  Arms  Com- 
pany entered  into  an  agreement  In  which  the 
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arms  company,  In  consideration  of  defendant 
agreeing  to  assign  and  transfer  to  It  "any 
and  all  ImproTements  which  he  has  thereto- 
fore made  and  which  he  may  thereafter  make 
on  the  firearms  shown  and  described"  in  the 
patent  obtainjed,  and  in  the  pending  applica- 
tion for  patent,  agreed  to  pay  defendant  $6,- 
000  cash  and  a  royalty  of  35  cents  on  each 
gim  manufactured  and  sold.  On  the  same 
day  that  this  agreement  was  entered  Into,  de- 
fendant assigned  all  bis  Interest  In  the  in- 
vention described  In  the  patent  obtained  and 
all  his  right  to  the  invention  described  in 
his  application  for  patent  then  pending.  The 
Remington  Arms  Company,  knowing  of  Ben- 
nett's interest,  Insisted,  as  a  condition  preced- 
ent to  the  final  execution  of  the  contract 
above  mentioned,  that  a  confirmation  of 
the  contract  be  obtained  from  Bennett's  wid- 
ow, plaintiff  herein.  Thereupon  correspond- 
ence immediately  ensued  between  the  com- 
pany, defendant,  and  Mrs.  Bennett  regarding 
the  desired  confirmation  of  the  contract. 
After  considerable  correspondence  between 
the  parties,  some  of  which  we  shall  hereafter 
refer  to,  a  document  confirming  the  contract 
-was  obtained  from  the  widow,  plaintiff  here- 
in, dnly  signed  and  acknowledged  by  her. 
This  document,  which  was  forwarded  to  the 
plaintifT  by  the  defendant  for  her  signature, 
and  whldi,  when  signed,  was  by  her  return- 
ed to  defendant,  was  so  far  as  material 
here,  as  fiDlIows:  "Whereas  A.  U  Bennett, 
deceased,  •  *  •  rendered  John  Douglas 
Pederson,  of  Denver,  Col.,  certain  financial 
and  other  assistances  in  developing'  a  fire- 
arm covered  by  a  certain  patent  to  said 
Pederson,  No.  719,955,  and  otiier  pending  ap- 
plications, for  which  assistance  said  Peder- 
son did  agree  to  convey  to  said  Bennett  an 
imdlvided  ^fourth  part  of  said  patents  and 
profits  accruing  out  of  said  patents,  but 
which  conveyances  have  never  in  fact,  been 
made  and  the  legal  title  Is  in  said  Pederson, 
and  whereas,  said  Pederson  has  conveyed 
certain  interests  in  said  patents  to  the  Rem- 
ington Arms  Company,  of  Illon,  N.  Y.,  and 
made  a  certain  contract  with  the  Remington 
Arms  Company  •  •  •  which  contract  Is 
dated  August  19tb,  1903:  •  •  •  Now,  In 
consideration  of  the  premises  and  of  one 
dollar,  to  me  in  Iiand  paid  by  the  Remington 
Arms  Co.,  and  said  Pederson,  I,  Nellie  Ben- 
nett, widow  and  sole  heir  of  said  A.  L.  Ben- 
nett, deceased,  do  hereby  sanction  and  ap- 
prove of  all  of  said  transactions  and  look  to 
said  Pederson  solely  for  whatever  beneficial 
Interest  I  may  have  in  the  premises.  Dated 
August  Slst,  1903.  [Signed]  Nellie  Bennett" 
In  the  course  of  the  correspondence  carried 
on  between  defendant  and  plaintiff  leading 
up  to  the  execution  by  plaintiff  of  the  fore- 
going assignment,  the  defendant  in  a  letter 
bearing  date  of  July  20,  1903,  said:  "The 
Remingtons  know  nothing  about  the  contract. 
Tou  see  if  you  do  say  that  no  legal  written 
agreement  exists  you  would  be  perfectly 
correct  and  will  save  much  time  and  trouble; 


also  money.  Tn  this  case  I  would  be  able, 
to  wind  up  the  formal  part  of  It  at  once^, 
receive  our  money  and  make  a  proper  divi- 
sion with  you.  Your  saying  that  no  written 
legal  agreement  exists  does  not  mean  that 
such  an  agreement  is  no  longer  binding,  be- 
cause it  is  as  binding  as  ever.  But  you  know 
that  It  Is  not  necessary  for  any  contracts  be- 
tween us  two.  We  understood  that  In  case 
of  the  sale  of  the  gun  you  are  to  receive  the 
whole  of  Mr.  Bennett's  share,  which  was  to 
be  one-fourth  of  the  proceeds  resulting  from 
the  sale  of  the  gun;  also  one-fourth,  of  the 
royalties.  Now,  you  see.  If  I  am  left  to  set- 
tle this  matter  I  can  do  so  at  once  and  give 
you  all  Mr.  Bennett's  share  and  you  oould 
divide  it  with  whom  you  chose  or  keep  it  as 
you  see  fit  •  •  *  What  I  would  advise 
and  like  to  have  you  do  is  this:  Answer  all 
their  questions,  but  tell  them  that  our  agree- 
ment is  merely  a  verbal  one.  Also  send  them 
a  paper  duly  signed  and  witnessed  giving  me 
full  power  to  act  for  your  Interests  in  this 
matter.  Sign  all  papers,  receive  money  for 
you,  etc.  You  will  appreciate  the  fact  that 
we  are  partners  in  this  matter  •  •  • 
and  that  we  must  stand  together  in  this  deal. 
♦  *  •  The  price  agreed  upon  is  six  thou- 
sand dollars  down  in  cash  and  a  royalty  of 
$0.35  (35^)  per  gun  for  each  gun  manufactur- 
ed under  my  patents.  Th«  cash  down  Isn't 
very  much,  but  will  keep  us  until  the  gun  is 
on  the  market,  then  we  ought  to  be  all 
right"  The  defendant  In  another  letter  to 
plaintiff  bearing  date  of  July  24,  1903,.  said: 
"To-day  both  Remingtoos  and  myself  are 
writing  you  a  third  letter  to  Denver.  *  •  • 
The  only  thing  to  wait  foi^  now  in  the  sale 
of  the  gun  to  the  Remington  Anns  Co.  is  the 
drawing  up  of  the  contract  or  assignment 
I  have  intimated  to  them  some  time  ago  that 
there  was  no  legal  written  agreement  be- 
tween us  and  that  I  had  verbally  full  pow- 
er to  act  for  you  In  all  matters  pertaining  to 
the  disposal  of  the  gun.  •  •  •  If  this  un- 
derstanding had  not  been  interrupted  the 
deal  would  have  been  finished  by  the  first 
week  In  July.  •  •  •  You  know  that  be- 
tween us  no  legal  agreement  is  necessary, 
for  we  understand  that  in  case  of  a  sale  you 
are  to  receive  one-fourth  (of  the  proceeds 
and  royalties).  Your  saying  tliat  no  con- 
tract exists  does  not  make  it  invalid,  as  It 
would  hold  between  us  Just  the  same.  But 
as  I  said  before  and  I  know  you  will  agree, 
that  between  us  a  written  contract  is  en- 
tirely unnecessary."  Again,  on  August  27th, 
four  days  prior  to  the  execution  of  the  as- 
signment by  plaintiff,  the  defendant  wrote 
to  plaintiff  In  part  as  follows:  "Just  receiv- 
ed yours  of  August  25,  refusing  to  sign  the 
paper  sent  yon.  •  •  *  I'll  state  the  plain 
facts  in  a  business  way.  The  Remington 
Arms  Co.  refused  to  deposit  any  money  to 
your  or  anybody  else's  order  but  my  own. 
They  say  they  are  buying  patents  of  Jolm 
Douglas  Pederson,  the  Inventor,  and  are  not 
acting  as  agents  for  Mrs.  Bennett  or  any- 
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body  else.  •  *  *  'We  merely  want  Mrs. 
Bennett's  acQuiescence  In  this  matter  as  a 
satisfactory  finish  to  the  deal.'  •  •  * 
Now,  when  Mr.  Bennett  became  interested  in 
the  gun  it  was  with  the  understanding  that 
whatever  I  got  out  of  it  I  was  to  divide  with 
him.  He  to  get  one-fourth  of  the  amount 
The  patents  were  taken  out  and  developed 
by  myself  alone  and  I  have  sole  power  of  as- 
signing them.  Thus  this  is,  as  the  Reming- 
ton Arms  Co.  says,  a  personal  matter  be- 
tween Mr.  Bennett  and  myself,  with  which 
they  have  no  business.  •  •  •  The  agree- 
ment between  Mr.  Bennett  and  myself  was, 
that  he  was  to  bear  one-third  of  the  total 
cost  of  building  a  model  and  placing  the 
gun  on  the  market  and  disposing  of  it  Re 
was  also,  as  an  influential  man  among  shoot- 
ers and  gun  firms,  to  use  bis  Influence  and 
aid  In  the  disposal  of  the  gun.  •  •  •  Now, 
this  agreement  between  us  was  for  the  sale 
of  the  patents  which  we  were  applying  for 
at  the  time.  Since  then,  while  I've  been 
here,  I  Invented  several  improvements  on  the 
gun,  so  it  Is  not  now  the  same  gun  it  was 
in  Mr.  Bennett's  time.  So  he  would  legally 
have  claim  on  only  part  of  the  gun  which  I 
am  selling  to  the  Remington  Arms  Co.  I 
believe  that  you  trusted  me  fully  and  I  had 
decided  to  let  all  these  go,  and  divide  as  you 
thought,  giving  you  one-fourth  of  all  money 
and  royalties  both  on  the  old  gun  and  on  the 
new  improvements.  You  see  if  the  gun  is 
a  success  they  will  be  paying  royalties  on  the 
new  Improvement  patents  after  the  original 
patents  have  expired.  This  was  one  of  the 
conditions  I  fOught  for  in  the  contract  Al- 
so in  the  contract  with  the  Remingtons.  As 
part  of  the  consideration  I  am  to  assign  them 
all  the  improvements  I  may  in  the  future 
Invent  on  thte  gun.  So  the  royalties  will 
last  longer  than  seventeen  years  if  the  gun 
runs  that  long.  •  •  •  You  see  the  roy- 
alties are  to  be  paid  to  me,  my  heirs  (in  case 
of  death)  or  assigns.  So  you  have  a  full 
claim  on  your  share  of  the  royalties,  no 
matter  whether  I  die  or  not.  The  Remington 
Arms  Co.  do  not  stop  payment  of  royalties 
if  I  should  die,  do  they?  And  just  so  long  as 
they  are  payable  you  share  In  them.  Now, 
Nellie,  I  think  you  will  see  that  if  I  wanted 
to  be  unfair  to  you  I  could  have  done  so 
long  ago  and  legally  I  would  have  been  un- 
assailable. But  I  was  priding  myself  on  do- 
ing the  thing  and  then  settling  your  share  on 
you  when  it  was  done.  Thou^  my  inten- 
tions are  the  same  as  formerly,  I  am  very 
much  hurt  to  think  that  yon  have  recalled 
what  confidence  In  me  you  had  and  at  the 
last  minute  want  to  block  the  deal." 

The  Remington  Arms  Company  paid  de- 
fendant $6,000  cash,  and  on  September  4, 
1903,  defendant  wrote  to  plaintiff  inclosing 
New  York  draft  for  $1,500,  one-fourth  of  the 
cash  payment  In  this  letter  he  said:  "We 
will  now  have  to  wait  until  the  gun  Is  on  the 
market  before  we  get  any  more.  Of  course. 
If  It  Isn't  a  success,  we  Won't  get  much  more^ 


but  If  It  Is  we  win  never  need  to  work  any 
more.  *  •  *  But  rest  assured  that  you 
shall  receive  every  dollar  due  you  as  the 
royalties  became  payable  and  I  shall  use  all 
means  to  make  that  g^n  a  success."  The  gun. 
as  first  designed  and  constructed  proved  to 
be  a  commercial  failure,  and  none  were  sold. 
What  was  done  In  order  to  make  the  Kim  a. 
successful  commercial  product  is  detailed  by 
Frank  Lawrence,  who  was,  at  the  time,  chief 
accountant  for  the  Remington  Arms '  Com- 
pany, in  his  deposition  which  was  taken  on 
behalf  of  defendant  and  by  him  offered  in 
evidence.  In  his  deposition  Lawrence  says: 
"The  Remington  Arms  Comjpany  after  that 
got  up  another  model,  and  made  three  guns 
alike,  embodying  the  same  fundamenttU  prin- 
ciples of  the  other  gun.  •  *  •  The  com- 
pany made  these  three  models  at  the  same 
time,  three  aUke.  These  models  were  de- 
signed by  our  designers.  Mr.  Pederson  did 
part  of  it  There  were  features  embodied  In 
that  gun  which  were  undoubtedly  not  design- 
ed by  Mr.  Pederson,  although  it  was  the 
same  old  Pederson  gun  which  he  brought 
with  him  with  some  alteration,  a  gim  which 
could  be  manufactured  on  a  commercial  ba- 
sis. •  •  •  The  expense  to  the  Remington 
Arms  Company  for  the  three  guns  aforesaid 
was  $9,410.21.  •  •  •  It  Included  special 
tools  for  making  models,  but  not  the  equ^. 
ment  for  making  a  commercial  product  ^t- 
er  this,  the  company  went  ahead  and  manu-. 
factured  the  gun  and  are  manufacturing  it 
to-day.  *  •  ■  •  Mr.  Pederson  got  his  pay 
for  his  patent  and  drew  his  royalties  as  the ' 
guns  were  sold." 

The  evidence  shows  .that  the  company  be- 
gan paying  defendant  royalties  July  11,  ld0& 
Defendant  failed  and  refused  to  pay  plalntlfl: 
any  portion  of  the  royalties  received  by  him 
from  the  sales  of  the  sun,  hence  plaintiff 
brought  this  action  to  compel  defendant  to- 
account  for  and  pay  to  her  a  sum  of  money 
equal  to  one-fourth  of  all  royalties  received 
by  him  under  the  contracts  mentioned.  In 
her  complaint  plaintiff  sets  forth  in  general 
terms  the  substance  of  the  contract,  herein 
referred  to,  between  def^idant  and  A.  L. 
Bennett;  that  Bennett  died  on  November  4, 
1902,  in  the  state  of  Colorado  intestate  with- 
out issue,  leaving  surviving  him  as  his  only 
heir  at  law  the  plaintiff  herein;  that  at  the 
time  of  his  death  Bennett  was  a  citizen  and 
resident  of  Colorado.  After  setting  forth 
the  contract  between  defendant  and  the  Rem- 
ington Arms  Company  hereinbefore  mention- 
ed, plaintiff  alleges:  "Thereafter,  at  the  re- 
quest of  the  RemlDgton  Arms  Company,  and 
in  order  to  perfect  its  rights  to  manufacture^ 
place  upon  the  market  for  sale,  and  to  sell 
the  firearms  containing  such  patented  Im- 
provements,  the  said  John  Douglas  Pederson 
procured  the  plaintiff  herein  to  make,  exe- 
cute, and  deliver  to  the  said  Remington  Arms 
Company  an  instrument  in  writing  confirm- 
ing and  approving  the  aforesaid  agreement 
and  assignments;    •    •    •    and.  In  cousider- 
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atlon  of  fhe  execatton  aii,d  delivery  of  said 
written  conflrmatlon  and  approval  so  execut- 
ed and  delivered  by  the  plaintiff,  the  said  de- 
fendant then  and  there  undertook,  covenant- 
ed, and  promised  that  he  would  pay  to  said 
plaintUt  one-fourth  of  the  $6,000  down  pay- 
ment, •  •  •  that  he  would  render,  ac- 
count, and  pay  to  her  one-fourth  of  all'  royal- 
ties thereafter  received  by  him  from  thfe 
manufacture  and  sale  of  firearms  contain- 
llig  any  such  patented  improvements,  or  any 
others  that  he  might  thereafter  apply  for, 
and  that  might  thereafter  be  used  with  said 
patented  improvemeilts  in  iQrearms  manufac- 
tured and  sold  by  the  Remington  Arms  Com- 
pany under  and  by  virtue  of  the  aforesaid 
agreements  and  assignments."  In  the  prayer 
of  her  complaint  plaintiff,  among  other 
things,  asked  for  general  relief.  Defendant 
demurred  to  the  complaint  on  the  ground 
that  it  did  not  state  facts  sufficient  to,  con- 
stitute a  cause  of  action.  The  deniurreil  was 
overruled,  and  defendant  answered.'  A  trial 
was  had,  and  the  court  found  on  the  issues 
iii  favor  of  plaintiff.  The  defendant  was  re- 
quired to  account  to  her  for  all  royalties  re- 
ceive4  by  him.  The  defendant  subsequently 
filed  his  account,  which  was  settled  by  the 
court,  and  he  was  required  to  pay  to  plaintiff 
her  share  of  the  royalties  received  by  him 
from  tho  Remington  Arms  Company  under 
the  (Contracts  mentioned. 

To  reverse  the  judgment  defendant  has 
appealed  to  this  court 

S.  T.  Com  and  J.  N.  Kimball,  both  of  Og- 
den,  for  appellant  Halverson  &  Pratt,  of 
Ogden,  for  respondent 

'  McCARTT,  J.  (after  stating  the  facts  as 
above).  [1-$I  The  first  error  assigned  relates 
to  the  order  of  the  court  overruling  appel- 
lant's demurrer.  It  is  contended  on  behalf 
of  appellant  that  the  action  is  founded  upon 
the  contract  entered  into  between  appellant 
and  A.  L.  Bennett,  and  that,  as  the  consider- 
ation for  that  contract  was  certain  financial 
aid  and  other  services  rendered  appellant  by 
A.  Za.  Bennett  In  the  development  and  Inven- 
tion of  the  firearm  mentioned,  the  contract 
was  therefore  an  asset  of  Bennett's  estate, 
and  can  only  be  enforced  by  a  suit  of  an  ad- 
ministrator of  his  estate.  We  dO  not  so 
construe  the  complaint.  The  agreement  be- 
tween appellant  and  Bennett  was  pleaded  as 
a  matter  of  Inducement  only.  It  tended  to 
explain  the  circumstances  leading  up  to  and 
surrounding  the  making  of  the  contract  up- 
on which  the  action  is  In  fact  based.  This 
contract  is  to  be  found  in  the  correspondence 
carried  on  between  appellant  and  respondent, 
and  to  which  we  have  referred  in  the  fore- 
going statement  of  facts.  The  consideration 
for  the  contract  was  the  assignment  by  re- 
spondent of  all  her  right  title^  and  interest 
in  the  gun  mentioned  and  patented  improve- 
ments thereon  to  the  Remington  Arms  Com- 
pany. This  assignment  was  made  by  re- 
spondent at  the  special  Instance  and  request 


of  appellant  and  in  pursuance  o^  the  promis- 
es made  by  him  that  he  would  pay  her  one- 
fourth  of  the  $6,000  down  payment  to  b« 
made  on  the  gun  by  the  Remington  Arms 
Company  and  one-fourth  of  all  royalties  re- 
ceived from  sales  made  by'  the  Remington 
Arms  Company  of  the  gun.        ' 

It  Is  alleged  in  the  complaint,  and  It  is 
admitted,  that  "A.  L.  Bennett  died  in  the 
state  of  Colorado  Intestate  and  without  is- 
sue, leaving  surviving  him  as  ht^  only  heir 
at  law  the  plaintiff,  Who  was  and  Is  his 
widow.  It  is  further  alleged  that  at  the 
time  of  his  death  the  said  A.  L.  Bennett 
Was  a  citizen  and  resident  •  *  ♦  of  Col- 
orado, the  laws  of  which  state  at  the  time 
of  his  death  provided  In  substance  that  all 
property,  real  and  personal,  of  any  person 
dying  intestate,  shall,  at  his  death,  descend 
to  his  surviving  widow  if  he  have  no  issue." 
Under  these  allegations  of  the  complaint 
which,  for  the  purposes  of  the  demurrer, 
must  be.  taken  to  be  true,  the  respondent  had 
an  assignable  interest  In  the  estate  of  her 
deceased  husband,  ^nd  this  interest  Included 
any  right,  title,  or  Interest  that  A.  L.  Ben- 
nett may  have  had  in  the,  gun  and  patents 
mentioned  at  the  time  of  .his  death.  2  A. 
&  E.  Ency.  U  (2d  Ed.)  1029;  4  Cyc.  16; 
Burrlll  on  Assignments,  p.  HO.  We  are 
therefore  clearly  of  the  opinion  that  the  as- 
signment was  a  good  and  sufficient  consider- 
ation for  the  contract  upon  which  this  ac- 
tion Is.  based,  and  that  the  court  did  not  err 
in  overruling  the  demurrer. 

[4]  Appellant  also  assigns  as  error  the  ad- 
mission in  evidence  of  the  statute  of  Colo- 
rado In  reference  to  tber  law  of  succession, 
whlchl  so  far  as .  material  here,  provides; 
"Whenever  any  persoa  having  title  to 
*  •  •  property  having  the  nature  or  legal 
character  of  reel  estate,  or  personal  estate, 
undisposed  of  or  not  otherwise  limited  by 
marriage  settlement  shaU  die  Intestate  as  to 
such  estate.  It  shall  despend  and  be  distrib- 
uted •  •  *  In  the  following  course  and 
manner,  namely:  *  *  *  If  such  intestate 
leave  a  husband  or  wife,  and  no  child  or  de- 
scendants of  any  child,  then  the  whole  of 
the  estate  of  such  Intestate,  real  and  per- 
sonal, shall  descend  to  and  vest  in  such  sur- 
viving husband  or  wife  as  his  or  h&e  abso- 
lute estate,  subject  to  the  payment  of  debts," 
etc.  Mills'  Ann.  St  $  1624.  The  statute 
thus  offered  and  admitted  in  evidence  was 
in  a  book  purporting  to  l>e  "Mills'  Annotated 
Code  of  Colorado."  The  fourth  printed  page 
of  that  book  contains,  among  other  things, 
the  following: 

"An  act  to  make  'Mills'  Annotated  Statutes 
of  the  State  of  Colorado'  prima  facie  evi- 
dence of  the  originals  In  all  courts  and 
proceedings  in  this  state.    •    •    • 
"Be  it  enacted  by  the  General  Assembly 
of  the  state  of  Colorado: 

"Section  1.  From  and  after  the  passage  of 
this  act,  the  General  Statutes  of  the  state 
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of  ColoAdo'  pnlJUsh'ed '  In  'itie  'yeir'  A'.  ■!>. 
eighteen  hundred  and  ninety -one'  entitled 
'Mills'  Annotate  Statutes  of  th^  State  of 
Colorado,'  edited  an^  annotated  by  J.  War- 
ner Mills,  Esq.l  shall  bi  received  In  all 
courts  and  proce^liigti,  and  by  all. officers 
of  this  state  as  primk  fecle  evidence  of  the 
orlglnftr." 

'  The  book  was  ^opeirly  Identified,,  and  the 
evldenc*  ahoWed  tibat'was  what  It  piiii>octed 
to  be,  namely,!  "Mtll^  Annotated  Btatntes  of 
Colorado."  Th»  eohtantton  made,  -  liowev^, 
la  tbat  tbe  proof  mtLS  Insafficlent  to  show 
that  the  book  was  pnbll^ed  tty  aotitorlty  of 
the  state  of  Oolorado,  and  that  therefore  It 
was  Improp^ly  admitted  In  evldi^ce.  Comp. 
Laws  Utah'  1907,  I  3379,  provides:  ''Books 
inirporting  to  be  itrtnted  or  published  nndet 
the  authority  df  inUther  state  or  territory, 
or  foreign  country,  ithd  to  contain  the  stat- 
utes, code  or  other  written  law  of  said  state, 
territory,  or  country,  or  proved  to  he  com- 
monly admitted  in  the  trihunaU  of  such 
state,  territory,  or  country  as  evidence  of 
the  written  law .  thereof,  are  admissible  in 
this  state  ik  evidence  of  such  law."'  '(Ital- 
ics our&)  Appellant  urged  that  the  evidence 
failed  to  show  that  the  book  was  pnblisbed 
by  authority  of  %hB  state  of  Colorado,  and 
that,  therefore,  It  was  improperly  admitted 
In  evidence.  W*  think  the  excerpts  taken 
from-  the  fourth  page  of  the  book  show  that 
it  purported  io  ,be  published  under  the  au- 
thority of  the  state  of  Colorado.  Independ- 
ent, however,  of  what  the  book  Itself  shows 
regarding  the  authority  under,  .which  It  pur- 
ports to  be  published,  there  is,  evidence.'  in 
the  j%oord,  which  w<)  think  fully  me^ts  the 
requlxements.  of  ^ectlpn  3379,i  supra.  One 
Volney  C.  G^ni^el,  .4n  attorney  at  law,  was 
called  as  a  .witness,,  and  testified  ifAt  he  is, 
aad  for  21  years  has-  been,  practicing  law  in 
tJtta  atate;  that,  prior  to  coming  to  IJtab  be 
practiced  law  In .  the  Supreme,  and  other 
courts  of  record. in  the  state  .of /Coloradio. 
Beplying  to  the. Question,  "And  you  have  es- 
tates pending  end  in  the  Oourae  of  admisis- 
tratioa  in  tbe  state  Of  Golwado  at  this 
time?"  he  answered J  ■ ''Tes,  six;  more -or 
less  Interested  all  the  time."  •  Tbe  witness 
further  testified:  *^I"am  doing  a  good  deal 
of  hnslnefls  relative  to  Colorado  matters  all 
the  time."  The  folloMng  was'  then  pro- 
pounded: "State  whftt' knowledge  yon  have 
as  to  whether  'Mills*  Annotated  Statutes  of 
Colorado'  are  commonly  admitted  In  the 
tribunals  of  that  state  as  evidence  of  the 
written  law  thereof;"  The  witness  answer- 
ed: "The  personal  knowledge  I  have  I  sup- 
pose. I  notice  that  the.  lawyers  Use  the  book 
there.  I  have  not  been  in  court  myself  and 
used  It,  but  1  know  it  is  in  use  In'  the  courts 
there."  The  witness  further  t^iiSed:  "I 
only .  know  that  from  Xhe  fact  that  the  work 
Is  cited 'by  the  Supreme  Court  of  that  state. 


• ;  •  •'  yi'  8ie*m8  "  to  ■  he  1J»  itaferal'^te  In 
the  courts  of  that  6tate;'  and  Is.  recoghlied 
by  the  Supreme  Court  of  that  state,"  .  We 
tbink  th»  only  fair  infesence'.  »f  wUch  this 
evidence  Is  susceptible  ie  -tfaHt -"Mills'  AnUo- 
tated  Statates  of  the  Stafte  of  Colorado"  Ji 
"commonly  admitted  Iq  the  trlbunftla"  <  of 
|hat  state  "as  evidence  of  the  written  la:7 
thereof."  This  Bi5«)euaent  of  error  is  tbere- 
foire>oV(imiled.  . 

In  his  -assignments' <^.  ierrc«  a'ppellaht' a^ 
sails,  the  decision  tendered  by  the  court  ao. 
the  merits  on  the  ground  that  the  decision  is 
hot  supported  by  evidence.  These  assigi)- 
ments  are  without  .m^it..  .We  therefore 
deem  It  unnecessary  to  review-  or  dtscitm 
them.  We  remark,  however,  that  a  declsloh 
contrary  to  or  uiate^lally  different  troqt  the 
one- rendered  by  the  court  would  not  in  the 
face  of  the  undisputed  evidence  In  this  casia 
be  permissible.' 

The  Judgment  is  aOrmed,  with  costs.' to  re- 
spondent ■  • 

VAICK,  C.  Sf4  and  STRAUP,  J.,  Concur..  . 


TELLtTRipE  POWER  CO.  V.  BRUI*tiATT.' 
(Supreme  Court  of  Utah.    AprU  I?,  J.912.)' 

i."  TBi*t  <|  96*)  — EvideNci:  — MotloBf  v> 
Stbikk.  ' 
.la  a  proceeding  to  coodeaih  A  ■  strip  of 
land  on  waich  to  nmci.  poles  hearing  frirqs 
heavily  charged  with  electrifity,  a  witness, 
after  exptessine  his  opinidn  hn  direct  ezamina- 
.tion  as  to  the  deprieciation  i&  the  valaa.ot  de- 
fendant's '  larm  by  reason  of  tne  f  r^ctton  of 
fFocb'polcfe,' Btiated  oti  cross-ezattnUetton'.tbat  iti 
arriviDg  at  this  optniwD  ke'conBider%d'>tke  dag- 
ger of  falling  pole/}  and  wires.  ,Plaiutiff  tl^ 
moved  to  strike  .out  so  much  of  his  testimony 
as  referred  to  tlie  aepreciatlbn'  of  the  part  of 
the  land  not  taken  because  baaed  on  considafw- 
tions  too  remote  aud'4{>eculaUve..  UtMi  tiurt, 
.conceding,  that  plaintiff,'s  contejition  ,w^  soun^, 
the  mqtion  was  '  properly  denied  because  t6o 
br6ad;  the  testimony  berdg  admissible  ak  Ef- 
fecting the  value  of  the  landaetuaUy  tAeaby 
■plalntjffi         .  ...!■.  '   !   -i; 

,  tBd.  Note.— For  other  caaas,  acft  TriaL  Gent 
big,  i  248;  Bee  Pig.  %  i8>T  .  .  .^.        , 

.2.  Appkai,  ahd  Esbo^  (|  1047*)— Bxvmw?t- 

Habmuess  E^bob. 

As  the  granting  of  such  mo'tion'would'hav<B 
merely  resiidted  in  striking  out  itb4<  reasoM 
given  by.  the  witneae,  leaving  bis  opinion- in  eit- 
tdence,  its  denial,  if  erroneous,  was,  harmless, 
especially  where  the  court  charged  that  the 
measure  of  damages  was  tbe  dlmhibtiou  in 
market  value  of  def  eodantTg  :land,  that  damages 
from  plaMitiff'g  possible  negligence  in .  con- 
structing and  maintaining  the .  line  or  from 
trespasses  by  it  were  not  recoverntle,  and  that 
the  danger  from  falling  wiraa  sliDuId  not  be 
considerad,  unleaa  such  dtager  affected  the 
market  value. 

[Ed.  Note.— For  other  cases,  see.  Appeal  and 
Error,  Cent  Dig.  tl  4132,  4133;  4ll6-4152; 
Dec.  big.  {  1047. •]  '.  <   ' 

3.  Eminent  Domain    (|   203*)  — 'CoMPfcwsA- 

Tiow— Measttke  and  Aifotmr:. ' 

In  a  proceeding  to  condemn  'a  .strip  of  land 
on  which  to  erect  poles  bearing  wires  heavily 
charged  with  electricity,  if  the  p/esenc'e  of  tbe 
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iilrM  wwnU  expoM  penoiu  and  Bv«  itock  oa 
tM  land  of  dafcndant  not  taken  to  danger,  and 
tbroa  depreciate  the  market  Talne  of  ludt  land, 
defendant  waa  entitled  to  ihow  anch  fact^ 
'  [Ed.  Note.— Fbr  other  cases,  tee  Eminent 
DoB^  Cent  Di«.  |  542;   Dec  Die.  %  203.*] 

C  Tbiai.  (I  isa*)— QtrnmoNa  or  Laiw  ob 

Faoi. 

'Wkether  wires  bearily  charged  with  elec- 
tridty  are  dangeroas  to  persons  or  lire  stock 
in  the  Tldnity  is  a  qaestioa  of  fact. 

[Ed.  Note.— For  other  cases,  see  Trial,  Gent. 
Dig.  11318,820.  821,S23-S29:  DecDig.  i  136.*'] 

6.  Appkai.  and  Bxbob  ({  1068*)— Rivibw- 

Hamclbss  Ebxob. 

In  a  condemnation  proceeding,  the  refusal 
to  permit  a  witness  on  direct  examination  to 
tesnfr  to  particular  sales  of  similar  property 
as  bearing  on  the  question  of  raiue.  If  error, 
was  harmless,  where  the  witness  was  permitted 
to  testify  that  he  had  bought  and  sold  lands, 
knew  of  sales  of  similar  lands,  and  knew  the 
market  ralue  of  such  lands  and  of  defendant's 
land,  and  to  state  his  opinion  of  the  deprecia- 
tion in  the  ralue  of  defendant's  land. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  {{  4195,  4200-4204,  4206; 
Dec.  big.  i  1058.*]  -——4 

Appeal  from  District  Court,  Tooele  Cbnn- 
ty";    M.  Ii.  Ritchie,  Judge. 

Condemnation  proceeding  by  the  Telluride 
Power  Company  against  Moses  Brunean. 
From  a  Judgment  assessing  defendant's  dam- 
ages, plaintiff  appeals.    Affirmed. 

B.  C.  tackner,  of  Salt  Lake  City,  L.  W. 
Allen,  of  Telluride,  Colo.,  and  B.  A,  Cum- 
mings,  of  Salt  Lake  City,  for  appellant  L. 
L.  Baker,  of  Tooele,  and  Street  &  Bramel, 
of  Salt  Lake  City,  for  respondent 

STRATTP,  7.  This  is  an  action  to  condemn 
a  strip  of  land  20  feet  wide  over  the  lands 
of  the  defendant  for  an  electric  power  line 
extending  from  Bingham  to  the  Garfield 
■melter.  The  defendant  owns  about  2S0 
acres  inclosed  by  fenoe^  His  land  Is  about 
five  miles  from  Tooele  City.  There  Is  evi- 
dence to  show  that  about  176  acres  is  under 
cultivation  upon  which  lucerne  and  grain 
have  been  raised.  The. defendant  also  kept 
and  pastured  on  bis  land  from  100  to  200 
bead  of  cattle  each  year.  The  land  is  adapt- 
able to  the  raising  of  general  farm  products, 
fimit,  potatoes,  and  other  Tegetables.  The 
power  line  extends  over  hla  lands  for  a  dis- 
tance of  about  3,200  feet  The  poles  on 
wbtdi  the  wires  are  strung  are  300  feet 
apart  About  10  or  11  poles  are  placed  on 
the  strip  in  qoeetion.  The  poles  are  of  ce- 
dar timber,  from  35  to  60  feet  in  length. 
Bach  pole  has  cross-arms  upon  which  are 
strung  three  wires  to  conduct  electricity  for 
electrical  power  and  energy.  The  lowest 
wire  suspended  on  the  poles  is  23  or  24  feet 
above  the  ground.  The  wires  carry  a  voltage 
of  44,000  volts.  The  case  was  tried  to  the 
cotirt  and  a  Jury.  The  only  question  submit- 
ted-to  the  Jury  was  that  of  compensation 


>  Morris  T.  B«nro«4,  M  Utah,  14.  102  Pac.  (29; 
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(or  tbe  land  talca>  and  injured.  A  verdict 
was  returned  for  the  defendant  assessing  his 
damage  in  the  sum  of  $1,080.  Tbe  plaintiff 
appeals. 

No  question  is  raised  with  respect  to  wot- 
flciency  of  tbe  evldmce  to  support  the  ver- 
dict The  questions  presented  for  review 
relate  to  the  admission  and  exdusicm  of  evi- 
dence, and  to  the  charge. 

A  witness  for  the  defendant,  an  electrical 
engineer,  after  having  qoalifled  as  an  expert, 
was  asked  by  counsel  for  the  defendant 
whether  persons  and  animals  on  the  ground 
and  within  10  feet  of  a  transmission  line  of 
wires  carrying  a  voltage  of  44,000  volts,  and 
constructed  and  operated  as  was  the  line  of 
the  plaintiff,  would  be  exposed  to  danger 
from  the  wires.  He  answered  that  they 
would  be  If  the  wires  were  bare.  This  tes- 
timony was  objected  to  by  the  plaintiff  as 
referring  to  a  danger  or  element  which  was 
too  remote  and  merely  speculative. 

Other  witnesses  for  the  defendant,  after 
having  qualified  and  shown  to  bave  knowl- 
edge of  the  market  value  of  tbe  land  in 
question,  testified,  some  of  them,  that  the 
market  value  of  the  defendant's  land  before 
the  construction  of  the  transmission  line  was 
$35,000,  and  after  the  construction  $32,000; 
others,  $30,000  before,  and  $27,000  or  $28,000 
after,  the  construction  of  tbe  line ;  and  stUI 
others,  $25,000  before  and  $23,500  after  the 
construction.  On  cross-examination  they 
were  asked  by  plaintiff  on  what  they  based 
the  difference  between  the  market  value  be- 
fore and  after  the  construction  of  the  line. 
Among  other  things  stated,  and  reasons  giv- 
en, by  them,  they  stated  that  they  considered 
the  danger  to  which  persons  and  live  stock 
were  exposed  by  the  highly  charged  wires, 
and  the  breaking  and  falling  of  wires  and 
poles.  These  things  were  all  brought  out  on 
cross-examination.  No  motion  was  made  to 
strike  the  testimony  of  these  vrltnesses  ex- 
cept one  who  had  testified  to  such  things  aft- 
er others  had  testified  to  them.  This  par> 
tlcular  witness,  on  bis  cross-examination, 
among  other  reasons  given  by  him  which  in 
his  opinion  tended  to  show  a  depreciation  of 
the  market  value  Of  the  land,  stated  that: 
"In  arriving  at  the  elements  of  damage,  I 
consider  the  distance  that  them  poles  would 
fall  either  way,  which  would  mean  a  64-foot 
dangerous  strip  of  ground,  and,  rather  than 
take  any  chances  of  that  danger,  I  would 
fence  it  with  a  good  fence  that  nothing  could 
get  in  there  (or  that  distance  of  the  right 
of  way.  I  consider  the  damage  from  th« 
danger  of  the  poles  falling  at  $950.  I  can't 
say  what  proportion  of  tbis  $1,450  (the 
amount  which  be  stated  was  the  difference 
between  the  market  value  before  and  after 
tbe  oonstruction  of  the  line)  I  would  assess 
by  reason  of  the  danger  of  the  falling  of  the 
poles  and  wires.  In  estimating  the  dam- 
ages, I  did  not  consider  future  damages 
which  might  result  from  a  falling  of  th^ 
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poles  upon  this  land.  •  •  •  With  the 
poles  and  wires  charged  with  electricity, 
tbere  Is  danger  which  I  would  want  to  elimi- 
nate as  mnch  as  possible.  From  that  danger 
I  place  the  depreciation  at  $050.  If  I  were 
tbe  owner,  I  believe  $8CiO  ought  to  be  allow- 
ed for  that  danger  in  the  selling  price  if  I 
were  trying  to  sell  the  land.  That  leaves 
HSOO.  I  would  take  that  $500  as  a  general 
damage  that  would  result  from  a  continu- 
ous right  of  way  for  myself  and  every  one 
else,  one  field  into  another,"  because  of  the 
inconvenience  in  farming  the  land.  "The 
right  to  farm  this  strip  and  to  pass  through 
it  is  a  detriment  to"  tbe  defendant  "If  it 
were  mine,  I  would  'rather  not  cultivate" 
the  strip.  "I  would  fence  up  that  right  of 
way  because  of  that  danger  of  falling  wires 
and  breaking  of  poles.  In  my  estimation  of 
this  ISOO  I  consider  the  inconvenience  it 
would  pot  me  to  with  my  farm,  either  in 
tilling  it,  pasturing  It,  irrigating  it,  and 
everything  for  that  Inconvenience  I  would 
be  put  to  in  farming  my  place,  maintaining 
a  fence,  if  I  had  one,  along  the  pole  line,  or 
gates,  either  to  enter  it  at  either  end  or  in 
the  center  of  it"  At  the  conclusion  of  his 
eroes-examination,  counsel  for  plaintlfC  stat- 
ed: "I  believe  it  is  apparent  from  tbe  tes- 
timony  of  this  witness  that  he  has  based 
his  valuation  of  the  depreciation  upon  an 
element  which  is  not  a  proper  consideration 
of  damage,  which  is  the  breaking  of  these 
wires  and  falling  of  these  poles  upon  the 
property,  for  in  case  such  an  event  happened 
the  defendant  would  be  entitled  to  recover 
whatever  damages  might  accrue  in  another 
action,  and  it  is  somettiing  which  is  too  re- 
mote and  too  speculative  to  place  before  the 
Jury,  and,  in  order  for  them  to  arrive  at  any 
fair  estimation  at  all,  /  move  that  so  much 
«/  the  testimony  of  this  witness  <u  refers 
H  tk«  depreciation  of  the  part  not  taken  be 
stricken  out."  The  motion  was  denied.  The 
conrt,  in  several  different  paragraphs,  In- 
stmcted  the  jury  that  the  measure  of  dam- 
ages and  the  amount  of  their  verdict  shonld 
be  the  diminution,  if  any,  of  the  market  val- 
ue of  the  defendant's  land  by  reason  of  the 
location  of  the  electrical  line  upon  it;  that 
tbey,  upon  the  evidence,  sliould  determine 
the  fair  market  value  of  tbe  land  at  the  time 
of  the  commencement  of  the  action  without 
tbe  line  upon  it,  and  then  the  market  value 
of  the  land  with  the  line  upon  it,  and  that 
0>e  difference  between  the  two,  with  inter- 
est, shonld  be  the  amoant  of  their  verdict; 
and  that  in  determining  the  damages  they 
eonld  only  coDSld^r  tihe  actual  depreciation, 
if  any,  in  the  market  value  caused  by  the 
Construction  and  operation  of  tbe  line  In 
the  manner  contemplatied  by  the  plaintiff. 
The  court  further  charged  them  that  the 
damages  to  be  assessed  nnlst  be  on  the 
basis  that  the  transmission  line  will  be 
maintained  in  a  skillful  and  proper  manner, 
and  that  damages  resulting  from  negligence 
ia  constructing  and  maintaining  the  line 


I  could  be  recovered  in  a  proper  action,  and 
that  no  damages  could  be  awarded  on  the 
theory  that  such  negligence  might  happen, 
nor  that  trespasses  might  thereafter  be  com- 
mitted by  the  plaintiff  or  its  agents.  Tbe 
court  also  charged  them  that  the  danger 
from  the  overhead  wires  heavily  charged 
with  electricity  could  only  be  considered  by 
them  as  bearing  upon  ttie  depreciation  of 
the  market  value  of  the  land,  and  that  sudi 
fact  could  not  be  considered  by  them  on  any 
other  theory;  and  in  several  different  para- 
graphs admonished  them  that  they  must  not 
base  their  verdict  upon  mere  speculation  and 
conjecture  as  to  what  might  happen,  and 
expressly  charged  them  that  "y«u  are  to  dis- 
regard any  testimony  based  merely  upon 
speculative  and  contingent  possibilities,  and 
confine  yourselvea  to  the  actual  damage  of 
the  property."  The  court  titea  further  in- 
structed the  jury,  and  as  requested  by  the 
plaintiff,  that  "you  are  Instmcted  that  you 
should  not  consider  in  the  assessment  of 
damages  such  r«note  contingencies  as  dan- 
ger to  persons  or  stock  or  crops  from  tbe 
possible  breaking  or  falling  of  the  wires  or 
other  parts  of  plaintiff's  transmission  line," 
but  added  to  such  request,  "unless  npon  con- 
sideration of  the  evidence  you  find  by  the 
preponderance  thereof  that  that  will  injure 
the  market  value  of  the  land." 

[1,2]  The  rulings  refusing  plaintiff's  re- 
quest and  giving  it  as  modified,  admittin;; 
the  testimony  of  the  defoidant's  expert,  and 
refusing  to  strike  the  testimony  of  the  wit- 
ness referred  to,  are  complained  of.  The 
last  will  be  considered  first,  the  testimony 
of  the  witness  who  stated  that  in  estimating 
the  difference  between  the  market  value  of 
the  defendant's  farm  before  and  after  the 
construction  of  the  irawer  line  he  considered, 
among  other  things,  the  danger  from  the 
wires  and  of  their  breaking  and  falling.  It 
is  here  contended  that  such  an  element  was 
reuMte  and  speculative,  and  for  that  reason 
conld  not  properly  be  considered  by  the  wit- 
ness in  estimating  the  depredation  of  value, 
and  therefore  the  statement  made  by  him 
that  he  did  consider  such  element  ought  to 
have  been  stricken  on  plaintiff's  motion. 
The  motion  itself  is  indefinite  and  uncertain. 
If  counsel  thought  tbe  answer  and  opinion 
of  tbe  witness  as  to  the  market  value  after 
the  construction  of  the  power  line  or  the 
depreciation  of  such  value  because  of  such 
construction  was  based  on  something  not 
proper  to  be  considered  by  the  Witness  and 
not  tending  to  affect  value,  a  motion  to 
strike  such  answer  ought  to  have  been  made. 
No  such  motion  was  made.  All  that  is  claim- 
ed for  the  motion  Is  that  some  of  the  reasons 
which  the  witness  gave  or  some  of  the 
things  testified  to  by  him — the  danger  from 
the  wires  and  of  their  breaking  and  falling 
— ^which  were  taken  Into  consideration  by 
him  in  arriving  at  bis  opinion  aS'  to  the 
amount  of  the  depreciation  of  the  market 
value  of  the  land  ought  to  have  been  atrlck- 
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Ok  .  BAt  th»  motion  WM  not  restricted  nor 
directed  to  snch  things.  The  motion  was: 
"I  move  that  so  mnch  of  the  testimony  of 
this  witness  as  refers  to  the  d^redatlon  of 
the  part  (of  the  land)  not  taken  be-  strldcen 
out"  Manifestly  this  motion  conld  not 
properly  have  been  granted,  even  though 
plaintiff's  position  la  sound,  for  tl>e  motlMi 
is  broad  enough  to  Include,  not  «aily  the 
things  DOW  complained  of  as  being  too  re- 
mote and  speculative,  but  everything  else 
testlfled  to  by  the  witness  In  respect  of  the 
depreciation  of  the  value  of  the  land  not 
taken.  From  the  motion  it  would  seem  that 
counsel  thought  that  all  that  the  witness  had 
testlfled  to  ia  respect  of  the  depreciation  of 
the  value  of  the  land  not  taken  ought  to 
have  been  stricken,  but  all  fibat  he  had  tea- 
tlfled  to.  Including  the  testimony  that  he 
considered  the  danger  from  thp  wires  and 
of  their  breaking  and  falling,  was  competent 
and  admissible  as  affecting  the  value  of  the 
strip,  occupied  by. the  plaintiff,  or  that  por- 
tion of  It  actually  taken  and  occupied  by  It 
Furthermore,  plaintiff's  contention  Is. rather 
etrange.  Here  Is  a  witness  who  on  direct 
examination  testified  that  the  diflerenee  be- 
tween the  market  value  of  the  dsfendant'6 
land  before  and  after  the  construction  of  the 
line  was  $1,450.  When  on  cross-efxamlna- 
tlon  be  is  asked-  by  plaintiff's  counsel  on 
what  that  Is  based,  the  witness,  among.other 
things,  gives  a  reason,  and  states  something 
which  appellant  thinks  Is  remote  and  specu- 
lative and  which  does  not  tend  to  affect  val- 
ue, an.d  then  asks,  not  to.  have  the! answer  or 
opinion  of  the. witness  as  to  value  stricken, 
but  uraes.  under  the  motion  which  was  made 
that  the  tCfmit  ought  to  have  stricken  that 
portion  of  thei  testimony  of  the  witness 
showing  that  his  opinion  was  partly  based 
on  something  too  remote  (md  speculative. 
Thiis,  according  to  plaintiff's  contention,  the 
very  thing  which  It  claims  affected  the  opin- 
ion or  rendered  it  valueless,  plaintiff  sought 
to  have  stricken  and  taken  from  the  Jury, 
leaving  theopinlon  before  them.  It  would 
seem  the  more  the  plaintiff  was  «ble  to 
sbow  pn  cross-examination  that  the.  value 
which  the  witness  had  fixed  on  bis  direct 
examination  was  based  on  mere  speculation 
and  conjecture,  the  more  It  had  modified, 
cut  down,  and  affected  the  weight  of  the 
testimony  of  the  witness.  And,  as  bis, opin- 
ion remained  in  evidence  and  was  not  asked 
to  be  stslckeuy  it  would  seem  more  beneficial 
than  harmful  to  the  plaintiff  to  have  the 
testimony  also  remain  showing  .that  the 
opinion  was  based  or  partly  based  on  some- 
thing, claimed  to.  be  speculative  and  not  tend- 
ing to  affect  value.  We  think  the  plaintiff 
was  not  harmed  by  the  ruling,  and  that  its 
rights  in  the  particular  complained  of  were 
fully  protected  by  the  charge. 

[|]  It  is  farther  contended  that  the  de- 
fendant was  not  entitled  to  show  by  Its  ex- 
pert that  the  wires  upon  the  line  of  poles 
and  heavUy  .charged  .wUh  a  voltage  of  44^000 


volts  would  be  dangerobfl  to  persona  «nA 
animals  within  ten  feet  of  the  transmlsaion 
line,  for  the  reason  that  the  showing  of  such 
fact  entered  the  field  of  mere  speculation 
and  conjecture.  Of  course,  the  defendaitt 
was  entitled  to  show  all  the  drcnmstances 
and  conditions  tending  to  depredate  Us 
property,  and  all  facts  affecting  the  market 
value  of  it  If  the  existence  of  the  wires 
exposed  persons  and  live  stock  coming  wlthr 
in  10  feet  of  the  transmission  line  to.  danger, 
we  do  not  see  why  the  defendant  was  not 
entitled  to  show  that  fact  as  tending  to  de- 
preciate the  property  and  affect  the  market 
value  of  it 

14]  Whether  the  wlrM  ■»  Charged  would 
expose  persons  and  lire  Stock  to- danger  waa 
a  question  of  fact  not  of  law.  The  evidoice 
no  doubt  was  offered  and  received  to  show 
an  immediate  presence  of  such  a  danger. 
We  think  the  evidence  was  prop^Iy  reoelv- 
ed,  and  that  the  ruling  is  analogous  to  tbe 
doctrine  generally  announced  by  ihe  courts 
in  proceedings  to  condemn  lands  for  a  right 
of  way  for  railroad  purposes,  that  in  estlp 
mating  the  amount  of  recovery  the  Jury  can 
properly  consider  as  an  element  of  damages 
the  facts  of '  whether  stock-  would  be  liable 
to  be  accidentally  killed,  or  crops  and  fenoes 
and  buildings  destroyed  by  fire  without  faoit 
on  the  part  of  the  railroad  .company,  in  so 
far  as  such  things  were  shown  by  evidence 
and  tended  to  depreciate  the  value  of  the 
farm  or  tract  of  land  throogh  which  the 
right  of  way  is  sought -not  as  Independent 
items,  of  damages,  but  as  affecting  the  mar- 
ket value  of  the  land  not  taken.  1  .LewiSi 
Bmi  Domain  (3d  Ed.)  |.  740:  'Leroy  -&  W.  B. 
Oq.  v.  boss,  40  Kan.  508,  20  Pac.  187,  2  U 
R.  A.  217 ;  Beckmaa  v.  Llncohi  &  N.  W.  B. 
Co.,  S5  Neb.  228,  122  N.  W.  904,  133  Am.  St 
Repj  656;  AUOway  ■<¥.  Nashville,  88  Xena. 
510,  13  Si  W:  129,  fi  Zi.  R.  a.  123.  And  to 
iJiis  effetit  are  the  holdings  of  this  court  la 
the  eases  of  Morris  v.  Railroad,  36  Utah,  14, 
102  Pac.  629,  and  O'NeUl  v.  San  Pedro,  U 
A.  &  S.  If.  B.  €o,  88  Utah,  476)  114  Pa« 
127.  .••,... 

This  brings  us  to  the  ruling  complained  of 
in  refusing  plaintllTs  request  and  giving  it 
as  modified,  that  the  danger  to  persons  or 
live  stock  from  the  breaking  or  falling  of 
wires  could  not  be  considered  as  an  inde- 
pendent-item  of'  damage,  but  could  be  oosr 
sldered  by  the  Jury  as  bearing  on  the  markat 
value  of  the.  defendant's  land,  if  they,  npoa 
a  preponderance  of  the  evidence,  found  that 
the  value  thereof  was  affected  thereby.  Ws 
think  this  charge  Is .  in  harmony  with  tha 
doctrine  Just  referred -to. 

[I]  A  witniess  for  the  plaintiff  on  direct 
examination  testlfled  that  be  had  bought  and 
sold  farm  lands  in  th«  vicinity  of  the  d»- 
fendant's  land;  that  he  :knew  of  and  was 
familiar  with  sales  of  lands  similar  to  that 
of  the  defendant;  that  he  was  acquainted 
with  the  defendant's  land,  and  had  examined 
It  with,  a  new  of  detaimlnlBg  Ita  market 
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valae;  tbat  be  knew  the,  ^nsr  line  and  the 
place  U  crossed  his  land;  that  the  market 
value  of  the .  defendant's  farm  before  the 
constmctlon  of  the  power  line  was  not  to 
exceed  $10,000;  that  the  market  value  of  the 
20-foot  strip  without  the  poles  upon  It  was 
$60  and  with  the  poles  $40;  and  that  the 
balance  of  the  farm  was  not  Injured  nor  the 
niarket  value  of  it  depredated  by  reason  of 
the  construction  and  maintenance  of  the 
power  line.  Then,  in  response  to  further 
questions  propounded  to  him  on  his  direct 
examination,  he  further  stated  thai!  he  was 
acquainted  with  sales  of  lands  similar  in 
character  to  the  defendant's  land,  and  that 
he  bad  knowledge  of  the  sale  of  a  particu- 
lar tract  near  the  defendant's  land,  and  that 
be  obtatoed  such  information  from  the  agent 
of  the  parties  who  had  purchased  the  tract. 
Thereupon  the  court,  oh  its  oWn  motion,  ob- 
served: "Ton  are  seeking  to  prove  particular 
■ales,  are  you?  Counsel  for  Plaintiff:  Yes, 
til."  The  court  stated:  "That  is  not  admis- 
sible under  the  rule  on  direct,  examination" 
— and  observed  that  such  things  may  be  in- 
quired about  on  cross-examination,  and  then 
oh  redirect,  but  not  on  the  direct  examina- 
tion. "Counsel: .  Do  I  understand  the  court 
to  rule,  then,  that  the  witness  on  direct  ex- 
amination cannot  give  his  statement  of  iKir- 
ticular  values  of  slmilai'  property?  Court: 
Yes;  tbat  Is  the  uniform  practice."  This 
ruling  Is  complained  of.  As  stated  In  1  El- 
liott, Et.  I  180,  Jones,  Ev.  (2d  Ed.)  |  168, 
and  13  Ency.  Ev.  pp.  457-163,  there  Is  a 
marked  conflict  of  opinion  as  to  the  compe- 
tency of  evidence  on  direct  examination  to 
show  the  sale  price  of  other  lands  of  general 
similarity  in  location,  character,  and  adapta- 
bility to  use  of  the  lands  sold  with  those  the 
value  of  which  is  in  question,  and  of  sales 
made  about  the  time  the  value  of  the  latter 
must  be  established.  The  cases  supporting 
the  affirmative  and  those  the  negative  of  the 
proposition  are  there  noted.  Even  though 
the  conclusion  should  be  reached  that  such 
sales  may  properly  be  shown  on  the  direct 
examination,  yet  we  are  clearly  of  the  opin- 
ion that  In  Uils  Instance  the  plalntlfT  was 
not  harmed  by  the  ruling.  The  witness  had 
already  stated  that  he  had  bought  and  sold 
lands ;  that  he  knew  of  sales  of  lands  simi- 
lar to  that  of  the  defendant;  that  be  knew 
the  market  value  of  such  lands  and  the 
market  value  of  the  defendant's  land,  and 
stated  what  that  was,  and  the  amount  which 
In  bis  opinion  the  value  of  the  defendant's 
land  was  depreciated  by  reason  of  the  con- 
struction of  the  power  line  over  It  In  such 
case  the  plaintiff  was  not  prejudiced  even 
though  It  be  assumed  that  it,  on  the  direct 
examination  of  the  witness,  was  entitled  to 
show  sales  of  other  lands.  Seattle  &  M.  Ry. 
Co.  V.  Gilchrist,  4  Wash.  509,  30  Pac.  739; 
Teele  v.  Boston,  165  Mass.  88,  42  N.  E.  506; 
Sargent  v.  Merrimac,  106  Mass.  171,  81  N. 


E.  970,  11  L.  R.  A.  (N.  S.),  990,  124  Am.  St 
Rep.  628.    At  any  rate.  It  is  not  such  an  er- ' 
ror,  if  there  be  one,  aa  requires  a  reversal 
of  the  judgment 

"We  are  of  the  opinion  that  no  reversible 
error  Is  shown,  and  that  the  judgment  of  the ' 
court  below  ought  therefore  to  be  affirmed, 
with  costs.    It  is  80  ordered. 

FRICK,  01  J.,  and  McCARTZ,  J.,  concur.: 


HOLM  V.  DAVIS  et  at 
(Supreme  Court  of  Utah.    Jane  12.  1012.)'   ^ 

1.  Tbiai,  (|  400*)— FiNDinos— Amknombnt. 

Comp.  Laws  1907,  |  3005,  confers  jurisdic- 
tion on  the  court  under  certain  circumstances ' 
to  relieve  a  party  from  a  judgment,  order,  or 
other  proceeding  taken  against  him  through  his 
mistake,  inadvertence,  surprise,  or  excusable 
neglect  on  such  terms  with  reference  to  coats  as 
may  be  proper,  etc.,  and  section  8168  pro- 
vides that,  on  the  trial  of  a  question  of  fact 
by  the  court,  its  decision  must  be  given  in ' 
writing  and  filed  with  the  clerk  within  30  days 
after  the  cause  is  submitted  for  decision,  but. 
that  the  court  at  any  time  before  notice  of  ap- 
peal is  served  or  filed,  or  before  motion  for 
a  new  trial  is  ruled  on,  may  add  to  or  modify 
the  findings  in  any  respect  so  as  to  make  the 
same  conform  to  the  issues  presented  by  the 
pleadings  and  to  the  evidence  adduced  at  the 
trial,  but  that  no  such  additions  to  or  modifi- 
cations of  the  findings  shall  be  made,  unleaa- 
notice  In  writing,  specifying  generally  the  addi- 
tions or  modifications  desired,  shall  have  been 
served  on  the  adverse  party  or  his  attorney. 
Held  that  independent  of  Mieh  sections,  the 
court,  after  the  expiration  of  the  term  at  which  . 
an  action  was  tried  and  determined,  notwith- 
standing the  pendency  of  a  motion  to  retax 
costSi  had  no  Jurisdiction  to  modify  the  find- 
ings on  its  own  motion.  . 

[B^,  Note.^For  other  cases,  see  TriaL  Cent. 
Dig.  ii  940,  950;  Dec.  Dig.  {  400.*] 

2.  LioENsXB  ({  44*>— Use  of  Rkai.  Pbopvstt 

— EASEiaNT   DiBTINODISHED. 

Where  intervener  constructed  and  used  a' 
canal  over  plaintiff's  land  for  a  millrace  and  ir- 
rigation ditch  to  furnish  water  for  motive  pow- 
er for  the  mill,  and  to  irrigate  certain  lands, . 
and  such  canaL  though  originally  constructed 
by  consent  of  plaintiff  s  grantor,  had  been  used 
and  maintained  for  such  parposes  for  more 
than  twenty  years  when  plaintifF  purchased  the 
same,  intervener's  right  to  maintain,  protect, 
and  improve  it  was  not  a  mere  license,  but  an 
easement  acquired  by  prescription. 

[Ed.  Note. — For  other  eases,  see  Ucenses, 
Cent.  Dig.  ii  07-99;   Dec  Dig.  |  44.*] 

3.  Watbbs   akd  Watkk  Coubskb  (|  164*).— 
Waxes  Canaii— -liAiNTSHANCK. 

Where  intervener  had  acquired  a  prescrip- 
tive easement  to  maintain  a  water  canal  over 
plaintifTs  land,  intervener  was  entitled  to  enter 
on  the  land  to  clean  out  and  make  necessary 
repairs  to  the  canal,  doing  no  unnecessary  in- 
Jury  to  the  servient  estate. 

[Ed.  Note.— For  other  cases,  see  Waters  and 
Water  Courses,  Cent  Dig.  {|  167-179;  Dec 
Dig.  {  154.*] 

4.  Mastbb  AtTD  Sebvant   ({  802*)— IirjITBIKS 
10  Thibd  Pebsons— Trespass  bt  Sbbvants. 

Where  defendant,  having  an  easement  to 
maintain  a  water   canal  over   plaintiff's  land, 
sent  workmen  to  clean  out  and  repair  the  canal, ' 
a  finding  that  they  trespassed  oU  ground  not- 
necessary   for   their   work  was  insufficient  to 
warrant  a  recovery  against  intervener,  since  'at 
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•o  trespaasinc  the  workmen  acted  beyond  tlie 
■cope  of  tbeir  employment,  rendering  them- 
selves, and  not  intervener,  liable  for  their  acts. 
[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent.  Diff.  i|  1217-1221,  1225,  1229; 
Dec.  Dig.  I  302.*] 

Appeal  from  District  Court,  Utab  Connty ; 
J.  B.  Booth,  Judgfe. 

Action  by  Annea  Holm  against  Warren  E. 
DktIs,  In  which  thi  Spanish  Fork  Co-operti- 
tive  Institution  Intervened.  Judgment  for 
plalntitF,  and  intervener  appeals.  Reversed 
and  remanded. 

A.  Sazey,  of  Spanish  Fork,  for  appellant 
Ellas  Hanson,  of  Spanish  Fork,  for  respond' 
ent. 

FRICK,  C.  X  The  respondent  commenced 
this  action  against  the  defendant  <Davl8  to 
recover  damages  for  trespasses  that  it  is  al- 
leged said  Davis  by  himself  and  "by  hia 
agents"  had  committed  on  respondent's  land, 
which  is  specifically  described  in  the  com- 
plaint Davis  answered.  Justifying  the  al- 
leged trespasses.  His  answer  is,  however, 
not  material  to  the  real  questions  Involved 
here,  and  therefore  will  not  be  referred  to 
hereafter.  The  appellant  asked  and  was 
given  leave  to  intervene  in  the  action  com- 
menced against  Davis  as  aforesaid,  and  in 
Its  complaint  in  intervention  it  in  substance 
alleged  that  the  fee  to  the  land  in  question 
was  in  the  respondent ;  that  it  was  the  own- 
er, and  for  many  years  prior  to  the  com- 
mencement of  the  action  had  been  the  own- 
er, of  a  flouring  mill  which  it  operated  by 
water  power,  which  water  was  obtained  from 
Spanish  Fork  river  by  means  of  a  canal  or 
ditch  about  three  miles  in  length;  that  said 
canal  or  ditch  passed  through  respondent's 
land,  and  that  the  same  was  constructed, 
owned,  occupied,  and  used  by  appellant  for 
the  purposes  of  conducting  water  through 
the  same  to  said  mill  for  a  period  of  25 
years  without  molestation  or  interference 
from  any  one,  and  for  about  23  years  before 
the  respondent  purchased  and  became  the 
owner  of  the  land  in  question;  that  the  ap- 
pellant daims  the  right  to  use,  maintain, 
and  repair  said  canal  as  an  easement  over 
said  land,  and  that  the  acts  complained  of 
by  respondent  were  committed  by  appellant's 
agents  and  employ^  by  going  on  and  along 
said  canal  or  ditch  for  the  purpose  of  mak- 
ing repairs  that  were  necessary  and  requir- 
ed, and  for  that  purpose  removed  sand  and 
gravel  that  had  accumulated  in  said  canal, 
and  which  had  to  be  removed  to  permit 
the  necessary  water  to  flow  through  the 
same  to  said  mill ;  that  said  sand  and  grav- 
el were  carefully  removed  and  deposited 
along  the  margin  of  the  bank  of  said  canal, 
and  that  no  unnecessary  thing  was  done  or 
act  committed  in  doing  said  work.  Respond- 
ent answered  the  complaint,  admitting  the 
allegations  therein,  except  that  appellant 
bad  acquired  a  right  of  way  or  an  easement 


over  his  land.  The  Issues  were  tried  to  the 
court  without  a  Jury.  The  court  after  mak-  . 
ing  a  personal  inspection  of  the  canal  or 
ditch,  on  the  27th  day  of  May,  1911,  made 
the  following  findings  of  fact  and  conclu- 
sions of  law :  "That  the  plaintiff  is  the  own- 
er of  the  land  described  in  bis  complaint; 
that  the  defendant,  the  .Spanish  Fork  Co- 
operative Institution,  a  coriwratlon,  has  a 
millrace,  which  race  is  also  used  as  an  ir-' 
rlgation  canal,  running  through  the  said 
land  on  a  sidehiU,  and  has  maintained  said 
canal  for  more  than  20  years,  and  which 
was  built  with  the  consent  of  the  then  own- 
er of  the  land;  that  it  is  necessary  from 
year  to  year  that  the  said  canal  should  be 
cleared  out  and  repaired;  that  the  defend; 
ant  Warren  E.  Davis,  in  May,  1910,  as  an 
employe  of  the  said  defendant  corporation, 
with  the  assistance  of  other  men,  cleaned 
out  and  repaired  the  said  ditch;  that  In 
performing  the  work  necessary  tiiereto  no 
unnecessary  damage  or  Injury  was  done  to 
the  ground  of  the  plaintiff,  but  the  loorfcmen 
trespa$ted  on  ground  not  neceitary  for  said 
work;  that  neither  of  said  defendants  ei- 
ther made  or  attempted  to  make  any  ar- 
rangements with  the  plaintiff  whereby  they 
might  go  onto  plaintiff's  ground  for  the 
performance  of  said  work;  that  the  plain- 
tiff has  sustained  only  nominal  damages. 
Judgment  should  therefore  be  for  the  plain- 
tiff that  he  recover  damages  in  the  sum  of 
$1,  and  that  the  defendant,  the  Spanish 
Fork  Co-operative  Institution,  a  corporation, 
pay  the  said  sum  of  $1,  and  the  costs  of 
this  suit"  The  appeal  is  upon  the  Judgment 
roll  without  a  bill  of  exceptions  containing 
the  evidence.  All  that  we  can  determine, 
therefore,  is  whether  the  pleadings  and  find- 
ings of  fact  sustain  the  conclusions  of  law 
and  Judgment 

[1]  It  is  not  necessary  to  refer  to  the  plead- 
ings further  than  has  been  done.  As  we 
have  seen,  the  findings  constituting  the  de- 
cision of  the  court  were  filed  on  the  27th 
day  of  May,  1911,  dnring  the  April  term  of 
court  Thereafter,  to  wit,  on  the  26th  day 
of  August,  1911,  after  the  April  term  of 
court  had  been  adjourned  without  date,  and 
pending  the  July  term,  the  court  modified  its 
findings  of  fact  by  inserting  that  portion 
thereof  which  we  have  italicized.  Appel- 
lant at  the  time  objected  to  the  court's  au- 
thority to  make  the  modification  In  the  find- 
ings, and  now  insists  that  the  court  exceed- 
ed its  power  or  Jurisdiction  in  making  the 
modification  of  the  findings  as  indicated, 
and  that,  therefore,  for  the  purposes  of  this 
decision,  said  modification  must  be  deemed 
as  not  having  been  made.  Did  the  court  ex- 
ceed its  power  in  making  the  modification 
complained  of  by  appellant?  It  is  practical- 
ly conceded  by  respondent,  at  least  it  is  not 
controverted  by  him,  that  the  findings  were 
made  and  filed  In  the  April  term,  while  the 
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modification  thereof  was  made  In  the  fol- 
lowing July  term.  We  shall  assume  that 
under  the  decisions  of  this  court  the  district 
court  had  the  power  to  modify  its  findings 
at  any  time  before  the  adjournment  of  the 
teem  during  which  they  were  made  and  fil- 
ed, and  that  said  modification  could  also 
be  made  If  made  in  accordance  with  the  pro- 
visions of  Comp.  Laws  1907,  f  3166,  or  un- 
der the  provisions  of  section  3005.  In  the 
case  at  bar,  the  findings  were,  however, 
modified  after  the  term,  and  no  attempt 
was  made  to  conform  to  the  provisions  of 
either  one  of  the  foregoing  sections.  The 
question,  therefore.  Is,  Did  the  court  of  its 
own  motion  have  the  power  to  make  a  modi- 
fication of  its  findings  at  the  time  and  In 
the  manner  disclosed  by  this  record?  Be- 
spondent's  counsel  seeks  to  Justify  the  ac- 
tion of  the  court  on  the  ground  that  appel- 
lant had  filed  a  motion  to  retax  costs  during 
the  April  term  which  remained  pending  and 
was  finally  disposed  of  by  the  court  on  the 
26th  day  of  August  and  at  the  time  the 
modification  was  made,  all  of  which  was 
during  the  July  term.  The  motion  to  retax 
costs  was  based  upon  ithe  findings  as  they 
then  stood,  and  under  which  appellant's 
counsel  contended  his  client  could  not  be 
required  to  pay  costs  uader  our  statute.  The 
court  seemed  to  appreciate  the  force  of 
counsel's  contention  in  that  regard,  and  thus 
modified  the  findings  so  that  the  costs  could 
legally  be  taxed  against  appellant.  The  mo- 
tion to  retax  costs  certainly  was  not  made 
nor  intended  for  the  purpose  of  having  the 
court  modify  its  findings  under  the  provi- 
sioos  of  section  316S  or  under  section  3005, 
supra.  Indeed,  the  motion  was  filed  and  in- 
tended for  an  entirely  different  purpose. 
The  motion  therefore  was  not  and  in  the 
nature  of  things  could  not  have  invoked  the 
power  of  the  court  to  modify  Its  findings 
within  the  purview  of  the  two  sections  re- 
ferred to.  Nor,  in  view  that  the  term  of 
court  at  which  the  findings  were  made  and 
filed  had  been  finally  adjourned,  did  the 
court  possess  Inherent  power  to  make  the 
modification  complained  of.  That  the  court 
cannot  legally  make  modification  of  its  find- 
ings after  the  term  has  expired  when  such 
modification  Is  not  made  under  and  in  con- 
formity with  the  provisions  of  either  one 
or  the  other  of  sections  3168  or  3005,  supra, 
60  as  to  extend  the  time  within  which  to 
take  an  appeal  was  held  by  us  in  the  case 
of  Atwood  V.  iDavis  at  the  October,  1911, 
term  of  this  court  The  question  having 
been  determined  on  a  motion  to  dismiss  the 
appeal,  no  opinion  was  filed,  but  the  ap- 
peal dismissed.  We  are  of  the  opinion, 
therefore,  that  the  court  in  making  the 
modification  of  the  findings  as  aforesaid  on 
its  own  motion  after  the  term  had  expired 
exceeded  its  power,  and  that  the  findings 
must,  for  the  purposes  of  this  decision,  be 
treated  as  though  no  such  modification 
thereof  had  been  madeb 


Treating  the  findings,  therefore,  as  orig- 
inally made  and  filed  by  the  court,  do  they 
sustain  the  conclusions  of  law  and  Judgment 
entered  against  appellant  for  the  sum  of  $1 
damages  and  for  costs?  Counsel  for  appel- 
lant insists  that.  In  view  that  the  court 
found  that  the  canal  or  ditch  In  question  had 
been  constructed  over  appellant's  land  for 
more  than  a  sufficient  length  of  time  to  con-- 
stltute  said  canal  or  ditch  an  easement  on 
or  over  his  land,  therefore  appellant  had  a 
legal  right  to  enter  upon  and  along  said  ca- 
nal or  ditch  to  repair  and  clean  out  the  same 
If  the  work  was  done  without  unnecessary 
injury  to  respondent's  land  or  property,  and 
therefore  appellant  was  not  guilty  of  tres- 
pass, and,  If  this  be  so,  the  conclusion  of  law 
and  Judgment  for  damages  and  costs  are  not 
sustained  by  said  findings,  and  cannot  pre- 
vail. Counsel  for  respondent  contends  that, 
because  the  court  found  that  the  canal  was 
orlglilally  constructed  "with  the  consent  of 
the  then  owner  of  the  land"  In  question  here, 
the  canal  was  constructed  and  maintained 
under  a  license  from  the  owner  of  the  land, 
and  that,  where  such  is  the  case,  no  ease- 
ment is  acquired,  and  therefore  none  exists 
in  this  case.  The  foregoing  contentions  pre- 
sent the  real  question  in  the  case. 

[il  We  have  no  means  of  determining 
what  the  evidence  was,  and  the  court's  find- 
ings are  far  from  specific.  In  view,  howev- 
er, that  both  parties  have  expressed  an  ear- 
nest desire  that  we  should,  if  possible  un- 
der the  findings  as  they  are,  determine 
whether  the  canal  In  question  constitutes  an 
easement  or  not,  we  have  concluded  thdt  In 
view  of  the  permanent  character  of  the  ca- 
nal and  the  purposes  for  and  dme  dnring 
which  It  was  constructed,  maintained,  and 
used,  the  findings  are  sufficient  to  enable  us 
to  determine  that  question,  although  the  find- 
ings are  somewhat  meager  in  detail.  The 
findlhgs  show  that  the  canal  was  construct- 
ed and  used  for  a  mlllrace  and  irrigating 
ditch  to  furnish  water  for  motive  power  for 
a  mill,  and  to  Irrigate  lands  to  make  the 
same  productive;  that  the  canal  had  been 
constructed,  maintained,  and  used  for  the 
purposes  aforesaid  for  more  than  20  years 
when  resiM>ndent  purchased  and  became  the 
owner  of  the  land  over  which  the  canal  was 
constructed  and  maintained.  If  the  canal 
during  the  20  years  was  maintained  and 
used  adversely  and  under  a  claim  of  right, 
such  use  for  that  length  of  time  would  have 
ripened  into  a  prescriptive  right  constitut- 
ing an  easement  This  has  been  the  uniform 
holding  of  this  court  See  Lund  v.  Wilcox, 
34  Utah,  205,  97  Pac.  33,  and  cases  there  cit- 
ed. Counsel  for  respondent  in  effect  concede 
the  law  In  this  state  to  be  so,  but  he  con- 
tends that,  because  the  court  found  that  the 
canal  was  originally  constructed  with  the 
consent  of  the  owner  of  the  land,  the  claim 
of  adverse  user  under  claim  of  right  has  no 
foundation  either  in  law  or  fact  In  jthls 
contention  we  think  counsel  is  mistaken.    It 
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does  not  necessarily  follow  that  because  a. 
ditch  or  any  other  permanent  structure  ts 
constructed  on  or  over  the  lands  of  anothA 
with  such  other's  consent  the  use  and  main- 
tenance thereof  by  the  person  who  construct- 
ed It  or  his  assignee  cannot  be  adverse  and 
under  a  claim  of  right  within  the  purview 
of  the  law  governing  easements  acquired  by 
prescription.  The  question  to  a  large  extent 
depends  upon  the  character  of  the  use  or 
thing  which  Is  claimed  as  an  easement,  and 
the  object  or  purpose  for  which  the  thing  was 
constructed,  used,  and  maintained.  In  this 
case  the  canal  or  ditch  was  constructed  for 
a  purpose  which  was  permanent  in  Its  na- 
ture. We  may  well  assume  that  no  one 
would  build  a  mill  and  construct  a  canal 
three  or  more  miles  In  length  for  the  purpose 
of  providing  water  for  motive  power  to  op- 
erate the  mill  and  irrigate  the  arid  lands,  ex- 
cept as  a  permanent  ttUng.  That  such  is  the 
case  is  natural,  and  must  be  obvious  to  all, 
and  bence  needs  no  argument  or  elaboration. 
The  fact,  therefore,  that  the  canal,  was  on 
the  land  and  was  being  used  for  the  purpos- 
es aforesaid  was  notice  to  the  respondent 
that  It  was  a  structure  of  a  permanent  cliar- 
e.cter  used  for  purposes  permanent  In  their 
nature,  and  hence  he  purchased  the  land  sub- 
ject to  the  rights  of  the  owner  of  the  ca- 
naL  If  the  right  to  use  the  same,  therefore, 
bad  ripened  into  a  prescriptive  right  by  the 
lapse  of  time  and  the  character  of  Its  use, 
respondent  purchased  and  holds  the  land 
subject  to  appellant's  right  to  maintain  and 
use  the  canal  for  the  purposes  for  which  It 
was  constructed,  maintained,  and  used  from 
Its  Inception.  This  is  well  illustrated  by  the 
courts  In  the  following  cases:  Jewett  v.  Hus- 
sey,  70  Me.  433,  and  Coventon  v.  Seufert,  23 
Or.  548,  32  Pa&  608.  In  both  of  those  cas- 
es It  is  held  that,  although  the  Inception  of 
a  prescriptive  right  rests  In  parol  by  the 
permission  of  the  owner  of  the  land  over 
which  it  Is  claimed,  yet,  if  the  right  of  way 
or  ditch  is  used  and  enjoyed  under  a  claim 
of  right  to  use  and  enjoy  it  as  owners  of 
such  property  usually  use  and  enjoy  their 
own,  the  claimant  obtains  a  prescriptive 
right  to  the  use  of  the  easement.  In  Ar- 
buckle  v.  Ward,  29  Vt  63,  the  court.  In  re- 
ferring to  this  subject,  says:  "But  the  mere 
fact  of  showing  that  the  use  began  by  per- 
mission of  the  landowner  is  not  alone  suffi- 
cient to  defeat  tbe  prescription."  In  Cov- 
enton V.  Seufert,  supra,  the  Supreme  Court 
of  Oregon,  in  passing  on  how  a  right  to  use 
an  irrigating  ditch  over  the  lands  of  another 
may  be  acquired  by  use,  states  tbe  law  In 
the  following  language:  "That  the  use  be- 
gan by  permission  does  not  affect  the  pre- 
scriptive right  If  it  has  been  used  and  ex.- 
ercised  for  the  requisite  period  under  claim 
of  right  •  •  •  If  the  use  of  the  way  is 
under  a  parol  consent  given  by  the  owner  of 
the  servient  tenement  to  use  it  as  if  it  were 
legally  conveyed.  It  is  a  use  as  of  right. 
*    *    *    The  plaintiffs  have  used  tbe  ditch 


as  If  it  had  been  I.egall7  conveyed  to  them — 
that  Is,  they  have  exercised  such  acts  of 
ownership  over  It  as  a  man  would  over  Hs 
own  property — and  the  court  must  presume 
in  the  absence  of  any  evidence  to  the  con- 
trary that  tbe  settlement  was  a  parol  con- 
sent or  transfer  •  *  •  of  the  right  to 
use  the  ditch,  and  hence  it  was  a  use  as  of 
right."  The  court  also  held  that,  in  view- 
that  the  party  who  claimed  the  easement 
had  used  It  for  the  purposes  intended  for  a 
period  longer  than  would  create  a  prescrip- ' 
tlve  right,  "the  burden  of  proving  that  plain- 
tiffs held  possession  by  license  or  indulgence 
was  cast  upon  the  defendants."  To  the  same 
effect,  see  Jones  on  Easements,  |  182. 

[3]  Keeping  in  mind,  therefore,  the  per- 
manent character  of  the  canal  in  question 
and  the  purposes  for  which  It  was  construct- 
ed, used,  and  maintained,  and  that  such  use 
had  been  for  a  period  longer  than  20  years, 
we  are  forced  to  the  conclusion  that  the 
mere  fact  that  tlie  court  found  that  the  ca- 
nal was  originally  constructed  "with  the  con- 
sent of  the  then  owner  of  the  land"  cannot 
affect  appellant's  prescriptive  right.  If  such 
were  not  the  law,  then  in  this  state,  In 
view  of  the  arid  character  of  the  land  em- 
braced within  its  borders,  but  few  irrigating 
ditches  could  now  be  maintained.  This  Is 
apparent  to  all,  for  tbe  reason  that  in  many 
if  not  most  Instances  such  ditches  were  at 
least  In  part  constructed  over  lands  owned 
by  others  either  with  tbe  express  or  Implied 
permission  or  consent  of  the  owners  thereof. 
If  the  owners  of  lands  over  which  ditches 
have  been  thus  constructed  can  now  claim, 
as  is  claimed  by  respondent,  that  the  own- 
ers and  users  of  those  ditches  have  acquired 
no  right  to  maintain  them  for  the  reason 
that  tbe  ditches  or  canals  were  In  fact  con- 
structed with  the  consent  of  tbe  original 
owners  of  the  lands,  and  hence  the  ditch 
users  are  mere  licensees,  and  their  ditches, 
flumes,  and  canals  are  maintained  and  used 
only  by  the  sufferance  or  Indulgence  of  the 
landowners,  then  the  law  has  proved  to  be 
a  mere  delusion  and  a  snare.  In  settling 
and  reclaiming  the  arid  lands  much  that  in 
early  days  was  deemed  entirely  worthless 
has  now  acquired  considerable  value.  Over 
such  lands  miles  of  ditches,  flumes,  and  ca- 
nals were  constructed  with  either  tbe  ex- 
press or  Implied  consent  of  the  owners  there- 
of. Can  such  owners,  after  a  lapse  of  all 
these  years,  now  treat  the  owners  of  the 
ditches  as  mere  trespassers?  We  think  not. 
Upon  the  other  hand,  we  are  of  the  opinion 
that,  although  a  canal,  ditch,  or  flume  may 
have  been  constructed  by  a  person  on  or  over 
lands  owned  by  another  with  the  consent  or 
permission  of  such  other  owner,  yet,  if  the 
owner  of  the  canal,  ditch,  or  flume,  or  his 
assignee,  has  used  and  maintained  the  same 
in  the  same  manner  as  If  the  same  wero 
constructed  over  his  own  lands,  and  where 
such  use  and  maintenance  has  continued  un- 
interruptedly and  under  claim  of  right  for 
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more  than  tWeftfy  i^arig,  in  'suclii  ferent]  tfie' 
owner 'of  the  dftch  has  aoqulrM.a  Hght  to 
use  and  maintain  tbd  ^ame  p^rjiietiially  as 
an  easement    '        '    • 

In  view'  of  tlie  foregoing,  what  were  the 
Tights  of  appellant  with  respect  to  entering 
npon  the  lands  of  respondent  to  repair  and 
dean  ont  the'  ditch  or  canal  in  question? 
The  rlghb  of  the  owner  of  an '  easement  is 
admirably  stated  by  Mr.  Jones  In  his  ex- 
cellent work  on  Easements,  i  81^,.  in  the  fol- 
lowing words:  "The  owner  of  a  dominant 
estate  haTtng  an  easement  has  a  right  to 
enter  upon'  the  seryient  estate,  and  make  re- 
pairs necessary  for  the  reasonable  and  con- 
venient use  of  the  easement,  doing  no  unnec- 
essary injury  to  the  servient  estate."  A 
large  number  of  cases  in  support  of  the  doc- 
trine are  collated  by  the  author  in  a  toot- 
note  to  the  section  aforesaid  to  which  we  re- 
fer the  reader.  The  doctrine  is,  also  well 
Illustrated  and  applied  to  an  irrigating  ditch 
by  the  Supreme  Court  of  California  in  Joseph 
T.  Ager,  108  Cal.  517,  41  Pac.  422.  The  find- 
ing in  the  cas«  at  bar  "ttiat  in  performing 
tlie  work  necessary  thereto  no  unnecessary 
damage  or  injury  was  done  to  the  grpuod  of 
the  plaintUI"  while  not  as  specific  as  could 
lie  desired,  yet  must  be  construed  to^-mean 
jQst  what  appellant  by  Its  ^rvants  and  em- 
ployes had  a  right  to  do,  namely,  to  enter 
upon '  respondent's  land  along  the  canal  or 
dlteb  in  question  fpr  the  purpose  «f  repair- 
ing and  cleaning-  ont  the  same,  and,  if  in  do- 
ing the  work  no  unnecessary  injury  was  done 
to  respond«nt'B  -.  land,  apveUant  cannot ,  be 
«baf!eed  as.  «  trespasser.  Unden  the  flad- 
iaga  as  originally  made,  appelant  ttierefore 
wa»  dearly  >withia  its  rights  in  doidg  -tbe 
Acts  compiained'  of.'  It  was  only  after  the 
conrt  thought  that;  it  was  necessary  to  change 
the 'findings  to  support 'the>  Judgment  for 
nominal  damages-  and  costs  tlHtt-  appellants 
oerrants  ^ere  charged  with  having'  trespass- 
-ed  on  res^oK^enf*  land.- 

(41  So'  far  we  have  considered'  tha  qpiestlon 
tapon  tb'e  theory  that  the  findings  as  modified 
would  make' the  appellant  liable  aS  it  trefS- 
passer.  If  the  aiiiendnient  by-  the  court  be 
considered  and  applied  literally  -ad  -written, 
■it  may  well  be  doubted'  -whether  appellant 
would  be  liable,  even  thbtagh  the  flndftlg 
'•were  proper  and  true  in  fatt. '  If  appellant's 
"workmen  trespassed'  od  grbund'  not  nieces- 
sary  for  said  Work"' willfully,  unnecessarily, 
and  when  not  -acting  within  the  scope  of 
their  duties  or  employment  in  ^repairing  or 
cleaning  out  the  canal,  they,  and  not  appel- 
lant, should  have  been, held  as  trespassers. 
We,  however,  do  not  desire  to  base  fb^  de- 
cision, upon  .such  narrow  ground.  'W.hat  we 
hold  is  that  under  the  facts  found  by  the 
court  the  ditch  or  coital  constitutes  an  ease- 
ment over  respondent's  land  which  appellant 
bad  a. right  to  maintain,  and  for  that  pur- 
jwse  has  a  righ^t  to  go,  upon  the  land  of  re- 
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^spond^nf  albn^  fh0  dltdi,  and  to  use  so  much 
thereof 'on  either,  sidfe  6f  the  ditch  as  may 
be'  necessary  to  make  all  necessary  repairs 
and  to  clean  out  -  said  ditch  'at  all  reason- 
able times,  and  that  appellant^  is  .llAble  only 
for  the  abuse  of  such  right;  that  in  this 
case  no  such  abuse  is  shown,  and  hence  tlie 
Judgment  against  appellant  cannot  prevail. 

The  Judgtiient  la  reversed,  and  the  cause 
Is  remanded  to  the  district  tonrt,  with  di- 
rections to  strike  from  the  findings  that  por- 
tion Indicated  in  italics  and  inserted  therein 
on  August  26, 1911,  to  vacate  the  conclusions 
of  law  and  to  modify  the  same  to  conform 
to  the  law  herein  stated,  and  to  enter  Judg- 
ment dismissing  the  action,  and  to  appor- 
tion the  costs  as  in  the  Judgment  of  the 
court  may  be  Just, and  equitable.  Appellant 
to  recover  costs  in  this  court. 

McCAKTT  and  STKAUP,  JX,  concur. 


JOHNSON  r.  tJTAH  CONSOIi.  MINING  CO. 
(Supreme  Court  of  Utah.    June '7,  1912.) 

PIASTER   AND   SkBVANT    (§   221*J— lN.r«JBIE8   TO 

Servant  —  Promise  to  Repaib  —  Ma^te^'s 
'    LiiABiLiTT— Assumed  Risk.- 

Where  a  master  bag  made  a  promise  to 
repair  a  defect,. the  master  and  not  the  servant 
assumes  the  risk  of  injury  caused  thereby  with- 
in such  time  after  the  promise  as  would  be 
reasonably  allowed  for  performance  and  within 
a  period  which  would  not  precinde  all  reason- 
;able  .  ezpec^atiopi.  that  t;he  promise  might  be 
kept.  .       , 

■■  [Ed.  'Npte'.— For  other  cases,  gee  Master  and 
Barrant,  Cent.  Dig.  H  688-640,  642-645;  Dee. 
■IMg.  S  221.*]  .  ' 

'  Appedl  hroin  Dlstrltt  Court,  Salt  Xake 
County;    M.  L.  Ritchie,  Judge. 

A<<tlon  by  Nels  Johnson  against  the  "Dthh 
Consolidated  Mining  Company.  Judgment 
for  defendant,  and  pialntifT  appeals.  Be- 
•rersed  and  remanded,  with  directions.' 

Plaintiff'  brought  this  action  to  recover 
.damages  for  personal  'injuries  .alleged  to 
have  been  sustained  by  him  on  !May  28,  1909, 
while  employed  as  a  miner  ,\sx^  defendant's 
mine  in  Bingham  Canyon,  Utalil 
.  The  complaint,  In  substance,  alleges  that 
defendant,  a  corporation,  o^vns  and  operates 
the  Highland  Boy^.Mlne  in  Bingham  Can- 
yon, Utah;  that  on  the  daj;  of  the  injury 
.plaintiff  was  employed  in  the  capacity  of  a 
minfir  ^nd  .mac^lneman  in  a  certain  stope 
on  the;. eight  and.a  half  level  of  the  mine; 
that  defendant  carelessly  failed  and  neglect- 
ed to  furnish  plaintiff  a  reasonably  safe 
place  in  which  to  perform  the  work  required 
of  him  under  his  contract  of  employment; 
tliat  plaintiff,  after  he  began  work,  appre- 
hended that  the.  earth  and  rock  over  the 
point  where  he  was  at  work  was  unsound 
and  required  timbering  in  order  to  make  the 
place  rea8(Hiably  safe,  notified  defendant's 
shift  boss  of  the  condition,  and  told  him  that 
the  place  needed  timbering;    that  the  shift 
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bou  then  promised  plaintiff  that  a  tlinber- 
man  would  be  sent  down  Into  the  atope,  and 
tbat  the  place  would  be  timbered;  that  the 
plaintiff,  relying  on  the  promise  thns  made 
by  the  shift  boss,  continued  with  his  work; 
that  defendant  carelessly  and  negllKently 
failed  to  have  the  place  timbered;  and  that 
by  reason  of  defendant's  negligence  In  that 
respect  the  earth  and  rock  under  which 
plaintiff  was  at  work  fell  upon  and  severely 
Injured  him. 

Defendant  answered  admitting  that  It 
owned  and  operated  the  mine  and  that  plain- 
tiff was  employed  therein,  but  denied  the  al- 
legations of  negligence  contained  in  the  com- 
plaint, and  also  denied  the  allegations  there- 
in that  defendant  promised  to  timber  the 
place  where  plaintiff  was  at  work.  Defend- 
ant affirmatively  pleaded  contributory  neg- 
ligence and  assumption  of  risk  on  the  part 
of  plaintiff,  and  that  his  injuries,  If  any,  re- 
sulted from  carelessness  of  his  fellow  serv- 
ants. 

A  trial  was  had  to  a  Jury  which  resulted 
In  a  verdict  for  defendant  From  the  judg- 
ment rendered  on  the  verdict,  plaintiff  ap- 
peals. 

The  facts  as  disclosed  by  the  record  are 
about  as  follows:  Plaintiff,  at  the  time  the 
accident  complained  of  occurred,  was  oper- 
ating a  drilling  machine.  He  had  been  a 
miner  for  about  9^  years,  and  had  worked 
in  this  particular  mine  for  about  8  years  be- 
fore the  accident  On  the  evening  In  ques- 
tion plaintiff  went  to  work  on  the  eight  and 
a  half  level  of  the  mine  at  about  6  o'clock. 
It  Is  admitted  on  the  part  of  the  defendant 
that  the  stope  in  which  plaintiff  was  work- 
ing was  12  feet  wide  and  21  feet  In  length. 
The  evidence  Introduced  by  plaintiff  tended 
to  show  that  the  stope  was  from  30  to  40 
feet  ta  length.  The  apparent  discrepancy  in 
the  evidence  on  this  point  is,  as  we  view  the 
case,  of  no  importance.  Extending  through- 
out the  length  of  the  stope  was  a  car  track 
18  inches  wide,  over  which  ran  the  cars  used 
in  carrying  out  the  ore  and  waste.  tTnder 
this  track,  and  at  right  angles  with  it  In  the 
center  of  the  stope,  were  laid  two  sills. 
These  sills  had  previously  supported  timbers 
which  had  been  blown  out  by  blasting. 
From  the  end  of  the  sUls  to  the  left  wall 
was  about  four  feet  When  plaintiff  first 
went  to  work  in  the  stope  on  the  evening  in 
question,  he  went  over  the  roof  or  top  of  the 
stope  with  a  pick  and  bar  and  picked  down 
all  the  loose  material  he  could  find  there. 
He  testified  tbat  the  top  of  the  stope  sound- 
ed "drummy,"  and  that  be  "tried  to  pry  it 
down,"  but  was  unable  to  do  so;  tbat  he 
"thought  it  might  fall  if  It  was  not  timber- 
ed." After  sounding  the  roof  of  the  stope 
and  picking  down  what  loose  material  he 
could  find  there,  he  set  up  the  drilling  ma- 
chine, which  was  operated  by  compressed 
air,  on  the  left  hand  side  of  the  stope  di- 
rectly opposite  the  sills  and  began  drilling 
Into  the  left  wall  of  the  stope^  which  was 


ia  solid  w*.  Ths  r«eord,  u  it  iMW  ftand^ 
shows  that,  from  the  time  plaintiff  went  to 
work  at  <  o'clock  on  the  evening  In  ques- 
tion until  the  breaking  loose  of  the  material 
that  injured  him,  the  stope  was  not  enlarged 
nor  was  the  appearance  otherwise  changed. 
Regarding  the  dangerous  condition  of  the 
roof  of  the  stope  prior  to  the  accident  on  the 
evening  In  question,  Gus  Oman,  a  machine 
and  timber  man  who  was  working  on  the 
ninth  level  of  the  mine  at  the  time  of  the 
accident  was  called  as  a  witness  for  plain- 
tiff and  testified  in  part  as  follows:  "I  know 
where  Johnson  worked  that  night  I  was  in 
there  between  8  and  9  o'clock  and  saw  John- 
son there.  •  •  •  I  saw  the  top  of  the 
stope  where  Johnson  was  working.  ♦  •  • 
She  looked  bad.  She  looked  to  me  like  she 
needed  to  be  timbered  up  there.  •  *  • 
It  was  not  such  a  place  as  could  be  picked 
down    by    a    machlneman    with    his    bar. 

•  •  •  I  thought  it  needed  timbering. 
The  place  was  big  enough  and  the  ground 
was  liable  to  slough  down  any  time.  It  was 
so  wide  and  long  and  kind  of  bad  ground  so 
it  needed  timbering  in  there" 

Another  witness  for  plaintiff  testified  that 
he  was  working  in  the  stope  on  the  evening 
upon  which  the  accident  occurred.  He  add- 
ed: "I  saw  Johnson  sound  the  roof  with  his 
pick.  •  •  •  He  sounded  the  roof  two  or 
three  times  that  night  *  *  *  I  was  not 
in  the  stope  when  Johnson  got  hurt  I  took 
a  car  out  to  the  station.  I  came  back  in 
after  he  got  hurt  •  •  •  When  I  came 
in  and  saw  Johnson  lying  on  the  track,  I 
saw  rock  on  the  left  hand  side  of  the  traCk 
on  the  sill.  I  saw  where  it  came  from.  It 
came  from  above,  from  above  the  top  of 
the  sUl,  above  the  sill.  •  •  *  It  was  in- 
side the  sill,  about  two  feet  from  the  sill, 
and  some  of  it  was  near  the  machine." 

At  about  8  o'clock  that  same  evening  de- 
fendant's shift  boss  came  into  the  stope 
where  plaintiff  was  at  work  and  spoke  to 
him.  There  is  a  sharp  conflict  in  the  evi- 
dence regarding  what  was  said  by  these  par- 
ties on  that  occasion.  Plaintiff  testified  that 
the  shift  boss  said,  addressing  plaintiff, 
"How  is  she  going?"  That  he  (plaintiff) 
said:  "It  ain't  so  bad,  but  this  place  don't 
look  very  good.  We  ought  to  have  it  timber- 
ed up.  The  sills  are  down  but  no  timbers 
here."  That  the  shift  boss  said  be  "would 
send  tlmbermen  in  there."  The  witness  far- 
ther testified  on  this  point  as  follows:  "I 
told  the  shift  boss  that  the  place  didn't  look 
good;  that  it  was  too  big  a  place  and  no 
timbering.  I  told  him  to  have  some  timbers 
In  there.  It  didn't  sound  right  to  me.  and 
that  is  the  reason  I  asked  for  the  timbers. 

*  *  •  The  shift  boss  said  that  he  would 
send  the  tlmbermen  down.  •  •  •  The 
shift  boss  offered  to  send  tlmbermen  in  there 
and  fix  the  place.  That  Is  the  reason  I 
worked  there." 

Plaintiff  further  testified  that  he  again 
examined  the  roof  of  the  stope  between  9 
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•nd  10  o'clock  and  tbat  he  "couldn't  get 
notblng  down";  that  he  continued  drilling 
witli  the  machine  until  about  11:40  o'clock, 
when  a  large  "Blab"  of  rocli:  directly  over  the 
■ills  broke  loose  and  fell  on  him  breaking 
bis  arm  In  two  places  and  otherwise  Injur- 
ing him. 

The  shift  boss  was  called  as  a  witness  by 
the  defendant  and  testified  that  he  came  into 
the  stope  about  8  o'clock  on  the  evening  of 
the  accident  and  spoke  to  the  plaintiff,  and 
that  he  called  there  again  at  about  11:30, 
bat  denied  that  there  was  anything  said  the 
first  time  he  called  either  by  himself  or  the 
plalnUff  about  timbering  the  place  where 
plaintiff  was  at  work.  On  cross-examination 
he  testified  that,  when  he  was  In  the  stope 
at  11:30,  he  talked  with  the  plaintiff  and 
that  "there  was  something  said  about  timber- 
ing." He  further  testified  as  follows:  "I 
said  (addressing  the  plalntlflOi  'How  is  she 
going  Johnnier  He  says,  'Pretty  good. 
Everything  is  all  right'  'Now,'  I  says, 
"when  we  get  this  (referring  to  ore  and  waste 
material)  cleared  up  we  will  start  to  timber 
this  place  again  following  the  madhine.'  We 
had  previously  timbered  It.  That  is  the 
practice  in  mining  to  follow  the  machine  as 
near  as  practlcaMe  and  put  square  sets  in. 
That  Is  for  the  purpose  of  holding  up  the 
roof  wherever  it  may  be  loose  or  likely  to 
fall,  or  wherever  there  may  be  slips  which 
may  come  down.  •  •  •  There  were  two 
sills  there.  It  had  been  timbered  before, 
and  it  (the  timbers)  stood  on  these  sills. 
•  •  •  I  told  Johnson  at  11:30  that  as 
soon  as  the  muck  was  ont  we  would  start 
to  timber,  following  the  machine.  There 
was  lots  of  room  where  they  wanted  the  tim- 
bers in  of  course.  •  •  •  The  reason  I 
told  Johnson  (plaintiff)  we  would  timber  It 
was  because  I  thought  he  was  concerned  in 
It."  This  witness  further  testified  that  the 
accident  occurred  Immediately  after  be  left 
the  plaintiff  on  the  occasion  last  referred  to, 
and  when  he  was  about  30  feet  away;  that 
he  Immediately  returned  to  the  machine  and 
found  that  a  large  boulder  of  ore  had  fallen 
from  the  wall  of  the  stope  and  about  2  feet 
from  where  the  machine  was  standing ;  that 
it  had  broken  loose  from  a  point  in  the  wall 
near  the  roof  of  the  stope;  that  plaintiff  was 
"lying  down  behind  the  column  or  bar  of  the 
machine  close  to  the  sill."  He  also  testified 
that,  if  there  had  been  timbers  on  the  sills 
mentioned,  they  would  not  have  been  under 
the  ore,  and  hence  could  not  have  lurevented 
It  from  falling. 

Weber  it  Olson,  of  Salt  Lake  Cnty,  tor  ap- 
pellant King  St  Nlbley,  of  Salt  Lake  City, 
for  respondent 

McOAUTT,  J.  (after  stating  the  facts  as 
above).  The  important  and  contested  ques- 
tions of  fact  that  were  submitted  to  the  Jury 
were:  (1)  Did  appellant  on  the  evening  of 
the  accident  notl^  respondent's  shift  boss  of 
Uie  extra  risks  to  which  he  (ilalmed  be  w«s 


exposed  because  of  the  dangerous  condition 
of  the  roof  or  top  of  the  stope  at  the  point 
where  be  was  at  work  when  injured,  and  did 
the  shift  boss,  in  pursuance  of  such  notice, 
promise  appellant  that  he  would  have  tim- 
bers Installed  in  the  stope  on  the  sills  re- 
ferred to  in  the  foregoing  statement  of  facts? 
(2)  Did  the  ore  and  material  that  caused  the 
injury  complained  of  break  loose  and  fall 
from  a  point  In  the  roof  of  the  stope  over 
the  sills  mentioned,  or  did  it  come  from  a 
point  In  the  roof  where  timbers  resting  on 
the  sills  would  not  have  prevented  It  from 
falling  on  appellant? 

[1]  The  court,  among  other  things,  charged 
the  Jury:  "To  constitute  a  promise  to  rem- 
edy dangerous  conditions,  no  formal  words 
of  promise  are  necessary.  Any  acts  or  ex- 
pressions by  which  the  employer  or  bis  vice 
principal  gives  the  employe  to  understand 
that  the  cause  of  the  danger,  If  any,  will  be 
removed,  constitute  a  sufficient  promise,  and. 
If  the  shift  boss.  Bray,  made  any  statements 
to  the  plaintiff  upon  which  the  plaintiff  had 
reasonable  grounds  to  rely  that  the  stope 
would  be  timbered,  the  plaintiff  did  not  as- 
sume the  risk  of  any  danger  due  to  lack  of 
timbering,  unlem  the  danger  was  so  imme- 
diate, manifest,  and  Imminent  that  no  man 
of  ordinary  prudence  would  have  remained 
there,  notwithstanding  the  promise."  This 
instruction,  so  far  as  It  goes,  contains  a  cor- 
rect statement  of  the  law  applicable  to  the 
facts  in  this  case.  Appellant  requested  the 
court  to  charge  the  Jury  that,  "where  the 
master  promises  that  a  dangerous  condition 
will  be  remedied,  the  servant  does  not  as- 
sume the  risk  of  an  injury  caused  by  such 
dangerous  condition  within  such  period  of 
time  after  the  promise  as  would  be  reason- 
ably allowed  for  the  performance,  unless  the 
place  is  80  manifestly  and  immediately  dan- 
gerous that  a  man  of  ordinary  prudence  would 
have  refused  to  work  there,  notwithstanding 
the  promise.  The  effect  of  a  promise  by  the 
master  to  remedy  a  dangerous  condition  Is 
to  relieve  the  servant  from  the  assumption 
of  the  risk  of  the  particular  danger  to  which 
the  promise  relates,  although  the  servant  be 
fully  aware  of  the  same;  It  fastens  the  re- 
sponsibility for  any  injury  resulting  from 
such  dangerous  condition  upon  the  master, 
for  a  reasonable  length  of  time  during  which 
the  servant  continues  work  In  expectation 
that  the  promise  will  be  fulfilled."  The  court 
refused  to  give  this  instruction,  but  instruct- 
ed the  Jury  that  a  promise  made  by  Bray, 
respondent's  shift  boss,  "If  any  is  proven  by 
the  evidence  to  have  the  stope  timbered, 
would  be  the  promise  of  the  defendant  com- 
pany." And  in  instruction  No.  12  the  court 
said:  "The  effect  of  such  promise  by  the 
master  Is  to  relieve  the  servant  from  the  as- 
sumption of  the  risk  of  the  particular  danger 
to  which  the  promise  relates,  if  the  servant 
in  good  faith  relies  on  the  promise,  although 
the  servant  be  aware  of  the  danger,  and,  aft- 
er, allowing  to  tbe  master  a  reasonable  time 
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to  remedly  the  danger,  makes  the  master  re- 
sponsible for  the  Injury  resulting  from  such 
dangerous  condition  during  such  further  rea- 
sonable time  that  the  servant  continued  to 
work  In  expectation  that  the  master  will 
remedy  the  defect."  (Italics  ours.)  The  giv- 
ing of  this  Instruction  and  the  refusal  of  the 
court  to  charge  the  jury  as  requested  by  ap- 
pellant  Is  assigned  as  eriror. 

The  rule  as  declared  by  practically  all  of 
the  authorities  is  that,  when  the  master  in 
response  to  a  complaint  made  by  a  servant 
of  the  unsafe  and  dangerous  condition  of  the 
place  in  which  the  servant  is  at  work  prom- 
ises to  eliminate  the  particular  danger  com- 
plained of  by  putting  the  premises  in  a  rea- 
sonably safe  condition,  and  the  servant,  re- 
lying on  the  promise,  continues  at  work  for  a 
reasonable  time  thereafter,  the  master,  and 
not  the  servant,  assumes  the  risks  of  the 
danger  complained  of  during  such  reasonable 
time,  unless  the  place  is  so  obviously  dan- 
gerous that  a  reasonably  prudent  man  would 
decline  to  work  there,  notwithstanding  the 
promise  of  the  master.  And  the  weight  of 
authority  seems  to  be  that  it  Is  not  necessary 
that  the  servant,  at  the  time  pt  complaining 
of  the  extra  hazards  and  dangers  to  which 
he  is  exposed  because  of  ;the  dangerous  con- 
dition of  the  place  in,  which  he  Is  at  work, 
should  threaten  to  abandon  the  work,  nor 
that  he  should  say  in  so  many  words  that  he 
apprehends  danger  to  himself.  The  authori- 
ties seem  to  hold  that  it  is  suOicient  if  it 
appears  that  the  servant  is  induced  to  remain 
at  work  by  rrason  of  the  promise  to  elimi- 
nate the  danger,  and  that  he  had  no  inten- 
tion of  waiving  his  objection  to  the  danger- 
ous condition  of  which  he  complained.  20 
A.  &  E.  Ency.  U  (2d  Ed.)  127. 

In  1  Shearman  &  Redfleld  on  Negligence, 
I  215,  it  is  said:  "There  la  no  longer  any 
doubt  that,  where  a  master  has  expressly 
promised  to  repair  a  defect,  the  servant  does 
not  assume  the  risk  of  an  injury  caused 
thereby  within  such  a  period  of  time  after 
the  promise  as  would  be  reasonably  allowed 
for  It^  performance,  or  indeed  within  any  pe- 
riod which  would  not  preclude  all  reason- 
able expectation  that  the  promise  might  be 
kept"  And  further  along  In  the  same  sec- 
tion It  to  said:  "Nor,  Indeed,  is  any  express 
promise  or  assurance  from  the  master  neces- 
sary. It  is  sufficient  if  the  servant  may  rea- 
sonably infer  that  the  matter  will  be  at- 
tended to." 

In  .26  Cyc.  1209,  the  rule  Is  tersely  and, 
aa  we  think,  correctly  stated  as  follows: 
"Where  the  master  or  some  one  acting  In 
bto  place  promises  to  remedy  the  defect 
complained  of,  the  servant,  by  continuing  in 
his  employment  for  a  reasonable  time  after 
such  promise,  does  not  assume  the  risk  of 
Injury  from  the  defect  unless  the  danger  was 
so  pat«it  that  no  person  of  ordinary  pru- 
dence Would  have  continued  to  work."  And 
on  page  1211  of  the  same  volume  it  is  said: 
"To  be  Bufflcient;  a  promise  .hy  the  master  to 


remedy  defects  or  -remore  danger  .must  be^ 
deflnlte  and  certain,  and  must  be- made  with 
a  view  to  the  servant's  safety,  and  as  an  in- 
ducement to  him  to  continue  work..  The 
promise  may,  however,  be  implied  as  well  as 
express,  general  as  well  as  Individual." 

In  2  Cooley  on  Torts  (3d  Ed.)  p.  U57,  the» 
author  says:  "If  the  master  promised  to  re- 
pair; the  defect  or  remove  the  danger,  b» 
thereby  assumes  the  risk  arising  therefrom, 
and  the  servant  may  continue  for  a  reason- 
able time  at  the  mastw's  risk.  *  •  *  Aft- 
er a  reasonable  time  has  elapsed,  or,  if  a  def- 
inite time  is  fixed,  then  after  that  lias  ex- 
pired/ the  risk  is  again  upon  the  servant. 
Though  the  rl^  Is  on  the  master,  the  serv- 
ant must  exercise  a  reasonable  degree  of  care 
in '  view  of  the  danger  to  which  he  is  ex- 
posed. If  the  danger  is  obvious  and  such, 
that  a  reasonably  prudent  man  would  not  in- 
cur It,  the  rule  does  not  apply  and  the  serv- 
ant continues  at  bis  own  risk."  To  the  same 
effect  are  the  following  decisions:  Rotbeu- 
bo-ger  V.  N.  W.  Con.  Hilling  Co.,  57  Miim. 
461,  59  N.  W.  631;  Illinois  Bteel  Co.  ▼. 
&fann,  100  lU.  App.  367;  A.,  T.  &  S.  F.  R. 
Co.  V.  Sadler.  38  Kan.- 130,  16  Pac.  46,  6  Am> 
Stt  Bep.  729;  Yerkes  v.  Northern  Pac.  By. 
Co..  112  Wto.  184,  88  N.  W.  S3,  88  Am.  St 
Rep.  961?  Piesrt  v.  Chicago,  eta,  Ry.  Co., 
82  Iowa,  148,  47  N.  W.  1017;  Alton  Lime  dc^ 
Cement  Co.  v.  Calrey,  47  III.  App.  843;  Hough 
V.  Railway  Co.,  100^ U.  S.  213,  25  L.  Bd.  612; 
T.  &  N.  O.  Ry.  Co.  V.  Blngle,  9  Tex.  Civ. 
App.  322,  29  S.  W.  674;  Andrecslk  v.  New 
Jersey  Tube  Co.,  73  N.  3.  Law,  664,  63  Atl. 
719,  4  L.  R:  A.  (N.  S.)  918,  9  Ann.  Cas.  1006r 
Foster  ▼.  Chicago,  etc.,  B.  Co.,  127  Iowa,  84, 
102  N.  Wl  422,  4  Ann.  Cas.  160 ;  Morgan  v. 
Rainier  ■Beacb  Lum.Co.,  51  Wash.  335,  9& 
Pac.  1120,  22  L.  R.  A.  (N.  S.)  472,  and  note. 

The  case  of  Foster  v.  Chicago,  etc.,  R.  Co., 
supra,  is  also  published  Ih  127  Iowa,  84,  102 
N.  W.  422.  4  Ann.  Cas.  150,  and  we  Invite 
attention  to  an  elaborate  and  Instructive  note 
appended  to  the  decision  tn  said  last-named 
volume  in  which  the  annotater  cites  numer- 
ous cases  In  which  this  question  was  in- 
volved. From  the  decisions  there  cited,  the 
annotater  concludes  that  "the  reasoning  sup- 
porting this  rule  is  that,  when  the  master 
has  knowledge  of  the  defect  and  promises  to 
repair  the  same,  he  Impliedly  requests  the 
servant  to  continue  at  work,  and  impliedly 
assumes  responsibility  for  any  accident  that 
may  result  fi:om  the  defect  during  the  rea- 
sonable time  within  which  repairs  should  be 
made." 

In  tbto'Case.  as  we  have  pointed  out,  the 
evidence  introduced  in  b^alf  of  appellant 
tended  to  show  that  the  top  or  roof  of  the 
Btope  directly  over  the  sills  was  "drummy" 
and  appeared  to  be  in  an  unsafe  condition, 
and  that  It  might  break  loose  and  fall  at 
any  moment;  that  appellant  notified  respond- 
ent's shift  boss  of  the  dangerous  condition  of 
the  stope  at  that  point,  and  stated  to  him 
tbst  it  needed  timbering;    that  the  shift 
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"boss  promised  to  hare  the  place  timbered; 
that  the  material  which  fell  and  caused  the 
Injary  complained  of  came  from  a  point  in 
the  roof  of  the  stope  directly  over  the  sills, 
and  that,  If  timbers  had  been  installed  lu 
the  stope  on  the  sills  as  promised,  the  acci- 
'dent  would  not  have  occurred.  Under  the 
authoritlee  cited,  we  are  clearly. of  the  opin- 
ion that  appellant's  request,  when  consider- 
ed In  ooimection  '^ith  other:  ^lortlons  of  the 
«onrt'8'  charge,  contains  a  correct  statement 
«f  the  law, applicable,  to  the,  issues  of  fact 
in  this  case  and  should  have  been  given. 

Counsel  for  respondent  rigorously  contend 
that  the  court  did;  tn  effect,  charge  the  Jury 
as  requested  by  appellant.  We  do  not  think 
so.  The  court,,  by  giving  that  part  of  the 
Instruction,  op:  this  question  wherein  it  Is 
said  that,  "after  allowing  to  the  master  a 
reasonable  tl^e  to  ren^edy  the  danger,  make^ 
the  master  responsible-  for  Injury  resulting 
from  such  dangerous  condition  during' sucK 
further  reasonahle  time  that  the  servant  con- 
tinues to  work,"  ^tc,  in  effect  charged  the 
Jury  that  the  respondent  was  entitled  to  a 
reasonable  time  In  whicli  to  timber  the  stope 
after  the  alleged  promise  was  made  before 
It  could  be  held  to  have  assumed  the  risk  of 
tike  particular  danger  of  which  complaint 
■was  made.  In  other  words,  the  jury  were 
told  that  appellant  continued  to  assume  such 
risk  for  «.  reasonable  time  after  the  promise, 
and  then  respondent  assumed  the  risk  "dur- 
ing such  further  reasonable  time"  that  appel- 
lant continued  to  work  in  expectation  that 
respondent  would  remedy  the  dangerous  con- 
dition of  the  stope.  Whatcrer  doubt  or  un- 
certainty, if  any,  there  might '  be  regarding 
the  legal  effect  of  the  language  used  when 
'^read  and  considered  alone,  separieite  and 
apart  from  the  balance  of  (h^  charge,  la  re- 
moved and  the  Instruction  is  made  plain  and 
certain  by  reading  in  connection  therewith 
Instruction  No.  23,  which  is  as  follows;  "If 
the  alleged  conversation  testified  to  by  plain- 
tiff occurred  at  about  11:30  o'clock  In  the 
evening,  then  your  verdict  must  be  for  the 
defendant.  In  other  words,  If  yon  should  be- 
lieve that  the  conversation  took  place  be- 
tween plaintiff  and  the  witness  Bray  re- 
ferred to  by  plaintiff,  but  that  It  took  place 
just  a  few  minutes  before  the  accident,  to 
plaintiff,  then  your  verdict  must  be  tor  the 
defendant." 

This  instruction,  the  giving  of  which  is  as- 
signed as  error,  we  think  clearly  demon- 
«trate8  that  the  court,  by  giving  Instruction 
No.  12,  supra.  Intended  to  do  just  what  the 
phraseology  therein  used  purports,  namely, 
tell  the  jury  that  appellant  continued  to  as- 
sume the  risk  of  the  particular  danger  com- 
plained of  for  a  reasonable  time  after  the 
alleged  promise  was  made. 

From  what  we  have  said  it  necessarily  fol- 
lows that  the  giving  of  instruction  No.  23 
-was  In  and  of  Itself  prejudicial  error.  Un- 
der the  facta  of  this  case,  the  promise  of 
Bray  (the  shift  boss),  if  made  a  few  mo- 


ments only  before  the  accident,  had  the  same 
effect  upon  the  contractual  relations  exist- 
ing between  appellant  and  respondent  as  It 
would  have  had  if  made  several  hours  prior 
thereto.  As  we  have  hereinbefore  stated, 
the  rule,  as  declared  by  practically  all  of 
the  authorities,  is  that  a  promise  by  the  mas- 
ter to  remedy  a  dangerous  condition  known 
to  the  servant  is  an  implied  assumption  of 
the  risk  by  the  master  from  the  ttme  the 
promise  is  made  and  for  a  reasonable  time 
thereafter  during  which  tie  servant  con- 
tinues to  work  In  expectation  that  the  prom- 
ise will  be  fulfilled. 

The  judgment  is  revfersed  and  the  cause 
remanded  to ,  the  district  court,  with  direc- 
tions to  grant  a  Jiew  trlaL  .  Appellant  to 
recover  costs.        •' 

STRAUP,  X,  concurs. 

FRICK,  0.  3.  I  concur.  I  am  not  pre- 
pared to  say,  however,  that  the  court  was 
required :  to.  charge  the  Jury  ..in  the  exact 
language  or  form  requested.  The  request 
may  have  been  too  broad  in  stating  that  the 
promise  by  the  master  "fastens  the  responsi- 
bility for  any  Ihjiiry  resulting  from  such 
dangerous  condition  'upon'  the  mastier,"  etc. 
This  Is  not  necessarily  the  result  under  all 
circumstances.  The  effect  of  such  a  pron^is'e 
merely  shifts  the  rlricibf  Injui^  from  the 
servant  to  the  master,. and  prevents  the  nias- 
tCT  from  successfully  iutierposljig  the  defense 
that  the  servant  has  assumed  the  risk. 
Whether  the  master  is  ultimately  liable  for 
an  injury  If  the  servant  continues  to  per- 
form the  particular  service  In  reliance  upon 
the  master's  promise'  may,  lu  a .  particular 
case,  still  depend  upon  whether  the  master 
was.  in  fact  n^llgient,  whether,  the  servant 
was  free  from  contributory  negligence,  and 
whether  the  injury.  If  any  was  suffered,  w«is 
the  proximate  cause  6f  the  master's  or  of 
the  servant's  negligence.  The  law  with  re- 
spect to  when  the  risk  shifts  from  the  serv- 
ant to  the  master  was,  however,  correctly 
outlined  in  the  request,  and  In  my  Judgment 
the  court  erred  in  not  charging  the  Jury  In 
that  regard  in  substance  as  requested. 

Nor  can  I  agree  with  respondent's  counsel 
that  the  charge  as  given  by  the  court  is  a 
mere  statement  of  the  same  principle  of  law 
in  another  form  and  Is  therefore.  In  legal 
effect,  the  same  as  what  is  contained  In  the 
request  offered  by  appellant  Nor  do  I 
think  that  the  court  thought  so,  or  it  would 
not  have  used  the  phraseology  used  In  the 
charge  given.  In.  view  of  the  circumstances 
and  of  what  the  court  said,  there  was  no 
reason  why  the  court  should  have  adopted 
a  different  phraseology  unless  It  desired  to 
convey  a  different  meaning  to  the  Jury.  I 
am  forced  to  the  conclusion  that  the  court 
Intended  to  do  Just  what  the  language  used 
by  it  Indicates,  namely,  t;o  depart  from  the 
spirit  of  the  charge  as  requested  by  appel- 
lant's counsel.    If  It  did  not  succeed  In  do- 
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Ing  so,  as  respondent's  counsel  now  contend, 
this  Is  because  the  language  used  does  not 
have  that  effect.  Even  If  this  conclusion  be 
sound,  the  result  reached  by  my  Associates 
Is  still  correct,  because  the  charge  as  given 
by  the  court  certainly  left  Its  meaning  In 
grave  doubt  when  it  should  have  been  clear 
and  specific. 


SMOOT   V.   CHBCKETTS   et  al 
(Supreme   Court   of  Utah.     June   14,   1912.) 

1.  AccoBD  AND  Satisfaction  (|  12*)— Labob 
Claius  —  Pathsnt  of  Less  than  thk 
Amount  Dub. 

Where,  on  the  abandonment  of  a  building 
contract  by  the  contractors,  labor  claimants 
demanded  payment,  and  there  was  no  agree- 
ment that  they  should  release  the  owner  or 
the  contractors  from  liability,  or  that  they 
should  accept  payment  of  one-third  of  their 
claims  as  a  compromise  or  settlement,  there 
being  no  dispute  as  to  the  .amount  due,  the 
fact  that  they  each  received  one-third  of  the 
amount  due  them,  and  in  return  executed  a 
receipt  to  the  owner  for  such  amount  "in  full 
of  all  claims  against"  the  owner  for  labor,  was 
insufficient  to  establish  an  accord  .and  satis- 
faction. 

[Ed.  Note.— For  other  cases,  see  Accord  and 
Satisfaction,  Cent  Dig.  |{  91,  92,  93;  Dec. 
Dig.  I  12.»i 

2.  ACCOBD  AND  SATISFAOnON  (|  12*)— BBQ- 
TJISITBS. 

When  it  is  claimed  that  payment  by  the 
debtor  of  a  sum  less  than  is  due  to  the  cred- 
itor is  a  payment  in  full  discharge  of  the  en- 
tire amount  due,  a  receipt  acknowledging  full 
payment  is  not  controlling,  but  it  must  also 
appear  that  the  payment  was  based  on  a  suf- 
ficient independent  consideration  or  on  a  com- 
promise of  a  disputed  or  unliquidated  claim. 
[B!d.  Note. — For  other  cases,  see  Accord  and 
Satisfaction,  Cent  Dig.  H  91,  92,  93;  Dec. 
Dig.  I  12.»] 

8.  Compositions  with  Cbbditobs  (8  5*)— 
What  Constitutkb— Conclusiveness. 
That  labor  claimants  received  from  the 
owner  of  a  building  one-third  of  their  claims 
on  the  abandonment  of  the  contract  by  the 
contractors  did  not  release  the  owner  from 
Uabiiity  for  the  balance  on  the  theory  that 
such  payment  was  in  the  nature  of  a  com- 
position agreement  with  creditors,  in  the  ab- 
sence of  proof  that  the  creditors  agreed  among 
themselves  that  each  would  receive  the  one- 
third  payment  in  full  payment  or  discharge  of 
his  entire  claim. 

[Ed.  Note. — For  other  cases,  see  Composi- 
tions with  Creditors,  Cent  Dig.  {{  3-7;  Dec. 
Dig.  {  5.*] 

4.  Mechanics'  Liens  (|  115*)— Labob 
Claimants  —  Liability  of  Owneb— Stat- 

TTTES. 

Comp.  Laws  1907,  |  1374,  provides  that 
the  owner  of  a  building  under  construction  by 
contractors  shall  not  make  any  payments  be- 
fore they  become  due  under  the  contract,  and, 
if  made,  they  shall  be  treated  as  if  not  made 
■o  far  as  the  rights  of  lien  claimants  are  con- 
cerned. Held,  that  such  section  was  applicable 
to  a  case  where  the  contractor  abandoned  his 
contract,  and,  where  treating  premature  pay- 
ments as  not  made,  the  owner  had  in  his  hands 
money  applicable  to  labor  claims,  so  that  a 
payment  made  by  the  owner  to  labor  claim- 
ants of  one-third  of  the  amount  due  to  them 


could  not  discharge  his  liability  for  the  bal- 
ance on  the  theory  that,  where  one  not  the 
debtor,  and  who  is  not  legally  or  morally  bound 
to  pay,  pays  a  sum  less  than  the  whole  debt 
and  the  creditor  receives  the  iesser  sum  in 
discharge  of  the  greater,  he  cannot  maintain 
an  action  for  the  remainder;  such  principle 
being  inapplicable. 

[E>d.  Note. — For  other  cases,  see  Mechanics' 
Liens,  Cent  Dig.  |{  150-159;  Dec.  Dig.  f 
115.*] 

5.  Mechanics'  Liens  (|  115*)— Labob  Claims 
—Liability  of  Owneb— Payment  of  Ex- 
cess  OF  CONTBACT  PbICB. 

That  the  owners  of  certain  buildings  un- 
der construction  paid  out  money  in  excess 
of  the  contract  price  prior  to  the  abandonment 
of  the  contract  by  the  contractors  was  no 
defense  to  their  liability  for  labor  claims  which 
were  the  proper  subject  of  liens. 

[Ed.  Note. — For  other  cases,  see  Mechanics' 
Liens,  Cent  Dig.  |{  150-159;  Dec.  Dig.  | 
115.*] 

6.  Mechanics' Liens  (5H5*)—LabobClaim8 
—Payments  Otheb  Than  in  Cash. 

Comp.  Laws  1907,  {  1375,  provides  that 
as  to  all  liens,  except  that  of  the  contractor, 
the  whole  contract  price  shall  be  payable  in 
money  except  as  provided  therein,  and  shall 
not  be  diminished  by  any  indebtedness,  offset 
or  counterclaim  in  favor  of  the  owner  and 
against  the  contractor,  except  when  the  own- 
er has  contracted  to  pay  otherwise  than  in 
cash,  in  which  case  the  owner  shall  post  and 
maintain  at  a  conspicuous  place  on  the  prem- 
ises a  statement  of  the  terms  and  conditions 
of  the  contract,  before  materials  are  furnished 
or  labor  is  performed,  and  when  so  posted 
shall  give  notice  to  all  parties  interested  of 
the  terms  and  conditions  of  the  contract 
Held,  that  the  owner,  as  against  labor  claim- 
ants, could  pay  a  part  of  the  contract  price 
in  a  medium  other  than  money  only  on  com- 
pliance with  the  provisions  of  such  section, 
and  that  the  burden  as  against  such  claimants 
was  on  the  owner  to  show  such  compliance. 
[Ed.  Note.— For  other  cases,  see  Mechanics' 
Liens,  Cent  Dig.  {§  150-159;  Dec.  Dig.  { 
115.*] 

7.  Mechanics'  Liens  (J  202*)  —  Laboreb'b 
Lien— Assignment. 

Under  Comp.  Laws  1W7,  {  1,396,  provid- 
ing tliat  all  liens  under  the  chapter  relating 
to  mechanics'  and  laborers'  liens  shall  be  as- 
signable as  other  choses  in  action,  and  that 
the  assignee  may  sue  thereon  in  his  own  name, 
the  right  to  perfect  a  laborer's  lien  is  assign- 
able, authorizing  the  assignee  to'  take  the  nec- 
essary steps  to  establish  the  lien. 

[Ed.  Note. — For  other  cases,  see  Mechanics' 
Liens,  Cent  Dig.  {  375;   Dec.  Dig.  §  202.*] 

8.  Appeal  and  Ebbob  (|  1011*)— Review- 
Conflicting  Evidence. 

Findings  based  on  conflicting  evidence  will 
not  be  reversed  on  appeal  unless  it  is  clear 
from  the  evidence  that  the  findings  are  wrong. 
[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig,  H  3983-3989;  Dec.  Dig.  { 
1011.*] 

Stranp,  J,,  dissenting. 

Appeal  from  District  Court,  Weber  Coun- 
ty;   J.  A.  Howell,  Judge. 

Action  by  William  8.  Smoot  against  Jo- 
seph Checketts  and  another,  doing  business 
under  the  name  of  Checketts  &  Bradeson, 
and  others.  Judgment  for  plaintiff,  and  de- 
fendants appeal.    Affirmed. 
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A.  G.  Horn,  of  Ogden,.far  appdlanta.  Agee 
ft  McCiacken,  J.  N.  Kiinball,  and  R.  S.  Fams- 
wortb,  all  of  Ogden,  for  respondent 

FRICK,  C.  J.  OThe  respondent,  William  S. 
Smoot,  for  himself  and  as  tbe  assignee  of 
other  lien  claimants,  commenced  this  action 
to  foreclose  certain  mechanics'  liens.  Ray 
A.  Ross  filed  a  cross-complaint,  but,  for  tbe 
purposes  of  this  opinion,  he  will  be  treated 
the  same  as  though  he  were  an  assignee  of 
the  respondent  Smoot  The  district  court 
found  the  Issues  In  favor  of  the  lien  claim- 
ants and  ordered  that  the  premises  against 
which  the  liens  were  claimed  be  sold. 

The  controlling  facts,  stated  as  briefly  as 
possible,  are:  That  Checketts  Sc  Bradeson, 
as  copartners,  and  hereafter  called  contrac- 
tors, in  April,  1908,  entered  into  a  contract 
with  the  Inter-Mountaln  Fair  Association,  a 
corporation,  hereafter  styled  association, 
whereby  said  contractors  agreed  to  furnish 
the  labor  and  material  to  construct  and  com- 
plete certain  buildings,  and  also  to  remove 
and  repair  certain  other  buildings  and  struc- 
tures for  said  association,  for  tbe  agreed 
price  of  |2,839,  payable  on  and  before  the 
completion  of  the  buildings  and  structures 
aforesaid.  Said  contractors  became  finan- 
dally  embarrassed,  and  some  time  in  the 
latter  part  of  July,  1908,  before  completing 
the  buildings  and  structures  aforesaid,  aban- 
doned their  contract.  Prior  to  said  aban- 
donment, said  contractors  had,  however,  con- 
tracted debts  and  obligations  for  material 
used  in  and  for  labor  p^Tformed  upon  said 
buildings  and  structures.  The  controversy 
in  this  case  is  limited  to  the  claims  for  labor 
performed  as  aforesaid. 

[1]  One  of  the  principal  questions  present- 
ed for  determination  arose  out  of  the  follow- 
ing circumstances,  namely:  A  short  time 
after  the  contractors  bad  abandoned  their 
contract,  a  number  of  tbe  laborers  who  had 
been  employed  by  said  contractors,  and  who, 
under  such  employment,  had  performed  la- 
bor apon  the  buildings  and  structures  afore- 
said, met  with  some  of  the  officers  of  the  as- 
sociation and  demanded  payment  for  their 
labor,  and,  in  case  payment  were  not  made, 
they  threatened  to  file  liens  under  tbe  stat- 
utes of  this  state  against  said  buildings  and 
structures.  After  some  discussion,  the  as- 
sociation paid  the  claimants  about  one-third 
of  what  was  due  them  for  labor,  and  took 
from  each  of  them  a  receipt  in  the  follow- 
ing form :  "Ogden,  Utah,  July  31,  1908.  Re- 
ceived  of   Inter-Mountain   Fair   Association 

dollars,  in  full  of  all  claims  against 

the  above  association  for  labor."  The 
amonnt  that  was  paid  to  each  claimant  was 
Inserted  In  his  receipt,  and  each  one  signed 
a  separate  form.  In  its  answer,  the  associa- 
tion pleaded  the  foregoing  payment  as  an  ac- 
cord, satisfaction,  and  settlement  of  all 
claims.  The  claimants,  however,  denied  such 
compromise  or  settlement.  Upon  that  issue 
the  court  found  that,  when  the  foregoing 


payments  were  made  and  tbe  receipts  execut- 
ed and  delivered,  "there  was  In  fact  no 
agreement  that  either  of  said  parties  would 
release  the  said  defendant  (association),  or 
the  defendants  Checketts  A  Bradeson  (the 
contractors)  from  liability  to  them,  and,  fur- 
ther, that  there  was  no  dispute  at  the  time 
of  said  payments  as  to  the  amounts  then 
due  and  owing  to  the  said  plaintiff"  or  his 
assignors,  including  Ross.  The  court  fur- 
ther found  that  there  was  no  consideration 
to  support  the  alleged  accord  and  satisfac- 
tion, and  further  found  that  the  payments 
made  as  aforesaid  were  made  out  of  money 
that  was  due  and  owing  by  said  association 
to  said  contractors.  The  court  further  found 
that  although  said  contractors  had  abandon- 
ed said  contract  notwithstanding  that  fact 
"there  was  sufficient  money  remaining  In  Its 
(tbe  association's)  hands  of  the  contract  price 
of  the  work  to  be  performed  under  said  con- 
tract after  the  payment  for  the  completion 
of  said  work  to  pay  the  plaintiff  and  his  as- 
signors" together  with  all  other  claims  for 
material.  Upon  these  facts  the  court  found, 
as  a  conclusion  of  law,  that  there  was  nei- 
ther a  compromise  settlement  nor  an  ac- 
cord and  satisfaction  of  said  claims. 

It  is  now  Insisted  by  the  attorney  for  the 
association  that  the  court  erred  in  its  find- 
ings as  aforesaid.  From  the  facts  as  found, 
which,  in  our  Judgment,  are  sustained  by  the 
evidence,  the  pasrments  relied  on  by  the  as- 
sociation do  not  constitute  an  accord  and 
satisfaction,  nor  did  the  transaction  between 
the  claimants  and  the  officers  of  the  associa- 
tion amount  to  a  compromise  and  settlement 
of  unliquidated  or  disputed  claims.  There 
was  no  dispute  whatever  between  the  officers 
of  the  association  and  the  labor  claimants 
with  respiect  to  the  amount  that  was  due  to 
any  one  of  them  from  the  contractors.  Nei- 
ther was  there  any  question  with  regard  to 
whether  the  claimants,  as  a  matter  of  law, 
were  entitled  to  file  Hens  against  the  build- 
ings and  structures  of  the  association  for  the 
full  amount  of  their  claims.  The  mere  fact 
that,  under  such  circumstances,  the  claim- 
ants executed  receipts  In  full  when  they  had 
in  fact  received  only  about  one-third  of  the 
amounts  then  due  them  from  the  contractors 
for  labor  Is  of  slight  If  any,  Importance.  As 
to  whether  the  receipt  of  a  less  sum  will  dis- 
charge a  greater  one  does  not  depend  upon 
the  form  of  the  receipt  that  is  given. 

[2]  When  it  is  claimed  that  the  payment 
by  the  debtor  of  a  sum  of  money  less  than 
is  due  and  owing  to  the  creditor  is  a  pay- 
ment In  full  discharge  of  the  entire  amount 
due,  a  receipt  acknowledging  full  payment 
standing  alone  Is  not  controlling.  If  such  a 
payment  is  based  upon  a  sufficient  independ- 
ent consideration,  or  upon  a  compromise  of 
a  disputed  or  an  unliquidated  claim,  and  un- 
der such  circumstances  the  lesser  sum  Is 
received  as  payment  in  discharge  of  the 
larger  one,  tbe  payment  is  binding  upon  the 
creditor.     Bamum  t.   Green,  13  Colo.  App. 
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258,  259,  57  Pac.  767;  Johnson  V.  Simmons, 
76  Minn.  34,  78  N.  W.  863;  Canadian  Fed. 
Co.  V.  McShane,  80  Neb.  551,  114  N.  W.  594, 
14  L.  R.  A.  (N.  S.)  443,  127  Am.  St  Rep.  791; 
Farmers'  &  Mechanics'  Life  Ass'n  v.  Calne, 
224  111.  599,  79  N.  E.  956;  PrudenUal  Ins. 
Co.  V.  Cottongham,  103  Md.  319,  63  AU.  359 ; 
Ness  T.  Minnesota  &  Colo.  Co.,  87  Minn.  413, 
92  N.  W.  333. 

In  the  foregoing  cases,  the  doctrine  of 
what  constitutes  a  sufflclent  consideration 
for  the  discharge  of  a  debt  then  due  by  the 
payment  of  an  amount  less  than  the  whole 
debt  Is  fully  Illustrated.  Under  the  author- 
ity of  every  one  of  the  cases  referred  to 
above,  with  njany  others  which  might  be 
cited,  the  payment  in  the  case  at  bar  did  not 
amount  to  either  a  compromise  of  a  disputed 
claim  or  an  accord  and  satisfaction. 

[3]  Nor  is  the  contention  of  counsel  for  the 
association  tenable  that  the  payments  made 
were  In  the  nature  of  a  composition  agree- 
ment with  creditors,  .^'nd  henqe  are  .binding 
upon  the  lien  claimants,  as  constituting  a 
part  of  the  creditors  of  the  contractors.  It 
Is  undoubtedly  the  law  that,  where  all  or  a 
part  of  the.  creditors  of  a  particular  debtor 
agree  among  themselves  that  each  will  re- 
ceive from  the  debtor,  or  out  of  his  property 
or  fimds,  a  certain  amount  or  per  cent  of 
the  creditor's  claim  in  full  payment  or  dis- 
charge of  his  entire  claim,  such  an  agree- 
ment Is  binding  upon  all  the,  creditors  who 
are  parties  to  the  same.  In  order  that  such 
an  agreement  be  binding,  however,  there 
must  be  an  agreement  or  understanding  to 
the  effect  Just  stated  by  the  creditors  apiong 
or  between  themselves.  In  other  words,  there 
must  be  mutuality,  among  the  creditors  in 
order  to  bind  any  of  them.  In  the  cases  of 
Gage  V.  De  Courcey,  68  N.  H.  579, 41  Atl.  183, 
Bartlett  v.  Woodworth-Mason  Co.,  69  N.  H. 
316,  41  Atl.  264,  and  Sage  v.  Valentine,  23 
Minn.  102,  the  principles  now  under  consider- 
ation are  clearly  illustrated  and  applied. 
The  facts  in  the  case  at  bar  do  not  bring  it 
within  the  principles  aforesaid. 

[4]  Counsel,  however,  Insist  that,  under 
the  facts,  the.  case  at  bar  falls  within  the 
doctrine  that  where  one  not  the  debtor,  and 
who  is  not  under  any  legal  or  moral  obliga- 
tion to  pay  the  debt,  does  pay  a  sum  less 
than  the  whole  debt,  and  the  creditor  agrees 
and  does  receive  the  lesser  sum'ln  discbarge 
of  the  greater  one,  the  creditor. is  bound  and 
cannot  thereafter  sustain  an  action  for  the 
remainder.  This  doctrine  Is  clearly  stated  by 
Mr.  Justice  Collins  In  the  case  of  Clark  v. 
Abbott,  53  Minn.  88,  66  N.  W.  542,  39  Am. 
St  Rep.  577.  It  Is  also  applied  in  the  case 
of  Gordon  v.  Moore,  44  Ark.  349,  SI  Am.  Rep. 
606.  The  foregoing  doctrine  has  and  can 
have  no  application  as  between  material  and 
laboring  men  and  the  owner  of  buildings  and 
structures  under  our  mechanics'  lien  statute. 
The  owner  of  the  building  and  the  material 
or  laboring  men  are  not  strangers  within 
the  purview  of  the  foregoing  doctrine.    Un- 


der oiir  statute  (C.  Xj.  1907,  I  1374),  the  as- 
sociation had  no  authority  to  make  any  pay- 
ments before  such  payments  were  due  in  ac- 
cordance with  the  terms  of  the  contract,  and, 
if  It  made  any  payments,  they,  under  the 
statute,  bad  to  be  treated  "as  if  hot  made," 
so  far  as  the  rights  of  the  respondent  and 
his  assignors  are  concerned.  The  statute  Is 
applicable  although,  as  in  this  case,  the  con- 
tractor "may  thereafter  abandon  his  con- 
tract" 

As  we  have  seen,  the  contract  price  was 
not  payable  unless  and  until  the  structures 
contracted  to  be  erected  were  completed.  We 
have  also  called  attention  to  the  fact  that 
Checketts  &  Bradeson,  the  contractors,  never 
completed  their  contract,  but  abandoned  the 
structures  before  completing  them.  The  pro- 
visions of  section.  1374,  supra,  therefore  be- 
came applicable,  and  hence  the  court  was 
right,  as  a  matter  of  law,  when  it  found  that 
the  association  had  a  sufficient  amount  of  the 
contract  price  In  its  hands  to  pay  the  re- 
spondent and  his  assignors,  because,  under 
the  statute,  any  payments  that  the  associa- 
tion may  have  made  under  the  undisputed 
facts  were  by  the  statute  "deemed  as  if  not 
made,"  so  far  as  the  rights  of  lien  claimants 
were  concerned. 

[t]  What  has  been  said  also  answers  the 
claim  that  the  association  paid  out  money 
In  excess  of  the  contract  price.  If  this  was 
done.  It  was  contrary  to  the  spirit  of  our  lien 
laws,  and  cannot  be  urged  as  a  reason  why 
respondent,  and  his  assignors  should  not  re- 
ceive pay  for  the  labor  they  performed.  So 
long  as  the  right  to  liens  existed,  the  as- 
sociation had  ho  right  whatever  to  prefer 
any  claimant  above  another,  and,  if  it .  did 
so  before  the  time  for  filing  liens  had  elapsed, 
it  cannot  complain  because  the  law  compels 
It  to  treat  all  claimants  alike.  Moreover,  It 
appears  In  this  case  that  the  association  was 
permitted  to  pay  a  part  of  the  contract  price 
In  a  medium  other  than  money. 

[I]  This  could  only  be  done  so  as  to  affect 
the  respondent  and  his  assignors  if  the  pro- 
visions of  section  1375  were  complied  with 
by  the  association.  The  burden  of  showing 
that  fact  as  against  these  claimants  was  up- 
on the  association,  and  tber6  is  nothing  In 
the  record  to  show  that  said  section  was 
compiled  with.  This  Is  Important  only  for 
the  purpose  of  showing  that  the  excessive 
payments  that  are  claimed  by  the  association 
are  entirely  Immaterial  In  this. case  under 
the  facts  as  found  by  the  court 

It  Is  further  asserted  that  the  court  erred 
In  allowing  attorney's  fees.  Comp.  Iaws 
1907,  {  1400,  expressly  provides  that,  in  ac- 
tions to  foreclose  mechanic's  liens,  the  suc- 
cessful party  shall  be  entitled  to  recover  an 
attorney's  fee  to  be  fixed  by  the  court  not  to 
exceed  $25.  The  amount  allowed  by  the 
court  not  being  In  excess  of  the  amount  ];>er- 
mltted  by  statute,  and  no  other  error  being 
claimed  in  this  regard,  the  assignment  mu^ 
be  overruled. 
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[7]  From  tbe  record  It  Is  made  to  appear 
that  cue  Hupp  was  emploj'ed  by  tbe  con- 
tractors, and  that  be  performed  labor  upon 
tbe  building  and  structures  In  question;  that 
be  did  not  himself  malie  oatb  to  bis  claim 
and  file  the  same,  but  that,  before  tbe  no- 
tice of  lien  was  filed,  be  bad  assigned  his 
claim  for  labor  to  tbe  cross-complainant 
Ross.  Ross,  after  tbe  assignment  to  bim, 
duly  made  oatb  to  tbe  claim  and  filed  the 
same  as  required  by  our  statute.  Counsel 
for  tbe  association  vigorously  assails  the 
ruling  of  tbe  trial  court  in  allowing  and  en- 
forcing the  lien  thus  claimed  by  Ross.  Coun- 
sel concedes  that  tbe  original  claimant,  after 
perfecting  his  lien  under  the  statute,  might 
assign  the  same,  and  that  bis  assignee  may 
enforce  it,  but  It  Is  contended  that  the  mere 
claim — that  is,  a  mere  inchoate  right  to  a 
lien — ^is  not  assignable.  In  other  words, 
counsel  contends  that  tbe  original  claim- 
ant must  perfect  tbe  lien  under  the  statute, 
and  that  bis  assignee  cannot  perfect  the 
lien.  A  number  of  cases  are  cited  which 
sustain  counsel's  contention.  In  27  Cyc.  255, 
tbe  law  upon  the  subject,  and  which  Is  to 
tbe  contrary  of  counsel's  citations,  is  stated 
In  tbe  following  language:  "In  some  Juris- 
dictions it  Is  held  that  an  Inchoate  meclian- 
Ic's  lien  may  be  assigned  so  as  to  Invest  the 
assignee  with  the  right  to  perfect  and  en- 
force the  same."  . 

In  support  of  the  foregoing  statement,  cas- 
es are  cited  from  Alabama,  Colorado,  Flori- 
da. Iowa,  Kansas,  Maine,  Massachusetts, 
Mlcblgan,  Minnesota,  Mississippi,  Rhode  Is- 
land, and  South  Dakota.  See,  also,  Bolsot  on 
Mechanics'  Liens,  {  10;  PhiUIps  on  Mechan- 
ics' Liens,  S{  54,  54a,  55. 

We  are  aware  that  the  Supreme  Court  of 
California,  In  Mills  v.  La  Verne  Land  Co.,  97 
Cal.  «54,  32  Pac.  169,  33  Am.  St.  Rep.  168, 
has  arrived  at  a  contrary  conclusion  to  that 
stated  In  Cyc.  The  case,  however,  Is,  to  some 
extent  at  least,  based  upon  a  California  stat- 
ute. From  an  examination  of  the  cases  cit- 
ed by  the  Supreme  Court  of  California,  It 
develops  that  some  of  the  decisions  relied  on 
by  tbe  California  Supreme  Court  have  since 
then  been  modified.  If  not  overruled.  Iowa 
in  early  cases  held  with  California,  and  in  a 
later  decision  (Peatman  v.  Centerville  Light, 
etc.,  Co.,  105  Iowa,  1,  74  K  W.  689,  67  Am. 
St  Rep.  276),  that  court  supports  tbe  text 
quoted  from  Cyc.,  supra.  The  question  Is 
also  fully  discussed  by  the  Supreme  Court  of 
Minnesota  In  Kinney  v.  Dulutb  Ore  Co.,  68 
Minn.  455,  60  N.  W.  23,  49  Am.  St.  Rep.  628. 
It  Is  there  held  that  even  In  the  absence  of 
a  statute,  to  view  of  the  general  provisions 
of  the  Code  with  respect  to  permitting  as- 
signments, and  In  view  of  the  liberal  pro- 
visions of  tbe  Hen  statute  and  Its  purpose, 
tbe  Inchoate,  right  to  a  lien  Is  assignable. 
Our  statute  (Comp.  Laws  1907,  {  1396),  how- 
ever, specifically  authorizes  the  assignment 
ot  liens  and  gives  the  assignee  the  right  to 
enforce  tbe  same  in  bis  own  name.     We 


tbinic,  when  that  section  Is  considered  In 
connection  with  all  of  the  other  provisions  of 
our  lien  law,  that  a  reasonable  construction 
requires  us  to  hold  that  the  court  committed 
no  error  In  allowing  and  enforcing  the  lien 
in  question.  We  are  of  the  opinion  that,  un- 
der our  statute,  the  right  to  perfect  a  lien 
Is  clearly  assignable. 

It  Is  further  asserted  -  that  tbe  district 
court  erred  In  allowing  a  lien  for  labor  for 
wbldi  tbe  statute  does  not  authorize  a  lien. 
Tbe  record  discloses  that  one  of  the  assign- 
ors performed  a  few  days'  labor  for  which 
there  may  be  some  doubt  whether  tl>e  stat- 
ute gives  a  lien  or  not.  In  view,  however, 
that  the  construction  of  tbe  statute  In  this 
regard  is  of  grave  Importance  to  all  Hen 
claimants,  and  that  counsel  for. neither  side 
has  thoroughly  discussed  tbe  question  nor 
cited  any  authorities,  and  for  the  further 
reason  that  the  amount  Involved  Is  small 
and  that.  In  view  of  the  finding  of  the  court, 
the  association  Is  not  injured  by  tbe  court's 
ruling,  we  have  less  hesitancy  than  we  other- 
wise fi'ould  have  In  refraining  from  pass- 
ing upon  the  question  at  this  time. 

[1}  The  contention  that  tbe  findings  are 
not  sustained  by  tbe  evidence  cannot  pre- 
vail. This  contention  can  only  prevail  In 
cases  where  It  is  clear  from  tbe  evidence 
that  tbe  court's  findings  are  wrong.  Such 
Is  not  tbe  ease  here..  On  most  points  tbe 
evidence  Is,  to  say  the  least.  In  sharp  con- 
flict, and,  where  such  Is  not  the  case,  It  is 
not  clear  that  tbe  findings  are  not  right 
In  cases  where  tbe  evidence  Is  conflicting, 
we  are  Just  as  likely  to  be  wrong  as  to  be 
right  by  attempting  to  interfere  with  the 
court's  findings  of  fact  at  long  range.  In 
view  of  tbe  whole  record,  we  are  of  the  opin- 
ion that  Interference  In  this  case  is  not  Jus- 
tified. In  this  connection  It  should  also  be 
remembered  that  although  the  association 
did  pay  more  than  tbe  contract  price,  yet  it 
paid  no  more  than  tbe  laoor  and  material 
were  worth.  It  therefore  paid  only  for  what 
It  actually  obtained  If  It  was  damaged  in 
any  way  by  reason  of  the  excessive  payments. 
It,  under  tbe  circumstances,  should  look  to 
tbe  contractors,  who  alone  are  responsible 
for  the  predicament  In  which  It  was  placed. 
By  this  we  do  not  mean  that  the  owner  of 
the  building  or  structure  can  be  required  to 
pay  more  than  the  contract  price  In  case  he 
complies  with  the  provisions  of  the  statute, 
but  If  be  does  not  comply  with  them,  and 
is  required  to  pay  more,  he  bas  no  legal  right 
to  complain. 

Tbe  assignment  that  one  of  the  assignees 
had  been  paid  by  the  contractors  must  like- 
wise fall.  Tbe  agreement  between  the  con- 
tractors and  the  assignor  amounted  to  no 
more  than  an  agreement  that  tbe  assignor 
should  be  paid  In  a  particular  manner.  Tbe 
agreement  however,  was  not  fulfilled  by  the 
contractors,  and  the  assignor  received  no 
pay  for  hla  labor.  This  left  the  question  pre- 
cisely tbe  same  as  though  tbe  assignor  bad 
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been  promised  payment  in  casb  by  tbe  con- 
tractors, but  they  did  not  redeem  their  prom- 
ise. 

The  judgment  is  affirmed,  with  costs  to  re- 
spondent. 

Mccarty,  X,  concurs. 

STRAUP,  J.  I  dissent.  Tbe  evidence 
shows:  (1)  The  fair  association  made  two 
written  contracts  with  Checketta  &  Bradeson 
to  construct  and  repair  buildings,  etc.,  upon 
an  agreed  price  of  $2,839.  It  also  entered 
Into  another  agreement  with  them  for  ex- 
tras at  an  agreed  price  of  1235.75.  That 
made  a  total  contract  price  of  $8,074.75.  It 
paid  to  them  and  for  their  use  and  benefit 
$2,935.50.  It  paid  out  $146.69  for  labor  and 
material  to  finish  the  contract.  That  was 
a  total  of  $3,063.19,  or  more  than  the  con- 
tract price.  In  addition  to  that  it  paid  $147 
to  the  plalntiflC  and  his  assignors.  ^)  Obeck- 
etts  &  Bradeson  became  Insolvent  and  aban- 
doned the  work  before  it  was  completed. 
The  plaintiff  and  his  assignors  were  in  their 
employ  and  had  done  labor  for  them  on  the 
work.  When  the  contractors  abandoned  tbe 
work,  they  owed  plaintiff  and  his  assignors 
$440.  (3)  They  demanded  payment  from  the 
fair  association  of  the  amounts  due  them, 
and  threatened  to  file  liens  if  their  claims 
were  not  paid.  There  was  no  dispute  as  to 
the  amounts  due  them  from  the  contractors. 
There,  however,  was  a  controversy  as  to  the 
right  of  plaintiff  and  his  assignors  to  file  a 
lien  or  to  look  to  the  fair  association  for 
payment;  it  contending  in  that  regard  that 
it  did  not  owe  the  contractors  anything,  at 
least  not  an  amount  sufficient  to  pay  the 
claims.  It  also  asserted  that  the  contrac- 
tors owed  other  claims  and  demands  for  ma- 
terial and  labor,  the  amounts  of  which  then 
were  uncertain  and  unpaid,  and  that  the 
association  would  be  to  extra  expense,  the 
amount  of  which  was  then  also  uncertain, 
to  complete  the  work  according  to  contract, 
due  to  tbe  contractors'  default  and  breach. 
(4)  After  two  conferences  on  different  days 
between  the  fair  association  and  the  plain- 
tiff and  his  assignors,  tbe  former  agreed  to 
pay  the  latter  one-third  of  their  claims  if 
they  would  release  it  of  all  claims  and  de- 
mands and  forego  their  right  to  file  a  lien. 
This  was  agreed  to  and  accepted  by  the 
plaintiff  and  his  assignors.  The  fair  asso- 
ciation accordingly  paid  them  one-third  of 
their  claims,  amounting  In  the  aggregate  to 
$147,  and  took  a  receipt  signed  by  each 
which  reads,  "Received  of  Inter-Mountain 
Fair  Association,"  the  amount  paid  to  each 
being  specified,  "In  full  of  all  claims  against 
the  above  association  for  labor."  (5)  There- 
after the  plaintiff  and  his  assignors  filed 
liens  for  the  balance  of  their  claims  which 
the  assignors  subsequently  assigned  to  plain- 
tiff who  brought  this  action. 

The  agreement  between  the  fair  associa- 
tion and  the  plaintiff  and  his  assignors  and 


the  giving  of  the  receipts  were  testified  to 
by  the  directors  and  officers  of  the  fair  as- 
sociation. The  receipts  themselves  were  put 
in  evidence.  Their  execution  and  delivery 
are  undisputed.  They  are  not  assailed  on 
the  ground  of  fraud,  misrepresentation,  or 
mistake.  While  a  receipt,  so  far  as  it  par- 
takes of  the  cliaracter  of  a  mere  receipt 
and  not  a  contract,  may  be  varied  or  con- 
trolled by  parol  evidence,  nevertheless  it  Is 
a  written  admission  made  by  the  party  sign- 
ing it  of  tbe  fact  or  facts  wbidi  it  recites. 
Ordinarily  one  does  not  make  an  admission 
of  facts  against  Interest  unless  true.  Such 
an  admission  ought  not  lightly  to  be  disre- 
garded. The  receipts  strongly  corroborate 
the  testimony  of  the  officers  and  directors 
of  the  association,  and  are  at  war  with  tbe 
claim  now  made  by  the  plaintiff  and  his  as- 
signors. 

Tbe  testimony  of  the  officers  and  directors 
is  also  corroborated  by  that  of  Ross,  the 
counterclalmant,  a  witness  for  the  plaintiff. 
He  testified  that  he  was  present  at  the  con- 
ferences between  the  plaintiff  and  his  as- 
signors and  the  fair  association  and  when, 
tbe  receipts  were  signed,  and  the  money  paid 
by  the  association  to  himself  and  to  the 
plaintiff  and  his  assignors,  and  that  the  as« 
soclatlon  claimed  that  It  did  not  have  money 
enough  to  pay  "us  in  full."  He  further  tes- 
tified :  "We  had  been  talking  about  filing  a 
mechanic's  lien.  While  we  were  talking, 
they  called  our  attention  to  several  things 
In  the  contract  which  hadn't  been  completed. 
At  first  the  association  refused  to  pay  any> 
thing,  and  they  refused  to  recognize  any 
liability  on  their  part  towards  us,  and  we 
stated  that  we  had  a  right  to  put  a  me- 
ctianlc's  lien,  and  if  no  settlement  was  made 
we  would  do  so,  and  they  told  us,  if  we 
would  make  some  concession  and  agree  not 
to  file  a  Hen,  that  they  would  pay  us  some 
portion  of  our  claim,  and  we  should  make 
them  a  receipt  In  fulL  We  agreed  to  this 
later  on.  They  told  us  no  settlement  would 
be  made  unless  we  came  to  that  agreement, 
and  we  finally  did  so,  accepting  the  money 
and  signing  the  receipts,  and  they  told  ua 
then  tliat  this  settlement  with  the  associa- 
tion would  not  release  Checketts  &  Bradesoa 
from  tbe  balance  of  our  claims."  He  fur- 
ther testified  that  the  amount  so  agreed  up- 
on was  one-third  of  their  claims,  and  that, 
in  accordance  with  the  agreement,  tliat 
amount  was  paid,  and  the  receipts  given. 

The  only  evidence  to  the  contrary  is  this : 
One  of  the  officers  of  the  fair  association,  a 
witness  for  the  defendants,  on  cross-examina- 
tion was  asked  If,  at  the  time  of  the  giving 
of  the  receipts,  be  did  not  say  to  the  plain- 
tiff and  his  assignors  that  "the  receipt  was 
a  mere  matter  of  form ;  that  he  did  not  In- 
tend to  beat  them  out  of  anything  that  was 
due  them ;  and  that  it  would  in  no  way  af- 
fect their  claims."  He  denied  making  any 
such  statement.  On  rebuttal  the  plaintiff 
and  some  of  the  assignors  were  called,  and. 
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In  response  to  leading  questions  pnt  to 
tbem  if  such  a  statement  was  made  by  such 
officer  at  that  time,  they  answered  In  the 
affirmative.  But  neither  of  them  denied  the 
aKreement  between  the  fair  association- and 
the  claimants  and  the  giving  of  the  receipts 
as  testified  to  by  Ross  and  the  directors  and 
officers  of  the  fair  association.  All  they  did 
by  way  of  evidence  was  an  attempt  to  im- 
peach one  of  the  officers  of  the  association 
in  respect  of  a  statement  made  by  him  as 
to  the  legal  effect  of  the  receipts,  that  they 
were  "a  mere  matter  of  form,"  etc. 

I  think  the  agreement  and  the  payment  of 
the  money  thereonder,  and  the  giving  of  the 
receipts,  constftnted  a  settlement  between 
the  fair  association  and  the  claimants.  It 
was  so  -pleaded  in  defense.  It  was  not  as- 
sailed on  the  ground  of  fraud,  misrepresenta- 
tion, or  mistake,  or  that  It  was  not  fairly 
entered  into,  nor  Is  there  any  evidence  to 
dispute  the  fact  that  the  agreement  was 
made  and  tliat  the  terms  thereof  were  as 
testified  to  by  Ross  and  the  officers  of  the 
association.  I  also  think  that  the  a^eement 
was  founded  upon  a  good  consideration. 
This  is  not  a  case  where  one  party  owes  an- 
other an  nndlsputed  and  liquidated  amount 
which  was  settled  for  less  upon  no  inde- 
pendent or  other  consideration.  Here  the 
defaulting  contractors  were  primarily  liable 
to  the  claimants.  The  fair  association  was 
not  at  all  Uable  to  them.  Its  property  upon 
which  the  work  was  done  was  secondarily 
and  only  conditionally  liable.  That  liability 
was  not  in  excess  of  the  contract  price  nor 
beyond  the  moneys  In  the  hands  of  the  as- 
sociation and  unpaid  to  the  contractors. 

The  great  weight  of  the  evidence  shows 
that  the  fair  association  had  paid  the  con- 
tractors the  full  amount  of  the  contract 
price.  The  work  was  uncompleted  when  the 
contractors  abandoned  their  contract  At 
the  time  of  the  settlement,  it  was  uncertain 
as  to  the  reasonable  cost  to  complete  it.  It 
also  was  then  uncertain  as  to  the  amount  of 
claims,  other  than  those  of  plaintiff  and  his 
assignors,  for  labor  and  material  then  owing 
and  unpaid  by  the  contractors.  Under  such 
circumstances,  the  fair  association  agreed 
with  the  plaintiff  and  his  assignors  to  pay 
them  one-third  of  their  claims  if  they  would 
release  it  of  all  claims  and  demands  and 
forego  the  right  to  claim  and  file  a  lien  up- 
on its  property.  They  agreed  to  that.  The 
amount  so  agreed  upon  was  paid  to  them. 
As  soon  as  they  received  it  and  gave  their 
receipts  in  tull,  they  Ignored  their  agree- 
ment and  filed  liens.  The  fair  association, 
including  the  amounts  paid  to  plaintiff  and 
bis  assignors,  has  already  paid  |3,230,  or 
$391  more  than  the  contract  price,  yet  the 
Jndgment  of  the  court  below  not  only  re- 
leased the  plaintiff  and  his  assignors  from 
the  settlement  made  by  them  wlt^i  the  fair 
association,  but  required  it  to  pay  substan- 


tially IS81.10  more  to  the  plaintiff  and  hla 
assignors.  Including  the  counterclaimant,  else 
its  property  upon  which  the  work  was  done 
to  be  sold  in  payment  thereof. 

I  think  the  judgment  as  against  the  fair 
association  wrong,  and  therefore  dissent 


REILLY  T.  HATHEWAT,  City  Treasurer, 

et  al. 
(Supreme  Court  of  Montana.    June  21,  1912.) 

1.  Licenses  (t  6*)— Validity, 

A  license  tax  imposed  by  a  city  ordinance 
upon  grocerymen  and  others  purely  for  reve- 
nue, and  not  for  police  regulation,  was  illegal. 
[Ed.   Note. — For   other  cases,   see   Licenses, 
Cent.  Dig.  {{  B,  6,  19;   Dec.  Dig.  |  «.*] 

2.  LiCENsjss  (i  S4*)— Claims— PBBSENTAnow. 
— Necebsitt— IixEGAS,  License  Feb. 

Where  a  groceryman,  under  protest,  paid 
a  license  fee  exacted  by  city  ordinance,  he 
could  bring  action  against  the  city  to  recover  it 
back  without  haying  first  filed  bis  claim  in  ac- 
cordance with  Bev.  Codes,  H  32S2,  3283. 

[Ed.   Note. — For   other   cases,   see  Licenses,' 
Gent  Dig.  i  68;  Dec.  Dig.  {  34.*] 

3.  Pabtnhbship  (I  64*)— T7si  or  FiBK  Namk 
—Abatement  of  Acnoir. 

Tbe  failure  of  a  plaintiff  to  comply  with 
Rev.  Codes,  H  5504-5509,  relating  to  an  indi- 
vidual transacting  business  under  a  designation 
purporting  to  be  a  firm  name,  merely  suspends 
the  right  to  maintain  the  action  until  the  stat- 
ute has  been  complied  with,  and,  where  be 
complies  witli  the  statute  before  answer,  tbe 
action  does  not  abate. 

[Ed.  Note. — For  other  cases,  see  Partner- 
ship, Cent.  Dig.  U  87-91;  Dec.  Dig.  f  64.*J 

4.  Pabthxbbhif     (J    214*)— Use    of    Fi«1£ 
Name. 

The  defense  that  tbe  plaintiff  is  doing  busi- 
ness in  the  firm  name  without  having  complied 
with  Rev.  Codes,  H  0604-5509,  relating  to  an 
Individual  transacting  business  under  a  firm 
name,  is  an  affirmative  one  and  is  waived  un- 
less pleaded  in  the  answer. 

[Ed.  Note. — For  other  cases,  see  Partnership, 
Cent  Dig.  {{  410-418;  Dec.  Dig.  |  214.*] 

5.  Licenses  (|  84*)— Recovebt  Back— Pbop- 
EB  Rbmedt. 

An  action  by  a  groceryman  to  recover 
back  an  illegal  license  fee  exacted  by  city  or- 
dinance was  properly  brought  under  Rev. 
Codes,  I  2742,  giving  tbe  right  to  recover  an 
illegal  tax  paid  under  protest,  and  be  was  not 
required  to  resort  to  the  remedy  given  under 
Rev.  Codes,  {  2741,  authorizing  a  suit  in.  equity 
to  restrain  the  collection  of  an  illegal  or  nnau- 
tborixed  tax. 

[Bd.  Note.— For  other  cases,  see  Licenses, 
Cent  Dig.  {  68;  Dec.  Dig.  i  84.*] 

Appeal  from  District  Court,  Mlssonla 
County;   F.  C.  Webster,  Judge. 

Action  by  P.  M.  Rellly  against  Thomas  O. 
Hatheway,  Jr.,  City  Treasurer,  and  another. 
From  a  ludgment  for  defendants,  plaintiff 
appeCils.    Reversed  and  remanded. 

C.  A.  Spaulding,  of  Helena,  and  Floyd  J, 
Logan,  of  Missoula,  for  appellant  Frank 
Woody,  of  Missoula,  for  respondents. 

SMITH,  J.  This  action  was  brought  to 
test  the  validity  of  ordinance  No.  85  of  the 
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city  of  Missoula,  ^D^OBlng  a  Ucrase  tax  on 
nearly'  every  business  and  profession  carried 
on  ^  the  city.  Including  the  grocery  busi- 
ness conducted  by  the  appellant.  He  paid 
bis  llceose  tax  of  $20  under  protest  and  be- 
gan this  actljon  to  recover  the  same,  and  also 
to  enjoin  the  city  authorities  from  demand- 
ing the  tax  In  future.  The  court  below  tried 
the  cause  without  a  jury,  found  the  issues  In 
favor,  of  the  defendants,  and-  entered  Judg- 
ment In  their  favor.    Plaintiff  lias  appealed. 

It  Is  alleged  in  the  complaint  that  said 
license  tax  Is  exacted  for  the  sole  and  only 
purpose .  of  raiding  revenue  to  defray  the 
general  municipal  expenses  of  the  dty ;  tdiat 
pUlntUTs  business  is  a  lawful  one,  eiidan- 
gerlng  neltiier  the  health,  safety,  morals,  or 
comfort  of  the  Inhabitant^;  and  that  as 
conducted  It  does  not  require,  and  is  not  the 
subject  of,  any  police  regulation  whatever. 
The  answer  denies  that  the  license  tax  was 
collected  for  the  purpose  of  raising  revenue, 
but  admits  that  the  moneys  so  collected  were 
placed  in  the  general  fund  of' the  dty  aud 
that  the  general  expenses  oC -the  .city . are 
paid  frem  that  fund.  It  is  alleged  affirma- 
tively that  the  plaintiff  deals  In  certain  arti- 
cles and  commodities  the  stotage  and  sale  of 
which  require  and  receive  police  regulation. 
It  also  alleges  that  all  moneys  received  from 
licenses,  all  moneys  received  from,  general 
taxes,  except  moneys  received  from  taxes  for 
road  and  street  purposes,  all  moneys  receiv- 
ed from  all  other  sources,  except. poU  taxes, 
are  paid  into  the  general  fund  of  the  city, 
and  all  expenses  in  connection  with  'collect- 
ing and  Issuing  llcepses,  the  printing  thereof, 
clerical  hire  in  connection  therewith,  cost  of 
Inspection,  cost  of,  enforcing  all  police  regu- 
lations, and  all  expenses  of  every  nature  and 
kind  whatSoevefr,  saVe  and  exbept'  expenses 
of  .grndlng,. ,  cleaning,  and  repairing  streets 
and  alleys,_are  paid  out  of  the  general  Xuud- 
It. Is. iurther. alleged  thptofdlB^nce  No.  85 
was  not  passed  for  the  purpose  of  raising 
revenue,  "but  was  passed 'for  'the  purpose  of 
police  regulation,  and  ajl  money  received 
from  licenses  issued  thereunder  was  and  Is 
not  received  for  the  purpose  of  paying  the 
general  expenses  of  the  city,  but  was  and  Is 
received  fot  the  purpose  of  defraying  the 
cost  of  all  necessary  and  proper  police  regu- 
lations and  all  necessary  and  l>roper  expens- 
es in  connection  iheiswlth." 

The  plaintiff  testified  that  the  dty  did  not, 
to  his  knowledge,  make  -  any  .  inspection,  of 
the  articles,  handled  in  his.  store';;  that  "they 
never  had  any  inspector  .  there  ;.to.  .inspect 
anything  In  the: store";  tbat  he  spends  near- 
ly all  of  his  time  there,  except  evenings,  and 
would  know  if  any  inspection  "^as  going  on 
along  that  line" ;  that  the  authorities  havie 
never  at  an^  time  during  the  last  three  years 
made  any  "regulation"  of  his  business,  "ex- 
cepting the  fire  chief  would  come  around  and 
USi  us  to  clean  up- probably 'before  the  4th 
of  ^uly  or  some  time  before  a  celebration, 
about  on(«  a  year."    He  also  testified,  ever 


objection,  that  not  anytblog  lefrtlsd  by.bli):^: 
in  stock  required  or  necessitated  police  regu-- 
la^ion  or.  Inspection;  thatjb^  did  not  know  of 
anything  associated  with  his  business  that, 
require^  er  necessitated  supervision;  that  he 
did  not  know  of  anything  connected  with  his 
business  that  would  menaii^  the  safety,  good 
order,  morals,  or  health  of  the  community; 
that,  since  the  payment  of  the  :sum  mention- 
ed In  the  complaint  under  protest,  he  has 
continued,  to  pay  a  license  ^x,  but  there. ba« 
been  no  Inspection  or.xegulatlim  of  his  busi- 
ness by  the  city  subsequent  ,to.  ti^iat  date,  ex- 
cept by  the  .fire  chief,  afor^ald;  that  the 
city  hqs  been  to  no-  expense  at  ^1  In  the  reg* 
ulatlon  or  inspection  of  his  business;  that, 
the  health  officer  might  have  walked  through 
his  titfite  and  looked  arouufd,,  hft  could  not 
say,  but  no  ^  known  offici&I  visit  was  ever 
made;  that  no  eepresentfitive  of  the  dty 
CQul4  have.,conte.  Latobls:  place  of  business 
without  his  kubwledge.., 

The  defendant  city  treasurer  testified  for 
the  Plaintiff  that  the  entployte  of  the  dty 
are  paid  out  of  the  general  fund;  that  the. 
expenses  of  keeping  the  streets  clean  and 
"ever^rthing  nice  for  the  business  in^n"  are 
also. so  paid;  but.  aside  )(;rom  such  exp^di-, 
tures,'  he  had  no  knowledge  of  any  payments 
that  Inured  to  the  benefit  -of  th^  plaintiff 
that,  were  paid  out  of  the  general  fund.  He 
also  testified  that  Ite  kne^  of  no  expenditure 
on  the  part  of  the  city  of  Missoula  "having 
been  made  for  the  direct  purpose  only  of 
inspecting  and  regulating  the  Interior  of. the. 
business  of  the  plaintiC*';  that  he  knew  of 
no  expenditure  In  the  past  three  years  for 
the  purpose  of  Inspecting  any  ^rti^U  handled 
by  the  plaintiff  In  his  .business,  or  for  regu- 
lating his  bu8ln(es&  He  Also,  testified  that . 
he  collected  the-  Ucowie  ta^est;  that  probably 
4Q  days,out|  of  every  3  iqonths.were  required  . 
to  do  so;  that  the  business  of  collecting  . 
license  taxes  requires  re^pt  books  and  li- 
cense books;  that  .the  Ba.laries  of  the  sani- 
tary inspector  and  board  of  health  are  paid 
out  of  the  general  fun^;  !that  the  board  of 
health  has  the  regulation  and  inspection  of 
all  places  of.  business. and  residences,  "to  see 
that  they  are,  kept  in  a  sanitary  and  health- 
ful condition'';  that  the  dt?  of  Missoula 
does  hot  exercise  any  reg;ulatory  measures ' 
toward  professional  men,,  doctors,  dentists, 
or  lawyers,  regulating  .their  business,  supet- 
vislng  or  inspecting  them;  that  his  serylces 
•  in  collecting  licenses  do  .not  cost  the  dty 
anything,  because. he  is  working  ^or  the  dty 
anyway. 

Samuel  Bellew,  the  city  clerk,  testified  that  , 
be  knew  of  no  ampunt  having  been  expended 
by  the  city  for  any  supervision,  regulation, 
or  inspection  of  plalntiers  business;  that  100 
licenses  and  receipts  would  cost  about  $3; 
that  the  sanitary  inspector,  under  the  board 
of  health,  has  the  dtity  o'  Inspecting  and 
regulating  places  of  business. 

Defendants  offered  no  evidence.     It  was 
admitted /.hx  the. pleadlnga,. that. the  dty  of 
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Mlssonla  has  passed  cferfAln,  ordinances  pro- 
viding for  the  Inspection;,  of  ail  meats,  vegeta- 
ble, milk,  and  butter  sold  or  offered  for 
sale;  also  ordinances  limiting  the  quantity 
"of  coal  oil,  petroleum,  gasoline,  naptha,  and 
other  taflammable,  explosive,  and  dangerous 
liquids,  and  plaintiff  testified  that  he  carried 
coal  oil,  vegetables,  fruit,  butter,  condensed 
milk,  and  smoked  and  dried  meats  in  stock. 

[1]  1.  This  court  bdd,  ,lri  Johnson  v.  City 
.  of  Great  Falls,  38  Mont.  369,  99  Pac.  1059, 
16  Ann.  Cas.  974,  that  while  the  Legislature, 
may  not  confer  npoa  cities  and  towns  the 
right  to  Impose  a  license  tax  upon  profes- 
sions and  occupations  for  the  purpose  of 
.  raising  revenue,  it  may,  in  the  absence  of 
constitutional  limitation,  authorize  them  to 
impose  sddh  a  tax  in  aid  Of  police  regula- 
tions. Ordinance  -No.  86  of  the  city  of  Mls- 
sonla ostensibly  and  presumptively  Imposes  a 
license  tax  up9n  the  business  or  occupation 
of  the  appellant  In  the  exercise  ot  the  police 
■  power  of  the  mnniclpality.  On  its  face  this 
ordinance  appears  to  be  valid.  Bat  of  course 
the  city  cannot  do  by  indlrectldn  what  it 'is 
not  permitted  to  do  directly.  If  this  license 
tax  was  in  fact  imposed  for  purely  revenue 
purposes  and  not  for  regulation,  its  collectl6n 
was  an  illegal  act.  The  evidence  heretofore 
quoted  disclos'es  to  our  minds,  beyond  ques- 
tion, that.  AS  a  police,  regulation  the  ordi- 
nance is  a  dead  lettM  upon  the  ardi- 
.najioie  boolc  Apparency  no  att*Ba)t' :  wa.8 
made  to  regulate,  supervise,  or  inspect  the 
grocery  business  of  the  appellant.  It  Is  iip- 
.  possible  to  escape  the  conclusion  that  the  tax 
was  collected  for  purely  revenue-  purposes. 
The-  mone^  was  paid 'into  the  general  fund 
-of  the- city  and  used  to  pay  Its  general  op- 
erating expenses.  Approximately  800  licens- 
ed and  receipts  were  Issued  annually  at.  an 
expense  for  printing  of  about  $24.  No  ex- 
tra expense  was  incurred  on  account  of  Sal- 
aries of  the  city  clerk  and  city  treasurer.  In 
fact,  the  entire  expense  to'  tlie  city  grew  out 
of  the  collection  of  these  same  license  taxes, 
.and  were  it  not  for  CRKfh  collections  the  city 
-would  have 'been  at  no  expiense  whatever. 
We  shall  not  stop  to  inquire  on  whom  the 
"burden  of  proof  rests,  'it  may  be  presumed, 
we  think,  that  the  two  city  officers  who  were 
sworn  as  witnesses  would  have  some  knowl- 
edge as  to  whether  the  business  of  the  plain- 
tiff was  In  fart  subjected  to  police  regulation. 
Both  declare  that,  so  far  as  they  knew, 
nothing  of  the  kind  was  ever  attempts. 
The  respondents  offered  no  evidence.  Under 
these  circumstances  we  are  inclined  to  the 
opinion  that  the  appellant  made  a  prima 
facie  showing  that  the  tax  paid  by .  Um  un- 
der protest  was  collected  for  the  purpose  of 
raising  revenue  solely,  and  was  therefore  il- 
legal. 

[21  2.  It  Is  contended  that  the  Judgment 
should  be  affirmed  for  the  reason  that  the 
appellant  presented  to.  the  council  no  claim 
against  the  city  before  bringing  action.  The 
tyrovisions  of  sectlons'3282  and  3283,  Hevlsed 


cWes,  are  invoked  to  support  the  contention, 
the  reason  underlying  these  statutory  provi- 
sions Is  found  In  the  consideration  that  the 
legislative  purpose  was  to  protect  cities  and 
towns  from  actions  upon  demands  of  which 
they  had  had  no  previous  notice,  and  no  op- 
portunity to  Investigate,  or  to  settle  without 
litigation.  The  reason  of  the  law  is  its  Ufe, 
and  wh^n  the  reason  fails  the  law  dies.,  The 
city  of  Missoula,  having  formally  passed  an 
ordinance  requiring  the  appellant  to  pay  a 
license  fee,  could  only  return  the  same  to 
him,  voluntarily.  In  violation  of'  Its  ordi- 
nance. It  would  have'. been  an  Idle  act  to 
demand  a  return  of  his  money  from  the  same 
power  that  advisedly  ej^eted  it  from .  blm. 

[3]  8.  Again,  it  Is  contended  that  the  ap- 
pellant cannot  maintain  this  action  because 
at  the  time  of  .filing,  hi«  original  complaint 
he  had  not  con^lied  with  :the  provisions  of 
.seetlonp  5504  to  5509,  Revised  Codes,  relating 
to  an  individual  transacting  business  in  HxSa 
state  under  a  fictitious  name  or  style,  or  des- 
ignation purporting  to  .be  a  firm  name.  Ajeh 
pellant  testlfled  that  he  was  doing  business 
as  an.  individual  -under  the  aameiof  P.  M. 
Seilly  h  Co..  The  record  shows  that  he 
complied,  with  the  statute  befoee  filing  his 
second  ameiided  complaiat.  The  only  answer 
found  in  the.  record  is .  directed  -  to  this  com- 
plaint. Without  deciding  ..whether  the  Mat- 
utory  provisions  iieretofore.  referred  to  ap- 
ply to  the  plaintiff,  it  is  sufficient  to  hold,  on 
tibe  authority  of  Carson-Rand  Co.  v.  Stem, 
129  Mo.  381,  81  S.  W.  772,  82  U  R.  A.  4i20, 
and  Nicholson  r.  Anburn  Gold  Min.  &  Ml  Co., 
.6  Gal.  App.  547,  92  Pftc.  651,  tliat  it  Is  not 
the  right  to  begin  .  an  action,  but  the  right 
to  maintain  It,  thtit  is  withheld  by  the  stat- 
ute for  failure  to  comply  with  its  terms;  and 
if,  before  the  defense  la  Interposed,  the  plain- 
tiff compiles  with  the  statutory  provisions, 
the  action  may  be  niialntained. 

[4]  The  defense  is  an  affirmative  one  and 
is  waived  uhless  pleaded  In  the  answer. 
Vaughau  v.  Kujath,  44  Mont  484,  120  Pac. 
1121;  California  S.  &  "U  Society  r.  Harr&^ 
111  Cal.  133,  43  Pfec.  625.  The' appellant  al- 
leged that  he  had  complied  with  the  statute, 
and,  while  this  allegation  was  not  necessary 
In  order  to  state  a  cause  of  action.  It  was, 
nevertheless,  denied,  and  we  think  the  denial 
was  sufficient  to  raise  the  issue.  But  so  long 
as  the  statute  was  complied  with  by  the  ap- 
pellant before  the  answer  wasT  interposed.the 
action  should  not  abate.  The  right  to  main- 
fain  the  actioh  is  simply  suspended  until '  the 
statute  is  compiled  with. 

[f  ]  4.  Finally  it  is  contended  iSiat  the  ac- 
tion should'  have  been  commenced  under  the 
provisions  of  section  2741,  Revised  Codes, 
authorizing  a  suit  In  equity  to  restrain  the 
collection  of  an  illegal  or  unauthorized  tax, 
and  not  under  section  2742,  giving  the  right 
to  recover  an  unlawful  tax  paid  under  pro- 
test A  nice  distinction  Is  made  In  the  brief 
of  the  respondents  between  a^  illegal  tax  and 
an  unlawful  one.    We  do  not,  however,  find 
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11  nacessaiy  to  analy»  oc  di«tliigiiiah  fb* 
two  words.  Section  2741  glyea  a  cauM  of 
action,  at  law,  in  all  cases  where  taxes  are 
paid  under  protest  Section  2742  provides 
for  a  suit  In  equity  In  certain  cases.  The 
remedy  In  equity  Is  limited,  but  that  at  law 
is  unlimited.  Montana  Ore  Pur.  Co.  t.  Ma- 
her,  32  Mont.  4£i0,  81  Pac.  13.  In  this  con- 
nection It  Is  suggested  by  counsel  that  sec- 
tion 2742  does  not  give  a  right  of  action 
against  a  city  tor  taxes  or  licenses  paid  nn- 
'der  protest,  for  the  reason  that  the  con- 
cluding paragraph  thereof  provides  that  the 
tax  BO  paid  shall  be  held  by  the  county  treas- 
urer and  no  part  thereof  paid  to  the  State 
Treasurer  nntll  the  determination  of  the  ac- 
tion brought  for  the  recovery  thereof.  We 
are  satlsfled,  however,  that  section  2742,  as 
originally  enacted,  was  designed  to  create  a 
right  of  action  In  all  casea  Its  phraseology 
so  indicated.  It  provided  that  an  action 
might  be  brought  against  the  officer  to  whom 
the  tax  or  license  was  paid,  or  against  the 
county  or  municipality  on  whose  behalf  the 
same  was  collected.  See  section  4024,  Po- 
litical Code  of  1896.  The  legislative  assem- 
bly of  1906  (Laws  1905,  c.  108)  amended  the 
measure  by  adding  the  last  paragraph,  Just 
referred  to;  and  the  language  therein  em- 
ployed, reading  the  amoided  act  as  a  whole, 
might  indicate  that  the  entire  section  related 
only  to  actions  against  a  county.  But  such 
U  not  the  case.  The  reason  for  the  amend- 
ment was:  It  was  found  necessary  to  pro- 
vide that  taxes  and  license  fees  paid  to  the 
county  treasurers  under  protest  should  re- 
main In  their  hands  until  the  final  determi- 
nation of  any  action  brought  to  recover  the 
same;  otherwise  the  portion  paid  to  the 
'  state  would  not  be  available  for  refunding 
purposes,  in  case  of  an  adverse  Judgment 

6.  The  case  of  Hopkins  v.  City  of  Butte, 
16  Mont  103,  40  Pac.  171,  Involved  a  contro- 
versy which  arose  in  1891  before  the  stat- 
ute giving  a  right  of  action  for  the  recov- 
.ery  of  taxes  and  licenses  paid  under  protest 
-was  enacted.  Mr.  Justice  Hunt  said:  "The 
commoiiTlaw  rule,  *  *  *  in  the  absence 
of  statute,  must  govern." 

For  the  reasons  herein  given,  the  Judg- 
ment of  the  district  court  is  reversed,  and 
the  cause  is  remanded,  with  instructions  to 
enter  a  Judgment  in  favor  of  the  appellant 

Reversed  and  remanded. 

HOLLOW  AY,  J.,  concurs. 

BRANTLT,  0.  J.  I  concur  in  the  result 
reached  by  my  Associates  because  I  think 
that  under  the  facts  disclosed  by  the  record, 
the  ordinance  was  enacted  In  the  first  In- 
stance as  a  revenue  measure,  and  for  that 
reason  void  under  the  decision  in  Johnson  r. 
City  of  Great  Falls,  38  Mont  369,  99  Pac. 
1059,  16  Ann.  Cas.  974.  The  purpose  of  its 
enactment  is  made  clear  by  the  fact  that 
though  the  city  council  has  enacted  other 


ordinances  provUlaf  tor  police  sopervisloa 
of  many,  if  no(  all,  the  occupations  pursued 
by  the  residents  of  the  dty,  the  funds  pro* 
vided  by  It  have  never  been  expended  la 
any  measure  in  enforcing  them.  Approxi- 
mately an  amount  equal  to  two-fifths  of  the 
entire  revalue  of  the  city  is  derived  from  its 
imposition.  All  of  this  has  been  and  is  be- 
ing expended  for  ifeneral  purposes  without 
the  least  regard  to  the  health  or  safety  of 
the  Inhabitants.  If  it  "tras  enacted  as  a  i>art 
of  the  police  regulations  of  the  city,  the  fact 
that  the  other  ordinances  have  not  been  en- 
forced is  no  reason  why  the  plaintiff  should 
have  relief  in  this  proceeding.  Tb^  course 
for  him  to  pursue  would  manifestly  be  to 
Invoke  the  proper  process  to  compel  the  city 
authorities  to  perform  thelx  duty. 


SMITH  V.  ZIMMER  et  aL 

(Supreme  Court  of  Montana.    March  4,  1912. 

On  Rehearing,  May  29,  1912.) 

1.  HlOHWATB     (t     213*)— INJUEIBS— QBWSnOW 

woa  Jury— Cbabactbr  of  Hiobwat. 

On  evidence  in  an  action  for  injuries  sua- 
talned  by  plaintiff  from  a  defective  highway, 
AeM  that  the  question  whether  the  road  was  a 
public  highway  falling  under  defendant'*  Juria- 
diction  within  the  definition  of  Rev.  Codes,  | 
1337,  was  for  the  jury. 

[Ed.  Note.— For  other  caaea,  see  Highways, 
Cent  Dig.  (f  68&-«87;  Dec  Dig.  i  213.*] 

2.  HIORWATS    (I    107*)  —  iNJtTRlBS   WOK    D«- 

ncoTS— Action— PaEstiKPTioif. 

One  traveling  upon  a  pnblic  highway  In  the 
nighttime  has  a  right  to  presume  that  the  pub- 
lic officers  charged  with  its  care  have  done 
their  duty. 

[Ed.  Note«— For  other  casea,  see  Highways, 
Cent.  Dig.  ||  481-493,  498-<S03:  Dec  Dig.  I 
197.*] 

3.  Nbouoence  (§  122*)— Action— BtTBDBR  ov 
Paoor. 

Where  the  plaintiff's  own  case  raiaea  a 
preaumption  of  contributory  negligence)  the 
burden  of  proof  is  upon  him  to  relieTe  himself 
from  the  suspicion'  of  a  want  of  due  care  on 
his  own  part  which'  will  otherwise  be  Imputed 
to  him. 

[Ed.  Note.— For  other  cases,  see  Negligence, 
Cent.  Dig.  fl  221-223,  229-234;  Dec.  Dig.  f 
122.*] 

4.  HlQHWATS    (J   218*)  —  iNJtJBIBfl   TROU    D»- 

FBCTS— Action — Question  fob  Jubt. 

On  evidence  in  an  action  for  personal  in- 
juries sustained  on  a  defective  highway,  AeM 
that  whether  plaintiff  acted  as  a  reasonably 
prudent  person  would  In  the  emergency  was 
tor  the  jury. 

[Ed.  Note. — For  other  cases,  see  Highways, 
Cent.  Dig.  ft  635-537;  Dec.  Dig.  §  213.*] 

5.  HlOHWATS    (S    208*)  —  INJTJJIIES    FBOU    D«- 

FBCTs—AonoN—PuiADiNO— Proof. 

In  an  action  against  a  supervisor  of  a 
county  road  district  for  injuries  sustained  upon 
a  defective  highway  in  hu  district.  It  la  not 
necessary  for  the  plaintiff  to  allege  and  prove 
that  defendant  had  funds  at  hia  disposal  which 
he  could  use  to  make  the  necessary  repairs  on 
the  road;  the  question  of  defenae  based  upon 
such  facts  must  be  determined  upon  an  answer. 

[E!d.  Note. — For  other  cases, '  see  Highways, 
Cent  Dig.  H  622-625;   Dee.  Dig.  {  208.*] 
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6:  OfTICBBS    9    116*>>-rlJASEU[TlM— NTOU- 
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Where  a  duty  ia  imposed  on  an  officer  by 
Btatnte  or  arises  by  implication  out  of  the  char- 
acter of  the  office  and  the  nature  of  its  duties, 
and  Uie  duty  is  imperative  and  not  merely  dis- 
cretionary, an  individual  to  whom  th^  duty  is 
owing  and  who  is  injured  by  its  negligent  non- 
performance ha«  a  rigkt  of  action  against  tl>e 
officer, 

[Ed.  Note. — For  otlier  cases,  see  Officers, 
Cent  Dig.  H  193,  194,  196;   Dec.  Dig.  i  116.*] 

7.  Highways  (|  198*)— County  Commission- 

EB8— LlABTUTT    FOB    IlfJUBIES  TBOM   DEFEC- 

TivK  Highway. 

Under  Rev.  Codes,  H  1356-1360,  1862- 
1364,  1372,  1373,  1387,  defining  the  duties  of 
county  commissioners  with  respect  to  highways 
and  their  powers  over  the  supervisors  of  road 
district*,  vhich  make  tliiem  the  agency  ultimate- 
ly responsible  for  the  care,  repairing,  and  su- 
pervision of  public  highways,  the  commission- 
ers may  be  personally  responsible  to  an  indi- 
vidual for  injuries  sustained  by  reason  of  their 
negligent  failure  to  see  that  •  highway  is  put 
in  proper  repair  or  that  warning  is  given  of  the 
defect. 

[Ed.  Note.— For  other  cases,  sefe  ISgbways, 
Cent.  Dig.  |{  504-607;   Dec.  Dig.  {  198.»] 

8.  HioHWATS  (I  198*)— StTPEBVisoB  OF  Road 

DlBTBICT  —  INABILITY     FOB     XKJUBIEB     TBOU 

Defxctivk  Hiohwat. 

The  supervisor  of  a  county  road  district, 
charged  by  Rev.  Codes,  {  1372,  with  the  imper- 
ative duty  of  removing  obstructions  from  high- 
ways in  his  district,  is  personally  liable  to  an 
individual  injured  by  reason  of  an  obstruction 
or  want  of  repair  in  such  highway  on  the 
ground  of  his  failure  to  make  the  repairs  by 
removing  the  obstruction. 

[Ed.  Note. — For  other  eases,  see  Highways, 
Cent  Dig.  {{  504-507;   Dec  Dig,  i  198.*]      - 

Holloway,  J.,  dissenting  in  part 

Appeal  from  I>i8tt1(}t  Coart,  Lewis  &  Clark 
County;  J.  Miller  Smith,  Judge. 

Action  by  a.  W;  Smith  against  Henry 
Zlnuner,  supenrtoor  of  tbe  Augusta  Iload  Dis- 
trict tn  Lewte  ahd  Clark  county,  and  Joseph 
J.  Hlniteon  and  others,  county  commission- 
ers of  Lewis  and  Clark  county.  Judgment  for 
defendants,  and  plaintiff  aplieals.  Reversed 
as  to  defendant  Zlminer,  and  affirmed  as  to 
defeadants  Hlndson  and  others^ '    ' ' 

Action  for  damages  for  a  personal  Injury. 
During  the  year  1909  and  np  to  the  time 
this  action  Was'  commenced,  tbe  defendants 
Bhidson,  Richardson,  tind'bne  Moses  F.  Root 
were  tbe  commissioner^  of  Lewis  &  Clark 
county.  Moses  F.  Ro*ot,  ■  mad^  one  of  the 
original  defendants  herein,  died  before  "the 
trial,  and  defendtant  W.  F.  Root,  the  adihln- 
Istrator  npon  his  estatttj  ^as  snbetitnted  in 
his  crtead.  Defendant  fSDnaoer  was  the  su- 
pervisor of  the  Attgusta  road  district  In  LewU 
&  Clark  county.  Tbe  comiplalnt  alleges  that 
It  was  the  duty  of  the'detei^Mtt  Zliilmer  to 
see  that  thepobllc  roadii  in- the  Augusta'dls- 
trict  were  kept  tn  a  veaAonatile'  state  of  re« 
pair,  and,  In  caae  any  of  them  became  dan* 
geroas  or  imiMisaable  from  any  cause,,  .to  re- 
store them  by  repairing  the  defects  there- 
in, and  .In  tbe  meajatime,  and.  until  any 
defect  was  remedied,  to  advise  th«  public  of 
its  exlBten^;  that  it  was  tbe  dtDt7-Q<  the 


defendants  Hindson,  Riohar^son,  and  Root, 
as  commissioners  of  the  county,  to  see  that 
defendant  Zlmmer  discharged  the  duties 
namedi  and,  in  case  he  failed  to  perform 
them,"  to  cause  all  reasonable  and  necessary 
repairs  to  be  made,  and  in  the  meantime  to 
wdvise  the  public  of  the  existing  conditions; 
that;  at  the  times  herein  mentioned  there 
was  maintained  in  the  district  a  public  road 
leading  from  the  town  of  Augusta  south  to, 
across,  and  tteyond  Elk  creek;  that  early  in 
the  month  of' June,  1S09,  a  washout  occurred 
at  a  culvert  on  the  road  near  the  crossing 
over  EUc  creek  which  rendered  it  Impassable 
and  dangerous;  that  this  defective  condition 
was  permitted  to  remain  until  the  time  of 
the  accident;  that  Zimmer  knew  of  it  but 
failed  and  neglected  to  remedy  It  or  to  ad- 
vise  the  public  by  posting  or  causing  no- 
tices to  be  posted  at  or  near  the  place,  or 
by  any  other  means;  that  the  defendants 
Hindson,  Richardson,  and  Root,  though  ad- 
vised that  the  condition  was  dangerous,  and 
though  they  knew  that  defendant  Zimmer 
was  derelict  In  his  duty  In  the  premises, 
failed  and  neglected  to  take  any  steps  to 
have  necessary  repairs  made  or  to  give  no- 
tice or  warning  to  the  public  by  posting  no- 
tices or  otherwise;  and  that  the  defect  was  a 
public  nuisance  of  which  defendants  had  no- 
tice. It  Is  then  alleged  that  on  October  11, 
1909,  the  plaintiff,  while  driving  his  wagon 
along  the  road,  being  without  knowledge  or 
warning  of  the  defect  therein  and  It  being  so 
dark  that  he  could  not  see,  was  precipitated 
into  said  washout,  whereby' he  sustained  In- 
juries rendering  him  permanently  crippled 
and  lame. 

The  defendants  Hindson,  Richardson,  and 
Root,  after  admitting  that  tbey  were  com- 
mlssloners  as  alleged,  deny  specifically  all 
the  allegations  in  the  complaint.  Tbey  then 
allege  several  affirmative  defenses  among 
which  ai<e  the  following:  (1)  That  plaintiff 
was  guilty  of  contributory  negligence;  (2) 
that  the  dKect  in  the  highway  was  being 
repaired  as  rapidly  as  possible,  tiiatall  the 
highways' In  the  county  at  the  time  of  the 
accident  wete  in  a  greafly  damaged'  Mndi- 
tlon,  and  that  plaintiff  knew  of  the  defect 
by-  which  he  was  injured;  (8)  that  at  all  the 
ttmea  mentloaed  the  defendants  were  acting 
in  their  official  capacity  as  county  commis- 
sioners  and  were  proceeidlng  Id  good  faith  In 
t^  honest  discharge  of  all  their  dnties,  and 
particuUily  with  referenoe  to  the  road  upon 
which  pUtaktm  was  Injured.  The  answer  of 
Zimmer  Jb  anbatantialiy  -  tbe  same  except 
that  as  an  additional  defense  he  alleges  that 
the  board  of  commissioners  had  not  made 
any  appropriation  of  funds  .for  tbe 'repair  of 
Oie  roads' bi ,  his  district  to  cover  a  later 
date  thaur  Hay  81,  1909,  and  that  all  appro* 
prlations  made  for  such  repairs  had  been 
egthavsted;  Inng  before  the  date  of  .the  aeci- 
dtfnb ' .  IFhere  'was.  issue  .by  i-eply.  '  i 
.   At  the  cfose  of  plaintiB's  evidence  tbe  d»> 
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f«ndnnt  eommlfislcmers  and  Simmer  Inter- 
posed Repair Btfr  motions  for  nonsntt,  both  of 
which  enumerated  the  grounds  (1)  that  th« 
evWence  falls  to  show  that  any  of  the  de^ 
fendants  owed  a  legal  duty  to  plalntifC;  (2) 
that  it  falls  to  show  that  the  defendants  had 
notice  of  the  defect  In  the  road;  (8)  that  H 
falls  to  show  that  the  road  Is  a  public  high- 
way;  (4)  that  It  affirmatively  shows  contribtt- 
tory  negligence  njwn  the  part  of  plalhtlrf. 
The  motion  of  defendant  Zlmmer  included 
the  additional  ground:  (S)  That  the  evidence 
falls  to  show  that  there  wetre  fondS' avail- 
able with  which  to  repair  the  roads  In  his 
district.  The  court  sustained  the  motion 
generally  and  rendered  •  judgment  •  for  the 
defendants.  The  appeal  is  from  the  Judg- 
ment. 

Walsh  &  Kolan,  of  Helena,  for  appellant. 
O.  W.  McConnell,  of  Helena,  for  respond- 
ents. ,     . 

BBANTLY,  C.  J.  (after  stating  the  facts 
as  above).  Xhie  evidence  dlsclo^ee  the  fol- 
lowing: Tl^e  accident  occurred  on  October  11, 
1909,  near,  the  i>o^t  where. the  roaid, crosses 
Elk  cr«ek  by  a  steel  or  iron  bridge.  As  it 
approaches  the  bridge,  the  road  extends 
along  the  shore  of  the  stream  only  a  few 
feiet  away.  It  is  upon  a  grade  two  and  a 
half  or  three  feet  above  the  level  of  the 
natural  surface.  At  the  ,brldge  it  turns  at  a 
right  angle.  In  the  grade  was  a.  culvert  con- 
structed so  as  to  allow  the  passage  of  w&tec 
into  Elk  creek  through  a  coulee  which  the 
road  crosses.  On  the  side  toward  the  stream 
between  the  culvert  and  the  bridge,  the 
gcade,  except  a  small  portion  about .  three 
feet  in  width,  bad  been  undermined  and 
washed  away  by  high  water  in  the  latter 
part  of  the  preceding  Juoe,  leaving  a  cut 
bank  and  an  excavation  several  feet  in 
depth.  At  the  time  of  the  accident  this  exca- 
vation was  filled  with  water.  In  the  morn- 
ing plaintiff  had  gone  to  Auguvta  traveling 
oyer  a  cut-off  road  through  the  .country.  He 
left  there  about  dark  taking  the  lOoimty  road 
because,  as  he  said,  he  deemed  it  safer.  He 
knew  that  there  bad  heen  high  water  early 
in  the  year  and  that  the  roads  in  some  plae^ 
es  had  been  washed  out,  but  had  no  knotrtf 
edge  of  any  washout  on  this  road.  The 
night  was  so  dark  that  he  coold  not  see.  He 
trusted  to  his  team  which  coaalsted  of  <dd 
and.  gentle  horses  to  follow  the  road.  When 
tlie  horses  passed  the  culvert  and  reached 
the  excavation  they  plunged  into  it,  partial- 
ly overturning  the  wagon  into  the  water.  He 
was  much  frightened  by  the  suddenness  of 
the  accident  and,  being  unable  .to  see,  could 
not  tell  what  further  danger  was  impending. 
He  was  under  the  impression  that  the  horses 
in  their  plunging  would  completely  overturn 
the  wagon. and  pin  him  down  in-  the  waCeri 
As  he  struggled  in  the  water  to  escape  the 
plungiag.  horses  and  to  extricate  ItimsMf,  his 
foot  was  caught  and  held  fast  in  the  "comb" 


of  the  wagon  brake. '  He  flnaify  succeeded  In 
releasing  the  horses  by  cutting  the  traces 
with  his  pocket  kplfe;  but  in  the  struggle 
to  avoid  injury  ttoca  them  and  afterwards  to 
release  his  foot,  which  he  finally  did  by  cut- 
ting off  his  shoe,  bis  ankle  was  bruised  and 
wrenched,  with,  the  result,  that  be  has  the- 
coma permanently  lame. 

There  Is  little  direct  testSmony  tending  to 
show  that  any  of  the  defendants  had  actual 
notice  of  the  condition  of  th^'road,  but  It  is 
not  controverted  that  the  washout  had  oc- 
curred In  ttie  m6ntb  at  June  and  that  no  at- 
tempt bad  been  made  to  repair  the  defect 
or  remove  the  obstruction  caused  by  it  It 
appears  that  Uie  road  is  aa  old  and  regu- 
larly traveled  road  having  been  used  as  such 
for  many  years,  the  plaintiff  stating  that  he 
bad  known  and  traveled  it  for .  38  yeara ; 
that  it  had  been  repaired  at  times  by  the 
supervisor  of  the  disttlct ;  and  that,  as  al- 
ready noted,  It  crosses  Elk  creek  by  an  iron 
bridge.  It  appears  also  that  there  is  a.rec> 
ord  and  map  of.  it  amopg  those  of  t^  county 
roads  kept  in  tiie  office  of  ti>e  county  clerk. 

Passing,  for  the  moment,  '  the  question 
whether  upon  the  facts  disclosed  there  arose 
a  liability  on  the  part  of  the  defendants  or 
any  of  them  for  an  injury  resulting  from 
their  failure  to  discharge  a  duty  enjoined 
upon  them  by  law,  the  motion  for  a  nonsuit 
should  not  have  been  suBtalned  upon  any  of 
the  four  other  grounds  enumerated.  Upon 
the  assumption  that  It  was  the  Imperative 
duty  of  the  defendants  "under  the  law,  with- 
out ref^ronceito!  Uieir  <Eank. -of  «Scei  to  treep 
the  roads  of  the  county  la  •  ceasonably  safe 
condition,  .tb^  yrete.  under  an  obligation 
equally  Imperative,  to  exercise  reasonable 
care  to 'inspect  them  from  time. .to  time  to 
ascertain  their  condition  In  lorder  that  they 
might  pertarm  this  duty,  for  it  would  be 
absurd  to  say  that  they  owed  a  duty  to  the 
public  generally  and  to  the  private  'Citizen 
personally  by  rraason  of  thait  official  posi- 
tion, but  that  they  were  under  no  obligation 
tfi  ascertain  when  action  on  their  part  was 
required,  or  tbat. tjttey  were,  not  obliged  to 
act  until  th^  bad' .received  .personal  notice 
of  a  condition  calling. for  action.  An  equiva- 
Irat  proposition  would  be  to  assert  that, 
though  these  officers  havQ  etclusive  control 
and  supervlislon  over,  the  county  roads  with 
the  incidental  but  Imperative  duty  to  keoQ 
them  in  reasonably  safe  -eondUton,  tbey  are 
not  required  to  reimlr  until  they  are  request- 
ed to  do  so.  If  they  are  liable  at  all,  the 
rule  of  reasonable  diligence  applicable  to 
municUNtlities  applies  to  theip,'  viz.,  that 
when  the  defect  has  exiated  -  for  euch  a 
length  of  tltoe  and  under  such  droumatanc- 
ea  that  the  municipality  or  its  officers,  in  the 
exercise  i  of  reasonable  care  and  diligence, 
ought  to  have  obtained  knowledge  of  It;  no- 
tice  will  be  presumed.'  Leonard  ▼.  OKr  of 
Butte,  26  Mont.  410,  65  Pac.  425;  Elliott  on 
Boads  and  Streets,  i  626.    The  evidence  oif 
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•thi«  bHincIrbf  the  t!&8e'w«i;BiiffidehtJto7t<- 
quire  It  tobe  eubmltted  to  the  jnry. 

'It]  The  evidence  was  also  safficient  to 'go 
to  the  Jury'  vpoa  the  question'  wJiether  tbe 
rond  was  a  publby  highvc^y  falling  tinder  tbe 
jnrisdlctioit  of  tbe  defendants  within  tbe 
deSnlttOD  of  tbe  statute  (Rer.  Codes^  §  1S87), 
viz.:  "All  •  •  •  roads  laid  out  or  erect- 
.ed'by.tbe  public  or  now  traveled  oT' used  by 
tbe  public,  or,  if  laid  out  or  erected  by  oth- 
ers, dedicated  or  abandoned' >  to  tbe  public, 
or  made  adchby  tbe  partition  of  real  prop- 
erty,' are  puMlc  blghtrcysi"  The  record  kejit 
by  tb«  cotumtsBloners, 'pTestftHably  under  the 
reqnirements'  of  Mber  -  provisions  of  tbe 
€ode»  (BecM6nl8  1341,  1S57),  amdunta  to  a 
recognition  6t  the  road  ib  question  by  the 
bodrd  of  codunissloners, '  the  executive  body 
of  the  ctMinty.'as'k  T>trt>Ii€  road:  This,  to- 
gether with  the  otiier  Mcts  showing  its  use 
by  tbe  publte,  was  a  mi^i^nt  pMma  f  aole 
showing  that  it  is  a  pnlflio  read.  State  v. 
Anchard,  2i  Mont. '14,  65  i>ac.'3»l;  Beftuette 
V.  Patterson,  104  Oal.  282,  87  Pac.  017 ;  Ray- 
ard  V.  Stanilard  OH  Ool,  38  Or.  488,  88  Pac. 
616^  Kircber  i.  Town  of '  liarehWoodi  120 
Iowa,  578,  95  N.  W.  185 ;  Madison  Township 
T.  Scott,  »  Kan.  App.  871,  «i  i»aA  OCT.     ■ 

[2]  The  fact  that  the'  Infary' Bttffered  by 
the  plaintifF  was  due  in  any  mieasure  to  his 
inadvertence  in  driving  Intp  the  Excavation 
or  to  his  struggle  to  extricate' himself  from 
the  dangerous  position  does  nbt  necessarily 
lead  to  tbe  conclusion;,  a^  a  matter'  of  law, 
that  he  was  guilty  of  negligence.'  The  even- 
ing was  80  dark'  tihat  Tie  could  no^  see. ,  !rt 
was  natural  tbat^'not.  ^ving  ap'y'kb<Vledge 
of '  the  washout,  be  should  leave  the  horses 
to  follow  the  road;  .  He,  had  a  right  to  pre- 
sume that  there  waf  no  'jC>Itfall  tbet'^ln'  Into 
which  they  would  take  him.  In  otbei'.wdtd^ 
tliat  tbe  public  officers  had  .'done  their  duty- 
Weed  V.  Tiuip^e^of  Bail^ton  Spd, M  K.'r, 
320.  .Add,'  when  the  wagon  wab  oye'rtbrned 
into  the  water  fa)d  liis  .foot  beca'iqe'fast^enedi 
it  Wi^i.  but  natural  t!)^t.,fn  his  frigbt  anij 
anxiety  for  his  own 'saifety'an^  tha.t  of  ,|ili^ 
property,  indtjced,  py  his  inabiUty  Jto.  under- 
stand tbe  sitpa^onr.-he  di^  not  act  witb  that 
coolnesa  and ,  pr^deac^  .  )r.bicbr  would  bav^ 
peea  required  oC  l^lof  pifder  ordtoary-  circuiiir 
■tances.     ,      ..    •.,,._.     ■.,  ,  .    .,    ,.,.;,   ,,    '  .  ,  , 

[3.4]  ln>  alleging  .the  fovtfth  .((reiind  of  tbe 
motion,  tbe  defendants  ^yid«qtIy  Bought ;  to 
iavdie  the  escfiptioB,pr  fi9rollaxy;to  the  gea- 
eral  xulet  that  cpntrlbutory!^  negligence  iq,  a 
matter  «f  defense,  vi*,,  tbat,  when  the  plain- 
tUf's-'Own  ca^  rnisea  a 'Presumption  of  con'> 
trlbntory  negSlgenoe,  itbe,  burden  of  proef -l^ 
immediately  upon  .him  ,to  exculpate  bimoelf 
from  the  suwicioia,  thus  created  «f  tbe  tack 
of  .dne  care  on  bts  lowa  jparti  whioh  will  oth- 
erwise be  Imputed  te  /bi^. ;  Kennon  v.-  Gtl- 
m«,  4  Mont-  43?.:«  I^c»  2Ji  Nelson  v.  Oit;y 
of  Helena,  JS.  Moat.i  21,  38  Pbjo.  0O5.  If  it 
be  admitted  that,  had.  plaintiff  retrained 
from  straggling  io  save  himself  and  his  prop- 


erty, 'US'  wetBd  otdt  itaTe  Men  icangbk.  in  the 
titrate  or  snfliered  injuiy,  it  was  nevertbdem, 
under  the  -cireumstanocs  shown,  a  tuestlion 
fbr  determination  by  the  jury '  whether  Jbe 
acted- as  a  reasonably  panident  person  would 
fn  tbe  emergency  in  which  he  unexpectedly 
dfound  himself.  'Kennon  v.  OUmer,  supra. 

K]  We  are  of  (pinion,  also,  that  i  tbe  fifth 
ground  of  the  motion  was  not  well  laid.  The 
qOestlMi  dnv'Oi.Ted  I, vttaa  considered  by  tbds 
court  In  Merritt  vv  McNallvi  14  Mont.  228, 
36  Pac.  44,  and' decided  adirereely  to  the  con- 
tention of  defendant.  As  there  pointed  out. 
It  Is  not  incumbent  upon  tbe  plaUitMC  to  al- 
lege and  prove  that  defendant  Zimmer  had 
funds  at  his  disposal  which  he  eouId'<ase  lb 
order  to  make  tbe  necessary  repairs  In  tbe 
road,  but  tbat  tbe  question  of  di^nse  based 
upon  such  matter  must  be  determined  upon 
an  answer.  See«.  also,  Adsit  v.  Brady,  4  Hill 
(N.  J.)  630,  40  Am.  Dec.  306;  Weed  t.  VUr 
lage  (Of  BaUston  Spa,  supra.     ■  , 

[(]  This  brings  us  to  the.  cooslderatlfA  o^ 
tbe  question  presented  by  the  first  ground 
of  the  'motion.  Jn '  Adsit  V.  Brady,  supra. 
Judge  Bronson,  spealdng  for  the  court,  said; 
"Wbea  an  iadividaal  sustaias  an  injniy  by 
the,  misfeasance  or  nonfeasance  of  a  pabUe 
officer  who  acts  or  omits  to  act  contrary  to 
his  duty,  tbe  law  gives  redress  to.  the  injured 
party  by  an  action  adapted  to  the  natsre  of 
the  caset  Tbia  principle  is  so  well  nettled 
that  It  la 'only  necessary  to  inquire  whether 
there  be  anything  In  this  case  to  take  it>e«t 
of:  tbe  operation  :of  the  general  mle,'^'  The 
role  thus .  btoadly  stated  includes,  nonfear 
sance  or  misfeasance  with  reference  to  any 
official  dutyj  wbetlier  It  is  ministerial  or 
discretionary,  or.  whether  it' falls  ezduaively 
Wltbln  tbe  clnse  of  those  wUdi  are  dne  to 
the  public  only,  ia«  distinguished  from  those 
WtUcb  ape  duedolibe  private  dtlzen  alsa       ■ 

After  pointiug^^  dtfb  the  distinction  ibetweea 
.tbe  different  kinds  eC  duties '  Imposed-i  upoa 
public  offloera.  Judge  iCooIey,  with  reference 
to  their  I  liability,  to  private  snito;  for  non- 
Deaaance  ortulsfeasence.  in  tbe  performance 
of  tbem,  sa^si  ''The  rule  of  official  responei- 
bility,"tben,  appears  to  be  this:  That  if  the 
duty.whlsh  theioffldal  authority  imposes  up- 
on an  officer  Iftadttty  to  tbe  public,  a  failure 
to  .perfor!m  it,  or  an  teadeqUate  or  erroneoos 
performance, '  must  be  a  -public,  not  an  Ini- 
dividual,  injmryi  and. most  be  redressed,  if  at 
alii  in  some'  fbrm:  of  public  prosecution.  On 
the  otiier  band,  if  tbe  duty  is  a  dutjr  to  tlie 
individual,  then  a  neglect  to  perform  it  or 
to  perform  it  properly  is  an  individual  -wrong 
and  may  snppcMian  indiMdQal  action  for 
damages.''  .'  :.',,.  ^  . 
'.  In  Shearman  and  Badfleld  on  Negligence 
(3d  Ed;)  1 168,  the. rule  is  stated  tbns:  '^The 
UaMUty' of '.li  puhUc  ofilcer  to  ah  i>divldnsl 
for:  his  .{negligent  acts  or  omissions  in  the 
diacharge  of  an  offldiai  duty  depends'  alto* 
getber  upon  the  nature  of  the  duty  aa'to 
wjhlch  the  negleet  Is  alleged.  'Where  fata 
duty  Js  absolntbk  certain,  and  imperatlTek  lo« 
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Tolvlbt;  merely  fhe  execution  of  a  set  task — 
In  other  words,  is  simply  ministerial — be  is 
liaUe  in  damages  to  any  one  'specially  In- 
Jored  either  by  his  omitting  to  perform  the 
task  or  by  performing  It  negligently  or  nn- 
sklUfuUy.  On  the  other  hand,  where  bis 
powers  are  discretionary,  to  be  exercised  or 
withheld  according  to  his  own  Jndgment  as 
to  what  Is  necessary  and  proper,  be  is  not 
liable  to  any  person  for  a  neglect  to  exercise 
those  powers,  nor  for  the  consequences  of  a 
lawful  exercise  of  tbem,  where  no  corrup- 
tion or  malice  can  be  imputed,  and  be  keeps 
within  the  scope  of  his  authority.  An  officer 
possessing  such  discretionary  powers  is  spo- 
ken of  as  a  judicial  or  quasi  judicial  officer 
from  the  likeness  of  bis  discretionary  func- 
tlons  to  those  of  a  Judge  who  decides  con- 
troversies between   individuals." 

We  apprehend  that  no  court  would  fail  to 
observe  the  distinction  here  pointed  out  be- 
cause it  is  based  upon  principles  of  public 
policy.  It  would  be  intolerable  if  every  pub- 
lic officer  were  compelled  to  act  or  refrain 
from  acting  at  his  peril  of  a  suit  for  dam- 
ages by  a  private  citizen  without  regard  io 
the  nature  of  the  duty  involved  or  the  char- 
acter of  the  resulting  injury.  It  must  there- 
fore be  the  case  that,  unless  the  particular 
dnty  is  one  the  performance  of  which  the 
individual  citizen  has  a  right  to  demand  In 
his  own  behalf,  or  the  omission  or  inade- 
quate' performance  of  which  results  in  spe- 
cial Injury  to  blm,  be  has  no  right  of  action 
for  a  dereliction  with  reference  to  it  by  the 
officer  upon  whom  it  is  imposed,  for  in  such 
a  case  the  wrong  is  public,  not  private,  and 
must  be  redressed,  if  at  all,  by  some  rem- 
edy Invoked  on.  behalf  of  the  public,  such  as 
summary  removal  from  office,  or  removal  by 
Impeachment,  or  a  criminal  prosecution  un- 
der the  provisions  of  law  applicable.  A  ref- 
erence to  a  few  cases  will'  show  that  this  Is 
the  rule  established  by  current  authority. 
As  we  have  said,  the  statement  of  Judge 
Bronson  In  Adslt  v.  Brady,  supra,  taken  lit- 
erally, would  cover  every  case  of  official 
dereliction,  yet  at  the  dose  of  the  opinion. 
In  answer  to  the  contention  of  counsel  that 
the  defendant  had  a  discretion  with  refer- 
ence to  the  dnty  Involved,  and  that  his  neg- 
lect should  have  been  riiarged  as  willful  and 
malicious,  the  court  said  that  in  the  per- 
formabce  of  the  particular  dnty  be  had  no 
discretion.  This  statement  impliedly  recog- 
nised the  distinction  pointed  out  by  Cooley 
and  Shearman  and  Redfleld,  supra. 

In  Oarllnghouse  v.  Jacobs,  29  N.  T.  297, 
the  same  court,  tlirough  Jadge  Wright,  crit- 
icised the  opinion  in  Adslt  v.  Brady  as  stat* 
ing  the  rule  too  broadly ;  but  in  the  case  of 
Robinson  v.  Chamberlain,  84  N.  Y.  389,  90 
Am.  Dec.  713,  it  was  said  by  •  Peckbam, 
Judge,  with  reference  to  the  rule  as  tbereln 
declared:  "Thla  Is  a  h^lthfnl  rule,  sound 
entirely.  In  public  policy,  if  ad  a  rule  of  law 
it  can  b«  questioned."  The'-case  Is  cited  and 
approved  in  Honex  r.  Barkhoof,  44  24^  Y. 


117,  ami  Mtsr  oases.  It  may  be  said,  hoW- 
ever,  that  the  denliction  in  question  Ui 
each  of  fiese  cases  was  with  reference  to  a 
specific  duty  expressly  Imposed  by  statute 
upon  the  defendant.  In  Adslt  v.  Brady  the 
charge  was  neglect  as  superlntradent  of  re- 
pairs on  canals  to  remove  an  obstruction 
from  the  Erie  Canal,  a  duty  enjoined  upon 
the  defendant  by  statute.  In  Robiqson  ▼. 
Chamberlain,  for  a  similar  reason,  the  de- 
fendant, who  had  under  authority  of  a  stat- 
ute undertakMi  by  contract  to  keep  a  por- 
tion of  the  eanals  in  proper  condition  and 
repair,  was  held  for  neglect  of  his  dnty  up- 
on the.  theory  that,  having  by  his  contract  as- 
sumed to  perform  a  specific  duty.,  be  was  li- 
able for  any  negligence  resulting  in  special 
injury  to  a  private  citizen  Just  as  much  aa 
a  public  officer  would  have  been  had  the 
same  duty  been  imposed  upon  him.  In  Ho- 
ver T.  Barkhoof  the  commissloBers  of  a  town, 
having  sufficient  funds  in  their  hands,  or 
obtainable,  to  repair  a  defective  bridge,  were 
held  for  neglect,  to  repair  which  resulted  in 
damage  to  plalutUC  by  a  fall  of  the  bridge. 
In  this  case  the  duty  was  imposed  by  stat- 
ute. 

It  inay  well  be  said  that  the  rule  of  lia- 
bility Is  the  same  whether  the  duty  is  im- 
posed by  statute  or  arises  by  implication  out 
of  tb^  character  of  the  office  and  the  attend- 
ant duty,  yet  the  duty  must  be  clear  and 
certahi.  In  Doeg  t.  Cook,  126  CaL  213,  58 
Pac.  707,  77  Am.  St  Bjep.  171,  under  a  char- 
ter of  a  town  which  Imposed  upon  the  board 
of  town  trustees  and  the  marshal  the  duty 
to  keep  the  streets  of  the  municipality  in  re- 
pair, it  was  held  that  these  officers  were  lia- 
ble to  the  plalntlfF  for  permitting  a  culvert 
to  remain  open  and  without  guard  by  rea- 
son of  which  the  plalntlfC  fell  into  it  and  was 
Injured.  The  court  quotes  approvingly  from 
Robinson  v.  Chamberlain,  supra,  wherein  the 
broad  rule  as  stated  in  Adslt  v.  Brady  is 
approved.  But  the  court  evidently  under- 
stood the  rule  as  referring  to  duties  minis- 
terial in  character  and  not  to  those  which 
are  discretionary. 

In  County  Commissioners  r.  Duckett,  29 
Md.  468,  83  Am.  Dec.  667,  the  commission- 
ers of  Anne  Arundel  county  were  held  liable 
for  an  Injury  caused  by  a  defect  in  a  road 
because  they  were  charged  generally  with 
the  duty  of  keeping  the  roads  in  repair. 

In  Sells  V.  Dermody,  114  Iowa,  344,  86  N. 
W.  326,  there  was  Involved  the  question 
whether  a  road  supervisor  w&s  liable  for 
neglect  to  repair  a  road  in  his  dltNxlet  where^ 
by  the  plaintiff  suffered  Injury.  The  court, 
after  an  extensive  citation  of  authorities  in- 
cluding American  and  English  cases,  held 
tiiat  he  w'as.  The  following  authorities  also 
sustain  the  rule:  MattSOB  r.  Astoria,  89  Or. 
677;  65  Pac.  1066,  87  Am.  8t.  Rep.  687;  Amy 
V.  Supervisors,  11  Wall.  136,  20  I*  Ed.  101; 
Bennett  v.  Whitney,  94  N.  Y.  303;  County 
Commissioners  ▼.  Wilson,  97  Md.  207,  54  Atl. 
71,  66  AtL  606;    Pennington  v.  Streight,  64 
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InA  STB;  Grtder  ▼.  Tally,  TT  Ala,  »22,:  64 
Am.  Rep.  65;  McOord  v.  High,  24  Iowa,  836; 
11  Cyc.  412. 

In  two  cases  (Merrltt  v.  M«Na1l}B,  tmpva,' 
and  Balr  v.  8tru(*,  29  Mont  45,  74  Pa«!.  69, 
63  L.  R.  A.  481)^tlil«  court  baa  recognized 
and  applied  the  rale  holding  pnbUe  officers 
liable  for  nonfeasance  or  mlsfeagance  with 
reference  to  ministerial  duties.  In  some 
states  the  liability  of  officers  having  supervi- 
sion of  the  public  roads  is  denied.  In  Wor- 
da  T.  Witt,  4  Idaho,  404,  39  Pac.  1114,  95 
Am.  St  Rep.  70,  thfe  court  bases  Its  conclu- 
sion that  they  are  not  liable  upon  consid- 
erations of  public  policy.  Whe^  the  serv- 
ices required  by  the  statute  are  compulsory. 
It  Is  held  that  liability  does  not  attach  ex- 
cept When  declared  expressly  by  the  statute. 
Thornton  v.  Springer,  6  Tex.  587.  The  hold- 
ing In  these  cases  Is  exceptional. 

[7]  The  liability  of  defendants  In  this 
case,  then,  is  to  be  determined  by  referene* 
to  the  provisions  of  the  Codes  defining  their 
dnties.  These  ar6  ■  the  following :  The 
boards  of  county  Commissioners  must  divide 
tbeir  respective  counties  into  suitable  road 
districts.  Rev.  Codes,  |  1356.  The  board 
has  general  supervision  over  the  highways 
and  must  cause  to  be  opened  and  worked 
soch  as  may  be  necessary.  It  also  has  pow- 
er to  do  whatever  in  its  Judgment  and  dis- 
cretion may  be  necessary  for  the  best  inter- 
ests of  the  roads  and  road  districts  In 
the  county,  and  the  road  supervisor  shall 
In  all  things  be  under  the  direction  a'nd  con- 
trol of  the  board.  Section  1357.  The  board 
must  appoint  road  supervisors.  Section 
1358.  The  supervisor  shall  be  a'  resident'  of' 
Us  district  Section  1359.  "Under  the  direc- 
tion and  supervision  of  the  board  of  county' 
commissioners"  the  supervisor  must  take 
charge  of  the  roads,  keep  them  clear  from 
obstructions  ind  in  good  repair,  cause  banks 
to  be  graded,  bridges  and  causeways  to  be 
made  where  necessary,  and  to  keep  the  same 
in  good  repair  and  renew  them  when  de- 
stroyed. Section  1360.  If  a  supervisor  neg- 
lects 'or  fails  to  perform  the  duty  imposed 
biy  law  and  such  rules  and  regulations  as 
may  be  laid  down  by  the  board,  the  board 
may  remove  him  and  appoint  another  suit- 
able person  in  his  place.  Section  1362.  The 
supervisor  must  open,  or  cause  to  be  opened 
when  ordered  by  the  board,  all"  highways 
which  have  been  laid  out  and  established, 
and  must  keep  the  same  in  g^ood  repair;  and, 
if  the  levy  for  that  purpose  is  not  sufficient, 
the  board  may  appropriate  from  the  general 
road  tax  any  amount  that  may  be  necessary 
for  the  purpose.  I^ectlon  1363.  When  di- 
rected by  the  board  to'  repair  any  highway 
in  his  district,  the  supervisor  must  pi'<JCeed 
without  unnecessary  delay,  and  tat  fbat  pur- 
pose is  empowered  to  employ  laborers,  teams, 
and  obtain  Implements.  Sectlo*  1364.  If 
at  any  time  dufibg  the  yeari  highway  be- 
comes obstructed,  the  supervisor  must  "up- 
on being  notified  thereof'  forthwith  cause 


the  obstrnction'to  'be  removed,  ^and  for  tiiltf 
purpose  he  may  order  out  audi  number  of, 
the  inhabitants  of  the  diatrlct  as  may  be 
necessary.  Section  1372.  H«  must  oEiuse.«ft< 
croaofaments  upon  the  highways  to  be  remov- 
ed. Section  1373.  The  board  may  by  order 
direct  the  county  surveyor,  or  any  member  of 
the  board  or  both  to  Inspect  the  condition' 
of  any  highway  before  payment  is  made  for 
work  thereon.  Section  1387.  The  board 
must  keep  a  roadbook  containing  a  record  of 
all  proceedings  and  adjudications  relating 
to  the  use,  maintenance,  change  or  discon- 
tinuance of  roads  and  road  districts,  and  re- 
lating to   road  supervisors.     Section  2890. 

It  thus  appears  that  the  agency  ultimately 
responsible  for  the  care  of  the  puUlc  roads 
is  the  board  of  commlsMoners.  This  body 
acts  as  a  unit  A  majority  of  its  members 
control  its  action.  But  this  Is  not  a  reason 
why  the  individual  members  who  are  In  the 
majority  should  not  be  held  responsible  for 
the  result  at  a  dereliction  of  duty.  Under 
the  provisions  of  the  statute  the  general  sn- 
pervlBlon  of  the  roads,  which  includes  atten- 
tion to  necessary  repairs  upon  those  already 
made  as  well  as  the  Improvement  of  them, 
and  the  opening  of  new  ones,  is  vested  in 
the  board.  It  must  designate  suitable  dis- 
tilcts  and  appoint  a  supervisor  for  each  of 
them.  He  must  act  under  the  requirements 
of  the  law  and  the  regulations  prescribed  by 
the  board  and  keep  the  rbadi^  clear  of  ob- 
structions and  in  good  repair.  In  case  a 
road  becomes  obstructed  from  any  cause,  ui>- 
on  being  notified — that  Is,  when  he  has 
actual  knowledge  of  the  fact  or  the  circum- 
stances are  such  that  notice  must  be  pre- 
sumed—Ife  must  at  once  cause  the  obstruc- 
tion to  be  removed.  To  meet  the  exigency, 
ample  means  are  put  at  his  disposal.  If  he 
fails  in  his  duty,  one  of  two  courses  is  open 
to  the  board,  viz.,  it  may  order  him  to  do 
his  duty  and  thus  compel  performance,  or  It 
may  remove  him  and  substitute  an  efficient 
man  In  hts  place.  Does  the  time  never  come 
when  the  duty  to  pursue  one  of  these  courses 
becomes  imperative?  Upon  making  the  "ap- 
pointment, ■  ihay  the  members  of  the  board 
close  their  eyes  to  conditions  which  are  cer- 
tain to  arise  from  time  to  time  deniandlng 
efficient  action  to  guard  the  Interests  of  the 
public  genertlly  and  the  safety  of  the  In- 
dividual citizen  who  had  a  right  to  expect 
them  to  discharge  their  duty?  'May  they, 
knowing  that  a  supervisor  is  grossly  dferellct 
Iri  his 'duty;  divest  themselves  of  all  respon- 
sibility to  the  individual  members  of  the 
community  by  the  claim  that  they  ow^  serv- 
fce'to  the  g^eneral  public  only,  and  that'  their 
duties  are  altogether  dlscretionaty?  We 
think  not 

[I]  Clearly  the  supervisor  Is  liable  under 
the  provision  ot  section  1372;  sdpra,  f of  bin- 
der it,  when  an  emergency  arises  calling  tot 
actiofa,'  his  duty  is  made  imperattva.  ■<SOrAl- 
to.  When  throu^  bis  dereliction  cobdttlonB 
of  which  the  members  of  the  board  must 
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kifk  •uAiSct-nit  permltteS  to  .'o61itfa>ae,  Ami 
jtMriXbns  the  riafetyiof  th*  dtiven,  the  obliga^ 
tton  Js  upon  tllela'to  Act;  lB^«tUet  wtfrds; 
t««ee:rtbat. their'  lappdbiteev  th»  supcrrisory 
or  one.  aptwbited  in  his  •t«ad,'dischargen  lila 
official  duty.        ;         .    ; 

.Under  the  facts,  appearing  In  the  evldenoa, 
a  prima  fade  case  of  liability  :1a  made 
agaliist.the  defendant  Zimmer  for  failnre.to 
maiie  the  repatrs  by  lemoring  the  obstruc- 
tion, or,  in:  case  be  could  not  do  so,  for  fail- 
ure to  warn  tbe  public  of  the  existing  con- 
djltion,  and  as  asalnst  the  other .  defendant 
for  failing  to  compel  him  to  .discbarge  Jils 
dutjr.  At  the  trial  all  of  tb«  def«i>dant»  may 
be  able  to  sliow  that .  the  conditions  were 
such,  that,  with  the  mcAns  at  tbelr  dityposal, 
they:  w.ei!Q  unable  to  make  tim.  necessary  re< 
pairs,  Qut  the  burden  rests  npon  th^pi  to 
do  soj;  the  presumption  being,  that  they  had. 
Bvich.  pieaqs.  But  even  t)iis  would  not  ex~ 
flvufe  the  omission  to  take  suitable  mejasures- 
to- give  notice  pf  the  obstructlop  on  to  .pn^ 
T^e  suitable, barriers  to  preheat  a  tra,Teler 
from  being  injiured  by  it  if  tb^  facta  Aow 
that  such  was  the  case. 

The  judgment  Is  reversed,.. and  the  cause 
is  remanded  for  furthei;  proceedings* 
.   l^erersed. and  remanded. 

SMI'i;a,  J.,  concurs. 

.  jpo'liLOWAY,  J.  I  dissent  fjom  the  coi^ 
elusion  ot  the  majority  of  the  court  In  so 
far  as  it  holdis  that  the  complaint  states  a 
cause  of  fiction  afninst  the  Individual  com- 
missioners or  the .  estate :  of  Ii^ose^  ,F.  Jtoot,! 
deceased,  or.  that,  the  erldeace  .  produced 
ma^es  out  a,  ni;lma  faci^  case  «»'  a^4i^st 
t»>em.     „■;    ,  •',.',..(  ,H  ',"■ 

.  The  duty  enjoinisd  by  law  upon  the.  com- 
missioners, la  a  public  duty  for  t)ie  breach,  of 
w)ilc)i  the  public  n;iay  obtaija, redress,  \)n\^  to 
bold  tl^it  tjbe  statute  wb^cl^ .  OQnf ers  general 
8Ui)ervisqry  control ,  upon  .the  commissioners 
AVer  the  road.Aup^rvisorp  crieates.^  duty  in 
4he.  commissioners  which  ist,  owed  directly 
to  every  individual  is  to  my  mind;  coniarary 
p>  the  spirit  and  purpose  qf  titp.  law.  Wltj|i 
this  .heavy  penalty  atta,ched  it,  s^ms  ira- 
jpoBsljble  tbat  any  si^ne ,  man,  w^  hereafter 
accept  the.ofBce  of  county  commissipner  with 
.Its  meagfvr  compensation.  .If  the  duty  which 
these  .coDpn^lsslpners  owed  to  thepUiqtiff  was 
such  a.  duty  .o;ily-  as  they  owed  t^  all  mem- 
ber* of  tbe  community  in  jcpmmon,i  thej^  It  is 
•lem^tfS^  that  for  a  breach  of  thst  duty 
an  actlop.  in  favor  of  the  indlv;idus,l  will  sot 
He.  J,  content  myaelf  with. »  reference  to  2 
Elliott  on  Roads  Apd.6treet^,.|i  867-^863,  and 
^  cas^  therein  cl.tM.  , 

Ob  Behearlns. 

.  SMITHv  7i  Xbe  problem  pireaented  br.  this 
-case  cattnot  tie  solved  aloag  any  logical  lines. 
Regatdedi  as  a  defendant  in  an  action  to  re- 
corer  damactt  for  personal  Injari^  on  ;ie- 


csont  o(  bisaltaged'otVclal  acslicent  act,  vr< 
neglect':  tO'  i  sict, .  a '  ooimty: '  icompiissioner,  i  ap-. . 
pears  to  be  sni  generis.     At  first  blustt  At . 
Isidijfllcult'itni'sae  vtay>ihe<'tliould  not  be:  sub- 
ject to.'theTnjles  of  liaw  apftUca^le  to  every  . 
otberoffieial  and  Indlvldwl;,  tliat'is.to  say.  - 
per8<iiBally::lla^le  for .  his  qegt^eat  miscoa- 
dnot.  or.  malfeasance.     Wbiebeyer  way  the 
c8.VMe  iq  decided'  would  seem  to  vlQlate  some 
well-settled  principle,  of  law.    A  majority  of 
the  court,  pf  which  the  writer  was  <me,  ha» 
determined  that  county.  oommlssloDera  may 
be  held  personally' respoijsib]*;  fpr  damages 
sustained  by  reason  of  tbep:  oej^lgent  -fail- 
ure to  repair,  or  give,  warping  of,,  a  defectiya 
public  highway.    .Xlfe  position  {thus  takea 
is  fortified  by  a  large  n,umjaer  of  very  re- 
spectable autbor^ties  which  are  died  in  the 
opinion,  already    rmdf red.     On   the   other  • 
hand,  the  Supreme  Court  of  Idaho  in  Word- 
en,  t-  .Witt,  4  Idaho,  «04,  89  Pac.  1114,  96 
Am,  St  Rep.  70,  held  unreservedly;  that  coun- 
ty commissioners  arp  not  indivldqaUy  liable 
in  damages  for  injuries  BUSjtained  ^y  reason 
of  defective  highways.     Jfi  that  ease  the 
coor^  said:  "To  .hold  copnttes  x>r  county  com- 
missioners liable  fpr  ^11  injuries  arising  from 
defective  '  highways,  in  this  country  .would 
result  In  two  very  undesirable  conclusions; 
the  literal  abrogation  of  the  office  of  county  . 
commissioner  (for :  no  sane  a^tff.  woqld  as- 
sume the.  position. with  such  |i.  liability  at- 
tached) and.tbe.bfinkTuptcy  of  every  county 
in  the  stat^.!'    I.caimpt  recognise  dtber  rea- 
son ,as  sound.    In  tbe  first  place,  no  one  haa 
evpr  coAbended,  so  far  as  I  know,  that  coun- 
ty,  coquniss^ers  are  liable  for , all  Injuries 
ar|sipg.  from  defectlye  highways.     Tbe  ma- 
jo,rity  opinion  and  ,the  cases   tiiereln  cited, 
slmjp^,  ^old  that  county  commissioners  are 
Ua.V^  IfJt^en  they  have  been  found,  guilty  .of, 
U^giigeocek    /pb^   general    rule   apjE4ie« .  tf. 
^■very ,  Qtlxe]:  .individual,  ofildal,.  and  cprpora' 
tipn  jUi  the  state,  ^d  I  fail  fo  see  any  good 
reason  wliy  counjty. commissioners  should,  be 
imroum?  from.  it.    Asain  I  think  the  aver- 
ment timt  no  san&  or  responsible  .man  will 
bp,  willing  to  assume  the.  duti^  of  thi^.'o^ce 
if.  cpmmiasloners  are  to  be  held,  liable  .ilo'r, 
acts  pf  negligence  is  not  .only  entitled,  to. 
no  weight  as. an  argument  but  is  a  misstate- 
ment of  fact    I  respectfully  protest  ^^ihst 
such  .^n  iai;gument  .being   CD^ployed,  to   in- 
fluence a.  court  in  its  .detemlnation  of  aa. 
important  question  of  law.    The. fundamental. 
l|iw  of.a  state  1^. not  to  be  changed  or  mis-, 
construed  out  of  consideration  for  an  tn^ 
dividual  who  may.  be  adversely  affiled  by 
his  violation  of  li  .    .,  .    ., 

^be  liability  pf  county  comnjissjoners  Is. 
QOt  ,i|bsolute,  but  depends  upop  a  solution  6^. 
the  question  wbether.  or  not  they,  have  beea' 
guilty  of  negligence,  I  see  no  occasion  for. 
excitement  on  the  P>rt  of  the  county  com- 
missioners «f  tbe  state,  and  no  reason  why: 
they  should  liot  proceed  as  lieretqfore  tf». 
mstntain  old  and  open  ji«w  highways  with  • 
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Tiew  to  eccoBHpodatJip^^be  ceopls  of  tl^^ir 
lespecUve  counties  an^  developing  tbe  couii- 
tiy<  All  tbey  are  req^ect  to  do  Is  to  ezerr 
<^  ^  reasonable  degree  of  care  loi  tbe  per- 
formance of.  tbe  duties  devolving  upon  tbem 
by  law — tbe  duties  wbicb  tbey  bav^  taken 
an  oatb  to  perforin — tbe  same  degree  .of  care 
wbicb  an  ordinarily  prudent  man.  would  e^- 
^cise  In  tbe  conduct  of  bis  own  AfCalrs.  | 
predict  tbat  substaiitlal  and  pabiotic  c}tl- 
«ms  will  still  be  found  wbo  are  public-spir- 
tted  «nongb  to  bold,  tbe  offloft  and  properly 
perform  Us  duties.  • ,  .  ^ 

Tbe  nonliability  of  tb«  county  itself  rests 
upon  an  entirely  dlfC^en^  pcipciple  from 
tbat  wbicb  is  invoked  in  an  atten^jpt  to  -sbow 
tiiat  tbe  commisaioneis  caniu^t '  be  ^  m^de  to 
respond  In  damages  persona^y.  T^  xeason 
wby  a  county  is  npt  liable 'is  tbat  it  is  a 
political  subdivision  of  tbe,  state,  and  neitber 
tbe  latter  nor  any  of  its  s\iI|dlvision8  s^y 
be  suec(  witbout  its  coi)sent..Sucb  consent 
bas  never,  been  given  by  tbe  lawmaking  polit- 
er of  tbis  state.  '5  ^fbooipeoji  on  Negligence, 
i  6822.  Tbe  doctrine  ,tbat  j^.  city .  iji,  liable 
ffir.  neglect  t«  ^eep  ijta  blgbwaye\  in  s^liitable 
xqpair  is  groi^ided  upon  tbe;  pfrlncj^piia  tbat 
fte  state,  baa ,  commijbted  tbe,. fare 'and.  repc^- 
^ttonof  tbe  pnblicV'bigbw^ys.witbin  tba  c^- 
porate  limits  to  tbe .  corpo^aUon,  and  tb^t 
tbe. latter  b*s.«wupie|d.,tbe  trust  aa  a  WC- 
yerete  duty.  IS  Tb«9>psoi)  «q  Negligence,  •! 
B80S.  Mr.  Tbomfm>n  also,  saya ,  O^tloq  582:;, 
Bupra)  tba,t ,  tbe ,  i;eason  of  tbe  -rale  wbicb 
cbargee  a  city  "wltb  liability  aqdiWid^rtbe 
same  dvcumstaoces  exonerates  a  county  is 
artiflelal  and  act  /tUPPoited  bxjfegviixeafgp 
•r  analogy.  .    •■.  '  ,.  -, 

In  my  judgment  tbe  Supreme  Court  ;of 
Yermont  bas  taken  tbe  m\s  logical  positipn 
tn  deoylag  tbe  liability,  pfselectmeii,  offl- 
oetB  Blmtlar  to  owi  cpont?  ^pnwnlnsiongm  «1- 
tbongb  I  tbtadc  jtb«<  argument  .Mtoqo^'jJIs 
In  part  fallacieas.-  ,!«  Daniels  v.  Hatbaway, 
66  Tt  347.  2Q,J^\l.m\  21  U  R.  A.  877,  ,tte 
oovrt'beld.  tbat  selectmen  were  not  liable', to 
an  action  for  damages  for  pergonal  4n juries 
alleged  to  baver  resiAl(e4,ifrom'A  ,dete(^  la  a 
jrablic  bigbway  for  Huft  neason^  tbat,  U>,  mat- 
ters i^atlng  to  pabtie  bigbways,  tbey  act  as 
a  board,  and  tbeir  dqt^s  are  to  a  certaitv  ex- 
tent Judicial  or  quasi  judicial.  Wbile  U  is 
donbtlees  true  that.  ma^y,ipf  tbe  duties -de- 
▼olTing  upon  a  board  of,  county  CQm«4ii8lon«i>8 
axK  quasi  Judicial  io  tbAttbey .involve  tbe  ex- 
ercise of  Jodgment  and  diacr«ti«n, .  It  cannot 
to  eaid  tbat  a  neiiigest  omlsstqu.  tft  aet  at 
All;  w  to  ;tefee.»nxiipreeafUon8,  for- .tbe  «af«- 
tj  of  tbe.  traveling  pobUc,  is  a.  Judicial  or 
4IDast  jndlQUd  act  Wbenian  apt  Is  cbarac- 
terized  as  n^ligent,  it  serins  to  nte  to  be  a 
contradiction  In  terms-  te  ■f»f.  tbat  it  was 
tbe  result  of  Judgmen.ti  SAd .  discretion.  I 
4berefojw  adb«re  to  tbe- opinion., tbat  In, a 
proper  case  oounty  commissioner*  are.  liable 
to  tbose  wbOK  by  reason  of  tbeir  negligent 
conduct  or  neglect  of  duty^  suffer  Injury. 

Bnt  tbe  oonrt  bas  also  beld  tbat  tbey  as 


Indlyi^wJs  (fflfly  J)«.  /!h*rfC?<l.wlth  constmc- 
tlye  notlpe  (Jf  a  defect  la  a  highway. '  1  bavift 
no  pride  of  opinion  In  tbis  matter,  and  since 
listening  to  tbe  reargument  I  have  arrived 
at  the  conclusion  l^t  the  court  was  in  error 
In  80  ^holding.  I  am  impressed  with  tbe 
soundness  of  the.  doctrine  that,' in  order  to 
charge  .the^'  indiYldual  commissioners  or  any 
of  tbem  veith  a  neglect  of  doty.  It  mtist  a^ 
pear  that  the  board  as  such  bad  actubl  T)it- 
tlce  of  tbe  defective'  condition  of  the  blgb- 
way.  I  have  uq  dioubt  tbat,  when 'an  of- 
^ce  Is  held  by  a  single  individual, 'notice'^ 
him  i)ersonany  Is  ordinarily  notice  to  blln 
officially.  But  when  a  duty  devolves  uponi  a 
board  whicb  has  sole  power  to  act,  and  not 
upon  Its  Individual  ^members  in  order  to  p^t 
the  board  Of  Us.  members  in  error  Or.  de- 
fault, .iY>tlce  rfliis'^  b^ 'served  upbh  tbe  board; 
,tbat  ,l3,  actual  notice  must  come  to  .Its  mem- 
bers while'  convened  officially. '  As  was  well 
said  by  Mr.  Justice  Start  of  tbe  Supreme 
Oouat  f«C>yerm<»A;,in|Da.:«lelB  t»  jQ^^baf^y, 
-8u{)r8t>9ne  n^ember  ca;a(o^,9jctalop»v  be;(Mn 
selttMar  etdes-  rep«lns,nor  zemofe  a  eaper.vle- 
lor  ^a  negtect-.'of .  duty;  Two  might  ^ot  |f 
.legsUy :  .cQnuenedi  b9  •  a  bo^.cd,! .  but  .unleea  90 
actlBg  tbey,i\YCWil4  be.aq  pQwerleesv.aa.on^. 
-Mr.  ComnlaBl^BeriCaUawair  fw  this  cowt  in 
•^Uliams  v.iCommlBslonersi.^a  Moat.  360.  72 
-«aci. 7B5,a»lds  "Tobindtbeooupte.  .•  ♦  ,* 
(tbe  board]  must  act  as  an  entity  and  with- 
in tbe  scope  of  Its  authority.  Its  members 
-mif y  bbf  'dtscharie  'Its ' Hnpdf tbut  'ifovMAifaen. 
tal  functions  by  caAhal  Mttlngs'on  drygdofls 
boxes' er  by  B««ldentai:>iMetlng8:on  tUe.pnb- 
11c  streets;  tbe.  statutes  ^  potT^pt  the  pow- 
er of  tbe, county  in" three  commissioners  act- 
ing Individually,  but  In  tbem  as  a  sln^e 
board  ;  and  'tM6  board  Qan  act  wnly  wlieii  le- 
gally t'pnvened.!''  '  If  after  ib^  hoarpj  has  befai 
offlclallif  notified  any  two  qr'inoi'e'of  the  .Ib- 
dlvldilal  members  'thereof  hegMfeeintly;'  refpbe 
to  (ict  as  a  bo^rd,'t'know^of'  flo  rteson  why 
•■those  60  riafuslhg  ^honld  not'he  bel^  pfersob- 
ally  re'spobslblfe  In  damaged  for  d&y'resul^pg 
Injui^  fo  JL  trkveler  on  the  highway,.  ' 

_  Meetings  of  the  boarAs  of  cotfntjr  commis- 
sioners'  are  , limited  and  regidated  by  law. 
TVhen  hot' la  Session  a^  a  board,  although 
^he  individual  In'embers  art 'sHU' county  coflj- 
inlssidners,  they  are  powerless  to  perfomi 
any  official. /unctTon.  1  am  of  opinion  there- 
fore (1>  that, 'befbre' ^b'e  'individual  mei;pb«:s 
of  a.  board '  of  .xounty  cwnmlssloners  can  be 
i^eid  pqrsciu&lly  liable  fdr'negltgent.condupt 
ifrefiislng  to' repair  a  public  highway,  the 
board  .of.whlcb  tbey'  are  members  miist  have 
.  actv'a^,  jjotfce  of  such  defective  condition; 
(2)  tbat. Ii|i after  sncb  actual  jiottce  to  t^e 
board  any  two  pi ,  more  members  '.thereof 
negUgentl^r  or  willfully,  refuse  to  cause  tbc 
defect  to  be  repaired,  either  directly  or 
thfough  tbe  agency  of. tbe  supervisor,  tbe 
members  so.  guUty- or  negligent  conduct,  are 
.liable  to  one  who,  without  contributory  peg- 
llgence,  is  injured  thereby.  I  use  the  words 
"neglect"  and  "negligently"  advisedly.    Tbey 
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are  the  crucial  wprds  In  what  I  hare  wiit- 
tHi.  Without  negUiseuce  or  willful  mlacon- 
duct  there  cau  he  no  liability.  Tl^e  office  of 
county  commlissioner  la  one  of  very  great 
dlffni^  and  Imiwrtance.  In  all  matters  call- 
ing for  the  exercise  of  discretion  or  judg- 
ment,, the  members  of  the  board  are  immune 
txom  control  or  criticism  by  the  courts,  pro- 
Tided  they  act  honestly  and'  in  good  faith, 
^elr  decisions  are  not  to  be  disturbed. 
itbey  are  intrusted  with  large  discretionary 
powers  under  the  law  dnd  are  presume  to 
be  actuated  only  by  the  highest  motives  and 
considerations.  But  they  are  no  more  ex- 
empt from  the  consequences  of  willful  or 
negligent  misconduct  than  are  the  Judges  of 
the.  courts  or'  any  other  publip  officials. 

Holding  these  riews,  I  am  of  opinion  that 
the  Judgment  of  the  district  court  in  favor 
.of  the  respondents  Hindspn,  Richardson,  and 
Boot  should  be  affirmed. 

■  HOMi6WAT,  jr.  I  «oiMnirln  the  t«esnlt 
annotaDCM  by  ICr.  JvMtt  SMITH  that  the 
plaintiff  is  not  entitled 'to  recover  against 
the  commissioners  as  against  tbe  estate  ot 
•  MOses  F.  Root,  deceased.  '  I  do  not,  however, 
agree  wUh  much  that  is  said  in  the  course 
of  the  opinloa.  I  ttlll  adhere  to  the  conela- 
alon  which  I  announced  in  my  dissenting 
opinion  at  the  time  this  cause  was  first  d«- 
clded;  • 

.'  PBB  OCRIAM.  The  judgnuHit  of  the  dis- 
trict court  in  favor  of  the  respondents  Hind- 
■on,  Richardson,  and  Root  is  affirmed. 

, ,  BRANTI4X,  a  J,  A  rehearing  was  graut- 
cd  the  defendant  commissioners  because  of 
th«  importance  of  the  ultimate  question  In- 

,  rplved,  and  i^e  difficulty  the,  court  had  ex- 
perieDq«^  in  rea(:bing  a  satisfactory  condu- 
■loijt.  i^n  it.  Upon  the  jrehearlng  it  was 
strenuously,  i^id  plausibly  Argued  that,  since 
the  commissioners  cannot  act  as  individuals, 

.  but  only  as  an  orgauized  board,  they  as  in- 
dividuals have  not  the  power  and  therefore 
cuno^  be  required  to  give  personal  attention 
to  the  dnty  of  supervising  and  directing  re- 

.  pairs  upon  the  public  roads.  I  nevertheless 
still  bdieve  that  tho  conclusion  reached  in 
tb*  original  opinion  Is  correct.  That  the 
eonuntssioners  canned  act  except  as  a  board 
is  tme  because  it  is  only  In  this  capacity 
that  they  represent  the  county.  'Williams 
T.  Commissioners,  28  Hont  360,  72  Pac.  75S. 
That  they  may  not  hold  more  than  foar 
regular  meetings  during  the  year  is.  also  trae 
extept  that  this  limitation  does  not  apply 
to  counties  of  the  first,  second,  and  third 
classes  (Rev.  Codes,  I  2891).  It  is  equally 
trae,  howevw,  that  they  may  hold  meetings 
at  any  time  when  the  bvainess  of  the  coun- 
requires  them  to  do  so.  Revised  Codes,  {{ 
8,  2881.  Tliese  special  meetings  could 
nevtf  be  held  unless  tbey  were  rendered 
BsoeBsary  by  reason  of 'knowledge  possessed 
tv  tba  indtvldaal  members  of  conditions  re- 


quiring tiie  attention  of  the  board.  If  as 
individuals  they  ptist'  take  notice  of  other 
matters  requiring  offltiill  action  by  them  as 
a!  body  at  the  place  designated  by  law,  there 
is  no  apparent  reason  why  they  must  rio^ 
take  notibe  that  the  county  roads  and  bridg- 
es need '  repairs,  and  that  the  supervisor  la 
a  particular  district  is,  through  Ineffidencjr 
br  negleft,  falling  to  giv0  necessary  at- 
tention to  his  dutlet).'  Can  it  be  said  that 
when  a  regtllar  ilieetlng  has  adjoumefl  tlMJ 
members  of  the  t'Ody  are  not  responsible  tO 
the  public  until  the  time  for  another'  meet> 
ing  has  arrived?  When  it  is  brought  to  tho 
knowledge  of  ode  commissioner  that  a  su- 
pervisor te^  grossly  dei^ellCt  in  lie  perform- 
ance of  his'  duty,  does  he  discharge  his  dtity 
to  the  public-  by  remaining  silent  and'  ignor- 
ing conditions'  which,  Ss  every  private  dti- 
sen  knows,  require  attention?  If  so,  the 
power  to  hold  extra  sessions  has  no  appar- 
ent purpose,  and  a  commissioner  is  i^ot'  bur- 
dened with  any  public  duty  except  to  go  to 
the  county  )i6it  font  times  a  year  and '  at- 
tend to'  such  Aitles  only  as  are  specially  en- 
Joined  upon  the  board  by  law  to  be  done 'kt 
that  time  or  are  specially  called  to  its  ilt- 
tentlon  while  in  session.  The  correct  theory. 
It  seems  to  me.  Is  that  a  commissioner  Is  « 
public  office^  en  the  same  footing  with 
every  other,  and'thilt  knowledge  gained  by 
'lilm  as  an  Indlvldnal  of  matters  denumdlng 
official  action  requttes  him,  so  far  as  he 
may,  to  Mete  that  the  board  takes  action ;  and 
that  wbeb  there  are  floods  which  must  neces^ 
sarUy  result- id  washouts,  weakened  bridges; 
and  Other 'like  defects  iil  the  public  roads; 
or  when  similar  conditions  are  produced  by 
other  caiuses,  he  must 'be  presumed  to  take 
notice  of  them  and  act  with  that  degree  of 
diligence  whleh  the  ditumstances  demand. 
It  Is  trae  that  tn  many  rsspects  the  datlea 
of  the  board  touching  tlie  ^ub1i«'  eerviee,  par- 
tlctilSrly  those  pertaining  to  public  roads^ 
are  Judicial  or  quasi  fndldal,  but  to  si^  that 
the  dlfTeroit  members  owe  bo  duty  to  the 
public  except  when  they  are  acting  officially, 
and  thtlt  the  oflMaa  body  is  not  bonnd  to 
B«t  until  It  has  b^en  officially  Informed  of 
eonditloBS  imperatively  demanding  attentioBt 
is  to  put  them  upon  a  footing  different  from 
that  of  any  other  ptiblic  officer. 

Nothing  said  in  the  original  opinion  im- 
plies that  it  is  Incumbent  upon  the  board'  te 
keep  the  county  roads  in  the  state  of  im- 
provement and  repair  which  is  necessary  In 
case  of  city  streets.  Reference  in  every 
ease  must  be  had  to  the  efaaracter  of  the 
particular  road,  the  amount  of  use  to  which 
it  is  subject,  and  the  means  and  opportuni- 
ty at  hand  to  give  it  attention.  Reasonable 
care,  in  view  of  the  circumstances  as  they 
are  made  to  appear,  must  be  the  rule.  So 
where  notice  of  conditions  is  to  be  infer- 
red from  lapse  of  time,  the  circumstances  of 
the  case  must  be  considered  and  liability  b« 
determined  hy  leference  to  them. 
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I  am  fully  aware  ot  the  difficulty  to  be 
overcome  In  order  to  reach  any  satisfactory 
sotution  of  the  question  presented,  but  I 
am  unable  to  agre^  with  the  reasoning  of 
the  court  either  In  Worden  v.  Witt  or  In 
Daniels  v.  Hathaway  referred  to  by  Mr.  jus- 
tice SMITH.  The  county  is  not  liable.  To 
sustain  the  contention  of  counsel  that  the 
commissioners  cannot  under  any  circum- 
stances be  held  liable  would  leave  the  citi- 
zen without  adequate  redress,,  and  to  hold 
that  the  board  must  have  official  n9tlce  be- 
fore liability  can  attach.  It  seemis  to  me, 
leads  to  the  same  result  I  therefore  do  not 
concur  In  the  result  reached  by  ai.  majority 
of  the  court.  I  adhere  to  thie  conclusion  aQ-< 
nounced  In  the  original  opinion  that  a  prima 
fide  case  was  made  out  against  the  oom- 
niissloners,  as  well  as  the  supervisor,  and 
that  the  judgment  of  the  district  court 
should  be  reversed. 


RBID  ▼.  LINCOLN  COUNT?  et  al. 

(Supreme  Court  of  Montana.    June  24,  ldl2.) 

1.  Counties    (S    52*)— Board    of    Codhtt 
CosniissiONEfts— Meeting. 

Where'  all  of  the  members  were  present 
and  acbad.  a*  the  board  of  ooanty  commiBBion- 
ers  pursuant  to  a  previous  reBolntion,  the 
qaestlon .of  ;ioiice  of  the  meeting  was  immate- 
rial ta  So  far  as  It  alfectedf  the  acts  done  at 

that  meeting. 

[Bd.  Note.— By>r  odiev  easer,  t«4  Oo«mties, 
Cent.  Di&jj(.6&r66;>  Dee.  Bijg. .{.  62.*] 

2.  CoBicriM  (I'  178*)— BoRDs  4- Okoeb— No- 
tice—"Fkkbt."  , 

'  Itev.  .Codes,  f  2935, ,  provides  that  notice 
of  electidn  to  authorize  a  county  bond  issue 
shall  clearly  state  the  object  of  the  loan,  and 
Const:-  art.  13,  {  6,  provides  that,  no  county, 
shall  incur  any  indebtedness  or  liahiUty  for 
any  single  purpose  to  an  amount  exceeding 
110,000,  without  the  approval  of  a  majority 
of  the  electora  voting.  Seld,  that  as  the  no- 
tice required  by  the  statute  was  merely  a  gen- 
eral notice,  and  as  the  people  of  the  county 
may,  in  the  absence  of  constitutional  provi- 
sion, expend  the  county  moneys  for  any  pur- 
pose they  desire,  the  order  and  notice  fbr 
special  election  held  for  the  issuance  of  bonds 
to  create  a  highway  system,,  with  bridges,  and 
which  included  public  ferries,  was  hot  invalid 
because  merely  generally  stating  those  pur- 
poses,, and  not  mentioning  ferries;  a  "ferry" 
being  a  mere  incident  or  movable  portion  of  a 
highway  where  it  crosses  a  stream. 

[B3d.  Note.— For  other  cases,  see  Counties, 
Cent.  Dig.  f|  269-273;    Dec.  Dig.  §  178.* 

For  other  definitions,  see  Words  and  Phras- 
es, voL  3,  pp.  274fr-2751;    vol.  8,  p.  7662.} 

8.  CouHTDM  (I  178»)—Bondb  —  Obdeb  — No- 
tice. 

An  order  for  an  election  to  determine  the 
issuance  of  a  county  bond  issue  to  create  a 
highway  system  is  not  insufficient  because 
merely  stating  the  amount  of  money  necessary 
to  accomplish  the  general  purpose. 

[Ed.  Note. — For  other  cases,  see  -Counties, 
Cent.  Dig.   f|  269-273;    Dec.  Dig.  I  178.*1 

4.  Counties    (|.  178*) —Bond  Issuk— Euto- 
TION— Validity. 

Where,  nnder  the  statute,  qualified  voters 
wece  prevented  from  voting  at  a  special  coun- 


ty election  to  determine  whether  bonds  should' 
be  issued,  the  exclusion  of  those  voters  does 
not  render  the  election  invalid,  where  it  could 
not  have  changed  the  result. 

[Ed.  Note. — For  other  cases,  see  Counties, 
Cent.  Dig.  g§  269-273;    Dec.  Dig.  {  178.*] 

6.  Counties   (S  178*)  —  Bonds— Elections-' 

Ballot. 

The  ballot,   in  a  special  election  to  an-  ' 
thorise   the' issuance'  of  county  bonds   for  a. 
public  highway  system  in  a  county,  which  re-" 
cited  that  the -issue  was  the  selling  of  coant7 
bfods  in  the  atnount  of  9125,000  to  pro<ride' 
funds  for  a  system  of  public  highways,  bridges, ' 
and  free  ferries,  said  bonds  to  he  payaUe  bt- 
20  years  and  redeemable  in  15,  was  sufficient 
imder  Rev.  Codes,  I  2938,  providing  that  the 
ballot  in  such   election  shall  state   the   bond 
proposition   and   the   terms  thereof   explldtly  . 
and  at  length;  it  being  only  necessary  in  su<^  . 
cases  to  substantially  follow  the  form  of  the 
statute. 

[Ed.  Note. — For  other  cases,  see  Counties, 
Cent  Dig.  U  269-273;  Dec.  Dig.  {  178.*] 

6.  OotmnKB  (|  188*)— Bonds— Validitt. 

County  bonds  issued  to  provide  funds  for ' 
a  highway  system,  which  Included  a  free  ferry, 
were   not    in'valid   because   the   form    of   the 
bonds  omitted  reference  to  ferries;  ferries- be-  ' 
ing  a  mere  portion  of  the  highway. 

[Ed.  Note. — For-  other  cases,  nee  Counties,  < 
Cent.  Dig.   U  275-281,  283,  284;    Dec.  Dig. 
i  183.*] 

7.  Counties  (|  186*)  —  Bonds  —  Advebtise-  . 

TfMV  NT 

Be'v.    Codes,    |    2906,    provides    that   the 
board  of  coimty  oompiissioners  must   fix   the 
denomination    of    county    bonds,    and    section 
2907  provides  that  when  the 'board  issues  any  - 
bonds  it  is  Its  duty  to  -  sell  the  same  and  give  ■ 
notice  by  advertiseipeot  of  the  time  of  sale;  ;. 
such  advertisement  stating  the  amount  of  si^ch  , 
bonds  for  sale.    Htld.tbek  the  statnte  did  not 
require   the  form  of  the  bond  to  be  adopted 
pnOr  to  the'  advertiaeiaent  and,  SB  Only,  the 
gross  amount  of  the  bonds  need  be  stated  Jn  , 
the  advertisement,  an  advertisement  of  coun- 
ty bonds  in  a  named  sum  without  giving  their 
denomination  was  not  insufficient  '    '  r 

[Ed.  Note.— For  other  csises,  see  CeonticH,. 
Cent.  Dig.  f S  289-292.;    Dec  Dig.  {  I86.»l      . 

8.  CouN'HEs  (1 178*)— Bonds— Spbclai,  Eudo-  ■. 
XiON— Submission  of  Question. 

As  Const,  art;  13,  J  5,  merely  requires  a- 
TOte  by  the  electors  of  a  county  before  the'  ' 
county  board  can  incur  indebtedness  beyond  a 
specified  snm,  an  issue  of  bonds  ratified  by 
special  election  is  not  invalid  because  the 
proposition  submitted  to  the  voters  included 
the  construction  of  highwa;M>  ferries,  and 
bridges,  all  of  which  were  part  of  a  general 
scheme  of  an  improvement  of  the.  highws; 
system  of  the  county. 

[Ed.  Note.— For  other  cases,  see  Counties, 
Cent  Dig.  IS  269-273;    Dec.  Dig.  {  178.*] 

9.  Febbies   ({  6*)  —  Establishiixnt— Cour- 
TiKs— "Highway." 

A  public  ferry  being  merely  a  part  of  the 
highway,  a  county  may  establish  such  ferries 
in  the  absence  of  special  statutory  authority. 

[Ed.  Note. — For  other  cases,  see  Ferries, 
Cent.  Dig.  K  5,  6;   Dec.  Dig.  i  5.* 

For  other  definitions,  see  Words  and  Phras- 
es, vol.  4,  pp.  3291-3306;    vol.  8,  p.  7678.] 

10.  CotTNTiES  (I  183*)— Highways— PowEB 

OF  INBABITANTB. 

While  Rev.  Codes,  {  2894,  gives  the 
boards  of  county  commissioners  general  pow- 
er '  and  authority  to  establish  and  maintain 
highways,    ferries,    and    bridges,    and    section 
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1390  et  seq.  provides  for  the  establishment 
of  such  highways  on  petition  by  the  freehold- 
ers and  upon  condemnation  of  property,  the 
inhabitants  of  a  county  may  establish  a  high- 
way by  any  method  of  procedure  they  may 
el«ot,  and  so  an  issue  of  bonds  to  provide 
fands  for  the  establishment  of  a  highway 
aysteqt  is  not  invalid  when  authorized  by  a. 
valid  election,  because  there  might  be  no  peti- 
tion for  such  highway,  or  because  the  board 
of  commissioners  yet  had  to  condemn  land  for 
tbe.  location  of  its  bridges. 

lEH.  Note!— For  other  cases,  8«e  Conntiea, 
Cent.  Dig.  ||  275-281,  28S,  2S4;  Dec.  Dig.  I 
183.*] 

XL:  Atvi^t,  ABD   Ekbob    (I    1108*)— Moot 

Cask. 

An  issne  of  county  botada  ftir  tfa«j  estab- 
Usbment  of  a  highway  system,  incltding  the 
bufidinig  of  a  bridge  over  navigable  waters  will 
not  be  declared  Invalid  because,  at  the.  time 
of  the  election,'  permission  from  Congress  to 
erect  the  bridge  had  not  been  obtained:  the' 
p«nni8«ion  having  been'  <^taine3  pending  the 
appeal.        ' 

[E^  Note.— For  other  caraes,  see  Appeal  and, 
&ror,  Cent  Dig.  f  4410;  Dec  Dig.  i  1 108.*] 

Ai>p6al  pcom  District  Court,  Lincoln  Coun- 
ty]. J.  EK  ErlckBon,  Judge.. , 

Action  by  Rot)«rt  Held  against  lilncoln 
County  and  the  Board  of  County  Commis- 
sioners of  Xlncoln  County,  ahd  PaulD.  Pratt 
and  others,  Commissioners.  From  a  judg- 
moit  fbir  defmiflftnts;  plittnt^  appeals.  ^^ 
flnaed^    • 

,^6fll3inger  &  Walchll,  of  Eallspell,.  for  ap- 
peuant  Albert  J.  Galea,  Atty  Gen.,  and 
James  W.  ficott  atod  Booth  &  Maiden,  all  of 
Ubby,  Logan  &  Child,  of  Kallspell,  and  Row- 
itjxi  &  Gray,  of  Llbl^,,foi;  respondents. 

SMITH,  J«  The  onlT-qaeBtioii  involved  in 
thi^  appeal  is  wbether  plaintUTs  amended, 
compUiint  states  facts  sufflcient  to  constitute 
a  cause  of  action.  The  district  court  sus- 
tabied  a  general  demurrer  thereto'  and.  en- 
tered Judgment  Iri  favor  of  the  defendants. 
Plalntur  appeals  from  the  Judgment 

The  action  was  begun,  by  the  plaintiff,  a 
dtl^n  find  resident  of  Lincoln  coimty',  to  re- 
stialn  the  Individual  defendants,  who  com- 
prise the  board  of  county  commissioners  of 
saJd  county,  from  selling  and  issuing  the  ne- 
gotiable bonds  of  the  county  to  the  amomit 
of  9125,000  for  the  purpose  Of  raising  funds 
witU  which  to  itonstnict  roads,  bridges,  and 
ferries  In  the  county.  The  proceedings  bad 
by  the  pendants  looking  to  the  bond  issue 
are  set  forth  at  length  In  the  amended  com- 
plaint, as  follows: 

"Xh«  following  resolution  was  adopted  by 
unanimous  vote:  ''Whereas,  the  county  com- 
missioners of  Lincoln  county,  Montana,  do 
deem  and  consider  that  It  is  essential  to  the 
future  growth  and  prosperity  of  the  cotmty 
that  an  adequate  system  of  highways,  bridg- 
es and  ferries  be  constructed  through  the 
county,  all  connected  and  making  accessible 
each  city  and  town  of  the  county  with  one 
another  and  with  every  part  of  the  county, 
to  the  end  that  the  said  county  may  develop 


Its  Imme^e  natural  xesourqe;;  now  ^rg^y 
latent  by  reason  of  the  lack  of  roads  and 
bridges  and  ferries  throughout  the>  county; 
that  the  present  road  and  bridge  and  ferry 
facilities  are  quite  inadequate;  that  a  sys- 
tem of  roads  and  bridges  and  ferries  connect- 
ing Che  various  parts  of  the  county  are  so 
naturally  and  necessarily  related  that  they 
are  in  fact  a  single  project,  ccfnslsting  of  in- 
terdependent parts;  that  the .  acquisition  of 
rights  of  way  for  such  roads,  sites  for  neces- 
sary bridges  .and  approaches  thereto  and 
landings  for  ferries  are  essential  to  such  pro- 
posed Improvementsf  as  an  entirety;  that  it 
Is  necessary  and  ^sbentlal,  ^nd  to  the  best  in- 
terests of  lilncoln  county  and  all  of  the  peo- 
ple and  property  holders  thereof  that  Lincoln  . 
county  Incur  Indebtedness  of  one  hundred 
and  twenty-flve  thousand  dollars  for  the  pur- 
poses of  raising  funds  in  such  amount  with 
which  to  construct  ^e  proposed  roads,  bridg- 
es and  ferries;  and  that  th^  best  way  to 
raise  such  funds  is  to  issue  bonds  against  tlie 
general  credit  of  the  county  of  Lincoln,  as 
provide  .by.  Jaw;  Now,  therefore,.  b«<  it  re- 
solved, and  It  Is  hefeoy  resolved'  by  the  board 
of  cbunty  comriilssloners  of  Lincoln  county, 
Montana;  That  a  system  of  roads,  bridges' 
'  and  free  ferries,  comprising,  one  general  higli- 
way  with  branch  roads,  be  laid  out  and  con- 
structed in  manner  as  ;  folio w6:  Beginning 
at  a  point  on  the  Lincoln  pountj^  Vine  souther- 
ly of  Stryker;  thence  to  continue,  northwest- 
erly through  Trego  andsFortioe  to  the  town 
of  Eureka,  tOllbwAife  the  route  Of  tlie  exist- 
ing i)ubUc  road;  thenne  westerly  to  the>  vil- 
lage of  Rexford,  following  said  route;  thence 
southerly  and  westerly  on  the  east  and  soutb 
side  of  the  Kootenai  river  to  the  city  of  Lit>- 
by;  thence  weAerly  on  the  south  side  of  the 
Kootenai  river  to  the  village  of  Troy.  That 
a  steel  or  Iron  btldge  be  constructed  across 
'the  Kootenai  river  at  the  town  of  Trtoy. 
That  a  steel  or  iron  bridge  'be  constructed 
across  the  Kootenai  river  at  the  city  of  Lil>- 
by.  That  a  steel  or  ixovi  bridge  beconstruict- 
ed  across  the  Kootenai  rivet  at' the  village 
of  Rexford.  That  each  of  said  bridges  be 
connected  'with  and  be  a  part  of  said  system 
of  highways,  bridges  and.  free  fecries.  That 
there  shall  be  constructed  such  othe^  branch 
roads  leading  to  and  connecting  with  said 
system  of  highways,  bridges  and  free  ferries 
as  the  board  of  commissioners  determine. 
That  such  free  ferries  as  the  board  of  coun- 
ty commissioners  may  deem  necessary  and 
as  a  part  of  said  system  of  highways,  bridg- 
es and  free  ferries  shall  be  constructed  for 
the  purpose  0^  arid  as  a  means  of  transporta- 
tion across  the  Kootenai  river.  That  from 
the  proceeds  of  said  bonds  there  shall  be  ap- 
propriated by  the  board  of  county  commis- 
sioners for  the  construction  and  repair  of 
said  system  of  highways,  bridges  and  free 
ferries  the  following  amounts:  The  sum  of 
forty-five  thousand  dollars  for  the  construe* 
tlon,  repair  and  Improvement  of  said  system  ot 
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•lilgkwArs  arid '6rld«e!9''iitaa'ftier  ferries  locat- 
ed and  MtHated'  witbin  'thef  boundaries  of 
tbe  roUd  dtttrlcts  of  Lincoln  cotinty  nnmber- 
ed  one,  two/  tfatM,  tovt,  thlrteett,  fourteen 
and  fifteen,  respectively.  The  Bum  Of  forty 
thousemd' dolman  for  the  construction,  repair 
ahd  Improvement  Of  eotfd  system  of  high- 
ways, brtdgei  andf' free  feirtles  located  and 
sitfltlted  -wtthin 't&ie  IJoitindarlies  of  the  road 
autrlGls  of  lii^Mitda  cdcmty  numbered  five, 
(Str,  seven,  ■■  etght,  tiin«,  '  sixteen,  seventeen, 
cdgtiteen  and  nhiet^eb^  respectiv^.  The  sum 
of  forty  thousand  dollars  for  the '  construc- 
tion, x«palr  aadr  ImpmveiuMit  of  'Satd  system 
of  bJghn^ays,  bridges  and  fMe  ferries  located 
and  situated  within  the  t>ouhdarle8  of  the 
road;  districts,  o'  LiQColD-  oounty  numbered 
ten,  eloTen,  twelve^  twenty. and  twenty-one, 
respectively.  That  ail  roads  now  laid  out  and 
buUt  oir  partly  built  along  the.  proposed 
routes,  oc  any.  of  them,  ahaU  as  far  as  prac- 
ticable, be  repaired  and  utilized  In  definite- 
ly established  roads'  and  highways.  That 
none  of  the  money  obtained  by  thia  proposed 
bond  Issue  be.  expended  upon  any  roads  or 
highways  used  as  a  part  of  or  connecting 
the  said  systen)  of  h^bways  and  bridges  and 
free  ferries  situated  withia  the  corjporated 
limits  of  any  incorporated  city  or  town,  save 
and  except .  neceemry-  approaches  to  any 
bridge  or  free  ferry.  That  the  necessary 
sites  for  all  proposed  bridges  across  the 
Kootenai  river  and  the  neceasfiry  approach- 
es thereto  and.  the  construction  of  the  said 
bridges,  iroa  W  i^teel,  shall  be  procured  and 
done  in  coufprBglty-  ot  la.w- .  That  ,a  special 
electiou  of;  the.  q]iaJifled  ele(;tora  of  said  Llur 
coin  county,  Moutauft,  b.e  called  apd  the  same 
is  hereby  ordered  -called  to  |)4  held  on  Sat; 
urday,  the28th.d»y  of.pctober,  1911,.  in.  form 
and '  manner  a^.. provided  by  law,  at  which 
the  propo3itioa  of  so  bonding  the  said  coun- 
ty, In  the  sum.  of  one.  hundred  and  twenty-: 
five  thousand  dollars  be  submitted  to  such 
electors  for  their  apprpval  or  reJectUtu, 
That  a  copy  of  this  resolution  be  spread  lipr 
on  the  r^ords  of  the  bo^rd,olJ  county  com- 
missioners.' '..     ' 

"The  following  proclatpation  w;ap  .adopted: 
"Be  It  resojted,  that  a  proclamation  for  t^ 
special  election  for  bond?  for  a  system  ot, 
highways  and  bi-Idges  and'^ee  ferries  be 
issued  and  published  by'  \Hi4'  county  clerk 
In  the  manner  prescribed  .by  law;  that  the 
proclamation  be  published  In  the  Eurej^a 
JTonnmi;  the  ^srtern  News  and  the  l!ibby 
Herald;  .and  that  the  bierk  attach  the  seal 
df  lincoln''  county  to  ?alft  proclamation, 
'tf'htch  proclamation  1^  as  follows:  'Election 
Proclamation.  By  the  Board  of  COunti;  Qqpi- 
mlssloners'oit  Llncoli  dounty,  Mbntiana. ,  By 
virtue  and  In  pUrsuifnce  of  thfe  kuthori^ 
tested'  In  the'boial-d'of  coniit*r  commissioners 
Of  Lincoln 'COUn^Jr,  Montana,  we,  Paul  D. 
Pratt,  P.  P.  «<rey*iidr.P.  Bartlett,  the 
Aul^ '(Elected,  qualified  and"actlng  commis-' 
sloners  of  the  -cdnfaty  of  Linicoln.  state  of 
Hontans,  and  a«  siidtr  constttutlnig  the  toi^d 


of  <!otakty  Commissioners  oi  said'  Lincoln 
county,  do  hereby  proclaim  that  on  Saturday, 
the  28th  day  of  October,  1911,  thete  will  be 
itMd'to  the  several  election  precincts  of  Lin- 
coln -eounty,  state  of  Montana,  a  special  elec- 
tion by  the  qualified  electors  of  the  county 
Of  Liifcoln,  to  submit  to  said  .qualified  elec'- 
tOrs  for  thfeir  approval  or  rejection  the  prop- 
osition to  raise  money  for  public  Improve- 
ments desired  to  be  made  in  th^  said  county 
of  Lincoln,  as  follows,  to  wit;  The  issuance 
of  coupon  bonds  in  'the  amOirat  of  one  huu- 
dred  and  twenty-five  thousand  dollars,  'such 
bonds  to  be  redeemable  in  fifteen  years  and 
payable  in  twejity  years,  and  to  bear  inter- 
est at  the  rate  of  five  per  cent,  per  annuni, 
interest  paj-able,  semlanntfally  at  the  time 
prescribed  by  law,  for  the  repair  and  con- 
struction and  Improvement  Of  a  system  of 
highwa.yB  and  btidges  and  Tree  ferries  in  ac- 
cordance •  with  iaw  within  the  county  of 
Lincoln,  as  follows,  ^o  wit:  Beginning  at 
a  point  on  the  Lincoln  county  line  southerly 
of  Stryker;  'thence  to  continue  northwest- 
erly through  Trego  and  Portine  to, the  town 
of  Eureka;  following  the  route  bf  the  exisi;- 
Ing  public  road ;  thence  westerly  to  the  vil- 
I'iage  of  Rexford,  following  said  route;  thence 
southerly  and  westerly  on  the  east  and 
south  side  of  the  Kootenai  riter  to  the  city 
of  Llbby;  thence  westerly  on  the  south  side 
of  the-  Kootenai  river  to  the  Village  of  I'roy. 
That  a  steel  or  iron  brlge  be '  constructed 
across  the  KOotenai  'riVer  at  ithe"towii'  of 
TrOy.;'  miatasteel  or  iron  bridge  be  constnictf 
ed  across  ther  Kootenai  river  .(\t  the  diy  of 
Libby.  That  a  steel  or  iron  bridge  be  con- 
structed 'across  the  Kootenai  river  at  .the 
village  of  Besrford.  That  each  of  said  bridg- 
es be  connected  with  and  be  a  part  of  [saldQ 
system  of  highways,  bridges  and  free  fer- 
ries. That  there  shall  be  constructed  suclj 
other  branch  roads  leading  to  and  connect; 
Ing  with  said  system  of  highways,  bridges 
and 'free  ferries  as  the  board  of  county  com- 
thisSlOners  determine.  That  such  free  fer- 
fies  as  the  board  of  county  commissioners 
may  deem  -hecessary  and  ais  a  part  Of  said 
systeu)  of  highways,  bridges  and  free  fer- 
ries'shaft  tie  constructed  for  the  purpose  olj 
and  as  a  me^ns  of  transportation  across  t^e 
Kootenai '  river.  'That  from  the  proceeds 
hrOm  th^  sale  of  said  bonds  there  shall  be 
ftp^roprlftted  by  the  board  of  county  com- 
missioners for  the  cotistructlon  and  repali; 
and  Improvement  of  skid  system  of  high- 
ways, bridgeig  and  free  ferries  the  following 
amounts:  The  Sum  of  forty-five  thousand 
dollars  for  thJg  construction,  repair'  find  Im- 
protem'eht  orsald  system  of  highways  an^ 
bridges  and  free  ferries  lOcilt^d  and  situated 
Within  the  bouudarles  Of  the  r<jad  districts 
of  Lincoln  county  piimbered'ote,  twO,  three,' 
fotar,  thirteen,  tourteen  and  fifteen,  respec^ 
tlVely.  ■  The  sum  of  fofty  tbousand  dollars 
for  the  construction,'  repklr  atid  improvement 
Of  skid  system  Of  hi^ways,' bridges  and  free 
ferribs    locat^  '  iki    situated    withik    the 
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.boundaries  of  road  districts  of  Lincoln  coun- 
ty numbered  Ave,  six,  seven,  eight,  nine,  six- 
teen, seventeen,  eighteen  and  nineteen,  re- 
spectively. The  sum  of  forty  thousand  dol- 
lars for  tbe  construction,  repair  and  im- 
provement of  said  system  of  highways,  bridg- 
es and  free  ferries  located  and  situated  with- 
in tbe  boundaries  of  the  road  districts  of 
Lincoln  county  numbered  ten,  eleven,  twelve, 
twenty  and  twenty-one,  respectively.  And  in 
order  that  said  election  may  be  conducted 
in  a  quiet  and  orderly  manner,  we  do  here- 
by offer  a  reward  of  one  hundred  dollars 
(^100)  for  the  arrest  and  conviction  of  any 
person  violating  any  of  the  provisions  of 
title  4,  part  1,  of  the  Revised  Codes  of  Mon- 
tana of  1907.  In  witness  whereof  we  have 
hereunto  set  our  hands  and  caused  the  seal 
of  the  county  of  Lincoln,  state  of  Montana, 
to  be  afOxed  at  Libby,  the  county  seat,  this 
18th  day  of  September,  A.  D.  1911.  Bone  in 
open  meeting  by  the  county  commissioners. 
Paul  D.  Pratt.  J.  P.  Bartlett  E.  P.  Garey. 
Samuel  Carpenter,  Attest  by  the  county 
clerk.' 

"The  following  resolution  was  adopted: 
'Be  It  resolved  that  the  county  clerk  be  an- 
thorlzed  and  directed  to  do  and  perform  any 
and  all  acts  required  by  law  and  necessary 
for  the  calling  and  conducting  of  the  special 
election  to  be  held  on  October  28,  1911,  for 
the  purpose  of  submitting  to  the  qualified 
electors  the  question  of  authorizing  the  i» 
suance  of  bonds  in  the  sum  of  one  hundred 
and  twenty-five  thousand  dollars  for  a  sys- 
tem of  highways,  bridges  and  free  ferries  in 
Lincoln  county.' " 

The  complaint  then  further  alleges: 

"(6)  That  thereafter  and  pursuant  to  the 
action  taken  by  said  board  as  aforesaid,  the 
said  board  by  Its  said  clerk  did  publish  in 
tbe  said  Eureka  Journal,  Western  News,  and 
Llbby  Herald  prior  to  October  28,  1911,  and 
for  the  length  of  time  required  by  law,  said 
identical  proclamation  for  said  special  elec- 
tion and  in  the  form  and  in  words  as  herein- 
above In  the  fourth  paragraph  set  out  at 
length,  and  that  no  other  notice  of  said  elec- 
tion was  given. 

"(7)  That  thereafter  on  the  28th  day  of 
October,  1911,  said  election  was  held,  pursu- 
ant to  said  proclamation,  and  out  of  a  total 
of  660  votes  cast,  433  were  in  favor  of  said 
proposed  bond  issue  and  227  against  said 
proposed  bond  issue,  but  that  at  said  elec- 
tion only  electors  whose  names  appeared 
upon  the  old  registration  lists  prepared  and 
used  for  the  general  election  of  1910  were 
permitted  to  vote,  and  that  electors  whose 
names  did  not  so  appear  upon  said  1910  reg- 
istration lists,,  but  whose  names  30  days  pri- 
or to  said  election  were  duly  registered  witli, 
and  did  at  the  time  of  said  election  appear 
Upon  the  registration  books  of,  the  clerk  of 
Lincoln  county  under  the  provisions  of  chap- 
ter 113,  Laws  of  1911,  were  not  permitted  to 
'Vote;  and  that  said  election  was  tbe  only, 
election  ev«r  had  upon  the  proposed  bond 


issue  referred  to-  la  this  complaint,  and  tliat 
there  were  many  electors  whose  names  did 
not  awear  upon  said  list  and  who  bad  no 
opportunity  to  register  and  vote  at  said 
election. 

"(8)  That  for  said  election  tbs  defendant 
county  prepared  and  fumislied  an  official 
ballot,  and  the  electors  of  said  county  used 
said  official  ballot  for  voting  upon  said  prop- 
osition and  that  said  proposition  was  stated 
upon  said  ballot  so  used  by  said  electors  at 
said  election  in  words  as  follows  and  not  vOty 
erwlse,  vi2.; 

Q  For  the  Iseuane*  acklnst  tha  ganenl  credit  ot 
Llneoln  oounty  of  coupon  bonds  tn  the 
amount  ot  one  hundred  and  twentr-Bva 
thousand  dollars,  the  purpose  of  said  issue 
being  to  provide  funds  for  a  system  of  pub- 
lic highways,  bridges  and  free  ferries  ill 
•aid  county,  said  bonds  being  payable  ta 
twenty  years  and  redeemable  In  fifteen 
yean,  and  bearing  Interest  at  the'  rate  ot 
Ova  per  cent  per  annum  payable  semi-an- 
nually. 

[~|  Against  the  Issuance  agalsst  the  general  credit 
ot  Lincoln  coimty  of  coupon  bonds  In  the 
amount  ot  one  hundred  and  twenty-flre 
thousand  dollars,  the  purpose  of  said  Issue 
being  to  provide  funds  tor  a  system  ot  pub- 
lic highways,  bridges  And  free  ferries  In 
said  county,  said  bonds  being  payable  la 
twenty  years  and  redeemable  In  fifteen 
years,  and  bearing  interest  at  the  rate  ot 
Ave  per  cent,  per  annum  payable  semi-an- 
nually. 

"(9)  That  thereafter  on  November  fl,  1911, 
said  board  of  county  commissioners,  all 
members  thereof  being  present,  met  In  spe- 
cial session  and  made  an  order  directing 
tliat  said  bonds  issue,  in  the  sum  of  one 
hundred  twenty-five  thousand  dollars' 
(1126,000),  redeemable  In  fifteen  years  and 
payable  in  twenty  years,  bearing  interest  at 
the  rate  of  five  per  cent  per  annum,  to  se- 
cure funds  for  the  repair,  construction  and 
improvement  of  a  system  of  highways,  bridg- 
es and  free  ferries,  and  passed  a  further  or- 
der that  said  bonds  be  advertised  for  sale 
for  thirty  days  in  said  Eureka  Journal,  a 
local  newspaper,  and  in  the  American  Bank- 
er of  New  York  City,  New  Tork;  and  at 
said  meeting  adopted  a  form  of  advertise- 
ment for  the  sale  of  said  l>onds,  which  said 
proceedings  as  so  had  by  said  board  more 
fully  appear  from  the  minutes  of  said  board, 
and  the  board  acted  therein  as  shown  b; 
said  minutes,  and  of  which  said  minutes  the 
following  is  a  full,  true  and  correct  copy : 

"'Commissioners'  Journal,  Pages  232  and 
233.  Board  convened  as  a  board  of  county 
commissioners  in  special  session.  Don*  by 
mutual  consent,  all  members  of  board  .waiv- 
ing notice  of  said  meeting. 

"  'Upon  motion  duly,  carried  the.  following 
resolution  was  adopted:  "Resolution.  .  That 
the  county  of  Lincoln  issue  coupon  bonds  ia 
the  sum  of  $125,000  and  such  Ixmds  to  be  re-, 
deemable  in,  fifteen  years  and  payable  la 
twenty  years,  and  to  bear  Interest  at  the 
rate  of  five  (5)  per  cent  per  annum.  Interest 
payable  semi-annually  at  the  times  prescrllH 
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ed  by  law  to  secnre  funds  tor  the  repair  and 
construction  and  tnaprovgiuetat  of  a  system 
of  highways  and  bridges  and  free  ferries  In 
kcoordance  with  law  in  tke  cottnty  of  £.tn- 
oaln  as  authorlxed  at  the  election  held  Oc- 
tober 28th,  1911." 

"  'Uptm  motion  duly  carried  the  following 
resolution  was  adopted:  "Besolntlon.  That 
said  coupon  bonds  be  advertised  for  sale  and 
that  said  bids  for  the  purchase  of  said  bonds 
be  advertised  for  In  a  local  ,new8pBver.  to 
wit,  the  Eureka  Journal,  and  a  New  loric 
newspaper,  to  wit,  the  American  Banker  irf 
New  Xork  City,  N.  Y^  for  thirty  days,  said 
advertisement  to  state  the  amount  of  said 
bonds  for  sale  and  the  conditions  goTemiqg 
the  submission  and  consideration  of  bids  for 
same,  advertisement  betog  as  follows;  'Ad- 
vertisement $125,000,  Lincoln  Coijuty,  Mon- 
tana, 5  per  c«it.  Koad  and  Bridge  Bonds. 
Notlceu  Notice  is  hereby  gtyea  that  sealed 
bids  wlU  be  received  by  the  county  commis- 
sioners of  Lincoln  county  In  the  state  of 
Montana,  at  the  office  of  the  county  clerk  at 
Ubby,  Montana,  until  the  4th  day  of  Jan- 
uary, 1912,  for  the  sale  by  the  said  county 
of  $125,000  of  road  and  bridge  bonds,  the 
denomination  of  said  bonds  to  be  either  $600 
or  $1,000  each,  or  the  issue  to  be  divided  be- 
tween said  denominations,  payable  in  twen- 
ty years  and  redeemable  in  fifteen  years,  and 
to  bear  interest  not  to  exceed  five  per  cent 
per  annum,  interest  payable  at  the  office  of 
the  county  treasurer  in  said  county  on  the 
first  day  of  January  and  July  of  each  year. 
Bids  will  be  opened  in  the  council  chambers 
of  the  board  of  county  commissioners  of  Lin- 
coln county,  at  Llbby,  Montana,  on  Thurs- 
day, January  4,  1912,  at  two  o'clock  p.  m. 
A  certified  check  for  $6,000  made  payable  to 
John  C.  Friend,  county  treasurer  of  Lincoln 
county,  shall  be  filed  In  a  separate  sealed 
envelope  with  the  county  clerk  at  least 
twenty-four  hours  before  the  time  set  for 
the  opening  of  the  bids,  check  to  be  return- 
ed to  bidder  if  bid  is  rejected.  The  board 
reserves  the  right  to  reject  any  and  all  bids. 
Samuel  Carpenter,  County  Clerk.' " ' 

"(10)  That  thereafter  and  fbr  30  days  pri- 
or to  January  4,  1912,  said  advertisement  for 
the  sale  of  said  bonds  was  published  in  said 
Kureka  Journal  and  said  American  Banker 
of  New  Tork  City,  In  the  words  and  form  as 
declared  and  adopted  by  said  board  and  as 
In  the  foregoing  paragraph  set  out,  and  no 
other  advertisement  or  notice  for  the  sale 
of  said  proposed  bonds  or  any  of  4hem  was 
ever  made,  had,  or  given.   ' 

"(11)  That  thereafter  on  January  4,  1912, 
At  a  meeting  of  said  board  the  bid  of  N.  W. 
Halsey  A  Co.  of  (Chicago  for  said  bonds  was 
approved  and  accepted  as!  the  best  bid. 
•    •    • 

"(12)  That  thereafter  on  February  5,  1912, 
pursuant  to  notice  theretofore' glv«i,  the  said 
board  of  county  commissioners  met  In  spe- 
cial session  at  Llbby,  Moat,  and  pawed  a 
a26P.-28 


reaoIuAon  dli«ctihg  that  said  bdfids  lastie^ 
and  adopted  a  form  of  bond;  and  passed  a 
further  order  directing  that  the  said  bond* 
be  prepared  and  executed,  and,  when  so  ex- 
eicuted,  delivered  to  the  county  tttasurer  of 
Lincoln  county  and  by  him  surrendered  to 
said  N.  W.  Halsey  &  Co.- upon  payment  by 
it  to  the  said  county  tneasurer  of  the  amo<nnt 
of  said  bid;  which  said  proceedings  had  by 
said  board  and  these  resolutions  parsed  and 
form  of  bond  adopted^  and  as  they  appear 
upon  the  minutes  of  said  meeting,  are  in 
detail  as. follows:' 

"  'CommtaHioners'  Jeumal.  The  following 
resolution  was  passed  by  the  board,  all  mem- 
bers voting  aye: 

"'"Whereaa,  at  an  Section  duly  called 
and  held  in  Lincoln  county,  Montana,  after 
notice  thereof  had  been  duly  given  for  the 
ttine  and  in  the  manner  required  by '  law, 
more  than  a  majority  of  the  votes  cast  were 
in  favor  of  authorizing  the  issue  of  the  road 
and  bridge  bonds  of  said  county  to  the 
amount  of  wie  hundred  and  twenty-five  thou- 
sand dollars  ($125,000):  Therefore^  be  It  re- 
solved, by  the  board  of  county  commissioDers 
of  Lincc^  county,  Montana,  that  -  for  the 
purpose  of  omatructlng  roads  and  bridges 
in  Lincoln  county,  there  arie  hereby  directed 
to  be  issued  one  hundred  and  twenty-five 
(125)  road  and  bridge  bonds  of  one  thousand 
dollars  ($1,000)  each,  dated  the  first  day  of 
January,  1912,  and  becoming  due  twenty  (20) 
years  after  date  and  payable  at  the  option 
of  Lincoln  eounty  fifteen  (16)  years  after 
date,  which  said  bonds  shall  bear  interest, 
evidenced  by  coupons,  at  the  rate  of  five  (5) 
per  centum  per  annum,  payable  semi-annu- 
ally, on  the  first  day  of  January  'and  July  in 
each  year,  both  principal  and  Interest  of  said 
bonds  to  be  made  payable  at  the  banking 
house  of  N.  W.  Halsey  &  Company  in  the 
city  of  Chicago,  Illinois.  Said  bonds  shall 
be  sealed  with  the  county  seal,  and  said 
bonds  and  coupons .  shall  be  signed  by  the 
chairman  of  the  board  of  eounty  commis- 
sioners and  by  the  county  treasurer  and  be 
countersigned  t>y  the  county  clerk ;  and  said 
bonds  shall  be  substantially  in  the  follow- 
ing form: 


"No. 


$1,000. 


" '  "United  States  of  America. 
"'"State  of  Montana. 
•""Lincoln  County  Road  and  Bridge  Bond. 
" '  "Know  all  men  by  these  presents,  that 
the  county  of  Lincoln,  In  the  state  of  Mon- 
tana, for  value  received,  hereby  promise  to 
pay  to  the  bearer  one  thousand  dollars,  law- 
ful money  of  the  United  Stat«!8  of  America, 
on  the  first  day  of  January,  1932,  with  Inter- 
est on  the'  said  sum  from  the  date  hereof  un- 
til paid  at  the  rate  of  five  (6)  per  centum 
per  annum  payable  s^nl-aunuallyon'the  first 
day  of  January  and  of  July-  In  each  year  on 
inesentatlon  and  surrender  of  die  Interest 
coupons  heieta  attached.   Both,  principal  and 
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)Dter68t  of  thU  bond  are  bereby  made  payr 
abl»  at' ftbe  banking  boiue  of  N.  W.  Halscy 
A  Oompttny  in  the  city  of  Chicago,  I-lIlnolK 
Shis  bond'  is  redeemable  at  the  option  of  Lbir 
Coin  countsr  at  any  time' after 'January  }» 
1927.  :  Xhia  b<»d  is  issued  by.  the  county  of 
ijlneoln  for  the  purpose  of  constructing  roads 
and  bridges  in-said  canntyi . puiBuant  to  the 
paovlaloBs.of  section  2905  et  seq.  of  tbe  Po- 
litical Code  of  Montana;  and .  of .  An  election 
duly  call.ed  land  held  in  conformity  with  the 
resoliition  oif  ithe  board  of  county  tommis" 
sioners  of  said  county  duly  passed.  And  tt 
la  'hereby  cetitifled  and  recited  tbkt  all  acts, 
condltloBS  and  things  required  by  tiielawa 
and  the  Constitution  of  the -state  of  Mon- 
tana to 'he  dond  precedent*  to  and  In.^he 'Is- 
snajice  of  this  bond  hare  been  properly  d6iie, 
happened  add  been  performed  in  regular  and 
due.  form:  as. required. by  law,-  and i that  the 
total  indebtedness  of  the  said  county,  <bi* 
eluding  this  bond,  does  not  exoeed  tibe  4ioni 
stltutlonal  or  staltitory  limitations.  In  trtb* 
ness '  whereofi  the  board  of  couaty  commis' 
slonerS'  of  Eiitcoln  county,.  Montaha,'  harm 
caused  this  bond  to  be  signed  by  tbe.cbalr» 
man  of  said  board  and  by  the  couttty  tifeas- 
urer,  coutiterslgned  by  the  county  derk,  with 
the  county  seal  hereto- ^affixed  and  ttae^cou-i 
pons  hereto  attached  to  be  executed  by  the 
engraved  faoslmUe  signatures  of  said  offi' 
cers,  this  Srst'd«y  of    Jhauary,  1912.  .' 

,  (»... -:-u-i-i-,- Chairman. 

*"  "Oountdrslgned: 


-,  Cotihty -Clerk. 


•""Slgiied  arid  registered: 

"*" — :~' —  '  '  t.  County  T^easurer,^,  , 
■  "'"Form  of  Coupon. 
"•"On  the  first  day  of  j*"^"^'  IWO,  the 
<!Ounty  of  Lincoln,  Montana,  promises  to  pay 
to'  bearer 'twenty-flve  dollars  tffSSibo)  al'  the 
banking  hoiise  of  N.  W.  Halaey  &  Company 
In  the  city  of  Chicago;  nltnols,  for  Intereist 
due  that  day  on  its  road  and  bridge  bond, 
dated  January  1,  1912.  ' 
"  •  "No.  -^ — . 

..  *  u, ■_i^ ^  ■  cta'ltnian. 

u  .•«_; — ; — ,.^_ — ^  County  Treasurer, 


It  <  "Countersigned: 

.  ■  ^  4  It 


-,  County  Clerk." 


"'Said  t;Qnd9,  vrhen  executed  as  herein 
proTldejl,  9ballr  be  delivered  to,  the  county, 
treasurer,  who  shall  register  the  same. in 
the  books  of  his  office  and  shall  thereupon 
deliver  tbe  same  to  the  purchasers,  thereof  on 
recdving  jiayment  therefor. 

"'Upon  motion  duly  carried  board  ad- 
journed to  Monday,  March  4,  1912,  ai,  ten 
o'clock  a,,  m.,  to  meet. In  regular  session  as 
provided'  bjy  section  2891  of  the  Revised 
Codes  of  Montana  of  1907, 
' ."  !Tbl8i  to.  .be  due  and  legal  notice  to  all 
members  oC  the  board  to  be. present  at  reg- 
tiu  aqartierly  artetlhg,.  March'  4th,  1912^ 


:  ,,.  :.~    fPam  D.  Pratt;     • 

'  "  'Ohalmab  Board  of  Conotv; 
:  .'  GoininiSEAoaei& 
"'Attest:  Saaoel  .CatrpenCeEj  Oeuaty  Clecb' 
'"(18)  That  the  proceedings  ft!ir  the  l8a«< 
ance  of  said  bonds  are  Ihtli'lld,  and  said 
bonds,  if  IsstieA,  are  and  trill  be  lU^ial,  vdid, 
and'  invalid  for  (hi  foMovtng  reasons,  among 
others,  to  *ftr- 

"(1)  That  each  and  all  of  the  proceedings 
iuid  'and  taken  by  said  board  of  county  com- 
mtsMotters  relative  to  said  proposed  bond  Is- 
sue' at  said 'meeting  of -September  18,  1911, 
and  subsequent  thereto,'  are  iUagkl  and  void 
for  the  reason  that 'no  legal  or  sufficient  no- 
tice of  said  meeting  whs' glveni  That  the 
mintite '  entry  'notice  of  Septembeif  0,  1911, 
pnTport(<d  to'be'^ven  is  illegal,  fatally  de- 
fective,' a«d  Vdid  for'thfe  reason  that  It  falls 
to  specify'  th^  btisineas  to  be  transacted  at 
said  proposed '  meetingr,  and  that  pul>Ilc  no- 
tice' of  said  mebtln^,  or  'btrsiness  to  be  trans- 
acted thereat,  Was  -hot  given  as  required  by 
law.  -      ' '' .' 

"  "(2)  That  ■  skid  board  of  county  commis- 
sioners, ifa  all  procfeedlngs  had  and  taken  by 
It  relative  to  Bald  proposed  bond  Issue,  has 
acted  upon  and' treated  said  proposed  bond 
issue  and  the  -farious  puriwsfes  for  which 
the  funds  to  be  'realized  therefrom  are  to  be 
used  as  ode  single  and  entire  proposition 
and  purpose,  ancl  Submitted  the.  same  to  the 
electors  of  said.  Uncoln  county,  and  said 
electors  voted  ttieriepn  as,  ..one.  entire  proposi- 
tion, and  plaintiff  alleges,  that  said  proposed 
improvements  for  -vvhlc.h  said  bonds  are  at- 
tempted to  be  Issii^ii  and  the  purposes  of 
said  proposed  bond  jssue  do  not  constitute  a 
'^in^le  purpose'  wltblj;  the  meaning  of  the 
provisions  o^  tlie  Constitution  and  laws  of 
this  s.ta.te,  ,but .  li^  fa,ct  copstUute  numerous 
separate  and  distinct  purposes  as  follows: 
]@]lrst,  that  the,  j^fQposed  highway  from  the 
eastern  l^undary  of  LIucoIq  C9untyi  running 
tiience  westerljr  thro.ugh  Trego  and  Fqrtlnc; 
to  tbe  town  of  ,£u]reks^  and  from  thgnce  to 
the  village  of  tiex/ocd,  a^dfrom  thence  along 
the  easterly  an4  southerly  side-of  th|e  Koote- 
nai river  to  the,!  city,  of  Idbby,  .ajo^  thepce 
^ontinuiitg  on  the  same  aide  of  ^id  Kpot^al 
elver  to  the  rl^lagp  of  ;Tcpy,  constitutes  a 
separi^t^  aqd  d^sjtlnct  'single  purppse'  Itself., 
Second,  jt^t  the  proposed  .construction  ot, 
the  steel .  bridge  at  Troy  .  constlti^tea  a  sep- 
arate and  'single  puq^ose'  In  Itself.  Third, 
that  the-  proposed  construction  of  the  steejl, 
bridge  at  Lilbby  constitutes  a  separate  an4 
cringle.  purpQSjs,  JUi.  I  itself.  Foi^rth,  that,  the 
proposed  construction .  of  the  steel  bridge  at 
Rexford  constltqtes  a  setparate  and  alogle 
purpose  In  Iteelft.:  Fifth,  that' tbe  eonstruo-. 
tion  and  operation  of  each  of  said  pvoposed 
ferries  constUutei  eaeb  a  senatate  and  single 
purpose.  Blxth,  that  tta«  proposed  construc- 
tion of  each  of  'soCb  other  branch  loada 
leading:  to  i  and  .oeiaect^  ..vlUi  aaid  aysteto 
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of  hlgbw^a,  bridges,  and  firee  ferries  as  tbe  i 
board  of  county  couunissioners  sar  deter- 
mine' constitute  each  a  separate  and  single 
purpose,  and  that  each  of  said,  propositiouB 
should  have  been  submitted  to  tbe  electors 
of  said  county  as  separate  and  distinct  prop- 
ositions, and  that  before,  submitting  such 
propositions  the  board  should  have  determin- 
ed the  amount  of  money  necessary  and  re^ 
quired  to  be  raised  for  the  {Hirpose  of  carry- 
ing out  each  of  said  separate  propositions 
and  should  have  given  the  electors  aa  oi>- 
portuuity  to  declare  .separately,  for  or  against 
any  or  all  of  said  propositions,  but  ttiat  at 
said  election  said  right  was  denied  to  said 
electors. 

"(3)  That. the  proceedings  of  the  board  of 
county  commissioners  tyi  the  calling  of  said 
special  election,  and  the  pro(;lamatlon  Issued 
and  pnblished  therefor,  spefL-lfy  .it  to  be  on^ 
of  the  purposes  of  said  proposed  bond  Issue 
to  raise. funds  for  tbe  {construction  pf  free 
ferries,  but  that  at  no  placp  in  said  proceed- 
ings or  in  any  subsequent  proceedings  bad  by 
said  board  rdative  to  said  proposed  bond.is&ue 
is  It  specified  how  many  such  ferries  are  to  be 
constructed,  or  ,at  what  place  such  ferries 
or  any  of  them  are  to  l^e  operated,  and  such 
proceedings  are  In  said  respects  so  indefinite 
and  uncertain  as  to  wholly  fall  to  determine 
any  of  said  matters  relative  tp.sald  ferries 
and  failed  to  Impart  to  the  electors  of  said 
county  any  knowledge  or  information  rela- 
tive thereto.  Tbat  said  purpose  for  raising 
funds  for  said  free  ferries  is  an  inseparably 
and  Interdependent  part  of  the  entire  propos- 
ed bond  Issue,  and  of  itself,  on.  account  of  said 
defect  In  not  stating  said  purpose^  Invali- 
dates and  makes  null  and  void  all  the  pro> 
ceedings  relative  to'  tbe  entire  bond  issue. 

"(4)  That  tbe  proceedtogs  of  the  board  of 
connty  commissioners  for  calling  said  spe- 
cial election,  and  the  proclamation  issued 
and  published  therefor,  specify  It  to  be  one 
of  the  purposes  of  tbe  proposed  bond  Issue 
to  raise  funds  by  means  of  which  'there 
shall  be  constructed  such  other  branch  roads 
leading  to  and  connecting  with  said  syatain 
of  highways,  bridges,  and  free  ferries  as  the 
board  of  county  commissioners  determine;' 
and  that  at  no  place  In  said  proceedings  Is 
there  a  more  definite  statement  than  as 
above  recite^  nor  is  there  in  said  proceed- 
ings at  .any  place  any  statement,  order,  or 
declaration,  by  said  board  of  countiy  com- 
missioners, or  at  all,  as  to  bow  many  'such 
other  branch  roads'  are  to  be  constructed,  or 
where  tbe  same  are  to  be  located,  or  what 
termini,  if  any,  they  are  to  have,  or  what 
proportion  of  said  funds  are  to  be  used  and 
appropriated  for  the  purpose  of  construct- 
ing said  branch  roads  or  any  of  them.  That 
in  this  respect  said  proceedings  and  the 
whole  thereof,  are  entirely  too  Indefinite  and 
nncertalii,  and  failed  to  impart  to  tbe  elec- 
tor or  to  any  one  any  definite  or  any  knowlr 
e^e  or  Information  relative  to  such  propos- 


ed 'boasieh  roads,'  th«  nnmber.  thereof,  the 
location  thereof,  or  the  termini  thereof,  or 
tbe  cost  of  construction  of  each  or  any  or 
all  of  them,  or  at  all,  and  that  tbe  purpose 
of  ri^islng  funds  for  the  construction  of  'such 
other  branch  roads'  was  made  an  Insepara-. 
t>le  and  interdependent  part  of  said  entiro 
proposed  bond  issue,  and  that  said  uncer- 
tainty and  indeflnitepees  In  said  proceedings, 
and  In  said  order  calling  said  sg;>eclal  elec-> 
tlon,  %nd  in  said  election  prodamatlon,  and 
throughout  «ald  proceedings  relative  to  'such 
otb^r  branch  roads'  and  such  proposed  free 
ferries,  makes  indeOnite  and  uncertain  said 
entire  proceedings  relative  to  said  proposed 
bond  issue,  and  makes  said  proceedipgs  Ille- 
gal and  void. 

"(5)  "Tbat  sfild  board  of.  county  conunls^ 
sloners,    defendants   lierein,   have   exceeded 
the  powers  given  them  by  the  Constitution 
and  statutes,  of  tbe  state  of  S(fontana,'ln 
each  and  every  step  takeip  In  or  toward  the. 
Issue  of  said  bonds,  or  any  of  tbem,  in  this,. 
to  wit:    That  they  have  included  In  the  pur- 
pose of  said  proposed  issue  the  constructioni 
of  free.ferrles,  and  no  power  Is  given  by  the- 
Constitution,  nor  the  statutes  of  the  state  o( 
Montana,  to  counties  or  boards  ot  county-, 
commissioners,  or  to  either  of  them,, to  Issuft. 
coupon  or  otber  bonds  to  provide  lluods  to  be-; 
used' for  the, construction  o^  free  ferries,  and 
tliat   the  proposition ,  of   raising  i^unds   by 
means  of  said  proposed  bonds  fpr  the  pur- . 
pose  of . constructing  such  proposed  free  fer-- 
rle^  is  under  said  proceedings  an  Inseparable, 
apd  Interdependent  part  of  .said  entire  pro. 
eroding.  ..-.,■ 

"(6)  That  the  advertisement  of  the  pipopos-;,- 
ed  sale  of  said  bonds,  published  in  said  Eu.-  - 
reka  Journal,  and.  In  said  American  Banker 
of  New  York,  City,  and  each  of  them,  Is  flle-- 
gal  and  void,  tor  ,the  reason  that,  prior  to' 
adopting   the  form   of   said    adyertisemei^t, ' 
and  publishing  the  same,  said  boar^  of  coun- 
ty commissioners  whoUy  failed  to  pass  any 
order.,  adopting   a    form    of   said   proposed 
bond;,  and  said  advertisement  fails  to  def- 
initely  specify   the  dahomlnatibns   ot  said 
proposed  bond,  or  the  number  thereof,  or  th» 
date  that  said  bonds  are  to  bear,  and  .falls  to 
advise,  prospective  purchasers  that  they -are 
entitled  to  receive  such  amount  or  propor- 
tion of  said  bonds  as  they  or  any.  of  them 
may  desire  to  purchase,  and  fails  to  state 
that  said  bonds  are  also  for  free  ferries. 

"(7)  That  said  bonds  have  not  ))een  legally 
or  properly  or  at  all  advertised  for  sale  as 
required  by,  law,  or  at  all,  among  other 
tilings  in  this:  Tliat  the  order  of  said  board, 
of  county  commissioners  directing  the  issu, 
ance  of  said  proposed  bonds  and  fi;dng  the 
form  thereof  was  not  made  until  the  Sttf. 
day  of  February,  ,1912,  and  that  since  the 
making  of  said  order  none  of  said  bonds  as 
flx^  and  determined  by  said  order  have 
been  advertised  for  sale  as  required  by  law, 
or  at  all,  and  that  the  said  board  of  county 
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comml'ssloners  Intend  to  deliver'  said  bonds 
and  each  of  tbem  as  so  fixed  and  determined 
by  said  order  of  February  5,  1912,'  wltbout 
any  or  further  advertisement  for  the  sale 
thereof,  and  plaintiff  verity  believes  and  al- 
leges that  unless  restrained  by  an  order  of 
this  court  said  defendants  will  deliver  said 
bonds  arid  each  of  them  to  said  N^  W.  Hal- 
sey  &  Co.  without  further  'or  any  advertise- 
ment for  the  sale  of  said  bonds. 

"(8)  Plaintiff  further  alleges:  That  the 
form  of  bond  adopted  and  ordered  Issued  by 
said  board  of  county  commissioners  on  Feb- 
ruary 5,  1912,  which  form  Is  fully  set  out  in 
paragraph  11  of  this  complaint,  Is  illegal 
and  void  for  the  reason  that  each  of  said 
bonds  recites  upon  its  face  that  'this  bond  Is 
issued  by  the  county  of  Lincoln  for  the  pur- 
pose of  Constructing  roads '  and  bridges  in 
said  county,'  and  makes  no  reference  to  the 
fact  that  a  portion  of  said  tx>nds  were  voted 
and  are  purported  to  be  issued  for  the'  pur- 
pose of  free  ferries.  That  said  statement  in 
said  bonds  as  to  their  purpose  is  misleading, 
and  that  plaintiff  as  a  taxpayer  is  entitled 
to  bare  said  bonds  show,  and  in  order  to  be 
legal  said  bo.nds  should  show,  the  purpose 
for  -which  they  w^re  issued,  so  tliat  all  pur- 
chasers and  subsequent  holders  thereof  may 
be  fully  charged  with  knowledge  of  the  pur- 
pose or  purposes  for  which  said  bonds  are 
issued.  That,  In  view  of  the  preceding  pro- 
ceedings had  relative' to  said  proposed  bond 
issue,  said  form'as'so  adopted  by  said  bbard 
of  county  commissioners  on  said  5th  d^y  o'f 
February,  1912,  ts  improper,  illegal,  and  ■void 
and  not  in  conformity  with  the.  proceedings 
had  relative  to  said  bond  issue  and  is  mls- 
leiiding  for'  the  reason  that  said  bonds  and 
each  '6f'  them  as  proposed  to  be  issued  and 
delivered  fall  to  recite  upon  tb^lr  face,  or 
at  all,  that  the  same  are  klso  issued  for  the 
purpose  of  raising  fiindk  f6r  free  ferries. 

"(9)  That'  s^ld.  board  of  county  commis- 
sioners are  proceeding  to  issue  said  bonds 
in  the  form 'and  pursuant  to  the  order  there- 
for made  and  adopted  by  said  board  on  the 
5th  day  of  February,  1912,  That  said  order 
directing  the  issuance  of  said  bonds  is  at 
fatal  variance  with  the  proceedings  thereto- 
fore had  relative  to  said  bond  issue,  and  par- 
ticularly at  fatal  variance  with  the  order  of 
September  18th,  determining  the  necessity 
for  said  bond  issue,  and  directing  said  elec- 
tion to  be  called,  and  election  proclamation 
published  for  said  election,  and  with  subse- 
quent proceedings,  particularly  in  this:  That 
in  all  of  said  proceedings  up  to  said  5th  day 
of  February,  1912,  It  was  ordered  and  direct- 
ed and  proclaimed  to  be  part  of  the  purpose 
of  said  proposed  bond  issue  to  raise  money 
to  be  used  for  the  purpose  of  eoilstructlng 
highways,  bridges,  and  free  ferries,  whereas 
said  order  of  Februaiy  5th  declares  that 
said  bonds  be  issued  'for  the  purpose  of 
constructing  roadq  and  bridges  in  Lincoln 
county,'  and  mak^  no  reference  to  and  Ig- 


nores the  inatter  of  free  ferries  for  which 
a  portion  of  said  bonds  were  originally  de- 
clared by  said  bbard  of  county  commission- 
ers, and  voted  by  said  electors,  and  that  the 
issue  of  said  bonds  in  the  form  prescribed  by 
and  pursuant  to  said  order  of  February  5, 
1912,  Is  illegal  and  void,  among  other  things 
on  account  of  sdi'd  fatal  'variance,  and  that 
In  any  event,  before  said  bonds  can  be  le- 
gally issued,  it  is  necefssary  for  said  board 
to  pass  a  new  order  directing  the  issuance 
and  the  form  of  said  bonds. 

"(10)  That  the  fuhds  which  will  be  real- 
ized from  said  bond  issue,  if  consummated, 
^111  be  and  are  grossly  Insu£Scient  and  in- 
adequate, in  amount  to  effect  or  carry  out 
all  the  purposes  for  which  said  bonds  were 
voted,  and  that  by  reason  of  such  inade- 
quacy many  of  the  purposes  for  which  said 
bonds  were  voted  and  are  purported,  to  Is- 
sue will  be  defeated  and  can  neither  be  car- 
ried out  nor  effected  from  tlie  funds  to  be' 
realized  from  said  proposed  trand  issue. 

"(11)  That  the  official  ballots  used  at  said 
election  failed  to  state  said  proposition  and 
the  terms  thereof  explicitly  a:nd  at  length, 
and  that  the  proposition  as  stated  upon  said 
ballot  was  not  stated  thereon  as  required  by 
law,  nor  was  It  stated  explicitly  or  at  length, 
or  sufficiently  to  fully  or  fairly  advise  the 
voter  as  to  the  pro^sition  upon  which  he. 
was  voting.  "   . 

"(12)  That  none  of  the  proposed  highways 
mentioned  in  said'  proceedings  and  proposed 
to  be  constructed  from  the  funds  to  be  real- 
ized from  siaid  proposed  bond  issue,  except ' 
the  old  county  road,  from  the  western  :b6und- 
ary  of  Lincoln  county,  and  Rexford  via- 
Stryker,  Fortlne,  and  Eureka,  have  ever 
been  laid  out  or  have  any  existence  whatso- 
ever, and  that  at  present  there  are  no  such 
county 'roadsi'  and  thAt  no  petition  or  peti- 
tions for  the  laying  out  or  establishment  of 
said' roads  or.  any  of  them  have  been  signed 
or  mdde  by  10  or  a  majority  or  any  of  the 
freeholders  of  the  road  district  or  districts 
or  of  any  of  the  road  districts  for,  or  in 
which  said  proposed  highways  are  to  be 
laid  out  or  constructed  from  said  funds,  and 
that  no  such  or  any  petitions  prior  to  the 
commencement  of  this  action  or  at  all  Iiaye 
been  filed  with  said  board  of  county  com>  . 
missioners  therefor. 

"(13)  That  there  is  now  no  existing  public 
highway,  nor  has  there  been  any  petitioned 
for  by  freeholders  as  required  by  law  or  at 
all,  leading  to,  from,  or  across  the  Kootenai 
river  at  the  proposed  site  of  the  proposed 
bridge  at  Rexford.  That  there  is  now  no 
existing  public  highway,  nor  has  there  been 
any  petitioned  for  by  freeholders  as  requir- 
ed by  law  or  at  all;  leading  to,  from,  or 
across  the  Kootenai  river  at  the  proposed 
site  of'  the  proposed  bridge  at  Troy. 

"(14)  That  no  petition  has  ever  been  made 
or  filed  with  said  board  of  county  commis- 
sioners by  which  it'  is  made  to  appear,  or  at ' 
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■11,  that  It  1>  mammitt  tD  ksep  «r  audntetn 
any  of  the  pnqwaefl  pnUle  fenlM  propoMd.' 
to  tw  conatructed  from  tbe  fundd-  to  b«  iMl-< 
Ised  from  lAld  bondlMue,  nor  baatliurerOTet 
been  made  or  filed  wltb  said  board,  or  at  all, 
aay  petition  wtaataoerer  reqaeatlng  the  aa- 
tabUshmetit  of  aar  of  aald  ptopoeed  free  pob- 
Ue  or  otber  fenlM. 

"(16)  Tbat  tlie . .  Koetenai  rWw,  acroaa 
whtcb  aald  brUgea  ate>propo8ed  U»  be.  eoo- 
atroeted;  ia^  at  tli*  ptivt  wbiei»  said  bridge 
at  BexfoKd  la  to  be.  oiwstrueted,  a  navigable 
stream,  under  tlM  law0  of  tbe  Cnlted  Statea 
M>d  tbe  ^ate  of  Montana,  for  tbe  purpose 
of  tram|M>stAtlon .  of  persona  and  ffelgbt 
between  points  Sa,  tb«  DomlnloB  of  .Canada 
aii4  United  State*,  and  between  points  wltb-t 
In  the  st^te  of  |(<»ltana.  That  none  of-  said 
defendants  haTAbad,  eyer  recelv^  or  now 
have  any  power ,  or  authority  to  construct 
anj  of,.;uild  bridges  across  said  navigable 
Btream  .without  ^rst  .obtaining  authority 
therefor  from  the  governoaent  of  the  United 
States  and  from  tbe>  state  of  Montana,  wblcb 
authority,  or  .  permission,  has  .never  been 
granted  by  either  the  government  of  the 
United  States,  or  any  of  Its  officers,  or  the 
aald  state  of  Montana,  to  said  defendants  oc 
any  one,  except  that  since  the  commence- 
ment of  .this  action,  and  on  or  about  the  Ist 
day  of  March,  1912,  and  at  tbe  Instance  of 
the'  def ehdanto,  a  bill  waa  passed  .  by  the 
Congress  of  tbe  tfnlted  States  authoriztng 
the  construction  of  said  bridges  across  the 
said  Kootenai  river,'  which  said  bin  may  be- 
come a  law  at  any  tliue  upon  the  approval 
of  the  President,  Wbiih  bm  the '  President 
bas  since  approved." 

{1]  1.  The  first  contention  of  the  appellant 
Is  tbat  the  board  of  county  commlssionerB 
was  not  legally  In  aeBslbn  on  September  18th. 
This  contention  to  disposed  of  by  a  consid- 
eration, of  the  fact  that  aU  df  the  members 
were  present  and  acting  as  a  board  of  coun- 
ty commissioners,  pursuant  to  a  previous  rea^ 
Cotton  of  the  board ;  so  that  the  qnestion  of 
notice  of  tbe  meeting  became  altogether  im- 
materlaL  See  Morse  v..  Granite  County,  44 
Mont  78,  119  Paa  286. 

in  Z  It  to  »lso  contended  "tbat  the  order 
and  notice  of  election  did  not  sufficiently  de- 
scribe the  purpose  of  said  bond  issue,  or  the 
highways  to  be  oonstmcted;  that  they  were 
too  general  and  Indefinite,  end  delegate  to 
the  board  dtocretlon  as  to  the  purposes  for 
which  the  money  should  be  expended,  in  al- 
lowing them  to  construct  snch  ferries  and 
brandi  roads  as  they  may  desire;  and  said 
order  and  notice  were  therefore  void."  We 
think  the  criticism  is  unmerited.  Section 
2935,  Revised  Codes,  merely  provides  that 
the  notice  of  election  shall  clearly  state  the 
object  of  the  loan.  Thia  means  the  general 
object  of  the  loan.  It  to  not  necessary  to 
■pedfy  all  of  tbe  detalto.  So  long  as  a  rea- 
Bonably  comprehensive  notice  Is  given,  the 
courts  have  no  power  to  declare  It  Insuffl- 
ctoit     DUTeroit  sUtes   have   different   re- 


qvlMiMnts ;  b«t.  If  «ar  own  atatstocy  man- 
datea  are  compUod  witbi  a»  other  notlea 
need  be  given.  Mananr  v.  City  of  Poison,  46 
MoD«.  •>-,  125  Pmo.  10Q2. . 

▲ttlcla  13,  I  5,  of  tbe  state  Constltntloa. 
proyldea.th8t.no  eonntytahall  Incnx  any  in- 
debtedness or  UabUlty  for  any  single  pur- 
pose to  an  amoont  oseeeding  $10,000  with- 
out the  approval  of  .a  majority  of  the  elec- 
tors therein  voting  at  an  election  provided 
by  law.  This  constitutional  restriction  to  a 
lialtation  upon  the  authority  of  tbe  board 
of  cpunty  commissioners;  it  has  no  refer- 
ence to.  the  powfir  of  the  poople.  We  agree, 
with  the  learned  coonael  for  the. appellant 
tbat  thto  prevision  was  Intended  to  vest  In 
tbe  electors  of  the  county  the  power  to  deter- 
mine ^b^tber  a  proposed  Indebtednesa,  ex- 
ceeding .$10,000,  for  the  construction  of  cer-  • 
taiUj, contemplated  Improvements,  shall  be  in- . 
enroled.-  &ut  counsel ,  place  altogether  too 
narrow  and  rigid  a  construction  m^n  the 
constitutional  and  statutory  ^rovtolons  relat-. 
Ing  to  the  subject.  Unless  expresslr  or  im-  -, 
plledly  prohibited  from  so  doing  by  other 
constitutional  declarations,  the  people'  of  a 
county  may  spend  their  money  for  any  ob< 
Ject  which 'they  may  desire.  Tbe  power  of 
the  board  of  county  commissioners  to  limtt- 
ed,  but  tbat  of  tbe  people  themselves  to' un- 
limited, save  as  heretofore  suggested.  They 
may  intrust  to  the  board  the  expenditure  of 
their  funds  If  they  see  fit  '.They  may  rely  tip-' ' 
on  the  Judgment  and  discretion  of  the  boaMt 
to  any  extent  they  desire  ^  and  the  only  con- 
dition precedent  to  a  delegation  of  authority 
by  them  Is  that  the  board  shall  give  such  no- 
tice of  its  contemplated  action  as  will  enable 
them  to  vote  Intelligently  thereon  and  in  ' 
such  a  way  that  it  shall  not  become  neces- 
sary to  accept  or  reject  one  of  two  or  more 
projects,  which  have  no  reasonable  relation 
to  each  other,  In  order  to  express  satlsfKC-  ' 
tidn  or  dissatisfaction  with  others  which  are  ' 
Improperly  sHibmitted  as  one  general  plan. 
It  was  therefore  permissible  for  tbe  people 
of  Lincoln  county  to  delegate  to  the  board 
of  county  commissioners  the  power  to'  exer- 
cise a  reasonable  discretion  as  to  the  details 
of  the  plan  of  contemplated  improvements. 
Th6  matter  of  constructing  branch  roads  was 
simply  a  detail  of  the  main  project  Not 
any  branch  roads  may  be  necessary.  On  the 
other  hand,  it  may  be  found  advisable.  In 
carrying  the  general  scheme  Into  effect  to 
spend  a  portion  of  the  money  for  branch 
roads.  If  It  to,  the  power  of  the  board  In 
the  construction  thereof  will  bi  limited  to 
bvkSi  as  are  not  independent  improvements 
In  themselves,  but  are  necessary  and  ger- 
mane to  the  main  proposition. 

Tbe  construction  of  a  ferry  to,  ordinarily, 
a  matter  of  relatively  small  expense.  Unlike 
an  expensive  bridge  across  a  river  like  the 
Kootenai,  It  may,  we  think,  well  be  consid- 
ered as  a  mere  detail  or  Incident  of  the 
highway.  It  seems  to  as  It  may  be  presum- 
ed that  the  people  would  nnhealtatingly  in- 
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so  relatively  tinlwportftnt '«  detail  as  tbe  Be>' 
lection  of  sites  for  retries  and  tbe  mamer  of 
construction  thereof.  A  "ferry"  is  simpler  a 
nuyrable  portion  of  a  blghWay  where  it  cross- 
es a  stream.  Baekett  t.  WUson,  12  Or.  26,  S 
Pac.  682.- 

[3]  8.  It  «aB  saffidMt  to  state  the^  amount 
of  money  necessary  to  adcompUsh  the  gen-' 
eral  purpose.  Morse  T.  Granite  Oottnty, 
supra. 

[4]  4.  Inasmuelt  as  enfly  those  electors 
whose^  names  appeared  on  the  registration 
ll«tft  of  19ia  were  permltteid  to  vote,  it  is 
contended  tliat  the  election  was  void. 

Alt  tbkt  the  Constltdtlori  requlrw  is  that 
the  plan  shall  '  receive  '  the  approval  of  a 
majority  of  the  rietftors  of  t6e  Countjr  Vot^ 
Ing  at  i'n  election  provided  by  law.  Section 
491,  Revised  Codes,  declares  that,  at^  aYriy 
speciar  election  held  for'  any  purpose  in  atiy 
county,  citpies  of 'the  official  register  and 
clieck'listi  which  were' printed  or  written  be- 
fore alifl  ijsed  aj;  the  nex^  preceding  general 
election  must  b6'.used,  and  no  new  registra- 
tion need  be  made:  It  is  claimed  that  this 
provision'  1^  unconstltutionaL  But  the  elec- 
tion should  be  held  valid  unless 'It  appears 
tli«t  a. sufficient  number  of  legal,  voters,  to 
have  changed  the  result  were  prevented  by 
casting  their  ballots. .  State  ez  reL  Fletcher 
v.'Rnhe,  24  Ney;  25l,  52  Pac.  274.  "An  elec- 
tion should  not  be' made  void  on  a  mere  ab- 
straction not,  affecting  the  result,"  Weil  "i', 
Calhoun.(0-C.):25  Fed..  865.  "If  a  registry 
is  had  under  an  pnconstitutlonal  law  and  a^ 
election  held  upon  the  basis  of  such  registry^ 
t^ere.  can  be  little,  if  any,  doubt  that  the 
election  will  be  held  valid,  unless  it  Is  shown 
tbat  a  sufficient,  number  of  legal  voters  to 
have. changed  the  result  were  prevented  by 
such  law,  from  casting  their  ballot"  6  Am. 
&  Eng.  Ency.  of  Law  (2d  Bd.)  p.  7f^. ,  ^» 
such  showing  was  made  in  .this  case. 

(S]  5.  It  is.  contended,  also,  that  tbe  bal- 
lot .used. did  not  sufficiently  stat^.the  propo- 
sition. ,tp  .be  voted,  on.  ,  •,, 

Section  2938,  Revised  Code8»  relates  to 
forms  of  ballots  to  be  used-  at  elections 
wherein  any  question  Qt.  proposition  of,  .or 
relating  to,  bonds  is  submitted  to  the  people. 
It  provides  that  the  b^llqt  shall  state  the 
bonding  proposition  -  and  tbe  terms  thereof 
explicitly  jin^  at  lengtl^  We  think  tbe  form 
of  ballot  was  sufficiently  comprehensive  and 
explicit.  It  was  not  necessary  to  state  there- 
in the  course, .  termini,  or  exact  location  of 
the  proposed  highway,  or  the  number  or  lo- 
cation «f;.the  proposed  bridges  and  ferries. 
The  fundamental  and  initial  -question  to  be 
determined  In  all  cases  is  whether  tbe-people 
are  willing  to  Srutborize  the  commissioners  to 
spend  a  detotte  amount  of  money  for  a  cer- 
tain public  improvement.  It  was  declared^ 
in  argument  l>y  counsel  for  both  sl^es,  that 
Linooln.  county,  one  of  the  new  Qouaties  of 
the  state,  U.  almost  devoid  of  tbe.necessarji; 
highway  facilities  to  enable  the  people  to 


get 'fibm::one  past  of  'tlie  'cataAj'tei  annthec-. 
wSttaont  great  ezpoise  and  loss  of  time.'  Tbe 
reeelvtlon  of  the  couiitr>  cotnmissioaers  re- 
cttes'  ttiBt  'in  their  Jodeinent  it  is  essential 
to  tbe  future  growth  and  prosperity  of  tke' 
county  that  an  adequate  system  of  Iiig^ways, 
bridges,  and  ferries  l>e  dcmstmcted,  all  con- 
nected,  and  making  acce8rtMe"eacta  ctty  and 
town  in  the  county.  'V^e-'  know '  that  large  ptfr- 
tions  of  the  dounty  %t0'moantainou»4md  lAatr 
many  large  streams  H«w.  wMik>.  its  bordMnsu 
The  project  as  proposed  does  not  deal  wltb 
separate-  Improvement^^  'IndepenfletDt.'of  eadkr- 
other,  and  diaeonneeted  in  point  of  ntlUty^- 
It  Is  one  large  scheine  itivolvtBg  a  »tr«(em  of 
highways,  'bridges,  and  "frfee  ferries.  We- 
thtnk  tht  employmeUtt  of  the  *f6ifd  "system,'* 
qnallfled  by  ftie  Information  that' it  relates  Uy 
highways,  bridges,  ahd  free  ffftrrles,  wMdi  is 
descriptive  of  what  the  plin' bt  sysbsni  com- 
prehends, was  a 'sufficient  cfompllam^'  wiflt- 
the  tenjhs'of  tlie  stattt*/.  Th* 'oppbrtuiilty  is"- 
perhap^  as 'propitlbua  a's'any  which  may' oc- 
cur for  'a  declaration  by  this  court  that  our* 
conejtitutlQnal  and  statutory  ,law6  were  de- 
signed' to  clothe  tiie  boar^  of  county  cpm-' 
missloiiers  of  the  state  .with.iftrge  d^<:re- 
tionary  powers  in  deiillhg  with  projects  like 
the.  one  we  liave  upier^ consideration.  Cer-, 
tain  weli-deflned  .  const^totlonaV  restrictions 
n^ui^t  ^.t  all  times  be  recognized  'and  obsierved;. 
but,  a^lid^  from  these,  tW^liqy.of  ttie  la^, 
is  that  the  4nere  details  pfpoqXeqiplated  pu]>-. 
lie,  Improvements  shall ,  be  lef  |:  to  their  dis- 
cretion. .Where  ezpUqit,  statutory  directions 
are  give^,.  tbe^  mu^t,  ati  pourse,  be  complied 
wltJi;  but  all  that  is  necef^ry  in  the  initiar 
tion  of  a.  plan  like  •  the  instant  one  Ist  in 
g^eral.  that  tbe  people  shall. Jbe  givMi  an- 
oDportualtr -ito  lAtelUgently  exerdse  their 
Judgment*-  If  oouoty  boards  and  similar  ad* 
mlnlstrati'Pe  'bodies  are  to  l>e  confeinaally  har- 
assed asd:  liampered  by  the  nice  technical!' 
ties,  of 'the  law,.«ftentimeB.  lacldng  In'snb- 
stamee  and  devoid  of  real  meHt,  tbe  settle^- 
meht-and  delevopment  of  this  >'Msl  north- 
western empire  wilJ  be  greatlyhapeded  and 
retarded.  As  we  read -the  dtafutes,  the  poll' 
cy  of  the  lawmaking  bodied  haS  beeri,  ratlier, 
to  make  proceedings  like  ttie  one  In*  qnestioii' 
as  expeditions,  slritiile,  and  Inexpensive  as^ 
possible,  to  accomplish  the  ,de;slred  result,  al- 
ways bearing  in  mind,  as  heretofpr^  sngg^t- 
ed,  that  the'  con^nt  of  the  people  must  be', 
founded  in  an  intelligent  understanding  on 
their  part  of  the  general  piir'ppae  for  which 
the  money  is  to  be  expended.  In  preparing 
the  ballot  It  was  only  necessary  to  substan- 
tially {bllow  the  directions  of  the  sta'tute.. 
Tinkel,  y.  Griffin,  26  Mpnt.  426,  68  Pao.  859. 

[(]  6.  The  form  of  bond  omits  ai^.  refer- 
ence ^  ferries ;  biit,  as  wp  have  heretofore^ 
decided  that  a  ferry  is  ni^rely  x.  portion  ot 
the  highway,  tlie  omission  was  iqcunaterial. 

7.  We  also  regard  tlie  recital  therein  that 
all  statutory  and  constitutional  provisions  ot 
law  have  been  complied  wltb  as  immaterial,. 
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In  Ttew^of  th»lKCi  tbat'thlB  cade  wt)l  tie  «»• 
tevmlned  before  tUe  tjoods  ore  issued. 
.  (M  8.  Objection  Is. iMide^tlutt  no.^tonn  «t 
bond  was  adopted  prior  t»  ttur  aiArnvtlBeBtemt 
(or  4be  sale.  It.  Js  «ls»  oont)CBd«d.itli4t  tthe 
DoadB  ;wei!«  not  prt^peri^  adterttsaS  for  rssle> 
.  Sectiw  2906,  >  RevisM  iC<]dea,'  provides  •tlwt 
the  board  onst  fix  ^he  dew>iBlnati<m./ot  eadti 
bond  and  pireacribe  th»  tvtm  'ttiere«f.'  iSao- 
tlea  0907.  Bferioed  OodeB,  pmrides  that  wlicn 
tJte  board  is«ue«  any  bands. it  is- its  duty  to 
sell  the  same  «nd  give  notice  yjf  ftdrertis»- 
luent  of  tlie  time  ot  the  sale;  sncb  adT«rttfie< 
nl^ot  must  state  "tlie  amonnt  of  such  bonds 
for  B«le."  U  wUl  thus^be  seen  that  It  is  not 
aeteemry. ;  to  xlv«  the  form  ot  tbe  -  bonds  In 
the  advertisement  or  even  a  description  there* 
of.  We  find  nothing  in  the  law  to,  waimnt 
the  conclusion  that  the  form  of  bond  mnst 
bo  adopted  prior  to  the-kdv^tisaBent.'''j&n 
inspection  of  the  advertisement  as  set'Yorttl 
in  the  amended  complaint  also  leads  to  the 
conclusion  that  the  bonds  were  properly  and 
legally  advertise  Rtr  sale.;  ' 
..  [IJ  9..  Counsel  <;pntend :  "The  yaripqs  pur- 
poses for  which  the  bpqds  are  to  be  Issued 
and  the  various  propo|3ltioji8  submitted  to 
the  elector^  at  said  election  do  not  constitute 
A  slriite  purpose  witliln  the  ineantng'Qf  tb4 
ConsUtatlon  and  the  laws 'of  this  ^tate." 
While  it  Is  true  that  the  authorities,  atie  quite 
wilfonn  that  in  bond  electi6ns  eflch  separ- 
ate proposition  must  be  separately  voted  up*- 
on,  wo  have  grave  doubts  that  tblsrnle.oif 
law  is  founded  in.  XKnatitutidnal  (Provisions 
slmUftf  to  onr  section  5  if  article  13,  sVipta. 
ye, know. 9f  no  constitutional  or  statutory 
reason  ivlxy  the  .peopj?  11^7!  not!  yyite  on'  a 
^l^n  proppsltions  -^om^ed.,  ijC  f hey  qaq  in^ 
teuigently  do  .sor '  The  oeason  of  the,  rule  of 
law  Is  to  be  found  In:  the  fstct  that  the  courts 
have.  al*f\y8  been  dolidltOiBi  that  the  elector 
shall' be' given  an  opportunity  to  express  bis 
free  aadr  vnhamper^  assent,  or  to.  .exi»ie8s 
his  dissent:.  Blalne>  *l  City.,  of.  Seattle,.  83 
WmAui  446,.  114  Pan.  194-  ID  tbe^  ease  d»i«b 
cited  the  court  held  that  an  ordinance  pvo- 
ylditig  for^tJ^lft^bfmisMon  W  tjife  .people,  as 
one  project,  of  tl»e.  flW^Mo"  ;.^^«i*ber  .honds 
tbould  be  issticd  for  eight  district  iniprove^ 
ments  in  no  manner  related  to  ea^  other, 
mia  void  because  Wey'po^dtibt  fl-feely  and 
intelligently  vote  th'fereonl  'Othet  ■Weli-Con- 
siderc'd'  cneler  mlgltt  be  eltiid  to  th^  se^e 
point  •      ■■■  ■■^ 

In  tlt«  case  ot  Stem;  v.  Ott^.  of  Pargo,:  18 
N.  D.  289,  122  N.  W.  403,  26  L.  R.  A.  (N.  S.) 
6(16,'  It  dppeAKd  tUat  a 'ptri^dslUisn  Wa^  s«b- 
ftiltted  to  <k>ns(ruct'a  wutei^vorks  plant  ind 
''an  electric  light  plant  In  connecUoti  witfhi 
the '  said  piimpUig'  station  .  for  furalshlni^ 
Street  aad  others  lights  and' p<^wer."  md 
eobrt  said:  "It  is  contended  thtit  the  two 
porposee'  ev  ob]ect8«  nmnelyi'a  pnmptng  sta^ 
fton  and  tiectric  light'  plant,  are  made  one  by 
ase  of  the  phnrase  in  connection.' '  No  serious 
contoitlon  is  made  that  without  the  use  of 
such  words  an  electrtcligfat  plant  and  water- 


wot4K»  and iniaqilb^  station  #onId<be  lifepa» 
ate  and  distinct  from. each' other.  It. appears 
tb'Us  that  sQbJecta.'wtalch'a're'  so  different; 
and  which  batemd-aatuBal  or  .necessary  oaa» 
nection,  cannot  be  made  one,  and .  the  law 
and  tbeireaftoillng  of-  the  courts'  evaded  by 
a  .-pla^  upon  words;''  The  resolvtion  Bab^ 
mitting  thb  two  distinct  propositldnB.  as  one 
Was  held  void.  Tbe'same  cottrt,:ln  Hughes 
tr.  Hanky,  IS  N.  D.  474,  122  N.  W.  790(  hdd 
thatt  the  .^lotstlatn  of '  iastiing  bonds  for  a 
oombiored  oeutrthoaae  and  lall.  could  be  .pt«P> 
erly  anbmltted  to  be  voted:  on  a»  one  proposi- 
tion; l>nt,  where  ttie  iflaa  ^taa  to  construct 
Sbparate  buildings  ,flor  eaoh  purpose,  the 
questions  of  .hoods  for.  a  «>nrtiiouBe  and 
bonds  foe  a  Jail-bhoold  be  separately  sobnilt» 
ted 

All' of  these  oases  (and -they  'are  all.  cited 
by  the  appellant)  accord  with,  our  views  of 
the  law'i^weraing  thiS'«aae.  But  we  do. not 
agree  with  the  constructloa  placed  upon-  the 
proposed  plan  of  the  county  board  by  counsel 
for  the  appellant.  The.  distinction  betweoi  a 
comprehensive  single  purpose,  and  two  dis- 
tinot  pqrposes .  whi A  haveino  natural  rela- 
tion to  eadi  other,  Is  well.  lUuatrated  by  the 
decisione  we  have  Just  nottaed^  and  masiy 
others.  F«r  inatanoe,  ihe  Supreme  Oourt  ai 
Utah,  In  State,  ex.  rel.  Hopselr  v.  Carbon 
County,  .114  Fae.'522,  held  thftt;  a:  proposition 
to  issue  (aO/MO  county  bonds,  426(000  >  to 
build  bridges. and, ii&,0Q0  to  touM  and  repair 
roadfl^  ASion^  genera)  object,  did  -not  atat^ 
tw;0-:pnn>oeeS'ire4jittiied  to-^be  separately  8ilh< 
nflttedv  The.^eoKkrt  saJdt .  "The  purpose  was 
one  gener^al  oWeiot.  .'A  .ti^idge,  Bcross  the 
Ktreanta  la  t^,<9o«ntr]r,  In. question  without 
^ofae ,  kind  :0f ..  a  .higbimsy  .Wiould  be  useless, 
A, ;  highway  T^tibout  bridge  over, the  streams 
W.OHld.  be  Impmcticable-  Both  arp  hut  par.ts 
oC,OBe,ig?n«];iri  ohd^ti  To  .sw;  the  parpose 
here  was  a  union  of  two  separate  and  dls- 
tlapit  QbjectSi.cine  .^light,ss  well  say  that  a 
sitf^ted  purp9se  to  pur(diase.a,,8ite.'foc.,a£s>eclT 
fl^,sum  for  ^hool  .pq^poses  .and  .to  erect  a 
aci^uwl  ,))uUdlug  therepff  for  anot4>ef  specified 
sum  coB^li^  or ,  fei^t^  tp  two  ^pfirate 
and.  distinct  pbj/ects ;Pr.  p\trpose9,..^n4  jprotpos-! 
ed  twai  sepaja^e  ajppEQpjrlatlons  for  them, 
wWch  .WQ^ld  appear  to  be  groundless." 

^he  point  is  practically  set  at  re^t  In  this 
state  by  tbe  cases  of  liorse  v.  Granite  Coun- 
ty, supra;  HefTerlJn  v.  Chambers,  16  Mont 
349,  40  T^c.  787:  Yegen  V.  l^oard  of  County 
Commissioners,  34  Moilt. .  79, .  85  Pac. '740; 
Jenkins  v.  Newman,  39  Mont  7T,  i^Ol  Pac. 
62!$.  In  the,  last  case  this  conlrt  held  that 
the  building  of  a  bridge  and  the  approaches 
thereto  Wtls  a'  single  purposief  within  the 
m«tnihg  of  the  eonstitnttonal  Umitetton. 

[1]  10.  It  iscoiitended'that  thie  county  of 
Lincoln  liad  no  auttortty  to  issue  bonds  for 
the  purpose  of  e*tabMshlhg  f ree  ferries.'  W* 
have  already ' lield  that,'  for  the  purposes' of 
this  action^  ai  ferry  Is  to  be  construed  as  & 
part  of 'the  highway  atad  a  necessaty  incident 
t«f  the ,  general  plan,     We^  regard  fhe  faqr 
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Bs  altogether  Immsterlal  di&t  express  stat- 
ntory  auUiorlty  to  eatabllsh  free  public  fer- 
ries was  not  ^ven  by  the  Leglslatnre  until 
the  year  1909.  See  Session  Laws  of  1909, 
c.  33,  p.  37. 

[IS]  11.  It  is  also  contended  that  the  conn- 
ty  has  no  power  to  bond  for  nnestabllshed 
roads,  or  bridges  on  unestabUshed  roads. 

Section  2894,  Revised  Codes,  gives  boards 
of  county  commissioners  general  power  and 
authority  to  establish  and  maintain  lilgh- 
ways,  feilries,  and  bridges,  and  sectloB  1390 
et  seq.  i)oluts  out  the  methods  of  procedure. 
Elliott  on  Roads  &  Streets,  %  828,  p.  343,  la 
dted  by  counsel  to  the  effect  that  in  all 
cases  the  statute  governs,  and,  where  a  par- 
ticular mode  of  procedure  is  provided,  tliat 
mode  must  I>e  pursued,  in  order  to  give  the 
county  board  jurisdiction  to  proceed,  which 
is  undoubtedly  true.  But  again  let  us  say 
that  counsel  give  altogether  too  narrow  and 
rigid  a  construction  to  the  statutory  provi- 
sions under  which  the  respondent  board  has 
proceeded.  In  theory,  at  least,  the  entire 
body  of  electors  of  Lincoln  county  has  acted. 
The  statutes  last  quoted  have  reference  to 
the  powers  and  duties  of  county  commis- 
sioners in  particular  cases.  We  have  no 
doubt  whatever  that  a  board  of  county  com- 
missioners has  power  on  its  own  initiative 
to  establish  highways,  bridges,  and  ferries 
when  necessary.  The  only  limitation  of  this 
power  has  reference  to  the  cost  of  the  pro- 
ject. But  be  that  as  it  may,  in  the  absence 
of  constitutional  restrictions  or  prohibitory 
legislation,  the  people  of  a  comity  can  estab- 
lish and  construct  as  many  highways,  bridg- 
es, and  ferries  as  they  deem  necessary  and 
by  whatsoever  method  of  procedure  they  may 
elect  Incident  to  tlie  authority  given  to  Is- 
sne  bonds  is  the  necessary  power  to  proceed 
with  the  entire  project  for  which  the  bonds 
are  to  issue. 

But  it  is  contended  that  the  board  may 
not  be  able,  after  selling  the  bonds  and  ob- 
taining the  proceeds  thereof,  to  proceed  with 
the  construction  of  the  highways,  because 
the  requisite  number  of  fre^olders  lAay  not 
petition  therefor;  and,  again,  it  may  not  be 
able  to  acquire  the  rights  of  way.  Carlson 
V.  City  of  Helena,  39  Mont  82,  102  Pac.  39, 
17  Ann.  Cas.  1233,  is  cited  to  the  efFect  that 
it  must  first  appear  tha£  the  particular  pro- 
ject can  be  carried  out.  This  case  is  not  in 
point  There  the  dty  bad  bound  itself  to 
{Require  a  particular  water  supply  or  none 
at  all;  It.had  divested  itself  of  all  discretion 
in  the  matter.  While  in  the  instant  case, 
as  we  have  seen,  the  project  is  comprehen- 
sive and,  to  a  certain  degree,  elastic.  The 
eommlssioners  have  been  given  authority  to 
exercise  a  wise  discretion  as  to  the  details 
ot  the  plan,  and  it  is  not  to  be  presumed  that 
in  a  sparsely  settled  country,  ^uch  as  b  com- 
prised for  the  most  part  In  Lincoln  county, 
tliey  will  not  be  able  to  proceed  and  finish 


tibe  proposed  eastern  of  highways,  bridges^ 
and  ferries,  substantially  in  compliance  with 
the  mandate  of  the  electors  from  whom  their 
authority  emanates. 

[11]  12.  It  appears  that  pennisslon  was  not 
received  from  the  Congress  of  the  United 
States  to  construct  bridges  over  the  Kootenai 
river,  which  Is  a  navigable  stream,  until 
after  the  bond  election;  and  it  is  contended 
ttiat  this  fact  vitiated  the  proceedings.  How- 
ever, as  permission  has  since  been  obtained, 
we  think  it  would  ill  become  a  court  of 
equity  to  reverse  the  Judgment  under  the 
circumstances.  The  matter  has  resolved  it- 
self into  a  purely  abstract  proposition. 

The  Judgment  ia  affirmed.  Remittitur 
forthwith. 

Afllrmed. 

BRANTLX,  a  X,  and  HOLLOW  AT,  J, 
concur. 


Ex  parte  WOODS. 

(Criminal  CouTt  of  Appeals  of  Oklahoma.    Aug. 

14,  1912.) 

(Svtl<ib«*  tV  t^«  Court.) 

1.  Hapbas  Cobpds  (I  30*)— GaouNDS— Juris- 
diction OP  TniAL  COUBT. 

Where  a  prisoner  in  custody  under  sen- 
tence of  conviction  seeks  to  be  discharged  on 
habeas  corpus,  the  inquiiy  is  limited  to  the 
question  whether  the  court  in  which  the  pris- 
oner was  convicted  had  jurisdiction  of  the  per- 
son of  the  defendant  and  of  the  crime  charged; 
and,  if  the  trial  conrt  had  jurisdiction  and 
power  to  convict  and  sentence,  the  writ  cannot 
issue  to  correct  mere  errors. 

[Ed.  Note.— For  other  cases,  see  Habeas  Cofr 
pus.  Cent  Dig.  i  25;   Dec.  Dig.  i  80.*] 

2.  Habeas  Corpus  (J  30*)  —  Gbounds  —  D»- 

7ECT    IN    iNOICniEirr    OB   IlTFOBICAtlON. 

A  discharge  from  imprisonment  '  under  a 
criminal  conviction  cannot  be  granted  on  ha- 
beas corpus,  because  the  Indictment  or  Infor- 
mation was  defective. 

[Ed.  Note.— For  other  cases,  see  Habeas  Cor- 
pus, Cent.  Dig.  i  25;   Dec  Dig.  {  3a»] 

3.  Habsas  Cobpus  (I  4*)— Gbouni»— Iwaa- 

ULARITIES. 

Habeas  corpus  does  not  lie  to  correct  mere 
irregularity  of  procedure  where  there  is  juris- 
diction. When  the  trial  conrt  has  jurisdiction, 
errors  In  Its  proceeding  can  only  be  reviewed 
on  appeaL 

[Ed.  Note.— For  other  cases,  see  Habeas  Cor- 
pus, Cent  Dig.  i  4;    Dec.  Dig.  i  4.*] 

Application  by  Floyd  Woods  for  writ  ot 
habeas  corpus.     Denied. 
G.  T.  Ralls,  of  Coaigate,  for  petitioner. 

DOYLE,  3.  This  is.  a  petition  for  a  writ 
of  habeas  corpus.  The  petition  is  filed  'or 
the  purpose  of  setting  at  liberty  Floyd 
Woods.  It  is  alleged  in  the  petition  that 
Floyd  Woods  is  Illegally  restrained  of  Ifis 
liberty,  and  is  unlawfully  Imprisoned  in  the 
penitentiary  at  McAlester,  by  virtue  of  ah  ui*- 
lawful  and  illegal  Judgment  and  swtence  o£ 
conviction  in  the  district  court  of  Coal 
county. 
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It  appean  flrom  tb«  petitton  tbat  Floyd 
Woods  was,  on  April  30,  1910,  indicted  by 
the  grand  jury  of  Coal  county  for  the  crime 
of  grand  larceny.  A  plea  of  not  gnilty  was 
entered,  and  Woods  was,  on  the  16th  day 
of  March,  1911,  placed  npon  trial  upon  this 
Indictment  in  said  district  court.  On  the 
same  day  the  Jury  returned  their  verdict,  as 
follows:  "We,  the  Jury,  drawn,  impaneled, 
and  sworn  in  the  above-entitled  canse,  do  up- 
on our  oaths  find  the  defendant,  Floyd 
Woods,  guilty  as  charged  in  the  indictment 
herein,  but  cannot  agree  upon  the  punish- 
ment." And  on  the  same  day  petitioner  was 
sentenced  to  serve  a  term  of  18  montlis  in 
the  penitentiary. 

The  indictment,  a  copy  of  which  was  at- 
tached to  the  petition,  charged  that:  "One 
Floyd  Woods  and  Oran  Wright  did  commit 
the  crime  of  grand  larceny  in  the  manner 
and  form  as  follow*,  to  wit:  That  they, 
the  said  Floyd  Woods  and  Oran  Wright,  did 
then  and  there  unlawfully,  willfully,  fraud- 
ulently, and  feloniously  take,  steal,  and  car- 
ry away,  by  stealtJj  and  by  fraud  and  by 
force,  from  and  out  of  the  possession  of  one 
Jeff  Wood,  and  without  his  consent,  one  cer- 
tain red  heifte  yearling-  calf,  unbranded 
and  unmarked,  said  calf  being  then  and 
there  the  property  of  him,  the  said  Jeff 
Wood,  with  the  unlawful  and  felonious  in- 
tent on  the  part  of  them,  the  said  Floyd 
Woods  and  Oran  Wright,  then  and  there  to 
deprive  him,  the  said  Jeff  Wood,  of  said 
property,  and  to  appropriate  and  convert  the 
same  to  the  use  and  benefit  of  them,  the 
said  Floyd  Woods  arid  Oran  Wright." 

The  Judgment,  a  copy  of  which  was  attach- 
ed to  the  petition,  is  that  the  defendant  is 
guilty  of  grand  larceny;  and  the  record 
shows  that  a  commitment  issued  on  the 
Judgment,  directing  the  sheriff  of  Coal  coun- 
ty to  take  and  deliver  said  Woods  to  the 
warden  of  the  penitentiary  at  McAIester. 
He  was  so  delivered  on  December  12,  1911. 
The  petition  also  contains  a  certificate  of 
the  clerk  of  said  district  conrt  "that  the 
16th  day  of  March,  1911,  the  same  being  the 
day  on  which  Woods  was  convicted  and  sen- 
tenced to  the  penitentiary,  was  not  the  last 
day  of  the  term  of  court." 

It  is  further  alleged  that  said  district 
court  was  without  Jurisdiction  in  the  prem- 
ises: First  Because  "said  indictment  charg- 
es your  petitioner  with  the  crime  of  grand 
larceny,  but  does  not  allege  any  value  of 
the  property  alleged  to  have  been  stolen." 
Second.  That  "your  petitioner  was  convict- 
ed of  the  crime  of  grand  larceny  under  said 
indictment,  and  was  on  the  same  day  sen- 
tenced to  the  penitentiary  for  the  term  of 
18  months,  and  that  no. waiver  of  time  for 
sentence  was  made  by  your  petitioner." 

Argument  upon  the  petition  for  said  writ 
was  had,  and  tlie  writ  was  refused. 

{i]  Where  a  prisoner  in  custody  under 
(sentence  of  conviction  seeks  to  be  discharged 


OB '  httbeas  corpus,  the  law  is  well  settled 
that  the  inquiry  is  limited  to  the  question 
whether  tbe  court  In  which  the  prisoner  was 
convicted  had  Jurisdiction  of  the  person  of 
the  defendant  and  of  the  crime  charged. 
And  if  the  trial  court  had  Jurisdiction  and 
power  to  convict  and  sentence,  the  writ  can- 
not issue  to  correct  mere  errors.  BJx  parte 
Wilklns,  7  Okl.  Cr.  — ,  115  Pac.  1118.  "The 
writ  of  habeas  corpus  is  not  designed  for 
the  correction  of  errors  or  mere  irregulari- 
ties, and  cannot  be  substituted  for  an  appeal 
or  writ  of  error.  And  where  a  petitioner  is 
imprisoned  under  a  Judgment  of  conviction 
for  crime,  unless  the  court  was  without  Ju- 
risdiction to  render  the  particular  Judgment, 
and  the  Judgment  is  void  and  not  merely 
voidable,  relief  cannot  be  had  by  habeas  cor- 
pus, however  numerous  and  gross  may  have 
been  the  errors  committed  during  the  trial, 
or  in  the  proceedings  preliminary  therteto." 
In  re  Talley,  4  Okl.  Or.  398,  112  Pac.  36,  31 
li.  R.  A.  (N.  8.)  806;  and  cases  therein  cited. 

It  is  contended  on  behalf  of  petitioner 
that  tbe  facts,  if  true,  which  are  alleged  in 
the  indictment  do  not  constitute  a  felony 
under  our- Criminal  Code.  This  contention 
is  destitute  of  merit.  Larceny  is  defined  by 
our  statutes  as  follows:  Section  2591,  Sny- 
der's Sts.  provides:  ''Larceny  is  the  taking 
of  personal  property  accomplished  by  fraud 
or  stealth,  «nd  with  intent  to  deprive  an- 
other thereof."  Section  2593  provides: 
"Larceny  is  divided  Into  two  degrees;  the 
first  of  which  is  termed  grand  larceny,  the 
second  petit  larceny."  Section  2594  provides: 
"Grand  larceny  is  larceny  committed  in 
either  of  the  following  cases:  1.  When  the 
property  taken  is  of  value  exceeding  twenty 
dollars.  2.  When  such  property,  although 
not  of  value  exceeding  twenty  dollars  in  val- 
ue, is  taken  from  the  person  of  another 
Larceny  in  other  cases  is  petit  larceny." 
Section  2595  provides:  "Grand  larceny  is 
punishable  by  Imprisonment  in  the  state 
prison  not  exceeding  five  years."  Section 
2606  provides:  "That  if  any  person  shall 
steal  any  stallion,  mare,  colt,  gelding,  ridgel- 
Ing,  or  any  ass,  genet,  or  mule,  or  any  bull, 
cow,  calf,  steer,  or  stag,  he  shall  Be  guilty 
of  a  felony  and  on  conviction  thereof  shall 
be  punished  by  confinement  in  the  state  peni- 
tentiary for  a  term  of  not  less  than  one  nor 
more  than  ten  years." 

Tbe  only  difference  between  the  crime  of 
stealing  a  'domestic  animal  undes  section 
2606,  supra,  end  larceny  under  the  general 
statute  is  that  this  provision  abolishes  the 
degrees  of  the  crime  and  makes  the  tsteallag 
»f  any  of  the  domestic  animals  -  therein 
named  a  felony,  without  regard  to  the 
amount  of  their  value. 

In  the  case  of  Crowell  v.  State,  7  Okl.  Cr. 

,  117  Pac.  883,  this  court  said:    "When  a 

prosecution ;  is  predicated  upon  section  2606, 
to  sui^ort  a  conviction,  the  ownership  of 
the    animals    stolen    must    be    alleged    and 
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proved; ,  and  |t  is '  neoessary- to  alleg^i  and 
.prove  a  fdonloua  intent  on  tiis  part'  of  the 
taker  to  deprive  the  owner  tbiereof,  and.  to 
convert  the  eanie  to  bis.  (tlie  taker's)  own 
use,  wlilch  specific  proof  i^  .not  necessary  to 
support  a  conviction  under  tbe  general: lar- 
ceny statutfe  That,  was  done  in  tbds  case. 
Tbe  allegatjon  of  .value  in  tbe  inforni^tion 
is  not  material,  and  may  be  rejected  as  mere 
surplusage, ;  wbicb  does  no  barm.  •  ♦  • 
Tbe  words  'grand  larceny,'  mistakenly  used 
In  entering  judgment,  could  not  in  any  way 
bave  misled  or  injured  tbe  defendant." 
,.  [2}  A  discharge  from  imprisonment  under 
a  criminal  conviction  cannot  be  granted  on 
habeas  corpus,  because  the  indictment  or  in- 
formation was  defective. 

In  tbe  case  of  In  re  Eckart,  Petitioner, 
4$6  U.  S.  481,  17  Sup.  Ct  638,  41  L.  Ed. 
1085,  Mr.  Justice  White,  delivering  tbe  opin- 
ion of  the  court  says:  "In  Its  decision  refus- 
ing the  writ  applied  for.  by  Eckart,  tbe  Su- 
preme Court  of  Wisconsin  held  that,  while 
the  conviction  under  the  sentence  in  question 
was  erroneous,  tbe  error  in  passing  sentence 
was  not  a  Jurisdictional  defect,  and  the  Judg- 
ment was,  therefore,  not  void.  In-  tJUs  view 
we  concur.  Tbe  court  bad  Jprisdiction  of 
tbe  offense  charged,  and  of  tbe, person  of  the 
accused.  The  verdict: clearly  did; not  acquit 
bim  of  tbe  crime  ^^^^b  which  be  was  charge 
ed,  but  found  that  be  b^d  .committed  an  of- 
fense embraced-  witliin  tbe  acscusatlon  upon 
which  be  was  tried.  It  was  within  the  Ju- 
risdiction of  the  tr^  Judge  to  paAS'Upon.the 
sufficiency  of  the  verdict  and  to  construe 
its  legal  meaning;  and  if  in  so  doing  be 
erred,  and  held- the  verdict  to  be  sufficiently 
certain  to  authorize  •  the;  imposition  of  pun- 
isbm^it  for  tbe  highest  grade  of  tbe  ofltense 
chargedr  it  was  an  error  committed  in  tbe 
exercise  of  Jurisdiction,  and  one.  which  Idoes 
not  present  a  Jurisdictional  defect,  remedia- 
ble by  the  writ-  of  babeais  corpus."  . 

Under  artliole  7  of.  the  Constitftition,  which 
article  treats  «f.  the- judicial  department*  the 
district  courts  o£  tbe  state  have  Uo  Jurisdic- 
tion!'Jn  fltisdemeanor  .cases;  and  when  an  In- 
^tm^t  foi  .'a  misdemeanor  ia  returned 
tberein  the  district  court  must  order  tbe  in- 
dictment transferred  to  tbe  donrt  having  Ju- 
ri8dictliHi..to  try  and  determine  tlie  same.  ' 

The  indictment  here  correctly  charged  a 
felonious  larceny  of  live  stock,  ezcef)t  for  the 
erroneous  ube  of  the 'term  "grand  larceny"; 
and,  if  tbe  trial  court  erred  in  the  same 
manner  In  Its  Judgment,  such  error  can  only 
ba  reviewed  upon  appeal  in  this  court,  and 
Boit  1^  habeas  corpus.  As  tbe  district  court 
of  C<MiI  county  had  Jurisdiction  to  pronounce 
tbe  Judginent  of  conviction  against  petition- 
er, it  follows  that  the  Judgment  is  not  void. 

[3]  Tilt  question  whether  or  not  tbe  court 
appointed  a  time  for  pronouncing  judginent, 
as  prescribed  by  section  0801  and  section 
6902, of  tlic  Code  of  Criminal  Procedure,  can 


iQDly. : be. reviewed  .upon  : a ppsa}  In  this  covrt. 
Habeas  eorpws. does  not  lie  to  correct: .mere 
.irregularity  of  procedfire  ^bere  there  iaJur 
risdiction.  .,.;... 

For  the  reasons  stated,  tiie  writ  of  tiabeaa 
corpus  was  and  Is  refused.     ,     . 

FURMAX.  P.  J.,   and  ABMSTROXG,   J., 
concur. 


ItrCHAUDSON  e't  al.  v.  fARKER,  McCttKr 

'■  KKL  &  CO.'  "■■ 
(Supreme  Cdjlrto^  Oklahoma.  '  July  23,  1912.) 

(Syttaiui  by  the  Court.) 

FBAUDfl,  STATcn  OF  <i§  .23;  159*>— Pbouises 
TO  Answeb  raa  Debi  of  Anotuxii— Obio- 

INAL   OB    COLLATEBAi    PpQMlSE  —  QUESTION 
FORjlTBT. 

Where  a  party  verbally  piomiaes  to  pay 
for.  advaiMtementa  to  be  made  to  anotker,  it 
the  verbal  .contract  primarily,  crates  a  liabil- 
ity on  tbe  part  of  tne  promisor,  tbe  ^ame  is 
not  within  the  statute  of  frauds; 

(a)  If  thtt  iDte>tion,  iiowever;  of  the  ptMaiu' 
or  was.  that  be  «U|onld,o«^y  be  collaterally,  lia- 
ble, and  pay  only  in  cas^  of  default  on  the 
part  of  the  party  to  whom  tlie  advancement 
was  actually  tnadft,  ttiia  such  'vfeV'bal  contract 
would  be  void  a»  within: the  proIiibitioB.of  the 
statute  of  fraud^.       ,  .,  . 

(b)  ffeld,  under  the  facts  in  this  case,  that 
th«!  qbeetion  as  to  Whether  the  verbaf  under- 
taking .was  primary  or  cMlateval  was  a  queS' 
tioga  of  fact  to.  ^e ,  determined  by  the  Jary  no'- 
der  proper  instructions.      ,         ,   . 

[Ed,  Note.— For  other  cases,  see  Frauds, 
|tatute  of,  cent.  Dig.  1118,  H;   Dec.  Dig.  §{ 

En'or  from  Tillman  Qouiity  Court;  ..T.  E. 
Campbell,  judge.  ' 

Action  by  Parker,  l^fcConnel  &  Co,  against 
W.  A.  Richardson  and  another.  Judgment 
for  Waintlfts,  knd  defendants  bring  errorl 
Affirmed. 

McGuire  &  CaudlU  and.Lj  P.  Moaiec,  all 
of  Frederick,  for  plaintiffs  in  error.  Mounts 
&  Davis,  of  Frederick,  l^pr  defendants  in  err 


WJ^LIAJ^S,  J.    This;  pjroceedlng  in  error 

seeks  to  review  t^e  Judgnient  of  tbe  lower 
couf  t  ill  ap  action  w,hereJn  the  defendajats  in 
error,  Parker,  McConnel  ,&,  Co.,  sned  tbe 
plaintiffs,  in  error,,  W.A^Blcbardson  and  P. 
P.  Richardson,  as  defendants,  on  a  certain 
itemized  account,  wherein  It  w^  alleged 
that  the  said  defendants  were  indebted  to. 
plaintiffs  in  a  certa.in  sum  "for  goods,  wares, 
and  merchandise,  Tiz,.,. groceries,  wtilcb  plain- 
tiffs sold  and  .delivered  to  said  defendant  C. 
M.  Richardson."  The  ,defendants  answered 
by  general  denial.  Trial  was  bad,  and  Judg- 
ment rendered  in  favor  of  tbe  pli^tlits  in 
the  sum  sued  for,  to  wit,  $279.15.     . 

The  contention  In  this  case  is  that  the 
goods,  wares,  and  merchandise  were  sold  to 
C  M.  Richardson,  and.  not  to  the  plaintiffs 
in  error;  and  therefore  they  are  not  liable, 
because  they  did  not  agree  in   writing  to 
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tecom*  bontid  ttaerefbr.  Paragraph  2,  | 
1069,  Comp.  La>W8  1909;  section  847,  Stat 
Okla.  Ter.  1890. 

The  evidence  tended  to  show  that  W.  A. 
Bicbardaon  stated,  when  talking  with  de- 
fendants In  error:  "We  will  just  let  that  go, 
but  will  pay  [referring  to  the'  one  In  >con- 
tpoversy]  that  account  later  on."  C.  M. 
Richardson  was  one  of  the  sons  at  W.'  A. 
Hichardson.  The  evidenoe  also  tended  to 
show  that  said  W.  A.  Richardson  Bald  "that 
was  his  son  that  had  moved  So^tm  here,  and 
wanted  tne  to  let  blm  hare  some  groceries, 
and  went  on  to  say  that  wha^ver  he  got 
he  wonld  see  that  It' was  all'rlght  and  paid 
for.  He  said  that '  be  would  be  out  there 
fanning  with  them,  but  what  ote^got  they 
were  all  good  for,  and  impressed  it  ui)on  my 
mtnd  they  would  pay  for  it.  Eft  told  me  to 
keep  the  account  separate,  so  that  they 
would  know  what  he  >got  on  the-  books  froin 
P.  P,  Richardson's  account." 

After  a,  H.  Richardson-  moved  away,-  the 
defendants  in  error  sent  him  a  note  to  sign, 
writing  him  as  follows:  "Mr.  G.  M.  Richard- 
son, Okeene,  Okla^~Dear  Sir:  •  We  are  to- 
day sending  First  National. Bank  M  Okeene 
a  note  for  the  amount  of  your  account,  with 
interest  to  date.  We  had  a  conversation 
with  your  father  the  other  day,  and  he  inr 
structed  us  to  do  thla  and  said  you  would 
sign  note  and  return  at  once.  Now,  we  Jiope 
yon  will  attend  to  this  at  once  and  save  us 
a  trip  up  there.  As  this  amount  is  so  large 
we  cannot  afford  to  carry  it  in  this  shape 
any  longer.  We  think,  under  the  existing 
drcomstances,  that  yon  win  certainly  sign 
-this  note  without  any  trouble." 

Later  the  defendants  In  error  again  wrote 
to  the  same  party  as  follows:  "I  have  Just 
seen  your  father  and  brother  M  regard  to 
your  account  and  they  claim' yon. hare  made 
no  arrangements  for  them  to  settle  your  ac- 
connt,  only  that  they  would  sign  a  note  with 
you  for  the  same.  We  are  again  sending  to 
the  First  National  Bank  of  Okeene  note  with 
Interest  to  date  shown  thereon,  which  w« 
hope  yon  will  go  and  sign  as  soon  As  you  re- 
tnm  with  your  signature." 

The  evidence  further,'  on  the'  part  of  the 
defendants  in  error;  was  as  fellows: '  "Tbe 
4»nversatlon  was  that  occurred  at  the  time 
when  Mr.  Richardson  brought  his  son  in 
there  and  introduced  hiiti,  and  told  ns  he 
wanted  to  open  up  an  aceotia^  and  that  they 
would  be  responsible,  and  that  they  would 
■ee  that  it  was  paid,  if  he  didn't" 

The  evidence  further,  on  the  part  of  the 
plaintiffs,  was  that  the  plaintiffs  hi  error 
stated  to  the  defendants  In  error,  before  the 
goods  were  sold  to  O.  M.  Richardson,  that 
th^  would  pay  for 'such  goods. 

In  Hay  v.  Roberts,  28  Okl.  «19,  115  Pac. 
771,  the  syllabus  la  a's  follows: 

"B.  said  to  M.,  a  physician,  1  want  yon 
to  go  to  that  little  house  (pointing  same  out). 
My  tehant's  Wife,  Mrs.  B.,  Is  sick  there;  and 


I  want  you  to  look  after  her  and  take  care 
of  her.'  M.  asked  him  about  the  pay,  and 
he  said,  <I  will  see  that  it  is  paid.'  It  was 
in  answer  to  M.'s  question  about  pay  for 
such  service  as  he  might  render  to  Mrs.  B. 
that  he  said,  'I  will  see  that  it  is  paid.' 
Held,  that  it  was  error  to  exclude  this  evi- 
dence from  the  Jury. 

"(a)  Such  evidence  ..  was  compet«it  and 
material  for  th^  consideration  of  the  Jury, 
In  connection  with  all  the  facts  and,  circum- 
stances proved,  to  deternflne  whether  the  11- 
abilit:^  preated  was  primary  or  coUateral. 

"(b)  If  the  liability  was  prlmaty,  such  Ver- 
bal contract  was  valid,  and-  not.  within  the 
statute  of  frauds. 

"(c)  If  the  intention  was  that  the  busbas4 
otidlA,  B.  should  be  primarily  liable,  and  that 
R.'s  liabiUty  should  be  only  eoUat^eal  (that 
is,  to.  answer  In  case  of  the  husband's  de- 
fault), then  the  contract  was  void' as"  within 
the  statute  of: frauds.". 

In  the  case  at  bar,  the  cause  was  sublnttr 
ted  to  the  Jury  by  the  trial  eourt  under' in- 
structions conformable,  to  the -rale  annonnoed 
In  the  above  case.,  ■  i    .. 

The  question  as  to  whether,  under  all  the 
evidence,  the  credit  was  given  Jplntly  to  0. 
M.  Richardson  with  his  father,  W.  A.  Rich- 
ardson, 'and  P.'  P.'  Richardson,  or  to  C.  M. 
Richardson,  with  the  undei^tandhig  that.  It 
he  did  not  pay  for  said  goods,  wares,  and 
merchandise,  then  ^the  said  fathbr  and  broth- 
er would.  If  the  former,  the  plaintiffs  In 
error  were  liable;  if  the  latter,  the  statute 
of  frands  inteptened  and  struck  down  the 
contract  TTnder  the  evidence  in  this  case, 
it  was  a  question  of  fact  for  the  determina- 
tion of  the  Jury  under  :pT0pe»  instructions. 
The-Jn^  having  found -against  the  conten;- 
tioa  of  the  plaintiffs  in  error,  and  there  be- 
ing some  substantial  evidence  to  sustain  such 
verdict,  the  samoe  will  not  be  disturbed  on 
review  In  this  court  •' 

The  Judgment  of  the  lower  court  will  be 
affirmed.    All  the  Justices  concur. 


TYLER  COMJtfERCtAL  COLLfiGB  v.  STA- 

PLETON. 
(Supreme  Court  of  Oklahoma.    July  23,  19120 

(ByUdbMi  iy  tA«  Oo*rt.) 
X.  P»AtJD8,  Statute  or  (H  68,  129*)^-Cow- 

TBACTB    KBLATIWd    lO   RKAI.   PBOPEBTr— E>" 
FECI  OF  PSRFORMANCB. 

The  owner  of  a  building  leased  same  to  a 
corporation  for  a  period  of  three  years  at  a 
stipulated  rental  of  $75  per  montii.  The  lessee, 
after  the  expiration  of  about  one  year,  by  parol 
agreement,  assigned  the  lease.  The  assignee 
tools  possession  of  the  demised  premises,  paid 
the  purchase  price  for  the  lease,  and  perform- 
ed the  covenants  thereof  by  paying  for  a  time 
the  qionth,ly  rental^  to  the  lessor,  as  provided 
in  the  lease  coo  tract;  But,  before,  the  expira- 
tion of  the  lease,  plaintiff  abandoned  the  preto- 
ises  and  refused  to  pay  the  rents  for  the  unet*. 

{>ired  term.  Bd4,  that  the  assignment  of  the 
ease  was  in  violation  of  the  statute  of  frauds, 
and  void    (section   1089;    Comp.   Ikws   1909), 
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but  that  the  actS'  of  the  assignee  relieved  it 
from  the  operation  of  the  statute,  and  that  the 
assignee  was  liable  to  the  lessor  for  the  full 
term  of  the  Jease. 

[Ed.  Note.— For  other  -cases,  see  Frauds, 
Statute  of,  Cent.  Dig.  {S  83,  97-104,  287-292, 
303,  306-308,  311,  314,  318-320,  322,  325,  326; 
Dec.  Dig.  §§  63,  129. •] 

2.  Landlord  and  Tenant  (§  208*)— Assion- 

KBNT  OF  liEASE— LIABILITT  OP  ASSIONEE. 

The  assignee  of  a  lease  is  liable  to  the 
lessor  by  reason  of  privity  of  estate  for  rents 
on  the  demised  premises,  so  long  as  the  privity 
of  estate  continues. 

[Ed.  Note. — For  other  cases,  see  Liandlord 
and  Tenant,  Cent.  Dig.  f{  737,  821-831;  Dec 
Dig.  {  208.*] 

3.  Landlobd  and  Tenant  d  208*)— Abbiqn- 

XENT  OF  LXABK— LlABILITT  OF  ASBIONKE. 

An  assignee  cannot,  by  mere  abandonment 
01  possession  of  the  premises,  without  an  aa- 
kignment  of  the  lease,  avoid  liability  for  rents. 
[Ed.  Note. — For  other  cases,  see  Landlord 
and  Tenant,  Cent  Dig.  {{  737,  821-831;  De& 
Dig.  {  208.*] 

Error  from  District  Court,  Logan  County; 
A,  H.  Huston,  Judge. 

Action  by  Alta  Z.  Stapleton  against  the 
Tyler  Commercial  College.  Judgment  for 
plaintiff,  and  defendant  brings  error.  Af- 
flimed. 

Tlbbetts  &  Green,  of  Guthrie,  for  plaintiff 
in  error.  C.  G.  Homor,  of  Guthrie,  for  de- 
fendant In  error. 

HAYES,  J.  Defendant  In  error,  herein- 
after called  plaintiff,  brought  this  action  In 
the  court  below  against  plaiatUI  In  error, 
hereinafter  called  defendant,  to  recover  the 
balance  due  her  as.  rents  on  a  certain  build- 
ing located  in  the  city  of  Guthrie.  She  al- 
leges In  her  petition  and  amendments  there- 
to that  she  leased  to  the  Capital  City  Busi- 
ness College,  a  corporation,  certain  rooms  In 
her  building.  In  the  city  of  Guthrie,  for  a 
period  of  three  years,  beginning  on  January 
1,  1904,  and  expiring  January  1,  1907;  that 
the  Capital  City  Business  College  tioTs.  pos- 
session of  said  rooms  under  the  lease,  and 
retained  them  and  paid  the  rents  thereon 
until  the  month  of  October,  1904,  at  which 
time  it  sold,  assigned,  and  delivered  to  de- 
fendant said  lease  contract  and  possession  of 
said  rooms.  She  further  alleges  that  de- 
fendant assumed  said  lease  contract,  and 
agreed  with  the  Capital  City  Business  Col- 
lege, for  a  good  and  valuable  consideration, 
to  pay  the  rent  thereunder  to  the  plaintiff 
in  the  sum  of  $75  per  month  for  the  full, 
unexplr^  term  of  said  contract  She  alleges 
that  defendant  occupied  said  premises  and 
paid  the  rents  thereon  until  S^tember  27, 
1906, 'at  which  time  it  vacated  the  premises 
and  thereafter  refused  to  pay  the  rents. 
She  alleges  that  after  the  premises  had  been 
vacated  by  defendant,  and  it  had  refused  to 
pay  further  rents  thereon,  she  took  posses- 
sion of  the  premises,  and,  after  making  cer- 
tain repairs,  was  able  to  re-rent  the  premises 
only  at  a  reduced  rent    6he  prays  judgment 


for-  the  amount  of  the  rents  at  tbe  irate  oC 
$75  per  month,  as  stipulated  In  the  contract, 
for  the  time  the  building  stood  vacant  after 
the  same  was  vacated  by  def aidant  and  for 
the  difference  in  the  rental  provided  for  in 
the  contract  and  the  amount  she  was  able 
to  re-rent  tbe  building  for,  after  the  same 
was  vjLcated  by  defendant,  for  the  remainder 
of  the  termi 

After  answer  of  defendant,  admitting  sev- 
eral  of  the  allegations  .-of  the  petition,  bnt 
denying  that  It  assumed  tbe  lease,  or  tbat  it 
agreed  to  pay  tbe  rents  to  plaintiff  there- 
under for  the  remainder  of  the  term,  tbe 
cause  was  tried  to  the  court,  without  a  Jury, 
who  made  findings  of  fact  and  conclusions  of 
law  in  -part  as  follows: 

"(1)  Upon  a  consideration  of  tbe  evidence, 
tbe  court  finds  tbat  on  and  prior  to  the 
28tb  day  of  November,  1903,  the  plaintiff  was 
tbe  owner  of  the  real  estate  described  In  ber 
petition  and  the  lease  attached  thereto, 'and 
tbat  on  said  date  she  executed  land  deliv- 
ered to  tbe  Capital  City  Buslneeft  College, 
a  corporation,  a  lease  for  ssdd  i>remt3e8  t6 
continue '  for  tbe  term  of  three  years  from 
tbe  1st  day  of  January,  1904,  until  tbe  Ist 
day  of  January,  1907,  and  for  which  said  cor^ 
poration  was  to  pay  her  the  sum  of  $2,700, 
payable  in  monthly  installments  of  $75  eacb 
at' tbe  beginning  of  each  month. 

"(2)  That  on  or  about  the  1st  of  November, 

1904,  Ibe  Capital  City  Buelness  College  sold 
out  all  of  its  assets  to  certain  Individuals, 
who  Immediately  transferred  the  same  to  tbe 
defendant  the  Tyler  Commercial  College^  a 
corporation,  and  that  the  Capital  City  Busi- 
ness College  was  by  said  transfer  of  all  of 
Its  assets  in  effect  dissolved,  and  it  ceased 
to  exist  as  a  corporation  thereafter,  and  tbat 
the  defendant;  Tyler  Commercial  College, 
succeeded  I  to  all  of  its  assets,  property,  con- 
tracts, rigbts,  and  good  will. 

"(3)  Thai  tbe  defendant,  the  Tyler  Com- 
mercial College,  continued  to  carry  on  busi- 
ness in  the  city  of  Guthrie  nnder  tbe  name 
of  tbe  Capital  City  Business  CoHege,  and 
continued  to  operate  thd  business  coltege  and 
to  occupy  the  premises  of  tbe  plaintiff  up 
until  the  30tb  day  of .  Sepfiember,  1905,  and 
paid  to  her  tbe  rent  stipulated  in  the  lease. 

"(4)  That  on  tbe  17tb.day'  of  August,  1905, 
the  defendiint  served  a  written  notice  upon 
the  plaintiff:  that  It  would  terminate 'its  ten- 
ancy and 'WoiU4 -vacate  tbe  premises  on  or 
about  tbe  30th  day  of  September,  1905,  and 
that  it  did  vacate  tbe  premises  described  on 
tbe  SOth  day  of  September,  1006. 

"(5)  That  in  payment  of  the  September, 

1905,  rent,  the  defendant  sent  to  the  plain- 
tiff a  check,  upon  whicb  .was  written  in 
small  letters,  'House  rent,  in  full  of  implied 
contract;'  and  tbe  court  also  finds  tbat  tbe 
plaintiff  did  not  see  or  observe  the  same  be- 
fore cashing  the  chedL 

"(6)  That  after  said  premises  were  vacated 
by  the  defepdant  the  plaintiff  expended  tiie 
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■am  of  9500  In  rearri^iglng  the  laterlfor  of- 
tbe  building  for  anaUier  tenant 

"(7)  That  on  the^  15tli  day  of  December, 
1905,  tbe  plaintiff  re-rented  said  premises 
to  anotber  tenant  for  tbe  stint  of  (40  per 
month,  and  lias  continued  to  receive  from 
incb  otber  tenant  tbe  sum  of  $40  per  month 
on  and  through  the  remainder  of  tbe  term 
fixed  In  tbe  lease." 

Condnslonfl  of  Law. 

"(1)  From  which  the  court  concludes  that 
the  original  lease  from  the  plaintiff  to  the 
Capital  City  Business  College  was  a  valid 
lease,  and  binding  upon  the  Capital  City 
Business  College,  and  that  tbe  defendant, 
Tyler  Commercial  College,  in  succeeding  to 
all  of  tbe  assets,  property,  and  good  will  of 
the  Capital  City  Business  College,  and  under 
Its  rights  under  the  lease,  bMame  liable  for 
its  contracts,  and  liable  to  perform  its  con- 
tract to  pay  tbe  rent  stipulated  under  this 
lease." 

Other  conclusions  of  law  were  made  by  the 
trial  court;  bat  it  Is  not  necessary  to  set 
them  out  here.  The  Judgment  was  for  tbe 
plaintiff,  as  prayed  for,  except  that  she  was 
not  allowed  for  money  exi>ended  in  repair- 
ing tbe  building  and  remodeling  It,  in  order 
to  rent  it  after  It  had  been  vacated  by  de- 
fendant 

There  was  a  motion  for  a  new  trial  by  de- 
fendant, urging  a&  one  of  the  grounds  for  a 
new  trial  that  the  findings  of  the  court  were 
not  supported  by  the  evidence;  and  the 
OTermllng  of  this  motion  is  assigned  as  er- 
ror 1b  tbe  petition  in  error.  But  In  defend- 
ant's brief  this  assignment  Is  not  set  out; 
nor  is  it  pointed  out  in  the  brief  what  flnd^ 
ings  of  the  court  are  without  sufficient  evi- 
dence to  support  them.  It  therefore  must 
be  taken  by  this  court  that  the  finding  of  the 
^nrt  npon  the  focts  is  corfect 

There  is  no  spedfle  finding  of  the  court  that 
the  Capital  City  Business  College,  by  any 
written  contract,  ever  assigned  the  lease  to 
defendant ;  and  there  is  absence  of  any  evi- 
dence In  tbe  record  to  that  effect  Nor  is 
there  any  separate,  specific  finding  that  the 
Capital  City  Business  College  otherwise  sold 
and  assigned  the  lease  to  defendant ;  but  we 
construe  finding  of  tbe  conrt,  numbered  2, 
in  which  it  is  found  that  all  tbe  assets  of 
the  Capital  City  Business  College  were  trans- 
ferred to  certain  persons,  and  that  those  per* 
sons  tnuisferred  same  to  defendant,  to  be 
in  effect  a  finding  that  there  was  a  parol  as- 
signment of  said  contract;  and  counsel  for 
defendant,  in  their  brief,  have  dealt  with  the 
case  npon  the  theory  that  thwfe  was  a  parol 
assignmcmt  to  defendant  by  the  Capital  City 
BusineBS  College  of  its  lease  with  plaintiff. 
Defendant  .contends,  llifet,  that  sncb  parol  aa- 
stgnmeot  is  within  the  statute  Of  frands,  and 
therefore :  void;  second,  that  the  taking  of 
posaeasioB  of  the  demised  premises  by  de- 
fendant, and  the  payment  of  rents  thereon 
for  the  portion  of  the  tezm  defendant  occult- 


ed the  premises,  does  not;  relieve  tbe  Pfirol 
assignment  of  the  operation  of  the  statute  of 
frauds;  and,  third,  that  If  such  performance 
does  relieve  the  parol  assignment  -  of  the 
statute,  an  assignee  of  a  leasehold  interest  is 
liable  for  the  rents  only  foi!  the  time. he 
occupied  the  premises;  and  that,  as  It  has 
paid  all  rents  maturing  before  it  vacated 
the  premises,  no  recovery  by  plaintiff  can 
be  had  against  it 

[9]  Some  of  the  cases  support  the  last  of 
defendant's  foregoing  contentions;  but  the 
decided  weight  of  authority,  consisting  both 
of  decided  cases  and  the  text-books,  does  not 
snpport  this  rule.  At  page  1087.  UnderhiU 
on  Landlord  and  Tenant,  it  is  said:  "Where 
the  lessee  makes  an  absolute  assignment  of 
the  whole  term,  the  assignee  thereby  be- 
comes responsible,  after  he  has  accepted  the 
assignment,  for  rent  subsequently  accruing; 
and  for  the  subsequent  breach  of  covenants 
running  with  the  land,  though  he  never  takes 
possession  of  the  premises.  The  assignee 
of  a  lease  becomes  liable  for  rent  by  reason 
of  privity  of  estate,  and  not  by  reason  of  oc- 
cupation of  the  premises.  This  is  the  gen- 
eral rule,  and  is  well  sunported  by  the  au- 
thorities. The  apparent  exceptions  to  it 
which  make  the  liability  of  the  assignee  of 
the  lease  to  the  lessor  depend  upon  the  pos- 
session, are  usually  distinguished  by  some 
other  element  than  the  possession." 

[2]  The  liability  of  the  assignee  to  the  lea- 
ser is  based  upon  privity  of  estate,  and,  so 
long  as  that  privity  of  estate  continues  to 
exist,  the  assignee's  liability  continues:  and 
it  cannot  be  terminated  by  removal  from  the 
premises  and  refusal  to  pay  rotts.  It  may 
be  terminated  by  a  valid  assignment  of  the 
entire  nnexpked  term  to  any  other  person; 
for  a  valid  asslgnmoit  terminates  the  privity 
of  estate  between  the  first  assignee  and  the 
lessor.  Bonetti  v.  Treat,  91  Gal.  228,  27  Pac. 
612,  14  L.  B.  A.  151,  where  the  cases 'Sap> 
porting  this  doctrine  are  well  collected  in  a 
notCk  See,  also,  section  181b,  and  section 
158c,  Tiffany  on  Landlord  and.  Tenant 

Klmbrlel  v.  MontgomeiT.  28  Okl.  743,  lis 
Pac  1013,  is  relied  npon. by  defendant  as  de- 
ciding favorably  to  it  its  contention  that  it 
Is  not  liable  to  the  plaintiff  lessor  for  the 
rents;  but  that  case  has  no  application. 
One  of  tbe  questions  decided  la  that  case 
was  that  the  lessor  could  not  reoorer  from 
the  sublessee  tbe  rents,  and  that  the  lessor 
must  look  to  tbe  original  lessee.  The  dls- 
Unctloiii  between  the  ddation  and  liability  of 
an  assignee  and:  a  sublessee  to  tbe  lessor  is 
well  defined  byibe  avChoritiee.  There  Is 
neither  privity  of  estate  nor  privitj  of  con- 
tract between  the  sublessee  and  the  subles-' 
am;  but  between  tbe  assignee  and  the  lech 
Bor  there  is  privity  of  estate,  and  the  as* 
slgnee  is  liable  upon  the  covenants  that  ran 
with  the  l&nd.  Section  449,  Taylor  on  Land- 
lord and  Tenant;  Section  661,  UnderhiU  en 
Landlofd  and  Tenant; 
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'  [t]  It'  'fdllows  In  the  instant  case  tbat,  if 
any  -  valid  assignment  was  made  to  defend- 
ant by  tBe  Capital  City  Business  College,  de- 
fendant Is  liable;  '•  for  the  privity  of  estate 
■created  by  snch'  assl^ment  was  never  termi- 
nated before  ttie  expiration  of  the'  term. 

Section  780,  subd.  5,  Wilson's  Rev.  A  Ann. 
8t  {section  1089^,  subd.  5,  Comp.  lawff  1909), 
provides:  "An  agreem«it  for  the  leasing  for 
a  longer  period  than  one  year,  or  tot  the 
sale  of  real  prbperty,  or  of  an  interest  there- 
in, ••  •  is  invalid,  nnless  the  authority 
of  the  agent  be  In  writing,  subscribed  by  the 
party  sought  to  be  charged." 

■  Section  880,  Id.,  provides:  "No  deed,  mort- 
gage or  other  conv^ance  relating  to  real 
estate  or  any  interest '  therein,  other  than 
lot  a  lease  for  a  period  not  to  exceed  onb 
year,  shall  be  valid  until  reduced  to  writ- 
ing and  subscribed  by  the  grantors.    •    • '  •  " 

Whether;  under'  the'  foregoing  statutes,  a 
lease  for  a  terhi  of  lest(  than  onb  year  mfty 
be  assigned  otherwise  than  in  WrKlng  neeh 
not  b^  determined;'  for  in' tMs' case  both  the 
original  term  of  the  ledse  and  the  unexpired 
term  at- the  time  of  the  transfer  of  the  lease 
to 'defendant  was  for' a  longer  period  thap 
one  year;  and  these  statutes  include  such  an 
assignment  and  require  It  to  \)e  in  -writing. 
20  Cye.  218;  Taylor  on  Landlord  and  Tefa- 
ant,'|  427.  There  was  no'  Written  assignment 
to  defendant,  ahd  the  imrol  assignment  'ftn'd 
transfer  to  it  of  the  lease  Is  therefore  void, 
unless  the 'do<?trfne  df'pftrt  ptrfortnttncfe  ap- 
plies and  taKes' the  contract'  oAt'of  the  op- 
eration of  the  statute.  This  exact  questloft 
has  not  often' been  considered  by  the  coilrts 
of  this  country.''  "■  '•  •  •' 
•  Welsh  r.'  Srtrtiylei-,  'O'Dkly  (N.  T.)  '412, 
Polk  V.  Heynolds,  SI  Md.  lOft.'Nally  ■v.  Read- 
Wg,  107  Mo.  350,  17  S.  W.  978,  Chicago  At- 
tachment Co.  V.  Davis  Sewing  Machine  Co., 
142  111.  171,  SIN.  B.  438;  15  Ii.'R.  A.  754, 
have  been  dted  by  plalntltf  ad  supporting 
the  rale  that  pKrt"  perf(>rmance  ddeA  not 
take  a  psrol'  assigttnent  of  a  lease  out  of 
the  dtatate'  of  frauds,  so  as  to  authorize  a 
lesBor  to  recover  .tents  in  on  action  at  law 
against  the  assignee  Neither  Polk  v.  Rey*- 
Dolds,  snpra,  nor  Welsh  r.  Schuyler,  supra, 
are  in  point''  AH  that  was  decided  in  the 
Folk  Case  was  that  a  verbal  agteemcint  or 
understanding  to  transfer  a  leasehold  Inter!- 
«8t  m  land  falls  within  the  statute  of  frauds, 
and  is  therefore  void.  Iff  Welsh  v.  Schuyler, 
the  plaihtlS  lessor,  sought' to  recover  rents 
from  a  person  who  had  ocaipled  the  demised 
premises  with  the  permlBslod  of  the  original 
lessee,  atad  had  paid  a  'part  of  the  rents  to 
the  plalnSfT  lessor.  It  ^as  held  by  the 
e«mrt  that  'defendant  being  In  possession 
and  paying  Tents  to  the  lessor  was  presumip- 
tiv«  evldbnee  that  he  had  aceopted  and'  held 
an  asslgDment  of  the  lease,  but  that  ^  he  was 
not  estopped  to  show  that  he  never  accepted 
a  valid.  asBtgnmeot  of  the  lease;;  and  that, 
where  the  lease  was  for  a  period  gf ester 


than  three  years,  an  asslgnm«it,  not  !ii  writ- 
ing, is  Invalid,  because  in  violation  of  thb 
statute  of  frauds:  The  rule  of  part  perform- 
ance was  not  Invoked  by  plaintiff  nor  con- 
sidered by  the  court.  The  other  two  cases 
cited  by  plaintiff,  however,  are  In  point,  and 
hold  that  the  doctrine  of  part  performance 
has'  no  application  In  an  action  for  rents 
by  the  landlord  against  the  assignee  -under  a 
parol  assignment;,  hut  the  court  in  each  of 
those  cases  based  Its  decision  upon  the  rule 
prevailing  In  'the  respective  states  In  which 
those  cases  arose,  that,  whatever  might  be 
the  rule  in  ^ulty  as  to  such  doctrine,  it  has 
no  place  in  'aiji  action  at  law.  That  plaintiff 
may  invoke  th^. doctrine  of  part  performance 
in  this  action  Is  supported  by  the  following 
cases:  Dewey  &  Stone  v.  Payne  &  Co.,  1^ 
Neb.  540,  26  N.  W.  248;  Baker  v.  Maler  & 
Zobelein  Brewery,  140  Cai  630,  74  Pac.  22; 
Edwsrds  ,v.  Spalding,  20  Mont  54,  49  Pac. 
443;  Grant  vl  Ramsey,  7  Ohio  ^t  158; 
Browder  et  al.  v..  Phlopey,  30  Wash.  74,  70 
Pac.  26i, 

.  The  rule  supported  by  t^se  last-mentioned 
cases,  we.  believe, .  to  be  based  upon  the 
sounder  .reason,  and  more  conducive  to  Jus- 
tice under  the  Code  ,of  ^ocedure  in  force  In 
this  state.  The  coijtract  here  involved,  and 
which.  It  is  charged,  infracts  the  statute, 
does  not  create  any  estate  in. real  .estate,  as 
does  the  leaae.  contract,.  Whetbec  the  con- 
tract of  assignment  stands  or  falls  does  not 
a£^t  the  leasehold  esta,te,  which  was  grat- 
ed by  the  original  lease  contract  to  the  lea- 
see; for  that  contract  wps  In  writing,  and  Is 
valid.  What  was  undert^en  by  the  parol 
assignment  was  not  to  create  an  estate,  bat 
to  convey  an  Interest  In  real  estate  that  bad 
been  created  by  the  original  lease  contract 
and  belid  by  the  lessefs.  This  contract  of  as- 
signment was  capable  pf  Immediate  perform- 
ance by  the  execution  thereof  by  the  lessee 
and  acceptance  thereof  by  tbei  assignee  and 
payment  of  the  consideration.  The  consid- 
eration was  paid  by  the  assignee  to  the  ex- 
tent that  he  paid  for  all  the  assets  transfer- 
red by  ith$  Capital  City  Business  College,  the 
original  lessee,  to  It,'  including  the  lease  in 
cpntrorersy;  and  it  had  also  -performed  the 
covenants  of  the  lease  for  part  of  a  time 
thereafter  by  pajmSnt  of  the  rents,  and  had 
been  In  possession  of  the  property,  using  and 
enjoying  same.  By  our  Code  the  distlBctioQ 
between  actionS'at  law<  and  suits  in  equity 
are  abolished,  and  all  actions  in  which  a  civ- 
il remedy  la  sought  are  denominated  civil 
actions.  Section  '5542,  Comp.  Laws  1009. 
Plaintiff,  in  -his  -  petition,  is  required  to  set 
up  therein  only  a  statement  of  the  facts  con- 
stituting Us  cause  Of  acQon  in  ordinary  and 
concise  lacnguage,  and  make  demand  for  the 
relief  to  which  he  thinks  lilmself  entiaed 
(section  5627,  Comp.  Laws  19DW;  and  de- 
fendant may  set  forth  in  his  answer  as  many 
groiuids  of  defense  as  he  may  have,  wheOier 
they  be  such  as  hare  been  hierstctfoire  deaomi- 
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sated  iagal,  .o)ir,  e<]jDita)))«,  >«r  Iratli.  : 'Section 
5634,  Ck>mp.  Xiawsi  J.908<  .UaAer  tbese  prorir 
sioDB  of  the  Cod^,  deXvvdant  io*  tbe  iostant 
case  could  plead,  Uk  any  action  of. ejectment 
that  might  be  broaght:  agajiiat  H^  either  by 
the  Ijassor  or  the: original  Je^aee,. any. equita- 
ble defenses  he  way  liavte^  Meadors  v.  John- 
son, 27  Okl.  544,  112  Fac.  1121;  Talley  et  al. 
T.  kingfisher  Iioo.  Go,,  24  Old.  472,  103  Pac. 
591,  20  Ann.  Caa.  352.  And  an  equitable  es- 
tate in  land  vay,  under  our  -Oode,.  be  made 
the  baals  of  an,  action  tor  powesslon.  :  ^y 
T.  Brockbause,  7  Okl.  35.  54.  Pac  300;  HC' 
Clongv.  Penny,  la  OW.  303,:70,Pac  404. 

It  would  theveliore  follow,  tf  the  doctrine 
of  part  performance' ca^inot:  be  .applied  In  the 
caae  at  bar,  that  under  the  procedure  In  this 
state.  If  plaintiff,  or  if  the  lessee,  brought 
aa  action  to  eject  defendaat,  from-  the  prem- 
ises, defendant  cauVd  set  up  Its  equitable  de- 
fense, its  right  .to  a  specific  performance  of 
the  contract,  to  defeat -the 'action  of  eject' 
ment,  and  secure  the  penformanee  of  the  as^ 
stgnme«t  to  the  extent  that  it  could  enjoy 
the  full  unexpired  term  oCitibe.  original  .lease. 
This  protection  would  be.giren  to  defendant 
In  an  action  that;. in:  the. absence^  onr  Code 
provisions,  would  :te  doaomlnated  an  action 
at  law,;  and  j  yet.  In  a  similar  action,,  the 
court  would  refuse  to  enforce  the  covenants 
of  the  contract  ai^lnst  defendaqt  by;  requir- 
ing him  to  pay  tha  rei^..  There  la  nqtbing 
in  the.statute.tlutt  .requires  such,  a  ^constiuc- 
tlon  as  will  perniit  this  inc9.n8istent  and  in- 
equitable admii^lstratlon  of  '  the .  law.  In 
Bard  V.  Ej8ton,'31  Kai?.  274,  ,1  Pac.  665,  fjcpim 
which  state  our  Code  was  adopted,  a  plain- 
tiff lessor  sovgbt,  by  aq  action  of  forclbie 
entry  and  detainer,. to  eject  bis  lessee  under 
a  parol  leas^  for.  a  t^r«i.  of  six  jfeajrs  frora 
the  demised  ptemi^s.  0[^&  lessee  hiad  been 
I'll  possession  of  tlie  laad  for  :a  period  of  five 
years,  had  planted,  and  '  Cultivated  crops 
thereon,  built  fenc^^  an^  libuses^'  and  made 
other  ImprovementSr-and,  In  addition  thereto, 
had  paid  the  rents  and  taxes  thereon.  The 
court  held  that  defendant  might  Invoke  the 
doctrine  of -ipatt-Jj^Wotmance  In  his'  defense 
to  the  action,  and  that  bis  acts  had  been  suf- 
ficient to.  take,  the'  contract  out  'of  the  statute 
and  make  tt, valid  for  the  j^ull  term  of  the 
lease.  In  the' opinion,  written  by  Mr.  Justice 
Valentine,  concurred  In  by  Mrl  Justice  Brew- 
er, It  was  said;  "Mere  possessloh  or  mere 
payment  of  rent  'WUl  not,  ss  a  general  rule, 
make  a  parol  leasd  for  more  than  one  year 
valid  for  the  full  term.  But  parol  leases  ex- 
ceeding one  year,  as  well  as  other  parol  con-' 
tracts  with  regard  to  real  estate,  may  some- 
times be  taken  out  of  the  statute  of  frauds 
by  a  part  performance  of  the  contract,  and 
by  such  part  performance  be  made  valid  to 
their '  full  extent.  Ta'3f'l9r's  ^tandlord  and 
Tenant,  |.  S2;  Grant  v!  'Ramsey,  7  Ohio  3.t 
lb7.  But  i)arol  leases  for  more  than  one 
year,  in  order  to  become  .valid  by' a  part  i^r- 
formance,  should  generally  be  such  as  would. 


by;  aneh  part  .'.performance,  becoae  'Sntistah.) 
tlallji.a  purchase  of  an  iiiterest  in  the  reel 
estate.'.'    •  >•;■.-.  ,n-    .    . 

.  laDelsb^r  t.  Stein,  34  Kan.  39;' 7.  Pac/ «08, 
there  was  a  parol  agreement  to  execute  a 
written  lease  of  land  for  a  term  of  more 
than. one  year.  After  the  lessee  had  goile 
into  poasesalMi, .  expended  labor,  i  money,  and 
material  in  making  improvements  on  '-the 
land,. and  getting  it  into  condition  to.  enjoy, 
Uie  landlord  refused  to  execute  the  lease  and 
ousted  the  lessee  i!rom  possession.  In  ah  ac- 
tion by  .the  lessee  against  the  landlord  to  re- 
cover dama«ea,''it  was  held  that  the  lessee's 
aicts  .constttuted' toch  a  part,  performance  of 
the  contract' a6  to  take  it  out. of  the  statute 
sufficiently,  to  enable  -blm  tb  recover  for  the 
timet  labor,  money,  and  material  expraided 
thereon  as.  his  damages;  ..  -r. 

In  Bard  v..  Blston,  supra, 'the  equitable 
doctrine  of  part' perfMmance  was  Invoked  by 
the  defeodant;  'witlle  in  Delsber- v.  .Stelnj 
■opra,  it  was  invoked  by  ttie  plaintiff)  awl 
constituted  a  part:  of' his  cause  of  ^actioni  In 
the  latter  case,  It  was  said  by  ithe  court  in 
the  opinion'.'  "It  must  be  remembered  that 
in  Kansas  all  thd  old  forms  of  action,  and 
all  distilnotlotBs'. between  actions:. at  law  and 
silits  in-'e^uitp/'are  abolished, ' and  in  thedic 
stead  only,  one  fo(nta  of  action  is '  recognized^ 
called  a  cWU' actidn-,'  and  in  this  form  of 
action  all  that  aoPlieiintlfCMieeds  to  do.  In 
stating:  bis  caute  Of  actloa  la  to  state  the 
facts  of  I  Ilia/ case;  and  .if '.such :  facts  would 
entitle  him  lio' irecoirter' In  any  .form  of-  action,- 
eitiber  at'law'bi!  ia -equity,  he  will  b6:entlUed 
to  recoRes) under  sutfli .statement.'^  i':. 
.;  Speaking-:of  vhart>  performtuice  is  necesaa« 
ry.to  jrelleve  a  contact  for  the  sale  of'real 
estate  or  interest ;  therein  of  the  operation  of' 
the  statute  rthis  (ionrt^ln  OoUlns  .t^. .Lackey 
et  al.  (recently  decided,  but  npt  yet  officially 
feportefl)/  i^'Wc.  Ill8,-sald:'  "The  author- 
ities Are-^jraoticahy  tiianiinofas  that  "payment 
of  the  purchase  price  and  taking  possession 
under  the  contract  vni  making  valuable  im- 
provements on  the  granted  premises  consti- 
tute Bucbl'a'perfonnance  jt»f:  the  contract  as 
will' > -^ainrant'  a  decree  of- specific  perform- 
ance. There  is  some  dlv-islon  In  both  the 
English  and  tlig  American  authorities  as  to 
whether'  taking  possession  .alone'  pijdet  the 
contract,  .i^ltbout  making  valuable  improve- 
ments, is  snffldait'tv  take  the -(Jentract  out 
of 'the  operation -of 'the  sta'tute.  The  weight 
of  authority,  both  in  England  and  In  this 
countiyi  however,,  supports  the  fule  that  pos- 
session alone  of  land  under  a  verbal  con- 
tract, .when..delivered  .t<t  tl^  vendee,  is  suffi- 
cient performance  to  take  the  cas^  ^ut  of  the 
statute  of  jCrauds,  .withoutr.the,  additional  cir- 
cumstances of  payment  of  consideration,,  or 
the  making  of  valuable  improvements,"  Se^ 
also,  Halseli  et  al.  v.  Eenfrow,  14, Okl.  674, 
78  Pac.  118,  2  Ann.  ipas.  286;  and  Sutherland 
v:  Taintbif,  i7  Oti;  427,. 87  tac.  900. 

Defendant  had  gone  into  possession,  paid 
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the  pnrcbase  price,  and  performed  on  Its 
part  every  obligation  of  the  contract  of  as- 
signment, except  the  covenant  of  the  original 
lease  to  pay  rents,  part  of  which,  however, 
he  had  paid. 

It  foUowB  from  the  foregoing  views  that 
plaintiff  was  entitled  to  recover,  and  the 
Judgment  of  the  trial  court  should  be  af- 
flrmedi- 

.  After  the  first  bearing  In  this  cause,  this 
court  pr^ared  and  filed  an  opinion,  affirming 
the  judgment  of  the  trial  court  upon  a  ques- 
tion of  practice;  but,  after  a  rehearing  up- 
on a  petition  therefor,  it  appears  to  the  court 
that  the  question  considered  In  the  first  opin- 
ion was  not  presented:  by  the  briefs  of  plain- 
tiff in  error  snfBciently  In  compliance  with 
the  rules  df  the  court  so  as  to  entitle  it'  to 
consideration;  and,  without  at  this  time  de- 
termining w&ether  we  were  correct  In  our 
oondnslonon  the  question  then  decided,  we 
baive. considered  the  case  upon  its  merits, 
and  ob  a  theory  upon  which  it  was  presented 
to  the  trial  court  The  trial  cvatt  appears 
to  have  held  the  defendant  liable,  because 
the  assignment  to  it  by  Che  Capital  City 
Business  College  of  all  of  its  assets  effect- 
ually worked  a  dissolution  of  the  latter  cor- 
poration. .  We. entertain  some  doubts  wheth^ 
er,  under  the  facts  found  by  the  court,  and 
under  the  facts  Which  the  evidence  in  the 
record  in  any  way  tend  to  support,  liability 
of  defendant  can  be  sustained  upon  this  theo- 
ry; but  the  theory  upon  which  we  have  sus- 
tained the  judgment  of  the  trial  court  was 
one  of  the  theories  presented  by  the  plead- 
ings, and  upon  which  the  case  was  tried; 
and,  if  the  trial  court  gave  a  wrong  reason 
for  the  judgment  rendered,  such  fact  con- 
stitutes no  ground  for  reversal. 

The  judgment  of  the  trial  oourt  is  affirmed. 

TURKEBk  C.  J.,  and  WILLIAMS  and 
KANE,  JJ.,  concur.  DUNN,  J,  not  partid- 
patiug. 


SNIDER  V.  FERIONS  et  aL 
(Supreme  Court  of  Oklahoma.    July  9,  1912.) 

(8yttahu$  by  <k«  Court.) 

Appeai,  and  Ebrob  (8  1032*)— Reviiw— Bub- 
den  O^  SUOWINQ  Bbbob. 

In  the  Supreme  Court  error  must  be  af- 
firmatively shown;  and  where  this  is  not  done 
tlie  judgment  of  the  court  below  will  be  af- 
firmed. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  St  4047-4061;  Dec.  Dig.  | 
103^*] 

Eiror  from  Bryiin  County  Court;  Chas.  A. 
Phillips,  Judge. 

Action  -by  T.  '3i  Perkins  and  another 
against  F.  M.  Snider.  Judgment  for  plaln- 
ttfFs;  and  dcffendant  brings  erroif.    Affirmed. 

Cruce,  Cruce  &  Bleakpiore,  of  Ardmore, 
for  iJlalhtlfC  in  err(5r.  ,C..  C.  ^atchett,  of 
Durant,  for  defendants  in  ierror.  .     .         '   "' 


'  KANE,  3.  This  was  an  <aMon  for  dani' 
ages  for  the  conversion  of  a  boxhouse  sita" 
ated  on  a  certain  tract  Of  land  in  Bryan 
county,  commenced'  by  tbe  defendants  In  er- 
ror,  plaintltfs  below,  against  the  plaintiff  in 
error,  defendant  below,  in  tbe  county  court. 
On  trial  there  was  a  verdict  for  the  plain- 
tiffs, upon  which  Judgment  was  duly  entered, 
to  reverse  which  this  proceeding  in  error  was 
commenced. 

Counsel  for  plaintiff  In  error  say  in  their 
brief:  "In  the  dtecussion  of  this  case,  we 
cannot  see  wbere  any  authorities  can  be 
cited  to  assist  this  «onrt  In  any  way  in  the 
solution  of  the  controvaror  between  the 
parties  hereto.  The  plaintiff  In  error  is  re- 
lying upon  all  tbe  assignments  of  error  filed 
herein.  At  the  same  time  the  particular 
questions  Involved  are:  First,  as  to  whether 
or  not  the  county  court  of  Bryan  county  had 
jurisdiction  to  bry  this  ease,  and,  if  it  dM, 
whether  or  not  the  court  erred  in  excludins 
from  the  jury  certain  testimony  offered  upon 
the  part  of  the  defendant  'below,  and.  If 
not,  whether  or  loot  the  court  erred  In  taking 
from  the-  jury  by  its  charge  what  testimony 
there  was  introduced. '  All  of  these  questiomi 
must  be  decided  by  the  ceiait  for  Itself.  We 
can  think  of  no  authorities  that  would  aaslat 
this  court"      ' 

The  court  can  think  of  no  authorities 
which  support  the  contetatiods  of  counsel; 
and,  as  it  is  not  appareut  that  any  of  them 
are  well  taken,  we  will  Indulge  tbe  presump- 
tion that  the  judgment  of  the  court  below 
is  correct  and  affirm  the  same.  In  the  Su- 
preme  Court  error  must  be  affirmatively 
shown;  and  where  this  Is  not  done  the  judg- 
ment of  the  court  below  will  be  affirmed. 
Seaver  v.  Rullson,  29  Oki.  128,  116  Pac.  802. 
It  is  so  ordered.  AH  tbe  Justices  concur,  ex- 
cept  WIIiLIAHS,  J.,  disqualified,  and  DUNN; 
J.,  ateeut,  and  not  participating. 


UNITED.  STATES  EXPRESS  CO.  v,  STATB 
«t  al. 

(Supreme  Court  of  Oklahoma.    July  9,  1912.) 

(8yttahu$  by  the  Court.) 

Cabbikbs  ({  11*^— REaui.ATiONB— Obdebs  or 
Corporation  Commission— Evidence. 

Evidence  examined,  and  Md  sufficient  to 

sustain  the  justnesa  and  reasonableness  of  the 

order  of.  tbe  Corporation  Commission. 
[Ed.   Note.— For   other  eases,   see  Carriera, 

Cent  Dig.  »  2,  3;  Dec.  Di^  t  ll.*l 

Appeal  from  the  State  Corporation  Com- 
mission. 

Appeal  by  the  United  States  Express  Com- 
pany from  an  order  of  the  Corporation  Com- 
mission, .requiring  the  company  to  establish 
and  maintain  an  .uptown  office  in  tbe  towa 
of  tlobart  for  the  'transaction  of  its  busi- 
ness.   Order  afflrme^. 
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Cottlnghaib  'St  Bledsoe,  of  oba^onia  (jlty, 
for  appellant  Cbas.  Wiest,  Atty.  Gen,,  and 
Cbas.  li.  Moore,  Asat  Atty.  Gen.,  for  ap- 
pellees. 

KANB,  J.  This  la  an  appeal  from  order 
No.  626  of  the  Corporation  Commission,  re- 
qnlring  the  a]£ipeUant  to  establish  and  taialn- 
tain  an  uptown  office  In  the  town  of  Bfobart 
for  the  transaction  of  Its  business,  to  be  lo- 
cated at  some  pAtnt  on  the  W]'aare  In  the 
center  of  tile  town,  And  to  collect  and  deliver 
express  packages  al&y where  hi  th«!  corporate 
limits  of  Oi^  city.  After  «  full  Ueairln?  held 
at  the  city  of  Hobart,  and  an  exiiatistlre 
finding  of  fact,  the  Commission  concluded 
that  "the  dttssens  of  Hobart  are  entiUett'  to' 
an  uptown  office  for' the  transaction  of  thetr 
business  with  said  tRnlted  States  Express 
Company,  and  that  recelpts'frpm  It^'  business' 
at  'said  office  Justlfles  the  small  additional' 
exp^s*!*  The  only  grotind  of  feorfiplalnt  is 
tiuit  the'  ordei*  is  unjust  and'untfeasondble. 
After  a  (Jarefifl  conslderatiow  of  th©  rtcord, ' 
wc^  are  sati^fl^'  that  the  findings  and  con- 
clusions''of  the' Commission  ari  aniply  sup- 
ported by  'th'e!  evidence.  '"'Oh' appeal  from 
au  order  of' the  Corporation  Commission,  the 
presumption  Obtains  •  •  •  that  the 'or- 
der is  reasonable,  Just,  and  correct;  and  be 
who  complains  on  tippeal  of  such  order  has 
npoh  hitn  the  burdeti'  qf  establishing'  the 
■nnreasonabieriesS,  Un'jUstHess,.  or  Incorrect- 
ness of  sudh'order." '  A.;  T.  &  S.  V.  Ry.  Co. 
▼.  State,  23  Okl;  510;  101  Pac.  262,  18  Ann. 
Clas.  102;  C,  R.  T.  &  P.  Ry.  Co.  v.  Stote,  24 
Okl.  370,  103  Pac.  617,  24  L.  R.  A.  (N,  S.) 
3»3;  M.,  K.  &  T.  Ry.  Co.  t.  State,  24  Okl. 
331,  103  Pac.  613;  K.  C,  M.  &  O.  Ry.  Co.  v. 
State  et  ai.,  28  Okl.  715,  107  Pac.  912. 

The  order  of  the  Commission  Is  affirmed. 
All  the  Justices  concur,  except  btTNN,  J., 
absent,  and  not  participating. 


W.  H.  ASHLEX  SILK  CO.  v.  OKLAHOMA 

FiEi;:  INS.  CO.  , 

(Sapieme  Ooort  of  Oklahoma.     July  9,  1912.) 

(8ynabu»  hv  the  Court.} 

Appeai.  4HD,  Kbbor  (I  70*)— Decisions  Rb- 
TIEWABI.B  — Qbdeb  Sustaining  Deuurber. 
TJnder  Becti<>n  6067,  Comp.  Laws  1909,  an 
appeal  &ay  be  takrn  from  an  order 'sustaining 
a  demurver  to  a  petition  prior  ti  the  Gentry  of' 
a  final  judgment  .against  tiie.'ptea()«r.    , 

[Ed.  Kote.r—Fo;. other  cases,  see  Appeal  and 
Error,  Cent,  Dig.  {{  146,  lol,  154-160^  Dec. 
Dig.  \  70;*1  ■   "  >• 


l&ror  '  from  Iiistrtet  "'Court,  Muskogee 
Oonotyt  '■  John  Hj  King,  Judge. 

Action  by  the  W.  H.  Ashley  Silk  ToMpany 
agalnsfi  the  OkIah«uiff  Fire  Insdranc6  Oom- 
pany<  Jud^ant  far -'defendant; -«ad  lilaih'' 
tut  brings  etvor.)  Keversed'iand  remanded, 
with  airacttDat."^'''  ^t=<  '  '■        ■;'- " 


StewaiK  &  Stewirf,  of  Mn^ogee,  for  plaln- 
tUf  in  .error.  Brook  &  Brook,  of  Muskogee, 
for  defendant  in  error.. 

...  •  ■:_.'-  ■  ■         >  .!• 

KANE,  J.  This  ia  an  appeal  from  an  order 
Aistatidiig  a  demi^nvr  to  the  petition.  Conn- 
stel  for  defendant  in  error,  in  their  b^ef,  do 
not  controvert  the  contention  of  counael  fon 
plaintiff  In  error  oil  the^  merits,  but  contend 
that.  Inasmuch  as  the  appeal  was  taken  prior 
to  the  entry  of  final  ..Judgment  against  tbc) 
pleader,  the  same  must  .be  dismissed,  and 
cite  Grunawalt  v.  Grunawalt,  24  Okl.  766,  iO* 
Pac.  001},' ap  an  authority  )4)"that  effect  'W(^ 
do  not  think  that  case  I^  m  point.  The  case 
of  W«s)ey  et  al..r.  Dianiond  «t  al.,  26. Okl. 
170,  109  Pac.  624,  is  more  analogous,  !  t* 
the  latter  case  it  wah  Iwld;  ^Under  section 
6067,  Comp.  Laws  Okla.  1900,  an  order  thalj 
involves  the  merits  of  hn  action  or  aome  part' 
thereof  may  be  reversed,  .Tacated,  w  modi*- 
fied  by  the  Supreme  Court  before'  final  Judg'- 
n^^t  ,la^  rendered,  ;n., the-,  9auw  in  rtba  r|tv|al 
court."   ,     .  ,,'/,■...  ■  .  ..!  ,:; 

^ection  6067,  supra,  e{pe<!lflci4)y  providJeit 
tHat  fck  appeal  lies  f^om  an  ord^f  wf^^  ^uas 
tains  or  overrules  a  demurrer.  ..^ 

:  The  Judgment  of  the  court  below  must  be 
reversed  and  the ,  c^use  remanded, .  with  ■di- 
rections to  overrule  the  demurrer.  .  All  th^. 
Justices  concur. 


"HARtOW  T^  BOARD  OP  COM'RS  OF  . 

PAYNE  COUNTT  et.al. 
(.Supreme  Court  of  Oi^atioma.    July  23, 1912.) 

fBi/Uahu*  »y  »<  Ooart.)  <       "^ 

1.  BBIDOKB  (|i8*)-^Ot?8TRtJCTI01T  BT  COUK-' 

KiKa~-SiAxirroaT  Fbovibions. 

In   measuriac  .th«  -  ^distance   between   thfrr 
proposed  location  of  a  bridge  to  the  nearest, 
bridge  on  the  same  stream,  to  determine  wbeth-, 
er  tbe  proposed  loeation  is  -not  nearer  than  six 
miles  to  tlie  aeanest  bridge,  as  is  required  by 
section  7881,  Comp.  Laws   1909,   the.  sutute 
contemplates  and  requires  that  said  measure- 
ment  shall  be   upon  a  straight  hne  between 
said  points.  .  ..  .  i       . 

[Eld.   Mote.-rFor   other  cases,    see 'Bridges, 
Cept,  fMg.  S  6;  Dec.  Dig.  |  A3.*] 

2.  Bbidoes  (flO*)— CoNsrsDonqn— AuTHOiB-) 
ITY'OF  CouNre  Commissioni^s,  ,.    ^ 

Under  section  6  of  an  act  of  the  Legisla- 


ture  of  1003  entitled  "An  act  authotizlnJ'Yhe" 
coDStriKtion  of :  bridges"  (Sess.  Laws  190(3,  p. 
246},  as  amended  by  section  3  of  an; act. of  the 
Legislature    approved  March   10,   1906  .  (Sesa. . 
Laws  1905,  p.  354),  where  the  bridge  to  bei, 
constructed  is  mot'e  than  BOO  feet  in  leng'th, 
and  crosses  a  ptiieatn  that  ^is  tbe  bmindary.  mie  '. 
between  two- townships,  thebo^rd'  of  county.- 
commissioners  is  authorized  to  contract  for  the 
construction  of  such  bridge  only  when  the  ad- 
joining townships. bav«>off«red  and  agree' with- 
the  county  to  pa7>  each  oaefhalf  of  onei-fourth  i 
of  the  cost.ojC  construction  of  said  bridge;  fmA.< 
the  board  of  county  Commissioners  is  without 
poVre'r, '  Huder  said  Statute,  to  contract 'foi*  'ni*'' 
coqslxuction  of  sticb'S  bridge  ^ete  the  adjofri" 
.vnf;, townships  have  offered   tQ.-fm  only  vaatV 
tbir^  of  one-fourth  of  the.  cost,  of  tu  congtrncr,., 
tion  of  said  bridge,  aind  an 'Incorporated  town 
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tnlra  of  ontTrourtH  pi  gu A  cost 

•'tBU;  ■  Note'.— For   other   cases,    See   Bridges, 

Cent  Di«.  H  20-22;   Dfec.  Dig.  J  lO.'l 

8.  COTTNTIXB  (i  196*)— RXMXDIBS  OF  T.&KFAT- 

',  Esar-tBxiBTBNCK  or  RnaDV  iiT  Caw/  '  ' 
,  {  A  resident  taxpsj^jviw.  iovpke  tbt^tidoC 
a  court. of  equity  to.eaiQ,ii^.tli«,can7ilig  out  by. 
a'bo^rd  or  county  commissioBe^s  '«  void  con- 
tract M»  the  conttrnetioa'  of  'a  bridge,  to  be 
faid  ior  in,. part  .by  taxes  tevisd  upon  the  tax- 
payers of  the  county,  although  such  taxpayers 
may  have  had'ine  right  of  appeal  to  the  dis- 
tHct  court  from  'ijbe  order  of  the  board  of  bouil- 
fy  oommiaaioaers,  'Ordering  tha  construction'  of 
|BcA  brtdga. .  . 

(Ed.  ■  Note.— BV)r.j)thf9r  jSaiKa,^  ae*..  Connt^a*,; 
Cent  ,1)1^.  I  308;  IJec,  Digij.  106.*]    ,,  .    . 

Brror  from  District  .Court,  Fayns  OouBty; 
ibi  H.'Hnatbn,  Jndge.'  --!.''.'  < 
.  Action  by  ; Oeorgar  -Harlmr/  agaliut  the 
Board  •t  Ooanty  Conimlssionet's  .of  Pa'jm* 
Ooiuty  aai).  others.  Judgment  for  defend-' 
ants, :  and  plaintiff  brings  error.  .  BeTcraed 
and  remanded. 

■  Bdrfortt  ft  Barf^rd.  of  <3ili3irie,  fo^  flab- 
tift  in  error.  D.  W.  Weldon,  Co.  Atty.,  C.  H. 
LiftWrr,  R6bt  A.  tMitrtj,  and  Bufdlclc  ft 
Orabba,  all  of  BtinVater,  for  defendants  In 
error. 

.,  (    I        ■:   ■,.•    ".  .1    !     ;,,      'If  '•■  ••  ' 1  t 

taA'TpS.  7.  Plaintlir,  it  resident  tanparer 
bfPayile  county,  lirdiight  this. action  in. tli^ 
court  below  to  enjoin  the  iMard  o^  county 
commissioners  of  tint  ceonty  from  entering 
Into  and  carrying  out  a  contract  for  the  con- 
atrnctlop  of  .a  certain  bridgj^  oyer  .a.  ^ver.ln 
that  county',  and  from  ievylii'g'a  tax  to  raise 
funds  to  pay  for 'th4' construction  of  the 
bi^dgc^  and  to  eAJblA  the  teunty  t'reaaurer 
from  extending, such) .tax  upbu  tlta  tax  rolla 
ot,  t^A  cpupt^y.  and.,  ./rom  collecting  aame. 
Upon  the  appiicatlcm  of'platntUI,  the  Judge 
of  the' district  court,  at' chambers',  granted  a 
t^tiitiQrary  Injunction,  efijplnlogai^^l^^ain' 
Ipg  deff^ndants  in  .error  .f rosi  idolng  any  of 
tlM  afoieaaid  aets.  This  ^temporary  iiijanc- 
tMn'  Was  subs^uenDy,  'updii  ibotion  of  de- 
foliants inei^ot,  ;^s^lyed'.t>y  ,the  court.; 
and  it  is  from'  the  order  dissolTlng;  tha  In^ 
Junctitw  tlMkt  tbl»  appeal  is  prosecuted. 

[1]  Plaintiff  In- ertor,  by  bla  contention* 'lA 
tUa  ooatt,  -prcsenta  for  t>ur  oobslderation 
two  legal  prope^ftions.  The  first  propo,iSitlon 
ujr'ged  Vk  that'  the  board  of  pounty  cominis: 
si()ners' are  without  autltority  to  contract  for 
thtl^construotion  of  the  proposed'  bridge,  be- 
cause'It  is  located  within  a  distance  of  less 
tt^  six  mitea.of  anQtl>er'it>ridge  constructed 
across  Uni  aaiffie  river,  whidi  is  prohibited  by 
section  2  «f  Kfl  'aM  of  the  LeglMature  ap- 
pir|t>red' March  li;  1903  (Seas.  I* ws  1903,  p. 
2jA; ,  section  78Si«  iGomp..  Laws  1900).  The 
poopoaed  bridge  Vfto  be  constructed  at  a 
ptfiat  od  tile  CimaTToU  river  whetc  said  riv- 
ef.iSoiiniB  the  boundary  line  between  Mound 
ani}  Union  .townahlps.  In  Payne  cotmty. 
Tbaae  two  townships  have  agreisfl  with  th^e 
cottiiijr  to>  pkjr  each  ohe-third  of  one-fourth 


of  tl>e,  cost  of.  .cqnatruoti^p  of  said  bridge, 
and  tt^e  towB;  of  Coding,  an  incorporated> 
town  in  one  of  said.toyrnahli)^,  ^aa  agreed  to, 
pay  one-third  of  one-fourth  of  such  cost,  and 
the  county  is  to  pay  the  remaining  three-' 
fo^rt^hs.,  .Sphere  has  nerer  :b^n  ^n^.-«gree- 
mept  of  the  board  of  trustees  .of  .tiie  adjoin- 
lug  ipwoshipa  to  pay  equally  ^  pne-f ourth  of 
tbe  expense  of  .  the  .consti;uctlon  of  said 
bridge; ,  .and  plaintiff's  aecpi^f^  propqaitiou  i/t 
tha^  becans««  pf  tlUs,  fac<v  ai>d  |>y  reason  of 
section  6,  of  an  ac^<MF  the  ^Uagiislature  ap-, 
prov^^  ^arch  U,.l903  (Ses8..Lawa  ^903,  pi 
24^),  a8;,am^ded  by  ,^^tion  3  of  an  act  of 
the  L^t^^latnre  I  approvied  March  ,10,  1905 
(8eas.!La\^8  4.905.  p.  854:  .section  7885,  Conui. 
i;>i^\W.,.lSO0),  the  board  of  county  commis- 
sienerst.is  .^thout  authority  to  contract  for 
the  conatrjiptioD  of  the' bridge.  Xbe  act  of 
the  l«glslati;u:e  -approved  March  11«  ld03> 
entitled  '.'An^ct  authorizing  the  constractlon . 
of  bridges"  (Sees.  Laws  1903,  i<  244).  pro- 
vides f^.  thecgnstructlpn  and  repalriuig  of 
bridges,  acrpaa  streams  in  the,  state  where 
such  bridges .  ^ceed  the  length  of  200  feet 
between  the  banks  of  the  stream  on  which 
apy  bridge  la  constructed.  Sect|»n  2  of  that 
act,  which  applies  to  .the  toit  propoaitiop . 
pri^nted  by  plaintiff  In  error,  reads  as  fol- . 
lows:  '^Said  Jt>ridge8  shall  be  located  at  any 
point  on  said,  river  or  rivers,  provided  no 
bridge  B^^U  be  built  qn  any- such  riv^  un- 
der the  .terii^  of  tiiis  act  nearer  than  six. 
mll^s  to  aay  other  bridge  lp.9^ted  and  built : 
Provided  furtherj.tbat  mpre  than  one  bridge 
may',be  built  within  one  mile  of  an  fneoTjfo- 
rated  to'Wfl'orrClty.",.    -..,•■• 

Ip  Is  admitted  that  there  Is  no  Incorporat- 
ed to\^.,Qr  city  within,  one  inUe  of  the  loca- 
tion of.  the  prpposed  bridge;  and  It  Is  also 
admitted  tliat.  uppn  a  straight  line,  or  by 
the  course  of  the  stream,  it  la  lees  than  six. 
miles  to  another  bridge  ui>PD  .said  '  stream,  ^ 
but  that  by  the  usual  traveled  public  road 
it  is  more  than  atx  miles  to  said  bridge;  and 
the  board  of  county  commissioners,  constru- 
ing the. statute  to  mean  six  miles  by  the  pub- 
lie  highway,  det^rmlued.that  it  had  authori- 
ty to  contract  ^6r  the  construction  of  the 
brldigel  'This  'constraMen  of  the  Statute  by  ' 
the  board  of  county  commissioners,  we  think, 
was  incorrect  A  somewhat  similar  question 
was  considered  In'  City  of  Blaclc^ttdt  v.  City' 
of  K^wUrk,  1^1  Pae.  260,  not  yet  ofBdaliy 
reported,  wherp  ^t  is  said:  ."?'rom  an  ex- 
amination of  the  authorities  we  have  been 
able  to  make^  they  appear  to  be  practically 
in  accord  that,  where  distance-  is  to  be  deter- 
mined, -it  must  be  ir  a  straight  line,  unless . 
there  is  something  In  the  nature  of  the  case, 
or  in  the'  context  of  ttM  act  or  instrament. 
Indicating  an  Intentlon.to.  SoUow  a  different  > 
method."  ;   .i      '        .  •■ 

Die  erldentpurpow  ol..aiitliortslng  bridg- 
es to  beooiiatracted-not  iartthin>.«bE:aiUe8  .of 
each,  either,,  apd.i>ToblbittaK  than,  from  bdns 
constructed  nearer  than  six  mllea.to  anotheir 
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biiSge,  1«  "ko  prdvllW  for  fhi  cons'trtitHilin  of 
bridges  St  points  opbn  any  titreait  conren- 
lent  to  tbe' traveling  tmblic  coming  from 
every  direction  to  ct'oss  8ucU  stream;'  and 
at  the  same  time- to  deny  to  thie  ihanidpt^l 
authorltlefl  ahd  to  thii  board  of  coiul'^^iom- 
missionera  the  power  tb  burden'  the  taxpay- 
ers by  constructing  too' miinybrldgtes;' or  by 
constmcting  them  rifearer  to  each  other  than 
the  reasonable  necessity  '  demands.  It'  is 
urged  by  defendants  In  error  thar  becAilse'  ti 
bridge  constitutes  a  part  of  the  toad  that  the 
act  should  be  cdnstihied  as'  reqtii.rltig'  the 
measurement  to  be,  made  by  the  toad  leading 
from  one  bridge  to  the  other,  tn  ptoTldifag 
for  the  location  bf  these  bridges'  and'  the 
distance  between  them,  tbe  convenience  of 
the  traveling  public  residing  upon  the,  high- 
way leading  from'  one  bridge  to  anotbe^  'was 
not  In  the  minds  of  tb6  Legislature;  'for,  as 
a  mle,  the  ttaVel  d&e<it  froni  onb  l^rldge  to 
the  next  nearest  bridge'  is  of  ilo  great  conse- 
quence, *nd  rartf y  would  there  U'e  ft  t/uVllc 
hlgh^ray  leading 'direct  froih  ofle/brrdge  to 
the  next  neai'est ;  for,  In  tn<kt  Instances,  the 
greater  part  of  tfee  priblifc'  ^travel  will  be 
across  the  I'hrer,  rather' tban  up  and  down 
■  Its  course.  Measuring  the  distance  between 
the  bridges  upon  a  straight  1*1116  will  result 
In  a  uniform  system;  one  that  wUt  ^able 
counties  and  mutildlpalltled  therein  to  'con- 
struct, bridges,  to  meet  the  reasonable  'ttrants 
of  the  traveling  public,  and  at  t'he  S^me  time 
protect  against  extravagance  and' the  Ink- 
prudent  lo(.<(itibn'  of  bridges  In  close  proximi- 
ty ;  for,  if  the  distance  Is  to  be  iiiei'sufed  b'y 
the  public  road,'  it  could  and  probably'  would 
not  Infrequently  I'&bpeu,'  on  acciou'nt  6t  ihere 
being  no  public  road  upon  a  dtlrect  line,  or 
upon  an  approximately  direct  .tlnd  f^oui  tbe 
location  of  onW  bridge  to  iihe  other,  tbat  the 
distance  by  tra'veled  rpad  -would  Ue,' heater 
than  the  Unlit' fixed' bV' the  statute,'  and  at 
the  same  time  the  bridges  \<i'oiild'be''k 'very 
short  dlstanc*  apart.  The  sai^e  woiild  "re- 
snlt  If  the  dMtahce  Va  to  be  measii'reU  b^  the 
course  bf  the  stream;  where  the's^reatii'ls 
-Irregular  and  runs  ill"  curves.  Two  poitits 
_npon  a  river  niote  than  six  mileS'  apart'  by 
public  road  to-day  may '  be  to-mortow,  be- 
cause of  the  opening  6t  'n^w  toads,  less  than 
eix  miles  apart.  A  bridge  whfen  begiita  may 
be  without  the  Umltatlbhs  of  the  Statute,  but 
be  within  them  whin?  tdtnpleted.' ■  There  Is 
nothing  in  tbe'act  to  Indicate  that  a  differ- 
ent measaremeht  fhl'n  a  straight  line  'mead- 
urement  of  tbe  distance  is  conteiUplated; 
and,  If  a  measurement!  by  the  public  high- 
way la  adopted,  It  Will  tender  It'posslWe,  Ih 
many  Intrbihces,  for  the  nranfcti^al  abthorl- 
tles  to  defeat  the  very  purpose  of  the  limi- 
tation upon  their  ppwer'td 'Cbnatriict  these 
"bridges,  for  the  distance  !)etween  any  two 
points  upon  a  strehra  can'  be  made  to  v&ry 
by  changing  the  highways;  and,  Without  re- 
viewing the  authorities  idlted'  in  city  «f 
Blackwen  v.  City  of  Newklrt;  auprii,  but 
referring   to  ottf   Oifleu^ibh  «rf' a   similar 


question  In  that  case,  and' to  the  cases  dted 
ih' that  case,  we  hold  that  the  statute  here 
involved  contemplateis  the  measurement  of 
the  distance  upon  a  straight  line. 

By  act  of  the  Legislature  approved  Feb- 
ruary 17,  1911  (SeSa.  Laws  Mil,  p.  41),  sec- 
tion 2  of  the  act  of  1903,  supra,  prohibiting 
the  building  of  a  bridge  within  six  miles  of 
another '  bridge  li^n  the  same  eitr.eam,  was 
tjepealed;  but  this  repealing  act  was  enact- 
'ed  Several  moqths  after  the  order  complain- 
esd  of  herein  was  render^  'In  the.,  court  be- 
Jow;  and  after  this  apj)^!  had  been  per- 
fected.' By  reason  of  section  64,  art  5.'  of 
the  Constitution,  this  repealing  act  therefore 
does  not  affect,  this  proceeding. 

It  Is  also  urged  ttiaf  the  distance  from 
the  location  of  the  profxised  bridge  to  the 
tie^r^t  bridge  is  a  question. of  fact  which 
the  board  of  county  commissioners  'was  em- 
powered to  determine;  and  that  tbelr  de- 
termination cannot' be' reviewed  in  this  prO- 
ceMlng.  But,  if  any  mistake  'was  made  by 
the  board  df  county  coinmissloners,  it  is  not 
a  mistake  of  fact,  bi(t  a.m,istake  in  the  con- 
fetruction  of  the  statutfe  defining  its  poweri. 
The  controversy  revolver  around  wtat  meth- 
od of  mea^ring  the  distance  is  contemplat- 
ed and  anthorlaed  by- the  stathte.  Atteit  the 
method  of  measbfement'ls  d^tetmlned,  there 
is  no'  «)ntroVersy  about  Whether  the  con- 
struction oi  the  proposed  bridge  is  without 
or  Within  thi  power  of  the  board,  except 
As  that  power  is 'affected  by  the  second  prop- 
osition to  be  considered  latet.  A  board  of 
cotinty  commissioner^  cannot  misconstrue  a 
statute  as  granting  to  it  a  power  not  grant- 
ed, and  thereby  foreclose  the  eouM;  from  re- 
straining it  Within  the  jurisdiction  confer- 
red upon  it,  when  the  application  la  made 
therefor  by  an  Injnr^d  party. 

[21  The  statutory  provisions  bearing  ui>- 
'bn  the  second  proposition  are'  'to  be'  found 
In '  the  act  of  the  LeglMature  of  1903,  as 
amended  by  the  act  of  1905,  both  of  wljlch 
actis  haviS' been  referred^  to  above,  flection 
4  'of  the  act'  of  1909i  authbrizesf' the  board  of 
"tnisCees  <tf  any  organized  township,  with  the 
«6nstot  of  the  board 'oi  county  eommission- 
ers,  to  order  the 'construction  Of  bridges  ex- 
ceeding 200  feet  Ih  VHtgth  across  streams 
passing  'throtit^  sadt  to'WnsMp,  and  author- 
iaes  the  board  of  trustees  to  p«y  fbr  the  cotl- 
struetloii  «f  any  ■  such  bridge'  by  drawing 
warrants  on'  the-  road-  a*d  bridge  fund  levied 
on  all  property  in  'the  townshlpi  or  specially 
levied  for  the  purpose'  i»f  constructing  said 
bridge.  TiM  same  section  iaiso  makes  tt  the 
duty  of 'the  to^hshlp  board,  when  ordering 
^the  construction  bir  any  such'  bridge",  to  meike, 
at  the  time  It  levies  taxes  In  said  townships, 
a  special  levy  to  pay  for  such  bridge,  which 
shall  be-in  addition  to  the  other  ta^^es  In  the 
township,  ahd  whl«h  shall  not '  '^ilt^eed  five 
tollW  on  the  dollar  per  ybar.  ''By  Section '6 
the  townshiiJ  trusltetes'are  ^qtaired,  When  th^y 
have  determined  "that  the  fcohstrtrtlon  "ont' 
any  bridge' is  necessary,  and"they'hav@'t>^- 
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'formed  the  acts- ]^OTided  by  tbe. (statute, , to 
certify  such  fact  to  the  board  of  t^tees  of 
any  Incorporated  town  or  city  In  the  town- 
ship directly  interested  in  the  construction 
of  «aid. bridge;,  and  it  Is  made  the  duty  of 
the  boarfl  of  trustees  of  said  city  or  town 
thereupon  to  make  a  .special  levy  to  pay  for 
said  bridge,  >^'hic!i,.ahal]l  be  in  addition  to 
aljL  otiicir  taxes , ^  such  lncor];>ora ted. town  or 
dty,'  and  which  sbaU  not  exceed  five  mills 
per  year,  and  also  makes  it  the  duty  of  the 
township  board  to  certify  its  acts,  to  the 
board  of  county  commissioners ;  whereup- 
on the  board  of  county  commissloniers.  If 
it  deems  tlie  bridge  necessary  and  approve 
its  construction,  shall  proceed  to  offer  for 
bids  and  let  tlie  contract  for  its  construc- 
'tion,  two-thirds  of  the  cost  of  the  bridge 
to  be  paid  by  the  organized  townships^  and 
one-tUrd  to  be  i>aid  by  the  county.  The 
bridge  must  be  built  under  the  superrision  of 
the  county  commissioners,  and  it  is  to  be  and 
remain  the  proper.^  of  the  county.  This 
section  of  the  act  was  amended  by  the  act  of 
1905;  but  it  is  not  necessary  to  notice  the 
changes  effected  by  the  amendatory  act. 
Section  6  of  the  act  of  1903  reads  as  follows: 
.  "When  any  stream  requiring  a  bridge  of 
..over  two  hundred  feet  or  more  in  length  as 
contemplated  in  this  act  is  the  boundary  line 
between  two  townships  in  the  same  (^unty. 
then  it  shall  be  necessary  for  the  beard  of 
township  trustees  of  each  township  bordering 
on.  said  stream  to  Join  in  the  qonstruction  of 
said  bridge  as  herein  provided,  and  to  bear 
^  equally  the  two-thirds  of  the  expense  of  con- 
struction of  said  bridge  as  herein  provided, 
.  and  to  pay  for  the  same  as  herein  provided, 
the  remaining  one-third  to  b^  paid  by  the 
cgui;ity.  a^d  said  bridge  to  be  constructed  by 
the  board  of  county  commissioners  if  said 
board  finds  the  bridge  necessary  and  ap- 
.  proves  ^ts  .construction,  and  to  remain  the 
^.property  of  the  county  as, provided  in  this 
.act"  .  , 

Tbia  section,  wfs  amended  by  section  .8  of 
the  act  of  190^  (Se^.. Laws  1905,  p,  354) ;  but 
tlie  only  change  made  by  tl^e  amendatory  aet 
^  In  the  portion  of  the  cost  of  ithe  bridge 
.  that .  shall  b^  paid  by .  the.  counliyt  and  the 
:.portU>n  that  shall  i^  paid  by  the  adjoining 
.townships.  Neither,  th«  act  of  190^  nor  the 
amendatory -act  ■ot  1905  oontalas  any  special 
procedure  >to.  be  followed  by  the  board  of 
township  trustees  in  ordering  the  constmc- 
■,tion  of  bridges  authoirlzed  by  section  6  of  the 
.act  of  1903,  as  amended  by  section  8  »t  the 
act  .of,  1905 ;  but  by  the  provisions  of  said 
^section  6,,.aB  amended,  to  the  effect  that^  in 
order  for  such  bridge  to  ;be.. constructed,  "it 
'shall  be  ne^cessaiy.for  the  board  of  township 
trustees  of  each  township  bordering  on  said 
stream  to  J^ln  in  the  construction  of  said 
bridge  at  hereift  provided,  and  to  bear  equal- 
ly..,one-fourth  expense  of,  such  congtructipp' 
of  said  bridge  as  herein  provided,  and  to  v^7 
<((>r,, the.  same  as  herein  provided.  *  *  •'*. 
.'^tf  ilea  qnrs),  It  .was  intended.  U>  provide  thS:t 


the  townships,  for  the  purpose  .of  x^nstmct- 
ing  any ;  bridge  under  this  section,  should  fol- 
Ipw  the  same  procedure  as  is.  preacribed  for 
the  construction  ot  a  bridge  by  an  organized 
township  under  section  8>  wltere  the  bridge 
.is  .to  be  constructed  across  a  stream  within 
a  township.  Xhat  procedure  requires  that, 
before  the  .  board  of .  connty  commissioners 
can  act  and  order  the  construction  of  a 
bridge,  the  board  of  trustees  of  the  organiz- 
ed townships  must  agree  and  offer  to  pay 
equally  one-fourth  of  the  cost  of  construction 
of  said  bridge,  and  in  paying  same  stiall  is- 
sue their  warrants  th^efor,  to  draw  6  per 
cent  Inter^t  from  the  date  of  their  issue; 
that  when  ordering  the  construction  of  the 
bridge  theysliail,'at  the  time  of  levying  tax- 
es in  the  townships,  make  a  special  levy  to 
pay  for  said  bridge.  These  acts  shall  be  cer- 
tided  by  the  townst4p  trustees  of  the  town- 
ships to  any  Incorporated  city  or  town  in  the 
townstiips  directly  interested,  who  likewise 
shall  make  a  special  levy;  and  all  these 
acts  at .  the  boards  of  trustees  of  the  two 
townships  must  be  certified  by  said  boards 
to  the  county  commissioners,  who  will  then 
be  authorized  to  act.  What  portion  of  the 
expense  of  construction  of  these  bridges  the 
incorporated  towns  and  cities  in  the  border- 
ing township  are  required  to  aid  the  town- 
ships with  and  to  bear  is  not  here  necessary 
to  determine. 

It  is  apparent  from  the  statute  that  the 
connty  deals  only  with  the.  townships.  There 
is  no  provision  for  incorporated  towns  and 
cities  to  certify  anything  to  the.  board  of 
county  commissioners.  It  is  tb{»  townships 
that  must  order  the  construction  of  the 
bridge  and  agree  to  pay  the  portion  requir- 
ed by  the  statute,  and  to  provide  for  pay- 
ment thereof.  There  is  no  provision  in  the 
statute  that  authorizes  any  agreement  be- 
tween the  county  and  any  incorporated  town 
or  c^ty .  for  the  payment  of  any  portion  of 
this  cost  It, Is  the  board  of  trustees  of  the 
^nfcorporated  townships  that  deals  with  in- 
corporated, cities  and  towns,  and  they  are 
^uthorjiKed  to  deal  only  with  the  board  of 
county  commissioners.  In  the  instant  case 
no  off^r,  has  be^ .  made  by  the  boards  of 
.  trustees  of .  the  two  ■■.  townships  to  pay  that 
part, of  the  cost  of  constructing  the  bridge 
the  statute  requires ;  •  nor  has  it  been  cer- 
tified to  the  board,  of  county  commissioners 
tb«t^aU  the  acts  required  by  the  statute  of 
the  township  boards  have  been  performed. 
In  Ueu  thereof.  It  is  sought  to  have  the 
bridge  constructed  upon  the  offer  of  each 
,of  thie  two  townships  to  i)ay  less  than  the 
part  required  by  the  statute  to  be  paid  by 
them,,  bie^use  an  incorporated  town  offers, 
also,  to  .{wy. a. part 

.'i'lt  is  a  settled  rule  that  the  grant  of  pow- 
,ei[;|i.,  to  .bqf,rdB  of  county  commissioners  must 
be  strictly  .construed,  because,  when  acting 
.^nder  special  authority  they  must  act  strict- 
ly on  the, conditions  under,  which  the  author- 
ity is.  given;    that  they  ca^  e^^erclse  only 
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Mich.powecs  as  are  spAlflcally  granted,  -on 
as  are  incidentally  necessary  for  the  purpose 
of  carrying  Into  effect  auch  powers;  and, 
wliere  the  law  pEescrlbes  tbe  mode  wb-icb 
they  must  pursue  in  the  exercite  of  siicti 
powers,  It,  as  a  rule,  excludes  all  other 
modes  of  procedure."  Allen  et  al.  r.  Board 
of  County  Conublssidners  of  Pittsburg  Coun- 
ty, 28  OM.  778,  lia  Paa  175. 

At  the  same  term  of  the'  Legislature  at 
which  the  act  of  1903,  heretofore  construed, 
was  enacted,  «nd  Just  six  days  thereafter) 
there  was  enacted  and  approved  an  act  of 
the  Legislature  entitled  "An  act  relatilig  to 
roads  and  bridges,  etc."  Chapter  29v  Sees. 
Laws  1903,  p.  236.  Section  3  of  that  aet 
reads  as  follows:  "Tbe  board  of  county 
commissioners  in  each  county  shall  have 
sole  control  of  all  bridges,  more  than  twenty 
feet  long,  and  shall  contract  for  tbe  ejec- 
tion and  maintenance  of  the  same  'as  Iiere- 
inafter  provided.  The  board  of  county  com- 
missioners may  in  their  discretion  enter  into 
an  agreement  with  any  township  board  with- 
in said  county  whereby  money  may  be  ap- 
propriated from  the  county  road  and  bridge 
fund  for  the  purpose  of  constructing  of  im- 
proving any  road  or  bridge  In  said  township; 
or  on  any  boundary  line  of  said  township. 
Any  Incorporated  «dty  or  town  may ,  appro- 
priate fnnds  to  aid  tiie  township  or  county 
in  the  construction  or  improvement  of  any 
road  or  bridge  in  such  county." 

There  Is  nothing,  however,  in  this  section 
that  conflicts  with  the  provisions  of  the  act 
of  the  same  Legislatarie,  heretofore  conr 
Btrued,  and  as  amended  by  the  act  of  1905. 
The  foregoing  Sfectlon  of  tbe  statute  confers 
upon  tile  board  of  county  conuulsslcMiers  of 
each  oouaty  sole,  control  of  all  bridges  more 
than  20  feet  long,  and  iwwer  to  contract  for 
ttie  drectlon  and  maintenance  thereof.  Tbe 
aet  of  March  11,  1903,  as  originally  enact- 
ed, or  as  amended,  does  not  take  away  from 
the  board  of  county  commissioners  control 
of  any  br^ge  whatever,  .nor  deny.it  the 
right  to  contract  for  the  erection  thereof, 
nor  release  it  from  the  maintenance  of  same. 
Said  act  attempt^  only  to  prescribe  the  pro- 
cedure by  wliich  certain  bridges  may  t>e  con- 
structed; and  section- 3  thereof,  Just  quoted 
above,  does  not  authorize  tbe  board  of  coi^- 
ty  commissioners  to  make  any  contract,  witb 
any  incorporated  city  or  town  for  the  con- 
struction of  any.  bridge.  The  sole  power 
«»nferred  upon  it,  relative  to  the  construc- 
tion of  bridges  Jointly ,  with  any  other  au- 
thority, Is  that  tbe  commissioners  "may  in 
their  discretion  enter  into  an  agreement  with 
any  township  board  within  said  county. 
*  *  •  "  .  Jncorpora,ted  cities  and  towns  are 
authorized  to  aid  any  township- of  a  county 
in  the  construction, ot,  any  bridge  or  road 
by  appropriating  fuqds  for  that  purpose; 
tliat  is,  in  order  to  Induce  the  county  to  .con- 
struct or  repair  bridges  or  roads,. or  to  Inr 


duce  a  township  to  do  so  (either  alone  or 
upon,  aj^eement  between  the  board  of  coun- 
ty commissioners  and  a  township  board),  an 
incorporated  city  or  town  may  donate  to  the 
county  or  townsbip  any  fund  to  aid  in  its 
bearing,  its  portion  of  the  expense  of  such 
improvement.  But  the  agreement  for  the 
construction  of  a  bridge,  either  in  a  town- 
ship, or  on  any  boundary  line  thereof,  must 
be  between  the  board  of-  County  commission- 
ers and  the  township.  ' ' 

[3]  Defendants  urge  that  plaintiff's  action 
for  an  injunction  will  not  He,  because  he 
has  a  speedy  and  adequate  remedy  at. law 
by  an  appeal  from  the  action,  of  the  l^ard 
of  county  commissioners  to  tbe  district  courti 
In  support  of  their  contention  that  plalntlft 
has  such  right  of  appeal,/ defendant^  cite 
and  rely  upon  section  1690,  Comp.  Laws 
1909,  as  construed  in  Smith  et  aLv,' Board 
of  County  Commissioners  of  Rogers  County, 
26;  Okl.  819,  110  Pac.  669.  The  decision  in 
the  last-mentioned  case  was  made  by  this 
court  without  considering,  and  without  hav- 
ing our  attention  called  to,  Qummings  v. 
Bd.  of  County  Commissioners  of  ^oble  Coun- 
ty, 13  Okl.  21,  73  Pac.  288,  with  which  it 
seems  to  be  in  some  respects  In  conflict; 
but,  if  we  assume  in  the  present  case  that 
plaintiff  has  the  right  of  appeal,  still  he  may 
maintain  this  action.  The  board  of  county 
commissioners,  for  the  reasons  already  stait- 
ed,  in  contracting  fbr  the  construction  of  tbe 
bridge,  has  acted  without  authority,  and  its 
act  in  attempting  to  .carry  out  this  contract, 
and  to  levy  a  tax  for  that  purpose  upon  tbe 
taxpayers  of  the  county,  is  Illegal  and  void; 
and  it  may  be  restrained  from  carrying  out 
this  void  contract  by  an  injunction,  without 
resort  to  the  remedy  of  appeal.  Harney  V. 
Indianapolis,  Crawfordsvllle  &  Danville  E. 
U.  Co.  et  al.,  32  Ind.  .244;  Fremont  County 
V.  Brandon,  6  Idaho,  482,  66  Pac.  264 ;  Dunf 
bap  V.  Bd.  Com'rs  '  of  Canyon  County,  5 
Idaho,  407,  49  Pac.  409.;  Pones  Bros.  Hdw. 
Co.  y.  %b  et  al.,  54  Ark.  645,  17  S.  W.  7,  l^ 
L.  R.  A.  353.  And  plaintiff,  being  a  resi- 
dent taxpayer,  may  ii^voke  tbe  aid  of  a 
court,  of  eq.uity  to  prevent  the  illegal  crea- 
tion of  the  debt  for  tbe  construction  of  the 
bridge,  and  o>f  the  illegal  disposition  of  tb^ 
money  in  the  payment  of  such  deiit.  Han- 
nan  v.  Bd.  of  Education  of  City  of  Lawton 
et  al,  25  Okl,  372,  107  Pac.  646.  30.  L..  R.,A, 
CN.  S.)  214 :  City  oil  El  Reno  et,  al.  v.  Clev^ 
Iand-Trlnlda4  Paving  Co.,  25  (ikl.  64S,  107 
Pac.  163,  27  t-  R.  A.  (N.  S.)  650;  .Bowles  y. 
Neejy  ,et  al.,  26  Okl.  .556,  115  Pac.  344. 
.  It  follows  that  tbe  Judgment  of  the  trial 
court  must  be  reversed  and  tbe  cause  rer 
Vianded,  with  instructions  to  prqceed  in  ac- 
cordance with  tbe  views  expressed  In  tlii^ 
.opinion.  ^., 

TURNER,  C.„J.,  and  WILLIAMS,  KANE, 
and  DVN>{,  «|j>>.c«pcur< 
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HENDERSON-STUBGB8  PIANO  CO.  ▼. 

SMITH,  Sheriff. 
(•Sapreme  Court  of  Oklahoma.    July  23,  1912.) 

(Byttdlm'i  ly  the  Court.) 

Shebiffs  and  Constables  ({  125*)— liiABiL- 

ITT— Amebceme  NT. 

Section  B»97,  Comp.  Lawa  1909,  which 
proiddeB  'for  :the  amercement  of  sheriffs,  is  im- 
perative in  its  terms,  and  grants  no  discretion 
to  the  court.  When  a  sheriff  fails  to, make  re- 
turn of  a  writ  of  execution  as  required  by  stat- 
ute, it  is  the  duty  of  the  court  to  amerce  him, 
whether  hia  omission  results  from  willful  wrong 
or  mere  neglect,  and  whether  such  omission 
has  resulted  in  actual  injury  or  not. 

[Ed.  Note.— For  other  cases,  see  Sheriffs  and 
Constables,  Cent.  Dig.  {§  237-25S,  330-337'; 
Deo,  Dig.  i  125.»]  r       . 

Error  ttom  ijlstrict  Court,  Pontotoe  Ctfun- 
ty;   A.  T.  West,  Judge.  •' 

'  Motion  by  the'  Hendfersoii-Sttirges  Piano 
Oompany  to  amerce  T.  J.  Smith,  Sheriff  of 
Pontotoc  County,  for  !fallure  to  make  diie  re^ 
tnm  of  an  execution.  From  ah  order  fleiiy'- 
Ing  the  motlod;  the  piano  company  brings  er- 
ror.   Reversed,  with  dlrertlons. 

Thomas  P.  Holi,  of  Ada,  for  plaintiff  1q 
error.        ..,...' 

UAYKS,  3,  On  the  24th  day  of  June, 
1909,  plaintiff  in  error  obtained  a  judgment 
In  the  district  court,  of  Pontotoc  county,  in 
an  ^ctlon  then  pending  in  said  court,  enti- 
tled "Henderson-Stupes  Piano  Company  v. 
L.  W.  Simpson  and  J.  W.  Bolen."  A  taction 
to  vacate  sai'd  Judgment  was  thereafter  filed 
by,. defendants,  which'  was  overi;uled  by  the 
court.  In  the  Interim  an  execution  had  been 
issued,  directed  to  defendant  in  error  as 
sheriff  of  said  county^  \?hlch  execution  was 
returned,  "Nothing  done."  On  November  18, 
1909,  an  alias  execution  was  issued,  directed 
to  defendant  in  errot^  commanding  him  to 
fake  such  ^pods '  and  chattels  of  the  said 
debtors  necessary  'to  pay  the  sum  specified 
In  said  judgpient  and  9  per  cent  Interest 
from  the  date  of  the  rendition  of  the  judg- 
ment, and  further  commanding  defendant  Ift 
error  to  make  due  return  of'  said  writ  Into 
court  within  60  days,  as  required  by  law. 
Defendant  in  error  failed  to  execute  said 
writ  and  return  same  Into  court  within  said 
60  days  from  date  thereof.  Fifty-eight  days 
after  the  return  day  of  said  writ,  the  same 
Was  returned  into  court;  but  prior  there- 
to, on.  the  Sd  day  of  March,  19iO,  plaintiff  in 
error  began  this  action  In  the  court  below 
by  filing  his  motion  to  amerce  defendant  In 
error  for  the  amount  of  said  judgment,  with 
10  per  cent,  additional  for  failure  td  idAke 
due  return  of  said  execution  within  00  days, 
as  required  by  statute.  Notice  of  this  mo- 
tion, as  required  by  statute,  was  served  up- 
on defendant  in  error.  Defendant  filed  no 
answer;  and,  so  far  as  the  record  discloses, 
madie  no  defense  to  the  proceeding.  There- 
after, on  the  26th  day  of  March,  1910,  the 


court  overruled  siald  motion  to  amerce,  and 
rendered  judgment  In  favor  of  defendant  in 
error.  :  It  is  from  the  action  of  the  court  in 
overruling  said  motion  of  amercement  that 
this  appeal  is  prosecuted. 

Section  5994,  Oomp.  Laws  1909,  makes  it 
the  duty  of  the  sheriff,  or  other  officer  to 
whom  a  writ  of  execution  has  been  issued 
to  return  such  writ  intb  court  within  00 
days  from  the  date  of  the  Issuance  of  same. 

Section  5997,  Id.,  pr(t^vldes  in  part  as  fol- 
lows: "If  any  sheriff  or  other  officer  •  •  • 
shall  neglect  to  return  any  ■writ  of  execn- 
tinn  to  the  proper  court  on  or  before  the  ce- 
torn  day  thereof,  •  •  •  such  sheriff  or 
0!ther  officer  shall  on  motion  in  court  and 
two  days'  notice  thereof.  In  writing,  be 
amerced  in  the  amount  of  said  debt,  damag- 
es, and  costSi  with  ten  per  cent,  thereon  to 
and  'for  the  use  of  said  plaintiff  or  defend- 
ant, as  the  case  may  be." 

'Tile  foregoing  statutes  were  adopted  from 
the  state  of  Kansas  Into  this  jurisdiction. 
In  Bobd  V.  Weber,  17  Kan.  410,  they  were 
construed  by  the  Supreme  Court  of  that  state 
as  follows:  "If  we  give  to  this  language  [re- 
ferring to  the  language  of  the  above  statute] 
its  ordinary  meaning,  there  can  be  but  one 
conclusion.'  It  is  not  that  he  may  be  amerc- 
ed, but  that  he  «ftoM  be.  The  duty  of  re- 
turning the  execution  within  60  days  is  ex- 
pressly cast  upon  hltnt  and  a  failure  to  per- 
form that  duty  as  expressly  subjects  hiin  to 
amercement.  The  terms  of  the  statute  im- 
ply no' discretion.  The  coffimand  Is  positive 
and  peremptory.  The  amercement  is  not  in 
compensation,  and  to  be  'measured  by  tiie 
extent  of  the  -injury,  but  a  penalty  for  neg- 
lect of  duty,  and  of  definite  and  fixed 
amount."  See,  also,  Smith  v.  Martin,  20  Kan. 
872.  ' 

The  sheriff,  by  failure  to  return '  said  exe- 
cotlon  within  the  time'  required  by  law, 
brought  himself  clearly  within  the  terms  of 
the  statute,  and  subjected  himself  to  be 
amerced  therefor.  Duncan  v.  Drakely,  10 
Ohio,  4B;   Moore  t.  McCUef,  1«  Ohio  St  60. 

No  brief  has  been  filed  in  this  court  by 
defendant  In  error;  and  under  numerous  de- 
dslonff  of  this  court  among  which  are  th^ 
following:  S.  F.  Sharplelgh  Hdw.  Co.  v. 
PrItchard,  25  OH.  808,  108  Pac.  360;  School 
District  No.  39,  Pottawatomie  County  V. 
Shelton,  26  Okl.  229,  109  Pat  67,  138  Am. 
St  Sep.  962;  Butler  v.  Stlnson,  108  Pac. 
1108;  Butler  v.  McSpadden,  25  Okl.  485,  lOT 
Pac.  ITO;  Ellis  v.  Outer,  26  Okl.  489,  10« 
Pac.  957 — the  court  is  not  required  to  search 
the  record  to  see  If  there  Is  any  theory  upon 
which  the  judgment  of  the  trial  court  can  be 
sustained;'  but  since  the  stattlte  here  in- 
volved is  of  a  penal  character,  and  great 
strictness  is  required  of  one  who  seeks  to 
avaU  himself  of  the  remedy  it  affords,  we 
have  carefully  examined  the  record  to  ascer- 
tain if  It  presents  any  theory  updri  which 
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Bift  Mdgnf«nt«a<i-  be'mislaiife^  but  h«Te  been) 

unable  to  find  any. 

TUe  Jaflgment  Of  tJie*  trial  fcoTirt  Is  revers- 
ed, with  (Br^ctlon  to  proceed  in  accordance 
wltli  this  opinion. ' ' 

TURNER^  d  'j.,  and  WIM/IAMS  and 
KAHE,  iJ^  lOOBcur.  iptJNJi,  J^  opt  particl- 
patlnit 


04  OU.  lOE) 

I     (^aTBB  T,  ESTEB. 
(Snpreme  Coart  of  Oklahoma.    July  18,  1912.) 

'  {BfUalmi  by  the  Otvir*.) 

1.  Atfeal  and  ilBBOB   (|  IQIQ*)— Bbtiiw— 
Questions  of  Fact.    .     .   , 

Where  a  finding  is  reasonably  supported 
liy  the  evidence,' it  will  not  be  reversed  on  ap- 
peal. 

[Eld.  N6te<T-I''0r.  other  ^aMS,  see  Appeal  and 
Brror^  Cent-  Dig.  SS  8979-^082;    Dec  Dig.  { 

2.  DiVOBCK  '  (I    61*)  —  CrBOtJNDB  — COHDONi- 

noiT. 
Wliere,  after  mistreatment  of  a  Wife  has 
l>een  condoned  by  her,  the  hdsband  is  guilty  of 
similar  mistreatment,  the  condoled  ofiense  is 
reTived. 

[Ed.  ,Kote.r-For  othsr  cases,  see  Divorce, 
Cent.  i:)lg.  {{  1^19Ti  Dec.  Dis-  i  61.*] 

Commissioners'  Opinion,  Division  No.  2. 
Error  from.  District,  Court,  Dewpy  County; 
0.  £.  Brown^  Judge.  .        ' 

Acdon  by  Bebeeea:  X  Estto  against  'W11- 
llam  G.  Estea  Judgment  for  plaintiff,  and 
defendant.brfn^.errpri.    Affl;;med. 

Adams  &  Smith,  of  Taloga,  for  plaintiff 
tn  error.'  SIcKok  A  Myers,  of  Taloga,  for 
defendant  In  error. 

BOSSEB,,  C,  This.la  a-snltfor  divorce 
brought  by  Rebecca  J.  Es'tee  'against  W11-, 
11am  G.  Estee.lq  th.e,.distrtct  <K)UEt  of  P^wey 
county,  pk^. '  Bo^ ,  these  parties  had  baen 
married  before,  .,ai|d<.were  middle-aged  or 
past,  with  children  by  former  marriages, 
some  of  Whom  were  grown.  The  grounds 
for  divorce,  as  alleged  in  the  petition,  were 
that  the  defendant  had  been  guUty  of  ex- 
treme cruelty,  by  stnuing,  beating,  and  chok- 
ing the  plaintiff,  upon  different  occasions. 
At  the  close  of  the  testimony,  the  court 
found  that  the  alIe;gationa,,ln  the  petition 
were'  noi  proven,  and  refused  to  grant  the 
divorce,  but  made  an  order  requiring  the  de- 
fendant to  pay  plaintiff  alimony  In  the  sum 
of  .|2Q  per,  montl^  and. $1^.50  attorney's  fee. 
On  the  next  da^  after  |;l;e  hearing,  the  plain- 
tiff asked  ieaye,  to  amend  her  petition  so  as 
to  allege,  th^t  the.  defendant,  ^t  various  times 
Wlille  plaintiff  and  defendant  Were  living  to- 
gether, falsely,  accused  plaintiff  of  thfj  lar- 
ceny of  |60  belonging  to  defendant*  thereby 
causing  her  great  humiliation  and.  distress 
and  mental  pain  and  distress  of  mind.  The 
court  permitted  the  amendment  tp  be  made, 
and  thereupon  set  asld,e  the.  decree  refusing 
the  divorce,  and  entiired  a  decree  of  divorce 


■inia'rtfr  of  platotWj'anftTenAnrcd'JMgmeat 
that  the  "defendant  ^y-  plalAtiff  the  stun  ol 
!J^  0,9  alimony.  '  ; 

'  The  defendant  aastgnaiseveral.enoES,  \t^ 
only  argues, ^two:  First  XUat  there.  Was 
not' sufficient  testintony  to  justify  thtf  flndtnjg 
that  the  defendant  had  accused  plaintiff  df 
.tteflllng  the  'm<»is}c,'  hS'  aJlegA  Ib  th^vtindnd- 
ed  petition.  Second.  That  ttui  pIaintIV"CO'A- 
-dondd  wibatever  nHsctondnot '  the  .  defendant 
had '.been  guilty  .•(iwlth  refer «ic«i  tdtke^o- 
coaatlon  conomiiBg  the  money. 

[1]  The  evidence  that>th»  flcfenOant  ac- 
cused plaintiff  of  stealing  the  moneyr  is  not 
very  strong.  It  ikowbere  appears  that  he 
made  the  dlrecf  accusation.  .  The  evidenc^, 
however,  is  capable  of  the  construction  that 
the  defendant  Insinuated  that  plaintiff  had 
stolen  the  money;  and  It  jshows  .clearly  that 
after  he  knew  the  plaintiff  considered  that 
bis,  references  to  the  money  were  an  Insinu- 
ation that  she  bad  stolen  the  money  be  con- 
tinued to  talk  about  It  up  until  their  final 
separation.  The  trial. court  heard  the  par- 
ties testify,  and  the  rule  that  the  finding  of 
a  trial  court  is  entitled  to  more  weight^  be- 
cause of  the  fact  that  he  has  had  an  oppor- 
tunity to  observe  the  witnesses,  is  particular- 
ly applicable  in  a  divorce  case,.'  A  man  of 
experience  can  readily  determine  from  the 
deineahor.of  the  parties  In  a  divorce  case, 
almost,  without  regard  ..to'^^.thelr  testimony, 
wbicli  Is  to  blame  for  the  trouble  between 
t^eijp.. '  .The  evidence 'is  reasonably  sufDcient 
to  support  the  decree;,  and  \i  will  iiot  be  dis- 
turbed..   '  ,.,, 

ii\  The  evidence  shojws  that  after  the 
tronbie  had  first  arisen 'between  the  itartte^, 
.With  reference  to  the  money,  that  they  sep- 
arated, and  that  afterwards, 'upon  the  solici- 
tation of  defendant,  plaintiff  went  back  to 
live. with  hint.  This  was  a  condonation  of 
past  ill  treatment,  and.  If  the  defendant  had 
cOnductpd  himself  properly  toward  his  wife 
fTotn  that  time  oh,  She  coul4  not  have  fieep. 
heard  to  allege,  as,  a  ground  f or' divor,<:e,  any 
of  his  previous  misconduct;  but' When  he 
again  made  the  insinuations  complained  of, 
and  ;wti8  guilty  of  other  misc6ndu<!t  and 
mistreatment,  he  revived  the  condoned  of- 
fense; and  the  court  did  not  ferr  in  hearing 
air  the  testimony  as  to 'his  mistreatment  of 
her  during  their  married  UfQ. '  14  Cyc.  641- 
843.  — 

.  Tli9.  Judgment  slio^ld  be.a^rn^ed. 

PBr  CURIAlkt:    Adopted  In  wfaohk'      *■ 

.  (W  .Okl.  |HT) 

ANDER^N  et  a.  T.  MfJ^IAHAN  etal. 
<  Supreme  Court  of  Oklahoma.    Jaly  23,  1912.) 

(BvtlatMt  by  th«  Court.i 
Aptkal  Awn  Ebbob  (|  430*)— TncB  fob  Tav 

mo  PROCEEDINQB— SEKVICK  Ot  SulCMONS.. 

.A  petition  in  error  will  be  dismissed  on 
motion,  eren  though  the  same  is  filed  In  this 
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court  wfthla  tka  yetr  ■nbirad  mdar  the  stat- 
vte,  where  no  wsWer  of  iHoance  and  eerrice 
of  ■ummona  is  had,  and  no  precipe  for  Mine 
filed,  and  no  ■ammong  is  isaoed  or  ceneral  ap- 
pearance made  within  such  time. 

fEd.  Note. — For  other  casea,  see  Appeal  and 
Brror,  Cent.  Dig.  f|  2173,  2174;  Dec.  Dig.  i 
430.*] 

Enov  from  Jackaon  County  Coort;  B.  N. 
Woodson,  jDdge. 

Action  between  Nell  P.  Anderson  and  otb- 
ets  and  B:  W.  McMahan  and  others.  From 
the  Judgment,  Anderson  nnd  others  bring  er- 
xor..  Writ  of  error  dismissed. 

XL  E.  Qtire,  of  Altus,  for  plalntifts  In  er- 
ror. P.  K.  Morrill  and  T.  H.  Robinson,  both 
Of  Altus,  for  defoddants  in  error. 

HAYBS,  J.  The  Jndgment  from  wbich 
this  proceeding  In '  error  Is  prosecuted  was 
rendered  by  the  trial  court  on  the  25tb  day 
of  Februai?,  1911,  and  the  motion  for  a 
new  trial  was  orerruled  on  the  5th  day  of 
April,  1911.  The  petition  In  error  and  case- 
made  were  filed  In  this  court  on  the  3d  day 
of  April,  1912;  but  no  prtedpe  for  summons 
In  error  was  filed,  no  summons  In  error  Is- 
sued, and'  no  entry  of  general  appearance 
of  defendants  in  error  was  made  before  the 
expiration  of  one  year  from  the  order  over- 
ruUng  the  motion  for  a  new  trial.  No  sum- 
mons in  error  has  ever  been  Issued  or  served. 
On  the  8th  day  of  April,  1912,  there  was 
filed  in  this  court  a  waiver  of  Issuance  and 
service  of  summons  in  error,  signed  by  de- 
fendants in  error.  Under  numerous  decisions 
by  this  court  that  a  petition  in  error  will  be 
dismissed,  although  filed  within  the  year 
allowed  by  statute,  if  summons  is  not  is-' 
sued  or  waived,  or  a  praecipe  filed  therefor, 
or  general  appearance  made  by  the  defend- 
ant in  error  within  one  year,  this  proceed- 
ing in  error  must  be  dismissed  for  want  of 
jurisdiction.  Hudson  t.  Lapsley  et  aL,  29 
OkL  681,  119  Pac.  125;  Manes  v.  Boss,  28 
Okl.  489,  114  Paa  698;  Coleman  t.  Eaton, 
26  CMtL  858,  110  Pac.  672;  Watson  v.  Eeln 
et  al.,  26  Okl.  47,  108  Pac.  897;  Court  of 
Honor  ▼.  Wallace  et  al.,  23  Okl.  734, 102  Pac. 
111.  After  the  year  allowed  by  statute  for 
commencement  of  the  proceeding  in  error  in 
this  court  expires,  parties  cannot  by  agree- 
ment confer  Jurisdiction  upon  the  court. 

The  motion  to  dismiss  is  sustained. 

TUBKER,  O.  X,  and  KANE  and  DUNN, 
JJ.,  coBcnr/  WILI<IAMS,  J.,  absent^  and  not 
participating. 

m  Okl.  SM) 

SMITH,  VoOAN  ft  CO.  T.  BICE. 
(Snpreme  Court  of  Oklahoma.    July  1,  1912.) 

(Syllahut  by  the  Court.) 
L  Chattkc  Mobtqaoks  (I  129*)— Cowstbtjo- 

HON — IflKH. 

In  Oklahoma  a  chattel  mortgage  creates  a 
lien  on  the  mortgaged  property  in  laTor  of  the 


mortgatee,  and  does  net  eonrey  the  tills  to 
the  property. 

[Ed.  Note.— For  other  cases,  see  Chattel 
Mortgagea,  Cent  Dig.  |  216;  Dec  Dig.  {  129.*J 

2.  Chattel  Mobtoaoes  (|  239*)— Tendxb  or 
Paticbnt— SumCIBNCT. 

An  unconditional  tender  of  the  amount  of 
the  debt  secured  bv  the  mortgage,  though  aft- 
er the  date  it  fell  due,  discharges  the  mort- 
gage lien,  whether  the  tender  is  kept  good  and 
the  money  paid  into  court  or  not 

[EM.  Note.— For  other  cases,  see  Chattel 
Mortgages,  Cent.  Dig.  {  602;  Dec.  Dig.  {  238.*] 

3.  CnATTEL  Mobtoaoes  (f  237*)— Tbitdkr  of 
Payment— ScFFiciENOT. 

Where  the  mortgagor  offered  the  money 
in  payment  of  the  mortgage,  without  requiring 
the  mortgagee  to  do  anything  except  take  it,  the 
tender  was  not  rendered  conditional  by  the 
statement  of  the  mortgagor  that  when  he  paid 
it  he  intended  to  sue  the  mortgagee  for  dam- 
ages. 

[Ed.  Note.— For  other  casea,  aee  Chattel 
Mortgagea,  Cent  Dig.  U  601,  502;  Dec.  Dig.  { 

4.  Tbial  (I  252*)— iNSTBVOnoHS— Affuca- 
BILIT7  TO  Evidence. 

It  ia  not  error  to  refnae  a  requeated  in- 
struction to  the  effect  that,  if  the  mortgagor 
demanded  a  receipt,  the  tender  was  not  un- 
conditional, where  the  e'^dence  showa  that  the 
mortgagor  asked  for  his  note  and  mortgage, 
but  did  not  make  their  dellTery  to  him  a  con- 
dition of  the  payment,  and  the  undisputed  evi- 
dence is  that  the  mortgagee  refused  the  tender, 
because  the  mortgagor  threatened  to  sue  for 
damages  as  soon  as  he  had  paid  the  debt 

[Ed.  Note.— For  other  eases,  see  Trial.  Cent 
Dig.  U  696-612;  Dec.  Dig.  |  262.*]  ^ 

Commissioners' Opinion,  Department  No.  2. 
Error  from  Comanche  County  Court;  James 
H.  Wolverton,  Judge. 

Action  by  Smith,  Wogan.  ft  Co.  against  J. 
Il  Bice.  Judgment  for  defendant,  and  plain- 
tiff brings  error.    Affirmed. 

W.  E.  Earl,  of  Lawton,  for  plaintiff  In  error. 

R0SSE31,  a  This  was  a  replevin  action 
by  Smith,  Wogan  ft  Co.  against  J.  L.  Bice, 
brought  originally  In  the  Justice  of  the  peace 
court  of  the  city  of  Lawton,  to  take  posses- 
sion of  certain  personal  property  by  virtue  of 
a  chattel  mortgage  executed  by  the  defend- 
ant The  case  was  appealed  to  the  county 
court,  and  Judgment  was  there  rendered  for 
defendant  This  appeal  was  taken  from  that 
Judgment 

The  execution  of  the  mortgage,  by  virtue 
of  which  plaintiff  claims  possession,  was 
admitted;  and  it  was  also  admitted  that  the 
note  had  not  been  paid.  The  defense  was 
that  the  defendant,  prior  to  the  bringing  of 
the  suit,  tendered  plaintiff  the  amount  due 
on  the  note  the  mortgage  was  given  to  se- 
cure. The  Jul7  found  there  bad  been  a 
tender. 

The  evidence,  as  It  appears  In  the  case- 
made,  shows  that,  prior  to  the  bringing  of 
the  suit,  defendant  tendered  plaintiff  the 
amount  due'  on  the  note.  The  defendant 
had  been  arrested  on  complaint  of  plaintiff's 
managing  officer  upon  a  charge  of  disposing 
of  mortgaged  property;  and  Mr.  Wogan,  who 
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represented  the  plaintlfl  fai^tbe  matter,  tes- 
tified that  defendant  told  Utn  at' the  time 
of  the  tender  that  when  he  paid  him  he  In*: 
tended  to  proeecute  platrttlff  for'  false  Im-  ■• 
prisonment  Mr.  Wogan  then  reftised  to 
take  the  money,  and  thereafter  plaintiff 
brought  this  suit.  Defendant  denied  mak- 
ing any  threat  whatever  at  the  time  of  mak- 
ing the  tender.  After  the  tender  was  're- 
fused, defendant  returned  the  money  which 
be  had  tendered  to  the  person  from  wihom 
he  had  borrowed  it,  and  did  not  keep  the 
tender  good  by  paying  it  into  court 

[1,21  Plaintiff  contends  that  the  tender 
was  not  sufficient  to  discharge  the  lien  of 
the  mortgage,  because  it  was  not  kept  good 
by  paying  or  otTering  to  pay  the  money  Into 
conrt  It  seems  to  be  the  genesal  rule  in 
those  states  where  fk  chattel  mortgage  vests 
title  to  the  mortgaged  chattel  in  the  mort- 
gagee tliat.  In  order  to  avail,  the  tender 
must  be  kept  good.  The  rule  is  otherwise 
as  to  liens.  It  Is  the  rale  that  an  un(]uall- 
fied  and  unconditional  tender  discharges  a 
lien,  whether  the  tender  Is  kept  good  or  not. 
38  Cyc.  163;  Hunt  on  Tender,.  {  378,  and  fol- 
lowing. 

The  reason  for  this  rule  is  well  stated  by 
Judge  Caldwell,  in  the  case  of  Mitchell  v. 
Roberts  (C.  C.)  17  Fed.  776:  "In  the  case 
at  bar,  the  question  is  whether  a  tender  of 
the  debt,  after  its  maturity,  extinguishes 
the  lien  on  personal  property  pledged  to  se- 
cure Its  payment.  Upon  this  question  there 
Is  no  conflict  in  the  authorities.  The  rule 
Is  settled  that  a  tender  of  the  debt,  for 
which  the  property  is  pledged  as  security, 
extinguishes  the  lien,  and  the  pledgor  may 
recover  the  pledge,  or  its  value,  in  any  prop- 
er form  of  action,  without  keeping  the 
tender  good  or  bringing  the  money  into  court, 
because,  like  a  tender  of  the  mortgage  debt 
on  the  law  day,  the  tender  having  once  Op- 
erated to  discharge  the  lien,  it  is  gone  for- 
ever. This  rule  accords  with  Justice  and 
fair  dealing.  It  wpuld  be  an  exceeding  great 
hardship  on  the  debtor  if  the  creditor  had 
the  right  to  refuse  to  accept  payment  of  the 
debt  after  it  was  due,  and  at  the  same  time 
retain  the  debtor's  property  or  a  lien  \ipoa  it 
for  the  debt.  Advantageous  sales  would  be 
prevented,'  collections  delayed,  and  credit 
lost  by  the  inability  of  the  debtor  to  free 
his  property.  In  many  cases  debtors  would 
be  ruined  before  they  could  obtain  relief  by 
the  slow  process  cif  a  bill  in  equity  to  re- 
deem. And  on  a, bill  to  redeem  a  debtor 
Would  have  to  pay  interest  and  costs  down 
to  the  decree,  unless,  he  had  kept  the  tender 
good.  Thus  the  debtor,  in  order  to  protect 
himself  against  Interest  and  costs,  would  be 
deprived  of  both  his  property  and  .the. use 
of  his  money  at  the  pleasure  of  his  cred- 
itor, or  until  the  end  of  a  chancery  suit 
could,  be  reached.  On  the  other  hand,  a  cred: 
iter  who  refuses  to  receive  payment  of  Jils 
debt,  when  lawfully  tendered,  cannot  com- 


plain at  ttie  loss  of  his  aecnrity  for  that 
debt,  'because  It  shall  be  accoonted  tta  ovd 
folly  that  he  refused  the  money  when  a 
lawful  tender  of  it  was  made  unto  him/" 

Under  the  statutes  of  this  state,  a  diattel' 
mortgage  does  not  convey  title  to  tbe  mort- 
gaged property,  but  only  «reates'.«  lien.  SQy- 
der's  Comp.  Laws,  {  4415;  Lltz  v.  Exchange 
Bank,  15  Okl.  6014,  83  t>ac.  '7M>:  Hlxon  <r. 
Hubbell,  4  Okl.  224,  44  £ac.  222. 

In  the  states  where  a  chattel  mortgage 
does  not  vest,  title  in  the  mortgagee,  but  only 
creates  a  lien  in  his'tavor,  the  same  rule  Is 
applied  in  favor  'Of  the  mortgagor  as  in  the 
case  of  liens;  and  it  ia  held  tttat,  when  the 
mortgagor  makes  an  oncoi^tional  tender, 
the  Hen  of  the  mortgage  is  discharged  ua- 
conditlonally,  and  that  the  tender  need  not 
be  kept  good.  Thomas  v.  Seattle  Brewing 
&  M.  Co.,  48  Wash.  960,  94  Pac.  116.  15  L. 
R.  A.  (N.  S.)  1164,  125  Am.  St.  Rep.  945,  15 
Ann.  Cas.  494;  Helphrey  t.  Strobach,  13 
Wash.  128,  42  Pac.  837;  Moore  v.  Norman, 
43  Minn.  429,  45  N.  W.  857,  9  L.  R.  A.  55,  19 
Am.  St  Rep.  247;  Bartel  v.  Lope,  6  Or.  321. 
See  Flanders  y.  Chamberlain,  24  Mich.  305; 
Jones  on  Chattel  Mortgages  (6tb  Ed.)  637; 
Hunt  on  Tender,  {  875. 

It  follows  that  in  this  state  it  Is  not  nec- 
essary to  keep  a  t^der  good  by  paying  the 
money  into  court  to  discharge  a  Hen  of  a 
chattel  mortgage.  This,  of  course,  does  not 
aftect  the  right  of  the  creditor  to  recover  a 
personal  Judgment  The  tender  does  not  dls- 
,charge  the  debt. 

[3]  It  is  urged  that  the  tender  was  not 
unconditional.  The  evidence  of  Mr.  Wogan 
is  that  defendant  told  falm  that  he  was  go- 
ing to  pay  the  debt,  and  when  he  paid  it  he 
intended  to  prosecute  the  plaintiff  for  false 
Imprisonment.  This  was  denied  by  the  de- 
fendant. The  court  instructed  the  Jury  that 
the  tender  must  have  been  of  the  entll'e 
amount,  and  must  have  been  offered  uncotadt- 
tlonally.  As  the  evidence  was  conflicting, 
the  Jury  had  the  right  to  take '  defendant's 
statement  as  to  what  occurred.  But  the 
threat  to  prosecute  was  hot  a  condition  at 
all.  It  was  a  mere  warning  to  plaintiff  as 
to  what  he  might  next  exx>ect  The  plain- 
tiff was  not  required  to  do  anything  except 
take  the  money.  Taking  the  money  would 
not  have  In. any  way  Impaired  any  defense 
to  the  prosecution  the'  plaintiff  .had.  The 
defendant,  If  he  had  a  cause  of  action  against 
the  plaintiff,  could  have  brought  it,  whether 
the  tender  was  accepted  or  not. 

[4]  Plaintiff  claims  error'  in  the  refusal  of 
ilie  court  to  charge  that  if  defendant  de- 
manded a  receipt  .the  tender  was  not  valid. 
There  was  evidence 'that  defendant  testified 
on  the  trial  in  the  Justice  court  that  he  de- 
manded his  note  and  mortgage,  but  he.  de- 
nied this;  and  Wogan  does  not  testlfjf.ttat 
he  made  It  a  condition  of  the  t^d^r  that 
he  receive  his  note  and  mortgage.  Wogan 
made  it  clear  that  he  refused  the  tender. 
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beailnBe  "te  >mi  -tkreftiefled  wltb  ti  mroaecu- 
tloii.  Tb^re  Isno.  evidBnce  that  it  was  a: 
condltibB  at  tbe  tender  tUati  tbe  not*  and 
mortage'  sbould  be  surrendered.  The  court 
dM  not  commit  error  In  reusing  the  lostrttc- 
tion  asked. '      '  -      .-  >. 

Vhe  jttdjgiaeat  ahoNild  be  afBrmed. 

.^ER  CDRIA-M.    Ac><«ted  .in  vbole. 


FERGUSON  y.  JIcK;EE.  . 
($vpr«me  Co.urt  ot  Oklahoma,    July  23, 1Q12.) 
■'  (BifUahu  hp  m  U«urt.) 

Ai'rtiABAifCE  (S  8*)— Redelivbht  Bond— Bf-  ' 

■tmci. 

'  i  Where  property  has  h«ea  taken  under  re- 
plevin, and  defendant  ^jcecutes  ,a '  redelivery 
bond,  conditioned  to  r'etotn  the  {'■'operty  and 
pay  costs'  and  daaageS'  that  ttmy  be  awarded, 
and  the  shjeriff  .retuma  the  pMopeiis.  to  th^  de;- 
fendant,  the  ciTiqS  fi  Buch  bond  is  an  appear- 
ance in  the  actioii  and  a  vaiver  of  any  defect  in 
the  inmrnons.  •    .     ■•  i 

'lEd.  Note.'-^For  other  cb'sea,  see  Appearance, 
Cent  JDig.'Sf  23-41;    Dec  Dig.  §  &*] 

•  Error  ftom  District  Court,  Adair  Coanty; 
John  H.   I'ltchford.-  Judge. 

Action  by  A.  O.  MeKee  against  George 
Ferguson.'  Jiidgment  f6r  felalntllf,  and  de- 
fendant brings  error.    Affirmed.   •  . 

'|Nanc^  &  Priest,  of  Stliwell,  and  Wm.  Cra- 
vens, of  Tahlequab,  for  plaintiff  in  error.  E. 
tf.  Afnpld,  of  Stliwell,  ior ,  defendant  In  er- 
ror. 

HAYES,  J.  This  Is  an  a<^ion  of  replevin, 
begun  in  the  district  court  of  Adair  county, 
by.  defendant  in  error  against  plaintiff  in. 
?r];or  for  the  recovery  of  certain,  personal 
prqi)erty,  and  for  damages  tor  unlawful  de- 
tention ther^f.  The  action  was  begun  In 
that  court  by  defendant  in  error  filing  there- 
in, bis  pelltlo;n,'  alBdavIt  for  re4)levin,  and 
the  bond,,  as  required  by  laW.  Whereupon 
the  clerk  of  the  court  Issued  an  order  of 
delivery  and  a  summons  to  pltiintilf  in  er- 
ror, ^be  order  of  delivery'  and  symmbns 
were  duly  served  on  the  3d  day  of  February, 
1910.  On  the  same  day  plaintiA  in  error  exe- 
cuted a  redelivery  bond,  which  wis  duly  ap- 
proved by  the  sheriff,  ftil'*  t^"®  property  d6- 
iicrlbed.'ln  tbe  redelivery '  bobd  was  returned 
to  plaintiff  lA  error.  JTie  cause  was  tbeire- 
jifter  set  down  for  trial  on  one  of  the  days 
.of  the  next  regular  tetm  of  said  court;  but 
plaintiff  tn'  ei'ror  failed  to  die  iny  answer  or 
ottter  pleading,  and'  judgment  by  default 
was  renderedl  Thereafter  be  filed  a  motion 
to  vacate  the  Judgment,  because  the.  service 
of  s^mmQus  had  upon  iilm  was  void,  by  rear 
son  of  cettain  defects  in  the  summons,  which 
motion  was  by  the  court  overtiiiW. 

tt  is  sought  to  reverte  the  Judgment  bf 
the  trlftl  cqurt  here  upon  the  ground  that  it 
was  witboilt  Jurisdiction  on  account  of  tbe 
defective  service;  btt.  If  it  be  conceded  that 

,  '-  ■' '    ■  •!■     -i  ■ '. L_i ^1.^1 


the.  smnmons  wasriSo  defective  as  to  render., 
tbe  service  voMU  sOU  tbe  trial  court  bad 
Jvirisdictioin  to>renderiJiMigin«nt.  by  default, 
for  the  ^ecutloa  by  plaintiff  In  error  of  the 
redelivery  bond,  conditioned-  ss  the  statute. 
reqnlrea,  constituted  an 'entry  of  i  general  ap- 
pearance In  the  action -and  a  .waiver  of  any 
defects  in  the  sammona. .  Fowler  v.  .Fowler, 
IS.OkL  529,  .82  P*o  923. 

It  follows,  thenefore,  tbat  tbe  judgment  ot 
tbe  trial  court  sbould  be  afDiwied;  and  it  is 
so  ordered. 

.TURNER,  C.  i..  iiid  WILLIAMS),  kANE, 
apd  DUNN,  JJi,  concur.         , 


INTfiRNATiONAT.  itAlSJK  OP  BttI^*OW  y. 

'     BOWSER.        "     ••     ' 
(Supreme  Court  of  Oklahoma.    Jnly'2$,  1912.) 

(BuUabm$  by  th«  Citurt.} 

'Rmnxnv  (|  69*)— PBOCKSDiNOfi^IssirKS  and 

Proof.' 

An  intervener  in  an  action  of  replevin,  in 
his  pl.ea  of  intervention,  alleged  that  be  had,  by 
virtue  of  a  certtun  chattel  mortgage,  a  special 
ownership  in  tbe  property  replevied,  and  pray- 
ed judgment  for  possession  thereof.  At  tbe 
trial  all  the  'evidence  introduced  by  him,  which 
wis  adilrttTed' over  the  objection  of  plaintiff, 
was  to  establish  that  ha  was  .the  absolute  owner 
of  the  property  in  conttpversj.  Heldj  .that  the 
admission  of  such  evidence,  un(},er  the  issues  as 
formed  by  the  pleadings,  was  error. 

[Ed.  Note.— ^For  Other  eaiaes,  see  Replevin. 
Cent  Dig.  f  125?    Dec.  Dig..  {.  69.*) 

■Error  from  Oktnulgee  County  Court;  M. 
M.  Alexander,  Judge.  '  ■  • 

•  Action  by  the, International  Bank  of  Brls- 
t6w  against  Coiindl  Long  hnd  another,  and 
Henry  Bowser  Intervened  Judgment  for  In- 
tervener, and  plaintiff  brings  error.  Bevers-' 
ed  and  remanded;     ''  -'    "    '     • 

Wq).  L.  Cbeatbaiu,  of  Bri^to^,. for.  plaintiff, 
In  er?or.  Eaton,  Beidleman  iickttef,  of  Ok- 
mulgee fpi;,d^ndant  In  ercoy.        ,.  I 

IttAYES,  X  This  Is  ani  action  111  replevin, 
oomipenced  by  plaintiff  In  error  in  the  court 
bjelow,  hereinafter  called  plaintiff,  to  recover 
possession  of  two '  mules,  In  which  plaintiff 
ailege.9  a  sjieclal  ownership  by  virtue  of  a 
chattel  mortgage, executed  by  and  delivered 
to  It  by  ptie  A.  X  White  The  action  was 
originally  instituted  against.  Council  Long 
and  one  Kennedy.  After  the  writ  of  attacb- 
ment  had  been  issued  and  bad  been  served, 
and  the  property  delivered  to '  plaintiff,  de- 
fendant in  error  filed  a. plea  of  Intervention, 
in .  which  be  alleges  a  special  ownership  in 
the  property  atad  right  to  possession  .thereof 
by  virtue  of  a  certain  inortgage,  'executed  by 
said  A.  A.  White  to  the  First  National  Bank 
of  Beggs,  which  defendant  In  error  alleges 
has  been  assigned  to  hlin.'  Uimn  the  trial  of 
the  cause  to  a  Jury,  verdict  and  Judgment 
was '  rendered  In  favor  of  defendant  in  er> 
rot.    ' 


•For  oth«r  cmm  m*  lame  topic  and  McUon  NUMBBR  la  Dec.  Dig.  A  Am.  Dig.  Key-No.  SeriM  A  Rop'r  Indesaa 
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jAf,  tjti«  trial, -over  the  objection  of  plaintiff, 
defendant  in  error,  the 'Interyener,  was  per^ 
mitt^  to  Introduce  evidence  tending  to  show 
that  tie  was  the  absolute  owner  of  the  prop- 
erty in  controversy,  and  that  he  had  pur- 
chased the  property  from  said  A.  A.  White; 
and  Instractiona  were  given  by  the  court 
upon  this  evIdWee  to  the  effect  that,  if  the 
}nry  found  that,  in  consideration  of  the  pay- 
ment of  the  debt  of  1.  A.  White  to  the  First 
National  Bank  of  Beggs  by  the  intervener, 
tt  waa  agreed  that  the  property  Involved 
should  become  the  property  of  the  interven- 
er, then  the  verdict  should  be  for  the  inter-' 
vener.  The  admission  of  said  evidence  and 
tite  giving  of' said  instructions  constitute'  the 
groonds  of  som«  of  the  errors  assigned  for 
reversal  of  the  cause. 

The  rule  stated  to  '  34  Oyc.  p.  1497,  to: 
"Either  plaintiff  or  defendant  may  Introduce 
evidence  tending  to  show  any  property  in- 
terest froui  whl<^  i.  tight  to  possession  aris- 
es. When  they  have  alleged  ownership  gen- 
erally wittioflt  "Bpeclfying  the  sonrce  of  title; 
or  have  denied  the  'adverse  party's  right  to 
possession;  btit.  Where  they  have  alleged'  a 
particular  Interest  in  the  property,  the'  evi- 
dence admissible  in  their  behalf  must  b6' con- 
fined to  that  which  toids  fi>  establish  the  in* 
tereat  alleged."  :   ■•  .. 

in  UcBCillan'Hdw:  Oo.  v.  HoSS,  24  Okl.  686; 
104  Pac.  348,  it  was' held  that,  when  the  peti- 
tion in' a  replevin  suit  alleges  that  the  plain- 
tiff it  entitled  to  possession  of  certain  per- 
sonal property*  by  reason  of  a  special  inter- 
est thert^;  evldei^ced  by  a  certain  note  ahd 
a'  chattel  moirtgage,  but  the  proof  shall  show 
that  he  lB'«Afitled  t<>  xiosseeslon  thereof,  if 
at  aU,  by  reason  of  a  certain  other  agree' 
ment  with  the  delendant,  and  timely  objec- 
tion la  made  to  Etadi  variance  between  the 
pleadings  and  the  proof.  It  ts  fatal  to  the  re- 
covery of  plaintUf.-- 

Evidence  of  general  ownership  of  ithe 
property  in  controversy  hf  intervener  Was 
not  an  iasue  made  by  the  pleadings  in  tbih 
case;  and  evidence  offered'  to  establish  sneb 
lasae  was  therefore  inadmissible,  and  the 
objections. thereto,  which  were  timely  made, 
should  have  been  Sustained. 

Other  aaslgnmenta  «if  error  are  set  out  In 
plaintiff's  brief,  some  dt  which  mfty  have 
wait;  bnt  there  has  not  been.'sufflclent  com- 
pliance with  rule  26  of  this  «ourt  (95  Pac. 
tlliy  to  enititle  him  to  a  consideration  of 
same.  This  mle  requires  that  the  bri^  shall 
dot  only  contain  the  specifications  of  error 
oomitelned  of,  separately  set  forth  and  nmu- 
beied,  but  that  the  argument  and  authori- 
ties in  support  of  each .  point  relied  upon 
shall  also  be  set  out  la  the.  brief.  The  im- 
mense, amount  of  business  before  this  court 
demanding  early  attention  makes  this  a  salu- 
tary ruljs,  and  the ,  enforcement  of  it  neces- 
sary ;  for,  if  thO'  court  must  be  delayed  to 
look  up  the  apthoritleB  or  brief  the  proposl- 
tioBs  sugsested  by  counsel,  even  though  the 


propositions  be tan41flnor>«B, a gcf»lt anwunt 
of  time  will  nece^rily'be  consumed'  by  the 
court  in  doing, the' work  that  should  be  dona 
b^  counsel,  and .  the  dispatch  of  business  be- 
fore the  court  greatly  retarded. 

For  the  errors  j)ohited  out,  the  Judgment 
of  the  trial  court  Is  reversed  and  the  caus^a 
remanded.    .  ,' 

TUENER,  d.  j.,  and  KANB,  PUNN,  and 
VriLTMkMS,  ^J.,  concur.  . 


ST.  LOTUS  &  S.  F.  R.  CO.  ▼.  lilTTtk  ' 
^Supreme  Court  of  Oklahoma.    July  18,  1914.). 

Ruuwijw  (I  408*)--O»raAa!ioii-^Ipjw«BW  TO 

.   ANIKAIfS. 

Where  the  tiiw  prohibits  domestic  animals 
from  running  at  large,  and  a  mare,  being  at 
large, '- strays  apon the  traeka-ota  railway  cam- 
pan;  at  a  place  it  is  not  required  to  .silence,  ita 
tracks,,  and  is  killed  .by  the  trail), '.It' is 'error 
to  instruct  the  jury  that  the  employes  of -the 
donipany  are '  requiredi  it  tueh  plac^  to  'keeii 
>'a  r  constant  and  careful '  lookout/  for  -  stock 
which  might  be  on  tl^e  ..{rack.V  .The  duty  g( 
the  company,'  onder  such  . circa^stAnces^  ia 
to  exercise  ordiaaiy  cate  faot  tri'  iiqur«  sucli 
animal  after  its  4>veseAce  on  tb«  track  and. ita 
danger  has  been  discovered.         .■ 

[Ed,  Note.— For  other  cases,  see  rRailroads» 
Cent.  Dig.  tf  1400,  1401;   Dei.  Dife.  |  406.'] 

Conunissipners'  Oplnioiik.  Div^on  Noi.  2. 
Error  from  Ik^rahaU  .County  Cpurtj"  J,  W. 
Falkner,  liu^ge. 

Action  by  Samuel  Little  against  the  St.' 
Louis  &  San  Francisco  Railroad  Company. 
Judgment  for'  plaintiff,  and  'defendant  'brings 
error.    Reversed,  and  new  trial  granted. 

W.  F.  Evans,  of  St  Lonls,  and  R.  A.  Elein- 
Bcbmidt,  and  Fred.  E.  Snita,  both  qf  Okla- 
homa City,  for  plaintiff  ,^  «rror.  Summers 
Hardy,  Wm,  M.  Franklin,  F.  B.  Kennamer, 
atia  ChaB.-A.' Cokkley,  all  bf  Itadlll,  for  de- 
fendant in.er:Q9jr< 

Brewer,  C.  in  this  casa  the  plaintiff 
b^ow  sued  the  defendant  for  killing  a  mare 
on  the  28th  day  of  October,  1908,  in  the  town 
of  Kington,  Marshall  county,  OkJ.  The  Jury 
retnrned  a  vprdict  for :  plaintiff,  and'  Judg- 
ment was  entered  thereon,  and  this  appeal  is 
prosecuted  to  Correct  mlleged  errors  occur- 
ring at  the  trial. ,  ..  .     ,  ' 

llarshall  county  is  situated  in., what  was 
formerly  tbe-IadiaB  Territory,  wherein,  .ptlor 
to  the  -erection  of  the  state  of  <%lahoitna> 
there  was  no  law  restraining  domestic  ani- 
mals, ;!roBi  runaain^  at,  "barge.  However,  upon 
coming  ;tato  statehood,  the  herd  iayviin  force. 
in  Oklahoma  Territory  theretofore  was  e^> 
tended  In^^ic^'ln  the  state,  by  the  scb^d^e 
to  the  Qonstitutioft  «nd  the  enabling  act> 
Leflore  v.  Saundersi,^  OkL  301,  103  Pae; 
8j58. 

The.  record  in  this  casia  fails  to.  disclose 
whether  this  law  had  been  suspended  at  the 
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place  aijia  time  of  the  killing  of  tbe  mare. 
If  s.uch.Aj^as  the  case,  It  was'  the  duty  of  the 
plftintltF  below  to  show  the  Isame.  St  L.  & 
8.  F.  Ry.  Co.  V.  Brown,  122  Pac.  136 ;'  M. 
K.  &  T.  Ry.  Co.  V.  Savage,  122  Pac.  656. 

The  court  below  gave,  over  the  objection  of 
the  defendant,  the '  fbllowlng  instruction: 
"That  although  the  mare  was  wrongfully  on 
the  defendant's  track  when  it  received  the 
Injilry  of  which  it  died  and  was  not, seen 
by  the  engineer  In  time  to  avMt  th6  accident,' 
yet  If,  by  the  exercise  of  ordinary  care  and 
watchfulness,  he  might  have  seen  her  In  time 
to  hwn  aiverted.  the  daoger,  the  defendant 
yrim  liable  foj;  tb^  injury  that  resulted  from 
ttie  accident  It  was  certainly  the  duty  of 
the  engineer  In  passtng'  through  the  limits  of 
the  town  et  Kingston  to'  keep  a  eonstaiit  and 
careful  lookout  for  stocic  which  might  be 
on  the  track." 

The  state  of  this  record  considered,  the 
giving  of  this  instruction  was  reversible  er- 
ror ;  and  It  lias  been  so  held  in  A.,  T.  &  S.  F. 
By.  Co.  T.  Davis  'ft  Young,  26  Okl.  369,  106 
Pac.  651;  A.,  T,  te'S.  F.  Ry.  Co.  v.  Ward,  120 
Pac.  982;  St  L.  &  S,  F.  Ry,  Co.  v.  Brown, 
supra;  M.,  K.  &.T.  R.  Co.  v.  Savage,  supra. 
It  is  not  neOessairy  to  discuss  those  cases,  as 
A  reference  to  them  will  show  that  this  case 
Is  covered  by  the  doctrine  they  announce.    . 

However,  as  there  is  evidence  in  this  case 
tmStdent  ta  Justly  U,  the  case  should  be 
teveriied'  and  remanded;  and  ft  .new  tri^I 
granted.  .      , 

PER  CURIAM.    Adopted  in  whole. 


ST^ItB  ex  rel.  HANklNrS,  Co.  Atty.,  r. 
.      HOLT  et  aL  , 

(Supreme  Couyt  of  .Oklaboma.    July  1,  1912.) 

(Byllahu*  tp  the  OoM.) 
Afpkai.  and  Ebbob  ({  327*)— Pabtim— Db- 

FKnuijNTS  IN  ESbbob.  " 

'  The  rule  of  this  court,  requiring  all  par- 
ties who  will  be  affected  by  a  reversal  or  modi- 
fication of  Uie  judgment  appealed  from  to  be 
made  parties  to  the  appeal,  does  not  require 
persona  over  whom  the  lower  court  had  not 
acquired  jurisdiction  by  appearance  or  service 
of  process  to  be  served  with  copy  of  case-made 
or  summons  in  error,  although  such  persons 
may  have  been  named  as  defendants  in  the  pe- 
tition below. 

[Kd.  Note. — ^For  other  cases,  see  Appeal  and 
Beror,  Cent  Dig.  Jj  1795,  1814r-18»),  1822- 
^:   DecDig.l  327.»J 

Commissioners'  Opinion,  Division  No.  2. 
Appeal  from  District  Court  Jackson  Coun- 
ty;  Frank  Matthews,  Judge. 

Action  by  the  State,  on  the  relation  of 
M.  L.  Hankins,  County  Attorney  of  Jackson 
Ooonty,  against  W.  R.  Holt  and  others. 
Judgment  sustaining  a  demurrer  of  defend- 
ant Payne,  and  plaintiff  brlhgs  error.  Mo- 
tion to  dismiss  appeal  denied. 


M.  L.  Hankins,  Co.  Atty.,  of  Altns,  and  J, 
M.  Williams,  for  plaintiff  In  error.  Garreit 
&  Castleman,  of  Altus,  for  defendant  in  er- 
ror. ' 

.'.HARRISON,  C.  This,  was.  an  actioin,  in. 
the  name  of  the  state.  t)y.  tbi^  county  attor- 
ney of  Jackson  county  against  W.  R.  Holt, 
as  principal,  and  &  ^.  Payne,  and  Dt  B. 
Wadp,  as  sureties,  on  a  forfeited  appearance 
bond.  Summons,  was  Issued  to  all  the  paiw 
ties,  but^seryed  upon  S.  J.  Payne  only.  JXei- 
tber  HQlfr  nor  Wade  had  any  service  of  sum- 
mous,  nor  madie  any  appearance  la  the  court 
bripvT'  Payne  appeared  ,  and.  demi^rred  to 
tho  petition ;  for  failure)  to  sJtate  i(  .cause  of 
action,  pointing  out  several  specific  lnHt,«ncies 
wherein  it  was,  def^ivet 

On  September  2,,  1911,  the  demurrer  was 
sustained,  and,  jplaintlff,  .electing  to  stand, 
on  the  petition,  gave  notice  of  appeal;  60 
days  being  given  to  serve  cas^iiaade,  \I>  daya 
for  suggesting  amendments,  and  5  days  for 
settlement  .October  SI,  1911,,  service  of  case- 
9iade  was  made  on  and  accepted  by  defend- 
ant Payne.  DIovembex  8,  1911,  notice  of  set- 
tlement was- served,  on  and  acknowledged  by 
Payne.  .  Nov^nber;  ISth ,  the  case-mad*  was 
settled  and  signed  by  the  Judge.  February. 
29,  1912„  petitlofr  In  error  and  transcript  of 
piooeediogs  were  filed  In  this  court  On 
May. 27,  1912,  S.  J.  Payne,  ithrough.blp  at- 
torneys, Garrett  ft  CasUieman,  filed  a  motion 
to  dismiss  the  appeal,  for;  th«  season  that  no 
service  of  case-made  has  i)een  m«d0  on  ^'■ 
tber  of  the  defendants  W,  B,'.IIolt  or  D.  B, 
Wade,  and  no  summons  In  «tx«x  Issne^.to 
either  of  them.  June  17,,  1912,  l^ave  of,  this 
court  Iiaving  been  obtained,  plaintiff  in  error 
filed  amended.  caaMnade< by  attaching ,  copy 
of  the  summoas  issued  ont.of  .the  court  be- 
low to  the  defendants,  and  on  June  ISth 
fllbd  aoswee  to  .the  mution  to  dismiss. 

It  is.  contended  by  counsel  for  the  defeat 
daUft  in  error  that  the  suit,  being  brought 
against  Holt  Payne,  and  Wade  that  all  were 
parties  In  interest  as  defendants  below,  and 
necessary  parties  to  tl)e  appeal,  and,  as 
Holt  and  Wade  .were  not  served  with  case- 
made  or  with  summons  in  enor,  the  appeal 
should  be'  dismissed.    - 

The  rule  is  well  settled  in  this  court  and, 
in  fact  it  is  almost  a  universal  rule,  "that 
all  parties  Interested  in  or  to  be  affected 
by  the  reversal  or  modification  of  a  judg- 
ment should  be  made  parties  to  an  appeal, 
and  that  they  should  be  so  made  by  the 
method  prescribed  by  statute,  such  as  serv- 
ice of  case-made,  summons  In  error,  or  waiv- 
er of  same."  But,  as  was  said  by  the  Su- 
preme Court  of  Indiana,  In  Robinson  v.  Vaa- 
derburg  County,  87  Ind.  385 :  "'A  party  to 
a  proceeding,*  as  used  in  statutes,  means 
such  persons  only  as  are  parties  In  a  legal 
sense,  and  who  have  been  made  or  have  be- 
come such  In  some  mode  prescribed  or  rec- 
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ogriliea  by  Ikwj^W  tft*6diey  lir«  tnTibi'Ttf 
the' proceetffeg.*"  •  '  '     -•■'••': 

^bstantlikny 'tbe  same'  Is  helS  in  Basket 
T.  Hasseil;  lOT  U.  S.  eOa,  2  Snp.  Ot.'  415,  27 
L.  Ed.  500.  'That  la,  thfey  are  'to  b*  ttade 
"patties  In  Inteffest,"  or  "parties  affeetefl  *y 
the  judgment,"  or  "partfes  botintf  by  ;tKtf 
JtidgBienti"  By'some'le^l  processr  p»feacr!S«a 
by  hiWthroTigli  iirMiAf  the  c&ntt  iequlres  Jn-' 
rlsdietlon;  •  :  ■  '  •   ••  ' 

The  case  of  Ccynnty  Ootnmlssldtiers  kt  al. 
V.  Harvey,  6  Okl:  468,'  4S  Pac.  1066,  Is Ex- 
actly to  potot  on"  the  qhestlon '  Involved  lA' 
the  case  at  tiftr.  In  that  case  certftin  par- 
ties; who  v^re  tiamedas  'defendants  In  the 
court  below,  were  not  .served  with  progress, 
and  tnade  no  appearance  lA  the  case. ;'  liie 
appellant 'oAapi>eaI  did  not  serV«'  tta'e^  ^tttt 
copy  of  case-made,  nor  have  summons'  In 
error'  l^ed  to  the^.  Motion  was  made  by 
defendant  in  errbr  'to  dismiss  the  appeal,  be-' 
cause  they  were  not  mkAe  parties  to  the  ap- 
peal. '  The  motion  was  denied,  on  the  ground 
that  5»Dci  patties,  not  Having  t*en  served 
witll  'summons  below,,  and  having  inade  no 
api>earance  lA  the  proceeding's  beio\f^' '  Were 
not  necessary  parties .  tp  the  api^e^I.  '  'Wtill'e 
th^  record  herein  ftittis  io  show  arij;  service 
of  case-mMde, .  or  serHce  of  Summons  In  er- 
ror, or  walvei?  of  sanie,  by  wblch  dei'end- 
ants  Holt  and  "V^ade  might  be  fiAade  parses 
to  this  appeal,  yet  the'  amended  transcript 
shows,  on  ttie  return  6f  Summons  heloV,  ^bat' 
neither  BAlt  Aor  .Wade  Wfre  served,  with 
summons  In  the  trial  court.  'If  they  were 
not  served,  and  made  no'itiiiwarance  In  the 
court  beloxy,' they  .were'nlpt  parties,  in  a.  le- 
gal sense,' tt>  tfie  pro<*edfngs,  and,  not  being' 
parMeS'  to 'the  proceedings,  thpir  rights  |w^re' 
not  affected  Ibet^by,' although 'they  ,n(ayh^ve, 
been  named  as' ''defendants  in^e  p^tjtioi). 
A  Judgment  against  .them,  under  suet  cir- 
cumstances, w6til(i  have  been ,  a  nullity  for 
want  of  JurlsdictloA  over  the  parties;  and. 
this'  court  has  Ao  Jurlsdlctioa  in  tills  case 
over  parties  over  whpm  tlie  court  below  bad 
no  Jurisdiction.  '  •         •  .    ' 

The  motion  to  dismiss  must  therefore  be 
denied. 

PER  CURIAM.    Adopted  in  \^ole; 


PBOCHNAU  V.  MARTENS. 
(Supreme  Court  of  OkUbema.    July  1,  1912.) 

(SyMahu*  ly  tile  Court.) 

Appsai.    and    Ebkob    (J   629*)— Rbcobds  — 
Tbanscsipt— Effect  of  Defects. 

A   transcript,   which   does  not  coAtiin   a 

copy  of  the  judgment  appealed,  from,  presents 

no  question  for  this  court  to  review,  and  the 

appeal  will  be  dismissed. 
[Ed.  Note. — For  other  cases,  see  Appeal  and 

Error,  Ceat   Dig.   ||  2374,   238i&^28e3;    De'c 

Dig.  i  529.*] 

Commissioners'    Opinion,    Division   No.  2. 
Error  ftom  Dlstriet  Court,  Major  County. 


'  ^ActloA'  by  is;  "B.  Martehd  against  D^' 
Prbchhtiu.  •  Judgment  for  piftlntlfr^  and  de- 
fendant-brings error.    Dismissed. 

,  B.'m.  Bear,  of  Okeene,  tor  plaintiff  Ia  ect, 
ror.  E.  'W.'ISnoddy  of  Alv^i  lor  defendant, 
in  exxqi,,  .    ,.,...'.; 

HAHRISON,' 0. '   TMi  Action  wAs  begun' 
MaylO,  i90»,by  B.  B.  Martens  n^AInst  Dan 
ProWilttiu,  fbrdahjages  In  the' sum  of '$2,000; 
resulting  from  a  drainage  ditch  cut  fr^fh  a 
deep   depression   or   pond  on   tbe   land  of 
Prochn&itt'ad  as  tio  di'aln  the  i^ftter  frdm  said 
pond  onto  plaintiffs  land,  thereby  overflow- 
ing  plaintiffs    land    and    causing    damages 
thereto.     To   plaintiffs   petition^    defendant 
aniv^ered  by  a  generAl  denial.'    Th'^'teciord 
Comes  here  on  a  transcript  certified  to  by  the 
CleOL  of  tbe  district  coiwt;  which  traAscHpt 
contains  plaintiffs  petition,  defendant's  an- 
swer, a  verdict  to  ilavor  of  ,tlie  pliviptiit  for 
the  sum  of  $500,  signed  ^  J.  A.  ^oott,  fore-" 
man,  and  motion  for -A  new  trial' supported 
by  affidavit   of   R.   B.   Detrlck   and   MAi^ . 
Procbnan^  daughter  of  defendant,  and  brief!, 
memorandum  from  tbe.dvll  docket  and  tbe . 
following  certificate:    "Jnne  29,  1910.    CAse 
No.  148.    Martlh  B,  B;,  T.  Prochnai?  D. ,  Stat^ ; 
of  OkJahoA^a,  Maijor  dounty— -ss,:    This  is  t© 
cq^rtify.  that:  the  above .  and  .-iCereepinc  jtenA 
true  and  correct  transcript  of  the  petlffM,'" 
ap(^wer,  verdict,  .and  motion  < for  new,,fW> 
and  correct  cpiJyfrojn  civil  idpfket^  a  trus-) 
♦ad, correct. ttaiacrlpt  of  the,  recojr4  Rj^ow 
to'   the   aboye-eptltled  .  action.    .'Vt'ltnese^my  . 
hand  .and  tl^e  sea^  pf .  my  office  tb^  2^p  ^  ■ 
'oi  June,  1910.    Roy  Davison,  Dist  Ql^t^  taTd 
'Katherlu  De  Tyitt,  Deputy.    Kea^-]",,    .. 

■¥hfe,  and  the  jietltton  in  error,  'coAstfitnte  , 
the'  entire  record  before  u$,    The  caAse'^^as.,' 
briefed  by  both  plalAtlft  and  defendant  Irt'.l 
error.    The  plaintiff  to  error  complains  Ihati ' 
the  petitlpn  of  plaintiff  below  .does  not  sta,t^ 
fa<?t|  snfflcierit  to  ebnStlhite  a  cAAse  of  ac- 
tion;' thAt  the  coutt  ierred  in  rende^toj^'  Judg-  ' 
mpiit 'Against  defendant  beloW,  and  erred  in  .' 
oyernillng  the  motion  for  a  neVr  trial.    The 
record,  however,  does  not  'disclose  what  the  ' 
Judgment  was,  or  whether  there  was  any  ■ 
Judgment.    The  motion  for  a  new  trial  lis  set 
out  in  full  to  the  transcrll)t  before  us,  but  It 
does  not  appear  from  the  transcript 'what  ac- 
tion, or  whether  any  action,  was  taken  by. 
the  court  on  the  motion  .  for  a  new  trial; 
Hence,  as  the  record  contains  no  order  over- 
ruling the  motion  for  a  new  trial,  contains 
no  record  of  the  action  of  the  court  lA  refer- 
ence thereto,  nor  the  Judgment  of  the  court, 
we  have  nothtog  before  us  for  review. 

"A  transcript  of  the  record  Which  fails  to, 
contata  a  copy  of  the  Judgment  or  final  order ' 
of  the  trial  court  from  which  the  appeal  Is 
taken  presents  no  question  to  this  court  for 
re'vlew."  Ford  v.  Mcintosh,  22  Okl.  423,  08 
Pac.  841. 

"A  case-made  which  does  not  contain  a 
copy  Of  any  Judgment  or  final  brder  rendef- 
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ed  %7  4tlie  ^ial  coxaif  and  w^cJ^  &4fi  «f- 
flropajljively  to  ^show  ttuA  any  judgment  pr- 
final  order  was  rendered  by  tbe  trk^l ,  court, 
preaente  nothing  that  may  be  reviewed  by 
the'  Siipreme  <Jonrt."  Oleixtine  V.  Powell,'^ 
Okl.  363,  ioo  Pac.  356.    ' 

There  being  no  copy  of  the  jndgmetit  Cdvd- 
plalned  .oCand;  no  r^cprd  from  whleh'  we 
might  know  what  Judgment  wa^  rendered  by 
tbe.  court  below,  the  appeal  .must  be:idt»<; 

PEB.  CHirBIAJtf.    Adopted  In  wbolfl^...:., 


CaCTX.pF  8iLi.^pi[4P;,v.  .STATE  PTilB.  CO., 

(gvvreiB^  Cqnrt  of  Oklahoma. .  July  £8,  .1912.) 

.        y'  fBvlUituiy  *ft«  Court.)' 
Appbai.  aWd  Ebb'ob  '({  569*)— Recobd— CAJ9E- 

MAbBU^ElTl^MKira.   " 

','  Wher*  no  time  has  been, fixed  eldier  by. or-' ' 
der  of  court  01.  by  notice  given  by  the  partief 
wttbin  the  time  for  Berving  a  case  aiid  suggest:, 
ing  amendments  tliereto  for  settling  a  case,  the 
anttaofity  or  term  of  a  jn^e 'pro  tempore  ceas- 
es Mpon.tbe:  exiiiratioa  ofvtbe  time >  fixed  far 
suggesting,  amenoofents,  aad  a  case-made  fe\~. 
tied  by  bin  aftei:  that  time  is  a  ouUity.       ..    ,  - 

'(ted;  Notte.— 'For  other  cases,  see  Appeal  and 
EvrM,  CenC  T>ig.  ff  2530-2645;    Dec.  Dig.'  { 

-^Irtor  trom  da{)e>rlbr  Ootiirt,  Potft&waioDiiiti 
Obtifi^¥  ^.  H.  Eiinla,  Judge  pro  teni.        ' 

AetlOii 'between  the  City  of  dhawfieb  kn'd 
the 'gtata  Publiaing  Cbilipany'iJid  otbers. 
FroAk  the  Jtidg^ment,  the  City'  brlngk  error. 

Dfemtited.;;    '  ■  /. .  ■         '  ■ 

B,  JB.  Pood,  City  Atty,  arid  W'  M,  Ehigairt,' 
both" oif 'Shawnee,  for  pla^tlfl!  in  errpt.  6., 
B!,_  Blakeney, ,  ot  Mujskogee,  for  defendant^ 
In  error.. :     ,    '  ,  . 

HAT:^S,  J..  This  cause  was  tried  In  ih^ 
court  below  before  a  Judge  prp  tempore,  .whp,:' 
on  the  .29tb  day  of  December,  1910,  OTJ?r- 
ruled  a  motloa  for  ,a  new,  trial  and  made  aui, 
entered  ao  order  extending  the  time  In  which 
plalAtlfC  in  eriror  <;ould  make  and  serve  a 
caj^e-madfr  for  a  period  of  90  days  from  said 
date.  ^wQ  days  tbereaf  ter  the  regular  judge 
of  the  court  also  made  an  order  extending 
the  time  for  making  and  serving  a  casermade 
for  a  period  of  90  ,days  .from  said  date.  Each 
of  said  orders  provided  that  defendant  In.er- 
ro^  should  p&fe  10  days  after  service  of  the 
case-i;nadB  in  .which  to  suggest  amendmenta ;. 
the  ct^^e-'made  to  be  settled  and:  signed  en  5 
days'  notice  l)y.,either  partyi  It  Is  conceded- 
by  '.both  parties  to  this  proceeding  that  ,both 
of  the  orders  .extending  the  time  ..  wHhin 
which  to  «erve  the  case  are  valid,  and  t.t>afc 
th^.,tlme  for-sfich  service  under  the  second 
order  expired  on  December  30,  1910.  On  De- 
cembier  21,  1910,  the  case  was  served  by  plaln- 
titC  in  error  upon  defendant  in  error,  and 
the  time  for  suggesting  amendments  thereto. 


expired  oji|  ^e  3tat  4Nn'Ot^9^  of"90  laontb. 
Oil  the  29th  day  of  December,  1910,  a  .second 
order  was-  granted  by.  the  .regular.  Judge  ez- 
tendjing  the  time  wittiin  .  wUcb  to  serve;  a 
casermade. .  :Thla  orde^  was  made.  After  the 
case  had,  already,  been  served-  Aa  it  is  ad> 
mittedj,  land  correij^ly  .so  ws  th^^k,  by  both. 
Pfirties,  ^t  tbiS:  order,!  doea.  not  affect  the 
question,  pbw  i under  .conidderatioa,  .w«  shall 
not  refer  to  it  again.  No  notice  fixing  a  time 
to  s^tl(  the  case  was  served,  t^r  either  par- 
ty bei^ere  the  expiration  of  the  time  in  which 
tp's^ggest  amendments;  bjut  ther^fter,  upon 
notioe,  the  case,  was  finally  settled  and  signed 
by  tne  judge  p^  tei^Pfore  on  tha  ISth.  day 
of  January.  1911.,         

A- motion  to  disnd'is   the  proceeding  to 
error  lj|i  t^.  court  chelJeages  the  authority : 
©i^jt^  judge.  Pro , tempore  to  sign  and  settle 
the  case  at  ^^  time  he, did. .  It  bas  been. 
of;^^n  determlued  in  tl^ \cow^,that  o'nly  the 
judge  before  w!boin  the  cau^e.,.wa8  tried  has  . 
autljprity  jtp  sign,, and isettle  the  caae..    Upton 
v'  American. Trust  .(?o.,  ,J122  Pac.  159;   Dllg- 
s^aj5iej;,T.,Greiv'^3,Pkl„03^,  7,5  Pac.  1^81. 
Ttiis  .rute  has  been  modified  t)y  a  recent  stat- . 
ut^  fiff  thalt  under  ice^faii^-  qon|tingencle8  ttie  . 
successor,  pt  the  tr^^  Jii^^e^jnay  settle  ,the 
ca9j^;,'.,Dut  the  co^ditl9>i:)a.  upf>p  whiph  that 
autboribr  veats,  in ,  the  .  succeeding  Judge  do 
not  eflst  In  this. case.;  ^e  mot^pp. before  us 
presents  fqr  ,thje  first,  tl.me  tl^e  question  as  to 
wheu  the  authoi:lty,of-^' Jiidge  pro  tempore 
to'slgn^and  settle  a  case  exlsta,  Ah  ibaraett . 
V.  Davis,  2t  6kl.  124,  .111  tac  iw,  th^  cause 
was  tried  befofe  a  regular  judge,  whpse  term 
of  bfl^cft .■was  .caused  tp.  expire. by  a  change 
in  the,  district  which  ^transfetr^  the  county 
in  wblcl^  the.  cause  was  peii^ding-  frpm  the 
district' in  ^hl'ch  it  was  tried  to  another  dis- 
trict,,  and  the  case  went  off  in  this  court  on  . 
a  motion  to  aUmiss,  l>ei:^U8e  the.  term  of  the, 
tria^  Judige  did  lAot  expli;e 'during .the  time 
foi*  making  and  serving  a  case,  nor  pending 
tlie  time  flxbd  for'  {settling'  and  signing  same.  . 
In  that  case  it'  w;ais  held  tliat  tbe  statute 
gives  authorlty'to  tb'e  jtidge'  who. tries  a  case 
to  certify,  sjgn,  and  aettl^  the  same  after 
he'  is''but  of ''ofllce'  o'niy'  when  his  term  of  of- . 
fice  shall  have  expired  or  expires  during  the 
time  fixed.  [fiV/mRk^ig,,  settling,  .'ccc-slgntsg  » 
case;   and,  if  no  time  is  fixed  for  settling 
and  signing  the  same  by  order  of  the  court, 
then  during  the  time  fixed  for  making  and 
serving  tHe' case.'  Th'fe  decision  in 'Burnett 
V.  Davis,,  bupra,  was  based  upoiisectlOB  0070, 
Comp.   liaw^  .1.9QQ  .(flectioA  4742,  Wilson's 
Rev.  8c  Ann.  &t). 

This  court,  following  tbe  Kansas  cases,  has 
seirerai  times  determined  that  a  judge  pro 
tempore  has 'no  power,  after  he  ceases  to  sit 
as  k  court  in'  the  trial  of  a  cause,  to  extend 
the  time  for  making  and  servlpg  a  case-made 
in  an  action  tried  before  him.;  and  that  such 
extension  can  be  granted  only  by  the  regu- 
lar district  .'judge,  ,wto>  Is,-  In  fact,  in  pos- 
session of  the  olfiee.    City  of 'Stu^wnee  v.  Far- 
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ti7  ft  Sftns,  SJCOHi'OOB,  lOl'l'ac.  flK;  Cfts- 
net  v".  •'Woo'fey, 'aS'Gkl.  •45^'<l!f4-l>«r.'''«»i 
The  wflter'  of  thl^  oi*QldH;-yn*otil*<fll6d  by 
the  fotiBei"irled^Icto8  6f  ttlrf'  court  4i&-bf 
the  •Snprein^  •  (jdiirt  <5f  "Katisa*,  fWm' Wtfdi 
state  bm°  stetille  df  i(t'dtei&iiW"'h?is'  been 
adopted,  Is  iff  the  Opbrtoii  tiiat  the  sjoiintoi: 
and  mbre'ij'u^  tule  attd^he'ppe'siirit'orted 
by  the  besfc  ifea'sQii  fs  that  the. power  6t  a 
Judge  pro  WH^rfe,  selected  bi  appplnted  to 
try  a  cans^'lfi' which  the  regular  Jndge  Is 
dlsqiiallfled;  does  not  cease  at  the  end  or  the 
trial,  but  fh&t  liis  jkiwet  coritliiues  with  suf- 
fldentauthorlty  to'  hU^'io'toate  ,'arij['  and 
all  orders  I  ilptessary  for'tb^  Iflntfl  fll^osftlbn 
Of  the  cajise,'  including  diiy.'otdet  that  may 
be  necessary  fpr  lodglifg  th^'  (;k$e  In' 0^6  ap- 
pellate court;  but,' Whatevter  iri^y  pethe  peir- 
son'al  views  of 'the  writer,  tipoii  this  ques- 
tion, the  rule  haci  h^een  too  l9ng  established 
in  this  Jurfs^ct^on  iq  be  disturbed  ho'w,'and, 
in  determining' 'the  quesfl<^  now  before,  us, 
it  must  be  done 'in  view  of  the  tioldlngs  pf 
this  court  that  (he  case-made  mns^  'be  'set- 
tled by  the  Judge  pro 'tepipore  before  whom 
It  was  tried,,  and  yet  his  power,  for  some  pur- 
poses is  ended,  when  he  ceases. fp  sU  as  « 
J^dge  in  the  trial  of  a  cause,  'l^e.pnly'  stat- 
utory '  provision  authorizing  an  ^x-Judge  to 
sign  and  settle 'a  case-n^ade  is  to.be  found  In 
section  6075,  Gomp.  Laws  1909,,w'hlch  to  part 
provides;  "And.  in  all  cftuses  heiretofore.  or 
hereafter.. tried,  when  the  term  of  office  of 
the .  trial  .Judge,  ?haH  h^ve  .e,xplr€^  or,  may 
hereafter 'expire  before  the  tlifiie  fixed  ^or 
making  or  settling  and,  sl^lug,  a  cas^i,  it 
shall  b|8,  Wa  dutjj  to  .qer,tii;y,  vSigp.,aT  ^^iW* 
the  case  lii  all  ,jespef;t8  ag  If  1))^  ke^  ,b»d 
pot  expired.,  *■,'*,    *,"       „  <  ,,  .,  ;;  ;   -   ■ 

In  fhe  last,  qli^yse  of  Election  9^.  ait<  7,  of 
the  bonstitutlon,  It  Is  pcoTld^d;,  fjn  .:tl>e 
event  any  Judge  shall  be  disqualified  for  any 
reasbin  fl-bii  b^yihi^ahy  tadse'lu 'his  dfstrfct, 
the  parties  to  such- "case'  maV'  atree  'upon  A 
Judge  pro  tempore- to  try  the  same;  and  If 
such  parties  cannot  agree,  at  the  request 
Afettber  pArCy]  ar  JUdge'^ro'tem'^re'tBaybe 
selected  by  the  memfers  of  the  bar  of  the 
distrlct'preecint  Afe:aacb:taiu."  ./^ 

Sections, 2  and, 3  of  tbe.a^Qt  of  .the  Legisla- 
ture pcovldlQs  a  method. for  the^ selection  of 
a  juidg^  pre  tf#ii;(^rtlcle  i,.  c.H'  ^e^<  Iaw's 
1909)  reads  to  part  as  follows: 

"in  ariy  case' cfvll  o*  <ilml«il';  ^ndtog  to 
any  court  of  .record  to  the  state-  *  *  .* 
the  varties  or  .their  attorneys,  of  record 
•  •  •  may  agree  trpon  some  MfttnUet  of 
the  bar  *  *  *  to  act  as  special  judge  to 
hear  and  decide  and  render  Judgment  to  the 
same  manner  and  to  the  same  effect  as  such 
dlsqnalified  Judge  could  .  have,  .renderf^  bat 
for  his  disqualification.      ... 

"If  the  cause  be  a  civil  one^  and  the  par- 
ties OF  theft'  attorneys  of^  Tccord  do  BtA 
agree,  the  clerk  of  the  court  to  which  the 
8auae.i».iwndia8'<abaU.lM>ld  ao.jelactiaa  for 


the  se«ecfloii  of  •&  il^UB^irtai^bfiiiSti^illft 
temiMl^^tb'fryisIich  (JauseSi'  -•  •■'.  ■■-i'"i 
■  •iLceuMtfel^'simKktog'.'A  JWa^"^nc»"t*mt«te 
feAB  nb  tisrflr  biT  (*lcei  '''H*'lB*sfelteetrfff'fftP% 
■iefltelte'  ptorpose, '  to  Vlt.'^tc  •tr^'  a'-ttlhdifr  Ifa 
MiiCh  (Bie  regular^  Jbdt^'M'dllsqtffcMee;  TPhb 
Statute  does  not  attempt  tb  flsChMftettri;  Hot 
does  hi  tkke  the  term  of  OflHce^)f  thift' fegtflat 
jJuSge  who  continues'  ail  Vtii  regfllaf  jUdfefe''  Of 
the' court  with  full  aiithertty  in  air  caSifts'iw- 
cept  the  one  In  which  hfe  ft  %l8Ctna1lflea.'  Tlfe 
Jtadge' pro  tempoi-e  feecWttites '<*ofhed  Vftl/«n 
the  power  of  the  regular  Jridgy*  A#  ti  Btith 
cau^e,  rie«e8Sary'f<»r'ttnS'fbTfear-8tl<4'  (iirtise 
and  render  Judgment  therieln; 'ana"  when  the 
cause  has  been  tried  and  Jiidgmeirt  pettdef^d, 
his  powers  cease,  tinless  COTrtlnued'by  'ftoJSWe 
order  of  the  court  Dfacusstog'theqtfeSHIon 
*ere  tovolved,'  the'^npHme  Court  -W  Kan- 
sas, to  Columbia  Mfg.  Co.  et  al.  v.  Stoddard 
'Mfg.  Co.,  ^ei  ■  Ifefari.-  ttO,  •«>'  Pac-  'S20r  ahet  re- 
viewing the  case  Of -K.  't^Ki.  P.  11^.  (M.f. 
Wright,  M.Kan.  2T2,  36  Pac.  331,  said:  "The 
above 'case  Is,  In 'iMftlct,'  a'holdhig  that'the 
term  of  office  of  a  jWge  i)i»  ieirf.-  is  llrill?^ 
to  such  specific  periods  as  he  sets  for  the 
making  and  servicf^of  Ifie  case  and  the  sug- 
gesting of  amendments  thereto,  anA  the  aet- 
tlement«(  .the.  case,  .ajp4  tttaat,-  If  within  such 
gt^rm  of  office  no  time  Is  fixed  foe  the  f^Uf- 
ment  of  the  case,  such  term  cannot  be  pro- 
longed by  speclfj^lAg  sta'  fridetermlnate  period 
within  which '  the '  parttes'  ipay'  totae  ■  bpfi'^e 
him  .f(>r  the  settlemeut  of '.the  case,  .p^rat 
least,  that  if  the  time  for.ilts  settlemctnt  bw 
been  <left  todefeermiiiarte;  'H'ranst  be  determin- 
ed'by  a  notice  glveh  Wjihiri  the  term  fljclhg 
a  diefinilte  date,  for  the  settlem^it,  of!,jtbic 
«a8e."  ,■ .  •..'  :  ■•!  '.  '»  ii-i)..i 

And  in  Missouri  Pacific  Ry.  CO;  r.  P»eSt<i*l, 
88  Kan;  819,  66  Pa&  l,t)5Q;  the  satbe  cpilrt, 
in  the'  fourth'  paragraph  of  the  syil^biis, 
heldi  '^'A  Judg€i'iROiteiii.,.'UponiovtrTnliae  a 
motion  for  a  new  trial  -dtad  .seodettogi  flnfil 
Judgment,  aUoirad  a  oertato  ,tija)e..XDrr'/.the 
maktog  and  service  .«f  a,.catw<madfi  tav  tUs 
«ourt,  fixed  a  time  wlthto  wUcb  amentlawiitB 
were  to  be  suggestedi.asd  CHidkred  thatlCitb 
settled,  uj^p  10  days',  np^tlce  ,h}[  -^^f ^^  P^f ty. 
field,  that  the  tprri)  of' ofice  or  such  Judge 
expired  after  the.l^t,'day.,fi.xed  f6r,*u^gest- 
Ing  ameudmeuts,  9.nc|  that  ^  (jase-nia^e  set- 
tled and  signed  by  lilm.aftejr  that  tijpe  wiil 
not  be  considered." 

An4  to ,  :^utlejr  ,y.  ..Scott,  ,6,8  Kjan.,,  Clg,,  75 
Pac.  496,  It  is  said;  "In  cases  fried  before 
a  Judge  pro  tem.  I't  Is  obvious  that  the  con- 
tingency referred  t^,  canpot  arise.  The  term 
of  office  of  a  Judge  pi;o,'teni.,  \yhere  no  tinxe 
Is  fixe^  for'settling  a'case.  Is  held,  to  be  cq- 
«:^tensive  with  the  time  allowed  for  sug^est- 
tog  amendments,  and  .therefore  cannot  ex- 
pire lt>efqre  the  time  fixed,  fqr  maktog  the 
easel''  ]  ,       .       ,      ' , 

The  iTo.regoIhg  decisions  of  the  Kansas 
court  we.ro:  made  under  a  statute,  providing 
for  the  service  and'setttlng  of  a  case-made, 
Uie  lama  as  exists  Jn  this  atats^  and;  under 
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.l^tntw !.  'itla'tiT* ;  to  the  ^elecUon  sf  pro 
tempore  judges  yex7  elmllar  to  tfae  eUitatocr 
■ikad  panftitatlanel  prevlsione  of  thla  «tiite: 
fnd,ife  ladopt  tli«' rule  of  those  cmsea  uaA 
tiold.tbati  wAere  no  time. has  been  fl^ed  ^- 
tiipr  bj  oi^der  at  oourt  or  by  notice  given  by 
the  parties  within  the  time  for  seryiog  a 
case  and  suggesting  amendments  thereto  for 
settling  a  .pase,  the  authority  or  term  of  a 
Judge  pro  tem.  ceases  upon  the  expiration  of 
the  time  fixed  for  Buggestlng  amendments, 
and  a  case-made  settled  by  him  after  that 
time  is  a^iulllty; 

In  the  case  at  bar,  ao  notice  was  given  by 
either  party  fixing  the  time  for  settling  the 
case  before  the  expiration  of  the  time  wlth- 
.In  which  to  suggest  amendments;  and  the 
case  was  not  signed  and  settled  hy  the  judge 
pro  tem. ;  until  after  tbfi  expiiatlon  of  said 
itime.  .  .     .   ■; 

It  therefore  follows  that  this  proceeding 
in  error  phould  he  dl^mlsfied. 

TUKNEB,  C.  J.,  and  WILLIAMS,  KANE. 
and  I>UNM,  33^  conajk^f 


(«  Okl.  107)  . 

CHID8ET  et  aL  t.  ELLIS  et  sL 

(Sopreme  Court  of  Oklahoma.    Not.  14, 1011.) 

(BttlUibu*  it  tht  Oourt.) 

PiXADiNo  (I  417*)— Waivm  01-  OBJKonoira 

— Ruuiro  oil  Demubbeb. 
'  Where  a  demarrer  U  lustalned  to  a  plead- 
ing, and  the  pleader  takes  leave  to  amend,  he 
thereby  waives  the  error,  if  any  has  been  com- 
mitted, in  sastaining  such  demurrer.  In  order 
to  take  advantage  of  a  ruling  on  a  demurrer 
when  such  demurrer  is  sustained,  the  party 
must  stand  upon  his  pleading  held  to  be  defec- 
tive, and  not  amend. 

[Ed.  Note.— Foe  other  cases,  see  Pleading, 
Cent  Dig.  i(  1401,  1402;    Dec.  Dig.  i  417.*] 

Error  from  District  Court,  Murray  Coun- 
ty; B.  McMillan,  Judge. 

Action  by  J.  Q.  Chldsey  and  oQiers  against 
-D. '  F.  Bills  and  others.  .  From  a  Judgment 
^iaaiHvlnc  a  temporary  injunction,  plaintiffs 
bring  enor.    Dismissed. 

W.  E.  Latimer,  of  Sulphur,  and  Carr  ft 
Field  and  Thompson  &  Patterson,  all  of 
PauU)  Valley,  for  plaintiffs  in  error.  Led- 
better;  Stuart  ti  Bell,  of  Oklahoma  City,  for 
defendants  in  error. 

DUNN,  J.  This  cai^  presents  error  from 
the  district  court  of  Murray  county.  A  state- 
ment sufficient  to  present  the  controlling 
proposition  is  that  the  trial  court  granted  a 
temporary  injunction  which  on  motion  it  dis- 
solved. From  this  action  an  appeal  was  tak- 
en to  this  court,  and  a  'supersedeas  granted 
staying  the  effect  of  the  order  dissolving  the 
injunction.  It  IB  conceded  by  both  parties 
that  the  force  and  effect  of  the  motion  upon 
which  the  temporary  injunction  was  dissolv- 
ed was  that  of  a  demurrer,  and  counsel  In 


idieir...47fttt^f )  In  «ro^  «tate  tliat  the  uan 
"WM  :^nkunollnt  to  •  decUriitlou  that  the 
petition  filed  b^  the  plaintiffs  in  ector  fail- 
ed to  state  is,  caqse  ot  action."  On.  sastain- 
ing .this  motion,  apd  while  the  9rder  4i>"olv- 
ing  the  inJun(:tlon  was.  affective^  instead,  of 
standing  upon  the  petition  relied  on,  counsel 
for  plaintiffs  filed  an  amended  petition  in 
ilea  of  the  original,  which  bad  the  effect  of 
superseding  IH„  and  it  is  insisted  In  this  court 
by  counsel  for  defendants  in  error  tliat  in  so 
doing  plaintiffs  waived  any  error  comu^tted 
by  the  ,court  in  sustaining  the  demurrer  to 
the  original  petition  and  in  dissolving  the 
temporary  injunction.  This  contention  inust 
be  sustained.    The  rule  is  stated,  b;  the  Su- 

Sreme  Court  of  the  territory  of  Oklahoma, 
1  the  case  ol!  Berry  et  aL  j.  Barton  et  al., 
12  OkL  2^1,  Tl  Pac.  1074.  66  U  E.  A.  613.  as 
follows.:  '."When  a  demurrer  is  sustained. to 
a  pleading,  and  the  pleader  thereupon  takes 
leave  to  amend,  ^e  thereby  waives  the  error. 
If  any  has  been  committed,.  In  sustaining 
such  demurrer.  In  order  to  talie  advantage 
of  a  ruling  on  a  demurrer  when  such  demur- 
rer Is  fsustalned,  the  party  must  stand  upon 
his  pleading  held  to  be  defective,  and  not 
amend."  In  this  case  is  cited  a  great  num- 
ber of  authorities  sustaining  the'  principle 
stated,  and  the  same  was  thereafter  foHow- 
'ed  by  the  Supreme  Court  of  the  territory  in 
the  cases  of  Morrill  v.  Casper  et  aL,  13  Okl. 
335,  73  Pac.  1102 ;  Rogers  T.  Brown,  16  Okl 
624,  86  Pac.  443;  Carle  et  aL  v.  Oklahoma 
Woolen  Mills  et  aL,  16  Okl.  515,  86  Pac.  66; 
Board  of  Com'rs  of  Garfield  County  v.  Beau- 
champ,  18  Okl.  1,  88  Pac.  1124. 

It  therefore  follows  that  the  petition  In 
error  presents  -  merely  a  hyiMthetlcal  ques- 
tion such  as  this  coart  has  frequently  de- 
clared it  would  not  consider.  Hodges  et  al. 
V.  Schafer.  23  OkL  404,  100  Pac:  63T,  and 
cases  therein  cited. 

TURNER,  C.  J.,  and  WILLIAMS.  KANB^ 
and  HAXES,  JJ.,  concur. 

"*  (tt  Okl.  Ml) 

CHEROKEE  NAT.  BANK  t.  UNION  TRUST 

CO, 
(Supreme  Court  of  Oklahoma.    July  23, 1M2.) 

(Syllaiut  by  Ike  Court.) 
1.  Barks  and  Bankino   (f  140*)— Fobokd 
Check— PiiTiaiin—RtaHTs  or  Bona  Pide 

HOLDEBS. 

Where  a  banlc,  in  good  faith  and  for  value, 
purchases  from  an  indoraer  a  check  upon  an- 
other bank,  and  thereupon  Indorse*  and  for- 
wards' the  same  to  its  collection  agency  for  col- 
lection, ead  the  same  is  presented  by  the  col- 
lection agent  to  the  drawee  bank,  and  is  paid 
by  the  drawee  bank,  the  drawee  bank.  npoA 
thereafter  discovering  the  check  to  be  a  for- 
gery, cannot,  by  reason  of  the  negotiable  io- 
Strnments  law  (sections  4496  and  4622.  Comp. 
Laws  1909),  'recover  the  money  back  from  the 
bank  to  whom  it  was  paid. 

[E^  Note.— For  other  cases,  see  Banks  and 
Banking,  Cent  Dig.  {{  .463,  -454;    Dec  Dig.  { 
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2.  BjkRK»  Ain>  BAHKirta  ((  147*)'-B'oboi» 
Chbck— RioHXB  OF  Bona  Fidc  Holdbbs. 
A  drawee,  who  pays  to  a, bona  fide  holder 
a  check  to  which  the  drawer  a  name  has  been 
forged,  oannot  recover  the  amount  of  auch  pay- 
ment. ' 

[E^  Note.— For  other  casea,  see  Banka  and 
Bankinc,  Cent  Oi«.  |i  438-454;    Dec  Dig.  { 

8.    GUABANTT      (I     36*)    —    CONSTBUCTION     OF 
OolfTBACT— IHDORBEVKNT  OF   CHECK. 

The  ^aranty  of  an  indoriement  on  a 
check  appliea  only  to  the  indoraer,  and  does  not 
protect  the  drawee  against  the  risk  of  cashing 
a  check  to  which  the  maker's  name  is  forged. 
[Ed.  Note. — For  other  cases,  see  Guaranty, 
Cent  Dig.  If  38-46;   Dec  Dig.  |  36.*] 

Error  from  Craig  County  Court;  N.  J. 
Onbser,  Judge. 

Action  by  tbe  Cherokee  National  Bank 
against  the  Union  Trust  Company.  Judg- 
ment for  defendant,  and  plalntUF  brings  er- 
ror.   Affirmed. 

Seymour  Riddle,  of  Vlntta,  and  Blddlaeo 
&  Campbell,  of  Tulsa,  for  plaintiff  In  error. 
Cha&  J.  Wrightsman  and  Chas.  S.  Bush, 
both  of  Tulsa,  for  defendant  In  error. 

HATES,  J.  Flalntur  In  error  was  plain- 
tiff In  the  court  below,  and  defendant  In  er- 
ror was  defendant  Both  parties  are  do- 
mestic corporations,  engaged  In  the  banking 
business  In  Craig  county  and  Tulsa  county, 
respectively.  This  proceeding  in  error  Is 
prosecuted  from  an  order  of  the  trial  court, 
sustaining  a  demurrw  to  plaintiff's  petition 
and  dismissing  its  cause  of  action,  and  tbe 
sole  question  presented  In  this  court  for  de- 
termination Is  whether  plaintiff's  petition 
states  a  cause  of  action. 

It  alleges,  in  substance,  that  on  the  3d  day 
ef  January,  1910,  one  C.  Caldwell,  who  was 
•  customer  and  depositor  of  the  bank  of 
plaintiff  presented  to  defendant,  Union  Trust 
Company,  a  check  for  the  sum  of  |325,  pay- 
able to  the  order  of  Oliver  Smith,  drawn  on 
tbe  plaintiff  bank.  At  the  time  the  check 
was  presented  to  defendant  and  paid  by  It, 
tbe  same  was  indorsed  by  Oliver  Smith,  the 
payee  therein,  J.  W.  Sanders,  and  J.  B.  Tmd- 
plee,  for  whom  defendant  cashed  the  check. 
Immediately  aftw  purchasing  the  check,  de- 
fendant forwarded  it  fbr  collection  through 
its  collection  agency,  the  National  Bank  of 
Commerce  of  Kansas  City,  Mo.,  with  the  fol- 
lowlnfT  indorsement  thereon  in  writing:  "Pay 
Natl  Bask  of.  Commerce.  Previous  indorse- 
ments guaranteed.  Kansas  City,  Mo.  OK123, 
Jan.  14, 1910.  Union  Trust  Company,  Tulsa, 
Oklahoma."  On  the  15th  day  of  the  same 
month,  the  National  Bank  of  Commerce  re- 
ceived the  pheck  and  forwarded  it  to  its  col- 
lection ^gent  at  Vinita.  Its  collection  agent, 
upon  receiving, the  check,  presorted  the  same 
to  plaintiff  and  received  payment  thereon  in 
fall,  which  sum  was  duly  remitted  to  and 
received  by.  defendant  In  full  payment  of  tbe 
check.  Afterwards,  on  the  22d  day  of  Jan- 
uary, 1910,  plaintiff  discovered  that  the  sig- 


nature of  the  drawer  upon  said  «heck  was 
not  the  real  signature  of  tbe  pretended  draw- 
er, but  was  a  forgery.  Plaintiff  immediate- 
ly, upon  said  discovery,  notified  defendant 
bank  that  the  check  was  a  forgery,  and  de- 
manded defendant  to  repay  to  plaintiff  tbe 
money  it '  had  received  on  tbe  check  from 
plaintiff,  which  defendant  refused  to  do. 
Plaintiff  alleges  that  in  paying  the  check  it 
relied  upon  the  indorsements  of  defendant 
as  written  upon  said  check,  and  relied  upon 
and  believed  that  all  the  Indorsements  upon 
the  check,  as  they  appeared  thereon,  were 
genuine,  and  true  Indorsements.  It  there' 
upon  prayed  judgment  In  the  amount  of  said 
check,  being  the  sum  of  money  paid  thereon 
by  plaintiff  to  defendant,  and  for  costs. 

[1,  II  The  court,  In  American  Express  Co. 
T.  State  National  Bank,  2T  Okl.  824,  113  Pac 
711,  88  li.  B.  A.  (N.  B.)  188,  held  the  cir- 
cumstances under  which  a  payee  receiving 
money  from  a  bank,  purporting  to  be  drawn 
upon  It  by  one  of  Its  depositors,  but  tbe  sig- 
nature upon  which  was  In  fact  forged,  Is 
entitled  to  retain  the  money  to  be  as  fol- 
lows: "First,  that  tbe  payee  was  not  negli- 
gent In  receiving  the  check ;  second,  that  the 
payor  was  lacking  in  due  care  In  paying  the 
same;  and,  third,  that  upon  the  payor's  ac- 
tion the  payee  has  changed  his  position,  or 
would  be  In  a  worse  condition  If  the  mistake 
was  corrected  than  If  tbe  payor  had  refused 
to  pay  the  check  at  the  time  of  its  present- 
ment." 

In  that  case  the  bank  upon  which  the 
check  was  drawn  paid  the  same  upon  its 
presentment  to  the  bank  by  the  payee,  and 
thereafter  discovered  that  the  name  of  the 
purported  drawer  had  been  forged  to  the 
check.  The  check  was  signed  in  the  manner 
that  was  customary  for  the  drawer  to  sign 
Its  checks;  but  It  was  not  shown  that  tbe 
payee,  on  account  of  the  payment  of  the 
check  when  presented,  had  been  put  In  a 
worse  position  than  if  payment  had  been  re- 
fused. This  court  affirmed  a  Judgment  of 
the  trial  court,  holding  that  the  bank  was 
entitled  to  recover.  The  transaction  involv- 
ed in  that  case  arose  long  before  the  adop- 
tion of  the  uniform  negotiable  instruments 
law,  enacted  in  this  state  on  the  20th  day  of 
March,  1909  (Sess.  Laws  1909,  p.  38T) ;  and 
this  court.  In  departing  from  the  old  doc- 
trine that  a  bank  is  bound  to  know  Its  de- 
positors' signatures,  and  cannot  recover  mon- 
ey paid  upon  the  forgery  of  the  drawer's 
name,  when  the  forgery  Is  discovered,  and  in 
adopting  the  rule  announced  therein  as  the 
one  supported  by  the  sounder  reason,  al- 
though not  supported  by  the  weight  of  au- 
thority, stated  in  the  opinion  that:  "The  old 
rule  baa  not  become  a  part  of  bur  common 
law  by  general  usage  or  custom;  nor  has 
it  I>een  expressly  or  impliedly  made  part  of 
our  law  by  statute." 

It  will  serve  no  useful  purpose  to  review, 
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in^liis  opinion,  ,  the  authorities  supporting 
tbe.  lespectlre.  ruljos,  and  the  reasons  that 
have:  been  given  is  support  thereof;  for  the 
question  before  us  now  is:  Has  a  drawee 
who,,  without  knowledge  on  itspaxt  of  the 
forgery,  ba^  paid  a  check,  a  i-lght  to  recover 
money  paid  on  a  depositor's  forged  joheck.  In 
the  absence  of  any.  negligence  or  fraud  on 
the  part  of  the  bolder  to  whom  the  check 
wfts  paid?   ;       .     . 

Section  ^.  of  the  act  of  the  Legislature 
fipproYed  March  2K),  1900  (Comp., Laws  1900, 
i  4486),  provides:  .  'The  acceptor  by  accept- 
ing the  instrum.eut  engages  that  he  will  pay 
it  according  ,to  the  tenor  of  his  acceptance; 
and. admits:  !•  The  existence  of  the  drawer, 
the  genuineness  of  his  signature^  and  .his  ca- 
pacity and  authority,  to  draj^r  itbe  instnwnoit, 
and«  2.  .The  ezistenee  of  the^  payie9  and  his 
then  capaoitar  to  indorse.".  <  j. 

.  The  uniform,  ijiegotl^b^le  instru,ment8  law 
has  been  enacted' in, ^Mtepuri,  and  constitutes 
part  of  the  statute  of  that  stat^ ,  In  Nation- 
al Bank  of  Bolla  v.  First  Nat.  Bank  of  Sa- 
lem, 141  Ma:  App.  719,  125  S.  W.,  513,  the 
facts  presented  the  question  now  gnder  jeon' 
sideratlon,  Including  the  construction  .qf  the 
statute  above  quoted.  In  the  opinion,  it  was 
said:  "The  adoption  in  this  and  other  states 
of  our  negotiable  instruments  law  Jfrafi ,  for 
the  purpose  of  haying  in  the  statutory  laws 
of  the  states  a.  uniform  law  in .  regard  .  to 
commercial  paper.  A  confusion  was  known 
to  exist  on  many  of  the  everyday  transac; 
tions  concerning  such  paper,  and  it  may.be 
said  that  there  w.as  no  question,  upon  wh^ch 
the  courts  were  more  in  conflict  than  upon 
the  question  involved  in  this  case.  After  a 
careful  examination,  of  the  new  law,  we  are 
inclined  to  believe  that  it  was  Intended  to 
adopt  the  law  as  declared  In  Price,  v..  Neal, 
supra  [referring  to  Price  v.  Neal,  3  Burr. 
1354]."  See,,  al^o,  .I^'at,  Bank  of  Commerce 
V.  Mechanics'  American  K^t.  Bank,  148  Mol 
App.  1,  12T  S.  W..  429. 

In  Title  Ouaranty  &  Trust  Co.  v.  Haven, 
126  App.  Div.  802,  111  N.  T.  ^upp.  305,  the 
Supreme  Court  of  that  state,  in  i.ts  First  Ap- 
pellate Division,  constrning  the  same  stat- 
ute, said':  "A  bank  which  payS;  a,  check 
purporting  to  be  drawn  on  It  by  one  of  its 
depositors  guarantees  the  existence  of  the 
drawer,  the  genuineness  of  his  signature,  and 
bis  capacity'  and  authority  to  draw  the  in- 
strument, and,  where  such  signature  is  forg- 
ed, cannot  recover  back  the'amonnt  from  the 
person  to  'whom  It  was  paid,  although  the 
position  of  the  "parties  to  such  person  has 
not  changed  in  any  respect." 

This  case  was,  on  appeal,  reversed  by  the 
Conrt  of  Appeals,  and  It  was  held  that  the 
foregoing  statnte  did  not  apply  In  the  case; 
but  the  construction  of  the  statute  '^&a  ap- 
proved. '  Title  Guaranty  &  Trust  Co.  y.  Ha- 
ven, 196  N.  T.  487,  89  N.  B.  1082, 1086,  26  L. 
B.  A.  (N.  S.)  1308,  17  Ann.  Cas.  Il3l. 

Referring  to  the  negotiable  instruments 
law,  the  Supreme.  Court  of  Oregon,  in  which 


state  the  law  has  also  bee*  enacted,  inntlxe 
recent  cas^  of  Lmnbermen's  Nat.  Bank  of 
Portland  v.  CaajphelJ,,  121  Pac.  427,  38ld; 
"The  act  from  wiilcti  thesA  «KcerptB  are 
taken  was  designed  to  harmonize  the  deci- 
sions of  '(Sourts  of  last  *esort  in  'respect;  to 
commercial  paper,  and  to  give '  to  negotlablfe 
instruments  a  degree  of  certainty  that  would 
be  universal  in  Its  api>llcation  In  the  states 
enacting  the  law." 

That  the  foregoing  excerpt  states  the  chief 
purpose  of  the  negotiable  instruments  law  Is 
familiar  knowledge  to  th^  courts  and  to  the 
bar.  Ctf  course,  It  la  fundamental  that  th» 
court  of  no  .st^te  In.  which  the  law  Is  enacted 
Is  bound  by  the  construction  of  the  statute 
by  the  courts  of  other  st^.tes;  but  courts, 
with  full  knowledge  of  the  hjjstory  of  this 
ieglslation,  and  knowing  that  its  chief  pur- 
pose is  as  stated  above,  should,  we  think,  ax>r 
on  all  questions  of  construction,  where  the 
rule  adopted  by  other  states  is  not  plainly  er- 
roneous, b#  disposed  to  follow  the  constrnc^ 
tion  given  to  the  act  by  th6  courts  of  the 
state  In  wbkib  the  act  lias  betretofore  been 
adopted  and  construed;-  afid- particularly 
siipuld  this  be  true  where  the  statute  ta- 
volves  a  question  upon  which  .ttte  authorities, 
indepeiid^  of  a  statute,,  ace  Bo„g)ceatly  de- 
viled as .  they-  i^e  upon  the-  que^lpn  present* 
ed  in  the  oase  at  bar,  for  by  jio  other  course 
may  uniformity  be  obtained;  ,  and,,  if  the 
statute,  th\i8  constrned,  works  a  hardship  in 
any  locality,  it.  may  be  corr0ct^  by  legisla- 
tion."     . 

Other  cases  construing  this  statute,  in  har- 
mony with  the  foregoing  deeisions  from  New 
York  and  Missouri,  are:  First  National  Bank 
T.  BankojC  Cottagie  Grove,  69  Or.  388,  117 
Pac.  293;  FenaeEs'  &  Merchants'  Bank,  t. 
Bank  of  Butberford,  115  -Tenn.  64,  88  S.  \7. 
939,  14.2  Am.  St.  Biep.  817; .  Times  Square 
Automobile  Co,  v.  Butberford  Nat.  Bank.  (JN. 
^.)  7J(Ae,  479. 

.  Dean  James  Bar  Ame8^  In  an  article  la 
14' 'Harvard  Law  Revl«w,  442,  cemmenting 
ufMMi'tlie.eflect  of  the  dlfTerent. provisions  of 
the  negotiable  instruments  law,  said  of  tbe 
section  now  under  conelidieiiatlon:.'  ''*Slnce  an 
acceptor,  by  section  02,  engages  to-  pay  tib* 
bill  'a(K>*rdlng  to  the  tenor  of  his  aocej^tmnce,' 
he  mnbt  ■f^y  to  the  innocoit  payee  or  subset 
quent  holder  the  amount  called  for  bcf  the 
bill  at'  the  time  he  acceqpted,  even  though 
lai^er  tha'n  tbe  original  amount  ordered  by 
the  drawer:  '  A'  bank  certifying  a  raised 
check  is  in  the  same  case,  since  section  87 
assimilates  a  certlflcatlob  to '  aii  acceptance. 
If  the  acceptor  or  certifying  baUk  must  bon- 
or  bis  acceptance  or  certlflcaHon '  in  Such  a 
case,  a  fortiori  a  drawee  who  pdys  a  raised 
bill  or  check,  without  acceptance-  or  certifica- 
tion, should  iiot  i-ecover  the  money  paid  from 
an  innocent  holder.-  -These  results  are  at  ts- 
riance.'witb  numerbu's  American  decisions, 
bnt  they  are  changes  for  the  better,  and, 
so  p^f  as.  adopted,  .bring  the  law  of  this  couwr 
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sfpnera,  rTreasHrer, .  and  Sberiff  of  Nobla 
County.  Judgment  for  defend^ts,  and  plain- 
tiffs  bring  error.    Affirmed,    ■  . 

Harrh  ft  Wilson  and  Olavd  NowUn,  all 
of  Oklataoma  City,  for  plBilntUte  bi  error. 
Chas.  R.  BOBtlck,  of  Perry,  fot  def^da&ts  la 
error. 

HARRISON,  C.  Tljla  action  was  original- 
ly  begi^n  In  tlie  district  ooiiirt  of  Nob^e  coun- 
ty In  November,  1907,  to  restrain  tlie  collec- 
tion of  .taxes  alleged  to  taaye  been  levle^. 
against  property  wblcb  bad 'been  unlawfully, 
assessed  for  taxation  for  tt^  year  1805 ;  tbe^ 
property  In  question  being  «ita«ted  ,in  tba 
City  ol  Perry,  said  county,  oonsistlng  of  cer- 
tain real  estate,  and  personal  property  4o* 
scribed  in  tbe  petition. 

The  petlUon  alleged:  Tbat.  tbe^.^ualifled, 
and  acting  assessor  of  tbe  city  of  Fer^  bad 
regularly  assessed  plalntU^s  property  for  tbe 
said  year  and  ma4«  d.up  rett^^  of  said  8a~ 
sessment  Tbat  tbe  board  of  equalisation  of. 
tbe  pity  of  JPerry  met  00  April  17,  1905,;  the 
same  being,  tbe  day  prescribed  by  statute  for 
said  board  to  meet  as  a  board  of  equaliza- 
tion, but  tliat  no  equaUzatloa  of  tbe  aseiew-) 
ment  rolls  of  said  city  W9a  made .  on  aald 
date,  bi|t.tb|it{i  fbe,  ma,yor  of  .qa^diOity  beiqs 
absent,. the  c^ty  i^erk  adjourned  «aid: meet- 
ing to  Jday.Gtb,  at  wblch  tiine.tbei>oard.sMt< 
for  tbe,  purpose  of  equalieliMl  aepe^sments  An 
tbe  city  for  .»aid  jtear,  and  at  said,  meeting 
said  board, disregarded, tbe' city  assessor's  i^ 
turn  of  asqesament  against  plaintifEs  nvA  afh 
at^BB^  the  personal  property  of  plalntitb  at 
HO,poo  instead  of  |3,000  aa  xetpmed  by  <Ae 
asseeaor;  and  aaaesaod  l«ta  IQ  and  11  of 
block  M.  ^  16,000  eacb,  tastead  of  $2,000 
eacb>  .as-  abown  fey  tbe  aaseesnr's  retoma; 
and  lot  xa  In  said  block  at  $3,000  instead  of 
$ll,(K)P;  and  lot  13  in  eald  block  at  $2,000 
Instead  of  $I,OOQ  a«  ebayrn,  by  the  apsesaor'a 
retwma  Xbat.ln  December,  following,  plain- 
tiffs brought  before  tbe  bovd'of  county- com^ 
misalonera  a  iprritten  statement  from  the  aald 
board.,  setting  fortb  tbeix  aftion  la  die.«s-. 
sessmeot  of  plalatiffs'  property-,  and  advislns 
the  board  of  coaniy  commissionesB  tbat  $10,- 
000  for  botb  personal  and  real  property  waa 
a  reasonable  and  fair  valuation  of  same. 
Wboreupon  tbe  board  of: county  coauntaatoo- 
'cgrs  agi^eed  that  said  sosa  was  a  fair  valua- 
tion of  tbe  property  In  qnoetlon  and  directed 
the  county  treaaarer  to  correot  tbe  tax  rolls 
to  conform  to  gneb  amounts  end  to  credit 
same  iwitb.tbe  aipoont  of  lexcesa  of  aald  Ir- 
regular assessment  over  tbe  asseasment  re- 
turned by  tbe  city  asaeasor.    . 

The  petition  doea  not  stow  -whether  auch 
correction  was  made  or  not,  bnt  alleges  that 
thety^  bad  paid  all  tbe  taxes  doe  tmder  tbe 
original  asseasment  retamed.  by  tbe  dty 
aMessor,  and  as  determinM  in  tbe  compro- 
mise with  tbe  beard  of' county  commlsBlon- 
ers;  but  alleges  that<  notwltbatandiag  audi 
payment,  the  board  of  co^nty  commission- 
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try  into  hanmopy  with  the  If  w  of  nearly,  it 
not.  Indeed,  all,  of  tbe  European  stat^"  . 

Under  the  rule  of  these .  authorities,  bad 
plaintiff  merely  accepted  tbe  bill  drawn  upon 
it,  it  could  not  be  beard  thereafter  to  dmKf 
tbat  the  slgnfitare  of  tbe  drawer,  was  gen- 
uine, but  it  would  have  been  held  bound  up- 
on its  promise  to  pay  the  checkj  and  to  pay 
it  in  accordance  with  .tbe  tenor  thereof;  eo, 
by  paying  tbe  check,,  plaintiff  la  bound  to  the 
same  effect,  for  payment  is  iuore  than  ac- 
ceptance,, in  that  :it  discharges  tbo  indebted- 
ness r^resented  by  tlte  check;  after  it  is  ac- 
cwted. .  BaBk,.T,  Banb^  100  Mo;  App.  esSt  83 
&  W.  B37;  First  Ifat.  Bank  ▼..Bank  of  Cot- 
tage Grovsk  auprsi  ■:■ 

U]  Nov  can  plaifttifC-iecovar.  by  reason  of 
tlie  Indorsameat  upon  tbt  cbaefc:  'Vay  Ma 
tlonal  Baakiof  Comaeixfi;  preTiolU  indorse- 
ments goanuiteedT  KaMaS;Cltr,  Mb.,  Union 
Tnmt  Company,  Tulsa,  OklaJu>ma"<^for  tbe 
guaranty  applies .  josdy.  ^  ta '  tbe^.  Indorsee, '  and 
docs  Hot  protect  .the-  drawee  aptiast  the  riak' 
of  cashing  tlie  dieck  to  wUcfa.  tbe  maker's 
naide lis- forged.  National  BankofSoUa  v. 
Vlrat  Katlonai  Bank  of)  Saicmi  snpra..  Nor 
can  defendant  be  held  as.  an  ihdocsto  vpon 
the  cbedc,  because  by  oeotion  l^ot  tlie  aet 
of  the  Legislature  appBoved  Mavch  20,  190» 
(section  4622)  Oomp.  taws  1909),  It  is  protld- 
efl:  '*Wl>ere'ttie  'holder  of  a  ciwck  procures 
It  tO'b*  accepted- or  certffled  tblei  drawer  and 
aXl  Indorsets  are  discharged  from  llablll^ 
thereon."    See  antMrmes'ctted  on -fltst  point 

la  this  opinion;  ' 

-It  follows  from  tb^  foMgotng  views  that 
tbe  Judgment  of  tbe  trial 'ceurt  stumld  bo>af- 
flraoed.  .-'...'-.  t    •  ^ 

,.  ..    » 

TUBNBR,  C  J., -and  WIMilAMS  and 
KANE,  J  J.,  concur.  DUNN,  J.;,  absent;:,  and 
not  participating. 


CALDWBLt..  et  aL  v.  BOARD  OV  COM'KS 

op,  N.O^^LB.  COUNTY  et  al.    ; 
(Snprem«,Co]irt  pi.  Oklahoma.    Jnl^  18, 1912.) 

■fBtttaUtthvikeOlHtrt.)      . 
Taxation  (J  «11»)'— EEMEons  o»  Taxpatiss 

— iNjrCKCTlbK. 

Where  a  party  seeks  to.  enjoin  tbe  collec- 
tion of  taxes  levieg  pursuant  to  an  alleged  un- 
lawful and  void  raise  by  the  board  pf  cquaUza- 
tion,  where  the- only  ground  fi>r>  eqaiteMe  re- 
lief is  tbat  the  property  is  assessed  beyond,  its 
fair  cash,, val^e,  and  the  petition, .coutains  no 
allegation  that  the  property  was  assessed  be- 
yond its  fair  cash  value,  a  demurrer  to  such 
petition  is  protierly  sustained. 

pSd.  Note.'— For  other  cases,  see  Taxation, 
Cent  Dig.  ft  1242,  1245-rl207j  Dec.  DUf.  i 
611.*] 

Oonunlssloners'  Opinion,  DMaton  No.  2. 
Brror  from  District  Court,  Noble  Coimtar; 
W.  M.  Boles,  Jndge. 

Action  by  W.  B.  Caldwell  and  others,  part- 
ners nader  tbe  name  of  Perry  Milling  Com- 
pany, against  tbe  Board  of  Gonnty  Commis- 


Digitized  by 


^^oogle 


468 


125  PACIFIC  ttBPOtlTEit 


(btl' 


era,  the  comity  treasurer,  and  the  aheriff  of 
said  county,  In  their  respective  capacities, 
are  threatening  and  are  about  to  levy  a 
tax  warrant  upon  the  property  of  plaintiff 
to  satisfy  the  levy  made  on  the  alleged  er- 
roneous a8ses8inen,t.  Copies  of  the  assess- 
ment as  returned  by  the  city  assessor,  copies 
of  the  proceedings  of  the  city  board  of 
equalization,  copy  of  the  statements  made 
by  the  city  board  to  the  board  of  county 
commlsaioners  In  reference  to  said  assess- 
ment, and  copy  of  the  order  of  the  county 
commissioners  diteSttng  the  treasurer  to 
correct  his  tax '  rolls,  are  attached  'to  and 
made  k  part  of  the  petition. 

The  county  attorney  demurred  to 'the  pe- 
tition for  ttie  reason  that  It  failed  to  state 
a  cause  of  action,  that  the  Verification  was 
Insufficient;  and  that  said  petition  did  not 
show  equity.  The  demurrer  being  sustain- 
ed, the  plaintiffs  elected  to  stand-  on  their 
petition,  and  the  cause  was  brought  here 
by  appeal. 

The  authority  of  the  board  of  county  com- 
missioners to  make  the  order  above  referred 
to  was  Settled  In  Bostlck  v.  Board  of  Co. 
Com.,  19  Okl.  92,  91  Pac.  112S.  Hence  ther« 
is  but  one  question  involved  In  the  cade, 
Bftmely,  Whether  dt  not  the  petition'  states 
grounds  for  -  equitable  relief.'  This,  of 
course,  is  to  be  determined  froin  the  wrongs 
complained  of  in  the  petition.  Are  they 
■a<^  wrongs  as,  nnAer  tbe  etrcumstahces, 
wOI-  he  redressed  In  a  court  of  equity? 
Briefly,  the  factr  which  eoAstlttite  the 
wrongs  complained  of  herein  are  that  platn'' 
tiffs'  property  iwab  regularly  assessed  and 
duly  returned  by  the' city  assessor,  and  that 
the  city  bdard  <tf  equalization  raised  this 
assessment  at  an  adjourned  meeting  instead 
of  the  regular  day  fixed  foy  statute.  The 
petition  states :  That  the  board  met  on  the 
regular  day,  April  17tb,  but,  without  trans^ 
acting  further  buMness,  adjourned  to  May 
Sth,  at  which  time  the  raise  complained  of 
was  made ;  the  gravamen  of  the  wrong  com- 
plained of  being  that  the  raise  was  irregu- 
larly made;  that  it  was  made  at  an  ad- 
journed meeting  without  notice  to  plaintiff, 
and  therefore  unlawful  and  void.  This,  of 
Itself,  is  not  sufficient  to  entitle  plaintiff  to 
equitable  relief.  The  law  fixing  April  17th 
as  the  day  on  which  the  city  board  shall 
meet  to  equalize  the  assessments  is  notice 
to  all  parties  interested.  This  law  does  not 
require  that  the  labors  of  the  board  shall 
be  completed  on  that  day,  nor  does  It  in- 
tend to  invalidate  work  of  equalization 
completed  at  an  adjourned  day,  especially 
If  made  pursuant  to  adjournment  And,  if 
the  records  of  the  board  show  that  It  met 
on  the  regular  day  and  adjourned  to  a  sub- 
sequent date,  then  such  record  is  notice  to 
parties  Interested  in  the  equalization.  And 
If  they  fall  to  appear  and  make  their  com- 
plaint and  avail  themselves  of  their  statU' 
toty  remedy,  ttaey  will  not  be  relieved  in 
a  court  of.  equity,  unless  it  be  reasonably 


apparent  from  ±bt  petition  that'  the  prop- 
erty had  been  raised  above  its  fair  cash 
value.  But  If  it  appear  from  tiie  averments 
in  the  petition  that  property  has  been  rais- 
ed above  its  fair  cash  value,  a  court  of  eq- 
uity will  take  cognizance'  of  the  question, 
and.  If  the  averments  be-  supported  by  evi- 
dence, wHI  grant  relief,  although  this  par'- 
ties  affected  may  have  failed  to  appear  on 
the  day  of  equalization.  This  is  ^rue  on 
the  theory  that  officers  are  presumed  to  do 
their  duty,  presumed  to  do  Justice  to  all 
alike,  and  that  taxpayers,  bavtag  rendered 
their  property  at  M  fair  caKb' value,  have 
the  right  to  assume  lihat  tb^  offlceis  of -thr 
law  will  not  do  them  an  inJuMce. 

Therefore  ttae  decfeiCre  point  la  the  ease 
at  bar  iB  wbhher  the  property  to  question 
was  rendered  at  Its  fair  cflata^-valiie,  or 
whether  it  was  raised  >  above  vaeli- fair  cash 
value.  We  caiinot  ■  say  from  the  petition 
wbethN  tbls  Is'-tameor  not'  Conceding  tfaa 
truth  of  OTery  allegation  in  tita  petltlsa, 
and  on  demurrer  the  averments  tbereia 
are  t»  be  treated-  as  true,  we.  could,  not'/eal 
Justified  in  saying '  that  the  properly  ma 
rendered-' at.  its  fair  cash  valae  fat  the  origl*- 
nal  assessment  as  returned  by  tbe  city  ast. 
sessor,  nor  that  it  was  raised  above. ita  fair  - 
cash  value  I  by  the  city  board>  ol  equalize-- 
tion.  The  petition.  doea..Dot':aU^te  eltbea 
to  he  true.  '  If  :the  demurrer-  had  been  orer-., 
ruled  and  defendant  had  elected  to  stand 
on  the  demurrer,  there,  is:  I  no  allegation  or 
statement  of  fact  In  the  petitlpn .from whtcb 
the' court  below  eouhl  have  .reasonably  cen- 
clnded  itbat^tbeu  property  was  rmdered  at 
its  fair  cash  value  to  the  city  assessor,  and 
raised  above  such  value  by  the  board  of 
equallzaUoil  aud'upon  su(^  concluslen  ren- 
der. Judgment.'  The  petition  refeAs  to  the 
original  assessment  as  the  "lawful  aaqess- 
ment"  "true  assessinent,"  "true  and  lawful 
assessment,"  and  "valid  assessment"  and 
refers  to  the  action  o>f  the  board,  of  equall-_ 
satlon  as  the  "void  a?$essme.nt,"  "unlawful" 
assessment,"  "void  and  tinlawful  assess- 
ment," and  "false  and  piret'ende^  assess- 
ment"— thus  indicating  a.  reference  to  the 
manner  of  making,  the  raise  <  as  void,  and 
not  indicating  a  reference  to.  the  fair  cash 
value  of  the  property.  Hence,  inasmuch  as 
plaintiff  Is  not  entitled  to  equitable  relief 
in  this  action  upon  any  other  ground  than 
that  the  property  had  been  assessed  beyond 
its  true  cash  value,  we  think  Qie  demurrer 
was  properly  sustained. 

The  rule  announced  by  the  Supreme  Court 
of  the  territory  In  Alva  State  Bank  v.  Ren- 
frew, 10  Okl.  26,-62  Pec.  285,  and  Streight 
V.  Durham,  10  Okl.  361,  61  Pac.  1096,  is: 
"Where  a  party  seeks  to  enjoin  the  collec- 
tion of  a  tax  which  be  claims  is  illegal  and 
excessive  arising  from  the  action  of  the 
board  of  equalization  In  raising  the  valua- 
tion of  the  property  above  the  returned 
valuation  by  the  assessor  to  the  board,  It 
devplres  upon  blm  sot  only  to  allege  in  bla 
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petitloA,  bat  to  prove,  that  the  property' 
wa's  listed  and  returned  for  aMesBment  at 
Its  trae,  cash  valae  before  a  coart  of  equity 
will  Interfere  and  aiJ61if '  the  coOection  of 
the  ezcesslTe  tax." 

This  rale  has  been   foUovred  lilt  Oarfleld 

Co.  V.  Garfield  Bschange  Bank,  126  Pac. ,« 

a  Keiceat  case  decid^  bj'  this  court,  not  yet 
offldaDy  reported:  In  the  Caa^  at  bar  it  Is 
not  eren  alleged  that  the  assessment  was  ex- 
cesstte.  The  plaintiff  seems  to  r^y  for  're- 
lief solely  npon  the  technical  irre^latlty  In 
the  raise  of  asdetemcint 
'Ther«for^'  la  >le#  of  the'  allegations  In 
the'petttlon,  ilUd  of  the  foregoing  authoq^ltleai 
#*  think  the  plaltttai  failed  'to  state  facta 
siifflctent'  to  entitle  bioi  to  e«alti(bl«  relief, 
antf  tbat  the  tfemnrrer  was'  properly  8n»< 
tallied. «     ■ 

The  ^dgment  «f  the-  cout^  below  it  afr 
flfmed. 

^.PEB  imaiAii.   JLdopted  111  wholes 


(S  OkL  S3)  '  ■  .  , 

EVANS  et  aj.  ri  BEOWK '  t t,M,  .  , 
(Snprene  Ck^oct  of .  OklahoiiMt.    July  ^',  l^i^) 


■(a^lu1m*9tfthir<!intn.)' 
L  BK6KnWj({   t02*)— "AtTHOBHT. 

')«■  Baxs.  'FiUaiiaa. 
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,  A  ^e,.of  rqal  ftntAtefiota  which  a  nb- 
•tanoal  advantage  nag  'been  derived  cannot  be 
sustained  when  be  who  actively  promoted  It 
act«d'>aa  '<b^  ttbtenislbie  agent  for- -the  ^ndor, 
wbente  really  In  ^raa.tbe  aecret.egeo^^vf  the 
purcl^asez,  unleu  it  aPPeBrs  tha^.  the  principal 
after  full'  knowledge  of  411  the  facta'  cdnfirtaed 
the'ilctHof  the  agent  .    ..v 

'(Ed.-  9f0t«;4~For  trthae  eases,  see   Brateas/: 
CeafeDw.!  146;..Pee.DIg.  I  102,*1  , 

2..BaaiB!kB»i<|  106^)— Uhauzhobusp  Aotbt-' 
,  EannfjmoN-^JSvipxKCB.  . 

Bvioehce:  ezamhied,  and  Jteld  su'fficfent  t^ 
Mpporttbe  fiodidg  of  the  cotjrt  bdow  M  to  the 
seOpe  of. the  aecacgr,  and  that  there  was  no  con- 
fir^iation^byr^M  principal  after  fuU  knowledge, 
of  all  the  facts. 

[Ed.  Note.— Fdr  other  cases,  aee  Brokers, 
Cent.  Dig.  if  i4»^53;  bee.  Dig.  |  106.*]  ' 

Ilrror  itrom  District  Court,  Oklahoma  Coun- 
ty: Geo^  V?".  Clark,  Jddge. 

Action  by  W.  F.  Evans  and  another  against 
C  S.  Brown  and  wife.  Judgment  f6r  de- 
fendants, and  plaintiff^  bring  error.  Af- 
firmed. 

W.  V.  Evans,  of  St  Lonia,  B.  A.  Eleln- 
achmidt^  of  Oklahoma  City,  and  X  H.  Grant, 
for  plaintiffs  in  error.  Burwell,  Crockett  & 
Johnson,  of  Oklahoma,  Gi^,  ^or  defendants 
In  error, 

KANE,  J.  Tbia  was  a  suit  commenced  by 
the  plalntltf  tn  errpir,  W.  F.  Evans,  against 
the  defendants  in  error,  to  reform  a  deed  to 
4  certain  piece  of  real  estate.  The  parties 
hereafter  wUl  be,  designated  "plalntifT  and 
"defendants"  as  they  were  designated  In  the 
Court  below.  By  way  of  answer  and  cross- 
petition  the  defendant  C.  S.  Brown  set  up 


fraud  on  '^e  part  Of  &ia  agent  who  negotlat-  ■ 
ed  the  tele  of  the  realty  ont  of  which  tbe'- 
cotitraversy  arose,  and  prayed  ttiat  tba^ deed' 
sought  to  'be  i^eformed  bef  canceled  and  his 
title  to  the  land  cleared.  Upon  trial  to  the 
court  a  decree  was  entered  in  conformity  ' 
with  the  prayer  of  the- defendant,  to  reveraa': 
which  this  proceeding  la  error  wa«  «6ta<  > 
mtoced.       ■       ''        .  ) 

The  Court  below  tettde'  geaeral  flndlnga*  la 
f avoi^  of  the  defendants,  afld  therefore  every  t 
allegatloii  tff  their  'croka-petltton  which   la  -■ 
reasonab^  8(4>ported 'by  the  evidence  most'' 
be'  resolvM'  '&  their  favor.    The  defendants ' 
C.  S.' -Brown '  and 'ttargarst' Brown  were  hus* 
bkbd  'and'-Wife;  the  husbaad  being  the  own- 
er iii  feesliriple  of-  the  let  Involved.    '8ome< 
time  prlbr  to'Uie  execuUbnTof  the  deed  sought! 
to  be  cancdei.  Brown  and  one  Poole,  -the* 
local  ageht  of  the  8t  Loula  &  San  Frandsoo  • 
Railroad  Coiflptitty,  In  Oklahoma  City,  had' 
entered   i&to   an   oral   agreement,   whereby 
Poole  Was  to  secure  a  purchaser  for  the  land  ' 
for  'which '  kervice  Brown  was  to  pay  the 
inual  'commlsBloB.     Brown  Was  utffamUlar' 
WlHi  the  value  of  properttea  In  ■  Oklahomai  • 
Oity,  and  "lit  aetUtetf  otxtt  a  price  for  the 
land  he  suggested  t«  Poole  that  the  land' 
waa   worth^  ^,000,    whercftipon    Poofe  8atd> 
that  In  hlfl  Judgment  It  was  not  worth  over 
^,000,  and' recommended  that  Brown  take 
that  amount  tot  it,  which  proposition  "Brown 
flUaily  aeceptM.    Some  four  or  five  moutbe.' 
bfetore'Oie>4xecdtioa  of  the  deed,  bnir  sttbae-. 
qnent  -to  tb«  agency  of  Poole^  the  'general' 
light  of  way  agent  Cor  the'  S<L  ^uta  &-8ani 
FmncIboo  Railroad  Company,  upon  the  suggeax  i 
ttamofPoOIe, advised  hla company topkirehiasa! 
the'  land  for  depot  and  terminal  paepoaeau' 
Sevteral  days  prior  to  the  contract  of  sale,^ 
Mr.  Gray,  vice  president  of  the  company,  In*: 
■trseted  Mr.  Poole,'  Ite  local  ag»it,  and  the 
agfent  of  Brown  for  the  purpose  of  negotiating. 
tt»  sale,  to^^urchase^he  land  for  the  railroad 
CDinp|a'ay,'  to  be  used  fbr  terminal  and  depot' 
facUitlea    Shortly  after  the  InstractioDB  of 
ttltf  vide  presld^t,  the  right  of  way  agent  ap- 
peared ih'OkUhoma  City,  and  had  a  oonver- 
^satlon  with  Mr.  Poole  in  relation  to  the  par-- 
chase  <if  the  land.    At  this  conference  Poole 
and  WlUiams,  the  right  of  way  agent,  agreed 
that  tbey  would  tell  Brown  they  wanted  the 
property  for  a  broom  com  warehouse.    Pooled 
then  telephoned  Brown  that  the  man  who 
wanted  to  purchase  hia  property  for  a  broom 
corn  warehouse  vraa  In  town.    Brown  inquir- 
ed where  he  could  meet  the  prospective  pur- 
chaser and  talk  with  him.    Poole  answered 
that  It  would  not  do  for  Brown  to  see  the 
purchase,  because  he  might  "queer  the  whole 
deal;  that  he  {Poole)  would  arrange  a  meet- 
ing at  the  Indlaboma  Club  at,  or  a  little  aft' 
er,  noon  of  that  day.    Pursuant  to  this  ar- 
rangement.  Brown   and  the   right   of  way 
agent  were  introduced  by  Poole,  whereupon 
Brown  asked  the  right  of  way  agent  what 
bis  business  was,  who  answered  tbat  "be  had 


•For  etlier  eawt  ■••  lame  topic  and  Mctlon  number  in  Dec.  Die.  ft  Am.  Die.  Kej-Me.  Barlee  ft  Rop'r  Iad«z«* 

'BelMarlnc  ponding  Bopt.  B,  UlS. 
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no  particnlu  bwdBonivow;-  tbat  be.  ww  a 
rattred  capitalist"  Brown  Uien  asked  hlin 
wbat  lie  desired  tills  property  for,  and.  he 
■aid  be  wlabed  to  acqiiiri^  it  tor  tbe  purpose 
of  building  a  broom  com  ^arsbouse  upon  it 
They  (Brown,  Poole.and  tbe  rlgbt  Oif  way 
agott)  diBcnssed  tbe  price  and  etber  details 
of  tbe  trade,  and  B^wn. agreed  to  take  $4,- 
000,  whereupon  tbe  right  of  way  agent  then 
suggested  that  they  go  to  tbe  ofl^ce  of  his  at- 
torneys for  tbe  pQriH>se,of  having  the  n^cesr 
•ary  papers  ];««pared.  On  tbe  way  to  tb« 
ofice  of  ,tb«  attorneys,  :wbo,  It  transpires, 
were  also  the  attorn^s  of  tbe  rftUway  com- 
pany. Brows  again  asked  WUUsms  whfit.be 
wanted  this  property  for,  and  ,was  again 
assured  tbat  b«  !maBi;ed\lt  for  the  pur- 
jMMe  of  bi|Udlog..a  broom,  cwn  .warehouse 
tbereon.  When  they  reacb^  tbe.  attorneys' 
office,  Brown  was  left  sitting  in  tbe  recep- 
tion room,  and  Poole  and  tb^  riglU  lOf  way 
agent  retired  to  one  of  :tbe  ,pr Irate  offices, 
and'  after  consulting  with  a  member  of  the, 
firm  came  out  with  a.  contract  drawn,,  pre-. 
pared  fwr.slgnatnrPt  wbereln  it  was  agreed 
that  Brown  should  sell. tb«. property,  to  one 
Ekiderllae,  -who  wm  at  tb^t  time  a.derk  In 
tbe  attorneys'  office.  Poole  bad  with  |Um 
cash-  belonging  to  tbe  railroad  to  the  amonpt 
oC  $209,  which  money  was  paid  to  Brown.  A 
draft  was  drawn  :byWUUam»a<i  tbe  general 
right  at  way  agent  for  the  St  ZjauIs  &,:  9lin 
Viaacisco  RaUroad  Company,  and  bsBd^,to 
Bcotra  wiUiitbe.reqneBt  that- he  indorse  tbe 
sSiue,  whieb  be  did,  taking  it,  aoqordlns  to 
his  teatlmonx,  1».  lw<slBaply  a  receipt  for:  the 
money  paid  at  that  time.  WlUle  they  were 
la  the  attorneys'  office,,  and  before  the  ^money 
was  paid,.  Brown  again  asked  TVUllama  what 
he  wanted  this  property  for,  and  insisted 
that  he  desired  to  know  atMolutely  .what  the 
property  was  to  be  nsed  for,  and  was  again 
assured  tbat  tbe  property  was  going  to  be 
Used  for  the.  purpose  of  building  a,-  broom, 
com  wardionae  tberepn.  -  Poole  was  -present 
during  this:  conference  and  confirmed  all  the 
right  ef  way  ag^t  said  pertaining  to.  the; 
purpose  for  wbleb  tbe  property  w/is  being 
purchased.  Several  days  afte^  this  Poole 
teleidioned  Brown  that  be  had  the,  draft  to 
pay  tbe  balance  of  tbe  purchase  prlf^^:  where- 
upon Brown  went  to  a  bank)  designated :  by 
Poolft  for  tbe  purpose,  c^  closing  .the .  deal, 
where  the  deed  was  delivered  to  Poole,  wbo 
executed  tbe  deed  and  laid  it  down  on  the 
desk.  Poole  delivered  to  Brown  a  voucher 
issued  by  the  St  Louis  tc  San  Francisco 
Bailroad  Company  w:itb  a  draft  for  $3,800. 
Poole's  version  of  what  took  place  at  tbat 
meeting,  is  hereinsfter  set  out  In  fulL  T))» 
deed  .executed  by  Brown  and  delivered  to 
Poole  conveyed  tbe  property  to  L.  V.  Parker, 
who  at  that  tlnie  ^as  at  the  head  of  the 
legal  department  of  tba  railroad  company. 
Subseqaently  jParkw  died,  and. !ii^.  7.  JBvans, 
his  successor,,  caused  the  .suit  to  be  revived 
ia  bis  aanie. 
.  .Tbs  STldenc*  also  tends  to  show  tbat  at 


tta/B  tiUne  «f  tbe  sale  cif  tbe  l^d,  Its  reason- 
able   value    was   In    the    pelgbborhood    of 

$10,000.       .  J   ,.  .     ,.',...'  ; 

The  crom-petition.of.  the  defendants  sub-' 
stantlally  set  up  the  foregoing  facts.  Orig- 
inally the  railroad,  company  filed  a  disclaim- 
er and  afterwards  admitted  that  it  was  tbe 
real  purchaser  of  tjhe^^d,  f^^d  tbat  it  w^s 
be^g  held  for  its  use  anidj  bei^^efll^  by  Mr., 
Evans,  Ita genial  counse^.  ,j  .,, 

Counsel  for  plalntiSs  In  error  prefKut  their , 
contentions  Qndw.,.tbTaf)  yabbieads,  as  fol- 
lows: "(1)  Tbe  alleged. faliie  r^rfi^entations 
complaineid  of|  and  wbi«b  we^f;  to  the  effect 
that,  the 'Propert7  was.  behwi.purcbased  tor 
a  broom  com  :warehouseb  ai^d.thctt  \v;iUlfma 
was  a  capltalli^  and  Uvt  pumibs^er,.  wens  .|iot 
material.  (8)  Poole'a  emplomuent  did  aot^- 
constitute  blm  anything  more  than  a..niftre; 
middleman,  iwbDsei.duty  .It'jwas' to  find  a  pur- 
chaser. He  was  not  clothed  with  any  dteor** 
Hon  in  tbe  premises,  and  bU  employment  by 
plalntUts  herein  !.wiis  notJ-Muidnlaiti'ftr 
kgalnst  public  policy.  (8)  Conceding,  for  the 
purposes  of  this  argument,  that  everytliins 
defendants  haye  alleged  Is  true,  stitl  they  are 
not,  ^titled  to  the  reli^  prayed  idt  {rf  them, 
^ai^g ''distoVwed  the  kllegea  fraud  while 
the  contract  waastUk  <(|e««torT<'and  having 
vAltwt^rily^alflCtfd  t9.  coipplete  it,  tttv  tbcrfr-, 
by  waived  tbe  alleged  fraad  and  am  ieatoi>- 
ped  fripm  setting  tt  uj^  lik  lmpisa<Skifleift  of 
said  contract"  ,  .,  ' 

,[|]  A  Bwre  statement  «<i-icbat.ikha  CDWt 
c^sidehl  tb«  establUhed  Cactil'  praetioaUy 
disposes, 9f  the  first  two  odsIgnmentB  of.  er- 
ror. No  principle  is  better  settled  ttbaa  that 
a  aMitt  «lmaot  Ue  the  ageitt  of  Doth  iO»  Mller 
and  tbe  buye/la  the  saatte'iroflMctlMi;  wtth- 
out  4blB  Ibtelllcent  consent  oC  bbth.  Zioyalty 
tp  hlq  trpst  Is  the  moat  lmpo(rtant  duty  ivbidi 
tbe  agent  owes  to  hi^ .  principal  Rellanca 
upon  his  integrity,  fidelity,,  and  ability  is  tb« 
main  consideratlob-ln'the  sileetlon  of  agents; 
and  80, careful  is  tb«  law  fn  guarding  this 
fiduciary,  relation  tba^  it  wlllpot  all^w  an, 
a^ent^  to  act  for  himself  and  his  principal, 
nor  to' act  for  (wo  prlndpals  on  opposite, 
sides  In  the  8«me  transaction,  in  such  cases' 
the  amount  of  consideration,  tbe  absence  of 
undue  advantage,  and .  other  like  features 
are  wholly  immaterial.  Nothing  will  defeat 
the  principal's  right  of  remedy,  except  his 
own  confirmation,  after  fuirknowledge  of  all 
tbe  facts.  Actual  Injury  Is  not  the  principle 
upon  wbtcli  th^  lav.  holds  l^cb  tiransactiotis 
voidable.  'tThe  cbtef  objtiCt  of  tbii'  prlndide 
is  not  to  compel  restitution  where  actual' 
fraud  has  been  committed,  or  nnj^ist  advan- 
tage gained,  but  it  Is'to'preV^t  the  agatt 
from  putting  hlniself  in  a  position  In  which 
to  be  honest  must  b^  a  strain  on  him,  and 
io  elevate  blm  to  a  position  where  h^  cannot 
be  tempted  to  betray  bis  principal.  Hunter! 
Realty  Co.  v.  Spencer  et  al.,  21  Okl.  155,  d5 
Pftc.  75T,  17  L.  B.  A.  (N.  S.)  622;  Ferguson 
V.  Goocb,  M  Ta.  1.  26  S.  B.  397,  40  U  B.  A. 
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284;.  I}oilkey'r.»Band,:S6  Kj  JT.  4277  Davis 
r.  HamHn,  008  111.  89,  4S'Am.  Rep.  S41;  Hen- 
derson et  td.  vj -Vincent, '84  Ala^  9»,  4  South. 
■iSO,  In,  Huntet-  Realty  Coi  et  al.  v.  Spencer 
«(  ali,  8upia,.a  cbse.  sljiillsr:l]i  principle  to 
the  one  at  bar,  it  was  held:  "Wher&an  agent 
acts  for  both  partl8»-ln  »aklng  a  contract  re- 
quiring the  exercise  of  discretion,  the  con- 
tract ik  contrary  to  public  policy,  apd  void- 
able in  «4uIty'upon  tbie  'apt>ltcation  ot  either 
partjt"'  ■  .  '  •  •  ■ 

So  well  settled  is  the  fqregolng  principle 
that  its  soundness'  is-  'n'bt  bontroverted  by 
eobneiel'fbr  plaintiffs 'ln~error.  Bnt'they  con- 
tejDi  tbat  the  cas^  at  bar  falls  within  an  ex- 
ception to  tbe  general  mle  equally  well  ea- 
tablished  by  the  anthoirltlee,  to  the  effect 
fbkt  the  matim  that  "no  man  shall  serve 
two  Blasters"  does  not  prevent  tbe  fame  per- 
son- from  acting^Tis  agent  for  certain  pnrposes 
for  twd'<*-tndre  patties  to  the  same  t^^ns- 
BCtton  wh^  their  interests  d9  not  conflict, 
and  wher«  loyalty  to. the  one  is  not  a  breach 
oir  duty  to  the  otiier.  Nolte.T.  Hjalbert,.37 
.Qbip;  St.  445,  )  A  groAtmAQT  c^aes  are  clt^ 
in  support  of  the' exceptiou.  Another  tfest  for 
d^termfnlng  wtiether  fe  case  l^HS  within  the 
general  rule  or  the  exception  Is  quoted  from 
Southack  v.  Lane,  23  Mlsa  Rep.  517,  52;  N. 
T.  Snpp.  668,  as  applicable  to  the  facts'  4n 
the  case  at  bar:  "Where  hfe  (the  agent)  acts 
aimply  as  a  middleman,  to  bfing  the  parties 
together,  and  takes  no  part  whatever  in  the 
iiegotldtjons,  there  will  lii,  hothing  lltegt^ 
in  his  acting  for  both  pauties/and^ claiming 
remuneration  from  each.."  ■    .     ••    • 

None  of  the  forgoing  tests!  apply  to  the 
case  at  bar.  In  the  first  place,  the  evidence 
tends  to  proye  that  the  ief enfant  relied  up- 
on the  Judgment  of  Poole  in  fixing  the  price 
of  the  lot,  and(  Was  influenced  by  his  sug- 
gestions on  that  point  at  the  time  the  con- 
tract of  agency  '  w^as  eatet'ed  into  and  -  all 
tbproogh  the' 'following  negotiations.  The  de- 
fendctnt  told  £oole  that  he- thout^t  the  land 
was  worth  ^,000,  which,  the  eridende  dls- 
dbses,';  Was  fcbout  pne-hatf;  its  Value;  but 
Poole  insisted  that  the  la^nd. was  only  worth 
^000,  whlcb  value  the  defendant  finally 
atlopted:'  On  thiW  t^uestioh  th^  defendant  tes- 
tified: "I  fLoal^.jpade  a:  price  of  HOOO; 
told  him  to  get  over  $4,000  if  he  eould*  and 
left  it  wifh>  hijB.t?  .  it  Is  -alifficirit  to  har- 
monize this  conduct  on 'ihe- iiart  Of' Poolfe 
wltli  loyalty  to  Brown  J  -f^wle  tmdonbtiediy 
knew  that  the.lan^  was  worth  a  ^at.Stal 
more.'thantbei  price  he  Induced .  Brown  te 
place  upon  it.  OontraSt  bis  conduet  with  S. 
H.'  Brown,  another  owner  of  property  adjoin- 
ing the.  lot  )[n  ;qontro,versy.  and  to  wbem  he 
owed  no  duty  and  his  conduct  with  lila  prin- 
cipal, the  defendant  in  this  case.  The  day 
before  the  meeting  of;Brown^  Ppole,  and  the 
right  of  way  agent,  at  which  the- contract  of 
sale  was  execnt^i  Poole  had  a  Conversation 
with  Mr.  S.  H.  Brown  pertailning  to  the  pur- 
obase  jof.bla.  property  i>j  the  railway  com- 


pany, oMcemlilg  whWll  M>F;  S.'H.  Brown 
testified:  '<'He  (Poole)  says:  ^r  bave'  knotvn 
you  quite  :a  while, '  and  believe  yon  to  be  a 
business  man,  and  you  will'  not  Impose  on 
ns,'  and  I  Will  tell  you  franldy  what  we 
want.  We  w*nt  to  buy  that  property  of 
yours,  ttiat  storage  property  in  blo<Hi  B.'  He 
sajjs, 'I  ha  vent  been  so  frank  with- anybody 
along  ttie  line,  and  I  ask  -  that  yoil  keep  this 
to  yourstif,'  and  ttten  he  gave  me  a  little 
outline  of  their  plans.  He  wanted  to  por- 
iihase  this  Hne  of  property  for  the  pnrposJa 
of  putting  In  a  depot,  mne  purpose  was  to 
come  in  the  Mock  west  of  us,  which  would 
be  blocB  C  I'aaM:  -'By  the  w4y,  I  know 
the  oWlier  of  that  property,  Mr.  Brown,  and. 
If  1  «sn'be  of  anj'  s^rvki^  M  fan,  I  would  bis 
glaa  to.'  Hiy  says:  'iNo,  1  know  him  too. 
The  property  is  listed  with  me.  You  dont 
need  to  trouble  about  It.'  He  says:  "Wfe  ban 
g^t  that  at  a  Yery  reasonable  price,  l)uttiiig 
It  up  to  Brown  that  we  are  going  to  put  a 
brOom  com  warehouse  on  •  the  property.'  ** 
■  The  evidence  further  sh6W*  ■  that  S.'"H. 
Brown  re<»etved '  $20,000'  for  hts  plop^tty, 
$2;000  of  <vhtt!h- was  allowed  forthe  buildings 
thereon.  'In  the  fdce  Of  such  evlden<^,  we 
do  not- see  bow'lt  can 'be  skid  with  ?my  show 
of  rfeason '  thiaf  •  the  Interest  of  tibe  defendaiit 
arid  the  railway  'company  were  not  in  con- 
flict, or  that  the  loyalty  of  Poole  to  the  rail- 
ron'd: '  comiiahj'  aid  not  Constitute  a  grave 
l)reaeh  of  duty' to  the  defendant.  Thus  it  ap- 
pears thaf  iM  ij'rst'  test  invoked  by  counsel 
for  pliintiiqts  ii  error  falls." 

The  second  one  seems  to  us  equally  as  in- 
applicable. It  seems  that.  Instead  of  tak- 
ing "po  paift  whatever  in  the  negotiatloiis,'/ 
t*<iole  took  a  very  active  part  therein.  T*he 
evidence  shows  that,  when  the  right  qf  way 
agent  ari't^e^  to  'close  up  this  deal,  Poole 
telephpned,  to' defendant  of  his  arrival  and 
Warned  defendant  not  to  see  him  alone,  "be- 
cause I  nilght  queer  the  deal."  And  the  evi- 
dence, further  tends  to  show  that  Poole  was 
present 'at  all  the  conferences  between  the 
right  of.  way  agent  and  the  defendant,  and 
actively. 'participated  In  deceiving  the  de- 
fendant as  to  the  .facts.  Instead  of  for- 
warding the  negotiations  between  Brown  and 
the  rallMJay  company  in  the  interest  ot  his 
prtncjijal,  he  forwarded  them'  in  the  interest 
of,  the  railway  company.  H?  was  bound  tp 
disclose  b  his' principal  all  facts  ppen  to  bis 
knowledge  material  £o  tl^e  matter  In  .which 
he  wap  .employed.  He  riot  only  concealed 
material  facts,  but  by  direct  fals^  i^tatements 
dl^  everything  iq  his  power  to  mislead  and 
deceive  the  defendant  Paraphrasing  a  sen- 
tence from  '£oung  V,  Hughes  et  al.,  32  N.  J. 
£q.  372,  a  case  r^embling  this  In  a  great 
many,  particulars,  it  la  impossible  to  read  the 
testimony  without  coucludiqg  that  the  skill 
aivd  exiwrlence  of  Poole  were  not  exerted 
for,  ^ut  rather  against,  his  principaL  It  Is 
well  settled  tbatt  no  sale  from  'irhlch  a  sub- 
stantial advaritage  has  been  derived  can  be 
sustained  when  he  iKbo-aotively  promoted  it, 
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acted  as  tbe  ostensible  agent  for  tbe  vendor, 
when  in  reality  be  was  the  secret  agent  of 
the  purchaser.  Donovan  r.  Oampion  et  al., 
86  Fed.  71,  29  a  C.  A.  80. 

[1]  On  the  next  proposition  there  Is  con- 
siderable evidence  tending  to  support  the 
contention  of  counsel  for  plaintiffs  in  error, 
but  there  is  also  evidence  reasonably  tending 
to  support  the  findings  of  the  court  thereon. 
That  being  so,  this  court  is  not  called  upon 
to  weigh  the  evidence.  It  is  unnecessary  to 
notice  in  detail  the  evidence  («  this  point 
It  is  clear  that  up  to  the  time  the  deed  was 
delivered  the  defendant  was  deceived  as  to 
the  true  condition  of  affairs  by  the  false 
statements  of  one  whom  he  had  a  right  to 
.believe.  After  the  deed  was  delivered,  the 
defendant  evidently  became  suspicious  that 
something  was  wrong,  but  that  he  confirmed 
what  had  been  done  after  full  knowledge  of 
all  the  facts  is  not  at  all  apparent.  As  to 
what  transpired  at  the  time  the  deed  >V88 
delivered,  Mr.  Poole  testified:  "Am  I  remem- 
ber, I  laid  the  voucher  and  draft  oat  on  the 
counter.  He  laid  the  deed  down  also.  We 
stood  there  and  talked  a  minute  or  two,  and 
Mr.  Brown  signed  the  voucher,  and  I  wit- 
nessed it  right  there,  L.  T.  Pool&  I  took  up 
the  deed,  Mr.  Brown  took  up  the  draft  for 
$3,800,  and  Mr.  Brown  said  the  property  was 
too  cheap;  he  had  been  stung." 

It  is  upon  the  fact  that  the  consideration 
was  paid  with  drafts  of  the  railway  com- 
pany, and  the  statement  by  Brown  that  he 
had  been  stung,  that  counsel  principally  base 
their  contention  that  the  defendant  elected 
to  waive  the  alleged  fraud  after  discovering 
the  same,  and  is  therefore  estopped  from  set- 
ting it  up  in  impeadiment  of  the  deed.  We 
cannot  agree  with  counsel.  While  it  may  be 
true  that  defendant  discovered  facts  which 
made  him  snsptcious  of  the  good  faith  of  his 
agent,  there  is  nothing  to  show  that  he  had 
possession  of  sufficient  facts  to  enable  him  to 
determine  Just  how  and  by  whom  he  had 
been  deceived  and  what  his  rights  in  the 
premises  were.  The  railway  company  was 
at  all  times  denying  that  it  had  any  Interest 
In  the  land,  and  a  year  and  six  months  after 
the  commencement  of  the  proceedings,  and 
some  considerable  time  after  the  defendant 
filed  his  answer  and  cross-petition,  it  solemn- 
ly "disclaims  any  Interest  In  this  suit  and 
denies  that  It  la  the  proper  party  defendant 
In  this  cause."  It  is  apparent  that  at  that 
time  the  officers  and  the  legal  department  of 
the  railway  company  were  of  the  opinion 
that  what  had  transpired  tending  to  inform 
the  defendant  of  the  true  situation  was  not 
sufficient  to  establish  Its  connection  with  the 
transaction.  On  the  whole,  we  are  of  the 
opinion  that  there  is  evidence  reasonably 
tending  to  show  that  the  defendant,  in  due 
time  after  the  discovery  of  the  fraud  prac- 
ticed dpon  him,  sought  the  relief  to  which 
he  was  entitled,  and  did  not  by  delay  and 
Tacillatlon  waive  hU  right  to  a  rescission  of 


the  sale  and  a  cancelladoa  of  the  deed  npoik 
the  ground  of  the  fraud  of  bis  agent 

The  Judgment  of  the  court  below  must 
therefore  be  affirmed.  All  the  Justices  con- 
cur, except  Williams,  3.,  absent  and  not  pax>- 
tldpatlng. 


(t4  OkL  ie«) 
WBLCH  T.  BARNETT  st  aL 
(Supreme  Ck>art  of  Oklahoma.    May  14;  1012.) 

(St/Uttlmt  by  the  Court.) 

1.  Coxnna  (i  186*)  —  Bjeviiw  —  Tnu.  Db 
Novo. 

By  section  16  of  article  T  of  the  Consti- 
tatlon  and  section  1982  of  Comp.  Laws  1909, 
it  is  provided  that  in  all  cases  appealed  from 
the  county  court  to  the  district  court  the  cause 
Shan  be  tried  de  novo  upon  questions  of  both 
law  and  tact;  and  when  such  an  appeal  is  tak- 
en, in  order  that  Jurisdiction  may  be  conferred 
upon  the  district  court,  a  motion  for  new  trial 
is  not  required. 

[Bd.  Note.— For  other  cases,  see  Courts,  Dec. 
IMr.  i  183;*  Appeal  and  Error,  Cent  Dig.  H 
102,  8877,  8627.] 

2.  COVBTS  (I  186*)— CotiRTr  Gottxib— Tkial 
Di  Novo— "Oivn,  Causi." 

The  term  "civil  causes,"  as  used  in  Comp. 
Laws  1900,  I  3989,  which  provides  that  in  the 
trial  of  such  causes  in  the  county  court  the 
pleadings  and  practice  shall  be  the  same  as 
that  of  the  district  court,  does  not  include  mat- 
ters arising  in  the  exeriase  of  the  probate  ju- 
risdiction of  the  county  court  There  is  a  «s- 
tinction  between  "civil  causes"  and  eases  aris- 
ing under  the  probate  jurisdiction  of  the  coun- 
ty court  under  the  dassiflcation  of  sections 
16  and  16  of  article  T  of  the  Constitution,  pro- 
viding for  appeals  from  the  county  court  to  the 
Supreme  Court  and  to  the  district  court 

[Ed.  Note.— For  other  cases,  see  Courts,  Dec 
Dig.  i  185.* 

For  other  definitions,  see  Words  and  Phras- 
es, vol.  2,  pp.  1183-1193;  voL  8,  p.  7603.] 

3.  Wiixs  ({  164*)— UiTDtTX  Inflxtemcb— Ad- 

HISSIBILirr   OF  BVIDIRCK. 

Upon  a  contested  petition  for  the  probata 
of  a  will,  where  the  grounds  of  contest  are  that 
the  testator  did  not  possess  testamentary  ca- 

Sacity,  and  that  he  was  subjected  to  undue  In- 
ueuce  by  the  beneficiaries  of  the  Willi  evidence 
should  be  admitted  tending  to  show  the  rela- 
tions existing  between  the  beneficiaries  and  the 
testator,  which  resulted  in  the  procurement  by 
them  from  him  of  a  deed  to  a  portion  of  Us 
property,  wliich  was  executed  seven  or  eight 
months  prior  to  the  date  of  the  will,  and  all 
the  facts  and  drcumatances  connected  with 
said  deed  and  the  subsequent  relations  between 
the  parties. 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent 
Dig.  If  403-414;   Dec.  Dig.  1 164.*] 

4.  Wiixa  (I  164*)— Pbobatb— AniOBSiBiUTT 

OV  BVIDERCB. 

The  beneficiaries  of  a  will  executed  by  a 
fnll-Uood  Indian  were'  two  white  men,  one  of 
whom  was  a  lawyer,  who  drew  the  wHI,  and  the 
tliird  was  an  Indian  Judge.  Evidence  was  of- 
fered tending  to  show  that  these  same  parties 
were  beneficiaries  in  four  other  wills  made  by 
full-blood  Indians,  and  that  this  .white  lacwyet 
prepared  these  other  wills  and  kept  possession 
of  them.  This  evidence  was  excluded.  Held, 
on  account  of  the  relations  between  the  white 
race  and  the  Indian  race»  and  of  the  conditions 
prevailing  in  portions  of  the  state,  that  this 
evidence  should  have  been  submitted  for  con- 
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■identioii  in  determining  the  qaestlon  of  nadne 
influence. 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent. 
Dig.  tt  40S-414;   Dec.  Dig.  i  164.*] 

6.  Wills   (|  164*)— Uhdu*  Ini-lukhcb— Ad- 

lassiBiLiTT  OF  Evidence. 

In  trying  an  issue  of  undue  influence,  al- 
leged to  have  been  exerted  by  the  beneftciaries 
upon  the  testator  in  the  malting  of  his  will, 
every  fact  from  wtiich  the  inference  might 
legitimately  be  drawn  that  such  influence  had 
or  had  not  been  exerted,  or,  if  exerted,  that  it 
had  or  had  not  been  effective,  is  admissible, 
provided  the  time  of  its  exertion  is  not  bo  re- 
mote that  no  effect  can  reasonably  be  attribut- 
ed to  it,  and  that  such  evidence  tends  to  show 
that  the  effect  of  the  influence  was  operative 
upon  the  'mind  and  will  of  the  testator  when 
be  executed  the  instrument. 

[Ed.  Note.— For  other  cases,  see  Wilk,  Cent 
Dig.  fS  403-414;  Dec  Dig.  {  164,*] 

Commlssionets'  Opinion,  Division  N4.  1. 
Error  from  District  Court,  Hughes  County; 
John  Carathers,  Judge. 
^Petition  by  David  A.  Burnett  and  others 
for  probate  of  the  will  of  Bunnle  Hawkins, 
deceased,  and  Ralph  Welch,  guardian  of  Ad- 
dle Hickory,  objects  on  the  ground  of  undue 
Influence,  duress,  and  fraud.  From  a  judg- 
ment In  favor  of  the  i)eneficlarie8  David  A. 
Bamett  and  others,  Welch  brings  error.  Re- 
versed and  remanded. 

This  action  orlginatecl  In  the  probate  court 
of  Hughes  county  by  the  filing  of  a  petition 
by  David  A  Batnett,  ptaying  for  the  probate 
of  the  will  of  one  Bunnle  Hawkins,  deceased, 
and  the  issuance  of  letters  testamentary  to 
the  petitioner,  the  executor  named  in  said 
will.  The  probate  of  this  will  was  resisted 
by  Ralph  P.  Wtdcb,  guardian  of  Addle  Hick- 
ory, a  minor,  and  the  only  heir  of  Bunnle 
Hawkins,  plalntilT  In  error,  upon  the  grounds 
that  the  will  was  not  executed  In  accordance 
with  the  requirements  of  the  statute,  and 
that  it  was  executed  because  of  the  undue 
Influence,  coercion,  duress,  and  fraud  prac- 
ticed upon  said  Bunnle  Hawkins  by  David  A. 
Bamett,  James  A.  Ostrum,  and  John  E.  Tur- 
ner, the  beneflciaries  named  in  the  wUl,  and 
for  the  further  reason  that  Bunnle  Hawkins 
was  not  possessed  of  testamentary  capacity 
at  the  time  of  the  execution  of  the  will.  Up- 
on the  issues  thus  made,  a  trial  was  bad  In 
the  probate  court,  resulting  in  a  finding  that 
the  will,  while  executed  by  Bunnle  Hawkins, 
was  executed  at  a  time  whoi  be  did  not  pos- 
sess testamentary  capacity,  and  because  of 
the  undue  Influence  exerted  over  him  by  the 
beneOciarlee,  and  an  order  was  made  deny- 
ing the  probate  of  the  will.  From  this  order 
the  beneflciaries,  Barnett,  Ostrutn,  and  Tur- 
ner, appealed  to  the  district  court  of  Hughes 
county,  where  trial  was  bad'  and  Judgment 
rendered  In  favor  of  the  beneflciaries,  who 
are  the  defendants  In  error  here.  Thereupon 
Ralph  P.  Welch,  the  ^ardlan  of  Addie  Hick- 
ory, bi-ings'  the  case  to  this  court  by  petition 
In  error. 


Lewis  C.  Lawsoa.  nf  HoldenvlUe,  and 
James  A.  Long,  of  Wetumka,  for  plalntitF  in 
error.  J.  R.  Witty,  of  HoldenvlUe,  and  Jno. 
B.  Turner,  of  Wetnmka,  for  defendants  In 
error. 

AMES,  'C.  (after  stating  the  facts  as 
above).  [1]  The  first  question  presented  is 
whether,  on  appeal  from  the  county  court  to 
the  district  court  from  an  order  refusing  to 
probate  a  will,  a  motion  for  new  trial  in  the 
county  court  Is  necessary  to  confer  Jurisdic- 
tion upon  the  district  court.  We  tblnk  not 
In  Apache  State  Bank  v.  Daniels,  121  Pac. 
2$7  (not  yet  officially  reported),  we  held  that 
under  the  provisions  of  section  16,  art.  7, 
and  section  2,  of  the  Schedule  of  the  Consti- 
tution, an  appeal  lies  to  the  district  court  In 
probate  matters,  as  provided  by  the  laws  of 
the  territory  of  Oklahoma.  Wilson's  Rev.  & 
Ann.  St.  1903,  |  1793;  Comp.  Laws  1909.  I 
5451.  Section  16  of  article  7  of  the  Consti- 
tution and  section  1982  of  Oomp.  Laws  1009 
(Statutes  1907-08,  p.  286)  provide  that,  "in 
ail  cases  appealed  from  the  county  court  to 
the  district  court,  the  cau86  shall  be  tried 
de  novo  In  the  district  court  upon  questions 
of  both  law  and  fact."'  In  probate  matters 
the  method  of  taking  the  appeal  to  the  dis* 
trict 'court  Is  set  out  In  CJomp.  Laws  1909,  | 
5455  (St.  Okla.  1893,  {  1487),  and  It  is  as  fol- 
lows: 

"The  appeal  must  be  made: 

"1.  By  filing  a  written  notice  thereof  with 
the  Judge  of  the  county  court,  stating  the 
jndgnient,'  decree,  or  order  appealed  from, 
or  some  specific  part  thereof,  and  whether 
the  appeal  Is  on  a  question  of  law,  or  of 
fact,  or  of  both,  and,  if  of  law  alone,  the 
particular  grounds  upon  which  the  party  in- 
tends to  rely  on  his  appeal ;   and, 

"2.  By  executing  and  filing  within  the 
time  limited  In  the  preceding  section,  such 
bond  as  is  required  in  the  following  sections. 
It  shall  not  be  necessary  to  notify  or  sum- 
mon the  appellee  or  respondent  to  appear  In 
the  district  court,  but  such  respondent  shall 
be  taken  and  held  to  have  notice  of  such 
appeal  in  the  same  manner  as  he  bad  notice 
of  the  pendency  of  the  proceedings  in  the 
county  court" 

It  is  apparent  that  under  this  section  a 
motion  for  new  trial  is  not  necessary,  be- 
cause the  exact  manner  of  taking  the  appeal 
Is  specified,  and  no  motion  for  new  trial  Is 
authorized.  Stewart  v.  Kendrick,  12  OkL 
512,  73  Pac.  299. 

The  reason  for  such  a  motion  is  even  less 
under  the  provision  of  the  Constitution  re- 
ferred to,  which  provides  for  trial  de  novo 
on  all  questions  of  both  law  and  fact.  As 
the  district  court  is  not  a  reviewing  court 
under  these  provisions  of  the  statutes,  but  Is 
a  trial  couri,  the  reason  for  a  motion  for 
new  trial  does  not  obtain.  It  Is  true  the 
district  court  is  an  appellate  court;    but  as 
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an  appellate. courf'lt  i»  required  'to.try  the 
cause  de  doto,  and  therefore  does  .not  .M- 
vlew  the  proceedings  in  the  county  court. 

[2]  It  is  argued,  however,  tliat  Ci)mp. 
Laws  1909,  {  3989  (Session  Laws  1907-08, 
p.  474,  {  7),  requires  a  motion  for  new  trial. 
That  statute  Is  as  follows:  "For  the  trial 
of  all  criminal  cases,  now,  or  hereafter  pend- 
ing, or  transferred  in  or  to  any  county  court, 
and  for  the  trial  of  all  civil  causes,  now,  or 
liereafter  pending  in -any  county  court,  the 
pleadings,  practice  and  procedure  shall  ,be 
the  same  as  that  of  the  district  court." 

Conceding,  without  deciding,  that  thla  stat- 
ute would  require  a  motion  for  new  trial  in 
cases  covered  by  it,  we  do  not  think  probate 
proceedings  are  Included  within  the  term 
"civil  causes,"  as  used  in  this  section.  Sec- 
tion 15  of  article  7  of  the  Constitution  pro- 
vides for  appeals  from  the  .county  courts  to 
the  Supreme. Court;,  while  section  16  of  that 
article  provides  for  appeals  to  the  district 
court.    Those  two  sections  are  as  follows: 

"Appeals  and  proceedings  in  error  shall 
be  taken  from  the  judgments  of  the  county 
courts  direct  to  the  Supreme  Court,  in  all 
cases  appealed  tropx  Justices. ,qf  the  peace, 
and  in  all  criminal  cases  of  which  the  coun- 
ty court  is  vested  with  Jurisdiction,  and  In 
all  civil  cases  originally  brought  in  the  coun- 
ty court.  In  the  same  mao^ei;  and  by  like 
proceedings  as  appeals  are  taken  to  the  Su- 
preme Court  from. the  Judgments  of  the  dis- 
trict court. 

"Until  otherwise  provided' by. law,  In  all 
cases  arising  under  the  probate  i Jurisdiction 
of  the  county  court,  api>eal8  may  be  taken 
p;pm  the  Judgments  of  the  county  court  to 
the  district  court  of  the  county  in  the  same 
manner  as  is  now  provided  by  the  laws  of 
the  territory  of  Oklahoma  for  appeals  from 
probate  to  the  district  court,  and  In  all  cases 
appealed  from  the  county  court  to  the  dis- 
trict court,  the  cause  shall  be  tried 'de  novo 
in  the  district  court  upon  questions  of  both 
law  and  fact." 

It  vein  be  observed  that  section  16  covers 
three  classes  of  cases,  and  authorizes  ap- 
peals in  these  three  cases  to  the  Supreme 
Court.  They  are  as  follows:  First,  all  cas- 
es appealed  from  Justices  of  the  peace;  sec- 
ond, all  crimipa),  castes,  of  which  the  county 
court  has  jurisdiction ;  t^ird,  all  .civil  cases 
originally  brought  In  ^be  county  court.  Sec- 
tion 16,  providing  .for  appeals  to  the  district 
court,  only  applies  to  all  cases  arising  under 
the  probate  jurisdiction  oif  the  county  court. 
It  is  thus  seen  that  the  Constitution  draws 
a  distinction  between  civil  and  probate  mat- 
ters; and,  in  construing  the  statute  referred 
to,  we  think  the  term  "civil  action,"  as  there- 
in used,  should  be  construed  as  applicable 
to  the  classification  of  such  causes  contained 
in  section  15  of  article  7;  and  that  probate 
causes,  which  are  distinguished  from  dvil 
cases  by  section  16,  should  be  excluded.  In 
Addition  to  this.  It  is  significant  that  the 
BecUou  referred  to  (Comp.  Laws  lti09, 1 


is  foubd  in  the  chapter  oii'Jiirlea  aind  Ju- 
rors, and,  In  all  probability,  was  Intended 
to  provide  for  the  trial  of  Jury  cases  in  the 
county  court,  and  not  intended  to  refer  to 
pr6bate  cases. 

[3]  Having  reached'  the  conclusion  that 
there  was  error  in  the  exclusion  of  evidence,, 
it  will  be  unnecessary  to  pass  upon  the  other 
assignments  of  error.  In  order  to  correctly 
understand  the  bearing 'of 'the  evidence  ex- 
cluded, a  brief  statement  of.,  the  facts  U 
necessary.  Turner,  one  of  the  defendants  in 
enor,  the  benefldartes  -under  the  Will  of 
Bonnie  Hawkins,  Is  a  practicing  lawyer.  Os- 
trum,  another  of  the  bene&clar;les,  is  a  white 
man,  and  he  and  Turner  are  the  principal 
stockholders  and  are  officers  la  the  Wetumka 
Oil,  Mining  &  Development  Company.  Har- 
nett, the  third  benefi.c^Iy,  la  &.  Creek  Indian, 
and  judge  of  the  Creeif  courto  of  the  Creek 
Nation.  Some  time  in  t^e' summer  of  1907, 
the  beneficiaries  ot,  this  will  secured  a  war- 
ranty deed  from  Bunnie  Hawkins,  conveying 
to  the  'V\'etumka  Oil,  Mining  &  Development 
Company  160  acres  of  land.  'The  considera- 
tion agreed  upon  was  $600,  of  which  JIO  was 
paid  at  the  time,  and  varl9U8  amounts,  ag- 
gregating a  total  of  ^.50,  were  paid  u;^ 
to  the  time  of  the  executiQU  of  the  will; 
$12.50  thereof  being  paid  on  tlie  day  before 
the  .will  was,  made;  iThe  will  was  executed 
on  March  21,  1908) '  and  therefore  six  op 
eight  months  after  tte  deed  was  executed. 
At  the  time  Bunnie:  executed  the  will,  he 
had  consumption,  which,  remitted  in  hts 
death,  about  a  month  afterwards.  By  Its 
terms  the  will  conveyed  all  his  property, 
both  real  and  personal,  to  the  beneficiaries 
therein  named,  and  therefore  .  included  the 
debt  which  they  arwed-  him.  The  will  was 
drawn  by  Turner  in  hisoffiea  ':.-• 
:  .We.thlnk  the  co«rt«rred  in  exdudiitgevi- 
dence  ot:  two  classes: .  First,  evidence  tending^ 
to  show  the  'relati<ms  between  the  testator 
and  beneficiaries  during  the  summer  of  1907, 
when  they  procured  the  deed;  and,  second, 
evidence  tending  to  show  that  these  bene- 
ficiaries .were,  to  a  eertaln  extent,  engaged 
in.  the  business  of  becomlUg  beDeflclartes  In 
wills  executed  by  Indians.  The  nature  Of 
the  evidence  of '  the  first  clas^  which  wag  ex- 
cluded it  diaeloaed  by  the  teUowlug  quota- 
tieiis:  "Q.  Going  badk*  .did- you,  or  Mr.  Ob- 
trum,.  or'  the  Wetumka  OU,  Mining  ft  De> 
Velopment  Company,  execute  any  note,  mort- 
gage<  dfuebilli  or  omtraet  and  give  it  to 
Bunnie  Hawkins,  sbowlUK  the  amount  of  in- 
debtedness .due  him.  for  the  unpaid  purchase 
price  of  that  land?  By  Mr.  Witty:  We  ob- 
ject AS  incompetent,  irrelevant,  and  immate- 
rial. .  By  the  Court:  Sustained.  Q.  You  said 
there  was  about  $33.  paid  on  this  land.  What 
about  the  purchase  price  of  that  land?  By 
Mr.  Wittf ;  We. object  as  incompetent,  ir- 
relevant, <ind  immaterial-  By  the  Court: 
Sustained.  By  Mr.  Long:  Q.  What  was  done 
about  it,  about  securing  it?  By  Mr.  Witty: 
Objected  to  for  the  same  reason.     Bjr  the 
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Court:  Sostalnea.  By  Mr.  Longt  1  offferi 
to  show  tbat  the  porchase  prlc«  wae  not 
paid,  except  $33.B0,  and  that  there  was  no 
aecority  gtvett'  (x>  the  alleged  testator  for  the 
payment '  of  the  ^nrohase  price;.  '  By  the 
Court:  I  have  sustained  that  By  Mr.  Long'. 
Bxception,  please,  ^l*  ■♦  Q.  Did  you  ever 
see  Bunnle  Hawkins  and'  Jobn>  B.  Tamer 
and  D.  A.  Baiiiett  and  3.  A.  Ostrum  togeth- 
er? By  Mr.  Turner:  Objected  to  as  taacbm- 
petent,  irrelei?anti  and  Immaterial.  By  "tlie 
Court:  Sustained.  By  Mr.  Long:  Excep- 
tion, please..  By  Mr.  Ttaraer:  We  will  ad- 
mit we  were  together  several- times.  By  Mr. 
I<ong:'  I  oBer  to  show  by  this  witness  that 
he  was  present'^ —  By  Mr.:  Turner:  I  object 
to  the  statemcmt;  'th6  question  stittwa  Uself. 
By  Hie  Court:  Sustained.  By  Mr.  Long: 
Q.  Wlkat  were  ttey  doing?  i  By  Mr.  Turner: 
We  object,  for  tbe<'i^sen  tbat'lt  is:  ineomr 
petent.  Irrelevant,  and  immatierial,  unless  It 
is  about'  this  transaction.  By  the  Court: 
Sustained.  By  Mr.'  Long:  Q.  Wbat  were 
they  doing  at  any  time  prtor  ■ot<  aft^r  the 
making  «>f  tttis  will?  By  Mr.'  Turned:  We 
object  as  Inunaterial.  By  tlie  Court:!'  Sus- 
tained. By  'Mr.  Long:  BXO^tiMk,;  please. 
We  offer  to  prove  by  this  wftness  that  on  a 
certain  night  dmlng  June  or  July,  1907,  this 
witness  was  -present  In  a  pasture  where  they 
had  Bunnle  Hawkins,  and  where  they  en- 
tertained a'large  number  of  Indians  till  afto: 
midnight,  and  that  on  the  next  morning  they 
-secured  deeds  to  several  hundred  acres  of 
land,  biCludlng  160  acres  from  Bunnle  Hawk- 
ins, for  which  they  did  not  pay  the  full  val- 
ue, or  anything  like  6  per  cent  of  the  value, 
of  the  property;  that  this  traoS&ctlon  was 
again  repeated  by  the  beneficiaries  named  In 
this  will,  or  alleged  win,  on  tike  bight  of  the 
8th  of  August,  and  August  9,  1807.  By  Mr. 
Witty:  We  move  to  strike  the 'Offer  from 
the  record.  By  the  Court:'  No;  let  it  stay 
in;  but  I  will  sustain  the  objection.  By  Mr. 
Witty:  We  except  By  Mr.  Long:  lei- 
<ept  to  the  ruling  of  the  court" 

Two  of  the  objections  to  the- (probate. of 
the  will  were  that  Bunnle  Hawkins  was  not 
of  testamentary  capacity,  and  that  the  ben- 
eficiaries had  exercised  undue  influence. '  We 
think  this,  testimony  ehould-  have  been  2re- 
celved  by  the  court  and -considered  In  its 
tearing  upon  both  these  issues. 

(4,  S]  The  evidence  of  the  second  class 
which  was  excduded  by  the  court  Is  dlsdotk 
■ed  by  the  following  quotation  from  the  tes- 
timony, of  Turner;  "By  Mr.  liong:  Q.  Is  it 
not -a  fact  that  you  have  now  in.  your  pos- 
session four  other  wills  made  by  fuU^bkiod 
Indians  to  you  that  yon  drew  In  your  office^ 
bequeathing  to  you  th^lr  allptments.  and  In: 
Iierited  lands, .  after  you  bad  bought  their 
Inherited  lands  and  only  paid  a  small  price, 
a  small;  part  of  the  purchase  price,  in  which 
Turner,  Ostruun,  and  .Barnett  are  benefi- 
ciaries? By  Mr,  Witty:  We  object  as  In- 
competent, irrelevant,.  «tnd  Inuuia^erlaU  By 
the  Court:    Sustained.     By  Mr.  Long:    Ex- 


ception, please.  Q.  Mr.  Turner,  have  you 
not  BOW  in  this  court  a  case  pending,  where- 
in yon  and  Barnett  and  Ostrum  are  the  bene- 
flciarlas  named  by  full-blood  Indians,  in 
which  you  drew  the  wUI,  and  which -has 
been  contested?  By  Mr.  Witty:  We  object 
as'oot.  the  best  evidence.  Incompetent,  irrele- 
vant; and  Immaterial.  By  the  Court:  It  is 
clearly,  incompetent"  ' 

When  #e  bear'  In  -ailnd  the  relation  of 
these -beneficiaries  to  the  testator,  and  the 
peeuUar  facts  and  drcumstanoes  of  this  icase, 
we  believe  this  *evld«ice  should  have  beeA 
^onslAwed.  If  white  men  are  engaged  in 
the<  busineea  of  becoming  the  beheflciarleB 
of  "the  iwiUs  of  full-blood  indlanB,  -that  is  a 
circumstance  whlota,  it  seems  to  us,  is  proper 
A)r  consideration  In -ascertaining  whether  ot 
not  tiieg  have  exerted  undue  infiuenoe  -upon 
any  particular  one  of  these  Indians.  The 
-white  man  belongs  to  a  different  race;'  The 
IndlBBS  In  this  state,  by  -virtne  ofi  the  dis- 
tribution-!0f '  their  tribal  property,  are  all 
property  owners.  Many  oif  tbem.  are  the 
owners  of  ntlaaMe  property.*  The  i-fnll 
Uoods,  as- a  general  rule,  aire  known  io-be 
-peculiarly  subject  to  .the  loss,  of  their  prop- 
erty at:the  hands  otidealgn-lng  and  uhsctupvt- 
loos  white:  IMA.  'The  oourto  should  be  astute 
to  furnish  tbem  prqtetstloni  and  every  Icgitir 
noate  rule  of  law  shonld:  be:  most- liberally  ap- 
pUad  In  their  Interest 

It  is  not'  natural  that  one  white'  man 
should  be  the:  benefleiaiTy  of  the  wills  of  five 
full-blood  Indians.  It 'Is  not' natural  that 
-after  fullrblood-.  Indians  have  sold  to  :one 
white  man  thefr  inhecited  lands  ftir  a  inerie 
fraction  ot  tb^  value  tbat  tbey  should- be 
under  such  .heavy  obligations  ,to-  'him  'that 
they  would  then  voluntarily. iw^lk  into  his 
office  and. ask  him  to  draw. wills  for  them, 
creatijBg  hint  the  sole  heir  of  all  of  their  aL- 
lotqients,  -as  well  as  .their  inherited  .lands, 
IThis  Is  i.partioulaily  true  when  It  ap{>eaiT9 
that  there  is  doubt,  in  the  minds  of  the 
white  man  about  the  legal  right  of  these 
fuU-bloo4  Indians  to  Stil  their  inherited 
lands.  .  Ont  ca^onot  help  suspect  that  these 
wills  have  souathliig  to  do  witb  perfecting 
the  title  which  the  white  man  has  purchas- 
ed for 'a  nominal  consideration.  B;vld«tee 
tending  .to  show  m.  series  of  transactions  9t 
this  kind  strongly  leads  us  toward  the  con- 
clusion that  the  wills  resulted  from  the  same 
influence,  which. induced |tbe  Indians  to  make 
tlie  d^eds  for  A,,w}>oUy  Inaileqiiajtei  considera- 
tion ;  and,  if  .the  admissiblltty  of  this  evl-' 
denee  can  be  reconciled  with .  established 
principles  of  law,  it  should  certainly  be  ad- 
mitted. 

In  tbe  first  volume  of  Wigmore  on  Evi- 
dence, paragraphs  300  to  383,  the  author  .diA> 
cusses  at  length  the  admissibility  of  evidence 
tending  to  establish  other  offenses  or  similar 
acts,  for  the  purpose  of  showing  knovi^ledge, 
design,  Intent,  bablt,  status,  or  course  of 
business,  in  section  302,  be  .sayj;:  "Without 
formulating  any  accurate  test  and  without 
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attempting  by  numeroas  Instances  >  to  secure 
absolute  certaintr  of  inference,  tbe  mind  ap- 
plies tbls  rough  and  Instinctive  process  of 
reasoning,  namely,  that  an  unusual  and  ab- 
normal element  might,  perhaps,  be  present 
in  one  instance;  but  the  oftener  similar  in- 
stances occur  with  similar  results,  the  leas 
likely  is  the  abnormal  element  likely  to  be 
the  true  explanation  of  them.  Thus,  if  A., 
while  bunting  with  B.,  hears  the  bullet  from 
B.'s  gun  whistling  past  bis  bead,  be  Is  will- 
ing to  accept  B.'s  bad  aim  or  B.'s  accidental 
tripping  as  a  conceivable  explanation;  but 
it  shortly  afterwards  the  same  tbing  hap- 
pens again,  and  If  on  the  third  occasion  A. 
receives  B.'s  bullet  in  bis  body,  the  Immedi- 
ate inference  (L  e.,  as  a  probability,  per- 
haps not  a  certainty)  is  that  B.  shot  at  A. 
deliberately:  because  the  chances  of  an  in- 
advertent shooting  on  three  successive,  sim- 
ilar occasions  are  extremely  small;  or,  to 
put  it  in  another  way,  because  Inadvertence 
or  accident  is  only  an  abnormal  or  occasion- 
al explanation  for  the  discharge  of  a  gun 
at  a  given  object,  and  therefore  the  recur- 
rence of  a  similar  result  (1.  e.,  discharge  to- 
wards the  same  object.  A.)  excludes  tbe  fair 
poBsibillty  of  such  an  abnormal  cause,  and 
points  out  the  cause  as  probably  a  more 
natural  and  usual  one,  1.  e.,  a  deliberate  dis- 
charge at  A.  In  short,  similar  results  do 
not  usually  occur  through  abnormal  causes; 
and  the  recurrence  of  a  similar  result  (here 
In  tbe  shape  of  an  unlawful  act)  tends  (in- 
creasingly with  each  Instance)  to  negative 
accident  or  inadvertence  or  self-defense  or 
good  faith  or  other  innocoit  mental  state, 
and  tends  to  establish  (provisionally,  at 
least,  though  not  certainly)  tbe  presence  of 
the  normal,  1.  e.,  criminal,  Intuit  accom- 
panying such  an  act ;  and  the  force  of  each 
additional  Instance  will  vary  in  ea<A  kind 
Of  oflFense  according  to  tbe  probability  tiiat 
tbe  ict  could  be  repeated,  within  a  -limited 
time  and  under  g;lven  circumstances,  with 
an  innocent  Intent  The  general  canon  of 
logical  inference  already  examined  (ante,  sec- 
tions 31,  S2)  is  here  applied  and  llltfstrated." 
In  tbe  same  section  the  author  quotes  the 
following  from  the  opinion  of'  iSrove,  J.,'  in 
Blake  v.  Assurance  Co.,  L.  B.  4  C.  V.  J>.  94, 
98:  "When  tbe  question  Is  whether  an  act 
was  or  was  not  fraudulent,  acts  of  a  similar 
kind  are  given  as  evidence  to  show  inten- 
tion. I  remember  in  a  bouiebreaking  case 
in  which  I  was  counsel,  a  man  was  found, 
under  suspicious  circumstances,  in  a  bed- 
room. It  was  set  up '  that  be  was  there 
courting  the  servant.  To  show  a  guilty  in- 
tention, Earle,  C.  J.,  admitted  evidence  of  the 
fact  that  he  was  seen  in  a  house  a  week  be- 
fbre  under  circumstances  equally  suspicious, 
and  which  rebutted  the  idea  that  he  was 
there  for  the  purpose  of  courting.  ♦  •  • 
To  take  the  common  Instance  of  fraud  com- 
mitted by  means  of  begging  letters:  If  a 
single  letter  to   one  individual  only   were 


proved,  tbe  evidence  woulA  probatdy  :be  In- 
sufficient for  a  conviction;  but  the  particu- 
lar transaction  is  shown  to  be  a  guilty  one 
by  proving  that  the  person  ehacged  has  .done 
the  same  thing  20  times  before,  »nd  that  in 
each .  case  be  has  .told  false  stories  and  giv- 
en fictitious  names.  <rben  is  there  any  rule 
of  law  to  exclude  thla  evidence  1  I  am  ot 
opinion  that  there  1b  not  Where  the  act  it- 
self does  not  per  se  show  its  nature,  the  law 
permits  otber  acts  to  be  given  in  evidence, 
for  the  purpose  of  showing  tbe  nature  Of  the 
particular  act,  as,  for  instance.  In  cases  of 
uttering  counterfeit  coin,  even  in  some  caRes 
of  murder,  and  generally  whenever  it  la.  nec- 
essary to  show  the  intent  with  which  the 
act  was  done.  •  •  •  (So  in  this  case)  if 
you  show  similar  shams,  carried  out  under 
tbe  same  false  name,  and  that  the  defend- 
ants are  the  people  who  put  the  money  in 
their  pocket  in  each  case,  the  diflScuIty  aris- 
ing from  any  possibility  of  mistake  in  the 
case  Is  removed;  and  the  Jury  may  reason- 
ably be  called  upon  to  infer  that  tbe  defend- 
ants Intended  to  pocket  the  money  of  the 
plaintiff  In  the  particular  case." 

He  also  quotes  tbe  following '  from  tbe 
opinion  of  Judge  Taft,  In  Penn  M.  H  Ins. 
Co.  V.  M.  L.  B.  ft  T.  Co.,  72  Ted.  422,  19  G 
C.  A.  296,  38  L.  K.  A.  83,  70:  "It  is  a  well- 
established  rale  of  evidence  that,  where  the 
issue  la  the  fraud  or  innocence  of  one  In 
doing  an  act  having  the  effect  to  ndslead 
another,  it  is  relevant  to  show  other  shullar 
acts  of  the  same  person  having  the  same 
effect  to  mislead,  at  or  about  the  same  time, 
or  connected  with  the  same  general  subject- 
matter.  The  legal  relevancy  of  such  evi- 
dence Is  based  on  logical  principles.  It  cer- 
tainly diminishes  the  possibility  that  an 
innocent  mistake  was  made  In  an  nntrue 
and  misleading' statement  to  :  show  similar 
but  different  misleading  gtate'mevntS' of  the 
same  person  about  the 'same  matter,  because 
It 'is  less  probable  that  one  would  make  In- 
nocent mistakes  of  a  false  and  misleading 
character  ;in  repeated  Instances  than  tn  one 
instance." 

The  author  concludes  this  paragraph,  at 
page  894,  with  the  following:  "It  is  Just 
tbls  requirement  of  similarity  which  leaves 
so  much  rooin  for  difference  of  opinion,  and 
accounts  for  tbe  bewildering  variances  of 
ruling^  'in  the  different  JfiirlsdictlonsI  and 
even  In  the  same  jurisdiction  and  In  cases 
of  the  same*  Offense.  Some  Judges  '  incline 
to  treat  tbe  Judicial  test  of  probative  value 
as  Identical  with  the  common-sense  test, 
and  to"  admit  such  Instances  as  bear  a  elttf- 
llarity  liberally  Interpreted  by  the  standard 
of  everyday  reasoning.  Other  judges  set 
their  faces  firmly  against  every  Insttince 
which  is  not  on  all  fours  with  the  offense 
In  issue,  regardless  of  the  consideration  that 
Justice  consists  quite  as  much  in  protecting 
the  public  against  evil'  doers  as  In  showing 
mercy  to  those  whose  guilt  has  been  more 
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or  lees  BkiUfaUy  coneeated.  It  te  liopeleas  to 
attempt  to  recwicUe  tbe  pxt^cedenta  under 
tlie  various  heads;  for  too  mifcb  depends  on 
tbe  tendency  of.  the  court  in  dealing  with 
flexible  principle.  One  co«rt  wlU  be  certain 
to  ex(Hude  everything  thai  is  not  too  clearly 
probative  for  even  tecbn(paJ  quibblers  to  op- 
pose, and  sometimes  will  exqUide  evoi  that 
Another  court  will  accept  iwbatever  has  real 
probative  value.  Something,  however,  may, 
perhaps, .  be  gained  by  reaMng,  »s  to  the 
former,  that  it  Is  not  the  law,  nor  precedent, 
nor  prindi^e,  nor  policy,  that  will  account 
for  BQch  rulings,  but  merely  a  rooted  Inclina- 
tion to  take  the  stricter  view  and  a  prefw- 
ence  to  err  In  favor  of  criminals  and  against 
innocent  victims." 

In  Jones  on  Evidence  (2d  Ed.)  i  14S,  it  ia 
said:  "In  criminal  cases  the  conduct  of  the 
prisoner  on  atb«r  oocaslons  is  aometimes 
relevant,  whwe  such  conduct  has  no  other 
connection  with  the  charge  under  inquiry 
than  that  it  tends  to  throw  Ught  on  what 
were  his  motives  and  Intentions  In  doing 
the  act  complained  of.  Thus,  on  trials  for 
uttering  counterfeit  bills  or  cola  and  forged 
instruments,  It  has  long  be^i  the  practice  to 
adndt  evidence  of  the  uttering  of  similar 
countecfeit  money  or  forgeries  to  other  per- 
sons about  the  same  time;  for,  while  in  a 
single  case  the  uttering  of  counterfeit  mon- 
ey might  be.  perfectly  consistent  with  In- 
nocence, the  probabilities  of  guilty  knowl- 
edge rapidly  increase  on  proof  of  a  con- 
tinued dealing  in  the  unlawful  money.  On 
an  accusation  for  -  receiving  stolen  property, 
knowing  it  to  have  been  stolen,  evidence 
that  the  accused  has  frequently  received  sim- 
ilar articles  under  like  circumstances  from 
the  same  thief,  and  stolen  from  the  same 
penwa  -ot  place,  knowing  that  they  were 
Btiilen,  is  relevant  to  show  guilty  knowledge. 
The  same  rule  has  been  applied  In  actions 
for  conspiracy;  for  example,  where  the 
jnroof  tended  to  show  that  the  accused  and  a 
deputy  collector  had '  conspired  to  defraud 
the  revenue  by  entering  goods  at  an'under- 
valuatlooy  evld^ce  of  other  transactions  in 
furtherance  of  the  Mmmon  enterprise  was 
held  relevant.  Oh  the  same  principle  In 
trials  for  embezzlement,  other  previous  acts 
of  the  'defendant  of  a  similar  character,  so 
intimately  connected  With  the  6ne  under  in- 
vestigation as  to  show  common  criminal  in- 
tent, are  relevant." 

These  same  rules  are  stated  with  much 
fullness  in  Wlgmore  on  Evidence  in  the 
sections  cited;  and  at  section  370  that  au- 
thor says  Ijiat  the  same  rules  apply  In  civil 
as  In  criminal  cases.  If  evidence  of  similar 
transactions  is  admissible  on  a  trial  for 
uttering  counterfeit  bills.  If  evidenqe  of  sim- 
ilar transaction^  is  admissible  on  a  charge 
of  receiving  stolen  property.  If  evidence  of 
BlmUa'r  transactions  is  admissible  on  a  trial 
for  conspiracy,  If  evidence  of  similar  trans- 
ections is  a,dmlBslble  to  determine  the  fraud- 


irulent.  nature  of  the  transfer  Of  property 
(Wlgmore  on  Evidence,  f  383),  then  we  hold 
that  under  the  facts  and  circumstances,  of 
this  ease  .evidence  of  similar  transactions 
may  be  considered  as  bearing  upon  the  in- 
tent of  these  beneficiaries  to  commit  a  fraud 
against  the  testator  and  his  heirs. 

At  section  338  Wlgmore  says:  "Here  the 
.question  la  whether  the  transfer  was  made 
with  intent  to  defraud  the  transferror's 
creditors  by  daeeiviiig,  delaying,  or  Undo- 
ing them.  Th»  act  of  transfer  is  conceded; 
no  specific  question  as  to  knowledge  (except  of 
insolvency)  usually  arises  (ante,  section  301) ; 
and  the  Inquiry  Is  simply  as  to  the  intent 
accompanying  the  act.  On  the  intent  theory 
(ante,  section  802),  other  transfers  of  prop- 
erty may  have  some  bearing  on  this  question 
by  tending  to  negative  the  probability  of 
good  faith.  TbBy  vrill  have  such  a  proba- 
tive value  whenever  they  are  made  under 
sncb  drcumatancea  that. they  cannot  be  nat- 
urally accounted  for  by  the  ordinary  course 
of  buslnesa  In  which  such  transfers  occur, 
from  time  to  time,  with  good  faith.  The 
difficulty  is  to  determine  what  circomstanees 
are  essential  to  produce  this  improbability 
that  the  transfer  was  in  that  ordinary  course 
of  business  whidi  Involves  good  faith.  (1) 
The  quantity  of  rproperty  conveyed  will  have 
great  weight,  as  where  all  the  debtor's  es- 
tate is  conveyed;  but  this  is  not  an  essen- 
tial. (2)  The  persons  to  whom  the  transfers 
are  made  will  have  weight,  because  ordi- 
nary transfers  are  naturally  made  to  various 
persons,  and  a  multiplicity  of  transfers  to 
the  same  person  is  hardly  to  be  accounted 
for  by  good  faith;  Moreover,  the  family  or 
friendly,  relationship  of  the  transferee  may 
strengthen  tite  improbability.  But  it  is  not 
essential  that  the  transferee  should  be'  the 
same  person  In  each  case,  or  should  be  lii- 
tlmately  related.  (3)  The  time  of  the  other 
transfers  has  much  weight;  for  in  the  ordi- 
nary course  of  business  a  large  proportion 
•of  the  entire  property  may  be  casually  sold 
from  time  to  time,  but  not  repeatedly  within 
a  short  time.  But  the  time  Is  chiefly  im- 
portant so  tat  as  the  other  transfers  occur 
during  the  period  when  the  transferror  is  in- 
solvent, becan^  the  singularity  of  such 
transfers  at  that  time  Is  less  accountable  by 
the  ordinary  course  of  boslnees  than  at  any 
other  tUne.  It  is  usually  said  that  the  other 
transfers  tiffered  mnst  have  occurred  dur- 
ing a  time  of  insolvency,  actual  or  impend- 
ing; but  this  should  hardly  be  required  as 
a  rule.  Subsequent,  as  well  as  prior,  trans- 
fers equally  avail  to  negative  good  faith. 
(4)  The  consideration  is  material;  for  a 
voluntary  transfer  at  such  a  time  is  singu- 
larly Inconsistent  with  the  probability  of 
good'  faith.'  6n  the  whole,  then,  while  sev- 
eral sorts  of  circumstances  are  significant, 
their  weight  may  vary  in  each  case,  and  no 
one  of  them  is  essential,  except  that  of  time, 
and  here  no  fixed  rule  can  be  laid  down." 


Digitized  by 


Google 


'478 


125  PACIFIC 'BIDPORVBB 


(^kL 


Tbe  evIdeiK^  offered  and  rejected  tended 
■  to  show  that  these  beneflclarlea  were  buying 
the  Inberlted  lands  of  at  least  five  full-blood 
Indians;  that  tfaey  were  paying  for  these 
inherited  lands  an  inelgnlflcant  proportion 
■of  their  real  valne — about  5  per  cent.;  that 
they  were  doubtful  about  the  title  whtcb 
tbey  were  a<H]uirlng;  that  these  Indian^,-  In 
addition  to  their  Inherited  lands,  alsA  had 
allotted  lands;  that  under  these  circum- 
stances these  full-blood  Indiana  'vdinntarlly 
appeared  in  the  office  of  one  o!f  tbe  beaefl- 
«iariee,  the  lawyer,  and  asked  him  to  write 
wills,  devising  and  bequeathing  to  blm  and 
his  associates  all  of  their  property,  real  and 
personal,  thus  disinheriting  their  lawftil 
bstre  and  substituting  these  beneficiaries, 
two  of  whom  were  of  a  different  race,  and 
jnone  of  whom  were  in  any  Way  i>elated. 
The  sltoatlon  is  so  repugnant  to  the  naiborftl 
coturse  of  events,  add  to-  the  natural  senti- 
ments of  humanUy,  as  ito  almost  justify  Its 
condemnation  as. algalhst  tiublic  policy;  and 
we  believe  these  farts  should  be  considered 
In  determhiing  th«  right  and  Justice'  of  the 
case.  Indeed,,  the  policy  of  this'  state  with 
reference  to  this  subject  was  ^expressed  by 
the  Legislature  of  1909  tn-  an  act  which  took 
«ffect  on  JoBe  lltii  of  that  year,  providing 
"  *  ♦  * '  that  no  person  'who  ■  is  prevented 
by  law  fbom  alienating,  conveying  or  in- 
cumbering real  pro{kerty  While  living  s&aK  be 
allowed  to  beqneath  same  by  wtll.''  Comp. 
Laws  1809,>i  889e. 

An  ezteiiaive  note  npon  undue  influence 
as  affecting  the  valldl^  of  wUIs  Is  found 
io  Sii  Am.  St  BepUeitendlng  fr^an  page  6T0 
to  page  681<  The  author  of  thta  note,  at 
page  670  of  31  Am.  8t  R«p.,  says^i  "That 
iundue  influence  exercised  oven  a  testator 
will  Invalidate  a  wUl  executed '  by  him  as 
4#e  .result,  of  Us  domination  is  everywhere 
-conceded;  and. It  ia' therefore  of  tbe.  utau>8t 
importance  that  some  test  be  formulated,  by 
the  application  <ot  which- to  established  facts 
a  correct  cou^dualon  may  be  reached  as  to 
whether  or  not-  a  will  Is  incurably  tainted 
by-  this  vicew  We  must,  however,  confess  at 
the  outset  ttiat  ouch  a  te«t  has  not  been,  and 
cannot  be,  prescribed,  and  .^hat  .each  case 
juust  be  left  to  be  decided  in  the  light  of  its 
attendant  circumstances.  Elldnton  v.  Brick, 
44  N.  J.  Eq.  154  [15  AtL  391,.  1  I*  B,  A. 
161];  Waddlngton  v.  Buzby,  45  N.  J.  Eq.  173 
116  Atl.  690],  14  Am.  SL  Rep.  706;  Hartman 
T.  Strickler,  82  Va.  225.  It  is  not  the  means 
-employed,  so  much  as.  the  effect  produced, 
which  must  be  considered  in  determining 
whether  iiudue  influence  .has  .contributed  to 
tbe  malting  of  a  will;  for,  no  matter  what 
means  have  been  employed  for .  influencing 
the  Judgment  or  overcoming  the  will  of  the 
testator,  yet.  If  he  was  able  to  resist  them, 
and,  notwithstanding  their  existence,  to  make 
a  disposition  of  his  property  according  to  his 
own  desires,  that  disposition  must  .stand, 
•because  the  Influences  were  unavailing. 
Though,  on  the  other  hand,  the  influence  ex- 


erted ov«r  the  tektftor  was  sttCh  m.  If  ap- 
plied nhder  ordinary  circnmstances,  or  ex- 
ercised over  persons  of  ordfnary  powers  of 
resistance,  would-be' regarded  as  Innocent, 
yet,  if,  In  the  particular'  caae,  It  reeulted  In 
a  dlaposition  of  -property  contrary  to  the  tes- 
tatev's-  desire,  th^  influence  tttiB'  Tihdu&  Lev- 
erettVt  Hetrb  r.  -GtarUaie,  19  Ma.  80." 

At  page  688  of  31  Am:  8t  Bep.,  the  au- 
thor quotes  tbe  following  from  -Lyons  T. 
Campbell^  88  Ala.  462,  7  South.  260:  "While 
tbe  mere  fact  that  a  wUl  ia  written  by  a 
party  who  takes' a  benefit  under  it  does  not 
invalidate  It,  yet,  if  the  benefit'  Is  large,  and 
especially  If  the  beneflotaiiy  is  a  ibtranger  to 
the  testator's  blood,  the:  tHStruiueiit  will  be 
scrutinized  with  suspicion,  and  idear  prooif 
thirt  the  testator  knew  its  contents  -will  be 
required  to  admit  it  to  probate.  Proof  of 
testaraeotary  capacity  and  of  formal  execu- 
tion are  InsQlSblent  'Because  of  its  accuracy 
and  guarded  limitations,  we  quote  the  state- 
ment of  tbe  rule  made  by  Baron  Failie:  'II 
a  party  writes  ^r  prepares  a  will,  nnder 
which  be  takes  benefit,  that  ia  a  drcom- 
Btauoe  which  ought  generally  to  -  excite '  the 
BuEQ)lcion  of  the  court,  and  caiUs'upon  It  to 
be  vigilant  and  Jealous  ta  examining  the  evi- 
dence in  support  of  the  instrument,  In  favor 
of  which  it -ought  not  to  pronounce,  unless 
the  suspicion  Is  removed,  and  it  Is  Judicially 
satisfied  that  tbe  paper  propounded  does  ex- 
press the  true  will  of  the  deceased.  Barry 
V.  Butlln,  1  Ourt  687.'  Evidence  in  the  shape 
of  instructions  for  the  preparation  of  thb 
vrill,  or  reading  or  hearing  It  read,  Is  the 
most  satisfactory,  but  not: the  only  precise, 
-sitiecles  of  evidenee  of  the  testator's  knowl- 
edge of  the  will  (circumstantial  evidence 
may  be  suflSctent);  but  the  party  claiming 
under  tbe  will,  whatever  mode  of  proof  he 
may  adopt,  nrast  satisfactorily  establish  that 
the  testator  knew  the  contents;  onus  pro- 
band! is  on  him." 

With  reference  to  the  admissibility  of  evi- 
dence,: at  page  686  of  31  Am.  St  Rep.,  the 
author  says:  "It  is  not  possible  to  specify  or 
describe  all  -the  evidence  which  may  prop- 
erly be  received,  .either  to  prove  or  disprove 
the  existence  of  undue  Inflvence.  Of  cooise, 
every  fact  i^om  which  tbe  Inference  might 
legitimately  be  drawn  that  Bucb  Influence 
bad  or  had  not  been  exerted,  or,  if  exerted, 
that  It  had  or  had  not  been  .effective,  is  ad- 
missible, provided  the  time  <^f  its.ezeartion  is 
not  80  repotet  either  from  tbe  making  of 
the  will,  or  from  the  death  of  the  testator, 
that  no  effect  can  reasonably  be  attributed 
to  it  On  tile  one, hand,  it  may  be  conceded 
that  it  Is '  not  essential,  that  the  Influence 
be  employed  at  the  time  of  the  execution  of 
the  will;  aiid,  on  the  other,  that  It  must  con- 
tinue to  be  operative  upon  the  mind  and  wUl 
of  the  testator  when  he  executed  his  .IajB|: 
testament,  no  matter  when  it  was  first  exer- 
cised. In  re  Shaw's  WUl,  11  Phlla.  [Pa.]  JHU 
Davis  V.  Calvert,  5  Gill  &  J.  IMd.]  269,  25 
Am.  Dec.  282;  Ilartman  v.  Strickler,  82  Va*. 
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S2S:  Tftftor  T.  WUbum,'20  Md.  306,  «4i  Am. 
Dec  18Q,  .  In  other  wor^e,  1(  any  f laad,  coer- 
cion, misrepresentation,  or  other  means  of 
UD^ue  Influance  are  exercised  ov^  tlte  testa- 
tor, It  is  not  n«ce8sary  to  prove  tltat  they 
were  so  exeicls^  at,  the  time  the  will  was 
execiit^,  hilt  the  -  probability  of  their  being 
effectlTe  or  Influential  mast  ordlnarity  dimin- 
islk ,  with  tlie  lapse  of  time;  i^^d  the  time 
way, be  so.temo^.a«  to  Justus  th»  exclusion 
of.  the.  evid^ce." 

-  ,.W^  iUkV^  pp  doubt  but  that  the  cooclssion 
we  have  announced  regarding  the  admlsslbUl- 
ty  at  the,  erldmce  of  the  relations  betweeq 
these  beneficiaries  and  the  testator  la  the 
summer  of  1907,  and  from  thenoe  wBtinu- 
ousiy  up  to  the  execnti^n  of  the  wlU,  Is  cor- 
rect. We  confess,  iiowevei^,  that,  the,  admla- 
siblUty  of  the  evidence  .tending  t«  show 
that  tberse  beneflciariea  weroi  19  the  haUt^ 
apd  possibly  in  the  ..business,  of  becopilng 
the  beneflclariea  of  the  .wUfaof  other  full- 
Mood  Indians  may  be  aq  extenslop  of  the 
weli^settled  rules  of  evldeqc^..  But,  If  eo»  Wjq 
believe  it  If  Justified  by  the  facts  surround- 
ing this  particular  class  of  cases,  on. account 
of  the  unusual  conditions  obtakilng  In  cer- 
tain parts  of  this  state;  and  we  do  not  wish 
to  lay  down- this  rule  .as  appllcaUe  generally 
to  all  qas^,  but  .only  ta  tbose  failing  within 
the  reason  ef  the  rule^  .  ;    , 

The  right. of  a-fuU-Uood  Crie^k  Jndlap  to 
makq.a  will  i^.not  questioned  14  4Uf3  case.  ■ 
.  Op  ^4CCDunt  of  the  rulings  on  ttje  -eyf dencei 
keri^in- refcjTJCed  to,  ..we  think  tbe  case  Bboiold 
be.reyer$«d  ab^  .remanded  fer  a  mew  trlai. 

P£R  CURIAM.'  Ad6pted  in  whoia 


■     *    PROCTOR  T.  HARRISON' et  al.      '      ' 
(Supreme  .Court  of  .Oldahbma.    'ifay  i-^  101^') 

•  '(Svnai*»'b«the  06,Ailf  •['■ 

1.  FoBMSB  'decision  FoLX-OWED.  "  " 

Same  as  paragraph  1   of  the  gynabns  hi 
Welch  Ti  Bametl,  jt25  Pac  472,  Just  decided. 

2.  FoBKEB  DXCISIOKT  FOLLdWED.' 

Some  as  peragrapb  -2  of  th«  lyllabua  ib 
Welch  V.  Bamett,  135  Pac  472,  joat  decided. 

a.  WiW«  (|-36*»>)— Pbobats— APPBiU>-Tim: 
ro»  Taking  P^oceebing3.  ,  , 
;  In  trying  the  contest  over  tlje'  probate  at 
a  ivfll,  the  county  :fudge  filed  in  the  cause  find- 
ings of  fact  and  'tt^olnsions  of  law.' '  Two  days 
later  be  entered  judgment  pursuant  to  these 
findings  and  conclusions.  Beld,  the  time  w>tb- 
iit  which  to  appeal  comme'ncod  to  run'  from  the 
entering  of  the  Jadgnieat,  and  not  from  the  fil- 
ing of  the!  findings,  of  .fact  and  eondusians  of 
law. 


W: 


[Ed.  Note.— For  other  cases,  see  Wills,  Cent. 
<ig,  ft  828,  829;   Dec  Dig,  t  364.*] 


4.  Pleading  (|  434*)— Objection— Qitbb  bt 
judoiibnt. 

After  a  pleading  has  beep  treated  as  aqffi- 
cient  iiv  the  trial  court,  the-  evidence'  has  all 
been  offered,  and  judgment  rendered,  it  is  too 
late  in  this  court  for  the  first  time  to  raise  the 


Question  that  a  denial' of  tkte -.answer  la  not 
sufficiently  pleaded. 

_[Ed.  Note.— For  other  cases*  see   Pleading, 
Cent,  Dig.  11  1478^1480;   Dec.  Dig.  {  434.*] 

5.  Appeal  and  £:brob   (}  203*)— Beceftiok 
or  EviDENCB— Objection. 

The  failure  of  the  plaintiff  to  offer  certisiTi 
evidence  cannot  avail  the-  defendant  in  this 
court,  when,  without  objection  to  the  plaintiff's 
failure  to  offpr  tbif  evidence,  the  defendant 
himself  offers  it.*  ' 

[Ed.  Note.-^F<tr  other  'cases,  see  Appeal  and 
Error)  Cent.  Dig;  §  1064;    Dec.  Dig.  {  203.*] 

6.  Wills   (f  108*)  — '  ExtectjTiON  —  Indian 
.  Will. 

A.cknowledgqieat  and  appKoval  of  an  In- 
dian will  mider  act  of  Congress  of  AprU  20, 
1906,  c.  1876,  }  23,  34  StaT  145.  as  amended 
by  act  of  May  27,  1908,  c.  199,  I  8,  85  Stat. 
315i  examined,  and  held  nifficient.    - 

{Ed.  Nqte.— For  other  cases,  see  VWb,  Cent 
Dig.  ii  246-258;   De<v.  pig.  {  108.*! 

■  Commissioners' '  Opinion',  Division  No.  1, 
Error  from  £>latrict  Court, ^ughes, County; 
John  Cbrutherl9,  Judge.    ' 

Petition  by  B.  H.  Hitrrison  arid  a^othei^ 
for  the  probate  of'.the  will  of  Taylor  Foley, 
and  Malinda  Proctor  bbJjEK^ts.  From  a  Judg- 
ment of  the  district  'court  iii  favor  of  the 
proponents,  the  contestant' hrings  error.  Af- 
firmed.' 

This,  proceeding  was  ogmmenoed  ia  the 
county  court  pf  Hug^s  county  by  the  .Sling 
<ft  a,  petition  by  B^  S-  HaridsoQ  and  UiBiie 
Kati)  for  tbevprobate  of  tbe  w^l  of  one  Tay- 
lor' Fo)ey..  Notice  ot  tlbe  application  beins 
giTe4  Malinda.  Proctor)  ^imiag  to  be  the 
widow  of -Taylor  Foley,  ebjecbed  to  the  i»r>-. 
bate' of.  the  wUUton  the  ground  that  it  was 
not  ^executed  in  accordance  with  law;:  Cbst 
Taylor  Foley  mas  xtot  of  sound  miad  and.  dis- 
posing m«nocy<  at  tbe.  time,  of  tbq  esncntlon 
of  the  wlU;  and  that  it  was  executed  Itr 
QBSBon  of  tiie  fcaudi  mltrepreaentatloBi  dfl.< 
celt,  and  undue  influence  eC  B:  H.  Harrlsoar 
and.  Liasie  Fatt,  tbe  blBDeflQiaitlea.  The  cona" 
ty  court  rendered  its  decision  in  favor  of 
the  contestant  On  appeal-  to  the  district 
court,  tbe  Jvdgment  was  rendered  IQ'  favor 
oft  tbe  proponents  of  thd  wUk  and  the  con- 
testant brings-  the  case  here-  by  petition  in 
error..   AfikrmelL  '  . 

Lewis  '  C.  Xawson; ,  of  Holdenvllle,  andj 
James,  A.  'Long,  of  .Wetumka,  for  plaintiff  in' 
error. '  J.  L.  Skinner,  of  Holdenyllle,  for  de- 
fendants.In  errpr.       .  '  \      . 

AMES,  C.  (after  stating  tber  fai^  !  aa 
above).  [1, 2]  The  first  question  argued,  is- 
that  no  motion  for  new  trial  was  filed  In  the- 
Qounty  court,  and  that  therefore  the  dla-, 
tclct  court  had  no  Jurisdiction  to  hear  the- 
appeal.  This,  identical  question  has  been  d»^ 
te^mined  by  us.  in  -tji^  case  of  Welch  t, 
Bainett,  Just  decided,  where  we  held-  that' 
no  such  motion  is  qqcessa^y,  <    • 

[3]  It  is  next  argued  that  tbe  district 
court  was  without  Jurisdiction,  because  the 
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appeal  wa«  not  tak^  In  10  days.  Ihla  qties- 
Uon  Is  raised  for  the  first  time  in  this  court; 
DO  motion  to  dismiss  the  appeal  having  been 
presented  to  the  trial  court.  The  point  is 
without  merit  The  county  Judge  filed  in 
the  cause  bis  findings  of  fact  and  conclu- 
sions of  law.  Two  days  later  he  entered 
Judgment  tn  the  .cause.  The  appeal  was 
taken  within  10  days  after  the  Judgment 
was  entered.  The  argument  is  made  that 
the  findings  of  fact  and  conclasions  of  law, 
as  first  filed,  were  the  Judgment  of  the 
court;  but  we  do  not  concur  in  this  position. 

[4]  It  is  next  argued  that  the  denials  by 
the  proponents  of  the  allegations  of  fraud 
made  by  the  contestant  are  insnflacient 
This  Is  a  question  of  pleading.  The  case 
was  tried  in  the  county  court  and  district 
court  on  the  pleading;^  as  filed,  and  no  point 
was  raised  that  the  denials  were  Inwfflcient 
No  motion  foe  Judgment  on  the  pleadings 
was  filed,  and  the  point  was  not  in  any  way 
reserved,  and  la  in  fact  without  merit  San 
Juan  Light  &  Transit  bo.  t.  Requena,  2SA 
V.  a.  89,  32  Sup.  Ct  389,  66  L.  Ed.  680. 

[t]  At  the  trial  in,  the  county  court  the 
three  attesting  witnesses  were  examined. 
Prior  to  the  trial  In  the  district  court,  Dick 
Fatt  and  Cully  Targee,  two  of  the  attesting 
wltneMSes,  died.  On  the  tilal  In  the  district 
court,  the  proponents  of  the  will  offered  the 
testimony  of  the  living  witness.  Introduced 
the  will,  and  rested.  It  Is  now  argued  by 
tbe  contestant  that  It  was  necessary  for  the 
proponents  to  offer  the  testimony  of  these 
deceased  attesting  witnesses  as  it  was  given 
in  the  county  court  Conceding,  without 
deciding,  that  this  position  is  true,  it  is  of 
no  avail  to  the  contestant  as  immediately 
after  the  proponents  rested  the  contestant 
without  demurring  to  the  evidence,  offered 
the  testimony  of  these  deceased  attesting 
witnesses,  and  this  testimony  was  admitted, 
without  objection,  and  considered  by  the 
court 

[I]  It  is  next  argued  that  the  a<^nowledg'- 
ment  of  this  will  before  the  United  States 
commissioner  was  insufficient  The  act  of 
AprU  26,  1906,  c.  1876,  i  23,  84  Stat  146,  as 
amended  by  the  act  of  May  27,  1908,  c.  199, 
i  8,  36  Stat  815,  is  as  follows  (1909  Supple- 
ment to  Fed.  Stat  Aim.  p.  200):  "Every 
person  of  lawful  age  and  sound  mind  may 
by  last  will  and  testament  devise  and  be- 
queath all  of  his  estate,  real  and  personal, 
and  all  Interest  therein:  Provided,  that  no 
will  of  a  fttU-blood  Indian  devising  real  es- 
tate shall  be  valid,  if  such  last  wUl  and  tes- 
tament disinherits  the  parent'  wife,  spouse, 
or  children  of  such  full-blood  Indian,  unless 
acknowledged  before  and  approved  by  a 
Judge  of  the  United  States  Court  for  the 
Indian  Territory,  or  a  United  States  commis- 
sioner or  a  Judge  of  a  county  court  of  the 
•tate  of  Oklahoma."     The  acknowledgment 


taken  by  the  United  States  commissioner  is 
as  follows:  "State  of  Oklahoma,  County  of 
Hughes — ssi:  Be  it  remembered,  that  before 
me,  L.  S.  Fawcett  a  'United  States  commis- 
sioner in  and  for  the  Eastern  district  of 
the  state  of  Oklahoma,  duly  appointed  and 
acting  as  andb,  on  this  21st  day  of  July, 
1908,  personally  appeared  Taylor  Foley,  to 
me  known  to  be  the  Identical  person  who 
executed  the  foregoing  Instrument  and  ac- 
knowledged to  me  that  he  executed  the  same 
as  his  free  and  voluntary  act  and  deed  for 
the  uses  and  purposes  therein  set  forth,  and 
he  stated  and  declared  to  me  that  said  in- 
strument was  his  last  will  and  testament, 
and  that  the  same  was  read  over  to  him, 
and  that  he  fully  understood  its  contents 
prior  to  the  execution  thereof,  and  said  will 
Is  now  by  me  approved.  In' witness  whereof, 
I  have  hereunto  set  my  hand  and  official  aetJ. 
the  day  and  year  above  Written.  Is.  S.  Faw 
cett  United  Stateti  Commissioner  for  the 
Eastern  District  of  the  State  of  Oklahoma.** 
It  1b  not  necessary  to  say  anything  further 
concerning  this  position,  as  it  Is  so  manifest 
that  the  acknowledgment  comes  within  the 
purpose  of  the  Stirtute  that  argtiment  can- 
not make  it  clearer. 

It  Is  HeXt  argued  that  the  proof  did  not 
show  that  thie  testator  de<nared  to  the  at- 
testing witnesses  that  the  Instrument  was 
his  last  will  and  testament  On  this  point 
counsel  for  both  sides  have  overlooked  the 
following  t^tlmony  of  a  witness  who  was 
present  when  the  will  'was  'executed,  and 
who  testified  to  the  manner 'of  Itsezecatlonr 
"Q.  How  long  after  that  before  the  other 
witnesses  came  In?  A.  He  nekiA  me  where 
the  other  two  boys  were,  and  he  said,  'Call 
them  In;'  and  they  were  called,  and  he  said. 
This  is  my  last  will,  and  I  want  you  to  wit- 
ness It' "  It  Is  argued  at  great  length  that 
the  evidence  shows  fraud  in  the  procurement 
of  the  will.  We  liave  examined  the  evidence 
with  care,  i^nd  some  of  It  tends  to  establish 
fraud,  while  some  of  It  tends  to  establish 
the  absence  of  fraud.  The  case  was  tried 
without  a  Jury.  The  court  found  the  issue 
in  favor  of  the  proponents,  and  we  are  not 
able  to  say  that  there  was  no  evidence  rea- 
sonably tending  to  support  his  finding. 

We  have  examined  the  objections  to  the 
rulings  of  the  court  on  the  introduction  of 
evidence,  i^nd  have  read  all  the  evidence  in 
the  case.  It  would  accomplish  no  useful  -por- 
pose  to  set  out  these  objections  seriatim. 
None  of  tjiem  involve  any  new  or  Interest- 
ing or  uncertain  rules  of  evidence;  and  It 
Is  sufficient  to  say  that  In  our  opinion,  the 
trial  court  committed  no  reversible  error  In 
his  rulings. 

We  think  the  judgment  of  the  trial  court 
should  be  affirmed.  '  .    ' 

PER  CUBIAM.    Adopted  in  wltola^ 
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LTJCAS  tt  aL  t.  LUCAS.     ' 
(Supreme  Court  of  Oklahoma.    July  18,  1912.) 

(Svttabui  (y  the  Court.}' 

1.  CocBTs    ({   202*)— Affxixa'tb:  JUftlSDtC- 
TiON— Pbobate  Cases. 

An. appeal  from  a  judgment;  decree,  or  or- 
der of  the  county  court  in  probate  cases  will 
not  lie  direct  from  such  cour^  to  the' Supreme 
Court. 

[£d.  N«te.— 'For  other  cased,  Set  CAnrtst 
Cent.  Dig.  {{  480-186;   Dec.  Dig^  {.  202.*J 

2.  CorrBTS.  (f   202!*) .— Ai»xu<A.n  Juubdio^ 
xiQN— Probate  Cabks.    .    . 

Under  .the  prorisions  of  section  16,  art.  7, 
and  section  2,  of  the  Schedule  of  the  Consti- 
tution, an  appeal  lies  to  the  district  court,  in 
prob«te  matters,  In  those  cases  in  vhich  an 
appeal  was  allowed  by  the  Statutes  of  OJ(l»-. 
homa  Territory  (Wilson's  Stat.  |  1793;  Sny- 
der's Stat.  J  5451).  '     '  ■   f 

[Ed.  Note.— Por  otber  cases,  see  Courts,' 
Cent.  Dig.  f{  '480-486;   Dec>  Dig.  f  202.*] 

Comiiilssloners'  Opinion,  Divlsloii.  No.  2. 
Error  friim' Pawnee  County  Court;  iH.  JB. 
McNen,  Judge.  i  i   .      .  . 

Pfetltlori  ty  Cla  jton  I^ueas  and  others,  con- 
teshh^  the  will  of  Rus  Lucas  and  asking 
tbat  Its  probate  be  annulled.  From  a  Judg- 
ment'sustaining  the  deitiurrer  nf  W.  ft.'IiU- 
cas  to  the  petition,  the  petitlonefis'  bTln;g  -6r- 
ror.    I>l8inlssed. 

EL  M.  Clark,  ot'^a^^raee,  foe  Blaintlffa  in 
error.  'W.  h.  Eagletcm,.  of.  Norman,  for  d&< 
fendant  in  error.  .      . 

BREWER,  C.  On  September  ft,  190ft,  the 
plaintift  In  error  filed  In  the  coupty  court  of 
Pawn^  county  a  petition,  contesting  the  will 
of  Rus  Lucas,  who  died  April  5,  1904,  and 
which  was  probated  December,  1904,  s^kin^ 
that  the  will  be  dec^rsd  void  and  held  for 
naught,  and  that  its  probate,  and  all  pro-, 
ceedings  and  orders  p^or  and  subsequent  to 
the  order  of  probata,'  be  vacated,  annulled, 
and  held  for  naught;  tfa^t  the  plaintiffs  In 
error  be  d^qreed  to  be  heirs,  and  entitled  to 
participate  as  such,  In  the  estate  of  the  said 
Rus  Lucas,  deceased.  A  demurrer  was  sus- 
tained to  this  petition,  from  which  action,  of 
the  court  this  appeal  was  brought  ^rect  to 
this  court. 

[1]  A  motion  to  dismiss  has  i>een  filed  by 
the  defendants  In  error,  assigning  numerous 
reasons  ;trby  the  appeal  should  be.. dismissed. 
One  of^  the  grounds  being  that  appeals  in 
proliate  matters  In  the  county  court  ipust  be 
taken,  to  the  district  .court,  and  cannot,  be 
taken  direct  from  -  the  county .  court  to  this 
court  This  contention  is  soimd,  and  £oea 
to  the  Jurlsdictiou  of  this  .court. .  , 

[2]  Section  16^  art  7,  of  the  Constitution, 
Is  as  follo.wB:  ''Unai  otherwise,  provideid  by 
law^  itt-all  cases  arising  under  th^  probate 
Jurlsdlctlbn  of  the  countr  cburt,*  appeals  piay 
be  taken  from  the  Judgments  of  the  county' 
court  to  the  district  court  of  the  county  in 
the  same  manner  as  is  now  provided  by  the 
laws  of  the  territory  of  Oklahoma  for  np- 


pesls  ftbm'  the  probate  cetilt'to^t^^  ^Atrict 
court,  and  In  all  cases  appealed  from  the 
county  court  to  the  district  court,  the  cause, 
shall  be  tried  de  novo  in  the  distvlct  court 
upon  questions  of  both  law  and  fact."    The 
law  of  the  territory  of  Oklahoma  in  force  at_ 
the  time  of  the  adoption  of  the  Constltution,'-' 
pi^oTldlng  tor  appeals  from  the  county  to  the 
district  court.  Is  section  5451,  Gomp.  U  1900^ 
"An  appeal  may  be  taken  to  tbe  district  court 
from ,  a  Judgment,  decree  or  order  pf  tbe 
county  court,    »    •    *    against  or' in  favor 
of,  the  validity  .of  a  will  or  revoking  the 
pfobate  thereof." 

That  this  is  a  probate  procee^liife,  ime  &- . 
volvjng,  apd  wholly  depending  upon,  the  pw^' 
bate  Jurisdiction  of  the  county  coUrt,  cannot, 
be  doubted.   The  coiistltu^lonal  provision  'rel- ' 
atlve  to  such  appeals  .affords, its  own' 'inter-' 
pretation.    The  framers  of  the  Constitution ' 
provided,  with  care,  just  how  appeals  from' 
the  ibunty  coui-t  might  be  tflKed.    Sectibn  45 
of  artlc^le  7  allows 'Appeals  from  the  county 
court  direct  to '  the  Supreme  C&att  ka'ctttu''' 
Inal   cases,   cases   appealfid  flronf  jUSttc«°  9t^ 
the  peace  courts,  and  in  civil  cases  originaUy 
brough^  in  the  county  .court.    The  ne^  sec- 
tion (16, ;  supra)  deals  entirely  with' appeals , 
froDii  .^ouhty  courts  In  probate  matters,  thus  r 
making    the    distinction    between    ciivil   and, 
probate  cases  dter,.  That  such  appea,ls  are , 
prQperly  taken  to  the  district  court  has  been., 
decided   here  In  numerous  cases.    .Ai^chej 
SUte  Bank  v.  Daniels,  121  Pac,  237;    Bur- 
dett  T.  ^ordett,  26  OU.  416,  lO0;Pac.  922,35  . 
L,  R.  A.  (N.  S.)  964 ;  Burnett  v.  Jaokvon,  27  , 
OkL  276,  111  Pac.  194;  Welch  v.  JBaenett,  125 
Pac.  472.    In  Apache  State  Bank  v.  Daniels, 
supra,  it  is  said:    "Under  tbe  prorisions  of  > 
section  16,  art. 7,  and  section  2  of  tibe  Sched- 
ule of  tbe  Constitution,  an  appeal  lies  to  tbe  . 
district  court,  in  probate  matters,  in  those 
cases  in. which,  an  appeal  was  allowed  by  the 
Statutes    of    Oklahoma    Territory    (Wilson's. 
Stat  1 1798;   Snyder's  Statutes,  |  5451)."    In 
tbe    Welch    Case,   snpm,    it    is   held   that:  . 
"'Probate  proceedings'  are  not  Included  In 
the  term  'dvll  causes,"  as  used  in  section  15, 
art.  7,  6t  the  Constitution." 

Without' going  into  the  other  founds  urg-  • 
ed  for  dismissal,  we  think  It  is  clear  that 
this   court   is  without  JU'rlsdlctlon  in  this 
case,   and   that  the  appeal  should  be  dJs*  ' 
.missed. 

PER  CURIAM.    Adopted  in  wtaele.  - 


MUSKOGfeE  feLbCTRlC  TRACTION  CO,  t.  ' 

.",•  •'..'.       ■   STA(}GS.  :    '    '_.      ,, 

(S'upreine  Court  of  Oklahoma.    May  14,  19124- 

",'.'.,'■  '{S'vXiaT>u»"bv  the  Court.) 
1.  Appeal  and  Rbbob  (|  692*)— Pbbskwtiws 
Questions  in  Tbiai,  Codbt— Ofjtsb  op  Bv« 

lOENCE. 

In  order  that  this  court  may  consider  ai^ 
signments  of  error  relating  to  the  exclusion  of 
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tfUltsmt,  .t&tren^aat.  be  «  wt^winr.  in.  the  T«f- 
ord  as  tp  vhat,  £b«  exclvded'.  evMence  would 
hive  been,  before  tnU  conrt  call  My  'that  thert 
waa  erioif  <in  the  ruling. 

tSd;  Note.— For  other  caws,  aeb  Appeal  and 
Error,  Cent  0|g.  ||  2805-2S09;    Dec.  Dig.  i 

ea2.»] 

SLXbIAI.    (i    252*)— INSTBUCXXOWB  — APBUCA- 

BiLiTT  TO  Case. 

Ab  instruction,  not'  sopported'  by  the  erl- 
dence,  bat  wbich  reqaires  a  finding  by  the  jury' 
on  a  materia)  isa^e  raised  by  the  pleadings,:  is 
erionepus,  and  should  not  be  given. 

[Ed.,  Npt^;— For  other  cases,  pee  Trial, ■.Ce?t. 
Otg.  n  5(6,  596-812;:  Dec.  Dig.  J  2S2.»] 

Commissioners''  Opinion,  bivlslon.' No.  - 1, 
Ewor  ;fj-om  Superior  Ctourt,  Muskogee  Coun- 
ty;  Farrar  I*  McCain,  Judge. 

,' Action  by  MlUle  Staggs  against  th^  Mus- 
kbgee,  Electric  Traction  Conapany  for  per- 
sonal Injuries,  Judgment  for  plaintiff,  and 
defendant  brings  error.  Reversed,  and  re- 
manded for  new  trial.' 

.-N.  A.  Gibson  and  H.  C,  Tburman,  both  of 
Mu8Ju>g;ee,. ,  f or  plaintiff  In  error,  ^ert  O.. 
Wood  and  O-  T.  GUbectson,  both  of  Muskogee, 
f«F  defwdant  In  efxor. 

BOBEftTSgiN,  C.  rU  It  te  essential  to  a 
correct  determlnatlbn  of  the  Issues  Involved 
herein  that  the' record  show  whethei-  or  taot 
the  accident  occurred  qn  ti  public  klghwjiy 
oir  titteet,  or  on  private  proi^rty.  Plaintiff 
allegM  In  her  petition'  that  the'  accident  o<s 
cfirried'  on  a  pttbllc  street'  In  thfe  city  of  MuS- 
ko^;  -while  the  defeudant 'alTet^'Jn  'Its 
answei"- that 'the  point  where  the'  accident  oc- 
capreS"waB  bn  its  private  property,  and  that 
plftlnttff,  at  the  tiine  sh^  was  injured,-  'was 
a  trespasser.  It  can  Ireadily'  be'  seen  that 
wholly  dlfferent'TUles  covering- tlie  adnilssion 
of'  testimony  and  firing  the -rights,  duties, 
and  liabilities  of  the  parties  ^rtrould  apply  in 
the  one  case  from  tho»e°  ai^icable -tO'-the 
otlier.  The  lilaintlfl  «t  the  trial  attempted 
tot'lntroduce- certain  plats,  whether  for 'the 
purpose  of  <  lowing  that  the  scene  of  the 
accident  was  within  .the-  limits  of  the  city  of 
Muskogee,  or  that  the  street  had  been  regu- 
larity surveyed  ftnd  laid'  off,  Mr  for  both,  or 
for  some  other  purpose,  we  are  tmable  to  Bay, 
as.couosel  for  plaintiff  faUed  to  incorporate 
iq,t))e  recordi  his  reasona  for  oSeclng  the 
sam^.  Objection  wa«  made  by  the  Traction- 
Coinpai^  to  thie  introduction  of  these  plats 
in  evidence,  such  objection  being  sustained 
by  the  court,  and  an  exception  taken  by  the 
plaintiff  tosaefa'tvllBg;  but  plaintiff  did  not 
incorporate  these  plats  in  the  record,  nor  did 
he  prove  that  the  scene  of  the  accident  was 
wlthii)  the  limits  of  tl^e  city  of. Muskogee,  or. 
In^a  regularly  platted  and  laid  off,  or  dedi- 
cated, or  used,  street  o^  public  highway,  and 

i.-.i.'  i'    i  I — <^ i • '■ •-^ 


■we  are  therefore  unable  to  say  whether  or 
not  there  was/errof  In  t;be' ruling- of  the  conrt 
on  this  subject.  "In  order  that  t^is  court 
may  consider  assignments  of  error  relating 
to  the  exclusion  6f  evidence,- there  must  be 
a  showing  in  the  record  as  to  what  the-  ex* ' 
eluded  evidence  would  have  been,  before  thte 
court  can  say  tlhat  there  was  reversible  er- 
ror in  the  ^pllng.";  Fred  H.  Turner  et  al.  r. 

Moore,   126  Pac.  ,t  not  yet  officially  rer 

ported.;  HntchlB9a-T.'OU>bIe,>120.  Pac  1013. 

[2]  Tlie  evid<ta<<!e  In' this  Ase,  however,  did 
not  antkoilM'thA'gliHng  of -loelfruction  No.  2, 
and  the  issue  thus  9ubifittted  to  the  jury  waa 
not  sustained  by  jMroof.  In  fact^  there  was 
no  competeBtevideoce  In  -the  case  tending  to 
show  that  Twenty-First  «t  Harsha  street  was 
a  'public  hU^Way  with  ill  the  limits  bf  the 
city' of  l[(ibkoge6  oh  October  6k-;i909,  or  that 
It  had -ever  be^  laid  off. by.  any  act.  of  the 
owner,  granting  tbe'-same-'to  the  puhllc,  or 
that  the  ^^m.^  wm  on  a  s^Upn  Un^  pr  any 
part 'of  the  goyerothent  tq^a.slte,  or,  that  It 
had  become  a  public  highway  by  jfxe^pilttioa, 
or  otherwise;  The.  record  is  free  from  any 
evidence,  or  offer  of  evidence,  ^hlch.. tends  to 
establish  these  facts...  If  the  place  where  the 
accl^e^^  o^urred  .was,  not.en-a  public  high- 
wily,  .  biiti;  on  the  contjcary, .  was  on  private 
property,  as  the  Traction '  Company  insists, 
then  it  necessarily  follows  that  wholly  differ- 
ent rules  Would  apply'  in  the'  conduct  of  the 
trial  df  th^  caxisei  edpetfally  as  affecting  the 
rights,  duties,  and  liabilities  of  the  patties 
concerned,  J^a  instruction,  not  supported  by 
the  evldetlcej  but  which  requires  a  finding  by 
the'  iury  'on'  a  material  Issue  raised  by  the 
pleadings^  is  erroneous,  and  should  not  be 
given. 

We ,  Woul^  therefore  be  warranted  by  the 
condition  of  the  record'  In  reversing  this  case 
on  the'i'WAs&l  qf  the  trial  court  .'to  sustain 
d^feijaaht'i'  motion  for. a  jperemptory  Instruc- 
tion to'  Iti'bihair;  biit,  perceiving  the  impor- 
tance of  the  qnestlpnq  Involved,  as  well  tia 
reicoghlzlnfe 'the  fact  that  the  error  complain- 
ed'of  can  be  remedied  by  a' new  trial,  if  the 
facts  really  exist'  as  alleged  by  defendant  In 
error  In  her  petition,  we;  are  cbnstralned  to 
remand  the  cause  for  ahother  trial,  where, 
the  errors  now  complained  of  may  be  cor- 
rected,'tf  such  correction  is  possible. 

Th^  other'  questions  ralsied  In  the  assign- 
ment of  erifoi^  do  not  require  further  iconsid- 
eration,  inasmucb  as  the  cause  must  be  re- 
manded for  a  new  trial. 

For  the  reasons  above  given,  the  Judgment 
of  the  superior  court  of  Muskogee  county 
should  be  reversed  and  the  cause  remanded, 
with  instructions. to.  grant  a  new  trial. 

.    PER  CURIAM.    Adopted  In  whole. 
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CHAVEZ  ▼.  TERRXTORf. 

(Supreme  Court  of  Aricon«.    Ja&«  25,  1012.) 

QuMtNAi.  Law  (I  l090*)-<-Ai>iSAi/^RxooBi>— 
Scope  and  Contents'. 

Under  Pen.  Code  1901,  |  983,  providing 
that  the  ■t)it«it«  relating  to  ex?ceptioh8,  what 
eonatitatea  the  leeord,  and  the  manner  of  mak- 
ing oral  proof,  a  part  of  the  re(M)rd  in  civil 
cases  Is  applicable  to  criminal  cases,  rulings 
on  the  admissibility  of  eVidefice'oti  a  criminal 
trial  cannot  be  reviewed  on  appeal,  in  the  ab- 
sence of  a  bill  of  exceptions,  anieas  the  re- 
porter's transcript  is  certified  bjf  the  trial  jodse. 
"  lEd.  Note. — For  other  cases,,  see  Criminal 
Law,  Cent.  Dig.  U  2653,  27d9, '  2803-2822, 
2S25-2827,  2927,  2928,  2948,'  8301;  Dec.  Dig. 
I  10G0.»1 

Appeal  frdra  District  Court,  Tjiyap*!  Cotin- 
ty;  before  -Justice  Edward  M.  Doe.    ■    •  ■ 

M.  B.  Cliaves  was  convicted  Of  mtilrder  in 
the  flirst  degree, 'and  lie  a^p^ls.    Affirmed. 

£.  J.  Mitchell^  of  Prescott,  for  appellant. 
Attorney  General  Builard,  for  tbe  Territory. 

FRANKLIN,  C..  J.i.,.N.  B.<  Chare*  was  in- 
djkted  for  murder  and  unde*  tbe  indictment 
a  verdict  of  murder  In.  tbe  9nt  degree,  flying 
tbe-  penalty  at  deatb,  ■yf^»  ceturned .  by.  tbe 
Jury.  The  pviaqner  v48  ^esy^einced  to  «ul|Jer 
deatl^  and  appeals., 

Tt^  brief  of  4ppellajit»  andi  tfe*  two  88- 
signments  of  error  therein,  relate  extkiMve- 
ly  to  alleged  errors,  of  tt)e  t^iai  eourt  witlr  re- 
spect to  tta  ruUng^'.eii  Uj^mdmissitH^  of  eri- 
.dence.  There  is.  no.  bii4;i>f«f  captions,  and 
tbe  reporter's  transcript  iU><Pot  aertifled  to.  by 
tbe  trial  Judg(^.  .      ,     . 

However  much  WA  iMT  dislike  ,to  refrain 
from  passing  upon  the.  meilt^  of  an  assign- 
ment of  error,  this  conr;t  'C^iitna^ 'disregard 
the  plain  provisions  of  w^  .law  with,  refer- 
ence to  what  oonstltiUes  the.req^rd,  and  wbat 
may  be.  considered  on  appeal  to  the.  Supreme 
Court.  Paragraph  983  of  the  ?enal  Code 
provides:  "The  statute  relating  to.  excep- 
tions, wbat  constitutes  .tbe  ^reeord,  and  tta^ 
manner  of  making.. gcal  proQf  a  part  of  tbe 
record  in  civil  ca8e3  is  hereby  made  applica- 
ble to  all  criminal  cases."  Tbe  #^tutes  re- 
lating to  tbe  matters. mentioned,  in  tbe  fore- 
going provision  of .  the  Penal,  Cajde  will,  be 
found  in  paragraph  874,  Revised  StSitutes  of 
,1887  (chapters  17  and  19,,  tit  17,  Revised 
Statutes  of  1901;  section.^  ;^5,  c  74,  Laws  of 
1907),  and  have  been  in  force  and  effect  for 
many  years.  Tbe  Supreme  Court  of  the  ter- 
ritory has  repeatedly  held,  and  we  think  cor- 
rectly, that  under  iJiese  statutes  the  rulings 
.t)t  tbe  trial  court  witb  respect  to  the  Intro- 
duction or  exclusion  of  evidence  cannot  be 
reviewed  on  appeal  to  this  court  in  tbe  ab- 
sence of  a  bill  of  exceptions,  unless  the  trial 
Judge  certifies  to  the  reporter's  transcript, 
and  that  such  statutes  are  as  binding  upop 
appellants  and  tbe  court  in  criminal,  cases 
as  in  civil  cases.  '  Romei'o  v.  Territory,  12 


AriE.  lo;  95'  Pite.  \mi  Moibia  r.  Territoty, 
12  Ariz.  U,,,96  Pac..l02.  That  the  reporter's 
transeript.  may  import  absolute  verity  as  to 
tbe  matters  complained  of,  tbe  law  requires 
tbe  autbentldatlon  thereof  by  the  trial  Judge. 
This  court  is  therefore  precludied  from  con- 
tdderiag  tbe  asalgnments  of  crtor  'UCged  in 
appellant's  brief.  ' 

T^s  bpUfg  a  crimi&kl  cade  #Ii«re  tiie  death 
penalty  was  awarded,  we  bare  most'  'careful- 
ly scrutinized  the  record  arit  is'pr^sentedto 
us.  Tbe  Indictment  is  ^uJQMent,  and  jlj^e  evi- 
dence in  the  case  Ut  .ampia  to  s^mrt  tf>e 
conrictlon.  Ttie  lilBtinctlons  ar*  a  giwd  ex- 
posftlon  of  ^e  law  applicable  to'  the  fa'cts'^f 
the  case.  No  error  of  .a  material  character 
appearing  in  the  i^ecord' wblch.,we  .qaa  .con- 
sider, the  Judgment  of.  the  lower  court  is  in 
an  things  affirmed.  Tbe  Caite  is  remanded  to 
the  superior  court  of  the  state  of  Arizona 
in  and  for"  tbe  county  of  TavipW,  with  in- 
structions to  carry  the  Judgment  of  thb  <Hb- 
trict  cQuit.of  tbe  Fourth  Judicial  dirtrict  of 
tbetendtory.'  oi!  Aelxooa' In  and. ior  tbe  coun- 
ty of  Yarapal   nto  execution.  1     ,• 

CnNMINaHAM,:-J.,.&nd  DUFFY,  Superior 
Court  Judge,  eoncu. 

'  '  .■■•.••>.•'•..:  I  .-.■  /. 
'<  ROSSfV  J.i.being.  disqualifled  and  announc- 
lag  hiB  disqualification  in,  open  court  the  re- 
maining Judges,  uades'isection  3  ofartielft/S 
of  tbe.GonBtittttlon,.oallejd  in  Hon.  F..J..£>UF- 
FX,  Judge  of  tbe  spperipr  court  of  the  «b8,te 
b(  Ariflona  in  ancl«Bd  for.  Santa  Cras.coun- 
tn,  to.^it  witb  tbem  in  tbe  be«ri9g..Af  tU|s 


(14  Ariz-  Mtt) 
.   ,  ,   .  .  PEREZ  T.  TERRJTORX,  ,  .     , 
(Supji^eme  Court  of  Arisona.    Ju)y  11,  1912.) 

1.  Gband   Jubt    (I  19*)— OnjBcnoira— ni« 
fo.bMakinq  Waived. 

'  Where  a  statute  prescribes  a  particular 
way  to  raise  an  objection,  a  failure  to  liui'Mie 
that  method  will  amount  to  awalvvr,  where  tlis 
objection  is  one  which  coul^.tkare  been  ciued, 
had  attention  been  called  to  it,  so  tltat,.  as, 
under  Fen.  Code  1901,  {  797,  a  person  lieM 
to  answer  to'  a  charge  f6r  ft  public  offense  can- 
not object,  "to.  the-'pattd  .or. 'to.  an  ilidividual 
grand  jueor  by  any  other  mode  titan  by  chal- 
lenge," a  failure  to  challenge  the  .panel. of 
the  grand  Jury,  or  tti  move  to  quash  the  in- 
dictment for  irregularity  in  its  organisatiOB, 
amounts  to  a  .wUver. 

[Ed.  Note.— For  other  cases,  see  Grand  Jury, 
Cent.  Dig,  ^  53r55;    Dec.  Dig.  1. 19.*,] 

2.  Cbiminal  Law    (|   1090*)— Apmai^Buj. 
OF  Exceptions — Certified  Transcript. 

The  rulings  of  the  trial  court  in  a  crim- 
inal' prosecution  On  the  introdtfctiOD  or  exdd- 
sion  of  evidence  cannot  be  reviatiied  on  -  ap- 
peal, in  the  absence  of  a  bill  of  «xcepti<Mis,  un- 
less the  trial  jiid^e  certifies  the  correctness  of 
the  r*porter's  transcript. 

[Ed.  Nbte.-^For  othfr  cases,  see  Criminal 
EaW,  Cent.  Dig.  |§  2663,  2789,  280B-2822, 
2825-2827,  2927,  292^,  2948.  3201;.. D«c  Dig- 
{  1000..*]  _ 
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3.  HoiociiuB  (I  142*)  TiJN9iOTiqiN^Issn^, 
Pboof,  a»d  Vamance. 

Where,  'in  an  indictment  for-  liurder,  the 
name  of  the  deceased  waa  givei  as  Felielo  C, 
and  thece  .  was  proof  that  the  true  n^me  of 
the  person  killed  was  Feliciano  C,  the  vari- 
ance; if  any,  was  immaterial,  as  the  one  name 

'  is  evidently  a  contraction  of  the  other,  and  the 
ditection  of  .an  acquittal  would  not  be-  justi- 
fied. 

..j_[Ed  Note.— For  oth«r  cases,  see  Homicide, 
Cent.  Dig.  M  25ft-259;  Dec.  Dig.  {  142.*1, 

,  4.^HoiaciDB  (I  268*)r-QUESTioN  roB  Jubt— 

..    VABJANCB.        ■      "  ' 

'     -  In  '  a    pro'secatlon'  for    murder,    whether 

there  "Wdfe  material  Yoriance  between  the  proof 

and  the  allegations  ot  the   indictment  as   to 

,,thfi  name  of  the  deceased,  was  a  question  for 

.the  jury, 

[Ed.  Note.— For  otlier  cases,'  see  Homicide, 
OeVt  Dig.  I  662;    Dec.  Dig.  {  268.»] 

,  Appeal  from  District  Court,  Xarapal  Ck>un> 
ty;  before  Justice  Edward  M.  Doe. 

Eduardo  Feree  was  conTlcted.  of  murder 
in  the  first  degree,  and  appeals.    Affirmed. 

Clark,  Hawottb  &'  Stewart,  at-  Prescott, 
tor  appellant  Q.  P.  Bollard,  Atty.  Gen.,  lot 
the  Territory.- 

<  CUNNINGHAM,  J.  The  defendant  was 
indicted  for  the  killing  of  Fellcio  Ciiaoon  on 
August  14,  1910,  at  or  near  Congress  Junc- 
tion, Yavapai  county,  Arle.,  to  wblcb  In- 
dictment be  pleaded   not  guilty.     A  trial 

•  >was  had,  and  the  jury  'returned  a  verdict  of 
gnllty  of  mnider  in  the  first  degree  and 
fixed  the  death  -  penalty.  The  Judgment  of 
the  court  followed  the  verdict,  from'  which 

•  judgment,  and  from  an  order  denying  the 
defendant's  motion  in  arrest  of  Judgment, 
and  from  an  order  denying  the  defendant's 
motion  for  a  new  trial,  be  prosecutes  this 
appeal. 

The  defendant  assigns  a  number  of  er- 
rors,' which  we  shall  consider,  but  not  In 
the  order  of  their  assignment. 

[1]  Defendant's  seventh  assignment  of  er- 
Tox  .1^  based  upon  the  order  overruling  bis 
motioB  In  arrest  of  Judgment.  This  motion 
alleges  Irregularities  in  the  drawing  and  im- 
paneling of  the  grand  Jury  which  returned 
tbe  indlctdient  upon  which  the  trial  was  had, 
contending  that  such  irregularities  render 
tile'  trial  and  conviction  npon  an  indictment 
by '  said  grand  Jury  wholly  void,  and  al- 
.  leges  that  the  trial  Jury  which  convicted  the 
defendant  was  illegally  drawn  and  Impan- 
ded. ' 

The  record  fted  In  thW  court  by  the  de- 
fendant fails  to  Incorporate  the  minntes  of 
.the  drawing  of  the  grand  Jury,  but  the  al- 
leged record  Is  presented  In  tbe  form  of  ap- 
pellant's motion  In  arrest  of  Judgment,  sup- 
Ijorted  by  affidavits.  The  record  discloses 
lio  challenge  to  the  panel  of  the  grand  Jury, 
.nor  any  motion  to  quash  tbe  Indictment , by 
reason  of  any  irregularities  committed  In 
tbe  OTfcanlsation  of  tbe  graitd  Jury. 


A  person  held  "to  answer  to  a  charge  for 
a  public  offense  can  take  advantage  of  any 
objection  to  tbe  pane^  or  to  an  individual 
grand  Juror  In  no  other  mode  than  by  chal- 
lenge." Section  797,  Penal  Code  of  Arlsoda 
1901. 

When,  by  statute,  a  particular  way  Is  pre- 
scribed to  raise 'an  objection,  and  the  party 
neglects  to  pursue  the  statutory  way,  and 
the  objection  Is  one  which  could  have  been 
cured  at  tbe  time.  If  attention  bad  been 
called  to  It,  be  must  be  adjudged  to  have 
waived  such  objection.  He  must  assert  bis 
privilege  In  the  proper  way  and  at  the  prop- 
er, tlmei  or  be  is  deemed  to  have,  waived  It 
Montgomery  v.  State,  3  KaiL  263;  In  re 
Wllsop.  140  U.  S.  575, 11  Sup.  Ct  870,  36  L. 
Ed.  513;  Thomas  v.  Territory,  11  Ariz.  184, 
89  Pac.  59i; 

The  appellant  is  likewise  deemed  to  have 
waived  the  objections  raised  to  tbe  Impan- 
eling of  the  trial  Jury,  nnder  tbe  authorities 
felted  above. 

[2]  A  number  of  assignments  are  baaed  up- 
on alleged  error 'committed  by  tbe  court  In 
Its  rulings  npon  the  adml8.sion  and  exclu- 
sion of  evidence  upon  the  trial  of  tbe  case. 
The.  correctness  of  the  reporter's  transcript 
of  tbe  testimony  Is  not  certified  to  by  tbe  trial 
Judge,  and  no  bill  of  exceptions,  other  than 
tbe  reporter's  transcript  appears  In  tbe 
record. 

This  court  held,  U  the  case  of  Chavez  t. 
Territory,  125  Pac.  483,  recently  decided, 
that  nnder  the  statutes  now  In  force  the 
rulings  of  the  trial  court  with  respect  to 
the  introduction  or  exclusion  of  evidence 
cannot  be  revie\#ed  npon  appeal  to  this 
court,  in  tbe  absence  ot  a  bill  of  exceptions, 
unless  tbe  trial  Judge  certifies  to  the  cor- 
rectness of  the  reporter's  transcript  Bom- 
ero  T.  Territory,  12  Aria.  10,  95  Pac  101; 
Molina  V.  Territory,  12  Ariz.  14,  95  Pac.  102. 
This  court  is  therefore  precluded  from  con- 
sidering tbe  assignments  of  error  alleged 
by  api>eliant,  based  upoh  the  Introduction 
and  exdtislon  of  testimony. 

[3]  Tbe  name  of  the  deceased,  as  laid  In 
the  Indictment,  is  Felicio  Chacon,  and  some 
evidence  was  produced  on  the  trial'  tending 
to  prove 'that  the  trne  name  of  the  person 
killed  by  tbe  defendant  on  tbe  14tb  day  of 
August  1910,  vfas  Felldano  Chacon,  and 
upon  this  state  6t  tbe  case,  at  the  close  of 
the  testimony  for  the  prosecution,  the  ap- 
pellant moved  the  court  to  instruct  the  Jury 
to  acquit  on  the  grounds  of  a  variance,  which 
motion  was  denied,  and  such  ruling  is  as- 
signed as  error.  'We  think  the  variance,  If 
any,  Immaterial.  Fellcio  and  Feliciano  evi- 
dently have  the  same  derivation,  the  one  a 
contraction  of  tbe  other.  It  was  not  a  mis- 
homer  t6  designate  the  deceased  as  Fellcio 
Chacon,  when  his  correct  name  was  Felici- 
ano Chacon;    and  the^ Jury,  under  the  evl- 
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'dance  in  tfae- caae,/wbea' tbequeation  con- 
tested was  the  name,  irsre.  Ja»tlfled  In  eoa- 
«lderiug  the  two  nftmes '  one  and  title  adm^ 
•iUsup  T.  State,  36  TeK.  Gr.  R.. 636,  38  8.  -W^ 
174;  Walter  v.  State,  lOG  Ind.  589,  5  N.  B. 
735:  State  T.  Wataon,  30  Kan.  281,  1  Fac. 
770.    ■  :    .1  ..  •       .1 

-  [4]  "Whether  there  Is  a  lAaterial  variance 
-between  the  proof  and  the  allegations  of  tiie 
indictment  as  to  the  names  of  pei«M)n8,'  or 
any  other  factum  ia  a  quiestion  for  the  jury." 
12  Cyc.  590. 

'  The  qnestion  was  fairly  and  properly  sub- 
mitted to  the  Jury,  and  the  Jury  found  the 
fact  against  appellant's  contention.  We  think 
no  error  was  committed  by  the  court-  to 
denying  the  motion  and  -submitting  the  ques- 
tion to  the  jury. 

We  have  carefully  examined  the  entire 
record  presented.  We  think  the  Instructions 
of  the  court  fairly  placed  the  law  of  the 
case  before  the  jury,  and  we  think  the  sub- 
stantial evidence  supports  the  -Verdict. 
While  we  regret  the  necessity,  we  must  af- 
firm the  judgment  of  the  trial  court,  and 
order  ttiat  the  sentence  be  carried  out  in  ac- 
cordance with  the  law  in  such  cases  pro- 
-vided. 

FRANKLIN,  C.  J.,  and  DUFFY,  Superior 
Coisrt  Judge,  concur.  ROSS,  J.,  being  dis- 
qualified and  annouBClng  his  disqualiflcation 
In  opoi  court,  the . veuaintng  Judges,  under 
aectlon  3  of  artide  6  of .  the  Oonstitution, 
called  in  Hon.  FBMtiK  J.  DUFFY,  judge  of 
U>e  snperioE  court  ;0f  tbe  state  of  Arizona 
to  and  for  the  county  of.  Santa  Crne,  to  sit 
with  them  to  tt^ 'bearing:  of  this  cause. 


EX  PARTE   RIQGERT. 

'    (Supreme   Court  of   Oklahoma.     July  20, 
1912.), 

(Syllatut  l»  **e  OiWir*.; 

1.  Criminal  Law  (f  ■()&4»)^JuDGin;NT-CoB- 

BECTION, 

Wher«  a  defendant  is  tried,  convicted,  and 
sentenced  to  inH>Jf>WDinent,  but,  by  the  error 
of  the  clerk,  the  judgment  is  not  entered  on 
the  records  of  the  court,  the  error  may  be  cor- 
)«cted  at' any  time  byian  oi-dec  naac  pro  tuna 
following-  Ex  parte  Lydia  Ilowlaod,  3,  Okl.  Cr. 
142,  104  Pac  S27,  Ann.  Cks.  1012A,  84d. 

[Ei  Note. — For  oth«r  cases, '  see  Criminal 
Law,  Cent  Dig.  H  2532-2S35;  Dec.  Dig.  I 
«94.f]    .  • 

2.  CbiminAl-  Law  (J   12F1 7*)— EtKctmbw  =or 

SXITTKItCSt— iHFBISdHUENT. 

The  prisoner  having-  been-  formally  cobt 
▼icted,  and  i)ot  having  served  his  sentence,  and 
*he  judfme'iit  ■  bf  'conviction  not  being  stayed 
AS  provided  by  law,  he  may  be  apprehended 
as  -on  escape  and  placed  in  custody  op  ,the  un> 
executed  judgment. 

-  (a)  Expiration  of  time,  -without  Imprison- 
aant-,:  is  in  do  sense  aaezefeatlon  of  -  tbe  sen- 
tence.    Following  Es;  parte  John.  Bldridge,  3 


OkL-  or:  409,  tOS  Bati.  «80v  27  U  B.  A.  (N. 
S.>)  §25,  139  Am.  ^t..  Rep.  ^7. 
-    [Ed.    Note.— For  other   cases,   see   Criminal 
Li*,  Cent.  Dig.  f  32^;   Dec.  Dig,  I  1217;.*] 

Original  petition,  by  H.  Riggert  for  writ 
of  habeas  corpus.    Petition  denied.  ,    , 

Arnlett,  Sniggs  A '  IVlIson,  of  Oklahoma 
City,  for  petitioner.  Smltb  O.  Matson,  Asst 
Atty.  Geui,  opposed. 

WILLIAMS,  J.  On  June  4,  1012;  the  V^ 
tltioner  petitioned  this  court  fox  bis  dis- 
charge under  writ  of  habeas  .corpus..'  Tbe 
facts  appear  to  be  as  follows; 

In  State  of  Oklahoma  VI  -H.  Riggert,.  No.  1,- 
835,  in  the  county  court  of  QklaboBU  count- 
ty,  the  defendant  was  proceeded  agatost  by 
toformatlon  for  the  crime  of  selUpg  intoxl- 
cattog  liquor.  In  February,  lOH),  he  was 
duly  tried  before  said  court,  and  the  jury 
returned  a  verdict  of  guilty  thereon.  On 
April  21,  1910,  he  was  sentenced  to  confine- 
ment in  the  county  jail  of  Oklahoma  coun- 
ty for  a  period  of  60  days,  and  adjudged  to 
pay  a  fine  of  $200  and  costs,  all  of  which 
appears  from  the  joumai  entry.  Afterwards 
an  appeal  was  prosecuted  to  the  Criminal 
Court  of  Am)eals.  On  November  11,  1911, 
said  appeal  was  dismissed.  6  Okl.  Cr.  338, 
118  Pac.  616. 

[1]  On  May  22,  1912,  an  order  of  commit- 
ment  was  issued,  and  tbe  petitioner  was  to- 
oarcerated  under  said  sentence.  Prior  to 
said  date,  both  by  the  district  court  of  Okr 
lahoma  county  and  the  Criminal  Court  of 
Appeals,  on  an  application  for  habeas  cor- 
pus, upon  the  ground  that  no  proper  entry 
had  been  made  of  the  judgment  sentencing 
the  prisoner  in  accordance- with  the  verdict, 
the  petitioner  was  released  upon  habeas  cor- 
pus; but  thereafter,  by  a  nunc  pro  tunc 
order,  su<Hb  judgment  was  duly  entered  in 
said  county  court  in  accordance  with  the- ver- 
dict of  the  Jury.  The  petitioner  liaving  been 
apprehendeid,  after  the  entering  of  said  judg- 
ment nunc  pro  tunc,  said  commitment  was 
Issued. 

In  Ex  parte  Lydia  Howland;  3  <!>|:l.'Cr.l42, 
104  Pac.  027,  Ann.  Cas.  1912A,  840,  it  was 
held  by  the  Criminal  Court  of  Appeals: 
"Where  a  defendant  is  tried,  convlctid,  and 
sentenced  to  imprisonment,  but,  by  error  Of 
the"  derk,  tlie  Judgment -Is  not  entered  on  -the 
records  of  the  court,  the  erroV  inay  be  cor- 
rected at  aiiy  thne  by  an  order  Sun*  pro 
tunc."  .    . 

[2]  In  Ex  parte  John  BldridRe,  8  €»M/ Cr. 
489,  lOe.Pan*  980,  2T  L.  R.  A.  (N.  S.)  625,  139 
Am.  St  Rep.  067,  it  was  held  by  the  same 
co.urt  that  "Where  a  convicted  defendant  is 
at  liberty  and  has  not  served  bis  sentence, 
and  the.  .aame  'ia  not  stayed  as  provided  tj 
Jaw,  <  tte  may  he  .arrested  as  on  escape  hnd 
ordered  into  custody  on  the. unexecuted  judg-t 
ijamt/'  :,Andi.  further,  that  "Expiration  of 
.time,'  wittiont  .imprisonment,  is  in  no  Sdue 
An  execution :  of  tbe  sentcince."    . ;  ' 
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.  Ttieae  dedatont  bf  tbb  Criminal  Obnrt  of 
Appeals,  under  the  role  announced  In  Ex 
parte  Toin  Anderson,  124  Pac.  880,  decided 
by  tbla  court  on  June  11,  1912,  but  not  yet 
officially  reported,  will  be  followed  hf  tbls 
court. 

It  la  iBslated  that  the.  rnle  aanoonced'  In 
JBz  parte  John  Eldrldge,  aupra.  Is  In.ooD- 
fllct  with  that  announced  by  this  court  to 
Bz  parte  Clendennlng,  22  Okl.  108,  97  Pac. 
flW,  U  li.  R.  A.  (N.  S.)  1D41,  132  Am.  St  Rep. 
fl28.  It  Is  not  essential  here  to  determine 
whether  audi  conflict  exists;  for,  under  the 
rule  announced  In  State  ex  rel.  Ikard  t. 
Itussell,  Judge,  124  Pac.  1092,  deddied  by 
tbls  court  on  May  14,  1912,  but  not  yet  offi- 
cially reported,  as  to  all  such  matters  we 
follow  the  construction  of  the  Criminal 
Court  of  Appeals. 

Tb&  petition  for  Writ  of  Iiabeas  corpus  la 
denied. 

-  HATES  and  KANE,  JJ..  concur.  TURN- 
ER, O.  J.,  and  DUNN,  J.,  absent,  and  not 
participating. 

(H  Okl.  317) 

WILlIAMSON  et'al.  T.  ADAMS. 
(Supreme  Court  of  Oklahoma.    July  18,  :^912.) 

(BylUWtig  the  Pourt.) 

Atfxai.  and  Bbbob  (I  649*>-RB00Rn-u-9BOi>x 
,  .A.tip-  Extent.  >     ..     , 

'.  Motions  presented  in  the  trial  conrit,-  the 
rulings  thereon,  and  exertions  are  not  prop- 
erly part  of  the  record,  and  caCn  only  be  pre- 
aervea  and  presented  for  review  on  ajipeel  by 
incorporating  the  aame  i/ato  a  bill  of  exception* 
or  case-made.  The  record  proper  in  a  civil  ac- 
tion consists  of  the  petition,  answer,  reply,  de- 
nmrrera,  process,  mliDK*,  orders,  and  joagment; 
and  incorporating  motions,  afiSdavits,  or.  other 
papers  into  a  transcript  will  not  constitute  them 
a  part  of  the  record,  unless  made  so  by  a  bill 
of  exceptions.  Motions  and  proeeedings  Whtdi 
are  not  part  of  the  record  proper  can  only  be 
presented  for  review  by  incorporating  them  into 
a  case-made,  or  by  preserving  them. by  bill  of 
exceptions  and  embracing  them  in  the  tran- 
script 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Bnor.  Cent  Dig.  ||  2441-2451;  Dec  Dig.  i 
M9.*i 

Commissioners'  Opilnlon,  Dlyision  No.  2. 
Error  from  District  Court,  Oklahoma  Coun- 
ty; Geo.  W.  Clark,  Judge. 
,  Action  by  Louisa  Adams  against  J.  O.  Wil- 
liamson and  another.  From  an  order  con- 
firming  a  sale  under  execution,  defendants 
bring  error.    Dismissed. 

Bee,  also,  122  Paa  40a 

Bla<!k,  Kiskaddon  &  Toney,  of  Oklahoma 
City,  for  plalntliM  in  error.  Wright  A  Blinn, 
of  Oklahoma  City,  for  defendant  in  error. 

BREWER,  O.  On  August  1,  1911,  an  ea»- 
totion  was  issued  out  of  thai  district'  court 
of  Oklahoma  county  In  favor  of  Loidsa  Ad- 
ams, as  plaintiff,  against  J.^  O.  Willianmon 
and  Emma  Williamson,  as  defeiklants,  wtal<9i 
was  leried  by  the  slMvia  of  said  county  upon 


certain  real  estate,  and,  after  notice,  sale 
was  bad  thereon.  On  September  8,  1811,  the 
plaintiffs  in  error,  J.  C.  Williamson  and  Em- 
ma Williamson,  filed  a  motion  in  the  lower 
court  to  set  asid^  said  sale,  and  in  opposition 
to  thb  confirmation  thereof.  On  S^tember 
14,  1911,  motion  for  confirmation  of  the  sale 
was  filed.  On  October  28,  1911,  after  bear- 
ing erldenoe  on  the  motion  to  set  aside  the 
sale,  and  in  opposition  to  ^  Its  confirmation., 
the  court  overruled  saine,  and  entered  am 
order  confirming  the  sale.  ■■■  : 

There  were  tliree  grounds  stated  In  the 
motion  to  vacate  tl^e  sale  and  against  tta  conr 
flrmation;  b^t  two  of  them  were  ezpresaly 
aJbandoned  In  the  trial  court  Tl)e  remaining 
ground  depended  on  oral  evidence,  and  the 
same  was  introduced  in  support  thereof. 
Therefore  the.  only  question  upon  which  the 
views  of  this  court  are  sought  Is  the  decision 
of  the  court  upon  the  oral  evidence  offered 
at  the  bearing  of  the  motion. 

To  accomplish  this  purpose,  this  case  ^aa 
originally  brought  to  this  court  on  a  case- 
made,  which  incorporated .  such  evidencei. 
That  appeal  was  No.  8,360,  and  was  dismiss- 
ed in  an  opinion  by  'Justice  Williams  on 
March  12,  1912,  'ui>on  the  ground  that  tb« 
case-made  was  not  served  upon  the  adverse 
parties  within  the  time  allowed  by  law. 
That  case  is  reported  in  122. Pac.  488. 

After  the  dismissal  of  die  «a8»  brovght 
here  on  case-made,  the  plalntlffB  In  error, 
on  April  QOi  1912;  paroeured  a  oertlflcatloa 
by  tlie  district  Clerk  to  the  case-made,  pc»- 
vionsly  dismissed,  and  on  the  same  day  fllea 
it  here  under  its  present  number  aa  a  tran- 
script of  the  record. 

On  May  8,  1912,  a  motioB  to  dismiss  this 
appeal  was  filed,  stating  a  number  of  rea- 
sons therefor,  among  them  the  following: 
"(4)  The  attempt  to  appeal  this  case  is  up- 
on transcript,  and  there  is  no  bill  of  excep- 
tions, and  the  evidence  shown  in  the  record 
is  the  stenographer's  notes,  which  la  no  part 
of  the  record  or  transcript;  and  henoe  there 
is  nothing  before  the  court  to  be  considered." 
This  position  is  correct,  and  the  case  must 
bie  dismissed.  The  only  error  complained  of 
being  an  allegM  erroneous  Judgment  of  tSe 
court  upon  oral  evidence  Introduced  on  the 
trial  of  the  motion,  and  that  as  evidence  was 
not  incorporated  into  the  record  by  bill  of 
exceptions,  or  by  case-made,  there  is  nothing 
here  for  this  court  to  consider.  Tribal  Devel- 
opment Co.  V.  White  Bros.,  28  OkL  626,  114 
Pac.  736;  McCoy  ▼.  McCoy,  27  OkL  871,  112 
Pac.  1040:  School  District,,  etc.,  t.  Vloaant, 
27  OkL  731,  113  Pac  714;  Menten  t.  Slrattee 
et  al.,  11  Okl.  381,  67  Pac.  478. 

In  Tribal  Development  Co.  j.  White  Bros., 
supra,  the  court  qnotert  with  approval  from 
Menten  r.  Shuttee,  supra,  as  follows:  "Mo- 
tions pres«ited  in  the  trial  court,  tbe.  rul- 
ings thereon,  and  exceptions  are  not  proper. 
ly  part  of  tbe  record,  and  can  only  be  pre- 
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seived  lind'i^i'efitaited  t6t  tertefw  on/appbal  by 
Ueocperatlng  tbe  :saintt'  Into  a  iblU  ot  exeep-i 
tlons  or  caMhmade. '  The  Record  proper  laia 
olvU  action  conslsta  of  the.  petition,  answer^ 
reply,  demurrers,  prooeia,  rulings,  orders, 
and  judgment;  and  IneorporatinK  motions, 
affidaTlts,  or  other  papers  into  a  transKrript 
will  not  ctmstltntB  them  a  part  of  the  rec- 
ord, unless  made  so  by  a  bill-  of  exertions. 
Motions  and  proceedings  which  are  not  part 
or  ^he'tieobtd  proper  ctLh  only  be  presented 
fo^'re▼l^w  by"  incorporating  them  Into  a  case- 
mad^  er  bjr  preserving- them  by  blU  of  ex- 
ceptioha'  and  embmclu^  them  in  the  tian- 
sortpt.^'-  ■      '  '  '  ■■■.■■ 

"Tht!  Appeal  BhotAd'tkbreferebe  dtsmisscd.' 

tZit  crCRlkM;    'Adopted  to  trftole. 


BCHltUNG  V.  MOOBX  et  al. 

(Supreme  Coart  of  Oltlah'omi.    May  14, 
1912.) 

(Byttalut  ly  the  Court.)  ^ 

a.  Spepirio  Perfobmance;  (S  t;3*)— Contbacts 
Enf^'rcbable  —  EMPi,pTMEi»T  of  Real  ES- 
TATt  ABent. 

A'  contract  appoinlteg  an  agent  to  sell  real 
estate,  and  agreeing  to  deliver  deeds  therefor 
as  soldt  and  ptsviding  ..that  the  real  estate 
agent 'retain  all  the  proceeds  In  excess  of  the 
amount '  specified,  is  nor  one  wbieb  can  'be 
enforced'  by  a  decree  ■  of ,  spncific  peo'foiimanoe. 
Sixsh  a  qontract  is  a  contract  of  employment, 
lind  conveys  no  interest  in  the  real  estate. ' 

tftd.  Note. — ^For  other  cases,  see  Specific  Per- 
formance, Cent.  IKg.  H  20&-208;    Dec.  Dig.  f 

73.*].     ■;...-.,... 

2L  PBIIK^AI;  AJfD  AoCSfT'd-  84*)— 00N8TBUC> 

>  noic  or  CoNTaAW^— PowEB  Ooxjpixd  with; 
.  Im^BEpT. 

An  interes,t  in  the  property  upon  which 
the  power  is  to  operate,  and  not  merely  an  in- 
terest in'- the  exercise"  of  th«  p»wer,  is.  esseh-i 
tiel.tn- make  a  power  of  attorqey ; one.  coupled 
w:ith  tm.  interest. 

[Ed,  I?ote.T— For  other,  cases,  see  Principal 
a!nd  Agent;  Cent.!  Dig.  |  55;   Dec.  Dig.  §  34.*] 

3.  Pleading  (§  34*)— Allegations  in  Gen- 

EBAL— PBESUillTtO  PTS. 

After  a  party 'has  "amoided  his  petition 
three  times,,  and  a-  d^taurr^  is  again  sustain^ 
ed.to.it,  no  presu^nptigo  will  be  indulged  in 
favor  of  the  pleading. 

.   [Ed. '  rJote — ^Fpr  other   cases,   see   Pleading, 
Cent.  Dig.  H  5%,  68-74)    Dec.  Dig,  $  34.*] 

4.  pLEADINa'(S    ifi3*)— DElifUftftER— <Jbounbs; 

While  an  'action  which .  is  improperly 
brought  fpr  speciflc  performance-  may  be  re- 
tained by  the,  court  for  the  purpose  of  render- 
ing damages  for  breftch  of  the  contract,  yet; 
if  the  petition,  after'  repeated  amendments, 
neither  states  a  cause-  of.  action  'for  specific 
performance,  nor,  for  damages  for  ^e  breach 
of  the  contract,  a  general  demurrer  thereto 
should  be  sustained.  ' 

[Bd.  Note.— For  other  cases,  ijee  Pleading, 
Cent.  Pigi  K  425,  42^-435,  487-443;  Dec.  Dig 
i  183«*1 

'  Cfeilltniiiiioners'  Opinion,  Division  No.  1. 
jError  jtrom  Superior  Court,  Oklahoma  Coun- 
ty;  A.  N.  Munden,  Judge. 


Action  bvOi  C  ScblUtBg  ''against  Mattle 
Ju.i]Mooi«  <and  . anotbet.  Judgment  tot  de- 
fendants, wDdvplaiiitifl  brings  error..  Af* 
firmed. 

W.  A-  Smith,  of  Oklahoma  City,  for 
pl'athtlff  In'  error.  S.  A.  Horton,  of  Okla- 
homa City,  for  defendants  In  error. 

AMES,  C.  [41  This  action  was  brought 
for  the  speciflc  performance  of  the  following- 
contract :  "Oapitol  Hltl,  Okla.,  December  21v 
1908.  We,  the  underBlgned,  this  day  appoine 
H.  C.  Schilling,  or  Ms  assignees,  exclusive 
agent  fbr  a  period  vt  twelve  months,  t»  seQ 
and  dispose  bt  lots  1,  2,  3,  4,  5,  88,  39,  40, 
41  Md  42,  in  block  SS,  Sdillling's '  addition, 
supT^lemental  plat,  to  Oklahoma  Olty,  Okla- 
boma,  and  we  agree  to  deliver  a  warranty 
deM  for  the  same  at  the  rate  of  f  150.00  per 
each'  lot,'  oe  its  portion,  at  Ms  leqiwst,  at 
kAy  time  without  delay,  and  that  the  said 
H.  C.  Schilling  agrees  to  use  quick  and 
spSeedy  means  to  bring  about  said  sale,  and 
should  It  become  necessary  to  subdivide  the 
siftld  lots  that  extra  expense  shall  be  paid 
by  H.  C.  Schilling,  such  as  survey,  replat' 
ting  and  Sling  said  plats,  etc.  At  the  ezpl- 
rsttion  Df  the  time  stipulated,  if  the  property 
Is  not  all  sold  he  may  continue  Bald  agency 
by  paying  eight  (8)  per  cent.  Interest  upoi» 
ttie  parts  unsold,  and  should  it  become  sub- 
dtrlded  we  agree  to  make  deeds  to  the  same 
pro  rata'  upon '  prices  stipulated  above; 
[Signed]  Mattle  J.  Moore,  Samuel  Di  Moore,- 
H;  O.  Schflllng." 

An  ^xamiiiAtion  of  this  contract  discloses 
tliat' there  was  s  mere  employment  of  th* 
p6llntifr  as  a  real  estate  agent,  dnd  that  bis 
compensation  for  services  rendered  in  the 
sale  of  the  lots  ^as  to  be  that  portion  of  the 
purchase  price  in  excess  of  the  "amotmt  to 
be  paid  the  defendants.  Such  a  contract 
does'  not  (BOnvey  any  Interest  in  the  landi 
and  thcfrefore  is  not  one  which  Is  required  to 
be  in  writing.  Hancock  r.  Dodge,  86  MlsBi 
228,  37  Sooth.  711 ;  Friedman  v.  Buttle,  10 
Arte.  57,  86  Pac.  726,  9  L.  R.  A,  (N.  &)  988, 
and  the  authorities  dted  In  the  note  foUbW- 
ing  thts  report 

[2]  It  'is  not  a  power  of  attorney  Coupled 
with  an'  interest  The  test  to  be  applied  is 
stttted  in  "Taylor  V.  Bums,  203  U.  8.  120,  27 
Sup.'  Ct.  40,  61  U  Ed.  116,  as  follows:  "An 
Interest  In  fhfe  property  upon  which  the  pow- 
er is  to  operate,  and  not  merely  an  interest 
in  the  exercise  of  the  power,  is  essential  to 
inake  &' power  of  attorney  one  coupled  with 
an  interest,  so  as  not  to  be  subject  to  rievb^ 
catlori."  To  the  same  effect  are  Hunt  v. 
Itoustoianiere,  8  Wheat  174,  5  L.  Ed.  589; 
Durkee  v.  Gunh,  41  Kan.  496,  21  Pac.  637, 
18  Am.  St  Rfep.  300;  Taylor  r.  Burns,  8 
Ariz.  463,  76  Pac'  ^.  The  facts  in  Taylor 
V.  Bums,  snttra,  were  Stronger  than  in  this 
case,  as  appear^  from  the '  statement  there- 
of in  'tb«  first  paragraph  of  tbe  syllabus- 
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"No  transfer  of  title  was  effected  by  an  In- 
strument which  recites  that  the  party  of  tbft 
first  part  'sells'  certain  mining  dsims  to  the 
party  of  the  second  part  for  a  specified  con- 
alderatlon,  and  'upon,  the  terms  and  consid- 
eration following,'  and  which,  in  its  sub- 
sequent provislouB,  authorizes  the  party  of 
the  second  part  to  sell  and  negotiate  the 
mines  for  any  sum  above  |45,000,  and  retain 
ont  of  the  purchase  price  seven-eighths  of  the 
«zce8s;  the  party  of  the  first  part  agreeing 
to  execute  any  conveyance  thereafter  neces- 
sary to  convey  a  good  title,  and  the  party  of 
the  second  part  assuming  no  obligations  ex- 
cept a  general  one  by  which  both  parties  mu- 
tually agree  to  aid  each  other  in  the  nego- 
tiation and  sale.  Such  document  is  not  a 
deed,  but  simply  a  power  of  attorney,  and, 
as  such,  subject  to  revocation."  As  the 
plaintiff  by  this  contract  acquired  no  inter- 
est in  the  real  estate,  he  was  not  entitiied  to 
a  decree  for  specific  performance. 

In  Kimmel  v.  Powers,  19  Okl.  339,  91 
Pac.  687,  action  was  brought  by  Kimmel 
Against  Powers  to  secure  the  specific  per- 
formance of  a  contract  by  which  Kimmel 
was  appointed  as  exclusive  agent  for  the 
sale  of  the  Woods  addition  to  the  city  of 
Lawton,  for  a  period  of  10  years,  under  an 
agreement  by  which  lie  was  to  receive  as 
compensation  for  his  services  a  percentage 
of  the  net  proceeds  of  sales  and  25  per  cent, 
of  the  unsold  portions  of  the  addition  at  the 
expiration  of  the  contract.  The  court  held 
that  this  contract  created  the  relation  of 
principal  and  agent;  that  it  did  not  vest  in 
the  agent  any  Interest  in  the  real  estate  it- 
self; and  that  therefore  he  was  not  enti- 
tled to  a  specific  performance. 

In  Cloe  V.  Rogers,  121  Pac.  201,  the  rule 
is  stated  in  the  syllabus  paragraph  2)  as 
follows:  "Where  an  agency  Is  uncoupled  with 
an  interest.  It  may  be  revoked  by  the  prin- 
cipal at  will,  without  liability  for  damages; 
but  where  it  is  for  a  fixed  time,  and  con- 
templates on  the  part  of  the  agent  the  ex- 
penditure of  time  and  money  lo  carry  it  out, 
and  Is  accepted  and  the  duties  imposed  are 
entered  upon  by  the  agent,  and  money  and 
time  are  expended  in  the  pursuit  of  the  ol>- 
Ject  of  the  agency,  although  the  principal 
has  the  power  to  revoke  and  bring  to  a  ter- 
mination the  contract,  yet  he  lacks  the  right 
of  so  doing,  except  upon  the  burden  of  re- 
sponding to  the  agent  for  such  damages  as 
he  may  suffer  by   reason  thereof." 

[4]  But  the  plaintiff  claims  that  even  if  it 
be  true  that  he  is  not  entitled  to  a  specific 
performance,  his  petition  stated  a  cause  of 
action  for  damages  for  the  breach  of  the 
contract;  and  that  therefore  the  trial  court 
erred  in  sustaining  a  general  demurrer  to 
the  petition.  -  Conceding  that  this  may  be 
done  (Superior  Oil  &  Gas  Co.  v.  MehUn,  25 
Okl.  809,  108  Pac  545, 138,  Am.  St  Rep.  942), 
it  becomes  necessary  to  examine  the  petition 
to  ascertain  whether  it  states  a  cause  of  ac- 
tion for  damages.    - 


[S]  In  Atwood  ▼.  Rdse,  122  Pac.  029,  re- 
cently decided  and'  hot  yet  ofllcially  report-, 
ed,  this  court  said  in  the  first  paragraph  of 
the  syllabns:  "In  the  constmctlon  of  a 
pleading,  challenged  by  demnrrer  before  tri- 
al, nothing  will  l>e  assumed  in  fkivor  of  the 
pleader  which  tias  not  been  averred,  as  the 
law  does  not  presume  that  a  party's  plead- 
ings are  less  strong  than  the  facts  of  tlie 
case  warrant." 

In  Bmmerson  v.  Botkin,  26  OkL  218,  109 
Pac.  631,  29  L.  R.  A.  (N.  S.)  786,  1S8  Am. 
St.  Rep.  953,  the  second  and  third  para- 
graphs of  the  syUabuB  are  as  follows: 

"In  a  case  where  a  pleading  is  cliallenged 
before  tdal  by  demurrer,  Its  language  where 
doubtful,  will  be  construed  against  the  plead- 
er, upon  the  ground  that,  as  I>e  selects  the 
language,  he  should  make  his  meaning  clear ; 
and  where  in  such  a  case  a  demurrer  is  sus- 
tained on  account  of  the  Insufflclency  of  a 
pleading,  and  no  application  for  amendment 
is  made.  It  vrlll  be  presumed  that  the  facts 
to  justify  it  do  not  exist. 

"Essential  .facts  necessary  to  be  shown  in 
order  to  entitle  a  party  to  relief  demanded, 
and  to  which  he  supposes  himself  entitled, 
should  be  stated  in  the  pleadings  by  allega- 
tion or  averment,  and  not  by  way  of  re- 
cital." 

This  rule  applies  with  particular  force  to 
the  case  at  bar.  A  general  demurrer .  was 
sustained  to  the  original  petition.  The  plain- 
tiff filed  ah  amended  petition,  and  a  gen- 
eral demurrer  was  sustained  to  this.  The 
plaintiff  filed  a  second  amended  petition,  ahd 
a  general  demurrer  was  again  sustained. 
The  plaintiff  thereupon  fiied  a  third  ammd^ 
ed  petition,  and  a  general  demurrer  was 
again  sustained.  Having  made  four  efforts 
to  state  his  case,  nothing  should  be  presum- 
ed in  favor  of  the  plaintiff;  and  we  there- 
fore examine  the  allegations  of  the  petition 
to  see  whether  or  not  he  has  stated  'an  ac^ 
tion  at  law  for  damages.  It  will  be  remem- 
t>ered  that  the  contract  provides  th'at  as  com- 
pensation for  his  services  lie  shall  receive 
that  portion  of  the  purchase  price  of  the  lots 
which  is  in  excess  of  the  amount  to  be  paid 
to  the  defendants.  It  is  manifest,  therefore^ 
that  his  measure  of  damages  is  this  excess. 
In  his  petition  he  alleges  only  one  sale,  and 
that  for  the  exact  sum  which  the  defend- 
ants were  to  receive  for  tlie  lots  sold,  and 
he  tenders  that  amount  to  the  defendants 
and  demands  a  deed.  It  is  manifest,  there- 
fore, that  on  this  sale  he  has  sustained  no 
damages,  because  there  is  no  excess.  He  al- 
so alleges  that  he  has  made  and  entered  In- 
to contracts  with  prospective  purchasers  for 
other  portions  of  the  property,  and  that  some 
of  them  are  ready,  willing,  and  ahle  to  buy, 
but  that  the  defendants  have  refused  to  ex- 
ecute deeds.  This  allegation,  aside  from  its 
utter  iudefinlteness,  fails  to  allege  the  price 
at  which  these  contracts  were  made^  and 
therefore  falls  to  show  any  damages  sus- 
tained by  the  plaintiff.    After  four  Atten^AS 
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to  atate  bl<  case.  It  wqqM  seem  fhat,  it  tb* 
plaintiff  had  sold  to  otliera  at  an  adranc«,  h« 
would  hare  be«n  able  to  aay  ao.  He  alleges 
tiiat  the  lots  are  worth  more  than  the  prlos 
to  be  received  by  the  defendant,  and  pmya 
as  damages  the  difference  between  the  Tal- 
ne  of  the  lota  and  that  price;  but  that  nuinl- 
festly  Is  not  any  proper  measure  of  damages, 
as,  before  he  would  be  entitled  to  recorer, 
h«  most  produce  a  pnrchaser  ready,  able,  and 
wUllnff  to  boy  (Yoder  t.  Bandol,  16  OkL  SOS, 
88  Pac.  63T,  8  L.  R.  A.  {N.  &1  576,  and  note) ; 
or,  at  all  events,  he  mnst  allege  such  facts 
as  bring  him  within  the  rule  laid  down  In 
doe  T.  Rogers,  121  Pac.  201,  sopta.  It  Is 
manifest  that  this  petition  was  framed  fonr 
times  on  the  theory  that  plaintiff  was  enti- 
tled to  specific  performance.  It  is  not  t  salt 
for  damages  for  breach  of  the  eontmct;  and 
if'  the  proof  sustained  every  allegation  of 
the  petition— and  no  more-r-no  recoverable 
damSge  would  be  shown. 

In  the  syllabus  of  Kimmell  T.  Powers,  10 
OkL  339,  91  Paa  687,  supra,  it  is  said: 
"Where  a  petition  neither  states  a  cause  of 
action  in  equity  nor  at  law,  a  demurrer  there- 
to should  be  sustained."  As  this  petition  did 
not  state  facts  sufiSdent  to  entitle  the  plain- 
tiff to  speclflc  performance  or  damages  for 
breach  of  the  contract,  we  think  the  trial 
conrt  was  correct  in  snstalnln^  the  demur- 
rer. 

The  Judgment  abonld  be  affirmed. 

PER  CDRIAlf.    Adopted  in  wbolcb 

OS  Colo,  ati  =— = 

ROHRE^t  T.  ROSS. 
{Supreme  Court  of  Colorado.     July  1,  1912.) 

1.  Chatrl  MoRTaAoxs  (I   138*)— Agister's 

Lien— Pbiobities. 

An  agister's  lien,  creHfnd  by  Mill*'  Ann. 
8t  IS  2864,  2895,  is  limited  to  the  right  of  the 
•wner  In  the  animals  delivered  for  keeping  at 
the  time  of  the  delivery,  and  ii  subject  to  a 
prior  chattel  mortgage  executed  by  the  owner. 

[Bfl.    Note.— For    other    cases,    see    Chattel 
BiIorteaKes,  Gent  Dig.  {§  228-286;    Dec.  IMg. 

1L  BAiLKKifT  (|  18*>— Repair  or  Pebsonaltt 

— RiOHT  TO  Lien. 

One  seeking  to  enforce  a  Hen  for  lepaira 
on  personal  property  must  show  that  the  prop- 
erty was  delivered  to  him  for  repairs. 

[Ed.  Note.-4y>r  other  cases,   see   Bailment, 
Cent.  Dig.  U  77-79,  81-84;   Dec  Dig.  |  18.*] 

&  PLXADine  (I  846*)  — Monoir  ion  Judo- 

IflRT. 

A  motion  for  judgment  for  defendant  on 
the  pleadings  cannot  be  granted,  though  the 
complaint  Is  defective  in  not  stating  fact% 
■ince  a  motion  for  judgment  cannot  be  eon- 
Terted  Into  a  general  demurrer. 

[Bd.    Note.— For   other   cases,    see   Pleading, 
Cent  Dig.  II  1055-1059;  Dec.  Dig.  |  346.*] 

4.  PucADiNo  (f  345*)— Motion  ron  JTuDoiaNT 
—Deject  in  Coi(pi.aint. 

A  complaint  in  replevin  by  the  «wner  of 
'•  chattel  mortgage  against  one  claiming  an 
aigister  s  lien,  which  alleges  that  the  lien  of  the 
mortgage  has  been  extended  by  filing  with  the 
nroper  county  clerk  sworn  statements  extending 


its  lien  as  by  lew  veqnifsd,  ■uffldently  Aenn 
the  eztensiott  of  the  lien  by  affldavits,  as 
against  a  motion  for  Judgment  for  defendant  on 
the  pleadings;  the  defect  if  any,  in  the  com- 
plaint going  only  to  its  snfficiency. 

[Ed.  Note.— For  other  cases,  s««  Pleading, 
Cent  Dig.  f|  1065-1069;  Dec  Dig.  |  84S.*] 

Error  to  District  Court,  Boulder  County; 
Harry  P.  Oamble,  Judge. 

Action  by  W.  H.  Rohrer  against  George 
L  Ross.  There  was  a  Judgment  for  defend- 
ant, and  plaintiff  brings  error.  Reversed  and 
remanded. 

O.  A.  Irwin,  Isbam  R.  Howee,  and  John  A. 
Deweese,  all  of  Denveir,  for  plaintiff  in  error. 
J.  J.  M<^eeley,  of  Dchtw,  for  defendant  In 
error. 

OABBERT,  J.  Plaintiff  in  error  brought  a 
suit  In  rei>tevln  against  the  defendant  in  er- 
ror to  recover  the  possession  of  two  horses, 
one  ore,  wagon,  and  one  set  of  doubletrees, 
and  a  neckyoke.  He  based  his  right  to  the 
possession  of  this  property  ui)on  the  ground 
that  he  was  the  owner,  by  assignment,  of  a 
chattel  mortgage  and  note  secured  thereby, 
which  had  been  executed  by  the  Champion 
Mining  &  Mining  Company  upon  the  property 
involred;  that  the  chattel  mortgage  had 
been  duly  filed  for  record;  that  there  was 
due  and  unpaid  on  the  note  thereby  secured 
the  sum  of  $344.50;  and  that  this  note  had 
been  extended  from  time  to  time,  and  the 
lien  of  the  chattel  mortgage  preserved  by  fil- 
ing with  tbe  county  clerk  of  the  county 
where  the  mortgage  was  recorded  affidavits, 
or  sworn  statements,  as  by  law  required. 

The  defendant  answered,  to  the  effect,  so 
far  as  material  to  consider,  (1)  denying  the 
averments  of  the  complaint;  and  (2)  that 
the  property  in  controversy,  subsequent  to 
the  date  the  mortgage  mentioned  In  the  com- 
plaint was  executed  and  recorded,  had  been 
delivered  to  him  by  the  mortgagor,  with  In- 
stmctlons  to  feed  and  care  for  the  same;  and 
that  iu  so  doing  he  had  incurred  an  expense 
in  feeding  the  animals  and  repairing  the 
wa«on  of  something  like  $276,  under  which 
he  claimed  a  lien,  as  provided  by  the  statute. 
Thereafter,  on  motion  of  counsel  for  defend- 
ant, the  court  entered  the  default  of  plaintiff 
for  failure  to  plead  to  the  affirmative  de- 
fense. Upon  entry  of  this  order,  counsel  for 
defendant  then  made  an  oral  motion  for  judg- 
ment on  the  pleadings,  which  was  sustained, 
and  Judgment  rendered,  dismissing  the  ac- 
tion. Plaintiff  brings  the  case  here  for  re- 
Tiew. 

[1]  The  first  question  Is  whether  or  not, 
under  our  statutes  (sections  2854  and  2856, 
Mills'),  which,  provide  that  an  agister  to  whom 
any  horses  shall  be  intrusted  for  the  purpose 
of  feeding  or  keeping,  'or  any  mechanic  or 
other  person  who  shall  repair  any  article  of 
personal  property  at  the  request  of  the  own- 
er of  such  property.  Is  entitled  to  a  Itai  upon 
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suck' tmhiiaU  at'-p^taebal  ipwneEtr  supertor 
to' the  Hen  ot  a  ctnattel  mortgage  tfaereoa,' 
duly.fepQrded,  befttretfe. delivery  of  such 
property  to  either  of  such  persons  for  either 
of  the  purposes  named,  and  the  lien  thereof 
preserved  ^n-  the  manner  r^qBlrcS  \>j  law. 
Upon  this  subject,  with  respect  to  the  lien  of 
the  agister,  the  autho^l^l.^ '  are  io'confflct. 
The  weight  of  authority, '  however;  appears 
to  be  that,,  as  the  lien  for  agistment  is  purely 
statutory,  no  Hen  existing  therefor  at  com- 
mon law,  the  agisteiTg  lien  is  limited  to  the 
right  of  the  owner  In  the  property  delivered 
fo/  feeding,  herding^  pasturing,.  «r  .^e^lng, 
at'itbe  time  of  such-  deUrecT-  .  Bargent  v. 
Usher,  6S  N.  H.  .287/50  Am.  Hep.  208;  Hanch; 
V.  Ripley,  12T  Ind.  151,  26  N.  E.  70,  11  I*.  E. 
A.  61;  Reynolds  v.  Case,  60  Mich.  76,  26 
X.  W.  838 ;  IngallB  v.  Vapce,  61.  Vt  582,  18 
Atl.  452 ;  McGhee  v.  fcdwafds,"  87  Tenn.  506, 
11  S.  W.  316,  .3  U  R.  A.  654;  Miller  v.  An- 
derson, 1  S.  D.  539,  47  N.  W.  957,  ll  t.'  R-  A. 
317 ;  Wright  v.  Sherman,  3  S.  D.  290,  52  N. 
W.  1093, 17  L.  a  A.  792;  Sullivan  v.  Clifton, 
55  N.  J.  Law,  324,  26  Atl.  964,  20  LI  9.  A. 
719.  39  Am.  St  Bep.  652. 

[2].  ^ylth  respect  to  the  lien  for  repairs  on 
the  wagon,  we  think  It  la  sufficient  to  say 
that,  under  the.  av.ernients  of  the  answer,  the 
defendant  did  not  state  facts  from  which  It 
appeared  that.  he.  was  entitled  to'a  lleii,  ei- 
ther under  the  statute  or  ^t. common  law,  If, 
under  the  rules  of  the  latter,  a  mechanic  to 
whom  an  article  of  personal  property  has 
l)een  delivered  for  repairs  is  entitled  to  a 
lien,  for  )the  reason  that  it  does  tot  appear 
froni  hla  auswer  that  the  wagon  was  deliver- 
eil  to.  him  for,  that  purpose-  ■   .    .     . 

.  W,  4)  Oij,  behalf  of  tlie  defendant,  It 'is  ufg- 
ed  tfi'at  the  judj^hent  should  not  be  disturb- 
ed, because  it  appears  from  the  averments  of 
the  complaint  that  the  chattel  mortgage  ls| 
void  and  of  no  force  or  effect  This  c'dnten- 
tion  is  based  upon  the  ground,  thkt  the  csom- 
plalnt  does  not  .show  that  the  mortgage  In- 
debtedn^s^,  or,  rather,  the  Iten  thereof,  hatf' 
Ijeen  extended  by  affidavits,  as  irequlr^ '  by 
la^.  The  Qo'mplajnt  alleges  thdt'  the  Uett 
of  the  chattel  mortgage  had  been,  exted'ded^ 
by  flUq^  .with  the  proper  county  'clerk  sworn, 
statements  extending  }t8  Heni  as  by  law  re- 
quired. If  this  statjement  in  the'  complaint'  Is'' 
defective  in  not  stating  facts,  it  'only  goes  to 
its  sufflciencj',  which,'  as  "we  have,  held  many 
times,  cannot  be  the  basis  for  a  motion'  for 
Judgment  on  the  pleadings.  Tn  other  Words, 
a  ^tnotipn  for  Judgment  on  the  pleading  can- 
not be'  converted  into 'a  general"  demurrer: 
Whitehead  v.  Johpson,  119  Pae.  472.  We 
think' Ihe  court  ei'red  in  rendering  a  jtidg- 
iiient  on  the  pleadings,  and  for  this' reason 
the  Judgment  will  be  reversed,  and  the  cause 
i'emanded  for  further  proceedings  in  har- 
mony with  the  -views  herein  expressed. 

Reversed  and  remanded.  ' 

'■'MtlSSER  and  HIt.L,  JJ.,  coiMnir.'     - 


!     SPBAGUB  et  aj.  ^  Sffe^rt'd^f-lirAS'SA-  ' ' 

.  CHUSBTTS.  GO;.t), MIXES  CO.  et.  al.       ■ 

(Supreme  Court  of  Col»ta,dp,.  .,J,ul}i  l,,lSiZ)^ 

1.  JuDGlMKT'(Si461*K-Ap!rioif 'TO   VaCA,!^. 

.  HsABINa  AND   D^XEBIUNAIION— EUBDEN   OF 
,   PpoOF,  T       •       •  ••    . 

'    Under  CMe  CKv.  Proe.  |  102,  praviainc 

that'  no'  injaactleB  sball  be  graubed  .to  stay  «- 
ju4tmeBt  at  l»w.  in  a.  wiin  in  excess  of  that 
wiuch  the  complainant  sjiall  show   itself  equi- 
tably t»ot  bsunfl  to  pay,  plaintiff,  lo  an  ftMloii' 
to  set  aside  a  jmhiraent  obtained  bjt^Craad,  deed 
not  disprove  hitf  liability,. /in  ;trhol^  qr  inj?«rt 
f<H! '  tife .  ■  iiiidebtefiness.  wi^cii  >  was  .  the   basis  of 
the  judgment,  but'  is' entitled   f6' the  maiftte-' 
nance  of  its  Mght  Vo  defend  against  such'  sap-- 
posed  liafeiUtyV  iS'  an 'action  trheie".  the  burden ' 
is  on  the  adverae  party.  ■  ■<   v 

[EA.  Note. — jE>V>r  other  cases,  see  Judgment; 
Cent  pig.  IS  ,89?-803,.,895;   Dec.  Dig.  {  46L»i 

2.  OoBPOBAjntwrs    (|  .  317*)  —  Officees    and 

AOENIS— FiDUCIART    JtELATION— X^ATCTBE. 

.The  president,  genemi  manager,  treasurer, 
and  director'of  a  coin>o«ati«ti  standaiin'soeh  te-- 
latlonship  to  it  that  he  is  b^uiid  :t».  p^tect  its, 
rights,  and-to^ct  openly  and  aboveboard. 

[Ed,  Note.n-For  other  cases,  see  Corporations, 
Cent  Dig.  «  1401-1414 ;    Dee.  Dig.  §  817.»1 
•  >       ■  •  ■  I, 

Error  to  District  C«m:t|  Ctiaffee  County: 
Lee  Ouunploiii  Judge.      . 

Action  by  the  StrattoD-Masaachusetts  Gold 
Mines  Company. and  others  against  Charles 
L.  Sprague.,  aad  another.  Judgnaeut  for 
plalntUfs,  and  defendant  bring  error.  Af- 
firmed. 

O.  K.  Hartehsteln,  of  Buefia  Vista,  for 
plalntiCTs  in  brror.  M.  B;  Cacpenter,  of  D^- 
,ver,  for  defendants  In  error. 

GABBERT,  J.  'Plftinttir  In  «ror  Sprague 
brought,  a.  suit  against  {he.  Strat(on-Massa- 
ctiusetts  Gold  Mines  Company  on  four  causes 
of  action:'  (1)  Fdr  $4,750,  salary  due  Siirague 
as  genera)  -mtinager  of.  tt>e  company ;  (2)  for 
'$5,292,  money 'advanced. and  paid  out  by  blm 
fbr  the  use  and  tieneflt  of  the  couipefny;  (SJ 
fer  $2,000  due  one  Slociiin  for  .attorney's  fees 
for  service^  rendered  the  company,  assigned 
to  Sprague;  (4)  for  $2,000  due  one  .Wood  for 
services  as  secretary  of  the  company,  and 
aligned  to  Sprague.  Judgaient  wa»  render- 
ed in  favor  of  Sprague  bj'' default  for  the 
amount  of  the  several  causes  of  action  se^ 
out  in  his  complaint  '  Execution  issued  oi) 
this  Judgment,  under  which  the  property  of 
the  company-was-  levied  upon  and  sold  U 
Sprague  by  the-  idierlff  of  Chaffee  county; 
Defepdanta  iq  error  brought  an.actlpn  'to 
restrain  the. -issuance  of  a  ^herllT^  deed  to 
Sprague,  and  to  set  aside  the  judgment 

Tbe  trial  court  found  that  at  the  time  the 
action  of  Sprague  was  instituted  he  was 
president,  general  menage,,  treasurer,- and  a 
director  of  the  company;  that  his  suit  was 
brought  witiiout  knowledge  .of  the  other  di- 
rectors of  the  company,  and  that  service  in 
his  action  was  made  upon  the  Secretary  df 
the  company,  brought  here  from  Massachu- 
setts  by    Sprague .  for-  that   purpose,    who. 
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apon  hJa  return  to  bis  hota^r  denied  knowl- 
edge of  the  commencement  of  the  action,  or 
of  service  of  summons  uxwn  him;  and  that 
the  other  directors  did  not  know  the  action 
bad  been  Instituted.  The  Judgment  waa  to 
the  effect  that  the  Judgment  entered  in  the 
Sprague  action  be  set  aside  and  held  for 
naught;  that  the  cause  be  reinstated  on  the 
docket,  and  60  days  allowed  the  defendant 
company  to  answer  the  complaint  The  de- 
fendants have  brought  the  case  here  for  re- 
view on  error. 

By  the  complaint  in  the  case,  it  was  charg- 
ed that  the  Sprague  Judgq>ent  was  obtained 
Ur  colli;£l«in  and  fraud;  and.  that  the  com- 
paw  was  not  indebted  to  Sprague  upon  the 
■ereral  caupea  of  action  set  out  in  his  com- 
platnt,  or,  at  least,  not  indebted  on  either  qf 
thcae  causes  of  action  In  any  material  sum. 

[1]  At  tli«  dos^  of  the  testimony  on  behalf 
of  plaintiff?,  the  d^endauts  moved  for  Judg- 
ment, based  upon  the  provisions  of  section 
14ft  of  our  Civil  Code  (Mills V-*ect}on  162, 
Code  ClT,Proc.  (Revision  of  1908)— which  pro- 
vides,. In  substance,  that  an  injunction  shall 
Dot  bie  granted  to  stay  a  Judgment  at  law  In 
a  aam  In  excess  .of  that  which  the  complain- 
ant shall  show  himself  iequitably  not  bound 
to  pay,  and  so  much  as  shall  be  sufficient  to 
cover, coats.  This  motion  was  denied. .  Coun- 
^  tot,  the  diefendants  contends  this  ruliog 
wa«  erroneous,  for  the  reaabd  the  tsstlmony 
did  not;  establish  that  Sprague  was  not  .en- 
titled to  a  judgment  for  Uie  full  amount 
awarded  him  in  his  action.  As  prevloi^ly 
DojUced.  the  cpi^plalnt  in  the  .case  at  bar 
fijia^ffieA,  that  the  Sprague  Judgment  was  ob- 
tained by  collusion  apid  fraud,  l^he  court  so 
tound,  and  the  testimony  sustains  this  find- 
ing. .  In  suqh  clrcumsti^ices,  while  it  may  be 
necessary  for  a  party  seeking  to  set  aside  .a 
Judgment,  ,ta  an  action  brought  for  that  pur- 
pose, to  aver '  nonliability,  in  whole  or  in 
part  fov.  the  indelitedness  whicli  .Is  the  basis 
of  such  Judgment^. ^«  is  hot  required'  to  as; 

rie  the  |>urden  of  disproving  such  liability. 
WllsoA  V.  Hawthorne,;  14  Colo.  ^0,  24 
^fiC  648,  ^  Am.  St.  R^p.  2dO,  it  was  held 
tbati  i|i  4n  action  hy  a  party  to  ^et  aside  a 
judgment  rendered  against  him  without  Ju- 
risdiction, over  his  pei^on,  he  is  not  required 
to  as^umeL.the  burden  of  disproving  his  lia- 
bility for 'the  indebtedness  which  was  the 
basis  of  the  Judgment.  A  Judgment  obtained 
flgnttiat  a  defendant  corporation  by  collusion 
snd  fraud,  such  as  was  found  to  exist  by  the 
trial  court,  is,  In  effect,  the  same  as  though 
no  siervice  of  summons  had  been  made  on 
the  corporation.  In  such  circumstances  we 
think  the  corporation  Is  not  required  to 
prove  nonliability,  in  an  action  to  set  aside 
sncb  Judgment,  but  Is  entitled  to  the  main- 
tenance of  its  right  to  defend  against  such 
supposed  liability,  in  an  action  wherein  ita 
adversary  must  assume  the  burden  of  proof. 
This  is  the  situation  of  the  parties,  as  fixed 
by  the  Judgment  of  the  trial  court 


[2]  Several  oth^r  ];»:opositIoiui  are  iirge4 1>T 
counsel  toK  plaintiffs  in  error,  which  we,  do 
not  deem  of  sufflcient  Importance  to  cooslder 
in  detail.  The  relationship  of  Sprague  to  the 
company  at  the  time  be  brought  bis  action 
was  8udi  that  it. was  his  bounden  doty  to 
protect  the  rlgbts  Of  the  company  and  act 
openly  and  aboveboard.  By  the  Judgment  of 
which  be  complains,  he  has  been  given  the 
opportunitgi  to  ivoye  the  indebtedness  sued 
upon  in  bis  action  after  answer  filed  hy  tbs 
company.  This  fully  protects  bis  rights;  and 
be  will  not  be  heard  to  complain  of  rulings 
or  matters  occurring  at  the  trial  whldi  did 
not  deprive  him  of  any  substantial  rights,' 
when  he  has  been  afforded  full  opportimity 
to  est^MlA  the  indebtedness  siied  upon,  and 
secure  a  Judgment  therefor  after  such  de- 
fense- of  the  company  or  .thoqe  entitled  to 
Interpose  a  defense  has  been  heard.- 

The  Judgment  of  the  district  court  is  af> 
firmed.   ;    .  !  ,,r  <  .■• 

Judgment  afflnned. 

.   HUSSER  and  HILL,  J  J.,  concur. 


HBPP  WALIi  PAPSB  &  UBBCANTILB- 

OO.  T,  DEAHL. 

(Supreme  Court  of  Colorado.     July  1,  1912.) 

1.  LANfiLban  AND  Tkwawt  d  291*>— Fosjii- 

.°TDBB  OF  LBABEi.i-"NOTICE"— REQUlatTIS.  > 

.  .A  l^ot^oe  by  a  laiidIoaxl.<ery«d.  on  the  tent 
ant  which  demands  ppssession  within  three 
days,  without  stating  the  ground  therefor,  and 
a  notice  served  at  the  same  time  which  redtca 
that  tke  lenaat-  has  forfeited  the  leaaa  by  axe 
derletti^g.  without  the  landlord's  consent,  must 
be  construed  as  one  notice  within  Rev.  St, 
1008,  U  2603,  2008;  defiaiarunlawfriT' detain- 
er, and  rsquiring.  notice  <  in  writing  speeifying 
th«  c^nnds  of  denMadant'i' right  to  poi^eHioa. 
■  [Bd.  Mote.— For  -  oUier  wses,  «e« .  I«ndlprd 
aJid  Tenant,  Cent  Dig-  flTlzlT-^liOT; .  Dec, 
pi^.  i  291.*     ■  •         "      '  ■         ■ 

'  For  other  definitions,' see  Words  and  Phiases, 
vol.  5,  pp.  4839-4844;   wri.  8;  p.  7733.]        :     . 

2.  Appbai.  and  Bbeos  (|  178*)— (Jdsstiors 
'.BSVIBWABI.E  — QtrssnoNs  Kkt  Saised   Ib 

Court,  BEifOw. 

Where  a  suit  for  .unlawful  detainer  was 
not  brought  until  six  days  after  the  service  of 
tiie  notice  and  the  quMtiOn  litigated  was 
whether  the  leasee  unde«  whiph .  d^endant  held 
poss,es8ion,  was  forfeited  by  an  ,  underletting, 
and  whether  the  landlord  had  Cori^ented  to  the 
underlettlnK,  or  had  waived  k  forfeiture  by  ac- 
cepting rent,  the  anfficieiicy  of  the  nottoa  would 
not  be  considered  on  appeal,  .. 

.fE3d,  Note.— For  other  cases,  see  Appeal  and 
Error    Cent.  Dig.  J  J  1079-1120;    DecT  Dig.  { 

3.  Landlobd  AND  Tenant  (J  112*)  —  Fobfki- 

TUBE   1*08   SUBLEtTINQ    WlTHOin   CoNBEWP— 

Waives.  , 

A  landloid  who  accepts  rent  without  no- 
tice of  a  subletting  by  the  tenant  does  not 
thereby  waive  the  right  to  forfeit  the  lease 
stipulating  for  its  forfeiture  for  a  subletting 
without  the  consent  of  the  landlord. 

[Ed.  Note.— For  other  cases,  see  Landlord 
and  Tenant,  Cent  Dig,  II  343-349;   Dec,  Dig. 


•Fer  othsr  cases  sm  i^ns  topic  and  section  NVMBBS  la  Dec,  Dig.  A  Am.  Dig.  Ksy  No,  SeriM  ft  B«p|r  Ib4««s- 
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4.  Landlord  awd  Tenant  (|  104*)— FoBrai- 
TOBK  K)B  SuBLBrnwo  —  CoNDTItOIt  Pbbob- 

-    BCNTi 

A  landlord  in  a  lease  stipulating  for  for- 
feiture for  subletting  without  his  consent  may 
Insist  on  a  forfeiture  of  the  lease  for  a  sublet- 
ting without  his  consent  without  first  return- 
ing to- the  tenant  the  rent  for  the  portion  of 
the  month  remaining  after  learning  o£  the 
subletting. 

,  [E>d.  Note.— For  other  cases,  tee  Landlord 
and  Tenant,  Cent  Dig.  i  328;  Dec..  Dig.  fi 
104.*} 

6.  Lanslgbd  and  Tenant  (|  112')-^C!ormnt 

to  subi-btiing— evidencs. 

A,  consent  by  a  landlord  to  a  subletting  of 
a  portion  of  the  premises  to  a  corporation  en- 
gaged in  a  specified  business  is  not  an  annul- 
ment of  the  aovenajDt  not  to  sublet  without  bis 
consent,  and  the.  landlord  may  insist  on  a  for- 
feiture for  a  subletting  to  another  without  his 
consent 

[Ed.  Note.— For  otlier  cases,  see  landlord  and 
Tenant,  Ce&t  Dig.  {{  843-348;    Dec   Dig.  f 

Error  to  Gonnfy  Court,  City  and  County 
of  Denver;   H.  8.  Class,  Judge. 

Action  by  Rose  C.  Deabl  against  the  Hepp 
Wall  Paper  &  Mercantile  Company.  There 
was  a  Judgment  for  plaintiff,  and  defendant 
Jbrings  error.    Affirmed. 

Clay  B.  Whitford  and  Henry  E.  May,  both 
of  DenTar,  for  plaintiff  in  error.  Elliott  & 
Bardwell,  of  Denver,  for  defendant  In  error. 

WHITE,  3.  Defendant  In  error  on  Sepr 
tember  18,  1909,  executed  a. written  instru- 
ment, whereby  she  leased  to  plaintiff  In  er- 
ror certain  premises  in  the  dty  and  county 
of  Denver  until  the  Ist  day  .of  October,  1911. 
The  lease  was  In  the  ordinary  form.  By  the 
terms  thereof  the  rent  was  made  ^yable 
In  advance  on  the  first  day  of  each  month, 
and  the  premises  were  not  to  be  underlet  or 
the  lease  assigned  without  the  written  as- 
sent of  the  lessor,  first  had  and  obtained 
thereto.  The  lessee,  however,  on  August  1, 
1910,  underlet  one  of  the  storerooms  covered 
by  the  lease,  and  the  subtenant  went  Into 
pojssesslon  thereof.  August  4,  1910,  the  les- 
see paid,  and  the  lessor  accepted  the  rent 
of  the  premises  for  such  month.  August  9, 
1910,  the  lessor  declared  a  forfeiture  of  the 
lease,  because  the  lessee  had  underlet  the 
premises  without  her  consent,  contrary  to 
the  terms  of  the  lease,  and  served  defend- 
ant with  notice  to  surrender  up  possession 
of  the  premises  to  plaintiff  within  three  days 
after  the  date  of  the  notice.  The  lessee  re- 
fusing to  surrender  possession,  a  suit  for 
unlawful  detainer  was  Instituted  on  August 
15,  1910,  by  the  lessor  against  the  lessee, 
resulting  In  Judgment  In  favor  of  the  former, 
to  which  the  latter  prosecutes  this  writ  of 
error. 

Plaintiff  in  error  contends:  (X)  That  the 
notice  served  by  the  lessor  upon  the  lessee 
is  Insufficient  under  the  unlawful  detainer 
act;  (2)  that  the  lessor,  having  accepted  and 
retained  the  rent  for  the  month  of  August, 
thereby  waived  the  forfeiture;    (3)  that  the 


court  erred  In  refusing  to  permit  plaintiff  In 
error  to  prove  that  It  had  been  authorized  by 
the  agent  bf  the  lessor  to  sublet  the  prem- 
ises. 

[1]  1.  The  alleged  defect  In  the  notice  Is 
based  lipon  the  "clalni  tHat  the  ground  of 
demandant's  right  'for  possession  of  such 
premises"  Is  not  specified  therein,  and  that 
It  was  not  "a  tliT6e  days'  notice,"  as  required 
by  the  statute.  Sections  2603  and  2605,  R.  S. 
1908.  The  record  dMcl^ses  a  notice  attached 
to  the  complaint  which  was  served  nptm'  the 
defendant,  demanding  the  possession  ftf-the 
premises  within  three  days  from  Its  dati*,' 
but  does  not  state  "the  ground  of  demand- 
ant's right  for  possession.**  The  complaint^ 
however,  alleges  "that  plaintiff  has  notlfletl 
the  defendant  that  by  reason  of  the  said 
underletting  the  defendant  had  forfeltted  th^ 
terms  of  the  lease  and  that  the  said  lease 
was  terminated,'*  and  the  evidence  discloses 
that  at  the  time  of'  the  service  of  the  nch 
tlce  hereinbefore  mentioned  anothet  notice 
was  likewise  served  upon  defendant,  and  the 
answer  "admits  that  on  the  Ist  day  of  A* 
gust,  1910,  the  defendant  sublet  the  etdt^ 
room"  Included  In  the  lease,  and  "that  the 
t)lalntiff  notified  the  defendant  that  became 
It  underlet  the  store  (room)  •  •  •Its 
lease  was  forfeited  and  terminated.**  Under" 
these  circumstances,  we  will  presume  that 
the  notice  met  .the  statutory  requlremebU, 
and  was  not  subject  to  the  objection  uinder 
consideration.  '"''• 

It  was  not  essential  that  the  entire  notice 
b^  written  upon  one  piece  of  paper;  iuiit 
does  the  fact  that  the  one  served  'was  In  two 
parts  render  the  notice  in  valid.,  Thte'ttM 
papers  were  served  at  the  same  time,  i^ 
lating  to  the  same  subject,  and  must  neces' 
sarily  be  construed  as  one  Instrument. 

[2]  As  the  portion  of  the  notice  attaebed 
to  the  complaint  bears  date  August  8th,  and 
was  not  serv'ed  until  the  9th,  and  demands 
possession  within  three  days  from  Its  date. 
It  Is  claimed  that  defendant  had  but  tw<r 
days  In  which  to  surrender  possession  of 
the  premises.  In  answer,  the  plaintiff.  In 
resisting  an  application  for  supersedeas,  con- 
tended that,  as  the  suit  Xras  not  brought  un- 
til the  15th  day  of  August,  the  defendant 
actually  had  at  least  six  days  after  the  serv- 
ice of  the  notice  In  which  to  surrender  pos- 
session of  the  premises.  Whether  the  date 
designated  in  the  notice,  or  the  date  of  serv- 
ice thereof  Is  the  true  date  of  the  notice, 
need  not  be  determined  herein.  The  suit  was 
not  Instituted  until  at  least  six  days  after 
tlie  service  of  the  notice,  and  the  action  of 
the  parties  throughout  the  trial,  until  the 
finding  of  the  court  In  favor  of  plaintiff, 
conclusively  shows  that  the  sufficiency  of  the 
notice  as  to  the  time  allowed  in  which  to 
surrender  possession  was  not  questioned,  but 
rather  conceded.  At  the  commencement  of 
the  trial.  It  was  stated  that  the  parties 
would  agree  upon  certain  matters.    Counsel 
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for  defendant'  satd:  '^ere  1b  no'  question 
about  the  service  of  the  notice.  There  is  a 
controversy  wheth6t  we  forfeited  the  lease, 
or  not."  i'hefreu^pn  the'  controversy  a's  tci 
whether  the  lease  was  forfeited  Was  conHned 
solely  to  whether  the  tesspr  had ,  contoited 
to  the  Underletting  9^  ^hepremisies;  b'r,  llf 
she  had  not  so  consehted,  whethier  she.  nad 
wajved  the  forfeiture  by  'accepting  the  rent' 
for  lt)e  month  of  ^us^st'.  "Such  '«ras  the  lim- 
itation placed  upon  th'e'  inquiry  by  ^e  de- 
fendant itself.  Having  limited  the  inquiry, 
neither'  pferty  can  be  permlttedl,'  after  the; 
cotirt  or  Jury  'ias  found  the  facti^,  to  go  be- 
yond tlie  issue"  thus  ihade  ai^d  cobtrovert 
that  which  has  previously'  b^n  COhfessM  in 
the  record. 

13],  2.  TClik  acceptan(!e)'6f  the  teat  for  th6 
mdnth  of  August  did  n6^  constitute  it  waiver 
by  tjie  le^r  of  thti  tight  to  forfeit  the  lease 
arising'  by  reason  of ,  tiie  subletting  of  the 
premdses  contrary  to' 'Aie  terms  of  the  l^se. 
"T6  make  the  acceptance  of  reiit'a  waiver 
of  a  forfeiture  in  a!  case  Vbete  the  lease 
provides  for  re-entry  In  the  event  df"a  breach 
of  the  qbllgattoii,  it  must  appear  that  the 
landlord  had  knowledge  of  .the  fact  that  the 
condition  was  broken  at  the  time  he  accept-' 
ed  the  Vent,"ahd  it  must  further' appear  that 
the  rent  which  he  accepted  became  due' aft^r 
the  br^acti  'tra^  committifd'  by  the  tenant'' — is 
a  ihile  whi^h  is' well  settled  and  has  been 
approved  bjr  this  cpnrt '  MageoiiV/' Alklre, 
41  ttolo.  338,  343,  344,  ^'Vkc.  7ip,  722.  We 
do  not'  think  the  evldeta'ce  shoWs  that  tlfke 
landlord  .had  knowledge  of  the  'fiict  ih^t 
ttie  premises  had  btol  underlet  aj;  thtj  time 
she' ac<;(f);>ifd  the  Atlgtst  ifent.  It  U  trt^e 
she  had  heard  iB''r\im6r  to  that'  eff^,'  but 
imihedlately  informed  her  tenant  that  under 
no  ctcii'mstandes  would  She  waive  the  cove- 
nant-ih  theletlse,  'aiid'  permit  the  premises 
to  be  'subl'et  to  "Japs,"  the  supposed  sub- 
tenants. Jioiteo+ter,  the  insWer  admits  that 
It  was  on  August  Ist  t}ie  premises  ^ere  sub- 
let, which  Is  the  vtery  day  the  rdA  for  that 
month  became  due  and  payable,  whereas  the 
rumor  as  to  the  subletting  6f  .the  premises 
did  not  refcch'the  landlord  until  tb«  2d  or 
3d  of  the  month.  Moreover,  the  lessor  tes- 
tified that  she  had  no  knowledge'  that  her 
tenant  had  sublet  the  premises  on  the  date 
she  accepted  the  August  rent  Under  these 
circumstances,  we  shall  not  Interfere  with 
tbe  finding  of  the  trial  court. 

{4]  PlaintifT  in  error' further  contetads  that 
the  lessor  could  not  forfeit  the  lease  without 
first  Returning  to  the  lessee  the  rent  for  the 
proportion  of  tbe  month  remaining  after 
she  ascertained  that  tbe  premises  had  been 
sublet,  and  that  the  lessee  could  not  be 
guilty  of  unlawful  detainer  prior  to  Septem- 
ber Ist  It  is  quite  true  that  by  payment  of 
tbe  rent  te  September  1st  the  tenant  there- 
by acquired  the  right  to-  remain  In  posses- 
sion of  the  premises  until  such  ddte.  This 
right,  howeyer,  was  subject  to  forfeitnre  by 


.   .,    I     •  ■     .     '}  I  ..  ■,    <i       .■•, 

the  express  terms  of  the .  contract  of  lease. . 
The  rental  became  due  on  the  Ist  of  August 
ahiff'  was  paid,  thereby  becoming  the  money . 
and  property  of  the  lessor.  "We  find  noth- 
ing in  tbe  ,le«se,,.4QE  d«  we  .Icnow  of  aaiy 
rul«  pif  lawy  ;i;fa9iring  theJesaorto  ret«m.  it' 
as  <t  «ondition-.pi)(|ce4eatto  e^roiae  the  zigbt, 
p£:!^rfeltwe  vested  in:  bJI,m  by  the»  tenaa.  Oiti 
the  cpidtfflKit.    .  .,•  .;:        I, 

[f]  3^  Aa:w.e.;ead  tlte  recoi4,  ^.oowrt4kl 
not  refuae,  tp-peunlt  plalatif(  in  ^erma-.toi) 
provf).  that  it  ted  beea  avi^tiori^e^  bar>Mthai 
agent  o£,  defendant  In  ,erso»  to  siAlet  thai 

preiqlsffl .On  the ,  contrary,  tbei  gourA  i  e^  i 

pre(i8ly>  rv^#d,  tba^  if  Bl^intlK  .injercwco.iM , 
dp  so,  It  would,  be  .p^mitted  to  proire  (bat 
such  agfoft  had  been;  eqapowerad  Ug  ^le  Ifm-.i 
gor  to  ppnsctat  to  tha.  particular  sublettiag  iai! 
queatiftn..    Tbe,|i^art:  did  decline  .to  ■juxmUh! 
the  piaiutif:.  in.  er;ror  .to  show,  .tltat  .aoswt 
seyen  months  priqr  to  the  sublettias  1*  VWt- 
tion.  the  (pendant  bi  error  had  autborJ^Eed' 
her  agent  to  .coasenb  fio  the  sttl;!lettiP8;of,||.. 
portion  of  the  'premise^.te  a . corporation  .«a- 
gaged  in  the  picture  framing  buainesa,    Wia ; 
ttiln^  the, court  was.^ight  ta.ita  rullDg./AA. 
conqef^t.-to  sjpblet  it^e.prai^alaea  la  o^«l)tnr:t 
9tanqe  is  fiot-jEm  annulip^t  ot,tj^f^  poyeaaot : 
not  tp,  Buhle^t  w}Ahoatrtl>«' writ^epa  .asfieiU.^ot  I 
the Jesspr^  bntlA, nojuoce  than  a  i^^Wes  ftt.-. 
'the  oovenan,t^in  the  pajrtl^ula^  Instanoe,.  ai^ , 
in,  1^0  sense,  extends  t^  a  suttseQVent  updaf;;.! 
let^g.  to  another  subt^oai)^  ,,|  Fwr  ..y.  ,;iC«Jrw 
yon,, 20  R.  I.. 316,.  39  AU>.241,.    ;■.„(:     ,,  . 

We  ai»  f^utiafled  tb^  judgw«f»t  4^<^th^r^l^.. 
cpijrt  .waa.  righf, ,  and  it,  la  tbarafcre  ,«f-. . 
firmed..,  •  ..      ,■  ....    J  ..ii    ,  ,.•.     -■,•,■ 

,;rudgmf|iit  aprmed.;  v.    .  ■: ,  .  -  ,. .  i  i 
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^A,NK  OK.AROMriB]:^)  V.  lfoKINZ^Y|e»,at.> 
(SapiJcme  eo(R*<  oflColMadA.     jWly  1, 'Mil.) 

1.  Bills  awd  Noliss  <|i  209*)— TKA'wsrtii^ 

■  A' note,  payable  to  oi!de>i  nay.  ^e-i  tiajtaf qr- 
red  by  delivery  only,  without  indorsement,  po 
as  to  vest  the  transferee  with  the  complete 
title.  , 

[Bd.  Notie.~>For  other  cases,  see  Bills  aad 
Notes,  Qeat  Di«.  H  4»7,  4»8,  «ttt  Dea  Dig. 

2.  BiLia  AMD   Nona   (|  4i48*)-TXiu.ir«»x%- 

ACTIOW   BT  THANSFEBBOa. 

Where  a  note  payable  to  a  bank  'had  been 
traniferred  by  *t  by  delivery  without  indorse- 
ment, the  bank,  .conld  not  theceaftec  Sue 
thereon, 

(Bd. '  Note.— For  other  cases,  see  Bills  and 
Notes,  Cent  Dig.  H  1377-14^;  Dec.  Dig,  | 
443.*] 


Error  to  District  Court,  City  and  Oonuty 
of  Denver;   Geo.  W.  Allen,  Judge. 

^ction  by  tUe  Bank  of  Bromfield  againiit . 
B.  S.  l4cElnlay  and  another.    Judgment  for 
defendants,  .an4  plaint!^  brloga  error.    A^t 
^'W^.    ,.,    ..  .":■   J    I,...       :■■■■■•>    U..I 
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Denver,  fot  pTatntlff  In  error.  Frank  .Mc- 
Donough,  Sr.,  and  Frank  McDonougb,  jr., 
botti  of  Denver,  for  def^dante'ln  error.' 


ChaB.  P.  .Craft  and  S.  S.  Abbott,  both  of  |  assignment,  ift  tbe  not«  while  it  was  In  his 

Upon  thCj  whole  record,  from  direct  evi- 
dence adduced  and  from  various  jevldentiary 
circumstances  surrounding  the  whole  transac- 
tion, tlie  court  coul^  dr^w  the  conclusion 
that"Glover'  was  the  r^l  party  In  Interest 
and  the  real  o'wh^rp^  {lie  note,  and  that  he 
was  merely  using  hl^^'bt^nk  In  an  effort  to 
defeat  the  defendants'  o^  their  claim  for  tbe 
money  whicb  thej;  ^lleged  WB^  due  tiota 
him. 

If]  fhls  h'elng  so,'  we  ar^  ahat>le'  to  my 
that  tbe  court,  was  wxqp^  or,  that  the  Judg- 
ment la  not  supported,  by  the  evidence,  un- 
less it  Is  hold  that^.an  Indorsement  of  the 
note  was  absolutely'' necessary  to  vest  title 
In  the  defencjant  ,61gver. .  The,  case  of  Davis 
V,  Johnson,  4  Cojo. '  App.  .545^  38,  JPa.c."  387, 
is  exactly  applicable  ^to  thjs .  qase^.  'The  own- 
ership of  the  notes  was,  In  dispute  in. that 
case,  and  the  courf-sa^d:  ."The  Judgment  of 
the  trial  courl  .upon .this, disputed  (question  of 
fact  Is  final,  the  evidence  yyas. ample  to  sup- 
port it,  an4  Ij^  is  absolutely  con^jluslve  upon 
us.  The  inoles  wprp  tr?n^erre|a  to  the  pur- 
chaser t^  (lellveiy  <>niy,  an4  It  la.  contended 
.that  unao?  Pu?  Statute  .they,, coul^  not  be 
transferred  ii),  that  lyanber,  i^  a^  to  pass 
title  to  tVe  purchaser,  ^t  was  .die  question 
of  payment  which  yas  In  Issui^  ^nd  how  a 
sale  followed  by  an  'lh^uffl(]iept'  transfer 
could  tend,  to  support  the  allegation  ,of  pay- 
m^t  we  conjCesQ  our  'In^billt^y  to.  see.  .But 
it.  ^  not  'true  ttiat  su^h  ti'^nsfer  of  ,a  npte 
does.  fiot. invest  .the  purcl^er  with  title.  At 
.comnxon  la^,,he  took  the  equitable  title,  and 
at  law  could  sue  only  In  the  name  of  the  last 
holder  of  .U|e  leg^l  title^,  |[)]^t  ,thls  distinction 
ha? ,  been  abrp{;ated  .  b7  {ilie  reoplrefuent  o^ , 
the  Code  that  actions  aba)\  ,be  proseqnted  in 
the  name  of  the  real,  parties  in. interest,  bo 
that,  subject  to  defenses ,  in  ^avor  of  the 
,  maker,  existing  .^t  the  tlfaepf  notice  of  the 
transfer,  i^cl^, purch^s^  npif  .takes  a  com- 


ISTJS8ER,  ]*.  The'abBtMiCt  in>this  case  Is 
T^y  deficient  in  mtiny  '^I^SMSkH,  and  es-^ 
pMally  in  that  4t  omits  a  lar^e  part  of  the 
testleM&y  that  was  materlkl'  ^n  befatllf  of  ^i 
defendants.  Under  the  Issues  preSMted,'  the 
c«rt<e«tneS8  >o'f  tlie  Jtidgmient  here  for  review 
deltefldt'-opttti  tti^  BOiBciency  «f'Hie  evidence 
t«>Vuttibi^  tt  'biMaUBe'  of  t»e  coiiditloh  bf 
the  labs^et,  11  ^onld  be  necessary  to  affirm 
thfr'Judt^ent  vrithont' any  further  dlscus- 
rf«*V"w'*relt"ho>t  for  the  f«t  that  the  de^ 
fOidAntfl  Id  ^or  ha^e;  ^bir  a 'M>pt>ietnehtal 
abatract;  m4>IiHM"some' testimony  that  upon 
tM6  Whole' rectira  mnfat  'be  rcfgaMeid'  as  veir 
materiifl  tb  the  ikiiie^  atid  ifarfkyi  It  neces- 
Btcer  to  MBrm  the  Judgraeht  upon  4iie  nierlts. 

One  Gl0*«r'and  EK-'S.  McKlnlay,  one  of 
the  defendantsi  entered  fntb  a  contract  reK 
ative  te  thfe  location  arid  filing  \ipbn  gortrii- 
ment  latidd  liif  Routt '  county;  'Upon  thfe  per- 
formance of  ^e  coiitract,  on  the  part  of 
IfeKUIay,  Olbver  became  indebted' to  htni' 
ln"the>  Bum 'Of  mo*e  than'$l,l<M>.  Wh«in  de^ 
nMlUd''#aB  ihaae  u^dh'C^lOver  for  this^Oney,' 
be"a«ked  to  «e  tglVeil'hintn  thie 'h&pt>aAliiS.  of 
a  eeMam  event,'  wtateh  i«»  o'grted  t«.  <ild- 
y«i  Was  pt^ldenf  of  the  plalhtftf  ^hk.  Th^ 
bapp«fiini;  of  the  event  when  the  piiymeht' 
wM"io'be'mttde'\faB'  delayed  for-  kinie-rea- 
son.  It  was  then  -arranged  that  Glbver  ^nld 
loian'tttft'aefendaiitB'fl^  through  Qlover's 
XitHk. '  ■rhie'lhclney  yiia  «yahed  to  the  Mc;Etlri- 
layB,  and  they  gave  their  note  theri^for. 
Upon  the  happening  of  th°6  event;  when  Olo- 
ver  was  to  pay  the  McKlniays,  he  put  it  pff 
Btill  longler  until  the  faappenltig  o^  another 
event.  After  that  eTent  bad  happened.  Glo- 
ver put  off  McKlnlay  again  and  requested 
him  to  call  upon  certain  parties.  After 
thtee^  ^Me6:  wtfe  seen,  >  Mf.' *i|fJoT«r  ^m= 
again' na^ted 'upon  to  pa^  the  money,  and  be 
refused  t»^  do  so.  The  n^t^  g^ren  to  the 
bank  not  being  paid,  an  action  was.  oom;. 
menced  for  fts  collection.  To  the-  compIMnt 
ln"tbt,l9  Action  rarfcius  defences  were  mc^dei 
one  li>elhg  th'at  the  bank  had  assigned  tbe 
notB>ito'  Qlov«>,  and  that  he.. was 'the'  legal 
own^  man  bolder  tKereo<  and  the  real  'party 


curing  the  Ailngs  .on  the  land,  tin  behalf 
of  tb?  bank  the,  .evidence  is  tp  itbe  effect  that 
the  bank  was  the  owner  and  hoider  of  the 
note,  and  never  assigned  it  to.  Glover.  :it 
wB'B  never  IndorBed.  Glover  himself  did  not 
cclfaie'  from  his  home  in  Nebraska  to  the  trial, 
but  sent  his  son,  who  was  an  oillcial  of  the 
bank.  'Inhere  was  also  evidence' to  shbw  that 
the  bank  had  delivered  the  note  to  Glover, 
and  that  it  was  his,  unless  the  want  of  an. 
Inflotsement  prevented  the  passing  of  the 
titie  to  him,  and  there  is  evidence  to  show 
that_Ol0Ter  notliled  the  defendants  of  the 


plete  title  i;o,,tbe  not&.  .And.thls  court  In 
Gumaer  t,.  Sow^tb,  31  Colo,  164,  on  page  167, 
71  Pac.  il<^  01^,  page,.J.l(H,  .Bpeai^ng  witb 
reference  jtpif^.cf^e  of  Davis j^^^.  Johnson, 
supra!,.  sa.l4: ,  "For  .it  wfts  tiiere  jiejd,  that 
under  our.  law  and  pode  of  Procedure  a!  note 
payal)le.  to  ,order  may  be  transferred  by  de- 
liyery, only,  and, without  indo|:Beq>ient,  sp  as 


?  »nt«f8t;  and  that  he  owed  thedefehdant  i  to,  ve^t  in  .the  purchaser  a  complete  UUe, 
B:  S.- McKiBla^  the  sttm  of  flJSO  for  pro-'gubject,  of  course,  to  defenses  in  favor  of 


the  ma^er  exi^tin^  at  the,  j4^l«  «f  notice  of 
the  transfer.  It  is  ajso  fa4d  that  such  pur- 
chaser can  sue  In  his.  own  panie.  This  «a6e 
meets  with  our  appr.ova.1." '. 

[2]  Ab  there  lyas  .eyldence,  enough  to  sup- 
port the  findings  ot  the.  court,  that  the  note 
belonged  to  Glover  an^  not  to  the  |>ank,  cer- 
tainly the  bauk  could  not. maintain  the  ac- 
tio.u  under  the  clrcuqiatances.  ,,The  Judsaient 
is  therefore  affirmed.     ,,.        .    ,  r    .; 

judgment ■*^lir'ned.  .  .       .•    ,   ■ 

BAlLfeY  and  GARRIGUES,  JJ.,  concur. 
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/..:.■    'i^oit ) 


(SuiJr^aib  Court  of  CHioitido.    JTutte  B,  1011. 
'  B«hearin^  D«nie^  ^dl^  1,'  ifoSf.)         ^> 

BKiMiytT  DoUA'tk  •  (l '•  le3*)-^6i<i>iicWA'rtoi« 
Paoc!Kn>iira»— DAXtfott.  >  '  ■- 

One  wbo««  tendi'Vere  taken  andar.  tbe 
eminent  do»i«ia  Mt.  (Bev,  St.,  1908,  U  2415- 
2464),  to  provide  land  upon  iKhicn' to' construct 
Hn  intake  ditch  to  the  t^sertoir  of 'an'irrisa'' 
tion  dbtzlat,  wai  entitle  -ta  r«eeiT&'  kia>  enure 
conRN>8«tiop  i«  money  and,p9a}d\iW*  -^^  '*' 
quired  to  accept  .any  part  of  il  i^  ue  foriil  of 
Mnfeflta  to  hia  latad  f  rbin  a  Seepage  mtch  in'  no 
■en8«  cotiifected  with  aadaot  Apart  of  th*  in- 
4iike  ditch. 


.  [Ed.  Note. — F»i  other  casea, ,  »»p  Emineiit 
JJomain.  Cent.  T)\e.  U  436-441;  peo.  Dig.  i 
163.*J 


Error  to  plstrtct  CojUrt,  Weld,  Couuty; 
Jm.  K.  Garrlgii^.  Jjudge.  ,., 

Condemnation  pi^oceedlngs  by  th^  -^Upu 
Irrigation  District  against  Louise  Von,  Ricnt- 
bofra.  From  tl)e  jud^^t  on  assessment  of 
damages,  defendant  brings,  error,  -ReVersed 
and  remanded.    ,     ,.     ,  ■      '  '•   ■    ; 

Defbadaxt  la  error,  j&a  petttlpnor,.  institut- 
ed proceedings  In  tbe  court  txicw'  under  tbp 
eminent  domain  act  <Bev.  St..  1908,  IS  3415- 
2464)  to  condemn  a. right  of  way  across  tlie 
lands  of  plalBtiff  In  error,  as  respondent,  up- 
on whlcb^  to  ooBBtruct.an:  intake  dltcli  to  DiiB 
.reserT«lr..  ■  An  order  was  entered  granting 
petitioner  temporary  possession  of  the  ilgl^t 
of  way  sought > to  be  condemned  pending,  the 
final  determination-' of  the  prooeedlngs..  B«- 
apondent,  by  answer,  averred  that,  the  Intake 
dltcta  was  located  through,  along,  and  above 
land  belonging  t»  heiv  mo9t  of :  which  was 
tnproved  and  irrigatsA  and  of, great  value; 
that  the  dUch-  was  cone;(ructed<in  a  ^ndy, 
■eoarae,  and  poroua  aoU  ^through  ^hlch.the 
■water  would '  i)«rcolate  f r^^ly,  sq.  thati:  |Wbeu 
the  ditch  wasioperated,  her  land  below  would 
be  greatly  dama«ed(  by  seepage  Tba  bear- 
ing waa  before  the  court. and  a.j^ury.  At  the 
.conclualoa  [o£  thie  testimony,  the  jjUYy  ylew,^ 
the  premises,  and  thereafter,  returned  a  ,yer- 
dict  in.  the<  statutory  form,  Qzing  the  Tfilup 
of  the  land  actually  taken  at  f210,  damages 
to  the  remainder,  $1,^,  bep^^flts  nothing. 
Upon  this  verdict  a  Judgmi^t  was  entered, 
.whkch  r^pondent  has  brought  here;,  for  re- 
view on.  error.  ,     , 

At  the.^irlal  petitioner,,  over  the  objection 
of  respondent,  was  permitted  ,to  introduce 
evidence  to  the  effect  that,  subsequwit  to  the 
.institution-  of  the  proceedings  In  the  case  at 
bar,  .petitlonifr  commenced  another  proceed- 
ing under,  the  eminent  do;valn  act  to  con- 
demn ,a  right  of  way  across  th^  lands  of  re- 
spondent, below,  the  right  of  way  .sought,  to 
be  condemned  .for  thip,  iptake  dltoh  upon 
which  to  cppstruct  a  seepage  dltoh,.  known 
as  tte, "Bull, pitch,"  the  pjwpose  of  which 
was  to  Intercept  the  ^page..escaplug  froi|i 
the  Intake  dltcjij,  and  that  it' wouliji  ipter- 
cept  a.  larg.e  p^rt,  of  tiilch  seepage,  wlilch 
would  otherwise, ,  rea^.  re^^ndent^s  .  lanlS, 


Ittd'onlaeconft  H  W&icb  shedetntbdea  dam- 
Hgea.  Th^  seepage  ditch  was  an  ehtlrely  in- 
dek>endent  stract^&re'upon  *  teparate  right  of 
Way,  and  in  no  sense'a  parti  ctf  the  tatakft 
aitch.  ■  The  evident  purpdae- '  of '  tills  testi- 
mony was  to  establish  facts  which  wouM 
lessen  the  damage  to  the  residue  of  respond- 
«At'{<  land  ft-otn  seepa^  as  Ae'irteult  ot'the 
construction  and ' mainteoano*  oC'lts.intftlDe 
dltehL  'That  ttii^' was  the  theory  of:cbnns$ 
for  petitioner,  as  well  as  the  view  «iten- 
(«ioed  by  the  trial  coikrt,'  sad  so .  nndetstood 
by  the'  lory,  is  manifest  Iroxa  the  csmarks  t>f 
thfe  Judge  on  the'  sdbjaot  of  the  admisslolt 
of' the  testimony  reflating  to  the  tDtcfeceptlda 
of  seepage  b^. the  Boil  ditch,  regardi&tfwMoh 
it  was  aaM;  '>1  dota't  meam  thto'i  petitioner 
has  a  right  to  make 'a  'deduotibn  »t  get  oreA- 
it  becaase  it  buUt  a  aeepage  ditch,  if  it  dldt 
.but,' if  there  is  aseepace  ditch  on 'the  gdound 
wtalcb  will  teifd'  to.  carry  a'way  this  aeejphga, 
then: the  lafnd  might,  not  be  damaged  tot  tha^ 
•extent  by.  seepage.  The  ()Ary  may  see  the 
Mepage  dlfaeh  If  one  is '  there, .  and  fon&'.an 
<4)inlQn  as  to  tite  etDect  it  may  have  imcmv 
Jtyingi  a'way  seepageji :: 'Would 'thay -not.  iha«e 
ft  right  to  take  that  into  considaraUonj? 
*  *  *  L  ataoply- hold  tiMt.ATeiirtidng  a«Y 
.on  the  srouad  that  mtelit. -either  prevent, or 
increase  seepage  is  a  matter  for  .-the  >prop^ 
oouBlderatloa  of  the.Jury.ln  acri.?!lng.at.the 
danwiges  to  the  residue  of  .the  land."  - .    ,,  .„ 

Qver.  the  qhJeqtlon  of  respopdentt  the  oppqt 
gare  tAtct  folJk>wiiig  instruotion:  ,fTh^  eyi- 
denoe  tends  to  sbpw:  that,  pettttoneri  or  aowP 
one  in,  its  behalf,  has.  constructed. a  drainage 
dlt.otL,caUed.durit«  the  trial 'a,.'BuU  dltcbi' 
ajcrosa  ppctlqns.of.  her  ;land.;not  taken,.  .-Ip 
your  award, .y«>u  <^ai)ot  aUo;W;jpetltlQ|)ei;-a|t}r 
pm'  V^  opippensatlpn,  .(or  the  constructiop;  .cif 
this,  seepage  dUch,  but  , In.  arriving  ab.  the 
damages.  If  ansr.i  to.  thp,.re^ldua,Qf  hfff  Iwd 
.oocasioijied  by. the.  taking  on,  AQ<to<>))t  of  the 
lUiellhood  or  probability i. IX, any, ; of, seepagp 
from  ..the.,; 8]^  , Empire  ditch  (the  Intake 
ditch),  you  8bo.\ild,  tak^  .tnfo..,<^n^derati9P 
this, seepage  dlt<^h,  as,  it  now  exists,  and  in 
its  priesen|t  caadlfJoOj ,  as  constructed .  on  the 
land,  bat  ahoiild  T^ot,  icpnslder  prpmljses  or 
future  plans,  if  aoy,  iqf  pet:^tioh,er,  ,^  ienlaxge, 
■extend,,  or  maln,taixL  .the  .ifaii^."    , 

.On  behalf  of  respon^e^t  th«!  fculoyrlng.li)- 
'stcpction,  ]Bra9  re<iu^te4<  which  .^as  refused: 
VThe  cpurt  instructs  the,  Jury  that,  since  thp 
.copstructiou  G^  .the  Empire  inlet  ditch  across 
the  lands  pf  th^  respondent,  under  an  order 
pf  ten^pprary  possession,  the.  petitioner  has 
commenced ,  t^e  con^tructipn  of  a  dra^i^  or 
seepage  ditch  ppon  ptheir  jportlonia  of  thjs 
land  of  respoi^dent.  Tou  ar^, instructed  that 
you  should  pot  consider  said  ..seeped  ditch  in 
any  manner .  lii .  this  suft,  but., are  to  assess 
t)ie  injury,  if  any,  and  the  benefit,  if  %ny,  to 
the  residue  of  the  lands '  of  re^p<)tident  as 

elipugh  saicf  ditch  or  pprtlon  thereof  had  hot 
een  constructed,  or  the  lands  pf .  r,e8D9ndei^t 
disturbed  thereby."  •..,.,  t 
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H.  B!.!CIIkatcbflI'and  H.  H.  Baker,  boti)  «j( 
Oreeley,  'for  plaintiff-  tn  error.  Stephenson 
&  Work  and  Bobert  M.  Work,  all  of  Ft 
Mocgan,  and  James 'W<-McCreery  and  Dqnald 
C.  McCreery,  botb  of  Greeley,  for  defendant 
inerror.    '  • 

•  GABBBBT,  X  (after  stating  the  facts  as 
above).  The  purpose  of  the  testimony  ob- 
jected to,  and  the  effect  of  tlie  instruction 
given,  was  to  permit  the  jury,  in  determin- 
tog''  the  damages  to  the  residue  of  the  land 
of  respondent,  to  take  Into  consideration,  the 
fact  that  petitioner  had  constructed  the 
4rain  ditch,  and  that  thereby  seepage  wa- 
ter which  wonld  otherwise  And  Its  way  on- 
to the  lands  'of  respondent :  Would  be  inter- 
-cepted,  and  thus  her  damages  on  that  ac- 
Oount  lessened;  On  this  snbject  the  tMal 
court  ruled  and  Instructed  to  the  effect  that, 
while  petitioner  was  not  entitled  to  any  Coim- 
pensation  for  the  construction  of  the  drain- 
age ditch,  yet,  in  assessing  the  daknage  to 
the  lands  of  respondent,  that  would  be  caus- 
ed'by  seepage  from  the  Intake  canal,  the 
'existence  of  thie  drMnage  ditdi  and  its'  ef- 
fect in  arrestinigr  or  preventing  seepage 
Should  be  taken  into  consideration.  So  that 
the 'only  question  presented  for  determina- 
'tlon  is  whether  or  not  respondent's  damages 
could  be  lessened  by  a  consideration  of  these 
matters.  She  is  entitled  to  her  damage  be- 
fore the  title  to  her  land  Is  taken  by  peti- 
tioner. The  damage  which  she  wiU  suffer 
from  this  seeftage,  and  the  expense  neces- 
sary for  her  to  incur  and  continue  in  order 
to  reduce  such  damages  to  the  mlnimiitn,  is 
'what  she  is  entitled  to  recover  and  receive 
Ita  money.  In  constructing  appliances  with 
this  money  In  order  to  avoid  injury  to  her 
land  from  seepage,  she  is  entitled  to  exer- 
Mse.  her  own  Judgment,  and  cannot  be  re- 
quired to  accept,  in  advance,  the  arrange- 
ments which  petitioner  seeks  to  make  for 
her  by  the  construction  of  Ait  Independent 
ditch.  If,  by  the  existence  of  the  seepage 
ditch  at  the  present  time,  her  damages  are 
to  be  lessened,  there  la  no  guaranty  on  the 
imrt  of  the  petitioner  that  it  will  be  con- 
tinued and  maintained.  If  ft  is  not,  then 
respondent  wSl  be  deprived  of  her  latid 
without  payment  6f  the  damages  in  advance, 
which  the  Constitution  and  the  statutes  con- 
template shall  be  done  as  a  condition  pre- 
cedent to  depriving  her  of  her  title,  for  she 
would  have  naught,  in  so  far  as  her  dam- 
ages' were  reduced  by  the  cfonslderatlon  of 
the'  existence  of  the  seepage  ditch  and  its 
likelihood  to  prevent  injury  tp  her  lands,  with 
which  to  compensate'  her  tor  the  expense 
sh^'  must  fnciir  In  order  to  prtevent  damage 
from  seepage '  In  the  event'  the  petitioner 
should  abandon  the  drain  dit6h  or  fall  to 
keep  it  in  repair.  .  ' 

The  law  provides  that  certain  benefits  may 
be  c6nsld6red  In  assessing  damages  for  land 
_taken  under  the  eminent  domain  act,  but 


such  benefits  are  those  growing  out  of  the 
toparov^ment  ItseU^and  not  ttaose :  deilTed 
from  some  i^.tber  independent  imprprement. 
Bespondent  is  entitled  to  have  tbe  "just 
compensation"' provided  by  law  paid  in  mon- 
ey, and  she  cannot.be  required,  in  lieu  there- 
of, to  accept,  in  whole  or  In  part,  any  bene- 
fit except '8h6  consents,  wblch  the  law  does 
not  recognise.  '  T^e  money  she  is  entitled  to 
receive  as  damages  she  may  empltiy  in  any 
way,  and  for  any  purpose,  she  may  cfaMse. 
She  is  under  no  obligation  to  use  It  jn  con- 
structing a  drainage  ditch.  She  may  do  so 
if  she  chooses,  but,  if  she  does  not,  Uie  peti- 
tioner cannot  complain.  She  may  prefer  to 
invest  It  In '  some  other  enterprise  rather 
than  in  expending  it  in  preventing  injury  to 
her  land.'  And  yet,  should  the  instruction 
of  the  c^urt  be  upheld,  she  would  be  depriv- 
ed of  the  authority  to  control  her  own  af- 
fairs and  exercise  her  own'judgmeftt  in  mat- 
ters of  this  kind.  'Central  Ohio  B:  iB.  Co.  v. 
Holler,  7  Ohio  St  '^20;  Chesapeake  &  0. 
K.  B.  Co.  V.  Patton,  6  W.  Va.  147 ;  Chicago, 
M.  &  St  P.  By.  Co.  V.  Melville,  66  III.  829; 
Bailroad  Co.  v.  Halstead,  7  W.  Va.  301. 

But  It  is  not  necessary  to  discuss  the  sub- 
ject further,  because  It  la  clear,  from  the 
decisions  of  this  court  in  Burlington  A  C. 
B.  Co.  V.  Schwelkart,  10  Odo.  178,  14  Pac. 
829,  and  Great  Western  By.  Co.  v.  Aekroyd, 
44  Colo.  454,  98  Pac.  726,  that  th6  trial  court 
erred  in  admitting  the  testimony  referred  to, 
and  in  instructing  the  jury,  as  also  by  refus- 
ing to  give  the  instruction  requested.  From 
these  cases,  the  principle  which  controls  the 
case  at  bar  is  dedudble,  which  Is  to  the  ef- 
fect that  the  Constitution  and  the  eminent 
domain  statute  contemplate  a  compensation 
In  money  to  one  whose  lands  are  taken  un- 
der the  eminent  domain  act;  that  these  re- 
quirements cannot  be  satisfied  or  dispensed 
with  by  requiring  him  to  accept  a  plan,  de- 
vice, or  structure  of  the  petitioner  designed 
to  lessen  bis  damage,  which  is  no  part  of, 
and  entirely  Independent  of,  the  structure 
or  Improvement  for  which  the  land  is  teken ; 
but  that  he  is  entitled  to  make  such  provi- 
sion fbr  himself,  and  recover,  as  an  elemoit 
of  his  damage,  what  It  wonld  cost  him. 

Respondent's  damages  should  have  been 
assessed  without  regard  to  the  seepage  ditch. 
We  might  add  that  the  case  was  tried  before 
the  opinion  in  the  Ackroyd  Caai  was  handed 
down.  '        ■ 

Counsel  for  petitioner  call  attention  to  an- 
thorlties  wherein  It  has  been  held  that  any 
fact  whicb,  by  reason  of  the  conditions  up- 
on which  the  property  is  taken;  or  the  char- 
sicter  of  the  improvements,  or  the  manner  in 
which  It  Is  made,  or  the  nature  and' situa- 
tion of  the  land  taken,  or  the  residue,' tends 
to  reduce  tHe  damages  otbierwl^  accruing  to 
the  landowner  may  properly  be  considered 
In  favor  of  the  approprlat!or  In  the'  assess- 
ment of  damage.  It  is  not  ne<iessary  to  go 
into  a  discussion  of  this  proposition  for  ttao 
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v«ry  '«Uvl(ra8  rnsbn  tkdt  the  dltclr' whldi 
petitioner  contended  '  below  •honld  be  eon- 
'ddered  In  •dseudoK' damages  la  in  no  sense 
connected  with,  or  a  part  of,  the  Intake 
canal.  '   .,' 

The  iudj^eat  of  the  district  court  is  re- 
versed, and  the  cause  remanded  for  further 
proceedings  In  harmony  with  the  views  ex- 
pressed In  this  opinion. 

Reversed  and  remanded. 

CAMPBELL  fljid  BAIL£>X,  jj.,  concur. 


VALLEBO  V.  CASHLLA  et  aL 

(Supreme  Court  o£  Coloradd.     July  1.  1912.) 

L  iN^tJNcTioM^   (I   128*)-^.jH«auro    to    Di^ 
soLVB  Tkmpobabt  Injckotion-'-Foweb  '  or 

COUBT. 

The  court,  on  bearing  a  moHon'  to  dismiss 
t  temiKVTary  mjahctlon,  cannot  dismisa  the  biil, 
tbouKb  the  showitigijastifieB  the  dissolution  of 
the  temporary  injunction,  since  plaiDtiil^  iias  a 
right  to  a  trial  on  the  merits  and  to  the  relief 
the  case 'made  warrants.  "'  • 

[Ed.  Note.— For  other  cases,  see  Injunction, 
Cenfc  Dig.  H  219-281;  Dea  Dig..|  128. •] 
&  IirjCHCttoiT  (I  129*)— DiSBOi.vjna  Tempo- 
baby  Injunction— DisMissAi/  .or  Biix. 
.The  court,  on  a  motion. to  dissolve  a  tem- 
porary injanctioh,  cannot  dismiss  the  bill  on 
the  ground  that  it  does  not  state  a  cause  of  ac- 
tion, though  it  is  so  defective  as  to  justify  the 
digsalutioa  of  the  temporary  writ;  but  plaintiff 
mu^t  be  afforded  an  opportunity  to  amend. 

[Ed.  Note.— For  other  cases,  see  Injunction. 
Cent.  Dig.  li  279-287;  Dec.  iJlg.  |  I29.»l 

Error  to  District  Court,  City  and  County 
of  Denver;  George  W.  Allen,  Judge. 

Action  by  Catlrena  Vallero  against  Bart 
Camilla,  as  executor  of  Bart  Ebli,  deceased, 
and  another.  There  was  a  decree  of  dls- 
nilssal,  and  plaintiff  brings  error.  Reversed 
In  part,  and  remanded.   - 

Plaintiff  In  error  brought  suit  against  de- 
fendantB  in  error,  the  sole  purpose  of  which 
wu  to  enj^n  the  latter  from  selling,  under 
an  execution  on  a  judgment  obtained  againat 
her  husband,  real  estate  which  Hhe  claims 
belonged  to  her.  On  filing  the  complaint  a 
temporary^  Injunction  was  Inqned.  After  the 
lasuss  were  made  up,. the  defendants  fllM  a 
ttoOoa  to  dljuolve  the  t«aipot&ry  wilt.  The 
recond  recites, .In  substance,  that  the  cause 
was  teard  upon  roaaan  to  dissolve,  the  tem- 
porary injnnotion  granted,  aad  that  the 
oonrt,  having  heard  the  evlOehce  tntroduced 
by  tbe  reapectlTe  putletf  aiBd.now  being  sufB- 
claitiy  advised  In  the  premiaeB,  orders  that 
the  tenpoiaiy  /writ  be  dissolved  and  the  bill 
dtnnlssed. 

N.  <}.  Tanqnary  and  Chtirles  Roach,  both 
of  Denver,  for  plaintiff  In  errbr.  Chase 
Wlthrow  and  ■Wflliam  E.  T^thrdw,  toth '  of 
Central  City,  for  defendants  in  error. 

OABBBRT,  J.  (after  stating' tlfee' facte' as 
above).    [1]  The  hearing  was  solely  upon'  a 


moMcm  to  Oisaolve  the  fempJrai^  Injunction. 
For  this  reason,  it  was  error  t»  dismiss  the 
bill;  although  the  showing  made  judtifledthe 
dlSBOlutloB  of  the  temporary  writ,  as  plain- 
tiff stiU  had  the  right  to  a  trial  of  the  cause 
upon  itsi  merits,  and  to  such  relief  as  tbe 
ease  tben  made  warranted.  Spar  Con.  M. 
Co.'v.oCasserlelgh,  84  Colo.  464,  83  Pac.  1068. 

[2]  On  behalf  of  defendants  In  error,  it  is 
asserted  that  the  complaint  does  not 'State  a 
cause  of  action.  Conceding,  but  not  decid- 
ing, that  this  is  correct,  the  defect  of  the 
complaint  In  this  respect  may  have  justified 
the  dissolution  of  the  temporary  writ;  but 
plaintiff  should  have  been  afforded  an  oi»- 
portunlty  to  amend.  If  so  advised.  She  was 
deprived  of  this  by  the  judgment  of  dis- 
KtlsaaK'  ■  ■" '    • 

The  judgment  of  the  Astrict  court,  dis- 
missing the  action,  is  set  aside,  and  the  case 
remanded,  with  directions  to  reinstate  on  the 
docket,  and  for  such  further  proceedings  as 
wUI  be  la  harmony  with  this  opinion. 

Reversed  in  part  and  remanded. 

MU8SEB  and  HILL,  JJ.,  concur. 


McCRACKBN  v.  CONES. 
(Supreme  Court  of  Colottido.    July  1,  1912.) 
Taxation  (J  832»)— Invalid  Tax  Debd— An- 

NVLMKNT^RlOHT  TO  REFUND. 

One  claiming  under  a  tax  deed  which  is 
annulled  is  not  entitled  to  a  refund  of  taxes 
paid  by  him  on  the  premises  after  delivery  of 
the  deed,  unlets  he  proves  the  fact  and  the 
amount  of  the  payment. 

[Ed.  Note. — For  other  cases,  see  Taxation, 
Cent.  Dig.  f  1646;   De&  Dig.  {  832.*] 

Ihrror  to  District  Court,  Conejos  County; 
Chas.  C.  Holbrook,  Judge. 

Action  by  Oeorge  B.  Cones  against  8.  D. 
McCracken  and  others.  Decree  for  plaintiff, 
and  defendant  McCracken  brings  error.  Af- 
firmed. 

Cones,  defendant  in  error,  brought  suit 
9^1ust  plaintiff  In  error,  McCracken,  and 
others,  to  quiet  title  to  certain  real  estate. 
McG^cken  was  personally  served  with  sum- 
mons in  the  action,  but  failed  to  enter  an 
appearance.  Default  was  entered  against 
him,  and  a  decree  rendered,  quieting  title  to 
tbe  real  estate  Involved  in  the  plaintiff,  and 
annulling  two  certain  tax  deeds  on  the  prem- 
ises executed  and  delivered  to  McCracken. 
The. decree  did  not  provide  for  reimbursing 
McCracken  on  account  of  taxes  paid  by  him 
on  the  premises.  He  brings  the  case  here 
for  review  on  6rror.  The  sole  proposition 
urged  «n  his  behalf  is  that  the  court  erred 
in  not  making  provision  in  the  decree  for 
Mibborslng  -him  for  taxes  paid .  subsequent 
to  the  execution  of  the  tax  deeds. 

Jesse  Stfep^Jtison,'  of  Mphte  Vista,  for 
plaintiff  in  error.  John  F.  Mall,  of  Denver, 
for  defendant  in  error.  • 
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OABBBIUr,  XtOtfteriitatlDK  the  f»ctS"as 
above).  One  claiming  nnder  a  tax  deed.  wUcb 
la  anoQlled  la  not  entitled  to  a  refund  of 
tazea  paid  byblm  on  the  premlaes  aobaequeBt 
to  the  delivery  of  the  deed,  iinl«a<  hC!«lTes 
evidence  of  the  fact  and  the.  amount  of  the 
payment  Eachea  v.  Jobneton,  46  C!«lo.  4S7, 
104  Pac  040;  McKlnley-Laonlng  Co.  T.-Yar- 
ney,  19  Colo.  App.  210^  74.Pac.  888. ' 

Judgment  affirmed;        ■ 

MUSSEB  and  BJliL,  J  J.,  concqr.    '• 


<5S  Colo.  541)        '  '■'  ' 

MORTON  v.  lAi^spa ,     ..;.,,',! 

(Sapreme  Court  of  Colorado.    April  1,.  IStSL 
Reliearins  ^enied  Jifij  1,  XdtZ.) 

1.  EXOKFTION.B,'  BV4.  OF  (|  Q0^)-^MOTIOH  VO 
STBIKB— DXLAT. 

A  motion  to  strilce  a  bill  of  ezceptlona  not 
Interposed  uotfl  two  year*  and  nine-montba  aft- 
er the.«aa«  bas  beenat  isiue.on  avpdalila'Boe 
late. 

[Ei.  Note. — For  other  cases,  see  Exceptions. 
BiU  of,  Cent-Dig.  W  112^11^:  D^cJMg.  |  60.*] 

2.  APFEAI,  AWD   ERBOB   (|   1195*)— B«VM8AIr- 

iMavmciKKCT  or  Bvidence — Rktriai.. 
Where  on  a  prior  appeal  it  waa  held  that 
the  evidence  was  not  lumcient.  to  establish  a 
parol  easement,  and  the  evidence  on  a  second 
trial  was  no  more  definite  or  coaelu^va  ,than' 
on  the  first,  the  court  properly  found  that  It 
was  insufficient. 

[Ed.  Note.— Fot  other  cases,  see  Appeal  and 
Error,  Gent  Dig.  H  4681^685;  Dee.  Dig.  i 
1196.»J 

8.  APFBAi,\iiro  Ebbob  <{  1011*) -- Bkvibw — 

CONrLICTINO    BVIDEHCaSj' 

A  flndinc  by  the  trial  court  on  oonflipting 
evidence  will  not  b«  yet  laside  on  appeal 

lEd.  Note.— For  otfaer  cases,  see  Appeal  and 
Error,  0«ttt'  Dig.-|{"3g8a^88e»;  Dec.  Dig.  | 
10U.»] 

.<!>  TfeNAlfOr  lir  CbMiMN'  (f  2a*)r-BiX0iiMITX 
Use  or  Cowton  Probibtt— Accouivrinaw  ■ 
Where  a  cotepant  .  of  a  mining  .tunnel 
makes  use  of  the  common  estate  for  bis  ex- 
clusive benefit,  he  is  liable  to  recompeAse  his 
09-owner  for-  what  such, use  of  the  lattar'a  in^r- 
est  is  reasonably  Worth. 
'"■[Ed.  Note.— For  othei"  cases,  see  i?enancy  \d 
Oommon,  Cent  Dig.  |  63;   Dee.  Dig.  |  22.*! 

6w  Tewakct   iw   ComiON   (| '  88*) -"'Ufti   i/r 
ComcoN  Pbopebty— AcootJHTiNaJ     1 

Wb^re  plaintiff  and  defendant  were.eO'Own- 
ers  of  a  tunnel  through  certain  mining  claims, 
and  defendant  used  the  tunnel  to  mine  rock 
'from  other  claims  belong^g  to  himself  individ- 
ually, beyond  those  Qwmed  In  oomgtpa  with 
f>laintiff,  and  plaintiff  was  put  to  no  ezpfnse 
n  the  extension  of  the  tunn«I  b6  used  or  in 
its  use  by  defendant,  proof  of  the  number  of 
tons  of  roel(  tranaported  through  the  tunnel 'by 
defendant  from.aoich,  oataide  claims  and  the 
charge  made  by  other  companies  for  tunnel 
transportation  wail  inauffielent  to  show  the  rea- 
aonable  value  of  the  nae  of  plaintiff's  interesC. 
[Ed.  Note.— For  other  cases,  see  Tenan»  la 
Conmion.  Cent  Dig.  ||  100-104, 107-118:  Dec. 
Dig.  I  88.*] 

Appeal  from  piatrjct ,  Conrt,  dear  Greek 
Go^nty,;  ^loir  A8h))augby  Judge.. 
Action  by  Margaret  laea^b  ^jpUmrt  Jaj , 


Mbtton.   Jadgmeat  in  i>latntlff>  «&d;defeBd- 
ant  appeals.    Bevened  snd  remanded.   .      > 
See,  also,  «8  Gol».  11%  87  BtA:  tOO,  iW 
Am..  St  Bep.  108. 

A.  D.  BuUls  and  F.  L.  Gollom,  botb  of 
Idaho  Springs,  -foV  appellaM.  Mofrlsoii  ft 
De  Soto  and  MorriBonft  Bailey,  all  of  Dcrh- 
v«r,  for  app^ecL'  , '     '    .  .  ' 

GABBERT,  J.  ^e  parties  to  this  appeal 
are  Joint  owners  (each  an  undivided  one- 
half)  of  the'^^Blida  lode  lilining  claim.  Mrs. 
Laesch  is  the  owner  of,  er  interested  in,  ad- 
joining claims.  Mr.  Morton  owns  a  gronp 
In  the  vicinity  of  the  Elida,  known  aa  the 
Jo  Reynolds.'  At  tbe  time 'he  becamia  Inter- 
ested In  the  Elldav  a  tiinnhl  had  been  mn  on 
that  (dalm  a,  dlatance  of'  about  824  feet  He 
desired  '  to  wovk  tb»  Jo  Reynolds  gnnip 
through  th$  Ellfla,  .and  claims  to  have  maide 
4  parol  agreement  with  M»,  .)Uieech  to  th« 
effect  that  he  'would  repair  tbe  old  work- 
ings,' which  Were  then  caved  in,  more  or  less, 
improve'  the  ^de^'atad  extend  the  tnonel  tp 
the  end  lln«  of  the^Uda,  lay  a  track  therein 
at  his  own  expense,  and  thr(Migh  thl8'timn«l 
and  the  extension  thereof  to  itbe  Jo  Reynolds 
work  the  latter.  'In  consideration  of  the  use 
Of  the  Elida  gf^iind  for  this  purpose,  Mrs. 
I<ae8ch  should  have  the  right  to  utilise  the 
ttmnti  in  the  Bllda  ground  to  work  that 
piopeTty,  or  those-  adjoining,  In  Which  she 
was  Ihterestied,  without  expense  to  her.  Mor- 
ton put  the  pl4  workings  in  the  Elida  la 
good  shape  at  an  expense  of  over  $800,  and 
extended  'the  tutinel  .through'  the  Elida 
ground  a  fbtbier  dfstatice  of  .1,076  feet,  and 
lalrf  a  tt«ck  tfirdrighout  the'  eritlte  length  of 
tftetonneiat  hb  own  expense,  fii  the  sum  ot 
$10,000.'  He^l^  extfendfed  the  tunnel  to 'the 
Reynolds  gr6up',  and  worfted '  tlie  property 
through  this  tunnel  akd  th^  one  tht(rn^  the 
ESlda..  All  materiid  TEBioved' f  roin  the'Beyn- 
.frlds  group  was  moved  at  his  «wit  flxpensa. 
Mra.  LaeSch,  for  the -period 'of  Mtween  two 
and  three-  montbst  -  worked  '  the  adjctehig 
properties  lb  which ' -she  --wab  liiterestsd 
through  the  eld;  workings 'In  the  Bllda  whtcA 
Morton  had  repaired,  using  the  track  whlcb 
he  had  pl*«ed>  therein.. .  For  this  nse  of  the 
tmnel'Mie  paid  nothing;,  <nor  did' She  promise 
to  pay  anything.  .After  the  r  work  on  the  J» 
Reynolds  had  pDogtessed.tfbr  a  considerable 
period,  ishe')  demanded'' that'Mortoni  pay  her 
for  'the  mSer  ot  the-tuntael' throi^b  tM  BUda. 
Thla  be  refased.  to  do^i  SomI  she'  then  bredght 
snit  for  an  aeoenatlngj  Che  pidrpoee  of 'which 
was-  to  compel  Morton  to  .pay  'her  •  reasea- 
able  compoiBatlon  for  the  use  of  the  timael 
In  working  tb«r., Reynolds  groqp  through  the 
Elldn  grqimd,  „',  -.,  .  .  ,  '  .•  ,,  ;  . 
.,  Th«t  trial.'Of  t^ie  case,  the  tknt  time  resnlt- 
ed  in  a  Jiulgment  In  favor  9f  the  defendi^nt, 
based  npori  the  ground  that  the  parol  agree- 
n^ent  irfes.d^  as  a. defense,  as  abpre  stated, 
was.  estab^sbed.  .  Plaintiff  brought  the 
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to  this  court  for  revlewr  where,  in  38  Colo. 
ITl,  87  Pac.  1081,  12/0  Am.  St  Rep.  106,  we 
held  that  an  oral  agreement  for  a  peri>etual 
right  of  way  over  the  premises  of  another 
constitutes  an  easement  or  Interest  In.  land, 
and  is  within  the  statute  oC  frauds,  and,  to 
take  It  out  of  the  statute^  It  must  be  sup- 
ported by  clear,  definite^  and  conclusive 
proof,  and<  as  the  eyldenoe  did  not  establish 
this  degree  of  proof,  the  Judgment  vra^ .  r&- 
▼ersed  and  th«  cause  remanded  for  a  new 
trial..  We  also  hdd,  on  the  authority  of  Peo> 
ple  ex  reL  y.  District  <;k>nrt,  27  Ck>lo..  465,  62 
Pac.  206,  tl^t  an  owner  of  an  undivided  Ja- 
terest  1^  a  mining  qlalip  has  no  right  to  use 
the  tunnel  on  such  claim  to  .convey  ore  f  rpin , 
an  outside  claim.  X  ^tilal  ^f  the  cause  re- 
salted  in  a  Judgment  In  favor  of  plalnti|I  in 
the  sum  of  $5,840, \from  whlpb.tbf  .defendant, 
has  appealed.     .,  ,      ,,,  ..     , 

-  Three  propositions  are  advfinced  by  ^un- 
sel  for  app^ant  iU;  support  of  their  conten- 
tion tliat  the  Judgment  of  thf>  trial  pourt 
should  be  reversed: ,  ^]tr  ^bat  the  evidence 
establishes  the  parol  ureemen^  pleade<^;  (2) 
that,  under,  Uie  facts  of  the  case,  the  plsin- 
tur  Is  i^tAlH>«d  Jtron^  maUng  any.  ciaii?  fOjT 
compensi^tlon,;  and  .(3)  tbat  the  evidence  is 
insufflcieot.  tipi  snppo^.  tjie  judgment  tea-, 
dered.  .  .  ., 

Counsel  for  appellee,  have  filed  a  paoUon 
to  strike  the  )l?lll  of  exceptions,  based  upon 
the  ground  that  it  wafi  never  filed  in  the  dis- 
trict court:  that  It  4oe8  not  appear  to  be 
the  original  bill  <>r  copy., thereof ;  and  that 
it  is  not  certified  by  the  clerk  of.  the  court 
from  which  the  appeal  Is  taken.  .We  shall 
consider  this  motion  first,  for  the  reason 
that,  if  It  should  be  sustained,  the  grounds 
upon  wliich  the  appellant  relies  for  reVerstil 
of  tli«  Judgment  &^  n^^  before  us  for  con- 
aideratlop. 

[1]  The  case  was  docketed  in  this  court 
and  the  bill  of  exceptions  filed  .April  14, 
1906.  July  23d  following,  counsel  for  appel- 
lant filed  tbeiir  abstract  of  recpr^,  and. 'On 
August  22,  1908,  their  opening  brief.  To  this 
brief  counsel  for  appellee  filed  their  brief 
October  26,  1908,  and  appellant's  reply  brief 
was  filed  Novesiber  31ilt  following.  '  The  mo- 
tion to  itrikc'thebUl  Of  exceptions  was  not 
med  In  this  coirt'nfatU  Avguat  :18,  1011.  A 
naotion  to  quash  ot  strike  out  a  bill  of  vx: 
ceptlons.  must  be  seasonably  made^  or  it  will 
not  be  considered.  3  C)rc.  S2.  In  the  case 
at  bar,  the  motion  under  consideration  was 
not  Interposed  until  two  yean  and '  nine 
months  after  the  case  \^'as  at  Issue.  In  such 
circumstances,  the  motion  was  not  seasona- 
bly made,  and  for  this  reason  will  be  over- 
ruled. Cit^  of  Central,  t.  Wilcoxen,.  8  Colo. 
696:  lieamed  v.  Tritch,  6  Qoio.,  570;  Reyn- 
olds ▼.  Campling,  21  Colo.  86,  80  Pac.  1092 ; 
Kltchey  V.  People,  23  Colo.  814,  47  Pac.  272, 
S84 ;  Mackey  v.  Monataan,  ;13  Colo.  App.  144, 
56  Pac.  680;  Board  County  Com?rs  v.  Tnl- 
ley,  IT  Oolo.  App.  118,  er  P»e.  346;  Merri^ 
ni^r  T.  Jeppsos,  19  ColcApp.  218,  74.F»c. 


341 ;   Grelg  v.  Clementi  20  Colo.  167,  37  Pac 
060;    Murphy  v.  Cunningham,  1  Colo.  467. 

{2]  As  far  as  advised,  Uie  testimony  at 
the  second  .trial  on  the  subject  of  the  parol 
agreement,  upon  which  defendant  relies,  I9 
no  different  nor  any  more  clear,  definite,  and- 
conclusive,  than  it  was  at  the  first  trial,  and 
we  must  therefore  bold  that  the  finding  of 
the  trial  court  on  this  subject  cannot  be  dis- 
turbed. 

.[3]  Aside  from  this,  the  trial  court  resolv- 
ed the  issue  in  favor  of  the  plaintiff  on  con< 
filctlng  evidence,  and  for  this  reason  that 
finding  must  stand. 

In  the  former  opinion  it  does  not  appear 
that  the  question  of  estoppel  was  directly 
considered,  or  .that  it  was  Involved,  as  our 
decision  at  that  time  appears  to  have  been . 
based  UP.on  the  two  propositions  we  have, 
mentioned.  '  Plaintiff  was  not  estopped  from 
asserting  that  an  easement  was  not  granted 
by  parol,  although  it  might  be  that  she  would 
be  estopped  from  maintaining'  an  action  to 
enjoin  the  defendant  from  using  the  tunnel 
through  the  EUlda  for  the  purpose  of  work- 
ing the  Reynolds  group,  provided  he  offered 
to  pay  a  reaspnable  compensation  for  the  use 
of  her  Interest  in  the  tunnel  for  that  pur-' 
pose;  but,. '.as' that  proposition  is  not  arg^ied 
by  counpel,  we  shall  not  attempt  to  decide 
it  at  this  time,  or  express  any  opinion 
thereon.    '    '  ..      ,  '       '     , 

^he  caii^  of  'action  stated  in  the  com^ 
plaint  14  one  for  an  accounting  between  ten^' 
ants  m  cbmmon;  the  rl^ht  to  the  account- 
ing being  b^sed  upon  the  ground  of  the' 
greater  use  biy '  one  cotenant  for  his  benefit 
than  the  other  of  the  common  estate.  Cq-' 
der  the  law  of  the  case  as  declared  when 
the  cause  was  bete  before,  the  action  may  be 
maintained,  provided,  of  course,  the  eTidenco- 
i^  sufficient  to  sustain  it   , 

[4]  We'  are  also  of  the  (pinion  'that  In 
such  a  case  a  cotenant  making'  use  of  the- 
common  e^ate  for  his  exclusive  benefit,  ac- 
cording to  the  facts  of  this  case,  must  rec- 
ompense his'  co-owner  'for  what  such'  use  of- 
the  interest  of  the  lattfer  is  reasdmably  worth. 
Whlt#ham  V.  Westminster  Brymbow  C,  ft  C. 
Co.,  2  Li.  R.  Ch.  Dlv.  SS8;  Bmike  v.  N.  T. 
Telephone  Co.,  46  Mts<J.'''Rep.  97,  91  N.  T. 
Bupp.  390;  'Bunke  v.  N.  "Si  Telephone  Co., 
110  App.  Dlv.  241;  W  N.  T.  Supp.  66,  afllrm- 
ed  In  18^  N.  T.  600,  •«!  N.  E.  1161;  De 
Camp  V,  Bnllard,  159  N.  T.  '450,  64  N.  B.  26: 
McWUllatos  V.  M'organ,  75  111.'  473;  Balti- 
more ft  Ohio  R.  R.  Co.  ▼.'  Boyd,  67  Md. 
82,  10  Atl.  315,  1  Am.  St  Rep.  362. 

[fll  M  was  sought  to  establish  the  value  of 
this  use  (IJ  by"  showing  the  number  of  tOna 
of  rock  tbte  defendant'  had  transported 
through  the  tntinel  In  the  E9ida  from  the  Jo 
Reynolds ;  and'  (2)  by  showing  what  other 
tnnnel  Companies  in  the  vtcinll?  charged  for- 
snch  transportation  per  ton.  It  is  not  alto- 
gether clear  what  the  number  of  tons  so 
transported  may  hav«  been,  but  we  do  not 
resaid  that  as  material,,  in  'view  of  the  tact. 
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thtit  the  evidence  touching  what  the  use  of 
plaintiff's  Interest  In  the  tunnel  was  reason- 
ably worth  per  ton  to  transport  the  rock 
from  the  Jo  Reynolds  la  wholly  'Insufficient 
to  support  the  Judgment  rendered  or  any 
judgment  whatever  against  defendant.  In- 
quiry on  the  subject  is,  What  Is  fit  and 
proper  for  defendant  to  pay  for  wayleave 
for  the  use  to  which  he  Subjected  'the  tun- 
nel in  the  Elida  ground?  It  stands  undls- 
puted  that  all  rock  transported  through  this 
tunnel  was  what  Is  termed  waste;  that  Is, 
did  not  contain  minerals  in  Sufficient  qtian- 
tlty  to  be  of  any  commercial  value. 

A  witness  on  behalf  of  plaintiff  testified 
that  the  company  owning  the  Empress  tunnel, 
which  was  about  3,000  feet  In  length,  charged 
25  c^nts  per  car  for  waste.  Another  wit- 
ness for  plaintiff  stated  that  the  charge 
made  by  the  Newhouse  tunnel,'  which  was 
something  like  8,000  feet  in  length,  was  from 
45  to  46  cents  per  ton  for  waste.  It  also 
appears  from  the  evidence  that  the  Big  Five 
tunnel  had  a  schedule  foe  the  transportation 
of  waste  up  to  the  length  of  7,500  feet,  but 
the  schedule  per  ton  is  not  stated.  Each  of 
these  tunnels  was  what  might  be  termed 
"commercial  tunnels,"  and  was  constructed 
by  the  company  owning  or  operating  It  for 
the  purpose  of  transporting  ore  and  waste 
from  the  mining  properties  which  the  re-' 
spectlve  tunnels  intersected.  ,E^ch  of  these 
companies  had  constructed  Its  tunnels,  owned 
the  cars  and  tracks,  and  furnished  the  mo- 
tive power,  and  as  to  pne.of  the  companies 
at  least  loaded  the  cars,  and  In  each  case 
transported  the  loaded  cars  to  the  mouth 
of  the  tunnel,  dumped  them,  and  returned 
them  empty  to  tlie  place  where  they  we;re 
loaded.  These  facts  furnish .  no  basis  from 
which  to  compute  what  defendant  should 
p^  Pier  ton.  Se  had  constructed  ihe  tunpel 
at  hla  own.  expense,  laid  the  tracjii:  therein, 
loaded,  moved,,  and  dumped  the  caijJ.  Plaiii- 
tlft .  was  at  no  expense  whatever  in  any  re- 
spect. The  distance  the  cars  were  transport- 
ed through  the  EJida  was  about  1,400  feet, 
as  compared  with  the  3,000  feet  haul  of  the 
Empress  tunnel,  8,000  feet,  the  length  of  the 
Newbouse  tunnel,  and  7,600  feet,  the  length 
of  the  Big  Five  tunnel.  Clearly,  under  these 
facts,  what  sum  per  ton  plaintiCF  would  be 
entitled  to  recover  for  the  use  of  the  Elida 
tunnel,  her  interest  being  but  an  undivided 
one-half,  conld  not  be  computed,  and  any  at- 
tempt .to  do  80  would  rest  on  mere  conjec- 
ture. 

It  la  evident  that,  if  reliable  data  was 
furnished  which  would  serve  as  a  basis  up- 
on which  to  compute  what  plalntifC  would 
be  entitled  to  receive  per  ton,  taJ^ing  into 
consideration  the  length  of  'the  EJtda  tunnel, 
as  compared  'with  the  length  of  the  haul  in 
the  other  tunnels  mentioned,  the  cost  of  con- 
struction and. operation,  and  that  defendant 
furnished  the  cars  and  track,,  and  moyed 


them  'without  any  expiense  whatever  to  the 
plaintifT,  the  amoufat  she  would  be  entitled 
to  receive  per  ton  would  be  very  materially 
reduced  from''  that  charged  by  the  commercial 
tunnels-  to  which  we  have  referred.  It  also 
appears  that  for  Hie  space  of  between  two'and 
three  months  plaintiff  utilized  for  her  bene- 
fit alone  324  fteet  of  the  ttlnnel  ftfr  the  tranB- 
portation  of  tfre  or  waste  from  the  properties 
In ''which  she  was  Interested.  She  shouM 
certainly  •  account  to  the  defendant  for  the 
value  of  this  use  for 'his  interest  thereiui 

On  the  'authority  of  flennessey  Y.  Hdag,  16'' 
Cdlo.  4e0,  27  Pac.  1061,  it  is  contended  by 
coultisel  tbr  appellant  that  an  action  for  use 
and' '  occupation  cannot  be  maintained  ex- 
cept it  appears  the  relati6n  of  landlord  and 
tenant  exllrted  between  'the  parties.  Ihey 
also  contend  thitt,  In  the  absence  of  a  stat- 
ute or  agreement  to  the  contrary,  a  tenant 
in  dohimon,  while  -  merely  lu'  possession  of 
the  common'  property,  hot  excluding  his  co-- 
tehant,  nor  denying  hhn  equal  enjoyment,- 
cannot  be  charged  by  the  latter  for  use  and 
occupation.  ■  <V)r  thes*  reasons  It  Is  con- 
tended the  action  at  car  cannot  be  maintain- 
ed. '  'We  do  not  deem  it  necessary  to  discuss 
these  questions;  The  law  of  the  case,  as 
declared  when'  the  cause  was  here  before,  Is ' 
to  .the  effect,  that  defendant  must  retom- 
perise  plaintiff  f6r  the  use  of  her  Interest 
in  the  tunnel  for  trahsportlng  rock  from ' 
an  outside  property.  Th^  determination  of 
this  question  was  essential  to  a  decision  of 
the  case,  as  thien  presetited.  Questions  of 
law  before  the  court  for  decision  And  by 
the  court'dficided  as  esSetitlal  to  a  final  Judg- 
ment, are  conclusively  and  finally  adjudlcat- ' 
ed,  and  cannot  be  changed  upon  a  subse- 
quent appeal.   ,     '■ 

The  Judgment  6i  ftie  ftlstrltt'  court  Is  re- 
versed, and  the  cjiuee  xemanded  for  a  new 
trial.  ■  ■"         '.         ',' 

Reversed  find  remanded..    .. 

MtrSSBR  andHII/L;  W.,  eoocur. 


BoreroM.  t.  lauNO  «t  aL 

(Supreme  Court  of  Colorado.    April- 1,  1912. 
'  R^earids.  Dtaied  Jnly  l,-iSl2.) 

1.  Taxation    (|  T52*HrAX   Sams— Drans— 
Injunction. 

It  is  not  the  proTince  of  a  court  of  equity 
to  correct  or  review  the  proceedings  or  of- 
ficers intrusted  with  the  assessment  of  proper- 
ty and  collection  of  the  public  revenue,  since, 
it  such  offioers  copimit  substantial  errors  that 
invalidate  Uieir  proceedings,  no  title  can  pass, 
and  the  owner  has  an  adequate  remedy  at  law. 
[Ed.  Note. — For  other  cases,  see  Taxation, 
Cent.  Dlg.U  1500-1502;   Dec.  big.  |  762.  •] 

2.  Taxation  (|  752*)— Tax  Sales— Tax  Dked 

— lNJUN<}tlO»-rOFFKB  to  PAT  TAXBS. 

A  property  owner  cannot  enjoin  the  exe- 
cution of.  a  tax  deed  uoless  he  himself  does 
equity  by  paying  or  offering  to  pay  the  taxes 
JQBtly  due,  especially  where  the  puychaser  of- 
fers to.  permit  .nedeinption  lof  the  premises  or 
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ady  part  of  tfaem  on  pagrmMt  of  tli«  aidonnt  for 
which  i  tb«  properties  wpre  sold,  interest,  and 
cpsts,  at  a  rate  not  exceeding  8  per  cent.. 

{Ed.   Note.— For   other  cases,  see  Taxation, 
Cent.  Dig.  a  1500^1502;    Dec.  Dig.  I  752.*] 
3.  Taxation  (J  752»)— Tax  Sau;*— Dutt,  to 

Pat  Taxes. 

If  the  statute  authorizing  the  county  comv 
mi88ion«r  to  aasien  a  certificate  of  parqhase  of 
propcirty  bid  in  for  the  county  at  a  tax  sale,, 
for  snch  sum  as  the  board  at  any  r^^lar  meet- 
ing may  decide,  is  anconstitational,  '49  if  the 
nridished  notice  of  intention  to  «ppl7:for  a 
deed  is  fatally  defect! v.e^  or  if  ^n.  assignment  of 
certificate  of.  purchase  by  the  county  is  void, 
Biith  defect*  do  not  remove  the  duty  of' the' 
property  owner'  to  pay  his  just  proportion  of 
the  Jtrardens  of .  t«sation<  nor  will  they  r^Uere 
him  from  the  du^  to  pay  the  taxes  .as  a  con-, 
dition  to  restraining  execution  of  a  tax  deed. 

lEd.  Note.— For  other  cases,  see  Taxation, 
Cent.i  Dig.  H  1500-1503;   Dec.  Dig.  |  752.»]  ' 

Error  to  "District  Court,  ISonldefr  County; 
Harry  P.  Gamble,  Judge.  '    '',. 

Action  by  John  T.  Bottom, against  tiewts. 
S.  To\ing  and  othersL  Judgment  for  defend- 
ants, and  plaintiff  brings  error.    Affirmed. 

John  T.  Bottom  ^nd  KeUy^.*  Haines,  all 
of  Denver,  for  plaintiff  in  error.  ]>wis.  8. 
Y^fusg,  of  BouldMT,  pro  ae.     .  ,.^ 

fv        t     .     •       ,    .■ 

JVmTE,  J..  Thp  St  Louis,  MfnVng  Gnm- 
pany,  a  corporation,  owned  a  lo^e  clialm  situ-, 
at4  i|i  Boulder-  county,,  wbjbch  was  subject- 
to,'  and  upon  which,  general  t^ses  .for.  the 
year  ISlOO  were  awesfj^d.; :  Such  taxes  became 
d01»quc«tt,  ^nd  on.jOctober  12, 1{|Q1,  the  lode, 
claim  wa^.#oid  for„ttk«  Bonpayni««t  tberAof 
toitbe^c^pniy  of..Boa]der,  and  i^i,  pertlOcato- 
of. pale  therefor: execute  and  deilT«rei4t  Ko> 
runiier  9,  190i4^,  pursuant  to  an  ovdMr,of  the 
bqwd  of  county  coiiunl88lonM8,.,the,  certlfl-. 
cato  of  sale  was  assigned  to  the  plaintUf  in. 
error,  for  theaoiount  of  the -taxes  for  which. 
mKb  sale  was  .bad,  together  with  acorqed 
Interest,  penalties .  thereon,  and  costs -oC  «Aie,. 
without  reference  to.or,  opnalderatlon  oit  tbe 
taxes  ^assessed  on  the  lode  claim  for  subse- 
qnedfe  years.  Prior  to  the  date  iOf  making 
asseauBentB  for  taxes  for  the  year  1901,i  a 
mill,  belonging  to  certain  individnais,  some, 
but  .-not  all,  of  whom  were  stocbholders  in 
the  St.IiOnis  MiAiag  Company  and  the  8t 
liooifl  .Miolag  ft  Hedaction  Company,  anoth- 
er fcoriwratiotii- to  wiiich  refearenoe  will  hare- 
Inafter  be  made,  was  moved  upon  an  un- 
patented mill  site  situate  about  800  feet 
east  of  the  lode  claim.  The  miU  was  prin- 
cipally  used  in  treating  ore  taken  from  the 
lode  claim,  which  was  acoMnpllshed  by  means 
of  a  gravity  tramway  extending  from  the 
mill  to  an  ore  bin  on  the  lode  claim;. 

In  the  asaessmmt  .roll  and  tax  list  for  the 
year  1901,  the  assessor  entered,  as  belong- 
ing to  the  8t  Louis  Mining  Company,  the 
aforesaid  St  Lonis  lode  daim,  the  St.  Louis 
mill,  and  tbe  St  LOuis  tramway,  specifying 
tbe  value  of  eadt  property  separately.  In 
1903  the  property  was  returned  for  assess' 
ment  by  the  general  manager  of  the  St 


Louis  Mining  ft  Seduction  Oompasy,  Its  ttenr 
owner,  in  which  he  scheduled  tbe  St  Louis 
lode,  mill,  and  tramway,  designating  the  val- 
ue of  the  lode  claim  at  $500,  and  the  im- 
}»^ovement8  at  $8,100.  The  assessed  valne  of 
the  lode  claim  for  previous  and  subsequent 
years  was  likewise  $500. 

November  T,  1902,  the  taxes  assessed  as 
aboYe  for  the  year  1001  not  having  been 
paM,''the  county  treasurer  sold  to  the  coHh> 
ty  of  Boulder  the  St  Louis  lode  mining- 
claim  for  the  sum  of  $32.60,  the  St  Lotila 
mill  for  $73.68,  and  tbe  St.  Louis  tramway 
for  $17.47,  and  execnted  and  delivered  to 
such  county  A  oerttflcate  therefor.  Upon  this 
certlflcate  of  8ale,>  the  taxes  assessed  for. 
snbseQtKttt  years  to  and  including  the  year' 
1JB06  were  indorsed  in  an  aggregate  sum  for 
etfcb  year. 

July  7,  1006,  the  board  of  county  commia-.- 
sioners,  at  a  regular  session,  by  an  order  en- 
teredof  record,  authorised  the  cotinty  treas- 
urer and  county  derk,  in  consideration  of 
$160,  to  assign  to  defendant  in  errbr,=  Lewis 
S.  Young,  the  last  designated  certificate  of 
sale;  having  thereon  the  Indorsements  afore- 
said. Such  officers  thereupon  executed  the 
assignment  reciting  therein,  however,  that- 
it  was  in  consideration  of  $148.85'  though, 
as  a  matter  of  fact,  Young  paid  to  the  treas- 
urer'the  full  sum  of  $1S0;  from  which  the 
latter  dedncted  'certain  fees  to  which  he 
claimed  to  be  entitled  by  reason  of  the  as- 
signment. 

In  the  summer  of  1902,  or  prior  thereto,' 
instruments  of  sale  and  conveyantie  from  the 
resjiectlve  owners  of  tile  St  Iiouis  lode 
claim,  the  St  Louis  mill  site,  and  the  St 
Lotlls  mill  and  tramway  were  made  and 
duly  executed  to  the  St  Louis  Mining  ft  Re- 
daction Company,  for  each  of  said  proper- 
ties. None  of  these  instruments  were  re-, 
corded,  but  were  placed  In  tbe  possession  of 
plaintjft  in  error,  where  they  have  since  re- 
mained.,, 

April  25,  1907,  the  St  Louis  Mining  ft  Re- 
duction Company,  executed  a  deed  of  trust 
conveying  the  above  described  lode  claim, 
mill  sitcy  mill,  and  tramway  to  the  public 
trustee  of  Boulder  county  to  secure  the  pay- 
n^ent  of  Its  proBjlssory  note  for  $11,000,  of 
same  date  with  the  deed  of  trust  payable  to 
tbe>  order  of  plaintiff  in  error.  On  the  same 
date  It  likewise  executed  and  delivered  to 
plaintiff  in  error  a  lease  of  all  of  said  prop- 
erty, with  the  right  or  option  to  purchase 
the  same  within  a  designated  time,  which  has 
not  expired.  Plaintiff  In  error  was  and  Is  a 
stockholder  in  each  of  the  hereinbefore  desig- 
nated corporations. 

In  January  and  February,  1907,  Lewis  S. 
^oung  caused  to  be  published  a  "notice  of 
tax  purchase,"  based  upon  tbe  certificate  as- 
signed to. and  hdd  by  him  as  aforesaid.  It 
was  specified  in  tbe  notice  that  the  time  of 
redemption. -from  the  sale  would  expire  May 


•For  other  caaa*  ■«•  same  topic  uiA  Mctlou  NUMBER  In  Dec.  Dig.  &  Am.  Dig.  Key  No.  Series  ft  Rep'r  Indazss 


Digitized  by 


^^oogle 


602^ 


125  FACIE?K!  BOFOBO^BB 


(Qolo. 


7,  1907;  and  that,  tiMes^  efboner  redeohed 
from  the  sale,  the  teid  Young  would  appl7> 
oa  May  8,  1B07,  to  the  treaanrer  for  a  tax 
deed. 

May  6,  1907,  plaintiff  In  error  instituted  a 
suit  to  reetraln  the  execution  and  dellvety 
of  a  deed  based  upon  the  certificate  of  sale 
held  by  Young.  A  temporary  Injunction  was 
issued,  which,  upon  final  hearing,  was  dis- 
solved, and  the  cause  brought  here  for  Nf 
Yiew. 

Plaintiff  in  err«r  contends:  That  the  cottB- 
ty,  having  bid  in. the  8t.  Louis  lode  claim  in 
ISOl  for  the  taxes  of  1000,  and  not  baring  as- 
signed the  certificate  of  sale  until  November 
0, 1904,  the  sale  in  1902,  aqd  certificate  based 
thereon,  under  which  Young  dalms,  for  the 
nonpayment  of  the  taxes  of  1901,  were  and 
are  nullities;  that  the  statutory  provisioa^. 
empowering  the)  board  of  county  cammlssion- 
ers .  to  assign .  a  certificate  of  iMirchase  of  prop^ 
erty,  "bid  in  for  the  county  at  a  tax  aalq  for 
such  sum  as  the  board  of  county  commissioB- 
ers  at  any  regular  meeting  may  decide,"  is 
unconstitutional ;  that  the  notice  of  intention 
of  "Young  to  apply  for  t«^  deed  was  not  pub-, 
lished  within,  the  required  statutory  period^ 
and  erroneou8](y  stated  the  dfte  pf  expiration 
of  time  for. redemption,  and  was  defective 
and  insufficient  in  many  other  particulars; 
that  an  assessment;  as  an,  ea^rety,  of  t^o  qc 
more  properties  owned  In  sevi^ralty,  is  roid. 

11]  The  law  may  be  as.plaipUff  in  error 
contends,  but  as  to  that  we  need  not  and 
do  not  now  .determine.  -  Should  we  so  as- 
sume, tb^  Judgment  here  under  review  must 
be  affirmed.  One,  seeking  relief  in  a  court 
of.  equity  must  bring  bis  cause  of  action 
within  some  recognized  rule  of  equity  Juris- 
prudence. It  is  not  the  province  of  a  court 
of  equity  to  review  or  correict  t)ie,  proceedings 
of  officers  intrusted  with  the  assessment  of 
projjerty  and  collection  of  the  public  revenue. 
If  such  officers  commit  substantial  errors, 
that  invalidate  their  proceedings,  no'  title  can 
pass  by  a  sale  based  thereon  .of.  real, estate 
for  taxes.  . 

[2]  Holwever,  if  the  owner  of  the  premises 
does  not  wish  to  accept  the  risk  of  an  ad- 
verse title'  being  made  to  his  land  by  tax 
deed,  the  legality  of  which  remains  undeter- 
mined, and  flies  hlb  complaint  In  equity  to 
enjoin  the  execution  of  stach  deed,  he  mdst  do 
equity  by  paying,  or  offering  to'  ij)ay, '  the 
taxes  Justly  due.  This  pUintiff  in  error 
has  failed  to  do.  No  claini  Is  made  of  pay- 
ment or  tender  of  the  taxes  lawfully  dtie 
upon  any  of  the  property  in  question.  The 
omission  in  this  respect  is  sought  to  be  ex- 
cused by  an  allegation  in  tiie  replication  that 
the  treasurer  waived  the  requirement  of  ten- 
der. -  There  was  not  sufficient  evld«ice  of 
such  waiver,  and  the  Court  expressly  found 
that  there  was  no  tender.  Moreover,  the  rec- 
ord discloses  'that  defendants  in  error  offered 
"to  permit  the  plaintiff  to  redeem  the  prop- 
erties mentioned  in  the  complaint,  or  any  of 
them,  or  any  part  of  them,  on  payment  of  the 


amount  for  Which 'ithe  propertiea  were  aold, 
interest  and  costs,  and  with  the  iindei8tand< 
ing  that  the  rate  of  Interest  shall  be  figured 
at  only  8  per  cent  after  November  7,  lOOC," 
and  further  "to  permit  him  to  redeem  the 
St  Louis  lode  on  the  basis  of  its  assessmei^t 
of  $500,  which  in  eiach  year  was  the  actual 
assessment  made  by  the  assessor.  We  fni^ 
ther  ofter  to  permit  him  to  redeem  separate- 
ly the  improvements  upon .  the  lode,  or  the 
tramway,  or  the  mill,  upon  paym«it  of  sncb 
propoiMon  of  the  taxes  as  the  assessment  of 
the-  part  desired  to  be  redeemed  bears  to  the' 
wh<^  assessment,  separating  the  assesanent 
for  the  years  1902,  1003,  1804,  and  1905  in 
the  same  proportion  that  they  were  separat- 
ed by  the  assessor  in  the  year  ^901."  Plain- 
tiff in  error  has  failed-  to'  do  equity,  an  es-' 
sentlal  prer^uisUe  to  entitle  him. to  a. stand- 
ing In  a  court  of  equll;y, .     . 

{3]  ^  the  provision  of  the  statute,  author- 
izing the  board  of  county  commissioners  to 
assign  a  certificate  of  purchase  of  property 
bid  In  for  the  county  at  a  tax  sale  for  such' 
sum  as  the  board  of  county  eoibmissioners 
af  any  regular  meeting  may  decide,  Is  un- 
constitutional, or  if  the  notice  published, 'of 
intention  to  apply  for  a  deed.  Is  fatally  de- 
fective. It  in  no' wise  "removes  the  duty  of 
the  firoperty  owner  tto  pay  Ws  Just  propor- 
tion of  the  burdens  of  taxation.  If  the  as- 
signment of  the  certificate  of  irarchase  by 
the  county  is' void,  the  county  treasurer,  one- 
of  the  parties  hfere  khight  to  be  enjoined. 
Is  Herrertheless  the  persbn  to  whom  the  pay- 
ment of  tales  iiceruihg  [iiubseqaetat  to  the 
first  sale  should  be  made.  If  after  that  of- 
fl<*e^  receives  payment  of  the  subsequent 
taxes  he  tindertakes  td  Improperly  t»ay  the 
amount  thereof  ov^r  to  the  holder  of  tJhe  tax- 
certiflcate  under  the  void  asslgimient,  no- 
doubt  the  'rights  «f-  irtalntlff  te  error,  and 
other  taxpayers  of  the  county,'  may  be  pro- 
tected In  a  proper  prdeeedlng. 

We  do  not  think  plaintiff  In  drror  can  oom- 
plain  of  the  manner  <or  assessment  fof'tbe 
year  1903.  At  least  It  will  avail  him  ndthing 
in  this  rait.  The  th^n  owner  of  each'  oif 
the  properties  caused  them'  to  be  assessed 
together.  Moreover,  thetMtal asseesAiettt  for 
sueh  year  was  eJAietly  tfte  4ame  as'tiib'aggre-' 
gate' of  the  separata  asMssment*  (X  the  lode, 
mlH,  and  tramway  for  the  year  1901.  'Whan 
the'pla'lntlff-'ln  errtjT'acqultM  his  lease  and 
option  to'piirchase  these '  (nroi^tiee,  and  be- 
came the  beneficiary  of  a  deed  of  trust 
ttiereon,  it  was  :^p«a  the  propevty  as  an  en- 
tWety  from  a  siilgle  owner,  tind  long  sub- 
sequent to  the  partlcalar  assessment  of  wblcli 
coihplalnt  is  made.  It  is  true  tUs  form  of 
assessment  might  afleet  the  redemption  of 
a  part  of  the  properties  should  such  redenii>- 
tion  be  desired,  but  the  owner  caused  the 
assessment  to  foe'  so  made,  and  the '  plaintiff 
in-  error 'necessarily  liad  knowledge  thereof 
when '  he  accepted  the  lease,  opHon  to  pur- 
chase, and  deed  of  trust  .The  fact  .that  he 
became  and  is  the  holder  of  the  certificate  of 
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;B«Ie:tO'.'tbe  e*UBtytof'<flte-jldM  olaUa  for  tUe 
iaxes  of  1900  eugitti  odt  40  eliai}8»  >tbe  tltua^ 
tlon  und«r  the  «lr<niMfetapeee>  e<>>tiUB' casa 
It  w*»  tl)e  dnty  Of  .tba  iplaidtiffiiln  .eit<or, 
.l»:bea  Jte  pvlivtuued  tbe  certiflcateifrom  the 
county, ,  to.  lUFiall  aii^seqiieat j  taxea-  iBstessed 
loa  the  ptoifieetf  theitein  deecidbed,;  oe  'have 
•the  board  «£  eounty;  aointti8ai»neT8»'tf..they 
iMsseesed :  thdt  po\»«)''to  e^U«f«e.  him  there- 
from, vhich  he  faUcd  to  (lo,  tiniigh  the 
amouQt  assefised  for.  snob  ycais  was  readily 
ascertainable.  tAB  to-  ttte.A&xtsi  fer  the  year 
1903,  the  offer  made  byi  deCendHntft  in  error 
to  penoit  plalntifB  taxeirer  to  redecip'.the 
iode  cUtim  on  the  baata  ;of  Ita  iaasessuent  of 
$600,  or  either  of'  the  other  propeittas  as 
disclosed  by  thl8::Jr{ieord,'ieUpiliiabat  evecy 
-Jost  complaint  tttatODpldto  oiged  against 
«acb  assessmeat/ :  > . Jke  ^  the:  iraUdity  at'  the 
tax  dee4  If  .Uwund,  .tuid.tbc  macecdlpss.  cul- 
mlnatlM!  inithe!iaftle,7.iii«  fiEpressaOiopinioo 
JkH-eln,  b«t  holdioiBly  tUat  apoih  this  recond 
tbo  plaintiff  In  error  is  not  entitled  to  in- 
ianctive.  reliefi  ,v  •       :     ;  i- 

The . Judjcmeot  is  tbeirefomAfflBtted., 

.Judgment  affirm«!d.-    ■..■: 

MUSSER  and  BAITLEy,  jlf!, .  cpncur. 


PAINTBE  V.  WILCOX. 

^Snpzeibe  Court  of  Golondo.  ;  May   6t   1012. 
Beheasing  I>«aiBd  Ouly  l,.>itSia.)' 

li.  AKFBAI.  AND   BBRDA    (t    lOTlV^^HABltMSB 

.  tiauoMr^AcaqvinTHiQ-rlhsatiiti,  >:■■,  ■>  <<.  . 

In  .an  ^ctiofii^Qr  ^^  aacpuntiog  and  idis- 
ISblutfiAn  of  ^  farming  partnership,  an  errbne- 
«IM  finding  tbat  thi  ptfrtnerslip  'had  been  al- 
Ttady  diti«a)yed":im»:hanidesls.'>vbeM  tbe  *ie- 
count,  as  fpund  by  -fte  leferee,  was  rigbt  and 
would  bave:  been  no  ai{Cer«nt  without  the  erro- 
neous finding.  ' 

[Ed.  Note'.-'Por  AtHefbaseW,  see  Aljpeal  and 
Horror,  Cent.  Dig.  (^  4a84-42S»;  Dec.  Dig.  | 
1071.*]  ,  .,.  ,   .V  ■,:    i   ,  ..:■    I..  .     . 

2.  APPIAIi  AN'D  EBBdH  (g  ll032t>— PBIEJODICIjAjL 
.     SlBROB^OyBDEN   OF    Si|.aWIN#  P#&JJIDI1CB,     ; 

Where  the  testimony  taken,  by  the  referee 
in  an  action  for  an  aceotinting'and  dissolution 
ot-tt.  partnerthlp trds' redvlMd  >to'' writing  and 
pietened'iB  tbe  rtaMd,>'and-.tb«'appeltaBt.coi(- 
tende^  that  be  was.  pf;«iud;iced  by. an  «|;roAeoua 
finding  of  the  referee  but  failed  to  point  out 
wh^rem  such  'finding  was-  pi-ejudicial,  the  judg- 
ment based  on  the  referee's  report  could  not  be 
distwrbed.':  >■  .  ■  :  •>.,  :.: 
.  [Gd. .  N«te.-^For .  other  ciwHW, .  see  App«al  and 

firror,  .Cent.  Dig,  |f  4<)47-4051';    Deg.  Dig.  .| 
032.«]  ■  ■       '.    . 

3."Pabtneb8hip  (J  97*>--AccotJi?nKG— Items 
CiiARG'EABi.e.  •    ■    '  ■'  ■■.'■■■■ 

Where  a  ^rtn«  tnuisaots  bnslncas  .to  bis 
own  name  i^or.'his  ownrben^t,  and. .uses  tbe 
copartnerahijp  property  r  therefor,  he  is  not  en-. 
titled  on  an  accouhtiti^ .  t6  hav?.  sncji  transact 
tfons  bdtttdder^'  as  'firm  -btisintes;''  though  of 
tke  tame  natbie,  and  M  diargeable  on  an  ac 
covnting,  with  tbe.  reaeonuble  rent^},  T»lqe..of 
the  popartnership  prqpei^ty  so  used.. 

[Ed.  Note. — For  other  cases,  see  Partnersbip, 
Cent.  Dig.  M  14e:-i51;    Dec.  iMg.  |  9T..*I-      ' 

4.  PABTNEBSHli"   U'  9T*)-^A'cdOONTINd-^RENT. 

In  'detemilniiig  '  the  eoittetnluM'bt'  tM 
anount'for'whiab  the:rcfeaee<Oii  aa  aoionntfiig 


«hiirged  a.  partAef'as  rent  for  tfac^  oae  of  tftt 
pqji;lnor^prapcb.  property  in  bis  private  busl' 
liess,  the  fact  that  the  total  produqtipn  of  tbe 
ranch  for' the  period  during  which  he  gp  i^se^  it 
did  not  equal  the  rent'  charged  was  not  ma- 
teiri.-tL        • 

.  [|EM.  Note.-r^or.  other  cases,  see  Partaersbijh 
Cent  Dig., SI  14ft-151;   Dec.  Dig,  J  07. •]        ■ 

5.  Pabtnebs^ip  (i  97*)— AccotrwTiNG — Pxni. 
Where,  on  an  accounting  of  a  far.m  part; 
nership,  it  was  difficult,  if  not  impossible,  to 
determine  the- value  bf  tbe  prodiicts  from  the 
farm  during  the  time  that,  tbe  defendant  part>- 
ner  used  it  U>i  bis  own  benefit,  be  ^was  properly 
charged  'w^tb  tbe  faiir  and  customary  rentail 
vSlue.''  ■' 

'■  {E3d.  Ifcte.— For  'other  cases,  see  Partnership, 
Cant.  Dig.  M  146-151;   Dee.  Dig.  f  97.»] 
ft   PABtREBBHIP      (I      288*)  — DlBBOLtmON  — 
FmC   PJWPEBIY— O'WNEBBHUP. 

Wjhere  a  partner  withdraws  from  a  part- 
nership under  such  circumstances  as  to  work 
a  dissdlntion,  the  property  then  belonging  to 
the  partbershl(k  "does  not  revert  to  the  other 
partner  bat  contioues  to  belong  to  the  firm. 

[Ed.  Note; — For  other  cases,  see.  Partneishin, 
Cent'  Dig.  i{  482^,  483;   Dec.  Dig.  i  233. •! 

.  Appeal  from  Diatrlot  Court,  Weld.  County; 
James  E.  GarElgue^,  .Judge. 

Action  by  .Dqcius  M.  Wilcox  against  Jo- 
seph E.  Painter.  Vxom  a  Judgment  on  report 
of  referee,  defendant  appeals.    Affirmed. 

Bdward.O.  Stlmson  and  John  B.  Hutcblb- 
son,  both  of  Denver  (P.  M.  Brereton,'  Julias 
O.  Guhte*,  John  W.  Sleeps,  and  Malcolm 
Lindsey,  alt  if  Denver,  of  ccransel),  for  ap- 
itellant  Heni^  J.  O'Bryan,  of  Denver,  fot 
appellee.  ■   "    • 

OABBERT,  J.  Appellee,  as:  plaintilt 
brought  suit  against  appellant,  as  defendant, 
tbe  purpost  of-  which  was  to  dlssolre  tbe 
partnership  .- theretofore .-  existing  betweiaa 
them,  and  for  an  Bccouotlng.  So  far  as  ma- 
terial to  .notice,  tb«  "answer  of  the  defendant 
admitted  the  existence,  of  the  partnersblpv 
asked  for  an  accounting  and  a  dissolution. iccf 
tbe  flrmi  After 'the  issues  were  made  tap, 
such  proceedings  were  had  that  a  referee 
was  appointed'  to  take  an  aocouat  of  the 
dealings  .  and  -  transactions  between  the  par<. 
ties  from.tbee  eommencement  of  the'  partner- 
ship, and'for  tb^t  purpose  to  hesr  and  re- 
port-tibe'.  tefltlmony,  togetbet  with  bis  find- 
ings of  iaot,  upon  which  bis  determination 
Qt  tbe  aocount. between- tbe  parties  was  bas- 
ed.. .The  referee  btardthe  testimony  and 
Boade.  a '  report  exblblting  tbe  account  be- 
tween the  parties,  which  was,  in  all  respects, 
arpi;oTed  and .  adopted  by  the  court,  and 
Jtidgment  rendeced  thereon.  From  this  Judg- 
ment, tbe'  defendant  has  appealed. 
:  On  behalf  of  apptUant  it  is  urged  that  the 
referee  erred  In  finding  and  reporting  that 
tbe  pajtnersblp  bad'  been  dissolved  by  mu- 
tual consent  pcloF  to  the  date  when  the  ^aie- 
tlon  fox  dtlflaolutioB  and  accounting  was  com- 
menced. .  In'  support  of  this  allieigdd  -  crnat; 
two  propositions  are  adraaced:  -  (1)  That  the 
evidence  is  Inauffident  to  supflort  this  flnd'- 
iDgt^Biid  (Z)  that  such  finding  U  contrary  to 
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the  respective  pleadings  of  the  parties,  be- 
cause it  was  thereby  admitted  by  both  par- 
ties that  the  partnership  was  in  existence, 
and  had  never  been  dissolved. 

[1]  We  may  concede,  for  the  sake  of  the 
argument,  that  the  finding  of  the  referee  un- 
der consideration  was  erroneoos  for  the  rea- 
sons given,  but  such  an  error  does  not  nec- 
essarily justify  a  reversal.  The  real  ques- 
tion involved  is  whether  or  not  the  account, 
as  exhibited  between  the  parties  as  deter- 
mined by  the  referee,  is  right  or  wrong. 
Counsel  for  defendant  urge  that  the  referee, 
following  the  theory  that  the  partnership 
had  been  dissolved  prior  to  the  commence- 
ment of  the  suit,  erroneously  charged  the 
defendant  with  certain  items,  «nd  errone- 
ously refused  to  credit  him  with  certain 
items.  Conceding  this  to  be  true,  and  also 
adopting  the  theory  of  counsel  for  defendant 
that  the  accounting  should  have  been  taken 
between  the  parties  and  determined  by  the 
referee  upon  the  assumption  of  fact,  as  made 
hy  the  pleadings,  that  the  partnership  was 
In  existence,  it  is  not  made  to  appear,  from 
Anything  in  the  record  to  which  our  atten- 
tion has  been  directed,  that  the  account  be- 
tween the  parties,  as  found  by  the  referee, 
would  and  should  have  been  any  different 
£rom  what  It  is. 

[2]  As  previously  stated,  the  real  question 
Is  whether  the  Judgment  based  apon  the  re- 
port of  the  referee  is  right  or  wrong.  Until 
it  Is  made  to  appear  on  behalf  of  the  de- 
fendant that  it  is  wrong,  to  bis  prejudice, 
be  is  not  in  a  position  to  complain.  A  party 
bringing  a  case  here  for  review  must  make 
it  affirmatively  appear  that  the  Judgment  of 
which  be  complains  is  erroneous  to  his  prej- 
udice. It  has  frequently  been  held  that  er- 
ror will  be  presumed  pt«}udiclal  unless  it  is 
made  to  affirmatively  appear  that  it  is  not 
This  rule,  however,  is  not  unlveraaL  The 
referee  was  directed  to  take  an  account  of 
the  dealings  and  transactions  of  the  parties 
relating  to  the  partnership  from  its  incep- 
tion. He  did  so.  The  testimony  was  reduc- 
ed to  writing  and  is  preserved  In  the  record. 
It  is  therefore  within  the  power  of  the  de- 
fendant to  point  out  wherein  the  Judgment 
is  erroneous  to  his  disadvantage  on  an  ac- 
count exhibited  upon  the  theory  which  he 
contends  the  referee  should  have  adopted 
and  followed.  Where  it  is  within  the  power 
of  a  party  complaining  of  an  alleged  errone- 
ous mling  to  show  from  the  record  that  the 
Judgment  finally  entered  16  erroneous  to  hla 
prejudice,  as  the  result  of  such  mling,  he 
must  do  Bo,  otherwise  it  will  not  be  dis- 
tnibed. 

It  Is  not  necessary,  however,  to  base  an 
affirmance  of  the  Judgment  alone  ni>on  the 
reasons  already  given,  as  an  'examination  of 
the  carefully  prepared  report  of  the  referee 
discloses  that  It  Is  stibstantially  correct  in 
every  partlmlar;  and,  although  the  evidence 
upon  which  his  findings  are  based  is  in  some 
respects  conflicting,  it  is  ample  to  support 


them.  Such  being  the  case,  they  will  not 
be  disturbed,  nor  is  it  necessary  to  review 
the  evidence  exc^t  in  a  general  way. 

Going  to  the  merits,  the  real  question  to 
consider  is  whether  or  not,  independoit  of 
the  finding  that  the  partnership  was  dis- 
solved, the  other  findings  of  fact  sustaia 
the  account  exhibited  by  the  report  of  the 
referee  and  the  Judgment  rendered  thereon. 
The  partnership  was  evidenced  by  two  con- 
tracts entered  Into  between  the  parties,  bear- 
ing date  March  14,  1906.  The  first  is  what 
may  be  designated  the  contract  of  partner- 
ship proper.  From  this  it  appears,  the  pur- 
pose of  the  partnership  was  to  conduct  a 
general  farming  buslnessr  and  was  to  con- 
tinue for  10  years  unless  dissolved  by  m«- 
tual  consent  Bach  party  was  to  contribute 
$5,000.  The  firm  was  authorised  to  engag« 
In  the  purchase  and  sale  «f  real  estate  and 
water  rights,  and  buy,  Bril,  or  take  upon 
shares  live  stodc.  The  capital  was  to  be  ap- 
plied to  the  purchase  of  what  was  known  as 
the  Stone  Ranch  and  the  water  rights  con- 
nected with  that  vtopeety.  In  case  any  ad- 
ditional money  was  required  to  carry '  on 
the  business,  and  either  partner  should  ad- 
vance It,  the  luirtner  making  the  advance 
was  to  receive  a  partnership  note.  The  tl- 
tie  to  all  property  acquired  by  the  partner- 
ship  was  to  be  taken  and  remain  in  the 
name  of  Wilcox  until  such  time  as  Painter 
should  discharge  all  indebtedness  he  might 
owe  the  firm.  All  checks,  notes,  and  evidenc- 
es of  credit  or  indebtedness  were  to  be  sign- 
ed by  Wilcox  only,  for  and  on  behalf  of  the 
firm.  Fainter  was  to  manage  the  business, 
but  was  not  authorized  to  make  any  contract 
for  the  purchase,  sale,  or  lease  of  the  prop- 
erty of  the  firm  without  first  having  the 
consent  of  Wilcox,  exc^t  that  he  was  au- 
thorised to  hire  and  discharge  necessary 
help.  For  his  services.  Painter  was  to  re- 
ceive $S  per  day  for  his  time  actually  de- 
voted to  the  management  and  care  of  the 
business.  The  contract  also  provided  that 
at  least  once  a  year,  or  as  often  as  mutual- 
ly agreed  npon,  an  accounting  should  be  had 
of  the  affairs  and  business  of  the  copartner- 
ship, a  balance  struck,  and  the  net  profits 
divided. 

The  supplemental  or  second  agreement 
provided  that,  whereas  Wilcox  had  advanced 
$1,000  to  purchase  the  Stone  Ranch,  and  had 
executed  notes  for  the  balance  of  the  pur- 
chase price  for  that  property  In  the  sum  of 
$6,500,  secured  by  mortgage  thereon,  Paint- 
er was  to  execute  his  notes  for  one-half  of 
the  money  so  advanced  and  the  indebtedness 
incurred  by  Wilcox  in  the  purchase  of  the 
ranch,  which  should  be  a  first  lien  upon  the 
property  and  Income  of  the  firm  until  Paint- 
er discharged  his  obligation  connected  with 
the  purchase,  when  he  was  to  receive  a  deed 
from  Wilcox  for  ^  one-half  interest  in  the 
ranch  and  other  property  of  the  firm. 

Turning  to  the  report  of  the  referee,  we 
find  it  there  stated  that  the  business  of  the 
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flrm  was  entered  upon  shortly  after  these 
contracts  were  executed.  Painter  took 
charge  of  the  ranch.  Farming  Implements, 
stock,  and  other  artlcleB  necessary  to  carry 
on  the  business  were  purchased  and  placed 
upon  the  farm.  Improvements  were  made. 
Neither  party  advanced  the  $5,000  that  each 
was  to  pat  Into  the  firm,  but  advances  were 
made  from  time  to  time  toy  the  respective 
parties  in  addltlMt  to  that  named  In  the  sup^' 
plemental  agreement,  for  the  purpose  of  car- 
rying on  the  business,  or,  for  this  purpose, 
the  obligations  of  the  flrm  were  executed 
with  the  consent  of  both. 

Among  the  Items  purchased  In  December, 
1906,  was  187  head  of  steers,  for  which  the 
flrm  paid,  or  agreed  to  pay,  $3,831.86.  ,  These 
steers  were  known,  aAd  are  referred  to  In 
the  rQ)ort  of  the  referee,  as  the  P.  W.  herd, 
and  their  purchase  was  sanctioned  by  Wil- 
cox. 

la  Jannary,  1006,  WUcox,  having  adtranc- 
ed'  considerable  money,  •  became  disss tlsfled 
with  the '  management  of  the  partnership 
business,  refused  to  further  proceed  :Wlth  the 
partnership  affairs,  or  to  make  any  farther 
advances.  Subsequent  to  this  time.  Paint- 
er bought  stock  at  dlvvra  times,  without  the 
knowledge  or  consent  of  Wilcox,  for  which 
he  paid,  or  iiMmrred  obligations,  in  an 
amount  exceeding  |10,000.  Considerable  of 
this  sto<^  was  registered,  and  the  price  paid 
was  very  moch  more  than  that  paid  for  ordi- 
nary cattle.  Referrlag  to  these  transactions 
and  others  subsequent  to  January,  1908,  the 
referee,  after  calling  attention  to  the  fact  that 
the  partnersJilp  articles  inhibited  Painter 
from  making  such  purchases,  or  incurring 
obligations  therefor  without  the  consent  of 
Wilcox,  states:  "The  plaintiff  denies  the  au- 
thority of  the  defendant  to  make  these  pur- 
chases aside  Irom  the  P.  W,  herd,  and  I  think 
the  plaintiff's  contention  in  respect  to  this 
must  be  admitted.  *  *  *  These  purchases, 
subeequent  to  the  1st  day  of  December,  A.  D. 
1905,  were,  moreover,  made  In  the  individual 
name  of  the  defendant,  and  not  in  the  name 
of  the  flrm.  The  defendant,  in  his  testi- 
mony, asserted  that  all  the  cattle  subsequent 
to  the  first  purtdiase  were,  in  fact,  purchased 
for  the  partnership  account  and  beneilt,  al- 
though purchased  in  his  own  name.  All  his 
conduct  in  regard  to  them  seems  to  dispel 
this  contention.  He  mortgaged  them  in  his 
own  name,  branded  them  with  his  own  brand 
(4-N),  and  exhibited  them,  advertised  them, 
and  sold  them  in  his  own  name.  In  bis 
book  of  account  (Exhibit  C,  page  59)  appears 
a  menaorandum  of  the  properties  of  the  flrm 
then  on  hand  (January  15.  1007)  In  these 
words:  'Bal.  on  hand,  estimated,  cattle,  36 
hd.  on  ranch  and  out  on  rabge.'  Now,  white 
this  number  does  not  agree  at  all  with  the 
number  of  the  P.  W.  cattle,  which,  accord- 
ing to  his  statement  of  sales  of  that  herd 
(Bxhibit  D,  27),  ought  to  have  been  on  hand, 
it  the :  purchase  suljseqtient  to  December  1, 
lOQS^  ivcre-  iaclttd«l»>  iie  >toald  have  had  en 


hand  more  than  twice  the  number  stated  In 
this  memorandum.  For  these  reasons  the  de- 
fendant is  not  allowed  credit  for  moueys  ex- 
pended by  him  on  account  of  purchase  of 
cattle  subsequent  to  the  1st  day  of  Decem- 
ber, 1005.  The  purchases  of  cattle  subsequent 
to  the  1st  day  of  December,  1905,  when  the 
P.  W.  herd  was  acquired,  were  made  in  the 
sole  name  of  the  defendant;  in  his  own 
name  be  executed  the  promissory  notes,  evi- 
dencing the  purchase  price;  in  his  own  name 
he  executed  mortgages  of  the  different  ani- 
mals purchased; '  in  his  own  name  be  ad- 
vertised his  herd  of  registered  cattle;  and 
in  his  own  name  he  exhibited  and  sold  them. 
And  in  the  negotiations  of  these  purchases. 
If  the  testimony  of  Mr.  and  Mrs.  Hathaway 
is  to  be  believed  (and  they  are  not  contra- 
dicted by  the  defendant),  he  announced  that,- 
if  there  was  money  in  cattle,  be  Intended  to 
have  it  for  himself.  Now  these  cattle,  to' 
the  number  of  over  300,  and  of  the.  value 
of  over  $10,000,  were  kept  upon  the  pattBeru 
ship  property,  oared  for  by  its  employes,  fed' 
and  attended '  at '  the  partnership  exp^ose.' 
The  time  of  the  defendant  was  largely  giveii 
tio  their  management,  exhibition,  and  sale; 
They  were  mingled  with  the  partnersnip' 
herd  purchased  tn  December,  1905,  and  sold 
with  them,  and  the  defendant  himself  de- 
clares it  Is  impossible  to  determine,  except 
approximately,  what  particular  moneys  were 
received  for  them,  either  the  one  or  the 
other.    *    ••    •» 

At  this  point  the  referee  calls  attention  to 
the  fact  that,  during  the  period  defendant 
was  conducting  the  business  in  bis  own 
name,  he  operated,  in  connection  with  the 
partnership  ranch,  other  premises  on  the  op- 
posite side  of  the  river,  the  title  to  which 
was  vested  in  himself,  his  wife,  and  his  sis- 
ter-in-law; that  partnership  animals,  imple- 
ments, and  utilities  were  used  In  fencing, 
improving,'  and  cultivating  these  premises; 
and  that  it  was  impossible  to  determine,  with 
any  degree  of  certainty,  how  much  of  the 
defendant's ' time  was  so  occupied;  that  the 
defendant  sought  to  Justify  this  diversion  of 
partnership  properties  to  tiie  cultivation  and 
improvement  of  the  private  property  across 
the  river  by  suggesting  that  the  product  of 
those  premises  was  used  by  the  partnership. 
Continuing  the  report,  the  referee  says:  "Con- 
sidering the  entire  impossibility  of  ascertain- 
ing what  ought  to  be  cliarged  against  the  de- 
fendant on  account  of  bis  own  time  In  the 
caring  for  and  sale  of  the  ^-N  herd,  and 
the  unregistered  cattle,  the  impossibility  of 
determining  with  certainty  what  ought  to 
be  charged  against  him  for  the  time  of  the 
emjployes  upon  the  partnership  ranch,  in  car- 
ing for  these  cattle,  and  in  improving  and 
cultivating  private  lands  of  himself,  his  wife 
and  fllster-ln-law,  a  Just  result  can  only  b« 
arrived  at  by  regarding  the  partnership  as 
in  fact  dissolved  in  January,  1906,  treating 
the  whole  eiiterijftse  thereafter  as  the  pri- 
vate affair  of  the  defendant,  and  'Charging' 
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against  blm  a  reasonable  rental-  for  th«  oo- 
cupatlon  and  use  of  the,  cqpartnefsbip  prop- 
erty. •  *  *  The  detendant  from  that  time 
seems  to  have  managed  the  i  partnership 
property  and  carried  on  business  in  his  own 
name  and  for  his  own  account.  He  express^ 
ly  testifies  that  since  January,  1906,  be  car^ 
ried  on  the  ranch  in  bis  own  name,  and  that 
the  moneys  arising  from  the  cultivation  of 
the  ranch  were  his  moneys.  He  bought  the 
cattle  and  hogs  In  his  own  name,  executed 
promissory  notes  and  mortgages  to. evidence 
the  purchase  money,  In  his  own  name  adver- 
tised them,  and  sold  them  in  bis  own  name; 
bought  supplies  for  the  ranch  In  bis  own 
name;  be  contracted  In  his  own  name  with 
another  as  to  the  crop  to  be  planted  and 
the  amount  to  be  paid  therefor,  and,  ex- 
cept in  the  single  Instance  of  one  lease  of 
the  pajTtnershlp  lands,  be  made  ao  transac- 
tion whatever  In  the  name  of  the  firm,  nor 
did  any  act  In  any  way  evidencing  that  the 
firm  was  Interested  In  or  liable  for  his  do- 
ings except  the  entries  made  in  bis  private 
book  accounts.  I  find,  thenefore,  tbat  tbs 
firm  was  dissolved  on  the  2d  day  of  Janu- 
ary, 1906.  That  no  salary  is  to  be  allowed 
defendant  after  that  date,  and  that  tlie  firm 
is  not  to  he  charged  with  his  disbursements, 
except  as  they  are  related  to  Indebtedness 
previously  contracted." 

As  we  understand  the  argument  of  counsel 
far  appellant,  it  Is  contended  tbat  the  ref- 
eree erred  in  finding  as  a  fact  tbat  the  part- 
nersblp  was  dissolved  in-  January,  1806,  and 
for  that  reason  refusing,  to  give  Painter 
any  credit  for  dlsburaemsnts,  obligations  in- 
curred, or  for  salary  after  that  date.  It  may 
be  conceded  tbat  the  partnership  was.  not 
dissolved,  either  In  law  or  in- fact,  but,  bow- 
ever  tbat  may  be,  It  appears  from  the  find- 
ings of  the  referee  tbat  the  transactions  aft- 
er January,  1906,  which  counsel  ioX'  Painter 
contend  should  have  been  treated  as  part- 
nership transactions,  were  not,  in. fact,  trans- 
actions of  that  .character,  but  were  those  of 
Painter  alone,  acting  for  bimself  and  not  for 
the  partnership,  although  he  was  making  use 
of  the  ranch  property  which  belonged  to 
tile  firm  for  his  sole  personal  benefit.  Con- 
sequently, Independent  of  the  fact  of  wheth- 
er the  partnership  was  or  was  not  dissolved 
in  January,  1906,  the  referee  very  properly 
held  tbat  the  firm  should  not  be  charged 
with  disbursements-  after  that  date,  except 
as  they  related  to  Indebtedness  previously 
contracted  on  behalf  of  the  firm ;  tbat  the 
business  which  Painter  thereafter  transacted 
in  his  own  name  should  be  treated  as  bis 
p^vate  affair;  and  tbat  he  should  be  charg- 
ed on  this  account  a  reasonable  rental  for 
the  occupation  and  use  of  the  copartnership 
property.  So  that,  although  the  referee  may 
have  given  a  wrong  reason  for  the  conclu- 
sion tbat  after  January,  1906,  the  business 
was  ttiat  of  Painter,  and  not  tbat  of  the  firm, 
it  will  not  work  a  reversal  when  it  appears 
tbat  tlw  accounting  is  nevertheless  right 


[3],  We  tbiok  it 'is  ridciaf  t>n  principle  tibatK 
if  q  member :  of  a. .  copartnership  avowedly 
transacts  business,  la  bis  own  name  and  for 
his  own  benefit,  although,. it  might  be  of  a 
ehata^tec  wbich  ttae-partnersbtp  was  formed 
to.  engage- in,  and,  for  -  the.  purpose  of  carry- 
ing on  the  business  on  bis  own  behalf,  nakes 
use  of  0(^>artuersUip  :  property,  en  an  ac- 
counting he  is  not  entitled  to  have  sudi 
transactions  considered  as  Arm  business,  and 
sltould  account  to  the  firm  for  the  reasonable 
rental  value'  of  the  copartnership  property 
Whieh  .'he  -has  utilized'  exclusively  foe  his 
benefit.  It  was  upon  tills  :ttaeory  tbat  the 
referee  piloceeded  in  tajkiagian  account  with 
respect  to  'the  transafotionsi  after  iAnxmry, 
1906,  giving  Palntei:,  heweeer,  -  credit  for 
money  .expended.  Id  discbasging  firm,  indebt- 
edness incurred  iprior  to  tbat  datev  and  charg- 
ing him  iwlth  SBOBeyj;  received  for- 1  paXtfler- 
ship  property,  and  also  charging  blm  -wltb 
reasonable'  rental  va3ne  of  the  partnership 
property ' irhiafa  bei  used'  ta  carrying-on  bte- 
ow«  private  business.  With  cespect  to  all 
prior  tramactlons,  it  appears  the  partiea 
were  properly  debited  and  credited  for  mon- 
eys received  and  disbursed  in  connection 
with  the  partnershlpi  affairs. 

[4]-  It  Is  urged  .'ttiat  'tlie  referee  tarred  In 
debiting  the  defendant'  with  the  amount 
charged  to  bis  account  for  the  vent  of  tiie- 
ranch,  tools,  and  otUeriprdpwty  belonging  to 
the  partnership::  This  <  con  tentioii- .  is '  baaed 
upon  the  assumptlod  tbat  the  total  produc>- 
tlon  of  the  ranch  for  the  period  fwiwbleb 
Painter  was  charged  rent  did  not  equal  tlie- 
amount  of  tbe  rent  cbarged.  We  do  not 
deem  this  as  material.  . 

{El  Besides  tt  appears  tb&t  it  was  impos- 
sible to  ascertain  from  the  testimony  the 
total  value  of  the  production  of  tbe  ranch 
during  this  period.  On  this  subject  the  ref- 
eree reports,  in  substance,,  that  sodie  of  the-' 
cattle  which-  tlie  defendant  was  handling- 
were  kept  in  tlis<  psttnershi^  staples,  fed 
froth  the  products  of  the -ranch,  and  pastur- 
ed on  tbe  premises;  that- defendant's 'house- 
hold, five  in  number,  were  fed  and  maintain-' 
ed  la  part  fntla'  the  farm  products,  lived  up- 
on the  ranch,  and  that,  is  view  of  all  this, 
it  was  difficult,  If  not  Impossible,  to  ascer- 
tain tbe  value  of  the  products,  and  there- 
fore proper  and  reasonable  to  diarge  tbe  de- 
fendant with  the  fair  rental  value  of  tbe- 
premlses,' as  shown  by  the. testimony  was  tile 
annual. and  customary;  rental  of  lands  and 
water  rights  in  that  vicinity.  We  think  this 
was  correct.  As  the  defendant  was  prac- 
tically using  tbe  ranch  for  his  sole  benefit, 
the  value  of  such  use  should  be  determined 
by  ascertaining  the  fdir  rental  value,  and 
not  the  value  of  the  production. 

[II  Counsel  for  appellant  contend  the  tes- 
timony discloses  that  plaintiff  withdrew  ft«m 
the  partnership  without  Just  cause,  and  for 
that  reason  it  should  have  been  held  in  tbe- 
accounting  that  be  was  only  entitled  to  a 
fair  I  compensation  for  work  don«.  and  money 
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-advanced  <lb  the  date  of  hto  wlthdra wait  and 
^prired  at  all  Interest  in  the  partnersMjp 
property.  !»  iniMMrt  of  this  daia,  BMver 
^.  Lewta;  S4  Ark.  138,  la  elted.  Ther  faffits 
In'  tluit  oate'  are  soeh  tbat  tbe  boMlUg  of 
the  court  la  in  no  respect  applicable  to  this. 
-In  that  case  the:  partnera  entered  upon  a 
^Int  enterprise,  which,' In  order  to  be  Qtlllz- 
'«d,  had  to  be  MaEupleted.-  -Before  Its  com- 
pletion, one  of  tbe  partners,  after  spending 
some  money  and  several  uotitbA'  work,  aban- 
doned the  partnership '  Vrlthout  just  canse. 
ThlB  was  held  to-'wcftk  a'  'dl^soltttbn,  and, 
as  tbe  enterpHte  was  completed  by  the  oth- 
ers,-the  party  withdrarwlftg  bad  no  spe<fflc 
interest  In  the  property  aS'  compieted;  'but 
-was  entitled  to  a  falir  cojbpe&satlon  for -his 
work  and  money  advanced.  .  In. tbe  cade  at 
bar,  if  It  should  be  conceded  that  the'  ptaln- 
till  'wlthteew  In  such  clrcttmstances' ftS'to 
front  a  disBoliftltHi-Xa'niatter,  however,-  which 
tbe  defendant  did  not  claim  In  bla  plead- 
ings), the  property  then  belenglng  to  'the 
partnership,  consisting,  as  it  did,  of  a  ranch, 
stock,  toois,.  and.  ofChkc  tteibs,^.  stnt  belonged 
to  the  firm,  and  upon  an  accounting  had  to 
be  and  was  treated  accordingly. 

An  examination  of  the  record  convinces  ns 
that  tbe  accounting  is  Just  and  £al)y  -  sus-" 
talned  by  <tbe  testluj^ony  in  the  case.  The 
Judgment  entered  thereon  should  tberefore 
be  affirmed,  which  Is  accordingly  dbue. ' ' 

Judgment  affirmed. 

BAILEY,  J.,  concurs. 

MUSSBR,  J.,  vrtthout  expressing  any  opin- 
ion on  matters  of  fact  or  law  other  than  is 
embraced  In  his  special  concurrence,  concurs 
in  the  affirmance  of  the  Judgment  for  tbe 
reason  only  that  the  findings  of  th6  referee 
disclose  that  '  the  '  business  conducted  by 
Painter,- after  the  time  at  which  the  reCeree 
found  the  partnership  was  dlesolved,  Was 
conducted  by  him  In  Ms  own  name  and  pro- 
fessedly for  his  own.  benefit  to  the  exclusion 
of  Wilcox,  and  the  accotmtlng  Was  thus  made 
npon  a  basis  on  which .  Painter  bad  placed 
himself,  and.  from  this '  viewpoint  the  find- 
ings of  the  referee  amear  to  he  riSht 


BRINKBB  et  aL  v.  MAIXOX  et  al. 
<Supreme  Court  of  Colorado.     Jnqe  3.  1912.) 

X.  Escrows  (|  10*)— Delivkbt— Effect. 

Where  a  bank  to  which  certain  deeds  were 
delivered  in  escrow  had  instructiong  from  tbe 
grantor  to  deliver  the  deeds  to  the  grantee, 
provided  tbe  bank  would  become  responsible 
for  tbe  purchase  price,  and  tbe  bank  pursuant 
to  snch  Instructioaa  delivered  the  .deeds  and  ac- 
cepted the  grantee's ,  note  f«r  the  price,  the  de- 
li'very  was '  absolute,  and  passed  title  to  tne 
.grantee. 

-    [£d.    Note<— For   other- eases,   see    Escrows, 
Cent  Dig.  I  15;    Dec.  Dig.  |  .!&.*] 

2.  VbndOb  and  Pcbohabkk  (f  228*)  — Bona 
FlOE  PTJBCHASfcn— UKBBcoabKD:  Dbko. 

Where  defendants  had  actual  notice  of  the 
existence  of  certain    prior  conveyances   of  the 


pro^ty'in  'coBtiov^Srsy  Sefot;^  diey  opened  ne- 
CotiatioBs  vrith  one  of  the  grantors  for  tbe  pur- 
chase of  his  interest  in  the  property,  tbe  fact 
that  tbe  prior  deeds  were  not  of  record  did  not 
give  defendants  any  superior  rights  under  sub- 
seqaent  deeds  to  them  under'  Rev.  Bt  1908,  i 
694,  providing  for  .the  record  of  conveyances  of 
real  estate,  and  that,  after  isecord,  such  convey- 
ances shall  take  effect  as  to  subsequent  bona 
fide  purchasers  or-  others  not  having  notice 
thereof.  ■■'■•■ 

[Ed.  Note^— For  other  cases, -see  Vendor  and 
Purchaser,  Cent  Dig,  H  495-501;  Dec  Dig. 
I  228.»]   , 

Appeal  from  District  Court,; Morgan  Coun- 
ty; H.  P.  Burke,  Judge.. 

Suit  by  Patrick  J.  Malloy .  and  another 
against  Charles  F.  Brisker  and  another. 
Judgment  for  plaintiffs,  and  defendants  ap- 
peal.   .Affirmed.  ....  .- 

doud  &  Fooler,  of  Denver,  for  «pp<Uants. 
li.  O.  Stephenson,  of  Ft  Morgan,  and  Allen 
'&  Webster,  Of  Denver,'  for  appellee  Patrick 
J.  MaUoy. 

GABBBRT,  3.  Appellees,  plalntlffe  below, 
brought  suit  against  appellants  to  quiet  title 
to  an  Interest  in  lands  in  Morgan:  county. 
The  Judgment  was  in  favor>oC. the  plaintiffs, 
fromj  which  the  def^dantr  have  appealed.  ■ 
:  Thom&s  D.  Maltoy,  who  lived  at  Yuma, 
Ariz.,  for  himself  and  as  attorney  in  fact 
for  his  sister,'  Mrs.  Harris,  -^ecilted  a^ideed 
for  the  interest  In  the  real  estate  in  ooti- 
troversy,  conveying  It  to  Patrldc  J.  Malloy, 
and  deposited  It  in  escrow  with  the  State 
Bankat  HlUrose,  with  Instructions  to  de- 
lirer  on  or  before  a  spedfled  date,  on  pay- 
ment of  a  sum  bamed,  with  the  reservation 
that  tbe  grantors  retained  the  right  to  with- 
draw the  deed  at  any  time  before  the  deal 
contemplated  was  consmnmated.:  The  deed, 
because- of  irriegularltles,  -  was  not  satisfac- 
toryv^and  another  was  executed  and  deposit- 
ed 'With  thd  bank  under  practically  tbe  same 
instractlons,  except  that'  tbe  cashier  was  di- 
rected tliat  he  might  driver  to  the  grantee, 
without  the  payment  of  the.  purchase  price, 
but  at  the  risk  of  the  bank,,  in  which  event 
the  grantors  'would  wait  a  reasonable,  time 
for  the'purcbase  money;  .that  is.  If  fiiebank 
delivered  tbe  deeds  without  the  money  be- 
ing paid  wltliln  the  time  fixed  by  the  in- 
structions, it  -was  to  be  responsible  to  tbe 
grantors  for  tbe  purchase  price,  which  should 
be  paid  to  them  within'  a  reasonable  time. 
Pursuant  to  these  instructions,  the  Cashier 
handed  the  deeds  to  Patrick  J.  Malloy,  tak- 
ing bis  note  for  .$4^000,  which  was  tbe  amount 
of  the  purchase  price.  It  appears  that  tbe 
bank  neglected  to  notify  Malloy  at  Yuma 
of  this  transaction.  Portly  afterward  the 
defendant  Brlnker,  acting  foe  himself  and 
his  codefendant,  Joslln,  offered  Malloy  at 
Yuma  $1,500  for  his  Interest  which  the  lat- 
ter accepted,  by  wire.  He  then  wrote,  the 
bank  tbat  the  Patrick  J.  Malloy  escrow  was 
withdrawn,  and  that  the  deeds  were  not  to 
be  delivered,  and  that  new  deeds  were  to 
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be  sent  top  Brlnker,  wblph  were  to  be  de- 
llrered  to  Joslln  npou  the  payment  of  the 
6um  agreed  upon.  The  cashier  of  the  bank 
then  wired  Patrick  J.  Malloy  that  his  escrovp 
was  canceled,  and  ordered  him  to  return  the 
deeds,  which  he  refused  to  do.  It  appears 
that  a  deed,  conveying  the  property  to  Brlnk- 
er or  Joslln,  or  both  of  them,  was  deposited 
with  the  bank.  Brlnker  tendered  the  agreed 
purchase  price  to  the  bank,  and  demanded 
the  deed,  which  was  refuseis.  At  the  time 
of  these  transactions,  the  deeds  to  Patrick 
X  MaDoy  had  not  been  recorded.  Some  time 
after  tbe  demand  of  Brlnker,  he  and  Joslin 
commenced  a  salt  for  a  specific  performance 
against  Thomas  D.  Malloy  and  the  cashier  of 
the  bank,  and  filed  a  Us  pendens  for  record 
In  the  county  where  the  land  la  situate. 
There  are  some  other  transactions  and  facta 
connected  with  the  matter,  which  we  do  not 
deem  It  necessary  to  consider,  as  they  do 
not  affect  the  rights  of  the  parties. 

The  first  point  urged  on  behalf  of  appel- 
lants Is  that  the  court  orred  In  holding  that 
the  handing  of  the  deeds  by  the  bank  to 
Patrldc  X  Malloy  was  a  delivery;  and,  sec- 
ond, that  the  court  erred  in  holding  that 
tbe  delivery  of  these  deeds  conld  not  be  at- 
tacked by  the  appellants  imder  the  plead- 
ings, for  the  reason  that,  when  the  grantor 
of  a  deed  does  not  attack  the  validity  of 
Its  delivery,  it  cannot  be  so  attacked  by 
other  persons  for  him.  In  connection  with 
these  two  alleged  errors,  it  is  also  urged  that 
the  court  erred  in  excluding  testimony  which 
would  have  tended  to  prove  that  the  deeds 
were  not,  In  fact,  delivered  by  the  bank  to 
the  grantee,  Malloy.  These  three  proposi- 
tions can  be  considered  together. 

[1]  We  think  the  testimony  indisputably 
establishes  an  intention  on  the  part  of  the 
bank  to  make  an  absolute  delivery  of'  the 
deeds  to  the  grantee,  Malloy,  for  the  pur- 
IK>se  of  conveying  title,  and  accepted  by  the 
grantee  for  that  purpose.  The  bank  had  in- 
structions from  the  grantor  to  deliver  the 
deeds,  provided  it  became  responsible  to  him 
for  the  purchase  price.  It  saw:  fit  to  act  on 
these  Instructions,  and  assumed  responsi- 
bility by  taking  the  grantee's  note. .  Had  there 
not  been  a  delivery  with  intent  to  pass  tiUe^ 
there  would  not  have  been  any  occasion  for 
the  bank  to  require  an  obligation  for  tbe 
purchase  price,  nor  would  the  giantiee,  un- 
less he  thus  acquired  titie,  have  assumed 
the  obligation  he  did.  The  very  essence  of 
the  delivery  of  a  deed  is  the  intention  of 
the  parties,  which  is  to  be  gathered  from 
their  conduct  and  all  the  surrounding  cir- 
cnmstanoes.  The  testimony  which  it  is  said 
was  excluded  was  not  competent  or  material 
on  the  subject  of  delivery,  for  the  reason, 
as  stated,  that  it  appears  tbe  deeds  were,  in 
fact,  delivered  unconditionally,  and  In  pur- 
suance of  instructions  from  the  grantor.  If 
the  court  was  wrong  in  holding  that  tbe 


delivery  of  the  deeds  could  not  ber  attacked 
by  the  defendants  under  tbe  pleadings,  for 
tbe  reason  assigned,  it  cannot  aAect  the  case 
on  review  when  it  appears,  as  tt  does,  that 
there  was  an  actual  unooiiditlonal  d^tveiy 
of  these  conveyances. 

12]  These  deeds  .weire  not  recorded  until 
after  the  suit  for  specific  performance  was 
commenced  and  the  Ue  pendens  filed.  For 
this  reason  it  is  asserted  on  behalf  of  ap- 
pellants that  they  are  sat  bound  by  these 
conveyances.  We  think  it  appears,  without 
question  that  Brlnker,  who  was  acting  for 
himsdf  and  Joslln.  had  actual  notice  of  the 
existence  of  these  conveyances  prior  to.  the 
time  when  be  opened  negotiations  with  Mal- 
loy at  Yuma  for  the  purchase  of  his  Interest 
In  the  property.  Such  bring  the  case,  the 
fact  that  they  were  not  of  record  cuts  no 
figure.     Section   694,    Rev.   Stata.    1908. 

The  Judgment  of  the  district  court  to  af- 
firmed. 

Judgment  affirmed. 

MUSBXB  and  BAILBT,  J7.,  eoncuft 


(51  C«io.  6«») 
BRITISH  AMERICA  ASSUB.  CO.  T. 
COLORADO  ft  &  RT.  GO. 

(Supreme   Court  of  Colorado.     May  6,  1912. 
Rehearing  Denied  July  1,  1912.) 

1.  Dauaoxs  (i  6i*)  —  Reddotion  bt  Insu»- 

ARCB. 

Where  property  covered  by  a  fire  policy 
was  destroyed  by  fire  set  by  a  niilroad  compa- 
ny, and  insurer  paid  the  aaiount  of  tbe  policy 
and  the  railroad  company  paid  the  balance  of 
tbe  loss,  the  liability  of  the  railroad  company 
to  tbe  .owner  was  settled. 

[fikh  Notei— For  other  oaaea,  see  Damages, 
Cent  Dig.  i  113;   Dec.  Dig.  f  64.*] 

2.  RAiutoADs  (i  458*)~OFXBATioir— Fna— 

LlABIUTY.  ;  ,         ,  • . 

Seu.  Laws  100^  p.  404,  making  every 
railroad  company  liable,  for  damages  by  fire  set 
by  operating  its  lines,  whether  negligpntly  or 
etherwise,  substantially  embodying  the  provi- 
sions of  Geo.  Laws  1877,  {  2237,  and  Sess. 
Laws  1SS7,  p.  368,  ioiposes  on.  a  railroad  com- 
pany an  absolute' liability  for  damages  by  fire 
set  out  in  the  operation  ef  its  road. 

[Ed.  Note.— For  other  cases,  see  Railroads, 
Cent  Dig.  i|  1657-1660,  1667;  Dec.  DigTl 
453.»]  , 

3.  InsUBANOK    a    606*)  — FlBK    iNSUBAItCX  — 

Patuent  or  Loss — Subboqation. 

Where  an  insurance  conipany  pays  a  loss 
caused  by  a  fire  set  by  a  railroad  company,  in 
the  operation  of  its  road,  and  under  the  stat- 
utes the  railroad  company  is  absolutely  liable 
for  loss  of  property  by  fire  set  in  the  operation 
of  its  road,  the  fnsntance  company  is  entitled 
under  tbe  doctrine  of  subrogation  to  the  rights 
of  the  owner,  and  it  may  recover  from  the  rail- 
road company  the  amount  paid  by  it  on  the 
policy;  the  statutory  liability  of  a  railroad 
company  being  based  on  the  theory  of  indem- 
nity or  security. 

[Ed.  Note.-^-For  other  eases,  see  Insurance, 
Cent.  Dig.  »  1604-lfill,  1614:-1516;  Deo.  Dig. 
I  608.*]      .1 
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4.  CoNSTiTDnorrAi.  Ii*w  (|  164^)  —  "In p*jb- 
iHo   Obliqatiow    (»   Cortbact"  —  Imsub- 

AKCC — StATUTKS. 

Laws  t903,  p.  404,  making  «yei7  raihroad 
oompany  liable  for  damages  by  fiie  set  ia  the 
opcTation  of  its  road,  but  providing  that  the 
liability  shall  innre  solely  In  favor  of  the. own- 
er or  mortgagee  of  the  proper^  destroyed,  and 
shall  ttot  pass  by  aaaigament  or  uijiiogatioA  to 
any  insurance  company  issuing  a  policy  there- 
on, is  invalid  as  impairing  the  ODligation  of 
contracts,  in  violation  of  U.  S.  Const  art  1, 
i  10,  and  Const.  Colo.  art.  2,  {  11,  when  ap- 
plied to  a  fire  policy  issued  before  its.  passage, 
and  stipulating  that  insurer  shall  be  subrogat- 
ed to  the  extent  of  payment  made  to  all  right 
of  recovery  by  insured  for  loss  resulting  from 
fire  cansed  by  the  act  of.  another. 

[£^  Note.— For  other,  cases,  see  Constitu- 
tional Law,  Cent.  Dig,  SI  426-^  442^144, 
447-455;  Dec.  Dig.  1 154.' 

For  other  definitions,  see  Words  and  Phrases, 
ToL  4,  pp.  3412-3417.1 

5.  Iir«0BANCK  (I  d06*)  —  SuBBOOATioir  oir 
Patment   or  Loss— SXATirrca  — Aftlioa- 

BIUTT. 

Sees.  Laviw  1903,  p.  404,  providing  that 
the  nability  imposed  on  every  lailroad  com- 
pany for  damages  by  fire  set  by  the  operation 
«f  its  road  shall  not  pass  by  assignment  or  sub- 
roeation  to  any  insurance  company  issuing  a 
policy  on  property  destroyed  by  fire,  is  not  ap- 
plicable to  a  policy  isBued  prior  to  the  passage 
of  the  act;  and  stipulating  for  subrogation;  oth- 
erwise, the  statute  will  take  away  a  right  ac- 
cruing under  a  prior  contract. 

rsd.  Note. — For  other  cases,  see  Insurance, 
Cent  Dig.  H  1604-1611,  1614-1516;  Dec.  Dig. 
I  606.*] 

9.  iNBimAllOK  (I  SOS*)  —  SXJBBOOATIOH  OR 
PATMERV  of  toss— CONTBACIB-^TAXUTBS— 
APPLICABILITT— "ACCBUED." 

Where  a  fire  policy,  stipulating  that  insur- 
er should  be  subrogated  to  the  extent  of  any 
Syment  to  all  right- of  cecoveiy  by  insured  for 
IS  resulting  from  fire  caused  by  the  act  of 
another,  was  issued  prior  to  Sess.  Laws  1903, 
p.  404,  providing  that  the  liability  imposed  on 
railro&d  companies  for  damages  by  fire  caused 
hj  the  operSition  of  their  roads  shall  not  pass 
by  assignment  or  subrogation  to  any  insurance 
company  issuing  a 'policy  on  the  property,  but 
not  affecting  any  right  which  has  ''accrued." 
tiie  mere  fact  that  a  fire  occurred  after  tl^e 
passage  of  the  i^ct  did  not  prevent  the  insurance 
company  payldg  a  loss  from  insisting  on  its 
right  to  be  subrogated  to  the  rights  of  the  own- 
er against  the  railroad  company,  causing  the 
fire;  the  right  accruing  by  virtue  of  the  con- 
tract, and  the  word  "accrued"  meaning  any 
right  that  has  arisen. 

[Ed.  Note. — For  other  cases,  see  Insurance, 
Cent.  Dig.  ii  1504-1611. 1614r-iei6;  Dec.  Dig. 

iooe.* 

For  other  definition*,'  »e/t  Words  an.d  Phrases, 
Tol.  1,  pp.  101-103.1 

T.  Statutes  (J  263*)— CdNSiBUcrnoit  —  Pbos- 

PEcnvB  Opebatior. 

A  statute  will  be  construed  prospectively 
•o  as  not  to  affect  the  legal  character  of  a  past 
transaction,  unless  the  intention  so  to  do  is 
unequivocally  expressed  in  the  act  though  there 
Is  no  constitutional  restriction,  nor  words  in 
tlie  statnte  ecpressly  excluding  its  application 
to  accrued  rights. 

[Ed.  Note.— For  other  cases,  see  Sliatutes, 
Cent  Dig.  ti  344.  349;  Dec  Dig.  |  263.*] 

White,  X,  dissenting. 

IJnBanc.    EJrror  to  District  tionrt,  City  and 

County  ot  Denver;   Booth  M.  Malone,  Judge. 

Action  by  the  British  America  Assurance 


Company  against  tbe  Colorado  ft  Southern 
Railway  Company.  There  was  a  Judgment 
of  dismisBal,  and  plalntiS  brings  error.  Re- 
versed and  remanded. 

S.  O.  WiUlama,  of  Denver,  for  ptalntUT  In 
error.  B.  B.  Whltted,  of  Denver,  fi>r  defend^ 
ant  In  error. 

GARBIOCBS,  J.'  Aetton  by  tbe  BritiMi 
America  Aasnranoe  Company  against  tbe 
Colorado  ft  Soutlwm  Railway  Company  to 
recover  the  amount  of  a  Are  lorsa  paid  by  tbe 
former  to  Alvln  MaoL  Tbe  first  cause  of 
action  states  that  Manl  was  the  owner  of 
certain  buildings  and  pwsonal  property  of 
tbe  value  of  $4310.40,  located  adjacent  to 
tbe  track  and  right  of  way  of  the  railway 
company ;  that  Septonber  7, 1902,  the  Insur- 
ance company  Insured  the  property  against 
loss  from  flre  for  three  years  In  the  sum  of 
(1,800;  tbat  March  2,  1904,  a  locomoUve  of 
tbe  railway  company  caused  and  set  out  a 
fire  wblcb  totally  destroyed  the  property; 
that  the  jwUcy  of  Insurance  contained  the 
foUowtag  dause:  "It  this  company  shall 
claim  that  tbe  flre  was  caused  by  the  act 
or  neglect  of  any  person  or  corporation,  pri- 
vate or  mtmlclpal,  tbls  company,  shall,  on 
payment  of  tbe  loss,  be  subrogated  to  tbe 
extent  of  said  payment  to  all  right  of  re- 
covery by  tbe  insured  for  tbe  loss  resulting 
therefrom,  and  said  right  shall  be  assigned 
to  this  company  on  receiving  said  payment" 
— that  tbe  Insurance  company  on  demand 
paid  Maul  $1,800  on  account  of  the  loss; 
tbat  Maul  assigned  to  It  all  bis  right  against 
the  railway  company  to  tbe  extent  and 
amount  of  tbe  Insurance  so  paid ;  that,  after 
the  insurance  company  bad  paid  the  loss,  the 
railway'  company,  with  full  knowledge  of 
tbat  fact,  settled  wltb  Maul  on  account  ot 
the  flre  for  tbe  amount  of  his  loss  In  excess 
of  the  Insurance  so  paid,  but  refuses  to  pay 
either  Maul  or  tbe  Insurance  company  any 
portion  of  tbe  $1,800.  Tbe  second  cause  ot 
action  is  Identical  with  tbe  first,  except  It 
Is  alleged  tbe  railway  company  negligently 
caused  and  set  out  the  fire  Defendant  de- 
murred to  tbe  complaint  upon  three  grounds: 
First,  that  tbe  assignment  and  subrogation 
sought  to  be  enforced  Is  prohibited  by  the  act 
of  1903;  second,  defect  In  parties  plaintiff, 
and  splitting  up  tbe  cause  of  action;  third, 
tbat  the  complaint  does  not  state  facts  suOIr 
clent  to  constitute  a  cause  of  action.  The 
demurrer  was  sustained,  and  Judgment  en- 
tered dismissing  tbe  action. 

In  1874  tbe  Legislature  passed  the  follow- 
ing act:  "^at  every  railroad  corporation 
operating  Its  ,llne  of  road  or  any  part  there- 
of within  this  state,  shall  be  liable  for  all 
damages  by  fire  that  Is  set  out  or  caused  by 
operating  any  such  Hue  of  road  or  any  part 
thereof,  and  such  damages  may  be  recovered 
by  tbe  party  damaged  by  the  proper  action  In 
any  court  of  competent  Jurisdiction;    pro- 
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VWe*,  the-  said  action  be'  brought  by  the 
imrty  lnjut«d  within  thre«  years  next  after 
the  said  damage  shall  hare  been  Inflicted  or 
caused."  General  Laws  18T7,  p.  740,  t  2237. 
In  1887  the  act  was  am^ided  to  read:  "Ev- 
ery railroad  corporation  operating  Its  line:  of 
road,  or  any  part  thereof,  shall,  be.  liable  if  or 
all  damages  by  fire,  that  Is  set  out  or  caused 
by.  operating  any  such  line  .of' Toad  or  any 
part  thereof,  ajod  suck  dAmages  may  be^  re- 
covered by  the  pairtT  damaged -by  the  proper 
action,  la  any. court  oft  competent  Jurisdic- 
tion; •  *  •  ,  Psrovldfid 'the  said  action  be 
tirofight  by  the  patty  tDJuned  within  three 
years  next  attet  it  accmes."  Session  Laws 
1887,  p.  368.  ..  . 
In  1&03  an.  act  was  passed  oitttled;  '  - 

"An  act  to  provide  a  liability  against  rall- 
'  '  ^oad  'companies)   for  damages  caused   by 
Are,  aiild  to  repeal  all  acts  and  l)art8  of 
acts  in  ConHlct  therewith.  ' 

'  "Section  1.  Every  railroad  company  "oper- 
ating its  line  of  road,  or  any  part  thereof, 
within  this  state  shall  .be  liable  for  all  dam- 
ages by*  fires  that  are  set  out  pr ,  c<t\ised  by 
operating  any  such  line  of  road^'  or  any  part, 
thereof,  in  this  state,  whethei'  negligently  or 
otherx^lse;  and  .such  damage  fnay  be  recov- 
ered by  the  party  damaged,  .by  the  proper 
action,  In  ikny  cotirt  of  competent  Jurisdic- 
tion: Provided,  the  said  action  be  brought 
by  the  t>arty  injured  within  two  years  next 
ensuing  iifter  it  accrues ;  and  provided  fur- 
ther, that  .th^  liability  herein  Imposed  shall 
Inure  solely  in  favor  oi?  the  owner  or  mort- 
gagee of  the  property  so  damaged  or  de- 
stroyed by  fire;, and  the  samie  sfta^I  i\ot  pass 
by  asslgnmeut  or  subrogation  to  any  insur- 
iance  company  .  that,  tias  written  '  a,  i)ollcy 
thereon:  '  Provided,  that  .Nothing,  ii)  ttfla.  act 
shall  be  held'  to  apply  to  or  In  any  manner 
affect  any  right  which  has  accrued  prior  to 
the  passage  hereof  or  any  cause  or  suit 
now  pending. 

"Sec.  2.  All;  acts  and  parts  of  'acts  In  ,con- 
flict  with  this  act  are  hereby  repealed." 

Session  Laws  J903,  p.  404J  ..    , 

[1]  2.  Maui's  loss  was  paid  in  full;  a  por- 
tion by  thfe  plaintiff,  the  balatace  by  the  de- 
fendant. He  has  no  further  right  or 'interest 
in  the  claim  against  the  rhllwa'y  company. 
When  it  settled  with  hlin,  It  narrowed  the 
transaction  down  to  the  right  of  the  insur- 
ance company  to  recover  against  it.  The 
statute  provides  that  suits  shall  be  brought 
in  the  name  of  the  real  party  In  interest, 
and  tile  phrtI6s  here  are  the  onl^  ones  now 
having  any  interest  in  the  transaction.  The 
railway  company  protected  itself  against 
more  than  one  suit  wben  it  i^ald  all  Maul's 
loss  except  the'  insurance.  This  is  not  a 
splitting  Up  Of  Maul's  right. agalpst  the  rail- 
way company,  because  there  is  but  one  itenp 
remaining  to  be  determined,  and  that  is' the 
right  of  the  insurance  company  to  reco'ver 
(rom  tbe  railway  company,  and  It  Is  there- 


fore lihixjsslbie  to  .8pMt  the  'cause  of  action. 
All  liability  of  the  railWay  company  to  Maul 
on  account  of  -tbe  fire  has  been  settled.  Liv- 
erpool Steam  'Co,  T.  Insurance  Oo.,  129  U. 
S.  397,  9  Sup.  Ct.  469,  S2  L.  Ed.  788;  St 
Louis  ]&¥,  Co.  V.  Insurance  Co.,  139  U,  S. 
235,  11  Sup.  Ct  654,  86  L;  Ed.  164;  Marine 
Insurance  C&  y.  St  Louis  Co.  (C.  C.)  41  Fed. 
64^;  NorwUli  Insurance  Society  v.  Standard 
bii  Co.,  59  Fed.  984,  8  O.  C.  A.  4S8;  Fair- 
grieve  v;  Marine  Co.,  94  Fed.  686,  37  C.  C. 
A.  190;  Swiarthout  v.  By.  Co.,  49  'Wis.  62!?, 
6  N.  W.'314:  Insurance  Cio.,v.  Railway  Co., 
73  N.  Y.  399,  29  Am.  Hep.  171 J  C,  B.  3c  Q. 
Ry.  Co/v.  Qerman  Iits.' Co.,  2  Kan.  APP-  395, 
42  Pac.  594;  Hustisfoi-d  Ins.  'Co.  v.  C,  M. 
&  St  P.  Ry.  Co.,  66  Wis.  58,  28  X.  "VV.  64; 
Hartford  Ins.  Co.  v.  Wabash  Ry.  Co.,  74  Mo. 
App.  106;  A.,  T.  &€.  F.  Co.  ▼.  Home  In*. 
Co.;  59  Kan.  432,  53  Pac.  469: 

[21  3.  The  statute  of  1903  provides  that 
every  railroad  company  shall  be  liable  for 
all  damage  by  fire  set  out  or  caused  by  the 
operation  of  its  road,  whether  ncqgligeni  or 
'6tber\ti3e.  The  ancient  coi&mon  law  held 
one  liable'  for  all  damages  by  fire  set  'out  or 
caused  by  him,  and  the  statute  Imposing:  ab- 
solute Habittty  for  such  damages  is  said  to 
be,decl«ratory  of  this  ancient  common  Jaw 
Qf  E^igland.  But  According  tn  modem  com- 
mon law  as  Interpreted  by  our  American 
courts,  In  the  absence  of  a  statute  Imposing 
absolute  liability,  negligence  is  the  gist  of 
the  action,  U.  t.  Ry.  Co.  v.  De  Busk,  12 
Colo.  299,  20  Pac.  752,  3  L.  R.  A.  850,  13  Am. 
St  Rep.  221.  The  Sesston  Laws  of  1874  and 
1887  provide  that  every,  tellway  company 
shall  .be  liable  for  all  d^pages  by  fire  set 
out  or  caused  by  the  operation  of  Its  road. 
The  corresponding  portion'  of  the  act  of  1903 
is  identical,  except  that  it  contains  the  ad- 
ditional clause,  "whether  negligent  or  other- 
wise." Our  statute  for  more  than  80  years 
has  continuously,  'Without  change.  Imposed 
upon  railroad  companies  absplute  liability 
for  all  damages  from  Are  set  out  in  the 
operation  of  their  roads,  -Whether  nisgligenoe 
entered  into  the  cause  or  not  and  the  only 
question  to  be  determined  in  cases  of  this 
character  was.  Did  the  railway  company  set 
out  or  cause  the  fire  in  the  operation  of  its 
road?  '  if  so,  the  aliswer  has  always  beep 
the  sami^,  namely,  that  U  was  liable.  Tlie 
liability  clause  in  the  act  of  1903  only  re- 
enacts  the  pre-e:dsting  liability.  The  rail- 
way company  since  the  first  statute  haa  al- 
ways been  liable,  wbetUer  the  fire  was  caus- 
ed by  negligence  or  not  and  the  additional 
phrasfe,  '"whether  negligent  or'  otherwise," 
does  not  change  the  status  of  the  railway 
company ••  in  relatioif  to'  the  owner  in  tbp 
least.  The  statutes  eliminate  all  adjectives 
and  differences,  as  to. the  origin  of  the  flre, 
and  exact  but  one  condition;  that  Is,  that 
the  tire  was  set  out  or  caused  by  the  opera- 
tion of  the  road.  In  this  respect  the  act  of 
1903  is  lio  different  froiu  tbe  former  acta. 
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If  tbe  fire  ortgioatedla  ^e  opera  U«n  of  tbe 
road.  It.  makes  ,ao  iill&tfffux,  bow  it  other- 
ir^»  occiirred,  the  company'  \9  liable. 
.  [3]  4.  ^hp  statute  Is.  Jot(9Dded  to  inroylde 
an  ludemalty  to  owjaers  against  lb8»  from 
Are  caused,  by  the  operatioi^  pf  ralIroa4a.  It 
waa  enacts .  to  settle  qpon  whom  the  loss 
sbould  fall,  «Qd, ,  beoa«v«e  of  the  pecuiUar 
manner  In  ^yblch  railway,  companies  use  this 
daitgeroiw  elem^t,.  it  .ca^ts  the.  r^ppasiblU: 
ty  of.iefiiploying  it  on  theip..  ^9  law  wben 
^Ida  .  insurance  x^^ptri^^t  wa^. .  writteo  ipadj^ 
ti^  Indenmity  of  the. frail w^y  coinpftnjt  prl- 
tOAxy,  vtnd  th^t  of  th^  lna\ir^ace  company 
secondary.  It)  otber  wo^r^,  .the  ^pwner  held 
two  sureties,  each  Indemnifying  him  against 
loss,  one.,  bas^d  oo.,a,:Vgta(ute;  the,  other 
(^ .  CDOti^act,  in  wblch  the.  sta^i^toiy  securi- 
ty wa«  primary  and.  the  indeotnlty  of 
tb«  Inanrance  company  secondary.  The  ownr 
er  could  resort  to  either  or  both.  If  the  In- 
BDiance  ..ooaawny  ,\k(^»  compelled  .to  pay  the 
Ipsa,  it  waa.eiM^tled  uudier  the- doctrine  of 
8abrogati(^l  to  tbe  primai^y  security  held  by 
tbe  owner,  and  qould  recover  from  the  raji- 
way  cpmpajoy-  any  iitsurai^oe  paid .  on  the 
loss. ,  It  is  admitted  tbl?  vas  the  law  as  to 
fires  negligently  .set  qut; ,  but  It  is  contended 
tbe  dootf  M>e  does  not  apidy  to  liability  based 
qa  tlte  atatpta.  We  fail  Uf  find  where  such  ^. 
distinction  is  recognized.  As  we  have  said, 
Uie  statutory  UabiUtgr  of  the  railway  com- 
Ikfmy.  is  b^ised  on  the  theory  Af  inidenmlty  or 
securi'^TT;  If  the  Insurance,  company  pa^ 
the  lo.a«,  it  Is '  entijtled  to .  whatever  ,prln)ary 
9e<9ifity  was  held  (iy,  the  owner,  and.  this  in- 
cludes' all  the  liability  of  the  railwaj;  comr 
pany  to  tbe  owner.:  Lumber  Co.  ir.  D.  &  It. 
G.  .By.  Co.,  17  Colo.  App.  277,  68  Pac.  670; 
2  Biddle  on  In8uran<^,  |  ^1281 ;  Harris  «n 
Subrogation,  §g  is,  006;  Sheldon  on  Subroga- 
Uon,  II  11,  230;  Hart  v.  Railway  Co.,  13 
Mete.  (Mass.)  100,  46  Am.  Dec.  719. 

[4]  6,  In ;  consideration,  for  tb^  instance, 
^yfaul ,  promised  to  assign,  to.  the.  Insurance 
company  his  right  against  the  railway  com: 
pany  to'  the  extent  ,of  an'y  Xo^  paid  by  it,  so 
ttutt  the  insarance.  company '  should,  .to  >  that 
amount,  be  subrogated  to  his  right  agalnist 
tlie  tallway  company.  He  assigned  to  the 
Inmtraiw^  .company  .in  accordance  with  the 
agreement,  his  claim  to  the  extent  of  $1300, 
and  this  suit  depends  on  that  assignment, 
tiie  legality  oi;  wfiieh  turtis  on  the  Contractu- 
al right;  for  assignment  and  Bubrogation. 
Tlie  act  of  1903,  paftsed  after  the  contract 
was  made,  and' IbeTore  the  fire,  cofatalns  a 
clause  which  pr^yldes  that  the  liability  of 
tte  railway  .oompany.  shall .  taiur«  solely  in 
favor  of  the  owner  of  the  property,  and  sfhall 
not  pass  by  assi^ment  or  subrbgditlon  to 
any  insurance  company  having  written  a 
policy  thereon.  This  statilte  lUrtherprpTides 
tbat  notWng  therein  shall  be  held  to  apply 
to,  or  in  any  manner  affect,  any  right  wbl(3i 
shaU  accrue  prior  to  the  passage  of  the  act. 
"file  question  under  consideration  is,  treating 
tlie  antiTspi>rogatlBK  act  ot  1903  as  constltar 


tional.bvt  fiot.sodecidteg,  Is  this  poatraetof 
insurance  eliminated  from  the  operation  of 
tbe  statute?  After  careful  study  and  investt- 
gatjon,  wc  have  reached  the  conclusion  tbaf 
it  is,  and  for  four  reasons:  First,  it  impairs 
the  ohllcation  of.  the  contract  by  taking 
away  and  destroying  security  held  by  tbe 
insurance  company  under  tbe  contract  for 
assignment  and.  subrogation;  second.  It  Is 
retjrospective  in  its  operation ;;  third,  the 
right  arose  or  accrued  at  th^  time  the  con- 
tira^  of  insurance  was  n»a$ke,.  and  it  is  ex- 
pressly exempt  from  the  operation  of .  the 
8t^t'tte;....fpiwtb,:  without  the  Dexeupiting 
o}a<}se,.  an4  with  no  coostitntioaal  inhlbttioa, 
the  statute,  peyprtheless,  vrill.be  construed 
prospect^Qly  and.  net  jretEOflpectlTelit,  unless 
tl>e  0(»>trary.int«nt  Qleody.  appears^  1 

..,  6.iArticla  1,  f  lQ,.«a&  1,  of  tb^.feaenU 
CopstltulJoa  .  proTiies:  "^o  <  state  shaQ 
•  •  •/  .pass  any  »  ,^  ,  "i  law  impairing 
the  obligation  of  contraotE.!' '  Artlele  2,.i|  11, 
of  the  ateteCoBStitotion.providesc  "Ko  law 
Impairing  the  obligation  of  contDacts;  ol-  t!0- 
troepective  la  its  operation,  *  :•  '  *  '■bttaH 
be  paasedfby.  the  G^eral  AssemUy."  Whea 
tbe 'Insurance  Company  conti^acted  to-lattDrft 
his.iiroperty/  Maliragreed<  as  a  part' of  the 
coarideration  entering  into  the  contrttict, '  in 
thee^eait  It  paid  a  less  frtna  fire  eabsed  by 
the  operattbB  of  a  railroad,  that  he  would 
to  the  mttent  Of  (fte  los8^«(»  assign  bis  right 
MgaJlnst  the'rUlway  comply  to  the  Insur- 
ance compaiij>^'  This  promise,  like  the  pi«^ 
minm,'  ws^s^a'  valuable  consideration  enter- 
ttg' into  the' ctontract  Th^  agreement  is  an 
expffess  eontrtct  based  in  part  upon  Matil's 
promise  t*  'teake  the  assignment'  That  was 
one  of  the  conditions  upon  which  the  polled 
was  Issued'.  There  is'  a  direct  conflict  be- 
tween -the  contriiet,  which  proVldeB  that 
Maul's  rigbt  against  the  falhray  company 
shart  pass  by  assigiiment  to  thfe  Ihstirance 
company,  and  ttie  statute,  which '  provides 
tiiat  it  •shall  not.'  'Th^  ptinJose  pf  tbe  act  is 
iJOt  to  change  the  liability  of 'the  railway 
coiblJany  td  Maul;  but,  to  destroy  the  right 
of  the  owner'  to  assign  to  the  Insurance  com- 
pany any  iWblllty  of  tl^  railway  company. 
The  liability  of  th?  railway  company  to 
Maul  depends  on  the  law' at  the  time,  of  the 
fire,  but  the  Hgh^  to  recover  on  {in  assign- 
ment of  that  liability  "depends  on  the  If^w  as 
It  existed  when  the  contract  for  ihe  asslgn- 
mient  pf  the  right  Was  inade..  The  asslgrir 
ment  was  fcontrab'ted  fori  and  tlie  contractual 
right  for  tile  assignment  ^rose  between  tbe 
parties,  6r  accrued,  at  the  time'  the  agree: 
ment  was  entered  Into.  ''When  the  insurance 
waa  paid,  and' the  assignment  taken,  it  was 
the'  exercise  of  a  right  reaching  back  to  the 
date  of  the  contract;  that  is,  the  right  ex- 
isted from  the  time  of  the  execution  of  the 
contract,  but  tbe  assignment  .was  not  .^de 
until  .the  logs  was  paid,  .  There  was.  a  vest^ 
right,'  from  the  date  of  the  contract^  to  have 
aometlilng  upon  tbe  liappoilBg  of  a  coatln* 
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genc7>  >i>d  anj  statnto  destroyiiiK  tbat  right 
Impairs  the  obligation  of  the  Contract.  The 
contractual  liability  of  the  Insurance  com- 
pany was  to  Ic-^emnlfy  Maul  against  loss 
from  flre,  and  Maul's  contract  for  assignment 
was  security  for  the  indemnity.  To  destroy 
the  security  upon  which  reliance  was  plac- 
ed, and  which  entered  into  the  consideration 
for  the  policy  of  Insurance,  would  Impair  the 
obligation  of  the  contract.  Robinson  r.  Ma- 
gee,  9  CaL  81,  70  Am.  Dec.  638;  Atlantic 
Trust  Co.  V.  The  VigUanda,  73  Fed.  452,  19 
<X  a  A.  628. 

[i]  7.  In  Denver,  South  Park  Hallway  Co. 
T.  Woodward,  4  Colo.  167,  and  later  in  Per- 
ry T.  Dearer,  27  Colo.  95,  69  Pae.  747,  tUs 
court,  In  speaking  of  retrospective  legisla- 
tion, said:  "Svery  statute  which. takes  away 
or  Impairs:  vested  rights  acquired  under  tec- 
Isting  laws,  or  creates  a '  new  obligation,  Im- 
poses a  new  duty,  Or  attaches  a  new  liabili- 
ty, in  respect  to  transactions  or  considera- 
tions already  past,  must  be  deemed  retro- 
spective. If  we  apply  the  anti-subrogatlng 
act  to  this  policy  of  insurance,  we  take  away 
a  right .  which  accrued  under  a  contract 
against  which  there  was  no  law  at  the  time 
when  the  contract  was  mada  It  would  also 
creat«  «  different  obligation  than  that  upon 
which  the  Insurance  was  written,  and  attach 
a  new  and  different  Uabllitj  to  tito  transac- 
:!lon.  If  the  stetate  is  permitted  to  defeat 
Jie  right  of  assignment,  it  destroys  the  right 
to  enforce  the  agreement  made  by  the  parr 
ties,  and  to  that  extent  changes  .^e  obliga- 
tion of  the  contract;  therefore^  the  act  Is 
not  applicable,  and  the  contract  of  insurance 
Is  excluded  from  its  operation  on  account  of 
the  constitutional  inhibition." 

[I]  8.  The  Legislature  expressly  excluded 
from  the  operation  of  the  statute  past  trans- 
actions of  this  character  by  declaring  that 
nothing  in  the  act  should  be  held  to  apply  to, 
or  in  any  manner  affect,  any  right  which 
had  accrued  prior  to  the  passage  of  the  act. 
It  is  claimed,  however,  that  no  right  accrued 
under  the  contract  for  assignment  before  the 
passage  of  the  act,  because  there  had  been 
no  flre,  no  loss  paid,  no  assignment,  and  con- 
sequently no  vested  right  accrued  prior  to 
the  passage  of  the  act  With  this  we  do 
not  agree.  The  insurance  company  possessed 
the  right  to  demand  an  assignment  whenever 
a  certain  contingency,  which  might  happen, 
did  actually  occur.  It  was  the  making  oi 
the  contract  which  conferred  that  right  to  de- 
mand the  assignment  when  the  contingency 
ai'ose.  The  right  accrued  by  virtue  of  a 
contract  promising  to  make  an  assignment  at 
some  future  time  Upon  the  happening  of  the 
contingency.  The  word  "accrued"  Is  em- 
ployed in  different  ways.  It  was  evidently 
the  jntent  of  the  Legislature  to  use  it  here 
In  its  ordinary  sense,  which  would  mean 
any  tight  that  bad  arisen;  that  is,  was  in 
existence  before  the  passage  of 'the  act  \In 


Barnes  v.  Allen,  1<  Brown's  Chancery  Re- 
ports, 168,  it  is  said:  "Contingent  or  execu- 
tory Interests  may  be  as  completely  v<ested 
as  if  they  were  in  posiiesEiIon.''  The  statute 
itself  bars  the  operation  of  the  act  upon  any 
accrued  right  existing  under  the  contract 
of  insurance  at  the  time  the  act  was  passed. 
The  contractual  ri^M  for  assignment  was  co- 
extensive with  the  contract  of  insurance, 
and  the  right  accrued  when  the  policy  was 
written.  A  lawful  contract  based  on  a  val- 
uable consideration  for  the  delivery  of  a 
thing  in  the  future^  upon  the  happening  of 
an  event  which  may  Occur,  is  an  accrued 
right  within  the  otdliary  and  ebnunon  mean- 
ing of  the  word.  ' 

[7]  9.  Witiiout  any  constttntlonal  nstrio- 
tloh,  and  in  Ae  absence  of  any  statute  ekv 
pressly  excluding  Its  application  to  accrued 
rights,  the  act  should  be  construed  pro- 
spectively, so  as  not  to  affect  the  legal  char- 
acter of  past  transactions,  unless  the  Inten- 
tion so  to  do  is  unequivocally  expressed  by 
the  Legislature.  Ehidlich  on  Interpretation 
of  Statutes,  |{  '271,  272;  278 ;  McMaster  ▼. 
State  of  New  York,  103  N;  T.  664,  9  N.  B. 
313;  Bridgewater,  Bank  y.  Oopeland;  7  Al- 
len (Mass.)  140;  Davidson  v.  Qaston,  16 
Minn.  238  (Oil.  202);  Aurora  Turnpike  Co.'  v. 
Bolthoute,  7  Ind.  60;  Plumb  r.  Sawyer,  21 
conn.  861. 

Ommsel  have  given  much  time  to  arguing 
*^.:  question  of  the  constitutionality  of  fha 
antl-subrogatlng  clause;  but  a  decision  of 
that  matter  is  unnecessary  to  the  determina- 
tion of  this  case,  and  we  express  no  opinion 
upon  it 

Reversed  and  remandeft. 

CAMPBBLL,  C.  i^  not  participating. 
white;  J.,  41s8ents.     See  125  Pac.  1135. 

flit  odo.  vny 
KiVANAGH  et  al  T.  HAMir/TOW. 
(Supreme  Court  of  Colorado.    June  3,  1012.) 

1.   JODOMENT  (|l  489,  485*)— COLLATERAI.  AT- 
TACK—"VOID^'  AWD  "Voidable." 

The  words  "void"  and  "voidable,"  as  ap- 
plied te  Judgments,  do  pot  denote  different  de- 
greea  of  faultiness,  but  are  a  classification 
based  upon  the  source  from  which  the  evidence 
comes  to  show  the  fault,  and  generally  de- 
pendent on  the  method  of  attack;  the  judg- 
ment being  void  and  subject  to  collateral  at- 
tack U  the  record  proper  discloses  that  the 
court  was  without  Jurisdletion,  bat  merely 
voidable  and  subject  only  to  direct  attack 
where  the  record  shows  Jurisdictional  facta 
which  are  untrue,  but  does  not  show  want  of 
Jurisdiction. 

tEd.  Note.— For  other  eases,  see  Judgment, 
Cent  Dig.  H  924,  926,  919;  Dee.  Dig.  H  480, 
485.* 

For  other  definitions,  see  Words  and  Phrases, 
VOL  8,  pp.  7332-7342;  vol.  8,  p.  7830.] 

1  JnOOMERT      (I      618*)  —  DlBKCT     ATTACK  — 

What  CoRslriTUTKS. 

Direct  attack  on  the  Judgment  of  a  «onirt 
of  record  as  distinguiBhed  from  collateral  at- 
tack may  be  by  motion,  by  answer  and  cross- 
complaint,  by  an  equitable  action  to  caqcel  or 
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ojoln  It!  •BloreemcBt,  hf  wilt  of  error,  or 
poMibly  by  a  bill  of  reTicw. 

nOd.  Note.— Tor  othor  met,  ■««  Jadcmtnt 
Gait.  Dig.  fl  961. 963;  Dm.  Die.  I  618.*] 

t.  JUDOIRHT  (I  618*)— COIXARBiX.  ATTAOX— 

What  OoxariTDm. 

An  attack  in  a  diatrict  court  proceedins 
to  partition  land,  upon  a  Judsment  of  the  coun- 
tr  court  in  a  probate  matter  afFectlng  the 
■ama  land,  waa  a  collateral  attack. 

[Sd.  Note.— Tor  other  casea,  aee  Jodnnent, 
Cent.  Dig.  il  961,  962;   Dec  Dig.  i  6ia*] 

i.  JtTDeiaitT  (I  489*)— CoixaniAi,  Attaok. 
I»  a  collateral  attack  oa  a  domestic  Judgr 
■MBt  of  a  court  of  record,  an  inapectioit  of  the 
judgment  roll  moat  affirmatiTelr  show  want  of 
jarlsdictioB. 

[Ed.  Note.— For  other  caaes,  see  Judgment, 
Cent.  Dig.  M  924,  926;   Dec.  Dig.  |  488.*] 

&  JODOVKIfT    (I  475*)— COIXAHRALArTAOK— 

Co0MTr  CouBTs— noifATS  MATrafRS. 

The  countr  court  in  the  settlement, of  es- 
tates is  a  court  of  record  and  «ff  general  juris- 
diction,  and  its  judgments  are  not  open  to  col- 
lateral atuek. 

[Bd.  Note.— For  other  eases,  see  Jodgment, 
Cent.  IMg.  I  910;   Dee.  Dig.  I  476.*] 

e.  JtrdoVrirr  {J%  49S,'  499*)— GoiiAnaux,  At- 
tack—PKUtmipno  Ha'  or  jTrtisDtcnoR. 
On  collateral  attack,  the  jurisdiction  of  a 
court  of  record  must  be  determined  by  its  own 
record,  and  jurisdiction  will  be  presumed,  un- 
less it  therein  affirmatiTely  appears  that  the 
court  was  without  Jurisdiction.     ' 

(E^  Note.— For  other  cases,  see  Judgment, 
Cent.  Dig.  i|  M9Vi,  933,  934;  Dec.  Dig.  U 
495,  490.*] 

7.  JUDSMXin  (I  490*)— COI,I.ATKBAI.  AITAOK— 

JuBisoicnoir. 

In  a  coHatersl  attack  upon  a  Judgment, 
tte  mere  absence  from  the  record  of  the  sam- 
mons  and  return,  conpled  with  the  absence  of 
any  recital  of  serrice  in  the  Judgment,  does 
not  make  it  afBrmatlTely  appear  that  the 
court  was  without  jurisdiction. 

[Kd.  Note.— For  other  cases,  see  Judgment, 
Cent.  Dig.  H  926-928;    Dec  Dig.  I  490.*] 

8.  JUDQlfBWT  fl  407*) — COU.ATEKAI,  AITACK:— 
JUBISDIOneiT— iMPKAOBmNT    BT    RXCOBD. 

Wh^re  a  Judgment  recites  generally  due 
service  of  process  without  giving  the  mode, 
sod  the  return  of  the  officer  shows  the  mode 
of  service  which  Is  bad,  the  record  stultifies 
Itself,  and  the  return  wiU  impeach  the  general 
recitals  in  the  judgment 

UM.  Note.— For  other  cases,  see  Judgment, 
Cent.  Dig.  11  037,  938.:   Dec  Dig.  {  407.*) 

•.  JcDGinNT  (I  497*) — dunrcuNCT  or  ttso- 

OBD  TO  Show  JoBiSDicnoN. 

Where  the  Judgment  recites  doe  and  legal 
■orriee,  the  record  proper,  without  other  eri- 
dence,  affirmatively  shows  jurisdiction,,  and 
the  judgment  is  not  open  to  collateral  attack, 
thoueb  the  summons  and  return  cannot  be 
found. 

[Bd.  Note.— For  other  eases,  see  Jodgment, 
Cent  Dig.  il  987,  038:  Dec  Dig.  |  497.*] 

10,  jDDOMxm    (I    407*)— COIlATKBAL    ATTACK 

— ^umciBHOT  or  Bvidxhcb. 

A  certified  copy  of  ,%  summons  and  return 
was  insufficient  to  impeach  recitals'  of  serv- 
ice In  a  judgment  upon  which  a  collateral  at- 
tad  was  made,  where  the  evidence  did  not 
•how  beyond  a  reasonahlo.  doHbt,tltiit  the  cer- 
tified copy  was  corjrect. 

[Ed.  Npte<— ICor  other  ..cases,  see.  Judgment 
Cent  Dig.  trft37,  «38;   6ec  Pig.  I  497^] 


11.  JtrDOMCirr  (|  407*)— Coxxatekai,  Attack 

— iMFXACHlfBNT   BT  BCCOBD. 

The  omissiOB  of  the  letter  *%"  msklng  B 
name  read  "Qeorge,"  instesd  of  "Oeorgie,''^  in 
the  officer's  return  of  a  summons,  did  not  stul- 
tify the  recital  of  due  and  legal  service  in 
the  Jodcment  vpoB  which  •<  collateral  attaA 
was  Btaac 

[Ed.  Note, — For  other  cases,  see  Judgments 
Cent  Dig.  U  037,  838;  Dec  Dig.  i  497.*] 

12.  PBocBsa    (i  149*)— Atfacx— SumoxKHOx 
or  BvtDiNcx. 

Oral  evidence  is  admissible  to  impeach  the 
record  in  a  direct  attack  on  a  judgment  for 
want  of  service,  if  no  one  is  affected  except 
the  parties  in  the  case  in  which  the  return 
is  made,  but  public  policy  requires  that  the 
record  shall  not  be  overthrown  except  upon 
clear  and  convincing  •vi4enee  Impeaching  the 
officer's  return. 

[Ed.  Note.— For  other  caaes,  see  Process, 
Cent  Dig.  !i  202-206;    Dec  Dig.  |  149.*] 

18.  Jcdovint  (I  400*)— Attack- SumciKir- 

OT   or   BVIDBNOX. 

Where  a  judgment  upon  iHilch  the  plain-    ' 
tiff  in  partition  proceedings  made  a  collateral 
attack  waa  rendered  fifteen  years  before  and 
when  she  was  only  six  years  of  age,  her  tesd- 
moBj  that  she  was  not  persoaally  served  with 
summons  was  insufficient  to  impeach  the  record    i 
showing  proper  service;    testimony  being  Judged    , 
and  weigl>ed  rather  t^  its  effect  than  by*  what 
the  witness  actually  aays,  and  it  being  sppar- 
ent  that  such  testUBonr  went  merely   to  the 
question  of  her  remembrance. 

[Ed.  Note.— For  other  cases,  see  Judgment 
Cent  Dig.  I  040;   Dec  Dig.  f  490.*] 

14.  JCDQiaira   (I  601*)— COLtATKBAI.  ATTACK 

— Ebbobs. 

Where  the  eoun^  coart  acquires  jnrlsfic- 
tloB  over  the  person  and  subject-matter  in  • 
probata  matter  affecting  land,  the  district 
court  has  no  anthoriljr  In  a  subsequent  col- 
lateral proceeding  for  partition  of  the  same 
land  to  review  such  jadgnent  for  mere  errors 
and  irregularities,  though  some  of  them  wen  , 
serious  enough  to  have  reversed  the  case  oa 
review. 

„[Ed.  Note.— For  other  cases,  see  Judgment; 
Cent  Dig.  {  Oil:  Dec  Dig.  f  601.*] 

Appeal  from  District  Court,  City  and 
Cotinty  of  Denver;  George  W.  Allen,  Jadse. 

Action  by  Georgia  B.  Hamilton  against 
Ella  T.  Kavanagh  and  others.  From  Jadf- 
ment  for  plaintur,  defendants  appeal.  Be- 
versed. 

Branch  H.  Ofles,  Edward  O.  Stlmson, 
Lawrence  Lewis,  and  William  B.  Tebbetts,  all 
of  Denver,  and  Charles  B.  Ward,  of  Boulder, 
for  appellanU.  E.  P.  Costlgan,  Ward  &  Ward, 
and  Hugh  McLean,  all  of  Denver,  Xor  appelleeu 

GABRI0UB8,  J.  L  October  «,  1891,  Rob- 
ert J.  Hamilton  died  intestate,  owning  Doo- 
ver  property  on  Qlenarm  street  He  left  as 
his  soile  heirs  hit  widow,  Hannah  Hamilton, 
two  sons,  George  A.  and  Franklin  B.  Hamil- 
ton, and  two  danghtera,  Jessie  F.  and  Geor- 
gie  B.  Hamilton.  The  latter  was  plaintiff 
below  and  la  appellee  here.  Her  name  waa 
"Georgie,"  bnt  In  this  suit,  begnn  March  17, 
1906,  It  Is  spelled  "Georgia."  She  was  bora 
March  28,  1886,  and  when  her  father  died  . 
"was  6H  years  old.  Mr.  Hamilton's  eataM  , 
was    insolvent      The    family    Uve4    In   ihe, 
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Glenann.  street,  pioperty,  .^n  wUcb  was  an. 
Incumbrance  of  $10,000,  b^r^  interest  at 
the  rate  of  l.pee  cent>  per  aiuium,  and  due 
October  22, 1893.  The  widow  was  appointed 
administratrix,  and  January  4,  1892,  filed  a 
petition  In  tbecpontr  court,  oamlnc  plain- 
tiff as  one  of  the  defendants,  and  asking  to 
sell  or  incnmber  the  premises  to  pay  debts. 
The  petitlob  alleged  that  decedent  left  no 
personal  estate  of 'any  kind  or  value,  tbat 
there  was  a  la^e'^debtedness  on  which  the 
Interest  was  past  due,  and  that  the  taxes 
were  unpaid.  Petltloiier  asked  to  be  author- 
ized to  either  negotiate  at  loan,  or  to  sell 
the  real  estate.  On  this  petition  a  snm- 
moBS  was  iBsaed,  and  January  6,  1892,  re- 
turned served.  March  8,  1892,  W.  T.  Bogers 
was  4Pt><^uteh  guardian,  ad'  litem  for  the 
minor  heirs,  and  March  .14,  1892,  answered 
the  petition.  May  23,  1892,  after  bearing 
the  petition,  the  coort  entered  a  decretal 
order,  finding  due  and  tegai  service  of  pro- 
ce$8  bad  been  made  upon  all  the  defendants 
in,  the  manner  prescribed  by  law,  and  an- 
thorixing  the  administratrix  to  borrow  $15,- 
000  at  7  per  cent,  interest,  and  to  secure  the 
Xwyment  of  the  same.  by.  executing  a  trust 
deed  on  the  property.  June  28,  1892,  this 
order  was  amende  or  modified  by  making 
the^  rate  of  interest  7%  per  tent.  She  bor- 
rowed the  $15,000  from  J.  S.  Brown  &  Bro., 
and  Secured'  its  payment  by  a  deed  of  trust 
on  tlie  property.  July  11,  16^,  the  loan 
was  approved  by  the  court.  October'' 2T, 
1894,  taxes  and  interest  being  in  default,  the 
premises  were  advertised,  and  November  .28, 
1894,  sold  under  the  trust  deed  to  J.  Sidney 
ana  Junius-  F.  Brown,  who  received  a  trus- 
ters' deed.  The  subsequent  deeds  of  convey- 
anoe.  are  a§  follows:  J.  Sidney  and  Junius 
F.  Brown  to  Thomas  Harrison;  '■  Tb6mas 
Harrison  to  Cbarlefi  A..Brinley;  .Ohatdes  A. 
Brlnley  to  Viqla  F.  Hallo,weU;  Viola  F.  .Hal- 
lowell  to.  Ella.  T.  Kavanagb.; , :  and '  E}lla  QC. 
Kavauagh  tp  the  Boanoke  InyestmeBt  .Gom- 
VB-W.t  and.,B^ce  tbe 'foreclpeure  they  have 
been  in  possession  of  the  property,  paid  the 
taxes,  and.  collected  all  .the  incpme.  For  .over 
14  years  the  original  summons  issued  on  the 
petition  to  WU  or  Incumber  remained  in  the 
flies  of  the  county  court.  In  February,  1906, 
it  was  examined  by  defendant's  counsel,  and 
notes  taken  of  the  return.  In  March,  before 
the  institution  of  the  partition  suit,  it  was 
examined  by  plaintifTs  counsel,  who  ordered 
certified  copies  of  both  the  petition  to  sell 
and  the  summons,  .which  were  furnished  by 
th^' clerk  of  the  court.  Wlien  tbe  complaint 
wa's  filed  on  the  17tb,  alleging  no  personal 
service  on  the'  pTfiilntlfl[,  defendants'  counsel 
again  exam'Ined  tbe  files,  but  the  sunjmons 
coiiii^' vo,'  ^JB  found.  Thereaifter  counsel  for 
both  parties  met  while  at  the  courthouse  in- 
qu(rlu^  'about  the  lost  summons,  and  while 
th«e',.they  compared  tbe'  certified  copy  oif 
the  .peti^fou'wlth  the  original  on  file,  and 
found  'that  plaintifTs  name  was  spelled 
"deotgia".  iB>:ttie-  •aigiBal.petitioii«'.bat  ttiat 


in  the  certifled  copjjlt  vas  spelled, "^torge," 
exactly  as  in  the  certified  copy,  of  the  re- 
turn. The  person  who  made  ^e  cppiee-,  wben 
tier  attention  was  called .  by  thiid>  uiBtterr  said ' 
that,  if  sbe  had-  H>ade  suel^  a-,  ntis^ake  In  the  - 
petition,  she  was  not  sure  .that  the  copy  «f 
the  rtetnm  wa's  corVect  ' 

At  the  trial  in  the  district  (!diirt,.the  orig- 
inal summons  could  not  .l>e  preiduced  or  ac- 
Cctanted  'for,  and,  to  prove  that  an  inspection 
of  the  Jodginent  roll  woiild  show  tlie  judg- 
ment voM,  1  the  court  I  admitted  in  evidence 
the  certifled  eopyof^'ttae'SHmmohs  and- re- 
turn, in  tbis  certified  copy,  of  th^  sberilCB 
return  plaintiff's  name  is  spelled  "George  B. 
Hamilton.".  ..Tbepe  ,is.,n«' ,"1"  between  tbe 
aecond  "g"  4nd  the  ilettes  Ve"*  'The  .certifled  - 
copies, of.' the. •umjapi9q8  and  petition  wore, 
made  by  the  samA/oeowt,  and  the  <derk 
signed  tbe  certificate  withoat  any  pwaonal 
knowl6^e  as  .t^  wtetber  flr  not  they  wwe 
correct.  i^acH  counsel  testified  as  to  bow 
the.  nau«,[^.  \b^  original,  appeared  to  bioa 
when  he  ekxiiblbed  it..  .Gonnael  tor  defend- 
ants's«td<  itv,ki»:9Pirii9«>  ^Ji^.njun^  was  a^^e^l■  ■ 
ed  "George  B.  HaiuiltDn,f  and  lie- ao  entered 
it  on  notes  made  at  tb^  tttee;  that  there  was 
a  blot  between  the  setond  "g"  and  final  "e." 
Counsel  .for' plaintiff  beatified  that  in  liia 
opinion  tbe  name  wae  spelled  "George  B. 
Hamiltoh"' on'-tbe  original  rettm;  tbat  It 
appeared  a's  It  the  person  ta  writing  the  sec- 
oind  "g"  bad  stopped,  ,a8  if  with  indecision, 
before  nirfkhifAn'otber' letter,  giving  an  In-- 
dentatipn  i.:^b«tw«ea  the.  "g"  and  "e";  but 
wliteh  was  kot  dotted. 

'  2.  piAltttifT  says  this  stdt  is  to  recover  her 
interest  la  the  land,  and  to  partltloh  tl»e 
premises.  She  alleges  she  is  the  owner  of  an 
undivided -.  oQ&eigbth  .of  the  property,  to 
Vhicb '  iMei^st  defendauttt '  barvs'  no'  title; 
dtiat'  t)^  Fonuty,  oourt  pnoc^^ding  as  to  ber 
is  void;  Mfcaiiseithe  coast  bad  ao  Jnrladie- 
tiftti  over  'hfej'  pcrsoJl,  To*' th*  reaBon  that 
.she  was.  not  personally  served  with  snm- ' 
m<His,  and  tbat  the  recUal.  in  tlte  decree  as 
to  service  is  untme;  also,  that 'the  Jodgment 
iB  void  because  tbe  court  had  no  jtirttdiction 
over  tbe  subJ^ct-mVt'ter,  .She  daims  that, 
the  judgment  is  void  because  the  record 
proper  stultified  itself  by  shio wing  tbat  she' 
was.  jaot  seiived  with  summo'i)|8 ; ;  or,  U  tbe 
Judgment  is  not  void  oa  this' aocoant,  that- 
it  Is  voidable  because  she  was  not  aerred, 
which  fact,  she  aHeges,  is  established  by  tbe 
evidence.  Plaintiff  further  says  that  tbe 
name.  <'George  B<  Hamilton,"  as  found  in 
the  certifled  'copy  at'  the  sheriff's,  return,  is 
not  bers.  heB«e  -  .tbe  xepovd  etiows  she  was  ^ 
not  served,  notwlthstaadlhg  tt»<  coort  found 
and  recibM  In  its  ^dgineilt  that  she  was. 
She  invokes  the  rule' of  .'law,  that  where  a 
Judgment  recites,  generally,  due  servloe  of 
summon^,  %4thbttC  gtvlB|;  tW  spedfle  mode 
,df  service,  and  tbe  officer's  return  shows 
the'ifaoie  of  service,' 'wlilcfa .is. bad,  that  tbe, 
record  stultifies  itself,  and  the-apecific  re- 
oifials  aii^tM.  xetonr  «ttl  «0BtnA  *M»  gencMl ' 
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recitals  fn  tUe  lu^gwent  'She  prays  for  a 
partition  or  allotmeijit  of  itbe .  iiremises,  or 
that  they  be  sold,  the  proceeds  dlvidqd,  and 
an  accounting  'bad  of  the  rents  and  profits. 

3.  The  district  co'urt  found  that  plaintiff 
was  not  served  with  sumnion^  in  the  county 
court  proceeding,  aijd  that  the  coiipty  fourt 
decree,  as  to  her,  jwas  Told  for  want  of  serr- 
Ice;  but  did  4ot  say  whether  the  finding 
was  twse^  on  an  inspection  of  tl^e  Judgment 
foil  or  oil  oral  erldence  Impeaching  it  It 
found  plaintiff  owned  an  undivided  qneneighth 
of  the  property;  that  the  JRoanol^e  Invest- 
ment Company  owne^.. the  balance,  and  or- 
dered the  prenii^  to  be  partitloqed.  If  prac- 
ticable, hy.  cpmmlss'ipnerfi  to  be  appointed  by 
the  court    The  case  I9.  bere  ojii  at^peaJL 

m  4.  The  words;  "void"  and  "ToIdaWe''  do 
not  denote  different  degrees  qt  faultiqess.in 
Judgments,  but  are  a.claj^slfic^ajtlop  ha^ed,  on 
the  evidence.  If  .a^a  Inspection  ^f  the  record 
proper  furnishes  thp  f a cfs  showing  th^t  the 
court  acted  witho.ut ,  jurisdiction,  the  in^- 
ment  Is.  void,,  ^d  .may  be  collaterally  at- 
tacked. If,  on.  theipt^er  hand,  the  reoord 
.doee  not  stiow  this  'jar^sdlctlpnaj  Infirmity, 
•or  does  not  funiisi^.th^  evidence  of  nullity, 
or  If  it  shows  or  ?:efltef)  jurisdictional  facts 
which  are  nntrne,  the  ipdgmept  is  voldahle. 
The  attack' upon  .it,  however,  in  such,  a  gase, 
jgnuBt  be  dlre<;t,  for  the.,/pun>oee  of  estobliah- 
ing  by  other  evidence  :tli9  nntrutbfulnees  ,ef 
the  record.  When  this  Is,, done,  it.Js  «»  veld 
as  any  judgment  wbleb  the  teoord  shews 
was  J^ndered  wltbont  juriBdi£tioa.'r  The 
. clnaaJlflcation  generally' depends' on; theiaett- 
06  of  attack,  which;  Is  detengalned  I9  the 
source  from  which  the  evidence'  comes.  If 
.the  Judgment  la  roldv  the  source  of'the  evi- 
denoe-  to  prove  M  is  Una  Jodgment  roll,  aad 
'the  attack  may  be  'eollatei^al ;  whereas.  If  It 
.Is  .  voidable,  the  ei>)den<^  to  prove  if  voild 
must  come  from  some  source-  other  thva  the 
-Judgment  rbll,  and  the  attack  must  be  direct 
and  camiot  lie  eoIUteral.  A  void  jodginent 
mitst  show  from 'an  'Ini9{)ectfbi1[' of  Its  own 
record  that  it  is  void;  ^UHe  a  Voidable  judg- 
ment shdws  from  ItS'  record  that  It '  Is  good, 
and  It  will  rerialn '  good  until' proven  void, 
In  a  anil  brought  for  thiat  por^se.  Plaffl- 
tUt  contendA'thaf 'l^e  county  court  judgiifetit 
is  void  and  ■  was  Subject  to  'collateral  at- 
tack; or,'  if  ahe  Is  mistaken  'In-  this,  then 
•that  ft'  Wriii  voidable,  and  is  subject  to  di- 
rect attack  by  evidence  i^owlng  that  the 
recitals  In  the  judgmetit'  of  due  service '  are 
untrue.    '  "."  ■  '  '■■ 

6.  Before  plaintiff  war  entitled  to  a  judg- 
ment of  partition,'  she 'had  to  establish  her 
title,  and  before  It 'could  render  such  a  judg- 
ment, the  district  coUrtVas'  ubhged  to  find, 
and  It  did  iEInd,  that  th^  county  cdurt  judg- 
ment was  void.  ' .  ' ' 

(2,  S]  It  Is  necessary,  therefore,  at  the  out- 
set, to  determine  jvhether  the  attack  on  the 
county  court  Judgmetit  was  direct  or  cojlait- 
eraL     Direct  attack  on  the  Judgment  of  it 


court  of  record  may  b«.i)y  motion,  as  in  Du 
Bota  V.  Clark,  12  Colo.  App.  220;  M  P«c.  750, 
Or  by  answer  and  cross-complaint,  as  in  'Wil- 
son V.  Hawthorne,  14  Colo.  530,  2A  Pac.  548, 
20  Am.  St  Rep.  ^,  or  by.  an  eq\iltabie  ac- 
tion to  cancel  or  enjpin  its  enforcftment,  as 
Ip  Smith  ,v.  Morrin,  12  Cplo.  App!  233,  66 
pac.  824,  or,  by  writ  of  error,  or  possibly  by 
a.  I^IU- of  review..  Thki  was  ■  neither.  The 
main  'purpose  of  this. suit  waS'  to  partition 
the  premises  In  ,  w^h-.^alntlff  was  com- 
Iielled  io  establish  her  tiitle  as  In  ejectment 
Her  attack  on  the~cauj(ity  court  Judgment  au- 
thorizing this  Igan  is  an  attempt  In  a  parti- 
tion suit,  to  establish  title  1^. Impeaching  ;tlie 
judgment  of  the  county  court..,  Th.ls  is  a 
collateral  attack.  ,  Hughes  v.  Cummlngs,.  7 
Colo.  13§,  203,  2  Pac,  280,  928;  Thompson  y. 
Crocker,  18  C9I0.  328,  ^  Pac.  83,1 ;  Bate- 
man  V.  Reltler,  10  Colo.  647',  36  Pac.  £48 ; 
M^.nson  V.  Dup<»^on,  166,  U.  S.  633,  17  Sup. 
Ct.  B47,  41  L,  Ed.'  1105;  Cpheq  v.  Portland 
todg,e,  152..irpd.  357,  ^1,C.C.  A  483;  Brad- 
.ley  V.  prpne,  187  111.  l,i:6,  68,  N.  E.  304,  79 
,^i».  St'B'ep..214.  ThjB  oase  last  above  cited 
is  "directly  in  point  and  many  authorities 
are  given.  In  Israel,  v.  .Arthur,  7  Colo..  6,  1 
Pnc.  438,  It  is  held  where  a.  divorce  had  been 
granted,  and  the  wii(^  afterwards  hrougbt 
.suit  to  estiablJsh  a  right  in  her  iusband's  es- 
tate on  the  ground  that  the  divorce;  wf^s  void, 
.the  attack,  was  c<j}latc)raL 
.  ,  6.  When  a  domestic  ijudgineot  of  a  court 
of  general  jurisdiction  is  oifered  in  evidence 
In  another  suit  it  cannot  be  atta^ed  col- 
laterally unless  thie  record  proper,  the  Judg- 
ment ^'bll,  shows  aiHrmatl'vely  that  it  I«  void 
for  want  of  jurisdiction.  Martin  v.  Force,  3 
Colo.  199;,  Gomer  v.  Chaffe,  5  Cola.  883; 
Brown  v.  Tpeker)  7  Colo.  30*  1  Pac.  221; 
Hughes  ,T.  .Cummlngs,  7  ,Colo.  138,  203,  2 
Pac.  289,  928;  Thompson,  v.  Crocker;  18 
Colo.  .128,  32  Pac.  831;  Bateinan.Vi  ReiUer, 
19  Colo.  647,  36  Pa9,  M8;  Farmers'  U.  D. 
Co.  V.  Rio  Grande.  Co.,.37JColp.  612,  86  Pac 
1042;  Cochrane  v.  Parker)  1^  Colo.  App.  169, 
S4  Pac.  i627 ;  Harter  v.  Shull,  17  Colo.  App. 
162,  67  Pac.  ^11. 

.'  [4]  In  a  collateral  attiojCk.on  (i. domestic 
judgment  pf ,  a  co'urt  of  record, ,  an  inspec- 
tion of  the  judgment  roll  .must  sfflrmative- 
ly  show  the  infirmity  which  deprives  the 
court  of  Jurisdiction,  and  ^en4ef8  Its  judg- 
ment void.  Burke  v.  Intefstete  Sav.  Ass'n, 
25  Mont.,  315,  64  Pac.  879,  .87  Am.  St  Rep. 

416.  .    ■  ,     ,       r'  ,.  ."        .   ," 

[S]  t.  The  county  court  in  the  settlement 
of  'estates  Is  a  court  of  record  and  of  general 
jurisdiction.  Clemes  v.  Fox,  25,Coloi  39,  6$ 
Pac.;  225 :  Hughes  v.  Cummlngs,  7  Colo,  138, 
203,  2  Pac.  289,  928;.  Thompson  t.  Crocke^, 
18  Colo.  328,  32  Pac.  831.;  Rateman  v,  Rejt- 
ler,  19  Colo.  547,  36  fac.  648;  Bawles  r.  PeOf 
pie,  S  Colo.  App.  5bl,  31  Pac.  941.       , 

8.  Having  shown  that  the  county  court  Is 
a  CQu,rf  of  recoird,  and  of  general  Jurisdietiain 
in. probate  ma^teirs,  that  this  is  ^, collateral 
attack  m'ade  against  its  judgment  in  partition 


Digitized  by 


^^oogle 


c;i6 


125  PACIFIC  RB^BTBR 


.(Colo. 


suit  in  the  district  court,  apd  tbat  the  In- 
'firmlty,  'if  any,  whtcb  renders  the  Judgment 
Void  on  such  attack,  must  afflrmatlyely  ap- 
pear from  the  record,  we  will  now  Inspect 
the  record. 

'[I]  Courts  of  record  are  presumed,  on  col- 
lateral attack,  to  -have  jurisdiction  over  the 
parties  and  the'stkbject-matter.  Farmers'  tJ. 
D.  €o.  ▼.  Rio  GraAde  Co.,  37  Colo.  612,  86 
Pac.  1042;  Hughes  V,  Outomlngs,  7  Colo. 
138,  203,  2  Pac.  289,  928;  Pennington  T.  Mc- 
Nally,  11  Colo.  667,'  19  Pad  603;  Behymer 
V.  Nordloh,  12  Colo.  352,  21  Pac.  37;  Fletch- 
er T.  Stowell,  17  Colo'.'  94,  28  Pac.  326;  Mar- 
tin V.  Force,  3  Colo.  199 ;  Gomer  v.  ChalTe, 
6  'Colo.  '383.  The  abo've  cases  are  ample  au- 
thority for  the  btatement  that  if  the  coun- 
ty court  Judgment  had  contained  no  recital 
of  Jurisdiction,  and  no  summons  was  found 
in  the  record,  Jurisdiction  over  the  person 
and  subject-matter  would  be  presumed.  In 
other  words,  on  collateral  attack,  the  Juris- 
diction of  a  court  of  record  must  be  deter- 
-  mined  by  its  own  record,  and,  unless  It 
therein  affirmatively  appears  that  the  court 
was  without  jurisdiction.  Jurisdiction  wHl  be 
presumed. 

[7]  The  mere  aosence  of  a  summons  and 
return,  coupled  with  the  absence  of  any  re- 
cital of  service  in  the  Judgment,  does  not 
make  it  efflrmatively  appear  that  the  court 
wa^  without  jurisdiction.  Jurisdiction  on 
collateral  attack  will  be  presumed  until  that 
presumption  is  affirmatively  overthrown  by 
an  inspection  of  the  judgment  roll.  Gullck- 
son  V.  Bodkin,  78  Minn.  33,  80  N.  W.  783,  79 
Am.  St.  Rep.  362 ;  Burke  t.  Interstate  Sav. 
Ass'n,  26  Mont  315,  64  Pac.  879,  87  Am.  St. 
Rep.  416. 

[I]  This  court  is  committed  to  the  doctrine 
that  if  the  Judgment  recites  generally  due 

'service  of  process,  without  giving  the  mode, 
and  the  return  of  the  officer  shows  the  mode 
of  service,  which  is  bad,  that  the  record 
stultifies  itself,  and  the  return  will  impeach 
the  general  recitals  in  the  decree. 
*  [•]  In  the  Cfise  at  bar  one  part  of  the  rec- 
ord proper,'  to  wit,  the  judgment,  recites  due 
and  legal  service,  while  another  part,  to  wit, 
the  sumnions  and  return,  cannot  be  found; 
"therefore  the  record  pi'oper,  without  other 
evidence,  affirmatively  shows  Jurisdiction. 

[II]  A  certified  copy  of  the  missing  sum- 
mons alidfefuni  were  admitted  In  evidence 
for  the  purpose  Df  showing  that  the  record 
stultified  itself,  because  her  name  was  spell- 
ed in  the  return  "George  B.  Hamilton."  No 
authority  has  been  cited  holding  that  one 
part  of  the  record  proper  on  collateral  at- 
tack may  be  impeached  by  a  certified  copy 
of  another  part  of  the  record.  Iii  6»ge  v. 
People,  207  111.  377,  60  N.  B.  840,  it  is  held 
that  a 'copy  of  an  original  notice  which  had 
been  lort  could  not  be  used  to  impeach  the' re- 
citals in  the  record;  but  the  opinion  does  not 
fiiai:e  whether  the  copy  was  certified.  If  a 
certified  copy  of  a  summons  and  return  may 
be  used  to  impeach,  the  recitals  of  service 


la  the  Judgment,  the  dang^  of  doing  so,  un- 
less tlie  evidence  dhows  beyond  a  reasonable 
doubt  that  'the  certified  copy  Is  correct,  is  forc- 
ibly and  strikingly  illustrated  in  this  case. 
PlaintUfs  bible  name,  child  name,  home 
name,  and  name  given  by  her  mother  in  the 
settlemetat  of  the  estate  is  spelled  "Georgle." 
In  the  original  petitioh  it  is  spelled  "Geor- 
gle." In  the  certified  copy  of  tlie  petition  it 
Is  spelled  "George,"  just  ab  it  Is  ip  the  certi- 
fied copy  of  the  return.  .The  clerk,  with  no 
personal  knowledge  of  their  accura<y,  at- 
tached a  certificate  to  both.  "We  know  that 
clerical  errors  and  mistakes  do  occur  in  cer- 
tified copies.  The  persoh  who  made  these 
wifis  Careless,  and  admitted  that  the  same 
mistake  might  have  occurred  in  the  copy  of 
the  return  as  in  the  petition.  Suppose  the 
petition  was  lost,  and  the  copy,  which  we 
now  know  Is  wrong,  was  admitted  to  impeach 
the  recital  in  the  Judgment  It  would  be 
a  manifest  wivng,  and  goes  to  show  the  dan- 
ger of  admitting  a  copy  for  the  purpose  of 
impeaching  a  court  record.  The  evidence 
of  the  attorneys  who  inspected  the  original 
return  tends  to  show  that  tlie  name  was  in- 
tended for  "Georgle."  The  fact  that  there 
was  an  indentation  between  the  "g*'  and  "e" 
which  was  not  dotted  is  not  sufficient  to 
show  that  the  ntimed  was  ihtended  for 
"George,"  and  not  for  "Georgle."  Under  all 
the  circumstances,  we  have  no  hesitancy  in 
saying  that  the  certified  copy  of  the  return 
in  this  case  Is  not  sufficient  to  impeach  the 
recitals  In  the  Judgment.  ' 

9.  The  claim  that  the  judgment  la  voidable 
ftecause,  in  fact,  she  was  not  served,  and  the 
recital  in  the  decree  is  ontruet  will  lie  con- 
sidered later. 

[11]  We  ave  now  dealing  with  tlie^caae, 
not  from  the  standpbint  of  the  untruthful- 
ness of  the  record;  but  that  an  inspection  of 
the  record  shows  that  the  judgment  is  void. 
From  this  viewpoint  it  will  be  implied,  and 
we  Iiave  a  right  to  assiime  tbat  she  was  serv- 
ed with  a  Bununoas.  From  this  view  her 
complaint  is  not  that  she  was  not  in  fact 
served;  but  that  an  inspection  of  the  record 
shows  that  she  was  not  served,  the  name 
being  spelled  "George  B,  Hamllt(»,"  which 
stultifies  the  .recital  in  the  Judgment,  that  she 
was  served, . :  because  her  name  is  pot 
"George."  In  other  words,  the  complaint  is 
based  upon  the  misspelling  of  her.  pame  in 
the  return.  If  the  plaintiff  was  in  faqt  serv- 
ed, with  summons,  and  her  name  was  spelled 
in  the  return  "George,,]^"  it  was  an  imma- 
terial variance  that  In  no  way  prejudiced  or 
misled  her  under  the  circomstances  of  this 
case.  The  mere  omission  .of  the  letter  'T* 
in  spelling  her.  name  in  the  return  wiU  not 
overcome  the  recital  in  the  decree  that  she 
was  in  fact  served.  On  collateral  attack 
this  mistake  in  the  return  is  not  sufficient  to 
render  the  service  upon  her  invalid.  The 
statute  required  personal  service  upon  her; 
but  she  was  a  mere  child  six  years,  of  age^ 
without;  the  slightest  comprehension  of  the 
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legal  docuuent.  Sbe  was  living  with  het 
mother,  her  natural  guardian,  who  was  ad- 
ministratrix ot  the  estt^te.  had  filed  the  pe- 
tition, and  waa  atte^oding  to  the  court  pro- 
ceedings. A  guardian  ad  litem  waa  appoint- 
ed for  plaintiff,  who  appeared  in  court  and 
filed  on  her  behalf  an  answer  to  the  petition. 
Under  sMh  ctrctuustances  tte  law  will  not 
permit,  15  years  afterwards,  the  ownership 
of  valuable  property  which  lias  passed  into 
the  hands  of  others,  upon  the  faith  of  court 
records,  to  be  OTertumed  by  a  mistake  in 
the  spelling  of  a  child's  'first  name  In  the 
tetutn  of  a  summons.  Suppose  her  name 
w^s  "Jessie"  and  It  was  spelled  in  the  retnm 
"Jesse,"  or  that  she  spelled  her  name  "Fran- 
ces," and  It  was  spelled  in  the  return  "Fran- 
cis," it  would  make  no  difference  it  she  was 
In  fact  served.  Such  a  misspelling  of  the 
name  would  not  stultify  the  recital  in  the 
Jvdgmeut  of  due  and  legal  service^  Archi- 
bald V.  Thompson,  2  Colo.  388 ;  Marr  v.  Wet- 
zel, 3  Colo.  2;  Schlacks  r.  Johnson,  13  Oolo. 
App.  130^  56  Pac.  673;  Smith  y.  Smith,  13 
Colo.  App.  295,  67  Pac.  747;  Rich  ▼.  Collins, 
12  Colo.  App.  511,  56  Pac.  207;  Lane  v.  Innes, 
43  Minn.  143,  45  N.  W.  4;  Schooler  y.  Ash- 
erst.  1  Litt.  (Ky.)  216, 13  Am.  Dec.  232;  State 
r.  Patterson,  24  N.  C.  346,  3d  Am.  Dec.  699; 
Belton  y.  Fisher,  44  111.  32;  Mallory  v.  Riggs, 
76  Iowa,  748,  39  N.  W.  886;  Pond  t.  Ennls, 
69  IlL  341;  McGhee  v.  Bomatka,  19  Tex. 
Cly.  App.  397,  47  S.  W.  291;  Insurance  Co.  y. 
French,  18  How.  404,  15  L.  Ed.  451;  Town- 
send  y.  Ratcllff,  60  Tex.  148;  McAuUff  y. 
Hughes,  128  App.  DIv.  355,  112  N.  Y.  Snpp. 
486;  Waterbury  v.  Mather,  16  Wend.  (N.  Y.) 
611 ;  Krst  Nat  Bank  v.  Jaggers,  31  Md.  38, 
160  Am.  Dec.  68;  Parry  v.  Woodson,  38  Mo. 
347,  84  Am.  Dec.  51;  FosWer  v.  Narver,  24 
Or.  441,  34  Pac.  21,  41  Am.  St  Rep.  874. 

10.  We  will  now  consider-  the  case  from 
the  yiewpolnt  that  the  recital  of  service  in 
the  Judgment  is  untrub,  ^at  the  Judgment 
is  voidable,  and  the  attack  direct  foif  the 
purpose  of  having  it  declared  void. 

[12]  In  direct  attack  on  a  Judgment  upon 
the  ground  that  there  was  no  serylcei  If 
third  parties  htive  not  acquired  rights  upon 
the  faith  of  the  retnm,  and  no  one  Is  a^e;):- 
ed  except  the  parties  In  the  oase  in  which 
Qie  return  is  made,  oral  evidence  is  adnils- 
slble  for  th»  purpose  of'litopeaclilng  the  rec- 
ord. But '  In  such  a  case  public  policy  re- 
quires that  the  record,  should,  not  be  over- 
thrown except  upon  cl^r  and  ciaavbMri^g 
evidence.  Manson-  v.  Dnncanson,  166  U.  8. 
683,  17  Sup.  Ct  647,  41  li.  Ed!  1105;  Fergu- 
son T.  Crawford,  86  N.  T.  609;  Owens  v. 
Ranstead,  22  111.  161;  Davis  v.  Dresback,'81 
111.  395.  In  the  latter  e&ae  the  ofllcer's 
return  showed  personal  service  on ,  the  man 
and.  bl9  wife.  They  each  testified  they  were 
not  served  with  process.  The  officer  testi- 
fied that  he  personally^  sei^ved  eacb  df  them 
wltji  summons  in  the  manner  specified  in  h.is 
return.  The  lower  court  set  aside  the  serv- 
ice.   On  appeal,  the  Supreme  Court  of  Illi- 


nois held  th^t  the  evidence  was  not  satisfao- 
tory,  and  set  aside  the  finding  of  the  lowei; 
court  on  the  ground  tb^t.  the  evidence  was 
insufficient  to  impeach  the  return  of  the  of- 
ficer. 

.  [1}]  In  the  cas«  at.  bar,  the  record  showa 
due  and  legal  service  of  summons  upon  the 
plaintiff.  A  sworn  officer  of  the  court  tes- 
tified th^t  he  made  per3onal  service  of  sum- 
mons oo  her.  To  Impeach  this  record  and 
overthrow  the  w^bole  court  proceeding  as  to 
her,  we  have,  ^er  evidence  that  she  was  not 
served  with  .summons.  In  considering  the 
weight  of  her  testimony  to  determine  wheth- 
er she  has  etabllshed  her  claim  beyond  a 
reasonable  doubt,  we  must  consider  all  the 
facts  and  circumstances  In  the  case.  When 
she  testified,  she  was  some  22  or  23  years 
of  age.  When  the  service  was  made  upon 
her,  she  was  6  years  of  age.  Nothing  had 
transpired  between  these  dates  to  cause  her 
to  think  or  remember  whether  she  had  been 
served  or  not.  In  fact  she  says  the  first 
time  that  she  remembered  it,  or  thought 
about  it  was  when  she  waa  asked  In  her 
attorney's  office  during  the  preparation  of 
the  case,  and  shortly  before  the  trial,  wheth- 
er she  had  been  personally  served  with  sum- 
mons. She  knew  that .  her  father  at  one 
time  had  owned  this  Gleuarm  street  prop- 
erty, and,  if  her  mind  waa  so  keen  at  six 
years  of  age,  it  would  certainly  have  come 
to  her  knowledge  through  '  family  history 
that  they  had  lost  the  property  through  some 
court  proceeding.  It  is  strange  that  It  bad 
never  occurred  to  her  until  the  attorney  ask- 
ed her  whether  she  was  served  with  sum- 
mons. A  child  six  years  of  age  has  no  under- 
standing or  conception  whatever  of  legal 
transactions,  "and  it  is  unreasonable  to  be- 
lieve that  fifteen  years  after  the  occurrence 
she  could  suddenly  remember,  in  the  prepar- 
ation of  this  8ul.t,  that  no  service  had  been 
made  ui)on  her.  ,  The  whole  story  Is  .told  by 
two  questions  asked  her  by  her  counsel: 
"Q.  Do  you  remember  in  the  :^ear  1892  ever 
having  any  legal  or  court  papers  served  oh 
you  by  the  same  being  handed  to  you  or 
read  t6  Jou?  A.  I  do  riot  Q.  Do  you  re- 
fp^mber  ady '  sheriff  or  deputy  Sheriff,  111 
1892,  reading  or  handing  any  such  papers  to 
you?  A.  No.  sir."  True,  she  said  she  wa^ 
■i'^ry  positive  that  sie  was  not  served  with 
Bumitions  in  any'  way  or  at  any  time;  but 
eviderlce  Is  not  always  what  a  wlthess  says. 
It  'Is  the  effect  of  -frhat  he  says.  The  effect 
of  her  whole  testimony  was'  that  she  did  not 
remember  whether  she  was  served  or  not 
We  'know  from  the  circumstances  of  the 
case; 'her  'age'  at  the  tlme^  arid  the  manner 
of  setrvlce'  that  It  was  Impossible  fair  her  to 
remember.  The'  erldenie  was  Inshflfcient  to 
justify  the  district  court  in  finding  that  she 
was  not  served  with  sbmmons.     •"' 

(f4j"ll.  The  finding  o"f  the  district  court 
that' the  "eoutfty  court  bad  no  Jurtsdlctlbn 
over'the^'8ttb]ect-inatt«r'oH  acceuirt  of  errors 
and  irregularities,  1^  erroneous.    Aa  we  hav^ 
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tilreaidy  said,  th«  eonntj^  cbtirt  la  a  court  Of 
record,  and  of  general  Jnrlsdtctldn  In  probate 
matters,  and  In  the  settlement  of  instates. 
If  ■  it  had  Jurisdiction  over  the  person  and 
subject-matter,  the  district  court  was  with- 
out authority  to  review  Its  judgment  for  er- 
rors and  Irresularlties.  The  district  court 
made  a 'finding  of  the  matters  which  depriv- 
ed the  county  court  of  jurisdiction  over  the 
Bufbject-matter,  which  may  be  summaiHised 
as  follows:  First,  InsufBdency  of  the  -peti- 
tion; second,  -failure  of  the  otd6r  ftppolntlng 
tile  guardian  ad  litem  to  mention  specifically 
the  names  of  the  minor  heirs;  third,  that 
the  rate  of  interest  was  changed  by  amtod- 
ing  the  ordef  to  read  T%  per  cent.  luMead 
of-Tper  ceht:;  fourth,  that  the  trust  deed 
failed  to  recite  the  <)rder  of  the  couhty 
court;  fifth,  that  the  trust  deed  did  not  pur- 
port to  bind  the  appellee;  sixth;  that  the 
court  authorized  a  deM  of  trust  In^ead  of 
a  mortgage. 

The  county  court  petition  to  sell  or  Incum- 
ber Is  In  substantial  compliance  with  the 
ptatute,  and  wis  sufficient  to  call  Into  otiera- 
tionthe  jurisdiction  of  the  county  court  over 
the  subject-matter.  The  'district  court  was 
In  error  in  holding  that  the  petition  was  In- 
suffideiit  to  confer  Jurisdiction  upon  the 
county  court  over  the'  isubject-matter.  '  In 
Bradley  v.'Droan,  187  111.  175,  58  KB.  3W, 
7&  Am.  St,  R6p.  214,  the  court  sa:^: '  "It  Is 
said  the  petition  filed  by  the  administrator, 
asking  for  an  order  to  sejl  real  estate"to  pay 
debts,'  f!all§  to  allege'  ne(;e8saiy  ta.ctk  With 
reference  to  amount  of  cialniB  allowed;  .'th^ 
estate  on  hand  and  the  manne^  of  dlspbblng 
pf  the  same,  and  the  amounf  of 'clafms  paid. 
'\Vhlle  we  are  satisfied  the  petition  is  a  sub- 
stantial compliance  with  the  requirements 
of  the  statute,  the  objections  pointed  out,  if 
well  founded,  are  at  most  but  mere  Irregu- 
larities, and  are  not  open  to  review  'In  this 
collateral  proceeding.  There'  may  be.  errors 
in  the  proceedings  to  sell,  land  which  might, 
on  direct  appeal,  lead  to, a  reversal  of  the 
order;  but  where,  as  here,'  the,  proceeding 
to..  seUit  attacked  collatwaUy,  .as  Is  held.lii 
^le  case  last  above  cited, 'It. canubt  be  d,e- 
feat'ed  or  impeached  for  mep  errors."  All 
Ihe  matters  found  by  the  district  court  to  be 
Jurisdictional  were  at  .i^ost  mere  errors  or 
irregularities.  It  does  not  matter  even.  If 
some  of  them,. were  serious  enough  to  ha've 
reversed  the  case  on  rievlew,  the  petition  was 
in  wbstfintLal  coiupllanc^  with  the  statute 
that  cave  the  county  .court  Jurisdiction  over 
the  subject-matter,  and  In  this  >(^ll4te^;il  a^ 
tack  the  dl,strict  court  was  powerless,  to  r^ 
yiew  the  fiction  ot  the,  cpputy  court  for  any 
errors  committed  in  that,  proceeding. .  }fl- 
chols  V,  JJfe,  16  Oolo.  147,  ;?g  Pac.  157; 
Bateman  V.  Reltler,  19  Colo.  547,  86  P««. 
$48; ,  l^,<;yc.  pp.  715,  724., 802,  807,.  and  809; 
Blackman.  V.  UulbsU,  19  S.  D.  634,. <  104  .N. 
W.  250;    Magee  v.  Big  Bend  Lsnd.Oo>t  51 


Wash.  406,  99  Pac.  1«;  Bradley  v.  Droani 
187  111.  176,  58  N.  B.  304,  79  Am.  St.  Rep. 
214;  Burrla  T.  Kennedy,  108  Cal.  331,  41 
Pac.  458;  Est  <>f  Devlneenzl,  119  Oal.  498, 
51  Pac.  845. 
■  Reversed. 

MUSSBR  and  HIIX,  JJ.,  .«oncu». 


REITZB)  et  al.  V,  HIIMPHRETS, 
(Supreme  Court  of  Colorado,    June  3,  1912.) 

1.  MOBTOAQES    <|^33*)-^B80JUDra    DKBD  ,  iB 
MOBTGAGB—POBSBBaiON. 

PlaintiffB .  owned  certain  real  property, 
subject  to  three  mortgages,  and,  the  time  to 
redeem  ft-om  a  foreck)«ure  sale  under  the  third 
bein?  about  to  expire,  they  applied  to  defend- 
ant for  a  loan  for  ai^  amount  sufficient  to  take 
up  the  certificate  of  sale,  the  second  mortgage, 
pay  the  taxes,  and  ?1,()00  on  the  first  mort- 
gage, in  order  to  obtain  an  extension  thereof. 
Defendant  agreed  to  loan  the  money  to  do 
this  for  90  days;  the  transaction  being  ac- 
complished by  assigning  to  defendant  the  cer- 
tificate of  sale,  the  exeCutioii  to  hini  of  a 
sheriff's  deed  '  thereon,  the  further  assignment 
to  him  of  the  second ;  mortgage,  which  was 
later  canceled  and. released;  and  the  execution 
by  plaintiffs  of  a  quitclaim  deed  of  the  proper- 
ty to  defendant,  ead  his  execution  to  them  of 
a  lease  for  three:  months  at  a  rental,  of  $100, 
which  was  the  apiount  thej  agreed  to  pay  for 
the  loan,  and  an'  option  to'  repurchase  '  the 
property,  within  the  term  of  the  leaae,  for  the 
amount' of  the  loaa  any  rent  thereafter  paid  to 
M>ply  «n  the  purchase  price.-  H^ld,  .that  the 
transactixm  constituted  a  mortgage,  and  hot 
a  sale  of  the  real'  estate,  b6  that,  on  plaintiffs' 
default,  defendant  coold  not  recover  possession 
.without  foreclosure.      . 

.  '{Eld.  Note.— For  .ether  cases,  see  Mortgages, 
Cent  Dig.  {{  67-82;    Dec.  Dig.  i  33.*} 

2.  MoKTOAOEs  ({  27*>—N&T(ntc  or  T.ki.nbm;.^ 
TION— Sbcubitx.  .  I  - 

'Where  a  transaction  resolves  Itself  into  a 
security,  whatever  may  be  Its  form  and  what- 
ever name  the  pcurtles  may  choose  to  give'  it, 
II;  is  in  fact  a ;  mortgage., 

[Ed.  Note. — For  other  cases,  see  Mortgages, 
Cent.  Dig.  It  43,  45-53,  55;   Dec  Dig.  »  27.»J 

3.  MoBTGAOKs  (i  37*)— Pabol  Evidenck— Na- 

TUBB   OF   TBANSACTION. 

Where  land  is  Conveyed  to  secure  a  debt 
and'  the  papers  axe  silent  as  to  the  eristente 
of  the  debt,  fmd  on  their  face  purpprt  an, ab- 
solute conveyance,  parol  evidence  is  admissilble 
to  show  the  intent  of  the  pkrtlds  and  tiie 
troe  natnre  of  the  transaction. 
.-  [Eid.  Note. — For  other  cases,! see  Mortaaces, 
Cent  Dig.  §{  97^-107;  Dec  Dig.  |  37.*] 

4.  MOBTGAGXe    (I  608V&*)— SMII  TD    REDEiaC— 

.  Tendeb.  .       .       ,    . 

'Where,  in  a  suit  to  have  the  legal  relation 
of'  the  parties  determined  an<.>r  a  transaction 
Jo  .which  plaiDftiffs  claimed  that  an  abs*Iute 
deed,  was  in  fact  a  ijqortgage,  and  to  protect 
their  'possession,  the  cdrnplafnt  alleged,  and 
■the  ariswer  admitted,  that  defendant  was  claim- 
ing ownersbi^p  and '  right '  to  possession,  and 
was  prosecuting  an  action  in  another  court  tb 
oust  plaintiffs,  in  which  plaintiffs  were  barred 
from  (raving  beard  and  determined  the  question 
Whether  the  cobveyaUce  was  in  fact  k  mort- 
gage) pUlntiffa  were  not  bpuhd  to  aHege  and 
prpve  a  tender  of  payment  of  the  amount  they 
admlttea  Was  due,  smce,  if  they  were  correct 
in  their  conteatibn,  they  w^re  entitled  to  pos- 
session, witliiMU  payment  or  offer  to  pay,  until 
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a  daed  bad  been  .israed  t^  defendant  punoant, 
to  foreclosure  sale. ' 

TBd.  Note.— For  "other  caies,' see ' MortgageB, 
Cent.  Dig.  i  1815;    Dec.  Dig.  !f  608Vfr.*I 

5.  MOBTftAOEs    (J    eos^'HABsoiuTB    Deed 
AS  MoRTOAOD— Equity  JvRiBoidnoN'-PoB- 

SESBION.  ; 

Where  complainants,  who  were  in  posseB- 
'«ion,  Med  in  ecruity  to  have  an  absolute  deed 
dedared'a  mortgage,  and  to  protect  their  poB- 
seasion,  they  could  not  complain  that  the  court 
bad  no  jurisdiction  to  determine  the  issue  of 
posaession.  under  the  rale  that,  where  a  court 
«f  equitt^  has  jurisdiction  for  any  purpose,  it 
will  retain. ie  until  complete  justice  is  done. 
[Ed.  I^ote.— For  Other  cases,  see  Mortgages, 
Cent.  Dig.  1 1815;.  Dec.  Dig,  i  608%.*] 

Appeal  from  District  Court,  City  and 
County  of  Denver;   Carlton  m.-Bllss,  Judge. 

Action  by  Bertha  S.  Reltise  and  another 
against  Harry  W.  Hnmpbr«yfi.°  ludgni^nt 
for  defendant,  and  pUlutlffs  appeal'.  Be- 
versed  and  remanded. 

See,  also,  125  Fac  622. 

F.  T. 'Jobnson  and  S.  W.  Johnson,  both  of 
Denver,  lor  appelliliits.  Edward'  L.  'shannon, 
of  Denver,  for  appellee.  ■ 

MtJSSER,  J.  The  only  evidence  given  at 
the  trial  In  the  court  below  was  that  on  be- 
half of  the  plaintiffs,  who  are  appellauts 
here.  From  this  It  apjpears  that  Mrs.  Reitze 
Was  the  owner  of  certain  real  property  In 
Denver,  which  she,  with  her.. husband,  the. 
other  appeilifuit;  had  pccupleil  as  a  hoi^e 
from  the  time  she  acquired  It  to  tha  Ump'  pf 
the  rendition  of  the  Judgment  In  the  district 
court.  TJ^ere  v^re  three  mortgages,  upon  the 
premises.  The  third  one  had  been  fo^ecloeed, 
the  six  montiis  allowed  by  statute  for  rs- 
demptlon  .by  the  owner  bad  expired,,  and  It 
was  upon  the.  last  day,  .or  the  day  before  the 
last,  for'  the  redemption  by  creditors,  wbfsu 
the  transaction,  out  of  which  this  action 
arose,  had  l\s  inception.  On  that  day,  Mp. 
Reitze  who  bad  f qll  authority  from  his  wife, 
called  upon  Mr.  Hum^hcei's  and  .  lufotuaed 
him  that  they  wpuld  lose  their  home,  unless 
they  .obtained  .  assistance,  an4  requested  a 
loan  of  $2,500.  which  Mr.  Reitze  thought 
would  be  gufiiclent  to  satisfy  the  holder  of 
the  certificate. of  the  foreclosure  ^ale,  who 
was  willing  to  surrender  it,  .if  pai^,  and  to 
pay  the.  second.,  mortgage  and  all  Interest, 
taxes,  and  other  liens,  except  a  first  mort- 
gage of  $4,0()0i  which  the  bolder  had  said  he 
would  extend,,  for  a  period  of  about  18 
months.  Mr..  Humphreys  agreed  to  loan  the 
money  for  90.  days,  and  Mr.  Reltse  agreed 
to  pay  $100  for  the  use  of  it  for  that  period. 
an4.  that  this  interest  should  be  deducted 
from  the  ^2,500,  leaving  $2,400  for  Mr.  Reitze. 
The  loan  was  to  be  se^qred  by  .the  home. 
Mr.  Humphreys  drew  his  obeck  :  for  $2,400 
and  Informed  Mr.-  Reitze  that .  they  would  go 
over  to-thp  office  of  Mr.'HivnpJireys'  attor- 
ney,, who^^wopid  attend  to.  the  matter. ...Thpre 
Mr.  Jleitze  Informed  the  attorney  of  the 
agreement  which  had  been  made  for  the  loan 


.9f,$^i50p,  4)n^..th«ti.put  of.thlA  every  Uensnd 
inci^^f^fjQ,  ;<ra8.to  be  paldt-  except  the  flrHt 
mf>jrtga^e.    Mir,  ^umpbEeya  assented  to  this, 
handed  the.|Check,  ^of  $2,400  to  bis  attorney, 
and  tqld  the.l^^tqr  tq.  attend  to  the  matter 
for  blm,    On.the. same. day,  or  the  next  day, 
Mr.  Reitze  called  upon. the  holder  of  the  first 
mortgage,  and  the  latter  refused  to  extend 
it,  unle^  $].,p00  was  paid  on  the  principal. 
Mr..Beltze  In/ormed. Mr.  Humphreys  of  this, 
and  ^he  latter  agreed  to  loan  $1,000  more  on 
the  .same  conditions,  for  the  use.  of  whidi  Mx. 
Reitze  agreed  to  pay  .$25  in  addition  tO'  the 
$100  that, had  been  agreed  upon  before.^    Mn. 
Humphreys  declared  be  did  not'  want  to:  bny 
.tl»p  prpperty.     Agal^,.they  went  to  the.  at- 
,toVney,  who  ;was.  informed  of  the  increase  In 
the  loan,  and  was  told  to  attend  to  It  for 
Mr.  .Humphreys,,  and  the  fatter  insisted  that 
the  attorney  should  be  paid- by  Mr.  Reltse. .' 
;  Here   was   a  plain   and   simple  contract 
made  tqr  the  loan  of  $3,400  for  90  days,  for 
the  use  of  which  the  borrower  agreed. to  paiy 
$125  and  to  secure  the  same  by  the  premises, 
subject  to  a  mortgage  of  $3,000,  and.  the 
attorney  was  to  attend  to  the  matter  .for  the 
lender.     'VVlth  this  money  the  ^er.tificate  of 
salb  was  obtained,  the  second  mortgage  paid 
off,  the  Interest  due  on  the' -first  mortgage 
and  $1,000  of  the  principal  therefif  apd  taxep 
on   the  premises  were  paid,   tof  etber  .  with 
siiuill  -expienses  Incurred- in  recording  papers, 
an^  $25  to  th^  attorpey,  all  of  whLqb.  amount- 
ed tq,;$3,400.    In  paying  out  this  m^ey,  ex- 
cept a  small. :amQun,t  for  taxes,  Mr.  Reitze 
and  the  attorney  called,  upon  the  parties  tor 
S^ib^jr,  and  the  attorney  would  pay  the  ^neo- 
essary  amounts.    Then?- pan  be' no,  .dispute 
a,b0ut,aU.^bfs;   for  thft  evidence  is  one  way 
and.  unconfAdlcted,  and  oo:  other  construc- 
tion icqab^  given  It.    The  money  thus  lasted 
became  the  money  of  the  borrowers,:  who 
were  t«  repay  tt  within  90  daya»  together 
with  $125  Interest.     After  Mr,  Humphreys 
iftid  taken  Mr.  Reitze  to  the  attorney,  Mr. 
i^eitze '  informed  the  attorney  of  the  condl- 
tlon.qf  the  property.    He  also  lnfo,rmed :him 
that, there  was;^  Judgment  against  himself 
and' Mrs.  Relbse,' which  would  .be  a  Uen  on 
any   property   In .  Mrs,   ReltBe's  iname,   but 
wbloh  they  expected  soon  to  pay  off*    Under 
the  advice  and  insistence  of  Mr,  Humphreys' 
attorney)  for  the  protection  of  his  client,  the 
papers  weiie  disposed,  of  and  executed- In  this 
Wjise; .  The  certificate :  Of  sale  was  assigned  to 
Afr^.  Hum^i^ys,  and  «  sheriff's  deed  taken 
thereon  to  him.     The  notei  secured  by   the 
second  mortgage,  wa«  assigned  to  Mr.  Hum- 
phFeysvand  later-oaiweledy  and  the  mortgage 
.ipeleased.-    Mrs.  Reltse  executed  a  quitclaim 
4eed  to-  Mr,  Humphreys,'  and  a  lease.and  op- 
tion..was  executed  by  the  Reltaea  and  Hum- 
phreys for  the  term  of-  three  mont^  for  a 
rental  of  $125,  and  they  w«-e  given  the  op- 
tlpt^  to  ipunohaae.. the  .property,  within   the 
term  of  the  .lease,  for  $3,526,  and  any  of  the 
.rent  paid  was  to  awlJT  oa.  the  pucchase  price. 
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[1]  It  muat  be  borne  In  mind  that  at  the 
time  Humphreys  and  Reitze  arranged  for  the 
loan  they  did  not  agree  upon  the  security 
more  than  in  a  general  way — that  it  was  to 
be  upon  the  home,  subject  to  the  first  mort- 
gage— and  the  details  Were  to  be  worked  out 
by  Mr.  Humphreys'  attorney.  The  attorney 
explained  and  Insisted  to  ■  Reitze  that  the 
manner  adopted  was  the  best  way,  under  all 
the  circumstances,  to  arrange  the  matter,  so 
that  Mr.  Humphreys  would  be  protected,  and 
the  Reltzes  desired'  to  protect  him.  No  re- 
flections are  to  be  cast  upon  Mr.  Humphreys 
or  his  attorney  In  this  matter,  or  any  ulterior 
motlre  ascribed  to  them.  The  attorney,  no 
doubt, '  intended  to  adopt  a  method  to  secure 
his  client  which  to  him  honestly  appeared  to 
be  the  best  for  all  concerned,  under  the  cir- 
cumstances.' There  seems  to  have  be^n-  an 
honest  misconception  of  the  nature  of  the 
transaction  as  detailed  above.  The  defend- 
ant was'cDiitent  to  rest  his  case  upon  the  un- 
disputed evidence  offered  on  behalf  of  plain- 
tiff, and  the  only  qnestlon  is:  'What  Is  the 
legal  effect  of  what  was  done,  taking  in  view 
tkb  whole  transaction  from  beginning  to  end? 

The  lo*er  court  held  that  when  the  trans- 
action' wa9  completed  Mr.  Humphreys  was 
the  owner  of  the  property,  and  that  the  only 
interest  that  the  plaintiffs  had  in  it  was  a 
lease  for  three  months  and  the  option  to 
purchdse  it  during  that  time  for  $3,625.  The 
court  adjudged  that  Mr.  Humphreys  was 
the  owner  and  entitled  to  the  posscssidn  of 
the  premises,  and  ordered  'the  Reltzes  to 
Surrender  pos.sesslon.  The  plaintiffs  are  now 
here  insisting  that  the  lower  cotfrt  was  wrong 
in  Its  conclusion,  aM  that  the  only  Interest 
that  Mr.  Humphreys  had  fai  the  property  wati 
as  security  for  the  loan  made  by  falm.  Some 
time  after  the  expiration  of  the  three  months, 
the  Reltzes,  not  having  paid  the  loan,  Mr. 
Humphreys  began  an  action  of  unlawful  de- 
tainer In  a  Justice  court  to  oust  the  plaintiffs 
from  possession  of  the  premises,  claiming  to 
be  the  owner  of  the  property  and  entitled  to 
Its  possession.  On  the  trial  of  that  case,  the 
Justice  refused  to  hear  add  determine  the 
matter  of  the  loan  and  security  hereinbefore 
stated,  and  which  was  alleged  in  the  answer 
in  the  Justice  court,  and  the  Justice  rendered 
Judgment  against  the  Reltzes  for  rent  and 
possession  of  the  premises,  from  which  Judg- 
ment the  Reltzes  appealed  to  the  county 
court,  and  that  appeal  was  pending  at  the 
time  of  the  commencement  of  the  action  In 
the  district  court. 

[2]  'Voluminous  briefs  have  been  submit- 
ted by  both  parties  to  this  action.  In  which  a 
mass  of  authorities  are  cited  and  quoted. 
The  case,  however,  is  a  very  simple  one,  the 
evidence  clear  and  undisputed,  and'  the  ap- 
plicaticm  of  the  first  general  principles  of 
equity  relating  to  such  matters' is  all  that  Is 
needed.  All  that  was  done  from  the  time 
that  Mr.  Reitxe  approached'  Mr.  Humphreys 
for  the  loan,  to  be  secured'  by  the  faomci, 
down  to  the  ezecu^oa  and  delivery  ^f  the 


papers,  constituted  but  one  transaction.  That 
a  loan  was  agreed  upon  at  the  very  first,  to- 
gether with  the  time.  It  was  to  run,  the  in- 
terest to  be  paid,  and  by  wliat  it  was  to 
be  secured,  is  undisputed  and  beyond  the 
shadow  of  a  doubt  on  this  record.  This  ini- 
tial step  stamped  the  transaction  with  the 
cbaj-acter  of  a  debt  and  security,  and  this 
diaracter  remained  with  it  until  the  final 
completion  of  the  transaction,  no  matter 
what  the  form  in  which  it  may  have  been 
made  to  appear  at  the  close.  Equity  has  to 
do  with  the  substance  and  reality  of  a  trans- 
action— ^not  the  form  and  appearance  wblct 
it  may  be  made  to  assume.  The  case  of 
Blackstock  V.  Robertson,  42  Colo.  472,  94  Pac. 
3361,  conclusively  shows  that  it  is  the  real 
intention  of  the  parties  and  the  true  nature 
of,  the  .transaction  that  Concern  equity;  and 
if  the  true  nature  is  that  of  security  the 
transaction  will  be  given  that  effect,  no  mat- 
ter how  many  papers  may  have  been  exeout- 
ed  that  coyer  up  the  real  purpose  and  give 
to  the  transaction  an  .appearance  other  than 
the  true  one.  As  our  Couirt  of  Appeals  lias 
said,  quoting  from  Story,  "If  a  transaction 
I'esolve  itself  into  a  security,  whatever  may 
be  its  form  and  whatever  name  the  parties 
may  choose  to  give  it,  It  Is  In  effect  a  mort- 
gage." Borcherdt  t.  Pavor,  16  Colo.  App. 
406,  66  Pac  251. 

In  'Vnison  V.  Mc'WilUams,  16  S.  D.  96,  91  N. 
W.  453;  the  lender,  at  about  the  expiration 
of  thfe  time  for  redemption  from  a  foreclo- 
sure sale,  paid  the  amount  necessary  to  re- 
deem the  property  and  some  back  taxes.  He 
took  the  sheriefs  certificate  of  sale  and  la- 
tter a  deed  to  himself.  He  agreed  orally  to 
sen  the  property  to  the  plaintiff  at  any  time 
within  one  year  for  the  amount  advanced 
on  the  property  and  Interest.  A  written 
lease  was  also  executed  to  the  plaintiff. 
There  the  initial  fact  necessary  to  make 
the  transaction  one  of  security — that  is, 
whether  the  money  necessary  to  redeem  was 
advanced  as  a  loan — was  disputed.  The 
plaintiff  claimed  that  it  yms  so  advanced, 
while  the  defendant  claimed  that  he  took  a 
deed  to  the  property  for  the  purpose  of  ac- 
quiring title  thereto.  After  a  review  of 
the  conflicting  evidence,  the  court  found  that 
the  money  was  advanced  as  a  loan;  that 
thereby  the  relation  of  debtor  and  creditor 
was  created  between  the  parties;  and  that 
therefore  the  true  nature  of  the  transac- 
tion was  one  of  security,  and  tile  defendant 
was  held  to  be  a  mortgagee,  and  not  the 
owner  of  the  premises. 

[3]  The  authorities  generally  hold  that  in 
such  transactions,  when  the  papers  are  si- 
lent as  to  the  existence  of  a  debt  to  be  se- 
cured, arid  on  their  face  purport  otherwise, 
parol  evidence  may  be  resorted  to  to  show 
the  intent  of  the  parties  and  the  trne  na- 
ture of-  the  tt'ansactioil;  and  if  It  appears 
that  there  was  a '  loan  and  a  debt  resulting 
therefrom  a  transaction,  like  the  one  in  this 
case,  is  declared  to  be  a  mortgage  to  secuca 
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that  debt  Gassert  T*.  Bogk,  7  Mont  686,  19 
Pac.  281,  1  L.  R.  A.  240;  Heron  v,  Weston, 
44  Colo.  3T9,  100  Pac.  1130. 

The  defendant  says  that  the  Heltzes  had 
no  interest  in  the  property ;  that  th6ir  time 
for  redemption  liad  expired,,  and  they  had 
nothing  to  mortgage.  He  took  from  them  a 
qnitclaim  deed,  and  he  must  btLve  thought 
that  they  had  some  interest  which  they  conld 
convey  by  it  It  is  undisputed  on  this  record 
that  at  the  time  the  negotiations  began  wfth 
Mr.  Humphreys  they  had  an  arrangement 
vlth  the  holder  of  the  certiflcate  of  sale, 
whereby  the  holder  would  assign  it  t»  them 
for  the  amount  it  would  take  to  redeem.  In 
any  event,  it  was  the  money  of  the  Reltzes, 
borrowed  from  Humphreys,  that  obtained 
whatever  right  he  had  in  the  property.  With 
thifT  money  the  second  and  third  mortgages 
were  disposed  of,'  the  principal  sf  the  first 
mortgage  reduced,  and  the  taxes  paid,  all.  of 
which  were  valid  liebs  on  the  property;  and 
it  was  the  interest  in  the  property  covered  by 
these  Hens  which  was  to  secure  Mr.  Humph- 
reys for  the  money.  What  was  done,  as  be- 
tween the  Reltzes  and  Mr.  Humphreys,  was 
in  legal  eCTect  the  same  as  though  the  certif- 
icate bad  been  assigned  to  Mrs..  Reitze,  and 
she  had  taken  the  shwifTs  deed  and  then 
conveyed  the  property  to  Mr.  Humphreys  for 
the  puriiose  of  security.  When  a  grantee  ob- 
tains title  to  property  with  money  loaned  to 
parties  related  to  the  property,  as  the  Reltz- 
es were  in  this  case,  there  can  be  no  doubt 
ttiat  the  transaction  is  .  a '  mortgage.  Rogers 
V.  Davis,  91  Iowa,  730,  59  N.  W.  265;  Hall  v. 
O'Connell,  52  Or.  164,  96  Pac.  718,,  96  Pac. 
1070;  Jones,  Mort  (4th  Ed.)  H  331,  332;  27 
Cye.  679. 

When  the  prime  fact  that  a  loan  was  msde 
and  a  debt  thereby  created  Is  in, dispute,  and 
the  evidence  relating  thereto  is  conflicting, 
then  many  attendant  facts  and  circumstanc- 
es are  noticed  and  given  weight  {is  evidence 
for  and  against  the  prime  fact  Such  are  to 
be  found  in  the  authorities  cited  by  the  de- 
fendant Here,  however,  the  prime  fact  is 
clear  and  undisputed,  and  no  recourse  need 
be  had  to  the  attendant  facts,  as  in  cases 
of  dispute. 

[4]  The  defendant  contends  that  the  plain- 
tiffs should  hate  alleged  an  offer  or  tender 
of  the  amount  admitted  to  be  due  and  se- 
cured by  the  alleged  mortgage.  There  is 
some  conflict  in  the  authorities  as  to  whether 
this  mnst  be  done  in  a  suit  to  redeem.  Here, 
however,  the  complaint  alleged  and  the  an- 
swer admitted  that  the  defendanVwas  claim- 
ing the  ownership  and  right  to  possession  of 
the  property,  And  wa6  prosecuting  'an  Action 
in  another  court  to  oust  plaintiffs  fr6ni  pos- 
session, In  which  action  these  plaintiffs  were 
debarred  from  having  heard  and  determined 
matters  which;  if  proven,  entitled  them  to 
possession:  The  action  in  the  district  court 
was  commenced  to  have  the  true  relation  <Mt 
the  plaintiffs  established  and  their  (rassession 
Vt  the  property,  to  which  they  were  entitled 


UBd«fr  the  allegationB  of  th^  JDiMnplaint; ' 
protected.  Under  the  allegations  of  the  com- 
plaint and  the  case  made  by  them,  tb«y  were 
entitled  to  the  possession  of  the .  premises, 
without  paying  or  offering  to  pay  jthe  io- 
debtedness,  and  could  hot  be  ousted  from 
the  possession  until  the  mortgage  had  been 
foreclosed  and  a  deed  Issued  on  >  the  fore- 
closure sale.  OertaiDly  it  was  not  necessary 
for  them  to  offer  to  pay  an  indebtedness  to 
protKt  a  possession  .  to  which  they  were 
thus  entitled  without  payment  or  offer  to 
pay.  It  has  been  held  that  the  rule  applica- 
ble under  some  authorities  in  actions  to  re- 
deem, that  rettuires  the  plaintiff  to  tender 
the .  amount .  due,  or  allege  his  ability  and 
readiness  to  pay  it,  does  hot  apply' to  a  case 
which  has  for  its  object  only  the  construction 
of  a  contract  and  the  relation  of  the  partfes. 
Brown  v.  Follette,  155  Ind.  316,  68  N.  E.  197 ; 
Tucker  v.  Wltherbee,  130  Ky.  269, 113  S.  W. ' 
123.  This  must  be  especially  true  in  a  case 
like  the.  present,  where  the  right  of  the  plain- 
tiffs to  possession  does  not  depoid  i^on  the 
payment  of  the  debt  or  offer  to  pay. 

[6]  Plaintiffs  raise  a  question  about'  fhe^ 
right  of  the  court  to  award  poBsessipn  to  the~ 
defendant  As  has  been  seen,  ttie  action  was-. 
not  begun  for  the  purpose  of  redeeming  from, 
the  alleged  mortgage,  but  to  ha'v'e  the' true- 
rela-tion  of  the  parties  determined,  in  order 
to  protect  the  possession  of  the  plaintifb, 
which,  It  was  alleged,  was  menaced  by  the 
defendant  The  plaintiffs  prayed  that  Mrs. 
Reitze  be  adjudged  the  owner  of  and  Mitltled 
to  the  possession  of  the  premises;  and  the 
defendant  be  adjudged  a  mortgagee,  and  that 
he  be  enjoined  from  demanding  or  taking 
possession  or  prosecuting  an  action  therefor. 
Under  the  allegations  of  the  complaint,  It 
was  in  equity.  If  at  all,  that  the  relation  at 
the  parties  was  that  of  mortgagor  and  mort- 
gagee. The  plaintiffs  therefore  were  obliged 
to,  and  did,. invoke  the  aid  of  equity  to  pro- 
tect their  possession.  Having  done  so,  they 
would  not  be  heard  to  complain,  because  the 
court  awarded  the  possession  to  defendant 
when  the  issues  tendered  by  them,  one  of 
which  'was  their  right  to  iiossession,  were  de< 
dded  against,  them,  provided,  of  course,  that 
they  were  properly  so  decided,  and  that  the 
proper  allegations  were  made  and  proofs 
submitted  that  woul^  entitle  the  defendai^t 
to  possession.  The  rights  of  the  defendant 
arose  out  of  the  transaction  detailed  In  the 
complaint  Before  the  cqurt  could  protect  or 
refuse  to  protect  the  possessipn  of  the  idaln- 
tiffs,  it  was  necessary  to  determine  the  right 
t»  possession.  The  Court  certainly-  had  the 
right  to  retain  JuMsdictlon  for  the  purpose 
of  affording  complete  relief  and  thus  end  the 
litigation,  ufuder  the.  maxim  that,  "Where' a 
court  of  .equity  .h«s  Jurisdiction  of  a.  cause 
for  any  purpose,  it  will  retain  It  generally 
until  complete  Justice  Is  done."  Packard  V. 
King,  3  Colo.vfiU;  Schilling  v.  Rominger,  4 
Colo,  IW;    Danlelson  t.  Gude,  11  Oolo.  8^. 
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17'  Pab..aeS;  CoM  Co.  t.  Goal  Oo.,  24  Oolo. 
116,  48Pac.  104B.  .       •  I  ■ 

Howe!T«r,  tiw'coart  lerred  In  its  aadliig  of 
what  thft:  true  telation  of  tbe  pairtle3<  waay 
and  tdtat  tji^  defendant  was  entU:le4  to  pofr' 
sesstouJ  For  that  reason  the  JndgmenC  was 
wrong;,  and  it  is  therefore  reversed,  and  tlie 
caBse  remanded  for  nelw  trial.  i. 

Reversed  and  remandbd. 

•'BAILEY  and  GtARBIOCBS,  JJ.,  canomv  •  • 


■  SBITZIE  et  »1.  T.'  vHUMPHRBTSj   • 

(Supreme. Court  of  ColoraciV,     jiine  Si'lOTSf.") 

1.  FofteiBVt  Bntbx  and  D«tain«b  (i  12*)— 

Answer— Defenses.  . 

Rev.  St  1908,  {  2612,  provide*  that  in 
an  atftjon  for  unla-wful  detainer,  defendant  aiiall 
set  forth  in  his  abswer  all-  tbe  sutfsteotial 
fact8.0D.which.be  relies,  entitling  bim  to  the 
possession  of  tbe  property  described  in  plain- 
tifT'g  complaint.  Held,  that  defendant  in  such 
action  was  entitled  to  plead  and  prove  that  a 
deed  under  which  iilaintiS  claimed  titie  waa  in 
fact  a,  mortgage,  and,  not  ^bavinx  been  fore- 
closed, defendant  mortgagor  was  entitled  '  to 
possession. 

[Ed.'  Note.— i"or  other  cases,  see  ForcitHe 
Bittvy  and  Detainer,  Cent.  Dig.  {{  SThSS;  Dee. 
Dig.  |.;ia.»] 

2i  LANDfLoitD  AND  Tenant  (J  tt2•)■^IiAH»- 
^:.0Bl»•s  Titl»— Denial. 
r,Th«  rule  that  a  tenant  may  not  deny  his 

landlord's,  title  does  not  ppply  until  the  irela- 

tion  of  landlb'rd  and  tenatit  has  been  first  estab" 

llshed,  BO  that  defendant,  when  su{ed  in  unlaw 

fuj  detftiner,  may  allege  ^nd  prove  that  be,  nev- 

ox    was    a    tenant,    biit  .was   a    purcjiaser    or 

moTtgagor  in  posseBsidn,  and  for  that  reason 

wAa  entitled  to  remain.'     ■ 
[Bd.   Kote.— For   otbe'r  cases,   see   Landlord' 

aw.  Tenant,,  Centj  Dig.  If  152-3.54, .  156rl58,. 

1«8.,170;  .Dei?.  ?jig.  I  (J2.»]    .  ■ 

3.  Fy>BciBLB<  Bntrt  and  Detainek  ({  13*)-^ 
i  Otijkb.  Action  Pendino. 

Plaintiffs  suedr  iu  equity,  to  .'have  a'  deed 
under^'which  defendant  claimed  title  'dt'cliired 
a  mortgage,  and  to  protect  their- possessioB: 
before .  foreclosure,  -  In  hia  answer  defendant 
afi^matively  pleaded  his  title  through  tbe  ouit- 
claim  and' sheriff's  deeds,' and  also  pleaded  ez'- 
ecutiofi  al  a  lease 'to  plaintiffs,' alleging  that 
suob .  instruments  were  what  they  purported  to 
be,  and  that  plaintiffs  went  into  possession  as 
bis  tenants;  that  the  lease  hkd  expired;  that 
a  demand 'had  been  made  for  poSaeaaiea^  and 
that  he  was  entitled  to  immediate  pftsseasion, 
for  which  bf)  prayed,  and  tor  general,  relief. 
B'dld,  tbaf  tne'  court  thereby  acCjuired  jorisdlc- 
tiOB  of  4he  'eiitire  controversy,'  iead'  sb«uid 
baye.  dismissed .  or  abated  a?  subsennent  action 
for  unlawful  detainer  brought  by  defendant 
therein  to  recover  the  same  property,  based 
oni  the  same  tiUe,  during  the'  pendency  of  the 
MdI^  auit,.    ;.! .   . 

1B4>  N«««>i-F«r  ttbei)  «aaes,  .see  Foroibl* 
EntryandDetajnex,  Doc.  Dig.  f  13.*] 

Error '1»  ttstrlet  C*rtrt,  City  and  Connty 
of  Den^et ;  HArry  O.  RMdle,  Jiidg«. 
•  -©iWa*^nl  detainer  by  Hai*y  W.  Humpb- 
teim  asalMst  Albert  Reltze  and'  another. 
Jv^gBsiiBt  for  plBlntHT,  and  defendants  bring 
error.  -  .  Reversed  and  remanded.  - ' 

^er  ether  vuU  •••  sua*  tople  and  iMcUok  NbliBKR  In'Dec.  Dig.  t'AiiL  Dig.  Kij  Hi.  SerlM  A  Hcji'r  InduM 


F.  T.  JolinsoiTi-ani  JSi  ^.t^oIuaiTon,  both  of , 
Denver,  far  plaisitlffs;  'in  errox- .  <E^ward  L. . 
Sbannon,  of  Deuver,i  fop  pendant;  In, ^rror. 

■  MUSSBB,  -J.  This  writ  of  error  was  SMed 
oot  to..  ravibW'  a:  ^ndgment  of.  tbe  district 
court  ■■  in  ,Am  action-  :4f  oslawful  detainer, . 
wblcb  was 'begun  be£oref  .a  lostice  of  tbe 
ptace.  It  'involves  .tb«  !»nie  property  and. 
In  fact,  tb6  same  tininsaictioti  and  parties  as 
case  No.  6,588  (125  7ac,'6tS)i  vblcb.  has  Just 
been. determined.  iFor  oonTeBlence,i we.will 
refer  to  the  case  last  mentioned  bs<  the  equi- 
ty suit 'and  theothist.cs  unlAwful  detainer. 
Tbe  two  were  co0Mltdi.te0  foe  heading  and 
detemilnation  -  In '  tbis :  OMrt. .  As '  shown  by 
the  opinion  in  the  equity  suit,  tbere  was  an 
unlawful  detainer  actldn  between  the  same 
parties  for  pasaession  bC  tbe  same  property . 
pending  In 'the  county  comt  on  appeal  from 
a'  Justice  of  tbe  peace:  '.It  'la  made  to  ap- 
pear in  this  case  that  that  first  unlawful 
detainer  action  ran.  afoul  of  some  question 
of  Jurisdiction  In  tbe-jcennty  Cotart  and  was 
dismissed.  Tbe  present  unlawful,  detainer' 
action  was  oommenbed.  In  a-.  Justice  court, 
whUe  the' equity 'aotioiir  'was. pending  In  the 
district  court,  TOn  the  > incoming  of.  the  de- 
fendant's abswcFf  the  .'Justice  certified  the 
action  to  tb«  distrloti  oonrt.  'We  need  not 
stop  to  inquire  whether  tlie'  Justice  should 
bave  so  derti&ed  the  case?  .for  tbe  district- 
court  had  JurisdiettoD-iini'anla'Wfal' detainer, 
a'nd  the  parties  appeak%d'H&d  made  motions,' 
filed  pleadings, '  and 'tried  the  case  wltbont 
objecting  to  its  being  therie.' 

'ftn:.  HumpbreyA,  'tbe  plaintiff,  alleged  in 
bis  complaint  ibat  he  bad  leased  the  prem* 
ises  to  the  defendants,  the  Reitzes,  for  a 
certain  '  t6ti6);  ftiat'tbe  term  bad  endeii; 
that  udder  tbe'  contrfttst  of  lease'  the  defeM< 
ants'  bad  agreed  to  surrender  the  premises 
at  the  end  ot  the  term ;  that  demand  in 
*rltliig  ha'd  been  made'  upon' fbem ;  'ttat' 
they '  refused  to  surrender ;' '  a'nd '  prikyed  for 
possesWion'  fn  plaintiff.'  To  this  complaint' 
the  de^endarits  filed  all  anSVver,  first  denying 
the  alle£atIo'ns  of  the  complaint,  and  tb^n 
further  answered  thkt  the  defendant  Bertha 
S.  Reitze  had  |>ori;owed  money  frooi  the 
plaintifr.;  that  tlie,  property  bad  been  deeded 
to  the  defendant  to  secure  the  loan ;  that 
the  lease  had,  been  executed  upon  the  false 
and  fraudulent  representations  of  the  plaln- 
tifl^  that  all.  parties  would  t>e  better  secured 
by  aliowjlug  the  plaln^ff  to  pretend  to  be 
the  owner  of  the  prenxises,  and  to  go  through 
the.  i^orm  of  execjutlng.a  lease  thereof;  and 
that. the, plaintiff  h^o  no,  ri^t  in  the  prem- 
ises, (except  ()B  mortii;agQe.  For  a  further 
answer  and  cross-complaint, .  the  matters  of 
tbe  loan,  quitclaim,  and. sheriff's  deeds,  lease, 
and  optiom,  detailed  in  the  oPhilon  In  the 
equity  suit,  'were  pleaded  by.  tbe  defendants, 
and  they  alleged,  in  substance,  that  tbe  lease 
mentioned  byi  tbe-plnliitur  in  his  conaplalnt 
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was  a  part  of  the  transaction  whereby  the 
loan  was  secured;  that  the  plaintiff  had 
no  other  rlj^ts .  In  the  /Piemtees  than  as 
mortgagee ;  that  the  inoitgag^  had  not  been 
foreclosed ;  and  asked  that  the  complaint  be 
dismissed  and  that  the  defendant  Bertha 
Reltze  be  adjudged  io  be  the  owner  of  the 
premises,  subject  to  the  mortgage  held  by 
the  plaintiff.  To  this  answer  the  plaintiff 
replied.  In  substance,  that  In  the  transac- 
tion detailed  In  the  defendants'  cross-com- 
plaint the  plaintiff  became  the  owner  of  the 
premises,  and  the  relation  of  landlord  iind 
tenant  was  created  between  him  and  the  de- 
fendants. Before  the  trial  of  the  unlawful 
detainer  action  In  the  d^trlct  court,  the  equi- 
ty suit  was  tried,  in  which  a  judgment  was 
rmdered  in  favor  of  Humphreys  and  against 
the  Relties,  finding  and  adjudging,  that 
Humphreys  was  the  owner  of  the  premises 
and  entitled  to  the  possession  thereof,  and 
tbe  Beitzes  were  ordered  to  dellrec  posses- 
sion within  10  days,. and  If  they  (ailed  to  do 
so  that  a  -  writ  should  issue'  to  oast  them. 
Trom  this  judgment;  an  appeal'  Was  taken. 

After  the  rendljtioiD  of  i the  Judgment  in 
tbe  tfpiitj  AUlt,  while  the  appeal  was  pend- 
iag,  the  plaintiff,  by  leave  of  court,  filed 
wlmt  be  called  Jiia  auppletnentai  answei:  to 
dotendanta'  further'  answer  and  cross-com-i 
plaint,  wherein  he  alleged  the  commencement 
o<  t^  equity ,  suit,  set  forth,  the  pleadings 
aad  tbe  jndgmoat  rendjered  thiereiin,  alleged 
that  the^auee  of  actioa,  the  patters  adjudi- 
cated, and  the  parties  in  tbe  equity  suit  wero 
th«  same,  as  involved  in  th^  further  answer 
and  cross-complaint,  an^  that,  the  defendants 
were  thereby,  estopped  from  making  their 
attempted  defense.'  io  this  so-C3.Ued  supple- 
mental answer  of  the'  lilklntiff,  th^  defend- 
ants replied  and  alleged,  among  other  things, 
that  the .  equity  suit  was  brought  before  the 
milawfnl  detainer  action, ' 'admitted  the  ren- 
dition of  the  Judgment,  the  identity  of  caiise 
of  action,  matters  adjli^eated  and  pai-tiies 
In  the  equity-  suit,  alleged  tfiatan  ai;^)eal'had 
been  prayed,  allowed,  and  perfected  from  the 
Judgment  of  tbe  district  toiirt,  wherfe  tbi 
suit  was  pending,  and  prayed,  that  the  unltiw- 
ful  detainer  action  be  abated  until  the  flnal 
determination  of  the  equity  suit. 

[1]  The  plaintiff  contends  that  the  defend- 
ants could  not  plead  and'  prove  in  sncli  an 
action  the  transaction  of  the  loan,  quitclaim, 
and  sherlfTs  deeds,  lease,  and  option,  whlch^ 
If  proven,  would  make  the  relation  of  the 
parties  mortgagor  and  mortgagee,  as  seen  In 
the  opinion  of  this  court  in  the  equity  suit; 
If  the  relation  was  mortgagor  and  mortgagee, 
tbe  defendants  were  entitled  to  the  posses- 
sion. Se<>t!on  2612,  Rev.  Stat  1908,  pro- 
Tides  that  a  defendant,  in  an  action  -fob  un- 
lawful detainer.  In  his  answer,  "shall  set 
forth  all  the  substantial  facts  upon  wblcU 
be  relies,  entitling  blrn  to  tbe  possession  of 
tbe  property  described  iil  plaintiff's  bom- 
plaint."     m»' possesion  as°  a  mortgagor  la 


pomiei^lon.  ,  Of  course,  if  he  sb^U  plead  such 
a^;f^9t,  txe  may  prove  it  and  profit  thereby,, 
AdcockiV,  Lieber,,  117  Pac.  993. 

(}J  T^  court  reused  to  permit  the  defend- 
fint8,,t;o  introduce  evidence  tending  to  proye 
the. transaction  of  the  loan,  which  made  the. 
relation  of  .the  parties  mortgagor  an4  mort-' 
gagee,  Instead  of  landlord  and  tenant,'  as  a1-  _ 
leged  in  plaintiff's  complaint.  This  evidence  \ 
was  objected  to  .on  twa, grounds:  First,  Sft-j 
cause,  as  cj^ijmed,,  the  relatipn  wa^  landlord 
and  tenant;  and,  se<;oqd,  hecause  these  mat-' 
terf^  had  been  litigated  and  determined  in 
the.  eqju^ty  ,sult  It  was  Incumbpnt  upon  the. 
plaintiff  (9  |BBtablish<.the  existence  of  the  re;.' 
latlon  of  landlord,  and  tenant,  else.  Us,' ac-.. 
tlon  would  fall.  It  p^e^  w  a,uthorities  to' 
show  that  a  defendant  may  disprove  .such 
relatloi)  .by  proving  som(>  other  one  tha^' 
would'  entire  him  to  .possession.  "It  Is  not:  a, 
defendant^^ss  {sucb,  who  is  ^;^red  froih  .de- 
nying, 3  plaintiff's  title;,  ^>ut  it  Is  a  tenant; 
vir|io  Is. not.  allowed  to  4en]r^  the  landlprid^s 
t^lc^  Thelatter  relation  must  exist  ito  apply| 
the.xule.  Th^  plalntllt. may  allege  that  tie 
deifend^nt  la.^  tenant  »nd  introduce,  evidence 
to  prpv^  ^;  but  that  is.  not.conoluslY^  PPQn 
the  defendant  The  lattjet  may  gq  ifo^ard. 
and  proye  that  be  never  v^is  ia  tenant,  but, 
a  purchaser  ..or  mortgagor  in  possesslop,  for 
In^^qce,  and,  for  that  •r^sop,  entitled,  to 
rf>maiq,  .This  Is  so  plain  that  the  court  must 
have  ruled  out  ,the  offer  pf  defendants,  on 
the  grpioa^  tjhat.iUie  viatter^  they  wanted  to' 
vxoxf^,1\ni  jb^fsn  adJufUcated  in  tbe  ^nlty' 

suit-     .■■       .      ••■-'      •'.',,.      „■■      '    :        '  ,         '..  ..'.     ,.        ■ 

^ ,  'VVe  need  not.  determinp  whether  these  mat- 
ters WjB^jp  ,rea  adjudicata'ln'face  of  the  fact 
that  an  appeal  had  been  taV^n  from  the  judg- 
ment. I, The  pla^tilf  atte.mp,t8  .to  say  that  his 
rjlgbts.u^derjtha  lease  and  t>Ui  right  to  pos- 
session werq' not  adjudicated'  In  tl>e.'^uity 
suit    T^e  decjree  speclflcally  names  the  tease^ 
and  finds,  thf^t  it  jvas  ,wh.at  it  purported  tfi 
tie;,,  piftt  it.  ha4  ^plred,  and  tbe  IteltzecJ 
had  no  more  rights  '  thiereiinder ;  .''and   ad- 
j^idged  that  Humpbreyjj  was  entitled  to  the 
linrQe,diate  possession  qf  ,the  ''prfemis^s,  and 
ordf!red,,the  Beitzes  to  vacate,  and  thit  if 
they  did  not. do  so  in  lO  days'  an  appropriate 
writ  shpi^d.  issue.  ..... 

.[3]  It  wa?  thus  made  to  a'ppear  Ijy  the 
plaintiffs  oVvri  plea'  that  his  tlghtS  tinder 
the  lease  had'  been  kdjudicated,  as  well  as 
the  'I'lghts'  of  the  defendants.  He  flldd  his 
answer  lii'  .the  equity  suit  beh>re  he  brought 
his  action  fot  miWwfnl  detainer.'  "'In  this 
answer,  not ''content  with  mere'  negation* 
h6  afflrniatively' pleaded  his  title' through  the 
gultcla'tm  and  ^hericrs  deeds,  as  welt  as  the 
execution  of  the  lea^ev  alleged  that  these 
Instruments  werewbit  Ibey  purported  toi'tte; 
that  the  Rettzes  went  Into  possession  under 
this  lease-  as  Humphreys!  tenants;  that  the 
lease  had  expired;- that  written  demand,  .had 
been  made  for  the  possession ;  that  he  was 
entitled' to  immediate  pbSSestiioB;.  .flat' .the 


a  subatantlfil  fact  ou  which  he  may  rely  for   tenant?  held  over  wrongfully  and  contraiy 
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t6  the  terms  of  the  lease;  and'prayea  foir 
the  possession  and  general  relief.'  Be  thills' 
Invoked  the  Jurisdiction' of  the  court'to'cOm- 
plfetely  determine  the  litigation  In  the  eqohy 
salt  Afier  .doing  this,  he  sought  t'h6  aid  of 
another  cotirt  In  this  action'  between  the 
same  parties  to  obtain  the  relief  that  h^  had 
affirmatively  submitted  to- the  court  in  the 
equity  suit.  He  persisted  In  the  prtiseeutlon 
of  both  actions  la  the  district  court ;  aild, 
aftet  obtaining  a  judgment  in  one^,  he  Used 
that  Jndgoiient  to  obtain  the  iHiae  relief  In 
the  other,  notwithstanding  the  iUdgment  had 
been  appealed  froin.  The  dlstrlct'conrt  gave 
him,'  li^  this  case,  a  judgment  tfaM  be  had 
aii'eady  obtained  in  that  court  Both  eases 
came  to  this  court  for  review,  and  have  been 
heard  together.  This  court  has  reversed  the 
Judgment  In  the  equity  suit  and  remanded 
that  action.  If  this  Court  were  now  to  af- 
firm the  Judgment  in  the  unlawful  detainer 
suit  on  account' of  the  former  adjudication 
of  the  equity  suit,  it  Would  place  Itself  in 
the  anomolbus  and  Unjustifiable  position  of 
rendering  two  Judgments  between  the  EJame 
parties  on  the  same  state  of  facts,  one  of 
which  would  nullify  the  other;  and  It' would 
dp  .this  by  virtue  of  a  Judgment  which  has 
beeh  adjudged  errbneous.  The  district  cotirt 
should  have  dlsnllssed  the  unlawful  detain- 
er action,  or  abated  It  until  the  final  deter- 
mination, of  the  appeal,  as  asked  by  defend- 
ant^, Instead  of  rendering  a  Judgment  that 
was  the  same  as  the  Judgment  appealed  from. 

'While  the  distinctions  between  actions  at 
law  and  suits  in  equity  do  not  exist  In  this 
state,  yet.  right  principles  are  always  applica- 
ble ;  and  under  all  the  circumstances  of  this 
case  this  Is  a  .time  for  the.  application  of 
the  principle  announced  In  tiie  syllabus  of 
Qnldnlck  ,Co^  ▼.  Chaffee,  13  ft:  I.  S67,  as  fol- 
lows: "  "\VTien  proceedings  at'  law  and  in 
equity  are  pending  between  the  same  parties 
and  for  the  same  cause  of  action,  the , court, 
on  motion,  will  compel  an  election  of  reme- 
dies; and  when  the  equity  proceedings  h^ve 
been  carried  to  hearing  and  decree  the  court, 
on  motion,,  will  enjoin  the  prosecution  of  the 
suits  at  law,  and  wUl  order  the  discharge 
of  any  attachment  made  In  them." 

From  the  two  records  before  us,  it  appears 
that  every  issue  tendered  in  both  can  be 
determined,  every  right  of  each  party  ad- 
justed, and  every  relief  to  which  either  party 
may  be  entitled  can  be  given,  in  the  equity 
suit  If  any  amendment  should  be  thought 
zwcessary  to  fully  accomplish  this,  it  may  be 
Allowed.  Bo  that  the  further  prosecution  of 
the  unlawful  detainer  action  would  be  vexa- 
tions and  serve  no  good  or  useful  purpose. 

The  Judgment  of  the  district  court  is 
therefore  reversed,  and  the  cause  remanded, 
with  directions  that  the  action  be  dismissed. 

Bevened  and  remanded. 

BAIIiHT  and  GARRIGUBS,  JJ.,  concur. 


NBSBIT,  Sheriff  (WORK,  tnterveaer),  ▼.  SI- 

GBL-CAMPION  UVB  STOCK  CO. 
(Bupremfe  Court  of  Colorado.     July  1,  1912.) 

1.  COUBTS     (j     213*)— 5rOBISDICTIOIf— AMOUS* 
IN   CONTBOVEHST. 

The  Court  of  Appeals  act  (Laws  1911,  p., 
266),  providiof  for  review  of  any  decision  of 
the  Court  of  Appeals  involving  the  construc- 
tion of  a  provision  of  the  federal  or  state  Con-' 
stitution,  or  relating  to  a  franchise  or  free-' 
hold,  or  "a  jadgment  for  more  than  $5,000  ex- 
clusive of  costs,"  does  not  authorize  a  review 
by  the  Supreme  Court  of  a  decision  of  the 
Court-  of  Appeals,'  on  the  ground  that  the 
amount  in  conCrovergy  «zceed8  $5,000,  where 
the  Judgment  complained  of  is  for  less  than 
$5,000,  while  the'  pleadings  show  the  value  of 
the  property  involved  is  $14,000;  the  quoted' 
words  meaning  an  actual  money  Judgment  foci 
more  than  the  sum  mentioned. 

(Ed.  Note. — For^  other  casss,  see  Courts,- 
Cent  Dig.  Sf  517-^27;   Dec.  Dig.  f  213.*] 

2.  Statutes  (J  188*)— Cohstructioh. 

The  court,  in  construing  a  statute,  must 

give  effect  to  it  according  to  the  ordinary  and 

usual  meaning  of  its  language.  i 

[.Edi   N«*e.— Foe  Qtbe<  caaes,  see  >.Statatea^ 

Cent.  Dig.  H  286,  267,  276;  Dec.  Dig.  |,188,»1 

En  Banc.    Error  to  Oonrt  of  Appeals. 

Action  by  the  Slgcl-Camplon  Live  Stock 
Company  against  Alexander  Nesblt,  Sheriff, 
in  which  Robert  M.  Work,  trustee  In  bank- 
ruptcy of  Abe  Becker,  alias  Tom  JohnsOn, 
Intervened  by  petition.  There  was  a  Judff- 
roent  of  the  Court  of  Appeals  (123  Pac.  110^, 
affirming  a  Judgment  for  plaintiff,  aad  de- 
fendant and  intervener  bring  error.  Dia- 
mlssed.  >'..'■ 

Stuart  &  Murray,  of  t)enver|  for  plaintiff 
in  error  Nesblt.  Robert.  M.  Work,  of  Ft 
Morgan,  pro  se.  Gqudy  &  Twitchell  anfl  f. 
H.  Bu^khardt,.  ^11  (>t  Denver,  for  defendant 
in  errpr.  .  ",',' 

BAILBT,  X  The  nia,tter  for  consideration 
is  a  motion  to  dismiss  a  writ  of  error  sued 
out-pf  this  court  to  review  a  decision  of  the 
^o^rt  of  Appealsy,  affirming  a  Judgment  of 
the  district  court  of  the  city  and  county  of 
Denver,  In  a  cause  wbiereln  the  Slgel-Cam- 
pion  Live  Steele ; Company  was  plaintiff,  and 
Alexander  Nesblt,  as  sheriff,  was  defendant. 
In  which  action  ^bert  M.  Work,  trustee  in 
bankruptcy,  Intervened.  The  district  court 
dismissed  the  interirenUon  petition  of  Work. 
At  the  trial  there  was  a  Jury  verdict,  upon 
which  Judgment  was  ordered,  allowing  plain- 
tiff to  retain  possession  of  the  property  in 
dispute,  and  awarding  one  dollar,  as  dam- 
ages for  the  unlawful  taking  and  detention 
thereof,  with  costs.  The  suit  is  in  replevin, 
and  it  Is  admitted  by  the  pleadings  that  the 
property  in  controversy  Is  of  the  value  of 
$14,000. 

The  act  creating  the  Court  of  Appeals 
(Laws  1911,  p.  266)  has  been  upheld  by  this 
court  as  consUtutlonaL  People  ex  reL  v. 
Scott  et  al.,  120  Pac;  126,  All  of  the  provi- 
sions are  to  be  therefore  treated  as  in  full 
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force,  ana  given  efftict  according  to  their 
plain  and  undoubted  meaning.  By  Sections 
4  and  5  t!iere6f  provision  Js  made  for  the, 
transfer  of  causes  pending  In  the  Supreme 
Court,  on  appeal  or  error,  to  the  Court  of 
Appedis,'  making  the  decision  of  the  Court  of 
Appeals  in  all  such  cosies,  elicefpt'as  speci- 
fied In  sectlb'n  6  of  the  act,  final  and  con- 
clusive.' That  portion  of  'section  6  which 
directly  relates  to  the  matter  under  conalder- 
ation  la  as  follows: 

"Sectlpn  6.  Provided,  Jiowerel*,  that  In 
causes  thus,  transferred  from  the' Supreme 
Court  to  tike  Court  of  Appeals,  whether 
pending  on  appeal  or  error,  wherein  the  de- 
cision necessarily  tnvblTes  the  construction 
of  a  proVlsloh  of  the  federal  or  State  Cbn- 
stlllntlon,  or  relates  to^  a  frinchltfe  '6r  free- 
hold, or  a  judgment  for.  more  than  .$6,000, 
exclusive  Of  costs,  such  declsloil  thereof  by 
the  CouH'of  Appeals  shall  not  be  final. 
Such  cases  may  be  reh^rd  in'  the  Supreme 
C<fcrt  by- writ  of  error  from  the  latter  courts 
unlaer  mleH  to  be  adopted  by  It"  . 

The  contentton,  in  snj^iort  of  the  motion 
to  dismiss.  Is  tliat'tfae  matter  sought  to' 6e 
reviewed  falls  '^thlh  none  o^  the  exceptions 
found  In  se<!tlon  0,  since  the  cteclslon  neither 
iUTblves  a  coneittactloh  o^  a  proytilon  of  the 
federal  or '«tate'Co«»irtltntlon,  nor  relates  to 
a" franchise  or  frwhoTd,  nor' to  a' Judgment 
for  more'  thhn  f5,000,  exclnslve  of  costs.  On 
the  other  hand  It  Is  urged  that,'  as  the  plead'^ 
Inga'  show  the  valwe  of  tiie  property  IhrolVei 
to  be  $14,000,  the  Jttdj^^t  Is  reviewable  by 
tlH«  court.  •  •   - 

[1,2]  The  ptb  vision  relating  to  reviews  by 
the  Snpreme  Obtitt  of  certain  Oburt  of  ApiJ 
peals  decisions  is  so  cleari  simple  and  direct 
that  it  needs  no  eonstrdetion.  It  'has,  and 
can'  kaver  bat  ond'  meanlagi  nor  can  that 
meanMg  be  In  the  I^st- in  dovbtr  In  plain 
and  unmiatakaUe  language  it  provides  Yor  a 
review  <^  any ^edMon'  of  the  Court  ftt  &p^ 
peala  which  necessarlty  lavolvea  a  cbtastruc- 
tion  of  either  a' provision  of' the  federal  or 
state  Constitution,  or  relates  to  a  franchise 
oB  freehold,  or  to  a  Judgment '  for  more  than 
15,000,  exclusive  ot  costs,  tand  ct  no  other. 
The  judgment  last  referred  to  in  the  provi- 
sion under  conslderatlos  is  one  Which,  In 
tecmS)  1b  measured  by  an  award  In  dollars, 
not  by  the  amount  involved  in  tiie  suit  or 
the  value  of  the  property  to  controversy. 
The  provision  reads  precisely  so.  That  such 
Is  Its  meanhig  is  not  debatable.  The  statute 
says  where  the  judgment  is  "for  more  than 
$5,000,  exclusive  of  costs."  That  means  an 
actual  money  judgment  for  more  than  the 
sum  mentioned;  no  other  meaning  can  be 
fairly  £lven  it.  With  the  wisdom,  policy  or 
justness  of  the  law  this  court  has  nothing  to 
do;  those  were. matters  for  the  Legislature 
to  consider  and  settle.  Nor  had  the  court 
p»wer  or  authority  t«  read  Into  the  statute 


something  which  plainly  Is  not.there.  If  the 
law  as  It  now  stands  proves  lhexp<edlent,  re- 
lief musft  be  bought  by  legislation.  Courts 
are  powerless  to  give  it. '  Their  province  and' 
function  is  to  interpret  and  enforce  the:  law 
as  found,  not  to  change  and  modify  old  laws, 
and  thus,  by  strained  and  unwarranted  con- 
struction, virtually  make  new  ones. 

By  section  1  of  the  legislative  Jict  of  1881 
(liaws  1881,  p.  118)  creating  the  original 
Court  of  Appeals,  it  was  provided;  - 

"Section  1.  No  writ  of  iBrro*  from,  or  ap^ 
peal  to,  the  Siipreme  Court  shall  lie  to  r^ 
view  the  final  judgment  of  any  laf^ioc; 
court,  unless  the  JDdgBaent,-.or  in  replevin, 
the  value  found  exceedk'  two  thousand  Iflve 
hundred  dollars,  exclusive  of  costs:  Provid- 
ed, this  limitation  shall  not  apply  where  the' 
matter  in  controv«i:sy  relateis  to  a  franchise 
or  freehold,  nor  where  the  construction  of  a' 
provision  of  tSie  Constitution  of  the  state  or 
of  the  United  States  la  necessaiy  to  the  de>' 
termination  of  a  case.". 

It  is  to  be  observed  that  by  thi^  prbvlsion' 
for  reviews  of  the  decisions  of  the  former. 
Court  of  Appeals,  it  is  expressly  proyided 
that  where  in  replevin  the  value, found  vr-. 
ceeded  $2,500,  exclusive  of  costs,  a  ceview 
might  be  had.    The  fact  that  no  such  provi- 
sion is  fouhd  in  the.  pr.esent  statute  la  slg-' 
nlficant     The  only  reasonable-  oondusion  is,: 
that'  the:. provision  was  «mitted  advisMly. 
Othtrwttl^,  had  the  pvrpo^  been'  to  allow  it; 
review  In  such  (xsee,  tiie  ^glslature  would . 
have  pr6vlded,  aftei?  tiie  l^ann^  of  the  old" 
statute,  tixttiwheirs  Ja  lei^evln  the  value  of 
the  property  exceeded  a   eertain   sum   the^ 
Wrtt  of  error  should  He.    Oi'^  a  review  had 
been  intended,  whe;:e  the  amount  involved 
was  more  than  $5,000,  -It-  would  bare  heea. 
BO  declared.     But  nothtngo^  tiie' tk>rt  wait 
done ;  the  statute'  pro^des  for  a  ^e^ew  bnly^ 
where  there  is  a  judgment  for  more  than 
$6,00a    So-'  that,  firom  every '^stdnd^lMT'  the 
conclusion  must  be  that  no  review  6f' a  d^-- 
slon  of  the  Court  of  Ap^eal6  v^ak  intoided, 
and  none'  has  been  provided  foi',  where  a' 
consideration  of  a  proivlslon  of  the  federal  or- 
state  Constitution, is  not  pece6{nElly:lnTl>lvad, 
or  where  it  does  not  relate  to  a  franchise  pn 
a  freehold,  except  of  a  money  judgment  in 
excess  of  $5i000.  excluBivfr  of  costs. 

Since  the  question  Involves  the  construo*' 
tion  of  a  particular  statute,  fallare  to  cite 
authorities  in  point  oceaslcms  no  surprise. 
Indeed,  precedents  are  not  needed  tO'  support 
the  conclusion  rea<died.  The  duty  of  the 
court  la  to  give  efTect  to  the  statute,  accord- 
ing to  the  ordinary  and  usual  meaning  of  its  - 
language.  In  which  view  It  is  obvious  that 
the  motion  mast  be  sustained,  and  the  writ 
dismissed.    Judgment  is  ordered  aocordinj^jr. 

OAMPBElLL^  a  J.,  not  participating.  - 
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TOST  T.  IRWIN. 
(Saprem*  Court  of  Colorado.     July  1,  19112.) 

1,  Limitation  ot  AcnoNa  ({  182*)— Plkao- 
irq-^Mannkb. 

'Th«  objection  that  an  action  la  barred  by 
the  atatateoC  Umitationa  cannot  be  raiaed  by 
general  demurrer  or  general  denial,  but  must 
be  apecially  pleaded,  either  by  anawcr  or  by 
apecial  demurrer. 

[Ed.  Note.— For  other  caaea,  aee  Limitation 
oC  Actiona.  Cent.  Dig.  U  67&t6S2,  685,  706: 
Dec  Dig.  |,1#2.»J   .  . 

2.  (dMITAIIOR  Of  AOTIOiIIB.  (|  182*)— PUCAB- 
IRO— WAIVKB. 

tbt  defense  oit  limitations  is  waivid  on- 
iMi  pleaded. ' 

(Bd.  Note..-ror  other  cases,  see  Limitation 
ot  Actiona,  Cent... Dig.  il  67MS2,  68&,  705; 
I^Dig7{182r^ 

8.  LlMITATIOS  OF  AqnONS   (i  180*)— PlJBAD- 

»o. 

Though  not  aathoriced  by  the  section  ot 
the-  Code  stating-  the  grounds  of  demurrer 
(SLev.  Code,  |,  5^),  the  statute  of  Umitationa 
may  be  interposed  by  special  demurrer  where 
the  bar- appears  oh  the  face  of  the  complaint, 
or  may  be  Interpoaed  b/'  anawer  if.  the  defend- 
ant ao  elect.|. 

..[Ed.  Note.— For  other  cases,  see  Limitation 
of  Actions,  Cent  Dig.  ti  $70-675;   Dec.  Dig.  i 

isa*} 

4;  LnnTATiOM  or  Aotiorb  (i  182*)— Waitkb 

^rDmuaKBB. 

The  defendant  did  not  .wsItc  his  right  to 
plead  the  statute  of  limitations  by  filing  a  gen- 
eral deiniirrer,  or  by  securing  permission  to  file 
•  special  demurrer. 

.  [B^  Note.— For  other  cases,  sse'IimltatioB 
of  AfiBons,,  Cent,  Dig.  H;  676-^)  6S»,  705.; 
Dec,  Diif.  t  182>]  ,  ..(  .. 

S,  LnuTATiojiT  or  AcxiDRS  (I  180*)— Duub- 

UCB— DiscBcnoN. 

The  matter  of'  permittink  a  'deifaiaant  b*^ 
fore,  a/ction  «n  hi*  general  -  demurmr  to  file  «. 
special  demurrer  ^setting. up- that  it.appeared  on 
the  face  6f'tne  coinpUint  that  the  action  was 
barred  by  lliA'itatioOs  waa  within  the  sound 
discretion  of  thetvial  court 

[Ed.  Note.— Fos  other  cases,  see  .Umltatioa 
of  Ac^Ka..C(|nt  Dig.  i|  970^478;   D«c.  Dig.. 

Brrwr.  to  District  Court,  Weld  Gomttj; 
Hairy  .P:  QtrnMo,  JudgOi 

Action  by  L  M.  Xost  tigainat  Hnghey  Ir- 
win.. From  Jmdgment  for  defendantt  plain- 
tiff brings  error.    Affirmed 

.  A.  i  J.  Biyaut,  of  Denver,  for  plalntifr  In 
OTvor.  '  ' 

MUSSEB,  X  In  the  court  below  Tost 
brought  an  action  on  a  promissory  note. 
The  defendant,  Irwin,  filed  a  general  demur- 
rer to  the  complaint  Afterward,  and  be- 
fore the  disposition  ot  the  general  demnrrer, 
the  defendant,  on  application  supported  by 
affidarlt,  was  permitted,  over  the  objections 
of  tlie  plaintiff,  to  withdraw  tlie  general 
demurrer  and  to  file  ■  special  one,  setting 
up  that  it  appeared  on  the  face  of  the  com- 
plaint that  the  aetioa  was  barred  by  the 
statute  of  limitations.  On  bearing  the  spe- 
cial di^murr^  was  .sustained.  .  Tbereupoa, 
on  motion  of  the  defendant  the  action  was 


dismissed  and  Judgment  rendered  ior  costs 
in  favor  of  the  defen4ant  ,  The  plaintiff  did 
not  ask  for  leave  to  amend  the  complaint 
The  contention, of  the  plaintiff  is  that  by  fil- 
ing the  general  demurrer  the  defendant 
waived  bis  right  to  {dead  the  statute  of 
limitations  under  the  oftnexpresspd  rule 
that  such  plea'  must  be  made  in  apt  time, 
and  he  contends  that,  .because  the  plea  was 
thus  waived,  the  court  erred  in.  permitting 
the  defendant  to  file  the  special  dgmurrer. 

[1]  The  ot^Jection  Qiat  an  action  la  barred 
by  the  statute  of  limitations  camiot  be  rais- 
ed by  general  demurrer,  nor  is  it  available 
niider  a  general  depial.  It  must  be  special- 
ly: pleaded  in  the  answer,  or  wlien  it  appears 
on  tl^e.  face  of  the  complaint  that  the  action 
is  barr^{l  ,lt  may  b^  Q^^ded  b^  spedal  de- . 
murrer.  ..    ■/  .  . 

[2]  It  It  is,  not  pleaded  one  way  or  the 
other,  it  is  dieem^d  waived.  Hunt  t.  Bayt, 
10  Colo.  27^  15  Pac,  410;  .Jennlpgs  v.  Rick- 
ard',  10  Colo!  395^  15  Pac  677;  ^rown.  ▼. 
Bell,  46  Colo.  163,  103  Pac  380,  23  IV  B.  A. 
(N.  84  1096,  1^  ion. ,  S.t  ,tjep.  jW- 

[3]  Section  5^,  JB,e7ised  Code,  provides  tor  ■ 
seven  grounds  pt.demwpei!.;  vnieaanjroseot 
them  appears  uyon.l^e  taoe  <ft  tlie  coi^plelnti 
it  ipaj.  pe  tatson  advantage  ot.  ..Section  80 
provjdefi  t^t .  "w^tten  any,  ot  the  qiatten* 
enamenu*d.  a^  ^ejnonahlek ,  do  not  appear 
upon  the  taee.  ot  the  con>plalnt  the  objection 
mny  be  t^iken.by  .aBswet''  The. sixth  gronnd 
of  demurreTT-that  the  comDJainit;  does  not . 
state  tacts,  sufficient  toi.iconstttute  a  canee 
of  action — is  the  only  one  by  wtiich  it  was 
ever^laim^.t^at  .the.pleaof.the  statute  at 
limitations  may  iM  mads  available.  In  the 
cases. c^ted  above  this  court  has  said  that 
the  plea  of  i  the  statute  at  UmitatlonB  can- 
not be  taken  advantage  ot  br  idemprrer  oa 
ttie  sixth  ground.  If  It  cannet  lie  taken 
advantage  ot  by  demnrrer  «&  any  of  the 
grenndi  .enumwated  in  the  CodOi  it  must 
follow  tliat  the  apparent  bar  appearing  up- 
on the.  iSa«e  of,  the  icomxdaint  is  not  matter 
enumerated  In  4be  Code .  as  dBmurrable. 
The  reason  why  thejapsearance  of  the  bar 
of  the  statute  io  the  complaint  is  not  demur- 
rable matter  la. because  the  defendant  must 
specifically  and  affirmatively  <  Indicate  his 
intention  to  Invoke  the  statute  btfore  tt  Is 
at  all  apparent  tliat  the  action  noay  be  bar- 
red. It  la  not  the  appearante  In  the  com- 
plaint, but  It.. is  Uie-laffirmative  dalm  of  tlie 
defendant,  austalAefi  by  'sufficient  proof,  that 
bars  the  action.'  Under  such  drcumstanoes, 
if  the  Code  aUne  la  to  be  followed,  the 
only  way  that  the  plea  ot  the  statute  of 
limitations  can  be  made  is  by  answer.  Tliis 
court,  very  soon  after  the  adoption  ot  the 
Code,  in  common  with  some  other-  Code 
states,  annotmced  the  rule  that  the  statute  of 
limitations  may  be  pleaded  by  spedal  de- 
murrer wlien  the  'bar  appears  on  the  face 
Of  the  complaint    The  rule  thus  announced 
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has  Been  consiatefat'l'i^^BlW^ea/'aii'tf  te  a  seil:- 
tled  rul^  of  practlc^.  .^W?  coivt  haanot  ^Id 
that, the  plea  «i  thcisiatutgi  wost.bei'iAterT 
posed  by  spedul  demurre?:  noder  suchdrcvjin- 
Btances.  ft  his  l^ld  that  it  mky  hk  go  inter- 
posed. To  ;say,  that  It  must  be  so  Intei^sed 
and  at  the  same  time  say  that  the  apparent 
bar  Is  noi  matteif  ennmferated  in  tJie  Code  as 
demurrable'  would  bfe  'to  repeal  In  part  that 
iwrtlon  of  the  Qode  that  ^royld^  that,  w|ien 
any  of  the  matters-  enumerated  ab  demurra- 
ble do  not  appear  nipbti  the  face  of  the  "com- 
plaint, the  objection  mar  ^  talaen  by /an- 
swer. NotwitUstandlng 'tlt»/faot  idMt'thtB 
conrt  IwB  said  that  the  plea  may  be  made  by 
spedid  .demurrer,  it  iuiy  be'  made  by  an- 
swer if  the  defendant  elects  to  make  It  so, 
for  the  Code  gives  him  that  right.  So  that, 
Wfaeii  It  appetos '  upon  the '  lace  of  the  c6m- 
plalnt  that  tlie  action  Wbatrred,  'tiie  defend- 
ant may  plead  the:  statnte  in  one  of  two 
ways — ^by  speoiot  '4emtirrei<  or  answer.  He 
jnay  demur  to  the  complailit'On  any  of  the 
KMnnds  ennmei'ated.l»  Ihe  Code,  and,-  wlien 
that  demninter  lisidlspooed  of«ihe  may  set 
up  his  plea  of  the  statute  df 'limitations'  in 
the  answer,  if  he  elects  to  so  plted^  -For 
Instance,  if  the 'plaintiff  relies  upon  a  new 
promise  to  ayold  the  bar  lof  iCbe  statate,  aiid 
does  not  plead  the  new  promise  i  in  his  com- 
plaint. If  a  speeiel  deiinrrer  Is  Interposed 
«nd  'SustainM,  the  plaintiff'  mayaniend  his 
cbmpiaiut  by  alleging  a  new  "promise.  '  If, 
howeff«i\  the  plea  of  the'sthttrte  is  made  by 
way  of'  answer,  the  plaintiff  ^may  avail  him- 
self of  the  new  'promtseoby  way  of  'repMca- 
tlon.  Formeriy  'Om  action  wAs  brought  tipon 
the  oirtglnal  vaiHK  of' action.'  'Defendant  an- 
swered thie  stdtuterKiM  plaintiff  reitlied  tike 
new  promlae.  Nbtwlthstandibg  the  rule  that 
the  pMa  of 'the  statute  may  betaken  advan- 
tage of  byspe<!iel'denlurrer  when  the  faee«f 
the ■  complaint' ■iwllli'perriilt',--th»  old  way  ■ot 
pleading  'hAs.'nbt''t)een 'd&ne''away  with  if 
the  defendant'  ^\'aMa'  to-  so  plead,  fbr  the 
Code  gives' him  'th^>  right  <td  answer  the  stat- 
ute. These  vieWs  are  feustained  by  the  rea- 
soning' o<  this  clAirt  In  Buckingham  V.  Orr, 
9  ■  Colo.  567,  '-whteh  -  was'  an  action  on  prom- 
ls8M7  notes.  '  'While'  it'  appearM  from  the 
compkiint'thnt  the  old  contract  on  the  note<^ 
was  barred,  the  iriaintMr  alleged  payments 
made  within  six  -years '  from  -which '  a  new 
promise  was  imiflled.  Ana  >tMs' «Kirt  said, 
"beginning  <kn  page'690:  "If)  therefore,  plain- 
tlff  states  ft  his  complaint  nltimate<  facts 
from  which  the.  law -ilmplles  a  new  i^romise, 
sncb  facts '»re  tot  surpltisa^e!  They  are  the 
ytsts  essence'-ot  the  action,  and  are-necessa- 
ly  to  prevent  a  sUbecssful'Mtack: 'by  demur- 
rer. And'the  bnly>ri^a<an<why  afaHure  to 
state 'tbem  would 'not  render  the  complaint 
olmoidoas  to  a  general  deinavrer  is  that  de- 
fmdant'-iniMt 'spe<iU10Blly  and  laOhMttvely 
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Indicate  .his  Int^ntlQn  t9  fp^yolce  ,the  statute, 
Whetner''^e'  Meads  by  demurrer  o'r'by  an- 
swer, 'if  the  an'swfer' bontalns  proper  denials 
ot'tbe'tm^  averred  in  the'  complaint  as 
the  fotbdatlon  of  the''ne#  Ikromliiie,'- -the  is- 
sae  icmada:  Tiie  additional  plea.of  the  bat 
Is  only  important  as  sho-wing  defendant's  In- 
tiention  to  claim  the  benefit  of  the  sixtute. 
It  cannot  be  that,  in  such  case  plaintiff  must, 
in  Ilia  replication,  deny  the  plea  and- reply 
the  new  promise.  '  He  doeS  not  care  to  deny 
the  bar  of  his  action  upon  the  old  Contract, 
foir  ho  relies  upon  the  new  one;  and  the  new 
promise  in-  his  replication  would  be  b«t 
ia  repetition  of  what  be  has  already  pleaded 
in  his  eomplalnt  If  plaintiff  falls  to  state 
in  the  first  instance  factp  from,  which  the 
new  promise, may,  be  Inferred,  and  the  bai;  of 
the  statute  Is  pleaded  by  answer  Instead  of 
demurrer,  he  must  of  course'  reply  the  new 
promise.  If  he  does,  not,  a  motion  is  -in  or^ 
der  for  judgment  upon  the  pleadings."  It 
must  follow  from  this  that.  Inasmuch  as  tlM 
plaintiff  may  plead  the  statute,  either  by 
special  demurrer  or  'by  answer,  the  plea  is  ill 
apt  time  If  made  In  the  answer. 

[4]  So  that  the  def^dant  did  not'  waivt 
his  right  to  plead,  the  statute  by  filing  a  gen- 
eral demurrer  and  it  was  not  waived  when 
the  «ourt  permitted  him  to  file  a  special  de- 
murrer. 

;  [8]  It  was  wtthln  the  discretion  of  the 
trial  judge  to  grant  him  leave  fo  file  the 
special  demurrer  and  .under.,  the  circomatanc- 
es  the  judge  did  not  abuse  his  discretion.  ■ 

It  the  defendant  bad,  filed  aif  answer  w)tl^- 
out  pleading  the  statute  and  afterwards  the 
judge' had  permitted  an  amendment  for  the 
purpose  of  lettftjg  in  the  plea,  authortttes 
Cited  by  the  plaintiff  would  have  then  been 
for  consideration,  but  not  undesr  the  clrcunir 
stances.  The  case- of  Spaur  v.  McBee,  -10 
Or.  78,  23  P^c.  818,  has  no  bearing;.  .  Ode  of 
the  grounds  of  demurrer  In.  Ojregon  was  that 
the  action  'was  net  commenced  within  the 
time  limited  by  the  Code.  The  Code  also 
provided' that, '  if  no  ohjectiiih  b^  taken  of 
the  matters  enumerated  as  demurrable,  they 
stiould  be  deemed  waited,  ^cept  the  general 
demurrer  and  objecttph  for  want  of  jurlsf- 
dlc'tioQ.  Uudejf  ^nch  a  Code,  ,oi  course,  the 
plea'  of  tlie  ^tnte  '6f  limitaticMU  :mn8t  be 
taken  by  demurrer  if  appearing  upon  the 
face  of  the  complaint ,  Our  Code  has  no 
sncb  ground  of  demurrer.  The  Washlngttm 
case  dted' indicates  that  ltd  Code  has' a  pro- 
vision similar  to  that  of  the,  Oregon  Code, 
i'rom  what '  has  teea  sald,^  ao  erroif  is  ap- 
parent in  the  record  before  us,  and  the 
judgment^  is"' therefore  afllrmed. 
:Judgmei)l  aflSlfm/ed.  . 

.WHITE  ahffSAILEX,.  J  J.,  concur.      • 
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BOARD  OF  COM'RS  OF  BENT  COUNTY  et 
al  y.  ATCHISON,  T.  ft  8.  F.  RX.  CO. 

(Supreme  Court  of  Colorado.    May  6,  1912. 
Rehearing  Denied  July  1,  1912.) 

1.  CouNTtEB    (I   196*)— Taxes— RtsraAiKiHO 

COLLBCnON. 

In  view  of  public  interest,  judicial  an- 
nouncement, and  Rev.  St.  1908,  |  5750,  provid- 
ing that  in  all  cases  when  a  person  shall  pay 
any  tax  that  shall  be  found  to  be  erroneous  or 
illegal  the  board  of  county  commissionerB  shall 
refund  the  same  without  abatement  or  dis- 
count, it  is  improper  to  enjoin  the  collection  of 
a  special  county  ta<  levied  to  pay  for  repairs 
on  a  bridge,  where  it  does  not  appear  that  the 
payment  of  the  tax  will  work  ai^y  irreparable 
injury  on  the  petitioner. 

[Ed.  Note.— For  other  cases,   see  Counties, 
Gent.  Dig.  f  308;   Dec.  Dig.  {  196.*] 

2.'  Counties  (|  124*)— Coni*acts— Validity. 
A  contract  entered  into  by  the  county 
commissioners  for  the  necessary  repair  of  a 
county  bridge  is  not  invalid,  where  at  that  time 
the  commissioners  had  funds  sufficient  to  pay 
for  the  bridge,  though  they  knew  that  the  fund 
mm  insufficient  to  pay  the  contract  price  for 
the  necessary  repairs,  and  also  pay  for  the 
necessary  maintenance  of  other  roads  and 
bridges. 

[Ed.  Note, — For  other  caaes,   see  Counties, 
Cent.  Dig.  i  185;  Dec.  Dig.  1 124.*] 

3.   HlOHWATS     CI    99*)— CONSTTBtJCTlON    AND 

Maintenance— Duty  of  State. 

The  primar:r  dnty  to  construct  and  main- 
tain a  public  highway  rests  upon  the  state, 
which  is  delej^ted  to  the  counties  and  intrust- 
ed to  the  various  boards  of  county  commission- 
ers. 

[Ed.  Note.— For  other  cases,  see  Highways, 
Cent.  Dig.  fi  323-330;  Dec  Dig.  i  90.*] 

4  CouHTiEs  (f  190*)— Taxes  — Repeal  of 

StatOtk. 

Laws  1891,  p.  112,  |  4,  provides  that  the 
board  of  county  commissioners  of  each  county 
may  levy  taxes  not  exceeding  three  mills  on 
the  dollar  to  pay  outstanding  warrants  and 
for  floating  indebtedness;  and  Laws  1899,  p. 
329,  anthorizes  the  levy  by  such  board  of  a  tax 
not  exceeding  16  mills  on  each  dollar  for  ordi- 
nary county  revenue,  including  the  support  of 
the  poor  and  to  raise  a  fund  to  meet  unfore- 
seen contingencies,  and  an  unlimited  rate  for 
the  erection,  maintaining,  repairing,  leasing,  or 
renting  of  county  buildings,  or  for  roads  and 
bridges,  bonds,  and  interest  thereon,  or  judg- 
ment bonds,  and  for  school  purposes,  while 
Rev.  St  1906,  f  1183,  makes  provision  for  the 
levy  of  taxes  for  the  payment  of  Judgments 
rendered  against  counties.  Held  that,  as  these 
acts  are  in  pari  materia,  the  latter  cannot  be 
construed  as  repealing  the  nrovisiona  of  the  act 
of  1891.  allowing  a  levy  for  the  payment  of 
outstanding  claims,  for,  If  it  were  repealed, 
such  claims  would  have  to  be  reduced  to  Judg- 
ment before  they  might  be  paid,  and  so  a  levy 
madC;  to  pay  sudi  outstanding  claim  is  not  in- 
valid, 

[Ed.  Note. — For  other  cases,   see  Counties, 
Cent.  Dig.  |{  303,  804;  Dec.  Dig.  {  190.*] 

6.  Counties  (|  192*)— Taxb9-7-?'?vt. 

A  levy  by  the  board  of  county  commission- 
ers of  taxes  to  pay  for-  rtpairs  to  a  public 
bridge  is  not  invalid  because  merely  designated 
as  a  special  .fund,  whwrc,  in  accordance  with 
Rev.  St*.  190^  r  1215,  the  reVoKitlon  of  the 
commissioners  stated  that  the  sum  raised  by 
the   special  fund  is  for  liquidation,   payment. 


and    redemption,  of,  onllaiddated   and    unpaid 
amounts. 

[Ed.  Note.— For  other  cases,  see  Counties, 
Cent  Dig.  H  300-302;   Dec  Dig.  f  192.*] 

Error  to  District  Court,  Bent  County; 
Henry  Hunter,  Judge. 

Suit  by  the  Atchison,  Topekti  &  Santa  T6 
Railway  Company  against  the  Board  of 
County  Commissioners  of  Bent  County  and 
O.  P.  Smith,  as  Treasurer.  There  was  a 
Judgment  tor  plaintiff,  and  defendants  bring 
error.    Reversed,  with  directions. 

Allen  M.  Lambiight,  of  Las  Anlmaa,  and 
Nortbcutt  A  M«Hendtie,  of  Trinidad,  for 
plalntUlB  in  error.  Henry  T.  Rogers  and 
George  A.  H.  Fraser,  both  of  Denver,  for  de- 
f^idant  it  errot. 

WHITE,  J.  In  August,  1904,  nnnsnal  and 
unprecedented  floods!  washed  away  or  de- 
stroyed the  bildees  •  across .  the  natural 
streams  in  Bent  county,  and  otherwise  mate- 
rially damaged  the  public  roada>  Thereafter, 
and  on  August  SO,  1901,  the  board  of  eeuBtr 
commissioners:  entered  into  a  contract  >in  the 
sum  of  $5,700  for  the  rebuilding  of  a  Span 
of  a  bridge  so  destroyed  across  the  Arkan- 
sas river,  known  as  the  "Caddoa  Bridge." 
When  the  contract- was  entered  into,  there 
was  in  the  county  treasury,  belonging  to  the 
proper  fund,  a  sum  In  excess  of  the  contract 
price  of  the  repairs,  but  it  was  known  to  the 
board  of  county  -commissioners  that  nearly 
all  of  such  fund,  together  with  the  contin- 
gent fund,  would  be  consumed  by  the  ordi- 
nary expenses  of  maintaining  the  roads  and 
bridges  aside  from  the  repairs  in  question, 
and  if  the  Caddoa  bridge  was  repaired,  and 
the  ordinary  expenditures  for  roads  and 
bridges  made,  the  road  and.  bridge  fund  for 
the  fiscal  year  would  not  equal  such  total 
expenditures  by  about  13,900.  Subsequent 
to  the  makintr  of  the  contract,  but  prior  to 
the  completion  of  the  repairs,  the  commis- 
sioners caused  other  work  to  be  done  upon 
the  roads  and  bridges  of  the  county,  and 
drew  warrants  for  the  cost  thereof,,  which 
were  paid,  so  that -upon  the  completion  ot 
the  Caddoa  bridge  there  had  been  paid  on 
the  contract  price  thereof  only  the  sum  of 
11,800^  leaving  a  balance  of  $3,900  after  the 
road  and  bridge  fund  and  the  contingent 
fuiid  for  the  fiscal  year  were  exhausted. 
Such  was  the  condition  of  the  county's  af- 
fairs on  November  30,  1904,  at  the  time  of 
making  the  general  tax  levy  for  the  fiscal 
year  of.  1905i.  The  levy  then  made  included 
inter  alia  8  mills  on  each  $1  valuation  "for 
ordinary  -ooilnty  rerenue  fiud" ;  1.5  mUlB 
"for  «otrnty  poor".;  ,1  mill  "for  county  can- 
tingent  fund'' ;  and  2j6  -mills  "fdr  /special 
fund."  The  sum  of  $3,900  whicdi  would  arise 
from  the  2.8-mUl.l«ry  waB  appropriated'  "for 
liquidation,.. payment,  and  redemption, of.  un- 
liquidated and  unpaid  amounts."  The  levy, 
under  the  designation  "special  fund,"   and 
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tke  appropriatloii  thereof,  %ari  madi^  set 
aside,  and  Intended  tot  the  payment  of  the 
balance  of  the  debt  Incurred  by  th«  repairs 
on  the  Caddoa  bridge.  Neither  the  aeparftte 
nor  aggregate  levies  for  the  different  por- 
poees  for  whlcfh  levlee  were  made  for  the 
fiscal  years  of  1904  and  1906  equaled  the 
rate  or  amount  tihat  might  have  been  levied 
wider'  the-'Ilmltatlon  Imposed  Iky  law  in-  conni- 
tlea  of  tbe'ele^th  class,  to  whltb  Bent  conn- 
ty  betongo.  Thereafter,  at  the  heglnnlng  of 
the  fiscal  year  of  1906,  warrants  were  drawn 
upon  the  "special  fund"  In  -favor  of  the  con- 
tractors who  made  the  repairs  on  the  Oad- 
doa  bridge^  'and  were  paid  by  tfttt^  eoimty. 
Subseqaentiy  Use  defendant  In  error,  which 
operates  a  railroad  through  B«it  comity, 
paid  all  taxes  assessM' against  it  for-  the  fla- 
eal  year  of  1905,  except  solely  ttie  2A  mills 
levied  as  a  "special  fund,"  and  proseented  a 
suit  in  the  district  court  to  enjoin  procedure 
by  the  proper  officers  to  collect  the  same. 
The  Injunction  was  grainted,  aiid  tiie  defend* 
ant»  In  that  suit  bring  tbe  eanse  here  for 
review  bnl  error. 

[11  Public  Interest,  Jndlctel  announcement, 
and,  in  this  state,  statutory  .enactment,  are 
opposed  to  injunctive  Interference'  In  the  col- 
lection of  the  pnUlc  revenues.  State  Rail- 
road Tax  Oases,  92  tT.  S.  575,  618;  014,  28 
L.  Ed.  663;  Dows  V.  (Sty  of  Glilcaga,  11 
Wall.  108,  20  L.  Ed:  65<;  Hattiiewinkle  r. 
Georgetown.  16  Wall:  647,  21  L.  Bd.  281; 
City  Of  Higfblands  v.  Mtmson,  24  Colo.  371, 
61  Pac.  1004;  Woodward  v.  Ellsworth,  4 
Colo.  680;  Price  v.  Kramer,  4  Colo.  546 1 
Ins.  C&.  of  Ko.  Amer.  v.  Bonner,  7  Colo.  App. 
97,  42  Pac.  681;  section  6750,  R.  S.  The 
policy  of  noninterference  by  the  courts  with 
the  process  of  collecting  the  taxes  on  which 
tile  state  depends  for  its  continued  exist- 
ence "la  founded  in  the  simple  philosophy  de- 
rived from  the  experience  of  ages,  that  the 
payment  of  taxes  has  to  be  enforced  by  sum- 
mary and  Btrfangent  means  against  a  relae- 
tant  and  often  adverse  sentiment;  and  to 
do  this  ■  successfully  other  Instrnmentalities 
and  other  modes  of  procedure  are  necessary 
than'  tboee  which  belong  to  conrtB  of  Jus- 
tice." State  Railroad  Tax  Oases,  supra.  In 
Down  ▼.  City  of  Obleago,  xopra,  cited  «nd 
quoted  from  in  the  State  Railroad  Tax  Oas- 
es, supra,  Mt^r  commtotitag  upon'  the  nente- 
sary  relianoe  of  the  state  govenimenta  upon 
tbe  itfompt  collection  of  the  taxeo  for  their 
support  and  maint^anee,  and  the  ill  conse- 
quences ot  InterfefeoBce  with  their  proceed- 
ings In  tiiat  matter,  it  is  said:  "No  court  of 
eqnlty  will,  therefore,  ttllow  Its  injunction  to 
issne  to  restrain  tbeit  collection;,  except 
where-  it  may  be  necessary  to  protect  tbe 
rt^ts  «f  the  citizen  w4io«e  property  is  taxed, 
and' lie  had  no  Kdequat^  Remedy  by  the  or^ 
dtaary  processes  of  ihe  Hew.  It  must  appear 
tlMt  tbe  enforcement  of  the  tifis  wodld  lead 
to  a  ■aiHtipUclty'  4t  suits,  or  prnduce  Irrep^ 
artbl*  mjupy,  Or->where  the  t>Kiperty>  1«  real 
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estate,  throw'  a  cloud  upon  the  title  of  dom* 
plalnant,  before  the  aid  of  a  court  of  equity 
can  -be  Invoked."'  - 

While,  perhaps,  no  absolote  limitation  has 
been  placed  upon  the  twwers  of  courts  of 
equity  in  restraining  the  collection  of  Illegal 
taxes,  it  Is  settled  beyond' question  that,  "In 
addition  to  Illegality,  hardship,  or  Irregulari- 
ty, the  case  must  be  brought  wltbln  some  ef 
the  recognised  fbundatlona  of  equitable  Ju- 
risdiction, and  that  mere'srrora  or  excess  In 
valuation,  er  hardship,  or  injustice''  of  tbe 
law,  or  any- grievance  whldi  can- be  remedied 
by  a  suit  at  law,  either  befbre  or  after  pay* 
m^nt  ef  taxes,  will'  not  Jnsti^  a  coart  of 
equity'  to  Mfeerpose  by  injunction  to  stay 
collection  of  a  ta£!*  State  Railroad  Tax 
Cfts4s,  sniwa.  So  recogntitng  the  law,  and 
appreciating  thb  necessity  of  prompt  pay- 
ment bf  the  public  ^evaoitte'as  an  essential 
prerequisite  to  efficient  government,  the  OeU' 
cral  Assembly  enacted  a  law  that-  "  •  •  • 
In  aH  cases  where  any  perscm  shall  pay 
any  tax.  Interest  or  cost,  or  any  portion 
thereof,  that  shall  thereafter  be  found  to  be 
erroneous  or  illegal,  whether  the  saine  be 
owing  to  erroneous  assessment,  to  Improper 
or  Irregular  levying  of  the  tax,  or:  clerical  or 
other  errors  or  irregularities,  the  board  of 
county  commissioners  sliall  refund  the  same 
without  abatement  or  discount  to'  the  tax- 
payer." Section  5750,  R.  S.  We  do  not  hold 
that  this  stAtute  affords  an  adequate  remedy 
to  the  taxpayer  in  all  casea  founded  upon  an 
erroneous  or  illegal  tax.  WO  readily  con- 
ceive that  a  case  might  arise  in  which  the 
(wmplalnant  wonld  not  have '  an  adequate 
remedy  by  an  action  at  law  based  upon  tiie 
statute.  Facts  like  those  in  Cummlngs  v. 
National  Bank,  101  U.  S.  163,  25  L.  Ed.  903, 
would  bring  a-  case  within  the  exception. 
The  case  at  bar,  however,  is  not  within  the 
exceptions  recognised  by  the  authorities,  and 
the  trial  court  erred  in  taking  Jurisdiction  of 
the  case.  Nevertheless,  as  the  parties  stipu- 
lated in  tbe  trial  of  the  cause  that  tbe  sole 
question  involved  was  the  legality  of  the 
tax  in  question,  and,  if  the  tax  was  found  to 
be  illegal,  the  ii^ttnction  should  be  made 
permanent,  -regardless  of  the  lack  or  exist- 
ence of  other  featureii  of  equitable  cogni- 
sance, we  -shall  determine  the  matter  upon 
its  merits,  hut  shall  net  cMiBlder  oursdves 
bound  to  so  proceed:  in  othM  causes  of  simi- 
lar import  that  may  hereafter  be  brought 
before  us.      -  • 

[2,  t]  The  trial  coart  hdd,>and  the  dtfend- 
amt  in  eri<«r>  maintain^,  that  the  contract  for 
the  repairs  on  the  Caddoa  bridge  was  veld, 
for  the  reason  that,  -  when  -  it  was  entered 
into,  the'e  was  not  sufficient  money  in  'the 
conn^  treasury  betOBging  to  tM  proper  fund 
dot  of  Which  pnymient  for  such  repairs  could 
be  made.  The  holding  of  tbe  court  andtUt 
assumption '-of'  counsel  -In  that:  respect  bM 
no  support  m  the 'record.  On  the  contrtiry, 
tbestipUlAtlto  Of  the  partlek  Is-'to  (he  efrsct 
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Uiat  tke '  «outi<aict .  for  the  repairs  Was  made 
on  4;be  30tb  day  of  August,  1904;  that  on 
aald  date  "there  was  in  the  proper  fund  suffl* 
clent  .mooe^.to'pay  for  .the  construotlan  of 
•aide  bridge";  that  the  fund  so  on  hand  wa« 
aifterwardS'.  consuiBed  in  the  necesstii;  ce- 
pairs  of 'Other  bridgea  and  road»  before  war' 
mats  .c»ald  be  IsBued  Xor  the  oontrarct  in 
question.      I  ,.■  !  1         -  ■ 

>  jAs'fav.j^s  the  legality  iOf  the  contract  la 
concerned,,  we  ttatah<iit.  wholly 'Immaterial  aa 
\»  what  cauaed,  the  neceaslty!  fe*  the'  work; 
or  what,  knowledge  the  .commtssionera  had 
a»  to  the.  oeceestty  of  .doing  other  ivorki  or 
the  oecesaary  -eKpenditaces  .thesef or«  '  The 
prjUnary  «luty  re&ti  upon  -tbie  «tate.to 'Opes, 
coiKtFucty  and  mstntaltti. public  bigbwayai 
and  auch  dutyt  In,  part^' at'Ieaat,;has,  been 
imposed  by  ,sucb  aoveceign  power  upon :  the 
counties,  and  Jntruated  to  the  railous, boards 
of  county  oommlasloners.  therein.  TbecounT 
ty  eonHnisslonera,  within  the  letgltUnate  ll9>- 
Ua  of  their  ^wer,  brought  Into  exlateqce  far 
the  flacal  year,  of  1904  a  apeclflc  fund  for 
"roada . aad,  bridges':  in. Bent  cmutty.  ^cb 
conwtissionera  had  exeliistye  power  orer  that 
(lutd,  and  It  could  be. expended,  under  their 
direction  in  anch  manner .««  seemed:  to -them 
most  advantageous  to  the  i^ere«t:  of  the 
county  for  the  opening,. construction,, malnle: 
nance,  or  refalr  of  any  public  roada,  or 
bridges  therein.  If,  in  the  jndgm^it-  of  th« 
cpInmj8aion^^s,'  It. ,  waf  necjesaary  .^  do  the 
repair  work  In;  flu^tloo,  the  co^.  tbei^^ 
could -properly /be  cba^ged  agalnsi  tbe.  ^oad 
and  bridge  .fuivd;  .Apd,,.lf  there. was  ^.  ^wS- 
clent  cr^U,i:o,9U(^  fund.  a^.. the -time.  of.  ^-, 
tei;lng  tnt9  thei  Gootra/;t,  it.ntaa  jEi  legaJiCoor 
tract, ,  notwiUia^nding  ttvB .  particular  . wprjb 
wa«  not  cpirtemplated'att  the.  time  tbe  levy 
waanuuje,  and  it  wa?,  known  tbat  die  amount 
credited. to  such-fund  Jby.tlte;leyT  would  be 
thisreafter  .otherwise  conaumed,  tf  the,  ««dlt 
nary  .work, ;  necessary  .to  kaep  the  roadSiawd 
bridges  .in  i.jrepalr,  was  performed.  .IBvery 
element  and  ithlng  essential  to  the  making  o^ 
a  valid  .c<>titra:ct  -existed  and  was  preses^; 
when  the  -Gaddoa  bridge,  cantratit  wa^  made. 
TheiineMsaary  money  waa  in  the  jTund.:;  No 
ordensior  «bUgatlon»  had' depleted,  it  below 
the  sum 'Covered  by  the- icoatract- In.  question. 
Moreoven:  the.  wotraot  .twrvered'  one/  of  the 
very  purpoe^  for  iwidch  the  fund  was-raised 
and  could,  be  'expended;,  that  is,. for  .roada 
and  bridges.  It  thwdfore.iconatltuted  a  vaild 
and  binding  obligation  of  the  county^,  i  If  any 
Omtraota  for  ^rpad  »nd  brMge.  work,:  or 
claims  aUowed  sgfttnst  ;sach  fuadr  were.JHr 
legal,  they  yrere  oontaractsmade  ^nd  claims 
&Uow8d  aubsequent  to  tbe  making  «£  tibw 
(WVtTact'  i».  questtoui  Hookaday  .,v.  Bd<  -of 
Qa,.<Ma.,\  C^lo.  App.  S62,  29  F«c.i287v 
r>  {4}  It  Is  fiftlmed,  by  d^enidant  in  .«ri^, 
tliat  the  {>oard>  oif  .oovnty  commilsslqnerB  4n 
MHking'tbei  leryrassumed.to  dp  jsojonder  th^ 
imtbMlty.i*!  the  iegiaiiitiX'*  itct.  .(S^asloa 
Lav*  ia9av:c»^:54>.'PB.  A<Xhl«2)>  trot'failfid.bo 


CMnpiy'.wltk-;flie^esseiitlal  tequirements  of 
thatvactf  apdi  fttrther,,  that  tbe  act.  only 
coiotemplated  the  cceatlon  of  a.  fund  for.  the 
pajmeat  of-  debts  other  than  :tbose  existing 
prior  to  its  enactment;  and;  moreover,  tiutt 
«nch  art  had.  been  vr^ealed  hy  thativf  1899 
(Session  i;jaw8,ita  133,  im.' 829'^3a],;  .seaUovs 
1186,. U8«,'  U87J  IL  S.K  aaft  that , so  much  o( 
tbe  act  of  1^.  (Session  £aws,  ^.-XX^Xt^r 
ing  sectiota  4  tbemof,  tbat  would  i  seem  to 
Jastlfy  the  levy,  wa»  Itkeirtoei  repofUed.)  It 
may  bev  though  wfe.shaU'not  now  .'determine, 
that  tbe ipunpose 'and  intent  of  the. act.  erf 
1803  wtas  as'^  defiaodant  in  error  contender 
thougb  it  Is  otrtaln  tbe  a«t  ;m«t«jnB  expre0> 
Slous'  that  might;  include,  indebtedness  sob- 
sequently  tncuned,:: (However-  that  may  be^ 
wit  think,  tbe  leiry  can  be.  sustained;  without 
rbfere&tie'tD;  tbe'-ezistenoe,  nonexistence,  or 
pufeTKRM'«fi  that  tact  We  think  that  an  es- 
senttel  "part.'Of  sactLpn  '4  of  tbe  act  of  1691 
suffialeat:ta  support:  this -levy  was  ii^  no  wise 
afBeotAd'feV  tte.  act  ot.  Ifi99.  Tbe  latjter  4kct, 
as:  it  Bi^pUes'.to  tbe  i!(muty  In  g.'ue8tl<m,  aur 
tborises  the  levy  of  not  to  exceed  16  mills 
mi  reach  dollar: 'i»f'raluatl«»  *'for  ordinary 
connty  revenue,  iitcluding  tbe  support  of  tho 
poor. andi. for  ithe  purpose  of  raising  a -fund 
to :; meet -any  .uAfoBeseen  TOntiagenclea,"  and 
an  .iiDillmitad.,:nte^"far  Jbe  ereotion,  mainr 
talnlng,  repatnlngt,!  leasing  or  .renting  of  cono- 
ty  buildiiigs,  for  :9Qad»  and  bridgest  bonds 
and:  loterest  thsrepn;  ax  Judgment  bonds  and 
ItSiereBt.  thereon,  aatA.  for .  school  pun>oaes.'' 
When.  w«  consider,  the  eeveirali  puTBosas 
BBinuevbted:ln.;the>,  BlBtute  fprwhttrii  taxes 
shall  bie.  lerledv  it-  is  apparent  tfiat  not  pro- 
rUon.ls  made  llienetn  fbr  tl«.  raising ;of -a 
fttbd  "for  the  purpose  of  paying  outstanding 
«Amnts  and/  for  fiaattng.  Indebtedness.'^ 
Sowevta'jdeaiorable  it  may  be  that  the  af<- 
fairs  of  the.  several  counties  b«  G«iaducted  <m 
a'easb'baaiS'from  tbe.Bevenues  denived  e«<di 
year  from<'taxa(ieid,  it  is.  a  matter  of  eom- 
mob  kaovledge  tbat  to  do  so  il»  practically 
impbsedblej'aaMl-  tbe-G«neral  Assembly  basifre- 
4U»miy  Deooeaifled  the.  fact  and  ssade  provlT 
sbm  tberef on  .By  section  11S3>  R.  &,  it  vta-. 
ognlzed  the.  probability  of;  judgments'  beios 
Dsndecied"against  counties, -and  made  ptwvt* 
MofD  Caii  their payment;  and  in  1601  did  like- 
wise xelattye  to  '1outatandiflg..waFrsnt8-  and 
othet' floating  IndebHAness."'  %Ar«1  tbis  court 
has  held  ttwt  wbestt  a  valid  county  indebtr 
ednass  was, iikvunedt.presmitly  payable,  dur- 
ing one.  fiscal  year,  but.  for  say 'reason  was 
not  -paid  therein,,  it  beoomelr.  the'  duty  of  tbe 
county,  authorltiea  4om  make  provision  tor 
the  payment  «(■  such  indebtedness  at  tbe 
earliest  possible  moment  wben  it, i:an> legally 
dOi  so,  wbtcb  would  .be  at  the  time;  of;  makinc 
the  levy  and  appri^riatipn  fpr  the '.8u«eted<- 
ing  ^eealryear.  Bd.'<Jo.  0(>m..-of  !«  Plata 
OottBjty  iV.,  Hiunpsoti,  ^  Ck>l0u  127.  .48  Pai«. 
U<Q1.  Possesshig  such  knowledge,  we  do  <BirM 
think  it '  reafoaable  or  , probably 'that  tha 
Owefsl.  Assembly  Int^dodjto  make  It  ittkt 
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possible  for  a  county  fo  pay  a  Xi^lid  indebt- 
edness previously  incurred  from'i^unds  aris- 
ing from  taxes  levied  In  a  subsequent  year, 
unless  the  indebtedness  be  first  reduced  to 
Judgment  'to  do  so  .would  be  useless  and 
absurd.  Such,  however,  would  be  the  effect 
of  the  legislation  if  ail  of  section  4  of  the 
act  of  1891  was  repeialed.by  the  act  of  1899. 
This  is  true,  for  the  latter  act  does  not  au- 
thorize the  raising  of  a  fund  for  the  pay- 
ment of  a  debt  previously  contracted.  The 
expression  "for  ordinary  county  revenue," 
as  used  In  the  statute,  must  necessarily 
mean  the  sum  or  amount  set  aside  for  the 
ordinary  expenses,  such  as  the  payment  of 
officers,  expenses  of  courts,  etc.,  and  in  no 
sense  a  debt  previously  existing,, tb^a  latter 
not  coming  wlttiln  the  ordinary,  or  usual.' 
Neither,  would  It  fall  within  "ajo..  unforeseen 
contingency.  A  fund,  to.  meet  an  unfore- 
seen contingency,  must  necessarily  refer  to 
something  which  At  the  tlfoe  of  the  levy  vras. 
anlmown,  and-wlilch  may  subsequently  bap- 
I>enl  ^0  viewing  the  matter,  we  feel  justi- 
fied in  holding  that  tl^e  authority  vested  in 
tbe  board  of  county  cominiasloneriB  by  sec- 
tion 4  of  the  act  of  1891  to  levy  "for  the 
purpose  of  paying  outstanding,  warrants  and 
other  floating  indebtedness,  not  mqfe  .than 
three  mills  on  ^e  dollar,"  ,vas  not  repealed 
by  the  act  of  1889,  and  remains  in  full  force 
and  effect  The  seveoat  statutes  piertaln  to 
the  same  general  sui^Jj^  and ,  are  In  pari 
materia,  and  must  be  taken.  a,nd .  .ooin^dered: 
together.  We  uphold.  |;bl^  clause  of  the  sec- 
tion, becaqse  tliere  is.  notblng  in  the  subse-. 
qpoit  .«ct  .  incoosistoat  thereinHb.  .^Dunton 
▼,  People,  3Q  Ck>lo,  138,  87.  Pac.  540^ 

[■]  It,  therefore,  follows,. that  th^  levy  la 
▼aUd,  unless  designating  it  "fecial:  fund" 
malcM.lt  vnld.  WbUS' such,  designation  la 
IndcAnite,  nevertheleaa,  we  think  )t. sufficient 
when  aided,  as  it .  is,  by  the  i^oiaal  appro- 
priation resolution.  The  statute  .  requires, 
tlw  eommissioners  to  pass  a,  lieselqtion  to  be 
termed  the  annaaL  appropriation,  resolution- 
for  the  next  fiscal  year  at  the  'same. time 
tliat  the- county. levy  of  taxes  is  made.  It 
also  requires  the  sped  flea tloii'  therein  <of  the 
objects  and  purposes  for  which  sach  apprc^ 
prlatlons  are  made,  and  the  amount  appro- 
priated fof  each  object  or  purpose.  Bectlda 
1216,  R.  8.  The  flotation  sets  aside  >  the  sum 
raised  by  the  special  fund  "for  liquidation, 
payment  and  redemption  of  tmllqtildated  and 
unpaid  amounts."  Tbl&  we  tbinb  sufficient, 
as  that  which  was  uncertain  la  thereby  made 
certain.  The  act  of  lev^ttg  and  the  act  of 
appropriation  mast  necessarily  be  construed 
together.  The  Judgment  of  the  trial  court 
•was  wrong,'  and  is  therefore  reversed,  with 
directions  to '  dissolve  the  injunction,  and 
dismiss  the  complaint 
-Judgment  reversed. 

MUSTER  and  BAIIIeY,'  73.,  concur. 


PEOPLE  V.  GIBSON  et  kL 

(Supreme  Court  of  Colorado.  .  Jane  3,  1912, 
Behearing  Denied  JTii^  1.  ,1912.) 

1.  etlATUTSB     (f     226*)— BSABTloeHT"- OOH- 
BIBUCTION— PABI  MAXKBIA,  ..      .      ,      • 

Where  a  aeriea  of  statutes  constitute  a 
system  of  laws  providing  for  the'  prosecution- 
of  crimes,  misd emeanbrs,  and  offeases  naming*  - 
the.  parties  who  skail  prosecute,  aad  prescrib'-, 
Ing  |:be  means  and  methods,  to.  b{e  pursued, 
therein,  they  must  be  construed  in  pari  ma- .. 
teri*,  'it  T)08alble,  so  as  to  be  consistent  and 
harmonious;  it  being  immaterial  that  'they. 
w«c«  ena«t^  at  different  dates  under  distiagt', 
and.  vftrioas  aspects  of  the  comnioi^  subject 

[Ed,  Note.— For   other  cases,   see   Statutes,  ' 
Cent.  Dig.  »  8(tt,  3^;    Dec  Dig.  |  225.»] 

2.  A^rORNET      GENkBAL      (5     '7*J  —  POWEBS  — 

Ckives  — PaosEctrriOw  by  Intormation  —  ' 
■AtJTHOBiirr— "DMTBior  ATroBMBY"— "Pub-  ■ 

WO  Pbosbcutq^.'.'  ■  ; 

.    Const,   art.  4,  Jl .  1,  created   the  gffice   of,  | 
Attorney    Gener&l    reauiriijg    ninli    to    perform 
such   duties    as  'riiould   be   prescribed   by  tbei 
CoastitDtioD'aiid  biy  law^  and  by  iRev.  .St'  1908,1 
I   6168,   tie.  ^^s   required   to   appear    for   tb*.; 
state,   prosecute    and   defend  .  all   actions   and 
ptt>ceed!ngd,  civil   and  criminal,   m'  which  the  ' 
state'  should  be  a  party  or  taterestedf  when  re*-' 
quired  "to  do -so  by  the  Governor.;  or  Gftnerai- 
A^aembiy.     By  Lawp  1881,  pp..  |24Qr242,  -th(» 
courts  were  invested  with  the  same  power  and  . 
jurisdiction  t6  try  prosecuflotis  on  information' 
as  they  had 'be«W  antUoricsA  tt>  4tOI  by  Indiot-  ' 
ment;  aectien  H  proniding'.tbat,  BU,,JififDrma-;u 
ti<)i^a  Bboul(^  be  filed  in  term  Jtme  iA.  tha  <^ttrt , 
havmg  jurisdiction  of  the  otTense  by  the  dis- 
trict  attorney    of    the  'proper  cbnnty   as   in» ' 
fonnant   and  Us  same  shfjalA  be  8ab8cribsd>> 
thereto  >either  tty  himself  or,  by^i  his;;dfpu^.., 
Section   4 '  prescribed   a   form,  -of   iofqrina.tion  , 
in  which  tl^  district  attorney  appearied  as  the  ' 
charging  oflCer,   and   section  6  declares  that 
all  provMotiB   of  law  -  appttoable'  to  p(08ec»* - 
tiofus  ,on  .in^ctatents,    to    writs-  aqd    prooesa 
therein,  ai^d,  the  issuing  61  service  thereof,  to ' 
mcVtiotas,    -ple'adltiglr,    trials,    and  "{Punishments, 
or  to  tM  passing  or''e±ecation  of  any  sentence, 
and  to  all  proceedings  in  cases  of  indictmemt,] 
whether  in  -,couit:  of  .oslgin«l,or  appellate  ji|- 
risdiciion,  shall  apply  to  informations  and  to 
all     prosecutions     and'    proceedmgh     tTiereoa." 
Held,   that   the   words  "district  lUtoraey,"   as 
used    in    aueb    act,  -sboald    be '  <cianstrued    as 
synonymoius  -  with  ,  ."public    prosecutor,"    and 
hence  the '  Attorney  General  .has  authority'  to 
charge  by  "IhfoTiriatlbn  in  the  name  of  the  peo-^" 
pie  'the  coBimlBsion  of  a  feloey  oad  to  prose-:>' 
cute  the  proceedings  >Id,  the  district  court 

[Ed.   Mote.— For  other  cases,,  see  Attorney  . 
General,, Cent  Dig.  ^,  8-10;  Dec.  Dig.  {  7.* 

For  other  definitions,  see  Words'  and  Pbras-  . 
e8,,yol.  3,  p.  2138;   vol.  6,  p.  5815.5'  ' 

En  Ban<v,,  .Error  to  Distrlot ,  Court,  Fre- 
mont County;.  Qbarles  A.  \yiikijt,  ifudge. 

.Informatlpp  (tythe  Peoi^e,,  at  tbe  Instance , 
of  the  Attorney  (Jgf^r^l,  ^ai^st  D,  E,  ,61br 
son  and  others.    A, .notion  to:q^Bb  w<|s,.8|us-.. 
talned    by  , the  atrial,  court,,;  and .  pejtitipn^ri 
brings  error.    I^versed.  and  remanded. 

Beiijattaia  Griffith,  Atty!  Gen:,"  and  Archi- 
bald A.  Lee,  Deputy  Atty.  Gen.,  ilfor  plalntllf 
in  error.    Hayt,  Dawson  *  Wright,  of  Den- 
ver, and  McLaln  &  Pease,;  Waldo  &  Stump,  ; 
and  H.  R.  Waldo,  all  of  Gallon  Clt^,  for  dfe-'- 
fendants  in  error. 


•Vac  aUur  «»••  sse.sam*  topln  at|«  ««ea«i  NUMBBR  ta  Deo.  Dig.  *,Al|I..PIC.  Kvrf^O.  ftwl**  MlfP'X  In|l*BW 
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WHITE,  J.  The  Attorney  General  of  the 
state,  In  the  name  of  the  p'eople  thereof,  filed 
In  the  court  below,  by  Its  leave' first  had  and 
obtained,  ■  two  ' Informations  pnrportlng  to 
charg*  D.  E.  Gibson,  W.  M.  Gibson,  Herman 
Loehr,  John  Cleghorn,  and  A.  R.  Frlsble  with 
the  coniuiissloh  of  certain  felonious  offenses. 
la  one  information  they  are  charged  with 
haying  unlawfully  conspired  to  obtain  from 
the  state  of,  Colorado  the  sum  of  $25,000  by 
falsely  and  fraudulently  representing  to  the 
Boftrd  of  Commissioners  of  the  Colorado 
State  Penitentiary  that  goods,  wares,  and 
merchandise'  of  such  ralue  were  sold  and  da- 
llvered  to  the  state '  of  Colorado  for  use  ip 
the  state  penitentiary.  In  the  other,  they 
are  charged  with  having  obtained  such  sum 
of  money  from  the  Btate  of  Colorado  by  false 
pretenses.  The  informations  are  substantial- 
ly in  the  form  prescribed  by'  the  statute,  ex-, 
cept  the  name  of  the  Attorney  General  ap- 
pears therein  >lnstead  of  that  of  the  district 
attorney,  and  the  recitals  that  the  Goyemor 
of  the  state  requested  the  Attorney  General 
to  prosecute  the  actions.  Capiases  were  is- 
sued, defendants  arrested,  and  subsequently 
admitted  t6  tall.'  Thereafter  motions  were 
filed  questioning,  the  validity  of  the  infornia- 
tlons  and  proceedings  tfaereunderi  upon  the 
ground'  that'  the  Attorney  General  bad  no 
power  to  bdtnmence  and  prosecute  the  actions 
by,  informations.  [  The  court  sustained  the 
motions,  discharged  the  defendants,  and  6ia- 
mitised '  the :  pYbc«edlhgs.  The  ^ple  bring 
the  ch^eis' here  fpt  review. 

'(Che  .sole  ,,qujestlqn  for  detecminatlon  Is. 
wtetber-  the  Attorney  General  had  authority 
to  ch?(rge  by  information,  in  the.  name  of  the 
peoplp,  the  obnimlsslon  of  a  felony, '  a;id  to 
otherwise  prosecute  the  aetiona  la  -  the  dls: 
trict  court 

Defendants  contend  that  there  is  no  anal- 
ogy betyveeo  the  office  of  Attorney  jpe^eral  of 
this  state  and  the  officer  known ,  as  :the  At- 
torney Geiieral  under  the  'comnton  law  of 
England,  and  that  therefore  no  inherent  cobi- 
mon-law  right  exists  in  the  Attorney  Gener- 
al of  this  state  to  pcosecute  ctimioal  actions 
of  any  kind,  and  that'su<ih  officer  has  not,  by 
constitutional:  or  statutory  enactment,  been 
Invested  with  the  i>ower  to  prosecute  felonies 
by  Information. 

While  neither  conceding  nor  denying  the 
correctness  of  the  contention  as  to'  the  non- 
existence of  common-law  powers  in  the  At- 
torney General,  the  plalntitt  maintains  tbdt 
the  written  law  vests  the  power  in,  and 
makes  it  the  duty  of,  such- official  to  prose- 
cute by  Information  those  guilty  of  the  com- 
mission of  felonies  and  other  crimes,  when 
requested  so  to  do  by  t/be  Governor  or  Gen- 
eral Assembly. 

In  arriving,  at'  a  correct  conclusion  as  to 
the  powers  of  the  Attorney  General,  we  deem 
It  helpful  to  refer  briefly  to  some  of  the  ter- 
ritorial and  state  legislation  pertaining  to 
the  prosecution  of  crimes. 

la  1861  ttaei  @oui>cil'-aBd'  House  of  Repre> 


Senlatives  of  ihe  territory  established  the 
grand  Jury  system  (Laws  1861,  p.  .334),  and 
authorized  the  institution  of  prosecutions  by 
indictment.  It  also  establlsbed  the  office  of 
county  attorney  in  each  county  (Laws  1861, 
p.  213),  and  provideid  for  the  election  of  an 
incumbent  thereof  f dr  '  a:  designated  term, 
lie  ■w'as  required  to  appear  in  the  district 
court  in  bis  county  and  prosecute  and  de- 
fend, on  behalf  of  the  tertltory  or  county,  all ' 
suits,  indictments,  applications,  or  motions, 
civil  or  criminal,  to  which  the  territory  or 
coimty  wag  a  party,  and,  inter  alia,  to  draw 
ahd  sign  all  indictments  or  other  pleddihgs 
connected  with  his  office,'  and,  whenever  re- 
qirired  by  the  ^rand  Jury,  to  appear  before 
that  body  and  examine  witnesses,  etc. 

By  chapter  24,  E.  S,  %^,  the  office  of. 
county  attorney  was  abolished,  and  the  of- 
fice of  district  attorney  for  each  Judicial  dls- ' 
trict  established.  The  district  attorney  Was," 
Inter  alia,  required  to  appear  in  behalf  of  the 
terrlto^  and  the  several  counties  of  bis  'dls- ' 
trict  in  all  indictments,  suits,  and  proceed- 
ings pending  in  the  district  court  in  any 
county  within  bis  district 'wherein'  the  terri- 
tory or  the  peopli  thereof,  or  any  county  of 
his  district  Was  a  party.  He  was  also  re- 
quired to  appear  in  the  Supreme  Court  on 
wrtts  of  habeas  corpus  sued  out  by  persons 
charged  tifith,  or  convicted  of,  public  offehs- 
eS  before  the  Judge  of  his  district.  Further- 
more, he  was  commanded  to  discharge  all 
duties  theretofore  Imposed  by  law  upon  the 
county  attorney  ahd  not  enumerated'  in  the 
act  of  1868.  A  clause  In  section  4  of  the  act, 
defining'  his  duties,  rea'^  "Nothing  contain- 
ed in  this  section  shall  be  so  construed  as  to 
prevent  the  cottnty  commlsslonelrs'  of  any 
county  from  empl6ylng  one  or  more  attorneys 
to  apfiiekr  and  prosecute  or  defend' iil  behalf 
of  the  peopVe  of-'th^  territory  or  such  county, 
in  any  such  Ihdictment,  action  or  i>r6ceed- 
ing."  Tbe'adt  l^^ade  effective  in  bne  Jndi> 
clal  'district  immedlat<ely  upon  its  approval, 
while  in  other  districts  it  did  not  beoome  «f' 
fective  until  a  subsequent  date;  the  c(»mty 
attorn^s  In  the  meantime  necessarily '  per- 
forming '  the  duties  of  prosecuting  officials ' 
therein  as  before. 

By.  an  act  of  the  territorial  Legislature  of 
1876  (Laws  1876,  p.  65)  it  was  provided  that: 
"If  the  I  district  attorney  be  Interested  or 
shall  baVe  been  employed  as  counsel  in  any 
case  which  It  shall  be  hts  duty-  to  prosecute 
or  defend,  the  court  having  criminal  Juris- 
diction may  Appoint  some  other  person  to 
prosecute  or  defend  the  cause,"  or  "if  be  be 
sick  ot  absent,  such  court  shall  appoint  some 
person  to  discharge  tbe  duties  of'  the  office 
until  the  proper  officer  resume  the  discbarge 
of  his  duties,"  and  "the  person  thus  appoint- . 
ed  shall  possess  the  same  power  •  •  • 
as  the  proper  officer  would  if  he  were  pres- 
ent." Sections  897,  898,  899,  G.  I*  1877;  sec- 
tions 2109.  214.0.  2111,  R-  S.  190a 

Thereafter  tie  Constitution  was  adopted,  . 
«nd  the  offle»  of  distrlet  attorney  became  an 
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offloe' thereunder,  the  duties  of  wldch  were 
to  be  as  provided  by  law.  Article  6,  |  21, 
Const.  And  by  section  l  of  the  Schedule  to 
the  Constitution,  R.  S.  1908,  p.  60,  the,  duties 
pertaining  to  the  territorial  Office  of  district 
attorney  became  the  duties  pertaining  to 
such  office  under  the  Constltattoii ;  the  word 
"state"  having  been  taiserted  'M  Hit  territori- 
al act  In  place  of  "territory,"  lil  dccordance 
with  'ah  act  approved  Maifch  22,  '167T,  under 
which  the  General  LiitraWere  <toniplledand 
published.  .  ,    ■ 

The  Constltutlc^'  also  created ■  the'  office  of 
Attorney  Oeneral,  hia^e  the  Incuiiibent  there- 
of an. executive  officer  of  the  state,  and  re- 
quired him  to  i)erform  such  duties  as  may  b^ 
prescribed  by  the  Constitution  or  by  '  law. 
Article  6,  |  1.  No  specific  duties  pertaining 
to  the  'mattets  here  under  consideration' are 
prescribed  by  the  Cbhstltntlon  to  be  perfohn- 
ed'by  the  Attorney  Oeneral.  However,  arti- 
cle 3  of  an  act  of  the  General  Assembly,  ap- 
proved February  27,'  1877  (section  1103  et 
seq.,  O.  U;  section '61«8  et  seq.,  R.  8.  1«08) 
prescribes  some  of  Che  duties  to  be  perform"- 
ed  by  that  official.  Among  others  therein 
prescribed,  he  is  required  to  "appear  for  the 
state,  prosecute  and  defend 'all  actions  awJ 
proceedings,  dvll  and  criminal.  In  which  the 
stftte  shall  be  a  party  or  Interested,  when  re- 
quired to  do  So'  by  the  (Jovemor  or  General 
AsSemMy." 

^e  above  and  foregoing  constitrrtlonal  aiM 
BtHttttory  efiactments  constituted  the  «nly 
wnHtteh  law  pertaining  to  the  'matter  her« 
nnder  consideration,  tt'otll'  the  enactm^t  of 
1891  (Laws  1891,  p.  240)  ftnthorizlng  prbse^ 
cations  by  informatloni.  Ti'hat  act  Is  entitled 
"All  act  pr<JvMlng  for  tbk  prosecution  and 
punlshmdht' of  crimes,'  misdemeanors  and  of- 
fenses by  information."  The  'first  'se<5tlon' 
thereof  Invests  tlie  courts  of  the  state  vHth 
the  sflme  power  And  >  jurisdiction'  to  heAr« 
try,  'dnd  d^t^nnine"  prosecutions  upon  Infor- 
mallota  and  to  doallACtS'ln  connectloik  there- 
witA^as  In'cases  of  prosecution  under' Indict- 
ndeilt.  The  second  section,  as  far  as  It  has 
any  bearing  upon  the  matter  before  us,  pro- 
vides that  "all  Informations  shall  be  filed' in 
term  time,  in  the  court  having  jurisdiction 
of  the  offense  spedfled  therein,  by  the  dts- 
trlot  attorney  of  the  proper  county  as  In- 
formant, and  his  name  shall  be  subscribed 
thereto  either  by  himself,  or  by  his  depnty.'* 
The  third  section  dnsores  to  the  defendant 
the  same  Tights  as  to  all  proceedings  therein,' 
as  be  would  have  if  prosecuted  for  the  same 
offense  under  indictment  The  fourth  seetton, 
later  alia,  provides  "that  the  Informations 
may  be  In  the  following  form,"  setting  forth 
a  form  In  which  the  district  attorney  aiv 
pears  as  the  charting  officer.  The  fifth  sec- 
tion is  as  follows:  "All  provisions  of  law 
applying  to  proseontlons  upon  indictment,  to 
writs  and  process  therein,  and  the  issuing  of 
service  thereof,  to  motions,  pleadings,  trials 
and  puBlShments,  or  to  passing  or  execution 
at  any  tentence^  and  to  aU  otim  proceedings 


in  cases  of  ihdk!ttu«ht^  whether  In  osort  of 
original  or  appellate  Jurisdiction,  shall  to  the 
same  extent  and  in  the  same  maimer  »»  near 
as  may  be,  apply  to  informations  and  to  all 
prosecutions  and  proceedings  thereon."    See-- 
tion  9  empowers  the  Judge  of  the  court  hav ' 
Ing  Jurlsdlctloh  to  require  tbe  district  attor- . 
ney,   in  extreme '  cases  upon  affidavit   filed 
with'  him  of  the '-commission  of  a'  crime,  to ' 
prosecute  any  person  for  snch  crime. 

While  the  act  of  1891  permitted  the  filing 
of'  inlRtrmatlons  when  verified  by  the  oath  of 
the  dlWtrlet  a^ttorney  «r  his  deputy,  or  by 
the  oath  of  soiiie- person  competent  to^  testi- 
fy as  a  witness  In  the  case,  under  an  S.men- 
datory  att  Ht  1893  (S.  Up.  116,  {  1),  it  was 
provided  that  ''In  AU  eases  In  which  the  de- 
fendant has  not  had  or  waived  a  preliminary 
examination  thet^  Shall  be  filed  with  the  In- 
formatlota  the  affidavit  of  some  credible  per- 
son verifying  the  information  upon  the  per- 
sonal -knowledge  of  a'ffiant  that  the  offense 
was  comimltted'."'  The  latter  act  also  provid- 
ed that  the  information  shall  be  sufficient  If 
it  can  be  uhderstood  therefrom,  inter  alia, 
"that  it  is  presented  by  the  person  wuthoriz- 
ed  by  laW  to  prosecute  the  otTense." 

The'  same  General  Assembly  that  passed 
the  act  of  1891  .authoring  proMoutiohs  by 
information  amended  the  law  which  -  (hereto- 
fore required  the  calling  of  a  graAd  Jury  at' 
ea(<h' term  of  ttie  court,  ao  that  thereafter 
grand'  Jiit-ies  should  not  be  required  to  -at- 
tend the  sltlfilg  of  any  court  In  any  county 
unless  spbciklly 'ordered  by  the  court  having 
JtMstictlon  to  make  snch  order.  S.  L.  1891; 
p. '288;  It  8.  1908,  |  8696. 

ni  "It  Is  Certain  that  these  several  legl*-' 
latlve  act»  are  all  parts  of  the  same  systeni 
of  laws  providing  f6r  thb  prosecution  of 
crimes,  'B)lsd«neanors,  and  offebses,  naming 
the  parties  who  shtni  prosecute)  prescribing 
the  means  and  methMsto  be  ptirsued' there- 
in, and  must  necessarily  be  construed  in' 
pari  materia.'  'Th^  are  parts  of  one  system, 
governed  by  one  spirit  and  imlicy,  and  must 
be  construed,  If  possible,  so  as  to  be  con- 
sistent and  barmonloaB  one  with  the  otb» 
and  hi  their  several  parts.  In  re  Thomas, 
16  Colo.  441,:  446,  27  Pac,  707,  18  L.  R.  A. 
6B8.  '  The  fact  that  th^  were  considered  and 
enacted  by  the  legislative  authority  at  dif- 
ferent dates,  under  distinct  end  varied  as- 
pects of  the  common  subject.  Is  of  no  con- 
cern. "WbHiever  the  earlier  and  the  later 
provisions  of  the  law  can  stand  together,' 
they  will  be  permitted  to  do  so.  Kollenberg^ 
en  T.  People,  9  Colo.  283,  285,  11  Pac.  101; 
Stermer  v.  I<a  Plata  Co.,  6  Colo.  App.  879, 
388, 48  Pac.  839. 

"Where  enactments  separately  made  are 
read  in  pari  materia,  they  are  treated  as 
having  formed,  in  the  minds  of  the  enacting 
body,  partsT  o<  :a  connected  whole,  though 
considered 'by  such  a  body  at  different  dates, 
and  under  distinct  and  varied  aspects  of  the 
common  subject.  Bach  a  principle  Is  In  har- 
mony with  ,the  aetnal  practlda  of  legislative' 
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bodlM,;wid  la  eeseotlal  toglire  unity  ta  the, 
laws  and  connect  tbeinina.9yaimetrlcal  sys-. 
tem.  Suob  statutes  are.take^  tog,etlier  and 
ooDBtraed  as  one  ajratem,:  and  tite  object  Is 
to  carry  Into  effect  tlie  inte^tion.  It  is  to 
be  inferred  tbat  a  code  of  statutes  relating 
to  one  subject  was  governed  t)y  one  spirit  and 
policy,  and  was  intended  to  be  conalstent 
and  liarmonlous  in  its  several  parts  and  pro- 
visions. For  the  purpose  of  learning  tbe  inr 
tention,  all  statutes  relating  to  the  sa^ne 
subject  are  to  be  compaiedi  and,  so  far  as 
still  in  tcTce  brought  into  har;monjb.  if .  peg- 
sibto,  by,  interpretation."  2  luewlp'  Suther- 
land  Stat  Const.,  p,, 863;  Sales  v..  Barber 
A.  P.  Co.,  ;166..Mo.  fflU  <!78,  .«8  ?.  W.  »79,  880. 

Moreover,  in  harQ>osii^gi.dlff<erenA  legis- 
lative acts  80  a^  to-  qonnoct  ,tbi9n^  ip  a  synunet: 
rical  aystemt  and  arrive  at  the.  legislative  in- 
tent embodied  in  the  wbole  law,  the  nature- 
of.  the  sevora).  acta^  IneiudtDg  their  re^iectlye 
titles,  .the  history  of  ,S4^(^.  enactments,  land 
the  sta^e  of  the  law  when  die  several  act» 
were  passed,  are.  -properly ,  considered.  ,  "Thi^ 
may  remit  sometimes  la  the  words. used  in 
a  statute  being  tcansposed)  or  in  some  of 
them  being  omitted  W  ignored,  or  in  an  in- 
terpolation of  otb^rs  where  necessary  to  ef- 
fect the  maaifeeit  legislative,  .purpose."  Corn* 
monvealtb  V.  Bwuey,  H5  Ky,  475,  74  8.  W. 
181,  3M,  24  Ky.Law  Rq?.  2362,  ;  ,  i 

As  said  In  Coimty  CommtaHlopers.  v.-  Lpo.- 
ney,  46  CoiO;  408,  415.  JJH  Paa  945,  D49:  "Is 
the  Interpretation  of  a  statnte  tta^ilegislative 
purposes,  and  object  are  always  ito  be  borm 
in  Blind,  and  an  IndiQMnsable  .reanisijte.  i/j^ 
to  first  inquire  whatobjeet  was  sought  to 
be  aocamplisbed  -  by  it  Hbe  .intent  of:  the 
statute  is  the  Jaw,. .astd.^gemral .words  may 
be  restrained  to  it;  and  thoser  of  a  .narrower 
import  may  bs  expanded  to  .embi!a«e..it  ,to> 
^actuate  that  intent  .*'-*  .*- The  -  inten- 
tion of  an  act  wlU.pMvall.^ver  tbe  literal 
sense  of' its  teriM-"'.       - 

[2]  When  t^e. act  prescribing  thei  duties  of 
tlie  Attorney  General  became '  eSectiv«,  the 
method'  for  prosecuting-  felonies  was  by 
means  of  an  indictment  /etmrned  by  a  grand 
jury.  .  The  law,  however, .  required  tbe  tn- 
dictwent  to  be  signed  by.  the  district  attor- 
ney and  tb»  latter  to  appear  in  the  coortaot 
his.  district  and  prosBcute  in  behalf  of  the 
paopte.  Such'bting  tbe  .state  of  ,  tbe  law,; 
it  is  clear  that,  when  the  Licgislature  empow- 
ered the -Attorney  6snerH}  to<'Pri98ecnte.<im- 
der  certain  conditions,  that  official,  when  tbe 
required  conditioms  existed,  could'  dO/'Cach 
and  every  thing  the  district'  attorney  tuight 
haye  done  tn.tbe  premises.  Though  the  let- 
ter of  the  law  required  one  official  alone  to 
do  certain  things,  its  spirit  permitted  an- 
other to  do  and  perform  the  same  or  similar 
act»  under  certain  condittona. 

This  principle  is  recognized  and  applied  in 
many  cases.  In  1855  the  Legislature  of  the 
territory  of  Kansas  created  the  office  of  dls-' 
trict  attorney  for  each  judicial  district  and 
prescribed  hla  dutiea. .  Laies  1866,  c  ilO.  .  He 


was  Required  tp  appear  tn  each  county  at  the 
district  court,  ajid  prosecut^.  and  defend,  on 
behalf  of  the  territory  or  county,  all  suits,  in- 
dictments, apj^Ucatlons,  or  motions,  civil  or 
criminal,  in.whicl^  the  territory  or  county 
should  be, a  party,  ai^d,  among  other  things, 
to  draw  and.  ^^  all  indictments  or  other 
pleadings  o6nne<^^  witl^  his  office.  A  Code, 
of  Criminal  ^focedure,  adopted  by  the  same 
Legislature,  made  It  the  duty  of  the  attorney 
prpsecuting  in.tb^  county  fo  attend, any  grand 
jury  whenever  required,  and  aid  in  various 
vf;ay 8  in  tbe  conduct  of  its ,  proceedings ;  bat ' 
no  reference  was  .  ma^^ ,  In  such  act  to  the 
matt^  of  signatures  to  /ndictments.  In  1858 
(Lftws  1857-^58,  c,  13)  such  territorial  Legis- 
lature created  the  o^ce  of  county  attorney 
for  each  county  organized  for  judicial  pur- 
ppees,  requiring  the  incpmbent  of  the  office 
to  appear  in  the  several  courts  of  the  county 
and  pros^ute  or  defend  actions,  attend  the 
sitting?  of  tbe  gr/ftnd  j.ury,  wben  required,  and 
dpaw  bills  of  indictment,  and  proYided  for 
tbe  election  of  .«)ch  oennty,  attorneys  at  the 
general  election  .following;  the .  session  of  tbe 
Legislature.  The  sawo  Legislature  adopted  a 
provision,, amendatory  of  the  Code  of  Crlm- 
iaal  Erocedure,  requiring  all  indictments  to 
be  signed  by  the  prosecutiqg  ai^rney.  This . 
act  took  effect  immed^tely  after  Its  passage, 
80  necessarily  thedlstrictiattomeya  remained 
In  office  untU  after  the  election  of  county  at- 
torneys un4er  .the  new  aystemL  Upon  adm^- 
sion  into  the  Union,, Kansas,  abolished  (Jie  of-. 
floe  of  aofiatj  aittorney  .a))d  returned  to  the 
former  system  of  district,  attorneys.  ..It  also 
created  t^  office  ^ot  Attgmey  General,  and.  by 
aa  act  of  the  Legislature  in  18&1  (Laws  1861, 
Ci,  38),  in  defining. tihe  dqties  of  that  ofiSctal,- 
provided,  intt?  alia,  that  be.sbDuld,  wit^Mtrer 
required  by  .the  Governor,  or  either  branch, 
of  the  Legislature^  appear  for  the  state  and 
prosecute  and  defendi  in  any  court  or  before 
any  officer  in  any  case; or  matter,  ^vU  or,- 
criminal,  ia  which  the  state  might  be  a  party 
or  interested,  <In  1864  , {Laws  18|S4,  c.  31>-it 
abolished  the  office  of  district  attorney  and 
restored  the  office  of  county  attorney,  but  the 
Btatute  relating  to  the  signing  of  indictments 
renmined  unmodified.  The  Supreme  Court,  in 
State  V.  Nulf,.  15  Kan.  404,  bad  held  that: 
"Under  tbe  laws  of .  Kansas,  tbe  'prosecuting 
attorney'  is  always  the  county:  attorney.  6. 
S:  pp.  2^,  284,  SI  135,  136, 137.  That  is,  ev- 
ery criminal  action,  pcttsecuted  in  the  najne 
of  the  state,, mqst  be  orosecuted  by  the  coun- 
ty attorney,  who  is  tbe  .  pvbUc  prosecubor. 
Tiier^OTre,  for  tlK  purpose  of  '{irosecuting 
criminal  actions,,  tbttf;  prosecuting,  attorney 
and  the  county  attorney: is. one  and  the  same 
person."  ■.".,•• 

Under  this  state  at  the  law,  the  Attorney 
General  of  Kansas,  Claiming  to  act  upon  re- 
quest of  tbe  Governor,  signed  an  indictment 
and'  otherwise  tindertook'  to  prosecute  in  the- 
case  of  State  v.  Bowles;  70  Kan.  821,  7d  Pac. 
726,  ea  Li  R.  A.  176,  decided  in  1906.  His 
withiirity  tq  sign  indictmeuta  was  challenged,. 
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and  tlie  oonrt,  gftfef  i-Mmtt-klng  ti{)bh  tie  ne-' 
'0e88n7  of  a'  state  governilieiit  equipped  With 
Bufflcigiit  pow«r  to  pro^e^t  public  lights  and 
redrtca  pobHc  IojutIM'  fliiVHighotit  tb«  entire 
state  Independent  »f  Mcfal  aiithoMtles  who 
might  be  tndUrerent.'taoapablej  orerlin'  <tbtag- 
onlsttc,  held  that  'the  pm^poee  or  legislative 
Intent  "was  to  niake  the  antUority  of  the  gov- 
«rnuwnt  felt,  thWugh '  its  chief  laW  oSIceh  in 
every  part  of  Its  territory,  if  the  Chief  txeen- 
tlvet  Of  ettheif  branch  of  tfai^  I>giidatnre  Should 
-aetennine  it'  to  be  necessary ,'•  saying :  "The 
-langnage  of  the  tttatote  indloBtes  that  the  in- 
tentloD  was -to  gratit  plenary  power  to  the 
Attorney  Ceheral  to  this  end,  and  he  was  in- 
vested with  full  authority  to  nse  all  the 
means  afforded!  by  the  law'  td  meet  the  re- 
quirements Of  any  situation  and  ftflly  pro- 
tect the  interests  of  the  state.  When  dlrect- 
'ed  by  the  Gofr€*rnor  or  either  'bhlneh  of  the 
'Legislature  to  appear  and  prosecute  erltolnal 
-proceedings  in'  any  county,  he  becomes  thfe 
prosecuting  attorney  of  that  coiinty  In  those 
proceedings,  and  has  all  the  rights  that  any 
T)rosecutIng  officer  there  may  have^  Inclndlng 
those  Of  appearfatg  before  thte  grkiid  Jury, 
sigiilng  Indictments,  aaff  imih9tilng  cases  to 
final  detenulnatloti.^'  ■'  ' 
"  The  law  o^  North  Diikotft  iaade  It  the  duty 
of  the  Attorney  General,  Inter  alia,  "to  conf- 
■^snlt  with  and  advise  the  several  state's  at- 
torneys in  matters  relating  to  "the  duties  of 
•their  office;  atad,  when  'fti'his  Jndgment  the 
interests  of  the  et&tf:  require  it,  he  shall  at- 
tend the  trial  'of  any  party  accused  of  crime 
and'  assist  In  th6  prosecution."*  Another 
'statute  md.de  It  thei  duty  of  the  state's  attor- 
ney to  appeair  before  the  gtand  jliry  to  give 
information  or  advice  ftnd'  to  interrogate 
witnesses,  but  provided  thai;  rio  other  per- 
son aJiaU  be  permitted  ^o  be  i>resent  during 
thfe  session  of  'th6  grand  Jury  except  the 
members  thereof  and  a  witness  actually  un- 
der examination,  tinder  this  state  of  the 
law  the  Attorney  General  requested  the  dis- 
«l(it  'Judge  tit  a .  certain  <  district '  to  xiall  a 
grand  }u^  to  cotaslderalpartlcalar  matter. 
This  was  dooei  and'  the  Att<)rney  General 
attMlpttd  td.  appear  before  the  grand'  Jury 
for  the  psrposeiMtf-' pTBsentlng^  to  that. body 
the  matters  to  which  he  had  called  the  at- 
tention of  the  court.  The  trial  dourt' denied 
his  rlg)>t.t0  do  80.  The  matteir.wqs  carried 
to  the  Supreme  Court,  whei^e,  la-  State  v. 
DtBtHct  Cwart,  »-N;».  ■81».  «34,  124  N.  W. 
417,  423i  It  wari  field  that,  notwithstanding 
the  language' of  the  stfi'tnte,  to  the  effect  that 
no  person  oth^f ,  than  the  sta'te'a  attorney 
mli;ht  go  before  the  gtaad  Jury,  tlie  Attorney 
General  might-  do  stt  Tinder  the  anthorlty 
given  him  by  laWtp  assist  the  state's  attor- 
ney. The  court  therein,  said:  "If  be  can* 
not  go  before  the  grand.  Jury,  then  his  au- 
thority to  liistltute  and  prosecute  cases  and 
to  prosecute  aq]F  violation  of  the  several 
laws  hereinbefore  tfMfntloned  Is  for  naught." 
The  following  cases  are  analogous  In  prln- 


•ciple;'  "state  t.  -DljATict  C««ft,"«'Mont.  !2S, 
B5  Piac.  WC;  -State  v.  Bobihson,  l&l-Mlnn. 
277,  289,  112  N.  W.  269;  272  (20  L.  R.  A.  [N. 
B.]  1127).  In  the  last  ciise  Cited  the  Matnte 
considered'  provided  that'  ^'evefry"  County  at- 
torney shall- prosecute  all  casesf 'tinder  this 
chaptei'  arising  In  his  county."  The  court 
said:  "The  statute  under  consideration,-  Im- 
posing speclflcdutld^  utwti  coilrity  attorneys 
In  the  matter  of  Its  enforcement,  is  iti  bb 
proper  view  a  limitation  upon,  nor  does-Yt 
exclude,  the  general  ttdthorify  of  the  Attor- 
ney General  upon  the  same  subject" 

So  under  the  law  of  this  state,  district  at- 
torneys are  specifically  antborlzed,  Inter  allh, 
to  appear  In  all  Indictments,  criminal  cases, 
and  proceedings  which  'may  be  pending  in 
the  district  court  of  their  respective  coun- 
ties. Nevertheless,  gen^rtll  authority  Is  Im- 
posed upon  the  Attorney  General  to  appear 
and  prosecute  in  all  cases  wherein  the  state 
la  a  party  or  Interested  when  required  so  to 
do  by  the  Governor"  ot  Gerieral  Assembly. 
The  twb  provisions  are '  not  laconslsterit. 
They  may  btand  together.  The  specific  duty 
Imposed  upon  the  district  attorneys  in  njt) 
wise  limits  or  excludes  the  general  authori- 
ty of  the  Attoraey*  General  upon  the  same 
subject:      ■ 

However,'  as  under  the  Coiistltation'AO 
power  existed  In  dt^'trlbt  attorneys  or  in  tl^e 
Attorney  Genera^  fb  prosecute'  felonies  hy 
information,' it '.'is.  argued  that  such  powej: 
was  conferred  iiy 'the  apt  of  1891.  exclusively 
upon  the  district  atforneys  or  th^r  repre- 
sentatives, and  can  be' 'exercised  by  no  one 
else.  If  the  Wo'rds'  "district  attbrnejr,''  as 
used  in  the  act;  bi-nnot  be'  constrtied'  to  !»; 
elude  "poblic  prpteecutbr,"  the  contention  li 
doubtlAJs  Correct^  As  t  general  rule,  where; 
by  statute,  authority. is  givfeh  to'  a  particu- 
lar officer,  Its  exercise  hy  any  other  oftcer 
is  .forbidden  by  Implloatldh.  However,  when 
we  apply  the  'well-Uhowii  rules  bt  construc- 
tion tq'  the  cotifetittitlonai  arid  statutory  pr6- 
Vlslorid  constltutlfvg  the  '  sj'steii' '  by '  Vhlch 
criminal  offen.ses 'afe  to  be'jtr'bfeebu'te^'ln' this 
state,  wi  have  ho  doubt 'the  words  "district 
attorney,"  found  in .  the  Informatlc/n  act, 
must  be  cenfetrued  td  mean  "public  prosecu- 
tor" authorized  to  progeciite  in  any .  par- 
ticular case.  Section  i  of '  article  2  of  the 
Constitution  '  riecognlzes  but  two  methods 
whereby  a  pers'oii  may'  be  proceeded  agiairist 
crtmlnall^'ln  thecourtsi'  "the  one  metho'd  Is 
by  Indictment,'  -the  other,  by  information; 
and  Tinttt  otherwise  prb-vlded  by  law  i'  prose-' 
cutlon  fop  a  tiiloixf  could  be  by  means 'oi? 
the  former  method  bhiy.  Each  'bf'  thclse' 
methbdil  Was  Well  IcnbWn  and  understood  at 
the  time  of  the  'adoption  of  the  ObnSlltutlon, 
and  there*  is  nb' more  uncettklhty  as 'to  What 
was  merfnt  by -thfe  word'  "Information"  used 
therein  than  there  Is  as  to  What  was  mdEint 
by  the 'use  of  th*  wbrd' "Indictment."  An 
in'fbrmatWn  is  essAitJaMy  k  Written  accusa- 
tion, ot,  Celine  p^efecre^  by.  tfte  pu.hUc.  pros^ 
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entlng  oflicer  wlthont  the  Inter rentlon  of  a 
grand  Jury.  It  is  used  in  the  Constitution 
In  the  oommon-law  sense  of  the  term ;  that 
la,  an  accusation  preferred,  as  at  common 
law,  by  the  public  prosecutor.  As  the  pur- 
pose of  the  Information  act,  together  with 
that  dispensing  with  the  calling  of  «  grand 
Jury,  unless  specially  ordered  by  the  district 
court,  was  to  change  or  regulate  the  system 
of  instituting  criminal  prosecutions  in  courts 
of  record  by  substituting  informations  as  the 
ordinary  mode  of  .procedure  in  the  place  of 
indictments  (In  re  Dolpb,  17  Colo.  35,  39, 
28  Pac.  470),  and  the  district  attorney  was 
and  Is  the  ordinary  prosecuting  officer,  the 
use  of  his  name  was  quite  natural  In  the 
.former  act  relative  to  the  authentication  of 
the  Information,  and  in  no  sense  excludes  the 
exercise  of  the  power  there  conferred  by  an- 
.  other  who  is  as  much  the  public  prosecutor, 
under  certain  conditions,  as  the  district  at- 
torney himself.  As  said  in  Town  of  Trinidad 
T.  Simpson,  6  Colo.  65,  66:  "The,  maxim, 
'Exp^essio  uniua  est  excluslo  alterlus,'  is  not 
of  universal  application  in  the  construction 
of  statutes.  The  legislative  intention  Is  to 
be  taken  according  to  the  necessity  of  the 
matter,  and  according  to  that  which  is  con- 
sonant to  reason  and  sound  discretion." 

Williams  V.  People,  26  Colo.  272,  67  Pac. 
701,  was  a  prosecution  for  perjury  in  which 
the  district  attorney  had  been  of  counsel  in  a 
dvil  case,  during  the  trial  of  which  the  al- 
leged perjury  was  committed.  The  informa- 
tion was  signed  and  iHresented  by  a  special 
prosecutor  appointed  under  the  provisions 
of  the  territorial  act  of  1876,  snpra.  The 
right  of  the  special  prosecutor  to  sign  and 
file  the  information  was  challenged.  It  was 
argued  in  the  briefs  there  filed  by  the  plain- 
tiff in  error  that,  as  the  information  act  pro- 
vides for  the  filing  of  Informations  by  the 
district  attorney  or  his  deputy,  the  power 
was  exclusive,  and  the  alleged  Information 
was,  in  fact,  no  information  at  all.  The 
authority  of  the  special  prosecutor  In  that 
case,  like  the  authority  of  the  Attorney  Gen- 
eral in  the  case  at  bar,  rested  primarily 
upon  a  statute  enacted  long  prior  to  the  in- 
formation act,  at  a  time  when  prosecution 
of  felonies  by  Information  was  impossible. 
We,  however,  held  in  that  case  that  the  spe- 
cial prosecutor,  having  been  appointed  by 
the  court,  had  the  right  to  sign  his  own 
name  to  the  information,  and  that  such  an 
Instrument,  so  signed,  was  valid.  When  the 
court  in  any  case,  exercising  Its  powers  un- 
d^r  the  law,  appoints  a  special  prosecutor, 
the  lat^^r  becomes,  to  all  Intents  and  pur- 
l^ses,  the  district  attorney.  Ue  nevertheless 
exercises,  such  powers  in  his  own  naqie. 
Such  is  the  effect  of  the.  WlUlama'  Case.  So, 
when  the  Oovernpr  or  the  Qeneral  Assembly 
reqoices  the  Attorney  General  to  prosecute  a 
criminal  case  in  which  the  sti^te  la  a  party, 
be  becomes  to  all  inteinta  and  purposes  the 


district  attorney,  and  may  In  his  own  name 
and  official  capacity  exercise  all  the  powers 
of  such  officer,  for  he  is  then,  and  in  that 
case,  the  public  prosecutor.  Being  authoris- 
ed and  empowered  to  appear  and  prosecute, 
he  can  do  each  and  every  thing  essential  to 
prosecute  in  accordance  with  the  law  of  the 
land.  When  prosecution  by  information  was 
authorized  in  accordance  with  the  oonstitiv 
tlonal  permission,  the  signing  and  flllng  <tf 
informations  became  essentially  an  act  in 
the  process  of  prosecution,  without  which 
the  full  measure  of  power  conferred  to  pros- 
ecute could  not  be  exercised.  We  have  here- 
tofore held  that  "to  iwosecute"  la  "to  pro< 
ceed  against  Judicially."  Brooks  v.  Bates,  7 
Colo.  676,  680,  4  Pac.  1069,  1072.  It  is  "the 
act  of  conducting  or  waging  a  proceeding  in 
court;  the  means  adopted  to  bring  a  sup- 
posed ofCoider  to  Justice  and  punishment  by 
due  course  of  law.  It  is  also  defined  as  the 
institution  or  commencement  and  continu- 
ance of  a  criminal  suit;  the  process  of  ex- 
hibiting formal  charges  against  an  offender 
before  a  legal  tribunal,  and  pursuing  them 
to  final  Judgm^it  on  behalf  of  the  state  or 
government,  as  |^  an  indlctmjent  or  informa- 
tion."   State  V.  Bowles,  supra. . 

Believing  as  we  do  that  the  Attorney  Gen- 
eral had  full  power  and  authority  to  sign 
and  file  the  Informations  as  disclosed  by  this 
record,  it  is  unnecessary  to  consider  the  mat- 
ter further.  The  cases,  in  accordance  with 
the  rule  applied  in  U.  S.  v.  Keltel,  211  U.  & 
370,  399,  29  Sup.  Ct  123,  53  L.  Ed.  230,  are 
therefore  remanded,  with  Instructions  to  re- 
instate the  same,  overrule  the  motions  to 
quash  in  each  case,  and  proceed  therewith 
in  accordance  with  the  law. 

Berersed  and  remanded. 


CAMPBELL^  C.  J, 
participating. 


and  BAILET,  J.,  not 


BOABD  or  COM'RS  OP  GUNNISON  COCN- 
Onr  T.  BOARX)  OF  COM'BS  OF 

ouba;  county. 

(Supreme  Court  of  Colorado.    July  1,  1912.) 

1.  PaUPHIS    (I  62*)— SUFFOBT— lilJUBIUTT   Or 
CODHTT. 

A  claim  against  a  county  for  the  support 
of  paupers  has  none  of  the  elements  of  a  con- 
tract, and  can  be  sustained  only  when  a  Ua- 
bility  is  created  by  statute. 

[Ed.  Note.— For  other   cases,   see   Panpeiib 
Cent.  Dig.  {(  215-237;  Dec  Dig.  {  62.*] 

2.  Paupkbb  (S  39*)— finppoET— L1ABI14TT  of 
County — Notice. 

A  notice,  referring  to'  ab  inclosed  state- 
ment of  money  advanced  for  lapplies  funusfaed 
a  pauper  of  the  county  notified,  and  requesting 
payment,  but  not  stating  that  the  pauper  had 
become  a  charge  on  the  county  giving  the  no- 
tice, or  that  he  was 'then  in  that  county,  or 
would  require  aisistanoe  in  the  future,  and  not 
requesting  that  he  be  removed  therefrom  or 
stating  any  snflicient  reasons  why  be  could  not 
be  removed,  was  not  a  sufficient  compliance 
with  Bev.  Cede.  1908, 1.4796,  so  as  to  create  a 
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liability   against  the   coonty   notified  for   the 
panper's  support. 

[Ed.  Note.— For  other  cases,  see  Paupers, 
Cent  Dig.  S|  162-179;   Dec.  Dig.  |  39.*] 

Error  to  District  Court,  Ouray  County; 
Sprlgg  Shackleford,  Judge. 

Action  by  the  Board  of  County  Commis- 
sioners of  Ouray  County  against  the  Board 
of  County  Commissioners  of  Gunnison  Coiin- 
ty.  From  Judgment  for  plaintiff,  defend- 
ant brings  error.     Reversed. 

Dexter  T.  Sapp,  of  Gnnnison,  for  plaintiff 

In  error. 

HILL,  3,  Action  \>y  the  board  of  county 
commis^bners  of  Ouray  county  to  recover 
from  Gunnison  county  a.  certain  amount  ex- 
pended for  and  on  befiaif  of  a  pauper  resi- 
dent of  the  Utter  county, .  Judgment  fVa's  in 
favor  of  Ouray  county.  The  action  Is  brought 
under  the  provisions  of  sections  4794,  4795, 
4796,  and  4797,  Revised  Statutes  1908. 

[1]  A  liability  against  a  county  for  the 
support  of  paupers  orl^nates  Solely  In  pro- 
Visions  of  the  statutes.  To  sustain  such  a 
claim  the  case  must  fall  within  the  liability 
thus  created  and  in  the  manner  prescribed 
by  the  statute.  There  are  none  of  the  ele- 
ments of  a  contract,  express  or  Implied,  In 
a  demand  for  tlte  support  or  relief  of  the 
poor.  30  Cyc.  112t;  22  Am.  &  Eng.  Ency.  of 
Law  (2d  Ed.)  1003;  Hamlin  County  \.  Clark 
County,  1  S.  D.'  131,  46  N.  W.  329;  Lander 
County  V.  Humboldt  County,  21  Nev.  415,  32 
Pac.  840;  Augusta  T.  Chelsea,  47  Me.  367; 
Washoe  County  T.  Enrelca  County,  25  Ner. 
356,  60  Pac.  376;  Kellogg  v.  St.  George,  28 
Me.  255;  Miller  r.  Somerset,  14  Mass.  390; 
Mitchell  y.  Coriivllle,  12  Mass.  333;  Powe- 
shiek County  V.  Cass  County,  63  Iowa,  244, 
18  N.  W.  896. 

[2]  The  pleadings  sought  to  charge  Gunnl- 
Boo  county  for  groceries  and' coal  furnished 
a  resident  of  that  county  by  the  board  of 
county  commissioners  of  Ouray  county  un- 
der the  provisions  of  the  sections  of  out 
statutes  above  cited.  The  sufSclency  of  the 
notice  alleged  to  have  been'  given  pursuant 
to  the  provisions  of  section  4795,  supra,  was 
challenged  in  the  answer.  The  only  notice 
offered  in  evidence  to  sustain  the  allegation 
in  the  complalut  Inclosed  a  bill  for  $23.50. 
It  was  from  the  clerk  of  the  Ouray  board, 
addressed  and  properly  mailed  to  and  receiv- 
ed by  the  clerk  of  the  Gunnison  board.  Omit- 
ting the  letter  bead  portion,  date,  address, 
and  signatures.  It  reads:  "herewith  find  in- 
closed statement  of  money  advanced  for 
groceries  and  «oal  to  one  John  Lyons,  a 
pauper  of  your  county.  We  have  just  as- 
certained through  letters  written  by  you  in- 
closing money  to  Mr.  Lyons  for  his  support 
nere,  that  he  was  a  charge  on  Ounnlson 
county,  which  letters '' we  noiW'  bave  in  our 
possession,  and  also  learn  that  your  county 
oontrlbutcd  towards  sending  blm  here.  Kind- 
ly  present  this  matter   to  your   boarA  at 


their  ne<t' meeting  and  forward  us  check  In 
payment  of  same." 

Section  4790,  supra,  provides  that  the  no- 
tice shall  contain  a  statement  that  said  per- 
son has  become  chargeable  as  a  pauper  upon 
the  county  sending  the  notice ;  that  It  shall 
also  Include  a  request  to  the  authorities  of 
the  county  receiving  it  to  remove  said  pau- 
per forthwith  and  to  pay  -the  expenses  ac- 
crued in  taking  care  of  him,  her,  or  them. 
The  notice  given  does  not  state  that  the  pau- 
per had  become  chargeable  upon  Ouray  coun- 
ty, or  that  be  was  in  that  county  at  the 
time  of  sending  the  notice,  or  that  he  would 
require  assistance  in  th«  future;  neither  does 
it  request  that  he  be  removed  forthwith  or 
at  all  therefrom.  The  notice  inclosed  a  bill 
for  128.50.  The  Judgment  was  for  $221.49. 
There  is  no  allegation  In  the  complaint  that 
the  pauper,  by  reason  of  sickness,  or  disease* 
or  by  neglect  of  the  commissioners  of  6unnI-> 
son  county,  or  for  any  other '  sufficient  rea^ 
son,  could  not  bare  been  removed  from  Our-> 
ay  county,  bad  such  a  request  been  made. 
Under  such  circumstances,  we  ate 'of  'opin- 
ion that  the  notice  was  Insufficient  ti'  show  a 
compliance  wltlk'  the  statute.  30  Cyc.  1132; 
1134;  Town  of  Beacon  Falls  v.  Town  of  Sey-i 
mour,  46  Conn.  281;  Town  of  Beftcon  Fall* 
r.  Town  of  Seymour,  44  Conn.  210;  McKay 
♦.  Welch,  6  N.  T.  Supp.  858;i  MlddWtown  r. 
Berlin,  18  Conn.  189;  Cooper  Vi  Alexander,' 
33  Me.  458;  Belfast  v.  Lee,  59  Me.  293;  Wash- 
oe County  v.  Eureka  County,  25  Nev.  356,  60 
Pac.  376. 

The  Judgmtat  is  reversed. 

Reversed. 

•    MUSSER  and  GABBBBT,  33.,  concut. 


TOWERS  et  aL  v.  BALFB. 
(Supreme  Court  of  Colorado.     July  1,  1912.) 
DEEOS  (i  143*)— CONSTBUCTIOir— Resebvatioit 

—Trespass. 

Where  grantor  reserved  the  right  to  re- 
move the  buildings  from  the  premises  conveyed, 
a  hydrant  nsed  to  supply  water  for  stock,  as 
well  as  for  house  use,  and  in  no  way  connected 
with  or  attached  to  the  buildings,  was  not  with- 
in the  reservation  of  tl>e  .deed. 

[Ed.  Note.— For  other  cases,  see  Deeds',  Cent 
Dig.  {{  453-^55,  465-468;   Dec.  Dig.  {  143.»] 

Error  to  County  Court,  City  and  County  of 
Denver;    Grant  L,  Hudson,  Judge. 

Action  by  Frank  T,  Towers  and  another 
against  Patrick  H.  Balfe.  From  a  ]udg> 
ment  for  defendant,  plaintiffs  bring  error. 
Reversed  and  remanded,  with  directions. 

Robert  H.  Kane,  of  Denver,  for  plaintiffs 
in  error. 

MUSSER,  J.  Patrick  Kett  conveyed  cer- 
tain  premises  to   Keel   &  Ellison.     In   the 
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fl«ed,  as.  vreU.aa  ip  a  prior  eoatnact  of -sale, 
the  grantor  reserved  tbe.rlgbt.to  remove 
the  bulldiugs.  .Later  Keel  cooveyesd  hU  In- 
terest in  the  prtwUsee  to  XowecSr  one  Of  tbe 
plaintlffEj  In  error.  At  tbe  time  of  tbe  con- 
veyance by  Mr..Kett,  as  >reU  aa  at  tbe  time 
Hr.  Towers  became  Interested-  In:  tbe  prem- 
ises, there  was  a  hydrajit  thereon,  situated 
about  10  feet  from  the  house.  This  hydrant 
had  been  put  in  by  Mr.  Balfe,  tbe  defendant 
In  error,  two  or  three  years  before,  for  bis 
mother-in-law,  Mrs.  Kett,  and  it  was  used 
In  connection  with  the  house  and  also  to 
water  the  live  stock.  When  the,  house  was 
moved  from  the  preailses,  Mr.  Balfe,  on  his 
own  motion,  took  this  hydrant  away.  Hr. 
Kett  did  not  know  anything  abont  or  author- 
ize Its  removal.  An  action  was  brought  in 
a  Justice  court  for  damages  on  .account  of 
the  reoiioval  of  this  Itydrant.  EYom  a  Judg- 
ment against  him  there,  Mr.  Badfe  appealed 
to  i^e  county  court,  whwe,  upon  trial  to  the 
court,  Judgment  was  rendered  iq  his  favor 

fOt'QOStS. 

It  is  plats  that  the  hydrant  was  a  part  of 
the  realty  and  was  conveyed  with  It,  unless 
reserved.  >  Mr.  Kett  did  not  nothorhse  Mr. 
Balfe  to  remove  it  Bven  if  Mr^  Kett  had 
done  so,  Mr. 'Balfe  would  have  had  no  right 
to  remove  the,  hydrant,  because  tt  was  not 
reserved  ftoiin  the. conveyance.  -It>wae  not  a 
buUding,  nor  connected. with' or  attached  to 
the  building,  so  as  to: make  it  a  part  .there- 
of. While  it  was  used  to  supply  water  for 
the  house,  it  was  also  used  for  the  purpose 
of  watering  stock  kept  by  ttie,  Ketts.  In  re- 
moving it,  Mr.  Balfe  committed. a  trespass, 
and  he  is  liable  to  the  plaintiffs  in  error 
for  -the  daniages  occaaioped  thereby^  :!l?he 
cost  of  replacing  the  hydrant  was  $12,  and 
it  was  agreed  that  it  was  reasonably  worth 
that  sum.  This  small  matter  has  been  liti- 
gated enough.  ,  .■  '      I 

The  Judgment  is  peversed,  and,  the  cause 
remanded,  with  dlrectiona  that  the  present 
Judgment  be  vacated,  and  another  entered 
in  favor  of  plaintiffs  in  error' for  $12  and 
costs,  as  of  ^hp  date  of  the  former  Judgment. 

Reversed  and  remanded. 

WHITE  and  BAlLET,  3J.,  concur. 


CLARKE,  Sheriff,  v.  A»HBR. 
(Supreme  ■Ooutt  &t  Coloraao.     July  1.  1912.) 

1.  JtJDGMEWT    (S   470*)— CotLATtiRAL    ATTACK. 

Whefr*  the  ■  court '  hae  juriisdietioB  of  the 
parties  and  of  the  subject-matter,  Us  jiidgia>eBt, 
unless  reversed  or  annull«(t  in  a  proper  pro- 
ceeding, is  not  Open  to  collateral  attack. 

[Ed.  Note. — For  other  cases,  see  Judgment, 
Cent.  Dig.  {  007;   Dec.  Dig.  |  470.»] 

2.  Taxation  (J  505*)f-T-Oor,LW!Tioi»— Judo- 

MENT^-COLLATERAI,  AXTAClf,  , 

A  judgment  of  the  county  court  for  taxes 
on  personal  property  is. not  void,  and  subject 
to  collateral  attack,  merely  because  the  com- 
plaint on  which  it  is  based  alleges  that  for  stat- 


ed yeats  defendant  taxpayer  was,: -on:  May  '1st, 
the  owaer  of  the  property,  while  personal  prop- 
erty can  only  be  assessed,  as  on  April  Ist  of 
each  year.     •  ; :    : ' 

(Ed.  Note.— For  other  cases,  see  Taxation, 
Cent;  Dig.  |  1218;   Dec,  Dig.  {  595.*] 

Error,  to  District  Court^  La  plata  County; 
Charles  A.  Pike,  Judge. 

Action  by  W.  B.  Asher  against  John  Clarke. 
There  was  a  Judgment  for  plaintiff,  and 
defendant'  brings  error.  Reversed  and  re- 
manded. 

Defendant  in  error  commenced  suit  against 
the  plaintiff  in  error  in  his  ofiBcial  capacity, 
the  sole  purpose  of  which  wa&  to  enjoin  him 
from  ievyirig  an  e^ce^utlon  on  proper^  of  the 
defenda^t  Issued  on, a  judgment  rendered  by 
the.  cpiinty  court  of' Hinsdale,  county,  in  an 
action,  wherein  ihe  treasurer  of  that  county 
was  plaintiff  aiii  the  plaintiff  In  the  present 
action  the  defendant-  The  complaint  averred, 
so  far  as  material  to  notice  in  considering 
the  one  questiop  we  shall  determine,  that  the 
action  instituted  by  the  treasurer  of  Hinsdale 
county  was  to  obtain  Judgment  against  the 
present  plaintiff  for  taxes  levied  against  him 
for  the  years  1902  and  1903  on  personal  prop- 
erty alleged  to  belong  to  the  plaintiff;  that 
he  had  no  personal  property  la  that  county 
for  either  of  theae  years;  that  the  amount 
of  such  taxes  for  the  year  1902  was  a  little 
over  $100,  and  for  1903,  something  like  $20: 
and  tl^at  in  th,e  complaint  la  that,  action  , it 
was  alleged  that  the  taxes  levied  were  upon 
personal  property  of,  the  defendant .  situated 
In  Hinsdale  county  on  the  lat  day  of  May 
for  each  of  the  years  named.  7. The  complaint 
further  charges  that  summons  in  this  action 
w:as  issued  and  served  upon  defendaptt  and 
judgment. rendered  again^  hjm  by  default 
The  execution  sought  to  be  restrained  was  is- 
sued on.  .thl4  Judgpient  To  this  complaint 
the  defendant,  fllefi:  &  general  and  special  de- 
murrer, ,  which  was  lOremUed,  and,  as  he 
e^ted  to,  stan^.tiiereon,  Judgment  was  ren- 
der|Bd,,in  ,favor  of  the,  plaintiff,  perpetually 
enjoining  him  from,  piaking  , any, levy  under 
tbe.e:^ecution.  in.l^is  ha,nd8.  To  review  this 
ju4gmeut  the.  defendant  brings  the  caise  here 
for.jc^view  on  j^ror,  .„-^,,.-: 

Russell  &  Reese,  Of  Dkirango,  for  plaintiff 
In  error.  O.  S.  Galbreaai,  of  Dnrango,  for 
defendant  in 'error.       .    ' 

OABBEBT,  J.  ,[1]  The  attack  made  upon 
the  judgment  of  the  county- oourt  of  Hinsdale 
county  Is  collateral.  Wherfe  the  court  baa 
jurlsdictloiv  of  the., parties  and  the  subject- 
matter  in  a  casot  its  judgment  unless  re- 
versed or  annulled  in  some  proper  proceed- 
lag,  is  not  open  to  attack  or  impeachment  in 
any  coUatera-l' action  or  proceeding  wluttever. 
Trowbridge  v.  Allen,  46  Golo.  419,  421,  110 
Pac.  193>  From  the  aTerlnents  of  tlte  com- 
plaint it  appears  without  questioB  that  the 
county  court  of  HiUsdale  county  had  juris- 
dictivn  of  the  subject-matter  of  the  action  in- 


*eor  atbar  iw«w  m*  how  toficMd  M«Uoa Ji.yMBBR  In  Otc  Dlx.  A.AzB.  Die.  tLtj  No.  8«riw  ft  Bap'r  iadOM 


Digitized  by 


Google 


'Goldi) 


POihJAk-  y.O'CdNNOB 


'S39 


stltnted  b^  the^  tteasdte*  of  HUsdale  comity' 
against  the  plaintlff>  tn  the'  case  at  bar,  and 
also  Jurisdiction  of  his  person. 

[21  Cennsdl  for.  pUaintfff  asserts' that,  In- 
ssDiuch  as  the'  liomplBlnt  in  the  suit  insti- 
tuted In  Btnsdaie  county  alleged  that  tor  the' 
respeetlre  years  of  1902  and  1S03  the  plain- 
tiff, oD  the  1st  .day  of  ilay  of  each  of  these 
years,  was  the-  owner  of  -certain  personifti 
property  situated  within  the  county  of  Hins- 
dale subject  to  assessment,  tba  Judgment  roi- 
dered  oa  this  complaint  la  Told,'  for  the  rea- 
son that  under. the  Jatn  in  force  at  that  time 
the  owneii«f>p^i]w>oAlpmpeety  could  only  be 
asaeased  1107  pcopevty.  of  that  character  which 
be  bad  on  haad'Onthe^lstdasr  of  April  of  each 
year.  This: proposition  raiaes  the  question 
of  the  sufficieqoy.ot  the  epmplalat.  only^  A 
jodgneot '  IS' noti  void -because  of  Uie<  failure 
of  tba  complaint  upon  ^hich :  it  is  based  to 
state-  a  cause  of  action. ,  -Cai^pl^n  Ti  Jackson, 
34.Colo,.44T,.,'452,  .'83,  Pao,  1017;,  Yenu«r  v. 
Denver  Union  Watpu  Co.,  ^  CoV?r  212,  233, 
90  Pac.  623,  122  Am.  St,R«p.  1036;  .  Stato- 
baner  v.  Colmar,  t}L  Cplcf,  App.  4Q4,,55  Pat 

291.        ,  ;         ■  ■    ..,■.„■.'. 

It  may  .be' that  th^  complaint  li^  the  actlop 
brought  by  the  treasure;:  .did  not  state  a 
cause  of  action;  but  that  question,  under  the 
facts  of  this  ease,  could  only  be  raised  by  pie 
defendafit  therein,  the  plaintiff  tn  the  case 
bere  under  considert^tlon,  by  a  direct  attacli. 
'The  attacic  made  is  dollateral. 

The  Judgnnent  of  the  district  court  Is  re- 
Tersed,  and  the  cause  remnnded  for  ftirtber 
proceedings  In  harmony  with  the  views  ex- 
pressed herein.  •     ''  "  '"  ' 

Reversed  and  remanded. 

.■>'•' 

MUSSER  and  HiUi,  JT.,  comiui'. 


POTDAK  V.  O'CONNOR. 
(Supreme  Court-  of  C«)6rMoi    July  1,  1^.) 

Fines  (J  19*)— Payment— RECOVEaY. 

Plaintiff,  whose  son  was  charged  before  a 
justice  with  forgery,  on  aaSBree/nent  ^itb  de- 
fendant, the  couhty  attorney,  that  the  charge 
should  be  changed  to  one  of  larceny,  and  a  fine 
of  $100  and  costs  be  assessed,  to  be  paid  by 
plaintitF,  paid  such  amount  to  defendant,  who 
turned  it  into  the  county  treasury.  Held,  that 
the  payment  having  been  voluntary,  with  an 
understanding  of  the  facts,  and  the  object 
sought  by  plaintiff  accomplished,  no  part  there- 
of could  be  recovered,  even  though  the  subse- 
3nent  proceedings  in  the  justice  court,  done  at 
irection  of  defendant  over  the  telephone,  com- 
mencing with  entry,  through  misunderstanding, 
of  a  fine  of  only  $5,  and  afterwards  changed,  at 
direction  of  defendant,  to  the  agreed  amount, 
were  void. 

[Ed.  Note. — ^For  other  cases,  see  Fines,  Cent. 
Dig-  fi  20-22;  Dec.  Dig.  |  19.*] 

Error  to  Boulder  County  Court;  E.  X  In- 
gram, Judge. 

Action  by  George  Poydak  against  Charles 
O'Connor.  Judgment  for  defendant,  and 
plaintiff  brings  error.    Affirmed. 


Miller,  Banid'  ft '  AffeSter,"  Of  ta  f^yette, 
and  E.  L.  Williams,  of  Denver,  for  plaintiff 
tn  error.  Charles 'B.  Ward  and  Harold  P. 
Martin,  both  of  Bouldef,  for '  defendant  in 
error.  ■  •■■■■..- 

..■'"■'      ■■■■■■ 

HIIiLi  J.  TrheplaltrtliT'tt  errorlnsOtnted 
this  action  In  a'  Justkw's  cowrt'  to  recover 
■from  the' defendaat  in  erl^r' a  certain -sum 
claimed  to  tia'^e  be*n  obtained  from  him  vti- 
fler  a  mlslnke  of  fa<?lfs  and  alleged  mlst'dpre- 
Bentatldns  made  by '  t*e '  defendant.  'Judg- 
ment was-  for  "the  defendant.  Ut)on  dppeal 
to  the  'OoUrity  court-'tbe  trial  was  to  the 
court,  whfere  a  judgment' ■was  again  entered 
In  his  favor.  'The  plaintiff  brings  the  case 
here  for  review  upon'' error.''    ' 

^hllfe  there  Is  some  conflict  in  «ie  testi- 
mony, It  discloses  thit  on  Or 'about  June  29, 
1009,  a  complaint  was  ffle^  before  a  Justice 
of  the  pfeAbe  In  Bonlder  county  charging  one 
<5eorge  PoJ'daik,  Jr.'J  k'  son  of  the  pfaintltt, 
with  the  drttae  of  forgers';  that  he  was  ar- 
reated,  "Wotight  Wefore  the  Justice,  entered  a 
plea  of  not  giiifty.  and  the  caiise  was  con- 
tinued until  July  10th  following!  that  about 
the  5th  of  July  the  plaintiff  came  to  the 
o&Bce  Of 'the  defendant,  who  was  the  deputy 
dlMWdt  attorney  for  Bonlder  county,  and 'so- 
licited tilm  a  A  sHeh  officer  to  dismiss  or  make 
a  settlement  6f  th<i^^  case,  advising  him'  that 
the  complaining  wltness^'baht  had  beteii'paW 
the  amount  bf  Its  loss  and  did  not  desire  to 
prosecute';  •  that  the  ^ef^hdant  'declined  to 
allow  the  u6u  to  go'frfee  WlthotiCany  'ptinlsh- 
ment,"  but,  afte^'seme  fttt^her  cbhyersatlon 
and  explanation,  agreed  to  dismiss  'tire 
'charge  of  foffeei^  and  to  accet)t'a  plea  'of 
guilty  of  petty  larteily  Iti-  lieu  thereof,  pro- 
vided the'  a«u^,  or'  the  plaintiff  for  him, 
would  pay  !a  fine  of  fldo  and' coats';  that 
durlnJi  the  nei^tltiHonfe' the'detieildant  tele- 
phoned the''juiStfce'and"BherIff  faking  what 
their  costs  were;  that^the'atilotintti'were  as- 
certiilned  to'  be  '*11.25J  '  tbat  fhe  ■:^laintlff 
tt^reed  to  the  proposition  and  paid  the  de- 
f  endaht  thb  amount  bf  thecOsts  .as  furalsli- 
ed  by  the  Jnstlee'ahd' sheriff  and  went  but 
to  secure  the  money  with  which  to  pay  the 
fine,  returning  shortly  thereafter  with  the 
$100,  which  he  paid  to  the  defendant  in  har- 
mony with  their  agreement;  that  thereafter 
the  defendant  telephoned  the  Justice  the  re- 
sult of  this  settlement,  and  testified  tbat  he 
Instructed  the  Justice  by  reason  of  this 
agreement  to  change  the  charge  against  the 
young  man  to  petty  larceny  and  to  enter  a 
plea  of  guilty  for  him  and  to  assess  a  fine 
of  $95  with  costs.  The  Justice  testified  to 
the  conversation  over  the  telephone  the  same 
as  the  defendant,  except  that  he  understood 
the  attorney  to  say  tbat  the  amount  of  the 
fine  was  to  be  $5  and  entered  it  accordingly. 
The  defendant  mailed  to  the  Justice  a  check 
for  $16.26,  and  thereafter,  on  July  31st,  fol- 
lowing, rendered  his  report  in  writing  for 
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tba^  month  to  tbe  board  t)f '  connty  coimnis- 
'«ioiiers  wblch  showed  .the  collections  as 
above  stated,  inclvidtng:  disbursements  |16^ 
as  costs  paid  to  the  Justice  la  this,  ease, 
which  Included  $5  as  the  district  attorney's 
fee,  and  the  $95  was  remitted  by  the  deputy 
to  the  county  commissioners  ^vithpthei  sums 
Included  in  his  report  Thereafter,  upon  as- 
certaining tbe  condition,  of  the  justice's 
docket,  tbe  defendant  bad .  bim  change  or 
correct  it,  making  it  read  a  fine  of  $95  in- 
stead of  $5.  It  win  be  observed  that  tbe 
fine  was  ultimately  made  $6  lees  than  the 
agreement  provided  for.  This  appears  to 
have  been  brought  about  when  in  figuring 
tbe  cost  by  omitting  the  district  attorney's 
fee  of  $6  and  by  thereafter  including  it  in 
tbe  amount  of  costs  and  paying  it  out  of  tbe 
total,  making  the  fine  the  amount  of  the  bal- 
ance, viz.,  $95  instead  of  tbe  $100,  as  tbe 
deputy  bad  stated  to  tbe  plaintiff  it  would  be. 

It  Is  claimed  that  it  was  prejudicial  error 
to  allow  the  Justice  to  testify  as  to  the  rea- 
sons why,  and  circumstances  under  wblcb, 
be  rendered  his  Judgment  for  petty  larceny, 
and  thereafter  in  changing  bis  docket  mak- 
ing tbe  fine  read  $95  instead  of  $5. 

Neither  this  plaintiff,  the  defendant  (who 
wa<(  tbe  deputy  district  attorney),  nor  tbe 
accused  was  present  in  the  Justice's  court 
when  the  original  fine  was  pronounced,  nor 
iwben  the  change  was  made  in  ^be  amount 
No  complaint  bad  ever  been  made  against 
tbe  accused  charging  him  with  petty  larceny, 
and  while  this  modem  system  of  administer- 
ing Justice  by  agreement  over  the  telephone 
.in  the  absence  from  the  court  of  the  district 
attorney,  tbe  witnesses,  and  the  accused,  may 
have  its  advantages  in  the  way  of  promptly 
dispatching  such  buslniess,  it  is  hardly  such 
as  Is  conten^jlated  by  statute  and  might  be 
subject  to  legal  objection.  Without  passing 
upon  tbe  yalidit?  of  all  the  proceedings  in 
the  Justice's  court  starting,  with  the  tele- 
jAone  conversation  between  the  .attorney  and 
the  Justice  as  to  v^bat  tbe  latter  should  do 
which  was  after  tbe  money  had  been  paid 
to  tbe  defendant,  for.  the.  purposes  of  this 


case,  we  will  asstune  that  they  'were  all  Told. 
This  makes  all  evldenice  pertaining  to  them 
harmless. 

The  trial  court  ftnmd  that  this  money  was 
paid  to  the  deftfndabt  under  no  mistake  of 
fact  whatever;  thpt  it  was  paid  to  be  ap- 
plied aecordiiig  to  the  agreement;  that  at 
that  time  no  fine  bad  been'  assessed  against 
Poydak,  Jr.,  of  which  fact  the' plaintiff  well 
knew ;  that  tbe  money  was  voluntarily  paid 
under  an  understanding  that  it  should  be 
applied  to  the  payment  of  a  fine  and  costs 
with  tbe  understanding  that '  the  forgery 
charge  should  be  dismissed;  that  tbe  mat- 
ter was  fairly  submitted  to  the'  plalhtifT,  and 
in  making  bis  decision  there 'was  nothing  to 
prevent  the  free  exercise  of  hi«  will ;  •  tbat 
this  money  was  paid  as  a  fine,  and  In  siich 
cases  it  would  Ultimately  reach  the  county 
treasurer;  tbat  it  did  so,  altbouj^  not 
through  the  regular  channels;  thht  it' reach- 
ed this  depository  before  demand  was  made 
or  suit  Instituted ;  that  it  was  paid  by  plaln- 
tUC  to  defendant  with  the  clear  understand- 
ing of  the  facts ;  that  the  defendant  t^ceived 
it  in  good  conscience,  and  fairly  carried  out 
all  tbat  be  bad  agreed  to  perform ;  that  the 
object  sought  by  plaintiff  was  accomplished. 
There  is  evidence  to  sustain  these  findings. 
The  question  then  Is  whether,  under  such 
circumstances,  the  plaintiff  can  thereafter 
successfully  maintain  bis  suit  against  the 
deputy  district  attorney  for  tbe  amount  thus 
voluqtarlly  paid  in  excess  of  the  amount  of 
the  pretjended  fine  first  entered  by  the  Jus- 
tice. According  to  tbe  weight  of  authority, 
the  answer  must  be  in  the  negative.  Houtz 
V.  Board  of  Commissioners,  11  Wyo.  152,  70 
Pac.  840;  Comstqck  v.  Tupper,  50  Vt  696; 
Elston  et  al.  v.  City  of  Chicago,  40  111.  514, 
89  Am.  Dec.  361;  Bailey  v.  Incorporated 
Town  of  PauUlna,  69  Iowa,  463,  29  N.  W. 
418. 

,    The  Judgment  is  affirmed. 
Affirmed,  . 

MUSSER  aiid  GABBERT,  33.,  concur. 
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iBIiOOMEB  T.  JONES,. 

(Conrt  of  Appeals  of  Colorado.    June  19> 
1912.) 

1.  Afpeai,  and  EaRoi  (|  692*)— Etcobd— Btji- 

HClENCYi 

On  appeal  in  an  acdon  to  qntet  title,  an 
objection  to  the  admission  in  evidence  of  a 
trust  deed  whicti  conveyed  land  to  plaintiff,  ctn 
the  groand  that,  since  tlie  parties  deraigned 
title  from  different  sourcea,  all  pretegniaites 
contained  in  the  trust  deed  which  aathoriied 
fvredoBure  sfaoold  have  been  MiOwn  'betoM  in- 
troduction of  the  deed  in  evidenc^,  will  not  he 
reviewed,  where  neither  the  trust  dee4  nor  the 
tmsteb's  conveyance  is  in  the  record,  and  their 
contents  do  not  appear,  since  recitals  therein 
may  have  rendered  it.  umiecesssry'  to  show 
any  of  such  matters  by  evidence  aliunde. 

[Ed.  Note.— For  Other  cases,  see  Appeal  and 
Brror,  C«iit  Dig.  »  2905-2909;  Dec.  Dig. 
f  e92.»]  . 

2.  CouBTB    (I   170*)— JuMSDKjTiOK— Amount 

IN    CONIBOTEB8T— AUXOATIONS  IN   FlkAD- 
IKO.  •    ;       ■  ' 

Under  Const  ait.  Ar  i  23,  :and  Mills'  Ann. 
St  f  lOSiS,  which  limits  the  luriadiotion  of  the 
county  courts  to  cases  involving  not  more  than 
$2,000,  a  complaint  to  quiet  title  is  insufficient 
to  sustain  the  judgment,  where  it  fails  to  state 
that  the  value  of  the  property  did  not  exceed 
$2,000,  though  it  contained  a  statement  "that 
the  amount  herein  involved  and  sued  for  does 
not  equal  nor  exceed  |2,000,"  since  the  juris- 
dictional statement  in  the  complaint,  and  not 
the  ad  damnum  clause,  must  be  looked  to  to 
accertain  the   court's  jurisdiction.. 

[Ed.  Note.— For  other  eas^s,  sice  Courts, 
Cent  Dig.  §  427;   Dec.  Dig.  {  170.*] 

3.  Judgment  (f  489*)— CoixAwmM.  Attack— 

JXTBISDICTION   or   COUBT. 

Under  Const  art.  6,  {  23,  and  MiUs'  Ann. 
St  S  loss,  which  limits  the  jurisdiction  of 
county  courts  to  cases  involving  not  more 'titan 
.$2,000,  a  decree  Quieting  tiUe  .is  void  and 
subject  to  collateral  attack  where  the  com- 
plaint fails  to  show  that  the .  amoiint  in  con- 
troversy did  not  exceed  $2,000, 

[£)d.  Note. — For  other  cases,  see  Judgment, 
Cent  Big.  {f  924,  92a;  Dec  Dig.  |  4^.*] 

4.  Abpkal  AND   Erbor  <|  1078*)'-Revii:w— 
Waivbr  of  Objections— Failubb  to  Ab- 

Errors  assigned,  hut  not  discussed,  in-  ap- 
pellant's briefs,  will  not  be  reviewed. 
■;  [Ed.  Note.-i-H'ot  other  ois^s,  <see  Appeal  and 
?078.»  ^*  **  4256-4261;    Dec  Dig.  | 

Appeal  from  District  Co^rt,  Yuma  County; 
H.  P,  Burke,  Judge. 

Action  by  H.  LlewellyB  Jones  against  R. 
H.  Bloomer.  Judgment  for  plaintiff,  anid  de- 
fendant appeals.     AfSrmed..  > 

Angust  Muntzlng  and  E^gbert  Mbre,'  ttoth  of 
AkroiL,  for  appellant  John  Fk  iitaSl,  (or  ap- 
pellee. -    .  •  .         • 

HURliBUT,  J.  Action  to  quiet  title,  hy 
appellee  (plaintiff)  against  appellant  (defend- 
ant). 

[1]  Objection  was  ,made  by  appellant  to 
the  admission  In-  evidence  of  the.  trustee's 
deed  which  conveyed  the  disinited  premises 
to  plaintiff.  He  Contends  that,  becaiise  of 
the  fact  that  appellant  and  appellee  deralgn- 
ed  title  from  different  sources,  all  prerequis- 


ites contained.  Jn  the  ti?ist  .^eed  wbldi  an- 
thorlzed  the  trustee  to  foreclose  the  same 
should  have.beefi  shown  by  competent  testi- 
mony prior  to  ita.  introduction  ,1a  evidenice. 
As  to  this  contention,  .we  can  only  say  that 
neither  the  irust  deed  nor  the  trustee's  deed 
Is  Incorporated  In  the  bill  of  .exjceptions,  nor 
can  either  thereof  be  found  In  the  reco;rd 
of  this  case.  We  have  no  knowledge  or  in- 
foraiatlon  concerning  their  contents. ,  Fojc  all 
that  app^Fs  hpre,  recitals  therein  inay  If  aye 
rendered  it  unnecessary  to  show  any  of  siiph 
matters  by  evidence  aliunde.  The  record 
discloses  a  stipulation  between  the  parties  to 
the  effect  that  they  need  not  be  copied  in  the 
bill  of  exceptions.  Not  having  the  deeds,  he- 
fore  us,  we  do  not  feel  justified  in  p^^ing 
on  the  court's  action  In  adnUtting  them  in 
evidence,  and  will  assume  tt^at,  tbtof  were 
properly  admitted. 

[2]  Appellant  further  insists  that  t^e  court 
.  erred  In  refusing  to  admit'  in  evidence,  the 
decree  and  court  flies  of  the  county  court 
of  Tuma  county,  which  purported  tq  quiet 
title  ,to  the  premises  In  one  Muntzlng,  .The 
determination  of  this  question  Is  decisive  of 
this  appeal.  Appellee  insists  that  the  court 
had  no  Jurisdiction  to  render  the  decree,  and 
that  all  proceedings  In  the  case  wer^  wholly 
void,  and  Ineffective  to  confer  any  title  what- 
ever in  tiie  premises  on  said  Mi;ntzlng.  The 
point  on  which  appellee  relies  is  that  the 
complaint  failed  to  state  that  the  value  of 
the  property  in,  controversy  ifii  not  exceed 
the  sum  of  |2,b00.  The  Constitution  pro- 
vides that  the  county  court  shall  hav:e  no 
jiirlsdlction  in,  any  case  where  the  debt,  dam- 
age, or  .ic^ai'm,  or  value  of  property  'involved, 
shall  exceed  |2,000,  except  In  cases  relating 
to  the  settleulent  of  estates  of  deceased'  per- 
sonsv  Article  6,  {  23.  In  harmony  with  this 
Constitutional  provision,  the  Legislature  en- 
acted'sectlbn  1055,. Mills'  Annotated  Statutes, 
which  reads  as  follows':  '  "In.  order  to  give 
the  -said  courts  jut'lsdicfion ,  in  any  action, 
feiilt '  6r  proceeding,  the  complaint  or  com- 
'  plaints  shall  state  that  the  value  of  the 
property  tii  controversy  or  tlie  amount  In- 
volved for  which  relief  Is  soi^t  In  sucli  ac- 
tion, suit  or  proceeding,  does  not  exceed  the 
said  sum  of  twp  thousand  (2,000)  dollars,"  etc. 
'  Home  et  al.  yl  Duff  et  al.,  6  Ctolq.  6T4,  in- 
volved the  title  to  mining  prope'rtjr;  the  case 
having  been  trIM  In  the  county  coOrt.  The 
Supreme  Court  reviewed  the  Judgment  On 
errc^  and  held  that,  as  the  complaint  failed 
tb  stater  that  the  value  of  the  propei^ty  th 
ootatrover^  did  not  exceed  the  sum  of  $2,000, 
thie  iovntj  conrt  possessed  no  Jurisdiction  to 
bear,  the  case  and  render  Judgment'  To  the 
Mihie- effect;  Learned  v<  Tritch,  9'c<^:  432; 
■H«gfawv<  B#ev«>€r,  f  Colo.  683,  ♦  Fafe.  1116. 
It  Is  clear  from  the  statute  and 'authorities 
'died  that  the  Jurisdiction  of  the'' county 
■court '  depends  cm  a'stateni6Bt  whMh' mtnit 
appear. iBJtbe  cottipialht  If  tiie  actlofa  tte 
one 'to  reeovtr  a  money  Jadgrdeht, 'the  iMck- 
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'plaint  in'uSt' state  that  the  amount  Involved, 

for  which  relief  la  sought,  does  not  exceed 

12,000,  nnlesa  it  be  otherwise  shown  therein 

'that  such' 'la  the  fact    If  the  proceeding  be 

'a  suit  In  equity,'  or  an'actlbn  at  law  affect- 

■  ing  real  or  personal  property,  then  the  juris- 
'  diction  of  the  court  to  act  In  the  premises 
■must  appear  ttota  a  statement  In  tbe  com- 
,  plaint  to  the  effect  that  the  value  of  the 
'  property  In  cbntroversy  does  not  exteefd  the 

sum  of  ^,000.  We  must  hot  be  tinderatood 
'  as'  holdhig  that  the-  exact  wording  of  the 
'  statute  must  be  followed.    If  the  statute  be 

■  not  followed  Ih  htiec  verba,  then 'the  substi- 
tuted statement' im^st  be  e^iflvalent  In  lean- 
ing and  effect.    ' .''  , 

In  the  case  at  bar  th*  doUnty  court  com- 
plaint offefed  In  evidence  In  the  court  be- 
loiv  fftliid  'to '  show  that  the.  Tttlue  of  the 
property  In  controversy  did' not' ex(^ee4  the 
sunk  of  $S,000..  Tills  omlsslbn  was  fatal  to 
the  decree  of  that  court  The  phrake  fpiind 
In  the  eompralnt,  "that  the  amouht  herein 
Involved  an^.sued  foir  does  not  .e<iaal  nor 

'  exceed  the  suni  of  $2,000,"  ^as  not' a  com- 
t)llance ,  wltb,  the  statute.'    'No  toouey  jodg- 

'  ment  wftfT  deimahd'ed.  '  'VVhatevpr  the  tlinount 
Jpvolved' fetid' sued  ifor' nilght'havfe  beM,  It 
Waft  1^.  Indication  of  "the 'Valpe '  of  thei  dis- 
puted'ptehafee^.  The  jurisdictibHai"  state- 
n^ent'ln  ithe  corbplalnt  and  not  the  A'd  dani- 
niim  CIaute,'m'u^t  be  looked  to  to.  ascertain 
the  court's  Jorls'dlctlbn.  ,  .  . 

fS]  Apitertee  qontends  'tij.^t,'  wjille  the  law 
may  be  as', above  stated,  Ure.recpr^  shois^ts 

'  that  the  ohijectlon  to  the  'admission .  of  the 

,coanty  Murt'decii'ee  ahd.fll^  was '^'collateral 
attack. '^jpoD  the. same,  ^nd  that,  inasmuch 
as  t;he  ODunty  totirt  has  concurrent  J urlsdlc- 
tlbn  wltii  the  district  «)urt|Wlthln!  Its  pre- 
scribed jinilt^tiion,  the  ikvv  will  ,  prwume 
t^e  decree  to  be  y^Ud  a^  agaipst  sucb  a,ttack. 
The  ease  <)f  Ba,teman  y.[  Reltler,  49  ■  Ctolo., 
54.'^,  $0  Vac.  J^Si^  vas  one  considered  .by  tbe 
Supreme  .po.urt  6;^  error  to  the  dlatrlct;  court 
It  was  a'case'wiilcb  related  to  a  collateral 
attack  uppn.fi,  judgm^t  of  the  coui^ty  court 
of  Jefferson  ^county,' which  Judgmentlnvplved 
real  estate. ",  Justice  Bay t,  speaking  for  the 
courts,  uses  tJiU,  language:  "It  the  court  ad- 
{nlntsterlng  tH>oq  the  estate  had  Jyrlsdletlon 
ok.  the. subject-matter  and  .of., the  parties,  Its 

.oiiders.'and  Judgments  are  aptppeu  to  .attack 
In'  fl^ls  proceeding."  ,    . 

,,  Tb^e.abaep):^  of  the  aboyehi9e9,^lqned  Joris- 
dicUonal  elapse  ^rom  the  ppuntsr  court  con^- 
plalnt  ftbou^fd  pn  Its  face  that  that  cp.urt,  b&A 
00  juj^sdicUoa  of  the  actloo.  The  .decree 
founded  ]  tljereon;  ooulA .  be  coUatecaUy  «t- 
Uok^,  -Trowbrldse  v.  AUetii  48  Colo,.  419, 
lip,  PajC.  103;  Bnjplre  Ranch/  ft  Cattle  Oa:  !r 
Cpldren.  <Sap.>  U7  Pac.  U)0&  1  p 

[4]  Appellant  In  Us  orighml  brief  dlA  naC 
njAke  ;thie  /Slightest  allusion  to  the  rulings 
«^  ,tha  .cp^rt  upon,  other  aJUeged.  orronuiaod 
p^rtiQn^rJy  to.  U^t  excluding,  from  <evldeiiiice 


the  tax  deed  ofTered  bjr  appellant  In  support 
of  his  case.  Appellee,  however,  discussed  at 
length  the  rulings  of  the  court  in  that  be- 
half, to  which  appellant  filed  a  reply  brief, 
and  again  ignored  the  question.  We  have 
heretofore  held  that  errors  assigned  but 
not  discussed  In  the  briefs  will  not  be  no- 
ticed; Hence  we  assume  that  the  district 
court  prot>erly  excluded  the  tax  deed  from 
evidence  when,  offered. 

In  view  of  the  oonolnsioDa  above  express- 
ed, the  trial  court  did  not  err  in  excluding 
from  evidence  the  decree  and  flies  of  the 
county  court  of  Xun^a  county. 

Judgment  affirmed. 

m  (Mo.  App.  417) 

HENDRIB,   County  Treasurer,  et  al.  ▼. 
'  ACORN  GOLD  MINING  CO.  et  aL 

(Court  of  Appeals  of  (!7oIorado.    June  10, 1912.) 

1.  APiiisAi,  AWD  Emto*  (5  14*)— Apwealablb. 

Under  Mills'  Ann.  Code,  ?  388  (Rev.  Code 
1908,  f  422),  which  aothorizes  an  appeal  from 
a  final  judgment  or  decree  involving  at  least 
$100,  or  relating  toi  4  franchise  or  freehold,  an 
appeal  by  a  couiity  treasurer  and  a,  board  of 
county  comnliBsioners  frutn  a  decree  anhulling 
tax  sales  of  mining  property  and  certificates  of 
puKhase  issued  thereon,  and  enjoining  execu- 
tion of  treasurer's'  deeds  for  such  property, 
ahould  be  dismissed  on  motion. 

[Ed.  Note:'— For  other  case?,  see  Appeal  and 
Error;  Cent., Dig.  {£  48-57 ;   Dec  Dig.  |  14.*] . 

2.  Appeal  Ani^  Ebbob  ({  435*)— Disiussalt- 
RlORT  to  Movk. 

On  appeal  to  the  Supreme  Court  and  on 
transter  of  the  cause  to  tne  Court  of  Appeal^ 
under  Laws  1911,  p.  266,  motion  by  appellees 
tO' dismiss  tbe  appeal  on  the  ground  that  the 
judgment  was  not  .one  which  could  be  taken  to 
the  Supreme  Court  by  appeal  is  not  subject  to 
tw  strickeM,  because  .there  was  full  appearance 
in  the  Supreme '  Court  and  submission  to  its 
jurisdiction  by  appellees. 

[Ed.  N<Ke.—FV>r '  other  cases,  see  Appeal  and 
Erryr,  Cent  Dig.  f|  2184-2190;    Dec.  Dig.  i 

3.  Appkai.  aitd  Ebbob  (S  14*)— Mode  ot  Rx- 
vnrw— DismssAL  of  Appeaxt— UabociMTiKO 
on  Ebbos.  ' 

The  former  Court  of  Appeals  act  (see  Rev- 
Code  1908;  i  423)  provided  %taat  whenever  the 
Supreme  Court  or  Court  of  App«ils  should  dis- 
miss an  appeal  for  lack  of  jurisdiction,  and  the 
Court  wOTild' have 'had  jurisdiction  if  the  oaiiae 
bad  come  up  on  writ  of  error,  the  court  snonld 
ordfr  ,t)ie  aotlon  entered  aa  pending  on  writ  of 
error,  and  proceed  thereon  aa  if  the  action  bad 
originally  been  so  .brought.  Laws  1911,  p.  266, 
creating  the  present  Court  ot  Appeals,  provides, 
.bv, auction.  ^.  that, It  shall  have  appellate  jiuria- 
dictlo'n  iA'  civircases  pending  on  the  docket  of 
the '  Suprenl4  Oaurt  or  wherein  appeaM  were 
perfected  prior  to  the  act,  or  thereafter  taken 
to  the  Supreme  C!ourt  for  review,  except  writs 
of  error  t?  county  courts,  by  (Kction  4  that  all 
appeals- pending  in  the  Sapreme  Court  and  all 
appeal*'  iperfected  but  not  dodteted  therein 
shall,  on  the  taking  effect  of  the  act  be  trans- 
ferred .to  the  Gotut  of  Appeals  "for  hearing 
and  determination,**  and  by  section  7  that  the 
Court  ftf  Appeals  shall  adopt  rules  of  prociednre 
therein  ••ionlar  to.  those  in  the  Supreme  Court, 
and  shall  also. have  power  to  issue  all  aeoesas- 
ry  and  proper  writs  and  processes  in  aid  of  its 
jurisdictioii  in  the  same  manner  and  Mtb  the 
samcefEect'-as  the  Supreme  Court    Beld  that. 


'^foio\tLat  «M«/i  M«  s&m*:toiil<;  aad  McUoa  NUWJBJiR  la  Dm^.S^.  A  Am.  Olg.Kagr  No.  SsrtM  *  R«p'r  laiam 
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Bs  tp  .«n  «ctUA  iwirfiflK  1b  a«  8itjRHMl:Goart 
on  appeal,  unp^perly  aJlowed  from  a  Judgment 
•not  Reviewable  in  that  manner,  the  tjourt  of 
AppeAtB  might  Te-^nter  the  cate  as  pending  on 
earok.   ;       ■   ■ 

[Gd.  Note.->-For  other  cmm,  -aee.  AppMl  and 
E^ror,  Cent.  Dig.  {{  48^7;  Dec.  X>if.  1.14.*] 

Hurlbv^  J.,  disaeotiiw  is  part. 

■  Appeal  from  District  Court,  El  Paso  Coun- 
ty;   i.  W.  Sliearfor,  Judg^. 

Action  by  the  Acorn'  Gold'MitiJng  Company 
and  others  against  Harry .  ftehdrte,  County 
Treasurer,  and  another.  .  Decree  for"  plaln- 
tlffs,  and  defendants  apiKaledto  the  Su- 
preme Court,  when<*e  the  caijse  was  trans- 
ferred to  the  Court  <>i  Appeals.  On  appel- 
lees' motion  to  dismiss  the  appeal  and  oh 
appellants'  motion  tb  •  strike  appellees'  mo- 
tion. Appellants'  motion  "ovierruled,  appel- 
lees' motion  sustained,  and  cause  ordered  en- 
tered as  pending  on  error.  '        , 

Xuily- 8c*tt,  Co.  Atty,,  Vboinaa,.  Bi^Mit  ft 
Malburi).  ,Qf  Denver,  an^  Q.  P.,  Ntvltt,  Of 
Cripple  Creek,  foe  appeil»nt«t>,'  H. .  Kcoat,  ,af 
Colorado  Springs,  and' Schuyler ifc  Sd^uylct), 
of  iDenrqr,  for  appejlees. 

PBR  eURIAH.  [1, 21  rntte  appeal  wiB 
taken  by  'avpollants,  ^ho  were,  i<e^peativeiy, 
tbe  :oo«nty  treasurer  of  Tfelligr'  tounty  and 
the  iNHnd  of  conn^  eommiasidnars  of  the 
BUBft  county,  from  a  final  decree  annnlllBg 
certain  tax  cMles  of -aiftiing  ph>perty  beiofi^ 
lag  to  appelleiai,  .and;  the  «ertlflcates  of  pur- 
chase issued  th^reoUt  -and  lenjoining '  the  exe- 
catlon  of  .treaBUBcrlB"d«eds  fbr  aatd  property. 
Xbe  abstract  of  the  raoafd,ltaBeCbte  with  tli« 
bvl«CB-<if  appeUaatB'Snd  appcUcJefg  wtre  'flV- 
ed,  aiid-'the  cauae  .waa'reaaly.fOr  iflnal  heart- 
ing, ta:th«  Supreokft X^kAvt,  At.  tite  tinie;tk« 
ocdW' waa  made  '  transferring,  tite/ cause -to 
tills  court  under  .chapter  MT,  Sessfan  Lawi 
of-  18Ui  4tf ter«nards '  aptellees  flMl  their  mo- 
tion.tOidianlesUiei  appeal,  asaertingi^bat  ttn 
}adc>>>«Ut!wasi:not  one  wlUch.  could.' be' tak«ia 
to  the.;  Supreme  Ooort  by  sppeaL  .  Appel» 
lants  moved  to  strike  the  motloa  ot'appel* 
Hiea  (roaa  the  files,  for  tbe  reasons,! .as. claba* 
ed,  that  this-  court  is  wittioat  authority  to 
eatei!talQ  such,  motion,  after  full  -appear' 
(VQoe  :iii  the  Supreme  Court:  and  submlselett 
to  Its  Jurisdiction  'bs  .appellees,  and  tbat  tUe 
latter  are,  for  the  same  reason,  estopped  its 
question  the  Jurisdlction.oa-eppeal.  Counsel 
for .  appellants  have  nqt  contested  the  claim 
qt  .tb(»iE.,oppone9ta' that  there  was  no  right 
of  appeai  fr9m  thl/j  ludgmoit  to  the  Supreme 
Court. under  section  38^  Mills'  Ann.  Code 
(section  422.  Rev.  ,Cpde  19QI»,  and  the  posl- 
^D  of  appellees,  la  that  regard  la  'afltrmed 
by  the  «ourt. 

£3]  On  the  other  band,  we  cannot  assent 
to  the  .{frounds  of .:  appellants'  .mettoi^  -to 
str^e,  without  rnnnlpg  counter  .to  previous 
decisions  of  this  court,  including  the  cases 

•Tor  oth«r  eaaeii  tea  Mnn  topic  anO  MCtion  NVl<BBR  in  Dec.  Dig.  *  Am:' t>l(.  "Key-No.  Serlei  A'&e^'r'lndexei 


of  Western  Luaiber  ft  Pole  do.'vi  Golden, 
124  Fac.  684,  and  CaUtomto.  M.  ft  M.  Go.  .r. 
Bockjr  Mountain  Nattonta  .Bank,  124'  Pac. 
980,  recently  decided.  In  eonfornilty  wit& 
the  rulings  la  the  cases  last  mentioned,  tbe 
motion  of  appellants  must  be  denied,  and  the 
motion  of  appellees  to  '  dismiss  tlie '  appeal 
will  be  sustained,  provided,  and  It  is  further 
ordered,  that  the  cierk«of  thur  court  enter 
the  cause  as- pending  on  writ  of  error,  la  the 
manner  and  with  the  effect,  as  provided  la 
section  423,  Code  of  Civil  Procedure,  ReV. 
Stat.  leOS,  and  that  this  cause.be  Set  dowa 
for  final  hearing,  as  upon  writ  of  error. 
.,   f  '    .  -.  •  I ,         ,     ■  .. 

HTTRIiBUT,  J^  concurs  In  die  dismissal  of 
the  «ppeali  hut  4i8iients.  frosthe  order  en- 
tering the  cause  aa;p«ndlng  om  (writ  of  error. 

'      '.C  .         .  ,     ,  ■  ■    !      ..II. 

sqprr,  p.  J..  having  beoot  of  counsel,  does 
not pt^i^ldi^ata.      ■.  .'.•.■;,:•,■.,■•■:•.>.-■ 


■  ■■■  ■      COlAill^S  v.  BAltBf  et  al. 

•  ■ ' '    "  '  ■    ',   •      *'*;■■       . .  ■  I .'    .  ■    .    T  I 

(Court  of  App^la  of  .Cjolonidp.    April  8,  lU^ 
Belteai^ ;p«iiii^,  Ju^e.li),  1012.),  , 

1,  Naw  TMiMid"l«*.)-«-  KiaHr-iV»^AMfeNiv- 

IfBlM  :0r  A^SWKB  AirntilViEVDIGT, 

where,  in  an  action  -tor  ixMaeBsion  of  lode 
mining  claims'  frdiii  wbich  defendants  extracted 
ores  as  owaers'of.a'  Joint ■  claim,  the  otiginal 
answer  merely 'dwBfed'.plalntifTsi  ownership  and 
right  of  p9ssesslon,.:it  was  i^<}r,.to-|Befuef  plain- 
tiff a  new  trial,  where  djefendants  Were  petinit- 
ted,  aft*r  '  verdict  '  ill  their  favor,  to  flle  an 
amended  'aoiwer'setfing  op  lan 'tfflmative  claim 
to  .a.  yeio.,wjtUii  j>Isi|ati(fft*  igrpAiMi  ^y  ;nafon  of 
defen(|ants'  cl<um  of  lape^  right,..,,,  r  ,  . 

[Ed;  iifoter—- Tor  other  cases,  sec  Kew  ^riaL 
Cent-  Dig.  «|  f-t;^;   Pec:  .Kg;  f'lS:*']  '■ 

1,  Mines  and  MiNialjasS  (i  3^*)— Lopi?  Mia- 

■  INO  CLAIMS  — 'JlPfcX  Ki'dH'ft .—  PnDENdB  — 

■i'SwncTtfieTi  '■        ■  '•■  '  ■    "•'  ■ 

i;  i.ilo  an. action. for  poasesstonflf  leds  knlnltig 
clafpjff  ^eonpy.wljieh   ^effi^nta  .tstracted  •res 
as  owners'  of  an  adjoining  claim,  evidence  keli 
lnsufflrieiit'to-*?ioW  thht  defendants'  operations 
in  plsintifTs:  igronnd -were  in)  tc  vein  apexing-  'in 
d«ffin^ant'#,,plaVn..  .   .   ..    !..  ■    ■.-, 

JIDd.  No.te.—£^or..  other  cases,  see..  Mi«es  and 
Minexals,  Cent.  pif^.  fS  :87^^13j,  'De<?.  Dig.  ,| 

■  ■  -i  •  •  ..! .    *   I.  :  I  •  I.  "  /  •  .  '■ 
3.- Mines  ANO-JifiNXfUii«B  (S..38*)-^JiODE  Mu(r 
iNo   Claims— Action  ;i'OB  Possession— In- 

8TBUCTI0NS.  '  ■"   "■ 

■  'i:-.iatm  actidn  for  pOsMMlon  of  ^e  talking 
elaiips  fir^^.  which  dtfendantsr  .as  owneia  of 
an  adjofi^ing  claitn,  eJjtiiacte^- i9fS8  vjnd^r  cUuin 
that'  they  Were  op^rfHing  in  a  vein  apexmg  in 
their*,  grouud,  an  ittstrtfction  tHat,'  Ih  determln-' 
iSg  wtwtbcx  a'>'reiB.$B>!pontnm6iW''ln  its 'doWn< 
ward  i^urse,  it  is  not  neceaufyr  that,  th?  vtffk 
should  be  open  or  disclose^  tor  the  entira  dis- 
tance, but  that  the  jniy  should  cbnsMer  all  the 
fa«t8  .sbowD  as  to  'the  dip  or  incline  of  the  veinl, 
its  geoloRicsl  sod  mineral  «hamct«r, -.aad  -  the 
walls, .  and  fro^.  the  ,whol^  evidence  detennJine 
whether  it  was  the  same'  vein,  ,waa'  erroneous 
as  tending  to  mislead. 

.CBJa.'Nbfe.—fof  other  cases. '  see  Mfines  ahd 
Minerals,  Gent  Dig.  f|  87%-118;   Dec.  Dig.  f 

38^j  ,.  t  .   •  •        •■   ••  ;  ■'.■■■■■',  ■  •>. .     ■: 


Digitized  by 


Google 


544 


125  PAOIFIO  REPOBTEB 


(Oola 


..  Appeal. f rota  DiHrlct  Court,'  Eagle  Ooun- 
ty>  Ghas.  CaT^nder,  Judge. 

Action  by  Daniel  CoUIbs  against  John  W. 
Bailey  and  others.  Judgment  for  defend- 
ants, and  plaintiff  appeals.     Reversed. 

M.  B.  Carpenter,  of  Denver,  for  appellant. 


SCOTT,  P.  J.  On  the  25th  day  of  Janu- 
ary, 1907,  the  plaintiff  la  this  case  filed  bis 
amended  complaint  in  the  district  court  of 
Eagle  county,  alleging,  substantially,  that 
on  the  Ist  day  of  September,  1006,  he  was, 
and.  ever  since  and  hitherto  has  been,  the 
owner  in  fee  simple  of  the  Australian,  the 
Shamrock,  and' the  Heola  lode  mining  claims 
situated  in  the  Holy  Cross  mining  district 
la  Eagle  oonnty;  that  he  daims  the  rl$rM 
to  occupy  and  possess  said  premises,  and  is 
entitled'to  this  poesestdOn  thereof,  by  a  ifull 
compliance  with  the  local  laws'  and  roles  Of 
said  mining  district,  the'  laws  of  the  state 
of  Colorado,  and  by  patents  from  the  United 
States ;  f^a^  farther,  that  :the  defendant  the 
French  Mountain  Mining  Company ,l,  and  t]tie 
tlefendknts  'John  W.  tialley,  W.  B.  Brown, 
and  fidward  Brown,  on  Or  about  the  1st  day 
ot  MoTember,  1906,  wrongfully  entered  IntA 
said  claims,'  and  hare  ever  since  unlawftilly 
Iield  possession  of  the  same,  and  liave  been 
extracting  therefrom,  as  plalntlfl  is  informr 
ed  and  belleree,  ores  of  the  value  of  $100,- 

000.  The  prtayer  was  for  recovery  of  posses- 
sion of  the  several  lode  mining  claims,  for 
damages,,  .and  for  costs  of  suit.  To  this  com- 
plaint there  weire  filed  the  separate  answers 
of  the  defendants!  but  all  of  these  were  sim- 
ilar and  BUege4<  In  substance,  that,  as  to 
whether  or  not  the  plaintiff  .was  the  owner 
of  the  claims  mentioned  In  the  complaint; 
defendants  had  not  and  could  not  obtain  aa(&- 
dent  luiowlMge  or  information  uiion  which 
to  base  a  belief,  and  deny  that  on  November 

1,  1906,  or  at  any  other  time,  the  defend- 
ahts,  or  any  of  them,  wrongfolly  or  other- 
wise entered  upon  the  said  claims,  or  any 
of  them,  or  at  said  date  or  since,  or  at  any 
time,  have  wrongfully  held  possession  there- 
of, and  deny  that  said  defendants,  or  any  of 
them,  have  extracted  ore  therefrom  of  the 
value  of  any  sum  whatsoever. 

Up9n  tl4s  complaint  and  these  separate 
answers  the  case  was  tried  to  a  Jury  whleh 
returned  a.  rerdict  in  favdir  of  the  defend- 
ants in  the  following  words:  "We,  the  Jury, 
find  .ithe  Issues  herein  Joined  for  the  defend- 
ants, add  that  the  defendants  W.  B.  Brown 
and  Edward  Brown  are  the  owners,  and  the 
defendant .  the .  French  Mountain  Mlniag 
Company  .to  the  lessee,  and  entitled  to  the 
possession,  of  the  vein  or  lode  opened  and 
developed  in  the  Hecla  and  Shamrock,  lode 
<>la)lms  by,  v^h^t  is  kpown  as  the  Ip^r  .tiMi- 
nel."     .     ,;;•■.     -    ,   .  ;  I    ■.  ..'.■' 

Pending  a  hearing  on  a  motion  for  a  Dew 
trial,  the  ^urt  j^rmltted  tl^e  ieteaSfivp; 


over  the  objeetloii  of  plaintiff,  to  file  a  Joint 
amended  answer  in  which  it  was  alleged, 
among  other  thlngSt  that  the  defendants 
further  answering  said  complaint,  and  by 
way  of  counterclaim)  allege  thAt,  at  all  times 
mentioned  In  plaintiff's  complaint,  the  de- 
fendants W.  B.  Brown  and  Edward  Brown 
vrere,  and  still  are^  the  owners  in  fee  sim- 
ple of  the  Grand  Trunk  lode  mintng  claim, 
situate  in  the  Holy  Cross  mining  district, 
state  pt  Colorado;  that  on  or  about  the 
day  of  August,  1904,  they  gave  or 


extended  a  lease  of,  or  bond  upon,  said  claim 
to  the  d,efendant  John  W.  Bailey,  who  there- 
after and  in  May,,190|3,  a9slgned  sa4d  lease 
and  bond'  to  the  defendant  the  French  Moun- 
tain Mining  (^ompaay,  which,  ever  since  said 
time,  has  been., in  the  actual  possession  and 
Qcpupaa<;y  of  .sftld.lqde  and  vein ;  that  said 
Grand  Trunk  lode  lies  parallel  and  ad- 
jacent to  the  Australian  lode  claim;  that 
the  said  Australian,  Hecla,  and  Shamrock 
'claims' H6  parallel  to  each  other 'in  one  body 
'with  end  'lines  practically  upon  one  llnei 
4lMt<&e'8afld>defendilnt  the  French  Mountain 
Mining  Company  cut  and  intersected,  at  A 
point  within  the  exterior  sidelines  of  the  said 
Australian,;  Shamrock,  and  Heclai  group,  the 
Grand  Trunk  lode  and  the  vein  thereof ;.  that 
said  vein  so  drifted  upon  by  said  company 
is  the  Tdn  in  controversy  In  this  aetioii  and 
is  the  only  vein  from  which  the  defendanta 
have  extracted  or  taJten  tout  any  ore  in  said 
tunnel.  Defendants  fndther  allege  that  said 
vein  is  the  Grand  Trunk  vein  and  has  been 
disclosed  .and  dlsebvered  along,  upon,  and 
in -the  said  Grand  %ank  lode,  «nd  that  said 
vein  tbrougibout  its  bntlre.  depth  is  the  prop- 
erty of  tbe'<d<ifendant8'aB  owners  or  lessees 
of  the  Grand  Trunk  vein,  and  a«  being  a 
vein  apexing  upon  and  within  the  said  Ojrand 
Trunk  lode.  It  was  further  alleged  that  tb« 
plaintiff  has  no  right,  title,  or  interest 
whatever  in  or  to  said  lode,  and  that,  al- 
though the  vein  was  cut  at  a  point  wltbln 
tbe  sldeUnes  of  the  Australian,  Sliamrock, 
and  Heda  group  extended  downwards  ver- 
tically, tlie  said  vein  wa^  so  cut  because  In 
its  dip  it  crossed  the  vertical  sidelines  of 
tlie  Australian  lode,  and  that  said  vein  in 
its  dip  extended  into  the  ground  beneatb 
the  surface  of  the  said  Australian  and 
Shamrock  claims,  but  continues  at  an  times 
to  the  Grand  Trunk  vein  apexlng  upon  the 
Grand  Trunk  lode  and  belonging  thereto, 
Snd  that  said  vein  wliere  the  same  is  cut 
and  developed  In  said  tunnel  is  the  Identical 
vein '  located,  opened  up,  and  developed  on 
the  surface  of  ttie  Grand  Trunk  lode  mining 
Claim.  Further;  defendants  disclaimed  any- 
right  or  title  to  said  Australian,  Shamrock, 
and  Hecla'  dalmsr  ex<jept  their  right  and  ti- 
tle to  the  Grand  Trunk  vein  so  far  as  the 
same  may  lie  beneath  the  surface  boundaries 
of  said  '  Aiist^ftliani  Shamrock,  and  Hecla 
., claims  between  ver^cai  planes  drawn  ^wjo* 
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ward  through  the  endlUea  of  said  Grand 
Trunk  lode  ao  continaed  In '  tbelr  own  dl' 
rectlon  that  such  planes  will  Inteirsect  such 
exterior  parts  at  such  vein  or  lode,  and 
their  right  to  remove  ore  and  other  material 
from  their  said  Orand  Trunk  lode.  Olie  de- 
fendants prayed  that  the  defendants  W.  B. 
Brown  and  Bdward  Brown  be  adjudged  to  be 
the  owners,  and  the  defendant  tiie  Frendi 
Monntatn  Mining  Compatay  be  adjudged  to 
be  the  lessee  and  cntitted  to  the  possession, 
of  the  alleged  Orand  Tnmk  lode  or  vein, 
cot  wtthln  the  sidelines  of  jilalntiff's  lode 
clatms. 

Afti^i*  this  answer  was  permitted  to  be- fil- 
ed, the  eourt  overruled  plalntUTs  motion  for 
a  new  trial  and  rendemd  Jodgment,  in'  sntv 
8l!flnee,"'that  the  defendants  are  entitled  to 
the  possession  of  t^e  vein  or  lode  in  dis- 
pute :ln  thla  action  opened  up  and  dlMosed 
within  the  sidelines  of  the  Heda  and  Sham- 
rock claims  as  a  vetai  or  lode  apexlng-  within 
the  lines,  of  the  Grand  Tnmk  lode  and  'a 
part  thereof,  the  defendants  W.  Bi  Brown 
aod  EUward' Brown  being  so.  entitled  as  the 
ownsrs  thereof,  and  that  plilintiff'  has  no 
rlglit,  title,  or  interest  therein  whatever.  It 
was  further  adjudged  that  said  vein  Is  In 
fact  the  Grand  Tnmk  vein  belonging  to 
and  having  Its  apex  upon  the  Grand  Trunk 
lode,  and  that  tbe^  title,  rights,  and  inter- 
ests- of  tlie.  defendants-  are  hereby  4]uleted 
and  jconflrmed  as  against  tbs  said  plaintiff 
and  all  persons  claiming  under  blm,  and 
that  said  plaintUf,  bis  agents,  servants,  and 
attorneys,  are  hereby  enjoined  and  restrain- 
ed ^om  asserting  or  claiming  any  right,  Jti- 
tle,  or  Interest  in  said  vein,  or  in  any  ore 
taken  fh>m  said  vein,  and  from  In  any  man- 
ner interfering  with  said  defendants  Or  their 
heirs  or  assigns,  or  any  of  them,  tn  ^elr 
working  of  said  vein  or  lode  upota  the  dip 
thereof,  or  in  the  extraction,  treatment,  sale, 
or  disposal  of  ore  therefrom,  unless  It  shall 
hereafter  be  shown  that  the  apex  bf  said 
vein  d^wrts  from  the  Grand  Trunk  claim, 
in  which  event  the  plaintiff  shall  have  leave 
to  apply  for  a  taiodlficatlon  of  this  order 
and  decree  to  the  extent  owned  by  such  de- 
parture. .... 

The  case  was  thereupon  appealed  to  the  Su- 
preme Court  and  is  now  before  this  court 
for  rev^w.  Before  the  case  was  submitted 
to  the  Jury,  plaintiff  moved  for  a  directed 
verdict  npon  the  ground  that  defendants  had 
not  proved  any  continuous,  vein  or  body  of 
ore  froifa  the  ground  of  defendants  Into  the 
patented  ground  of  plaintifC,  within  the 
meaning  of  the*  acta  of  Ctjngress,  and  that 
the  continuity  and  dip  weiie  not  established 
by  competent  or  any  testlnjouy.- 

The  fbllowlng  ibstructien:  is  likewise  com- 
plained of:.  "The-Jury  are  instructed  that, 
In  determining  whether  a  vein  is  continuous 
In  ;lts  ^ownward  course,  it  is  not  necessary 
that  therreln  Bh6uld  be  openetT  irp'or' cffs- 
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closed  for  the  entire  distance;  bat  yoti  most 
take  into  consideration  all  the  facts  shown 
^B  to  the  dip  or  indlne  of  the  vein,  its 
geological  and  mineral  character,  and  of  the 
walls,  and  from  the  whole  evld^ioe  decide 
whether  it  Is  the  same  veto  In  fact" 

It  was  agreed  that  plaintiff  was  the  own- 
er of  the  Australian,  the  Shamrock,  and'  the 
Hecla  lodes,  and  that  the  defendants  were  ■• 
the  owners  and  'lessees  of  the  Grand  Trunk  ' 
lode; '  that  the  we  being  removed  and  the 
workings  in  dispute  are  within  the  llneS'Of  - 
the  Hecla,  and  between  which  and  the  Orand  '. 
Trunk  lie  the  Shamrock  and  the  Anstrallan,  i 
is  likewise  admitted.     So  that  the  dalm  of  i 
the   defendants   in   this   case,  arises  solelj.. 
upon  their  contention  that  the.  vein  so  be- 
ing worked  In  the  Hecla  apexes  In  the  Grand  . 
Trunk.     The    errors    assigned,    and   which  - 
seem  necessary  to  consider,  are:    (a)  The  re- 
fusal of  the  court  to  di^rect.a  verdiet  for  the 
pU4ntiff;   (b)  the  order  of.  the  court  allowing; , 
de(epdfints   to  file  an  amended  answer  to., 
conform  to  the  proof;   (c)  the  giving  (rf  the  , 
instruction  to  the  Jury  heretofore  set  put, 
over,  the  objection  of  the  plaintiff.  .  ,. 

[1]  .It  wi}i  be  seen  that  the  answer  of  the 
defendants  upon  which  the  case  was.  tried 
was  simply  the  denial  of  ownership  and  the  , 
right  to  possession  by  plaintiff  of  the  lode  . 
claims  set  out  In  the  complaint;   while  the. 
amended  answer,  permitted  to  be  filed  after 
verdict  was  returned,  set  up  an  affirmative 
claim  to  the  vein,  admitted  to  be  within  the 
plalntitTs  ground,  by  reason  of  defendant's 
claim  of  apex  right    This  was  a  new  and 
different  cause  of  action  froin  that  set  up 
in  the  original  answer  and  npon  which  the  ; 
case  was  tHed. 

The  appellate  courts  of  this  state  have 
been  liberal  in  the  matter  of  the.  allowance 
of  amendments  to  pleadings,  and  particular- 
ly so  as  applied  to  answers.  In  the  case  of 
Cartwright  v.  Rofiln,  48  Colo.  377,  96  Pac 
261,  it  was  held  that  amendments  to  plead- 
ings are  largely  In  the  discretion  of  the  trial 
Judge,  and,  unless  clearly  abused,  such  dis- 
cretion ordinarily  will  not  be  Interfered 
with  on  appeaL  It  was  there  further  held 
that  greater  liberality  Is  necessarily  allowed 
in  the  matter  of  amendments  to  answers 
than  to  complaints,  especially  under  Code 
practice,  and  that  this  liberality  is  some- 
times extended  to  the  admission  of  entirely 
new  defenses. 

While  the  question  of  the  amendment  pre- 
sented  for   consideration  In   that  case   was 
not  determined, 'yet  It' was  characterized  as 
radical.    Neither  do  we  find  ii  necessary  to 
determine  Whether  or  not  the  amended  plead- 
ing In  this  case,  as  snch,  was  allowable.    Yet  ! 
in  view  of '  the- flndlDg  hereinafter  stated,  as  ' 
to  the  failure  of  proctf  upon  the  part  of  the 
defendants,  we  hold  that  for  such  reason  the  j 
amendih'ent  was  not  proper.  ' 
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But  If  the  omsnded  pleading  be  considered 
as  permiasible  aad'  wittUn  tbe  discretion  of 
the  court,  then, .  under  the-  practice,  It  was 
the  duty  of  the  court  (n  tbls'  case  to  hare 
granted  a. new  trial,  and  to  have  thus  per- 
mitted the  vatties  to  try  the  case  upon  the 
new  pleadings.     :  v, 

^'At  conuiM»  law  the  court  has  power  to 
allow  cm  amendmatt  of  the  pleadings  In  a 
case  untU  final  judgment;  and  authority  i» 
given  'by  statute  in  most  of  the  states  to 
aOow  aknendments  after  as  well  as  before 
judgment  by  the  Insfertlon  of  new  allegations 
material  to  tbe  Caae.  Although  this  is  an 
extraordinary  power  and  should  be  sparingly 
exercised,  amendments  have  been  allowed  nn- 
der  special  circumstances  even  after  satis- 
faction of  the  judgment.  If  the  amendment 
Is  allowed,  the  judgment  should  be  vacated 
in  order  to  give  the  opposite  party  an  op- 
portunity to  controvert  the  new  allegations; 
or  a  separate  trial  sholild  be  had  upon  the 
n6w  Issues."  1  Am.  &  Bng.  Enc.  PI.  ft  Pr. 
606,606,607. 

l^herefore  the  refusal  of  the  cohrt  to  gtniit 
a  new  trial  after  allowing  the  amended  an- 
swer to  be  filed,  and  thus  to  permit  the  case 
to  be  tried  upod  the  pleadings  a'S  amended, 
was  error.  The  verdict  and  the  Judgment 
were  wholly  at  variance  with  the  defend- 
ants' pleadings  upon  which  the  case  was 
tried,  and  it  has  been  held  that  the  Judgment 
obtained  throngh  a  clear  departure  from  tbe 


issues  joined  eanaot'bs:  BuaCainfed.    Jackson 
V.  Ackioyd,  15  Oodo.  583,  26  Pac.  182. 

The  court'a  action  In  allpwlng  the  amend- 
ment was  also  in  violation  of  the  Code  provi' . 
sion  reQuliing  a  showing  to  be.  made.  :  Mills' 
Ann.   Code,   i  65.     The  .motioa  for.  a  aew 
trial. should  have  been  granted. 

[2]  f^rom  what  baa- besot  Mid.  the  dodgment 
should  t>e.cevar8ed,'  but.  Inasmuch  -as  the 
case  maiy  ItW:  again  .tried,  it  aeema  pwper:  to 
consider  the  jiemalnlDg.  questioma  From  a 
careful  .study  of  the.  record  it  seeais  .quite 
clear  that  there  "waa  «  failure. of  ijtfoof  as 
to  the  defendants'  claim  of  apex  right  la . 
ordec.  to  undeMtand  -  the  issue,  it  iwUl  he 
necessary  to  consider  :the :  following-  afcctctoea.  ■  ■ 
to  which  we  will  refer  aa  flRucea  *'X"  aad 
"2,"  ^respectively.  Figure  1-  ahowa  .the  aor- 
face  lines  and-  location  At  the  ,lode.  clalniB 
involved.  It  also  sho<ws  the  line  of  the  tun- 
nel and  the  locaticw.Df  the  shaft,  also  :ttae 
workings  on  the  Qramd'Brunk'lode,  referred 
to  in  the  record  las  Che  "upper  tmhsel."  JPlg* 
ure  2  is  intended  as>a  sectional  view  «how- 
ing  the  ihAft  eo  the.erand-^^mnk  sank 'a 
short  .distance  btiow  Che '  level  of  tbe  upper 
tunnel,  which"  last  :aQ>peaF8  to-  be  about  30 
feet  below  thfe'serfaee,  and  also  shows  >  what 
Is  known 'aa  the  "np-raise"  In  tiie  lower  tun- 
nel on  the  Htel»'clalm,'  as  wellas  the  sup- 
posed cdorse.  -  of  the  vein  between  these 
points,  an  eMlmatediTertical'  dlstanee  of  600 
feet  all  of 'vrtildt-  was  wholly  uncovered  and 
uhesplored; 
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The  shaft  on  jbbe  .Gvand  Truiib  i?  testified 
to  by  tbe  defendant  Bailey  as  extending 
about  50  feet  below  the,  level  of  the  .upper 
tunnel,  but,  by  reason  of  water .  tlie,reln,  not 
examined  by  other  witnesses. .'  *riie  up^ralse 
In  tbfe  Hwla  is  estimated'  to  be.  abpnt' 45  feet 
vertlta'rty  upward  from  the  lev^l  of  the  lower 
tunnel,  but  constructed  through  the  ore  in 
a'  sort  of  circular  stairway  form,  reaching 
and  exposing  h  stnall  portion  of  both  walls, 
but  alwayd  at  aMferent  piaces.'  Bailey  tes- 
tlfles  tbat  tl^e  shaft  front  the  tunnel  level 

.In  the  Grand  Trunk  follows  the'  dip  of  a 

'Ttefti  '"to  the  bottom'  of  the  sfaaft  These 
maps,  and  the  .record,  except  as  to  figure  1 
wfiere'the  surface  lliies  are  friom  actual  suir- 
Tiey,  are  made  from  alleged  surveys  of  oth- 

'  era,  not'  In  evidence,  and  tfbe  seeming  guess 
and  speculation  of  the  mttk^i^  of  the  maps. 

■The  dip  of  the  v^lti  In  the  He<fl«,  as  flar  as 
exposed,  seems  fO'  coliipare  with  the  dip  of 
the  Vein,  so  ftir' as  disclosed-,  in  the  Grand 

'Tnmk;  but  there -seems' to- be  so  Utile  of  ei- 
ther vein  exposed  that  estimates' in  tbfat  re- 

■  garc(  are,' 'of  ilecesstty,  largely  conjectural. 
The  charaetei'  of  tlie  ore  In^  the  Grand  Trunk 
tnnnet  is  said  to:  be-tbe  sione  as  that  In  the 
.lower  tnonel,  except' that  tke.  ore  in  the 
Grand '.Truakils 'oxidlEed.  lOOhe  witaess  Boeh- 

ixuer,  for  ithe  .defendants,!  MTStbat  he  also 
bssee  Us  optnlou:  titot  the  vein  disdoaed  on 

.  tbe  Qecla  and  thait  .at^pqariag  on  tbe  Grand 

-'Trunk,  ape  one.  and  the  same  vein,  because  of 
a  dyke  running  through  tbe  mountain,  paral- 

'teling  the  supposed  vein,,  and,,  he  designates 
this  formation  as  mi^-schlst, ;  gneiss,  and 
Sranite,  as  In^cated  i,n  figure  2.  But  where 
one  of  these  formations  begins  and  another 
ends  is  no  clearer  in  the  testimony  than  it 
appears  in  tbe  map.  .Besides,  there  is  no 
evidence  as. to  the  -dyke  in  the  several,  forma- 

.tions  suggested,  except  as  It  may.  appear  in 
tbe  lower  tunnel.  It  is  true  tha,t  Bailey  says 
that  tbe  vein  as  disclosed  in  tbe  Grand 
Trunk  and  in  tbe  Hecla  lis  the'  only  vein  on 


the  mountain;  btt  the  wftneM  Heraoe  Bar- 
ens  testifies  as  to  tbe  Pelican  and  PeUcan 
Extension  veins '  which  sbow^ou  ttie  satface 
for  1,000  or  1,500  feet,  aad  that  the  MoIUe 
vein  has  always  been  considered'  by  those 
operating  it  as  one  of  tbe  strongest  reins  in 
that  country.  These  veins  are  all  in  the 
same  mountain  as  tbe  ground  in '  dispute. 
Havens  further  testifies  tbat  he  bad  worked 
in  all  of  these  veins-  and  was  famUlar  with 
the  ores  in  them,  and  that  they  were  of  the 
Same '  character  as  tbat  in  tbe  Heda.  BTe 
-furth^  testifies  tbat  an  of  these  Telats  are 
of  tbe  same  general  dip  and  strike  as  those 
in  tbe  Heda  and  Grand  Trunk.  Havens  is 
Corroborated  In  this  testimony  by  the  wtt- 
ness  Httpp«a,'  wbo  teBtlfles  he  has  worked  on 
bis  own  claims,  tbe  Tbree  Nations  and  the 
Mack,  also  the  Virginian,  Grand  Trunk,  Pell- 
can, '  Oomstbok,  and' "Great  Western,  all  in 
the  same  locality,  and  that  the  veins  are  aU 
similar,  ha-vlng'the  eanw  cltaracter  of  ore, 
tfafe  eime  character  of  -walls,  and  all  about 
of'  the  same  dip.  Tbid,  -wllib  other  testimony 
in  the  case,  seenls  to  make  the  dedaratlbn 
of  Bailey,' that  there  a-re  no  other  vrins  in 
that  mountain,'  appear  absurd.' ' 

Boebmer,  the  'engineer, '  testifytng  for  tbe 
defendants,  on  Cross-examtnation  says:  "Q. 
Whir -did  you  mark  this  lower  tunnel,  when, 
'as  a  matter  of  fact,  tbe  lower  tunnel  is  200 
or  300  feet'  away^  "A.  It  Is  projected  on. 
That  dbtting  Is  on  thera  to  sbotv  that.  Q. 
'Why  did  you  «liange: the. course  and  dimen- 
Bions  of  that  streak?  A; . I  platted  that  from 
tbe  dips  that  I  took  in  the-I<ower  level.  The 
average  was  67  degrees.  I  drew  that  line 
67  degrees,  and  the  upper  eae:  I  found  66  de- 
grees^  and  I  started  tbat  ftomi  libe  upper 
workings  and  then  connected  with  an  irregu- 
lar line.  Q.  Had- you  projected  with  the.  67 
degrees,  it  would  come  out  initbe  Australian'? 
A.  Yes,  if !  that 'line  was  projected,  tt  would 
<comei  out  la  the  Australian.  Q<  8o  -If.  yon 
take  the  ':dip  ■nit  the  vein,  -as  shown  In  tbe 
lower  workings^  abd'  lUvjest'  that'  to  the  spr- 
face,  with  that}  same  angle,  it  would' come 
out  in  tbe  Australian?  A.  Tes,  it  would.  .Q. 
And  not  -on  .the  Grand  Trunk,  at  alt?  A. 
Yea,  sir.  Q.  When  you  got  about  bere  to 
this  line,  between  the  Shamrock  and  tbe 
Australian,  then  you  comntenced  to  give. off 
towaidS'>the  Grand  Trunk?  .  A.  Yes,  sir.  Q. 
Why?  A.  Because  the  vein  up  tbei;e  is  with- 
in tber  Grand  Trunk,  and  not  tbe  Australian, 
and  you  tiave  to  connect  vein  with  vein,  and 
qould  not  connect  any  dip  you  happen  to  find. 
Q.  In  other  words,  you. must  connect  wheth- 
er it  is  solid  rock  pr  not?  .  A*  Yes,  sir;,  you 
must  connect  vein  with  vein,  Q.  Did  you,  go 
.up  here  to  examine  and- find  If  there  v^as  a 
vein  on  the  surface?  A.  No,  I  cso.uldn't  see 
anything  there.  Q.  Then  tl^e  upper  exhibit  is 
conjecture  beyond  the  end  of  tbe  drift  so 
far  as  tbe  lower  tunnel  is  concerned,  and 
conjecture  so  far  as.  the  upper  tunnel  is  con- 
cerned down  this  way  to  the  east?  A.  No, 
not  tbe  upper  one.    That  is  put  on  by  the 
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■evHenee  of '  Mr.  Bailey.  I  ffidn't  see  ttuA 
jmyself.  Q^  So  fat. as  yon  are  concerned?  A. 
•So  far  aa  I  am  concemet),  yee.  Q.  Why 
-didn't  you  take  Mr.  Bailey's  word  for  this 
up-ralse  in  the  lower  tunnel  workings?  A. 
I  oould  get  at  that"  Transcript  of  Record, 
folioe  162,  1«3,  ISl 

.'  This  testimony  shows  clearly  that,  it  the 
vein  continued  on  the  angle  of  the  dip  esti- 
imated  by  the  witness  aa  being  the  angle  in 
the' lower  tunnel,  the  yein  would  come  to 
ttie  surface  on  the  Australian,  and  not  on 
the  Grand  Trunk,  as  contended  by  the  de- 
fendants. It  likewise  discloses  the  uncer- 
-tahity  of  his  information  upon  which  be  re- 
lied to  make  the  map.  Figure  2.  This  wit- 
ness also  testifies,  and  there  seems  to  l>e  no 
other  contention,  that  the  top  of  the  up-raise 
in  the  Hecla  ia  650  feet. lower,  yertlcally, 
than  the  Iwttom  of  the  Grand  Trunk  shaft, 
.and  also  300  feet  distant,  at  right  angles, 
from  the  bottom  of  the  Grand  Trunk  shaft, 
as  well  as  200  feet  nearer  ttie  southerly  end- 
lines  of  the  claims.  It  will  t>e  seen  that,  if 
this  Is  a  fair  statement  of  the  substance  of 
.the  testimony,  the  ccmolnsion  that  the  work- 
ings in  the  Hecla  are  in  the  vein  said  to  apex 
In  the  Grand  Trunk  is  the  result  simply  of 
conjecture  and  speculation;  and,  considered 
in  its  most  favorable  light  for  the  defend- 
ants, is  not  sufficient  upon  which  to  base  a 
verdict  and  Judgment  in  their  favor. 

Section  2322,  R.  V.  Statutes  U.  S,  (U.  S. 
Oomp.  St.  1901,  p.  1425),  conferring  what  is 
commonly  known. as  the  "ap^  right,"  is  in 
derogation  of  the  common  law  whioh  grant- 
'Cd  to  the  owner  of  lauds  all  veins  within 
the  vertical  'li«ee  of  his  land  to  the  center 
-of  the  earth,  and  It  has  been  generally  held. 
In  the  determination  of  cas^s   under  this 
'.Statute,   that  the.  presumption   is  with   the 
owner  of  tlte'  lands  as  to  his  right  to  veins 
'and  ore  l)odies  within  his  vertical  sideling. 
I    It  iwas  said  .in  Stevens  v.  GiU,  Fed.  Cas. 
Mo.    13,898,    that   "the   burden   of   proof   is 
upon  the  plaintiffs  daihilng  the  apex,  Iwth 
because  they  are  the  plaintiffs,  and  because 
they  are  seeking  to  go  out  of  their  own  ter- 
ritory into  that  of  others."    This  seems  to 
'be  the  universally  accepted  rule  of  appel- 
'late  courts.  Including  our  own.    Again,  to 
establish  such  a  claim,  and  from  the  very 
nature  of  the'  case,  there  should  be  at  least 
a  reasonable  degree  of  certainty  in  the  proof. 

The  following  statement  of  the  rule  is 
perhaps  as  fair  as  can  be  selected  ftom  the 
•reported  cases  In  this  regard:  "The  act  of 
Congress  (section  2322,  Rev.  St.)  gives  to 
the  owner  of  a  mineral  vein  or  lode,  not  only 
aU'that  is  covered  by  the  surface  lines  of 
his  established  claim  as  those  lines  are  ex- 
tended verticalljr,  but  it  gives  him  the  right 
to  possess  and  enjoy  that  lode  or  vein  by 
.following  It  when  it  passes  outside  of  those 
vertical  lines  laterally.  But  this  right  is 
dependent,  outside  of  the  lateral  limits  of 
the 'daim,  upon  its  being  the  same  vein  as 


that  within  those  Jimlts.  For  the  exerdse 
of  this  right  it  must  appear  that  the  vein 
outside  is  identical  with  and  a  continuation 
of  the  one  inside  those  lines.  '  But  if  the 
mineral  disappears  or  the  fissure  with  its 
walls  of  the  same  rock  disappears,  so  that 
its  identity  can  no  longer  be  traced,  the  right 
to  pursue  It  outside  of  the  perpendicular 
lines  of  claimants'  survey  is  gone."  Iron 
Silver  MIn.  Co.  v.  Cheesman,  116  U.  S.  629, 
6  Sup.  Ct  481,  29  L.  Ed.  712.  ■    •■ 

To  say  then,  in  this  case,  ttiat  the  alleg- 
ed apex  on  the  Grand  Trunk  is  that  of  the 
vein  appearing  on  the  Hecla  at  a  wholly  un- 
explored distance  of  660  feet,  with  a  right 
angle  distance  of  300  feet,  and  an  additional 
extended  distance  lengthwise  of  the  claims 
200  feet,  is  to  base  such  conclusion  upon 
mere  speculation. 

Particularly  is  this  true  in  the  light  of  the 
scant  development  at  either  point,  and  the 
slight  and  uncertain  evidence  as  to  the  for- 
mation.  Thus  by  these  figures  of  the  engineer 
from  a  point  at  the  bottom  of  the  shaft  on 
the  Grand  Trunk  to  a  point  at  the  top  of 
the  upraise  from  the  tunnel  in  the  Hecla 
would  be  In  a  straight  line  through  the 
earth  a  distance  oi  approximately  657  feet, 
all  of .  which  is  unopened,  unexplored,  and 
the  character  of  which  Is  wholly  unknown. 
To  conclude,  under  this  state  of  facts,  that 
this  distance  is  traversed  by  a  single  con- 
tinuous vein  of  which  these  two  points  are 
the  only  opened  and  exposed  parts,  is  little 
short  of  absurd. 

We  can  find  no  case  wherein  sucli  a  wild 
guess  has  been  accepted  as  proof.  In  fact, 
the  most  that  can  be  said  In  favor  of  anch 
a  conclusion  is  that  it  is  the  opinion,  of  an 
engineer.  But  in  view  of  the  many  worked 
and  ore-beaxtng  'veips.in  the  same  locatlity, 
on  the  same  mountain,  with  similar  dip.  and 
strike,  this  opinion  can.be  regarded  as  but 
little,  if  anything,  beyond,  a  guess,  and  min- 
ing engineers  cannot  be  said  to  ^  in^aUlMe 
as  guessers...  i     .   - 

It  was  said  In.EteiasK  et  al,  v.  B,-4k  M.  Co., 
30  Mont.  485,  77  Pac.  428:  "The  plaintiffs 
have  not  by-  their  -operations  so  deretoped 
their  own  worklnsti  from  the  apex  of  their 
vein  down  to  the  .idlsputed  territory  as  to 
furnish  substantial  evldeoee  that  their  claim 
Is  probably  well  founded.  Indeed,  while 
they  concede  that  there  Is  a  vein  in  the  de- 
fbndant'»  ground  dipping  to  the  south,  the<lr 
own  contention  Is  based  exclusively  upon 
the  opinion  of  their  engineers  thati  If  tlie 
vein  having  -  its  apex  in  the  Minnie  Healy 
ground  cbntihoes  to  dip  at  the  same  angle 
from  certain  iioints  l^ere  it  Is  exposed  in 
the  upper  levels  in  their  working.  It  will 
reach  ^e  point  where  the  defendant  "is  con- 
ducting its  operations.  This  16  not  sufficient 
to  overcoiiie  the  presumption  that  the  de- 
fendant dwns  the  ores-  found  beneath  Its 
own  surface.    This  presumption  may  not  be 
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OTcHnrlied:  b7  spcctlatlYe  conJtoctnn>  or  eT«a 

Ab  We  TMid  the  faoto  in  the  ekM  of  Oolo. 
Oemt.  Con.  Mln.  Co.  v.  Tarcfev  60)  Fad.  888, 
S  O.  O.  A.  67>  tbey  w«rte  Btuoli  'mote  favor- 
ablo  to  tlie  apex  dalmant  in  that-cajM  ttian 
ta  tlM  ease  at  bar.  Ind  the  tsstlmiDtiy^  waa 
tbere  held  to  be  mere  apecnlatlon.  The 
proof  waff  Insoflteient  opon  WlUcIt  to  base  • 
verdict  and  Judgment 

[V\  Tlie  InstmcUon  «;ompIalned  of  was  ml»< 
leading,  if  not  erroneotu  In  this  case.  It 
might  hare  been  allowable  in  a  oase  where 
a  vein  bad  been  opened  and  Ideatllled  (or 
■abatantlal  distancea  and  at  polnta  in  doee 
proximity,  bnt  ev«n  In  that  case  '.It  ehonld 
luT'e  beeb.  qnalifled  and  ampUfled  so  as  to 
permit  -a  finding  baaed  only  upon  a<Btato  of 
facto  sufficient  to  reaaonablj  Justify  saeii  a 
eondasion.  It  should  have  denied  the  right 
vt  the  Jur^  to  goess,  speculate,-  or  conjectural 

Jadffment  reversed.  All  the  Jndges  cob- 
cvring. 

03  Colo.  App.  Z8S) 

HALL  T.  RAMSET  A  BTABS. 

(Ceort  of  Appeals  of  Colorado.    Hay  13, 
1012.) 

'Ssotmt  (I  102*)— Ckkation  —  Cansiaucnvx 

TaiiBi. 

A  banlc  contracted' to  leH  land  subject  to 
•a  Incambrsnce,  the  {jiirchaie  price  to  be 
payable  in  instaUments  and  a  warrantj  deed 
to  b«  dellTered  on  full  paymepti  A^ter  pay- 
ment of  the  amount'  due  above  the  incum- 
brance, the  bank'  on  payment  of  adbsequent 
installments  iasved  Its  cashier's  checks  for 
each  installmentib  rasd.'  attached  them  to  the 
agreement  ^e  bank  subsequently  became 
Insolvent.  .  ^e  parcbahers  did  not  know  there 
'was  any 'Tncumbttmce'on  the  pfemisea,  were 
not  aware  ol  'the  issnaaee  of  the  oaishiBr's 
checks,  and  there  'was  no  agreement  by  the 
bank  to  pay  puob  incumbrance'.  Ulili,,  that 
the  isauatice  of  the  cashier'a  checki  created 
ne-  fldaciary'lrela'ttbnship  between 'the" purdMLS' 
ers  and  the  bank.ten4  they  coeld  net  require 
tiie  application  of -such  amoun,t  on  the  incum- 
brance on  the  theory  that  it  wai  a  ttiiat  fund, 

[Ed.  Note.— For  othelr  cases;'  See  d^mats, 
Cent  Dig.  |  163;    Dee.  Dig.  I  102.*) 

.  Appeal  from.,  District  Court,  Otero'  .Coun- 
ty; J.  Bf  Rlzer,  Judge,      ,,   ,         ,    ,;    .,,.[' 

Proceedings  on.  a  dalp  of  fiamsey.  ^  Byaia 
against  6.  M.  Hall..  CttceiVer  oh  th^° 'State 
Bank  of  Rocky  Ford.  Frooa  iut  order  aiJlow- 
Ing  tlie  claim,  the  receiver  appiials.  Revers- 
ed .with ■  directions.  '   .■  . 

Fred  A.' SaUn,  of  la  Jvaiik,!fsA  appellaat. 
9<dAi  H<  Voerhaet, «(  Pueblo,  fm  iwellees.  > ' . 

'.  '•  '•   ;    11'   :  .    •        ''  •  u 

SCOTT,  f.  3.  Thia  is  an  ippeai'  from  an 
order  of  ^  dfiitrftft  co«irt  of  Ot^ro  county 
■lle#ing  the  vtlaim  of  kppen^ties  as  a  tirast 
#iind  ta  the  msttaf  o(  tb«  receltetshlp  of  the 
•Sttfte  Bank  of  Hoicky  Ford.  There  is  no'swb- 
atsiitifll  conflict  In  the  t^estlmbny,  and  from 
which  we  gather  the  following  facts':  •  '-' 
<'  Cfb  the'  iBtV  flay  of  December,  I902,"'ttie 

if '    ' til.-   ir.       I    'I 


Stato'Bwkiff  Rodv  Ford  was.tlte  own^  of 
a, lot  ao^  business  bailAins  to  the  city  pf, 
Rocky  Ford, ' sabject  to  a«,lno9mbrance  of 
$$,600  secnred  by  trust  deed  on  the  prefix 
tees.    The  title  to  the  premises  lad  been  tak- 
en, and  was  then  held  In  the  name,  of  E.  J. 
Smitb,  oasbfer  «f  the  bank.     On  that  daj, 
and  acting  for  the  baqk,  Smith  entered  Into 
a  written  contract  with  the  appellees;  for  the 
sale  of  th«  premises.    It  was  ond/^rstood  by 
all'  parties  that,, while  the  title  was  in  ^mith 
and  the  oontraot  was  made  iq  Smith's  &an>er 
yet  the  property  was  that  of  the  bank  and 
that  tiie  contract  was  for  the  bank.     The 
purchase  price  agr^ied  upQn  and  whlcb  a^ree* 
meet  was  >  denominated  in  "escrow  agreer 
ment"  was  $7,800.    This  was  to  be  paid  aa 
followsi    1950  caah;   $350  on  the  2d  day  of 
January,  1903;   and -a  note  of  $6,900.  with 
toterest  at  8  per  cent  per  annum,  due  on  or 
before  09  months  from  date,  the  principal. 
and  totwest  to  l>e.pald  in  montlUy  install- 
ments of  not  less  than  $100  each  month.    A 
warranty,  deed  for  the  premises,  in  tenos 
conveytog  the  property  to  appellees  free  and 
clear  of  all  incumbrances,  was  executed  as 
of  even  date  with  the  agreement,  and  depos- 
ited together  with  It  with  the  State  Bank  of 
Rocky  Ford.    The  agreement' further  provid- 
ed that  appellees  were  to  have  posseesion  ot 
the  prembies  on  .January  2,  1903,  and  .were 
to  pay  all  taxes  and  to  keep  the  building  on 
the  premises  insured. in  a  sum  not  Jess. than 
$4,000  in  favor  of  the  vendor.  ..On.the  ISth 
day  of  December,  1902,  Smith  executed  his 
note  to  the  bank  ,In  the  sum  .of  $5,100  pay- 
able in  69  monttis.    On  the  face  of  the  note 
were  written,  the  words,  "Ramsey  and  Byars 
deal."    Smith  testlQes  that  this  note  was  for 
the.  purpose,  of  convenience  to  carding  the( 
account  on  the  books  of  the  bank.    The  twp, 
cash  payments  of  $350  e.^cb,  amounting  to 
$700  and  the  note  for  $5,1(30,  make  a  total  <it. 
$5,800,  a  discrepancy .  between  that  and  tl»* 
purchase  price  of  $1,800.    'What  became  <>< 
this  Is  not  clear  from  the  record.     On'  ^f^, 
31st  day  pf  December,  1907,  at  the  time  <>jf 
the  failure  of  tlie  bank,  the  appellees  .b*^ 
pdld,ftll  of  the  agreed  purchase  price  excep* 
tbe  total  snm  of  $700.5S  due  as  'prlnclprtt  »*** 
Interpsfc    The  incumbrance  o.t  $2,500  on  tb*' 
property'  lia'd  not  been   discharged  by  t^® 
bank.    But,  %hen  all  of  the  purchase  pri<^ 
to  excess  of  the  amotint  of  the  tocumbrance 
had  been  paid,  'the  monthly  payments  ^^^ 
then  received  by  Smith,  who  Issued  the  bank  » 
cashiers'  checks  in  each  Instance  and  atta<^^®^. 
these  to  the  eS<*row  agreement.     These  pay-^ 
ments  so  made,  andf  f6r'  -wblch  such  casir- 
lenT  checks   wei-e  Is3\i6d!,'  amotairtefd  «t  the 
time  of  the  fiaThire'br  the  bank  to 'the  total 
som  of  $2,000. "The- monthly  pnymenta  were 
credited  alike-  on  "tbe  ■  note  '  of  appellees  to 
Smith  and'tfhe  note- or  Smith  to  the  banK.' 
The  peHtlofl  of  appelt^esT  prayed  the  court  to" 
declare  tWd  'sum  Of  $2i000  a*  trust  fund,  aad 
that  upon  pny»M«n*  by  appellees  of'the-sunif 


•F«  o^*r,«awa  SM^Miajf ,V>pf<;an4  mcU,9s  NVMBERla  p«!.,nif.  Aj^fm-  Pit-  fi^'W"';  *¥■'•?  *  »"«>.■?  W»«», 
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of  1700.56  6iie  «fi  tiiepuMilutie  prfoe-ifae  Tto- 
celver  be  ordered  to  pay  off  tbi  |2,S0O  In- 
cttmbrance,  and  deliver  to  apfielleer  tbe  «ald 
wtirranty  deed,'  for  the  premised,  then  held 
by'  hlku.  Tbis  wa^  in  substailce  tbe  order  of 
the  court  and  of  whlcb  the  recetvar  com- 
plains. It  appears,  also,  tbat  prior  to  the 
filtng  of  the  petition  ta  this  case  the  appel- 
lees had  paid  to  the  receiver  the  sum  of  fisSy 
which  he  accepted,  and  still  retains.      •  '•' 

It  Wfll  be  seen  that  the«n?y  question' for 
determination-  1b  as  tb  whether  or  not  "the 
42,000,  paid  by  the  appellees  tty  the  batak 
nnder  their  conti'act  Of  purchase,  and  for 
trhicta  cashiers'  cheeks ''or  certifiohtes  'were 
80  tssned,  constitttted  a  tfust  fund  Within  the 
i/eaning  6t  the  law. 

Counsel  submitted  elaborate  bHefs,'  and 
have  nkde  extensiVebrtl'tftguments  «po*the 
i^estlpns'  of.  tracing  trust  funds,  of  estflppel, 
of  agency,  and  of  tWi  statnte  of  frauds,  an 
of  which  seem  ■foiave  tio  plAce  In  the'case, 
as  we' understand  the'facts;  *  ■  *■      '■ 

'.  tt  Is  contended  By  tie  appelieles:  Cl)'"That 
the '.money  paid  by  'appelleeB'  on 'their  con- 
tract tha't  6  i"epresented  by  cashiers'  checks 
i^  tt  tt^t  fund  to  be'apjplled  in  paS'ing  for 
the  property  aiid  paying  off  the  incumbrance 
tbeteo.n. '  (2)  Thfe  'money  '^as ,  turned  iflto 
the '^neral  funds  of  the  State  Bank' c* 
Rocky  .l^ord  knd  becainea  P&rt  of  Its  as- 
liefs.'^  ■'         ',' 

'  T^ie'c3uri|'se4«M  to  naVe  adopted  this  the- 
ory of 'tne  case  and  to  hav6  rendered  Judg- 
ment .accor^gly.  It  Is  (^ulte '  clear  thftt,'  if 
the  'ai)p?nees  have  any^  claim  at  all,  It  Is 
under  and  by  vlrtu.e  of  their 'contract*  with 
(jie  bank'  using  the  name  of  Smith  for  the 
purchase  of  the  premises.  Thi^  is  the  con- 
tention of  appellees  as  set  out  \a  their  ^ti- 
tlon  and  In  thetjrlefs.  if,  then,  the  contract 
was  In  fact  thecontract  of  tbebank,  though 
m.ade  in  Smith's  name,  then  |  there  can  be  no 
element  of  agency  or  trust. .  In  such  case  the 
baink  agreed  to  sell,  and .  ^aiinse^  and  Byara 
agreed  to  buy,  The  moneys  paid  by  the  lat- 
ter were  simply  payments  to  the  bank  upon 
tbefr  contract  with  the  bank.'  It  may  be  pre-i 
qumed  that  it  was  the  purpose  of  the  bank 
to  pay  the  Incumbrance  of  .$2,500  when  It 
bad  received  .the  full  consideration  of  .the 
contract,  and  thereafter  to  delirer  the  deed. 
But  there  I^  no  evidence  as-  to  any  'such 
q^rieement  between  appellees  and.  Smith  or 
any  other  officer  of  the  bank.  ' 

The  appellees  seen)  to  have  made  the 
monthly  payments  from.ftrstto  lastas  agreed 
i})t  tile  contract.  It,  fff  ifot  contended  by  ap- 
IKlleos  that  .they,  ev^  knew  cashiers'  cer- 
tificittes  ;Were  beUig  (sailed,  ^r  does  it  ap- 
pear, that,  there  was  any  atfbsequent  or  dif: 
ferent  agreement  than  the  prlginal.  We  are 
unable  to  find  in  th«^,  recq^d.  asy  «vid^ce 
tending  to  show  that  at  the  time  of  the  con- 
tract of  purchase,  or  at  any.  time  before  the 
|(til«i«  «f  the  bank,  f  ither  Ramsey  or  Byara 
knew  that  there  was  an  Incumbrance  on  the 
premisel).    It  !i  not  ref«rred  to  In  -^he  vrrtt- 


tED  aBreenitent^-'noF  tli.flih«  wnmnty  deed 
executed  at  the  time.  The  petition  of  i9r 
p^^^  isdtea:  "Xcnr  petitioneiS'  fuctber 
allege  that  they  ane  now  informed.. and  he> 
lieve  and  so  Stat*  4fae7faet  tq  be  thjit  said 
property's. n6w  And  was  M  the: time  of  said 
sale  subject  to  a  certain  Incilmtamnce  la  tlM 
sum  of  twenty-flve  hundred  dollars  ($2Ji00.- 
90)i  -wStuegsed  by<  one :  promissory  note  for 
said  sum  of  twenty -five  .hnadfed  dollars  \^^ 
eoOiO^  'dMed  January  11;  1809,  paymbl«  to 
Thutlow;  Htitton;  and  WtlUams  on  or  beSoM 
Jam^iary  11,  lOOS;  togethec  With.. > Interest 
tbtrten  at  tttente.'Oe  'etght>p«r!>a«it..(8%) 
per'  annum,  Intnett.  payable  BemlliMinaUyt 
secured  by-^eed'ofltrubt  tvon.aald'-iiroperty, 
heretnbef obe' deacBlUed,.  irMttai- said 'deed  «f 
trust '^wa*  diilyi!reowdBd'<la  tha  offioa  nt.tbm 
contityt  QlfetBk.  and  'recorder  of  Otero  eount^ 
Colorado;  :  tlurt-  noi  pakt'  of  alild  .note  baa 
been  paU'save-and  except  tke'  imterest  theta» 
a*  and.  tb*  attne'lias  'been  extended  fitem 
time  to  time;  tbat  there  is  now  du8:  tiptn 
said  note  as  Interest-  tl>e  sum  of  one  hundred 
forty-one  dollars  and  twenty-flve  cents  JUtUl.- 
25)  which  .together  -with  tba  principal  of  said 
note  makes  the'  amount  due  thereon  two 
thousand  six  hilndred  f<Jlrty-one  and''»«Aoo 
dollars  ($2,641.25)."  From  this  allegation, 
and' from  an'exalniaation  of  the  agreem^C 
as  w^)l  as  the  deed,^t  would  seem  that  ap- 
pellees wece  without^  actual  knowledge  eC 
any  iBOonbranee  on  the  property  prltfr  to 
the  fallnre  of' the  bank,  and  thaf'thejr  test- 
ed and  relied  solely  on  the  abatement  of  the 
bank  to  deli¥er  to  theuia  deed  for  tbe  prem- 
ises unlncutnbered  ttp^Mt"  the  completion  of 
the  paywnt^  agreed 'by 'them  ^  be  made. 
The '  acUon  «t  the  baok  ,','alone  ..^  .  Is^ulns 
cashilirs'  certificates  for  oertaiai  -payments 
niade  undtr'the  state  of  tacts 'hers  "can  ere: 
ate '  i^'  fldudary  relatloj^blp ,  JSelfween,  the 
bank  and  the  awellees: .  iThe  .appellees .  ar« 
simply  unfortunate,  in  that  they  are  the  -vie* 
tiriis,  of  misplaced  faith  an'd  Confidence  in  tfa^ 
integrity  and  stability  of  the  bank  with 
which'  they  coatf^cted,    ;  .  • « 

W^^ether  or  not  appellees  may  be  held  to 
be  general  credlt<irs  is  not  without  dIfBcul; 
ty,  but.  It  would  .seem  that  the  issnhnce.of 
fhe  .certlffea  checks  Inay'  be  s'ald  tp  amoiint 
to  anadmlss'loli  of  l^idfebtedness  or  liability 
under  the  contract,  when  considered  with  the 
whole  tondtict  of  the 'bank  in  relation  there- 
to, and  it  would  seem  that  equity 'should  de- 
cree that  tisay  be  declared  general.  «radltors 
to .  that  extentj  Tba  tueetlon  is  .tfot  raised 
or  discussed  in  the  briefs. 

We  canjOodnc^  legal  Jiaqis,  under  tl^  state 
of  .^acts  pre^nted,  for  th^  order.  o<^  the  ^XMirf 
holding  the  sums  of  pioney,  paid. by  aitpel- 
lees  land  for  v^hlch  caehleiis'  checks  \qene  Isr 
aaed,  to  be,  trust  fundf  end  entitled  to  pref.- 
erepce^.and  must,  thec^rf^  hold  such,  ord$r 
to  be  eiror^  :■  •  • 

..  To.'. th«t. extent  the  order  of  the  .court.  Is 
reversed,  with  Instruction  that  the  order  b* 
further  modified,  In  that  the  sum  of  912S 
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to  tbcm.  '■■      ■  •    ■.  ■  I-    '  •  • 

Rev«r8edi  irttta.  lostsuetloa*..'  AH  tUA  fndg- 

«■  coactarHngj- ■,   '1  ■•■  ■: 

ttf  Colo.  Ap(>.  ttti    .  "    ' 

PLEMING  T.  HOWBJUi 
(Coort  vtAmtaia  pt  Goloradow    Jum  10, 1912.) 

1.  TAXAtabl*  (I  761*>— TAX  Dbkos— Sal«  ot 
NoNCoiin»oob»  Tbacvs  Bn  Masse. 

A  t|i:iid««d  shovlp?  ft  aata  of  aevtrftl  noo- 
contii|uoQa  tncte  .to  a  oQunty  en  n>wa«,  for  » 
tfross  somi  and  tb^t  the  certificate  of  purchase 
OB  wHicb  the  deM  WtlstaMd  had"been-a»- 
■i^ed  br '  tha  dountT  ^rk'  mote  than  thsee 
years  aft«r.tbe  tax:  mie  aad  iasQaaw  nt  the 
certificate,  wi^  Toid  on  its  finest..  ., 

[EJd.  Note,— For  other ,  oaaea.  see  Tantlon, 
Cent  rMft  IS  liJlO-lSjS ;    Dec.  Dig.  |  761.«] 

2.  TAXAtto^i  (1  761*)— Tax  Dekd  —  Bwnri- 

•    B1TB8.''     ■"■■     '         :       ^        ■  • 

Tax  deeds  oatttliiff  to  r«ci<e  aa  re^nireA  by 
Jaw,  tkat,  the  .property  had  not  been  tedceved 
fron  i^x  salf,  w«iv,iBfu^ciient. 

[Ed.  Jfbte.—r*or  other  caaea,  see  '  Tai^tion, 
Cent  Die  ||  1509-1513;   Dec.  Dig.  |  761.*] 

8.  Taxation  (I  806^)— Tax  Dbbd*— Action  to 

KamyvM  Land— Limitations. 

Where  a-  tax  deed  was  .void,  on  its  faoe, 
■ncn  deed  And  payment  'of  'til  taxes  assessed 
oB  ttc  land  for  s  'suljlwqaent  period  it-  se^tn 
years  and  four  -motfths  were  InsuSitiient  to  set 
the  five-year  statute  of  Untltations  in  motion  in 
favor . of, the .(raoitee.    .  '     -    ■■  '.-.'A 

[Ed.  Note.— For  other  cases,  see  'Dixatton, 
C«ait  XHt-  ii  1098^597 ;   Dee.  Dl«.  |  805.*] 

4.  Abvehs*  Pos8ii«sr6W  (|  79*1- jCoiflB  ot  tt- 

TtB— Void  Tax  DSed. 

A  Toid  «ax  deed  Is  iinffictettt  'to  confer 
color  of  titfe  on  a  grantee  from  th«  date  of  its 
'record. 

[Ed.  Note.— For  other  cases,  see  Adverse  Pos- 
sewdon.  Cent.  Di^.  ||  469-462;  Pec.  Dig.  f  79;*J 

ft.  AovEBSB  Possession  (|  85*)— Rxquisitbb. 

.  Actual  adverse  possession  .csfipQt  be,-es- 
tabllAed  by  lifejenee  ot"  ImplicStloh.       .    • 

[E3d.  Note.— For 'oHier  cases, 'S^e  kdversePos- 

■essini.:  eebt.  iDic  tt^49ei«03,  «se,  e67)  aoo, 

668»  663T690{.:Deo.  Diit...i,  8S.rj         >   .: . 

Adverse  possessioa  DBil«r.  ttttlor  of  titl*-  by 
the  holder  of  a  void  tax  deed  was  not  es- 
ta'MIsbed,  Wbe're-the  p^odf'dM 'ftet 'ShbW'wtien 
snch  holder  vent.'.ioto.:»oaB|84io%.  jDPi;  that  h« 
was  in  actual  and  continuous  possession  of  the 
l/tnd  d\^^i^^  the  wb^le  jpe^od  rof-rseren  .years 
requl'red.  ..... 

.  [pd,  Notev— For  other  caaea,  see  Adverse  Pos- 
sessioli.  Cent,^le;  ff  49P503.  686,  857,  flWO, 
688,  888-690;  DW.  Dl*.  I  881«^         '     '  --  ^   ' 

1,  .ApvEBSE  Possession  ^i  ,  85*)'— Constbuo- 
■  TiVt!  Possession— pRtistrMP+iffNS. 

'  The  boldler  ot  a  perfect  l^gal 'tftM'kM  «0B> 
StWMitiif  ipswa|Sioii,wtiich  |B;4«esMd.  to  .cqa- 
tinpe  oaitil  Jate^pUon  by  the  a|i;t;isl.eBtry  and 
lidverse  posse'saion  taken  by  ajiofher,  ot  until 

eayment  of  taxes  on'  iNvcMil!"Stid-trtioc<!tipied 
tnds  fbr  the  reqnialtef  pSrisd;  'COticiHWBt  wlttk 
e«hr  tti  title;  Euiito' in,  nodj  faith;  ^a  provided 
br,  Rev,  St  1908. 1  409O,  jBhall.liave  Jiecome  to 
law  an  'actual  ouster  or  xinselsin,  "       •  _  ' 

[Ed.  .itote.— For  other  cases,  see  Adverse  Pos- 
session, Cent  Dig;  {{  488-508,  856,  887,  680, 
668,  688-890;    Dee:  Dig.  |-8S.*]'<    


A.  ABVttSN    PtMSta^OfT.  ><f-;UIH)w<l0W>B>  OF 

.    Tif&E-^TATirn»^Pi.KAfPiNO. 

The  be.fefit  of  ttev.  St  1908,  |  4090,  prQ- 
"vi^iig-  for  adverse  posSessioU  it  unoccupied 
lands  under  color  of  title  and  payment  of  taxei, 
«|inqot,  he  taken  advaata««  of  unless  pleaded. 
..  [Ed.  Note.— For  other,  cases,  sea  Adverse  Pos- 
session, Cent  Die  if  .^367^;.  Dec  tKg.  ,| 

.    i^ppeal  from  t>i8tric;t  Court,  Washington 
'dounty ;   H.  P.  Bnrke,  Judge. 
.    Action  -ijy  Lardpe^  HoVell  against  Ji  V. 
Fleming.    Judgment  ior  plaintiff,  and  defoid,- 
ant  appeals.    Afilrmad.    .,       . 

.'  TbouMia  Bw  Stuaii  and  Qharlea  A.  Mnrray. 
both  of  Denvbr.  for  at^ellant  B.  H.  Qti- 
jptora,  of  Denrer,  amlGsa  curbs.  Jobu  IV 
Mail,  «t  D«ii!ver,  iar.appell«a  1 

KINOt  X  AppeUee^  as  plalatUI,  brought 
tbis  action  In  tbe.aaiture  ot  ^ectnent,  to  co- 
co ver  \firom  tbie  .defendant  four  certain  paii- 
eels  of  land  situate  In  Washington  oonntTt 
alleging  hjis  title  in  fee  sliuple  and  right  to 
immediate  possession,,  ./ind  thfit  defendant 
wrongfully  wit^be^  posseseion  thereof.  Tbe 
defendant,  among  other  defenses,  pleaded  t^ 
tie  in  himself  by  virtue  of  seyezal.tax  deeda^ 
aiso  color  of  title  under, one  of  said,  deed;^ 
and  Invoked  the  bar  of  the  statute  of  llmlta: 
tlons,  pleading  and  relying  upon  both  the 
sbprt  statute  as.  applifd,  to  actions  for  re- 

rvery  of  land  sold  foi;,  taxes  (Rev,  St  1908, 
5733  J  Mills',  ^nn.  St  1.3904)  and  the  sev- 
en-year statute,  alleging  bis  actual,  poaseo- 
slon  under,  claim  and  colp^  of  title  ipade  in 
good  faith,  with  fasment  of  <ill  taxes  legally 
assessed,  for  the  full  period  xequired  .by,^l4 
statute  (Bev.  St  1908,  ,1,40^). 

Flalntift  deralgne4  ^U.e  fi;om  the  orlginai 
patentee  through  fwv.eijt;^  mesne  cpnVayances. 
No  serious  objection  vas  made  to  plalntifCf 
tltl%  except  .that  it  was  defeated  by  ^e  sev- 
eral tax  deeds  and  the  statutes  of  limitation 
as 'hereinbefore  Set  forth.  '  ' 
'  Ill.jDefendanjt's  s^vefal  tax  deeds  were  re- 
fused admission  as  evidence  of  title,  but  ad- 
mitted for  the  purpose  of  showing  color  pj! 
titles,  iath  wai^  void  on  its  face.  The  first 
deed,  .because  it  showed  the  sale  to  the  coun- 
"ty  of  se-reral  nbneontlguons  tracts  of  land, 
;en 'masse,  for  a  gross  suiii,  and  thtCt  'Uie  cerj' 
tlflcate' of"  ■purchase,  'iipo'tiwhlcli  the  deed 
was  ba^ed,  biid  been  issigilred  'by  the  (jorltaty 
clteAr  moi-e  than  threie  'years  after"  the'  tax 
sale  tind  Issuhn^  of  said  (^ertiflcat&  EMier^ 
son  V.  81MinnoD,'2ft  Colo.  S74,  47  Pac.'8Q2, 
88  Am;  Bt  Ke(ii.' 282;  Paige- t.  GlBett,  47 
Cola.  289,  107  Ptec.  290;  Hugltei  y.  Webster', 
122  PaC.  788-,  790;  <<!:ateahaB  y.  Sleber  Cat^ 
-tW'Oo.,  ^  XDoIo.  25Ti  82 'Pa<^  SBaj  Empire 
Ranch  A  Cattie  Ob.  >.'  Ooldren,  -U7  PML 
lOOS ;  McLan^Hn  Y,  RdcbeDbach/  122  Pai. 
47.'  TheseeDnd  da«d  waa  made  pursuant  to 
tb»  same,  tax -sale  las  -tlie  first,  upoii.  an  «»■ 
edgsmeM  ottheoertlfiaate.aiade  by  tbuoqunr 
.tr<  treasorw,  t>^  aiUihoiiity  of  'tbe  board  at 
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county  cnmulMlollen,  bet  wM  rtM  ou  Its 
face  because  of  tl)e  recital  tbereln  of  the 
sale  of  noncontiguoua  tracts  en  masses  as  In 
tbe  first 

[2]  Tbe  other  two  deeds  omitted  certain 
material  recltatlona  required  by  the  statute 
to  be  made  in  the  form  prescribed  for  treas- 
urer's deeds,  to  wit,  that  ti^e  proi>erty  ^d 
hot  been  redeemed  from  tax  sale  as  provided 
by  l»w.  The  deeds  Were  therefore  Inadmlssi- 
t/le  as  evidence  for  the  purpose  of  showing 
title.  • 

[31  Seven  years  and  four  months  had  elajis- 
ed  after  tbe  first  tax  deed  bad  been  recorded, 
%efore  suit  was  brougbt, '  and  all  taxes  as- 
sessed Bpon  said  lands  during  that  time  bad 
been  paid  by  tbe  defendant;  bnt  tbe  'deed, 
being  void  on  Its  face,  did  not  operate  to 
tet  the  dve-year  statute  of  limitations  In 
motion.  Oomer  v.CbafFee,  6  Colo.  314;  Page 
T.  GUlett,  supra;  Bay  re  v.  Sage,  47  Colo. 
669,  108  Pac.  160;  Hughes  v.  Webster,  supra. 
"[4]  The  tax  deed  relieS  npon  by  the  de- 
fendant gave  "him  color  of  title  from  tbe 
date  of  Its  record.  Horrls  ft  Tbombs  ▼.  St. 
iibais  National  Bank,  17  Colo.  231,  29  Pac. 
802;  Sayre  y.  Sage,  supra;  Hughes  t.  Web- 
ster, supra.  'Hut  it  Is  not  necessary  to  de- 
cide wbetbeir  the  bar  of  the  seven-year  stat- 
ute of  limitations  began  to  ran  from  the 
date  of  such  record,  or  whether' the  payment' 
of  taxes,  admitted  and  otherwise  establlsbeO, 
was  sufficient  to  ponsflt^rte  W  efCectlve  bar 
to  the  suit,  if  compliance  with  other  provi- 
sions (tf  tbe  said  .Statute  had  concurred  there- 
with; for  the  evidence  does  not  prove  such 
concurrence.  It  does  not  show  when  tbe 
defendant  went  into 'possession,  nor  that  he 
Was  In 'the  actual  and  continuous  possession 
of  said,  lands  during  the,  whole  period  of 
seven  years  mentioned. 

[i]  Actual  adverse  possession  cannot  be 
established  by  inference  or  Implication.  The 
admission  that  be  was  in  possession  at  and 
for  some  time  prior  to  tbe  time  when  suit 
was  commenced  was  npt. sufficient  The  na- 
ture of  tbe  defense  relied  upon  required 
strict  proof. 
'  [6]  There  was  a  complete  failure  of  such 
proof  to  establish  the  possession  as  allege^ 
This  failure  is  not  cured,  nor  avoided,  nor 
is. defendant  In. any  way  aided,  by  the  doc- 
trine of  constructive  possession,  for  his  void 
deed  did  not  give  Um  such,  possession.  . 

[7]  On  tbe  contrary,  tbe  grantee  of  tbe 
original  owner  bad  constructive,  possession 
by  Tirtwe  of  a  perfect  legal  title,  and  such 
possession  is  4^eeme4.  to  continue  until  _in- 
terrwted  by  an-  a<^a}  ^try  aa^  adveigie 
posses^n  taken >  by  .another  (Morris  & 
Xtaombs  v..  St  Louis  Naitlonal  Bank,  supra), 
or  until  tb^  payment  of' taxes ; on  v.aaant  and 
OBOGOupied  lands  tbt  the  x«qniaite  period 
of  yeasS)  e«neurnent  vvitb  ooI«'  xif  title  made 
in  fe»o4  faltb  t^aa  .psovlded  bt  aection  4090, 


Ser^  'Stalts.  190Q,  abidi  Iwr*  beooaw  sqnlTn^ 

lent  in  law  to  actual  ouster  or  dlsseistn. 
.  [13  {The  benefit  of  tbis  latter  statute  was 
claimed  by  appellant  in  argument,  but  can- 
not be  allowed,  for  the  reason  that  its  bar 
was  neither  raised  by  tbe  pleadings  nor  sus- 
tained by  the  facts  developed  at  the  trial. 

Express  mention  of  other  exceptions  taken 
and  assignments  of  error  made  by  appel- 
lant is-  unnecessary,  by  reason  qC  decisions 
of  the  Supreme  Court  upon  tbe  questions  in- 
volved '  rendered  since  tbe  briefs  In  this  case 
were  filed.  And  particular  reference  to  tbe 
argument  in  the  able  and  exhaustive  brief 
of  the  amicus  curls  is  not  made^  for  the 
reason  that  such  brief  is  based  upon,  and 
the  argument  confined'  almost  entirely  to, 
those  provislQus  of  tbe  statutes  of  limitation 
which  are  not  properly  raised  by  tbe  plead- 
ings nor  sustained  by  the  evidence  herein, 
and  therefore  not  appUeabteb 

Finding  no  substantial  error  in  tbe  rec- 
ord, the.  Judgment  of  tbe  trial  court  will  be 
a'fflrmed.  • , 

Oa  Cote.  App.  UO) 

ROBERTS  et  aL  r.  SCURVIN  DETCH  CO. 

(Court  of  Appeels  of  Colorado.     April  S, 

1912,    Beheacing  Denied  June 

10,1912.) 

EiaNXNT  DouAiR  (I  l33*)~DAibiaa»— VaLVB 

.  or  IirpBevnuMfTs.   ' 

' '  On  cOadeiaiuBtlon  of  land  for  an  irricatloa 
ditch  right  of  way,  tk«  owners  were  entitled  to 
■n  award  for  the  value  of  an  exiating  dlti^ 
useful  for  the  purposes  designed  by.  and  to 
be  Qied  by,  petitioner,  though  tbe  £tch  bad 
been  conatrncted  and  abandoned  before  the 
owners  acquired  title  to  tbe  land. 

[Ed..  Note.— Tor  other  cases,  see  Eminent 
I>offiain,  Cent  Dig.  ||  858-381^;  Dec.  Dig.  • 
133.*] 

Appeal  from,  District  Court,  lArimer  Coim- 
ty;  James  E.  Qarrlgues,  Judge. 
.  Conden^iatlon  proceeding  by  tbe  Scnrvln 
Ditch  Company  against  Oeorge  F.  Roberta 
and  another,  partnera  aa  Roberta  Brothers. 
From  tbe  Judgment,  defendants  appeal.  Re- 
versed, with  directions. 

J.  F.  Fanar,  ol  Ft  Collins,  for  appellantaL 
Paul  W.  Lee,  of  Ft  ColUna,  for  appellee. 

SCOTT;  P.  J.  Ttals  Is  an  appeal  from  tbe 
Judgment  of  the  district  court  in  a  condem- 
mi^on  proceeding  Involving  the  right  of  way 
for  an  irrigation  dltcb.  The  Judgment,  apr 
pealed  from.,  after  reciting  tbe  amount  at 
damages  to  be  allowed  the  appellants,  by  the 
aommtastoners  tberetofore  appointed,  to  wit, 
$17S,  as'  bttvHig  -been  regularly  and  properly 
ascertained  and  det«mlned  and  baring  been 
theretofore  paid. into  court  for  tbe  use  of 
appellants,  .rendisred  Judgment  as  followa: 
''i>l6w  therefore,  it  la  ordered  that  Oe  saM 
]>etitioner  shall  be  and  become  aelsed  in  fbe 
of, the  following  described  land,  and  that  Ik 
may  take  possession  of  and  hold  and  uae 
tbe  same  fear  tbe  purpose  spedfled  in  said 
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petition,  and  that  It  shall  tiiereupoh  be  dis- 
charged from  all  Claims  for  any  datnages  by 
reason  of  any  matter  speclflted  In  such  pe- 
tition and  certificate  of  commissioners,  that 
Is  to  say:  A  strip  of  land  extending  throdgh 
the'N.  W.  %  6f  section  26  and  through' see* 
tlons  23  and  13,  all  In  towftship  10  N.,  range 
70  west  of  the  6th  P.  M.  In  Larimer  county, 
Colorado,  the  same  being  100  feet  In  width. 
Fifty  feet  on  either  slds  of  the  center  line 
of  a  certain  ditch  now  constructed  ttiereon, 
which  Hne  Is  described  as  follows:  Cotn- 
niencfng  at  a  point  on  the  canal  of  the  'North 
Pondre  Irrigation  Company  whence  the 
sonthea^  corner  of  section  22,  townshitk  10 
N.  range  70  W.  of  the  Oth  P.  M.,  bears  Ni 
61°,  21'  east,  1,190  feet ;  thence  to  a'  general 
northeasterly  direction  to  a  point  1,812  feet 
east  of  the  quarter  comer  on  the  west  side 
at  section  13,  township  10  N.,  rang6  70  W. 
of  the  6th  P.  M.,  at  which  point  the  said 
constructed  ditch  terminates. '  And  also  con-i 
tlnulng  from  the  said  last-mentioned  point, 
a  strip  of  land  100  feet  In  width,  being  BO 
feet  on  either  side  of  a  line  described  aS 
follows:  From  the  end  of  said  ditch  above 
described,  thence  N.  9°  east,  545  feet;  thence 
N.  32°  eadt,  300  feet,  to  a  natural  ravine  or 
gulch  following  the  center  Hue  or  thread  of 
said  ravine  In  a  northeasterly  course,  3,884 
feet,  to  a  point  on  the  east  line  of  section  18, 
township  10  N.,  range  70  W.,  378  feet  south 
of  the  northeast  comer  of  said '  section  13. 
The  said  land  so  to  be  taken  being  38.36' 
acres."  It  further  appears  that  the  condem- 
nation proceeding  was  instituted  In  compli- 
ance with  the  direction  of  the  court  in  a 
judgment  before  tendered  In  ah  Injunction 
proceeding,  wherein  the  appellants  sought  to 
oijoln  the  appellee  from  entering  upon  end 
using  said  lands  and  a  certato  ditch  or  ex- 
cavation, the  land  In  question,  alleged  to  b« 
the  property  of  the  plaintiff. 

The  findings  and  Judgment  of  the  court  in 
tbett  iHWceeding  were  as  follows:  "And  the 
court  having  heard  the  evidmcte  adduced  by 
th«  plaintiffs  and  the  defendant  as  well, 
touching  the  allegations  contained  in  -  the 
contplaint  and  answer,  and  being  bow  fully 
advised  In  the  premises,  doth  find:  That  th^ 
equities  herein  are  with  the  plaintiffs.  That 
tbe  allegations  In  the  complaint  contained 
aee  true.  That  the  work  of  the  construe" 
tion  of  the  ScorviD  Ditch  was  begun  about 
tbe -feaif  1886,  and  that  the  same  was- never 
completed,  but  that  the  same  wa4  abandoned 
by  the  «rtgliuil  projectors  at  the.  said  ditch 
BBMe  than  £0  yeara>  prior  to  tbe^commenoeT 
ment  of  this.actlon.  That;  n»>eatement  was 
obtained- by u the  original  b«Uders  of  said 
ditch  iteough,  overt  and  across  the  land  now 
owned  by  the  plaintiffa  That  neither  the 
North  Foudreliend.  ^Ganal  &  Reservoir  Oozn- 
puiy,  nor  Its  successors  la  interest,  have 
done  any  work  on  the  said  ditobi  flom  the 
date  of.  the  cessation  of  worli  thereon  la  the 
yeajr.  1887  until  tb9  defendant  entered  tt^rof 
on  in  May,  1908,  to  repair  and  complete  the 


daid  ditch.  That'  tke  defen(bint  hesrelja  ob- 
tained no  right  to  possession  of  the  said 
ditch,  or  right  of  way  by  virtue  of  its  deed, ' ' 
dated  April  8,  1908,  from  the  North  Poudro 
Irrigation  Company,  successor  to  the  Noiidi 
Pondre  Land,  Canal  ft  Reservoir  Company, 
the  original  builder  ofsald  Scurvln  Ditch; 
and  the  said  defendant,  the  Scurvln  Ditch 
Company,  should  be  enjoined  during  the  pen- 
dency of  this  action,  and-  until  the  final 
hearing  herein,  from  further  occupancy  or 
possession  of  the  said  ditch' and  right  of 
way,  as  the  same  traverses  the  lands  of  thgi' 
plaintiffs  as  herein 'above  mentioned.  And 
therefore,  It  is  .ordered,  adjudged,  and  de- 
creed that  the  defendant  herein  the  Scurvln- 
Ditch  Company  forthwith  refrain  Drom .  for- 
ther  occupying  the  line  of  ditch  commonly 
known  as  the  Scurvln  Ditch,  as  the  same 
traverees  sections  13,  28,  and  the  (N.  W.  %) 
of  section  26,  township  10  N.,  range  70  W., 
unless  forthwith  the  said  defendant  shall 
elect  to  file  Its  petitioiv  In  condemnation  to 
condemn  a  right  of  way  for  said  ditch,  as. 
the  same  traverses  the  aforesaid  lands;  and. 
tbc<renpon  the  Scurvto  Ditch  Company  fllesL 
in  this  court  Its  petition  in'  eminent  domain,, 
being  No.  2,313  of  the  files  of  this  court  to- 
acquire  the  said  right  of  way,. to  have  ad^ 
Judged  the  compensation  therefor  and  the- 
damages  to  be  assessed  in  the  manner  pro- 
vided by  law,  and' in  saldi '  proceeding  ttai& 
day  Obtaiiur.its  order  for  temporary  posses- 
sion of  the  said  right  of  way  upon  making 
the  deposit  In  the  reglstryof  this  courts  as 
by  the  order 'in  said  cas^  prodded;  and 
thereupbn  it  appearing  to  the  court  that  the 
matters  in  lit^tlon  -  between  the  parties, 
hereto  In  the  pendibg  cause  have  been  fully 
adjudicated  and  determined,  and  nothing  fur- 
ther remains  to  be  done  in  this  action,  there- 
fore It  Is  ordered  that  the  said  action  be 
dismissed  at  the;C08t  of  the  defendant." 

There  was  no  appeal  from  this  Judgment 
The  condemnation  proceeding  was  then  in- 
stituted, and  commissioners  duly  appointed, 
who  made  report  with  ttie  following  findings: 
"That  tbe  value  of  the  land  of  the  respond- 
ents actually  taken  Is  $116.  That  the  dam- 
age to  the  residue  of  -the  land  of  tb*  re- 
spondent is  $160.  That  .the  amount  In  value 
of  the  benefits  to  respondeat  is  |100.  In 
making: the-  above  award  we  ttave  not  con- 
sidered the  value  of  the  iflitch  excavation 
henrtofore  constructed  upon  said  land." 

Thereupod  the  appejlanta  Wed,  their  veri- 
fied motion  to  aeta^lde  and  vacate  the  r^ 
port  and  findings  of  the  commissioners,  and. 
In  addition  to  the  facts  heretofore  set  forth, 
alleged:  'Thatt  the  respondents  herein  are 
tbe  owners  and  tai,iQocapaacy  of  section  23, 
the  N.  W.  %  of  section  26,  and  seqtion  13 
in  township  10  N.- of .  range  70. W.,  Larimer 
county,  Colo.  That.i^  the  years,  1885,  1886, 
and  1887  there  was  partially  conatri^cted 
across  the  lands  above  mentioned,  by  «ne 
S«»rwja,  a  ditclv^excayatlofl!  Bal4..^c\jirvin 
being  a  contractor,  as  respondents  are  In- 
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fosmed'  eaA  beHeyet'oiC  o;m  F.  Ia  Carter. ^Qt- 
ton.  TSOit  the  work  of  said  ditcbi  wl^s  aban- 
doned, by  ;the  said  iCarfeeoOotton;  and  tbe  .^aid 
ScuDrln!  more.' tbiiB  20,, years  ago,: land  tbat 
salftoKork'  renaalaed  ii).£aid:ab4odonf!d  8tat;e 
and  condition, .  unused  }>y  any  pecsone  what- 
soever,.  until  after  respondents  b0r8ln.>a(y 
quired  tide  to  said,  land,  and  vntil  tbe  win, 
ter  o^  1900, And, ISOTj  when  said  respondents 
wtorbed '  npon  said  dltcb  and  entianoed  Its 
value  with  the  «xpectaney  and  Intention  of 
uiing  said  ditch  for. the  carriage. .of. vrat«r." 
IThU  "in  due  ooDrse  tbe  said  coEamiasiwi,  pro-., 
ctedfed  to  take  and  bear  testimony  as  to  the. 
value  of  th»  landiand  tbe  cx>mpensatlQn.»bicb 
wais  (proper  to  be  aHoNtnad  the  said  Boberte 
Broa.,  and.  atf  said  hearing  tbe  said  respond- 
ents'offered.  evideiMie  tending  to  sbow  :tbat 
the  said  dttch  excavation  ber«i]ibefpre  .  re- 
ferred'to,  tbd  siinie. being  tiie'  propertgr,  of 
the  said  Roberts  BrcB.,  bad  orlgtoally  cost  to. 
construct  a  large  amount  of  .money,  to- wit. 
abbut  ^10,iOOO.  O^at  tbeMme  had  a  reaaon- 
aWe  niarket  value 'of  a  4a'rge  Suni  of  money, 
about  $3,000.  Tbat  the  said  Roberts  Bros, 
had'tlone  work-  beretofoiie'towaEd  compieting 
and -repairing 'said  eseaiVatlon  expeetlug.and 
intending  tb  ute  It  fog  iirrigatloa  purposea* 
and  that'said.exeaviAtion  would  be  a  saving 
to  the  sald'Sourvln  ZMteh  Company  4f  i  flpf 
proximately  (10,000.  Testimony '  was  further 
iaWodnced,  and  it >\ras, admitted  b(y  tHe  offi- 
cers of' tbe  Senzvin  mtab  eonqkanyittaat  tbe 
work  of  building  and  (»n8trudkiag<rthe<  dU;ch 
across  said  lands,  wpilid  notbavelbeeouaderfi 
thiten  ;6y  them  tad  fttey  nbt  >  eli3)ectea  to 
udH2»<faBld  excavation  atad  receUfethe  brenl-i 
eat  of  saldiexcavatidn  aiid"saiv6  tbe  cost' of 
conBtrKctlon-  thereoif,  and  that  tbb  iScurvdn 
Di«ah  Compady  hsfd  undertaJcan  Its.  irrigation 
project  under  tfab  belle*  Jthat  they  were  the 
(Miners ,  of  said  'eiDcavatlo&"  And '  further 
that  ''resfiondefats  would  further  .show  that 
at"8aid' bearing  Paol  W.  £,ee,  Esq:,  attorney 
oC  record  and  appearing  at  said'  hearing  fdD 
the  Scurvin  Ditch  Oompahy  and  £>:  C  Mooce, 
the  pfesldont  of  said  Bcnrviu . Ditch  Oompany, 
over'tbe  objecftloD  of  coAhaei  for  the  testKmd- 
ents  herein,  stated  to  the  metaibera  of  this 
commission  ^tbst  tlils  honorable  ooart'had, 
tipOB'^a'hecfring  upon  ttie' application: -tor  the 
in3un<iti6n  hi  the  case  dt  the  Roberts^  Btos. 
agatuitthe  Sourvtn  Dltcb  Oompany,,  as  her»< 
inbetore  tetstttiA  to,  ruled  that  the  said 
Roberts  Bros.  were:not  entitled'  to  anytwuh 
pensatlbn''bjr  reason  of  the  fact  that- there 
existed  an  exCaivatitm '  aeroas  stild  ibnds.  as 
above  ihehtioned,  and  respondents  wduld  fuii'-^ 
tber  bboW  that,  in  eompntiHg  the  amount  «t 
Oainage'to  be  allowe<)"the''saM  respondents 
and  "tlie  compensatlbb''  fX)  '<be'  awarded  them 
h>r-a:  rtebt  of  way  acroi^ssaid  lands; 'the  said 
bomihlsiion  did  not  fconsldei'  the  value-  Of 
the  ditch  excavation  'hereinbefore  referred 
io.ks  appears  'frwrn  their  repoA  on 'file  herie- 

'  l%ie  record  does  not  iibo«  that  tbercj  wa6 


any  d^it^;  .or,  reglf  ,(i;ied  to  tli^  veiifl^  m9-, 
tion,  or  tiiat  any  testimony,  was  talcen  con- 
cerning the  ,san>(f^  Sa  th^t  Jjt  ^i^ars  bere 
simply  HBpn  (rifjiepflon-ifp  ^ctlon  !of  the  court 
in.  denying  the  motion,  j:o  set  aside  the  find- 
ings ^nd  awacdiOf.  tbp  eonjiini^ion,  and  tbe 
r^kditlon-'of  the  }v)dgmei;tt  tbereoi^ 

.'Jt  :will' b*  seein  that,  iropi  the  judgment- 
la  tbe  Injunction  , -case  which  became  final, 
the 'appellants  wei;e  tjbe  owners  in  fee  of  the 
premtees,  and  that  the  appellees  at  that  time 
h^d  no  right  therein,  nor  any  easement  there- 
over or  thereon...  It  also  appears  from  the 
verified  motion  to,  set  ^sJde  the  appraisement 
and  awai;<l  tbat,  at  the  time  of  all  the  court 
pi^eceedings  above,  there  was  upon  the  prem- 
ises so  to  b0  cond^inned  a. ditch  excavatloa. 
which  originally  c()st  to  construct  about  |llO,- 
OOOj  and  wblpb  was  of  tlie  reasonable  mar- 
ket value  0^  (3,000,  and  which  might  be,  and 
was  Intended  to.be,  used  by.  the  appellants 
for  an  irrigation  dltcb  to  be  constructed  by 
themselves.  That  this  excavation  was  not 
taken  into  lOonsiderationi  VT'i^P  compiisslon- 
ers  appears  clear  from  the  report  which  ex- 
pressly r^cUes;  .  "In  n^akjng-tbe  above  award 
we  have  not: considered  the  value. of  the  dltcb 
excavation  heretofore  .constructed  upon  said 
Isnd."  ,.    , 

'  It  seems,,  -frpm  tbe  statements  of  counsel 
on- I)oth, sides,  that  the, ,land»,.ln  question 
•Vere  o'fen^d  l|y  the  Union  Pacific  Railroad 
Qompajay.  and  that,  one  F..  L.  Carter  Cotton 
qecta«d  a  contract  of  purcbase,,and  while  so 
holdiog   organized    an;  irr4gation   company, 
which. propeiededfi to  piftke  tbe  excavation  In 
question;  .ttiat' tbe,  l^od  ,ip^a  ajCterward  for- 
^Ited  to  the,  railroad  company; ,  and  that 
the  ditch  ;w:as -abandoned   about -20  years 
before,  tbe  inji^u^tion  suit,. and  at^  which  time 
appellants  .Trepe  the.  owners  of  tbe  propertsr, 
i«,  fee.    Just  when,  or.  from  <>vhom,  or.  bow-t 
appellants  acquired  title,  4oes  not  appear.i 
The  situation;  ,is<  then,  tbat  appellants  were 
the  owners  -  of  ^a;  certain  tract  of  land  upon- 
whlch  there  wa»'ia  dltcb  excavatitm  useful, 
for  the  ;  purposes  designed  by  apfpaU«»  aad 
to  be.  used  ts  them,  and  to  wbi^  they-  weret 
awarded,  by.. the  decree  and  easement  but  a 
ditch  which  bad  been  oonstrupted  at  a  large 
oost;  prk^  toi  tbe  decurtng  of  title  .by  appel- 
lants   Then,  under  these  circumstances,  were 
tbe  'appellants  entitled-  to  have,  the  valoe  of 
this  excavation  considered --hy  -the.  'COmnate- 
sioners  :ln  their  -  finding  lad  award;  from 
ivbtcb  this  te.  an  an>cal'1  .  > . : , 
^  Tbe  '■  ctscnmstanoes.  'are-  'ao '  varied  as-  to 
Brake  it  difficult  to-'la-ytdownai^  -fixed  rale 
•pplittable  in  laiU'  casei  as  tit  the  method  oC 
determining  the '  value  'by  ttppraifeeinent  of 
pro^eorty  'to-be   eondentned  -  tot'  puMtc  •  use. 
-  The  getieral  Tule  in  this  reg»rd,  as  stated 
by  Mr.  Justice  Field  in  the  case  of  Boom  Ob. 
V.  PatterfloB,  9»  V.  S;  408,  25  L.  Ed..  5808, 
seems  to  be  generally  aceeptiid,  as  follows: 
•The  iafqnlry'ln  such  cases  mtist  be:    What 
iB'tite  pr<>pi«ty  worth  in  the  market,  viewed 
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Dot;  merely  jfritfk  ^eferf^ce  to  the  BMS..t)»- 
whicb,  it  is  at  tb^  titn«  ^^pJied,  but  wttb 
reference  to  tbe  uses  to  wblcb  U  le  plainly 
%da|ited;  tbat  Is  to  say,  wbat.  is  It  worth 
from  its  aTEllablUty,  for  Taloable  uaeal 
Pn>perty  is  not  to  be  deemed  wortbleqs  \>e- 
canae  tbe  owner  allows  U  to  go  to  waste,  or 
to  be  regarded  as  valueless  bei^uae  be  is 
unable  to  QUt  It  to  any  use.  Others  may  be 
able  to  use  it,  and  make  It  subserre  tbe  ne- 
cessities or  conveniences  of  life.  Its  capa- 
bility of  being  made  thus  available  gives  It 
a  market  va^ue  which  can  be  readily  estimat- 
ed." This  WHS  a  case  where  tbe  landowner 
bad  three  Islands  In  tbe  MIsslaslppi  river, 
spedaUy  fitted  abd  located- 1«  torm  a'  boom 
for  boldlng  logs.  .  Tb6  proceeding  for  con- 
demnation arose  In  tbe  state  courts,  ai)d, 
after  tbe  commission-  appointed  had  made 
^  award,  wias  traasferred  to  tlte  United 
States  court.  The  award  by  the  commis- 
^oner^-waff  ^AjO,  from  yhlch  appeal  was; 
takoi^  ,:TbB  jun;  in.  the  federal  court  al- 
lowed 1300  for  tbe  land  used  and  $9,068;8a 
for  its  valge  for  boom  purposes.  The  court 
refused  a  nev^  trial  upon  condition  that  the 
Judgment  be  reduced  to' $6,500," And  thls^ 
Judgment  vm  afllriued  in  the  case  cited. 
The  court  sald^  "Tbie  position  of  tbe  three 
irdaads  In  the  Mlssfssippi  Attliig  than  to 
totm,  In  toiutebtloA  %lth  tbe  west  ^ank  of 
tbe  riyeT)  ^  bopm  of  Immense  dimensions, 
capfible  :oi  Mdlng  In  safety  Qvefi  2Q,q00^P0Q 
Hi  (e^t  o^ ^99B,.ad^d  largely,  to  tbe.  valu^  of 
tbe  lands.  The' Boom  Oompaajr  rwouid  gceat- 
1^  )>rrfdt  tbiub  tO'  mor«  Valuabliei  agricultur- 
al lands,  or  to'' lands  situated  elsewhei'e  pn 
tbe  river;  as.  by.  utillaiag  them  in  the:  man- 
ner prvpomd;  they; would  eav«  heavy  expen- 
dltnres  of  monejy  ;ln  constructing  a  boom  of 
equal  capacity.  Tbeiz  ifbdapta^jtUty  for  boom 
purposes  was  a  circumstance,  tbe'eforev 
'whldi  tbe  owner  bad-a  right' to. lasMtiiM^n 
as  an  element  in  Mtlmatlbg  the  value  of  bis 
]and&"  Bbou  C4.  <vr  Patterson,  08-  U.  S.  40», 
25  L.  Kd.  20tf.  '   ,;■  ■  -:,: 

Coiaaa.  County  Y.  diidaoo.  ^  CaL  OSS.i^il 
Pae.  TOl,  was  aoaae/wliere'tbe  laad  eon- 
demned  was  to  i>e  nakA  as'  a  public  road, 
and  t^e  court  uses  an  Ulustratioa  v^bicb  -In 
principle  seems  to  apply .  beret  as  follows^ 
''It  a  man  bad  instructed  "K  'bridge  aooaej 
a  stream  on  bis  own  landj  and  for.bla  pr^i 
va'te  use,  and  if  tbe  cotmty  should  lay  oat  a 
btclnray  to  oross  on  that  bridge.  It  would 
scarcely  be  contesiled  tbait  tbe  bounty  o6uld 
condemn  tbe  bridge  Mr  tbe  ptd^Ile  use,  wlth> 
out  paying  its  reasonkble  vWuie;  'We  do  uot 
see  that  there  Is  any  distinction  in  principle 
between  tbe  bridge  in  tbe  case  supposed  and 
tbe  defendant's  graded  roaid  in  tHls  case. 
Tbe  grade  is  there.  It  "midst  have  cosf  some-, 
thing,  and  Is  no  doubt  of  some  -^alue.  The 
oonnty  proposes  to, take  it  and  use  It  as  )t 
part  of  tbe  highway.  If  Its  existence  will 
make  the  constmctton  of  tbe  higbway  any 
less  expensive,  the  county  will  get  the  bene- 


flti  wad  oo^t'to.pay  tbe  Tal^e.  The.<»oti 
tliat  defendant  will  have  a  public  way  inj 
place  of>h4«  pFivatje  i^ad  la  oei  aasTfcc  .to 

this  proposition."  ,., 

In  tbe  case  of  SUillway.Oo.  t.  Murphtne,  4 
W^sb.  448,  30  PAC..72a  It  was  urged  tbat; 
Uie  trial  court. erred  in  peormittUg  testimpny> 
to:sb«w  tbe  value  of;  tbe  laad  for  the.<BQ!WT 
ing  of  bop^.  In  that  bops  had  never  been.growRt 
on  tbe  land,  although  It  was  shown. thattbe 
land  was  .fidapted  to  such  fitovi^  Tbe  ooort. 
held  this  not  to  ^  error,  and  wld; .  "The. 
maritet  yalne  of  property  la  4ta^  value  for 
asjr  «sa  to:  whifh>  It  may  be  «4M>ted.  And  in 
eatings  ting,  its  .value  fdl^tbq  uses. -of  wblcb: 
the  property  is  susceptible)  should  :be  coa-, 
atdered,  and.npt  merejljr  thp  oonditlpn  In 
which  it  may.  be  at  tboi  Ome  and  tJap  use. 
to  wblcb  it  may' have  been,pqt,i)y  thia-own-; 
er."    Iiewia  on  Em.  Dom4in>  478.    >  ,. 

In  a  proceeding;,  to  Qondenp;  land  for  tbOi 
purpom  of.  a  reaervoir,  It;  wfia  held.  <in  9wi( 
piego  li^and  Co..v.  ^baU,  i8.Cel..63,,Sii)  Ps«.. 
372,  3,  I^  B..  A. ,  88,  ti^at;  evidence,  oif ;  the , va|r. 
if^  of  the  l^nd  as  S'  reservoir  slt^  iWfa  ,ad-\ 
mlsslble,  although ,  it  ^iad  a^j^  b^ea  ,  u^ed 
for  such  purpose^  Thlsiifsasi^  gltcs  .iV<>fti>7> 
cases  ip  sui^port'oi  the  court's  coi)piu8loni« 
and  ;Whlch  tend  t<>  suataia  ihe'<!Oi)Jk^tien  i^ 
appellants  in  this  case.     .    . 

In  Baijway  Oo.  v.  .CaB»J  Co.,  2?  Bum- ^18, 
a  p|r9<;eedi]^g  tO|,  condema  a  tr^of  land  foir 
canal  purposes,  the,  court  said: ,  "The.,8tr^ 
of  l^d  was.  ^r^cticablj.  and ,  dealrable  for 
the  ro^te  of,*  railroad.  .The  respondent  wfMf 
holding  it  for  use  or'  for'  salp,  for  ^tuit  pur- 
pose. I  The  petitioner.  In  tt^  ^ijnsti^jfptlon  oip, 
Its.rallroacl,  rwante^  this  ,  property.  I^  be-, 
«Jame  slmiJly  a  questjcin  of  Its  value  for^tbei' 
UTO.,  and  ijUfyoee  for,  vyjbilcii  it  was  owned! 
and  held' by,  riespondenj^apd,  wanted  by  pe-| 
^iiioner,  ,  ftf  an  un^^ioT*!^.  water ,  Ijow^, 
would  be  4e8troyed  by  the  iooafioa  of  ^  ^pUp 
road.ought  ijbt  tlie  ownejr.  to  bpjcompensaK 
e^  therefoi;?  .No  doubt  qin  ^Jjls't.'  .X^e,dani-, 
t^gee.  jvpnld  be,  n<^  the  value,  o^  the  use  to! 
the  ovvuer  in  its'  unimproy^  cpndit^on.  b.\^t 
the  market  value  of  the  property  or  water 
power,  havinj;  reference  to  tlie  'use  whlcb^ 
could  reasonably  be  .made,  jif  it  .  The_  rule 
should  be  the  tjft'ma  in  the  .'present,  case.! 
He)fe,  was  a  narijoyr  sblp  'of  land,  formerly^ 
used  as  a  way  and'flirily  oil  value  f  or  ia  syay.! 
The  owner  fioldsit  for  ^uch  purpose  9vii(, 
expecting  the  time  will  presently"  come  when 
he  can  utilize  it  to  his  own  profit  or  sell  it' 
to  some  one  "else  for  such  purpose.  .  T/hy 
then  are  not  the  purposes  for  -which  If  la' 
h.eid  land  the  uses  ^6  -^hlch  It  Is  Adapted 
proper'  elements  in  Its  value?  We  think 
they  are;  and  that  th^  cobimi^sloners  4ld  hot 
eri  In  asB^s'sIng  coiiipeib^atlon  upon  the  basl^' 
of  Its  ■value  for  railroad  purposes."'  '''  ■  ' 
'  So  Ih't^is  case  the  appellants  were  holding' 
the  'land  with  the  constrricted  ditch;  suita- 
ble, and  constructed  for  Irrigatloii  purposes' 
and  Intended  to  be  used  for  such  ]^tpoae  by* 
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thesli.  '^e'«l>ote  eltiltttm  Is-  precisely  in 
point    •    ■      1  ,..••■.■  .       Ml     ••'..■ 

a^blB  floctrine  U'  dnstaln^d  itt  Cblontdo 
Midland  Ry.  Co.  y.  Brown,  16  Colct.  198,  25 
^C  OT,  wbereln  "the  appellee  was  perniltted 
to  Bhow  the  market  value  of-  the  water  pow- 
er, and  Its  afiaptablllty  to  the  operatloii  'of 
mtelhg  raachWery,  and  electric  motors  in 
and  about  the  city  of  Asp^B,  though-  not  so 
UBfed  at  the'tlme.  The  court  In  that  case  laid 
do wii' the- rulti  for  recovery  In  such  ca^e^  as 
follows:- '^CdmpeBsatlon  tdt  the  land  or 
property  'a<nMally  taken  eqial '  to  the  tnie 
and  actriftl  Ta*De  thereof  at  the  time'  of  the 
appraisement;  Damages  ■  t*  the '  resldtie  ■  of 
the  land  or  property  not  taken,  equal  to  the 
actual  dtnilnutlbn  *f  its  liiarket  Talue.'if 
any,  for  any  use^  to  ■which  the  same  mky 
reasonably  be  put;  and  In  determining  siic^ 
damages  the  rise  to  which  the  property  tak- 
en is  subjected,  ttnd  thii  loss  and  lilconTehlence 
thereby  oecMsloned  may  be  taken  into  cob-] 
sideration,  as  the'eonstructlon'and  operation 
ot  a  ralfroad.  Eminent  Domain  Act  (ap- 
pk-tfved  February  12,  187'7)  I  17;  City  o* 
IJenvefr.  Bayer, '7  Colo.  113  t2  Pac.  6]; 
IWnrtad  Cd.  V.  Allen,  13  Colo.  229  [22  Pac. 
«OB]T  L**l8,'Em.  Bom;  |S  418,  487;  KaUway 
^0.  *.  Vance,  115  Pa:  Sdl  [8  Ati.  764]; 
Johnson  v.  Railway  Co.,  Ill  ill.  413;  'Weyer 
Y.  feallroad'  Co.,  <8  Wis.  '180  '[31  ii.  W. 
710];"  See,  M«o,' Railway  Co.  ▼;  Orifflth; 
17  Colo.  5&9,.  si  Pac:  171.  ';         ' 

Thf!'  appelifee  cft^'  a  line  of  htitiiorltles 
fiolcllng' th^t,  \rhere  a  cortMriiUon  V6sted 
yrtih  Ihe'  poWet  of  eminent  domain  enters 
uPon  lariBs  and  places  impt-oven^ents  there- 
on, s'llch  fts'plpe'lUies,  railroad  tracks,  etc.,' 
these  do  not'  .be9ome  tt  part  of  the  realty 
and  may  be  removed,  or  that  In  cajfe,  iifter 
condemnation  by  sura  c^brporatlcm,'  the  land- 
o'wiier'  iff  not  entitle^  to  the'  Wnie  o'f  these 
as' a  part  of  his '  cottap^satlon.  T^ls'  Is  An- 
other an,d  different  mle  and  '<!ahnot  apply 
in  ttrls'  case.  Tn  tta6  first  place, /thfe  ditcb  Is 
dimply  an  improvement  In  the  matter  of 
cha-nge'ln  the  form  and  location  of  the  soil 
Itiaelf;  and,  secondly,  it  was  Judicially  de- 
termined, before  the  condemnation  proceed- 
ing was  instituted:  "(a)  That  no  easement 
was  obtained  by  the  original  builders  of  the 
ditch  over  and  across  th^  lands  now  owned 
by  the  Roberts  Bros,  (b)  That  neither  the 
original  projector  nor  Its  successor  in  inter- 
est did  any  work  on  said  ditch  from  the  date 
of  cessation  of  work  In  1887  until  the  Scur- 
vin  Ditch  Company  entered  thereon  In  May, 
1906.  (c)  That  the  Sourvin  Ditch  Company 
«btalned  no  right  to  possession  of  said  ditch 
«r  ^  the  right  of  way  by  virtue  of  its  deed, 
dated  AprU  8,  1908,  from  the  North  Poudre, 
Irrigation  Company,  the  successors  of  the 
^original  projector."  The  appellee  therefore 
stood  in  the  same  relation  to  the  land  ias 
-would  any  other  corporation  vested  with 
ibff  right , of  eminent  domain  In  ^  proceeding 


to' obtain  tlie  Hght  6t'vkf  for  &  pntillc  p^i"- 
pose,  and  nni&t-  bfe  held  to  pay  the  market 
value  of  t!he  lands  taken  fot  the  purpose  for 
which  l£  wis 'salted,  whether  nsed  for  such 
purpose  at  the  tlme'or  not. " 

Judgment  reversed,  with  Instruction  ■  to 
sustain  the  motion  to  set  aside  the  cdnimls- 
sloners' '  report,  and  pfoeeed  In  accordande' 
with  the  Views  herein  ejtpressedi  All  the 
Judges  cioncnrrlng.-  '  '  ' 


MODERN  BBOTHEBHOQD  OP  AMERICA 

.       v.  LOGK.pt  aL,  .,   i, 

,  (Court  of  Appje^la  of  Colorado,    June  10, 

i.  iNSUBANCp",  (I    687*)— yBA.TEB^AI,    iNsua- 
ANCB-^TATDTES— APPLICABlLlTT. 

A  fraternal  beneficiary  association  issuinr 
certificates'  -payable  on '  the  -  death/  of  its  mem-, 
bera  ia  «  life  insurance  company,  and  its  cer- 
tificates are  life  policies,  subject  to  statutory 
reguIatioAs,  including  Acta  1903;  p.  257,  pro- 
vldinr  that  the  ttiicide  of  a  tfdilcy  holder  shall 
not  be  a  dbfensB.  i 

.  [Ed.  Note.-r-For,  otfcep  cases,  see  IneurAnqe, 
Cent.  Dig.  11824;   Dec  Dig.  I  6^7.*] 

2.,  iNSnBANOK     (I    44^*)  — PBATKBWAli.lHSDB- 

ANCB— Statutes— AppucABiLiTY. 
'  '  Acts  1903,  p.  257,  providhiif  ttfat  after  its 
paiisage  the  suicide  of  a-  ^olicjr  bolder  of  any 
iusuraace  company  shall  ntxr  be  a  defease,  ia 
apt  void  as  in  contraventipn  of  th«  ptate  .of, 
federal  Constitutions. 

[Ed.  Note.— For  other  cases,  see  IbSuraneet 
Cent.  Dig.  H  1152-1158;  Dec.  Dig.  |  448.«] 

3;'li«scaAMriE  1(1  788*51 -^PkATEBKAi,  Iwaws- 
AKCE— ComuiaiB^VATCTis. 
,  A  benefit'  cectifipate  issued  by  a  fraternal 
benefit  aasoeiatjon  while  Acts .  1903,  p.  257, 
providing  that  the  suicide  of  i'  policy  holder 
should  not  be  a-  defense  to-  the  policy,  was  in 
f«ice<-niakes  the  statute-a  part  of  the  contract 
4a  «..^b8titute  for.  any.  provision  in  the  cex- 
ti'ficate  to  the  contrary,  and  a  certificate  with 
th^  statute  read  into  it  is  not  contrary  tb  pub- 
lic policy. ' 

'.[Ed.  Note.-<-FoiJ  Other. cases-,  see  Inanrance* 
g«pt„pig.-  I  1956  ^  Dec  Dig.  |  788.»J 

4b.   iKSUBANClg    (j    788*),-rF.BATBBt(AI'    Imsur- 

ANCE— Statutes— CoNSTBucTioN. 

Laws.  1907.  p.  431,  regulating  insurance,' 
aM  -  providing- tnat  its  provisions  slifall  not  b« 
applicaUc:  to  .fratevlwl  «tiid>  benevolent  orders, 
is  not  a  repogoition  of  the.  law  as  interpreted 
by  the  courts  when  construing  Acts  1903,  p. 
257,  declaring  that  the  suicide  of  a  policy  hold- 
ei  shail  not  be  a  defense,  as  applicable  to  all 
kinds  of  in^vranoe,.  fraternal  as  well  as  old 
line,  and  does  not  require  the  courts  to  exempt 
ft-atetnal  orders  from  the  provisions  of  the  act 
Of  1903. 

[Bd/  Note.— For  other  cases,  see  Insnrauee, 
Cent,  Dig.  1 1956;  D«c  Dig.  f  788.*] 

5.  Stathixb:  (I  273*)— KjbpbaL'-Opebatiok. 

The  repeal  of  a  statnte  which  hag  become 
a  constituent  part  of  a  contract  of  insurance 
will  not  be  construed  as  retroactive  in  its  ofper- 
ation,  unless  its  terms  clearly  show  «  legisla- 
tive inteat  that  it  sbonld  so  operate. 

[Ed.  Note.— For   other   cases,   see   Statutes. 
Cent  Dig.  f  365;   Dec.  Dig.  {  273.*] 

6,  Insurance  (i  788*)— CoNSTiximoNAi.  Law 
(J  106*)  —  Obligation  or  Contracts  —  IM- 
i»AiBic«KT— Statu-tes.    • 

.A  statute  repealing:  Acts  JL903,  p.  257,  de- 
claring, that    the    suicide   of  a   pohcy    holder 
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should  not  b«  a  'definsfe  to  an  acdbn  on  the 
policy.  It  <ion8trt*d  t«f  dentrty  th*  p*ot«tive 
proTtsiona  of  a  o«Btific«A«ri  iaauw)  .tr^ila  the 
act  of  1903  ia  in, force,  i«  i^^valid^aa  impairing 
the  obligation  o^  contracts'. 

[Ed.  Note.— For  other  case*,  see^  Insurance, 
Cent.  Die.  |  1956;  Dec.  Dig.  I  78Sj»  Conat*' 
tottonal  Lav,  Cent.  Dig.  H  489.  488}  Dec 
Dig.  1 166.*J 

7,    lN8UaANCi;(i;78S*)— CoHIItAOTSTr&rAXUTBa. 

irhe  prohibitioq  in  AcU  1903,  p.  257,  de- 
daring  that  the  snKMe'  of  a'  p<iDc7  bolder 
sheald'iiot  be  a''crefdime,~dibnot  be  waived  or 
abrogated  by  ■  asgreekpeKt:  of  'the  nantiea  made 
prior  to  or  contemporaiteo^f  ,?^t]^  «  contract 
of  insurance.  .  „.. 

[Gd.'  Note.'— For  other  iciise's,  •e'e'Insarance, 
Out.'  Dig.- 1  IDBd;'  De«.  Dig.  i  78a*l 

'  i^pial'itlom  District  CoWt,  St  ^aso  Coun- 
ty; J. 'iwr.  shtofef,  JnigR-  ;■   "" 

-Action  by  EdgHr  X  Ix>clt  khA  anotbte^  ml- 
nof^  hf  H^orena  Splcer,  their  legal  guardian, 
agiiln^t'the  Mo£(ehi' Brotbefhobd  of  America. 
From"a''ltieigment  tdi  itUilntlffs,  defendant 
appals:"  Affirmed.  .' 

'i.  I^ISL  Marklef,  i>f  ifason.  Ql^t  ^owft,«nd 
W-- 1[(L  Swift  a»d  J.  E,  Mclntyre,,  boOi  of 
Colorado  Springs,  for  appellant-  Orr  &  Con- 
nli^ham  and  H.  M.  Maaon,  aU  of  Colorado 
Sprljjgs,  tor  ap^lleea.  ; 

KINO,  7.  Plaintiffs  biroiighi  tiiclr;.8iilt  to 
ree6T«f''trtoin  the  Modern  BrotherttoOd  of 
AnMrics,  a  corpdratioB  organised  4nd  exist- 
ing teid«r>na  by  Vliltna  M  Ithte  jiWs  of  the 
stAte  of -I'OWA,''  e<tgft^  hi  thip  btwlness  of 
iDBurlng  thelfV^  Of  its  mtoibers  througii  its 
aabordlnate  liajSes,  tlpbn  «k  cOnttact  ofliiSrur- 
anee'  deiiotlllnated  a'  "membership  certifi- 
cate," dated  January  21,  1904,  issued  by  tbie 
deferadAnt  corporation'  to  #Uliatn  B.  Lock, 
piyat>lie  «iMtt  lite  deatK'ta'h'lii' son  and' daugh- 
ter, the  xAbintlfh-htereln.  ^h»e  Injured  com- 
mitted '  suicide  ott  W  aiyout'Decembel-  19, 
1807;  ^Th^cettiflcate  contained  an  express 
prarfslon  that  «  the  holder  thereof'should 
die  by  bis  4#ii  hand,  whether  sane  or  insane, 
th«  certiitcate  should  be  null  and  void;  and 
the  tnrrltten  application  for  said  membership 
certiflcatiet  which;  by  the  terins  of  both  the 
appllcBtion  and  the  certlflcata,  was  made  a 
part  of  the  contract  of  Insurance,  contained 
an  agreement  that,  in  case  of  death  of  the 
member  by  suidde,  the  certificate  should 
thereby  become  void.  Defendant  relied  upon 
such  forfeiture  as  its  defense. 

The  case  was  submitted  for  determination 
upon  a  stlpalatlon  in  writing  which,  among 
other  things,  contained  the  following:  "That 
except  for  the  fact  that  said  William  B. 
Lock  committed  suicide,  the  plaintiffs  in  thto 
action  would  be  entitled  to^  recover  the  sum 
of  12,000  at  and  of  the  date  of  the  commence- 
ment of  this  suit;  that  proof  of  loss  was 
duly' made  by- the  beneficiaries  herein  named, 
and  the  paym^t  of  any  sum  herein  was  re- 
fused by  the  defendant  association  upon  the 
sole  ground  that  because  William  B.  Lock 
had  <!0mmltt6d   suidde  the   certificate  was 


forfeited,  and  th6rte  was  ib  Tla^illty  on  tha ' 
part  of  the  defendant  association  to  pay  the' 
beneficiaries  therein  nam6d  any-  stun  What* ' 
ever.    •    •    •It     te     tlJerefbre     mutually' 
agreed  between  the  parties  that  this  causa 
shall  be  submitted  upon  the  pleadings  and 
this   stipulation  of  facts,   and  that  if  tiM ; 
court  shall  decide  that  the  law  of  Colorado, 
providing  that  suicide  shall  not  be  a  def enm  ' 
against  the  payment  of  a  life  insurance  pol- 
icy, la  constitutional,  and,  second,  that  It  ap^ 
piles  to  the  defendant  assodatlmi,  'then  the 
couft  shall  render  Judgment  against  ttib  de<  ' 
fendant  company  in  the  sum  of  $2,000,  with; 
interest  from  the  date  of  the  commencement'* 
of  this  sidt;  otherwise  Judgment 'shall  be  for 
def^aant"    Plalntlfb  had  Judgment 

Appellant '  contends :    (a)  lliat  It  was  noit  " 
a  life  insurance  company;   (b)  that  the  celr<  ' 
tiflcate  df  membership  sued  upon  was  not  a 
life  Insurance  policy,'  nor  the  member  a  pol"  ' 
icy  holder;    (c)  that  the  act  of  April  lli 
1808    (Laws  1908,    p.    257),    providing   that 
thereafter  the  suidde  of  a  policy  holder  of 
any  life  insurance  company  doing  business 
in  this  state  shaQ  not  be  a  defense  against 
the  payment  of  a  life  Insurance  policy,  did 
not  apply  to  the  defeoda^t,  a  fraternal  ben-  ' 
efldary    association;    (d)  that,  U  audi   act' 
was  applicable  to  the  defenduitj  tt  was  un-  ' 
coostitBtional  aAd  Toid;    <^  that  the  sMd' 
act  of  1906  was  repealed  by  aectloo  13,  c 
19S,  SessionLaWS  of  1907,  and  therefbM  Itk  ' 
ptovlsfens  wete'of  nb  <^«e  or  etCefct  t6 'bat*  - 
the  defense^  of  sutcide.  .,.'...'/ 

'{1,11  By   the    dcdsloln   of    (he    Supreme  ' 
Court  'in'  Head    Oahip'  A^obdmen    of    tiie  ■ 
World  et  al.  ▼.  Slbss,  49  Cdlo.  177,  112  Pac. 
49,  81  L.  ft.  A.   (N.  S.)  83i;  following  and^ 
appivVing  dedsions  of  the^  same  court  In'* 
Chartrand  «t  al.   T.  Brace,  Id  Colo.  »,  29' 
I^e.  132,  12  L.  R.  A.  20»,  25  Ani.  St  Hep. 
235,  and  Supreme  Lodge,  Knights  of  Honor;  ' 
T.  Davis,  26  Colo.  252,  257,  68  Piic.  605,  it 
has  become  settled  law  in  this  state  that, 
as  regards  the  insurance  feature,   tiie  de- 
fendant '  company  Was  an  insurance  compa- 
ny, and  its  contract  of  indemnity,  by  what- 
ever name  it  may  be  called,  a  life  Insure 
ance  policy,  and  the  holder  thereof  a  policy  ° 
holder,   atid  such   contract  subject  to   the 
same  statutory  regulations  and  limitations 
as  those  issued  by  old-line  and  mutual  as- 
sessment   companies,    unless    expressly   ex- 
empted  therefrom    by   statute;    and,    also, 
that  the  suidde  statute  of  1903  applied  to 
such  contracts  and  associations  or  compa- 
nies, there  being  therein  no  exemption  In  fa- 
vor of  fraternal  associations  doing  an  insur- 
ance business.    That  the  act  was  not  void 
as  being  In  contravention  of  the  provisions  of  ' 
either  the  state  or  the'  federal  Constitution 
Is  also  settled  by  the  same  authority,  and 
by  the  decision   of  the  Supreme  Court 'bf 
the  United  States  in  Whitfield  v.  .ffiJtna  Life 
Ins.  Co.,  205  U.  S.  489,  27  Sup.  Ct  S78,  51" 
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h,  Ed.y896.  It  is  therefore  obvious  that  the 
liability  of  the  defendant  depends  upoi^  the 
effect  to  be  giy^  to  the  act  of  1907,  ^ec- 
tive  July  1st  of  that  ;rear„  by  whidi  the 
act  of  1903  wa^  repealed.    - 

[S]  The  act  of  1909  ^as  a  separate,  Inde- 
pendent,  and  complete  enactment  la  and  of 
It^t,  and  la  no  sense  amendatory  of  any 
preyloup  legislature  enactment  (Woodmen  t. 
Sloss,  supra) ;  the  langua^^e  thereof  beijc^ 
as  foUows:  "From  and  after  the  passage 
of  this  a<^  the  suicide  of  a  policy,  holder  of 
any  life  Insurance  company  doing  business 
in  this  state  shall  not  be  a  defense  against 
the  payment  of  a  Ufe  Insurance  policy, 
whether  said  -  suicide  was  yoluntai^  or  In- 
voluntary, and  whether  said  policy  bolder : 
was  siane  or  insane."  Session  Laws  1909, 
p.  257.  ; 

j^The  General  Assembly  of  1907  -.reirlsed, 
ampUfledi.  and  codified  the  Insurance  laws 
by  chapter  193,  Session  Laws  of  thait  year.. 
By  pectlyn  7^  -clause  16,  of  said  ,  chaplieiv 
the  act  of  1903  was  specifically,  repealed,' 
asd, .  with  slight  modiflcatloUi  .was  substaa- 
tlally  re-enacted .  as  section  95  of.  said  chap-, 
tep:.  In  the  foUowing  .words:  "From  and  aft- 
er the  pasi^4ge  of  this  act,  the  suldde  of. 
a-i»llcy  holder  affer  the  first  poUoy  y&tr, 
of;, any  iif^  insucanoe,  company. doing -busir 
nesS'  in  -yils  states  shall  npt  be  .a  idefeose 
against  the  payment  of  a  l]fe  lns\]i:ance  pol- 
icy,; whether  s^d  suicide  was  voluntary  or 
Vay/aUxufOAtJl,  aofl  wb^her  said,  policy  bolder 
was  sane  or  insane."  It  wiU  be  jobserved 
that  sald^.  sectlpn,-!  by,  the  new  enactment.  Is 
no  longer  a  separa^  and  indep^dent  enact- 
ment- in  and  of  itself,  as  was  said  by.  Mr, 
Jip^tlce  Bailey  of  the  act  of  1903,  but  is  a 
CQtQpoaent  part  of  an  entire  chapter  or  Code 
dealing  generally  with  the  subject  of  Inaur- 
ance^  and  subject-  to  such  limitations  a.8  ar& 
eo9tained  therein ,  and  applicable  thereto. 
The  first,  section  of.  said  chapter  provides 
"that  in  this. act,  .unless  the  context  other- 
wise requires,,  'company'  or  'Insurance  com: 
pany'  shall  include,  all  corporations,  part- 
nerships, associations  or  individuals,  engag- 
ed, as.  principals  in  the  in^yr^uce  business, 
excepting  fratertuU,  and  bene,volent  ■  or-dert 
at^d  societies"  J  and.  subdivision  (i)  ofs^c- 
tion  73  is  as  folh>ws:  "The  provisions  of 
this  act  shall  not  be  construed  so  as  to  pre- 
vent any  fraternal,  religious  or  Ijenevolent 
societies  which  conduct ,  tbeir  business  as 
fraternal  societies,  under  the  lod^e  system,. 
•  ♦  •  or  those  which .  limit  their  cer- 
tliScata  holders  to  a  particular  order  or 
fraternity,  from,  issuing  indemnity  to  any 
I>er8on,  against  loss  by  death,  siclcness  or 
accident  of  any  of  its  members;  and  such 
soQiety  shall  not  be-  held  amenable  under, 
or  governed  by. any  of  tfie  provisions  of  any 
of  the  sections  of  this  act  pertaining  to  ac- 
cident, hetUth  or  life  insurance.    •    •    ♦ " 

And  if  the  (sontract  or  policy  of  insurance 
sued  ou  herein  had  not  heea  entered  into  pri- 


or to  the  passage  of  the  act  of  1907  jnei^tion- 
ed.  Its  effect  upon  this  suit  might  and  prob- 
ably would  be  as  now  contended  for  by  the 
defendant  But  We  think  'decision  of  the 
present  suit  does  not  depend  upon,  and  is 
not  controlled  or  affected  by,  the  repeal  of 
the  1903  statute..  We  cannot  agree  with 
Counsel  for  appellant  in  his  position  that, 
because  the  filicide  statute  is  remedial,  its 
repeal'  in  1907,  aubs^ueait  to  the  contract 
of  Insurance  and  prior  to  the  .death  of  the  in- 
sured, opemted  to  make  tlie  defense  of  aoi- 
cide  available  to  tUi^  defendant  in  this  case. 
The  statii^  p^  1^03.  not  only  n^de  void  and 
of  no  effect  t^t.  portion'  of.  the,  policy  or. 
agreement  retail y^  to^d^ath  by  suicide,,  there- 
by leaving  the  6bntract  silent  oa .  that  sub- 
ject, bnt, in  legal  cpnlfen^platlon  the  inhibi- 
tion of  the  statute  was'si}l)stltu^^  for  the 
void  clause  and  became  an  jafflrmative.cpve- 
nant,  binding.' upon  the  parties,  that  .as  to 
that  policy  suicide  could  n^ver  be'  made  a 
defense.  Jarman  v.  Knights  Templars,  etc., 
Co.  (C:  C.7  dB'Fed.  70,' 73;  Cravens  T.  N,  T. . 
Life  Ins.  Co.,  148  Mo;  688,  8o  S.  W.  Btt,  63 
L.  ,R.  A:  309,  71  Am.  St.  Rep.  «t28;  Equitable 
Life  Assilrance  Sddety  v.  Clements,  140  U. 
B.  226,  233,  11  Sup.  Ct.  822.  35  li  Ed.  «7: 
McCmcken  v.  Hayward,  2  Howi  60^,  912,  U 
I*  Ed.  397;  State  v.  Bernlng, ,  74  Mo.  ST., 
And  it  is  cie^r  that,  puch  contract,  with  the 
statute  so  read  Into  it,  is  /Uot.  against  sound . 
morals,  public ,policjf,  justice^ jor  figit^  Whit- 
field V,  .ajtna  Jilfe  Jns.,  Co,,  supra.. 

.The,o|>ject  of  ti^e  i^t^tutet-andthe  legisla- 
tive intent,'  as  tersely-  exj>ressed  by  the  late 
Mr.  ^,u^tlce  Harlan,  tai  the,  Whit^ld  .Case, 
supra,  was  .to  "cut  qp)  by  the. roots" ;any  de- 
fense grouqded  upoin  tl\e  f a<^  of  8ui<^e,  and  . 
to,  make  aipy  inquiry  as  to  .sjiiclde  immaterl- . 
al,  and  ainy  contract,  inconsistent  with  the 
statute,  void;.. and<,'a4  said  by  ,Mr.  Justice 
Bailey  in  the  Sloss  Case,  snpra,  to  declare 
that  it  is  .ag;aln8t  public;  policy  to  permit  in- 
surance companies  to  contract  against  the- 
payment  of.  their  policies  because;  the  insured 
came  to  hla  death  by.  his  own  hand; 

[4]  Nor  fio  we  agree  wUb  c^nsel  for  ap- 
pellant that  the.  act  of  1907  is  to  be*  taken  as 
a  legislative  construction;  of  the  aet  of  1S03, 
different  from  the. constru^ion  placed  there- 
on by  the  Suprenie  Court,  and-  thececfsre  to 
be  accepted  by  the  .courts  as  the  law.;  but, 
rather,  as  a  recognition  of  the  law  as. Inter- 
preted, and  applied  in  the  Chartrand  and- 
Knights  of  Honor  Cases. as  of  practically 
universal  appUcation  to  InaiKrance  contracts, 
and  a  positive  en^otm^nt  limiting  Its  prohibi- 
tive f eagres  tbeseaiiter  to  insurance  com- 
panies other,  than  tl^pee  named  in  section  73 
of  the4neiun»^oecode,     .  i 

[(,6], That  the  -sulfsequent  repaiil  of  a 
statute,  .the  provisions  , of,- which  have  be- 
come .a  constituent  part  of  a  .contract  such 
as  this,  will  not  he  construed  as  retrospective 
in  its.. iteration,  pnless  .  its  terms  clearly 
show  a  leglslatlvo  intention  that  it  should 
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ooui»  elctaaaitat'y }  and  It  la  cqfoftlly'ti^taln 
tliatin  tiiila  ttiate,  «tiid<lB'otliera  HaTtng  like 
«oiutltdtto(u(l  'provlBlons;  Mcli-  statuto,  U 
lt'«ttempt«d  tx)  destirby.tUe  protecttTia  i^roTl- 
«l<ma  ot  B'  tanu^t^  Matiltev  ifMultf  b«  in  co&- 
tntrentlMt  o£  tbe  Gotutitntloii  'o^ths  atatb, 
m  w«U  aa'  of  Ow  tMtevii9toA»  of  tbe'fedflral 
Constltntloii,  wtaleb  p^ofitMt  the  atatea  frum 
1M8M&g  any  law  im^lt&ig  ^e  obligation  of 
«M>tra«!t&  OHiaMid  iBt'ttlC'v.  miUpa  «t-al.; 
1  S.  C.  102,  IM;  Bofblnaoa  :t..  BanrowB,  48 
Ife  18er  ZMdtoW  r/Hkrdr,  88  Mleh.  690^ 
<IB2;  Hays,  Adln'r,'  etc.,  ▼<  WlUlams,  27  Ala. 
267,  271;  Wisdom  r.  Rstves,  110  iJa;  418^ 
430,  18  Sonth.  18;  Jarman  r.  KnlglitB'  Tern' 
pla^,  etc,  Co.,  iAjpttii      i  - 

Tbe  npeal  of  tittti]ireiilUtlv«'«tatate  can* 
not  make  valid,  or  toetfthe  ntHlMy  Into,  a 
contract  tbat  wtia  'vold'-wheii  nMde  I>ieosnse 
ta'tlOlation  of  tile-statntR  OiUUand  et  aC 
r.  mtntpa  et  al.,  tnpta]  Lndlow^r;  Hardy, 
JBopra.' 

'  IT]  Nor  «an  tbe  etatirtiolry  InMblthm  be 
^•ntlTed  or  abroglited  by  agreement  of  tbe 
IMrtteemade'prl^  to  or  contemporaneons 
wtth  the  contraetof  tnanrance;  Head  Oamp 
'Woodmen  of  tbe  Wdrld  et  al.  r.  SlDst,  sn- 
pn ;    WbltfieAd  r.  JBUm  life  Ins.  Co.,  an- 

From  wbat  bM  bten  sUld  It  necessarily 
lOHows  tbat  tbe  iJAdgment  of  rtbe  trial  court 
was-rlglit  and  most  be- afflrobed,  «nd  It  Is 
■tbetefdre  -  imneceesary  to  consider  '  In  tbls 
«plnlmi  tbe  qnestion'So  ablyand'ezban^tlTe- 
-ly  presented  in  tbe  brleA  of  counsel  as  to  tbe 
«l)peilant'8  baying,  by  the  pleadings  and 
stipulated '  fBcitsv  sbown- Itself  to  be  wltbln 
the  olase  of  'iMsociatlons.  >exeaiptBd  by  see- 
ttOns- 1'  and. '73  referred-  ta  Our  conclusion 
-mast':  be  (mdec9teod<'as  appHaablo'  only  to 
tnenranee'  contntcts  -  enbdred  tnto '  prior  to 
■tt*  talcing  effect)  oC  tbe  in8iisanc»  «oa&  ■■■ 
-   The  Judgment  Is' afBrmed; 

■  •  ODNMIMOHAM^'  J.,'  not  partlclpatlnK< 


9  (Mo.  App;  41»)       '  '    ^!      . 

'      '    FI8HBA0K  y.  VDOiTO  et >t 

(Coiirt  6t  Appeals  ot  Colorado.;    jane  10, 

■''      •      ^   •■     '1912.)'  ■'•"   ".'■■■ 

it.' 5iioK«aii  ti  io3*')4-RATiricWoN— EJrFEct, 
Plalntltf*8  ifrife  and' his' attorney,  xHthont 
aatberttyi  exeoated  a  bond 'forth  deed  to  land 
«w««d  by.  plaifitiff,  ia  consideration  of  ^ich 
tbe  pnrcbaser  paid  the.  parebase  price  tp  a 
broker  baving^^  no' authority  to  receive  pay- 
ment, bat  who  bad'  authority  to'  make  a'aale 
4c« -$450.'.ln  addition  to  iacnmbraAces.  The 
br^r  paid  such ,  f450  to  plaintiff,  but  by 
mlsrepresentatioDS  to  the  purchaser  as  to  the 
selling  price  obtained  $200  more,  which  he 
retained. ' .  Plaintiff  snbsectnebtiy  rasifled  the 
aale  and  bronghtsvit  fes,speaifl«  performance 
agsinst  the  nurchaser  and., brolier,.  tendering 
the  deed  and  aetnandibg  payment'  of  $20a 
ffeM,  that  pUtetW,  by  ratifying  tbe  sale,  reti- 
red tbe  tmauthosised  act  of  the.  broker  In  ac' 


^Ong  pcyifleafc,'  aUd  bediM  &«  sodte  was  ^not 
■untainableu,      .i'<  u.-  i    •  ■■'■■} 

^  [S^  .Koto,— iFor  other  cases, 'see  Broilers. . 
Cent.  .nig.  {  147;   Dec-  Dig.  I  103.»] 

2.  3bok^8  (I  34*)— FsAicrn  or  Bsokxb. 

The  purchasers  not  complaining  of  such 
sUarepr^sfentations  by  the  broker,  plaintiff  had 
no  right  of  action  against  the  broker  there*' 
'or;  '. ,      :i 

'  [Ed.^Note^For  other   cases,   sea  J3rokenir 
Cent,  big.  I  26;  Dec  Dig.  I  34.*] 

3.  BjBoyBate  (I  34*)— FBauo  or  Bboeeb. 

Where  ad  owner  of  lapd  denied,  that  a 
broker  had  any  authority  to  lell  It,  or  that  his 
wife  and  his  attorney  bad  aby 'authority  to  ex*; 
ecqte  a  bond  for  a  deed,,  fraudulent  niisrep^e^ 
aentt^tions  by  the  broker  to  the  ifife.and  atr 
toTQey  did  not  |^re  a  right  of  action  to  the 
owner.  '     ■  ■  ■  .'....,.: 

CBd.  Note.— For  other  cases, ,  see  Bn»kcmv 
Cent.  Dig.  |  26;   Dec.  P^g.  iH*^  I  ..| 

Appeal  from  I>lstrict  Court,  Weld  Oooaty^ 
James  B.  Qarrlgues,  Judge.  .'. 

Action  by  Lincoln  FlahbSdt  agatest,  WU» 
lUun  B.  Vlning  and  otbers.  From  a  jodgi 
ment'Cor  defendants;  plaintiff  appeals.  Af^ 
firmed.!  '  ■.-,■■.■■  •  -. 

H.  N.  Haynes  and  H.  IS.  Cbarcblll,  bottf 
of  Greeley,  for  appellant  B.  O.' Strong,  d| 
Greeley,  for  appellees.  '''  '  ' 

Kmo,  J.  PlBlntlfr  (appellant)  '  was  tb^ 
owner  of  a  town  lot  In  the  dty  W 'C^feeley; 
occupied  by  btmself  and  wife  as  ■  a  hom^.' 
The  property  was  Incumbered  by  two  deed* 
of'  trust; '  tbe  first  given  to'  secure  the  vaxsi 
of  $1,800,  payable  to  a  building  and  loan  as-i 
soclatlon,  and  the  second  to  secure  notes  iB' 
the  sum  of  $750,  payable  to  the  defendattf 
Claytonl  While  plalntltf  was  absent' f^6m 
the  state,  H.  N.  Haynes,  an  attorney  at'Ib'Wj 
by  whom  plaintiff  had  been  employed  aH 
stenographer  and  law  clerk,  and  plBlntim 
wife,  executed  and  delivered  a  bond  for  k 
deed  which  recited  sale  Of  tic  property  Bj" 
pTaltatlff'to  the  defendants  'VlnMgs  for'^e 
consideration  of  $450  Id  cash  at'thst  tinMr 
paid,  and  the  sssttmptlon  by  tbe  imrCbase^s 
of  the  iucuinbrances  lierelnbef  ore 'Mentioned; 
and  bound  themselves  in  the  penal  sum  «f 
$900  to  secure  execution  and'  dellrery  b^ 
plaintiff  of  a  deed  conveying  the  property  to 
said  defendants,  and  of  an 'assignment' ''td 
them  Of  certain '  sto^k  In'  the^  building  and 
loin  assodatlob,  snbject  to  Mid  'iacuiulirajie< 
es  only,  and  for  ddlvery  of  pbssesston  to'tlM 
said  defendants  on  or  before  Mardr  111;  :l(M8t 
the  bond  bearing^dnte  Match  2d;  and  Mrtblw 
reciting  that  the  said  sdm  of  $480  cash  wals 
the  full  purchase  price  to  be  paH  to  the 
plaintiff,  other  tfaan  tiie  aSstomptlon  of  said 
secured  incumbrances.  Tills  bond  'waa  tf- 
ecuted  without  express  antltorlCy  from  plain- 
tiff, but  In  tbe  ntmcet  good  faltb  so  fax*  as 
the  obligors  In  the  bond  were  concerned,'  aad 
In  the  belief  that  It  was  In  accordance  wlttt 
I^intlirs  desire  and  In  bis-.  .Interest,.  The 
negotiations  for  said  sale,  as  between  i  tibe 
'S^lnlngs  and  the  obligors  in.  tbe .  bond,  wete 
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nw^a  b7:^tlie  deCevdaot  ilCcPliemon,'  a  z«al 
estate  agent,  who  at  that  time  pmfessed  and 
a|)peared  to  be  actlnir  upon  authority  from 
the  plaintiff.  No  representatlona  whatever 
were  made  by  the  Vlnlngs.  Plaintiff  was 
notified  of  the  transaction  by  a  tetter  from 
hla  wifo,  dated  3Iarch  3d,  and  which  reach- 
ed him  some  days  thereafter,  and  no  objec- 
tion was  tnade  by  him  except  that  he  had 
paid  $56  to  the  building  and  loan  assoi^lfttlon 
which  he  thought  could  be  adjusted  when  he 
returned  home.  In  addition  to  the  $450  pai^ 
plaintiff  or  for  him  as  the  net  purchase 
price,  the  Vlnlngs  on  the  same  day  paid  the 
defendant  McPherson  $!^50  to  be  used  in  set- 
tlement with  the  defendant  Clayton,  i^nd  of 
which  $300  were  paid  to  the  said  defendant 
to  be  applied  upon  the  second  mortgage  in- 
debtcdhieds,  and  In  consideratlan  of  which' be 
gave  the  purchasers  a  written  agreement  to 
ttmdraw  foreclosure  proceedings  ^thereto- 
fot»  commenced,  and  to  :eztend  for  one  year 
th*  time  for'P&yment^of  the  agreed . balance, 
$400,  to  be  evidenced  and  secured  by  new 
not»  and  deed  of  tru^t.  The  remainlog  $200 
vaS'  retained,  b^  the  defendant  McPherson. 
Possession  of  the  premises  was  delivered  to 
the  purchasers  by  plaintiff's  wife  about 
March  17th,  and  they  have  ever  since  re- 
niained  in  possession  and  made  some  perma- 
nent improrements  and  changes  thereon  pri- 
or to  the  beginning  of  suit  or  notice  of  plain- 
tiff's dissatisfaction.  Plaintiff's  wife,  and 
plaintiff  aiao  from  the  date  of  hU  return 
about  May  3d,  boarded  with  the  purchasers 
nntU  July  3d. 

Immediately  up<»i  his  retoro,  plaintiff 
learned  from  his  wife,  and  soon  thereafter 
from  the  purchasj^rs,  that  they  had  bought 
the  property  upon  representations  from  Mc- 
Pherson that  the  cost  thereof  to  them  would 
be  $2,600,  consisting,  as  they  understood,  of 
$450  cash  to  plaintiff,  whatever  amount  of 
cash  was  necessary  to  be  paid  to  Clayton,  ln> 
eluding  attorney's  fees  and  costs  of  foreclo- 
sore,  and  the  unpaid  balance  of  the  incum- 
brances to  be  assumed,  which  total  amount 
the  purchasers  bad  agreed  with  McPherson 
to  pay  or  as9ume.  A  few  weeks  afterward 
plaintiff  notified  said  purchasers  that  the 
bond  had  been  ezecated  witbaut  his  author- 
ity,, and  that  McPherson  had  no  authority 
to  bind  blm ; .  that  McPherson .  had  retained 
$200.  in.  ezcew  of  the  amoiwt  repaired  to  sat- 
isfy the.  iacumbrances,  and  demanded  that 
they  compel  McPherson  to  r^ay  that 
amount, '  but  at  the  same  time  told  the  pur- 
chasers he  would  protect  them  in  the  sale-, 
About  June  3d  be  demanded  payment  of  the 
sum-  of  $2D0  from  the  purchasers  thMuselves, 
and  in  July,,  when  he  vacated  the  premises 
aa  boarder,  demanded  payment  of  a  larger 
■am,  and  thereafter  began  bis  suit  to  reco** 
er  from  the  purchasers  $276.86,  alleged  to  be 
tba  balance  of  the  unpaid  pupcbaae  price  np- 
OB  the  oral'  contract'  as  made  between  the 
Vlnings  and  McPherson;    bis  action  being 


ia  tbe  native  pf «  solt'^or  spedflc  per£onii> 
ance,  the  deed  and  .stock  beixtg  tendered. 
Judgment  was  also  asked  against  MePheracm 
in  the  sum  of  $S00  alleged  to  have  been  se- 
cured  and  retained  by  deceit  and  fraud,  such 
amount  to  be  applied  for  the  use  and  benefit 
of  idalntiff  or  tbe  purchasers,  and  prayed 
Judgment  against  the^  defendant  Clayton  re- 
quiring iodorsemeato  to  be  made  upon  the 
incumbrance.  The  Vlnlngs  pleaded  purchase 
in  good  faith;  payment  In.  accordaqoa  wtth 
the  contract,  and  eatoppel  by  '  nttlficatton, 
tendered  payment  of  certain  sums  as  bereiir- 
after  mentioned,  and  ask^d  for  specific  peiv 
formaoce  of '  the  agreement  as  set  forth  In 
the  bond.     ....:. 

The  caase  was  tried  .to  the  court  without 
the  >lnterTcatio6  of  a  ■Jiary.  The  court  made 
findings  of  fact  that  plaintiff  had  authorised 
def mdant  McPbecson  to  find  a  purchaser  for 
the  pr^ierty  at  $450  neMio  plaintiff ;.- that 
the  bond  executed  anddellreredwas  withont 
authority ;  but  that  the  sale  and  the>  boD4 
had .  4>e«n  ratified  by  plaintiff,  and  rendered 
Judgment  In  favor  of  the  defendants,  requir- 
ing delivery .  of  deed  and  stock  upon  pay- 
ment by  the  purchasers  of  a  sum  of  moaey 
whldt  they  had  ^etred  to  pay  by  reason  at 
certain  payments  baying  been  made  by  plaij>- 
tiff  to  the  building  and  loan  association  aa^ 
to  Clayton,  of  Which  t  the  purchasers  had 'no 
knowledge  at  the  time  bf  the  contractf.and 
r^ulred  the  defendant  Clayton  to  ina]te:Cev- 
taln  indorsements  and  perform  certain  acts, 
which  bb  also  .offered  to  make  and  perform. 

[1]  The  evidoiee  in  regard  to  the  author- 
ity of  the  defendant  McPfa^son  to  offer  the 
property  for  sale  Is  not  wholly  cbnvincing, 
but  is  supported  by  some  positive  testimony 
and  corroborating  circumstances,  and;  so  far 
as  is  necessary  to  be  considered,  the  findings 
of  the  trial  oburt  in  that  respect  will  be  re- 
garded as  binding  upon  this  court.  Tfee 
bond  was  executed  without  authority^  De- 
fendant McPherson  had  no  authority,  express 
or  implied,  as  shown  by.  the  evidence,  to  re- 
ceive money  for  and  on  behalf  of  the  plain- 
tiff, and  plaintiff,  upon  his  return  and  learn- 
ing of  the  facts,  was  at  liberty  to  repudiate, 
not  only  the  written  a^^eement,  but  all  un- 
authorized acts  of.  McPherson;  and,  u^ 
return  or  tender  of  the  amount  of  money 
which  had  been  paid  on  the  pontract  and.a^r 
plied' to  bis  use,  cpuld  liave  ejected  the  puY- 
cbasers  from  the  premises,  unless  they  could 
have  successfully  defend«d  th^r  right  of  pos- 
session under  the  parcil  contract  with  Mc- 
Pherson, which  is  not  necessary  to  decide. 
Plaintiff  did  not  repudiate  the  sale.  He  nur 
dertook  to  protect  his  wife  and  Mr.  Haynes, 
who  were  bound  In.  the  sum  of  $900  to  secure 
execution'  and  delivery  of  the  deed  and  as- 
signment of  the  budding  and  loan  stecfe.  fite 
retained  and  sifll  claims  the  benefit  of  the 
money  paid  by  the  purchasers,  and  brought 
his  suit  to  enforce  specific  performance,  not 
of  the  written  axreement,  but  of  the  oral  .oq/ft 


Digitized  by 


Google 


<MoD 


BAUD  ▼.  VBTitER 


S61 


ntUeatlftii  h(  ytrtaoh  In  iHAliiL  PUitntlff 
vtterly  dMl4«  tad  repodlatei^  tbe  a«thoiity 
of  tl)«  deMnOADt'  llcPh«rMa  ito  MXt  for  Ulm 
In  any  6t  the  ttegottattdbs^  l«a^ng  up  te  or 
connected  with  the  ttttnskctlon. 

It  is  settled  law  that  httflVcatloa  In  part  of 
flie  onauthorteeiB'actir  of  tone  not  an  Agent, 
hat  amamlnk  to  iact  M  sMhiiaa  mftflcatloa 
of  auch  acts  In  tofo.  If  lAaintnr  ratifies 
part,  he  nrast  ratify 'all,  <Nr,  If  he  ftpodlates 
part,  be  mnst  repndlate  ill.  BoAhard  r. 
Mitchell,  1«  CMo.  879,  880,  26  Pac.  607*. 
Moffltt-West  Drag'  doi 'v.  Iiyneman,  10  Oolo. 
App.  249,  50  Pac. '786;  OslneB  v.  Miller,  111 
V.  8.  895,  SS6,4  Sap.  Ot  426,  28  L  Ed.  406; 
Clark  A  Skyles,  Tjbw  Of  Agency,  H- 106  and 
140,  and  cases  cited.  'Whether  the  ratiflca- 
tlon  by  plaintiff  was  of  the  bond  or  the  oral 
agreement  Is  lumateiiaL'  He  ratlfled  the 
sale :  and  by  so  doing,  so  far  as  the  purchas- 
ers are  concerned,  he  likewlsft  and  to  the 
same  extent  ratfflM  the  nnanttiorlsed  acts 
of  the  defendant  Mcpherson  In  accepting 
payment,  wh\cta  wa^  a  part  vf  the  same 
transaction!  There  waii  nothing  disclosed  by 
tbe  evidence  which  shows  or  tends  to  show 
misrepresentation  or  bad  fiiitb  upoil  tiiopart 
of  the  purchasers  or  the  defendant  Clayton. 

[2,  3]  It  is  impoMIble  to  Jostlfy  some  of 
the  statements  nia<teW' tbe  defendant  Mc- 
Pherson  as  tefl^l(|ed '  to  by  plaintiff's  wife, 
Mr.  Haynes,  and  the  Vlnlngs,  which,  so  fiir 
as '  made  to  Mrs. .  Fishback  and  to  Mr. 
Haynes,  had  a  tendency  to  deceive  them  as 
to  the  amount  tbe  purdiasers  trere  willing 
to  pay,  and,  as  made  to  the  purchasers,  to 
deceive  them  as  to  the  amount  necessary  to 
be  paid  to  cover  the  inctmibrances,  costs  of 
foreclosure,  etc.  But  the  purchasers  are  not 
complaining,  and  the  representations  to  them 
did  not,  in  a  legal  sense,  concern  the  plaln- 
tUT  in  this  case.  The  alleged  deceit  may  be 
cognizable  in  foro  consclentiise,  but,  although 
McPherson  was  not  wholly  an  interloper,  ac- 
cording to  plaintiff's  own  testimony  and 
pleadings  he  sustained  no  fiduciary  relation 
to  plaintiff,  and  therefore  his  failure  to  fully 
or  truthfully  state  the  conditions  to  those  as- 
snmlng,  but  not  authorized,  to  act  for  plain- 
tiff cannot  avail  the  plaintiff  in  this  proceed- 

Ing. 

The  Judgment  of  the  trial  court  to  af- 
firmed. 


<ti  Oolo.  App.  ni)i 

HALL  vJ  BBTMEIL,t 

(Conrt  of  Appeals  Of  Colorado.    May  IS, 
'      1913.) 

1.  BliTKS  AHO  BaMkino   (I  227*)— Couac- 
Tiowa— DisposmoH  of  Proo«cd8. 

In  an  actioM  againit  an  insolvent  bant^s 
xvceiver,  evidence, AeU  tq  stiow  that  the  bank 
beld  proceeds  of  a  collection  made  for  plain- 
tiff as  his  bailee  and  not  as  a  deposit. 

fBd.  Note.— For  other  iHstli,  gee  Banks  and 
BanUag,  Cent.  Dig.  If  SIh-eW;  \  Dec.  Dig.  | 
227.*]  'I    , , I 


2.  BAi«Kfe   Ktnt  BaIcritvo    (|  stflB*)— Iwsol^ 

vawcr— Tkosi  I<'umub. 

On  iusolTency  of  a  bank,  one  for  whom 
the'baok  beld  tiie  proceed*  of  a  collection  in 
trust  sufficiently  traces  the  fund  by  tracinc  it 
to  ajtotber  fund  with  which  it  wal  commiosMd. 
'.  (Ed.  Note..— For  other  case*,  ■«•  Banks  and 
Banking,  Cent.  Dig.  ||  674-678,  686;  Dec. 
Dig  S  166.*] 

3.  Banks   ano   Bakkino    (|   227*)— Insoi,- 
vxNct— Pboceeds  of  Colixctjons. 

In  an  action  against  an  inaolvent  bank's 
receiver  to  impress  a  trust  upon  fimda  .on 
account  of  tba  proceeds  of  a  collection,  made 
by  the  bank  for  plaintiff,  evidence  held  insuffi- 
cient to  show  a  waiver  of  plaintiff's  rights  by 
permitting  the  proceeds  to  remain  in  the  bank 
before  it  dosed. 

[Bd.  Note.— For  other  cases,  see  Banks  and 
Banking.  Cent.  Dig.  ||  871-873;  Dec.  Dig.  I 
227.*] 

Appeal  from  District  Court,  Otero  Coun- 
ty; J.  E.  Riser,  Judge. 

Action  by  B.  8.  Beymer  against  O.  M. 
Ball,  Receiver  of  Court  for  State  Bank  of 
Rocky  Ford..  Order  and  Judgment  in  plain- 
tUTa  favor,  aitd  defendant  appeals.    AiBrmed. 

Fred  A.  Sabln,  of  La  Jmtta,  for  appellant 
John  H.  Voorhees,  of  Pueblo,  for  appeileie. 

8C0TT.  J.  [1]  On  the  4th  day  of  January, 
1906,  the  dlstrlet  conrt  of  Otero  county  en- 
tered an  order  appointing  O.  M.  Hall  receiv- 
er for  the  Btate  Bank  of  Rocky  Ford  In  a 
case  entitled  Henry  M.  'Beatty,  as  State 
Bank  Oommlasioner  of  the  State  of  Colorado, 
Petltldner,  v.  State  Bank  of  Rocky  Ford, 
Respondent  It  appears  from  the  record  that 
the  State  Bank  of  Rocky  Ford  transacted 
business  until  the  dose  of  banking  hours  on 
the  Slst  day  of  December,  1907,  and  there- 
after did  not  open  its  doors  again  for  bust- 


This  action  is  upon  the  part  of  the  appel- 
lee alleging  that  on  tbe  20th  day  of  Decem- 
ber, 1007,  he  ddivered  to  the  State  Bank 
of  Rocky  Ford  a  promissory  note  signed  by 
H.  W.  Wyman  for  the  principal  sum  Of  |600 
due  December  24.  1907,  which  with  interest 
amounted  to  a  total  sum  of  $622.86;  that  tbe 
note  was  left  with  the  State  Bank  of  Rocky 
Ford  for  collection,  and  by  that  bank  for- 
warded to  Colorado  Springs,  Colo.,  where  the 
same  was  paid  and  the  amount  Uiereafter 
transmitted  to  the  State  Bank  of  Rocky  Ford. 
The  petitioner  prayed  the  conrt  for  an  order 
that  this  be  declared  a  special  or  trust  fund 
In  the  hands  of  the  receiver. 

On  the  17th  day  of  October,  1908,  and 
upon  a  hearing  of  tbe  matter,  the  district 
court  adjudged  ttiat  the  sum  of  money  involv- 
ed was  the  proceeds  of  a  note  left. for  col- 
lection by  the  petitioner,  and  la  a  trust  fund, 
and  directed  the  receiver  to.  pay  the  same 
to  the  ciatmaiBt  This  proceeding  la  an  ap- 
pe^l  from  such  order.  .  . 

Upon  the  hearing,  the  parties  aateted  into 

the  following. stipulation  of  fact:   "I^ia  ptip^ 

nlated  between  counsel  that  tbe  State  Bank 

of  Rooky  Ford  received  for  ooUectieii  Decern- 

•Tor  oUisredsM  ^ssk*  ^pie  and  »»eaon  mjMBBR  in  Dscbi*.  it  Am.  Dig.  Ksy-N*.  Swiss  *  &«»'*  iadesss 
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ber20,  l^SOTita  bote  for  $600  from  B;.S.  Bex- 
mer;  tbat  said  note  wtis  stot  to  a  CK)lorado 
ISpr'ltigi  baiik,  and  by.  tt  collected,  hni  ^  Qraf t 
of  remittaDCQ  made  on  tbe  27th  day  of  i)e- 
eember,  1907r  whidi  draft  was  recetred  by 
tee  State  Bank  of  Rocky  Ford  oa  I>eceinber 
2S,''100t,  and'  In  turn  on  said  date  sent  to 
the  First  National  Bank  qf  Pueblo,  to  llie 
bredlf  of  th«  State  Bank  of  R&cky  Ford; 
that  on  tbeSlet  day-of  Diecember,  1907,  the 
State  Bank  of  Rocky  Ford  sent  to  the  petl>- 
ttontr,  Mr.  Beymer,  a  statement  of  tlie  col- 
lection of  said  note,  advIslQg  blm  thajt  they 
had  collected  the  $600,  together  with  922.85 
interest,  less  63  cents  exchange,'  'Isavtng'  a 
^fance  of  $622.85;  that  oh  Said  date  they 
placed  to  ^Is  dredlt  on  his  bailik  book  said 
amount." 

thk  appellee  testified  at  the  hearing  that 
he  left  the  note  at  the  bank  for  coHectioa 
with  Mr.  Ooodhig,  Its  president,  aAd  \Ht1i  dl- 
i^^ctlons  to  the  president  tts  foUowi:  '  "Q. 
You  may  estate  what  dlrertlon  you  giare  Mr. 
Gooding.  A.  Mr;  Ooodlng  vfianted  toktaow 
If  I  wanted  to  place  It  In  .as  a  deposit.  I 
said,  'No.M  wanted  tt  focmyBeie.'I.tfrantea 
the  collection."  He  further  testified  that  on 
tbe  30th  day  4f  ilDeoalubeP  bei  cdlUHon'tbe 
bank  and  inquired' of  Mr.  Barkilayi> the, agsiat- 
ant  cashier,  as  to  whether  or'notthey'  had 
heard  from  the  icollection;  and  was '  ioform* 
ed  that  they  had  n6t.  He  fuitbeff  testifled 
that  cm  the  afternoon  of- theiSlistv  atiatmut 
3  o'clock,  Barkley  called  to^  him  .-and  •  6&iA, 
"We  have  .heard  from  that;  Colorado 'fipringt 
boUectlon,'  \«bat  sh»ll  I  da  wlth.«!?'t>and:  that 
he  replied  be  wanted  to  saTe.it;;hei:waDtedit 
for  himself.  ■  H4  said  that  le 'Wa8:lit  a- bbrry, 
harkig  anotiisr  -party  in  tfaB>  boggy'  at  the 
door  of  the  bank  waiting  for  him,  and  that 
he  did  not  <walt  to  get  the  money  ati. that 
tine.  (Upon  that  point  Baokley  testified  that 
he  iiau«d:to  Beymer, 'Who :  was  going  by  .the 
window,,  and  said*  "WehaTohbard  from -that 
Collection,'*'  but  does  not- raoaUthat"Beymet' 
aald  anything  In  teply;  that  np  to  that,  time 
he  had  made  no  entry  of  the  ttedi,'.bat  Just 
metlcM.'otbiey.  ihad  recelvedi 'tlie  •icellection: 
'Sht  4pi(illee'B  testimony  la  '  liiidlspated'' iii 
tUa  record.  A'ppeUee  further  te«tlfled  that 
onrthe-alftenuon'of  the 'Slat  day  of 'DeoMD< 
ber,  af.tbe^tlhie  he.  Was  adrided  that  the  ool-> 
ledtlon.-ihad''l)«en  made,  he  handed  hlapasEt- 
booB  OaitUebank  to  be  balanced;  tt  being  the 
last  day  of  the  month;  ■  ■■.)-.'■'  •'  , 
'  It  app^n?  flrom  tb«  stfimlatibh  ttMt  Bty- 
BMT'whs  given  credit  for  the  amoai<t  collect- 
ed «»  th«  fnrodeedH"of  the  note  on  the  'Slst 
da^  of  Deo^mbeiv  as  evidenced  by  Beymer's 
passbook  feoetvsd  by^  him  later  and  handed 
to  the  officer  of  tbi»bank  ttf  be  balanced  at 
about  tue  dbslBg  hour  of  €he  day  of  the 
3iBt.  It  appears  also  from  ihe  stipulation 
that  U>r>tiot6  wtta  tecelved  by  the  bank  for 
the'pntilo&'e  «f  collectlob ;  that  it  was  Collect- 
ed; Atad^  the  proceeds  in  the  form  of  a  drafC 
receitvld'Oy  the  bauk  on  the  28th  day  of  Ete^ 
cember/    It  apjjeaTSj.  farther  from  peymgr,? 

J  a  ,<  '.'I'  •'. 


teatbBiopy  (bat  0teis«;win>n»ecM  (|ize(;tiaa.# 
the  tlmtft  thctoote  isaa.delA)>«r«d  tothe  bank 
for.  coDe«tl«n,>tbat:ttaiBrMlp<«ipA9.tVe)rp  -not  p) 
b«  4«ppBlted4,aiid.tiUB,«pBMr%.t9  baveibeea 
understood  by  the-^'lM^*  fpib  (Uthough  th« 
draft  in.'payiDeinlitof  thei  eci|llection..wa»  re- 
ceived by  1dx«  &tate>3a»k,o(C  Q^fdcy  Fvi:d.  oa 
the  28tb  day,;'tb0  %moiv4<>8^M  apt  placed  to 
the  «redil;  of:  Bejfper  .ontH  ,jthe  Slstday  of 
Decesabert  .tkejifby,  that  .^be  bank  closed  its 
doors  teF.bvslnew.  ..Clesjly,  t^w,  from  this 
stipulation  and.fi^omcfhe.tfift^n^py  without 
aptiareat  pontradlptlvn^itbe.  ba^k  did  not  re- 
ceive the  proceeds  of  thj^nqt^i  tqfi  and  aa  a 
dq)o8tt,;bi)t,with'iBpeqU^  iasftrvctlona  to  the 
coutraty,'  find  tha.t  in,  ^\,  f e^cta.  the  bank 
was '  acting  tSttlely  af.<ttaet,agei|iiVof.Beymei:  la 
the  matter,  of  the  C(ii^l«9ti<^  aqd  was  holding 
tbe  proceeds  .^fi^ter  qoUect^n  solely  aa.  tbe 
bailey  of  Beymer,^  ...  ,,  , 
.  (21  Much  la  4944. ,4^4 aPVeUant's  brief  and 
the  argum^t^,a8' ta„t^e.j)Bcessity  of  tracing 
this  tm^  l|)^,^,faqd^  of  tbe  bank,  but,  in 
the  lighttof  .st||>ulat/ioA,|of  fact>.,we  are  un- 
able to  see  bow  thijt  la,i)ei;ttnmit  in..thls  case, 
for 'it, is  ptlpulal;^  ;;whjcli  draft  was  jeceiv- 
^  f)y,  t^a.St^taiBaali:  of  Rp(;k.Ford  on  the 
28th.  day  -of  I^^cejfUber,'  lOOji.  apd  in  turn  on 
Bald  daie .  fef^%  ■,  t9, ,  the  |!'lrst .  .^^atlonal  ^  Bank 
of  Pueblo  to  th^„9fedHtj^  ^be  State  Bank  of 
^Ify  Ford."  CJ^i;hr,"jin,'thus  having  the 
amouQt  of  tl>e  draft  pla/^e^'  po  its  .cjredlt.  with 
the  PHehlq.Bank.therp.jWas  a  cb.mmlngllog  of 
tUla  fund  with  :^^5ipe,o,f  Its  own.;  .  ■ 

Tbe.PFlnclple  contolliug,  this  case,. was,  an- 
nounced in  Flr,st,?vationar)^anli  v,  Bummel, 
jii  Colo.  2£>0,..25  ,P^c^,,^8?^  8„I*  B.  A,  788, 
20  Am.  .St,  ,^pp.  557,,  w"he^e  it,  was  held  that, 
so.lqng  as  trust  .p.rope^jl^  could  b?  traqed 
aiid,  followed,  it, sjc>ul4..ii;ep]»ln,  subject  to 
tbe  ,tr\ist,  and,  wherever, trust ^fwds  .were 
mingled  .with  jah'otber's  .asset§i  'the.  whole 
would.be  treated  ^s  trust "propertjr,  except  in 
so .  f^r '  as,  .the ',  defa,ultlng  trustee  might  be 
able  tfi  dlstinguis.h'^^hls'  own  property  from 
the.trU.st  estate. ,_  In'tbai'case  the  court  said: 
"Is  )t  not,  clear,  that,  fev^ett  received  the 
fund  in  a'.fidudary  ciipacl^?'' Poes  it  .not 
follow  !,tha|; '  the '  liista.nt ,  it],'  6a  ss^d  ,  into  his 
bauds  a' trust 'atbg^'lilJ^pp^ratlon  of  law  in 
favor' of  plaintiff  In  er'rot?'  Did  not  the 
t^-ust  fojlow  the  ftmd.  when  it  passed  to  the 
h!iti(fs'  ofdeferidaht  fn  error f  If  It  was  min- 
gled with  the  assets  of  the  decedent,'^  hot 
the  estate  Impresseff^wlTh  tbe  same  trust? 
Can  It  be  possible  that  the  fact  of  deatti'  In- 
creases a  vSa.ff'a  ii^tk  ber  ^idcUtig  thereto  all 
property)  .'Which,  mayi  ^  la,  hi^.  hands.?  Can 
a  man,  by  an  abuse  of'iD'ust  or  'violation  of 
hljs  .fiduciary  relations,  acquire  moneys  fof 
distribution  among,  his  general  creditors  at 
hla  decease?"  '  It  will  not  be  contended  that 
the  rule  In  case  of  insolvenQf  •would  b«  dif- 
ferent     ■..'..,.;'   I  ..,,    ' 

The  doctrine  tq.that  case  lat  reiterated  by 
the  Court  of  ,A;Ei^ealJ»  npoii  a  retrial  ot  the 
same  matter,  reported  in  Hummel  v.  First 
Kat,  Bank  oX  Cenjrar.cpjfii?  .Colo-'^SflP-.  574, 
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32  Fac.  72.    Tb^a^  cases  \«iera  dted  and  ap<imrp»  the  floor  q(  the  store,  A<M,JM)b  t<;  sbaw 
pcored  by  the  aupi;enie  Cjourt  ifx  McClure  v.    defendant's  failure  to  perform  any  duty  rest-' 
La  Plata  County,  19  <M<s  122,  ,34  Pac.  763, 
where  the  court  said;  ."It, to  a  well-settled, 


rule  that,  wlier.^  ^rppecty  \ye)ji,  ,liv  trust  has 
been  iul8apfi|ied  and  .diverted  fr«m  the  pur- 
pose of  such,  trust,  it  nay  be  followed  wber- 
evie^  It  may  be  traced  and  subjected  in  Its 
new  totxn  to  the  cestui  que  trust.".  The. 
bank  wUl  not  be  >  pe vnitted  to  take  adyan- 
tajse  of  Its  owa  wcrngj  .nor  wlU  the  charac- 
ter of  the  traasactipn .  be  changed  by  trans-, 
ferrlng  theaipQunt  of  the  c^Ueotlon  to  Its 
own  acooupt  M>-  'the  .puebloi  ^ank,  nor  ,by- 
wrongfully  ,eiiteriag  the  awojont  to  the  cred- 
it of  |he  appellee,  and  particularly,  as  ap- 
pefCLiH  tn,  thla  Q^se^  ,at  a  time  a^ter  (he  bank, 
failed  and  ,had  .iqeasiEtd  ,  to  .  dQ., 'business  .as 
a  bank.:, ';4.,ha9koftnDqt  dlvesjt  ^self  of  a. 
trust  ^relation  ^nd  assume  itbe  other  ^  at  Its 
owi|  .<!0%Te9lep^.'[.The  tr^osfprmation  does 
noft  .affect  the  dePtosltor  unles^jtbls.ts  known' 
by  fain,  either  by  agr^emi^t,  or.  usage^",  ,& 
C^c  6lft  ffThe,  i;iilelsi, perfectly  plaia,/  The 
money .  of  thai  iteal  oi^per  -  went .  .^  .swell .  ti^ 
assets,  of  the>  bank.  The.  bai4  ..kn^vyjagly 
mingled. the  fwid  of  whi^h,4t  yra»  the  trus.-! 
tee 'With  the,  funds,  whi^h.. it  qw9ed,;.hef><;^ 
thie  heneflfilUtiiyi  hfi«l'  Uie,  rigbl;  (o  .hftv^a  the 
whole  fand;  Mi^MressedvWijth  the,  tjrjust  la  his 
UtvQt."    Zanei«n..9aBklBg,  t  .3^- 

m  Cotns^.  floatends  that  .thwe'  west  a 
waiTer  b^aHteUee  ,Bi;ouimaUy.bs<  his  fall* 
jax«  't9i  take  the  fund^.frpm  th^.tjank.  a<;  the. 
partlcalar  moment  when.he  nasiiaidvlsed  that. 
tbe  coUectloqihadbeeB.niade.'and.cltes'nmny 
anthonltles.  upon  the  8ubJecl;,oi  waiver. . 

•  As-weread  the  record,  ^e.fail  to  find  any 
testimony  whatever  that  may  be  reasonably 
construed  to  be.  an  Intent  to  W4i.ve  any  right 
Intbis.reBpeft;  or  to. depart  in  /tbe  slighbest 
degree  from.th^jodgijfal  lagreeaient  sndunn 
derstandlng  at.thie<14Q>fl''the.Bpte  was  dellrerr 
ed-  tsti^ihaqk  for  t^  purpose  of  eollectlon. 
"It  Bar  not  l^.nq«H8s«ir5,to  show  the.actufil 
Intmt  to  walne  yf(bm».  the,;c<)pduct  of  the 
party  baa  heeft, such. as, to  estof^hi^B.  See 
Qoas  •ji.-  SiTan<-  7)  l^ea  (Tejua.)  467-  In  this 
case,  I^reeman,  Judge,. said:.  Tq  make  out  a 
case  ofi  abandonment .  or  waiver  of  a.  legal 
right  there  must  be  a  clear,  unequivocal,,  and 
decisive  .act  of  the  par^  showing  such  a  pur- 
pose^ or  jaots.  .amounting  to  estpppelon  his 
part.' "    28  Am.  ft  £ag.  Knc.  528. 

-  The  order  and  Judgment  of  tlpie  district 
court  la  affirmed    AU  the  .Judges  concurring. 


JOHN  XHOaiPSOIf,  GROCERY  CO.  ».  PHIL- 

.  LIPS. 


(Coort  of  Appeals  of  Coloradoi 

•   .     ,  .  1912.), 


Jane  10, 


1.  NsauoBircB  (S  184*)-^IitnjaT  to  .Shopkb 
•.— EyiDB^cK.. 

Evidence,  in  a  patrpn's  :  action  against  a 
grocery .  company    for   injdries   from   slipping 


in^  upon  it. 

IBM. '  Notfe. — For  other  cases,  see  NegBgence, 
Ceilt.  Dig.  g|  207-273;  .Dec.  Dig.  |  1B4.*] 

2.  'NEWticiK!««B   (I  134*)— P80O7  BsqinBaD. 

liVits    constituting    negligence    most  '  be. , 
pro ven.. and, not  be  left  to  inference.  ^   - 

[Ed.  Notei-rFor  other  cases,  see  Negligence,- 
Cent  Dig.  ii  267-273;    Dec.  Dig.  |  IsT.*] 

3«  Nkqligence  (I  32*)— Injuby  to  S^offek 

— LlABIttTT.  ■' 

A  grdc^ry^  company  is  'nbt'iUable  for  iBs> 
jurito  to  a  patron- from  a  fall  due  to  her  sfip'' , 
ping  upon. a. fatty  substance  on  .the  floor,  un- . 
le.ss  it  or  its  agen,t8  knew,  or  by  the  exercise 
of  reasonable' '  olligence  could  hare  known,  Of 
the  iweseaoe  of  each  subitenee. 

(Bd.-  Notei^For  other  oases,  see  'Negligeace, 
Geqt  D;ig.  ,{{  42-44;   Dec.  Dig.  |.32.«]  .. 

Appeal  -from-  DlstHct  CbmC,  City  and 
Connty  of  Demrer;  Grteley  W.  Whltford, 
Judge.'    !  •  ■  -I  .    •■  •,;.-■.,..!,•. 

Actlbn  by  ]Bva  I.  Phillips  agatostJ  theJohw^ 
Tboapn&tt  .eMoevy  Company.  ^From  Joig-' 
ment  for  ^intUf;  d«fend&bt>  appeals;  Bw 
vevMd'iaiiA  retnanded;         ''  ' 

'feicisier,  Bennett,  Dana  & 'Blount,  of  Den- 
ver, for  appellant.  Redd,  Stldger  &  Benson, ' 
of'  benyer,'  fo^  appellee. 

.  900TT,  -7. '  This  is '  an  acttott  to.  no^ver : 
damages -fM  IhiJtlvlM  to  the  appellee  alleged ' 
te* '  harVe '  faeM  !«oiaiii6hed  thi*0Hgti  i  thia  negli- 
gence 'of>  the  'J«>hn  'Tbompson  Grocery:  OomJ< 
patiy,'  WSKV  aftfae  tlihe  conducted  a  ^vetalt - 
grocery 'kud'  malrttie^'  in  the  «lty  of  Denver. 
The  piain«lfl"t>^low.  obtaMed  i  tetdlet  and 
Judgment  agslnst  the  appeflant  id'-tlie  sum 
of  It.OOt),  >«iid '  fMtn  which  this  >  atupeal' to 
takeni    ■  ■  ■     ■•>■    -  ■■■;..■•  .: 

The  cmoplalttt  i^iarged.  In  substance;  that' 
the  defendant  so  negligently  operated  and 
conducted   its  market   as  ie   cause  to  be 
thrown '"aUd  'left    upon    the    floor   eertain' 
kinds  of  adbnal  grease  or  meat  substance, 
the  'same  bielng  tallow  or  some  othei'  greasy ' 
substance,'  leaving  the   same  lie  upeni"  tM^ 
floor  at  its  t>lace  of  busInesB  where  CitBtoia>ii 
ers  were  accustomed  to  walk  about '  whtiei 
ddliig  their  trading.    Tluit  on  the- 27th  day 
of   November,   1907,  and  while  trading  air' 
defendant's  sto^e,'  and  without  fsidt  Upoti' 
her  pan,  add  without  kndwledge  that  the 
ssfid' greasy 'EtabStance  was  upon  the  floor,' 
the  plaintiff  walked'  and  stepped  upon  the 
s»me,   slipped  otl  aald  stAmtance  and' fell, 
and  thereby  received  fhi  injdries  complained 
of,  and  whMh  she  alleged  to  be  serious  and 
permanent.    Vhe   defendant   answered    spe- 
clflcilly  and  ■  generally  denying  the  acts  of ' 
negligence  charged,  and  pleaded  contrfbutory 
negligence.'       '■  k-  ■ 

[1]  Aside  from  the -phyricians.  Whose  tes^ 
timony  was  cofaflned'  to  thte  character  of  the*' 
injuries  and  the  tl^atmeilt  thereof,  iSie  only 
witness  for  the  plaintiff  was  herself. '  "From 
this  it  appears  that  at  the  tlitae  of  the  ac- 
cident the  -plaintiff  Was  a  woman  46  yeiits 
-'<■  :••'■  : : — ■ ■ — : .  . :  '.•'..  . 
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of  age  and'  earned  her  living  In  the  prlncljjal 
occupation  of  a  laundress ;  that  sbe  was 
well  and  strong,  and  had  a  good  earning 
capacity;  that  she  had  been  a  patron  of  .the 
store  for  seren  or  eight  years ;  that  she  en- 
tered the  store  of  defendant  on  the  morning 
of  the  27th  day  of  November,  1907,  between 
7  and  $  o'clock,  for  the  purpose  of  purchas- 
ing a .  turkey  for  Thanksgiving.  That,  en- 
tering the  front  of  the  store,  she  ,  walked 
dAWn-i  the  aisle  between  the  counters .  where 
meat  predncts  were  kept,  and  approached  a 
clerk  Standing  wliere  turkeys  were  exposed 
for  sale.  That  she  stopped  and  was  about 
to  make  inquiry  of  the  clerk  having  in 
charge  what  she  wanted  to  purchase,  when 
she  slipped  and  fell.  That  both  her  f««t  slip- 
ped fropi  under  her;  that  she  was  then  a^- 
slfeted  to  her  f«et  and  walked  toward  the  rear 
of  the  store  where  a  box  was  provided,  and 
upon:  which  she  sat  down,  and  wSiere  she  Te- 
maUwd  for  from  20  to  SO  minutes,  when  she 
walked  over :<to,  the  City  hall  ai^  was  at- 
tended by  the  city  surgeon.  WhUe  sitting 
on  the  box,  the -plaintiff  says  she  found  and 
removed  ffoip  her  foot  a  piece  of  fatty  sub- 
stance about  as  wide  as  her  two  fingers  ,an4 
about  an  inch  and  a  half  long.  She  does 
not  know,  esactiy'  what  this  fluhatajacet  wajs, 
bnt  tbftt' it' was  greasy,  looked.  lUoe  tallow, 
and  might  have  been:  tallow ;  th«t  she.foiind 
it  on  her  foot  bstween.  the  hall  of,  the  foot 
and'  the.  tiistep.  and.  that  ^e  ttorow  -it  up 
agftlUBt'tbie  wail  and  undier  tbei  teleiphpnei.. 

.  TbeidaintlK  further  aaya  that  abe  did  not, 
call  the  attention  of 'anyip^aoo  to  the  ex- 
istence'«£  the  fatty  substance, i«Ad  doos  not 
know  that  it  was  seen  by  any  one  aside 
from  hevself.  She  was  assisted  in  one  vay 
end.  another  until  she  left,  the  store  by:  three 
diff event  employes,  one  of  them  binding  a 
piece,  of  meat  on  the  injured  ,arm.  The 
plaintiff  says  that  the  storeroom  .was  well 
lighted,  that  her  eyesight  was  good,  and  that 
she,  vnaa. looking  where  she  walked  and  did 
net  aee  the  substance  on  the  floor  whi^  ^€!. 
afterward  found  :Pia  her  shoe. ' 

'  Three  phyelcUina .  testify  that- Uie  injury 
w»s  a  CoUe's  fracture  of  the  arm.  The.in- 
Jory  was  not  healed  at  the  ttai»  of  the  trial 
in  May.  1900.  and,  In  the  opinion  of  each  of 
the  physicians,  it  was  permanent.  An  opera- 
tion was  had  in  April  after  the  injury,  so 
that,  if  there  is  liability  upon  ttie  part  of  tiie 
defendant,  the  verdict  rendered  by  the  Jury 
would  appear  to  he  In  no  sense  excessive. 

At  the  close  of .  plaintiff's  testimony  the 
defendant  moved  for  a  nonsuit,  which  was 
denied  by  the  court  .^ain  ttie  defendant,  at 
the  close  of  the  trial,  moved  the  court  for  a 
directed  verdict  mton  .grounds-,  ^ubsf&ntlolly 
as  offered  In  the  motion  for  a  nonsuit  as  fol- 
lows :  "J^irst^-  The  evidence  on  the  trial  f  aUs 
to  show  in  any  manner  any  negligence  on. 
the  part  of  the  defendant  contributing  to  the 
ioj\iry  ^received  by  the  plaintiix.  Second. 
There  lis  no  evidence  whatever  that  the.  de- 
tmimat  caused- to  be  tiiro^a  upon  the  flooii 


of  its  meat  market  and  left  upon  such  floor 
any  tallow,  animal  substance,  or  other  greasy 
substance  as  charfed  in  the  bomplalnt.  Third. 
The  evidence  falls  to  show  any  failure  on 
the  part  of  the  'defendant  to  exercise  or- 
dinary and  reasonable  'care  miae;r  the  dr- 
cnnistances  as  required'  b^  law.  P6urth.  The 
evldonbe  afHrmatlvely  shows  "that  the  defend- 
ant did  exerefee  i/rdlnary'  and  reasonable  care 
to  keep  Its  flo6rs  In  a  suitable  condition. 
Fifth.  There  is  noi  ervldenee'  whatever  from 
which  anjr  presumptlbnof  negligence  on  the 
part  of  the  defendant  could'  be  inferred. 
Sixth;  The  evidence  shows  tMt  the  plaintiff 
was  negligent  herself,  and  by  the  exerdsef  Of 
ordinary  care  could  have  seen  the  tallow 
which  she  claims  was  upon  the  flOor,  if  It 
had  been  there.'  ■  Set-enth.  The  evidence  iTalls 
to  show  that  plaintlfPs  present- to^tien  and 
injuries  are  a  direct,  xn-oximate, '  and  tra- 
mediate  result  Of  defendant's  ne^lgence. 
Eighth.  Even  if  It  Should  appear  fborn  the 
evidence  that  there  was  grease  upon'  the 
floor  which  caused  plaintlfTs  fall,  the  evi- 
dence falls  to  show' that  the  defendant  did 
not  exercise  reasona'ble  and  ordinary  care  to 
keep  the'  floor  in  good  condition,  and  the 
rttere'faet  fhat  the  grease  was  present.  If  it 
wa'ri,  IS  not  of  Itself  a  fact  ot  negltgente  'suf* 
flcWnt'  to  Charge  the  defendant  ifa  thi*  ae- 
tion."  This  niotfeh  was  likewise 'overnlled, 
a&d'tbe  ruling  of  the  coiirt  ■ap6a  these  m'o- 
tions,  together  with  certain  Instructions  ten- 
dered by  defendant  and  refused  by  the  court,'.' 
atw'Awlgned  a»  error. 

Of  the  rnllttgs  of  the  court  upon  the  two 
motions,  it  will  be  necessary  to  consider  ohly 
that  Aenying  the  motion  Of  defendant  f <m'  a 
directed  verdict,  for,  In  proceeding  with  the 
introduction  of  Its  testimony  after  the  denial 
of  Its  motion  for  'a  nonsuit,-  the  defendant 
assumed  the  rI«A(  of  any  evidence  beneficial 
to'  the  plaintiff  from  ItS''Awn  witnesses^  • 

The  defendant  offered  thib  teSfflm^hy  ot 
three  witnesses,  two  in  its 'enftloy'bothi  at 
the'tlme  of  thetrial  aild  at  tlie<-ttme  of  the 
accident,  and  one  in  the  emplby  'of  the.  de- 
fendant at  the  time  of  the'  accido^it,.  bnt  not 
at  &ie  time  of  the  trial.  These  all  agree  up- 
on' certain  points  as  follows :  That  the  de- 
fendant caused  its  floors  to  be  scrubbed  Once 
a  Week  r  that  it  caused  its  floors  to  be  swept 
from  four  to  five  times  each  day,  and  always 
once  in  the  morning,  between  the  time  of 
opening  and  7:30  o'clock;  that  they  assisted 
the  plaintiff  at  the  time  of  the  accident;  that 
the  floor  was  swept  that  morning,  and  before 
the  accident ;  that  they  saw  no  such  or  any 
grease  or  fatty  substance,  or  any  such  sub- 
stance on  the  floor,  or  on  platntifTs  foot; 
that  plaintiff  did  not  suggest  that  she  had 
found  any  such  substance;  that  Immediately 
after  the  accident  each  examined  the  floor 
where. plaintiff  fell  and  Conld  find  no  grease 
or  evidence  that  there  had  been  such  on  the 
floor,  or  any  iindicatlon  that  such  had  been 
mashed  as  if  by  crushing  with  the  foot;-  that 
jno  such  tatty  or  >gireaay  suhotanoe  as  deaccihr 
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ed  by  plalutUT-  was  kept  oa  eltbei  of 'tbe-i 
cbTinters  b^t^veen  vblcb  platnttlF  toll,  -i 

/Ale'  wltliess  Albtn  Mys  that  the  plaintiff 
caiiM»'  Into  tb»  store  between  7  awd  8  o'eliack 
In  tbe  morning;  that  shifr  (Htnie  toward  him, 
her 'Waft  looking'  at  her  an  th»  time;  expect- 
ing to  take  her  order;  that  she  wtaa'  walking 
ati'lf'In  a  hntry  and,  when'  opposite  his 
block,  «he  turned  suddenly  as  If  she  was. go- 
ing Into 'the  grocery  department  and  fetlj 
that'  when  he-  was  assisting:  her  to  arise  siw 
Bald,  "I  guess  I  was  in  i  too  big  a  Btirry.'' 

Th«  witdess  Kroeger  teBtMes  that  he  was 
not  at  the  time  at  the  trial  in  the  empldy  ot 
defendant,  but  at  the  time  of  the  accident 
was  assistant  manager  of  defendant's  meat 
departmeot;  that  at  the  time  he  bad  }uat 
finishM  sweeping  tbe  floor,  .and  bad  placed 
the 'tiroom'- away.  Intending  to  clean  the 
block,  and  4iad  Just  reached  the  block  about 
eight  feet  (rohi  plaintiff  when  she  tell. 

Then,  taking  the<  testlnMny  In  its  most 
favorable  light .foT  the  plaintiff,  we  find  that 
she  had  bfees  for  soaie  yean  a  patron  of  the 
Btove^-'iil  9ooa  health,  with  good  eyesight)  in 
a  "well-light^  poom^  walked  down  an  aMe  In 
the  meat  department  of  tbe  store  that  had 
just  been!  swept,  paused  at  a  counter  neaBb 
clerk  to  whbm  she  was  about  to  give  an  oiv 
der,  UlppiBd  aaid  fell,  Bustalnlag  the  injuries 
complAln«d-4if,  and,  after  being  seated,  found 
a  piece  of  ifMtynsubittince  on  her  shoe  be- 
tween the'  baU  of  the  foot  and  the  instep. 
There-is  at  least  no  stroAger  evidence  as  ta 
deCendants.  negligence,'  and'. .there'' was  no 
testimony '(Offered  teadtng  .to  oontrHdlct  the 
evidaace  of  the  defenda'nt  as  to  the  custom' 
and  efforts  to  Keeiti  it».sb>r«  olean  and  free 
fDom  refuse  or  debris  upon' the  floors.  N^- 
tlmc  is  there  any  testimony  tending  to  sbowj 
tint /defendant  oOuld,  by  :tbe>exerclse.'Of  dill- 
getate-  have  discovered  tbe.iMdstence  of  the 
particular  snb^ance  in  qjuestloft  upon^  its 
flaOr,'>M  it  in  f«>ct  was  there,  which  at  best 
cAn '  only  be  laferned  from  plaintiff's  testir 
mony  to  the  effect  that  she  found  such  upoa 
h«r)0hoo  after. the  accident. 

Mr.  Thompson  In  bis  work  on  Negligence 
SBggests,  as  perhaps  the  best  definition  of 
negligence  of  the  many  quoted  ajid  discussed, 
the  following:.  "Failure  .to  observe  for  the 
pBOtection  of  safety  of  the  la.ter«Bts  of  an- 
other person  that  degree  of  care,  precaution, 
and  vigilance  wlilch.  the  circumstances.  Just- 
ly demaad,"  and  says  further  that  "the  same 
conception,  possibly  better  expressed  Is  found 
In  tbe  definition  that  negligence  is  the  fail- 
ure to  exercise  such  care,  prudence,  and  fore- 
thought as  duty  requires  to  be  given  or  ex- 
ercised under  the  circumstances.'  "  The  au- 
thor further  declares:  "An  easential  ingredi- 
ent in  any  conception  of  negligence  is  that  it 
Involves  the  violation  of  a  legal  duty  which 
one  person  owes  another-'the  duty  to  take 
care  for  the  safety  of  the  person  or  property 
of  the  other — ^and  the  conv^se  proposition 
la  tliat,  where  there  Is  no  legal  duty  to  ex- 
eroiae.  £az^,  Xbere  c^  be  no  actionable  negli-' 


genbe.-:  Therefoie  it  Is'-reasoned  that' a'  plain- 
tiff, wb(y'grouBds  his  action  upon  the  negli- 
gence of  the  defendant,  must  show;  not  only 
that  the  cenduot  of  the  defendant  was  negli^ 
gent,  but  also  that  it  tras  a  violBtlon  of  some, 
duty- which  the  d^endant  owed  to  bim."  1 
Thompson  oo'  N^ligeiice,'4  and  5. 

No  rule  «an  be  laid  down  that  will  fairly 
apply  to  I  all  classes  of  cases  relating  to  ac- 
tionable aegligeniEe^'  and  We  must  therefore  . 
loekifwgvlddBce.to  those  adjudicated  cases  - 
wbteh  'invotte islqiHar  circumM&noes.  as  in. 
the'cafle!&t'bar,.'and  In  this  case  the  duty  of 
st)iM»keepeni''foB.thA> Just. protection  of  their 
patrons,  or  those  la'wfttlly  on  or  within  their 
premiaesi.'r  In  .the  very  coaoprehenslve  brief 
oil  appellee  'We  find  a-  very  full  discussion  of 
this  subject,  with  numerous  irathoritles  cited. 

In  Larkln  ^v.  O^Neill,  llA  N.  Y.  221,  2S  N. 
E.  663,  cited  by 'appellee,'  the  rule  was  stated 
as  follows:    "The  defehdaat  Was  a  dry  goods' 
dealer,  transacting  a  .very  extensive  business. 
A    large   number   of   people   frequented,  his 
store  every  day.     The  bnsinesa  that  he  was., 
conducting  was, 'f item  its  tery  nature^  an'in< . 
vltatlon   to    the  public  to   enter   upon   bia  . 
pcemises.     He  waa  bouMd  to  use  reasonable ' 
puudence  and' care  in  keeping  his  place. in 
such  a  condition  that  people  .who  went  there 
by  bis  Invitation  -were,  not  unnecessarily,  or 
ukreasonaMy  e^iposed  to  danger.    The  mtms-  ■ 
ure  of  :hte  duty;  was  reasonable  prudedoe  and . 
caitaL"    And  for  this  dted  Beck  v.  Carter,  68.. 
K,"T.  289,  23  Am.  Bep.  175,  and  Bennett  v. 
R.  K.  Co.,  102  U.  3.  57T,  SB  L-  Bdi  285.    The 
coiirt 'in  speaking  of  the' f licts  in  that  case 
further  says:    'There  is  no  proof  in  tbe  case 
f rotn  which  .it  could  be  found .  that  the  de- 
fendant 'neglected  any  dully  that  he  owed'to 
the  pUlBtlfl. .  She  was  hot  exposed  to  any 
unrensonable  or  concealed  danger..    She  fell 
while  :wialkidg- dofwn  a  broad,  carpeted-  stair- 
way, between  tt  and  5  o'clock  In  the  after- 
noon.   There  wat  h'othlng  in-  the.  manner  in 
which  the  stairs '  were  constructed,  used,  or 
kept  fromwhlchdooh' a  result  could  reason- 
ably be  anticipated.    It-  is  quite  probable  that 
the  accident  occurred  from  slipping,  or  from 
a   misstep  by  the  plaintiff.     But,   whatever 
caused  the  injury^ .  it  is  quite  clear  that  it 
could  not  be  attributed  to  any  'want  of  care 
on  the  part  -of  the  defendant.    The  language 
of  tbe  court  In  Grafter  v.  Metropolitan  Rail- 
way Co.  (L.  R.  [1  a  P.]  300)  applies:     The 
line  must  be  drawn-  lii  ttiese  cases  between  - 
suggestions  and  possible  precautions;  and  evi- 
dence of   actual  negltg^ce,   such  -as   ought 
reasonably  and  properly  to  be  left  to  a  Jury." 

There  Is  no  testimony  in  the  case  at  bar 
that  can  in  any  seose  be  said  to  show  want 
of  "reasonable  prudence  and  care,"  or  that 
the  plaintiff  was  "unnecessarily  or  unreason- 
aiAy  exposed  to  danger."  At  best  the  testi- 
mony in  this  case  can  show  only  by  infer- 
ence that' the  greasy  substance  was  on  the 
floor. 

Then  the  only  fact  that  the  Jury  could  find 
l9,.'tlil8  :CODnaatlan   was.  that  the  .plalatitf.. 
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found  the  anbstance  on-liet'  shoe  after,  the 
accident  and  while  sittiag  ddwn.  May.  the 
Jury  infer  that,  becanse  of  this  fact,  the  de- 
fendant negligently  permitted  this  sub^ance 
to  be  on  the  floor  and  that  plaintiff  stepped 
on  it,  and  by  reason  thereof  fell  and  so  stut- 
tained  the  injury.  If  the  Jury  are  permitted 
to  80  speculate,  may  they  not  tutve  conclud- 
ed with  equal  degree  oC  certainty  that  be- 
canse the  plaintiff  was  -  looking  where  she 
was  walking  and  did  not  see  the  fiubstance 
on  the  floor,  that  the  fatty -matter,  bating 
been  found  neither  oh  the  heel  or  ball- of  the 
foot  where  the  weight  of  the  body  would 
necessarily  rest,  tbat  . because  she  did:  not 
experience  any  sense  <of  stopping  on  sueb^  isub^ 
stance,  that  becaose'.the  floor  had  been,  swept 
Immediately  previonsi! to  the  accident,  that 
because  an  e&aminatlon  niaide  lmmedl&te)y 
after  disclosed  mo  grease  spot  or:  other  evir. 
denoe  of  the  mashing,  .of  the  substance  on  tbe 
floor,  and  wlthodt  which  It.oonld  net  have 
caused  the  fall,  that  becaase  n»  such  pieces' 
of  fat  were  kept  ob  the  defendant's  counters 
near  that  pobit,  and  tiiat  all  the  meats  wene 
cot  on  blocks  behind  the  Ictoopters,  tbatthere^ 
foc^iand  because  of  ttese  facts  tbe  substanoe' 
became  Attached  to -ber  foot'  In^aome  ether 
place  and  at  a  diffieient  ttme. 

[2]  Facts  comstltiktlng  negligence  must  be 
pnren. '  In  tliis  case  tUe-enly  alleged  fact 
ftom  wblch  negUgence  might  be  eiTen-  infers 
red  is  in  itself  ddubtfti.  Appellee  cites"  the 
case  of  Mtttlaet.C!o.  v.  ClAggett,  1&  Ajkl  Oaa^ 
12,  where  ifee  .{ilafntlff  ution  entering  Xhe 
market^'  -trithoBt.  being,  able  to -see  clearly 
what  was  in  her  imUi,  stepped  :  upon  .B6m« 
fish  and  Ice  that  Aad  beeu'  spilled,  oa  ithe 
floor,  and  sustained  the  injury  1&  -  qn<stit)n. 
But  the  doctrine  dBclared  in  that. cue  la  not 
materially  differebt  from  that  before  stated^ 
There  die  court  taldr  "It. whs  the  duty  of 
the.  Market  Gottpany  to  igoard  against  dan- 
gei  to  their  patrons,  andK,  by  reason  of  the 
unsafe ' condition  of  the.  premises,  an'  injury 
to  a  patron  be  sustained^  without  fault  on  his 
part,  the  onus  is 'upokii  tbe  market  company 
to  show  that  it  <»u]d' not,  by  the  exercise  of 
reasonable  care  by  tlioae  for  who^acte  and 
omissions  It  was  .liable, :  have' prevented  the 
accident  Judge  Ck>oley .  la  Us  work'  on  Torts, 
pp.  601<^07,  says  thlit,  when  obe  "expressly 
or  by  Implication  iDvites  others  to  oome  upon 
his  premises,  whetheif.  for  .'business  .or  for 
any  other  purpose.  It  is  his  daty  to  be  rea- 
sonably «ure  that  he  is  'net  inviting  than  to 
danger,  and  to  that  end  be  must  exercise  or- 
dinary «are  and  prudence  to  render  the 
premises  reasonably  safe  for  tbe  i  visit.'  .And 
in  tbe  leading,  ffliglish  case  of  Indermaur  y. 
Dames,  U.B,,  1  C.  B.  274,  and  2  Id.  611, 
where  the  question  waa  fnlly  considoKd  as 
to  the  rights  of  persons  who,  upon  invitation, 
either  express  or  implied,  visit  ptemises.  up- 
on business  which  concerns  the  owner  or  oc- 
cupier, the  court  said:  'that  it  was  settled 
law  that  a  visitor  of  tliat  class,  using  cea- 
8«iiable  cara  on.  tii»  pai«  for  bla  own  aaCetj!, 


Is  entitled  to  :expect .  that  the  occupier  shall, 
on  his  part,  nas  reasonable  care  to  prevent 
daibage  from  unusual  danger  which  he 
knows  or  ought  to  know.'"  In  that  case 
there  was  no  question  but  that  the  fish  and  - 
ice  were  on  the  floor  where  it  ought  not  to 
have  been,  nor  was  there  any  question  but ' 
that  the  plaintiff  slipped  by  stepping  pn  the 
fish  and-loe,  and  so  caused  the  fall. and  the 
injury. ;  Besides,  a  witness,  employed  by  the 
party  owning  tbe  particular  stall  in  the  mar^ 
ket,  testified  that  he  had  seen  the  fish  and 
ioe<  on  the  floor  in  the  aisle  a  short  time  be- 
fore th6  {daintlfl  came  in,  but  he  waa  ei^ag- 
ed,  and  did  not  stop  to  take  them  up  but  did 
so  after- the  accident,  so  that,  the  danger  be- 
ing shown,  tbe  question  of  knowledge  or  op- 
portunity to  know  of  it  upon  the  part  of  de- 
fendant was  clearly  a  question  for. the  Jury. 

[S]  But  aasomiog  that  the  gtiaaefl  was  on 
the  floor  and  was  tbe  cause  of  plalatlfTa  fall, 
befora  plaintiff  can  recover  there,,  muat  be 
some  evidence,  'At; Least,  tdnding  to  show  that 
defendant  or  its  agents  knew,  or  by  the-  exer- 
cise of  reasonable  diligence!  could  have  known, . 
this  fact,  before  It  may  be  held  guilty  of . 
n^gligenc& 

In  Reeves  v. '14th  StMet  Store,  110  App. 
DlV;  735,  »e  Ni  Y.  Supp.  44»,  the  plaintiff  feU 
on  defendant's  stair,  claiming  ishc  slipped  oo 
what  "looked  as  though  aome  one'  had  spit 
up  a  lot  of  phlegm  and  it  hadUitd  tbee»  the 
way  it  was  fdr  two  or  Hkiiee'dsfyst  for  it  was 
drlbd  around  tbe  edges,  and  'that  is  what  I 
took  it  I  fell  on.'*  Mr.  Justice  Gaynor  said: 
"Thfe  verdict  was'  not  Justlfled  either  on  tlie 
law  or  tbe 'facta.  'Tbisre  was  no  evidence 
that  the  defendant  knew  of  the  mesa  on  the 
stairway  if  'cribM.'by'tlie  plaintiff  and  ber 
husband,  nor  from  which  It  could  be  found 
that  it  was  there  so  long  that  in  ordinary 
care  the  defendant- shotild  have  known  of  It 
and  removed  it  It  could  not  remain  there 
long  with  'people  constantly  iralklng  over  it, 
to  say  nothing  of  the  store  being  swept  and 
cleaned  daily."- 

We  hold  it  to  be  tlie  rule  that  in  the  case 
of  a  inerchant,  where  tlie  public  are  invited 
on  his  premises-  to  inspect  and  purchase  his 
goods,  he  is  held  to  a  greater  degree  of  care, 
and  diligence  than' otherwise,  yet  he  cannot 
be  held  to  be  an  insurer  of  the  safety  M  Ids 
patrons. 

In  'this  case  w«r  are  unable-  to  ftid  any  evi- 
dence of  negligence  at  all,  and.  In  addition 
to  what  has  been  said  in  that  regard,  the  de- 
fendant's assistaat  foreman  of  the  market 
testified  that  it  was  his  duty,  and  to  which 
be  attended,  to  walk  about  the  floor  and  to 
pick  up  matches,  cigar  stubs,  and  other  de- 
bris that  he  might  And.  It  was  therefore  tbe 
duty  of  the  court.  In  the  absence  of  any  evi- 
dence as  to  negligence  ufwn  the  part  of  the 
defendant,  to  have  directed  a  verdict  in  its 
favor.  . 

In  this  the  case  of  a  working  woman,  de- 
pendent upon  her  labor  for  support  and  with 
a -probably  permauei^;  injur;'.,  ia.pEeseated 
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ime  wbiUif  strangly  finpeil^ vto 'both  a  eoort 
knd  Jlir^,  but  tbdsteriiilne'OtlMtrwise' tba« 
we  doi'vtSonld  be  to  hpld'that  tfaemitre  fact 
of'  the  MOMent  !■  auffideat  la  Ittelf  to.  charge 
the  defeai^anc  vltai'the  fanlt,  foFtheEe  does 
not  appear  from  the-«r<deBC8'a.:farUwre.Qpon 
Its  part'  to  (peBform>  aii)t  daty.  «klobitlw:law 
enjoins.    '    i    ■•■        '■;:■:  ■-■■        •' 

Vbe  Jftdsmesit  i»  reversed' oAd^the  <iase  !•• 
maadedi     BlU  the '  Jtldgee '  eenQurtliigL' 


<»  Ool«.-Ap»r«St).ir  ,  '    ■ '.  ,1.  ;:i..  .  |. 
WABD  *.  COLORADO  mkSTHBM^R.  Oat 
(Ooart  «(' Appebl*  of  CUdtadb;    Key  18,  t»12.) 

1.  Mihfioii>Ai,  <3b^iPOtunoira  (ff  680,  6S1*)— 

-    CSB  «!>   STUK»~<PO*xa  (ra  'QKAltC  Frait-! 

.  omsB. 

Const  art  20,  created  a  mnnidpal  cor- 
iraration  known'  as  t&e  city  and  county  of  Den- 
Tcrl  and  provided'  tkat  the  charter  »f  the  city 
4^  Deaver,  aeifar  as  applioahle,  ^nld  be  the 
.charter  of  the  new  -  corporation  until  a  new 
charter  was  adoptea  as  therein  provided.  Sec- 
tion 4  of  that  article  provided  that  no  fran- 
chise''(elatti«:to  aat  street  should  be  cmiited 
except  on  the,,  vole  ^  the  qualified  taspayinv 
electors,  but  made  no  special  provision  lor  the 
calling  and  conduct  of  an  election  to  vote  on 
proposed  f  taachisea.  'Held,  that  the  old  charter 
was  the  chanter  of  the  new  conioration  only  ao 
far  as  not  in  conflict  T:it)i  article  20,  tb^tthe 
provision  of  section  '4  was  effective  as  soon  as 
adopted,  and  bence  that  a  franchise  granted  by 
■the  city   codncfl  -theteafter  bat  :piioe  to   the 

•doptioB  of  a  QeK.-<:l)Mter  was,  vpid. 

,  [E3d.  Note.— For  etber  caseSr  .see,  Municipal 
Corporations,  Cent  Dig,  H  1459-1466;  Dec. 
•Dig.  M  680,  681.*J  '•  '•     ' 

2.  CoNSTiruTiowAi.  tjiVr'  (|  15*)T^t3oNSTRUC-' 

TtOW— trBEBAI,  OS   StHlOr  'Ob*ST«TjCTIOW. '  ■ 

The  prevwion  of  Const  -ert.  20.  that  the 
charter  of  the  pity -of  Denver -, sbouid  ,  be.  (1^ 
.charter  pt  the  city  and  county  pf  Denver  untit 
'the  adoption  of  a  new  charter:'  hieing  intended 
for  temporary  purposes  enly^  snonld  Deslrtatly 
eonatmed.  ■  •  ,:  r 

.  £Ed.  Not&— For  etbcr  oaqes,.  ace  CbqsMAo: 
Mpnal  lAV.  Cent,lj>ig.^9;,Pec.  Dig.  |j[2.*^( 

3.  CON.BOTUHDIirAL  l4AW,(i  12*)r-CoN9TBjqfO- 

TIQH— MBERAL   OB   STRICT  COKSTBCCTIOW.  ' 

The  pTOvision  of  ConSt.  art  20,  f'4,  that 
Bio'  frandhise'  relating  to  any  stiedt  «f  Die  -eity 
«»d>c(nv»ty.iot Denver  sbaJil  be, grmted, except 
on  the  -Tote  of  .t)>e. qualified. ^paying  electon, 
l>eing  intended  to  ptbtect  the  interests  of  uti 
pe^ige,  should  be  libeifally'leoostraed; 
•  pEd; '  Ntffe.'^Tbr  other  cases,  see'  C6n8tfttii 
tteMd-Law,  Cent  Dig..ie;  Due.  Dig.  |.12,*I. 

4.  MvmaiPAi,  CottOBAVtoNs  (|  684*)-h-U8B 

,  .or  SSBCSraT-CrXANXB  W  PJB4VU.KOE8. 

.  A  ffanpb^ie  to  n,  railroad  company  author^ 
Ising  the  use  of  a  pablle'  street  granted  by  the 
coontil  of  the  dtf  aed  county  <tt  Denver,  which 
i*  void  under  Gonstl  art  20,  |.  4,  requiring  aoch 
franchise,  to  be  granted  only  on  the  vote  of,  the 
taipaying  electors,  is  not  good  as  a  permit  or 
license."    •■■'•.  ' 

•'  [Bfl;  -WJte.— i'of'oieher  casA,  ttti  Mtiidcfpa> 
OorperatioBM,  Cent  XHg.  |' 1481;.' Dec.  D^  { 

fi.  Baiumiap*.  (l.T8*'>-STSErr8  — E^LAVaHina 
.  ARO  PainvEQuta-F-.<}osBmvon.os  awd,  Op- 

skATtotT..'  .  .    ■      , 

■  'It  m'nilroad  'Coniipa'ny  nn'der  a  franchiira 
gnittiuir  lt'ti>e;nse  of  city  streets  ted  pewer  to 
alter, or  ebi^nge. iU  qtuto,  snfh, right  ^as.net 


regard  to  '>issted  Mgktk  of  ■ 'these  -  iBjoBsd.  and 

such.absoiqte^jright  co«ld  aot  bs  derived  fr^^ 
a  subsequent  void  franchise. 

[Ed.  ■  Note.— For  other  cases,  see  'Bailroada, 
Cent  Dig.  (i  195,  196,  l«6-20i;  Dec.  Dig.  f 
76l*I         .■  ■/■.■<■•,' 

8. '  KAItttO  ArtiS     (f    19*S  —  STKEHB  —  OBBTBtTO* 
lIOir»~Sura  ST  PKITATB  :PkB8QN. 

Anownerof  property,  not.abntting  on  thaf 
part  of  a  street  on  wnich  it  is  proposed  to  con- 
struct a  railroad,  but  which  would  be  specially 
injured  by  each  eonstmction,  hiay  maintain '  A 
•nit  for.  relief  acaiost  mKlt.  ebetcaction  of  tbf 
street 

[Ed.  Note.— For  other  cases,  aee  RailroadSt 
Cent  Dig.  H  192,  1«3,  202;  203;  Dec.  DigTl 
79.*1 

71  Railboatmi    fl    TO*)  —  HtBBPra — Obbi^OB^ 
'TiONh— Acmoif  wok  iKjinionoir.  . 

.The  conetruetioit  of  a  railroad  on  a  city 
street  under  the  authority  of  a  void  franchise, 
being  a  public  nuisance,  may  be  eiijoined  at  tlie 
suit  of  a  property  owner- Suffering  special  in- 
jnsy  tbereaom,  a>d  he  is  not  required  to  aesoit 
to,  an  action  at  law  for  damages. 
'  [Ed.  Note.— For  s  other  cases,  see  Railroadik 
Cent  Dig.  If  192,  193,  202,  20?;  Dec.  Dig.  | 

Appeai  from  District  Court,  City  and  CdiOi- 
ty  of  Denver;   Carlton  M.  Bliss,  Judge. '. 

Action  by  Edward  F.  Ward  against  the 
Colorado  Eastern  Railroad  Company.'.  Froila 
aiii  order  dissolving  a  tempoi'ary  injan'ctlon 
and  a.  decree  .dismissing  the  bill,  plaintiff'  ap^ 
peals.  Reversed  and  remanded,  with'  direc- 
tions. ^.  .',•..,  .        .    », 

j^^ohn  A..Ri|ab,  fqrmniellaDV.  Bogma,  m^ 
l){i  ,A  .JohoBosi,.  for  «pp01ee.  ., 

>   r   •  .'■■■  ■•..■:■•       .;   ',   •  ." 

<}UNNlNaHAM..Jr<  In,  ocder  to  iqajice  tm 
clear  .as  possible,  the.discnsslpn  of  the  points 
presented  for;  consideration  by  tt^is  appeal, 
we  shall  first,. a.tate.  cbronologically  ^)ie  hisr 
-tiqriical  facts  .outi  of  yibUsh  they  spring..  Tl^ 
italics  used  tlfroughoutiare  fo^a.  .  . 

.,Ia  ^anuATy,.  1^86,  the  council  of  the. city,  of 
Deliver  pasaeid  an  ordinance  granting  to  the 
Penji^er  Railiro^  &  Land  Cpnipany  tl^  rlgt^^ 
iq.^ay  ,fnd  operate  a  single  tracfc  «if  ttwee 
f^i  gainge  pn  a  short  8ec^oin;pr  portion.  «if 
'Wewat|» 'Street;  ^.distance  #n  said. street 
covered  by  the  grant  being  but «  few  blocltsv 
$aid  tri^ck.was  to,  V{b. need  for  geper^.^tettn; 
?j^w^y,  purposes. ..  Sections,  6  ,apd  7  <)t  8J^^d 
ofdina?u;e  read.w  foUoj^s:  ,.  ;,,... 

,  "Sec,  6^  ^^4t  the  exist^u:«  an4  duratU»^ 
oi.t?^e  prlvlje^  hereby  jgraift^  jif  uflonthfi 
com^f^lof^  ^t  the,  ,trj9K:ks  of  said  conspaay 
shall  be  cojtnpile^d,  and  tbAt  trains  shall  ;be 
in  actual  and  regular,  use  each  day  for  .tl)e 
carrla^  of  freight  and  passengers  vHtJiit^ 
tU^  montht  fropn  the  date  of  tl^e  pubUcation 
Qf  thii  ordii^nce;  that  ttie,  duration  of  the 
said,  jprlylleges.. shall  only  . continue  so  long 
as.  trains  are  in  regular  .i^  as  aforesaid, 
otherwise  this,  ordinance  \^  to  be  null  and 
void,  and  the. said  privileges  forfeited,,  nnr 
less  legally  oliBtr.ucted,  to;  ..adverse  |)roceed- 

,  -__w T, -,  — r -.-.  "—  ^^,     "p*^  7,,That. the  privileges  hereby  grant: 

abspl}i,t«i  to.be.exercifi^  at  if  ill  and  without '  ed.  to  saW  Company  thaXl  not  t>e  suhject.  to 

*9»t'MtM*  iMSM  sM4sMi44oiilo  a^a  SMtleti  NVlEBSRia  Ztoo.  sift  *  An,  Oic.>lC#'lM  aOTl«s««»p!r  Iba<i«s' 

tRehetrlns  dsnled  July  8,  UU. 
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trmufor  or  MtiffmMnt  either  ««>I«ntaray  or 
by  operation  of  low,  except  by  the  consent 
of  the  city  council  of  the  city  of  Denver 
first  had  and  obtain^." 

In  March  of  the  year  following,  1887,  an 
ordinance  was  passed  by  the  said/,  city  coun- 
cil, recognizing  a  change  of  the  corporate 
name  from  the  "Denver  Railroad  9c  Land 
Company"  to  the  "Denver  Railroad,  I«nd  & 
Coal  Company."  By  said  ordinance  of  1887 
the  company  was  also  glv«i  the  right  to 
make  the  road  standard  gauge  by  laying  a 
third  rail  and  to  extend  the  same  on  Wewat- 
ta  street  some  five  or  six  blocks  farther  than 
bjr  the  first  ordinance  it  was  permitted  to 
do.  Section  3  of  the  ordinance  of  1887  reads 
as  follows:  "Sec.  3.  That  the  terms  and  re- 
quirements of  said  orditiance  Jfo.  8  of  the 
series  of  1888,  so  far  as  applicable,  shall  ap- 
ply to  and  constitute  the  term  and  require- 
ments in  the  Jayinff  of  said  additional  rail 
an4  in  the  extension  of  the  track  of  said 
company  iciihin  the  dtp  and  the  provisions 
In  said  ordinance  as  to  laying  the  tracks  in 
the  center  of  the  street,  placing  the  same  at 
ipade,  and  the  changing,  elevating  or  lower- 
ing Uie  same  by  requirement  of  the  City 
council,  and  in  general  all  the  provisions  of 
'^aid  ordinance  No.  8  shall  be  held  to  apply 
spisciflcally  to  the  additional  grant  or  fran- 
chise herein  conferred  upon  said  company." 

At  the  November  election  in  1902,  an 
ameodment  to  the  Constitution  of  this  state 
was  adopted,  which  amendment  is  known  as 
article  20;  the  last  paragraph  of  section  4 
of  said  amendment  reading  as  follows:  "No 
franchise  relating  to  any  street,  alley  or  pub- 
lic place  of  the  said  city  and  county  shall 
be  granted  efecept  upon  the  vote  of  the  qual- 
ified tat^ayinff  elector*,  and  the  qaestion  of 
Its  being  granted  shall  be  submitted  to  such 
vote  upon  the  deposit  with  the  treasurer  of 
the  expense  (to  be  determined  by  said  treas- 
nrer)  of  such  submission  by  the  applicant  for 
said  franchise."  This  amendment,  by  proc- 
lamation of  the  Governor  duly  Issued,  went 
into  effect  on  or  at>oat  December  1,  1902. 
On  October  6,  1903,  almost  a  year  after  the 
adoption  of  the  aforesaid  amendment,  the 
dty  eoundl,  proceeding  under  the  old  city 
charter,  passed  an  ordinance  purporting  io 
grant  to  defendant  company  a  right  of  way 
6r' franchise  over  certain  streets  and  alleys 
of  said  city  and  iconnty  of  Denver,  on  wttlcli 
It  had  not  theretofore  claimed  or  been  granted 
any  privileges.  This  ordinance  was  to  take 
effect  upon  the  company  accepting  the  con- 
ditions of  the  same,  among  which  was  one 
annulling  the  Wewatta  street  franchise  or 
grant.  We  assume,  nothing  in  the  record  to 
the  contrary  appearing,  that  the  company  ac- 
cepted the  conditions  of  the  ordfnance,  and 
relinguished  whatever  right  it  possessed  in 
Virtue  of  the  fbrmet'  ordiiiance  in  and  to  the 
Wewatta  str^t  grant  Tl)e,  right,  of  way 
which  the  last,  ordinance  attempted  to  vest 
in  the  company  paSsed  aioifg  and  over  a  por- 
Uoni>t  Clia^J«U:eefe  iA:t(wKcMar.  and  cowtty  ot 


Daover,  on  tvUch  la  ■  two-story  t>Hck  botd 
property.  In  which  plaintiff  resided,  and 
which  be  owned  and  operated'as  a  hotel. 

The  amendment  of  the  GoaatitntiOB,  refer- 
red to,  provides,  among  other  things,  for  the 
adoptioB  of  a  new  diarter  by  tlie  consptidat- 
ed- .  mpnicipaUty  of  tlie  dty  and  conntT  -of 
Denver,  which  its  adoption  created;  but  the 
new  charter  liad  not  becA  'adopted  at  the 
time  of  tbe  passage  of -tltB^tlilcd  ordinanoe 
above  referred  to.  The  amendment  contain- 
ed a  provision  r(»ding  'as  follows:  "The 
charter  and  ordinances  of  the'city  of  Denver 
as  fbe'slOueBhtfir  exist  when  this  amend- 
ment takes  affect,  abaXl,  for  the  titae  being 
only,  and  as  far  as  appUeabl^  be  the  dui:<«r 
and  ordlnanoes  of  the  cit;  and  coonty  cS 
Denver."  Notwithst^naing  the  conditions  in 
secUop  7  of  the  ordinance  ot  1886,  forhidd-^ng 
the  grantee  or  beneficiary  therein  named  to 
transfer  the  frandilse  by  said  ordinance 
granted  it,  the  corporation  appears  to  have 
given  a  trust  deed,  early  in  1887,  which  in- 
cluded said  franchise.  This  trust  deed  was 
later  foreclosed,  and  it  'Is  admitted  that 
whatever  rights  appellee  ever  Iiad  in  and  to 
the  Wewatta  street  grant  were  transferred  to 
it  by  one  Burke,  who  bought  the  property 
under  the  foreclosure  of  the  trust  deed  afore- 
said. 

Although  almost  20  years  had  elapsed  be- 
tween the  date  of  the  Wewritta  street  grants 
and  the  passage  of  the  ordinance  of  1903,  no 
attempt  appears  to  have  been  made  by  the 
company  to  construct  a  road  on  Wewatta 
street,  or  othwuvise  comply  with  section  6  of 
the  ordinance  of  1886.  Whatever  right  ap- 
pellee has  in  Cltaie  street  is  d^)endent  whol- 
ly npon  tbe  last  of  the  three  ordinances; 
that  is,  the  one  passed  in  1903. 

The  plaintiff.  Ward,  filed  his  bill  of  com- 
plaint in  the  district  court,  alleging  that  the 
defendant  company  was  preparing  to  grade 
and  lay  its  tracks  across  Cline  street,  at  a 
considerable  elevation  above  the  natural  sur- 
face of  said  street,  in  tbe  vicinity  of  his 
property,  in  such  a  manner  as  to  intercc^ 
tntvel,  seriously  curtail  his  trade,  and  there- 
by greatly  diminish  the  income  whicb  he  en- 
Joyed  therefrom,  and  depreciate  the  marltet 
value  of  bis  real  estate,  consisting  of  ilx  lots 
and  the  hotel  baildlag.  He  farther  charged 
that  the  defmdant  was  thns  proceeding  in 
the  construction  of  Its  roadbed  and  in  the 
laying  of  its  tracks  without  warrant,  tight, 
or  authority.  He  asked  tluit  tbe  defendant 
be  enjoined  and  restrained  from  proceeding 
with  said  work.  A  temporary  restraining  or- 
der was  granted.  The  def^^dant  aaswered, 
asserting,  among  other  things.  Us  tight  t* 
lay  the  track  under  the  ordinance  of  1903. 
A  bearing  was  had,  resulting  in  tlie  dlaseln* 
tlon  of  the  temporary  retraining' orde^  and 
the  dismiss  of  plaintUTa  bill,  tcom  «rhich 
order  and  decree  tbe  plaintiff  prosecute*  tUa 
Appeal. '  No '  evidence  i^as  offered  on  the 
hearing  by  the  defendant.  The  evldencie  pro- 
duced by  tbe  slalntUFxleadjr  eatabliobed.ida 
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contention  tliat  the.  completlob  of  defendant's 
road  acroBB  CUne  street  would  result  in. sub- 
stantial damage  to  bis  bnatnees,.  reducing 
most  seriously  tlie  daily  income  -  which  he 
d«riTed  from  his.  hotel  property,  and  depre- 
ciate .the  market  value  of  iiis.real  estate  (es- 
tiidated  to  be  $60,000)  fully  one-half. 

[1}.l.  If  the.  ordinance  of  1903  was  valid, 
then  the  Judgment  of  the  trial'  cquft  to'iuanl- 
festly  correct,  and  plainturs:iiellief  .la.>at  by 
injunction.  The  'Kalldlty  of  the  ordinance 
tarns  upon  the  pMfper  construction  of  that 
portion  of  article  20  of  the  Constitution 
which  provide»'for  the  submiseion  of  all  pro- 
posed frsndiises  relating  to  streets  and  al- 
leys to  a  vote  of  the  qualifled  taxpaying  elec- 
toffs. 

Succinctly  stated,  def^idant's  position  as 
to  article  20  is  that  the  power  of  the  city  and 
county  of  Denver  to  grant  a  franchise  re- 
mained nnchanged  and  unaffected  by  the 
amendment  until  the  new  obaTter  of  the  city 
and,  county  of  Denver  had  been  adopted  and 
gone  into  effect.  In  other  words*  the  amend- 
ment .constituted  the  fundamental  law  of  the 
city  and  county  of  Denver  only  after  the 
taking  effect  of  the  .new  .char|«r.  'Any  other 
interpretation  of  the  ajpepdment,,Bay  coun- 
sel for  the  defendant,  would  give  a  tetroapee- 
tire. effect  to  it,  and  would  make  of  article  20 
ail  amendment  to  the  old  and  the^  existing 
charter  of  the  city  of  Denver,  which,  :by  the 
amendment,  was  made  the  charter  of  the  new- 
ly created  municipality,  aa  far  at  appiicsble. 
Plaintiff  insists  that  hy  the  adoption  of  af^ 
tide  20  all  power  ■  and  authority  to  ^ant 
such  franchises  as  the  one  tmder  considera- 
tion was  eo  instanti  taken  .from  the  city 
council  and  vested  in  the  taxpaying  electors. 
In  short,  the  plaintiff  affirms,  t^nd  the  de- 
fendant denies,  that  the  provision  of  the 
amendment  pertaining  to  franchises  was 
self-executing. 

Article  20  of  the  Constitution  has  received 
the  attention  of  the  courts  of  review  of  this 
state  upon  several  occasions. 

In  McMurray  v.  Wright,  19  Colo.  App.  22, 
73  Pac.  259,  Thompson,  P.  J.,  spet^klng  for 
the  court,  said:  "The  old  charter  of  the 
city  of  Denver,  in  so  far  as  it  is  the  charter 
of  the  city  and  county  of  Denver,  Is  likewise 
to  be  considered  in  determining  the  extent  of 
the  council's  authority.  But  that  charter  is 
not  the  charter  of  the  city  and  county  except 
quattfledly.  It  Is  such  a  charter  only  in  so 
far  as  it  is  applicable  to  the  constitution  of 
the  new  corporation."  Here  we  find  an  an- 
swer to  the  question:  What  is  meant  by  the 
phrase  as  used  in  article  20,  "as  far  as  ap- 
plicable"? That  is,  applicable  to  what?  The 
Court  of  Appeals,  in  the  quotatipn  Just  made 
from  the  McMurray  Case,  says  it  means  "ap- 
plicable to  the  constitution  of  the  new  cor- 
poration," and  it  also  says  that  the  old  char- 
ter is  only  qualified  by  the  charter  gf  the  new 
corporation.    It  would,  seem  plain,  from  this 

announcement  of  the  Court  of  Appeals,  that 

...       ...      i.     •  I       .  ,-j    ■  /  . 


artitile  20,  vfiin  Its  adoption,  became  at  once 
effective,  at  least  In  certain  particulars,  and 
required  no  legislation  to  put  it  into  effect 
In  other  words,  defendant's  contention  tliat 
it  was  intended  as  a  part  of  the  fundamental 
law  of  the  new  charter  of  the  city  and  coun- 
ty of  Denver  only,  and  was  intended  merely 
as  a  guide  to  the  charter  convention  In  fram- 
ing the  bew  charter,  would  seem  unsound. 
■  In  Hallett  t.  Denver,  46  Colo.  487,  104  Paa 
1038,  the  Supreme  Court  bad  under  consider^ 
ation  section  4  of  article  20.  In  this,  case  it 
was  contended  by  the  plaintiff  tlwt,  during 
the  interim  between  the  disincorporatioo  of 
the  former  municipality  and  the  adoption  by 
thQ  new  city-  of  a  new  charter  and  ordi- 
nanoeSt  the  city  council  was  without  author- 
ity to  make  public;  improvements  (in  that 
case  levying  sidewalk  assessments).  While 
the  Supreme  Court  in  the  Hallett  Case  found 
that  the  city  council  might,  by  virtue  of  their 
authority  under  the  old  charter,  properly 
levy  such  assessment,  it  reached  that  conclu- 
sion upon  the  gi^ound,,  as  announced  on.  page 
489  of  46  Colo.ri  104  Pac.  1038,  that  article  20 
contained  nothing  which .  makes  inapplicable 
to  tfie  n^w  city  during  this  inter(fn  its.  pos- 
session of  tile  power,  to  initiate  and  faompieibe 
public  lmprov«^euts.  On  the.  contrary,  by  (i 
strong  implication  at  least,  as  the  .court 
pointed  out,  article  20  directly  provided  for 
such  improvefnepts  by  the  continuance  ip 
office  of  the  t>oard  of  public  works  until  its 
successor  had  heen  elected. and  qualified.  As 
the, court  announced  in  the  Hallett  Case,  the 
board  of  public  works  would  be  a  useless 
body  were  not. special. powers  at  the  time  and 
by  the  amendment  conferred  upon  it,  since 
the  board  of  public  works  was  intrusted,  un- 
der the  old  ordinances,  with  the  supervision 
of  public  works  like  that  involved  in  the 
Hallett  Case.  The  Supreme  Court,  in  that 
case,  announces  squarely  that  the  phrase  in 
section  4  of  article  20,  "so  far  as  applicable," 
has  reference  to,  article  20,  thus  agreeing 
with  the  Court  of  Appeals  in  the  McMurray 
opinion.  In  the  Hallett  Case  the  Supreme 
Court  used  this  language:  "If  there  is  noth- 
ing in  that  article  [article  20]  which  renders 
inapplicable  the  charter  and  ordinances  of 
the  former  city,  then  they  are  the  charter 
and  ordinances  of  the  new  city  and  county 
of  Denver  for  the  time  being  only."  It 
would  seem  plain,  by  a  parity  of  reasoning, 
that  the  Supreme  Court  would  have  held, 
bad  the  question  been  before  it,  that,  if  there 
was  anything  in  article  20  which  rendered 
inapplicable  the  charter  and  ordinances  of 
the  former  city,  then  such  charter  and  ordi- 
nances would  not  become  the  ordinances  of 
the  new  city  and  county  of  Denver  for  th^ 
time  being,  or  at  all.  , 

Counsel  for  defendant  well  say:  "It  was, 
however,  foreseen  by  the  Legislature  that 
some  time  must  necessarily  elapse,  and  that 
a  long  time  might  elapse,  before  a  new  char- 
ter would  be  adopted."    The  prescience  «f 


Digitized  by 


Google 


670 


. ; :  12S  PACIFIC  <  RBFQBTQE  <  [ : !  / 


(Colo^ 


the  Legislature  In  tbia:  beliaU  was  Hbon- 
dantly  vindicated  by  the 'events  which  fol- 
lowed. The  Interpretation  insisted  upon  by 
defendant's  counsel  would  make  the  pro- 
vision  of  the  twentieth  axaendment  read,  in 
effect,  as  follows:  "No  franchise  relating  to 
any  street,  alley  or  pnUlc  place  of  the  said 
d^  and  county  shall  be  granted,  except  up- 
on the  vote  of  the  qualified  taxpaylng  elec- 
tors, wnles»  those  deiMng  such  franchise 
can  inditce  thi  otmnoil  to  act  upon  the  appli- 
cation before  the  new  charter  shaU  ie  adopt' 
ed  and  take  effect." 

[2;  I]  We  are  unwilling  to  place  tMs  inter- 
pretation upon  the  language  of  article  20, 
and  we  cannot  bring  ourselves  to  believe  thtit 
Such  was  the  legislative  latent,  or  the  un- 
derstanding of  the  voters  when  the  amend- 
ment was  acted  uptm  at  the  polls.  The  pow- 
er left  remaining  in  the  old  offlclals,  and  in 
the  old  charter,  was  designed  for  temporary 
purposes  only,  and  to  prevent  governmental 
<^aos  ta  '  the  new  municipality.  Hence  we 
think  siieh  power  and  authority  sliould'  re- 
ceive a  strict  con^ruction;  but  the  amend- 
ment'to  the  Gonstitutioii,  b^ing  designed  to 
proteidt  the' interests  of  the  people,  should  be 
liberally '  Mnstrued,  to  the  end  that  Its 
beneflclenit  designs  inay  be  effectuated.  If 
the '  language  of  article  20  should  receive 
the  construction  contended  ftir  by  defend- 
ant, then  the  old  council  whs  left  in  a  po- 
sition to  dispose  of  franchise  t»ri»lleges,  dur- 
ing the  interltn  between  the  adoptiob  of  the 
amendment  and  before  the  taking  effeiSt  of 
the  new  charter,  to  an  extent  that  could 
practically- nullify  the  purpose  W  the  amend- 
ment for  20  years.  This  interpretation  would 
also  operate  to  prevent,  or  at  least  to  delay, 
the  adoption  of  the  new  charter  indefinitely, 
or  might  well  do  so,  at  least,'  while  the 
adoption  of  the  interpretation  contended  for 
by  the  plaintiff  would  teMfl  greatly  to'  accel- 
erate Its  adoption. 

The  prime  purpose  of  the  constitutional 
amendment  was  to  bestow  Upon  the'  inhabit- 
ants of  the  city  of  Denver,  and  certain  sur- 
rounding territory,  a  very  greatly  lncrea.<;ed 
measure  of  home  rule,  and  the  object  of  the 
provision  now  under  consideration  was  to 
give  the  taxpaylng  electors  of  the  aforesaid 
territory  absolute  control  Over  the  granting 
of  franchises.  li  must  be  clear  that  the 
Legislature  in  framing  and  submitting  the 
amendment,  and  the  people  in  adopting  it, 
had  these  purposes  In  mind.  Therefore  It 
cannot  be  assumed  that  either  the  Legls- 
lature  or  the  people  deliberately  Incorporated 
In  or  omitted  from  the  amendment  provi- 
sions calculated  to  work  powei^ully  against 
and  greatly  delay  the  adoption  of  the  char- 
ter for  which  the  amendiheut  provided,  and 
which  was  one  of  Its  Important  purposes. 

Again,  if  the  old  charter  provisions  regu- 
lating the  granting  of  franchises  be  held  to 
be  operative  after  the  adoption  of  article 
20  and  before  the  adoption  of  the  new  char- 


ter, tben  the  dty  council  .was  given  a  tre-> 
mendous  power  which  it'  had  never  thereto^ 
fore  enjoyed,  namely*  the  granting  of  fran- 
chises over  the  streeta  and  alleys  and  public 
places  of  all  that  territory  -which  had  not, 
before  the  adoption  of  Uie  amendment,  con' 
stituted  a  part  of.  the  dty  of  Dearer,  but 
after  its  adoption  had  become  a  part  of  the 
new  mnnidpality,  and  thus  article  20wonld 
in  truth  and  in  fact  become  an  amendment 
to  the  old  charter,  at  least  in  effect. 

In  McMurray  v.  Wright,  supra,  Presiding 
Judge  Thoinpaon  uses  the  'following  las- 
gnage:  "The  mayor  and  the  persons  com- 
posing the  coundl  bf  thfe'tity  of  Denver  be- 
came, bv  virtue  of  the  ammdment,  the  may- 
or and  council  of  the  dty  and  county  of 
Denver.  The?  mayor  and  mfembers  of  the 
council,  a«  Well  as  all  other  offlcere  of  the 
new  corporation,  derived  their  title  to  office 
solely  frmn  ihe  amendment.  Thev  hare 
therefore  such  powers  as  it  empressly  con- 
fers, or  are  ileffitimateHu  deducible  from  it 
and  cMuistchi  uHfh  it,  and  Ho  other.**  We 
tlilrig  M:  *»n  hardly  bfe  seriously  contended 
that  anywhere  within  the  four  cordis  Of 
the  amendmeiat  (fwm' Which  the  dty  coun- 
cil, who  attempted  to-  pas^  the  ordinance  of 
1003,  "derived  their  title  to  office")  Is  pow- 
er expres^y '  conferred  upon  said  council  to 
grant  a  franchise  such  as  tlie  One  in  ques- 
tion; nd'more  do  we  think  it  can  be  contend- 
ed that  thert  will  bfe  found  Any  such  authori- 
ty legitimately  dedudble  from  the  amend- 
ment'and  consistent  with  It. 

■In  Pebple  v.  Adams,  31  Colo.  476,  73  Pac. 
86e;  the  twentieth  amendment  was  before  the 
Supreme  Court  tor  interpretation.  In  this 
case  the  Governor,  proceeding  upon  the  as- 
sumption that  sectlofl  45  of  the  old  charter 
of  thfe  dt;^  of .  Denver,  In  so  far  as  it  per- 
tained to  His  power  to  remove  certain  city 
officials,  was  still  in  force  and  applicable  to 
the  <*bridItlon  tjieh  iextstlng  (the  new  charter 
not  yet 'having  been  adopted),  attempted  to 
remove  certain  of  the  city  offlclals  from  of- 
fice iand  to  ai)polnt  successors  in  their  place. 
We  have  examined  the  original  briefs  iaied 
In  that  case,  'and  also  the  briefs  filed  on  re- 
hearing. Brilliant  counsel  pressed  the  Gor- 
eriior's  contention  upon  the,  court  It  wa» 
pointed  out  that '  the  amendment  made  no 
provision  fbir  the  removal  of  officers,  and  If 
the  Courts  should  hold  that  section  45  of  the 
old  charter.  Which  permitted  the  Governor 
to  remove  certain  officers  of  the  city,  had 
been  annulled  by  the  adoption  of  article  20, 
then  the  power  of  removal  rested  nowhere. 
A  most  appalling  picture  was  painted,  by  the 
attorneys  representing  the  Governor,  of  the 
results  that  might  follow  such  a  construction 
of  the  act^  The  attention  of  the  court  was 
drawn  to  the  fact  that,  no  matter  how  cor- 
rupt or  inefficient  the  city  offlciais  might  be, 
they  must  remain  in  power  Indefinitely,  and 
even  though  they  might  have  been  stricken 
with  Insanity,  or  had  removed  permanently 
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from  tbc  dt^  and  Atate;  '  Bvenihe  police 
force.  It -wan  contended,  :c«iild  sot,  under  gnch 
Interpretation  of  article  20,  be  diminished  by 

•tbe  discharge  of  a  single  patrolman.  Yet 
the  eonrt,  i&:  thi^'faee  of  this  abovlBg,  an- 

'«wered  '  thus :    "The  avowed   object  -  of  the 

-General  Asaembly  In  eubmlttlhg',  and  the  pre- 

«timed  Intent  of  the  people  in  ratifying,  this 
amendment  mnst  be  giren  effect  If  the'lan- 
Koage  therein  employed  will  allow,  eren  'If 
the  result  be  a  withdrawal  of  restraints  upon 
the  officers  which  heretofore  'have  beeti  deem- 
ed by  the '  General  Assembly  expedient  to 
presorlbe,  or  th«j  cohseqnenoes  destructive  df 
high  efficiency  In  the  discharge  of  pnbllc  du- 
ty." Mr.  Chief  Justice  Campbell,  speaking 
■for  the  tourt;  continuing', '  said :  "It  Is  tbe 
■doty  «f  every  ■mettiti^r  df  the  court  to  give 
effect  to  th^'artlcle  in  accordance  With' the 
Intent  of  Its-framiers  as  fkr 'ks  it  can  tie 
done  conststeiil^  with  the  Ittngakge  in  which 
that  intent  has  been  metilfested.'*  And 
agaU:  "Certainly,  onte  object  ^s  ttf  take 
from  the  General  Assembly;  all  ie6otrol  of 
the  local  affalra  df  the  InhtibltHnts  of  the 
territory  included  within  tte  new  body  pol- 
itic, and  td  withdraw  fi'om  the  Goverhor  'the 
power  Which  he  theretofore  possessed  ttt  ap- 

'iwlnt  and  remove  the  members  of  its  fli^e 
and  ptollce  biard."    Ahd  further 'fchlef  Jus- 

■  tice  Campbell  said :  "DoubtlesS'  It  Is'  wfes  to 
lodge  somewhere  the  pdwe^  of  removal  from 
office,  and  usually  It  is  safe  to  intrust'  It-to 
the  appointing  power;  ••'•■  •  VThlle  we 
appreciate  the  foreeof  the  argument  of  learn- 
ed counsel  that  power  of '  amotion  should  he 
'lodged  somewhere,  and  that;  wlthoTit  sucfa 
dieck  upon'  official  action, '  gross   abuse  of 

'authority  inay  be  perpetrated  by  public  of- 
ficers, still  courts  cannot  Interpolate  such  ab- 
sent authority  iuto  a  statute  from  which  It 
Is  omitted,  and  thus  remedy  defective  legis- 
lation.*' In  concluding  the  opinion  in  the 
Adams  Case,  31  Colo,  at  phge  482,  -73  t>ac. 
at  page  868,  Chief  Justice  Campbell  used 
this  language:   "The  lataguage  ot  section  4, 

"by  which  the  charter  of '  the  old  city  was 
continued  In  force,  does  not  prolong  *Ae  life 

'Of  this  re^novai  aiduse,  for  It  Is  noi^only  in- 
consistent with  the  ri^ht  of  the  defendants 
to  hold  until  their  iuccessorft  are  elected,  but 
it  Is  Inapplicable  to  the  condition  confront- 
ing the  Governor,  since  the  power  of  retnov- 
al  therein  delegated  accompanies  only  ap- 
polntm'ents  made  by  the  iObvemor  himself." 
So,  If  the  anflulilng  of  any  portion  of  the 
old  charter  amounts,  as  counsel  for  defend- 
ant seem  to  insist,  to  its  amendment,  then 

'tbe  Supreme  Court  has  clearly  held,  in  the 
Adams  Case,  that  article  20>  did  amend  the 
old  (barter.  But  it  is  not,  profitable  to' 
draw  nice  distiiictlons  between  annulling  anil 
amending  that  Instrument.  Certain  It  Is  that 
both  the  Court  of  Appeals 'and  ihe  Supreme 
Court  have  held  that  upon  the  ..taking  effect 
of  article  20  the  old  charter  lost  much  of  Its 
-vitality,  and  the  <^ty  council,  of  course^  lost 


correspondingly  ia 'tUe  uatt^  of  its  anttaor- 
ity.- 

Many  anttadritlfls  are  dted  by  connsel  on 
behalf  of  the  defendant  to  support  the  ele- 
mentary principle  '  that  a  constitutional 
amtiOrdment  cannot  operate  retroafpectiVely. 
No  twntentton  is  made  on  behalf  of  plaintiff, 
indeed  none  codid  be  made,  that,  if  the  ordi- 
nance of  1903  bad  been  adopted  prtoi'  to  the 
November  election  df  1902,  It  would  not  be 
'In  every  respect  valid.  In  so  far  as  article 
2b'  •of  the  Constituttoh  Is  concerned.  There- 
fore; cleariy  tbes*  authorities  iaK  not  In 
point  li- 

lt is  true,  "as 'pointed  oot  by  defendant's 
cifonset,'  thkt  ortfcsle'  20'of  the  Constitution 
makes  no  sp^dal  ilrovfeloh  for  the  calling 
and  conducting  Ofl  an  elBctldil'  to'  tote  on 
any  proposed  frodchlses.  ^feithlil•'  did  this 
amfendment  provide  tin  ■the  discharge  or  r6- 
moval  of  unneoeesaiy;  inefficient,  or  corrupt 
public  officials  during  the  interim  between 
the  adoption  of  the  amendment  and  the^  new 
charter;  but,  asf  we  have  jwlnted  out  above, 
It  whrSeld  by  the  Buprtoie  Court  In  the 
:  Adams  case  that;  while  It  Is -.wise  tb^  lodge 
soinewhere  the-  powfef  of  removal  from  ofllefe, 
'courts  ca'hnotlnterpolatesuch  absent  author- 
ity In  a  statute  froiu' which  It  Is  omitlied,  and 
thus  remedy  deflective  legldlatloni'  We'  thbik 
It  will  be  Conceded  that  it  was  ^nlte  ais  Im- 
iportant  to  the  Welfare  of  the  dtyand  coiA- 
tyof  Denver  thatflornipt  or  loeffielent  pnfe- 
11c  officials  should  he  removed  from  office,  as 
that  a  corporate  franchise  shoiuld  be  grantied 
to  the  defendant  In  this  case.  ■  Article  20  did 
provide  a  method  for  the  speedy  adoption  of 
a  charter  <n4iereby  it  (tbe  amendment)  coald 
be  supplemented  so  that  f ranchlsca  might;  fa(y 
a  Tote  ttf  'ttte  peo^ile,  betgranted.  ^We'prefdr 
the-  view  which  would'  operate 'to- Impede, 
temporarily,  the  granting  of  fi-anchiseSr  rath- 
er than  the  Interpretattoh  whldi  would  hold 
the  constitutional  amoidment  in  abeyance 
while  the  friends  and  foesiiof  a  lK>me:rHle 
ctaarter  .fdught  oiit  theiz  differences  in  cott- 
ventloo.      >   ;■   •  .  .7 

.'We  yeach  the  conctnslon,  wittiout  hesi- 
tancy, or  mlsglvliic  that,  Immediately  upon 
the  taking  eflSecC.of  article  20,  the  power  ;tD 
grant-franchises  Uke  the  one  bi  question  was 
tiierdby  tnaiatocrad  from  tbe  city. council,  to 
the  Qualifled  taxpaying  Alectom  ot  the  new 
municlpaUty.  Hence,  it  followe  thiit  the  or- 
dinance of  1903  was  null  and  void,  and  "up- 
on .authority  jtq  bold  that  tbe  ordinance  In 
the  case  at.  bar  was  void  and  conferred  np 
authority  whAt^Ter  upon  the  defendant,  and 
cannot  b^  invoiced  to  give  'It  protection."  O. 
&  8.  Ry.  Co.  y,  Penver  City  By.  Qo^  2  Colo. 


14]  2.  It  Is  contended,  on  behalf  of  ,4^ 
fendant  that  the  orflliiance.  of  1003,  ev«^  if 
void  as  a  ^auchlse,  neyertbeless  constitutes 
a  valid  permit  or  license  which  remaned 
good  as  against,  plaintiff  and  as  against  the 
Q\tff  until  the  ^ame  was  revoked  b7  tl>e  au- 
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tborltf  t|ist  %tta{ii>ted'.t»!m«ke  tbe  grant, 
namely,  the  city.  Under  the  law  existing 
prior  to  the  adoption  4^  «rtl<rle- BOv.  this  con- 
tention may  har«;  been-  Bound;,  that  im  nthe 
council  barijig  under  tb«'.  previous  law  au- 
tborlty  to  make  tbe  grant,  a.  defective  At- 
tempt by  It  to  grant  a  franchise  might  op- 
erate a«  a  license  or  permit  But  tbe  law 
with  reference  to  grants  of  this  character 
wias  so  radically  and  fandiBaneataUy  altered 
by  the  constitutional  amendment  as  to  make 
prior  decisions  on  this  point  Inapplicable. 
Tbe  C0TiD<^  being  wholly  wltbout  authority 
to  grant  a  francblse  in  1903,  its  abortive  at- 
tempt so  to  do  conferred  no  right  whatever 
upon  the  defendant  company.  D.  &;  8.  By.. 
Co.  V.  Denver  City  Ry.  Co,  supra.  Especial- 
ly is  this  true  where  the  attempted  grant 
was  designed  to  confer-  a  right  on  the  com- 
pany to  construct  the  main  line  of  its  road 
over  the  streets  of  tbe  city.  The  council 
being  without  power  to  make  grants  of  tbls 
character,  we  are  not  called  upon,  under 
the  facts  disclosed  by  tbe  recprd  In  this 
case,  to  consider  and  determine  its^  power 
and  authority  to  grant  permits  for  local  or 
limited  Incidental  privileges  such  as  that 
involved  in  the  case  of  McPhee  &  McGlnnlty 
T.  U.  P.  By.  Co.,  158  Fed.  8,  87  O.  C.  A,  619, 
to  which  our  attention  has  been  direct^. 

[6]  3.  Whether  the  defendant  company  had, 
for  any  reason,  forfeited  its  right  to  occu- 
py Wewatta  street,  or  to  construct  its  road 
thereupon,  at  the  time  of  the  passage  of  tbe 
ordinance  In  1903,  or  whether  any  such  rlgbt 
was  ever  .acquired  by  tbe  defendant,  com- 
pany, are  likewise  Questions  not  :befoce.  -us 
tor  consideration.  Indeed,  it  Is  said  in  tbe 
brief  of  the  defendant  company  thi^t  "it  -  is 
immaterial  whether  the  appellee  bad  any 
ftanchlse  on  We-^atta  street  at  the  time  the 
ordinance  of  1903  was  adopted."  The  com- 
pany may  have  had  power,  under  the  tdiarter 
and  general  law,  to  alter  or  change  Its  route, 
as  is  contended  In  Its  b^ialf  that  It  bad; 
but  it  will  not  be  seriously  urged  that  such 
right  was  absolute,  or  that  It  could  be  ex- 
ercised at '  will,  and  without  regard  to  the 
vested  rights  of  those  vrbo  would  be  injured 
by  such  change.  Nor  eobld- the  company  .ac- 
quire such  tight  from  a  legislatlne  body 
which  had»  by  a  oonstltutloBa)  amendment, 
been  deprived  of  all  authority  4n  the  prem- 
ises. D.  &  6.  By.  Go.  V.  Denver  City  By. 
Co.,  snpra. 

[i]  4.  It  is  n«ct  contended  by  the  flaf end- 
ant  company  that  tbe  plaintiff  may  not  main- 
tain this  action,  because  tb^  defendant's 
tracks,  about  to'  b«  laid,  wonldnot  pass  di- 
rectly In  front  of  plaintiff's  ptoperty;  plain- 
tiff's property  does  not  abut  upon  that  por- 
tion of  Cllne  street  over  which  it  is  proposed 
to  construct  plaintiff's  tracks;  It  Is  alleged 
In  tbe  defendant's  ansWer,  and  established  by 
the  proof,  that  the  line  of  road  or  routte 
as  surveyed  and  located  ctosses .  the '  east 
line  of  said  Cllne  street  at  a  jpolnt  between 


05  and  TO  feet  distent  from  tbe  northwest 
corner  and  neaxest  point  of  plaintiff's  lots. 
The  evidence  shows  that  the  line  crosses 
Cllne  street  at  a  point  between  plaintiff's 
prontevty  and  tbe  stockyards,  and  crosses  «t 
such  a  grade  as  to  make  travel  frpm  tbe 
stockyards  to  plaintiff's  property  Impractica- 
ble, if  not  Impossible.  Tbe  greater  part  of 
plaintiff's  business,  as  shown  by  tbe  evidence, 
comes  from  those  frequenting  the  stockyards 
or  having  business  there. 
;  In  Bailroad  Co.  v.  Foley,  19  Colo.  280,  35 
Pac.  542,  appears  tbe  following:  "It  Is  set- 
tled In  this  state  tbat  unlawful  obstruction 
of  a  business  street  more  or  leas  remote 
from  abutting  property.  If  It  causes  a  special 
injury  thereto,  entitles  the  owner  of  such 
property  to  recovery  th^Brefor" — citing  Jack- 
son, v.  Kiel,  13  Colo.. 878,  2?..Pac,  504,  6  h. 
R.  A.  254,  16  Am.  St.  Bep.  207.  See,  also, 
Brunswick  Co.  v.  Hardey,  118  Ga.  604,  37  S. 
E.  889,  52  L.  B.  A.  396;  Adams  v.  Ry.  Co., 
39  Mban-.288,  39  N.  W.  629,  1  L.  B.  A.  493, 
2  Am.  St.  Bep.  644;  Stetson  v.  Faxon,  19 
Pick.  (Mass.)  147.  31  Am.  Dec.  128.  Under 
these  authorities.  It  would  seem  that  plain- 
tiffs right  to  maintain  the  action  does  not 
turn  upon  whether  his  property  abuts  di- 
rectly upon  defendant's  proposed  line  of  road 
or  not  It  is  sufficient,  if  tbe  location  of  de- 
fendant's tracks  be  such  as  to  result  In  di- 
rect, serious,  and  special  injury  to  plaintiff's 
property. 

[7]  5.  The  only -question  remaining  which 
we  think  demands  consideration  is  as  to  the 
right  of  the  plaintiff,  under  the  pleadings  and 
the  proof,  to  Injunctive  relief.  It  is  stoutly 
contended  by  counsel  for  td^e  railroa,d  compa- 
ny that  plaintiff's  only  remedy  is  an  action 
at  law  for  damages.  Much  of, the  defend- 
ant's argument  on  tbls  point  is  based  Mpon 
the.  untmable  assumption  tbat  tbe  action  of 
the  city  council  in  passing  the  ordinance  of 
1903  vested  Ip  It  either  a  valid  franchise  or 
a  revocable  perjtuit  If  this  position  w^re 
sound,  tbm  many  of  defendant's  authorities, 
such,  for  instance,,  as  HA^kell  v.  Denver 
Tram.  Co.,  23  Colo.  60,  46  Pac.  121,  D.  &  S. 
R.  Co.'  V,  Domke,  11  Cola  247,  17  Pac.  777, 
and  D.  tj.  P.  R.,  Co.'  Y.  Barsaloux,  15  Colo. 
290,  25  Pac.  165,  10  I*  I?l  A.  89,  wouj^  be.JP 
point,  and  would  ^em  to  sustain  Its  conten- 
tion In  this  behalf.  But  ^ we  need  not  go  out 
of  our  own  state  for  authorities  to  support 
tbe  doctrine  that  the  construction  and  main- 
tenance of  a  railway' oVer  the' streets  of  A 
city  (especially  a  steam  road)  without  author- 
Ity  constitutes  a  public  nuisance,  and  may  be 
enjoined  at  the  suit  of  any  Individual  who 
suffers  a  special  Injury  as  a, result  thereof. 

In  D.  &  S.  R.  Co.  V.  Denver  City  R.  Co., 
supra,  after  holding  that  an .  ordinance  and 
resolutions  of  tbe  city  council  attempting  to 
confer  authority  to  construct  a  railway  track 
was  void.  It  Is  said:  "Whiat  was  tbe  legal 
character  of  the  acts  of  the  defendants  In 
the  construction  of  a  railway  in  Holiaday 
and  ^Twenty -Third  strieets?    "Upon  the  est&b* 
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lisb«d'fact?Tie  mnit,  aay  tbsypriwted.a  jnib- 
Uc 'iralaanGe.  If  auttaortz^d  by ,  law,  its  acta 
might  have  been  jqatlfled,  np  mattei;  how 
inDob  lDCDnTei>leac4  to  the  public  theiy  may 
bave  occaalosed;  but  being  .vUhont  rlgbit, 
BO  matter  .haw  little  tvconveni««ace  thl^  pec- 
manant  ftRpuopfUtlon  of  a  part  ^  tjb«  street 
may  oecasion,.  tliey  eannot  defend  themselves 
from  the  chfkrge  «(  nutoance.  The  authorl- 
jtles  .for  tUa  position  axe  ooitsistei^t  and  uoi- 
form,>  emd  Jeave  ito  doubt  on  the  qoestloiu 
tl^avls  V.  Mayw  of  City  of  New  York]  14  N. 
Y.  604  [67.  Am, Dec  ISQ],  and  cases  .plted. 
*  *  *  .In.  this  featuie  of  the  c^se  the  com- 
^pteinant  is  entitled  to  relief  ]u8t  so  far  as 
Us  allegations  sustained  py  proof  will  justify 
a  oourt  of'^uity  in  interferiog  in  its,  behalf. 
In- 80  far  as  it.  suffers  from  the  wrongful  acta 
»t  the 'defendants,,  in  cgipmon  \^itb  the  p,ub- 
lie  genetf^Uy,  it  cannot  have  relief;  but  to 
tb»  ext^t  that  its  privafee  rights  are  tnyad- 
ed  or  threatened  by  a  wrongdoer,  it  is  the 
duty  of  the  court  to  protect  it." 

In  High  on  Injunction,  Tcd.  6  ,(4th  Ed.)  i 
828,  it  IQ  said :  ;"EIVjen  where  the  road  is  be- 
ing built  without  authority  of,  law,  It  will 
not  be  enjoined  at  the  suit  of  one  who  owns 
no  real  estate  over  or  adjoining  which  it  is 
to  pass,  and  who  will  not  be  q>ecially  injur- 
ed by  its  coBstruction ;  but  where  the  plain- 
tiff owns  real  estate  abutting  upon  a  public 
street  or  alley,  and  will  be  subjected  ;to  in- 
jury differing  In  .kind  from  that  suffered  by 
the.  public,,  such  as  the  impairment  of  an 
easement  in  the  highway  as  a  means  of  in- 
gress and  egress  to  his  property,  resulting  in 
serious  and  substantial  Injury  thereto,  the 
rule- 16  well  «e<!tl%d  tUat' an  hijunctiott  will 
lie  to  restrain  .the  iilegal  and  uaanthorlzed 
construction  of  a  railroad  in  the  highway,  as, 
for  example^  tchere  the  teork  it,  proceedtno 
vndeir  em  ordtnanoe  or  Ucente  iohich  the  mu- 
nMpaHtv  hffii  no  power  to  grant."  In  snp- 
:port.  of  this  statement,  Mr.  High  cites  nu- 
merdns  cases  from  Alabama,  Minnesota,  Ten- 
iiessee,  and  Missouri. 

"Streets  and  Tjlghways  cannot  be  obStruet- 
.ed  qr  «ncroacjied  upon,  by  a  railroad  without 
lawfijl  authotUV'  for'snch  act,  and  where  a 
railroad  t^,^nstr^ct.'^  upon  a  street  without 
such  authority,  it .  wilX  .constitute  a  public 
milsaneer/  and  U>  such  a'olse,  one  showing  a 
•  Buffldent  Injury '  by  rteeon  thereof  will  be 
eptitled  to'  bring  in  action  to  enjoin  the 
■ame."  Joyce,  Law  of  Jiluisances  n<l906)  f 
246;,    ■■'■'-.'.'■ 

iix  Ihe, third  edition  of  Pomeroj's  Eq.  Jur. 
ToL  6,  (.478,  the  following  is  .quoted  from 
"Wahle  V.  Reinbacli,  76  IU.'S22:  ''Where  the 
Injiirjr  resirittng.ftmn  the  nuisance  is  in  its 
uatutfe- Irreparable,  as  'when  loss  of  health, 
lOM  of  trade,. or  destruction  of  th»  means  jtit 
^bslstenc^,  or  permanent  ruin  toptoperty, 
•will  ensu^  fiioflji,  fbe  wrongful  act  or.erection, 
-courts  of  equity  will  iaterfere.  by  injunction 
In  fnrti»rlince  <tf  Justice  and  the  valid  rights 
of  proper^.,"  „  Several  other  HUnols  cases 


«reicitsd  by;  iSx.ypovffiMoj  to  support;  the 
above  qjiiotation,.; 

Mf.  I^Ulotti-  in  his  work  on .  Boa^  A 
Streets,  at  seotion  394,  makes  this, statement: 
"Tbf  d^truction  of  valuable  propenty  righti^, 
by  raising  the  grade  of  a  street, , however,  is 
iqore  than  a.  mere  fugitive  ticespas%  and  an 
Injunction  will  be  awarded."        , 

The  cont^tlon  mada  that  the  right  of  the 
defendant  to  use  the  street  could  only  be 
cballonged  by  .a  proceeding  in  quo  waorcanto 
brought  on  behalf  of  the  city  is  effectually 
disposed  of  by  Circuit  Judge  Woods,  in  the 
case  of  General  Electric  Railway  Co.  v.  Chi- 
cago! I.  fc  I*  Ry.  Co.,  107  Fed.  771,, 4?  O.  O. 
A.  62d.  The  sapie  ,ca8e  waa  also  considered 
hy  the  Circuit. Court  of  Appeals  of  the. Sev- 
enth Circuit  in  98  Fed  907,  39  C.  G.  A.  345, 
58  L.  R.  A.  231;  both  opinions  being  by 
Judge  Woods.  In  the  course  of  a  remarka- 
bly vigorous  opinion  in  107  Fed.  774,  46  C. 
C.  A.  631,  Judge  Woods  says:  "Ordinarily  a 
void  thing  may  be  ignor^  by  .any  one  con- 
cerned. On  questions  of  public  poLloy  it  has 
been  ruled,  and  doubtle^^  wisely,  that  an  In- 
dividual asserting  only,  an  injury  for  which 
suitable  compenaatloa  may  be  obtained  at 
law  may  not  attacl^  a  public  ordinance  for- 
mally adopted,  and  under  which,  a  public 
vvork,  perhaps  of  great  importance,  is  being 
proaecnted;  but  if  the  doctrine  is  to  be  ap- 
plied wben  private  injury  is  about  to  be  in- 
flicted, for  which  tbe  relief  obtainable  at 
law  could  not  be  even  approximately  ade- 
quate, it  become^  a  bald  denial  of  justice. 
The  like  of  it  has  found  recognltiqp  thus  far, 
we  believe,  only  in  briefs,  to  which,  in  the 
face  of  criticism  at  the  bar  of  jthe  court, 
counsel  have  not  shown  an  unfllncl;iing  ad- 
hesion. ♦  •  *  In  the  nature  of  things 
and  on  principle,  there  Is  the  same  right  to 
go  Into  equity  for  an  injunction  against  a 
threatened  irreparable  injury  as  there  is  to 
,^0  into  a  court  of  .law  to  recover  damages 
for  a  compensable  wropg.  If  the  laying  of 
tl^e  street  railway  be  fully  authorized,  as  by 
a  valid  ordinance,  there  can,  of  oourse,  be 
no  injunction,  if  there  be  no  actual  taking 
Ojf  property  outside'  of  the  limits  of  the 
street;  •  •  *  but  .what  good  reason  can 
there  be  for  the  application  of  tliat  rule 
when  the  ordinance  under  which  an  Inesti- 
mable daibage  is  about  to  be  inflicted  is 
void?  wliy  should  there  be  an  estoppel 
against  denying  the  validity  Of  thie  invalid— 
^gainst  denouncing  as  void  an  act  which  is 
in  ftict  TTOld,  under  which  it,  is.  proposed  to 
inflict  an  irremediable  wrong?  if  thert  were 
no  pretense  of  an  ordinance  or  of  othei'  form 
of  authority  for  the  proposed  invasion  of  the 
sti^t,  is  It  t6  be  said  that  the  owner  of 
abtltting  prop^rty'threatened  with  Injury  may 
■fiot  fetve  relief  by  injuncHonl  but  must  look 
oilly  to  the  uncertain  and  insufficient  rem- 
edies of' the  law?  Would  a  fOrged  ordinance, 
put"  iijpon  the  records  of  the  common  council 
without  the  knowledge  or  cdnsent  of  the 
body  by  whom  it  purported  to  liavet  been  en- 
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acted,  te  beyond  hnpeachment  exeeptby  a 
public  prosecutor,  who,  as  the-Sutretae  C6nrt 
of  ttiB  state  [IHlnoisr  baa  held,  could  move 
only  In  the  public  interest,  at  the  ttek  of  the 
■dismissal  of  the' proceedings  If  shown  to  be 
for  the  inroteetlon  of  prlrate  eights — the  only 
rights,'  fu  most  Instances,  likely  to  be  tm- 
periled?  But  If  the  work  of  laying  a  stretft 
railway,  prosecuted  without  pretens*  of  au- 
thority or  tindei?'  a  forged  ordinance,  may  be 
enjoined  at  the'  stitt  of  oh*  thteatened  with 
Irreparable  wi'ong,  wtiy  should  It  not  b*  en- 
joined In  a  like'  case  if  pro^e<^ed  under  an 
ordinance  wMch  fof  any  reason  is  Illegal 
a'nd  Void,  "not  "roldabl©*  merely?"  -Judge 
■Woods  closes  this  feature  of'  his  discussion 
^i3i  tlie  Istatement  that  "it  Is  Hi^T^sb  to  'talk 
of  r^Ief'  t&O^tigh  the  'Subtle  'proftecutoi  or 
Attomfey  Qtenerkl  of  tl«e  slate."    -      '    ••' 

In  the  two  opinions  -tiy  Judg*  Woods,  re- 
ferred to,  bo  bad  under'  consideration  the 
case  of  DoaneT.  R.  R;  Oo.,  166  111.  619,  46 
N.  -B.  620,  36  L.  R;  A;  97,  66  Am.  St  Rep. 
■SBt,'ti  case' that  kas  attracted  tllucb  attetf- 
tlbn,  add 'one  of  the  CaefeS  <*lted  and 'relied 
upon  by  the'  dWetfdattt  In  thtt  dase.  It  is 
belieted  tftat'tHe  rule  laid'  down  In  the 
Doane  Oase'haS  beeh,'by'cb)istr*ctlon,  mOtti- 
fled  by  Ihli  Supreme  Coort  of  Illtnofa  itself. 
Tti  NeMon  v.  Randolph,  222  111.  531,  78  N.  B. 
914, 'a  case'  for  bbstfuctlngt  a-hl8hf>Wr^,'«  whs 
held:  *C6ricediii5  £littt.  In  ondei'  to  ^nftlhtaln 
a  sttlt  by  an  Individual  to  enjolii  fte  obstmc- 
tfoh  of  a  pnbHc  ■highwfty,  some  'special'  br 
peculiar  injury  must  be  shown,  the  ifact  that 
inefmbers  of  complalilant*^  family  'ilre  buried 
ih'  tbe  Cemetery'  to  which  the'  highway 
leads,  and  that  cAmplaliiant'and  dthers  have 
cared  fOr  ihe'teitietery,  are  Sufficient"'  The 
quotatioti  is  from  the  syllabus,  which  is  sup- 
ported by- the  text.  ,  ''  '"  '  '  ' 
■  tt  Is  said  by  Judge  Elliott,  In  his  ^ork  on 
Road^  ft  Stfeets  (^d  'Ed.),  In  a  note  to  section 
^94;  "It  seemi'  to'  us  that  the  tendency  of 
modem  tbbughl  is  to  ekteild  the  remedy  by 
injunction, .  and  'tttl^' '  Vre  believe  'to  be  wise 
and  expedient.**  '  '  '  .  .  '  '  ' ,, 
~  It.inu'st  be  clear  , that  in  the  Instan|:'ci^se 
)>iaintlfr's '  Injury  was  a  continuing  ope, ,  In 
80  far,  at  least,  as .  it  affected  his  trbde  or 
business,  and  the  damage  ensuing  would  be 
impossible  to  definitely  establish.  Wrongs 
of  this  character  the  authorities  universally 
hold  to  be  cognizable  at  equity..  Xhe  fact 
that  UQ  actual  damage  can  be  proved,  so 
that  In  an  jictlbn  at  law  the  jtjry  could 
«ward  non^ina^  damages  only,  and  such  an 
ai^lon  at  l^^w  would,  necessarily  be  ineffectu- 
al, of teq  furnishes  the  very  hest  reason  why 
a  court  of  equity,  should  interfere  in.  cases 
wherja,  the  _ nuisance  is. a  continuing  one. 
Platte  .Co..,'y*  Lee,  2  Colo.  App.  185,  28*  Pac. 
1036;  Medano  Ditch  Co.  v.  Adama,  '?»  Qplo. 
328,  68  Pac.  431;  Sylvester  v.  Jerome;  1!9 
Colo.  128,  34  Pac.  76P;  City  v.  Manning,  43 
Colo.  144,.  95  Pac.  637,  17  L.  R.  ,A.  (N,  S.) 


afraj  Angefl, I Hlgtw^ays- (M' TMK)  1  '288 ; 'Pom- 
eroy,  Eq.'Jur. '<4th  Ed.)  vol. '5,  |  616;  Wahle 
V.  Relfibaclt,  76  111.822.:.    ' 

In  Elliott  Ob  RoAdt'  te  tStmem^'dA  Bd.)  | 
466,  It  is  said:  "It  has  alddbeenbeM  that 
Hie  injury  nrtrst  be  Ineptarable,  or  at  leaist 
tacbpabfe  Of  full'  and  comptetH  voimpeaMittoa 
In  damages.  This  Is  txt  dMbt  a  fair  'state- 
ment Of  tlie  general  la#^  but  the  pbtase 
irreparable  injury*  U  apt  ixt  mfdead.  It 
does  ndt  necessarily 'meah,  as'uaeA-in  the 
hiw  of  injunction,  that  the  btjui^  ii  beyvnd 
the  possibility  of  eompeflsation  or  damages, 
nor  that  it' teUst  be  vei^  grettt.  *  •  • 
But  If  the  tidtsitnce  Is 'a  cotitlbuliig  one,'tii- 
vadlng  Substantial  rlgtvts  of  the'cbmp)a«UEBt 
fh'SuA  a-  maarier  that  he  wouldthieretoy  lose 
such  tights  entirely  but  foir  ttie  aSsiBttnee'Wr 
ft.  court  Oir  equity,  Iwiwlll  be  entitled  -fe  as 
inJunctloii-niJofl  *  proper  showtag,  notwttb- 
BtanAn^  tt^  f adt  that  h«  nlight  re<!over  Bone 
damag^  in  an  action  at  law." 

For  further'  authorltleb  oh  the  legal  slg- 
nlrfeancJe  'Of  "the  phrase  *flr*eiptirabte  •  iijnry," 
Vee  WoMs  *' Phrases,  Vdl.'  4,fJ9ni,  where 
the  subj^t  iS  "th'droughiy  coverwd:   ' 

For  the  TeasOnsherelnAbo^"  pointed  out, 
Hiettiftl  Court  committed  error  In  dissolving 
th^  tenlpotar^  Ihjiinction;  and  in  diamlttliig 
pTatnttfPs  bill.  Thejudgment  thertefore  moat 
be  ft^eirsed'and  renMnded,  with  instrnctiomB 
to  the  trial  Court  to  niake  the'^tcmporary 
wr^t  of  Injunction  ijermanent.; 
'  '-Reversed  and  remanded,  with  directtons.  > 


BURNHAM  etiBli.  r.&SiAi^,  «t  4!. 
(Court  of  Appeals  of  <!olioi*40.    Mly  8,  1912.) 

1.  Courts  (|  '2l3*i)— Appkllats:  Jtraistticnow 

—Cases  iT*voi.«^iN8'<FBBEiroi.i>. 

'  Where  Aabstuntiallj^  all  lOf  a  testator's  es- 
tate ,  consists  ot.  »  oa«r,t)iird  interest  in  hU 
brother's  unsettled  estate,  which  consists  large- 
ly of  land,  but'  it  1^  not  bwrtain  that  there  Will 
be  -anything  left  .after  the  aettlemeBt,-  and'^iat 
if  there  is  it  will  be  In^tbe  stavpe  of  land,  a 
freehold  is  not  involv^,  and  ,ap  appeal  is  pot 
within  the  jbrisdictioft  of'th*  Snpi^me  Court 
'  ■fiid.' Note.— For  othftrcas^s;  Hik  Courts, -C«nt 
Dig.  fS  '517-619,  622-^026;   DffL  Dig;  |.2i&*} 

i   COCBTS   (J  213*)— AfPEtLATK  Jt^ISDlcnOW 

— Am6i;nip  in  Ooni*oVebst. 

.  Under 'Laws  19111,  ,t,  Sm^  {  .61  which  pt9- 
vides  that,  where  a  jud^nefit  amounts  to  more 
than  $5,000,  exclusive  of '  costs, .  the  Court  of 
Appeals,  tipofn  Us '  transfer,  may,  tipon  advlt* 
of  either  party,  remanA  the' case  to:  the  Supreme 
Court,  the  judgment  itself  must  show  that-  the 
Jurisdictional  amount  is  .in7olTe.d,.,so  that  a 
trtete-' showing' that  it  is  a- wftnbss' ■  impression 
that  the  aauoaut  was  involved  .'is  insuffidEent  to 
ca^l  Ut  «,--reipand.  i  ',■.,.,'  : 
::  [Ed. -Note.— For  other  .tasee,  see  Courts,  Cent 
Dig.  U  617-519,  522-:626;  Dec.  Dig.  I  213.»] 

&.   COT^BTS  >(i  ai3*>^APPEIXAaX  JnaiBDICTION 
,    — INTKBKST  OF  'OETICERB, 

The  Court  of  Appeals  will  jiOt  remand  to 
the'  Supreme  Court  a  case  tra^rtttrred  to  it  by 
that  conrt  on-  the  gMiiad  that  one  of  the  ap- 
pellees i«  tha  clerk  of.  tb«  '«oQrt  .01;  that  its  pxe- 
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sidiDE.  jfldge  ,if  pnp  .of  the  tt^M^ey*  for  tih* 
appellees. .     .  . 

[Ed.  Note.— For  other  e«s«B,  see  GoDrts,  Cent 
Vif,  ${  517-519,  ^22-626;    Dec  W«t.  8  213.*]. 

Appeal  from  Distriict  Couxt,  Teller  Coon- 
ty ;   W.  S.  Morris,  Jpdge. 

Action  by  Fred  B.  Bumliam  and  dthers 
am^nst.  A-  W.  C^ra^-  apd-  oO^a.  F'rpm  a 
judgment  for  defendants,, plaliitlffs  ai4)eal  fo 
tbe  Supreqcte  Conrtt'  whence,  the  caae  was 
transferr.ed  tp  the  Court  cif  App^la.  On  mo- 
tion to  remand  to  the,  Supfeji;^  Court  De- 
nied. .■.•!•.. 

William  O.  HoMnson,  of  Colorado-  Sprtiigs, 
for  apt)ellt>.nt8.  Horace  N.  Hawkins,  of  Den- 
ver, and  Guy  P.  Neyltt,  of  Cripple  Cre^,  for 
appelleea.  '   ; 

•CimMNGHAM,JX  Appellants  haTO  filed 
their  motion  to  remand  pda  caus^  .to  the  Su- 
prefnft  Court'  ut)on 'the  following  founds: 
Flfsd  That  a  decision  In  said  cause  Oeces- 
sarHy 'farolves  and'' delates  't<f:a  fireehold.; 
Second. ''Ilhat  the  Judgrfient  In'  siild  cause 
amounts  'to  and  in  6(f eof  Is '  a  j^dgdient  for 
more -than  16,009  e*citiMte  of  costs.  Third. 
TWif  A.  "Wl'  Grant,  one  o^  the  appellees,  is 
the  cl*rk  of  this  eoutt  FoUrth.  That  th^ 
Honorable -f^IIy  Seott;  the  presldtilig  Judge 
of  this  court,  is  •(me'  of  the  attorneys' fbr  the 
appellees  in  this  caaise. 

[1]  1.  A  proper  determination  of  the  first 
and.  second  g;rom\ds  of.themotloajaqulreS'a. 
brief  staitement  of  the  ca9e.  Frank  J.  Bum- 
luun.died,  leaving  an  instrument  purporting 
to  be  M^  liist  will.  Substantially  all  of  the 
decedent's  property  consisted  of  a .  ones-third 
interest  .which,  as  t^ei^.at  laiw,.  he.bad  in  the 
unsettled  estate  of  -  his  brother .  Tbomasi.  The 
estate  of  his  brftthei*  Thomas'  eopSisted  large- 
ly of  Idn^.'.atid  ffiii  thjla  reason  the  appel- 
lants Isaistithai.^^  Jfrpebold  la  .involved.  The 
action  here  involves  the  vaUdltyof  thei^ll- 
at  Frank  J.  Bnmbam;  wMch.was  «all«d  in 
question'  by  the'  apt)^lla»t^,  wtik)^  <Kmtended 
that' he  was  not  of  so^rffl  iiilnd  at'thfe  time*' 
4ie  will  was  executed, :  The  appejllaots  lare 
baratber  and  sister. .of  Frank r J.  Burnbam. 
The  sole  legatee  under  the  will  'of  Frank 
J.  Bui;nhfliai  be^rs  no  relation  to  .him.  Both 
tjie  count?,  and  'distriqt  courts  found  tbe 
testator  to  be  <>f  sound  wind,  and  therefore 
upheld  the  Will.  The  aisj^ioslOon  of  the  cdse 
in  this  c6\fj:\  will  pot '  necessarily ,  take  thie 
tit)»'  Qt  the  lend  belonging  to  the  estate  of 
Thomas  BnrtthAm  firom  one  of  tlte  litigants 
and  Teat  it  to  the  otlier.  Ihdeed,  various 
things  in^y  tran^i];e  duripg  ,^e  course  of 
the  settlement  of  either  one  or  both  of  the 
Bumham  eststes,  whereby,  not  only  "will  no 
real  estate  pass'^  'the  legatee  under  'the 
Frank  Bumham  will.  If  the  same  be  upheld, 
or  to  the  heirs  at  law,  if  it  shall  be  determined 
by  this  court  to  l>e  a  void  instrument,  but  no 
cash  or  property  of  any  sort  may  be  left  for 
distribution.     For  instance,  it  may  become 


MM88ai7  to  aeU  the  real  'estate  la  dMev  tw 
say  ,'debtS4  or  it  may  be  f)>aad  Itopossible'  or 
lmpi;actlcab)e  to  make  distribution  In  .kind,' 
In  which  event  the  real  estate  would  be  sold 
and  distribution,  U  any  there  be,  be  madei 
in  csshf  '  •    "•  ••' 

.  Counsel  for  appellants,  says  in  his'  brief' 
that  "the  record  shows  that  the  only  un{>aid 
claim  ,a«ainst  theestate  of. Thomas  H.  BUrn- 
bam  is  a  claim  of  this  same: Shrank  J.  Burn-' 
ham,  and  that  the  estate  is  entirely- solvent,! 
so.  that'. the  record  sltows  that  the  title  i to 
tb«  real  estate  of.  Thomas.  ,H.  Bntnhain*' 
which  vested  in  Frank  J.  Burabamt  is  good.": 
Oqunsel  idoes  not  call  our  atteotlon,  eltbec  io. 
bis  ppeni^g  brief  or  in  his  reply  btinf,  t*( 
that  portion  ,  of  tbe  .  record  .  whicti  supports 
tbe  BtatQiifent .  we  have.  Just  rQQOted'.froni! 
bis  ^r)«f.  It  is  ..true  that  the  only  .tlalmr 
against  J^e  Thomas  Bumham  estatieveifBrred. 
to  Jla.t^e  recnrd  is  the  claim  of  Fm»k  BQ>n« 
h^nk.  .But  ipre.are^ot.ttble  to  fi^d  in.the  nof 
ord  anytjtjing  stating,  that  tWs  Is:  tjtie  >oj>ar. 
claim  ^^^inst  the  TbomaS'  ii«i3ihiw-;'«frtAte. 
6d  the  con^i^ry,  we  do  flnd<,  at  itolto  1386,i 
1327.  of  t^e  record,  that  one  jCiyft  was  'stlU. 
vj^ppslfig  a  claim  whkl^.ha  hd4  Malnst  tba- 
Thpipas  ^urohipi. ,  i^tate,  fwd  WPPBPently 
tbrsfitiMilijg^.tp.brJws  pwit  'opoa  H.,,  ■  ■<  ::  •■  ■■ 
j,iEM  2.  T^e.,^irt4^nf;e  as  to  thc^  vbIua,.{i|  tbe 
estate.. qf,  Fmnk^jT.,  ]^vVi>M|n  ,1s.  i^ot  taspfialf; 
or  ^tlsfaqtory.  ...Only  ona.wltD^sp.gave.^tca-' 
timony.on  thip  point  fl^^iw  the  vaiuv^  Uk  his? 
Judgment,  at  approximateiy  jf  10,000;  butthiS' 
v;aluatio^.  ^4.  witness  testifie^iiWaS'  based; 
npo^  an  offer  that ,  had.  .he^  ^nade  for  thei 
land  belonging  to  the  estate  of  Thoma,s. 
Burnham.  When  the  offer  was /made  does! 
pot  ^ppe^r^  nor  do.w^  ]qiow.,wlkether  it  was 
ipade  by  a  responsible  p^pty. ,  •  M^^ver.^ 
there  is  nothing  in  tjie  Tfecord  t«  indicajt^e 
w.bat.  d?i,lros  there  .mf|y,  .he ,  ag^n^  ,t)itt,  es- 
tate of  either  Thopiaa.  or  Fn^nk  Bun^a^i 
or  ^-t^t  thttl.cjpst, ,of...p,d»nlul?tering  these.  ^-, 
tates.  wiir.amonn^. to.  .Hence: it  cannot  be'. 
determined  .from  t^€i;i;ecqrd.'bef<jne.p^  whe-th.^- 
ler  a  dollar  .will  even  pass  to  the  legatae,p7. 
ito  the  heirs  at  law.  /  All  the  cTidence  we 
have  on  the  subject  is  that  the  approximate 
gross  valuepOf.tbe  pi;op|erjl;y,tliat_Yoql<|  coii^e 
from  Thomas  Burnbam's  estate  to  'Frank  J. 
Bumham's  estate  is  $10,000.  Even  this  does 
pot  appear  by  tbe  pleadings,  and  only  crops 
put  incide]itaUy  as  tb^  jMdgmentr  of  opinion 
of  otae  witness.  The  trial  court,  m^d^  jtf^) 
finding  whatever'  on  the 'subject,  and,  for, 
this  reason,  I  think  the  Judgment  Is  not  one' 
coverfed  by  section  6  of  the  act  of  1911  (Laws 
U»ll,  p.  269),  ereatisg  this  oouM.  Ooniy  t. 
Boyvtn,  25  CiolOw  409,- 65  Pae.  TSSS;  Bank  T. 

FoUett,  27  Colo.  5]5r  62  .Pa<^  361 .   . 

In  the  Conly  Cas^  it  is  said:  "The  parties 
themselves,  neither  in  their  pleadings  nor  by 
stipulation,  can  fix  the  value  of  the  proper- 
ty in  controversy,  so  as  to  confer  appellate 
Jurisdiction."  In  Fischer  v.  Hanna,  21  Colo. 
13,  39  Pac.  422,  the  Supreme  Court  indicates. 
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at  least,  that  linder  the  statute  regnlatln; 
appeals  (Codie  1887,  {  388),  which  Is  ve^ 
slmUar  to  section  6,  a  money  judgment  Is 
contemplated;  for  the  court  says:  "Oounsrf 
for  appellants  Fecognize  that  a  money  JiHlg- 
ment  against  the  parties  appealing  was  eft> 
sentlal,"  etc.  See,  also,  2  Cyc.  643,  644;  al- 
so Alexander  Nesblt,  Sheriff,  etc.^  et  al.  v.' 
Slgel-Camplon  Uve  Stock  Co.  (So.  7,807)  125 
Pac.  524,  decided  by  the  Supreme  Court  dur- 
ing the  present  month. 

The  evidence,  tmsnpported  by  pleadings  or 
any  Judgment  of  the  court;  is  not  the  Correct 
test  of  the  amount  Involved.  Kane  t.  Kane's 
Adm'r,  146  Mo.  605,  48  S.  W.  448.  '*Oeneral- 
ly  speaking,  the  value  or  amount  In  contro- 
versy :mast  be  made  to  appear '  affirmative- 
ly. If  it  cannot  be  ascertained,  the  appeal 
will  be  dismissed,  and  the  burden-  is  upon 
appellant  to  establish  the  jurisdiction.  Mere 
uncertain  inference  or  speculations  ai^e  not 
sufficient.^'  2  Cyc.  555;  Crutn  y.  Pump  & 
Lbr.  Co.,  163  Ih'd.  696,  72  N.  B.  688. 
•  Uiider  the  authorities  cited,  we  think  ttat, 
not  only  is  the  burden  upon  the  appellant, 
or  the  One  claiming  sohie  right '  or  benefit 
which  must  be  determined  entirely  by  the 
slae  aad.  (AaraCter  of  the  Judgment,  to  es- 
tablish that  the  Judgment  is  of  the  chahlcter 
and  Amount  necessary  to  confer  upon  him 
the  right  or  privilege  for  which  he  contends, 
but  he  must  also  see  to  it  that  the  trial  court 
diaketj  a:  spMilC  finding  and  renders  Judg- 
ment or  enters  a  decree  thereon  to  tliat  ef- 
fect The  mere  Impression  of  a  witness  that 
tUere  is  $5,000  Involved  falls  far  short  of  a 
Judgment,  which  is  the  only  thing  we  may 
properly  consider. 

[3]  8.  If  we  knew  of  any  authority  that 
would  warrant  this  court. in  remanding  the 
cause  to  the  Supreme  Court  for  the  reasons 
set  forth  In  the  third  and  fourth  grounds  of 
the  motion,  or  either  of  them,  we  should 
promptly  avail  ourselves  of  the  same  and 
grant  the  motion ;  but  no  such  authority  has 
been  called  to  our  attention.  The  motion  to 
remand  must  therefore  be  denied. 

Motion  to  remand  d^iied. 

SCOTT,  P.  J.,  not  participating. 


McARTHVR  r.  BRIOHAM. 
(Coart  of  Appeals  of  Colorado.    July  8,  1912.) 

EXECU,T0B8    and    A^MINISTaATOBS    ({    455*)— 

Action— CoNTBOL  —  Heibs  —  IMsmissal  oic 

APPBAl.. 

'    Motion  of  an  adraittistrator  d6  bonis  non 
to  djsmiis  the  appeal  on  behalf  of  the  estate 


will  prevail,  as  against  a  protest  filed  by  an 
attorney  of  some  ta  the  heirs  of  the  estate,  not 
supported  by  a  showing  justifying  denial  of  the 
tight  of  said'  administrator  to  control  the  liti- 
gation^ , 

[Ed.'  Note.— ir*dr" 'other  cases,  see  Executors 
and  Administrators,  Cent.'  Dig.  {f  192»-1940; 
Dec.  Dig.  |.455.»1  ■..'•.. 

■Appeal  from  lilstTlef  Co^irt,  Arapahoe 
County;   Charles  McCall,  ;^ud^. 

Actiori  betweeii  Hiigh  F.  McArthur,  as  ad- 
min'istratot-  of  Catherine  W.  Skelton,  deceas- 
ed, and  Charles  C.  Brigham.  From  an  ad- 
verse Judgment,  the  administrator  appealed. 
On  mptlon  to  dismiss,  against  which  Jobn  T. 
Barnett,  representing  certain  heirs,  protests. 
Appeal  dismissed. 

Crump  &  Allen  and  J.  E.  McCall,  all  of 
Denver,  for  appellant.  Stuart  &  Murray,  of 
Denver,  for  appellee.  /  John  X.  Barpett«  pro  se. 

PER  CtlBIAM. , ,  Appellant,  moves  to,  dl»- 
miss  the  appeal..  Against  gran  ting.  said,  mo- 
tion protest  1^  filed  by  an  attorney  represent- 
ing some  of  the  heirs  oic  the  e«)tate  .for  which 
appeiglant  Is  administrator  de  bonis  non.  The 
protest  is  not  supported  i>y  any  showing  suf- 
ficient to  Justify  a  dei^lal  of  the  rijtht  of  the 
administrator  to  control  thl^  litigation., 

The  protest  is  overruled,  and  the  motioa  to 
dismiss,  the  appeal  Is  granted. . 


i-ARMERS'  HIGH  LINE  CANAIi  &  RESER- 
VOIR CO.  et  al.  V.  WOLFT  et  aL 
(Court  of  Appe^s  of  Colorado.    May  13,  1912.) 

Appeal  from  District  Conrt,  Cits  and  County 
of  Denver;   George  W.  Allen,  Judge. 

I*TOceedinga  by  John  Wolff  and  others  against 
the  Farmers'  High  Line  Canal  &  Reservoir 
Company,  and  others  for  peimiaslon  to  change 
the  point  of  diversion  of  decreed  water  rights. 
From  a  judgment  for  plaintltts,  defendants  ap- 
peal. Motion  to  remand  'cause  to  Supreme 
Court  denied;      •  ■      - 

C.  B.  Wbitford  and  Henry  E.  May,  both  of 
Denver,  for  aiq;>ellant«.  Thomas  &  Thomas  and 
John  R.  Smith,  all  of  Denver,  for  appellees. 

KINO,  J.  Motion  is  made  to  remand  this 
cause  to  the  Supreme  Court,  for  the  reason  that 
the  decision  necessarily  relates  to  or  involves  a 
freehold.  The  judgment  appealed  from  was  ren- 
dered by  the  district  court  in  a  statutory  pro- 
ceeding for  permission  to  change  the  point  of 
diversion  of  decreed  water  rigkts.'  The  facts 
and  conditions  of  this  oause,  so  far  as  material 
in  considering  this  motion,  are  sp  nearly  the 
same  as  in  Monte  Vista  Canal  Co.  et  al.  v. 
Centennial  Irrigating  Ditch  Co.,  123  Pac.  881, 
in  which  opinion  was  handed  down  at  this 
term,  that  the  reasons  and  ccfnclusions  therein 
announced  are .  cbntroUing,  and  under  that  au- 
thbrity  the  motion  hferem'  tJo  remand  will  be 
denied.  ■  ■    ' 


•For  stlier  cases  see  lams  topic  and  secUon  NUMBER  In  Dec.  Dig.  *  Am.  Dig.  Key  No.  fi,erie*  *  Bep'r  IndaxM 
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CONSUMERS'  LEAGUE  OF  COLORADO  y. 

COLORADO  &  S.  RY.  CO.  et  al. 
(Supreme  Court  of  Colorado.     May  '6,  1912. 

Rebearins  Denied  July  1,  1912.) 

L  CaBBIEBS   (J  1*)— RtOITLATION— Statutokt 

Pbovisions. 

The  General  Aasembly  had  power,  under 
the  Constitution,  to  create  the  State  Railroad 
Commission,  and  to  authorize  it  to  regulate 
and  control  the  service  of  common  carriers 
and  the  ratea  charged  tot  such  serrloe. 

[Ed.  Note.— For  other  caaea,  see  Carriers, 
Cent.  Dig.  i  2;   Dec.  Dig.  |  1.*] 

2.  CONBTTTOTIORAI,  LAW    ({  48*)— VaUMTT— 

Pbebumption  in  Favob  of  Validitt. 
The  presumption  is  that  every  statute  is 
valid  and  constitutional,  and  the  burden  is  on 
the  parson  attacldng'  its  validity  to  de'mon- 
stmte  clearly  and  beyond  rewonable  donbt  that 
it  if  r;^pagnant  to  a,  provision  of  either,  the 
state  or  federal  Constitution. 

[Ed.  Ifote.— For  other  cases,  see  Constitu- 
tional Law,  Cent.  Dig.  {  46;   Dec.  Dig.  f  48.*] 

8.  CoNSTiivnoNAi.   Law    (f   209*)  —  EqUaij 

PBOTECrrON  OF  THB  LAWB. 

The  General  Assembly  has.  pivwer  to  clas- 
sify subjects  for  legisla^on, '  and,  if  the  classi- 
fication is  not  wholly  unreasonable  and  arbitra- 
ry and  the  statute  Is  uniform  as  to  all  mem- 
bers of  the  class;  bo  one  is  denied'  the  eqnal' 
protection  of  the  laws. 

[Ed. .  Note. — For'  otiier  cases,  see  Constitu- 
tional Law,  Cent  Dig.  f  678;  Dee.  Dig.  i 
209.*J 

4.  CaRBIEBS   (i  2*)— CONSTITUTIORAI.  L^w    (I 

241*)  —  Regulation  —  Statutpbt     Pbovi- 

WONS— DlSCBIMlIfAtlON.  '      • 

Act  March  22,  1807  (Laws  1M7,  p.  531), 
to  regulate  common. 'carriers^  is  not  rendeced 
invalid  by  the  provision  of  section  1  that  it 
shall  not  apply  to  mountain  railroads  operat- 
ing less  than  20  miles  of  road,  the  principal 
traffic  of  which  iti  the.  faanUng  of  mineral  from, 
and  supplies  to,  mines,  this  discrimijaation  not 
being  an  arbitrary  classification  without  rea- 
sonable basis,  but  being  based  on  a  substan- 
tial difference  in  location,  length,  and '  charac 
ter  of  traffic  of  the  two  classes  of  railroads. 

[Ed.  Note. — For  other  cases,  see.  Carriers, 
Cent.  Dig.  ||  4,  5;  Dec.  Dig.  i  2;*  Constitu- 
tional Law,  Cent.  Dig.  {{  700,  701 ;  Dec  Dig. 
I  241.*] 

6.  Constitutional  Law  (|  47*)— Detebmi- 
WATioN  OF  Validity— Scope  or  Inquibt. 
When  a  statute  on  its  face  is  general  in 
terms  and  applicable  alike  to'  all  members  of 
a  class,  evidence  will  not  be  taken  to  show 
that  such  classification  is  not  a  legal  one. 

[Ed.  Note. — For  other  cases,  see  Constitu- 
tional Law,  Cent.  Dig.  {|  43-45;  Dec.  Dig.  | 
47.*] 

e.  CABBIXikS  (I  12*>— Reouxation— Statuto- 
vx  Pbotisions. 
..   Section  3  of  the  act  of  March  22,  ,1907 

(I^ws  1907,  p.  532),  to  regulate  common  car- 
riers, provides  that  all  charges  for  transporta- 
tion shall  be  jnst  and  reasonable,  and  'de- 
'  Clares  runlawful  every. unjust  and  unreasonable 
charge.  Section  12  authorises  tlie  State  Rail- 
road Commission  to ,  execute  and  enforce  the 
provisions  of  thai  act.  Section  13  authorizes 
tiie  'commission  to  investigate  alleged  viola^ 
tions  of  that  act  Section  14  requires  it,  on 
making  an  investigation,  to  make  a  report  stat- 
ing Us  conclusions,  together  with  its  "decision, 
order  or  retfuirement.'^  Section  15  authorises 
the'  comtnission,  if -of -'<he  opirdon'  'that  any  of 
the  i«tes,  r«guiations,  or  practices  of  any  com- 


mon carrier  are'  unjustly  discriminatory  or 
preferential,'  to  determine  in  what  respect  and 
to  what  extent  they  are  diserimiaatory  or 
preferential,  and  what  regulation  or  practice. 
IS  just  fair,  and  reasonable,  and  to  make  an 
order  that  the  common  carrier  shall  cease  vio- 
lating the  act,  and  provides  that  the  carrier 
shall  thereafter  conform  to  the  regsliitions  so. 
prescribed.  Held,  that  the  commission  has, 
power  to  regulate  rates  and  to  prohibit  unjust 
and  unreasonnble  rates,  even  if  not  discrimina- 
tory and   preferential. 

(Ed.  Note.— For  other  oases,  see  Carriexs, 
Cent  Dig.  H  7-20;  Dec.  Dig.  i  12.*] 

7.  CaBBIBBS   (I  2*)— KeeULATION— SxtATOTOKT 

Pbovisions. 

The  act  of  March  22,  1907  (Laws  1907,  p. 
581),  to  regulate  common  carriers;  is  reinedicu, 
and  should  be:  liberally  construed  tO'  aoeom- 
plish  its  objects  amd  purposes.^ 

[Ed.  Note.— For.  other  cases,  see  Oarrieift 
Gent.  Dig.  H  4,  5;    Dec.  Dig.  J  2.*] 

Error  to. District  Ooort,  City  and-  Goxalcg. 
of  Denver;   Gneeley  W.  Wbitford,  Judge.   >■<: 

Proceeding  by  the  Oonsumera'  Leaj^ue.  o£i 
Colorado  against  the  Colorado  &  Soutbem 
Railway  Contpany  and  others,  broiiglit  be-- 
fore  tbe'State  Railroad  Commiaaion,  and.aih. 
pealed  to '  the  district  court  Judgibent  was  i 
rendered  reversing  tbe  order  of  tberCom^- 
miasion  and  diamissing  the  complaint,  and 
tbe  plalntia  brings  error.  Reversed  -  and  re^: 
manded. 

Benjamin  Griffith,  Atty.  Gen.,  Theodore 
M.  Stuart,  Jr.,  Asst  Atty.  Gen.,  Jobn  T.  Bar' 
nett,  Atty.  Gen.,  James  H.  Teller,  Asst  Atty. 
Gen.,  and  Yogi  &  Whitehead,  of  Denver 
(Horace  Phelps,  of  Denver,  of  counsel)!  fbr 
plaintiff  In  error.  E.  E.  Whltted  and  J.  M.' 
Gates,  both  of  Denver,  for  defendants  111 
error  Colorado  &  S.  Ry.  Co.  and  another. 
Hughes  &  Dorsey  and-B.  L  Thayer,  both  of 
Denver,  for  defendant  in  eetot  Uoiota  Pac 
R.  Co. 

MUSSER,'J.    The  plaintiff  in  error,  a  do- 
mestic corporation,  began  a  proceeding  be> 
fore  the  State 'Railroad  Commission  relating  ■ 
to  freight  rates  on  coal  from  the '  northern 
Colorado  coal  fields  to  Denver.     From  the 
order  made  by  the  Oommlstion,  ■  the  defend- 
ants in  error,  appealed  to  the  district  court. 
There  the  companies  concerned  filed  a  mo- 
tion to  reverse  the  order  of  the  Commlsaion 
and  to  dismiss  the  complaint    'The  eonrt 
sustained    the    taiotion,    and   dismissed  ;  the 
complaint  apCM  the  'ground  that  the  law  un- 
der-wUeh  the  order  of  the  Commission  was 
made  wab  mieonstitutional  and  void,' and  ad- 
judged tiiat  all  acts  aad  orders  of  the  Com* 
mission  .were    .without  'authotdty  of    law.>i 
The  matter  mtta  kironght  here  for  review  on  - 
eraoii  and  eame  on  for  final  hearing  as 'soon  ■ 
asithb  parties  had  framed  the  Issves  In!  this 
conrt.     The    SUteeath    General    iissemttly^  ' 
passed   ^.^act   approved  Marxdi  82, '1807,   - 
(Lawfl'!l907t  p..  C81),' to' regulate 'oommoii  car-*' 
rlen  'la  thifi  -  state, :  creating  a  State  RalivtoA' ' 
Coiaoiiaalon>  and  presciriblng  Its  pbwers '  and-' 
dtttiea  aad  the  mode  of  procedora  to-  be  f ol-  ; 
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lowed  in  -matters  brought  to.  ita  attention. 
The  fle^endanta  in  error  contend,  first,  that 
tbe  act  afofesaid  la  unconstitutional;  sec- 
ond; that,  though  the  act  is  constitntlonal, ; 
the  Commission  had  no  power '  under  It  to 
fix  rates,  and  for  that  reason  the  judgment 
sliould  be  suBtained.  The  constitutional 
question  will  first  be  considered.  Section  1 
of  the  act  is  aa  follows:  "That  the  provi- 
sions of  this  act  shall  apply  to  common  car- 
riers and  to  any  corporation  or  any  person 
orpersoni  engaged  In  the  transportation  of 
paaeengeiB  or  property,  or  tbe  receiving,  de> 
liverl^,  storing  or  handling  of  profier^ 
shilptied  or  cdrried  from  one  point' or  place. 
wUhtn  this  state  to  any  otbor  point  or  place 
within  this  state:  Provided, -however,  that 
this  Act  shaU  not  apply  to'  n^ountaln  rail- 
roads operating  lees  than  twenty  mlW  of 
roaiA,'<the  principal  traffic  of  'A'hleh  is  the 
hauling  of 'mineral  trttn  and 'supplies  to 
lAines.  TUs  act  shall  not  apply  to  the  o'wn- 
ersblp,  or  operation, '  of  street  railways  con- 
dodted  solely  as  commcm  carriers  'in  tbe 
transportation  of  pasBengers,  within  th^  llni' 
its  «f  cities  and  towns,  nor  to  the  o'wner^ 
ship'  or'  operation  of  private  railways  not 
ntaed  Ini  the-  business  of  any  common'  car- 
riets."  'It  is  claimed'  that  the  protlslon  is 
the  act  that  it  "shall  not  apply  to  motmtaln 
ra^roads  op^rajUng.  .less  than  tw«M7.  miles 
of.  road,' the  .principal  traffic  of  w|l)tch  is,  the 
hau}^g^f  mineral  firom.  find  supplies  .to 
mi;v^,"  la  .class  leglslatiop,  and  denies, to 
th^,  defencUmta  in  error  due  process  and. 
eqjual'pro.tectlon  of  the  law,  contrary  to  ttie 
Cblorado  and  federal  Constitutions.  . 

ill  At. this  day.  it.  is  uni^ecfAsary  to  dis- 
cus, the  .-{lu^^tiisn  of  the  ezlsteace  of  :the 
poxgr^  .of  t^ie-.Gespei;!  1  Assembly,  exercised 
'Within  couRtitutionai  limits,  to  create  a  ^ate. 
Railroad  CommiBSion,  and  to  authorize  it  to 
regfilatei-'and  control  the  service  of  common 
ca9tiers:iD  this  state  and  the  rates  charged 
the'  pabUc'fbp  such  service.  .This  nract  be 
taken  as  an'  established'  and  -  acknowledged 
power  «t  -.the-  General  Assembly.  Granger 
CasesrM  Vi  &  11%  24  L.  Bid.  77;  'Ballroad 
Commtesldn  Cases,  11j6'U;'S.  807,  S'Supi  Ot 
334(388, '1191^  29  U  Ed.  636. 

('2}-  The  Objects  'and  provisions  of  the  act 
Int .  qnastlon'  being  within '  'tile  :adEBOwledged 
power  io<.  the  General  Assembly  that  enact- 
ed It,  it  Is '1^11  to  refer  to  awell-establtsbed 
rul«'that  should  govern  this  court  In-ltii  con- 
sideration .of  the  constitutional  qucetloD  pre- 
sented. The  presumption  4s  that  every  stat-' 
utels  valid  and 'Constitutional,  and  such  {»«- 
BumptfaMi'  is  to  be-  ovOrcomi  only '  by  clear 
deoMwstratlon.  -  in  case  'Of  doubt  e'v«ry  pos^^ 
slMti  prbsuaiption.  and  intendment  siMuld  be 
madft.in  iavor  of  the  constitutionality  of  tbe 
acC'iand  rtt  is  to  bef  overthrown  only  when 
It  la  <!leaB  and  unquestioned  that  it  Violates 
ttfa:<nudamentel  law:  .  People,  etciv 'V.  Ruck-. 
tXf  6  Oolo.  '4fi5r  at  458  ^qaotteg  from  and  «p< 
pcWTlDg  Sedgwick  Stat;  and  Com.  Lawi  409). 
"To  declare  an  act  of  the  Legislature  un- 


constitutional Is  always  a  delicate  duty,  and 
one,  which ,  courts.  40'  .not^  ^feel  ^uthoiised-  to. 
perform  unless  the;  confilct  Itetween  the  law 
and  the-  Constitution  is  clear  and  unmistaka- 
ble."    People  J.  Goddard,  $  Colo,  432,  437, 

7  Pac.  301,  304.  "The  doctrine  is  elementary 
that  no  act  of  the  General  Assembly  should 
be  declared  undonstltntlohal  unless  it  Is 
clearly  and  palpably  so."  People  v.  Com- 
missioners, 12  Colo,  80,  93,  19. Pac.  802,  884. 
"A  fuudaiaeutal  prlnclple-nof  omatructlon 
requires  those  who  seek  to  overthrow  a  stat- 
ute on  account  of  its  repugnance  to  a  consti- 
tutional provision  to  show  the  unconstitU'- 
tlonality  61  the  act  beyond  all  reasonable 
doubt"  Denver  Qty  v.  Knowlea,  17  Colo. 
204,  211,  30  Pa-e.  ,1041,  1044  (17  U  B.  A.  135). 
"When  an  act  of  the  Legislature  Is  attacked 
as  In'  violation  of  the  Constitution  of  the 
United  S^tates  or  of  the  state,  by  familiar 
rule,  we  are  required  to  uphold  the  legisla- 
tion, i^less  .  its  unconstitutionality  appears 
beyond  all  reasonable  doubt."  Ind.  Ditch 
Co.  T.  Agr.  Diteh  Co.,  22  Colo.  513,  528,  45 
Pac.  444,  450  (55  Am.  St  Rep.  149).  "Every 
statute  Is  presumed  to  be  constitutional. 
The  courts  ought  not  to  deplare  one  to  be 
unconstitutional  unless  it  Is  dearly  so.  If 
there  is  doubt  the  expressed  will  of  the  leg- 
islature should  be  sustained."  Munn  v.  Peo- ' 
pie,  94  y.  S.  113,  24  L.  Ed.  77.  It  is  evident' 
from  th^  fOregolsjIg  judicial  declarations  that' 
the  burden  is  upon  the  i  defendants  in  error 
tO'  demopstrvte  dearly,  and  'beyond  all  rea- 
sonable doubt  that  the  statute  in  question  Is' 
repugnant,  to  a -provision  of  either  the  state 
or  federal  Constitution. 

..L3]  Tbejt  do  not  deny,  and  in  fact  ttielr 
argument  -and  -the  auttiorltlee  dted  by  them 
show,  that  the  General  Assembly  has  the 
power  '  to  classify  subjects  for  legislation. 
If  this  classification  is  not 'Wholly  onreason- 
aUe  and'  arbitrary,  so-tbaf  tbe  statute  Is 
uniform  1^  its  operation 'upon  all  the  mem- 
bers of  the  class'  to'  which  It  Is  made  appli- 
cable, no  one  ia  denied  the  equal  protection 
of  the  laws  gu'aranteed  by  the  federal  Con- 
stitution. N.-  Y.,  eta^  B.  Co.  y.  New  lork, 
165  U.  Sv  628,  17  Sup.  Ct  418,  41  L.  Ed. 
855;   DOW  -v.  Beldelman,  125  U.  S.  680,  691, 

8  Sup.  Ct  1028,  31  L.  Ed.  841;  C,  R.  I.  & 
P.  By.,  Co.  ▼.  Ark.,  219  U,  S.  453,  31.  Sup. 
Ot  275,  55  L.  Ed.  290. 

.[4J  The.  contention  Is  that  the  exemption 
of  mountain  roads  less  than  20  miles  in 
length,  -whose  principal  traffic  is  the  haul- 
ing of  minerals  from  and  supplito  to  mines, 
is  an  arbitrary  classification  without  any 
reasonable  basis.  It  seems  to  us  that  there 
is  a 'Substantial  difference  between  the  b- 
consequentlal  roads  exempted  from  and  the 
roads  embraced  within  the  operation  of  the 
act  That  distinction  is  based  upon  location, 
length,  and  character  of  traffic.  A  difference 
in  either  one  of  these  things  Is  a  real  dltTer- 
ence.  We  are,  not  called -upon,  however,  to 
determine  whether  a'l  classification,  based 
upon  one  of  these  difCerences,  would  be  ^xbi• . 
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.trary  or  not,  for  the  ezei^ipted'ro&ds  must 
possess  every  one  of  the  three  dl8ti])j:ul4hlng 
elements.  That  Is  certainly  a  grouping  .to-' 
gether.  of  roads  In  a  class  based  upon  a  real 
and  substantial  dUfCrence.  The  exempted 
roads  are  really  Al^d  clearly  different  from 
the  others.  They  form  a  distinct  and  real 
Class  by  th^mselTes,  possessing  clear  and 
well-deflned  differences.  There  Is  no  arbi- 
trary selection  in  such  a  classification  as 
this.  It  la  not  a  lifting  of  one  road  from 
among  others  that  to  all  Intents  alid  pur- 
poses are  clearly  surrounded  by  substantial- 
ly the  same  cotidltlons  and  circumstances, 
nor  does  It  clearly  appear  that  there  Is  no 
reasonable  basis'  tor  this ,  classification. 
There  Is  a  difference'  in  the  cost  pf  constrflc- 
tion,'and  it  may^^be  ^atd  of  operation  In  the 
mountiaths  and  -  on  the  plains^  ITbe  Very 
character  of  the  traffic  of  "these  short  r6ads 
Implies  that  they  are  constructed  in  the  most 
mountainous  and  rugged  portions  Of  "the 
state.  Their  traffic  Is  subject  to  the  ftrter- 
mptlons  occasioned  by  mountain  snow^'and 
slides.  It  cannot  be  shld  ttMt  such  short 
roads  built  as  th^y  are  in  the  mountains  for 
a  short  distance,  for  the  sole  purpose,  as  It 
■were,  of  tramming 'ore  from  the  'farfnes  to 
the  principal  lines  of  general  transportation 
of  the  state  or  to  a  mill,  enter  Vierj'  largely 
or  at  all  inio  the  general  commerce  iof'  the 

'  state,  which  It  was  the  eivldent  purpose  Of 
the  aH  to  regulate  hs'ftt'r  as  trknsportatlon 
la  conc^mWl.    The  ore  transported  by  them 

°  18  nfpt  a'AabJeCt  of  merchandise  to  bie  sold  in 
the  mafket  to  the  general'  public  for'  use  dt 
prices  affected  by  the  cWt  of  transportation 
like  coal,  lumber, '  and  other  necessities  or 
commodities'  or  even  logs  that  are  madie  In- 
to' Inmber  and  sold  in  the  general  market. 
There  Is  ho  permanency  in  these  exempted 
roadis.  There  is  no  endowing  scenery  or  fer- 
tile Yalleys  along  th<4r'  route  t^  atti'avt  peo- 

•ple.  Th*  very  chatneter  \jf  their  location 
and  bnslness  has  a  teihporary  promlse^^inly. 

'  B^reI7  car  of  ore  haulled '  oVer  them  l^eaetka 
their  span  of  life,  for  their  supply  of  traffic 

-depMidtt  tapon  the 'btines,  'Which  sooner  or 

'  Uitet  be(!ome  exhausted'  when  the  Indostrles 
carried  on  about  them  and  the  rdads  them- 
selves muHt  tiass  away."  Bven  before  the 
mines  become  exhausted;  or  if  practically  ta- 
exhaustlble,  established  'ore  'b<>dfeit  are'  de- 
pleted, Knd  a  cessation'  of'  decrease  In  the 

'  s^ply  for  transportatloh  takes>  plaice.  TTpon 
further  consideration,  other  mailterB,  great 
err  small,  might  be  mentioned  that  Would  sup- 
port the  reesonableaess  M  the  dasaiflcatlon 
made.  It  thus  appears,  upon  the  face'  of  the 
act  Itself,  in  ieobnectloa  with  stfch  physical 
and  geographical  facts,  of  which  the  «onrt 
may  take  Jadiclal  notice,  titat  t%e  exempted 
roads  are  in  a  daes  'distinct  from '  any  other 
road  In  the  Bttitet  It  thus  appeaia  that  the 
dasslflcatiim  Is  not  an  arMtnary,  tot  a  real 
OBe.  and  has  a  reasoaahle  basis  upon  which 

•  to  rest  How  can  It  he  8aid,-th«tt,  that  this 
law  is  unconstitutional,  when,  before  it  can 


be  declared  unconstltutidnal.  It  tainst  appear 
beyond  all  reasonable  doubt  that  the  clasc)i- 
flcatton  was  arbitrary  and  unreasonable? 
Bven  were  there  doubt  aS  to  these  matters, 
nevertheless, '  under  th6  authorities  cited,  the 
statute  would, have  to  be  nph61d. 

[S]  Some  .'claim  Is  inade  that  there  v^as 
certain  .evidence  in  another  case  that  estab- 
lishes that  the  clisslfloatloa  was  not  a  leicai 
one.  If  there  was  Midi,ev)dehce  la  any  such 
case.  It  Is  not  presented 'to  ns  In  thu'case 
in  the  transcript  or  the'ahstrkct  Surely  we 
need  not  go  beyond  the^  ^t'6  some  other 
cas6  to  find  something  upon  Whl<:h  to  base  a 
holding  that  the  act  H  uiiconstltutlonal.  tt 
has  been  seen  that  on  ttef  fac^  the  statute  is 
valid  and  regular,  and  that.  It  i^'  gknetal  hi 
its  terms',. and  IS  aPpllcat>le  alike  to 'th'e  claSs 
to  which  it  is  made  ap]|>llca!>lW'  in'  ^ch  a 
case  evidence  need  hot. be  taken  ,t6  shoW'that 
'.the.',  statute  Is  unconstitutional.  In  'li.  ,t. 
Elevated  R.  B.,  70  N.  *.  327.  351,  the  aJurt 
said:  "Can  a  court  taS6  pripof  fot*  the  pat- 
pose  of  showing  a  statate' valid  and  regular 
upon  ijs  fade  to  be  unconstitutional?  An'd 
does  the  validity  of  a  law  which  la  recftttVed 
to  be  gto«frai;.ahd. 'Which  is  jteneral  liC'iia 
terms,  depend  upon  the"  hiimber'.'of  "BhbJMts 
upon  which  it, can  'o^ra'te;''or  upon  the  siae 
of  a  class  to  WhlcK  it, applies'^  Thes^  ques- 
tions mns't  be  a'nswe'red  In  ^the  negatlvf!" 
This  was  "appiioved  Ih  Stat* 'v.  t^elsonj  82 
Ohio'  St.  p.  Sd.N..l!J.'22,'26'i:.;'  fe;  A,  31t. 
■With  the  ,i)re8u'mptl6n  alwsiM  Iti.  favor 'if 
the  .valldlty''6f 'legislation,  ir'the''laW  atQod 
by  Itself,. the  courts  woUld  be  compelled  to 
presume  that  the.  different  clricuip^tabces  and 
conditions  surrounding  the  location,  length, 
and  character  of  traffic  6t  tiie  respectlye 
classes  .were  such  as  to  justify  a  different 
rule  hi  respect  to  them.  All  that  is  neces- 
sary to  uphold  thie  law  ,1s  that  there  he  an 
actual,  reasonable, .  and  substantial^  ^  differ- 
ence,, and  that  exlsj^lng.it'was.fpr'  the  iLeg- 
islature  to  deterjtnlife  wbet}isr  ^par^te  leg- 
islation shall  be  applied  tp  the  two  classeis. 
Qlven  tite  fact  of  such  a  difference,  It  la  a 
part  of  the  legislative  poorer,  to  determine 
what  difference  there  should  bs  In  the.  pre- 
scribed reigulatlons, .  Erh.  .,T.  Morasol^,  177 
.U.  S.  584,. 20  Supi  Ct.  8J9.  44  .L.  Ed.  897.  In 
Denver  ▼.  Bacbj  26  Qolo.  .530,  58  Pac.  1089, 
4AIm  B,.  A,  848,  an  ordinance  affected  alU^e 
all  engaged  la.,cfeUing  clothing,  but,  aa  a  qia|:- 
,ter.of  fact,  the  classification  was  clearly  af- 
bitrary,  fnd  not  based  on  jreason.  There 
was  no  real  dlffer^ce.  between  clothiers  and 
other '  personsj  neJlisiK  merchandise  under  the 
same  circumstances  and  conditions.  Hence 
the  ordlnBace.was  held  to  be  idassor  special 
leglalatien.  On  the  othes  handi  saloon  keep- 
ersi  one  dam  at  merchanlBt.'may  he  slngted 
out  .and  made  to  olose  their.  nHaces-  of  husl- 
ncs»  on  Sunflay.  There  is  a  dear  difference 
between 'SBloon -keepers  and  other  merduuitB, 
basedi  oa  i  reascn, ,  %a .  wit; .  pabUci .  morals, .  hot 
the  law  must  act  uniformly  on  all  saloon 
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.  keepers  lnclu)le<l  In  Its  terms,  else  It  becom^ 
class'  or  special  legislation.  A'  statute  'of 
New  York  provided  that  it  should  be  unlaw- 
ful for  any  steam  railroad  to  heat  its  pas- 
senger cars  In  »  certain  way  and  exempted 
from  its  provisions  roads  less  than  50  miles 

^^,lei^tb.  It  vy'as  cont^ded  th^t  this  ex- 
emption aullifled  the  act,,  and' the  Supreme 

^06ur(;of  the  United  States  In  N.  Y.,  N".  H. 

•&'  ?L  B.  R,  y.  New  York,  165  U.  S.  628,  IT 

,  Sup.  Ct  418,  41.)L».  'Ed-  SS^fM  reviewing  the 
act,  after  stating,  certain  re^isons  why  the 

..exemptions  of.  the  roiids  might  be  considered 
reasonably,  said;  "In  aQy  event,  there  is  no 

jsuch  discrimination  against  companies  hav- 
ing more  than  50  miles  of  road  as  to  justify 

Jl|he  contention  that  there  .has  been  a  denial 
to  the  companies  named '  In  tjtie  act '  of  the 
equal  protection  of  ^be  'laws.  The  statute 
is  uniform  in  its  operation  npon  aU  railroad 
companies  doing  business  in  the  state  of  the 

'  class  to  which  It  is  made  applicable."  A 
.statute  of  Arkansas  classified  railroads  ac- 
cording to  their  length,  and  provided  a  max- 
imum schedule  of  passenger  rates  varying 

,with  the  length  of  the  road.    The  Supreme 

2aurt  of  Arkansas,  in.Dow  v.  Beidelman,  49 
rk.  325,  5  S.  W.  207,  held  tbat  the  act  op- 
erated uniformly  on  every  class,  and  was 
not  special  legislation  within  the  constitu- 
tional prohibition.     The  Supreme  Court  of 
I'.the  United  States,  In  reviewing  the  Judg- 
jnent  of  the  state  Supreme  Court,  in  125  U. 
"S.  680,  691,  8  Sup.  Ct.  1028,  1031  (31  I*  Ed. 
,  840..  said:   "The  Legislature,  In  ^he  exercise 
,  of  its  power  of  regulating  fares  and  freights, 
,  in^y  classify  the  railroads  according  to  the 
'amount  of  business  which  they  have  done  or 
'  apx>ear  likely  to  do.    Whether  the  classifica- 
tion shall  be  according  to  the  amount  of  pas- 
'  sengers  and  freights  carried,  or  of  the  gross 
,or  net  earnings,'  during  a  previous  year,  or 
according  to'  the  's'ipipler  and  more  constant 
test  of  the  length  of  the  line  of  the  railroad, 
is  a  matter  within' the  discretion  of  the  Leg- 
islature,   tf  the  same  rule  is  applied  to  all 
'rallroadB  of  the' same  class,  there  is  no  t16- 
'iatloii  of  the  constitutional  provision  secur- 
'  In^'  to'  all.  the'  equal  protection  of  the  laws." 
,A  statute  of  Michigan  classified  the  roads 
for  :the  purpose  of  fixing  passenger  rates. 
'The'inaxtmum  rates  in  the  upper  peninsula 
'  of  Michigan  were  made  higher  than  those  in 
■'the  iowier  peninsula.    Heire  was  a  distinction 
based  on  location.    The  distinction  between 
Hiitroads  in  the  upper  arid  Tower  peninsula 
of  Michigan  are  no  more  marked  than  the 
'  Aistlntitlon  between  '  railroads  in  the  ntoun- 
'  talhous  half  of  Celotade  and  those  on  the 
'  plafns  of  the  state.    Speaking  with  reference 
M' this,-  the  Supreme  Court  of  Michigan,  in 
Wellman  y.  C.  ft  O.  T.  Ry.  Co.,  83  Midi.  592, 
'4T  N.  W.'  4fi9,  said:   "And  the  distinction  be- 
itween' '  the  roads  of  the  upper  and  lower 
penlBiralcrs '  nt'ost  be  considered.  In  '  the  ab- 
sence WF'iany  showing  to  the  loontrary,  to  be 
'8  reasonable < oae."    And,  isfter-  mmtlonlng 


the  facts  upon  which  to  base  the  reasonable- 
ness .  oi  the  distinction,  the  court  further 
said:  "The  conclusion,  then,  is  that  the  I.eg- 
islature  has  the  power,  under  the  constitu- 
tional provision  contained  in  article  19a,  and 
also  indei)endmtly  of  It,  as  shown  by  the 
cases  cited,  to  classify  the  railroads  of  this 
state,  as  it;  has,  according  to  the  amount  of 
business  done,  and  also  as  to  their  location 
in  the  upper  and  lower  peninsulas."  In  Ar- 
kansas a  statute  provided  that  no  ^railroad 
company  should  equip'  any  of  its'  freight 
trains  with  a  crew  consisting  of  less  than 
an  engineer,  a  fireman,  a  conductor,  and 
three  brakeme^ ; ..  but  lines  of  roa4,les8  than 
50  miles  in  length  were  exempted' from  the 
.Opers.tIon  of  the  aft,  'the  Supren^e  Court  of 
the  United  States  fn  C,  R.  I,  ^  1?.  By.  Ck>. 
V.  Ark.,.  219  U.  S.  453,  466,  31  Sup,  Ct  275, 
279  (55  L,  .EM.  290),  said:  "Under  the  evi- 
dence there  la  admittedly  some  room  for 
controversy  as  to  whether  the  statute  is  or 
was  necessary ;  but  It  cannot  be  said  that 
It  Is  so  onreasonabie  aa  to  Justify  the  court 
In  adjudging  that  it  is  merely  an  arbitrary 
exercise  of  power,  and  not  germane  to  the 
objects  which  evidently  the  state  Legislature 
had  In  view.  It  Is  a  means  employed  by  the 
State  to  accomplish  an  object  which  It  Is  en- 
titled to  accomplish,  and  such  means,  even 
if  deemed  unwise,  are  not  to  be  condemned 
or  disregarded  by  the  courts,  if  they  have 
a  real  relation  to  that  object.  And,  ^  stat- 
ute being  applicable  alike  to  all  belonging 
to  the  samre  clas^  there  Is  no  basis,  for  the 
contention  that  t^ere  has  been  a  denial  of 
the  equal  protectjpn  of  the  laws."  Thus  we 
have  presented  statu/tas  classifying  railroads 
a^  to  location,  as  to  character  of  trfiffic,  and 
as  to  length  of  track,  each  of  which  has 
been  held  a  reasonable  classification-  and  not 
special  or  a  dmiAl  of  the  equal  protection  of 
the  la4VB. .  A  statute-  of  Illinois  provided  ior 
the  inspection  of  cool  mines  in  the  state  and 
pay,n)ent  of  a  fee  therefor.  The  act  first 
provided  ttiat  It  would  be  unlawful  for  any 
person,  company,  or  corporation  to  operate 
any  coal  mine  in  the  state  witbont  iOrat  hav- 
ing compUed  with  all  the  conditions  of  the 
statutes  and  paying  all  inspection  fees.  Lat- 
er, the  act  was  so  amended  that  It  applied 
.only  to  coal  mines  where  more  than  five  men 
were  employed  at  any  one  time,  thus  exempt- 
ing mlnee  where. less  than  flvft.aaen  were 
employed.  The  United  States  Supreme  Court 
in  St.  Louis  Cons.  Go^l  Co.  v.  lU.,  186  U.  8. 
203,  22  Sup.  Ct  616,  46  L.  Ed.  872,  upheld 
this  act  and  said  that  that  was  a  species 
of  otaaslflcatlon  which  the  Legislature  was 
at  liberty  to- adopt  provided  it  was.  not  wbol- 
ly  arbitrary  or  unreasonable,  and  fui^tlier 
held  tbat.it  was  a  reasonable  classification. 
A  similar  statute  In  Arkansas  that  applied 
to  coal  mlues  where  ten  or  more  men  were 
emplojiedf  underground  'and  not  to  mines 
wbere<&  less  number  were  employed  was  up- 
held bf  titO' Supreme  Court  of  the  Unltcid 
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States  m  McLean  T.vArk^  211  U.  9.  038,  28 
Sap.  Ct.  206,  03  L.  Ed.  315,  wherein  the 
court  held  It  was  a  reasonable  foundation 
for  the  dlscrimlDation,  and  that  It  did  not 
deny  the  equal  protection  of  the  law  because 
U  applied  only  to  mln^  employing  ten  or 
more  Bieo.  The  court  said:  "There  la  no 
attempt  at  unjust  or  unreaaonable  discrlmr 
Inatlon.  The  law  la  alike  applicable  to  all 
mines  in  the  state  employing  more  than  ten 
men  underground.  It  may  be  presumed  to 
practically  regnlate  the  industry  when  con- 
ducted on  any  considerable  scale.  We  can- 
not say  that  there  was  no  reason  for  exsmpt*- 
Ing  from  its  provlslMis  mines  so  small  as  to 
be  in  the  experlmeBtal  or  formatlTe  state 
and  affecting  but  few  man,  and  not  requir- 
ing regulation  in  the  interest  of  the  public 
health,  safety,  or  welfare.  We  cannot  bold, 
therefore,  that  this  law  Is  so  palpably  in 
violation  of  the  constitutional  rights  involT- 
ed  as  to  require  us,  in  the  exercise  of  the 
right  of  Judicial  review,  to  reverse  the  Judg- 
ment of  the  Supreme  Coart  of  Arkansas, 
which  has  affirmed  its  Talldlty." 
'  'Many  other  citations  could  be  made  show- 
ing that  courts  have  upheld  statutes  classi- 
fying subjects  of  legislation  based  upon  lo- 
cation, or  character  of  traffic,  or  length  of 
railroad  lines.  In  New  Jersey  a  statute 
(Son*.  Rerision  1886,  pw  834,  |  42)  provided 
tliat,  if  any  railroad  in  the  state  failed  to 
run  dally  trains  for  the  space  of  10  days,  a 
receiver  might  be  appointed  for  the  road, 
£0d  bj'  the  following  proviso  exempted  cer- 
talh  roads,  to  vrlt:  "Provided,  that  this 
aot  ahaU  not  apply  to  ai^  railroad  company 
whoae  road  ia  constmcted  at  any  seaside 
resort,  not  exceeding  four  miles  in  length, 
and  which  was  built  and  Intended  merely 
for  the  transportation  of  sununer  travelers 
and  tourists."  Here,  precisely  as  In  the 
Colorado  statute,  the  dasslflcatien  was  made 
with  respect  to  th»  location,  length,  and 
Cbaractei  of  traffic  of  the  roads  exempted, 
and  the  Supreme  Court  of  'New  Jersey  up- 
held the  classlflcatloh  as  nade.  After  main- 
taining that  the  roads  might  lie  elas.4fled 
with  respect  to  location  and  character  of 
tra-TIC'tho  court  said:  "Nor  does  it  appear 
to  us  that  it  was  legally  objectionable  for 
the  Legitiature  to  constittite  this  special 
class  by  a  reference  to  the  length  of  the 
roads  for  the  purpose  of  classification.  The 
roads  could  be  grouped  in  no  other  way,  and, 
looking  at  the  definition  of  the  objeeta  to 
which  thUt  proviso  ia  to  be  a^pMed;  we  can-) 
not:  say  that  it  is  either  too.  broad  <*r  too 
narrow,  for  It  appears'  to  embraoe  the  whole 
of  the  dass  to  which  it  properly  relates,  and 
nothing  more."  DeL  B.  &  C.  M.  R.  R:  OOk  v. 
Markley,  46  N.  J.  Eq.  138,  16  AU.  436.  Fur- 
tker  authorities  could  be  referred  to,  but 
enough  has  been  said  to  (dearly  demonstrate 
that  tlie  classlflcation  made  In  the  act  under 
consideration  U  not  palpably  arbitrary  or 
Without  reasonable  basis,  and  t^t,  being  so, 


the  <onIy  dutj  remaining  for  a  court  is  to  iii>- 
hold  it  Three  cases  are  dted  by  the  de- 
fendants in  error,  which  they  insist  should 
gorem  the  disposition  of  this  case.  The  first 
is  that  of  Cotting  v.  Kansas  City  Stockyards 
Co.,  183  U.  &  79,  22  Sup.  Ct  30,  46  L.  Bd. 
92.  There  the  Legislature  passed  an  act, 
though  general  in  ita  terms,  but  which  in- 
cluded only  one  stockyard,  while  all  other 
stockyards,  surrounded  by  like  circumstances 
and  .conditions,  were  exempted.  This  ap- 
pears from  the  following  language  of  the 
court:  "It  may  be  assumed,  for  the  pur- 
poses of  the  question  now  to  be  considered, 
that,  so  far  as  the  Constitution  of  Kansas 
la  concerned,  its  Legislature  may  enact  a 
law,  general  In  its  terms,  and  yet  so  phrased 
as  necessarily  to  have  operation  only  upon  a 
single  individual  or  corporation,  but,  while 
making  that  concession,  we  cannot  shut  our 
eyes  to  the  fact  that  this  act  la  precisely 
the  same  in  its  effect  as  though  the  Legis- 
lature had  said  In  terms  that  the  Kansas 
City  stockyards  alone  shall  be  subjected  to 
its  provisions."  And  at  the  close  of  the 
opinion  it  plainly  appears  that  the  Judgment 
of  the  court  in  holding  that  the  statute  was 
in  violation  of  the  fourteenth  amendment 
was  put  on  the  ground  solely  that  It  applied 
only  to  the  Kansas  City  Stockyards  Com- 
pany, and  not  to  any  other  company  in  the 
state  in  the  same  circumstances  and  condi- 
tions. It  was  a  lifting  of  one  stockyards 
company  out  of  a  class  to  which  it  undoubt- 
edly belonged,  and  made  the  law  applicable 
to  it  only.  Such  a  law  is  precisely  on  the 
same  footing  that  a  law  would  be  lifting  out 
the  Colorado  ft  Southern  Railroad  and  mak- 
ing it  subject  to  the  law,  while  all  other 
roads  like  It  would  be  exempted.  Certainly 
this  would  be  an  arbitrary  and  unreasonably 
clHssiflcation,  but  we  have  no  such  a  law 
before  ns.  Such  a  statute  is  clearly  dis- 
tinguished in  St  Louis  Cons.  Coal  Co.  r.  111., 
supra,  from '  the  one  under  consideration: 
Another  case  cited  is  that  of  Connolly  vl 
Union  Sewer  Pipe  Co.,  184  U.  S.  540,  22  Sup.' 
Ct.  431,  46  Ia  Ed.  679.  In  that  case  there 
wa*  nnder  consideration  a  statute  of  Illinois 
defining  a  trust  and  declaring  illegal  "every 
contract,  combination  in  form  of  trust  or 
otherwise,  or  conspiracy  in  restraint  of  trade 
or '  commerce  among  the  several  states,  or 
with  foreign  nations,"  and  provided  severe 
penalties  for  every  person  violating  its  prtH 
visions.  There  was  exempted  from  the  pro- 
visions of  the  act  agricultural  products  or 
live  stock  while  in  the  hands  of  the  producer 
or  raiser.  It  was  pointed  out  in  that  case 
that  the  agricultural  products  and  live  stock 
In' Illinois  constitute  a  very  large  part  of 
the  wealth  and  property  of  the  state;  that 
persons  engaged  in  trade  or  in  the  sale  of 
merchandise  and  commodities,  within  the 
Umtts  of  the  state,  were  In  the  same  class  aa 
agrlcnltnrista  and  raltsers  of  live  stock — that 
Is,  that  they  wwe  all  engaged  alUie  in  do- 
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mestlc  trade — that  the  exemption '  of  the  two 
fTartlcnlar  Industries  from  the  statute  was 
not  of  Bmiill  consequence,  but  that  It  In- 
cluded a  large  part  of  the  property  and  of 
the  wealth  engaged  In  domestic  trade  with-' 
in -the  state;  that  agriculturists  and  stock 
rdlsers  could  form  combinations  that  would 
affect  the  people  of  the  state  as  greatly  as 
any  persons  engaged  In  trade  or  In  the  sale 
of  merchandise  or  commodities  In  the  state; 
that  the  two  Industries  which  the  statute 
attempted  to  exempt  were  engaged  in  the 
sale  of  merchandise  to  a  slmllalr  extent  and 
under  like  circumstances  that  others  were 
who  wiere  subjected  to  the  provisions  of  the 
statute.  ^Is  was  all  so  clearly  pointed  out 
by  the  court  that  the  statute  was  made  to- 
appear  like  a  statute  would  appear  were 
the  common  carriers  of  this  state  subjected 
to  regulations,  and  the  Colorado  &  Southern 
and  Union  Pacific  Railroads  exempted  from 
its  provisions.  There  is  no  such  a  statute 
presented  to  ns  for  consideration,  and  there- 
fore the  case  is  inapplicable.  The  same  is' 
tnie  of  L.  &  N.  R.  Co.  v.  Railroad  Commis- 
sion (C.  C.)  19  Fed.  679,  the  third  case  relied 
upon  by  defendants  In  error. 

From  what  has  been  said  we  conclude  that 
tile  reasons  given  why  the  act  is  uilconstltu- 
tional  are  Insufficient,  and  do  not  demon- 
strate clearly,  iMlpably,  and  beyond  all  rea- 
sonable doubt,  or  at  all,  that  the  statute  Is 
special  legislation,  or  denies  the  equal'  pro- 
tection of  the  laws,  and  in  sudi  a  case  the 
plain  duty  of  a  court  is  to  uphold  the  act 

[i]  The  defendants  In  error  contend  that, 
though  the  law  was  constitutional,  the  Com- 
mission had  no  power  by  the  act  to  fix  rates, 
and  that,  having  exceeded  its  powers,  the 
complaint,  was  correctly  dismissed.  It  is  not 
clear  that  the  defendants  in  error  have  any 
right  to  raise  such  a  question  on  thi^  record, 
nor  is  It  clear  that  the  district  court  made  a 
proper  disposition  of  the  cas^  even  .if  It  be 
assumed  that  the  Commission  had  no  power 
to  make  the  order  that  it  did.  However,  the 
defendants  in  error  strongly  urge  this  ques- 
tion, and  they  cannot  complain  if  it  be  40W 
taken  up  and  determined.  'What  the  Com- 
mission did  was  to  find  what  would  be  a  rea< 
sonable  and  remunerative  rate,  that  the  rate 
charged  was  an  unreasonable  one,  and  or- 
dered that  the  railroad  companies  should 
desist  and  abstain  from  charging  more  thaa 
the  rate  found  to  be  reasonable.  No  claim 
is  made  tbat  the  rate  found  to  be  proper  is 
too  low.  The  act  in  question  is  a  long  one, 
and,:  in  order  to  show  how  far  reaching  It  is, 
it  will  be  abstracted  with  some  detail.  Ita 
Intent  Is  to  regulate  eommon  carriers  In  this 
state,  and  in  this  regard  is  very  comprehen* 
slve  as  is  shown  by.  its  title,  which  is  as 
follows:  "An  act  to  regulate  common  car- 
riers in  this  state,  to  create  a  State  Railitoad 
Commission,  to  prescribe  and  define  its  du- 
ties, to  fix  the  salaries  of  tlie.  commissioners 
and  of  the  employes  of  the  Commission,  to 


prevent  the  imposition  of  UBreasohable  mtes 
and  chai^ges,  to  prevent  unjust  discrimina- 
tions, to  ih^ure  an  adequate  railway  service, 
to  prevent  the  giving  or  receiving  of  rebates, 
to  prescribe  the  mode  of  procedure  and  tho- 
mles  of  evidence  in  relation  thereto,  to  pre- 
scribe penalties  for  violations  of  this  act,  to. 
exercise  a  general  supervision  over  the  con-' 
dnct  and  operations  of  common  carriers,  and 
to  repeal,"  etc.  Section  r  of  th«  act  deals 
with  its  application.  Section  2  relates  to 
definitions  of  terms.  Section  3  provides  that 
all  charges  for  transportation  of  property 
shall  be  Just  and  reasonable,  and  proliibita, 
and  declares  to  be  unlawful',  every  unjust 
and  nnreasonable  charge  for  such  service  or 
any  part  thereof.  Section  4  prohibits,  and 
declares  unlawful,  rebates  and  discrimina- 
tions. Section  S  provides  that  it  shall  be  un- 
lawful to  give  any  undue  or  unreasonable 
preference  or  advantage  to  any  shipper  or 
freight  traffic,  or  to  subject  any  partiealar 
shipper  or  freight  traffic  to  any  undue  or 
unreesondble  prejudice  or  disadvantage.  Sec- 
tion 6  provides  that  every  common  carrier 
shall  file  and  keep  schedules  of  rates,  pre- 
scribes what  the  schedules  shall  contain,-  and 
that  they  shall  be  posted  for  Inspection: 
Section  7  provides  that  nodumge  shall  be 
made  in  the  rates  untfl.  after  30  days'  notice. 
Section  8  provides  that  in  case  any  common 
carrier,  subject  to  the  provisions  of  Oie  act, 
shall  do,  cause,  or  permit  to  be  done  any 
thing  in  the  act  prohibited  or  declared  to  be 
unlawful,  or  omit  to  do  anything  required  to 
be  done,  such  common  cacrier  should  be  lia- 
ble to  the  one  Injured  for  the  full  amount  of 
dainages  snstained;  and  provides  for  the  Is- 
suance and  efTect  of  bilis  of  lading.  Section 
9  makes  violation  of  the  act  a  misdemeanor; 
and  provides  a  penalty.  Section  10  makes  a 
soliciting  of  rebates  a  misdemeanor,  and  pro- 
vides a  penalty.  Section  11  creates  the  State 
Railroad  Commission,  and  provides  for  the 
qnalification,  terms,  selection,  etc.,  of  coat' 
mlesioners.  Section  12  is  in  part  as  follows : 
"That  the  Commission  hereby  created  shall 
have  authority  to  Inquire  Into  the  manage- 
ment of  the  business  at  all  common  carriers 
subject  to  the  provisions  of  this  act;  and 
shall  keep  itself  informed  as  to  the  manner 
and  method  in  which  the  same  is  conducted, 
and  shall  have  the  right  to  obtain  from  sadi 
common  carrletfl  full  and  complete  Informa- 
tion necessary  to  enable  the  Commission  to 
perform  the  duties  and  carry  out  the  objects 
for  which  it  is  created;  and  the  Oommts- 
ston  -is  hereby  authorised  and  required  to 
execute  and  arforce  the  provisions  of  this 
act;  and  npoa'the  request  of  the  Commlaslon 
it  shall' be  the  duty  of  the  Attorney  Oeneral 
to  institute  all  necessary  proceedings  for  the 
enfloreement  of  the'Provisions  of  this  act  aad 
for  I  the  punishment  of  all  violations  there- 
of." The  sectlob  thai  proceeds  f  uztlm-  wltti 
matters  of  detalL  Section  IS  provldea  that 
any  person,  firm,  corporation,  or  association; 
or  any  mercantile,  agricultural,  or  manufac- 
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tuKiag  society,,  or  actr  t^y.fxdttfav  Or  anUnic- 
ip^l.iOrgiMU^tloB,  couiyl&iniug  of  anytbiog 
done  or  omitted  to  be  ()ou«,by  any  cdqudod 
carrier,  subject  to  the  pcovlalons  of  the  act, 
or  In  -contravoutlon  of  an;  of  Ita  provisions, 
may  apply  to>  said  commisalon  by  'petition, 
«Vd  x>reBcrit)«a .  what  tjie  petition  ataall  con- 
tain: that  the  stateutent  of  the  charges 
should  be  jCorwarded  by  the  Commisslou  to 
tbe  common  carrier  complained  of,  who  shall 
be  called  upon  X&,  ^tlsfy  the  complaint  or  to 
answer  the-  same.  If  the  common  carrier 
mak^;  repapa,tlon  for  the  injuny  alleged.  It 
is  r«Ueveit-of  liabiltt?  ^or  that  particular  tI- 
olatlon  of.  law.  If  the  common  carrier!  does 
n«t '  BBitiafy  the  .  complaint  within .  the  time 
specified,  or  there  shall  appear  to  be  any  rea- 
sonable ground  foic  InvestlgMlng  the  com- 
plaint, it  shall  be  the  dufey  of  the  Commis- 
sion ^  InyestigAte  the  matter  in  euoh  jnan- 
ner.and  .bs..SHCh  ^roeans  as  It  shall  deem 
proper.  ,6eqtion  14  provides  that,  whenever 
an  investigation  tth&U  be  made  by.  the  com- 
misQlon,  It  shall  .ma4(e  a  report  which  shall 
4t<Ue  tbe.'COAclusion?  of  the  Qommlsslon,  to- 
gether, ,wHh  its  4eiciaion,  order,  or  require- 
ment lu  the  premlet^s,  and  these  ceports  shall 
be  fui;nl;^e4  ito  the  party  who  way*  hare 
complained  and.  to  any  .comnoa  carrier  that 
may  bo  conyUained.  against  ajid  published- 
Section  15  Is  as  follows:'  "That  the  Com- 
miasion  is  authorised  and  empowered  ajad  it 
aliall  b«  its  duty,  wheneyer  after  full  hear- 
ing upon  a  complaint  made  as  pi^ovlded  here- 
ioj  4^  upon  cpmplalnt  of  any  common,  car- 
rier, tt  sj^^l^  be  of  opinion,  that  any  of  the 
tfiX^Sf  or  charges  complained;  of  and  denu^nd- 
.«idt»  charged,  or  collected,  by.  any  common 
carrier  or  ponunpn  carriers,  subject; to  the 
provisions  of  tJMs.  act^  for  the  transpprtation 
0^  prqpQr^y., as., defined  fay  this  act,  or  tbt^t 
any  jr^ulatlon.  o.r,  practice  whatsoever  of 
aucb  common, carrier  or  common  carriers,  af- 
fecting such  ratfis.  or  charges,,  are  unjustly 
discriminatory  or  unduly  {i.rp/weutlal,  in  vio- 
lation of  any  of  the  provisions  of  tbia  act,  to 
determine  and  prescribe  in  what  respeot  and 
to  what  ^xt^ntsucb  rates  or  .charges  are  ^o 
discriminatory.  9r  i^'efereutlal,  and  what  reg- 
ulation or  practice  in  respect  to  such  trans- 
portation, is,  Ji^st,  fail;  and  reasonable  to  be 
thereafter  follpw.ed, .  and  to  make  an  order 
that  the  common  carrier  shall  cease  and  de- 
sist from  such  violation -to  the  .extent'  to 
which  the, Commission' finds  the  same  to  ex- 
ist,' and  aucb  common  carrier  or  common 
carrier  (carriers)  aliall  thereafter  conform  to 
the  regulation  or  practice  so  prescribed.  All 
orders  of  the  Commission  shall  take  effect 
within  such  reasonable  time  not  less  than 
thirty  days,  and  sluill  continue  in  force  for 
such  pedqd  of  time,  not  exceeding  two  years, 
as  shall  be  prescribed  in'  the  order  of  the 
Commission,  unless  the  same  shall  be  sus- 
pended, modified  or  set  aside  by  the  Com- 
mission, or  be  suspended,  modified  or  set 
aside  by  a  court  of  competent  Jurisdiction." 
Section  16  provides  that,  if  after  a  hearing 


'the  Osmnlissiob  abaii  deterialxie  that  a  dom- 
plaiuant.is  entitled  to  damages  nndertbe 
act,  it  shall  make  an  order  dinectlug  the 
common  carrier  to  pay  the  amount  of  dam- 
ages, to  which,  complainant  is  entitled;  that 
it.shaU.be  the  duty  of  every  common. car- 
rier, to  comply  with  the  order,  and,  U  the 
order  is  not  compiled  with,  the.  common  cav- 
rier.so  failing  shall  forfeit  to  the  state  the 
sum  of  $1,000  for  each  offense,  and  provides 
for  the  collection  of  the  forfeiture.  Section 
17  provides  that,  if  any  parties  are  injured 
by  the  failure  or  neglect. of  the  common  car- 
rier, (o  lObey  any  order  of  the  Oommission, 
aucb  party  or  the  Commission  Itself  may  ap- 
•plx  t9  a  distriot  court  for  the  enforcement  of 
the  order,  and  provides  a  method  of  proc^ 
dur?. ,. '  Section  18  provides  for  rehearings 
and  pleadings.  Section  19  relates  to  matters 
pf  detail.  Section  20  gives  the  district  courts 
Jurisdiction,  upon  the  application  of  the  At- 
torney General,  to  issue  writs  of  mandamus, 
commanding  common  carriers  to  comply  with 
the  provisions  of  the  act.  Section  21  pro- 
vides for  an  appeal  from  any  order  of  the 
Commission  to  the  district  court,  and  frtMn 
the  district  court  to  the  Supreme  Court. 
.The  balance  of.  the  act  relates  to  the  'fur- 
nishing of  cars  to  shippers,  accidents  which 
result  in  death,  repairs,  and  increased  facil- 
ities, all  of  which  are  to  be  controlled  and 
regulated  by  order  of  the  Commission,  and 
provides  for  penalties  and  damages  with  re- 
spect thereto.  The  defendants  in  error  con- 
tend that  section  15  of  the  act,  quoted  above, 
.gijVea  the  Commission  whatever  authority  it 
.may.  liav^  respecting  rates,  aJid  that  its  pow- 
er as.  to  rates  Is  confined  to  those  that  are 
discriminatory  or  preferential,  and  not  to 
those  that  are  unreasonable.  It  may  be  said 
in  parsing  that  the  Commission  found  that 
the,  rate  charged  from  Walsenburg,  in  the 
Southern  coal  fields,  to  Denver  (a  distance 
of  175.  miles,  largely  on  an  upgrade),  was 
$1.60. .per  ton,  a  rate  less  than  one  cent  per 
ton  per  mile;  and  from  Trinidad  to  Denver 
(a  distance  of  210  miles,  largely  on  an  up- 
grade) the  rate  is  less  tlian  one  cent  per  ton 
per  mile;_  .while  from  LouisvDle,  in  the 
northern  'district  (an  average  haul  of  25 
miles  on  a  practically  level  grade),  the  rate 
was  80.  cents  pf  r  ton,  or  a  little  over  three 
cents  per  ton  per  mile.  Here  is  a  difference 
In,  the  rate  charged,  which  the  Commission, 
in  its  findings,  substantially  said  was  an.  un- 
just discrimination  and  undue  preference 
shown  between  different  sections  and  ship- 
per's in  the  state.  The  defendants  in  error 
admit  that  unjust  discriminations  and  uti- 
'due  preferences  to  shippers  can  be  corrected 
by  order  of  the  Commission,  and  it  can  be 
sai^  that  the  effect  of  the  order  made  is  to 
correct  such  a  condition.  But  if,  however, 
as  defendants  ih  error  contend,  the  order  of 
the  Commission  deals  only  with  rates  from 
the  standpoint  of  reasonableness,  it  was  nev- 
ertheless within  the  powers  of  the  Commis- 
sion. 
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The  defendants  In  error  dte  the  case  of 
Interstate  Commerce  Commission  y.  Railway 
Co.,  167  U.  S.  479,  17  Sup.  Ct.  896,  42  L. 
Ed.  243,  and  contend  that  that  decision  is 
controlling  here.  That  opinion  was  based 
upon  the  original  Interstate  Commerce  Act 
of  1887  (Act  Feb.  4,  1887,  c.  104,  24  Stat  379 
[U.  S.  Comp.  St.  1901,  p.  3154});  and.  If  the 
act  of  our  General  Assembly  was  no  stronger 
In  this  respect  than  that  act,  the  case  might 
be  controlling.  It  was  held  In  that  case  that 
Congress  might  Itself  prescribe  the  rates, 
or  might  commit  to  some  subordinate  trl- 
l>unal  that  duty,  or  might  leave  it  to  the 
companies  subject  to  regulations  and  re- 
strictions. It  did  not  hold  that  the  power 
to  fix  rates  could  not  be  Implied  from  the 
language  of  an  act  It  did  hold  that- such 
power  Is  not  to  be  Implied  from  any  doubt- 
ful and  uncertain  language.  It  held  that  In- 
cori)oratlng  Into  a  statute  the  obligation 
making  all  charges  reasonable  and  Just  and 
directing  the  Commission  to  execute  and  en- 
force the  provisions  of  the  act  did  not  of 
itself,  by  implication,  carry  to  the  Commis- 
sion the  power  of  prescribing  rates,  and  that 
such  a  power  was  not  expressly  granted,  and 
could  not  be  Implied  from  any  language  of 
the  act.  This  is  far  from  saying  that  the 
power  must  be  expressly  given,  and  that  it 
never  can  be  implied.  From  what  is  herein- 
after said  we  think  that  it  clearly  appears 
that  our  Commission  was  given  the  power  to 
regulate  common  carriers,  and  that  this  nec- 
essarily involves  a  regulation  of  rates.  Giv- 
en the  regulation  of  rates,  the  right  to'  es- 
tablish a  maximum  of  charge  as  one  of  the 
means  of  regulation  is  tmplled.  Munn  v. 
People,  94  U.  S.  113,  24  L.  Ed.  77.  Further- 
more, as  will  be  seen,  our  statute  expressly 
authorizes  the  Railroad  Commission  to  make 
an  order  with  respect  to  unjust  and  unrea- 
sonable rates. 

The  commerce  and  business  of  the  people 
of  this  state,  and  their  prosi)erity,  progress, 
and  equality  in  such  commerce  and  business 
are  dependent  in  a  very  large  degree  upon 
the  conduct  and  operations  of  the  common 
carriers  whose  business  it  is  to  render  car- 
rier service  to  the  public.  The  statute  was 
intended  to  aflFord  the  public  means  where- 
by to  remedy  mischiefs  that  might  arise  in 
this  public  service.  One  of  the  greatest  mis- 
chiefs that  can  arise  is  the  charging  of  un- 
just and  unreasonable  rates. 

[7]  The  act  is  essentially  remedial,  anid, 
being  so,  should  be  liberally  construed,  to 
the  end  that  its  objects  and  purposes  may  be 
accomplished;  that  is,  "it  is  the  business  of 
the  courts  so  to  construe  the  act  as  to  sup- 
press the  mischief  and  advance  the  remedy." 
State  T.  F.  E.  &  M.  V.  B.  K.  Co.,  22  N'eb. 
313,  35  N.  W.  118. 

As  shown  by  Its  title  set  out  above,  the 
objects  and  purposes  of  the  act  are  brpad 
and  comprehensive  in  relation  to  common 
carriers.    That  title  discloses  that  it  wa^  in- 


tended thereby  to  regutete  common  carriers 
in  the  state  and  to  exercise  a  general  su- 
pervision over  tb^r  conduct  and  operation, 
and  it  must  be  taken  that  by  the  act  as 
framed  and  worded  the  General  Assembly 
Intended  to  accomplish  the  design  thereof 
which  it  expressly  stated  in  the  tltlei.  As 
one  of  the  agencies  through  which  the 
avowed  purposes  of  the  act  was  to  be  accom- 
plished, the  General  Assembly  created  the 
State  Railroad  Commission,  and  in  section 
12  and  elsewhere  throughout  the  act  clothed 
It  with  extensive  authority,  and,  among  oth- 
er things,  the  Commission  was  "antliorised 
and  required  to  execute  and  enforce  the  pro- 
visions of  this  act."  Section  3  of  the  act 
provides  that  all  charges  for  transportation 
Of  property  shall  be  just  and  reasonable, 
and  declares  to  be  unlawful,  and  prohibits 
every  unjust  and  unreasonable  charge^  As 
seen  in  the  Interstate  Commerce  Oommis- 
slon  Case,  supra,  the  incorporation  into  the 
statute  of  the  prohibition  against  anjnst  and 
unreasonable  rates,  and  directing  the  Com- 
mission to  execute  and  enforee  the  provi- 
sions of  the  act,  does  not  of  Itself,  by  impli- 
cation, carry  to  the  Commission  the  power 
to  fix'  a  maximum  charge;  but  there  is  more 
than  that  in  tbe  present  act  from  which 
that  power  must,  we  think,  necessarily  fol- 
low. 

Section  13  provldea  that  every  person,  etc., 
may  complain,  in  a  petition  to  the  Commis- 
sion, of  anything  done,  or  omitted  to  be  done 
by  any  common  carrier,  or  in  contravention 
of  any  of  the  provisions  of  the  act  and  that 
if  the  complaint  is  not  satisfied  upon  notice, 
or  if  there  shall  appear  to  be  any  reasonable 
ground  for  Investigating  the  complaint  It 
shall  be  the  dtity  of  the  Commission  to  In- 
vestigate it  The  charging  of  an  nnjust  and 
unreasonable  rate  is  certainly  in  contraven- 
tion of  section  3  of  the  act  and  can  be  made 
the  basis  of  a  complaint  for  an  investigation 
by  the  Commission  under  section  13.  Sec- 
tion 14  of  the  Interstate  Commerce  Act  pro- 
vided that,  whenever  an  investigation  shall 
be  made  by  the  Commission,  it  shall  be  Its 
duty  to  make  a  report  in  writing  in  respect 
thereto,  which  shall  Include  the  findings  of 
fact  upon  which  the  conclusions  of  the  Com- 
mission are  based,  together  with  its  recom- 
mendation as  to  what  reparation,  if  any, 
should  be  made  by  the  common  carrier  to 
any  party  or  parties  who  may  be  found  to 
have  been  injured  and  such  findings  so 
made  should  be  deemed  prima  fade  evidence 
as  to  each  and  every  fact  found,  and  all  re- 
ports of  Investigations  should  be  furnished 
to  the  party  who  may  have  complained  and 
to  the  common  carrier  that  may  have  been 
complained  of.  It  will  be  noticed  that,  un- 
der that  section,  all  that  the  Interstate  C!om- 
merce  Commission  could  do  was  to  make  a 
report  which  should  contain  Its  findings  and 
recommendation.  Herein  section  14  of  our 
act  is  esseutially  different  from  section  14  of 
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tke  InterttAte  Commerce  Act  under  consider- 
ation in  167  U.  S.,  17  Sup.  Ct.,  42  X.  Ed. 
Stethm  14  of  our  act  provides  that,  whenever 
imT«Bt^tion  shall  be  made  by  the  Ralta-oad 
Commission,  It  shall  be  Its  duty  to  make  a 
report  which,  shall  state  the  conclusion  of 
the  Commission,  together  with  Its  dedsion, 
order,  or  requirement  in  the  premises,  and, 
in  case,  damages  are  awarded,:  said  report 
shall  Include  the  flndlofis  of  fact  on  which 
the  award  is  made.  Our  act  thus  expressly 
stiys  tliat  the  Railroad  Commission  may  make 
a  decision,  order,  or  requirement  In  case  of 
as  'Investigation  of  a  complaint  of  anything 
done  in  contravention  of  the  act,  which  in- 
cHides  a  complaint  of  an  unjust  and  unrea- 
sonable charge,  while  the  Interstate  Com- 
merce Commission  could  only  make  a  flndl9g 
and  recommendation.  Now,  if  the  Commis- 
sion may  make  a  decision,  order,  or  require- 
ment upon  InvestigBtlon  of  a  complaint  of  an 
ufijuat  and  unreasonable  charge,  in  the  dlS' 
charge  of  its  duty  to  execute  and  enfbrce  the 
provisions  of  the  act,  it  certainly  vay  make 
sjKh.  order. or  requirement  as  is  necessary  to 
carry  out  the  purposes  of  the  act .  As  one  of 
the  purposes  of  the  act  was  to  pfe^ent  unjust 
and  unreasonable  charges  and  to  have  the 
Commission  Investigate  such  a  complaint,  the 
Commission  can  certainly  make  a  decision, 
order,  or  requirement  with  reference  there- 
to under  the  express  provisions  of  section  14. 
It  it  decides  that  the  rate  is  unjust  and  un- 
reasonable, it  would  necessarily,  in  the  dis- 
charge of  its  duty,  order  or  require  the  car- 
rier to  abstain  from  the  prohibited  charge, 
else  its  order  or  requirement  would  be  a  vain 
and  useless  thing.  When  the  General  As- 
sembly said  that  the  Commission  may  make 
an  order  or  requirement  upon  invesUgation 
of  a  complaint,  it  certainly  included  a  com- 
plaint based  on  an  unjust  and  unreasonable 
diarge,  for  there  is  no  language  in  the  stat- 
ute excluding  such  a  complaiiit  from  being 
Investigated  and  having  an  order  or  require- 
ment made  thereon.  Here  is  a  mode  of  pro- 
cedure to  enable  the  Commission  to  execute 
and  enforce  the  provisions  of  the  act  that 
embraces  a  complaint  and  Investigation  of  a 
reasonable  charge,  and  certainly  the  Oeneral 
Assembly  did  not  exclude  such  complaint 
and  investigation  from  the  procedure  provid- 
ed by  it,  for  there  is  no  language  la  the  act 
that  would  point  to  such  exclusion;  In  mak- 
ing such  an  order  or  requirement  the  COm- 
jblteion  would  necessarily  have  to  prescribe 
ybat  a  Just  and  reasonable  charge  would  be 
9im1  order  an  abstention  fiom  the  excess. 
This  essential  difference  pointed  out  between 
the  present  act  and  the  old  Interstate  Com- 
inerce  Act  alone  removes  the  applicability  of 
tliat.decisloB  to  the  present  act.  But,  there 
(ire  ether  essential  differences  between  the 
actA-tbat  fortify  us  in  this  conclusioA.  Sec- 
tion 15  of  the  Interstate  Commerce  APt  pro^ 
vides  that  if  In  any  case  in  which  an  investli 
gatlon  shall  be  made  it  appears  to  ttoe  Com*- 
mission,  that  anything  luts  been  done  or  omit- 


ted to  be  done  in  violation  of  the  provisions 
of  the  act,  or  that  any  Injury  or  damage  has 
been  sustained  by  the  party  complaining  In 
consequence  of  any  such  violation,  it  is  the 
duty  of  the  Commission  to  cause  a  copy  of 
Its  report  in  writing  thereon  to  be  delivered 
to  such  common  carrier,  together  with  a  no- 
tice that  It  desist  from  the  violation  within 
a  reasonable  time,  and,  if  within  the  time 
specified  it  appears  that  the  common  carrier 
had  ceased  from  the  violation  and  bad  made 
a  reparation  In  compliance  with  the  report 
and  notice  of  the  Commission  or  to  the  sat- 
isfaction of  the  party  complaining,  a  state- 
ment to  that  effect  should  be  entered  of 
record  by  the  Commission,  and  the  common 
carrier  would  be  relieved  of  further  liability. 
There  is  certainly  very  little  power  granted 
in  that  section.  Section  15  of  our  act,  how- 
ever, which  is  quoted  in  full  above,  is  much 
stronger.  ^The  defendants  tn  error  seek  to 
confine  that  section  to  cases  of  unjust  dis- 
crimination or  undue  preference,  and  not  to 
ithe  unreasonaUeness  of  charges.  But  that 
section  itself  expressly  states  that  the  Com- 
mission may  prescribe  what  regulation  or 
practice  in  respect  to  transportation  Is  Just, 
fair,  and  reasonable  to  be  thereafter  follow- 
ed. It  expressly  deals  with  unreasonableness, 
and  the  construction  of  the  defendants  in 
error  that  it  deals  only  with  discrimination 
or  preferences  is  entirely  too  narrow  when 
the  purposes  of  the  act,  and  the  very  lan- 
guage of  the  section  itself  are  kept  In  view. 
The  charging  of  any  rate  for  transportation 
Is  a  regulation  with  respect  thereto.  The 
commoU'law  rule  which  requires  the  charge 
to  be  reasonable  is  Itself  a  regulation  as  to 
price.  Munn  v.  People,  supra.  The  prescrib- 
ing of  a  reasonable  rate  to  be  thereafter  fol- 
lowed Is  the  prescribing  of  a  regulation  with 
respect  to  transportation  to  be  thereafter  fol- 
lowed. And  section  15  expressly  says  that 
the  Commission  may  do  this,  and  that  the 
common  carrier  shall  thereafter  conform  to 
the  regulation  so  prescribed. 

More  applicable  to  the  Colorado  act  is  tbe 
opinion  of  the  court  in  State  v.  F.  B.  &  M. 
V.  R.  R.  Co.,  22  Neb.  313,  85  N.  W.  118.  In 
respect  to  this  Nebraska  case,  the  Supreme 
Court  of  the  United  States  in  the  Interstate 
Commission  Case,  167  U.  S.,  17  Sup.  Ct,  42  L. 
Bd.,  supra,  said  that,  though  patterned  large- 
ly after  the'  Interstate  Commerce  Act,  It  gave 
the  Nebraska  Commission,  caUed  "a  board 
of  transportAtlon,"  wiiler  and  more  exten8tv« 
powers  than  the  federal  act  gave  the  Inter- 
state Oommerce  Commission,  and  thus  dto- 
tlngUlSfaed  the  decision.  As  has  been  seen, 
this  distinction  holds  good  for  the  Colorado 
act.  Vfe  can  say  no  more  in  confirmation  of 
our  conclusion  that  the  order  of  the  Commis- 
sion in  the  present  case  was  within  the  pow- 
ers "grttnted  It  thiCn  tM  Nebraska  court  mid 
With  tefetenee  to  the  act  in  that  state.  The 
qnottitio^  reads  In  great  measure  as  though 
directed  to  the  Colorado  statute  when  the 
objects  and  purposes  of  the  .latter  a/^  ^e 
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keipt  la  view.  ftegTnnlng  on  paige  828'  of  22 
Neb.,  page  126  of  35  N.  W.,  the  Nebraska 
court  said:  "Here  id  an  act  which  declares 
thai  all  charges  shall  be  just  and  reaaonftble, 
prohibits  and  declares  xmlawful  all  tanJuBt' 
and  unreasonable  charges,  wfalah  requires 
schedules  of  such  Just  and  reasonable  charges 
to  be  posted  for  the  use  of  the  public,  and 
prohibits  an  advance  in  rates-  exdept  upon 
certain  conditions,  which  prohibits  anyipref' 
erence  ttt  favor  of  or  against  any  person  or 
place,  which  requires  the  board  'to  investi- 
gate all  complaints  against  any  railway  cor- 
poration dobig  business  within  the  state,  and 
gives  such  board  power  to  call  for  persons 
and  papers  In  order  that  tbelr  Investl^Uons 
may  be  thorough  and  the  report  thereof 
baaed  upon  facts,  and  also  makes  their  find- 
ing of  fiict  prima  facie  evidence  thereof,  and 
requires  said  board  to  Investigate  and  pre- 
vent any  unjust  'discrimination  against  either 
any  person,  'firm,  corporation,  or  locality. 
These' are  broad  powers.  They  *re  not  to  be 
restricted.  Such  powers  were  cooferred  f oe 
the  express  and  declared  purpose  of  fixing 
charges  which  shall  be  reaeonfible  and  just, 
and  prohibiting  unjust  and  unreasonable 
charges  and  nnjust  discrimination.  The  conrt 
has  no  authority  to  limit  the  board  In  any  re- 
spect In  that  regard.  Such  board  is  to  de- 
termine. In  the  first  inbtance,  at  least,  what 
are  reasonable  and  just  charges,  what  'unnea'- 
sonable  and  unjust,  and  when  any  person, 
firmi  corporation,  or  locality,  la  unjustly  .^s-. 
criminated  against  There  can.  be  no  restric- 
tion of  the  word  'locality.'  It  may  refer  to 
a  'Village,  dty,  County,  or  portion  of  the  state, 
the  meaning  In  each  case  to  be  determlaed 
by  the  territory  which  the.  board  shell,  find 
to 'be.  i  tin  justly  'discriminated  aga4nst..'If 
Uiere  Is  discrimination  against  any  jterson, 
firm,  or  corporation,  it  Is  the  du^.  of  the 
board  so  to. find,  and  io  reojilre  .the  railway 
company  t»  cease:  fts  .dlscrlminatlosb.  To  do^ 
so  such-  board  has  the  authority  to  require 
such  railway  company  to  reduce  Its  ^testo 
a  xieaionahle.and  just  standard.  The  .power 
t6  fix  a  rensonable  and  iost.  rate  Is  clearly 
eonf^rcd  on  the  board,  a«  also  ]the>  power  to 
determine  what  rates  are  nnjust  and  MiBrea- 
■onable..  .It  Is  the  duty  of  Ota  board  to  pre^ 
venfe  unjust  dlserUnlnatton  In  aU,  the 'forms 
meotloaed  la  the  atatutek  and  to.  .do,  so  It 
may  determine  what  Is  a  proper  .<4iarg».  to 
ftad.froffi  any  polntB-,wlthln  the  state,  and 
Its  order  In  that  r^srd  based  on  its  andlpgq 
'Of  facta  will  be  prima  fade  evidence  of.  the 
correctness  of  the  order.  In  the  case,  under 
<K>nslderation  the  board  found  tbfit'  the  rates 
and  .  charges  oi  the  reapcmdent  wer9  exr 
fesslve;  In  other  words,  that  there  -irM  MOr 
Just  dlscrhninatlon  against  that  part  of  i)^ 
•state,  and.  having .  so  found,  the,  t^oardi  Is 
clothed  with  ample  ii!»wer.  to  require  -sueh 
railway  company  to  reduce  Its  rates  and 
charges,  ^nie  power  of  the  board  tbwefor^ 
to  establish  and  regulate,  rates,  aad  cbai^efg 


upon  railways  within- the  state  ofiNebraslw 
iS' ftll,  lample,  and  complete." 

From  what  has  been  said.  It  Is  apparcBt- 
tbat  the  ijadgment  of.  the  d&trlct  coasts  was 
wrong,  and  must  be  reversed, '  and  It- is  so 
ordered  and  the  cause  remanded. . ' 

Reversed  And  remanded. : 

CAMPBELL^  O.  J^  not  partteipatll>S< 


93  Colo.  100) 
.KENDAUCi  V.  PEOPLE. ex  rel.  HOAiJ.    , 
(Supreme  Court  of  Colorado.     May  6,  1912. 
Reliearinc  Denied .  Jnly  1,  1012.)  , 

1.  STATUJPM  (I  181*)— CO««nUOTIOITr-Il|TBIf- 

noN  or  XiEoisLATUBE. 

In  construing  statutcfs,  the  intention  of 
the  General  Assembly  sboald  b«  ascertained, 
if  possible;  and   enforced. 

[Ed.   Note.— For  other  cases,   tee   Statutes, 
Centi  Dig.  |{  258,  263;   Pec  Dig.  {  181.*] 

2.  Staxutbs  (I  211*)— OoNsraucEioN— TiTi«. 

In  ascertaming  the  iotention  of  the  Legis- 
lature in  enacting  a  statute,  recourse  may  be 
had  to  ihe  title. 

[Ed.  Note.— For  other  cases,   see   Statutes, 
Cent.  Dig.  |  288;   Deo.  Dig.  I  211.*] 

3.  CABhlKRB  (I  2*)— RESOUITIOII'— SrATOTOBT 
PBOVIBIONQ. 

£iai|rs  1910,  p.  45,  amending  and  re- 
enacting  as  amended  Act  March  22,  1907  (Laws 
1907,  p.  531),  to  regulate  common  carriers, 
did  not  repeal  the  earlier  act,  but  merely 
amended  it,  repealing  its  inconfiistent  provi- 
sions, and  hence  the  provisions  of  the  earlier 
act,  not  repealed,  are  to  be  regarded  as  hav- 
ing been  the  laiv  cootinuonsly  since  their  first 
enactment,  and  the .  new  provisions  as  having 
heenei&aated  when  the  SAended  act  took  ef- 
fect..       I  .  ., 

[Ed.  Note.r-For  other'  cases,',  see  Carriers, 
Cent.  Dig.  «  ^  6;   Dee.  Dig.  |  2.*] 

4.  Carbikrs  (S  10*)— Regulation— Statoto- 
vr  Provisions. 

Section  11  of  the  act  of  March  22.  1S07 
(Laws  1JB07,  p..  53p>,  to  re^ulatfi  common  car- 
riers, provided  for  a  commissidh  to  be  known 
as  the  "State  R&ilroad  Commission."  Section 
11  of  Laws  1910,  p.  61,  amending  the 
act  of  1907,  psovides  fiir  a  commission '  to .  be 
known  as  t^e  "State  Railroad  Commission  of. 
Colorado."  Beld,  that  the  amendment  merely 
changed  the  name,  and  not  the  identity  of  the 
commissioii,  that  the  office  of  Railroad  Commis- 
aioner  was  the  same  office  under  both  acts,  and 
the  texpia  of  the  commiasipners  the  same  terms, 
especially. , in  View  of  the  express  provision  of 
section  11'  of  the  act  of  1911  that  the  commis- 
sioners then  in  office  should  be  commUsioners' 
for  the  term  for  which  they  were  elected. 

[Ed.  :  Note.— For  ether  oases,   see   Carriers. 
Cent.  Dig.  ii  lAr-20;    De^.  Dig.  i  10.*] 

5.  Cabmxbb  ({  10*)—RxavfjLTiQt(77^rATwy' 

Vt  PBOVUHONS— "jftEREArXKB." 

Section  11,  Ati  March  22,  19&T  (Laws 
190T,  p.  686),  'to  regulate  common  carriers, 
pro-nded  for  -  ai  State  Railroad  Coramiatdon 
composed  of. three  oommistioneni  to  be  elected 
at  the  following  general  election  for  two,  four, 
and  six  years,-  one  commissloDcr  being  there- 
after elected  at  each. general  election  for  six 
years.      Section    11.    of    Laws    1910,    p.    61, 

Srovides.  for  thrf  e  commissioners,  "who .  bIulU 
ereaftar  be  appointed  by  the  Governor,"  one 
to  be'  appointed  for  i.  term  beginning  on  the 
second  Tuesday  in  Jannarv  1911,  and  one  every 
two  years  thereafter,    Tbia  act  went  into   ef- 
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teet  r«l>raar7  IB,  1811,  pravktw  to.irUfih  data 
tn*  commissioner  elected  under  the  earlier 
act  had  taken  office  for  the  term  commencing 
<m  the  second  Tueadajr  In  Janaary,  Beld,  that 
the  pronaioa  for  the  appointment  of  the  eom- 
missiener  hr  the  OoTcmor  for  that  term  vas 
inoperative  because  Impossible  to  eartj  out, 
the  word  "hereafter"  referring  to  a  time  sub- 
Mqnent  to  Fehruary  10,  1911,  at  irhich'  time 
ther*  was  no  facancr,  and  bene*  the  commia- 
noner  elected  under  the  old  act  vas  entitled 
to  the  office  for  the  six  year  term. 

'  rBd.  Note.— For  other  cases,   see  Carriers, 
Cent  Dig.  H  1^20;    Dec.  Dig.  I  10.* 

For  other  definitions,  see'  Words  and  I'liraa- 
M,  ToL  4,  pp.  3277-8278.] 

Bn  Banc  Error  to  District  Court,  Olty 
■na  Copnt:^  of  Denver ;  Hubert  I<.  Shattilck, 

Action  In  flie  nature  of  quo*  warranto  by 
ibe  People,  oA  the  relation  of  Frank  8.  Hoag, 
agAlnM  Sheridan  B,  Kendall.  Judgment  for 
the  relator,  and  the  respondent  brings  et- 
ior.  Reversed  and  remanded,  With  dii^ec^ 
tlonfl. 

Horace  Phelps,  of  Denvcir,  for  plaintiff  In 
error,  it.  G.  Saunders  and  B,  F.  Chambers, 
both  of  Pueblo,  for  defendant  in  error. 

ittrSSER,  X  ,At  the  general  election  held 
<}n  the  8th  day  of  November)  1910,  Sheridan 
Q.  Kendall,  the  respondent  below,  and  plain- 
tiff 1^  error  here,  was  electejl  to  the  office 
of  Railroad  iCommlssioner,  for  a  term  of  sis 
years,  beginning  on  the  second  Tuesday  In 
January',  1911,  under  the  provisions  of  an 
act  entitled  "An  act  to  regulate  common  car-' 
riers,"  etc.,  approved  ^arch  ^  1907  (I<aws 
1907,  p.  631).  In  section  11  of  that  act  there 
was .  created  a  State  Railroad  Commission, 
composed  of  three  cbmmlasioners.  The  sec- 
tipn  provided  that  the  Governor,  by  end 
With  the  consent  of  the  Senate,  should,  ^pr, 
point  three  commissioners  to  serve  nnUI  the, 
second  Tnteday  In  "January,  1909,  and'  that 
■t  the  general  election  tq  be  held  In  Novem- 
ivr,  1008,  theris  sbould  be  elected  three  com- 
mlssloneriii  for  the  terms  of  two,  four,  and 
■Ix  years,  recgpectlvely,  and  that  thereafter, 
at  each  biennial  general  election,  one  com- 
missioner should  be  elected  to  sefve  for  six 
years,  beginning  on  the  second  Tuesday  l;n 
January  following  his  election. '  At  the  glen- 
eral  election  in  1908  three  commissioners 
were  elected,  to  wit,  W.  1*  Seely,  for  the 
torn  of  two  years,  ending  on,  the  second 
Tuesday  of  January,  1911;  D.'  B^  Stt^ey, 
for  the  term  of  four  years, , ending  on  the 
second  Tuesday  In  January,  1913;  .and  A. 
P.  Anderson,  for  the  term  of  six  years,  end- 
ing on  the  second  Tuesday  In  January;  1915. 
After  his  election,  and  on  the  second  Tues- 
day In  January,  1911,  At  the  close  of  iSr. 
Seely's  term,  Mr.  Kendall  duly  (jualUied  and 
entered  Into  the  office  of  Railroad  Commis- 
sioner for  the  term  of  six  years.  A  special 
•esslon  of  the  General  Assembly  held  In  1910 
passed  an  act  (Laws  1810,  p.  45)  profess- 
ing to  amend,  and  as  amended  to  re-enact 


the  a^  of  IMT,  tnC  HHCttQii  11  In  ttw  amea- 
datory  ac^  so  far  «»  the  terms  and  seleo 
tlon. of  commissioners  are  concerned,  reads- 
as  follows:   "That  a  oonunlssion .  is  hereby 
created  and  estahllabed  to  be  known  as  th«. 
'State .  Railroad    Commission   of   Colorado,' 
which  shall  be  composed  of  three  commls- 
Btoner%  who  shall  hereafter  be  appointed  by 
the, Governor  by  and  with  the  consent  of  Qto; 
Senate:     Provided  that  the  three  commls-. 
sloners,  who  were  elected  in  November.  1908, 
shall  be  the  commissioners  hereunder  for  the 
terms  for  which  they  wer«  elected,  that  Is^ 
to  say,  Worth  I*  Seely  shall  b«  a  commls-' 
8)o^er  to  serve  nntll  the  second  Toeaday-  lac 
January,  1911;   Daniel  H.  Staley  shall  tw  « 
CQinmlssioner  to  serve  nntU  tb4  second  Tuesr 
day  in  January,  1813,  4nd  Aaron  P>  Ander-.. 
son  shall  be  a  oonunlssloner  to. serve  «ntU, 
the  second  Tuesday  In  January,  1915;   one- 
commlBsloner  shall  be  appointed. by  the  Got-., 
ernor  to  aerre  for  six  yeans,  beginninVf  OB, 
the  second  Tuesday  In  January^  1911,  and. 
every  two  years  thereafter  ji^ne  Qo^mlsaiimeE, 
shall  be  appointed  for  the  tenn  of  six  K8) 
years  b^lnnlng  on  the  second  Tuesday  In; 
Jenuaigr.i'^ftev  each  general  state  olectloBu" 
This  amendatory  act  contained  no  emereen- 
cy  claqse.    It  was  filed  In  the  office  of  the- 
Secretary  of  State  without  the  BK>roTB)  4;r.- 
dlsapproTtU.'Of  the  GoYetnor,  and  nnd^  thie. 
Constitution  went  Into  ^effect,  on  the  IjSth 
day  of  Febmary,  1911.     On  the  8d  d$j<,of; 
May^  19^,  the  Governor,  ^ussoming  to  act 
under,  the  provisions  pf  the  amendatory  stat-. 
ute,  appointed  Frank  S.  Hong,  the  relator,  to, 
thct,  office  of  Railroad  Coimmlssion^  for  the 
term  of  six  years,  beginning  on  the  second  > 
Tue^^ny,  of  January,  1911.     Aft^r  his  ap- 
pointm^t  on  May  M,  Mr,  Bo9,g  qualified, 
fpr  Uic  position,  and  made  a  demand  on, Mr. , 
K^dall  for  the  office.  .  On  being  refused,; 
Mi;..  Etb^g,  as, relator,  caused  an  action  tf», 
be  brought  in  the. district  court  in- the  nature 
of  .quo  warranto  to  oust  Mr.  Kendal'L  '  Tblfj 
action   respited   In   a   Judgment   of  onstef 
against  l^he  latter,  and  be  now  prosecute .' 
this  writ  of  error  to  review  that  Judgment, 

The  relator  contends,  flrs^  that  the  act.  of 
1810,  by  virtue  of  which  he  was  appointed,, 
became  effective  on'  Februfiry  15^  1911,  and! 
at  that  time  operated  to  repeal  the  act  of 
1JB07,  and  particularly  section  11  thereof,  and. 
to  abolish  the  office  then  held  by  the  Respond- 
ent; second,  that  t£e'act  of  1907  was  uncon- 
stitutional because  it  exempted  from  Its  oii^.' 
eratlon   mountain   railroads   operating   less 
than  twenty  miles   of  road,   the  principal' 
traffic ,  of  which  is  the  hauling  of  mineral ' 
from  and  supplies  to  mines,  in  that  such  ex-' 
emptlon  rendered  the  act  special  or  daj^ 
legislation  InUIblted  by  the  Constitution  of 
Colorado,   and   denied  the   equal   protection' 
of  the  laws  contrary  to  the  federal  Constitu- 
tion.   The  relator  has"  furbt'shed  a  "very  elab- 
orate  brief  on  the  constitutional  questions' 
raised,  wherein  his  counsel  with  great  dfit- 


^tf  other  eases  sse  stas  t«Bt«  and  seeUM  MUMBOB  |>  Ow.  Ols.  4  An.  Otg.  Kac^l*.  SeiMs*  Ssp'rlaMaw. 
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gence  bave  collected  ntaity  'authorities,  and 
have  presented  and  discussed  them  'wltb 
great  learning.  We 'admit  the  law  as  con^ 
tended  for,  but  we  are  unable  to  apply  It 
to  the  act  of  1907  so  as  to  overthrow  that 
statute.  The  constitutional  questions  now 
raised  were  discussed  and  determined,  con- 
trary to  the  contention  of  relator  In  case 
No.  7,208,  Corisumers'  League  of  Colorado  v. 
(Colorado  &  Southern  Railway  Co.  et  al.,  125 
Pac.  57T.'  It  Is  therefore  unnecessary  to  dis- 
cuss them  again,  and  -we  content  ourselves 
by  holding  the  act  of  1907  constltutlbnal  for 
the  reaSoOB  expressed  in  that  other  opinion. 
The  relator  Contends  that  the  act  Of  1910', 
oif  ftithef  1911  (A^  li  wfent  into  effect  In  Feb- 
ruary, 1911),  l«pealea  the  act  of  1907,  and 
abolished  the  office  of  Railroad  ComiDisslon- 
eff,  to  which  the  respondent  was  elected  in 
November,  1910,  so  that  the  latter  office  went 
out  of  existence,  and  that  the  office  and  term 
tO"  Which  relator  was  appointed  Is  not  tte 
oMice  iind  term  to  which  respondent  was 
elected  and  whidi  was  abolished. 

[1]  In  order  to  determine  this'  contention. 
If  is' necessary  to  ascertain.  If  possible,  the 
Intention  of  the  General  Assembly  that  pass- 
ed the  act  of  1911,  for  it  Is  the  Intention  of 
the  legislative  body,  exercised  within  con- 
stltuflonal  limitations,  that  Is  to  be  enforc- 
ed. ■  Stanley  v.  Llttl^  P.  M.  Co.,  6  Colo.  415- 
•41$;'  Arapahoe  Co.  ▼.  Hall,  9  Colo.  App.  538, 
4ft  Pac.  870. 

ni  'lb  order  to  ascertain  this  intention, 
rebourse  may  be  had  to  the  title.  Callahan 
y.  Jennings,  18  Colo.  471^  27  Pac.  1055. 

rS]  The  title  of  the  act  of  1911  Is:  "An  act 
to  amend  and  as  amended  to  re-enact  an  act, 
entitled  (quoting  Uie  title  of  the  act  of  1907); 
and  to  repeal  all"  acts  or  parts  of  acts  In- 
cijnslst^ilt  herewith."  This  title  evidences  Ai 
Intention  to  amend  the  act  of  1907,  and  only, 
tb  ■  repeal  acts  Inconsistent  with  the  new  act. 
Section  1  of  the  new  act  is  as  follows:  "Sec- 
tl6n  1.  That  an  act  entitled  (quoting  the  title 
of  tiie  act  of  1907),  approved  March  22,  1907, 
bife'  and  the  same  Is  hereby  amended  and  fts 
anaended  re-enacted  to  read  as '  follows." 
Her^  again  is  an  expressed  Intention  to. 
amend  the  act,  and  not  to  repeal  It.  Section 
24,  art.  5,  of  our  Constitution  provides  that 
statutes  shall  be  amended  only  by  re-enacting 
and  publishing  at  length  the  portions  affected 
by  amendments,  and,  as  said  In  Callahan  v. 
Jennings,  supra:  "ihls  constitutional  pro- 
vision settles  beyond  peradventure  the  effect 
of  amending  m  law  with  the  Introductory 
phrase,  'so  as  to  read  as  follows,'  or  any  oth- 
er language  showing  clearly  the  Intent  only 
to  amend.  When  a  statute  Is  thus  amended. 
It  is  not  accurate  to  say  that  a  repeal  there- 
of lias  taken  place."  It  may  not  have  been 
necessary  to  have  used  the  words  "and  as 
amended  to  re-enact"  Their  only  effect, 
and  therefore  they  must  have  been  used  for 
that  puriMse,  Is  to  give  added  emphasis  to 
the  fact  that  the  Legislature  desired  the  un- 
changed;^ portions  of  the  latts  to  continue  on- 


Interrupted, '  for  while  this  court  has  httd 
that  the.  unchanged  portions  are  not  to  be 
'cqnsldered  ae  repealed  and  re-enacted,  bat 
as  the  law  all  along,  other  courts  have  said- 
that  the  unchanged  portions  are  repealed  and' 
re-enacted  at  the  ^me  Instant  of  time,  and 
are  therefore,  considered  to  have  been  the, 
law  all  the  time.  26  A.  &  E.  Ency.  of  Law, 
706.  S6  that,  if  ix>  amend  an  act  and  at  the 
same  time  re-enact  it 'as  amended  effects  a 
repeal,  th^  repeal  and  re-enactment  occur  at, 
the  same  Instant  of.  time  and  the  unchanged 
portions' are  the  law  all  along.  The  last  seor 
tixm.of  pie^ct  says:  "All  acts  and  parts  of 
acts  Inconsistent  herewith  are  hereby  repeal-, 
ed.  All  parts  of  the  act  hereny  amended  and^ 
not  re-«i^acted  In  this  act  are  iiereby  repealed."" 
It  WAS  the  Inconsistent  parts  of  the  other 
aft,  and  the  parts  thereof  that  were  left  out 
of  the  amendatory  act  that  were  repealed. 
iAkf tee,  section  1  and  following  the  words  "to 
read  as  follows,"  the  amendatory  act  begins 
with  section  1  and  proceeds  largely  as  re- 
script of  the  old  a:ct,  changing  here  and 
adding  thetre,'  leaving  out  some  provisions  of 
the  other  atrd  resectlonallzing  toward  the 
close.  From  all  this  It  seems  manifest  that 
it  was  not  the  Intention  of  the  General  As- 
sembly to  repeal  the  act  of  1907,  but  to' 
ainend  it,  carry  it  along,  and  continue  it  In 
force  except  In  so  far  as  the  amended  act' 
was  Inconsistent  with  and  changed  froih  the 
old  act.  The  act  having  been  thus  amended. 
It  is  the  law  of  this  state  that  "the  original 
provisions.  In  ap  far  as  they  reappear  In  the 
amended  a.ct,  are  to  be  regarded  as  'having 
been  the  law.  since'  they  were  first  enacted, 
and  the  new  provisions  are  tb  be  understood 
as  enacted  at  the  time  the  amended  act  took 
effect.'"  Callahan  V.  Jennings,  16  Colo.  471. 
■2T  PacJ  1055,  supra.  To  the  same  effect  Is 
People  V.  Board  of  Equalization,  20  Colo. 
220,  sr  Pac.  964. 

[4]  Section  11  of  the  act  of  1907  creates  the 
Commission  in  these  words:  "That  a  com- 
njlsslon  is  herdjy  created  and  established  to 
be  known  as  the  State  Railroad  Commission, 
which  shall  1)€  composed  of  three  commls- 
;gloners."  Reference  to  section  11  of  the  act 
of.  1911,  quoted  above,  reveals  that  It  is  an 
exact  copy  of  the  act  of  1907  with  reference 
to  the  creation  of  the  Commission,  except 
that  the  words  "of  Colorado"  are  added  to 
the  name.  The  entity,  the  body  politic,  has 
not.  been  changed,  only  its  name.  The  name 
of  a  corporatl<in  may  be  changed,  but  the 
change  In  the  name  does  not  change  the 
Identity  of  the  corporation.  True,  the  quali- 
fications and  manner  of  selection  of  the  com- 
missioners are  also  changed,  but  that  cannot 
change  the  Identity  of  the  Commission.  The 
words  of  creation  that  brought  the  Commis- 
sion Into  life  are  changed  only  In  the  name, 
and  that  life  is  not  taken  away  by  a  change 
of  name  when  the  creative  words  have  been 
the  law  all  along.  Thereafter,  throughout 
the  act,  the  Commission  is  spoken  of  and  ita 
powers  and  -  dntlM  prescribed  in  th» .  aaat* 
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words  as  In  the  original  act.  If  the  General; 
Assembly  Intended  to  abolish  ttie  Comnil^-' 
sloD,  surely  some'  'disposition,  tr^uld  hare 
been  made  of  its  books,  papers,  an'd  records, 
som'ethlng.  would  have  been  done  fot  the 
contlnaan<»  of  Its  orders,  which  the  act  ptb- 
vlded  should  remdln  In  force  for  4,  pres^rlb-^ 
ed  period,  not  exceeding  two  years,  '  knd 
something  would  haye 'been  said  i^  aa  to  pre- 
serve'addbtis  arising  dijit'  Of  the  tict  of  190T 
or  the  orders  of  the  Commission.  Nothing 
was"  said  In  the  neW  'act '  about  these  iriaf- 
ters.  'We  do  not  thltik  ■iikt  the  General  As; 
senibly 'Intended  td'repfeal 'the  act  of  190^ 
and  abolish  the' 'Cbiumlsslori,  and  ^lier^by  de- 
stroy and  abate  ah  these  things.  "We  must 
therefore  conclude  that  th6  State  Railroad 
Commtelsloh'of  Colora'dd' la  the  same  entity 
as  the  State '^ilrbad  Commission  crMted' In 
1907,  ftnd  thkt  the'  ofiflce  of  Railroad  {Commis- 
sioner haW  been  otie'iind  the  same  tyfflde  ^11 
the  time.  ,    ''•   '       .  ^    ' 

The  terms  of  the  coinmfiiUdners' prescribed 
In  the  act  df  IWl  are  the  same  terms  pre- 
scribed in  tlw  orijplnAl  act  They  begin  antf 
end  at  the  same  time.  Indeed;  this  is  em- 
phasltedt  foi*  ^ectldta  11  of  the  ne^  act  spe^ 
ctfically  'tkayri  that  the  commissioners  then  In 
office  "'sliftTi  be' the  comdifssloners  bereilnder 
for  the  tertMji  for-  which  HJey  we're  elected"-^ 
not  for  some  new  tenn.  'The  teirmd,  there- 
fore, we^euot  changed;  and  the  law  of  1907 
creating  them,  and  by  vlrttie  6f'%hlch  they 
cane  itfto  'exirtehce 'as  tbet^  ttatal 'da^s  br- 
rlred,  ha'^  beeii  the  laW'  aU  itloiig. 

I»]  Now  Mr.  Kendftn  was  elected  bnde* 
the  pitovislons  of  an  eziktUig  law  to''*li  ex- 
Istlhg  oflBce  for  a  terin  to  begin  in  the  fdttir^. 
Under  that  law,  Tj*  entfered  Itito  ttiatr=offlee 
on  the  second  Tuesday  In  January  for  an 
existing  term.  OH  tlie  I5th  day  of 'fi^b- 
rdary,^  while  be  wa«  Ui  that  office  fbr  that 
tertu,  li  law  went  Into  effect  that  dfd  not 
change  the  office,  'nor  the  term.'  NdW  it  is 
sought  to  put  him  oat  'by  yirtne  Of  this  law.' 
That  is  absolutely  Impossible,  for  there  is  no 
such  virtue  in  the  law.  Section  ll  of  the  aict 
of  1911  says  t^t  the  commissioners  '^tiall 
hereafter  be  appointed  by  the  Governor  by 
and  with  the  consent  of  the  Senate.  •  ••  • 
One  commissioner  shall  be  appointed  by  the 
Governor  to  serve  for  six  years,  beginning 
on  the  second  Tuesday  In  January  1911,  and 
every  two  years  thereafter  one  'commissioner 
shall  be  appointed  for  the  term  of  six  (6) 
years  beginning  on  the  second  Tuesday  in 
January  after  each  general  state  election." 
From  this  It  Is  seen  that  the  change  "made 
has  reference  only  to  the  manner  of  the  se- 
lection of  the  commissioners.  The  new  pro- 
vision is  for  their  appointment,  Instead  of 
election.  This  new  provision  Is  to  be  con- 
sidered as  enacted  at  the  time  the  amended 
act  took  effect,  to  wit,  on  February  15,  1911 
(Callahan  v.  Jennings,  supra),  so  that  the 
word  "hereafter"  has  referehce  to   a  time 


sij^bsequent  to  that  date.    Tbje  first. aj^lnt;-' 
ment  that  could  have  been  made  after/ that 
date  was  to  fill'  a  vacancy  should  one  occur. 
It  no  vacancy  occurred,  the  first  appointment.', 
provided  for  Is  one  for  the  term  beginning,, 
on   tke:  second  Tuesday   In   January,   1918. ' 
Thifre  was  no  vtLd'nej  in 'Mr.  JSendall's  of-, 
flee,  and  he  .lias  nothing  to  do  with  the  terqi '' 
beginning' Janizary,  1913.     The  seictioii:  Klh} 
Vides  that   the  Governor  shall  appoint ,  9|My. 
commissioner  to  serve  for  the  termMof;dz 
years  beginning  on  the  second  Tiie8dtiy"«i6v 
January,  .1911.    'When  the  law  went  tntto  ef;  J 
feet;., that  term  wa9  filled,  so  that  It  was  ath| 
solutely  Impossible  for  the  Goveriior  to  fiJl ' 
It    Instead  vt  Bftying  that  -  It  Was  the  iatcoi- 
tlon  bi  the  aM  \o  operate  on  a  previoilii  ele<^ 
tlon,  and  thus  laying  the  provision  tot  th^'' 
appolntmeiit  to  ,Mr.|  Kendall'^ ,  term  dpen  'to 
an  attack  as  being,  ciwtrary  tO:  seqtion  ii  i9ti} 
article  2  of  the  C<nistitatlon  sgalnst- retxv' 
spectlve  laws,  It  Is  more  iHroper;  "to  say  that 
the  portion  "of  the  act  Is  Inoperative  because. 
It  commands  a  thing  to  be  done  which  In  tUe 
naitui^e  of  t&ln^  cahnot  be  done."    Slpe  V. 
People,  26  Colo.  127,  5«  Pac.  BTl.   '    '        •    ' 

Havinr  discussed  this  case  at  bwre  leniibi 
thaA  was  ^rhaps  necestery,"' and  being  un'-'' 
able  to  find  anything  whereby'  to'sustkln'  the' 
Judgment  of  the  lower  court,'  that  judgment' 
Is.ceveraedand'the  cause  remanded^  with  U- 
structlons  to. dismiss  the coasiilaiitt.'''>  ■■■:  ■>' " 

Reversed  and  remanded,  with  io«teqctlo^< 

GAMPBeUu  C.  J, 'ftnd  .T^^tK,  J^  'iaoi, , 
partlcJipatlng.         ..     ,   ■ 


ATcalsbi^,  t.  A  s.  f; ,iiT,  co.  'i'."'  ' 
■  gumabr:  •  '.   ;'  "•  .' 

(Court  of  .Appeals  of  Polprado.    July  8,  XVixii) 
1.  Railboads  (I  446*)— Injubt  to  AmifAt*': 

ON   TBAOBH-NS&LIOBRCK— EVIDEKOE. 

In  an  action  for  the  killing  and  maimias 
of  cattle  oh  a  railroad  track,  evidence  held  suf .. 
ficitent  to  take  the  issue  of  defendanrs  negll- 
geace  to  the  jury. 

[Bid.'  Note.— For  other  eases,   see  Railroads, 
Cent.  Dig.  U  1627-1641;  Dec.  Dig.  i  446.*] 

%i  Railboads  (|  441*) -i- Ih Jtrsr  to  AinxALfl 

OW   TPACK— BUBDIIt   or  PBOOF; 

Iq  an  action  for  the  killing  and  maiming 
of  cattle  on  a  railroad  track,  the  bui^en  resting 
on  the  plaintiff  to  prove  tnat  hU  damage  re- 
sulted from  the  defendant's  negligence  was  not 
sbifted  by  mere  proof  that  the  cattle  wert  UU- 
ed  and  injured  by  the  defendant's  train. 

[Ed.  Note.— For  other  cases,  see  Railroads, 
(3ent,  Dig.  ||  1675-159S;   Dec.  Dig.  |  441.*] 

8.  Witnesses  (f  400*)  —  CowTBADicran  Evi- 
dence— Impeachment. 

'While  the  plaintiff  could  not  impeach  the 
veracity  of  defendant's  employ^  whom  she  of- 
fered as  her  own  witness,  she  was  not  precluded 
from  producing  other  witnesses  whose  i^tv- 
mony  conflicted  with  his. 

[Ed.  Note.— For  other  cases,  see  'Witnesses,  . 
Cent.  Dig.  If  1268,  1269;   Dec.  Dig.  I  400>] 
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4.  Railboads.  (I  ,446* V— Injury  to  Aniualb 

ON     TllACk'— NEOUOTNCE  — QOllBTlOlI     TO* 

Wbei«.  in.  an  actkm  tor  U)e  killing  a^d 
maiming  ot.BtoclK  on  a  tailroad,  track,  tbe  evi- 
dence is  such  tfiat  fair-minded  men  miglit  ditfei' 
as  to  whethe)!^  the  defendaufa  emiiloyA  conld 
have'iprerented  the  acoident  'by  'oraimry  «are, 
tbft  .qnaf tJMli  of  defendant's,  negligence  lBjoi;.Ae; 

[Ed.  Note.— l^or  other  cases,  see  Ttaitroads, 
Cent.  mg.  -H  1627-1641 ;    Dec.  Dig.  i  446.«} 

6.  "^frrHiBeata  (|  3W*)— Jttr*— Delibebations. 

-  -It«'tht!  }drr  ))eneve  that  any  Witnegs  ha« 
itMlfuUk  bMltiaed  falseljt  aa  to  any  material 
ppijat,'.  ,ti)|ey  may  diir^rd  his  entire  testimony 
except  in  ao  lar'  as  it  i*  corroborated,  l)i)t  to 
warrant'  snch  action  tioi  false  testimony  mOMt 
b*' '"wJilfuHF"  givfen. 

[Kd. :  Ncte.— EV>ri  other  cases,  dac  ^¥11868868,; 
Cent.,Dig„H  icmrismi  Dec.  Dig.  I  3l'k*l 

6.. 4PPBAI,,  A)!IP,  BbBPB    (i  J«a*)  —  ?BBS«N^- 
ilON    pKI,OW— EXGKPTIONT-^INBTRPPTIOI', 

'■'  4l,  pknitfdlar  ^f titemenf  comprising  only  a 
p«yt  M  the 'instractldn  iiMIUiot  hfe  retiewM  upon 
gentral  eBKtlrtian  to  thei  mtire  inatrtotion.' 

,(M.  JMote.T-For  othen  casesk  He«  Anpeal  and 
Err«,r.gep^Yf!^-  »  162(1-1630^.  i^mr.Dw. 

^pjp^^l  froin  District  Cquct,  Fro^oat  Cpun- 
ty;    Lee  Cb^piplott,;  JTodge.  ■.  in.. 

jjLC^qn.by  ^<X.  dmoaer  agalastttie  Atchi- 
son,' To^eka^  4c.  S^ta  FS  Railway  Company.. 
Fr^in  a,  Judgmettt  tpi  jplalntUE,  ^^enfaat 
appeals.. ,  Affirmed.  >,    ,       .    .,  , 

-ileniiy  X,>  Bogecs  and  BogBtB,i  Bills  tc  John' 
son,  all  of.  Denver,  for  appeUabtt' 

"^MjlAiiG,  J.  This  action  was  brought 
by  appellee  to.  jr^yer  damaj^es  py  r^son  of 
tH« 'kllllnr  iitid  'maiming' ttf  a  ntimber  of  a^ 
pellee's  cattle,  on  the  track  of  appellant's 
railroad;  It  being ' alleged  that  the  cattle 
were  so  killed  and  Injured  in  consequence  of 
the  negligent  operation  of  one.  of.  appellant's 
trains.' '  The  trial  waa  before  the  court  and  a 
Jury,  and  resulted  In  a  verdlc^  for  the  plaln- 
tlirf;  tipoii  which  the  conrt  Bub8e<In^ntly  gate 
JadgMeot  ■■■:■■■.:■■ 

Appellant's  cotmsel,  In  th^r'hrief,'  Insist 
that  -the  judgment  should  be  reversed'  by 
reason  of  errors  alleged  to  havetN^uxred.ln 
the  trial  of  tbe  cause  In  these  partionlarss' 
F^ret,'  becaustt'  tbe  court  deni^  the  deftod- 
ant's  motion  for  a  nbn^iitt,  at  the  conclusion 
ot  i^alntUr's.e'vldence  in  chief,  and  refused  tO' 
direct  a  verdlM  in  faror  of  the  defendant, 
npob  a:ir  iff  the  .evidence;  and,  second,  be- 
caiisl^ '  the  court  did  not  instruct  the  Jury 
as  sequested  in  defendant's  request  number- 
ed f,  but  did  give  Instruction  No.  11,  which 
was  a  part  of  the  court's  charge.  Th*  argu- 
ment of  ap^ellant'a'  brief  In  support  of  the 
objections  Included  under  the  first  head  is 
bMed  ftpon'the  one' proposition,  that  there' 
was.  no  evidence  of  negligence  on  the  part  of 
the.  d^feqdant  to  charge  It  with  legal  respon- 
sibility for  the  accident,  which  was  tbe  basis 
of  tins  sctlon.  No  brief  has  been  filed  on  be^ 
half  of  appellee.  It  Is  not  questioned  t;hat 
22'  cattle   belonging   to    the    plaintiff    vvere 


kill^  apd  .injured  iff  ,«ne.  of  appellant's 
trains,  and  there  Is  np  controversy  as  to  the 
extent  of  the  damage  ,  sustained. 

Ul  The  trial  took  place  about  nine  years 
Sifter  tiie  event  which  g^ye  rise.  to.  the  ac- 
tion. One  of  the .  vvltnes.se§  called  by  the 
plaintiff  was.  the  eng^eer,  hi  t^»  employ  of 
the  defendant,  who  ha^  diarge  of  the  loco- 
motive of  the  trsln,  .by  which  the  ;Ca^tle 
were  killed,  an^  lnjpre4,  and  he  g^y^.the  fol- 
lowing' testimony:  Ths..^sln  consisted^  of 
either  two,' or  three  car^,,  besides  the  en- 
gine, and  was  runf^^  eastward,  .^^.t.a^  speed 
of  25  Qjr  27.:i>>U«s  i^n  hp}^^,  at.  the  time  of 
tike  accident,  which  .0G9ui;r^.,at  about  9 
o'clock  ip^  the  evening  of  May  24th.  Imme- . 
diately  after  Uie  ^^e  bad  rounded  a.  cer- 
tain cury;^  the  .eng}nfi;er.  disicov^^e^  the  cat- 
tlti.  on  tfte  tif^flf.;  tbqafi  pea^rest.ti^e  engine  be- 
ing about  35  to  4^  feet  ^^8itant  fron*  ttie  en- 
gine,..t^I^  it  ya^?  9Hi,tl<e..stralght  tradt  Im- 
mediately east  of  the  curve.  He  could  not  i 
see  1^.  ^tt}e,|Mtfm¥i;,,:becapse  of  tbecurre 
in  the  track,  which  preven^d  the  headlight 
fiom.  illujpiiinating  the '  tEs^„and  right  of 
way  for.an^  eonsl4erab^,diatii9Ce.  He  Im- 
mediately-,hlew.  the.,whis|^e*  and  eu^ployed 
eyery  means  o£  stqpping.  the.' tnaln,  and  the 
en«^pe,  stqpped  a,po^  70  ,toi75„yi[!ids  from 
its  position  '^h^  the  osittlai,.wec»  first  in 
the  eqgipi^^'s  view.  ,The  flrs|;  .of  , the  anl- 
mals:  ^as  ^nu;^  ^  or  45  feet  frqm,',the  po- 
sition of.  tjle-',  f nginct ,  when  they  were  first 
>^i>  J^7,.:thi^  ^^ogfVl^r  .  Aftftctbe  .train  was  . 
brongbt  to  a  stan^t^Ui  the  engineer  saw  a  . 
nni))]^  ef  the  cattle^  wit^ifib  ha^  been  eltbu 
klUed .fir. injured,  lying. pear  the. tracli,  along 
the^.entire:  train's  ,leng^.  from  alxmt  the 
poijait  at  whie|i,  f^a  he  said,  tt(e  first  was 
stji^clf., ,  Ti^erS:  werp  also  a  lasge  number., 
of  cajttle.on  tbe.track!  ahead  of  the  engine,  . 
aad'QpoB  t^e  rlKht.vf  .^^ay.  That  particular, ; 
train,  at  the  .speed  .at, which  it  was  travd-  : 
inig,  en  a  .downgrade^,  >cquld  .have  been  stopr 
ped: ordinarily  within  a  dist^ce  qf  70  to, 75 
yards,  and  it  was  so  stopped,  after  tbe  en- 
gineer first  saw  the  catUei   . 

From  this  hrief  statement  4^  the  testimwy 
of    the    engineer,    TffmiS'iQs,    it  .is  certain . 
that,  so  far  from .  smstaining  the.  plaintiff's 
cont|enti(Mi  that  the  cattle  were  killed  .and  in-  . 
Juied  throfugh  tbe  negligence  qf  the  defend- 
ant, it  indicated,  care  and  caution  in  the., 
operation  of  the  train,  nnd^.the  dream- 
stances  detailed  by  him- 

.[^]  "J^hei;?  Is  no  doubt«  moreover,  that  the 
burdai..^as  on.,  the  plaintiff  te  prove  that 
the  Iq^s  sustained  was  the  result  of  the  de- 
fendant's negUgeifce,  and,  falling  in  such 
proof,  she  was  :without  a  cause,  of  action. 
This  burden  was  not  shifted  by  were  proof 
that  plaintiff's  cattle  were  killed  and  in- 
jured by.  the  defendant's  train.  Chicago, 
etc.,  Co.  T.  Church,  49  Colo.  682.  114  Pae. 
299.  .  - 

[};|  Bpt  the  question  whether  the  issue  of 
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negHgerice  diight  to  'SaVe'  be«ri'  subtoWtWI  W 
the  Jury  did  not  nMesteril^  dej^d  t(pon  th'^ 
teBtlmony  ot  a  eliigle  witnees  aiid  ita'accbm^ 
IMnylntr  inferences.  'The  pMilntlff,  havbtg  ol^ 
fered  the  engtoee*  as  her  witneeft,  eould  iiot 
ImtMiaeta  Ms  veracity ;  nevertbeieser,'  ^Iie  Vfls 
not  precluded  ftom  producing  othte  ^(Itntes- 
eB  In  «ut)ttort  of  her  case,  "whose  tMtlmouy 
coBflfcted  with  hlH  in  certain  essentMl  par- 
tl<!ular«.  Padflci  «*C.,  Co:  r.Tan  Pleet,  47 
Oolo.  4to,  107  Pac.  loSr;  • 

r«1  it  was  itlie  just  conelmlbn,  from  the 
engineer's  testimony,  that  the  train  was 
brought  to  a  stop  at  practically  the  earliest 
possible  moment,  after  the'  cattle  'conid  hat^e 
been  seen  by  him  by  the  exerUse  of  say  rea- 
sonable'  decree  of  diUgence.  At  the  same 
time;  the  conclusion  'was  inseparable 'from 
the  ftieta,  as  stated  by  him,  among  othi^rs, 
tliat  be  first  saw  th«  cattle  immediately'  aft- 
er tile  engine  hadpassed  tlie'curve,  and  thilt 
he  stopped  the  train  within  approxMiately 
7S  yards '  at'  the  position  of  the  engine  when 
tiiey  were  so  discovered.  If  Qiere  was  other 
testimony  before,  the  Jary,  which  tended  to 
esGabllsb  a  dlfterent  (Mmdltion  of  facts,  lead- 
ing to  aai  opposite  conelnsiom,  and  'from 
which  the  JUry  might  reasonably  have  ta* 
ftrred  that  the  accident  could  have  1>«eii 
prevented  by  orflinaiy  oare  On  the  part  of 
defendant's  empteyfe,'  it  teas  proper  ^to  leave 
tfte  determination,  of  I  the  facts,  as  well  as 
the  Just  Infereneed  ■titrti  the  ta«t8  found; 
to  the  oonsideratlon  of 'the  jnry.  "'When  the 
facts,  or  the  inf ereocea-  to  be '  drawn'  there- 
from, ace  In  any  fnittstantial  4egree'  donbtfM; 
or  falr'-mlndcd  men  might'  reach'  different 
coinclnsloHB  from  the  facts,  the  ishly  propef 
rale  is  to  sbbmlt ;'the  question' 'to  the  Jury 
tw  determlnatfon."  1  Denver, '  etc;,  'Co.  •  t. 
Warlght,  47  Colo;  368,  lOT'Paa.  10T4.    ' 

Other  -witnesses  oa  behalf  ef  the  plaintifT, 
one  vf -whom  was  the.  plalntitTs  hnaband,  and 
another  an  empl»y6. in  charge  of  the  fa*m 
whereon  the  cattle  were  pastoved,  'were  ^at 
the  scene  of  the  accident  on'the  mdrnlB|$'ftft> 
e^  it  ocenrred,  -and  the^  testified  to  the  ef- 
fect as  neat  hereafter  stated.  '  Between  -1,100 
and  1,000  feet  from  the  most  easterly  point 
o£'ttae.ietarve-mm.tloued  in^  the  engineer's  tes- 
timony, 22 '  head  of  plalntttPs  catUe  were 
found  on  the  defendant  company's  right  ef 
way,  4  or  5  of  them  dead,  and  8  or  9  so- bad- 
ly crippled  and  maimed  that  they  were  of  ne- 
cessity forthwith  killed  by  the  railway  com- 
pany's employes.  Nine  others  were  more  or 
less-fierlously -injuj^ed.  The' IS  cattTe,^%ined 
by  the  train  and  the  defendant's  sectlonmen, 
wererfonndi  accordiaC'to  the  statements,  of 
plaintiff's  witnesses  last-nten.tioned,  strewi^ 
along  the  track,  between  points  1,100  feet  and 
1.600  feet  east  of  the  most  easterly  .point  of 
the  curve.  Tbt  distance  frotn  the  curve  to  the 
nearest  anemia]!  yas  Eltated  to  have  been  about 
1,100  feet,  bj;  one,  an<J  1,200  feet,  by  others. 
l^hey  agreed  that  the  one  found  farthest 
east  was  about  1,500  feet  from  the  curve; 
Ae  distaneeS'  In  all  cases  being-  approkbna- 


tfon8'«f(tl!e%«iie^o!<,  liof  >etM«l-by  dcttt- 
al' '  meararemfehts.'  ^ne  of  tbitei  "wltintiaei 
testified  that,'wherfe'  the  dekd  and  maimed 
cattle  wet«  fotmd,  there  wdd' much  hatr  and 
blf)Od  on  tife  track,' and  other  marks  on'  tbi 
groditd,  Indicaiilng  that  th6  Cattle  had  heed 
thefe  struck  atd  dragged  along  b^'tbe  tral*: 
He  'salA  ttiat  these  physldil  indliiilUoni  werri 
upon  and  near  the  track;  CdmiuetadlBg  about 
1,100  feet,  and  extendtnji  tb'a'puint  abbttt 
l,bOO  feet,'  eaM  bf  th^tiist  end'bf 'ttie'^rve: 
'  The  deftnddnt'ci&llee^  as'  tt'vWtta^M  the  seel 
tlon  fbreman,  ''^ho  ■  tiad"litr^ed'  at^  the  plabe 
where  the  cattle'  Were  found;  earlier  tha^ 
plaintiff s  'Witnesses  mentioned,  a«d  wfio-Ae 
serifoed  tbe'gMeral  sttuatlon  arift  cobdltloii' 
of  the' dead  and  inaim«d  animals,  "Without 
stibstantlAl' variance  from  the' stBteraentk  ef 
plaintlfPa  witnesses,  except  thaf  itHe  foreiuafi 
declared  tbat  the  animals,  fauM  dead,-  or  in 
such' condition  that' they -must  be  killed;  WeM 
strewn  along  'n^l>  "the  track;  between  ■^IS^ 
and  DOO  feet  distant' from  the  east  point  ef 
the  curve.  The  proof  showed  that  the  track 
was  peHreetly  straight'  for  the  dlsbince  of 
morei.thah  1,600  fc^t  east  of  the' east  point 
oif  the  tiuf-re.  There  was  other  evidence,  halv- 
ing' gt<eot«r  or  less  materiality  to  the  issue 
of  the  -allegM  negligence  of  the  defendant, 
which  will  hot  be  discussed,  for  the  obvlona 
season  that,  it  is  not  our  province  to'paafe 
v^n  the  weight  of  the  evidence.  >  ■• 

It  can  aoareely  be  questioned  that  the  oir» 
Constances  detailed  in  the  testimony  of  plaln4 
tiff's  witneasee,  who  were  at  the  locality  of 
the  accldent>«n  tbe  qornlng  a<t^r  it  ocooi^ 
red,  w^e. Inconsistent  with  the  tesUmmgiy  M 
tiie  engineer^  that  the.  first  of,,  the  cattle  was 
struck  at  a  ;pol»t  ^ippraximately  -43  feet  .'east 
of  the  poaltlosi  of  the  engine  wben.it'<»»nr 
idetely  rounded  the  curve,  and  the  reiaaladeg 
at' intervals  of  a  few  feet,  until  the  <  train 
was  Btoppedi  whether  it  was  stopped  wtttdB 
thie.dlstanoe.of  75  or  100  yards.  Therei-tvva 
teatlmoay  to.-  the  effect  that  tbe  train  oould 
have  been  brought  to  a  full  stop,  within  .t)w 
distanees . last  mentioned.!  It  juay  .be,.. re* 
marited  here  ,tha;t  tbe  testimony  of  the  sec- 
tion'.  foreman,  as. to  the  places  where  ttw 
«attle  .were  found. «n  the  mornljag  after  the 
accident,  while  far  from  agreeing  .with  ttot 
of  ,tbe(  plaiotlff'ji.  witoiesses  to'the.isoLme  point, 
bad.no  tendency  whatever  to  corroboi»,te  the 
engineer's  xecellection  «f,tbe  tocsllty  of  the 
accident: with  refj^renoe  to  thecvwve  in- the 
track;  and  that  appears  to  be  true. generally 
of.  tha:t^tlm^y  introduced  by,  th«  defendant 
bearing  on  that  subject..  . The. conflict .j.r  the 
ei[lden<^  abfiye  x^^erred  to  involved  not  onljF 
a  matter  qf  fact,,  ^ut  al^  the  Intimate  .Ip- 
f^sjence.jto  be  i^rawn  from  tl^  circvuni^taac^ 
oCthf  accl^eat.  ..     <.>,i.. 

That  th^e  cattle  were  killed  and .  lajqred 
by  th^  ^gineer  'WiUlains;  trai|i..,-naB  sut9- 
pleotly  established  by  proof,  and  that  fact 
dvias.not  appiear  te  be  coutrovqi;t^d,  3eyoo4 
that,  there  was  evidence  from  <  which  the 
jury  might  bavefbtRid  that  tbe^  were  Mnset 
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at  a  pI^Q9  where  the  track  wa*  Perfectly 
Ktraight  for  many  bundred  feet  east  of  tl^e 
approaching  train,,  and  in  circumstances  jua* 
tlfying  the  Inference  tbat  tbegr  could,  by 
the  exercise  of  ordinary  care,  have  been  dis- 
covered in  time  to  prevent  the  accident  by 
Btopplng  the  train,  and  we  must  presume 
from  the  verdict  that  they  so  found.  Our 
conclusion  is. that  there  was  competent  evl- 
d^ence  before ,  the  Jury,  which  required  the 
Bubn^sBlon  o{  :  the  issue  of  negligence  to 
their  determination.  Railway  Oo.  v.  Charles, 
36  Colo.  221,  84.Pao.  97;  Railway  Co.  t. 
Boyd,  44  Colo.  119,  96  Fac.  781. 

[5]  The. defendant  requested  t^e  oourt  to 
give  the  foUowing  Instroctioa:  "Instruction 
Mo.  7,  requested  by  defendant.  The  Jury  are 
instructed  that,  if  they  believe  that  any  wit- 
ness has  wUlfully  testified  falsely  as  to  any 
inaterlal  point  in  the  case,  they  are  at  lib- 
erty-to  disregard  his  entire  testimony,  exc^t 
In  BQ  far  as  it,  is  corroborated  by  other  wlt- 
aesses,  on  by  facts  or  ctrcumstancea  proived 
in  the  trial." 

This  annotation  was  made  upon  the  writ- 
ten request,  and  signed  by  the  trial  Judge, 
"Amplified  and  given  as  amplified."  The  bill 
of  exceptions  recites:  "Said  instruction  was 
amplified  and  given  as  amplified,  and  to  the 
refusal  of  the  court  to  give  said  instruction 
No.  7  requested  by  defendant  in  the  form 
as  requested,  defendant  then  and  there  by 
Its  counsel  duly  objected  and  excited."  In- 
stmctlon  11,  given  by  the  court  to  the  Jury, 
(Contained  several  distinct  propositions.  The 
first  was  that  the  Jury  were  the  sole  Judges 
of  the  credibility  of  the  witnesses.  Follow.- 
ing  that,  the  Jury  were  told  that,  in  deter- 
mining the  weight  to  be  given  to  the  testi- 
mony of  any  witness,  they  had  a  right  to 
consider  his  interest  in  the  result,  his  rela- 
tion to  or  connection  with  the  party  for 
whom  he  testified,  etc.  The  last  part  of 
the  instruction  was  in  tills  language:  "And 
if  you  believe  that  any  witness  lias  sworn 
falsely  to  any  material  matter  in  the  case, 
then  you  are  at  liberty  to  disregard  the  en- 
tire testimony  of  such  witness,  except  in  so 
far  as  the  same  shall  be  corroborated  by 
tlie  testimony  of  other  credible  witness  or 
witnesses." 

[6]  A  general  exception  was  noted  by  de- 
fendant to  the  giving  of  instruction  11.  It 
la  not  claimed  that  any  of  the  propositions 
included  te  that  instruction  were  Incorrect, 
ex!cept  the  sentence  last  above  quoted.  Con- 
sequently, by  the  well-settled  rule,  that  par- 
ticular statement  cannot  be  reviewed  upon 
the  general  exception  to  the  entire  instruc- 
tion. "Unless,  in  an  appropriate  way,  an 
exception  to  an  Instruction  is  made  in  the 
court  below,  so  that  its  attention  is  directed 
to  the  error  of  law  complained  of,  the  in- 
struction'  will  not  be  considered  on  review; 
This  court  will  not  review  Instructions  which 
the  trial  dourt  was  not  given  an  opportunity 


to  eorretrt"  National  Furi  Co.  t.  Greoi,  BO 
Colo.  307,  324,  115  Pac.  709,  715.  Also,  Seals 
y.  Cone,  27  Colo.  473,  62  Pac.  948,  83  Am. 
8t  Bep.  92;  CAtj  of  Pueblo  v.  Timbers,  31 
Colo.  215,  72  Paa  1069;  Basse  v.  Herring, 
36  Colo.  383,  85  Pac.  629.  It  is  true  tbat  tba 
last  sentence  of  instruction  11,  as  given, 
stated  the  law  incorrectly,  and  that  defend- 
ant's requested  instruction  numt)ered  7  was 
right,  and  ^ould  have  been  given.  Of 
course,  the  trouble  ^ith  the  instruction  giv- 
en was  that  the  Jury  were  told  that,  if  they 
believed  that  a  witness  had  sworn  falsely  to 
any  material  matter  of  fact,  they,  were  at 
liberty  to  disregard  the  entire  testimony  of 
the  witness,  except  ao  far  as  corroborated, 
without  reference  to  whether  or  not  the  false 
swearing  was  latentional  or  corrupt  Oott- 
Ueb  T.  Hartman,  3  Colo.  53;  Last  Chance 
M.  &  M.  Co.  V.  Ames.  23  Colo.  167,  172,  47 
Pac  882;  Ward  v.  Ward,  26  Colo.  33,  39,  52 
Pac- 1105. 

The  court  did  not  refuse  to  give  the  itP 
struction  as  requested  by  the  defendant,  but, 
on  the  contrary,  evidently  Intended  to  malM 
it  a  part  of  the  general  Instruction  touching 
the '  credibility  of  witnesses.  There  is  no 
reason  to  suppose  that  he  deliberately  mis- 
led the  Jury,  In  the  faoe  of  numerous  deci- 
sions of  the  Supreme  Court  announcing  the 
correct  rule,  or  that  be  would  liave  declined 
to  Insert  the  omitted  word  "willfully"  to. 
the  last  sentence  of  the  instruction  given,  if 
his  attention  had  been  called  to  the  omission. 
In  the  circumstances  presented,  we  think 
that  it  was  the  duty  of  the  defendant  to 
specially  direct  the  attention  of  the  oourt  to 
the  error  in  the  form,  of  the  Instruction  giv- 
en, and,  as  it  does  not  appear  that  that  was 
done,  the  appellant  is  not  in  a  position  to 
insist  upon  its  exception  based  on  the  failure 
fo  give  its  requested  instruction,  in  the  lan- 
guage of  the  request  This  conclusion  is  the 
more  satisfactory,  because  there  is  little 
reason  to  suppose  that  the  defendant  was 
prejudiced  by  the  failure  to  give  the  instruc- 
tion requested,  in  addition  to  instruction  11 1 
no  available  exception  having  been  taken  to 
the  latter. 

There  are  no  other  matters  urged  by  coun- 
sel for  the  reversal  of  the  Judgment,  and  it 
Is  affirmed. 

Affirmed. 


BMPIBB  RANCH  ft  CATTLE  CO.  t. 
HOWEaX. 

(Court  of  Appeals  of  Colorado.-  June  10,  1912i) 

1.  Ejectment  d  ■24*)— Titlb  of  DEFEsnANT— 
lamTATtoNS— PATirawT  OF  Taxes. 

A  payment  of  taxes  by  defendant  in  eject- 
ment made  after  the  filing  of  the  complaint  is 
not  available  as  a  defense,  and  he  cannot  in- 
voke the  seven-year  statute  of  limitations. 

[Ed.  Note. — Per  other  cases,   see   Ejectment, 
Cent  Dig.  11  94-98;    Dec  Dig.  {  24.«] 
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5.  EncTttRT  (i  12*)— Tnu  or  DinNDAVT: 

Wheie  the  tide  of.  defeiuliint  under  «  tax 
deed  is  paramount,  it  cannot  be  disturtted  or 
injured  by  a  tmetM'a  dwd  aodW'  wUcb  plain- 
tiff in  ejectment  claim*. 

[Ed.  Note.— For  other  caaea,  *«e  OJeetment, 
Cent  Die;  H  47-6&;  Dec.  Die.  f  12.*] 
8.  EUectmimt  (I  12*>— Tttlk  6*  Dbmndaht. 
Where  in  ejectment  defendant's  claim  of 
title  under  a  tax  deed  i*  bad,  be  is  not  con- 
cerned with  defects,  if  any,  in  a  trustee's  deed 
under  -which  plaintiff  claims,  or  antecedent  in- 
struments ana  proceedings  on  which  it  is  based. 

[Ed.  Note.— For  other  cases,  see  Ejectment, 
Cent.  Dig.  H  47-B5;   Dec.  Dig.  |  12.*] 

4.   MOBTOAOKS   a  874*)— PORECLOBUXX— TBUBT 
.   I)EED8— REOITALB— KVIDSNCK. 

'  .The  recitals  in  a  trustee's  deed  on  fore- 
doanre  of  a  trust  deed  are  prima  fooie  evidence 
of  the  facts  therein  stated,  thougik  the  trust 
deed  does  not  in  terms  so  provide. 

[Bd.  Note.— For  other  cases,  see  Mortgages, 
Cent.  Dig.  If  1118-1123;   De&  Dig.  f  874.*] 

6.  B:jKCT»ntNT  (I  95*)— Tmjt  or  Plaihtm*— 
TarsT  Deed. 

The  recitals  in  a  trustee's  deed  on  fore- 
closure under  which  plaintiff  In  ejectment 
claims  are  prima  facie  evidence  of  the  facts 
therein  stated,  and,  in  the  absence'  of  any- 
tbisr  to  contradict  or  impeach  the  recitals, 
plain  tiff  makes  sufficient  proof  of  title  to  put 
defendant  on  his  proof. 

[Ed.  Note.— For  other  cases,  see  Ejectment, 
Cent  Dig.  ff  280-295;    Dec.  Die.  |  96*1 

ft  PBOCESS     (i    96*)— SUBBRTCTBD    6KBVIC»— 
▲iTtDAVIT. 

A  decree  quieting  title  based  on  substitut- 
ed service  in  which  the  affidavit  for  publica- 
tion fails  to  state  the  post  office  address  of 
defendant,  or  that  the  same  is  unknown  to 
affiant,  is  void  because  of  the  defect  in  the 
affidavit. 

[Ed.  Note.- For  other  cases,  tee  Process, 
Cent.  Dig.  li  108-120;    Dec.  Dig.  |  96.*] 

7.  Taxation  (|  761*)— Tax  Duds— Invaud- 

JRT. 

▲  tax  deed  which  recites  that  the  treaaur- 
er  on  October  81st  exposed  to  public  sale 
parcels  described,  and  that  he  offered  and  re- 
offered  for  sale  from  day  to  day  nntil  October 
Slst,  and  that  he  bid  off  the  parcel  at  such 
sale,  is  void  on  its  face  because  showing  a 
sale  to  the  county  on  the  first  day  of  sale. 

[Ed.  Note.— For  other  cases,  see  Taxation, 
Cent  Dig.  H  150»-1513;    Dea  Dig.  {  TOl.*] 

Appeal  from  District  Court,  Washington 
County;  H.  P.  Burke,  Jnd«e. 

Action  by  Lardner  Howell  against  the  Em- 
pire Ranch  ft  Cattle  Company.  From  » 
Judgment  for  plaintiff,  defendant  appeals. 
Affirmed. 

R.  H.  Gllmore,  of  Denver,  for  appellant 
lohn  F.  Mail,  of  Denver,  for  appellee. 

PER  CURIAM.  [1]  1.  Appellee,  as  plain- 
tiff below,  brought  his  action  In  ejectment 
The  answer  was  a  general  denial  Six 
months  thereafter  the  d^endant  coaipany 
filed  what  is  denominated  a  supplemental 
answer,  wherein  It  sets  up  as  a  defense  the 
payment  of  the  taxes  on  the  land  in  ques- 
tion for  the  year  1907,  and  on  this  new  fkct 
thus  pleaded  defendant  attempts  to  invoke 
the  seven-year  statute  of  limitations.  The 
payment  of  the  taxes  pleaded  in  the  sopple- 


mfentaS  answer  having  been'mklto  after  plaln- 
tifl  filed  bis  complaint  cannot  avail  tiw  d«- 
fendant  as  a  defense,  and  we  need  not  fur- 
tlier  consider  any  contention  hosed  on  tb* 
statute  of  limitations. 

[2-S]  2.  On  the  trial,  plaintiff,  to  support 
his  claim  of  title,  introduced  a  iiatent  fnmi 
the  government,  a  trust  dead  from  the  pat- 
entee, and  a  trustee's  deed  running  to  him- 
self and  based  upon  a  foreclosure  of  the 
aforesaid  trust  deed.  The  trustee^s  deed 
contained  the  usual  recitations  authorizing 
the  trustee,  who  was  a  substituted  trustee, 
to  act  Defendant  strongly  objects  to  the 
trustee's  deed,  insisting  that  the  recitations 
therein  are  not  binding  oa  it,  since  It,  the 
defendant,  claims  i>aramount  title  by  vijrtne 
of  a  tax  or  treasurer's  deed.  It  the  title  of 
defendant  be  iwramonnt,  then  it  cannot  be 
disturbed  or  injured  by  tbe  Introduction  of 
the  trustee's  deed ;  at  most,  its  introduction 
would  be  ImmateriaL  If  the  defendant's 
clalu)  of  title  Is  bad,  then  it  is  not  concern- 
ed with  the  defects,  if  any,  in  the  trustee's 
deed,  or  the  antecedent  instruments  and  pro- 
ceedings upon  which  it  Is  based.  Foster  v. 
Clark,  121  Pac  130.  Moreover,  it  has  been 
expressly  ruled  in  this  state  that  the  recita- 
tions of  a  trustee's  deed  are  prima  facie  evi- 
dence of  the  facts  therein  stated,  even  where 
the  deed  of  trust  does  not  in  terms  so  pro- 
vide. Carico  r.  Kllng,  11  Colo.  App.  350,  63 
Pac.  390,  and  cases  there  cited.  No  evidence 
having  been  offered  by  the  defendant  tending 
in  any  wise  to  contradict  or  Impeach  the 
recitals  in  the  trustee's  deed  offered  by  plain- 
tiff, we  must  hold  that  he  made  sufficient 
proof  of  his  title  to  put  the  defendant  on  his 
proof. 

[I]  &  The  defendant  based  Ita  title  on  two 
tax  deeds  and  a  decree  of  the  county  court 
purporting  to  quiet  title  to  the  land  in  ques- 
tion in  defendant  The  decree  of  the  county 
court  pleaded  was  based  on  substituted  serv- 
ice in  which  the  affidavit  for  pubUcation  fail- 
ed to  state  the  post  office  address  of  the  de- 
fendant, or  that  same  was  unknown  to  the 
afllant  Under  the  rule  announced  in  Em- 
pire R.  ft  C.  Co.  T.  Coldren  (Sup.)  117  Paa 
1005,  which  rule  has  been  later  affirmed  by 
the  Supreme  Court,  the  decree  of  the  county 
court  pleaded  by  the  defendant  was,  because 
of  the  defect  In  the  a^davlt  of  publication, 
void  and  properly  excluded  by  the  trial 
court  There  are  other  fatal  defecto  per- 
taining to  the  decree  of  the  county  court 
which  we  need  not  consider. 

[7]  4.  The  first  tax  deed  offered  by  the 
defendant  was  offered  merely  as  color  of 
titles  Therefore  we  need  not  further  con- 
sider It  Indeed,  it  does  not  appear  in  the 
bill  -ot  exceptions,  except  by  the  merest  ref- 
erence. The  second  tax  deed  offered  by  de- 
fendant In  support  of  Ita  title  Is  clearly  void 
on  ita  face  for  several  reasons,  but  one  of 
which  we  shall  consider.    According  to  tl>e 
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Miltals-  ta  said  deed,  tbe  laad  tberelB  de^ 
scribed  and  Involved'  in  this  caae  was  sold  t» 
tbe  county  on  the  first  day  It  was  offered  for 
sale. .  Tbe  re<!ltal8  supporting  thU  statement 
are  (omitting  unnecessary  pbrases) '  as  fol- 
Ibwa:  "WBereas  the  treasurer  of  said  cotmty 
did  on  the  3l3t  day  <}f  October,  1896,  *  •  • 
8eT«a-ally  expose  to  public  sale  *  *  *-  the 
several  parcels  of  real  propefty  above  de- 
serlbed';  •  •  *  :aBd  wbereas,  thereupon 
the  said  treasurer  •  •  •  did  offer  and 
teoffer  for  sale  from  day  to  day  bAtfl  tbe 
3l8t  day  of  October,  •  *  •'  said  treasur- 
er did  bid  it  oS  at  sucli  fldle,'*  Mc.  It  la 
true  tlie  phrase  "from  day  td'day"  would  In- 
dicate that  tbe  lasd  was  ottered  for  sale  oti 
dlfflerent  days,  were  It  HAt  for  the  fact  that 
It  appears  dearly  from  the'  language  preced- 
ing this  phrase  that  October  Sisi:  (wblch  It 
M' recited  was  the  last  day  of'tBe  tax  sale) 
was  the  first  day  that  the  inttd  In  qoestlon 
was  reached  a«d  offered  in  the  tax  sale  pro- 
ceedings. The  numerous  opln'lons  involving 
tax  titles,  and  questions  pertaining  thereto, 
that  have  been  recently  rendered  by  the  Su- 
preme Court,  and  by  this  court,  make  It  un- 
necessary to  pass  upon  all  the-  questions  that 
are  presented  by  the  record  in  thia  case. 

The  judgment  of  the  trial  court  la  correct, 
and  should  be  aflSnned. 

Affirmed. 


ANIMAS  CONSOIi.  THTCH  CO.  vi  SMALL- 
WOOD   et  al.  ' 
(Court  of  Appealis  of  Colorado.    July  8,  1912.) 

1.  C0NTBACT8'(J  141*)  —  CpNSTBUCTIO;N— In-, 
TENT  OF  PaBTIES  — CbNSTBCCnON' ■'aB  a 
Whole. 

<.  -The  intentiAn  of  the'-pirti^s  t»  a  contract 
Bhonl()  govern,  siid  th? .  contxact  should  t>e 
construed  as  a  whole  la  tbe  light  ,pf  known 
pTiysical' '  facts  concerning',  the  inatters  affect- 
ed by  the  agreement.    '     '  ' 

■  [Ed.  "Note;— For  other  ottaitf.'-attr  ContrWts; 
Cent;  Dig.  tS  730,  743;    Dec.  Dig.  1.147.^1      ! 

2.  WAtCBs  AND  Wate*.  CoiSBSBb;  (I-  264*)— 

.  ^VIDEIfCK  TO  Aid  CON/ITBUO^qiOH-^PSKSVUP- 
tions.  •       •  t 

■'  A  party  in  the  business  of  supplying  wa- 
ter for-  irrigation,  in  malting'  a  contract  to  for-' 
niah  water,  'must  be  pKesumed  to  hare  known 
at  the  .  Uijpe  tbe  physical  facts  .  affectinir .  tbe 
agreement  and  to  have  contracted  accordingly. 
[Kd.  Note. — For  other  case's,  see  Waters  and 
Water  Courses,  Cent.  Dig.  fall;  Dec.  Dig.  ? 
254.»]  .      '     . 

3;  Co.NTBAcrs    (f  17t)»)  —  CoNstatJcnoir  '-iff 

Pasties. 

The  (practical  interpretation  ot  a  contrajst 
given  to  it  by  the  parties  while'  engaged  in 
performance  and  'before  any  controversy'  is 
the  best  indication  of  its  true  intent. 

fEd.  Note.— For  other  cases,  see  Contracts, 
Cent.  Dig.  (  7{53;.  Dec.  Dig.,  |  17(>.»] 

4.  OOKTKAiCrS    (I  147*)— CONSTBUCTIOH— Qb- 

JRCT.  Of  Pakties. 

In  the  construction  of  a  contract,  the  ob- 
ject of  the  parties  at  tUe  time  of  malting  it 
should  be  -considered. 

[Bd.  N«te.-^For  oth«r  eaaes,  see  ContMeta, 
Gent.  Dig.  H  730,  743;    Dec.  Dig.  {  147.*] 


5i  WATna  AliD  WAvfea '  CAnksu  CI  254*)^ 
ISBioAnoN— AeBSBmiin  to  Fubnish  Wa- 

TKB. 

An  irTigation  ieompany.,  on  aoqiiiring  a 
right  of  way  over  plaintiff's  land,  etatered  into 
a  written  contract  fay  which  it  agreed  to  fur- 
nish him  f6ur  .coiiie  feet  at  water  per  kecond* 
to  be  delivj^ed, from  boxes -to.  he  constructed 
and  maintained  by  the  company  at  places  updii 
its  land  designated  by  (^laiptiff  not  exceeding 
eleven  in  number,  "provided  the  total  capaci^ 
of  all  of  said  boxes  shall  not  exceed  .four  cubic 
feet  of  water  per  second,"  and  that  tl^  gradr 
tor  should  have  the  right  at  all  times  to  open 
and  close  the  boxes  as  he  wished.  Beld,  in  aa 
action  for  an  injunction  and  for  damages,  that 
plttlntiff,  tn  order  to  secure  the  deliverf  of 
the  agreed  amount  of  water,  was  not  required 
to  use  all 'the- boxes  at  tlie  same  time,  running 
at  their  full  capacity  to  sufply  the  totd 
amount,  but  Waa  ebtitled  to  use  such  of  tile 
boxes  as  he  miiH>t  wish,  the  total  capacity  of 
which  sbduld  not  exceed  four  cubic  feet  of 
water  per  second.  .- '   ■' 

(Ed.  Note.~For  other  cases,  see  Waters  and 
Water  Courses,  CenL  Dig.  {  311;  Dec.  Dig,  | 
264.*] 

Appeal  from  District  Oourtj  La  Plata  Gonn- 
ty;    Charles  A.  Pike,  Judge. 

Action  by  Oscar  L.  Smallwood  and  anoth- 
er 'against  tbe  'Atiimas  CotMoIidated  Ditch 
Comi>any.  Judgment  for  plaintiff^,  and  de- 
fendajit  appeala.     M9dified  and  affirmed. 

-Bitter  A  Boclunian,  Of  Duiango,  for  appet- 
lant.    O.  S.  Galb^eatb,  of  Duranigo,  for  ^• 

pellees.    . 

►SCOTT,  P.  J.  The  complaint  of  the  plain- 
tiffs in  tbis  case,'  filed  in  the  district  court  of 
La  Plata  cojunty  on  the- 6th  day  of  January, 
1908,  alleged  in  substance  that  Uielr  grantor/ 
WlUisaa  EvbllDK. /Wf  8  en  the  I2th  day  of 
March,  1900,  and  prior  thereto,  the  o'wner 
in  fee  of  a  tract  of  land  situated  ii;i  section 
36,  to\rnsblp  ?7  N-,  range. OW.,  together,  wltb 
a  water  rl^t  of  iour  cubic  Ceat  of  water 
belonging  tSereto,  and  a  ditch  and  right  ef 
way  for  said  ditch  to  cobvey  said  water  from 
the  Animas  river,  frpin  which  .e^ld  water  was 
takSB,  to. and  .oa  the  said  l&nda  for  Irriga" 
t^oQ.  and  d^^es^c.purposp^;  that  tb^  defepd- 
ant,  the  Animas  Consolidateid  Dltqh  .Compa-; 
nji'iat  tl>at;  time,  .dejiiring.'to  construct  4ts 
<})tcb  across  said  l^qda,  aud,  for  tbe  pwrpose 
of  securing  right  ot,  way,  for  tb^lr>  dltcb  over 
tbe  lands  of  Embling,  entered  into  a  written 
contract  with,  him  for  such  purpose.  In  this 
contract  It  was'agreed  tbiat''EmbliDg.shcriild 
make,  exeent6,  and  deliver  to  tbe  defendant 
a  '  quitclaim  deed .  tot  tt^o  right  of,  way  for 
defendant's  diteb  <ilong;  the  line  lOf  Embllng's 
ditch  then,  existing,  and,  izVi  feet  on  each 
side  «<..the  c«iter  thereof.  It  waa  turtber 
agreed  that  the  defendant  connpany.  should 
coqBtruct  and  enlarge  the  said  ditch,, .  aad 
maintaio  and  operate  tbe  same  and  ke^ 
it  In  r^itlr  at  U«  pwjn  expense,  in  such  iqan- 
ner  tha1«<at  all  times  during  the  Irrigation 
season,  at  least  fouv<  cable. feet  of  water  will 
run  through  tbe  same  apon  the  laada  ot 
Embling.    That  part  of  tbe  agreement  In  dls- 
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pate  In  tbis  caae  Is,  as  jCoUowb:  "And  tbe 
t>arty  of  the  second  part  agijees  tUat  it  will 
during  all  suqli  time  deliver  to  the  party  of 
the  first  part,  upon  the  land  above  described, 
four  cuble  feet  of  water  per  secoiid  of  time, 
which  said  water  shall  be  delivered  at  such 
plt^oes  upon  said  land  as  the  party  of  the  first 
part  shall  designate  In  writing  before  the 
completion  of  said  ditch,  not  ^ceedii)^  elev- 
en placep,  said  delivery  to  be  made, from  bo;^:- 
es  to  be  constructed,  operated  and  maintain- 
ed by  the  party  pf  the  set^nd,  p«xt,,o;C  such 
capacity  as  the.  party  ,ot  the  first  part  may 
deslgaate,  provid«<^  tbe  total  capacity  oC  all 
said  boxes  sbaU.  not  eicceed  foui!  cubic  feet 
of  water; PCI  aeopod  of  tinie, i pcp.vi^ed  far- 
ther, thet  8ald,p«ict^  of  .tbe;:^t  pa^t  shall 
have  the  right  at  all  times  to  open  ao^.clp^j^ 
the  said  boxsfi, as  h^  may  desire."         ,.-  ■.■ 

The  eomplaiot' farther  alleged  that  It  wm 
tbe  intention  at  the  ^ime.  to  secure,  to  tbe, 
Bald.Embling.^e.Gonyeniept  and.efQcient  use 
of  four  cubic  feet,  of' water,  ^r  irrigation  pur- 
poses;: and  that ,  the 'lao4p  are  so  situated 
tb^t  it  is  .Impossible  to  .suocessfully  or  con- 
T^tientlii  innate  the  lap^.of  :tbe  pJaintiff 
ejccept  by  the  .^se.  of  .the  jiumberof  bp^es 
nimwdila  the, agreement!' j and  4hat,the  use 
ofthe  proviso  therein  conUinedi  that  ''the 
total  cap«ctty,of  all  pf  said  boxer  shall  not 
exoeed'  tour  cubic  feet' of  water  per  second 
of  time,"  if  conatrned  as  defradant  contends, 
was  a  mistake ,  and  was -Intended  to  meaq 
that  no  more  than  four  cubic  feet  of  water 
should  be  used  at  any  one  tinte.  The  com- 
plaint further  aiUeged  that  the  con^pany  en- 
larged aald  dUob  as  agreed,  and  upon  its  own 
InltlatlTe  placed  ten  boxest  on  tbe  lands  of 
the  plaintiffs,  and  at  the  poinfas  suggested 
t^  tiieisaid  Bmbllag,  and  that  the  same  have 
been  operated  since  1902  and  for  idx  conseca- 
tlve  irrigation  seasons;  that  the: defendant 
company:  oa'or  about  the  Ist  day  of  June, 
1907,  forcibly  caused,  eight  of  tber  said  boxes 
to- be- closed  do^tn  so  that  plalntiflFs  were  vkb- 
able  to  use  the  same,  and  by  reason  of  wbi<A 
acting  '  ttaeii'  vrdpe  were  "destroyed'  in  fbe 
yehr  190T,  te  their  damage  In  the  stun  of 
(600:  It  was  further  aUeged  that, -tf  de- 
fendant continues,  to  keep'theboecesBo  doaed, 
I^atntUtlB  will  anfler  Irreparable  damage."  The 
prayer 'of  the'complniut  wtas  foe  actual  dam- 
age and  for  injunctive  relief. 

The  answer  of  the  defendant  is  anadmis* 
siofl  Wf  the  allegations  as  to  the  ienatract 
and  as  to  the  action  of 'the 'defendant 'in  clos- 
ing down  the  eight  hoxes  referred  to.  The 
attswer  further  alleged  the  right  to  do  this 
under  the  terms  of^he  agre^nent, 'and  de- 
nied damage.        •  '' 

The  findings  of  the  court  appear  to  be  ftal- 
ly  justified  by  the  evidence.  Theee  findings 
were 'In  substance  as  follo+irs^  That  theplaln- 
tlfl"^  are  the  owners  and  occupants  of  the 
land  In  question.  That  irrigation  is  essen- 
tial to  cultivation  and  successfnl  raising  of 
crops  on  the  land.    That  the  plalntitFa  are 


the  owners  of  fau^  oablc.feet  of  water  per 
secoqd  of  time,  which  has  been  applied  to 
domestle  and  Irrigation  purposes   on   said 
lands  for  many  years  past    That  plaintiCs 
planted  said  lands  to   crops  for'  the  year 
19061,  as  well  as  for  many  years  last  past 
That  defendant  is  a  corporation  and  owner 
of  ,tbe  ditch  known  as  the  Animas  Con8(di- 
dated  Ditch,  which  takes  Its  waters  from 
the  Animas  river  from,  a  point  on  said  river 
ab^ve  tlie  lands  of  the  plalntUCs.    The  courti 
further  found  as  a  matter  of  law:  That  by  , 
vtrtue  of  a  contract  made  and  entered  Into 
by  und  between  the  defendant  and  one  Wll- , 
11am  Embllng,  from. whom  plaintiffs, derived, 
their  title  and  rights  to  said  lands  and  vra.-, 
ters   for  .irr^tlon   and   domestic   purpose, , 
the  defendant  is  bound  to  carry  fo^  plain-, 
tiiflto  four  cuttic  feet  of  water  per  second  of 
time, through  its  said  ditch  from  the,  said 
Animas  river  to  and'  upon  tbe  'lapds  of  the , 
plaintiffs;    the  same  to  be  delivered  upon-, 
said  lRii4s  ;at  such  nh^cea  upon  tbe  same  as 
the  said  .WlUiam  JBmbtfng  should,  designate 
not  exfeedlAgfeleten,  places. .  That  ^d  wa-. 
ter  «haU  be  deliyered  as:aferesaid'  firom  box-., 
eat  as  constructed,  operated,  and  maintained 
by  the  defendant,  of  snch  capacity  as,  should 
be  designated  by  the  said  Embling,  an<l  tha.t 
theisald' Bmbliiig  shall  have  the  right  ta. 
continue. to  open  and  close  said  boxe«  as  he 
may  deBlre.    The  ,'Qeart  f i^ther  found:  That 
at  or  about  tbe  >time  flf  the  completion  of 
the  defendant's  ditch,,  and  at  the  reqnest  -of 
the  said  Bmbling,  defendant  placed,  ten  box- 
es In  its  saidditeh  through ,  which  tbe  said 
Embllng  and.  his  suocflssora  in  right  Imve 
from  year  to  year  vecei'ved  «nd  applied  said 
four. cubic  feet  of  water  per  second  of  time 
to  domestic  and  Irrigation  purposes  on  said 
lands.  :  That  <  Um  plalntlfls  have  a  right  tft 
the  'Use  of  any  amount  of  water  not  exceed- 
ing :four' cubic  feet  per  second  of  time  at  any 
and  nil'  tlmea  during  the  irrigation  season, 
through  any  one  or  more  .of  said  boxes  as  be . 
may  desire,  provided  that  tbe  total  amonnt 
B0>'used  by  him  thrbugh  any  one  'OE  VMe  or 
all  Pf  said  t«i  boxes  at  any  time  diall  noti 
exceed  the  total'  amount  <rf'  four  «tihic  feet 
per  seeond  of  time.  ,    -  . 

It: was  further  found  by  the  court  that  it 
is  I  the  dttty  of  this  defendant  to  keep  and 
mafhtAin  ttw  said  ten  boxes  as  at' present; 
located  along  the  line  of  i  said 'ditch,' and  to 
deCiver  oh  the  lands  of'  said  platntifFs  through : 
the  said  boxes' the  said  four  cubic  feet  of 
water,  or  any  pairt  tliereof  as  i^aintiffs  inay 
desire  at  any  or  all  times,  'without  let  or 
hindrance,  and  for  that '  purpose  to  allow 
the  plaintiffs  to  open  and  close  the  boxes, 
or  either  of  thein,  as  Uiey  may  choose.  It 
was  further  found  that  'heretofore  and  dur- 
ing the  irrigation  season  of  1906  {and  this 
seems  to  be  a  clerical  error  because  the  com- 
plaint and  the  testimony  shows  this  to  have 
occurred  in  1907)  the  defendant  wrongfully 
closed,  or  caused  to  he  closed,  a  number  of 
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boxes  and  reftised  to  allow  the  plaintiffs  to 
open  them  or  to  use  water  through  them, 
to  plaintiffs'  great  and  Irreparable  damage 
and  Injury.  The  court  further  found  that 
by  reasoh  of  this  act  plaintiffs  suffered  dam- 
age to  their  crops  in  the  sum  of  $100.  The 
defendant  was  forever  enjoined  from  Inter- 
fering with  or  preventing  plaintiffs  from 
opening  or  closing  the  ten  boxes  heretofore 
used'  'by  them  for  receiving  and  applying 
fonr  feet  of-  water  per  second  of  time  to 
domestic  and  irrigation  purposes  on  their 
lauds  as  they  may  choose,  whether  thfey 
open  or  close  one  or  moi'e  or  all  of  said  box- 
es at  the  same  time.  The  defendant  was 
further  enjoined  from  nailing  up  said  boxes 
or  In  any  manner  Interfering  wHli  their  use 
by  the  plaintiffs.  The  court  also  enjoined 
th^  plaintiffs  'from  using  more  than  four 
cubic  feet  of  ^ater  at  any  one  time.  It  la 
from  this  judgment  and'  order  that  the  d^ 
fendant  appeals. 

Substantially  all  of  the  contention  of  ihe 
appellant  Is  based  on  the  proviso  Ui  the 
agreeme!nt,  ■  "provided  the  total  capacity  df 
all  of  said  boxes  shall  not  exceed  four  cubic 
feet  of  water  per  second  of  time,"  and  It  Is 
argued  that,  while  the  plaintiffs  may  ander 
the  Agreement  have  ten  boxes,  yet  the  total 
measuring  capacity  of  all  tbese  flhttll  not 
exceed  four  cubic  feet,  as  water  is  measured^ 
and  that  therefore  the  conrt  by  Its  judgment 
has  made  a  new  contract  for'^ttie  jyarties. 

[1 1  The  coiltHict  bheuld  be'  construed  as  a 
whole  and'  ta  the  light  of  wcill-known  'physi- 
cal tacti  conc^tnlhg  the  matters  affected  by 
the  agreement.'  The  Intention  of  the  parties 
should  govern.  Feamlcy  v.  Feamley,  44  Colo. 
422,  98  Pac.  819:  C,  B.  9e  Q.  Ry.  Co.  v. 
Provolt,  42  Oolo.  108,  93  Pac.  1128,  16  I*  R. 
A.  (N.  S.)  687;  Ttilltt  v.  Mann,  104  Fed. 
421,  48  O.  G.  A.  617 ;  San  Miguel  O.  M.  Oo. 
V.  Stubbs  et  al.,  39  Colo.  366,  90  Pac.  842; 
True  V.  Rocky  Ford  Canal  &  Land  Co.,  36 
Colo.  43,  85  Pac.  842. 

Embllng,  at  the  time  of  the  agreement, 
owned  a  ditch  and  the  right  to  the  nse'ioC 
four  cubic  feet  of  water  per  second  of  time 
and  was  in  the  actual  use  of  this  watcfr  for 
the  purpose  of  Irrigation  through  his  own 
dltcb,  OU'  the-  very  lands  now  owned  and  Ir- 
rigated through  the  ditch  of  defendant.  It 
is  dear  from  the  whole  agreement  that  Em- 
bllng did  not  Intend  to  release  or  relinquish 
to  the  defendant  any  right  or  privilege  he 
then  enjoyed.  These  were  to  be  preserved 
to  him  by  the  defendant,  who  In  considera- 
tion was  to  secure  the  right  of  way  alone, 
to  carry  Its  waters  through  an  enlarged  ditch 
over  Ehnbllng's  lands. 

The  testimony  shows  that,  by  reason  of 
the  unevenness  of  the  land,  It  Is  necessary 
to  have  the  number  of  boxes  which  had  been 
used  for  years,  under  the  agreement,  in  or- 
der to  properly  and  efficiently  Irrigate  his 
lands.  It  is  true  that  defendant'9  engineer 
testifies  that  this  water  could  otherwise  be 
used  by   constructing  another  ditch  below 


and  parallel  with  defendant's  ditch.  Involv- 
ing the  use  of  flumes'  over  the  uneven  land; 
but  the  platetlffs  were  under  no  obligation 
to  do  this.  The  evident  purpose 'and  decla- 
ration of  the  agreement  was  that  the  water 
was(  to  be  used  directly  from  defendant's 
ditch,  and  to  accomplish  this  the  large  num- 
ber of  boxes  to  be  iised  was  agreed  otl.  it 
is  further  made  clear  by  the  evidence  that 
the.  boxes  must  be  of  sufficient  size  to  give 
head  so  as  to  permit  the  watier  to  pass 
through  In  order  to  t>erform  the  service  in- 
tended; and,  also,  that  to  rase  ten  boxes  so 
small  that  the  total  carrylftg  capacity  would 
be  four  cubic  feet  per  s^ljcond  of  time  was 
not,  and  could  not  be,  'sufficient 't6  make 
proper  use  of  th^  water  In  the  irrtgjatlon  'Of  • 
plaintiffs'  land^. 

It  is.  common  knowledge  thiit  for^e  and 
volume  are  essential  for  the-  purpose  of  prop- 
er deliverer  of  water  in  snbh  case.  It  was 
clearly  not  contemplated,  and  is  not  In  evi- 
dence, that  plaintiffs  used  all  of  these  hoxes 
at  any  one  time.  It  Is  not  reasonable  to  be- 
lieve that  either  party  to  the  agreement  In- 
tended that,  In  ordef  to  secure  the  delivery 
of  the  four  feet  of  water,  Embllng  'should 
use  ten'bUxeB  at'  the  same -time,  and -'that 
these  should  be  all  running  at  the  limit  of" 
capacity.'  That  the  right  to  use  such  of  the ' 
boXeS  and  at  such  times  as  the  >  i^aUitfffs 
may  require  for  the  Buffldent  Irrigation  of  ■ 
their  lands,  limited  to  the  four  cubic  feet,  - 
seems  beyond  -question,  for  it  Is  so  expressed 
in  the  contract.  Wherein  It  Is  siald;  "Provid- 
ed further  that  said' party  of  the  first  -part 
shall  have  the  right  at  all  times  to' open  -and 
tlose  the  said  boxes  as  he  may  desire." 

It  is  Apparent  from  the  testimony  that 
for  the  court  to  construe  the  contract  aa>^n- 
tended  by  appellant  would 'be  to  deagr  the 
plaintiffB  the  very  rights  possessed  before 
the  contract  and  guaranteed  underwit;  that 
Is  to  say,  the  proper  and  cffictenrt  use ';  of 
fopr  cubic  feet  of  water  fi>r  tb»  IrtigaCioa  of 
his  lands.  >  ' 

[]]  The  defendant  was  and  is  In  the  busi- 
ness of  supplying  water  for  Irrlgatloii.  It 
must  he  presutaied  to  have  known  all  tbese 
physical  facts  at  the  time,  and  contracted 
accordingly.  But  It  is  apparent  that  the  de- 
fendant did  not  at  the  time  construe  the 
contract  as  It  now  contends,  for  it  construct- 
ed the  ten  boxes  that  were  afterward  and 
now  used  by  plaintiffs,  and  placed  them  un- 
der its  own  construction  of  the  agreement, 
and  at  the  places  indicated  by  plaintiffs' 
grantor,  and  continued  to  so  malntala  them 
for  six  consecutive  jrears  thereafter. 

[3,  4]  The  best  indication  of  the  true  In- 
tent of  the  parties  to  a  contract  Is  the  prac- 
tical interpretation  given  by  the  parties 
while  engaged  in  their  performance  of  it 
and  before  any  controversy  had  arisen,  and 
the  object  of  the  parties  at  the  time  should 
be  taken  into  consideration.  Manhattan  L. 
Ins..  Co.  V,  Wright,  126.  Fed.  82,  61  C.  C.  A. 
138 ;   Orman  v.  Potter,  46  Colo.  57,  102  Pac. 
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898;  Jennings  v.  BtoltttWBood,  44  tJiW'TTi 
9e  Pac.  9d2,  180  Am.  St!  nep.  109,  18  U  R. 
A.  (N.  S.)  109,  18  Ann;  G»8.;787i'  •  •      ' '     • 

rC]  But  the  judgment  of  the'iionrt  lb  so' 
far  as  It  limits  the  plalntitfs  to  tbe  use  of 
four  cubic  fleet'  of  water  at  aby  one  time, 
was  not  sufficiently  spedflc  as  to  meet  a 
fair  coilstructlbta  of  the  agT«etfi«nt,  which 
under  all  the  <!lrcum8tahi:<^ may- reasoiiably 
be  said  to  have  Intended  tiiat  tbei  total  ca- 
pacity of  the  boxes  used  at  any  one  tlnl6 
shall  not  exceed  four '  06^)10  feet '  of  .wa(:er 
per  second  of  time;  It  would- not  seem  -to' 
be  B  fair  liittil^etatiiM  Of'tb«  agreeaient  up- 
on Its  fhc*,  not  un  del"  th4' action  of  the  de- 
fendant; to'  say-'that  plaintiffs  were  to  be 
pertnltted' to  use  an  "bf 'the  ten  boxetf-to  plac- 
ed aitd  Bat^  a  total' capacity  «f  mucft  more 
than' four  cuble  f«t' of  Waiter  at  any  one 
thne.  Neither  can  It  be"' f aMy  said  that  If 
wa^  Intended  to  limit'  the  plaintlflts  to  a 
fewer  number  of  bbsees  ^han  atlpttlated  in 
the  agreement,  and  afterwards  placed  by 
the  defendant,  for  the  cdiiv^ieiit  knd  e£B< 
dent  tttie  of  the  wat^f  to  whltt  plalntlfFs 
were  entitled  for  the  irrigation  of  their 
lands.  '  '         ■  •'   ' 

Th*  order  of  the  icourt  should  have  con- 
fined the  plalntifia  ti)'l:he  use  of  four  cubic 
feet  of  water,  fhe  aiiii>tipt  oi'iglnany  owned 
by  their  grantor  and'i^^ef'vM  In  'the  agree- 
ment, and  should  har^  als<(' restricted  plain- 
tiffs to  the  use  of  this  wbt^r  In  ^C&  manner 
that  they  will  not  be  permitted  to  use  a 
greater  number  of  bores,  of  whateTcr  capaci- 
ty at  any  one  time,  the  tjotal  capacity  of 
whlbh  )>oxes  so  in  use  shall  not  exceed  four 
cubic  feet  of  water  piei-  second  of  time.    . 

With  such  ihodlflcft^lon  of  Uie  order  Of  the 
court,  the  Judgment 'is  affirmed. './Ul  the 
Judges  concurring.'    "         . '.' 


INTERNATIONAL  IMPROVEMENT  CO.  v. 
WAGNER. 

(Court  of  Appeals  of  Colorado.    JaV  8,  1912.) 

1.  Building  awd  Loan  AtesbciA-riows  (f  1*) 
—What   Cons'HTCTBS  —  SrATOToSY   Pbovi- 

8I0N8— COMTKACTS. 

Under  MiUs'  Ann.  St.  |  279,  .and  Mills' 
Ann.  St.  ReT.  Supp.  {  2£0,  providing  that 
bnilding  and  loan  associations  shall  conduct 
their  business '  with  their  -members  exclusively, 
and  that  the  words  "Loan  and  Buildlnc  Associa- 
tion," "Building  AssociatioD,"  or  "Building  and 
Loan  Association,"  shall  form  part  of  tbe  cor- 
porate name  of  every  each  corporation,  where 
a  contract  provided  for  the  making  of  pay- 
ments to  a  corporation,  whose  name  did  not 
contain  tbe  words  in  question,  and  for  the 
lending  of  money  thereafter  by.  the  corpora- 
tion, or  the  application  of  the  moQey  paid  to 
the  purchase  of  real  estate  from  the  company 
at  any  time,  and  also  provided  that  the  owner 
of  the  contract  should  not  be  liable  for  any 
obligations  of  the  company,  it  is  not  a  con- 
tract between  a  building  and  loan  association 
and  one  of  Its  members,  such  as  would  bind 
the  holder  to  abide  by  the- by-laws  of  the  com- 


pany In  the  matter  of  the  '  rescission  of  the 
contract  and  his  withdrawal  therefrom. 

[Bd.  Note.— For  other  cases,  «ee  Building 
and  Loan  Associations,  Cent,  Dig.  I  1;  Dec. 
Dig.  T  1.*] 

2.   C0J?T«ACTS        (§       194*)  —  CONSTBUCTIOW— 

GBANTtNG  OF  Option. 

A  contract  with  a  corporation,  providing 
that,  in  consideratiea  of  the  payment  of  cer- 
tain ^ontUy  sums,  the  holder  "may  borrow/' 
at  any  lime  after  two  years,  75  per  cent.  Of 
the  ainount  paid  in,  gave  the  company  no  op- 
tion as  to  >whether  It  would  make  the  loan,' bat 
gave  a-clear  rigtit  to  its  holder  to  boirowithe 
tnpc^ey  without  condition.         , 

[Ed.  Note.— For  other  cases,  see  Contracts, 
Cent.,  Dig.  {{  82§,.9i53;   Dec.  Dig.  f  194.*]     . 

Appeal  (root  District, Cou^t,  Denver  Coun-. 
ty;  Carlton  M-,  Blis8,~Judg9. 

Act^oi^ ;  |by  •  ^ohn ,  M.  ;  ^agner.  against  the  . 
IntnrnatloQfii.Imi^roveiiient  Company,    From  . 
^  Judgment  for  plaintiff,  defendant  appeals. 
Affirmed-;    ....  . 

iTollea  A  Cobb^,  ot  Denvefr,  for  appellant. : 
Bartels,  Blood  &  Bilnorott,  of  Denver,  for 
appellee;      ■•  -'  ' 

SCOTT,  F.  J.     Ttalg  is  an  acUon  by  the  . 
appellee  for  breach  «f  contract  npon  what 
purports  to  'tie  B  bond  of  appellant,  tbe  sub- 
stantial part  of  which  Is  as  ^follows:     "This 
is  to  oerttfy  that,  iu  conelderatlon  of  the. 
payment  o£  five  hnudred  and  eighty  (680)  dol- 
lans  to.be  paid  upon  delivery  of  this  l^nd, 
and.  of  tbe  pKyment  of  tw^i^tr  (3(^  dollars 
to  be  paid  on  the  first  day  of  evwy  su^es: , 
sive  month  for  a.  period  of  115  months, from 
tbe  date  hereof  :  tbe  InterntitioBal  Imprpver , 
nwQt  .Company  promises  end  'Agrees:  to.  p^ 
to  Jolui.M.  Wagnerj  of  Ogdest,  state  of  Utah, 
tb«  sum  of  four  tbousaod  ($4,(X)0) .  dollars,  at 
Its  oQce  at  Denver,  Colorado  O^/u   years, 
from  the  date  hereof.    This  bond  is  subject 
to 'the  provisions 'hereon  Indorped,  which  ar^. 
hereby  referred  to.iand  made  a  part  of). the 
same.    This  ibond  inay  be  api^led  to  the  pw^r 
chase  of  real. estate  for  sale  by  the  company, . 
subject  to  Its  regular  selling  conditions. ,  It 
may  be  transferred  by  indorsement  and  ref(hi 
ord  thereof  on  the  books  of.  the  company  ae-  - 
knowledged  hereon.    In  .witness  whereof,  the 
International'   Improvement    Company  .  has 
caused  this  bond 'to  be  signed  by  its  president 
and  attested  by  its  secretary  at  its  office  at 
Denver,  Colorado,  this  flrst  day  of  January, 
A.  D.  1906." 

The  bond  coatained  12  subject  provisions 
or  indorsements,  entitled  "Privileges  and  Con- 
ditions." Of  these,  it  Is  necessary  to  notice 
two  only: 

"First.  At  any  time  with  inteieet  and  prof- 
its added;  to  .apply  in  the  purchase  of  real 
estate  for  sale  by  tbe  company,  a^bject  to  its 
regular  ^selling  conditions." 

"Fourth.  At  any  time  after  two  years 
the  legal  holder  of  this  bond  may  borrow  75 
per  cent,  of  tbe  amount  paid  In,  with  bond 
to  Dtaturlty  by  eomplying  with  its  condi- 
tions." 
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The  .complaint  set  nptwo  causes  of  actkio; 
but  a  demurrer  Was  sustained  to  tlie  second 
cause,  aad  tiie  trial '  was  had  upon  the  first 
This  alleged,  among  other  things,'  a  compli- 
ance with  all  the  terms  and  conditions  of  tlie 
bond,  and  the  payment  py  the  plaintiff  to  de- 
fendant ol  the  principal  sum  of  the  bond  on 
the  day  of  its  date,  together  with  30  monthly 
payments  of  $20  each;  also  'failure  and  re- 
fusal upon  the  palrt  of  the  defendant  to  com- 
ply with  pi>o  visions  1  and  4,  as  above  set 
oat,:  1b  tliat  the  defendant  had  failed  and  re< 
fused  to  sell  the  plaintiff  real  estate  and  np^ 
ply  the  accrued  Values  thereon  as  agreed; 
also  failure  and  refusal  to  loan  to  the  plain- 
tiff 70  per  cent  of  the  ralue  as  agreed  In 
provision  4.  The  pray^  wtts  for  damage  In 
the  sum  of  $1,1S0,  bieing  equal  to  the  total 
amount  paid  by  the  plaintHF,  Indltlding  the 
monthly  payments.  '■ 

The  answer  admitted  the  failure  to  make 
the  agreed  loan  tottie  plaintiff,  but  alleged, 
as  a  .reason!  therefor,  that  there  was  not, 
and  had  not  been  since  plaintiff's  application, 
sufficient  funds  on  hand  to  make  such  loan, 
and'  that  there  were  othei:  a^Uoatlohs  fdr 
Idans  antedating  that' vf- plaintiff, "^not  yet 
complied  with,'  and  that  plaintiff  would  be 
made  a  loan,  if  he  wae  entitled  to  one,  when 
his  turn  is  reached  >on  the  books  of  the  com- 
pany. The  answer  farther  denied  the  allega- 
ti^  as  to  failure  and  retfusal  of  the  defead- 
ant  to'iapply  ai<!  payments  he  had  made  ilp* 
on  the  purchase  «f  r^I  estate/  The  evidence 
offbrM  upon'  the  pirt'of  tbeplainttff  eeems 
to  fully  support  the  colnplalnt.  ■':■■ 

"The  'd^feaOant  interposed  a.-  motion  'for 
noilEA]lt,-'pre8amahly,'  as  gathered  from' the 
language,  upon  the  ground  that  the  com- 
plaint'-does  not ''Mate  facts  sufficient  i« 'law 
to  constitute  a  caus^  of  action  againM  the 
defendant.  This  motion  was  overruled,  and, 
th«  dtsfehdant  decliniag  to  otter:  any  testi- 
meuy,  the  court  directed  a'  Terdict  in  the 
sum  of  $1,211.43,  which  apparmtly  -  equals 
the  amount  paid  by  the' plaintiff  ^n^  the  con- 
tract, lii<Hading  &it«reet  from'  th6  4ate  of  the 
flUftg  of  the  coBiiplaint.' ■""     '■ 

[I]  The  argument  'of'  appellant  appears  to 
be  based  upon  the- theory  that  the  defendant 
is  a  building  and  Mkn  aesediation,  and  that 
this  Is  a  ckseof  withdrawal ;.  bat,  if  It  Is, 
tber^  Is  nothing  in' the  contract  or  the  record 
which  so  Indicates.  The  defendant  Is  a  Gblo- 
rado  corjtoratloin.i'  "Wiat  ail  assooiatlons  dr- 
ganisied'  wtder  the  'general  Incorporation  lawa 
of  this  state,  for  the  purpose  df  the  accumu- 
lation and  loan  of  funds,  the  erection  of 
buildings,  the  acquirihg  of  homeS)  and  the 
purchase,  lease  and  sale  of  real  estate  for 
the  inntual  benefit  of  Its  members,  shall  be 
I)ermitted  to  conduct  6a<dt  business  with  Its 
members  exclusively."  1  MiUb'  Stat.  (  279. 
"The  words  'Loan  and  Building  Association,' 
'Building  Association,'  or  'Building  and  Loan 
Association,'  shall  form  pRrt  of  the  cotpo- 
rate  name  of  every  such  corporation."  1 
Mills'  Stet  .jSupp.  t  280.    Besid»,  provlsloD 


U  nf  "Priwl^egies  and  Conditions"  exiwessly 
recites :  "Blerenth.  This  bond  being  the  con- 
tract between  the  owner,  and  a.  corporation, 
the  oi^nter  is  not  liable  for  any  obligations  of 
the  company.'!.  This  would  seetm  to  exclude 
any  possibility  of  mutual  rights,  I>enefits, 
and  obligations  applicable  .to , the  members  of 
a  bnUding.  and  loan  association,  made  neces- 
sary under  ,the  statute,  although  both  parties 
on  the  trial  seem  to  have  treated  the  defend- 
ant a/s  such. 

The. proof,  then,  haying  anstalned  the  com- 
plaint, we  have  before  us  only  the  legal  qnes- 
tlon  as  to  the  sufiSiciency  of  these,,  l^Tolved 
in  the  refusal  of  the  court  to  grant  a  nonsuit. 

It  la  urged  by  appellant  tbatr  before  plain- 
tiff can  recover,  he  most  ^how  tl^at  there  are 
funds  in  the. hands  of. the  defendant  which 
can  lawfully,  bie., applied  rtothe  making  of  a 
loan.  Many  cases .  are  citetj^ .  1^  support  of 
thiscontentioo;  but  these  are  aU  cases  be- 
tween, members  ,  <^  lading  .  associations 
themselves,  in. .  whiph  .  there  were  mutual 
agreements  between  the  members,  and  where 
all  alil^e  are,  boun^  by  the. by-laws  of  the 
societies.  i       i         .    .     ■ 

This  is  not  a  case  Involving  the  question 
of  w^tbdpawal  .as  a  member  of  such  an  as- 
sociation^ but,  on  jthe  pqp.tt&Ts,  involves  the 
question  of  the  surrender  of  .a  contract  with 
the  .  company,  in  whl^qh  the  bolder,  is  not 
shown,  to  btiye.  any, other  interest 

As  before  recite^,  .in  the  case  at  bar,  it  Is 
expressly  agreed  in  the  bond  that  the  same 
Is  a  CQUtract  between  the  holder  and  the  cor- 
poration. 'There,  is  nothing  to  indicate,  ei- 
ther in  the  bo'^d  o,r  the  record,  that  the 
plaintiff  was  a  member  of  the  association, 
or  hail  any  interest  in  :i,t,  except  as  the  pur- 
chaser and 'holder  of  , Its  bond.  Hence  the 
cas^s  'cited  <^n  have'  no  application. 

This  is  clearly  an  action  for  breach  of  con- 
tract, in  wliich  the  plaintiff  seeks  to  recover 
upon  a  contract  with  it  to  the  effect  that,  if 
plaintiff  shall  make  the  agreed  payments  as 
therein '  im>vided,  he  '  may  surrender  sudi 
contract  at  any  time,  ahd  have  the  money 
paiil  on  it  together  with  ihterest  and  profits, 
applied  in  ,the,  purchase  of  real  estate  for 
sale .  by  the  coo^any,  .subject  to  its  regular 
selling  conditions;  and,  further,  that  at  any- 
time after  two  years  the  legal  holder  of  the 
bond  may  borrow  75  per  cent,  of  the  money 
paid  la  by  complying  with  the  conditions  of 
the  contract 

The  evidence  shows  that  the  defendant  re- 
fused to  sell  the  plaintiff  real  estate,  but  bas- 
ed such  refusal  on  the  statement  that  it  had 
no  real  estate  that  it  was  in  a  position  to 
dispose  of. 

[2]  It  is  not  necessary  to  discuss  this  al- 
leged breach;  for  there  was  a  clear  breach 
of  that  provision  of  the  agreement  provid- 
ing for  a  loan  to  plaintiff  of  75  per  cent,  of 
the  money  he  had  paid  in.  It  is  contended 
that  the  words  "may  borrow"  made  this  op- 
tional with  the  defendant  as  to  whether  or 
not  It  should  make  plaintiff  the  loan.   We  do 
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not  tblift' 00.'  "Wh  r^ard  it  as  tbe  tM«ar 
right  of  the  plaintiff,  tind«r  the  contrket,  tt 
l>orrow  this  snAi  tit  «aon»y,  and  thei  deer'  ob- 
ligation of  the  totBpviif  to  make  the  loan 
without  any  coAdftion;  'It  Was  'plainly  one 
of  tbe  Inducemetitft  and  «oa«lderatldas  of  the 
contract;  and'  the  faihife  of  the  defendant  to 
meet  Its  obligation  Id  this  respect  was  avuA 
«  breach  of  the  agmemeBt' as  Is  actionable.' 

The  ]ndgmeht  Is  affirmed.    All  the  Judgea 
«oncarr]ng. 


COORS  >.   BKOCK...     , 
XCenrt  of  Appeals,  of  Colorado.    July  8(r  ISISO 

1.  KviDEHCE  (i  32*)-sruMCiAt  Konct^Mto- 

HIQIPAI.  OaniNABOKS. 

The  court,  does  .not  take  Judicial  notice' of 
municipal  ordinabces. 

[Ed.  Note.— For  otb6r  cases,' see 'fividence, 
Cent  Dig.  {  42;   Dec.  Dig.  {  82>»] 

2.  TbIAL  (f  194«)  —  Ilf BTBtJCnONS^lKVADrNO 

PmovincK  or  Jubt. 

'Where,  in  an  aotion  .  for  iajuries  to  a 
bicycle  rider  in  a  collision  vitbi  a  team  of  de- 
fendant, tbe  evidence  .showed  that  plaintiff 
traveled  alongside  of  defendant's  wagon  about 
three  feet  froni  tbe  curb  and  directly  opposite 
the  driver  on  the  -wagon,,  that,  the  .team  tvrned 
toward  the  curbing  and  Icnocked  plaintiff  down, 
a  charge  that  it  was  plaintiff's  duty  to  ieep 
out  of  the  way_  of  the  team,  if 'it  suddenly 
tntned  in  stopping  .or  in  meeting  another  ve- 
hicle, .was  properly  .  refused  as.  .invading  .the 
province  of  the  jury.   ,     . 

[Ed.  Note.— For  other  cases,  see  Trial  Cent. 
Dig.  H  413,  436,  439-441,  446-464,  456^66; 
Dec.  l5ig.  t  194.*J  • 

3.  MuHiciPAt     CoBi'o'ftA'nbwB     (J     T06«)  -^ 

STBEETS— COLUaiONS— NBGLieENCX'—  QuBB- 
.   TION.  FOB  JV^Y. 

In  an  action  £or  injuries  to  a  bicycle  rider 
in  a  collision  with  a  team' caused  b;^'  the  team 
suddenly  turning  to  the  right 'to^l(«^d  the  oorb 
while  plaintiff  was.  nding-  betwten  the  curb 
and  the  team,  the  queation  of  defendant's  free- 
dom froin  negligeilce,  on  the  theory  that  the 
swerving  of  the  team  was  justiha'ble,  Ateld,  nu- 
de* the  evidMee,  for  the  iaty. 
•  [Ed.  'Note.— For  other  cases,,  see  Municipal 
Corpocationa,  Cent.  Dig.  |  ICdSi;  Dec.  Pigw  g 
706.»1      ,  •  ,.,.„.' 

4  TbIAI,    CI    253*)-:7ls?JBDCTiON»r-;JOHOBIP(q 

In  an  action  for  Injuries' t6  a  biejcle  ridw 
in   a  collision'  ■with  a  •  teatn   vwflrTJAg  :toWArd 


drive. 

situation  in  time  to'  avoid;  a'  coliiaion,'  there 
could  i)o  no  rtc»»ery,  was  properly  refused  be- 
cause omitting  the  auaJiScation  that  the  driver 
might,  by  orfflndry  care,  have  known  of  plain- 

tir«  siftiation.    •' ■    •:  1'" 

-'(Ed.  INot«.— FMr-«ither.eiis««,'see:Tria(  Cent 
Dig.  tt  613-623;    Dec.  Dig.  |  253.»] 

Sk    TBIAI.      (I     296?>-^(lN8atat70TK»HS'r-STI»n- 
'CUCnCT.         ■.,.••:•         ri 

Where  the  court  Correctly  charged  on 
contributory  nej;Hgence  and  d*claryd  that  all 
the  inbtruetlOBB  muatl<be'talcen  a»  a  whole,  an 
iaatructiom  omitting  all  referenoe  to  oontribu- 
tory  negligfsnoe,  was., n^t  erroneous  on  that 
ground.  .,  . 

[Ed.  Note.— J*or  ofhef  cases,  see  Trial,  Cent 
Dig.  {f  703^717;  Dec;  Dig.  f  295.»]  •      ' 


6:  Appeal  Aitn 'Bbbob  (f  I<)Kte*)'-ViBDtc»-^ 

Conclvsivenbss. 

..  A. verdict  on  coaflictiag  evidence,  and  aup: 
ported  by  evidence,  if  believed,  will  not  be 
disturbed  on  appeal.  .        - 

[Ed.-  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  {|  3935-S9S7;  Dec.  Dig.  | 
1002.*]  .,  , 

Appeal  from  District  Court,  City  and 
Couhty  of  Denver;  Oneeley  W.  Whitford, 
Judge. 

Action  by  Albert  W.  Brock  against  AdollA 
Ooors.  From  a  Judgment'  for  plaintiff,  de- 
fendant appeals.    Affirmed. 

Ezra  Eleeler,  of  Denver,  for  appellant 
Blcksler,  Bennett  Ai  Nye,  of  Denver,  for  ap- 
pellee. 

KING,  3.  This  case  was  before  the  Su- 
pfem«i  Court  upon  a  former  appeal  In  which 
a  judgment  for  the  plaintiff  was  reversed, 
because  of  error  in  certain  instructions  giv- 
en by  the  court  to  the  Jury.  Coors  v.  Brock, 
44  CoI6.  80,  96  Pac.  963.  The'  cause  wad 
'again  tried,  and  upon  verdict  of  the  Jury 
Judgment  was  rendered,  froin  which  the 
defendant  again  appealed. 

The  complaint  alleged  that,'  while  plain- 
tiff was  riding  a  bicycle  near  the  Intersec- 
tion of  Lawrence  street  In  the  city  of"!Den- 
ver,  defendant's  servant  so  negligently  and 
carelessly  drove  a  twb-hofse  team  and  wag6n 
that,  without  fault  or  negligence  on  the 
part  of  pialiitlff;  the  horses  of  defendant 
struck  plaintiff  and  threw  him  off  his  bi- 
cycle upon  the  ground,  thereby  Inflicting  In- 
juries to  his  person  and  bicycle,  for  which 
he  seeks  compensation.     ',    ,  ''' 

The  answer  admitted  defendant's  owner- 
ship  of  tbe  team  and  wag6u,  knd  that  the 
same  -was  being  driven  by  defendant's  serv- 
ant, 'thait  'While  ptalntlff  was  riding  his  bi- 
cycle, he  came  into  colltiion.  with  defend- 
ant's horses  and'wa^  thereby  thrown  from 
litre  bicycle  to  the  ground,  but  avers  that 
plaintiff's  alleged  Injuries  were  caused 
through'  the  negligence  of  plaintiff,  directly 
Contributing  thereto  in  consequence  of  his 
rtaing'intb;  and  against  oni  of  defiendant's 
horses.  Without  fault  of  negligence  on  the 
pan  of  'defendant  or  his  servant.  All  other 
averments  of  the  complaint  were  denied  by 
the^  answer,  a-nd  all  averments  'of  new  mat- 
ter In '-the  answer 'Were- denied  by  reply. 

A 'tather  full  statement  of  the  evidence 
as  It  app€sared  lipoh  the  first  trial  is  given  In 
tlie"opi4itin  delivered' by  Mr.  Justice  Max- 
well in  Coors  v.  Brock,'  siipra,  which  differs 
to '  some  'iextent'  from  the  evidence  upon  tbe 
second  trial. 

''  Plaintiff's  testimony  shows  that  he  'over- 
took Oefehdant's  team  and  wagon  at  the  In- 
tersefctlon  of  Curtis  street  with  Nineteenth 
street,  from  -Which  point  he  trav^ed  alOng>. 
side  Of  defendant's  wagon  for  about  2  tiloMts; 
to '^e' corner  at  Nineteenth  and  Lawrence 
streets;  that  they  wet*  traveling  upon  the 
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right  »i£te  of  Nloeteeqth  street,  plaintiff  on 
bis  bicycle  about  3  feet  from  the  curb  and 
directly  opposite  the  driver  upon  the  front 
end  of  his  wagon  which  was  nearer  the  mid- 
dle of  the  street  than,  and  abont  7  feet 
from,  the  plaintiff;  that  both  were  going 
abont  8  miles  i)er  honr;  that  while  approach- 
ing Lawrence  street  and  about  29  feet  there- 
from, plaintiff  saw  a  street  car  coming  down 
Lawrence  street  from  Twentieth  street,  nm- 
nlng  at  a  high  rate  of  speed;  that  he  was  un- 
able to  see  the  ear  sooner  because  of  a  bulld> 
Ing  upon  the  corner  of  the  block;  that  upon 
seeing  the  car  he  suddenly  checked  the  speed 
of  his  wheel,  Intending  to  run  beliind  the 
car  and  down  on  the  right-hand  side  of 
Nineteenth  street  to  his  place  of  business; 
that  defendant's  team  turned  suddenly  to 
the  right  toward  plaintiff;  ttiat  to  save  him- 
self plaintiff  turned  Into  the  curbing  as 
closely  as  he  could,  but  the  horses  caught 
him  at  the  corner  of  the  curb,  knocked  him 
down,  and  trampled  upon  him  and  his  ,wheel 
after  he  struck  the  ground;  that  there  was 
nothing  to  prevent  the  driver  from  seeing 
plaintiff  and  no  obstructions  to  the  left  of 
th«  driver.  Plaintiff  was  severely  and  per- 
manently injured.  His  testimony  was  sup- 
ported by  a  witness  to  the  accident  who  stat- 
ed that  she  saw  the  driver  whirl  his  horses 
to  the  right,  throwing  plaintiff  under  the 
team  to  the  ground. 

The  driver  testified  that  he  did  not  see 
plaintiff  until  plaintiff  came  into  collision 
with  one  of  the  horses;  that  he  first  saw 
plaintiff  as  he  brought  ills  horses  to  a  stop, 
at  which  time  bis  horses'  beads  were  near 
the  first  rail  of  the  car  track  crossing  Nine- 
teenth street  (the  car  being  upon  the  op- 
posite track);  that  in  stopping  his  team  he 
pnlled  it  a  little  to  the  right,  when  the  wheel- 
man passed  from  behind  the  wagon  and  ran 
into  the  off  horse.  The  driver's  testimony 
was  strongly  supported  by  some  of  defend- 
ant's witnesses,  but  in  some  respects  it 
was  not  supported.  Some  of  such  witnesses 
testified  that  plaintiff  was  riding  rapidly 
with  his  head  down  upon  the  handle  bars, 
and  that  while  so  riding  he  ran  into  defend- 
ant's team.  It  will  thus  appear  that  the 
testimony  was  materially  and  sharply  con- 
flicting. There  was  sufilcient  competent  evi- 
dence to  Justify  the  Jury  in  finding  either 
for  the  plaintiff  or  for  the  defendant  In  ac- 
cordance with  their  views  of  the  credibility 
of  the  witnesses  and  the  weight  to  be  given 
to  their  testimony.  In  ccmnection  with  the 
conditions  and  circumstances  surrounding 
the  occurrence. 

Defendant's  assignments  of  errors  raise  a 
numbesr  of  objections;  those  relied  upon  in 
argument  being  the  refusal  of  the  court  to 
givi;  certain  instructions  requested  by  him, 
and  the  giving  of  the  second  instruction 
over  the  objection  of  the  defendant,  and  re- 
fusal to  set  aside  the  verdict< 

[Ij  The    first   Instruction    requested   and 


refused  related  to  the  law  governing  the 
use  of  vehicles  on  the  street,  by  which  the 
defendant  asked  Uie  court  to  Instruct  the 
Jury,  among  other  tbings,  that  the  rider  or 
driver  of  a  vehicle  muat  "keep  within  15 
feet  of  the  comer  of  the  curb  when  turning 
to  the  right  into  another  street,  and  it  most 
necessarily  follow  tfaat,  in  passing  another 
vehicle  going  in  the  saoae  direction,  it  mnst 
pass  such  vehicle  on  the  left"  Certain  ordi- 
nances of  the  city  of  Denver  were  offered 
and  received  In  evidence,  but  there  is  no 
such  provision  in  the  ordinances  introduced. 
This  court  cannot  take  Judicial  notice  of  the 
provisions  of  ordinances  of  municipal  corpo- 
rations. Garland  et  al.  t.  City  of  Denver, 
11  Cokh  534,  19  Fac  460. 

[Z]  By  defendant's  Instruction  No.  2  the 
c6urt  was  asked  to  instruct  the  jury  tliat, 
while  riding  along  the  street,  as  shown  by 
the  testimony,  it  was  "plalntilFs  duty  at  his 
peril  to  keep  out  of  the  way  of  defendant's 
team  in  case  they  should  be  suddenly  turned 
to  the  right,  either  in  stopping  or  meeting 
another  vehldte,  or  in  turning  to  the  right 
into  another  street"  Such  an  Instruction 
would  have  been  a  clear  usurpation  of  the 
functions  and  province  of  the  Jury.  The  evi- 
dence did  not  show  acts  of  plaintiff  constl- 
tnting  negligence  per  se. 

[3]  By  defendant's  instruction  No.  S  the 
court  was  requested  to  instruct  the  jury 
that,  under  the  evidence,  if  the  team  was 
caused  to  swerve  to  the  right,  "such  swerv- 
ing of  the  team  to  the  right  in  stopping 
would  be  Justifiable  on  the  part  of  the  driv- 
er, although  the  plaintiff  were  riding  along 
by  his  Bide."  The  determination  of  tfaat 
question  also  was  one  of  fact  for  the  Jury, 
and  not  of  law  for  the  court 

[4]  By  Instruction  No.  9  the  court  was  re- 
quested to  instruct  the  jury  that.  If  the 
driver  of  defendant's  team  did  not  know  of 
plaintifTs  situation  in  time  to  have  avoided 
the  collision,  the  verdict  should  be  for  the 
defendant  This  instruction,  as  requested, 
omitted  the  very  Important  qualiflcatlon  that 
the  defendant's  driver  might,  by  ordinary 
care*  have  known  the  lAaintUrs  sltnatlon. 

From  the  foregoing  observations  upon  the 
Instructions  requested  and  refused,  it  will 
appear  that  the  court  did  not  err  in  refusing 
to  give  them  in  the  form  requested.  Such 
portions  of  the  instructions  requested  as 
state  the  law,  together  with  other  Instruc- 
tions requested  and  refused,  were  substaui 
tially  incorporated  into  the  instructions  giv- 
en by  the  court 

[t]  Error  is  assigned  to  Instructions  nnm- 
bered  2  as  given  by  the  court  tiecause  It 
omitted  all.  reference  to  contributory  negli- 
gence on  the  part  of  the  plaintiff.  A  full 
and  correct  statement  of  the  law  as  to  oon-< 
tributory  negligence  was  given  In  other  In- 
structions, and  the  Jury  was  further  admon- 
ished that  all  of  the  InstFuctlons  must  be 
taken  and  considered  as  a  whole. 
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[I]  We  think  the  court  did  not  err  in  re- 
fusing to  set  aside  the  verdict,  for,  while  it 
was  manifiestly  contrary  to  the  evidence  of 
defendant's  witnesses,  it  was  in  consonance 
with  that  of  the  witnessss  for  plaintifF,  and 
the  mere  fact  that  the  Jnry  chose  to  believe 
one  set  of  witnesses  rather  than  another  is 
not  evidence  that  the  jury  acted  under  the 
influence  of  passion  or  prejudice.  The  evi- 
dence does  not  warrant  the  court  in  holding, 
as  a  matter  of  law>  that  ttte  injury  to  plaln- 
tift  was  caused  by  ills-  contributory  negli- 
gence. There  is  no  condition  conclusively 
appearing  from  the  evidence  which  required 
defendant's  team  to  I>e  turned  or  permitted 
to  turn  abruptly  to. the  right  in  stopping 
for  the  car  to  pass,  in  view  of  the  distance 
t>etween  the  team  and  such  passing  car;  nor 
reason  why,  with  the  exercise  of  ordinary 
care,  the  horses  should  not  have  been  Icept 
from  trampling  upon  plaintiff  after  be  was 
down. 

Finding'  no  material  error  in  the  record, 
the  judgment  of  the  trial  court  will  be  af- 
firmed. -        ' 

(17  N.M.  tnt) 

STATE  fx  r«.  HOU^bMAN  v.  LEtfe. 

(Supreme   Ccairt  .of  Naw   Mexico.     Jiuke   17, 

1912.) 

fSvllaJm*  hrthc  0<mi%,) 

X,  Quo  WaBBARTO   (I  1*>— PBOODtTBB—TrCLE 

TO  Office. 

A  proceeding  by  information  In  the  na- 
ture of  quo  warranto  to  try  title  to  a  public 
office  is  not  a  proceeding  against  the  officer 
D8  sueb,  but  is  confined  In  its  scope  to  an  in- 
quiry as  to  whether  the  person  is  lawfully 
holding  the  office. 

[Ed.  Note. — For  other  cases,  gee  Quo  War- 
ranto, Cent  Dig.  {f  1,  3,  28,  28;   Dec.  Dig.  { 

2.  Judges  (S  14*)  —  Powebs  in  Diffebxnt 
CovBTs— Appointmsnt  by  Supbehk  Court. 
Under  tbe  provisions  of  section  15  of 
article  6  of  the  Constitution,  the  Chief  Justice 
of  this  court  has  power  to  designate  any  dis- 
trict judge  in  the  state  to  bold  court  in  any 
district  whenever  the-  public  business  may  re- 
quire, whether  the  requirement  arises  out  of 
an  undue  accumulation  of  businesSj  or  by  rea- 
son of  the  disqualification  of  the  district  judge 
to  sit  in  any  one  or  more  cases. 

[Ed.  Note,— EV>r  other  cases,  see  Judges, 
Cent.  Dig.  %  47;   Dec.  Dig.  f  14.*] 

8.  Judges  (f  14*)— Judges  Pbo  Tehporb. 

The  provision  of  the  section  for  trials  be- 
fore a  member  of  the  bar  as  judge  pro  tempore 
is  permissive  merely,  And  does  not  control  tbe 
other  provisions  of  the  section. 

lEd.  Note.— For  other  .cases,  see  Judges, 
Cent  Dig.  f  47;    Dec.  Dig.  {  14.*] 

Quo  Warranto  by  the,  Sjtjtte,  -on  the  rela- 
tiqn  of  Reed'  noUoniau,  against  Thomas  D. 
Leib.     Petition  dismissed. 

The  Attorney  General,  for  the  State.  Ren- 
ehan  &  Wright,  of  Santa  F6,  for  relator. 
Jesse  G.  Kortbcutt,  of  Tri^idad,  Colo.,  A.  A. 
Jones,  of  East  Las  ^Vegas,  and  John  Morrow, 
of  Raton,  for  Tespondent. 


PARKER,  3.  Tills  Is  an  original  petition 
in  tide  court  for' leave  to  file  information  in 
the  nature  of  quo  warranto.  The  relator 
was  a  candidate  for  the  office  of  district 
judge  of  the  Eighth  judicial  district  against 
the  respondent  at  the  recent  first  state  elec- 
tion. The  respondent  received  the  certifi- 
cate of  election  from  the  canvassing  board, 
and  has  entered  upon  the  discharge  of  iiis 
duties.  Relator  alleges  in  his  affidavit  ac- 
companying the  petition  that,  while  respond- 
ent on  the  face  of  the  returns  received  the 
larger  number  of  votes.  In  fact  relator  re- 
ceived the  larger  number  of  legal  votes;  the 
discrepancy  occurring  by  reason  of  certain 
alleged  Irregularities  or  misconduct  in  con- 
ducting the  election  in  precincts  1,  3,  and  16 
in  Union  county.  '  A  rule  to  show  canse  why 
leave  should  not  be  had  to  file  the  informa- 
tion was  Issued  and  served,  and  upon  the  re- 
turn day  respondent  moved  to  discharge  the 
rule.  Several  considerations  are  presented 
ht  counsel,  some  of  which  will  'l>e  considered. 

1.  CouAfeel  for  respondent  rely  upon  Btatfe 
ex  rel.  Owen  v.  Van  Stone,  121  Pac.  611,  de- 
cide(d  Jannary  20,  1912.  In  that  case,  after 
pointing  out  that  this  oonrt,  Wa  Well  as  the 
district  courts, 'Has  eriginal  jurisdiction  1* 
these  cases  Id'  an  Instances,  we  said:  '"^Is 
court,  in  the  absence  of  Some  controlling  ne- 
cessity thetefori  ol  tbe  -estlstence  of  which 
this  court  is  tbe  sol^  judge  in  each  instance, 
should  decline  such  Itfrlsdiction,  and  will  do 
so  in-  an  cases  brought  at  the  Instance  of  a 
private  suitor.  What  will  l)e  considered  by 
this  court  as  a  controlling  necessity,  it  will 
be  Impossible,  and  indeed  improper,  to  at- 
tempt to  define  in  advance." 

It  is  urged  by  relator  that  a  "cbntrolling 
necessity"  exists  for  this  court  to  nssnm^  ju- 
risdiction, for  the  reason  that  respondent  is 
in  the  possession  of  and  exercising  the  func- 
tions of  the  office  of  district  judge,  and,  con- 
sequently, no  other  district  judge  or  conrt 
has  jurisdiction  to  entertain  the  proceeding. 
The  proposition  is  based  upon  the  proviso 
contained  in  section  13  of  article  6  of  our 
Constitution,  which  is  as  follows:  "The  dis- 
trict courts,  or  any  judge  thereof,  shall  have 
power  to  issue  writs  of  habeas  corpus,  man- 
damus, injunction,  quo  warranto,  certiorari, 
prohibition,  and  all  other  writs,  remedial  or 
otherwise,  in  the  exercise  of  their  jurisdic- 
tion, provided  that  no  such  writs  shall  issue 
directed  to  judges  or  courts  of  equal  or  su- 
perior jurisdiction." 

[1]  The  argument  proceeds  upon  tbe  the- 
ory, that  a  proceeding  of  this  kind  against  a 
man  holding  the  odce  of  district  judge  Is 
a  proceeding  against  him  in  his  official  char- 
acter, and  that  this  is  expressly  forbidden  by 
the  proviso,  supra.  At  first  view  it  would 
seem  that  the  argument  is  sound.  While  tbe 
proceeding  is  not  intended  to  control  Jjiidl- 
clal  action  in  any  particular  matter,  it  iuay 
seem  to  be  designed  to  control  judicial'  a($- 
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Hon  by  forbidding  any  neb  action  at. all  in 
any  case.  Bat  this  view  la  auperflcial .  and 
eiToneooa.  Tbe  real  nature  of  tbe  pnoceed- 
ing  la  to  inquire  into  the  rlgbt  of  tbe  Indi- 
Tldual  to  assume  to  hold  and  exercise  the 
functions  of  a  public  office,  and  has  no  ref- 
erence, except  Incidentally,  at  least,  to  any 
official  action.  Hence  the  proceeding  Is  pure- 
ly personal  against  tbe  Individual  and  not 
against  tbe  officer. 

Thus  in  High's  Extr.  liOgal  Bern,  i  604,  it 
Is  said:  "Nor  does  It  command  tbe  perform- 
ance of  bis  official  functions  by  any  officer 
to  whom  It  may  run,  sines  it  is  not  directed 
to  tbe  officer  as  sucb,  but  always  to  tbe  per- 
son holding  tbe  office  or  exercising  tbe  fran- 
chise, and  then  not  for  tbe  purpose  of  dic- 
tating or  prescribing  his  official  duties,  but 
only  to  ascertain  whether  ;he  Is-  rightfully 
entitled  to  exercise  the  functions  claimed." 

So  in  Attorney  General  v.  Barstow,  4  Wia. 
773,  It  Is  said:  "It  is  foreign  to  the  objects 
and  functiops  of  tbe  writ  of  quo  warranto 
to  direct  any  officer  what  to  do.  It  Is  never 
directed  to  an  officer  as  such,  but  always  to 
tbe  person — not  to  dictate  to  bUn  what  be 
aball  do  in-  I>is  offm,  but  to  ascertain  wheth- 
er be  la  conatitatitmaUy  «nd  legally  author^ 
1m4  to  perform  any  act  in  or  exercise  any 
functions  of  tbe  office  to.  wbicb  be  lays 
claim."  See,  also,  Btate  t.  Broatcb,  68  Neb. 
687,  84  N.  W.  1016,  110  Am.  St.  Rep,  477. 
,  It  follows  that  tbe  argument  based  on  tbe 
proviso  in  section  13  of  article  6  of  the  Con- 
stitution falls. 

[2]  2.  Tbe  argument  for  relator  further 
proceeds  to  the  -  effect  that  a  c<«troUlng  ne- 
cessity exists  for.  this  court  .to  assume  Jui- 
rlsdlctlou.  because  no  provision  of  law  exists 
whereby  relator  can  compel  a  bearing  in  tbe 
district  court  Tbe  argument  is  based  upon 
section  15  of  article  6  «f  tim  Constitution, 
wbicb  is  as  follows:  "Any  district  .Judge  may 
hold  district,  court  in  any  county  at  tbe  re- 
quest of  tb»  Judge  of  sucb  district  When- 
ever  tbe  public  business  may  require,  tbe 
Chief  Justice  of  the  Supreme  Comrt  shall 
designate  any  district  Judge  of  tlie  state  to 
bold  court  in  any  district,  and'  two  or  more 
district  Judges  may  sit  In '  any  district  ev 
county  separately  at  thesatae  tlm«.  If  any 
Judge  shall  be  disquallfled  from  hearing  any 
cause  in  the  district,  tbe  parties  to  such 
cause,  or  their  attorneys  of  record,  may  se- 
lect some  member  of  the  bar  to  bear  and 
determine  said  cause,  and  act  as  Judge  pro 
tempore  therein."        ' 

It  is  urged  that  a  proper  interpretation 
of  tbe  section  limits  tbe  procedure,  where  a 
district  Judge  Is  dlsqnallfled,  to  tbe  selection, 
by  agreement  of  the  parties,  of  some  member 
of  tbe  bar  to, act  as  Judge  pro  tempore,  and 
it  is  urged  that  this  might  and«  in  case  the 
Incumbmt  refused  to  agree,  would,  amount 
to  a  denial  of  Justice.     We  think  the  in- 


terpretatioii  too  oanoir  -  jt»i  ■  thft  argument 
faulty.  r  .  ■■  w 

In  the  first  places  porwer  Is  conferred  by 
the  section  upon  district  .Judges  to  call  in  an- 
other district  Judge  in  any  case.  We  as- 
sume, liowever,  tbat  a  due  sense  of  tb«  pro- 
prieties, would  cause  any  district  Judge  to  re>- 
frain  from- selecting  another  Judge. to  try  a 
case  involving. tbe  very  title  to  the  former's 
office,  except  upon  consent  of  tbe  opposltr 
party.  Dndar  tbe  territorial  form  of  govern- 
ment It  was  not  Infrequent  to  avoid  tbe  ex- 
pense to  litigants  on  change  of  venue,  to  caU 
In  another  Judge  to  try  a  case  in  wliicfa  tlie- 
presldlng  Judge  was  dlsquaUfled.  But  tbe- 
parties  were  uniformly  consulted  as  to  tbe 
Judge  to  be  selected. 

Again,  tbe  Chief  Justice  has  power  undw 
this  section  to  designate  any  district  Judge 
to  bold  court  in  any  district  whenever  the- 
public. business. lUay  require.  It  is  not  only 
when  tbe  public  business  may  be  too  heavy 
for  one  Judge  to  attend  to*  but  whenever,  for 
any.  reacts,  the  public  business  may  require^ 
that  the  Chief  Justice  has  tbe  power  to  des- 
ignate another  district  Judge  to  hold  court 
in  any  district  If  for  any  reason,  therefore, 
the  .ci;rcumstances  arise  so  that  one  case  or- 
many  cases  cannot  be  disposed  of  in  any 
dlBti1ct,'the  power  of  tbe  Chief  Justice  may 
be  invoked  and  the  remedy  applied. 

[3]  The  provision  for  the  selection  of  a 
member  of  <tlie  bar  to  .try  a  given  casei  Is 
merely  permissive  and  does  not  control  the- 
otber  provisions  of  the  section. 

So  it  appears'tbat  no  controlling  necessity 
exists  for  this  court  to  entertain  Jurisdic- 
tion; a  speedy' and  adequate  remedy  in  the 
district  jcpurt  being  available. 

The  condiisldn  of  the  court  In  accordance- 
witb  our  former  decision  in  tbe  Owen- Van 
Stone  Case,  supra,  being  that  it  should  not 
entertain  Jurisdiction  of  a  proceeding  of  this 
kind  under  the  clrcnmstances  mentioned,  it 
becomes  unnecessary,  and  we  deem  it  Im- 
proper, to  decide  in  advance  tbe  question 
presented  as  to  the  right  of  trial  by  Jury  in 
quo  warranto  proceedings;  no  district  court 
having  as  yet  awarded  or  denied  sucb  right 

For  tbe  reasons  stated,  the  rule  to  sbow 
cause  VIU  be  discharged,  and  the  petition  of 
relator  will  be  dismissed,  without  prejudice- 
to  a  renewal  of  the  same  in  tbe  proper  dis- 
trict court 

BOBERTS,  a  J.,  and  HANNA,  J.,  ooncnn 


.  (17  N.   M.  J65) 

LOTTO  T.  GILBEBT. 

(Supreme  Court  of  Kpw  Mexico.     June   14t. 
1912.) 

fSvltalvi  By  tht  Court.) 
AFPEAI,   and   EbBOB    (I    744»)— DiSHIBSAt.— 

Faii,i;bk  to  F^lb  AssioirMZNTS  of  Bkbob. 

Where  appellant  has  failed  to  file  assign- 

ments  of  error,  within  the  time  required   by 
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•ectlon  21,  e.  S7,  1$.  Ij.  idOT,  as  BmenSed  by 
«eetion  2,  c.  120,  S.  U  1900,  and  advsntaft 
is  taken  of  such  failure  by  motion  to  diamia* 
before  such  default  has  been  cured,  in  the 
absence  of  a  satisfactory  showinri  excusing 
the  deifault,  the  appeal  will  be  dismissed. 

[Ed.  Note.— For  other  caaea,  8e«  Appeal  and 
Krrer,  Cent.  Dig.  H  8043-3048;    Dec.  DAf.  ( 

4i4»   J 

Appedl  from  District  Goart,  Ottaves  OcmB- 
iy;    before  Chief  Justice  Pope. 

Action  by  R.  E.  Land  agaltist'  J.  C.  Gilbert. 
Judgment  for  plaintiff,'  and  defendant  ap- 
peals.   Dlsmlased. 

0.  O.  Asl^ren,  of  ttos'well,  for  apj)ellaj)t 
B.  E.  Lund,  of.Roswell,  for  appellee. 

ROBERTS,  C.  J<  Ibt:  appelant,  by  an  or- 
der extending  the  time  to  file  bis  tranacript, 
juade  by  the  district  Judge  of  Chavee  j;oun- 
ty,  was  given  until  the  17th  day  of  February, 
1912,  to  file  such  transcript.  The  transcript 
was  filed  with  the  clerk  of.  this  eoort  on  the 
3d  day  of  February,  1912,  and  witbiu  the 
time  allowed;  but  no  aasignment  of  errors 
was  filed,  and  on  the  12tli  day  of  March 
thereafter,  and  after  the  expiration,  of  the 
return  day,  appellee  filed  a  jcnotlon  to  dis- 
miss the  appeal,  because  of  the  failure  to  fite 
assignment  of  errors.  Thereafter^  on  March 
2l8t,  appellant  filed  assignment  o£  errQES, 
but  has  made  no  showing  as  to. why  the  as^ 
slgnment  of  errors  were  not  filed  prior  to  the 
return  day  or  the  date  of  the  filing  ot  the 
motion  to  dismiss  the  appeal. 

By  section  21,  c.  57,  S.  L.  1907,  as  amend- 
ed by  section  2,  c.  120,  8.  L.  1909,  the  appel- 
lant ta  required  to  file  a  copy  of  hia  ■  aesign- 
juent  of  errors  with  the  cleric  of  the  Supreme 
Court  on  or  before  the  return  day  to  which 
the  cause  is  returnable,  and  in  default  of 
such  assignment  of  errors  and  filing  the 
same,  the  appeal  or  writ  of  error  may  be 
dismissed  and  the  Judgment  affirmed,  unless 
food  cause  for  failure  be  shown.  In  the 
case  of  Oauss-Langenberg  Hat  Co,  r.  Raton 
NaUonal  Bank,  124  Pac.  794,  decided  at  the 
present  term  of  this  court,  the  court  in  dis- 
cussing this  statute  said:  "That  statute  pro- 
vides that.  If  the  plaMlff  In  error  fails  to 
flle  an  assignment  of  'error  on  or  before  the 
return  day,  the  writ  of  error  may  be  dis- 
jniflsed  and  the  Judgment  of  the  lower  court 
affirmed,  upon  motion  of  the  defendant  In 
error,  unless  the  plaintiff  in  error  shall  show 
£Ood  cause  for  his  default  It  has  been  held 
In  this  court  that  where  the  motion  of  de- 
fendant In  error  Is  filed  before  the  plaintiff 
In  error  has  cured  bis  default,  in  the  absence 
of  a  satisfactory  showing  ectcuaing  the  de- 
fault, (he  writi  of 'error  will  be  dismissed'' — 
dtlng  Price  et  al.  v.  Toti  et  al.,  16  N.  M.  1, 
113  Pac  624;  Sacramento  Irrigation  Co.  t. 
Lee,  IS  N.  M.  567,  113  Pac.  834;  Martin  y. 
Territory,  6  N.  M.  491,  30  Pac.  951;  Lamy  v. 
Lamy,  4  N.  M.  (Qlld^  29,  12  Pac.  66a  - 

The  appellee,  having  filed  his  motion  to 


dismiss,  after  Aefanlt  of  ai:rt)e11ani  In  filing 
a  copy  of  his  assignment  of  errors,  and  be- 
fore BTKh  default  has  been  cured  by  filing 
such  assignment  of  errors,  and  no  good 
Cause  having  been  shown  for  the  failure  to 
comply  with  the  provisions  of  the  statute, 
tbe  modon  to  dlsmiks  the  appeal  was  well 
taken,  and  must  be  snstained,  and  tt  is  so  or- 
dered. 
I  ,'■   ■     ■■  ' 

HANNA  and  PARKER,  JX,  concur. 


(irN.M.  MT) 
TERRITORY  v.  TURNER^ 

(Supreme  Court  of  New  Mexico.     June  14, 
1912.) 

'   "      ,  '     fSvnalu*  l»  the  Court.) 

HAWKEItfi  AND  PeDDLEBS  .(|  7*)— FX^LDgS  TO 

Take  Out  Licessk-^Indictmewt'. 

Section  4149,  C.  L.  1897,  as  amended  by 
•eption  4,  c.  108,  S.  Ii.  1901,  miakea  it  a  penal 
ofTense  to  refuse  or,  neglect  to  take  out  a  U; 
cease  and  pay  the  penalty  prescribed,  within 
80  days  after  receivinif  a  notice  from  the  a»- 
rnssor,  .as  provided  in  the  act,  and  it  la  iieeeft- 
•ary,  in  an  indictment  based  upon  this  section, 
to  chai;ge  that  such  notice  was  received  by  the 
defendant,  and  ^hat  he. failed,  within  the  time 
limited,  to  pay  the  tax  or  license.  ' 
'  (Ed.  Note.-^FoV  other  cases,  see  Hawkers 
and  Peddlerst  Cent.  Dig.  il  16-19;  Dec  Dig. 
i  7.«1  , 

Appeal  from  DlstrltTt  Court,  Santa-  F6 
County;  before  Jostloe  John  R.  McFie. 

Pattie  M.  Turner  was  '  convicted  of  ped- 
dling without  a  license,  and  appeals.  Re- 
versed and  remanded. 

Marron'  &'  \^ood,'<:^  Albuquerque,  Tor  ap- 
pellant Frank  W.  Clancy,  Attyi  ^fien.,  for 
the  Territory.  '     ' 


.  ROBERTS.  C.  J.  The  appellant  was  con- 
victed in  the  district  court'  of  Santa  F6  coun- 
ty pf  engaging'  "{n  itinerant  trade 'wlthoub 
first  having  obtained  a  license  as  a  peddler." 
A  'demurrer  was  filed  to  the  Indictment, 
which  was  overruled,  and  the  cause  was  sub- 
mitted to  the  court  upon  an  kgreed  state- 
ment of  facts,  a  Jury  having  been  waived, 
and  the  court,  upon  such  statement  of  facts, 
found,  the  defendant'  guilty.  Motion  was 
filed  in  arrest  of  Judgment,  upon  the  same 
groimds  specified  in  the  demurrer  to  tbe  in- 
dictment The  motion  was  overrule'd,  and 
defendant  was  sentenced  to  pay  a  fine  of  $iO 
and  costs,  from  which  Judgment  this  appeal 
is  prosecuted.  'The  only  question  urged  upon 
this  appeiil  19  the  insufficiency  of  the  indict- 
ment to  charge  an  offense  against  any  penal 
statute  of  the  (then)  territory  of  New  Mex- 
ico. 

'  The  material  part  of  the  indictment  charg- 
es that  the  defendant  "did  unlawfully  en- 
gage In  Itinerant  trade  without  first  having 
obtained  a  license  as  a  peddler,  and  without 
having  any  license  as  a  peddler  she,  the  said 
Pattie  M.  Turner,  then  and  there  selling  dry 
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«oodfi  and  mercbandige'  tit  retail  to  indiTidu- 
al  purchasers,  which  said  purchasers  were 
not  dealers  In  the.  articles  sold,,  a^id  the 
same  not  being  maps,  -books,  newspapers, 
fuel,  fruits,  and  domestic  macbluery,  she^  tlie 
said  Pattle  M.  Turner,  not  then  and  there 
baring  a.  merchandise  license."  Ttie  Indict- 
ment was  apparently  drawn  under  sectioa 
16,  c.  128,  of  the  Laws  of  1905,  the  material 
portion  of  which  reads  as  follows:  "Every 
itinerant  vendor  who  sells  qr  exposes  for 
sale,  either  at  public  or  private  sale,  in  any 
county  of  this  territory  any  manufactured 
goods,  wares,  jewelry  or  merchandise  with- 
out having  first  procured  a  territorial  li- 
cense^ and  the  license  from .  the  county  in 
which  he  sells  or  exposes  for  sale  sucli  man- 
ufactured goods,  Jewelry,  wares  or  merchan- 
dise, as  provided  for  in  this  act,  •  •  • 
shall  be  punished  by  a  fine  of  not  less  than 
$10,  etc" 

The  Attorney  General  admits  that  the  in- 
dictment is  not  good,  under  this  section  of 
the  statute,  because  it  falls  to  charge  that 
the  defendant  was  an  itinerant  vendor,  or 
to  charge  the  acta  included  under  the  defini- 
tion of  an  itinerant  vendor  In  the  first  sec- 
tion of  the  act  The  indictment  goes  no  fur- 
tlier  than  to  charge  that  tlie  defendant  "did 
unlawfully  engage  in  itinerant  trade."  As  it 
ie  admitted  by  the  state  that  the  Indictment 
fails  to  charge  a  violation  of  this  section  of 
the  statute,  we  need  not  devote  further  time 
to  a  discussion  of  this  issue. 

The  Attorney  General,  however,  contends 
that  the  indictment  does  charge  an  <^ense 
under  sections  4141  and  4149,  a  Lk  1897.  Sec- 
tion 4141  imposes  a  license  tax  upon  certain 
vocations  and  business,  among  which  are 
peddlers.  Section  4149  originally  made  it  a 
penal  offense  for  any  person  to  cai;ry.  on  any 
business  without  a  Ilcen^;  for  the  carrying 
on  of  which  a  license  was  required  by  ihe 
act  of'  which  said  section  formed  a.  part. 
But  this  act  was  amended  by  section  .4  of 
chapter  108  of  the  Laws  of  1901,  so  that  it 
now  reads  a^  follows:  "Any  person,  firm  or 
corporation  who  shall  engage  in  or  carry  on 
any  business  or  avocation,  for  which  a  li- 
cense Is  required  without  having  paid  such 
tax,  shall  be  required  to  pay  double  the 
amount  of  such'  tax  for  the  time  which  ex- 
pired from  the  beginning  of  such  business 
or  avocation  until  a  legal  application  for  a 
}icense  shall  have  been  mad^;  and  If  such 
person,  firm  or  corporation  shall  refuse  or 
neglect  to  take  out  a  license,  and  pay  the 
penalty  above  mentioijied,  for  thirty  days  aft- 
er receiving  a  notice  from  the  assessor,  a  no- 
tice such  as  is  required  by  section  4155  as 
amended  by  section  6  of .  this  act,  shall  be 
deemed  guilty  of  a  misdemeanor,  and,  upon 
conviction,  be  fined  any  sum  not  less  than 
fifty  nor  more  than  one  hundred  dollars,  or 
be  Imprisoned  tn  the  county  Jail  not  more 
than  six  months." 


..'By  this  section  It  will  be  observed  that  a 
person  who  engages  In  any  business  or  avo- 
cation, for  which  a  license  is  required,  with- 
out having  paid  such  tax,  shall  be  required 
to  pay  double  the  amount  of  such  tax  for  the 
time  which  expired  from  the  time  be  began 
such  business  until'  such  tax  is  paid.  It  is 
not  made  a  misdemeanor  to  engage  in  bosl- 
ness  without  baying  paid  :a  license  tax,  but 
the  party  doing  so  is  required,  to  pay  a  dou- 
ble license  or  tax,  It  is,  however,  made  a 
misdemeanor  to  refuse:  or  neglect  to  take  out 
a  license,  and  to  pay  the  p^ialty,  viz.,  double 
the  ordinary  tax  or  Ucrase,  within  30  days 
after  receiving  a  notice  from  the  assessor,  as 
provided  in  the  act.  Under  this  act,  if  it  is 
still  in  force,  the  penal  offense  is  the  fail- 
ure to  pay  the  tax  within  30  days  after  re- 
ceiving the  notice  from  the  assessor.  This 
being  true,  it  would  be  necessary,  in  order 
to  charge  an  offense  under  this  section,  to  al- 
lege that  the  notice  was  received  by  the  of- 
fending party  and  that  be  failed  to  pay  the 
tax  within  the  time  limited.  "In  those  cas- 
es, in  which  the  violation  of  a  duty  based 
upon  notice  la  the  gist  of  offense,  the  giving 
of  the  notice  must  be  averred."  22  Cyc.  329. 
The  indictment  falling  to  allege  that 
such  notice  was  received  by  the  defendant, 
and  the  failure  thereafter  by  the  defendant 
for  30  days  to  pay  such  tax  or  license  fee,  it 
follow^  that  the  indictment  was  not  good 
under  section  4149,  supra;  and,  the  indict- 
ment failing  to  charge  an  offense  under  ei- 
ther section  of  the  statute,  the  Judgment  of 
the  lower  court  will  be  reversed,  and  the 
cause  remanded,  with  Instructions  to  the 
lower  court  to  sustain  the  demurrer  to  the 
indictment  and  the  motion  In  arrest  of  Judg- 
ment and  discharge  the  defendant. 

HANNA  and  PARKER,  }J.,  concur. 
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TBRRITOST  v.  GRAVES. 

(Supreme  Court  of  Kew  Mexico.    June  14, 
1012.) 

.  (^yJlflut  iu  t^e  Court.) 

1.  Receiving  Stolen  Gopps  (|$  3,  2*)— Bix- 
UENTs  OF  Offense. 

To  sustain  tb6  prosecution  of  a  prisoner 
for  receiving  goods,  knowing  them  to  be  stolen, 
four  things   must  be  proved: 

(1)  That  the  goods  or  other  things  were  pre- 
viously stolen  tiy  some  other  person. 

(2)  That  the  accused  bought  or  received 
them  from  another  person,  or  aided  in  the 
concealing   of   tbepi. 

(3)  That,  at  the  time  he  so  bought  or  re- 
ceived them,  or  aided  in  concealing  them,  he 
knew  they  bad  been  stolen. 

(4)  That  he  so  bought  or  received  them,  or 
aided  in  concealing  them,  malo  animo,  or  with 
a  dishonest  intent. 

[Ed.  Note.— For  other  cases,  see  Receiving 
Stolen  Goods,  Cent  Dig.  |§  5,  4;  Dec.  Dig.  H 
3,  Z* 

For  other  definitions,  see  Words  and  Phras- 
es, vol.  7,  p.  5993.] 
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Z.  Ricnyina  Sxotxii  Ooobs  ■  (f  1*)  — Scb- 

BTANTIVS   OfITENSK. 

'  The'  felodioua  receitinf  of  atoteB  Wopcrtjr, 
^kaoiriBf  tb«  lame  to  have  beearctoleo,  i«  a' 
:)raklt«tlitiye  offenM,  and-  distivct  from  lapcesf ■ 
[Ed.  Nate.— For  other  caaes,  •««  lUceivinf 
Stolen  Goods,  Cent.  Die.  U  1-3;  Dec  Dig.  1 
•I.*] 
8.  Rbcbiviwq  Stolen  Goods  j(|  1*)— Bvi- 

DENCB. 

One  cannot  at  the  same  thne  he  a  prin- 
.etsttl  in  a  larcewr,  and  in  a  .Ic«al  aensa  ,a  re- 
«ewer  of  the  ^stpjen  property. 

t&d.  Note.— ^or  other  casei,  aee  I^eceivinjc 
Stolen  Goods,  Ceut  Dig.  iS  1-S;    Defc.  Dig. 

..  Appeal  from  District  Gonrt,.CliaTeB  Coim- 
4r;  before  Chief  Justice  William  H.  Pope. 
.  Bicbard  C  Graves  was  conv4ate&  of  receiv- 
taiK  stolen  goods,  and  appeals,,  ^^xeraed  and 
semanded. 

Appellant,  Richard  C.  Graves;  was  Indict- 
ed at  the  May  te^m,  1911,  of  the  district 
court  of  Chaves  county,  for  this  larceny  of  a 
cow  and  for  ftltolonsly  receiving  and  aiding 
In  the  conceahnent  Of  said  cow,  knowing  the 
same  to  have  been  stolen.  The  Indictment  Is 
in  two  counts ;  the  first  charging  larceny,  and 
the  second  charging  receiving  and  aiding  in 
concealment  Appellant  was  arraigned  May 
8,  1911,  and  pleaded  generally  to  the  indict- 
ment "not  guilty."  Trial  was  had  at  the 
tb«i  May  term,  and  the  jury  returned  a  ver- 
dict of  "jguilty  as  charged"  in  the  second 
connt  of  the  Indictment  llie  court  overruled 
moAons  for  a  new  trial  and  In  arrest  of 
judgment,  and  rendered  Jodgmeht  upon  the 
verdict,  and  defendant  prayed  this  appeal. 

The  record  dlsdoses  that  the  cow  In  ques- 
tion was  missed  by  the  owner  on  January  10, 
1911,  who  tracked  her  until  he  lost  the  ti^il. 
It  was  shown  that  the  cow  was  seen,  With 
Other  cattle,  for  several  days  at  a  place 
known  as  the  Berrendo  farm;  that  one  of 
'the  prosecuting  witnesses  asked  appellant  If 
be  knew  of  any  one  who  had  lost  the  cow; 
and  that  appellant  replied  thiit  she  belonged 
to  the  section  foreman,  that  be  would  get  the 
cow  and  send  the'  owner  word  or  take  her  to 
hlffl.  It  does  not  appear  that  the  appellant 
got  the  cow,  but  two  or  three  days  later, 
this  witness  testified,  the  cow  disappeared, 
and  several  days  later  the  owner  brought  the 
cow  back  by  the  place.  The  owner  testified 
that  he  recovered  the  cow  obout  March  5, 
1911;  that  be  found  her  in  appellant's  pas- 
ture.   , 

"W.  W.  Gatewood  and  R.  h.  Graves,  both  of 
Roswell,  for  appeUont  Frank  W.  Clancy, 
Atty.  Gen.,  for  the  Teorltory. 

HANNA,  X  (aftet  stating  the  facts  as 
vtmve):  In  the  presentation  of  this  case  a 
number  of  errors  are  assigned  with  respect 
to  giving  and  refusing  instructions,  and  ad- 
mission of  testimony;  but,  as  we  have  con- 
cluded to  base  our  opinion  upon  the  merits 


of  the  case,  It  will,  not  be  necessary  to  bass 
upon  these  assignments  of  error. 

[1]  Tbe  question  of  larceny  having  been 
eliminated  from  the  case  by  the  verdict  of 
the  Jury,  we  will  turn  our  attention  to  the 
second  count  of  the  indictment  upon  which 
the  verdict  of  the  Jury  In  thi»  case  rests. 
This  count  is  based  upon  section  1117  of  the 
Compiled  Law»  of  1897,  which  la  as  fol- 
lows: "Every  person  who  shall  buy,  re- 
ceive .or'  aid  In'  the  cooieeafanent  of  stdlen 
money,  goods  or  property,  knowing  the  saaw 
to  have  been  stolen,  shall  be  punished  by 
imprisonment  in  the  territorial  prison  or 
county  jail  not  more  than  four  years  nar 
less  than  three  months,  or  by  fine  not  ex- 
ceeding five  hundred  dollars." 

'  Our  attention  has  been  called  to  similarity 
of  this  statute  And  the  Virginia  statute,  and 
the  further  fact  that  the  Supreme  Court  of 
Appeals  of  'Virginia,  In  the  case  of  Hey  v. 
Conuaonwealtb,  73  Va.  946-951  (34  Am.  Rep. 
799),  held  that  to  convict  an  offender  against 
this  statute  four  things  must  tie  proved,  viz.: 
"(1)  That  the  goods  or  other  things  were 
previously  stolen  by  some  other  person.  (2) 
That  the  accused  bought  or  received  them 
from  another  person,  or  aided  In  the  con- 
cealing of  them.  (3)  That,  at  the  time  he-  so 
bought  or  received  them,  or  aided  in  con- 
cealing them,  be  knew  they  had  been  stolen. 
(4)  That  he  so  bought  or  received  them  or 
aided  in  concealing  them,  male  animo,  or 
with  a  dishonest  Intent" 

It  has  been  said  that  the  general  rule,  sub- 
ject to  a  few  exceptions.  Is  that  to  sustain 
a  conviction  on  this  charge  the  burden  rests 
open  the  prosecution  to  prove  the  four  dis- 
tinct elements  enumerated  above,  10  Ency. 
of  Bvd.  665. 

[2]  Under  section .  1117  the  felonious  re- 
ceiving of  stolen  prop^ty,  knowing  the  same 
to  have  been  stolen,  is  a  Substantive  offense, 
and  dlatlnet  from  larceny.-  Hngglns  v.  Peo- 
ple, 135  IlL  248,  25  N.  B.  1002,  25  Am.  St 
Rep.  357. 

[3]  We  are  also  of  the  opinion  that,  where 
the  evidence  shows  that  the  defendant  was 
himself  guilty  of  the  theft,  there  can  be  no 
conviction  of  feloniously  receiving  the  prop- 
erty In  question  knowing  It  to  have  been 
stolen.     State  v.  Honlg,  78  Mo.  249. 

Among  the  numerous  assignments  of  er- 
ror, we  deem  it  necessary  to  consider  but 
one,  viz.,  the  allied  lack  of  evidence  to  sup- 
port the  verdict  We  are  reluctant  to  base 
our  opinion.  In  any  case,  upon  insufficiency 
of  evidence;  but  in  this  case  there  is  clear- 
ly a  total  fSllure  of  proof  as  to  the  essen- 
tial elements,  pointed  out  in  this  opinion, 
necessary  to  constitute  the  offense  charged 
in  the  Second  count  of  the  indictment  in 
t&k^  case.   . 

It  would  appear  ifrom  the  record  that  the 
Jury  mistook  the  evidence  as  establishing 
that  appellant  was  guilty  of  receiving,  or 
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kiaiiig'  Ih  the  eoticealiiient  of,  stolen  property, 
or  both.;  while,  If  any  criminal  offense  Is 
proven  by  the  evidence,'  It  Is  that  of  larceny. 
.  When  the  appellant'topk  possession  of  the 
'<»w,  at  the  Berrendo  place,  he  was  guilty  of 
the  crime '  of  larceny,  If  he  commiltted.  any 
crime  at  all. 

For  the  reasons  assigned,  the  Judgment 
Is  reversed,  and  the  cause  remanded. 

ROBERTS,  a  Jn  and  PARKER,  J.,  oon- 
cne.  ■ .    • .! 

<17  >N.  liw  »»>■  • 

DEARBORN  r.  NIAOARA  FIRfll  INa  CX>. 
-      or  Gmr   OF  NEW  YORK.    ' 

(Snpreme  Court  of  New  Mexico,    kfay  15, 
1912.) 

(SvJlalut  &y  M«  Court.) 
t.  ExcBPnoNs,  Bill  OF  (I  32*)— Authomtt 
TO  Sbttle— Signing  by  Successob. 

A  bill  of  exceptions,  under  th«  pi'orMon's 
of  section  26,  c  67,  S.  L.  1907,  miir  'be  set- 
tled and  signed  by  ttie. Judge  who.. tried  tlie 
cause  or  his  successor. 

[Ed.  Note.— For  other  cases,  see'  Exceptions, 
Bill  of,  Cent  Difc.  «  87-41,  IM;    Dec  Di$. 

Zr  IlUURARCB    <t   666*)~FnB    IirSOtl&ROB  — 

.AqiiON  OK  PQUoy.      .  • 

Evidence  examined,  and  Md  to  justify 
the  action  'of  the  court  in  directing  a  verdict 
for  the  plsintlff,  where  motion  for  a  directed 
Tecdict  was  mads  by  both  parties  'at  the  close 
«f  the  testimony.  .'in 

[Ed.  Note. — For  other  cases,  see  Insurance, 
Cent.  Dig.  H  1555,  1707-1728;  Dec  Di«.  | 
e«5.»] 

8.  lNStJBAN<a  (J  143*)— MiSIAKI  IN  PoLlCT— 
RKPORllAnON.' 

If  the  contracting  iMtties  to  a  polity  M, 
fire  insurance. make  a  mistalce  in  the  name  tkf 
the  insured,  a  court  of  equity,  upon '  proper 
proof,  has  jurisdiction  to  reform  the  contract 
and  correct ^he  mistalce.''        '      ' 

[Ed.  Note.— For  other  caaes,  see  Insurance, 
Cent.  Dig.  i  479;  Dee.  Dig.  i  143.<i]  . 

■4.  RBTOufAnoK  OT  ImrrBunNTB'  (|  19*)»^ 

MUTDAI,  MlBTAKV— RCFOSICATTOH  OF  POUOT. 
If  a  party  applying  for  insurance  states 
the  facts  to  the  agent,  and  relies '  upon  the 
«gent  to  tMti  a  policy  of  insurance  that  will 
inoteot  Us  interests,  and  the  agent  so  nnder- 
atands,  but  fails  by  inadvertence  or  mistake 
to  80  write  the  contract,  the  mistake  Is  mutual 

[Kd.  Note.— For  other  cases,  see  Ileformation 
«f  InatramentS,  Cent  Dig.  i!  74-78;  Dec  Dig. 
i  19.»] 

'    'Appeal  from  District  Court,  Cnrry  Comity; 
before  Justice  W.  H.  Pope. 

Action  by  J.  T.  Dearborn  against  the  I^iaga- 
n  Fire  Insurance  Company  of  the  City  of 
New  Yorlt.  Xadgraent  for  pHilntlff,  and  de- 
fendant appeals.    Affirmed. 

This  action  was  Instituted  by  tlie  appdlee 
In  th6  court  below  to  recover  the  sum  of 
12,320.77  on  account  of  a  policy  of  tns.urance 
Issued  by  the  appellant  on  the  8th  day. of 
March,  1909,  Insuring  for  a  period,  of  60  days 
the  property  described  in  the  policy,  which 
property  was  destroyed  by  lire  on  the  29th 
day  of  April,  1909.    The  policy  was  Issued  in 


the  name  of  M.  iBryiint  in  the  snm  of  $4,000. 
The  facts*  so  far  as  material,  are  ^s.^feUows: 
Appellee  was  the  owner  of  the  lots  described 
In  the  policy  and  was  having  a  bnilding 
erected  thereon  by  M.  Bryant,  the  contractor. 
The  appellee  had  furnished  a  large  portion 
of  the  materials  to  be  used  in  the  building, 
and  had  paid  to  the  contractor  a  portion  of 
tbeicontriict  -price.  Hei<applied  to  the  agent 
oC  tiie  appellaiit '  for  a  policy  of  insnriinee, 
and  stated  to  him:  "I  told  him  that  I 
wanted  ^  take  out  a  bdild^s  risk  on  tbis 
building,  and  that  I  was  furnishing  some  of 
the  material  Bryant  was  the  contractor." 
Appellee  testifled  tha^  that  was  all  the  4!on- 
veraaHon' had  with  the  agent  at  the  time  he 
applied  f Of  eh6  policy.  The  agebt  of  appel' 
lanti  who-  wtote  the  policy,  testifled  tlwt  ap- 
pellee came  to  his  office,  and  asked  him  to 
write  $4iQ0O  of  bnilder'n  risk  insurance.  He 
said:  "I  asked  him  If  I  .bad  to  write  it  in 
his  name,  and  he,  said,  'Xes,'  and  then  he 
said,.  'Well,  Bryant  was  the  '<^ntractor,'  and 
I  said,  'Well,  perhaps  I  ha.d  better  write  It 
In  Bryant's  name,'  ^nd  that  is  fibout  all  the 
conversation  we  bad."  The  same  witness, 
upon  cross-examination,  was  asked  the  fol- 
.lowing  Qoestlons,  an^  made  the  following  an- 
swers: "Q..A8  a  matter  of  fact,  Mr.  Fea- 
gan,.at;tbB  time  of  thie  loss,  by  this  fire,  yon 
thought  that  Mr.  Dearboi;n'8  Inter^t  was  pro- 
tected under  that  policy,  didn't, you?  A.  I 
thought  it  was  ,by  being  Insured  in  the  pol- 
icy; yes,  sir.  Q.  And  you  thought  that  all 
along  nntil  the  adjuster  refused  to  pay  It, 
didn't  you7  A.  Yes,  sir;  I  tbpugbt  it  was  in 
that  way.  Q.  Then,  if  you  thought  all  along 
m  to  the  time  the  adjuster  disclaimed  the  lla- 
blllfy,  yon  must  have  intended  that  at  the  time 
you  wrote  the  policy,  didn't  you?  A.  Well, 
yes ;  I  thought  Mr.  Bry^t  was  the  responsi- 
ble partjr  by  writing  the  policy  that  way.  Q. 
Ton.  thought  Mr.  Bryant  was  the  responsible 
party,  yet  yon  thought  Mr.  Dearborn's  in- 
terest was  protected  under  the  policy?  A. 
Yes,  sir;  in  an  indirect  way."  The  agent, 
after  writing^  the  policy,  retained  it  in  his 
office  until  .after  the  loss.  The  appellee  by 
his  complaint  sought  to  have  the  policy  of  in- 
surance reformed,  so  that  the  appellee's 
name  appear  therein  as  one  of  the  insured, 
and  to  recover  Judgment  for  the  amount 
hereinbefore  set  out  The  appellant  admit- 
ted the  Issuance  ef  the  policy,  bat  denied 
that,  by  Inadvertence  or  mistake  of  Its  agent, 
the  name  of  Bryant  was  Inserted,  and  appel- 
lee'fl  name  omitted  from  >tlie' politer*  alleged 
that  it  had  paid  to  Bryant  the  loss  by  him 
sustained,  amonnting  to  tbe  sam  of  $1,679, 
and  that  it  held  his  receipt  therefor.  At 
tlie  close  pt  the  testimony  the  defendant 
moved  the  oourt  for  an  instructed  verdict, 
for  the  ceas<m  that  the  evidence  tailed  to 
sustain  the  allegations  of  the  complaint; 
that  through  Inadvertence  or  mistake  of  its 
agent  the  name  of  M.  Bryant  only  was  In- 
serted in  the  policy.    At  the  same  time  the 
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pUinttfl  jnoved  th*  court  to  iadtnictthftijury 
to,  return  a  rerdlcfe  la  biS'favoor.  fUba  court 
InatnietBd  the  Jvzr.to  return  a  rerdict  in 
favor  of  tbe.pUlntifl  In  tlie  Bnm  of  $2,820.77; 
Tlie  verdict  was  ratuined,  and  judcment  was 
entered  tbereon  in  plabitUTa  favor,  from 
wtil<^  Judgment  tbia  appeal  la  taken. 

B.  W.  Dobson,  of  Albuqnerqoe,  for  appel- 
lant Harry  L.  Patton  and  M.  G;'  Bpiber, 
botb  of  Cloris,  for  appellee. 

BOBEBTSt  C.  J.  (after  stating  tbe  facts 
as  above);  G?be  uppeUee  having  flleda  iDO- 
tion  to  strike  the  bill  of  exceptions  tvom  tb« 
fllesi  we  will  Qrst,  discuss, .  tUs  motion  be< 
fore  considering  the  merits  of  the  case-  The 
motion  was  based  npon  the  groui^d  that  the 
blU  ,o£  e^cQ)tions  was  not  signed  and  settled 
jMCore  the  Jndge  who  tried  the  case.  The 
cause  was  tried  before  Hon.  Wm.  H.  Pope, 
as  Jadge  of  the  Fifth  Judicial  district,  vudet 
the  territorial  form  of  government, .  Upon 
tlie  ;  admission  of  New  Mexico  as  a .  state, 
Judge  Pope  was  succeeded  by  Hon.  John  T. 
McCl^e  as  jBd«e  «f  the  fifth,  JuiUctal  dla- 
trict  The  bill  of  ^ceptions  was  not  pr»r 
sented  to  Judge  Pope,  and,  the,  time  not  bar- 
ing expired  within  which  the  a&uor  could  be. 
settled  and  signed,  the  same  was  presented 
to  and  signed  by  Judge  .McGlure.  The  ap- 
pellee, daima  that  the  terriitorJAl,  Supreme 
Court,  in  the  case  of  Ross  v.  Berry,  120  Pac. 
300,  l^eld  that  the  bill  of  exceptions  should 
be  settled  before  the  Judge  who  tried  the 
case,  :  The  facts,  however.  In  the .  case  of 
Ross  y.  Berry,,  supra,  werf  altogether  differ- 
ent from  the  facts  In  the  case  now  before 
the  court  In  that  cas^  the  bill  of  excep- 
tions was  not  signed  by  the  Judge  who  tried 
the  .case,  or  bis  successor,  but '  was  present- 
ei^  fb7ap4  signed  by  the  Judge  of  another  dis: 
trlcC  Tbe  matter  o'  making  up  a  bill  of 
exceptions  and  settling  the  same,  and  the 
signing  t'hereof.  Is  regulated  by  statute.  .  . 
.  (1]  Section  26  of  chapter,  57,  Session  Iaws 
oi  1907,  provides  for  the  BgtfMag  and  signing 
of  a  bill  Qt  exceptions  by  "the  Judge  or  his 
successor."'  Judge  McClure ' being  tbe  suc- 
cessor of  Judge  Pope,  as  Judge  of  said  dis- 
trict, properly  signed  tbe  bill  of  exceptions. 
Therefore  tbe  motion  to  strike  the  bill  of  ex- 
ceptions wUl  be  o(vertuled'. 

[I]  This  brings  us  to  a  ponslderation'  of 
the  merits  of  the  controversy.  The  appellant 
has  assigned  numerous  grounds  of  error,  but 
we  shall  consider  only  the  points  discussed 
by  the  appellant  in  its  brief.  It  insists,  ttiat 
the  evidence  did  not  Justify  a  reifointDatlon 
of  the  policy,  and  this  requires  an  examina- 
tion of  the  evidence  to  enable  us  to  deter- 
mine whether  or  not  there  was  substantial 
evidence  supporting  tbe  Judgment  in  this 
regard.  '  We  have  set  out  in  tbe  statement  of 
facts  practically  all  the  evidence  sirt>mitted 
upon  tlie  atfestion  Of  #hat  occurred  at  the 
time  the  hppltcatlon  f^r  the  Insurance  doU- 
cy  was  made,  except  the  fact  that  the-pre- 
miom  on  the  policy  was  paid  by  tbe  appellee^ 


w,  aather,  was  charged  to  the  acbonnt  of  the 
appdUee  by  the  agent  who  it' appears  wM 
indebted  to  the  i{>pellee,  and  the  agait'<  re- 
mitted to  the  eompany  the  aimount  bfi31ie 
premium.  The  court  found,  and  sO'  stated 
In  an  opinion-  rendered  at  the  time-  of  direct- 
ing the  verdict,  that  the  evidence  isbewed 
that  there  was  a  mntDal  mistake  between 
the  plaintiff  and  the  defendant  acting  througb 
its  agent  in  writing  said  policy  contract 

The  appellant  relies  largely  niwn  the  case 
of  the  Trustees  of  St  Olara  Fetnale  Acade- 
my, etc.^  V.  Delaware  Insurance  Co.,  93  Wis. 
67,  66  N.  W.  1140,  for  reversal,  but  ai  we 
read  tbei  case,  the  Catits  in  that  ease  and  tlie 
one  now  before  tbe  court  arc  not  parallel. 
Tbere  a  building  was  In  process  vf  erection 
by  a  contractor  under  a  contract  by  which 
tim  trustees -agreed  to  procure  insurance.to 
protect  tbe  interest  of  the  cohtnctor.  The 
agent  to  whom  application  was  made. for  tbe 
Insurance  knew  nothing  wtaatevet  «boat  the 
contract  Tbe  flppUcatlon  for,  the  Insurance 
poUcy  was  made  by  Sister  Maty  Edmond. 
and  she  described  the  transaction  In  respect 
ta:tbe  Insurancis,  la  aobatance  as  follows: 
"li  told  Mr<  Hobbins  I  did  not  understand 
how  inaniaace  was  taken  out  OD.abnUdlog 
in.  course  ,«{  erectiota,  and  that  I'  left  entire- 
ly lifto  his  bands  tO'  attend  to  it"'  On  be- 
ing asked  what  was.  said  during  the  inter- 
view with  the  agent  lok  relation,  to  the  con- 
^^ii,apd  bis  Interest' In  the  baUdlng,,she 
apswerfid:  "I  have,  no;  recollection  of  Hr. 
McAIplne'a.  [tbe  ^ctmtractorJ'  name  being  .men- 
tioned." The  asent  stated,  upon  being. ask- 
ed if  it  was  hla  intention  when  he  wrote  the 
policies ;.to  proijeqt ..the  Interests  of  all  tbe 
parties:  "I  copld  not  say  that,.<^  I  supposed 
I  insured  the  sisters.'.'  The  court  jln^ts  state' 
men|,  oX  the  tacts. said :  "And,  the  evidence  Is 
clear  and  defJslve  .that  .the  agfut  Bobbins, 
bad  not  been:  requested  by  any.9ne  to  insu^^, 
McAIpine,.,5>r..  to  make  him  a  party  to  the. 
poUplea  for  any  purpose  wbateve^.  The  in- 
surance was  made,  to  the  plaintiif  as  owner, 
and  for  tu  period  .of  three  yeara,"  Th^  court 
says,  in  discussing  the  law:  "When  it  is  said 
that  a  yrrltten  agreement  may.  be  corrected 
or  reforn^d  M  as  to  express  and  carry'  out 
tbe  intention  of  tbe^partles,  this  must  t^  un-. 
derstood  ,as  applying  to  the  intention  of  the 
parties  .by.  r^son  of  some,  mutual  agreement 
made  between  them,  and  upon  which  their 
minds  ba.ve  actually  mutually  met,  apd  nofj, 
to  some  real  or  conjectural  Intention  they 
may  have'  separately  entertained,  but  whicb . 
never  acquired  the  qharacter  of  real  contrac- 
tual intention.  As  applied  to  the  present 
case.  It. was  not  enough  that  JtcAlplne  or 
the  plaintiff,  or  both  of  them.  Intended  to 
isAve  tbe  property  Insured  for  them  as  their 
interest  might  appear.  It  was  necessary  for 
theni,'  lui  order  to  have  the  relief  demanded, 
that  the  defendant  companies,  or  their  agent, 
so  understood  tbe  matter,  and  undertook  or 
agreed  to  write  the  Insurance  (iCiiibrdlngly. 
While  it  Is  not  material  what  language  th# 
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parties  used  to  express  their  mutual  Intent, 
the  court  will  carry  Jt  Into  effect  and  re- 
form the  Inatruinent  accordingly." 

[3]  As  we  view  the  facta  and  the  doctrine 
announced  in  the  case  just  considered,  we 
think  it  supports  the  action  of  the  lower 
court  in  the  present  case.  It  will  be  noticed 
that  the  court  holds  in  that  case  that  it  Is 
not  material  what  language  the  parties  use  to 
express  their  mutual  intent,  but  the  question 
Ig  whether  their  minds  actually  met  upon  a 
common  understanding  or  mutual  Intent.  In 
the  case  now  before  the  court,  the  appellee 
applied  to  the  agent  of  the  appellant  for  the 
policy  of  Insurance.  He  stated  that  he  was 
the  owner  of  the  property  and  was  furnish' 
ing  some  of  the  material,  and  desired  inanr- 
ance,  and  that  Mr.  Bryant  was  the  contrac- 
tor. It  must  be  understood  that  no  question 
as  to  the  rights  of  Mr.  Bryant  under  the 
policy  was  before  the  court  for  consideration, 
but  the  sole  question  was  as  to  the  rights  of 
the  appellee  thereunder.  The  agent  who 
wrote  the  policy  admits  that  the  application 
was  made  by  appellee  as  stated  by  him,  but 
says,  further,  that  he  asked  appellee  if  the 
policy  should  be  written  in  bis  name,  and  he 
said,  "See,"  but  that  thereafter  the  agent 
suggested  th'at,  ab  Bryant  was  the  contraC 
tor,  it  should  be  written  In  Ua  name,  to 
which  appellee  made  no  response.  But  the 
agent  for  the  appellant  says  that  he  thought 
he  was  protecting  Mr.  Dearborn's  Interest 
under  the  policy,  and  that  he  thought  Dear- 
bom's  interest  was  protected  all  along  until 
the  adjuster  refused  to  pay  It.  Another 
strong  circumstance  tending  to  show  that  it 
must  have  been  the  mutual  intention  of  the 
parties  that  the  insurance  should  protect  the 
interest  of  the  appellee  was  the  fact  that  he 
paid  the  lyremium  upon  the  policy  in  ques- 
tion. From  the  facts  we  belieTe  there  was 
substantial  evidence  which  Justified  the  low- 
er court  in  arriving  at  the  conclusion  that 
the  name  of  the  appellee  was  omitted  from 
the  policy,  and  that  his  Interests  were  not 
protected  thereunder  by  the  mutual  mistake 
of  the  parties.  The  law  in  respect  to  the 
effect  of  such  a  mistake  Is  well  settled  by  the 
courts.  In  the  case  of  Snell  v.  Insurance 
Co.,  96  n.  S.  85,  25  li.  Ed.  52,  Mr.  Justice 
Harlan,  speaking  for  the  court,  says:  "We 
have  before  us  a  contract  from  wlhich,  by 
mistake,  material  stipulations  have  been 
omitted,  whereby  the  true  intent  and  mean- 
ing of  the  parties  are  not  fully  or  accurately 
expressed.  A  definite  concluded  agreement 
as  to  insurance,  which,  in  point  of  time,  pre- 
ceded the  preparation  and  delivery  of  the 
policy,  is  established  by  the  legal  and  exact 
evidence,  which  removes  all  doubt  as  t^  the 
understanding  of  the  parties.  In  the  at- 
tempt to  redu<;e  the  contract  to  writing,  there 
has  been  a  mutual  mistake,  caused  chiefly 
by  that  party,  who  now  seeks  to  limit  the  in- 
surance to  an  interest  in  the  proi)erty.  less 
t^an  that  agreed  to  be  insured.  The  writ- 
ten agreement  did  not  effect  that  which  the 


parties  intended.  That  a  court  of  equity 
can  afford  relief  in  such  a  case  is,  we  think, 
well  settled  by  the  aotborities.  In  Simpson 
V.  Vaughn,  2  Atk.  33,  Lord  Hardwicke  said 
that  a  mistake  was  'a  head  of  equity  on 
whioh  the  court  always  relieves.'  In  Henkle 
V.  Royal  Exchange,  1  Ves.  Sen.  318,  the  bill 
sought  to  reform  a  written  policy  after  loss 
had  actually  happened  upon  the  ground  that 
it  did  not  express  the  intent  of  the  contract- 
ing parties.  The  same  eminent  judge  said: 
'No  doubt  but  this  court  has  jurisdiction  to 
relieve  in  respect  of  a  plain  mistake  in  con- 
tracts 1&  writing  as  well  as  against  fraud  in 
contracts,  so  that  if  reduced  to  writing  con- 
trary to  the  intent  of  the  parties,  on  proiier 
proof,  wpuld  be  rectified.'  In  Oillespie  v. 
Moon,  2  Johns.  Ch.  (N.  Y.)  586,  7  Am.  Dec. 
559,  Chancellor  Kent  examined  the  question 
both  upon  principle  and  authority,  and  said: 
1  have  looked  into  most,  if  not  all,  of  the 
cases  in  this  branch  of  equity  jurisdiction', 
and  it  appears  to  me  established,  and  on 
great  and  essential  grounds  of  justice,  that 
relfef  can  be  had  against  any  deed  or  con- 
tract in  writing  founded  in  mistake  or  fraud. 
The  mistake  may  be  shown  by  parol  proof, 
and  the  relief  granted  to  the  injured  party, 
whether  he  sets  up  the  mistake,  affirmative- 
ly by  bill,  or  as  a  defense.'  In  the  same 
case  he  s&id:  'It  appears  to  be  the  steady 
language  of  the  English  chancery  for  the 
last  70  years,  and  of  all  the  compilers  of  the 
doctrines  of  that  court,  that  a  party  may  be 
admitted  td  show,  by  parol  proof,  a  mistake, 
as  well  as  fraud,  in  the  execution  of  a  deed 
or  other  writing.'  And  such  is  the  settled 
law  of  this  court  Graves  v.  Boston  Marine 
Insurance  Co.,  2  Cranch,  419,  2  L.  Ed.  324; 
Insurance  Co.  v.  Wilkinson,  13  Wall.  222,  20 
L.  Ed.  617;  Bradford  v.  Union  Bank  of 
Tennessee,  13  How.  57, 14  L.  Ed.  49;  Heame 
V.  Marine  Insurance  Co.,  20  Wall.  488,  22  L. 
Ed.  395;  Equitable  Insurance  Co.  v.  Heame, 
20  Wall.  494,  22  L.  Ed.  398.  It  would  be  a 
serious  defect  In  the  jurisdiction  of  courts 
of  equity  if  they  were  without  the  power  to 
grant  relief  against  fraud  or  mutual  mis- 
takes in  the  execution  of  written  instru- 
ments. Of  course,  parol  proof  in  all  such 
cases  is  to  be  received  with  great  caution, 
and,  where  the  mistake  is  denied,  should 
never  be  made  the  foundation  of  a  decree, 
variant  from  the  written  contract,  except  it 
be  of  the  clearest  and  most  satisfactory  char- 
acter." 

If  the  contracting  parties  to  the  policy  of 
insurance  made  a  mistake  in  the  description 
of  the  premises,  or  in  the  naiu.^  of  the  in- 
sured, a  court  of  equity,  upon  proper  proof, 
has, Jurisdiction  to  reform  the  contract  and 
correct  the  mistake,  as  held  by  the  Supreme 
Court  of  the  state  of  Illinois  in  the  case  of 
German .  Insurance  Co.  v.  Gueck,  in  a  case 
repo|-ted'  and  annotated  In  130  lU.  345,  .23 
N..E.,'ll2,  6,  L,  R..  A..835..  See,  also,.  19 
Cyc.  p.  651,  and  cases  cUedl  From  the  facts, 
detailed  by  the  agent  of  the  insurance  corn- 
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pany,  there  Is  no  doiit'btrt  that  the  com- 
vatiy,  through  its  agent,  undertook  to  write 
an  Insaratice  policy  that  would  protect  Dear- 
bom's  tnterest  in  the '  property.  '  Dearborn 
tmsted  to  the  agent  to  write  such  a  policy, 
and  the  minds  of  the  agent  and  of  Dearborn 
met  upon  the  proposition.  It  is  true  Dear- 
bom  did  not  direct  Itow  the  policy  should 
be  written,  but  he  acquiesced  tta  the  state- 
ifaent  of  the  agent  that  it  should  be  writ- 
ten in  Bryant's  name,  but  there  was  a  mu- 
tual agreement  and  understanding  that  a 
IK>licy  of  fire  insurance .  should  be  written 
that  would  protect  Dearborn's  interest  in 
the  property.  Tthe  agent  so  dnderstood  and 
testified  that  he  thought  Dearborn's  interest 
was  protected  until  the  adjuster  cam^  and 
refused  to  pay  the  loss  to  Dearborn.  Why 
should  not  a  court  of  equity  reform  the  con- 
tract of  insurance  as  written  to  conform  to 
the  understanding  of  the  parties  which  it 
was  intended  to  express,  but  which  It  failed 
to  express  by' retiBon  of  the  mistake  of  the' 
parties,  as  to  the 'law  bt*  the  facts?  If  the 
mistake  be  treated  as  a  mistake  of  law,  still 
a  court  of  equity  would  have  the  power  to 
reform  the  contract  so  as  to  express  and  ful- 
fiU  the  manifest  Intention  of  the  parties  to 
the  agreement'  Hunt  '  v.  Kousmaniere,  1 
Peters,  1,  i  L.  Ed.  27;  19  Cyc  653.  And  this 
Is  sound  in  prlilclple. 

[4]  An  Insurance  ag«it;  'not  versed  in  law, 
arid  the  owner  of  property  desiring  insur- 
ance, enter  ttfto  an  agreement  for  insurance. 
The  agent  and  the  party  tb  be  insured  agree 
that  a  certain  result  shall  be  accomplished, 
viz.,  tliat  a  policy  shall  be  written  by  the 
agent  which  will  protect  the  Interest  of  the 
party  applying  for  the  Insurance  In  the  prop- 
erty. I'he  premium' is' paid.  A  loss  occurs, 
and  it  develops  that  through  a  mistake  of 
fact  or  law,  which  Is  mutual,  the  agreement 
as  reduced  to  writing  fails  to  carry  out  the 
real  contract  which  the  parties  sought  to 
enter,  into.  Why  should  not  a  court  of  equi- 
ty reform  the  contract,  so  that  it  will  con- 
form to  ttie  real  a^eemeut  of  the  parties, 
and  enforce  it,  wherb  the  proof  is  clear,  and 
there  Is  no  doubt  of  the  mistake?  We  think 
every  principle  of  Justice  and'  right  demands 
the  correction  of  the  mistake  and  the  en- 
forcement of  the  contract.  In  this  case  the 
insurance  company,  through  ltd  agent,  at- 
tempted to  write  the  poli^  according  to  'the 
understanding  of  both  'parties  and  to  effectu- 
ate insurance  that  would  prptect  Dearborn. 
Its  agent  and  'Dearborn  thought  this  had 
l>een  accomplished,  btft  it  develops  that 
through  a  mistake  either  of  fact  or  law  the 
written  contract  did  not  isxpr^ss  the  real 
agreement  of 'the  parties..  Under  the 'facts, 
wje  think,  the  low^r  co\ii;t  did  not  err  in  i;e- 
foriiling  the  contract  of  insurance., and.  ren- 
derthg  Judgment  for  the' appellee!  J 

The  cause  is' tberefo^  affirmed.,'' 

HANNA  atnd.  PARKER,  ti.,  -cotlmr. 


<17  N.II.  IW) 
MATS  et  aL  t.  BASSETT  et  aL 

(Supreme  Court .  of  New  Mexico.    May  7, 

1SI2.) 

(Sfllithiu  hv  tKe  Court.) 

1.  Judges   CI  29*)-^Juai8DicTioa-rTKBBiTO- 
■lAL  SaPREio;  COUBT. 

Congress  and  the  Iiegislatnre  Intended 
that  the  district  coqrtp  of  the  tetiltori  should 
be  open  at  all  times  and  that  any  Associate 
Justice  of  the  Supreme  Court  might  preside 
over  such  court  to  effectuate  such  purpose. 

Heli,  that  an  order  signed  by  an  Associate 
Justice  of  the  tecritorial  Supreme  Conit,  ki  «. 
district  other  than  his  own,  reciting  that  such 
judge  was  acting  in  the  absence  of  the  pre- 
siding judge,  •uffieiently  discloses  the  authority 
of:  such  judge. 

[Ed.  Note.— iPor  qtlker  cases,  see  Judges, 
Cent.  Dig.  {{  140-142,  144r-152;    Dec. Dig.  i 

2.  Statdtbs  (I  223Vi*)— CoNSTBUCTiow.    • 

All  laws  enacted  at  the  'same  sessioii  of, 
tlie  Legislature  relating  to  the  same  subject-' 
matter  are  in  pari  materia,  aad  are  to  be  eon' 
sidered  and  construed  together  aa  if  ithey  were 
different  sections  of  one  act.      , 

lEd.  Note.— iTor  other  cases,  see  'Statutes,- 
Oent.  Dig.  |  804?   Dec.  Dig.  i  225%.»] 

8.  ScBrooLs 'and  School  Distbicts  (|  ftl*)— 

XZrBHDITDBXS— BOABDS    OF   BOHeOI.    DiBKC- 

TQBS.. 

,  T)>e  provisioss  ,  of  section  1581,  Comp. 
Laws  of  1897,'  are  applicable  to  and  binding 
upon  boards  of  school  directors  as  well  as' 
boards  of  edoeatton. 

[Ed.  Not&rtrFor  other  cases,  see  Schools  and>. 
School  Dutricts,  Cent.  Dig.  |  810;  Dec.  Dig. ' 
I  »1.N 

4.  ScHOOU  AND  School  Disibiots  ({  80*)— 
PiTBLic  BuiLDiNos— Sealed  Pbofosals. 

Where  a  statute  requires  sealed  proposals 
and  letting  of  contract  for  public  buildings  to 
lowest.  Responsible  bidder,  a  reasonable  public 
notice  is  implied  from  tbO'  requirements  of  the 
statute. 

[Ed.  Note.— For  other  cases,  see  Schools  and 
School  Districts,  Cent  Dig.  {{  191,  192-194; 
Dec.  Dig.  I  80.»] 

(Additional  Syllahu*  hp  Editorial  Staff.), 

5.  OfncEBs  (f  55*)— "Vacant." 

An  office  is  "vacant"'  whenever  It  is  Un- 
occupied by  a  legally  qualified  incumbent  who 
has  a  lawful  right  to  continue  therein  until  the 
happening  of  some  future  event 

lEd.  Note.— For  otiier  cases,  see  Officers, 
Cent.  Dig.  H  76-84;    Dec.  Dig.  |  65.*] 

Error  to  District  Court,  Union  County; 
before  Justioe  Parker. 

Action  by  W.  G.  Bassett  and  others 
against  James  M.  Mays  and  otiiers.  Judg- 
ment for  plaintiffs,  and '.dtf end^nts  bring  er- 
ror.  Ajffirmed. 

The  defendants  in  error,  who  were  plain- 
tiffs below, 'flled  their  petition  In  the  dis- 
trict court  of  Union  county  within  the 
Fourth  Judicial  district  df  the  territory  of 
New  Mexico,  on  Match  .20,  1910,  for  the  pur- 
pose of ^resi^aining  James  M.  Mays,  Rafael 
Sa'*«dta,'  and  Albert  \^.  Farr,  who  were  \ 
school  dii^*tots  of  school  district  No.  22, 
froin  building  a  schoolhonse  in  said  district,  , 
pursuant  to  h  contract  made  with  C  M.' , 
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Williams,  and  to '  restrain  Joseph  Gill,  school 
ihtperin^eD'de^t,.  from  .apprpyipi;  ;Koj,  .school 
warrant  Issued  by  said  directors  In  pay- 
maittto:^  said' bntldlng;  and'tb  restrain' Styb- 
ert  Q.  Palmer,  boiiuty  'treasurer  of  said 
county,  troi^  paying.  ai»j  such  warrant.  Up- 
on 'the  flltng  of  said  p«titioa,aa  injunctipa- 
was  issiied  by  Hon.  John  B.  McFie,  Associ- 
ate Justice  of  the  Snpreme  Court  of  the  ter; 
rltory  «f  Kew  Mexico, ''and  Judge  Of  the 
First  Judicial,  district  court  thereof,  restrain- 
ing said  Hay8,''S»v9dra,  and  Farr,  as  such 
school  directors,  from  carryiag  out  said  coh- 
tra«t,  and  restraining  said  Williams,  the 
contractor,  from  continuing  the  'building,- 
and  reetraining  said  Gill  and  Palmer  from 
approving  or  paying  any  warrants  Issued  in 
payment  to  such  builder.  The  restraining 
drder  was  signed  by  -"John  R.  McFie,'  Apso- 
elate  Justice,"  without  designating  wliat,", 
court,  or  the  location  Qf  thficourt,  of  which" 
he  was  said  associate  Justice.  Said  restrain^ 
ing  order  cited,  said  defendants  t)elow,  now 
plaltttUTs  in'  error,  to  appear  before  the  dis- 
trict court  of  Union  couiityi  at  Baton,  on  the 
7th  day  of  April, .1910, ..t^en  apd  .Utcire  to 
^ow  cause  why  the  Ijemporaxy  .w/it  of  In- 
junction' ^should  not  .be  made,  permaaent 
The  summons  was  signed  by  the  clerk  of  'the 
Fourth  Jiididal  district  of.  New  MexifJo,  hpt 
was  blank  fts 'to  the  authority  given  i^  the- 
Judge;  the  reason  being  that  ttare  ,iwad  ab 
presiding  Jadge  at  that  time  la  and  for  thie 
Fourth  jUdlBtel  'district  of  'N^W  Mexico, 
wherein  Union  county  was  situate.  To  this 
petition  and  order  to  show 'CaUse  the 'defend- 
ants •  below, '  .how  piaintitTs  in.  err.qc,,  Jfiled 
their  mtftlpn  to  dissolve  'the  iaJunctitiKt'^'the 
same  being^  now  a  part  of  the  tecordi  'fgr  the 
reasons  therein  disclosed;-  "  ''  '  ',',  ., 
Upon  the  petitioh  and,  this.,  motlpn.tb  dia- 
solve  a  hearing:  .waa  iha4  faief.ore.  'said  Hon. 
John  B.  McFle,  at  Eaton,  on  Al)ra  .T.IMO; 
and  the,  plaintUCa  below  asHed  leave  t(i,  file 
an  ataiended  j>etitlon  ,>yhich  was  ,the^  ^i^d 
there  i^'a^ ted.  and 'defendants  below  again 
cited  to  appear  and  show  cause  April  19^ 
ISU),  tO'Whloh  ruling,  order,  and  Judgment 
of  the  court  defendants  below  duly  excepted. 
I>efendd,iit8  in  error  filed  ap'  amended  t>ef;l- 
tlon,  and  to  this  plaintiffs  In  error  filed  a 
supidementary  motion  'to  dlBsoiv^  'the  in- 
junction, and  also  filed  an  "-answer 'to  the 
amended  ^petition,  which  answer -'was  made 
a  piirt:  of  ttvs' supplementary  motion,  the  an- 
swer denying  every  "Juiaterfal  allegatton  of 
the  amended  petition,  and  was,dilly  verified, 
and;  prayed,  that  the  liijunction.  be-  dissolv- 
ed, »the  actipn  dismissed,  and  for  daniages, 
with  costs  of  suit.  Upoa  these  pew  issues  a 
hearing  wa^  ^ad  af;,  has  Vegas,  N.  M.,  be- 
fore ,^on,i.^rank  W,  Pai;ker,  Associate  Jus- 
tice of  the. Supreme  Court  of  I^ew  M«xico, 
a^d  Judge  of  .^he  Third  Judicial  distxict 
court,'  whilst  he  was  holding  court  at  Las 
'Veg^s,  in  said  Fourth  Judicial  district;  there 
betug  po  pireslding  Judge  ,pf  ,8ald  Fourth 
Judicial  district  at .  the  time.    A  final  decree 


wft^,readeif^4,h^lntljy.,Ju4geiPaxker,  and 
frpm  this  decree  plaintiffs,  in  ei;ror  sued  out 
a.  writ  pf, . error,  l^pCoiie  thie  elerk  ,pif  the  Su- 
preme Court,, hrlpg^tvsj^p  case  to  this  court 
on,prror.  ,■  '  .'  .,:;.,„•' ,,t';,.  ■■■,    „:i  .     -■ 

a.  L.  Btekley^-aBtd-,:!.  ■ILealky,::bDth  of  Ba- 
ton, for  plaiatlAs  la<eiBtor.      :  • 

HANNA, ,/.  (after  stating  the  facta;"  as 
ahpve).  The,  defendant  |Ja,^ror  has  filed  ao 
brief  in  this  c;ouEt',|aifd.  w^.'jiave,  bewi  under 
tile ',  necessjtj- .  of .  eii^agM^.'  in  an  unusual 
amount,  of  rese^rclj  ^pk.  tfi  arrive  f.t  a  cor- 
rect conclusion  ..with..  V'^spep.t  .to  the.  several 
important  'questions'  raised  in,  this  case... 
.  The  first  assignpjent.  of  error,  relied  upon 
by  plaintiff  In  error,  la  that„tne  iujuuction 
should  have  been  dissolve4  »f  tba  first  hear- 
ing, because  the  petitloo  was  .'wholly  Insuf- 
ficient tf!  give  the  court 'jiiri^ction  to  Issue 
the  temporary  writ;  because  tlje  Judgel  is- 
suing the  temi^rary  writ,  bad  ao  Jurisdic- 
tion of  t'he  subject-matter,  or.  ot^  the  parties 
tP  the'  a'ctipn  at  the  ^Ipae,  the  order  was 
made';'  because  th^  jurisdiction  of  the  court 
nowhere  appeare^d  of  record  In  the  case. 

1, ,  Cousldering  the  several  'grounds  of  this 
assignment  of  error,  in,  their  order,  we  are  of 
the  ppiui(^p  the.  triaj(  cqurt  did  liave  Jnrisdic- 
t^qa  to  issue  the  tempprary  writ  The  court 
found  that  the  petltlonera  ^ere  .resident  citi- 
zens and  taxpa^e^s  .ofc  school  district  N,o.  22, 
of.  ttnibn  cpunty,  aa4.  <tn  exainiluatipa  of  the 
record  discloses  {h^,. pleading. |. of  all  other 
ne<;e8sary„jurlsdjctlpnftl.  f?cts.  j. 

II,  JThe  jiUsged  If  ck.  of  Jurisdiction  in  the 
Judge,,, lBS,uiug, the,  tetppprarj  writ,  over  the 
6\ib^ecj:-matter  , and' the. pa,];tle8,, raises  a  ques- 
tiofi  ,with  respect  W  the  jiurl^dictlon  of  teril- 
torial  district  judges  in  districts  other  than, 
those  to  which  they  were,  assigned  while iact-  . 
In^  in  such  dl'strlcts  ^.it^r  the ,  expiration  of 
t^e  ,term  of  the  presidfng  Judge  pf  such  dls-  . 
trict,  and  prior  to  th^  jassi^ijinent  pf  a' new 
Judge  to  said  .(^Istrict.,.,,      ,        ,. 

SectV?p,  8$2  of  fhe  Complied,  taws  .of  1897 
provides  98 1  follows:  "When  Jiny ,  iudge' of 
any  di#tri?t,^urt,  shall  fre  abseat  from  hia 
district,  oc  shall  1)0  la  aijty  mai;ui<er  incapaci- 
tated frbin  p'er,forming  any  of  bis  duties  as 
such  Judge,  4hy  other  district  Judge  la  thp  . 
territory  may  perfor,m,  aJoy  and.  all  such  du- 
ties for  him  Uie  same  as  he  might  do  if  pres- 
ent ot  able  to  ,a,ct:,..  Provided,  that  nothing 
herein  contained  shaill  be  held  to  require  that 
such  other,  district  Judge  must  come  within 
the  district  of,  tlje  judge  for  ,whom  he  is 
acting  before  he  <^n' properly  perform  such 
duties  as  aforesaid."  It  is  apparently  urged 
that  tills  provisio.h'pf, our  statutes  'wUl  not 
apply  to  ,a  case  arising  through  vacancy  in 
the  office  of  presiding  Judge. 

[S]  It  has  been  said  tW  "vacancy,"  aa  ap- 
plied to  an  b^ffice,  has  jno  ,f.echnical  meaning. 
An  office  is  not  vacant  so  long  as  It  is  sup- 
plied In  the'inahher  provided  by  the  Consti- 
tution, oc.  taw,  .with! an  Intcumheat  who  b 
legally  qualified  to  exereise  the  powers  and- 
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Iferfonn^the  dtltres  wWeii  pertain  to  It ;'  and, 
■conver*t!1J',  It  1$  vacant,  to  the  eyfeJ  of  tbe 
■law,  whenever  It  is  tirioccupled  by  a'  legally 
qualified  Incumbent,  Who  baa  a  lawful  right 
to  continue  therein  antn  the  ha.ppening'  of 
flome  fnturie  event.  CoTllns  v.  State,  8  Imd. 
S44-800-,  People  "V.  Tllton,  H  tal:  814-617; 
Pruitt  V.  fiqnlrea,  04  Kan.  858,  88 .  *ac.'  649. 

We  fliid  In  section  2901  of  the  Complied 
Laws  of  1887  fuith^  provision  In  this  co^- 
nectiion.  Section  2961:  "When  any  Justice 
of  the~  Supreme  court  shall  be  absent  from 
■hia  district,  or  'shall  be' In  any  manner  Inca- 
-pacitated  from'  iCting  6r  performing  any  of 
•his  dntiesof  /ndge  or"  chancellor  in  his  dis- 
trict, or  froih  holding  court  therein,  any  oth- 
er justice!  Of  the  Bofprcme  Court  nlay  per- 
form all  such  diities;  bear  aiid  determine  ail 
petitions,  motl<Ais;  dtemurters,  ^ant 'all 'rales 
and  interlocutsMr^'^Mers  and  decrees,  as  alto. 
•all  extraordida^  'writs  Wn'  said  district ."    ' 

[1}  Tr^ii  thtee' 't^o  Statutory  provisions 
vi^e  are  clearly  of  the  tipinlbil  that  it  wttb 
the  intentloD  of  the  Degtelatare  to  c6ver  all 
circumstances  that  might  prevent,  or  dis- 
qualify, any  presiding  Judge  from  eterdsihg 
the  duties  of- his  office.  '  '  ' 

In  the  case  of  Francisco  QonzAes  y  Bbr- 
rego  et  al.  v.^Tetritory' of  Ke*  Mexico,  8 
N.  M.  446^96,  44  !%«.  349,  863,  the  territori- 
al Supremiff  "Co*!**,  refet'riiig  to  the  provl- 
moas  of  the  Act  of  Congress  of  Sept'9,  1850, 
«.  49,  9  8tat.  446, 'uSed  the  fbllowln^  Ian- 
goage:  "It  will  He  noted  thit  tb^'  judicial 
power  Vhlch  Is  thti*  vested  in  plenary'  terms 
in  the  district'  courts  lib'tb  be  exerctied  In 
•each  district  'by  one  of  the  Justices  of  the 
Supreme  Conrt."  "It  dociS  not  reqtiire  that 
It  shall  he  exercised  by  any  paHlCnlkr  one 
of' th^' Justices;  and  while,  fo*  the  conven- 
ience of  the  public,  a'Jud^e  is  to  be  assigned 
to  each  'district,  who  W  required  to  reside 
therein,  there  is  no  express  or  Implied  proh'i- 
bttlon  open  anj^'  ^fu^re'  against '  exercfSlng 
powisr  in  any  districi  iiot  thef  one  to  Which 
<tie  has  been'  asslg^oedr  ''nnsre  lb'  liothlhg  fn 
the  language  of  that  cfetise  requiring  sucb  a 
'coaStrnction  as 'will  confine  the  exerclsiB  of 
'tke  power-  to  the  particular  Justice  assigned 
to  the  district,  when  that  person  is  other- 
:«tee 'Incapacitated.'*    -  ■•'■ 

W«  are  constcnihefl' to  b^M'eve  that  Cob- 
•grem  and  the  Legislatttri, -tn  the  necessary 
purpose  of  providing  for  the  prompt  admin- 
istration of  Justice,  Intended  that  the  district 
'courts  of  the  territory  should  bo  open  at  all 
times  and  that  any-  asdoGlaite  justice  of  the 
Supreme  Court  might  preslde'over  such  court 
to  effectuate  stfctapnrpos^.  ' 

The  Siqpreme  Court  M'  the*  United  States, 
In  the  case  of  Francisco  Oonzales  y>  Borrego 
et  al.  V.  William  P.  Cuiin^>^m,  Sheriff  of 
Santa  V6  County,  164-  V.  S.  61i,  17  Sup.  Ct 
182,  41  L>  Bd.1672,  tOBslderM '  the  sources 
and  history  I  of  the  Uagislatlon  pertaining  to 
-this  qaeatlwof  JarisdicdOB  of -associate  Jus- 
tices of  the  territorial  :6iq»teDie- Court  The 
importance  of  this  question  and  Its  effect 
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tipon  recent. Ittlgatioi  In'the  rourth  district 
Will  Justify  our  lengthy  quotation  from  this 
case. .  The  Honorable  Chief  Justice  Fuller  In 
his 'opinion  in  this  case  said:,  "the  conten- 
tion  I^e're,  is    tl^t  the   prpceedings   before 
Judge  Hamilton  Were  coraim  npnjndlce  and 
void  beteUse,  being  the  member  of  the,  Sii- 
jpren^e  Court  assigned  to  the  Fifth ,  district, 
he  could  not  exercise  Judicial  power  in  tl^ 
First  district    By  IT, '8,  Rev.  ^tatj  185i, 
it  was  provided  Uiat  ''the  legislative  powers 
of  every  territory  shjill  extend  to  all  rlghtfql 
subjects  of  legislation,  not  incf^nslstent  with 
the   Constitution   aiid' '  laws'  of   the   United 
States.'    By  U.S.  fiev.  Stat 'j  .1865,  tha,t 
'every  territory  shall  hp  di^'lded  Into  three 
Judicial  districts;   and  a  district  C9urt  shall 
be  held  In  e,acb  district  of  ai  territory  by  one 
6t  the  JiuUces  of  the  Suprem^'Court  at  such 
time  and  place  as  may  i>e  prescribed  by  law, 
and  each!  jud^e,  aft^r  asslgniuent,  shall  re- 
'Side  ill  the  district. to'  which  he  Ja  assigned.' 
By  U.  S..  Rev.  Stat'  |  1874,  t'hi^t,  'the  Judges 
of  the  Supreme  Court  of  eacli  tefrritbry  are 
authorised  to  hold  court  within  tbelr  respec- 
tive districts,  in  the  <*oontles  'wUprein,  by  thp 
laws  of  the  territory,  courts  have  been  ojr 
may  be  ^tabllshejl,  fdi;  the  pi^riwse  of  heat- 
ing and  determinfiig  ,all.  matters  and  .canses 
excfept  hiose  in  Vblcii' the  Uijl'ted  States  Is  a 
party.'    Section  1007  provided  that  'the  Judi- 
cial power  In  New  Mexico,  Utal^,  Washington, 
Colorado,  Dakota,  Idaho,  Montana  and  Wyo- 
ming shall  be  vested  in  a  Supreme  Qourt, 
district  coufts^  probata  cotjris,  and  In  Jus- 
tices of  the  ^eace.*    These  provisions,  muta- 
tis n^utandls,'  were  contained  la  the  organic 
law  of  New  Mexico.    The  numbci;  of  ^igep 
of  that  ter'ritoi7.  Iwrib^  been  ralsi^'  to.  flye, 
It  was  provided  by  an  acf,'  of  July,' jO,  1890 
(26  Stat,  at  U  226,  c.  666):   'Sec.  3.  That  the 
said  territory  shaU  tie, divided  into,  five  Ju- 
dicial districts,  and  a  district  court jshall  be 
held  In  each  district  by  on^  of  .the  Justice^ 
of  the  Supreme  Court,  at  sych   time  an<l 
place 'as  is  or  may  be  prescribed  by.  law. 
feach  Judge,  'after  assignment,  shall  reside 
in  the  district  to  which  he  is  assigned.     Sec. 
4.  That  the  present  chief  Justice  and  his  as- 
sociates are  hereby  vested  with  power  and 
authority,  and  they  are  hereby  directed  to 
'divide  said  tertltory  into   five   Judicial  dis- 
tricts,  and   Innke  sucii   aisslgiiment  of  the 
Jtidges  provided  for  In  the  first  section  of 
this  act  as  shMl  In  their  Judgment  be  meet 
and  proper.'     Sectton  1852  .of  the  Compiled 
lAwS  of- New  Mexico  of  1884 'la  as  follows: 
'When  any  Justice   of' the    Supreme  Court 
Shan  be  absent  f rbnf  his  district,  or'  shall  be 
l«  any  manner  ^incapacitated  from  acting  or 
performing  any  of  his  duties    of  Jtidge  ot 
«»tftenor,  in  >hfa!  district,  or  <i-oin  holdtog 
court  therein-,:  any  other  Justice  of  the  Su- 
preme Court  may  perfonta   all    saeh  duties, 
hear  and  determine  all  petitions,   motions, 
demurrers,  grant  all  rule*  and  interiocutory 
orders  and  deorees,  as  fclso  aH  extraordl^iy 
writs  In  said  district'    It  appears  to  us  that 
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this  enactment  was  wltbin  tli,e.  iwwer  of  the, 
legislative  assembly  tnder  the  Revised  ?ta^- 
utes.  and  that  It  la  not  inconsistent  with  the 
provision  for  the  igtssi^ment  of, .the  Judges 
to  particular  districts  and ,  their  residence 
therein.  By  the  cirganlc  act  and  the  Revised 
'  Statutes, '  the  !  whole  of"  the  Judicial  power 
of  the  territory  was  vested  in  the  Supreme 
Court,  district  and  probate  courts,  and  ]ui- 
tlcea  of  the  peace ;.^ and  the  Supreme  Court 
•and  ftlfitrlct  colirta  .t>ossessed .  common-law 
add  chaHcety,  Jurisdiction.  '  The  Supreme 
Court  of  the  territory  held  that  the  judicial 
power,  which  was  thus  vested  In  plenary 
terms  In  the  district  <iourts,  was  to  be  exer- 
cised in  each  district  *hy  one  of  thje  Justices 
of  the  Supreme  Court,'  and  that  the  organic 
law  did  not  require  that  It  should  be  exercis- 
ed by  any  particular  one  of  the  Justices; 
that,  while  for  the  convenience  of  the  public 
it  was.  provided  that  a  Justice  should  be  as- 
.  signed  to  each  district  and  reside  therein, 
there  was  no  express  or  implied  prohibition 
upon  any  Judge  against  exercising  the  power 
in  any  district  other  tlian  the  one  to  which 
he  has  b«en  assigned;  and  that  there  was 
nothing  In  the  language  of  the  provision  re- 
quiring such  a  construction  as  would  confine 
the  exercise  of  the  power  to  the  particular 
Justice  assigned  to  a  district  when  he  might 
be  otherwise  incapacitated." 

It  should  be  borne  In  mind  that  section 
1852  of  the  Cbmplled  Laws  of  New  Mexico 
of  1884  appears  in  the  compilation  of  1897  as 
section  2901. 

In  considering  the  ett^ct  and  purpose  of 
this  legislation,  we  are  of  the  opinion  that 
'the  Honorable  Associate  Justice  John  R.  Mc- 
'Fie  ia^  Jurisdiction  over  both  the  subject- 
matter,  and  .parties  at  the.ti^iie  he  made  the 
order  granting '  the  temporary  inrrlt  of  In- 
Junrtloti.  '    '  . 

III.  This  leaves  but  the  final  objection 
'tirgedlni  connection  with  the  first  asaign- 
!ment  of  error,  i  e.,  that  the  Jurisdiction  no- 
where appeared  of  record  In  the  case.  The 
'order  granting  the  temporary  writ  was  sign- 
ed "John  R.  McFie,  Associate  Justice,  act- 
ing In  the  absence  of  the  judge  of  the  Fourth 
Judicial  district."  The  authorities  are  not 
in  harmony  as  to  the  necessity  for  the  rec- 
ord showing  the  authority  of  a  Judge's  act 
In  a  district  other  than  his  own.  It  has 
been  said  that,  in  the  absence- of  any  show- 
ing to.  the  contrary,  it  will  b^.  presumed  that 
he  acted  under  proper  authority.  We  are 
fuljy  of  the  opinion,  however,-  tliat'  the  au- 
thority of  Judge  McFIe,  In  this  .Instance, 
sufficlmtly  appeared,  and  that  further  in- 
.quiry  .into  tb«  merit  of  this  assignment  «f 
error  is  unnecessary.. 

,  -lY,  Tb/S  next  assignment;: of  error  relied 
upon  is  based -upon  tbe.flfti)  fladlng  of  fact 
and  the  conclusion  of  l4w  drawn  therefrom 
a«i  the  same  appears  in  the  final  decree.  The 
fifth  finding  of  fact  is  as  follows:  "Fifth. 
ZlMt  the  said  alleged  contraet  made  and  en- 


tered, in  to.  by  the  defendantSfCt  MijWIllIann 
James  M.  Mays,  Rafael  Savedr^,  and  Alt>ert 
W.  Farr,  as  trustees  of  school,  district  No. 
22,  of  Union, county,  N.  M.,  wajs  made  with- 
out aqy  advertisements  or  public  notices,. and 
that  said  proposed  expenditure  amounted  to 
$5,iB20,  but  ^at  eight  retiue^ts  f«r  bids  and 
sealed  proposals  were  pp^de  by  wrltlgg  let- 
^ters  to  elg^bt  dllfecent  poptr^ctors,;  and.  three 
sealed  bids  were  recelv^'' •.  • 

The  alleged  erroneous .  conciuaion  of  law, 
also  found  in  the.  final  decree.  Is  as-,  follows: 
"In  view  ..of  the  foregoiflg  .findings  ,of  fact, 
the  court  is  of  the  opinioii|  that,  under  sec- 
tion 1581  of  the  Compiled  Laws. of  the  Ter- 
ritory of  New  Mexico,  the  said  alleged  con- 
tract made  apd  entered  Into  by  and  between 
the  defendant  C.  M.  Williams  and  the  de- 
.^endajBts  James  M.  Mays,.  R&fael  Savedia, 
and  .Albert  W.  Farr,  ,actiug  as  .the  board  of 
trustees  .of  school.  ;dlati;lct  .No.  .2?  of  Union 
county,  N.  M.,  i^  null  and  void  hx  that  no 
advertisement  or  public  notices. of  any  kind 
or  character  requesting  the  submission  of 
sealed  proposals  for  the  erection  of  said 
school  building  according  to  the  plans  and 
specifications  adopted  by  said  school  board 
was  made." 

Section  1581  referred  to  Is.  section  26  of 
chapter  77  of  the  Session  Laws  of  1891.  It 
Is  urged  by  plaintiffs  In  error  that  said  diap- 
ter  77  of  the  Session  Laws  of  1891  was  en- 
acted for  the  sole  purpose  of  creating  a 
board  of .  education  In  municipalities,  and 
specifying  the  duties  and  powers  -thereof, 
and  that  the  defiendants  below,  plaintiffs  in 
error  here,  are  not  bound  by  the  provisions 
of  said  section  1581  with  respect  to  the  re- 
quirement for  letting  of  a  contract  for  the 
erection  of  a  public  .building  involving  the 
expenditure. of  more  than  $500,  upon  sealed 
PEoposals,  and  to, the  lowest  respoBsihle  bid- 
der. 

It  is  also  contended  that  section  1534  at 
the  Compiled  Lawst  of  )897,  which  appears  as 
section  21  of  chapter  25  oC  th^  Session  Laws 
of  1891,  as  amendeid  by  chapter  97  of  -the 
Laws  of  1907,  and  section  7  of  chapter  119 
of  the  Session  Laws  of  1903,  contains  all  the 
provisions  empowering  school  directors  to 
provide  schoolhouses  and  sites  ther^or,  and 
also  all  provisions  for .  -the  making .  of.  «on- 
tracts  in  relation  thereto,  and  that  nowhece 
Is  there  any  reaulrement  that  a  board  of 
school  directors  ^^U  advertise  for  bids,  be- 
fore letting  Siconncactotor  the  boUding  of 
a'  Bcboolhouse, .  involving/  an  expenditure  of 
more  than  $500. 

Chapter  25  of  tb»  Session  Laws  of  1891, 
Is  ^itltled  fAn'  Etct  /establishing  common 
schools  in  the  territory  «f  New  Mexico,  and 
creating  the  o£Sce<oC  superlntendait  of  pub- 
lic Instmctlon."  This  act  was  approved 
February  12,  1891,  and  provides  f ot  the  cre- 
ation of  the  terdtoiMaF  board  of  education 
and  the  office  of  suitetlnteadent  of  ■pnldic  in- 
struction, and  the  duties  of  suA  superin- 
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teodeat  of  public  lostru^tlov-  Said  act  fur- 
ther provides  for  the  tiection  of  a  '•i]f)erla- 
taiflent  of  scbools  for  each  county,  defining 
his''autle8,  and  prov'i^^'  'tor  the  formation 
of  school  districts  and  fqr  .recdlatlon  there- 
of,, .prescribing  the  Qnallflcatioos  of  school 
directors,  and  defining  the  duties  of  such  di- 
r«ctp|i9)  further  proTidjUig  »^  p»  general 
matters  In  connecti9a-;With  taxation  and 
school  .funds.  Tills  act  is. plainly  limited  in 
M#  «oope  to  the  purpose  ^^dlcatod,  and  the 
45  sections  of  the- act  appet^f  ^l  £he  compila- 
tion qf  1887  as  8e(MJioit9  ^514  to.  1557,  both 
inclusive. 

At.  the  same  session  of  the  Leglsiature  an 
act  desigitated  as  an  amendatory  act  of  said 
chapter  !i5  was  passed,  and,  appears  in  the 
Session  f.«w8  of  1891  as  chapter  77-  This 
last-mentipned  act  is  entitled:  "An  act  to 
am«td  an  act  entitled  'An  net  to  establish 
common  schools  in  the  territory  of  New 
Mexico  and  creating  the  office  of  superin- 
tendent of  public  instruction,'  approved  Feb- 
roary  11,  1891."  This  last-mentioned  act  of 
the  Legislature  was  approved  February  26, 
1891,  and  appears  in  the  Complied  Laws  of 
1897  as  sections  1558  to  1591,  both  inclusive. 
It  provides  for  salaries  of  county  superin- 
tendents, reqiiirements  as  to  qualification  of 
voters  at  school  elections,  exemption  of  cer- 
tain classes  of  property  from  taxation  for 
school  purposes,  and  for  the  establishment 
and  maintenance  of  a  system  of  schools  in 
each  city  or  town ;  all  cities  and  towns  then 
organized,  or  thereafter  organized  under  any 
law  of  the  territory,  to  be  governed  by  the 
provisions  of  this  act.  Tlie, authorities  hav- 
ing charge  of  such  scbools,  are  designated  as 
boards  of  education. 

,'  It  appears  that  the  second  act  of  the  Leg;- 
islature,  referre<!  co,  amends  the  'first  act  In 
the  matter  qit  a  genera)  tax  I^vy,  and  that 
it  supplements  other  pfovlslpns'  of  the  first 
act,  particularly  with  regar^^  '.to  provision 
for  necessary  expenses  of  members  of.  the 
board  of  educatloi^  and  pay  for  the  services 
of.  the  county  superintendent. 

A  carefnl .  examination  of  im^h  acts  fur- 
'!ber  discloses  that  tt^ose  sections  which  are 
general  in  their  scope  ,or  .^ppUcatiqn  were 
apparentiy  intended  by.  the, Legislature  to 
apply- 19  all  common  schools;  reference  to 
th»  provisions  as  to  poll  tax  and .  compul- 
sory attendance  verifying  this  statement 

[2]  Itt  the  case  of  Blackwell  v.  Bank  of 
AlBuquetaue,  10  N.  M.  566,  63  Pac.  47,  our 
territorial  Supreme  Cou^t  )iel4:  '"It  Is  a 
well-settled .  principle  that  91^  laws,  enacted 
at. the  same  session  of  the  Legi^Iat^ife  relat- 
ing to  the  same  subject  are  In  .pari  materia, 
and  4re  to  be  considered ,  and  .construed  to- 
S&tfaer  as  if  they  were  different  sections,  pf 
one  act,  and  as  if  enacted  on  the. same  day." 

[3]  We  are  tlierefore  of  the  opinion  that 


section  1581  (section  26  of  chapter.  77  of  the 
^QSslo^  he^Y^iOt  lS91>«f  .the  Compiled  Laws 
of  1897  is  applicable  t^-^  aiid  binding  upon, 
bofirds-ef  school  directors  as  well  as  boards 
of  education. 

[4]  Tills  leaves  for  ovr  determinatloii.Jbu^ 
onei  question,  viz.:  In  the  Absence  of  a  prb- 
visldn  In  tlte  statute!  requiting  publication  «C 
notice,  or  call  f«r  bids,  In  mattery,  of  con- 
tracts for  public  work,  where  competitive 
bidding  is  required,  is  publication  ,of  notice 
necissftr^  or  required?  The  statute  in  quci»- 
tlen  is  as  follows:  '"No  expenditure  invpl^ 
ing  an  anioupt  greater  than  two  hnndtfed 
dollars,  shall  be  made  except  in  accordance 
with  the  provisions  of  a  written  contract, 
and  no  contract  involving  an  expenditure  of 
more  than  five  hundred  dollars,  f6r  the  pur- 
pose of  erecting  any  public  buildings  or  mak- 
ing any  improvements,  shall  be  ma^e  excei^ 
upon  sealed  proposals,  and  to  the  lowest  re- 
spon^ble  bidder."  It  is  urged  that  this  stat- 
ute does  not  in  language  require  any  adver- 
tisement for  bids,  but  we  cannot  agree  with 
this  contention. 

It  has  heen  held,  In  a  similar  case  where 
sealed  proposals  wer6  required  atid  the  work 
was  to  be  let  to  the  lowest  responsible  bid- 
der, that  the  requirements  referred  to  plain- 
ly Implied  that  there  should  be:  notice.  Gf)- 
breath  v.  Newton,  30  Mo.  App.  -894.  In  the 
same  case,  subsequently  before  the  samje 
court,  the  doctrine  that  notice  was  Implied 
where  sealed  proposals  and  a  letting  to  the 
lowest  responsible  bidder  wer»  required  was 
reafflrmei^,  and  the  Implied  notice  was  de- 
fined as  reasonable  public  notice.  Galbreatb 
T.  Nawt«n,  45  Mo.  App.  92$. 

We  are  clearly  of  the  opinion  that  this 
statute  (section  1581)  required  competitl>^ 
bidding,  based  upon  plans  and  specifications, 
and  to  attain  that. end  some  form  of  reason- 
able public  notice  was  required  and  Is  to  be 
implied  from  the  nature  of  the  statute. 
Chippewa  Bridge  Co.  v.  City  of  Durand,  122 
Wis.  85,  99  N.  W.  607,  106  Am.  St.  Rep.  931. 

It  has  also  been  held  that  41  requirement 
for  public  work  to  be  let  to  the  lowest  bid- 
der necessarily  Implies  a  common  standard 
by  which  '  to  measiife  the  respective  bldS, 
which  should  .be  jyrepared  and  upon  which 
the  bids  must  be  based.  Mazet  v.  Htt^- 
<burgh,  137  E>s.  648,  20  Ati.  693;  Kneeland  T. 
Furlong. et  .al.,  .20  Wis.  437. 

It  not  appearing  in  this  case  that  any 
form  of  pabUc  aotlce  was  glvrai,.  we  are :  «f 
the  opinioii  that,  the  court  iielow  did  not  err 
in  its  findings  "of  fact  and^ponclusions  of  law 
haaed  theseiip<W(  «nd  ttM  decree  is  l;Iier^ore 
affirmed:  ■'■■'",-:  -.■  ,1 

ROBERTS,  C.  X,  and  RAXNOXDS,  bi* 
•trict  Judge,  «oncbr.    ."    .  ;    .• 
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'o**  k;  M.-  lu)  ■■'■-■•  '     '  ■ 

DfiPARTMENT  STORK  CO,  V.  OATTS-LANG- 
ENBaHO  HAT  CO.    " 

(Sapreibe  Court  of  New  Medco.    Msr  B, 
1912.) 
1,  Plka'dinq  (I  121*)— D«NIAI/— Effect.  ■ 

'  The  denial  of  knowledge  or  information 
wQcient  'to  form  a  belief  a»  to  the  indebted- 
D^sf  and .  plalntiCTe  den^and  for  payment  ia 
no  denial  at  all;  the  facta  being  those  which 
defendant  mast  necessarily   know. 

[Ed.  Note.— For  other  cases,  see  PleacHng, 
Ccnti  Dig.  H  24&-2^;    Dec.  Dig..  {  12^*] 

2.PI.KADIMO      (I      127*)— ADiaBsiomi     KS 

.  FLSADINOB— iNBOIiVEITCT. 

Where  ,the  pleadings  admitted  that  de- 
fendant corporation  was  unable  to  meet  its 
obligations  as  they  matured,  its  insolvency  was 
admitted. 

[S2d.  Note.— For  other  cases,  see  E^eadioc, 
Cent.  Dig.  H  26i(-268;    Dec  Dig.  f  127.*] 

S;  CoBPO&t^ONS   (f  553*)  —  Bkcbiveb»t^Af> 

rOINTVBlSIT.     , 

Under  Laws  1906,  c.  79,  |  72,  providing 
that  whenever  a  corporation  shall  become  in- 
solvent, or  suspend  its  ordinary  business! from 
Mtvi  ■  of  funds,  on^.'  crsiiitor  or  stockholder 
may  apply  for  an  injunction  and  a  receiver', 
and  a  receiver,  shall  b^  appointed  unless  it 
shall  appear' that 'th6  corporation  is  about  to 
reettme  Its  business  with  safety  to  the  public 
and  advantage  to  the  ffockholders,  while,  mere 
inability  to  meet  4>ecuniary  obligaUons  as  they 
mature  will  not.  warrant  a  receivership,  it  must 
appear  that'  the  insolvency  is  of  such  a  char'- 
■aBter  that  the  corporation  will  not  b«  able  to 
resume  Its  business  with  s.afety  to  the  pub- 
lic and  advantage  to  its  stockholders,  but 
where  a  corporation  is  hopelessly'  iiisolvenl, 
and  is  unable  to  procure  insurance  on  ks  pidp- 
.«rty,.  and  there  have-rfaeen  two  fir^  in.  its  8,tock 
of  merchandise,  the  appointment  of  a,  receiver 
is  justified. 

[Ed.  Note.— For  other  cases,  see  Corpora- 
tions, Cent.  Dig<  il  2201-2216;  Dee.  Dig.  { 
653.*1 

4.  CORPOBATIOMB    (I  567*)  —  Eecexvkk»— Aw- 

aWE»— IMICATBBIAI.  ANSWER. 

In  a  proceeding  for  the  appointment  of  a 
receiver  and  issuance  of  an  injunction  to  re- 
strain an  insolvent  corporation  from  doing 
basiness,  where  the  defendant's  answer  ad- 
mitted its  insolvency  and '  inability  to  pay  a 
large  amount  of  debts,  allegations  that  part 
'of  the  indebtedness  mentioned  in  the  complaint 
was  illegal'  Were  immaterial,  constitnting  no 
defense. 

(Ed.  Note.— For  other  cases,  -  see  Corpora- 
tions, C«nt.  Dig.  SI  2227,  2228,  2230;  Dec. 
Dig.  i  557.*] 

6.  COBPOBATIONS    (I    657*) -r-BBCElVKBS— Ap- 
FOINTMENT. 

In  a  proceeding  for  th«  appointment  of  a 
receiver  of  and  issuance  of  an  injunction  to 
restrain  an  insolvent  corporation  from  con- 
tinuing its  business,  where  the  corporation  ad- 
mitted its  insolvency,  allegations  that  .the  salt 
was  maliciously  instijiated  by  one  pf  the  cred- 
itors of  the  corporation  were  immaterial,  con- 
'stitutlng  no  defense. 

'  [BSd.  Note.^For  other  '  cases,  see  Corpora- 
tions, Cent  Dig.  il  2227,  2228,  2230;  D«c. 
Dig.  i  557.*] 

0.  COBPOBATIOI^S     (I    558*)— Reoeivess— Na-, 
Tube  of  PBoCEEDiwas.         ■ 

Under  Laws  1905,  c.  79^1'  72,  providing 
that  a  receiver  may  be  appointed  of  an  insol- 
vent corporation  upon  petition  of  a  creditor  or 
stockholder   where   it  is   shown  by    affidavits 


that  {h«  corporation  b  hopelessly  Insolvent  aliA 
cannot  resume  bnrineaa,  the  judgment  appoint- 
ing a  receiver  ia  a  final  iudgment  which  can- 
not be  vacated,  ao  as  to  sJlow  the  defendant  to 
further  plead.        '        ' 

[Ed.  Note.— For  other  cases,  see  Gorpora- 
ttoos.  Cent.  Dig.  H  2287-2240;  Dao.  Dig.  | 
658.*]  ... 

Error  t»  District  Court,  Oolfax  Coonty; 
before  Justice  C.  X  Roberts. 

Action  by  the  Gaiis-IianeettberK  Hat  'Com- 
pany, a  corporation,  'against  tbe  Department 
Store  Company,  a  corporation.  There  «as  a 
judgment  Ut  plaintiff,  aiad  defendant  brl&gri 
error.    Affirmed. 

Arjmed  before  HANNA  add  PARKER,  IX, 
and  E.  C.  ABBOTT,  Dlatrtct  Judge. 

J,  Leahy,  H^  U  Blckley,  and  L.  &  WIIbod,' 
all  of  Raton,  for  plaintiff  In  error.  EI  A. 
Mann,,  of  Albuquerque^  and  John  D.  Morrow, 
of  Baton,  Xor  defendant  in  error.  ^  .^ 

PARKER.  X  Thto  was  ajji  acUon  brought 
in  tbe  (district  court  for  <;olfax  couAty,  un- 
der the  provisions  of  .sections  72  and  73  .of 
chapter  79  f>f  the  Laws  pf  1905,  relating  to 
Insolvent '  oorporatl^ivs.  '  An  Injunction  was 
granted  and.  a  receiver  appointed,  ex  parte, 
Thereafter  the.  plalntUF  In  error  filed  an  ajt-! 
awer,  .whereupon ,  defendant  In  error  filed  a, 
motion  .to  strike  out  portions  of  the  answer 
a,nd  a  motley  for  judgment  on  the  pleadings. 
Jbese  two  motions  came  oh  for  bearing  and 
were  argued,  submitted,  and  tiustalned  by  the 
courlj.  A  decree  was  then  entered  continuing 
the  injunction  theretofore  granted,  and  ag^tn 
appointing  tbe  'same  receiver  and  clothing 
bin;  with  all  of  the  statutory  powers  as  specl'; 
fled  in  section  73  of  the  act  above  mentioned! 
^hereupon  plaintiff  in  error  filed  a  motion  'to 
vacate  said  decree,  which  was  overruled,  an^ 
It  sued  out  this  w;rlt  of  error  for  the  purpose, 
as  stated  In  thie  praecipe  for  record,  of 
presenting  '  four  questions,  las  follows :  (1) 
Whether  or  ndt  the  trial  judge  erred  In  ren- 
dedng  his  decision  giving  the  plaintiff  judg- 
ment upon  tbe  pleadings  in  this  cause  upon 
tbe  motion,  of  tbe  plaintiff  therefor,  and  ap- 
poliatlng  a  permanent  receiver  and  granting 
a  permanent  injunction' herein.  (2)  Whether 
or  not  It  was, error  on  the  part  of  the  judge 
assuming  to  try  said  cause  to  strike  out  of  the 
answer  of  defendant  paragraphs  8,  9,  10,  11, 
and  12,  and  all  that  portion  of  paragraph  7  of 
defendant's  answer  after  the  first  line  there- 
of, or  to  strike  out  any  of  said  paragraphs 
or  any  part  tberetof.  (3)  Whether  or  not 
Such  judge  erred  In  dot  sustaining  defend- 
ant's motion  to  vacate  s>>  Id  order  and  decree 
and  allow  the  deftodatli  to  defend  said  ac- 
tion either  with  atnendetl  answer  or  others 
wis^  (4)  Whether  or  not  Hon.  Ira  A.  Ab' 
bbtt,  who  assdmed  totiy  salt"  cause,  had  any 
jurisdiction  to  try  tbe  sam-;  In  chambers 
when  not  in  attendance  upon  tbe  Supreme 
Court  and  when  not  assigned  to  the  Fourth 
judicial  district  of  said  territory,  and  wheu 


•For  ottasr  caass  sm  aamt  topte  and  ■•eUon  NUMBER  in  Dw.  Dig.  A  Am.  Dig.  Key  No.  Ssrisa  «  Rw'r  InduM 


Digitized  by  ^OOQ IC 


jtm 


DEPARTMENT  STDSE.asnC'feuaA'UrBr^l.aJSaiEKBBAa  HAT  CX>. 


819 


41  «ai)]^  yoip'tlK .  JudlcJftl  (ilstrleti  j   ■,  •    ,  t .  . ,  ; 

1.  The  first  question  is  tbe  movt  fjmportftn^ 
and  Jlea  at  tbe.f»un^UoD  of  the.irI]otepRfae. 
Tbf  defendant  in  errotibPlaintilT  b^w,,Bft«r 
.idleglog.tbe  tnd^btedq9aa;tor}t„alleged:  "Th«t 
.saU  defendant  .corppratlon  ts'  insolv«iit ;.  that 
idefeodant  haa  n»  x^redit;  la  unaUa  tonvettle 
4t8  current  bills  as  tbejr  Iteconw  doe;  bas 
Bernltted  notes  exe<:uted  by  It  to  go  to  pro- 
,test;  iJias  iBenoltted-.  numentus  suits  to.,  be 
.filed  4W»bwt  it. by  its  <rredltpi8;.:bas  pecmitr 
-tfld.itsiBtock  of  goods  asd'assots  to  ^beoom* 
d«pi«t«d;,  lias  no  ,cr«dlt  laoBang  trading  con- 
SE(osjBi94k  BxtpsiJ  bomn.mitti  viii.cb.  to  ter 
plenisb  Its  depleted  stock."  It  further  al- 
4«gcdiftbat  vtelntiff  tin;  erqqr  .was.  Indebted  to 
iVBfi««s:  oilier  creditors  An -the  mm  [of  ,9^9,600, 
«Bd,/if  .oortaln  ovLstandlpg  notes,  w«re  valid, 
•A.ftt«tt)er>  synot, of;  113.000;  tbat  a  portion  of 
41ie  stock  of  JwrcbandiBe.of:  plainttflCiinerrqr 
iwas  destrcom}:  by  Stg,  ftpd  pn.  tbe.qncoeeding 
night  a  second,  fine  lOCCUEFOd  Ija  the  same  por- 
iiov.oC'  tbe.  building;,  .tbal;  tbereaftei  th« 
Invnranoe  companies  canceled  aU  ipvsranoe 
on  tiie  sttoek'  of  goods,  and  ;no  InffUcaQoe  covild 
be  obtained. . .'  •  .    :.     •    . 

.:  PlaAntiiX  jQi error,  in  {ts.aaswer, .denied 
knowledge  or  Information  Buffl.eient'  to-  form 
at  belief  »&,t9  Us  Indebt^ew  to,  tbe  de- 
feadwttii«:iercor,  and  alleaed  tbai;  if  \t  HA 
owe<  the  amount  daimed,  a.-."siibstaAtJtal  por- 
lloB'Of  isaid,  amoimt'  is  aot^et  due'' ;..  denied 
'fciMrn)9dga!0D:iafonu&ti«&  aa,toiwbether  de* 
-mandLhad''been:  made  nppb'lt  for. the- amount 
doe  dcfeadaut  in.  error ;  denied  speclS(%1ls 
tba  aUogSitlonB.  of  the.  eomplaint  in-cegard.  to 
4t8,  lnaolT«n<qr,  hot  admittedL  that  its  Jjidftbtt 
iedncsBiAxceadfld  $12JX)0;.. admitted  that  It 
Jiad  applied. ifor  insvrance,  And  .alleged  thftt« 
before  the  appointment  of  the  receifet^'U 
'.'bad. a. reasons blr  good  prospect"  of  secniv 
■ing  insoraDce ;  alleged;  that.  it.  .was  establishf 
lagr.tts  .credit  with  merehandlse  bouses,  sod 
ibat,  if  .allowed  to  control  its.  own  alfairs,  )t 
.would-be  BbletD  i;«giuiae  .Us  active  busineu 
■hiaisliort  time,  and.cDnducb  the  same  for- the 
benefit  and  advantage  of  itSfStQCkholdeTB  and 
-others.. interested.  0(ber.  aUegfttlvos  appear 
iin  tUb  complaint  and  imswerr  wMeb  wiU.be 
astloed .later.  ..:.•  .      ,•  -  ,  ' 

.  {1]  Tbe. denial,  ofi.kno^iedgejor  lntorma> 
tiDB;  sufficient  to  form  a  belief,  as  t,o  tbie  inr 
<lebitedDe8s  and  demand  ft>r..BBymentr  is  ,no 
denial.  These  are  facts  of.  which  the  plain* 
tut  In  enjor  >Tms  neoessarlly.iinformedt  <tfid.a 
denial  In  this  form,  under  sqab  pircnmttanc- 
ee,  is  unavaiUqg.;  Railroad. Ca  y.  WerAheini. 
16  N.  M.  60(S,  U9.il*ac  673j  iSO  lU:  E.  A..  (N. 
A>  m.         ^      i       ,.:..:■  . 

We  haw,  tben<. a  cttse- alleged  and  nnde- 
Xded.of  pastrdOB  Indebtednew  of  a  oorpera" 
.tionir ' iPayment  duly .  demanded  -  and '  refused, 
imd  admitted  indebtedness  ot  o|rec  (12,000  to 
diverse  credttoTSt>  stocl^.«i£  merchandise  and 
ibttaMs;  spon  .ivbieb  no  insurance-  cquld  >be 
pbtalned  and  la  whlob  two  aucoeeslvei. fires 
iuid  eccuired:  .and  alleged  lack  of  cte^ltt,  | 


wldcb  ^Is  ,d«Bi«dH#  bat '  w blehj  ;l«tfB^  te:  ttle '  aa* 
mrnut  iSriimctioall;  adodtted  by  tbe  ftUegft; 
tloo,  tilMit  plaintiff  in  error  was  establishing 
4tSi  credit;  pending  actions  for  , the  caUeetion 
of  <:BRent'JUideb|tedness  admitted  in  the  «!»• 
awer.      ,,.■•,,•-       •.. .; 

It  Is  to:  be:  remembered  that  a  preltminary 
injjunction  had  been  granted  a«d  a. receiver 
appointed,  ez  parte,  and  upon  tbe  filing  of 
tbe  answer  the  cause  was-,  argued,  and  sub*, 
mitted  without  objectlw  as  upon. order  to 
sho^capsft.  The  only,  showing  mad»  bF 
piatntyt  ip  error. was  the  answer.  .Certain 
affidavits.. appear  to  have  been  fil$4  with. the 
complaint,  but  they,  are  not  in  ^^  record. 
Upon  this,  state,  of.  the  case,  the  pourt  found 
the  issues  for  the  defendant  in  error,  conti9- 
ued  the  injun^oD,  and  reappointed  the  t«> 
ceiv^r  as  above  stated. 

,;rbe  argument  against  the.  action  of  the 
court  Im  awarding  Judgment  on  the  pleadings 
proceeds  upon  the  tbepry  that  it  is  necesst^ry 
tq .allege: and  show,  n^t  onl^  tfiat  plaintiff  in 
error  was  insolvent  in  the,  sense,  that  it  was 
unaW.e.to  nteet  its  current  otillgatlons  asther 
mfitijired,  but  fJao  tbat  it  was  "not  about  to 
resume  its  business  in  a  short  time  there- 
After  .with,  .safety  to  th!?:Put)U^,jAd  advan- 
tage; to  its  .^^ckholdere.";  ,It,l^ia;{ped  that 
ju>  allegation  of  the  latter.  ;r^utfement  ap- 
pears in  the  complaint  and  in. the  answer  it 
is  alleged  that,,  out  ot,  its  resources),  in, a 
abort  time  H.  VonlA  Uqpi^tp  all,  of  it^  Va- 
bllltl^.and.^  in  a  p^onperous  cogdltion^  and 
be  .ablie  to  lesnmie  its  active  businosa  with 
advaqtage.  to  its  stockholders  and  all  others 
cbinceriied,  JHow  this  dpsdrable  cqpdltion,  .of 
affair^  Is  .to  be  brought  abppt  Is' not  shown 
l^y  the  t^us\i[er.  The  allegation  amounts  sim- 
ply t^  the  expr^ion  of  an  oi>inion,  and  pre- 
sents t^o  facts  to  the  court  for  consideration. 

[2]  It  is  apparent,,  from  tbe  foregoing,  tbat 
pier^  was  no  question  upon'  the  pleadings  as 
to  the  insolvency  of  the  Jilalh^fff  In  error;  It 
being  admitted  that  it  was'utaable  to  inebt 
i^  p^ui^iary  obligatipns.  as  they  'matured^ 
Kmii)(6  State  Trust'  Oo.  V.  Trustees  of  Plsh- 
et,  67  N.  J*.'  Eq.  flO?,  60  Atl.  MO,  8  Aiih.  Cfts. 
3Si3;',Catllri  v.  Vichdchl  Mliring  Co.,  78  N;' J. 
Eq.  -286;  err  Atl.  194;  Relnhardt  v.  Interstate 
T^c^tfoife  Co;,  71  N.  3.  Bq.'7*,  63  Atl.  1097. 
tS)  Bttt  Itlfi  (iorrectlyurgfedhy  plaintiff  in 
€!M^r  that  mere  lnat)HHy'to  meet  pecnnittry 
(^ligations  as'tb«T  mature  is  hot  enough  t6 
atittiSriee  ah  Ihjwictlon  and'  ireceitenr.  It  has 
been  so  bold  under  the-  New  Jersey  statute, 
fro^  which  oars*  M  takJen.  The  insolvency 
urast  b«  found  to  be  of  sw^b  «  bharacter  and 
qoality  that  tbe  coi9:fration  >wlll  not  be  abl^ 
to'  fesnme  its  bbtdnesa  with  safety  to  the 
puUic  and  advantagb  to  its  stocUioldera. 
Atlantic  Trast  Co.  v.  Consolidated  Blectrlo 
Storage.  £0.,  49  N.  J.  Sq.  402,  23  Att  93i: 
Cook  v.:  Bast. -Trenton- Pottery  Co.,  (S3  N.  ^i 
IM.  a».>30  AU.  634. 

;  No  specific  allegajttoB  of  Inability  to,  ^ 
stmae  .business  appesjrs.  i9,  the  .complaint.'  |I^ 
|».ais:aed..  bj  coiiAsel  <or..  pl^tit(  in  nv»fi 
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tbat  In  iMa  partlenlar  tliie  cemptalnt  -fatla  to 
state  a  canse  of  acblou.  We  do  not  bo  nnder- 
stand  tbe  complaint.  The  facta  relied  npon 
to  show  the  character  of  the  inaotvencjr  are 
set  out  IH  the  complaint'  To 'make  the  fur- 
ther allegation  of  inability  to  resume  busi- 
ness with  safety  to  ttie  public  and'  advantage 
to  the  stockholders  In  the  terms  of  tbe  stat- 
ute Would  be  to  add  merely  a  conclusion 
from  tbe  focts  already  stated,  and  would  add 
nothing  to  the  complaint.  This  holding  in 
no  way  conflicts  with  the  holding  in  Irriga- 
tion Co.  v.  Lee  et  al.,  16  N.  M.  567,  113  Pac. 
.834.  In  that  case  the  allegation  was  "that 
the  said  corporation  is  Insolyent  and  has 
suspended  its  ordinary  business  for  want  of 
funds  to  carry  on  the  same."  No  facts  sfaow- 
Ing  tbe  character  of  the  insolvency  or  Inabil- 
ity to  resume  business  are  stated,  and  the 
court,  following  the  New  Jersey  decisions, 
properly  held  the  complaint  Insufficient. 

It  Is  further  urged  by  counsel  that  the 
facts  alleged  in  the  complaint  and  not  de- 
nied In  the  answer' are' wholly  Insufficient  to 
warrant  the  action  of  the  court  In  awarding 
the  drastic  remedy  of  injunction  and  i»- 
celver.  ;. 

Much  coftfosion  arises  from  Che  fact  that 
counsel  In  Iheir  brief  found  much  of  their 
argument  on  the' allegations  of  a  proposed 
amended  answer  which  they  offered'  to  file, 
and  which  contains  riiany  allegations  Of  fact 
not  mentioned  in  the  original  aiiswer.  Bnt, 
as  will  be',  hereafter  showu,  these  allegations 
cannot  be  considered  in  determlnltrg  the' cor- 
rectness or  Incorrectness  of  the  action  of  tbe 
trial  court.  We  have  carefully  cofisidered 
tbe  pleadings,  and  taking  into  consideration 
the  insolvency  of  the  corporation,  the  pend- 
ency of  suits  for  the  collection  of  current  In- 
debtedness, tbe  impaired  credit,  the  inability 
to  secure  insurance  and  all  tbe  facts  appear- 
ing, we  cannot. say  that  tbe  trial  xM>urt  erred 
in  awarding  the  inJ\mctlon  and  appointing 
the  receiver. 

It  is  to  be  realized,  of  coarse,  that  such 
far-reaching  power,  fraught  with  such  tre- 
mendous consequences  to  the  corporation  and 
Its  stockholders,  should  be  exercised  with  tbe 
greatest  care  and  caution.  But  where  It  ap- 
pears, as  we  think. in  this  case  it  does,  that 
the  only  safety  to  its  creditors  and  stock- 
holders lies  in  tbe  assumption  of  control  of 
the  corporate  property  by  the  court,  it  la  the 
lattei's  duty  to  act  and  enforce  ttie  statute. 

Counsel  for  defeodaet  in  error  seek  in  their 
brief  to  broaden  "tbe.  scopes  of  the  motion  for 
Judgment  on  the  pleadings,  by  arguing  thfit 
such  a  BiotiiHi  In  a  proceeding  -  of  this  kind 
necessakiiy .  indnded  tbe  "affidavits,  proofs, 
and  allegiitloiis'^  of  the  luirtles  mentioned  In 
section  72  of  (he  act  'There'  is.  much  force 
In  the  argnmeoits,  f«r<  the  reaton '  that  the 
hearing  is  a  final  hearing  upon  indli  shftwing 
ats  t&fe  t>aftlM  mdy  elecjt  to  make,  ot'- which 
an  litigants  must- be  a'iwre.  Howeve*.  tt' Is 
nnfaece^ary  MV  4u'='tl>  ifleteFmina'  thi«  pftlntl 


In  rieir'  of  onr  conclusion  upon  the  facts  is 
shown  by  the  pleadings  proper,  viz.,  com- 
plaint and  answer. 

[4]  II<  The  plaintiff  In  error  complains  of 
tbe  action  of  the  court  in  striking  out  part 
of  paragraph  7  and  all  of  paragraphs  8  to 
12,  inclusive,  of  its  answer.  Paragraphs  7  to 
10,  Inclusive,  relate  to  the'  alleged  -illegal 
charaicter  of  certain  notes  issued  by  'the  <rf- 
ficera  of  the  corporation,  and  charge  that  It 
is  not  liable  thereon.  A  sufficient  answer  to 
the  objection  is  to  sAy  that  this  indebtedness 
forms  no  part  of  'tlie  $12,000  or  more  of  In- 
debtedness admitted  to  be  due.  It  was  there- ' 
tote  Immaterial  WbatbM  the  notes  were  Talld 
or  not. 

[I]  Paragraph  It  of  the  answer  charges 
that  the  defendant  In  error  was  Imdoced  to 
bring  the  action  by  one  Mendelson, '  wbose 
purpose  was  to  bfcrrass,  annoy,  and  injure 
tbe  plttintiif  In  error  to  subserve  his  own  in- 
terests. Paragraph  12  of  tbe  answeif  charged 
this  same  Mendelson  with  having  farther  in- 
jured the  plaintiff  in  error  by  filing  an  action 
in  wblch  he  charged  the  negligence  ol  the 
corporate  officers  in  regsird  to  the  two  fires, 
with  circulating  statements  derogatory  to  its 
bdcers,  and  thus 'prstenting  it  from  obtain- 
ing Insurance.'  .      ■    i 

Both  of  these  paragraphs  are  deroteA  to 
the  question  of  motive  on  the  part  ^  one 
Hendetoon  la  causing  the  action  to  be 
brought  and  In  preventing  the  obtaining  of 
insurance.  It  is  to  be  remarked  that  Mendel- 
son was  not  a  party  to  tbe  proceedings,  ex- 
cept as  be  might  be  Interested  as  a  creditor. 
But,  If  he  were  a  party,  tbe  questloin  of  mo- 
tive Is  riot  material.  Tlte  question  vrSs 
irbetber  the  coiporation  was  insolvent  to  the 
extent  that  It  could  not  resume  business  with 
safety  to  the  public  and  advantage  to  Its 
stockholders.  If  It  was.  It  was  immaterial 
what  motive  prompted  the  bringing  of  tbe  ac- 
tion. McMulllri  v.  Electric  Mfg.  C!o.,  73  N. 
J.  Eq.  627,  68  Ati.  97;  CaUin  T.  'Vlchacbt 
Mining  Co.,  73  N.  J.  Eiq.  286,  07  AQ.  196. 
Tbe  court  was  right  in  striking  the  parar 
graph  from  the  answer. 

[•]  IIlj  Counsel  for  plaintiff  in  error  com- 
plain of  the  action  of  the  court  in  refosing 
to  vacate  tbe  decree  and  allow  it  to  defend 
by  amended  answer,  or  otherwise.  They 
overlook,  it  seems  to  us,  a  controlling  prin- 
ciple which  governs  in  these  cases.  This 
principle  is  that  the  bearing,  in  this  class  of 
cases,  is  a  summary  one  at  which  tbe  par- 
ties are  at  liberty  to  make  such  showing  by 
way  Of  affidavits,  proofs,  and  allegations  as 
they  see'  M.  •  The  hearing  is  necessarily  a 
final  hearing,  and  the  judgment  is  final,  ami 
can  only  be  reviewed  upon  appeal  oi  erfor. 
Irrigation  Co.  t.  Lee  et  al.,  15  M.  M.  507, 113 
Pac.  834.  No  right  to  plead  over  exists. 
Pieive  T.  Old  Dominion  Mining  *  S&elting 
C0.i  67  H'.'-i.  Bq;  399,  68  Atl.  919. 

If.'^The  fourth  question  presented  la  dis- 
posed of  by  the  case  of  Mays  v.  Baasett  et 
eh,  136  Pac.  609,  decided  at  this  Sitting;  : 
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We  find  no  error  In  tbe  record,  and,  f«> 
the  reasons  stated,  tbe'  Judgment  of  ttw  low- 
er court  will  be  aAlrmed,  and  It  Is  so  oMered/ 

'fiANNA,  J.,  and  ABBOTT,  District  Judge, 
concur.  ROBERTS,  C.  J.,  having  been  of 
counsel  In  the  court  below^  did  not  partici- 
pate'In  this  proceeding.  ' 


(I7N.M.  W)    .  :  • 

STATE  e«  rej.  WARD  ▼.  ROMlBBO,  County 

Treasurer.   ."''.'. 

(Supreme  Court  ot  New  Mexico,    liarch  23,' 
1912.) 

(8ptt4hu§  ky  Aa  Oonrt.) 

1.  Dismior  AMD  PaoMcunNQ  ATTowmreBd 

6*)— COMPKirSAXIOR  — CM(aTITO«O^A«  A«D 

Statutokt  Pbovisions. 

The  office  of  district  attorney,  created  "by 
section  24  of  article  6  of  the  Constitution  of 
New  Mexico,  is  a  state  office,  and  the.1]icnBhent 
is  preelnded  by  section  9  of  article  2Q  froimic- 
ceiviog  to  his  own  use. any  compensation,  fees, 
allowance,  or  emoluments  other  than  the  salary 
provided  by  law. 

[ICd.  Note.— For  other  eases,  see  Distckt  aud 
Proseoutinc  Attorpeys,  Cent.  Dig.  U  18-25; 
Dec,  Dig.  I  5.*] 

2.  District  and  PBOSjccuizNO'Ax'roBNKTS.  ({ 
5*)— Natubk  of  Ornci— "District  Qfti- 

CEft  ** 

The  words  "dtotitet'oflkMr"  need  in  section 
3  of  article  20  of  the  Constitution  refer  to  the 
district  attorney  and  district  judge,  but  the 
words  were  used  to  designate  the  geographical 
limits  within  which  snch  officer' performed  the 
duties  of  liis  office,  and  did  not  Tftfer  to  the  na- 
ture and  grade  of  the  office. 

[f  d.  Note.— Fpr  other  cases,  aee  District  and 
Prosecuting  Attorneys,  Cent.  Dig.  H  18-26; 
Dec.  Dig.  I  5.* 

For  other  definitions,  see  Words  and  Phras- 
es, VOL  3,  p.  2139.) 

&  DiBTBitrr  AND  PRoSECtmno  ArroBinRV  (| 

!•)— Natubb  or  OrncE. 

Prior ,  to  the  .adoption  of  the  Constitution 
by  statute,  the  district  attorney  was  made  the 
law  officer  of  the  territory,  and  was  required  to 
represent  the  territory  within  his  distnct  in  all 
caaes,  civil  and  criminal,  and  to  give  advice, 
when  requested,  to  territorial  officials.  The 
fact  that  he  may  have  performed  Itis  duties 
within  a  designated  district  did  not  make  him  a 
district  officer. 

[£d.  Note.— For  other  cases,  see  District  sad 
Prosecuting  AttcnoeySr  Cent  Dig.  |  1;,  Dec 
Dig.fl.J! 

4.  DlOTBICT  AHD  Pboskcuting  Attobsbtb   (I 

l*)-^NATtrBK  OF  OmcE. 

TTndef  the  OenstltuHon,  the  district  attor- 
ney is  a  part  lif  the  judicial  system  of  thft.  state 
and  is  a  quasi  judicial-  officer. 

lE^  Note.— For  other,  cases,  see  District  and 
Prosecuting  Attorneys,  Cent.  Dig.  |  1;'  Dec. 
Dig.  I  I.*] 

Q.  OrncEBa    (|  .1*)— "Stati!  Officeb"— Na- 

TUBKOV  OFMCK. 

An  officer  appointed'  or  elected  for  a  par-, 
tuula^  locality,  whose .  duties  are  ot  a  publia 
or  general  nature,  in  the  discharge,  of  which 
the  whole  stat^  is  Interested,' is  a  ^tate  officer 
in  an-  enlarged  sense,  and,  where  it  appears 
<tiat  auck  officer  has  not  been  detdt  with  by  the 
Inegi^tinre  oc  the  coostitotioafU  convention  as 
a  local  officer,  hut  as  a  state  officer,  the  court 
I     ■  '   ■  -^ -  -■''  ■  - ■    •  •'    ...    ■  _■,, 


slM^ld  give'  effect  tV  the  tetentita  anA  imder- 
standing  of  tbe  franker*  of  the  Constitotion. 

[Eld.  N»te.-^For  other  cases,  see  Officers, 
Cent  Dig.  {{  1,  4;   Dae.  Dig.  i  1.* 

For  other  definitions,  see  Words  and  Phras- 
es, voi.  7,  pp.  6635^-«638;  voL  8,  p.  7804.] 

6.  DiBTBICT   AND    PBOSECUTINd   ATTOBNBTB    ({ 

6*)— Compensation— Detebkinatioh. 

A  district  .atttttney  is  an  officer  piTOvided 
by  tbe  .-Constituting,  .jwhose  sakiry  is  to  be  fixed 
by  the  Legislature,  and  who  serves  without 
compensation  until  a  salary  has  been  provided 
by  law.'  ' 

(Bd.  Nota-*For  other  cases,  see  District  and 
PMsfcutiag  Attorneys,  Cent.  Dig.  U  18-26; 
Dec.  Dig^  I  6.*] 

7.  DiSTBICT  AND  Pbobecutino  Attobnetb   (| 

6*)-'OoKFBNBl'n:o*— OoBBTUrunoRAi.  Pbo- 

VIBIONB.  , 

Section  4  of  article  22  continues  in  force 
att'Ia^l'ot'the  territory,' not  infeonsistent  'with 
the  Constitution,  as  laws  of  the  state.  Beld, 
that  chapter  22,  S.  L.  1909,  providing  that  the 
diatriet  .#t^orney  shall  receive  a  stated  sum  .of 
$50O  oer  annum  from  tbe  territory,"  and  pro- 
vidihg  fees  for  the  major  part  of'  his  coOipeaBa- 
tion,  is  inconsistent  with,  the  Qoaatitatipn. 
Having'  prohibited  such  ofBfier  from  receiving 
aqy  fees  or  other  emoluments  of  office.  It  was. 
clearly  not  the  intention  that  he' should 'be  con- 
fined to  an  'aalnual  salary  of  $600  per'iaanui]^ 
' (Ed. 'Note.-rFter  other  eaiies,  seeDistrict  andL 
Prosecuting  Attorneys,  Cent  Dig.  ||  18-25;. 
De^.  Djg.  i  6.*] 

S^.CpNBTITUTIONAIi  1>W    (|  15*)— COWBTBUO- 

.noN.ANO  Opebation— Oenbbal  Rules. 
It  irth^  duty  of  the  conrt  to  interpret  the- 
vhrious  provisions  of  the  Constitution  in  suclk 
a  manner  as. will  carry  out  and  give  effect  Ur 
the  §pirit  of  the  whole  instrument. 

[Ed..  Note.— For  other  cases,  see  Constitu- 
tional, taw,.  Cent,  pig.  i  9;  Dec'  Dig.  |  IS.'J 

0.  CONBTIlijTION^   Law    (|   12*)^0N8TBtJC- 

TiON  AND  Opebation— Genkral  Ruues. 
Where  the  spirit  and  intent  of  the  Consti^ 
tntion  can  be  clearly  ascertained,  effect  should 
be  given  to  it,  and  the  strict  letter  should  not 
control,'  if  the  "letter"  leads  to  incongruous  re- 
sults Clearly  not  intended. 

fEd.'  Note. — For  other  cases,  see  Gonstitn- 
tional  Law,  Cent  Dig.  i  9;  Dec.  Dig.  |  12.*] 

1^1  DiSTBICT  AMD  PBOSBCUTINO  ATTOBNBTB  (f 

J6*\  —  OaifrENBATioM  —  Statvtoby   Pbovi- 
sions—RBL,Ai3pH  Back. 

The  salai7  of  the  district  attorney,  when 

fixed  by  the  Legislature,  may  relate  back  to- 

the  time'  of  his  induction  into  offloe. 
[Bid.  Note. — For  other  cases,  aee  District  and 

Prosecuting  Attorneys,   Cent  Dig.   |{  18-26; 

Dec.  Dig,  f  K*J      . 

•Appeal  'from  Distilcti  Court,  San  Mignd 
Ooanty;  Da.Tid  J.  Leahy,  Jndge; 

MasdaBias  by  the  State  on  the  relation  oC 
C  Vfi  Q.'  Ward  against  Bngenlo  Romen>, 
treasurer  of  San  Miguel  Gotinty.  From  a' 
Judgment  granting  a  peremptory  writ,  de- 
fendant appeal*.  BOTtftsed,  wltk  Instmc- 
tlons.  ' 

CMarleis  Vf.  G.  Ward  Wis  and  Is  the  dis- 
trict,  attdrney  of  the  ^B'rfrirth  judicial  district 
of  thre  state  <)f  N^  M'exico.  For  thfe  purpose 
of  proctl'rlrig  'a  Jnttlciar  determination  of  the 
qufestlott  ad  to  whether  section  7,c!  ^  of 
the  Laws  of  New  hitetico  of  1909,  providing 
for  the  payment  to  the  district  attorney '.of 
fees  In  certain  cases,  was  abrogated  by  the 

',   '    J4.    ■ ■   ^     -■■■''       - .  ■    V    ?■■      .       .".       . 
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Coiuitltaflon  of .  the>  fltat*.  of;  New-  Mexico,  rtbe 
relat6r'Siiid  dppell«e  pro«ared  tbe  Allowance 
by  the  T)6ai'd  c^f  ctJiitity  commlsaiouere  of  Ban 
Mlgjjel  County  pf  *  fee  for  serWces  reridere*^. 
Paymfat'of  th^wfti^auji  Issued  tlieiretor,  yfas 
reifuse4by,,tih^  coi^ty  treasurer,  and  procped- 
Ings  In  Bvandainiui  were  Instituted  to.  compel 
sild  oflteial  to  pay  the'  aftue.  .  The  lower 
cbyrt  found  fo:^' the  relator  and  ordered  that 
a.pereiujptory  wcllb  of  mandamus  Issue,  cem-, 
mandlng  said  treasiurer  to  pay  said  warrant 
F^om  BuchDadgment,  respondent  prosecutee 
this-  appeal.  -  CThe  additional  facta,  appear  la 
the  opinion. 

Chas.  W.  O.  Ward^.ot  siaat  2«ei Vegas,  and 
A..  B>  McMIllen,  of  Alttuquerciu^  for  appe- 
lant,, rrapli,W.,Clapcy,  AJty.  O^  '9?,  aP; 

p^lee    .»7-  •,.'-'..        •••.•/    '', 

:H0^)a}»tS,O..X  (after  stating  the 'ttcta 
asi  albore^^  The  question,  involyed  In  ^I's  ap- 
peal (triins  as  ttia  result  of  thetraiisitioa  of 
our'  'form  of  ^yernment  from  terrltbrial  to 
staite. . .  Undeir.  chaptei;  22,  p.  L.  1909,'_ptbTi;- 
sion  is  made 'for  the  payment  t«.  the ;  various 
district  «ttamey  a -of  the  te>rltory-.of  .few  Bs 
cotopensitdoitf-ltor  their  serviceB'  in  additioii 
to  an  annual  salary  of  $500  per  trnnumpeid' 
bjr'  the  teri'ltory.  Bection  24  of  article  6  'of 
tbej  C^i^stlti^tlon  of  the.stkte  is  M  fqllqfffi: 
"There  shall,  be  a  district' attorney  fpr  !eacb, 
Judicial  dtstidct  who  shall  be  learned  In  the 
law  and.  who  'trhall  have  been  a  i^ldeht  ;of 
New- MeJtlcd  Jfior  threie, yearly .riext  pri6t  to  his 
election,  Bh,all  be  tlie  law.  officer  of  6ie  at'aU 
and  of  the  tcduhtiles  within  lils  district,  shall ' 
be  elected  for  a  term  of  four  !yeerp,.4nd!«hall 
perform 'such  duties  and  receive  such;  eailary 
tfs^ay  be  prestrlbed  by  law;".  'Ati4.'«*ctlon 
si  of  article  2b  provid,eiB:  "NO:,oMq^.;^|  th,e.' 
st^tewho  receives  a  salary-  shall  accept;  jor 
receive' to  bib.  own  Dae  aAy:  compensatioii; 
Sees,  allowance  .or  emoluments  .for  or.  xwi  ae^ 
count  of  his  office  In  any  form  whatever^  er- 
cept  the  salary  prpvlded  'by.'.li'w.'"  And  ttefe- 
Uon  1,;  article  ipi  rcfads:  '^be  .t«gla]a'ture 
sbali  at  Its  >flfBt  session  classify;  the.  oauntles 
dnd  fix  satdriee  f«r  allioeunty  officers. ^Hhtch 
Bhsir  apply  Col  >tb6M  4lecrted  at,  the  flrat;  el«c-i 
tlon  under  this  Constitution.  Aii'd  no  '(^ud'ty 
600(0)' shall .  receive  teihlsidwaiose  any;44es 
or  emolumento'other>  thaii  the  AiiBOal:  «aljici^ 
pDOKlded'  by  ISiw,-  andiall  fees/eaEnedbir  JtAy 
offioershaU  be  by  him.  collected  and.  pald'into' 
tbe'.trcasuiyaf'the  eounty." 

.  ▲  reading  of  .the  two.sectionsilast  qaoted 
wUl.diearferideqieiiaitrKta  thst^;  if.a  dtatariet 
attorney  is  either  a  state  or  a  county  offldai, 
he  Is  pf^t  entitled  to  coUeef  an^  reta}?  to  his 
own  use  any  teen.  .9^  emo^i^neqt)i  ^pf  ofl[lce. 
In,  the  q&se  of  Terrltoi^  ^  reL,  p^l^i^.  V, 
Romero, . ^reasuner,  etc.,  iH  Pat  6i9,'  &«;, 
ddied  at  the  present  ieiva^  at  j^  cojjrti  'w'e 
hel4  fhat  a  county  offlcei;,  under-  th^  qei^tipn 
last  quoted,  was  not' ei^tlt|e^ .to  collect. and 
retain  to  his  own  use  fees, 'upder.  the  statutes 
of  the  territory  f reviding  therefor.    But'  bo 

/I'-.    1  •:  ,i/.i  »  f  ■.•■   - i     J  .1../.  >»  .4^-1  .-.■.v.  , 


a(g«n)m%  I»,-;B«e«sainy,;to-„<Uwqpst^te  thft 
a  dtatttet  ntbovnts,  .i^4fiT  .fur.  Qonstitutlon, 
Uinqtia  coBn^.olQcfir.j,  J3,^ii».,  e)e«t^  (>y  the 
Voters  of  each  Judicial  district,  comprising 
frpm.two  to  fourjO^^ti^s,,  and  jtb^e  ia,  w> 
la,ti,guage'  usec^  in  ^e'  {^oiistitutliMi'  evfaidng 
any  .intently,  on  'the  part  of  the  constitu- 
tional convention  'to  classify  or  designate'  a 
district  attorney  as  a  county  bmciai.     " 

[t]  What,  then,  Is'Ae  naitnre  of  Us  office? 
That  he  is  either  a  district  or  a  state  offldal 
Is  apparen^..Jf.  the  former,  then  he  do^  not 
come  wlttilii'  th(»  prohibition  6f  the  tfonstUn- 
tlon,  and.there.ls.no  Inhlbttion  against  bis 
rei:elvlng  feee'  as  cbmpeivuiboB'  teateatf  of  a 
salary.  If  the  latter;*  then  he  Is  precluded 
from  collecttng^  «>d' \zetMtntng  <.C0aa  or  other 
etaolumeaia  mt  oftoe.  ^saverthe  s^atar  .pro". 
Tided  fty  law.*;  The  Supreme  Court  of  Colo- 
ra,do  in  the  case  of  Merwln  v.-  Bbattl  of  Ooin- 
mlssjpnflrs,.  2d  dblq.  169,  6^  Pac.  ,285.  spieak- 
Ing  throw^  Jklr.  austtee  Campbell,,  says:  '.'A 
district  attorney  Is  toot  a  eounty  or  i»reciiict 
but  a  dlstrl);^  officer."' "l^t  no  reason  is  giv- 
en whatever  for  the  conclusion. 

:  Counsel  lior  appellee  relies  upon  two  i>ro- 
vistoDs  (ft  the-OoBstltiittoa'' to  su|>port  his 
contention  that  a  district  attornity'ls' fc  dis- 
trict qfflp^r  and  not  fi  state  officer,  vis.:  8ec-- 
tibn  13  of  article  «:' ""All  district,  county, 
precinet  and  mUhicHal  loOtMS  shall  be  resi- 
dents of  the  political  Bubdivislons  tor  which 
they  were  elected  ot  appointfed."  And  sec- ' 
tlon  S  of  article  20:  "The  terms  of  office  of, 
every  etate, '  county^'  or  district  officer,  except 
those  elected  at  the  flnrt  election  held  under 
this  C^nsiitutlCiK..  and ''ttiori^'  elected  to  fill 
vacancies,'^  shali  commetice  oin.  tlfe  flrstj  day 
oti^app^ry,  qe^  after  bis  election"— Assort- 
ing that  by  the  sections  juat  quoted  the  ooo-. 
8titutiQn«d,  wp^ent^en.  cleaylj  intended  to;, 
classify  district  attorneys  and  district  judges 
as  "district  officers.'"  If  the  ftamers  of  the 
Cqn^titutjl^n,  Intended  tq  create  a  separate 
dess.oCi.offlcialfl  to  be  known  as  district  of- 
ficersi  and  to  relieve,  this  class  (rom  the  in- 
Ju^icUph  against  recejvliig  jtees"  for  thelt  serv- 
ioea,>we;M«  bound,  toigiye  effect  to  their  In-, 
tentlon. 

'  T>] 'The  Attom«y  Cleneral  ctassliles  Judges 
of  the  dWtrlcl  coiitts  at' "fflitrlct  officials," 
and.  if  dia^^  attorneys  are  "district  offl- 
<fets?'  he  is'  colffect .  .'It  m.«^t  be  conceded' 
that  .the  GoRstitutlon, .  by '  tbie..Jtasi  'section 
quoted^  clearly  refers  to  district  attorneys 
and  district  judges  when  It  uses  the  words 
"distrl<^  officer"  In  speaking  of  the  term  of 
office.  But  did  the  constitutional  convention, 
by  the. use  of. , the  worlds,  intenfl  thereby, to 
designate  a  separate  and  distinct  class  of' 
officials,-  or  to  bring  (doMly  within  the  pur- 
view of  said  section  officers  which  It  had 
theretofote  c^led  "district  attorney"  and  "dis- 
trict Judge"?.,  Was  the  language  used  Intrad- 
ed  mer^  mm  deaeriptlve  of  the  territorial 
ijmita  of  tht»'  official  duty  «f  the  officer,  oi* 
to  £lace  hUn  in'  a  separate  and  distinct  cUss? 
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A  garden  ot  th»  penitentlarjr  Js  a  «t«te 
officer  unqjjes^l^^bly.  Suppose  that  Jlew 
Mexico  were  dlrided  Into  two  d^tricta  by  a 
law  ^hich  pcoTided  for  the.  «rectloa  of  a 
penitentiary  In  each  distrlcf.  and  the  commit- 
tal herein  o(.  all  convicts  convicted  Wltihln 
the  named  district,  would  the  warden  he  any 
less  a  state  official,  even  though  be  might  be 
designate^  by.  law  as /'superintendent  of  the 
flret  fflstrlct"?    We.piink  not. 

The  constitutional  C9iiTentloh  dlyided  the 
atate  Into  eight  Judicial  districts,  and  provid- 
ed for  a  district  jndge  and  a  district  attor- 
n9f,  for  each  Judicial  district:  iif  the  deslg- 
nattoii  "district,"  does  it  make  ih^m  any  less 
state  .officials,.  If  in  fact  their  duties  and 
£Dnctl(inB  concern  die  state  at  lalrge  ai^d  are| 
not  lUnited  to  the,  partictlar  district  for 
ii^hic&'th«y  hkV6  been. elected?  It,  n  district 
Jndge.ls  not  a  state  official,  he  dpes  not  come 
within  the  proTltdons  of  seciloi}'9  of  article 
20,  supra,,  and  there  it  no  restriction  upon 
the  pov^^  of  the  Leglcflatpre  to  provide 
"compensation,  fees,  allovrancd '  or  anolu- 
ntents"  fo.r'hlfn  at  Its  pleasure.  Wq  candot( 
conceive  that  the  tionventibh,  by  the 'use  of 
t^e  language  eihtiloyed  in  section  3  6t  article 
20,  supra,  intended  to' produce  such  a  result' 
6t''tP  create  a  <fhii'8s  of  officers  theretofore 
unknown  in  Me^  Me±lbb,  and  to  reJIere  irach 
offlielals'^om  inhibitions  lmp!osed'up<A' ^ 
dtheir  dlMlgnated' officers  of  the  state. 

'  Judge  Cl6oley"ln  his  work  «n  Oonstltutlonal 
Ualiitstlomi  (Tth  Ed.>  p. '91',  liiys:  '^rery' 
•Oeh  iiisirament  is  adopted  as 'a  whblisi  and 
adiolde'  which,  itandk^  l^  Itself,'  inlgbt 
seem  of  doubtful  import  -ttky  yet  M  made 
lAain  by  «oitiparisdn  with  other '  dauses  or 
portloiUi  «f  the  same  law.  It  is  therefore  a 
Ytief  pHo^  rtil«  of  construction  that  the 
«^ble  is  to  be  ttsBinined  with  a  view  to  ar- 
ittihg  at  the  tnle  intention  of  each  part" 

-  In  what  sense  did  the  framera  of  the  (%n- 
otltntion  use  the  Word  "district"  when  th6y 
provided  for  the  office  of  district' attotneyr 
md '  th6y  cali  into  existence  an  officer'  thet^e- 
tofoM -iAikn*imi  In  Sew  Mexico,:  wtth  whose 
functions,  p«w«r8,  and  dutlestiw  people  w«r« 
not  familiar?  '  -  • 

'[3]  Let  us  consider  Hie  recent  provisions  of 
our  temitopidl' rtatutes  relativi^  to  this  office 
and  we  shall  find  a  satisfactory  answer  to 
the  vguestion.  Section  8,  &  TB,  S.  L.  ISM,  tn 
deflniug  the  duties  of  the  district  iattomeyV 
akygi:  "It  shall  be  the  duty  of  ^adi  of  'the 
district  attorneys  in  this  territory' to  prose- 
cot*  and  defend :  for  the  territory  in  all 
courts  of  record  of  the  county  br  Counties  in 
their  respectiTe  districts,  all  causes,  criminal 
and  dvU,  in  wlkkh  the  territory  •  *  • 
may  be  a  party  or  Interested- or  concerned." 
In  an  act  of  the  legislative  assembly  of 
1906  (aectl(»i  2,  c.  22)i  the  abovei  daties  Att/ 
agate  enjoined'  (vooi'hlm,  aadln  addition  it 
ismade  his  dot;  te  aidvlBeiaa  territorial  ofB>- 
cials  whenever  bis  advise  Is  requested.  'He 
wU'  madA  tba  lav  officer  at  the  territory, 


and  the  £act,^t,he  /nay  hare  performed  Iti^s, 
duty    in   prosecuting   and    defending    sqits, 
within  defined  Umita  did  not  make  him.,  any 
less  the  representative  of  tlie  territory,'  iL». 
was  ai)  a(^t  provided  for  by  the  Leglsfla- 
ture  ^d  appointed  by  the, Governor  to  pei;-. 
form  die  high  function  of  tiie  state  in  the 
preservation   of  the  public  i>eace   and   thej 
protection  of  life  and  prop^ty;  he  prosecut-,' 
ed  in  the  naimo  of  the  people  of  the  terri- 
tory, not  of  any  county  or  dtotrict;  he  was' 
the  advocate, of  all  the  i^ple  0?  ttie  ter-' 
ritory  in  t^e;.eAfbrcement.6f  UW,  and  did' 
not  represent  one  county  or  .one  district'   B4' 
vras  Aot  requlr^  to  ^'es'ld^'  at  the  time  of 
appointment  within  the  district  for  wMc& 
he  wa*  appointed.    While  it  lis. trae'ie  was 
de  law  officer  of  llhe'ya,rib'us  C<}imtle8  with- 
in his  district,  yet  thih.  duty  was  but  an  iX:. 
cident  of  the  office,  br  the  Employment  of  a 
state  ageoft.  for  a  i>ur61y  ictoil  purpose,  ai^ 
did  iiot  iciiatage  th^  nature  of  hiri  office.    Htr 
wa^  the  known  legal  fepresehtative  of  the  t^' 
rttoi7,  and  tbe  constitutional  convention'  sUilr.' 
ply  intended  to  provide  f6^  a  similar  otttA' 
y^ea  thej^  tLdtojfteA  nectldti  '2i4,  art  6.  supra, 
•  UJ '  The  ttonAftt&'ttei  BMskes  him  thp  la*', 
officer  of  th«  ytkte '&d  <$f  the  Virions  ^no^' 
ties  witljin  his  dtotrlqt,  and'  we'  ,»ire  dtorly' 
of  the  opinion  ttikt  he  is  .A  Stite  officer  and' 
Is  preclude  from  rifecelvlng  t6  his  own  n8». 
any  compensation,,  fees,,  allowances,  or  ein^I- 
ilments  otbW  thttri  the'ttaary  to  be  provlBW 
for'  him  by  thfe  I^slafeiM/. .  The  posltltm'  w 
the  e6uH;  is  amffly  supported  by  the  adj6dl-' 
catlofl  ot  the  courts  to  which  w«i  will  ilitf**'^ 
advert"  '  '•       '■"/ -  "  •••'''• 

The  'Suprenie"Coart  of  Aransas,  1A  "the' 
case  of  (5rlfflh'>.' RhoWn.  86  Art.  89,  lOT  S." 
W. '380,  in  considerl^  the  question  as  to' 
'Whetiier  the' dlstiMet  attorney  was'  a  stitt»' 
officer  within  the  meaning  bra  cdnstltntloii- ' 
al. provision  which  provided  that  no  officer" 
of  the  state  sUpuld  receive  fbi-  salaTy  feeiT' 
Bsdountlng  tot  mbre  ^an  95;oO(y  net  profits" 
per  aiintim;  ai^ri;    "This  court  Is  of  the  opln"' 
Idd  thikt  th^  cohstHiitloAal  provlslofa  kpIAlM 
to  the  office  of  prosecuting  attorney.    It  is ' 
a  state  office  within  the  meaning  of  this 
provlslbn.'     A   prosecuting  '  attorney   is,  ae-  - 
cbttUng  to  the  requirements-  of  the  Gonstitn-  • 
tlon,  elected 'b)'  the  Qualified  electors  'Of  the' 
circnit  for  Whtch  he  is'tb  server  aild  mast 
be  a.residetit  bf  that' d^ciiit    Neverliieleaa ' 
be  ik  elebtM  as'aii  btsier  'of  thft  state.    He 
draws  a 'salary  from  tiie  staM'as  <«e  at  its" 
officers.  Which  Is  provided  for  In  k  section 
of  the  OonsUttitibn',  grouping'  tbgether  the' 
ptiier  state  \)BitSn,  and  he' is  the  representa- 
tive of  the  state  "in  all  criminal  prosecatlons ' 
in  bb  circuit    It  is  true  that' he' Is  by  stat- 
ute made  the  repreeentativefot'eacb^-Ceunty - 
In  hW  etrcuiC'lii'aU  litigation  In  which  the' 
codntIM  are^'cohcdmed.    SbtAe  of  tha  emobi-' 
ments  of  his  office  come  fronv  tt«  eoucatleB?' 
the  itatiite  prevldins  Oiat'  In  certain  condn* 
funaiM  ttw  oxintlM  ahatt  pajr  tJi»  cait'«f!' 
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crttolnal  prosecutions."  Stlh'he  Is  an  officer 
of  tile  state  and' repi^esents  the.sereral  coun- 
ties In  his  district  only,  as  political  subdi- 
visions of  the  state,''', 

■[6]  Chief  Justice  Campbell  In  ithe  case  df 
^wVieile  V.  Maplstee  Supervisors,  40  MlchJ 
689,  In  discussing,  the  question  as  to  wheth-' 
er  probate  Judges  were  county  ojpcers,  with- 
in,tbe  terms  of  &  sta'tp'te  allowing  a  board 
of  supervisors  to  fix  tbe  salary  of  county  of- 
flfieys,  say§:    "It  Is 'very  clea^  to  iis  that' the 
duties  ierform^d  by  probate  Judges,  are  In' 
rip  sense  ^rylces  performed  for  fheir  respec- 
t^jfe  counties,  and,w,ey  are'ln  no'sgnsecoun-] 
ty  officers,    Tiiey  exercise  a  portion  ojc  the 
Ju^cl^t  and  prerogative, power  of  the  state." 
Juflge  iCofiley,  in  the  case   of  People  T. 
B,\ve\b}it,.2ti  Mlcfi.  44,  0  Am.  Rep.  1Q3,  says: 
"^or  those  cla^6s  of. officers  whose  duties 
ve, general,  sucl),  as  the. Judges,  , the  officer 
04:  mUltla,.  the  8\iperintendent  of  police,  of 
quarantine,  and  of  ports,  ,by.  whatever  natua 
called,  provision  has,,  to  a  great^er  or  less  ex- 
t^lf|t,  been  mad^  by  state  appointment    But 
tl^ese  arj^  more  pr(pjpjerly  state, ijhan  local  of- 
ficers;, they  pierfprm  du,tl^^,)tor.  the,  state  Jn 
localities,  as  collectors  for  the;  general  gov-, 
«ram.eat,  and  a  local  autbpcity jfor  their  ai>-, 
Wintment  ^oes  .not  make  them  local ,  officers 
-^rbeh  tbe  nature  of  their,  duties  ^  essential- 
ly ,^f5eneral."  .     .*  „ 
>  Iq:  the.  case  of.  IJ^  t.  donunonwealtb,  9 
W«tts  (Pa.)  ?00,  It  wasi'ur^ed  ^hat  as  the 
Gwstituti.oo,   in  speaking  of  the  cou>:ti  of 
o$HiHrion  .pleas,,  'Used,  ,the,  e;ipreaslon3   ."in 
each  county,"  "of  each  county,"  and  "within 
e^oh  county,",  that  the  office  was  a-'Coui^ty 
offic^  an0  the  Judge  oX  said  court  a  county 
oil^cer.     The  court   says:      "We  thiijk   the 
cpprt.  of  common  pleas  of  each  county  Is  to 
be  conaidered  as  a  state,  coturt,  and  the  office 
of  an,  associate  Judge  of  ih^t  court  a-  state 
o^ce.    It  is  true  the  office  Is  e^rcised  in 
a^.  county,  but  that.  cli^uui^tai\9e  does,  not 
lO^jte  It  a -county  office.  ,  The.officeFs  of.  the, 
hef(4s  0^  departments,  such  ^>-the  secretary 
of !  the  laud  ^office,  surveyor  general,  fuditor . 
general,  and  state  treasurer,  i^re  exercised  at 
Harrisl^urg,  within  the  county  of  Dauphin, 
yet:  they  sxe  cleanly  state,  not  .county,  offi- 
cers.   It -is  also  true  that  the; Constitution 
ao4  laws  in  speaking  of  the  courts  of  com> 
uH>n  pleas  term  them. at  different  times  the 
courts  ef  common  pleaq  "in  esch  county," 
"of  each  county,"  and  "wlthbi  each  county." 
But  tbe  phraseology .  seems  to  cefer  to  .the 
geographical  limit  within  which  the  duties, 
of  each  are  to  be  exercised,  and  not  tbe  na- 
ture and  grade  of  the  office."- 

It  seems  to  us  that  the  reasoning  of  this 
case  is  a  complete  answer  to  the  contention 
ttiiit,  because  the  district- attorney  js  refer- 
red to  as  a  district  officer,  It  was  tbe  in- 
tention <^  the  eonstUutionai,  conventtou  that 
he 'should  be  classified  a»  such,' and  not  as 
a. state  oflkcer.  While  so  designated,  tbe 
phraseolocy  simply  designates  the  geographi- 


cal limits  within  which  the  duties  of  hils  of- 
fice are  to  be  exercised,  and  does  not  refejr 
to  tbe  "nature  and  grade  of  the  office." 

.  In '  the  cas'^  of  Landon  v.  Mayor,  etc.,  of 
New  York,  3d  N.  Y.  Super.  Ct  467,  in  speak- 
ing of  the  Jtidge  ot  the  court  of  common 
pleasi  Chief  JustWe  Monell,  says:  ";rhe  Ju- 
dicial department  is  a  pdrt  of,  the  general 
government  of  the  ..sta^e.*^^ .  It  forms  iib  ex- 
clusive part  of  any  of :  tbe  political  subdivi- 
sions .of  the  state.  It  administers  Its  func- 
tions for  the  people  at  large  and,  except  in 
some  caseis,  .is  unllmit^  In  Its  Ju'rlsUlc^lon, 
The  court  of  pommon  pleas  is  a  part.af  tliis' 
Judicial  syistem  and,  althoug^  there  is  a  ter- 
ritorial, limitation  to  its  brganlzatlbn,  it^iev- 
■ertheless  Is  npt  ^Isseyered  from  ^^e  general 
Judicial  department  pf  the  ste^te. '  ,It  a^(nr 
isters  the  faw  for  all  the.people,  and  Is  .not 
confined  to.  .the  constituency  of  a  particular 
district.  *  *  *  .  T^e  Judges  of  this  court 
are  among  the  cljiss  of  Judicial  officers  who 
are  .denom|;nq.,ted  public  officers  of  the  State.. 
1  Rev.,  Sit,,  (1st  Ed.)  p.  95,  ,pt  1,  c  6,  tit  1,. 
i  1.  If  such  officers  ai^e .  with  fui^tlonis, 
which,  at  .least  for  js^me  purposes,  extend 
over  th9  state,  then  th^  are  not  necessarily 
county,  or  city,  officejfs, ,  but,  officers  pf  jitbp, 
state,  .and  a  p^rtof  ,tbe  staije  Judiciary.'*  -^^ 

Under  our  Constitution,  i)ie,  diatrict,;  at-, 
torney  is  9,  part  of  the  Judicial  sy^em  of  the, 
aba^.  His  duti#H,  po.v^erq, ^nd  funptlan8,(kre 
dealt  wlth,uij4^.''  '^ho  head  of  "Judicial  <\e-r 
partmept-"  P^-M,  *  4Ujast  JudiclAl  efflp^ 
;  In  the:  vell-oopsldered.  ca^.osf .  Buict(-)V> 
H^rdwl<*e,  71  ,V#.  34,  32  An?,  .Rep,  640, 
the  Supreme-Court  of  Vlj^giaia,  in  ^scns^ing, 
the  distinction  between  ..st^.ta  :^q4  county 
officens,  reviews  the  awthorMes  .and  cmi-, 
clqdes:  "ITbe  distinction  i^oealBed-in  all 
of  them  is  between  officers  wiiese  duties  ^re, 
exclusively  of  a  local  nature  and .  officers 
appointed  for  a  partiqalar  l«cality«  but  yet 
whose, duties  are  of  a  publlo  or  general  nar 
ture.  ,  When,  they  aire  of  the  latter  character, 
they. are  state,  officers,  whethw^he  legisla- 
ture Itself  .p«ki»  the  apDolntaoent  wr  deter' 
gates  its  authority  to  the  munlcipalil?.  The 
state,  as  a  poUtieal  soelety.  is .  intereabed  in 
tlie  suppression  of  crime  and  In  the  preser- 
vation of  peace  and  good  order  and  in  pror 
tecting  the  rights  of  .pwsons  and  property. 
No  duty-is  more  general  and  all  pervading, 
than  thle.  It  extends  .alike  to  towns  and 
cities,  as  to-  the  country.  It  looks  to  the 
preservation  of  order  «nd  security  in  the 
state,  *  •  ■.  •  and, .  in  flue,  the  suppres- 
sion of  all  those  disorders  which  affect-  the 
peace  and  dignity  of  the  state  and  the  se- 
curity of  the  cltlssens.  The.  Instrumentalities 
by.  which  these  objects  are  effected,  however 
appointed,  by  wiiatever  .  name  called,  are 
agencies  of,  the  state,  and  not  of  the  munici- 
palities for  whJkib  theyt  axe  aKMinted  or 
elected." 

,  We  do  nQt.desire^  to  be  OBdewtoodjialu^ 
Ing   that   the   constitutional   convention  in- 
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tended  to  Include  within  tbe  designation  of 
"state  oiBoeris"  all  the  peace  officers  of  the 
state,  or  even  Jadges  of  probate  courts  aaid 
Justices  of  the  peace,  because  by  coninfon 
understanding  of  the  people,  and  In  a  pcipu- 
lar  senBet'and  by  reast^n  of  prior  leglsIatlTe 
enactments  and  dlaasiflcatlon,  many  of  theae 
officials  wese  eTidently  eonaldered  and  dealt 
with  as  purely  l0|Cal  officers,  and,  where  It  is 
evtdetot  that  tbe  Constitution,  In  dealing 
wtUi  thie«f  officials,  did  so  In.  the.  popular 
sense,  we  aboold  give  effect  to  the  Inteatlon. 

The  Suprepie  Ck>art.  of  Tennessee  in 
••Judges  SalafyCa8es,^'i|!10  Teon.  370,  75 
a  W.  1061,  says:  "The  ^^everal  Judges  of 
the  .chancery,  ctr'cuitj  and  crlmliial  coui'ts, 
wlfilch  may  firoiji  ti&e  to  time  be  inreated  by 
the  General  Assembly,  are  unquestionably 
state  officers  elected  and  commissioned  '^ot 
state  purposes." 

a%e  C(mfatJtati(»  M-\tik  fltate  «f  Washing- 
ton, arti  4, 1  9,  pi^ovMe*  f  or 'a  sapertor  court 
in  each  county  and  the  electioH  -of  at  -least 
one  Judge  by  the  electors  of  each  county  for 
snob  -court.  Article  6»  i  8,  provMecF  far  tbe 
eVecttenf>«iC  state  Qffioers  every  lourtb  year^ 
and  Axes  tbei  time  of  election.  Tbe  question, 
arose  as  to  whether  Judges  of  the  superior 
cooito  wlere  statei  officers  reoulred  to  be  elect- 
ed' as  otiier.  state  officers  were  elected.  Tbe 
court  says  in  tbe  case  of  State  v.  TwIobeU, 
4;  Wash.  716,  >  SI  .Ftac.  18:.  "That  they  are 
mote  aceniately  described  aa  state  officers 
thaa  as  eoanty  or  district  officers  is  evld«ptv 
not  only  from  the  character  and  extent, of 
their  Jurlsdletleai  a»d  the  localUiy  im  whlicb 
they  may  bO' «aUed' upon  to.diflchai%ei  tbeir. 
duties  aa  sudi  officers,  but  also  from  tbe 
fact:  that  they  are  paid,  at  least  in  part,  by 
the  state,  and  vaeancies  ecenrring  In  tW  of- 
flee  are::t(t  be  filled  by  .tAe  Governor. -iln 
other  Btatesi  having  Similar  psavlalans  In 
their  ConBtKotlon  as  to  BnpeBlor  court  Judg- 
es, tb^  have  uhlformly  been  b^d  to  be  state 
offlcersw  We  think:  tbe  reasonable  construe^' 
tion  of  the  whole  of  the  Constitiitlon  wlU 
show  that  superior  court  Judges  are  Includ- 
ed within  the  designation  of  'state  offloers* 
as  used  in  said  section  8"  We  tiiight  re- 
mark that  our  Constitution  likewise  provides 
that  Vacancies  In  tbe  office  of  district  attor- 
ney are  to  be  filled  by  tbe  Governor  by  ap^ 
polntment 

Tbe  case  of  Burcb  t.  Hardwlcke,  supra, 
is  approved  in  the  case  •'In  re  Police  Com- 
missioners," 22  B.  I.  664,  49  At!.  38,  by  the 
(Supreme  Court  of  Rhode  Island.  We  are 
aware  of  the  fact  that  several  states  have 
held  prosecuting  officials,  whose  territorial 
limits  were  confined  to  a  single  county,  to  be 
county,  and  not  state;  officers,  but  these  de- 
cisions wiere  probably  upon  tbe  theory  that 
the  Constitution  or  leglsiAtlve  enactments 
bad  dealt  with  tbese  officers  In  the  popular 
sense,  and  not  In  the  more  enlarged  sense. 

[•]  It  Is  argued  that  a  holding  that  the 
d&trlct  .attoruf  ^  le  a^tatepfflcj^r^^rltbln  tbe^ 
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inhibition  of  section  9,  ate  5ft,  oif  the  Con- ' 
stltut^on,  will  leave  the' district  attorney' 
wtili'a  salary  of  but  $500  per  annum,  'which 
could  hot  be  increased  or  diminished  by  the  ' 
Legislature,  and  that  this  is  evldedce  of  the;' 
Intention  that  be  Vas  not  conisidere^  as  a'* 
state  official.  ISut  Is  this  contention  sound? 
Is  he  not  rather  an  officer  profvldied  by  tlhe' 
ConStltBtlon,  whose  salary  is  to  be  fixed  by ; 
the  Legislature,  and  Who  setves,  if  he  choos- ' 
es  to  continue  in  o^e,  without  <!DmpehsktIon  ' 
until  a  sajkry  has  been  provided  by  law?     • ' 

[7]  Section  4  of  article  22  (schedule)  con- ' 
tinpes  in  force  all  laws  of  the.  territory' not 
WConsJstent  "with   the   "pi-ovlslbns   of   this 
Constrtutton"  as  laws'  of  the  state. '  dbaptet ' 
22,  S.  I,.'  J909,'  provides  for  the  appointment 
of  distrirt  attbtneys    and   prescribes  th^ ' 
compensation.    An  annual  salary  of  $500  h  ' 
to  be  paid  them,  by  territory  quarterly,  and 
they  receive'  flees  for  all  serVl'ces  renderM  Hy 
them  In  criminal  and  civil  cases.    It  clearly 
appears  from  tbe  act  in  question  that  their 
compensation  was  to  be  paid  largely  by.  fees  . 
payable  by  tbe  vatlbnff  cbtuttles.  -  It  cannot 
be  that. the  .fiamers'/or  the  OonstltutieQ.  ta)- 
tended   that  this  old   fee   and  salary   law 
should  remain,  in  forca,  or  that  the  portion  of 
it  which  provided  for.  a  payment  by  the  ter- 
ritory of  a  salary  of  $600^'  only,  which  sum  ■ 
w«nld  not  even  ipoBipeDsate'  tbe  district,  at- 
torney for  bifl:  traveling  expenses,  should  re*/ 
main.'  ,'"'■'...  ';'     '.' 

.The  Supreme  Court  of  Indiu^i  &i  the  cas^' ! 
of  State  ex  rel.  CoUett  r.  Gosby,  122.  Ind.  I 
17,  28  N.'  B.  678,  aaysi  ?'M  a  froposed  eon- 
structlon  of  i  statn*te,  di  of  A  con^tftutfonal ' 
provision,  when  cSi'riea  to  ltd  legal  and  lofe-- 
Ical  consequ^iic^,  leads  to  results  wl^ich  , 
could  not  have  ibeeu:  within,  the  contempt^-  . 
tion'Of  tbe  makers- ol<  the  law^- or  tbe'frant''' 
ers.of  the  constitutional  provl^lpiTi'tben  such 
proposed  co^tructlpn  must' be  erroneous,  for  , 
It  is  a.  f  (in^ajnental  principle  of  cobstructiqn  . 
that  the  inteUtlon  of  the  l&winak«s  must" 
prevail."  ,     • 

[1}  It  was  clearly  tbe  Intent  of  the  'consti- 
tutional convention  that  all  officers  therein  ' 
provided  for  should  be  upon  a  salary  basis. 
Not  a  line  of- the  instrument  indicates  a  dif- 
ferent purpose. .  It  Is  tbe  duty  of  this  court  ' 
to  interpret  tbe  various  provisions  of  the 
Constitution  to  carry  out  tbe  spirit  of  that 
Instrument     We   should   not   permit   legal  . 
technicalities  and  subtle  nicetiea  to  control 
and  thereby  destroy  what  tbe  firamers  of  the 
Constitution  intended. - 

[9]  Where  the  spirit  and  Intent  of  the  in- 
strument can  be  clearly  ascertained,  effect  ' 
should  be  given  to  it,  and  tbe  strict  letter 
Should  not  control  if  the  letter  leads  to  in-  - 
congruous  results  clearly  not  intended. 

It  Is  apparent  that  the  constitutional!  con-  . 
ventlon  did  not  Intend  that  the  old  fee  and 
salary  law  should  remain  in  force  aiid  ef- 
fect, or  that*  a  part  of  it  should  be  effeWive.  ' 
■yvetblirtc  Jt  la  JLn.  Qoftiyfit.wWb  jesttoa  j^- 
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arjlj.  ^,  sppapfi,  f«na,.tbat  40  Sfilarr  is  provid- 
ed by  laW  tor  Ibe  dl^tirlct.  attornes^. 

,£10]  From  ^ha.%  ve  bare  said  It  follows 
that  the  district  attorney  uader  the  Qoi^sti- 
tuttoa  is  a  state  offlcec;  that  be  is  not  en- 
titled to. accept  or  recelT^  to  his  own  use 
any  compensation,  fees,  allowance,  or  einolu- 
n^ents  for  or  on  acpount  of  bis  ofllce;.  that 
tae.'lj»  an  officer,  serving  without  salar^r&nd 
that  it  r^^tns  for  the  Legislature  to  deter- 
mine the  ani9V>nt  of  salary  he  shall  receive ; 
that, the;  salary  when  .fixed  and  determined 
ma^..;relaf^,.bact(  to  the  tMueipfhls  induction 
Into  office.,.,.,,  .V-  ;.,  ..         ,  .....•!  ,i 

^Ilt;folJiO''?s  that  the  lower  court  erred  In 
entering  I  Judgment.  :f or,,  the  relator,  and  the 
cause,  is  thereifoirei,  reversed,  with  Instrucr 
ti^s  to  tlj^  lowpr;  court  to  enter  |adgiaent 
fpj  tbp^reejond^.t. 

■^SANNA  iuid,.P4JE^E,R,  J  J.,  ^ncor. 


liTVM.im.    :.■■■  I  '■■.■■■■  '      .    ■•  .;  -    ■ 
,  TERRITORY,  T.MONTOYA. 

(dnpretite'' Court  of'T^enxr  MeEie*.    May  St  - 

■,!.:  -..i:..  .   :..;     vn2.y,     .      :...!. 

'■■,■,    (Sytldlui  iy  ifte  .dpiift.) 

1..  CRIMINAL  Law  (i,l6*i'  — Commort  Law-t 

PbocSdcbB.  ••■;  "   ^'  •       '   '. 

■  The  coiiinonf  law  of  criflSeS  Is'ln  fbrce  Sa 
New  Meii6o  , except  wheriB- i4i,iaax.  ha^ve  been 
repealed  or  modified  by  statute,  and  common- 
law  proct^iue  i9  iiji  force  except  where  special 
pfavi^idtn/made  by  statute  to  the  fexchisioii  of 
tb*  coEMibn-la'W  prooeduttl'    '     •    •  '.    >   '; 

{tEd.  rNetc-^or  'sther  oaaet,.  seK  Criminal 
Law,  C«nt.  Big,  {8,;  p^c.  ,pig..f  :^..*]  , 

2.   HOKIOIDK   (ji  128*)— 'MD9D9Br-l!<PICTICKNT>r 

iW^ere  the  st^tptes  have  i^dopted  the  com- 
mbn-Taw  definition  of.  minder,  ad'  indictmetit 
msiy  Very  prop«Hy'omit  a'dil^ect'  Charge  of  a 
puitpoae  or.  intent  .'to  kill  as-  a  part  of  tlM  overt' 
act  alleg^^  a^,a  $:r|m^      .,    .,;,,,        .... 

iBd.  Note.^For  other  cases,. .aee  Homicide, 
Cjnt,  Pig.  Ji  195,  \m  Pec.  B^g.'f  m*! 

8.  Homicide  (i  22*)— Hubdeb  in  iAt  jfissi 

PeobeE.  ■     ' '    '  '■ 

The  statutes  of  New  Mexico  do  hot  afrn 
teinpt  to -ohaQBeitlia'.foBiBion-law  definition  xif 
murder^  ^nd  doe^s  pot  limit  murder  in  th«  nrj^t 
degree  to  those  no'ihlcld^s  <^mmitted  purpose- 
lyop  with  intenttO  IdlL  '      ■■'■■■         ■<-.'■ 

tea.  Not«.— (For  other  csaes,  liee  Homicide, 
Cent.,Dig.§§  35-38!  Dec-  ©igi  I  22.*J 

4.-  IVDlOTVmlft    Ann    'ImUBKATION     (I    70*)—' 

pi^Bi5;A)L,  Ebbobb.       . 

.  peteDoVnt  cannot  take  advantage  of  an  ob- 
vions  clerical  "error  corrected  by  necessary  in- 
tendment from  other  parts '  of  the  indictment. 

■[Eid.  Nvts.'>-*F0r  other  easesi'see  Iddictment 
and  Information,  Cent.  Dig.  §|,  209^214;  Dec. 
Dig,  S7».*]   . 

6.  Homicide   (i  137*)-:-Irdi,ctmeht— Mah- 

BLAtroHTEB. 

•  An  ittdictment  -^HKh- fails  to  allege  in  con- 
chirfon,  that  the  defendant' killed  and  murdered 
the  deceased  is,pu(9;Cient  to  cliarge  maoglaugh- 
ter,  and,  where  the  defepdant  was  convicted  of 
manslaughter,  he  cai^not  take  advantage  of  the 
d«£(Ct,' ai  h«r  was  mot  injured  tJbereby. 

VSdi  .Noteyt-JTor  i  other  cases,  see  Homicide, 
Cent.  Dig,  |i  228.-?30;   Di^c  Pig,.|  137.*] 
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Q.  HgiopinK  (I  ZTO^i-r-MoTivK— .QoESTioN  . 

FpBJtrBT. 

The  jury  in  a  hoitaicid)e  case  are  the  sole 
Judges  of  the  fact  of  the  existMce  of  a  motive 
on  the  part  of  the  accused,  and  the  jpry  may 
infer  a  motive  from  the  cotomiasion  of  the 
crime.' '   ■  ■  •  '    •    :  ' 

[Bd.  Nbt«.— Fo*  4Hhi«r' eases,' See  Homicide, - 
C«nt^  Dig.  I  563;   Dee.  Si»>:|  26».*} 

7.  HiiMictDil'   (I    266*)  —  BVtini«iai  —  Man- 

SLAUOHTBB..' 

Evidence  examined  ai^d  held  sufficient  to 
snstaiti  the  verdict.'  "  ,  ,' 

[Ed.'  Note.— For 'other "cases, 'see  'Homicide, 
Cent.  Diif.  H  «8»^1;  Dec.  Dig.  f  26&*] 

Appeal  ffom,  pistrict  Court,'  Ipdlfax  Conn- . 
ty;  before  ^Jystice  tloblprts. 

Jose  Ca^liilro  ikjpptoy^  was  convicted  o£ 
voiuntar;  .manslauglit^i'  'eind  .  nioved    for   A 
new  trial  and  for  ^iarrest"  of  judgparent,  ^nd, . 
on  denial  of  the  motions,,  defendant'  appeals. 
Affirmed.  '         ...  .  .     ., 

M.  G.  Bnti»e«9,  Andil.iLeaby,.  both  of  Ba- 
ton, for  appfiUaat    FraofcnWr  Clancy,:  Atty.  > 
Gen.,  fw  tbe  Territory.  ^  I    , 

.HANNA,  S.    NumeroHB  errors  are  assign- 
ed,' and'  we  -^vlU  -  consider 'ttaoae- relied  apon  • 
by  appellaotk'as  fW-as  pMslbIe,la'tbe«rdier 
presented.    ■  

1.  Tbe'  fits*  asstgnment  «t '«Kor;  18  tbat 
"the  indictment  charges  no>  offense  or  viola- 
tion of  any  law  of  tBe  terrltorjr  of  New  Mex- 
ico, becaube  itdciestiot  alt^e  Or. charge  that 
the  mortal  woOBds  were  inflicted  with  fe- 
lonious intehf  In  this  connection  it  was  urg- 
ed (a)  tb«t  'the  Indictment  does  not  cbarg» 
that ' 'defendant  diectaai-^ed:  the' pistol;  and 
(b)  that  the  Ihdletiuent  dbes  not  allege  an 
intehtWn  V)  take  the  .IHe  of  deceased. 

(a)  W»  eflnnot  give  Bertous^weight'  to  the 
CoiKteBrtlon  that  this  Indictment '  falls  to 
clwrge'thiat  defendant  "discharged  tbe  pis- 
tol/' The  InfUctment!  Is ;«s  follows:  "That 
Jose  Caslmiro  Mentoyat  late  o(t  f be  «ounty 
of  Colfax,  territory  of  New  Mexico,  oa  'the  • 
elgbteentb  day  of  Mard^i  in  tbe  year  of  oar 
Lord  oae  tbiinsaud  nltie  bundred  and  eleven, 
it! the  County  of  Colfax >aforeeald<-witii  force' 
^nd  arms '  in  .and  upon.  «ne  Jacobo  Gasadoa, 
then  and  there' betng,  unlawfully,  felonioudy, 
willfully,,  deliberately, I  premedltatedly.  and 
with  malice  aforetboogbt,  did  then  and  there 
maj(£  an  assault  with  a  certain  pistol,  then 
and  there  charged  with  gunpowder  and  load-  , 
ed  with  div«rs  leaden  buUets,  -which  said  pis- 
tol said  Jose  Caatanlro  Montoya  then  and 
there  Md  aod.b^bd.in'ihle  .bands,  and  said 
Jose  Casimjiso  Montpya  then  and  there  un- 
lawfolly,  felonieusly,  iwUlfuUy,  deliberately, 
premedltatedly,  and  vitb  malice  aforetbpusbt,  ■ 
did  point  and  aim.  said  pistol  at  ^aad  to.  the 
bo^  of  said  Jacobo  Casados,  and.  by  force 
Of  said  gunpowder  In.  said  pistol  contained 
as  aforesaid,  did  then  and  ttiere  unlavrfully, 
fojonlonsly,  willfully,  deliberately,  premedl- 
tatedly»  «nd-  with,  malice,  aforethpuight,  dis- 
cbarge, and  .shoot  twot  o£  said  bullsts  from 
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Mia  JVibfe  Caslnitro  'Mttiitoya,  u  aforesaid,  at; 
agalirtU'  (tafl  ibtb  tbe  ti^'of  saM  Jacobd 
CbsMdoa,'  wUctf  liald  bullets  by  fdree  bf  tiald 
KttatKMdet'oiiBtMliM-ln  Mid  pistol  ao  hOd 
Mid  4BAftarge«4^  8i[ld'  Jbs«r  iGaMmlt*fr  Moni^ 
tojTM'M  tif6r^aa!ldi'  OUI  tlKH  attd 'tlMfft'  T^ito 
and  ia''th«:  boOf  «l-  aaM  lacobo  OaBados 
Mrik«  aiiA-enMr^  itttV-Mild'MiUebraid  thm^- 
fey>'  tUm  «nA  tM>e  InffiMtwo  ta«rtal  Woidtdt 
upon  «dia<l»-41w  body  of  aatd  ja«obo'  Caaa- 
doi.  M  which '8afdi««anaiJ  80  caused  and  In-' 
■Ictcd  a>  afoDcnildi'kbM'JambO  Gaisadois' did 
tben  ahd  than  dle^'icdntniry'  to  tbe^tbrm  oi 
tbestatote'to  sadnonwmaMattd  provided,' 
and  agatectt  the  psacetamd  dignitj  of  tbe 
territory  of  New  Mexico."  It  mipf^tin  tliat 
tbe  ^eKendant  wu  iihurged  wltta  dtoahargkig 
Wd  •booiltig!."MrO>  ot  aaldi  ballets  fromi  oat 
of  said  pistol,"  and  by  all  reasonable  Intend' 
Stent  be  ssnat' bare  Alscbarstd  the.  pistol. 
TUfl  1»  eleikEly  saffloient  In '  tte  oiilnlon  ot 
tbe  covEt.  i  •     '■ 

0>)  Tb«.8Qtond>cronBd  itrged  In  attpport  of 
tbi^  n<wtCTiwgHt:Of  error 'presents,  a  more  se- 
rloqa 'Appeet  and/ oaeitbRt  nwneroas  courts 
have  d;ia.eried  wAtb  r«apect  t«.  ,Xbis  gBormd 
V^qsents  the  allieKed;pe«ewity.pf  tbls. indict- 
ment cbari;]^  aniin^t'to  kill,  r 

Tbe.  Mi01cf(i°ent  i  Is .  based  uptw-  section  1, 
C.  30,  of  tbqiSefi8lp9  [.aws  «C' 190X,  wbleb  Is 
as  fpl^.nsi  "All  murder  wblcb  sball  be  per- 
petrated by  means  o(  poison  or  lying  in  wait, 
tortnre,  or  by  finy  l^lqd  of  willful,  deliberate 
and  ,pr;emedltated  .fciU4ng;  pr  ^rblch  is  com-. 
Eciltted.  intbe  perpeUat^n^pf,or  attempt  ;tO! 
perpetrate,  apy  'felony,  ,qr .  p^petiatedi  from  a: 
d^llt)erat^  ^d  prei;neditated  desjlga  u^ilAwful- 
ly  asd.nfaliciaijB}^  pft  o/Teot  ^be.de^tb  of  any 
bumaji  being,  op.  fi^petrated  .by. tany  , act- 
greatly  daogerous  to  tbe  ^)vea  of  otb^i;s>  and. 
liidlct^tlng  a  deprave^  ^.ind  regar41ea»  of 
bumap  life,  8|^U  be.  f^eeiped  marder  In  tbe 
first  degree ;,  ;ind  all,, other  ^b)da  of  . murder, 
sball  'be,,dfemed,^iur.der  1^  tb^ ./second  d^ 
KJ^e-"        '         '         '";.:.'  \  ■       A  ■    ■■     ■■ 

[11  Xbe  corompp7**'?'ifi''*4>:S^  'la  Jn,;force 
lii  New  Jle^lcb  wept  'wjbej;^  it  mw  btiyie* 
been  repealed  pr'njD^fiea,hystatujte.  Lik^- 
wlais'  cou^mon-law^  procedure  A^ntiauea  '  In 
force  bpjre  .except  ^Ije^re,  special  >pro.ylalon  Is, 
made  by  .statute,  fp  ^e  .^^c|u^p  of  tb^ 
Commob-Iaw  procedure.  At  coiumon  law 
tbere  were  no  degrees  of  murder,. and  tbere 
were  but  two  degrees  .|6t  fejqnlous  homicide," 
mnrdei^,''  and 'manslaughter.  By  oulr  statute 
we  baTe  two  degi'ees.of  murder,  first  ^n^  sec- 
ond, ahd  likewise  Twb  degreed  of' manslaugh- 
ter, voluntary  and  Involuntarjr,  'At  tbe  com- 
mon law,'  murder  is  deflued  to'  pe  the  unlaw<- 
ful  killing  of  any  rea«6uable  creature  In  be- 
ing and  bndertbft  lillng'^  peace,  wi^h  millce 
aforethought,  either  eii)fess  or  implied.  4 
Bla.  Com.  IdS.  Sectioii  10^  of  Co^p.'  Laws 
of  1881  dMned'  iuUl^ei'  in '  stibstantla)^'  OiW 
foregoing  Janguiigfe.'  ''-^  \    "'  '      "   ' 

In  Scbaffer  '▼.   State;  ^2'  Neb..  BST*.  «5  N. ' 
•W.  S9*  it  Am.  8t."Rep.'2T4l  leited  by  appel 


iailt,  It'U  correctly 'fefattid  'fbifa^  ebmmbn 
Ia#  a  irarpose  br  desl{^  i6  kill  is  ^ot  an  es-, 
^ntlal  ingredient,' 'bi^  Ibis  also  fh^re  8^te(l( 
that  ihe'  rule  of  thte  bbmtac^'iaw  has  been 
cteingea,  aHd  the.  pu^se,  te^gnj  or  intent 
to  kill  mlist  Adw  be  allege.  The  statute 
construed  by  this  cbtirf  contains  the  wotil^ 
♦pur^sely"  In  defining  the' crime  of  tnurdeil 
In  the  flrst  degree.  Iii  thU  "case  the  cfxari 
followed  the  rtile  laid  down  by  the'  Supreme 
Court  of  Ohio  in  the  cas^  of  T'outs  t.  Stat^, 
8  Ohk)'  St.  «i9,  construing  the'  statute  of  Ohio, 
likewise  contdinlng  the  Word'  "purposely"  In; 
its  deflnltfoii  of  tbe  Crime  tff  murder  in  the! 
first  degree.  .  '' 

In  the  case  of  Hamilton  v. \rnitiBd  States, 
26  App.  D;  d  368,  It  is  Clearly  ported  out' 
that;  hi  those  Mates  In'wfalcb'tbe  statutes 
haVe  simply  kdopted  tbe  corijimon-law  defini- 
tion of  murder, 'an  Indictment  ^ay'Ter^  prop- 
erly omit  a  direct  charge  of  ajjtirpose  or  In- 
tent to  kin  as  'fc 'port  of  tbe  overt  act  al- 
leged as  a  crfm^.  '  Davis  t.  Utftb  Tefrritory. 
161  TJ.'  S;  270,  14  8tip.  Ct  828, 38' I*  Ed.  183. 

[f]  It  Should  be  borne  tnr  mind  tbtit  tMt 
statute  does  not  attempt  to  change  fhe'definl- 
flon  of  the  crime  of  murder  as  knb.wb  to'tbe 
oommbn'Iaw.  It  ptovldes  that  "?ill  murder' 
which  shall  be' perpetrated  by  "ni«i^ti8..of  jpol-' 
son,  br  lyinfe  in  •vfalt,*'  etc.^  shajl  be'-dehoml-' 
natedas  murder  i;r'the  flrgt  degree;. '%nd  all, 
other  kinds  of  mbrder  Bhall'be  de^ed  mur-' 
der  In  the"  second  degrbe."  It  has  been  Said 
that  the  legal,  scope  of  niiirder  as  a  .generic 
term  is  unchanged  i)y  this  class  of  statute^. 
!•  Wharton's  C^tlm.  Law",  {  393..'  ;'; 

IS]  Oir  'statute  does'  not  Ilinlt  murder  in 
th'e  flirsf  'dei$r^  to'  those  (ibmicides"  co'n^tQit-s 
ted  purposely  or.  within  Intent  ;|o  kll'l, ,  i^'^  our. 
opinion  the  essential  elements 'of  opr  stpit;] 
ute,  so  far  as  cballe^ngedTby,  tbb  asafg^m^nt,, 
have  been  charged,  in  the  l^dlctipent  fn  tbiij. 
case.  "I'he  first  assignment  of  error  is  tbese-, 
fore  not  well  .taken 

2.  l^be  second.  assigi;ineQt  of  eppr.  rellal. 
upon  by'^ajppellanfs  |lB  that  a  '  y^riancs^,  ^-. 
pears  up^n  the  face  of  the.,  IpdiQ^entj  b^. 
Cause  It  alleged  tbe  assauU  'vpa?.  ^|i/ie.  upoja. 
"iacoba  tasadba,'.'  .^and  the  prpjof  disclo^, 
that  tbe  assault  was  made  ,ou  ."J^qobo  Cas-., 
ados."..  In  this .  connection  it,  i/j  urged,  that. 
It  was  not  within  the  pro«lnfie 'of ,  the  cour,t 
to  deqiaie  the  name.  "Casadoa,"  appearing'  ijo.^ 
tbe'lri'dlctment,'tb  have  beeip  ji' typbgfaphfqal 
ertor.  ,'  ■       '"    '.' '  "  .   ,'    ' .  .  \  . 

Referring  tb't^  Indictment  we  find  that  it 
charged  as  follows:  '  "Tia^  Jose  Casimlro 
Montoya,  latb  of  the' count'y  of  Coif  ax,  terri- 
tory of 'New  MeiicoVon  the  elgh'teentb  day 
of  March';  In  the  year  of  pur  Lord  one  thou- ' 
sand  nine  bundreff  and'  eleven,  'at  the  coun- 
ty of  Cblfax  aforesaid,' with' f'orce  and  arma,' 
in  and  upon  one  Jacobo  Casadoa,  thefi  and 
the're  being,  unlawfully  felotilously,  willful- 
ly," deliberately,  premedltatedly,  and  'with 
nialicb'  afotetbou^h't,  did  then  and'thcire  mate 
an  as&ault  wfth  ia' certain  ]>istoli  tiien' And 
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there  cbajr^ef)  .-wUb  fqnpovfder  and  loa«Aed 
with  divers  leaden  bullets, .  which  said  pla- 
tol  said  Jose  iCasfmlro  Montpya  then  and 
there  had  and  held  in' Jtlf  hands,  and  said 
Jose  Casimlrq  Montpya  then  and  there  un- 
lawfully, feloniously,  willfully,  deliberate- 
ly, premeditatedly,  and  with  malice  afore- 
thought, did  point  and  aim  said  pistol  at  and 
to  the  body  of  said  Jacobo  Casados,  etc." 

[4]  In  four  other  essential  charging  parts 
of  this  indictment  the  name  of  deceased  ap- 
pears as  JacolM)  Casados,  from,  which  it  dear- 
ly appears  that  the  writing  of  the  name 
''Casadoa"  Is  purely  a  clerical  or  typograph- 
ical error. 

The  object  of  an  indictment  is  definitely  to 
apprise  the  person  accused  of  tl^  offense 
with  which  he  is  charged,  so  that  he  may 
properly  prepare  his  defense,  and  it  should 
be  so  drawn  that,  in  case  any  other  pro- 
ceedings should  be  taken  against  him  for  the 
same  offense,  he  oould  plead  a  former  .ac- 
quittal or  conviction.  Ball  V.  United  States, 
liO  V.  S.  136,  11  Sup.  Cti  761,  35  L.  Ed. 
377.  It  is  quite  apparent  that  appellant  was 
notified  that  he  was  accused  of  having  killed 
Jacobo  Casados.  In  our  opinion  this  was  an 
Qbvlous  plerical  error  corrected  by  ueces-, 
sary  intendment  of  other  parts  of  the  indict- 
ment 22  Cyc.  291;  State  v.  Morgan,  3$  La, 
Ann.  293;  State  v.  Ford,  38  La.  Ann.  797; 
Greeson  v.  State,  6  Miss.  (5  How.)  33. 

[5]  3.  The  third  assignment  of  error  urged 
by  appellant  is  that  there  was  no  allegation 
in  the  indictment  that  the  defendant  killed 
or  murdered  deceased.  This  was  the  princi- 
pal ground  relief  upon  in  support  of  the  mo- 
tion for  a  directed  verdict,  and  was  also  set 
forth  as  one  of  the  grounds  in  support  of 
the  motions  for  new  trial  and  arrest  of  Judg- 
ment. It  is  here  urged  as  one  of  the  al- 
leged errors  of  the  court  below  in  failing 
to  direct  the  jury  to  find  a  verdict  of  not 
guilty. 

The  motion  in  this  respect  Is  as  follows: 
''Whilst  the  Indictment  attempts  to  charge 
and  allege  acts  amounting'  to  murder,  it  does 
not  charge  murder  nor  any  other  offense, 
because  there  Is  no  allegation  in  the  indict- 
ment that  the  defendant  ihurdered  the  de- 
ceased, Jacobo  Casados."  This  charge  is 
suflli^ent  as  a  charge  of  manslaughter,  and 
therefore  the  Indictment  did  charge  an  of- 
fense. 2  Bishop's  Crim.  Pro.  (4th  Ed.)  {  548. 
'  The  conviction  here  was  for  manslaughter. 
We  are  of  the  opinion  that  tjiis  assignment 
of  error  must  be  overruled. ' 

[I]  4.  .The  next,  error  assigned  is  that  the 
court  should  have  directed  a  verdict  because 
the  territory  failed  to  establish  a  motive 
for  the  murder,  and  that  the^e  was  no  sufl}- 
ciient  evidence  to  iprove  an  intent  to  take  the 
life  of  the  deceased. 

We  have .  carefully  exftiuined  the  record 
and  .flivd  that  Ueywundo  Leyba,  a  witness 
for  the  prosecution,  testtfieA  that  the.  accus- 
ed bad  stated  tg  Um  a  .f^wi|ijreeks  prior  to 


the  homicide  tbatf,, be  bad  tbre^  enem^9, 
naming  deceased  as  one  of  thein.  This  tea- 
tUaony,  as  weil  a?  the  reason  ^ssig^ed-  by  de- 
fendant for  the  pre-existing  enmity,  wero 
proper  subjects  of  consideration  by  the  jury 
a^  judges  of  the  fact  of  existence  or  nonex- 
istence of  a  n^otlve.  We  are  of  tbe  oplBkni 
that  the  jury  in  h»nilciii«  cases  not  o»ty  axe 
sole  judges  of  the  fact  of  the,  extetcnoe  of 
a  motive  on  the  part  of  the.  accused,  Imt 
the  Jury  may  Infer  a  motive.  .Iromitbe  com- 
mission  of  tbe  crime  we  ttae  motions  of  tlie 
slayer.  Wharton  o»  Homicide  (8d  Ed.)  f 
596.  The  question  of  Intent  orged  in  eon- 
nectlon  with  this  assi^ment  we  kave  con- 
sidered In  connection  with  the  first  assign- 
ment of  error.  .  • '  ■ . 

For  tbe  reasons  stated,  we  cannot  give  fa- 
vorable consideration  to  this  aasignment  eC 
error. 

[7]  5.  The.  appellant  farther  urges  as  s 
ground  fpr  reversible  error  that  tbe  court 
erred  in  overruling  the  defendant's  motion 
to  take  from  the  jury  a  portion  of  the  tes- 
timony of  Luciana  Blvera  antl  Bnsiebla  Blv- 
era.  It  appears  that  th«ee  ^tnesses  testlfled 
that  defendant -flred  ttvo  shete,  but  .on  cross^ 
examination  Lticlana  Blva«  qa^Ilfled  bit 
testimony  by  Stating  that  She  l>eneved  It'' was 
Casimiro  who  fired  the  shots,  a:nd  EUSebia 
Blvera,  a  daughter  of  Luciana  Birera,  testi- 
fied that  her  mother  told  her  that'  Don  Jose 
Casimiro  fired  the  shots.  Because  this  tes- 
timony is  asserted  to  be  conclusions  of  these 
two  witnesses  and  was  not  withdrawn  from 
tbe  jury,  error  is  alleged.  In  our  opinion 
it  Was  necessary  to  consider  the  testimony  of 
these  witnesses  as  a  whole;  there  was  con- 
flicting testimony  by  each  witness,  due  pos- 
sibly to  the  confusion  of  the  witness-  while 
under  cross-examination.  The  conflict  of  tes- 
timony was  sue*  that  the  court  properly  per- 
mitted the  jury  to  consider  it  as  a  whole 
in  order  that  it  might  determine  the  weight 
of  the  evidence,  as  well  as  the  true  mean- 
ing and  Intent  thereof. 

It  is  asserted  in  this  connection  that,  at 
the  time  the  prosecution  rested,  there  was 
no  proof  that  defendant  had  fired  the  shots 
except  the  alleged  conclusions  of  these  two 
witnesses  referred  to,  and  therefore  that  the 
court  should  ha"ve  directed  a  verdict.  The 
record  discloses  that  this  is  not  the  case;  it 
appearing  that  the  witness  Donaclana  Mares, 
for  the  prosecutiqn,  testified  ^at  t\fe  de- 
fendant. Immediately  after  tbe  shooting,  ad- 
mitted to  those  present  that  he  bad '  shot 
the  deceas^ed. 

6.  The  next,  assignment  of  error  was  that 
the  indictment  was  defective  because  it  did 
not  allege  tha^  deceased  died  of  a  mortal 
\yound.  In  this  respect  we  find  that  the  in- 
dlctriient  charged  as  follows:  "And  said  bul- 
lets did  thereby,,  then  and  there  Inflict  two 
mortal  wounds  upon  and  in  the  body  of  said 
Jaco^  Casados,  of .  which  said  wounds  so 
caused  and  Infllctied  as  afo^asaid,  said  Jaco- 
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feo  .CaadM  «M  than  and  than  dl«."  W«  fire 
deurly.  of  the  opinion  thia  indlctimMt  ia  not 
BDltiect  to  the  eriticlaai  ftdvaaoed  bj  XU» 
asslcnment  ot  error. 

7^  It  ia  alao  oentended  by  aiipellaiit  that 
the  erldence  1*  inaufBcient  to  avetaln .  the 
verdict  ot  the  Inry.  The  arguxnenit  la  aup- 
port  of  thla  contention  ia  addreaaed  prlatirl- 
ly  to  tte  weight  to  be  given  to  the  teottanonjr 
«f  the  aeveral  wltneaaea,  and  tUa  court  casc 
iwt  now  disturb  the  verdict  of  the  Jai7  in 
thia  caaei.  Tbeiie  waa  aubatantla).  •Wenaa 
offered  In  the  caae,  and  It  waa  for  the  Jtury 
to  welsh  the  aame.  We  lire  of  oplnien  tb«t 
tlie  eyidenve  ia  aufflelent  to  sqataia.  tho.Ter- 
diet 

A  nomber  pf  additional  aaalgnmenta  of  er- 
ror are  dealt  with  In  appellAnt'a  brief,  anta 
apparently  waived.:  hat  all  have  been  eon- 
sidered,  and  ve  an*  of  the  eirtnlon:Matt  no 
reversible  error  has  -  hem  found,  therefore 
the  ludgment  of  the  lower  eport  ia  aflppelL 

FAmcs;B».Jl^and  ABBOTT,  District  Judge, 
concur,  r 

m  K.  H.  isr> 

TOKTVT  et  al.  v.  FITZOintAtjD  et  bL 

tSupreme  Court  of  New  Mexico.    May  S, 
1912.) 

(SwttahuM  by  th»  CourtO 
L  AtpulI.  ajis   Ssmb  (|  881*)'-RKvnnr— 

Pbxstimptiors. 

Every  inference  not  contrary  to  the  evi- 
dence or  otherwise  appearing  to  be  nnreaaon- 
able  wOl  be  drawn  from  the  facta  found  by  the 
court,  and  in  caae  of  doubt  that  presumption 
will  be  preaamed  correct  which  lupporta  the 
Judgment. 

[ESd.  Note.— For  other  caeea,  lee  Appeal  and 
Error,   Cent.   Dig.  U  8728,  3762-8771;    Dee. 
Dig.  I  »31.*1 
2.  Appsai.  Ann  Bbbob  (|  1.011*>— Rnvnw— 

QcBsn6N8   or   Fact  — CoNrucnna   Bvi- 

DKIfCB. 

The  court  win  not  disturb  flndinga  of  fact 
where  there  ia  any  substantial  dispute  upon  the 
evidence. 

LSM.  Note.— For  other  cases,  sea  Appeal  and 
EhTor,  Cent.  Dig.  il  8883-8980;    Dae  Dig.  | 

ion.*] 

S.  MiNBS   Airn    MiNKBAU    (S   97*)— MiNiiro 

PABTMBtaBIPa— PBSaUUPTIONS. 

Every  agreement  for  the  working  of  a 
mine  ia  a  mining  partnerabip  except  where 
there  has  been  an  expresa  agreement  to  consti- 
tute a  fun  trading  partnership,  but  such  latter 
agreement  need  not  be  proven  by  some  express 
words  of  the  partiea,  describing  in  exsct  lan- 
guage the  relationa  intended  to  be  assumed,  or 
negativing  in  express  words  their  intent  to  be- 
came  mining  partners. 

[Ed.  Note. — For  other  cases,  see  Mines  and 
Minerals,  Cent  Dig.  |  223;  Dec.  Dig.  |  87.*] 

4.  Muras  AND  MiNBBAU  (H  87.  100*)— Mm- 

XlfO      PaBTNBBSHI?8  —  DlBTIMOTION     FBOM 
OXlfXBAI.  PAMTRBBftHIF. 

The  chief  fact  which  distingniihes  mining 
from  general  partnerships  is  the  absencw  .«t  the 
delectus  personia  in  the  former  and  the  re- 
aultant  rules,  that  the  sharei  of  mining  part- 
ners may  be  transferred  to  aih^ri,  who  become 
partners  ib  tiim  by  ac^ttiring  such  interests, 


wltboat  working  a  dissolatton  of  the  partner- 
ship. 

[Ed.  Note. — For  other  cases,  see  Mines  snd 
Mlnerala,  Cent.  Dig.  If  222,  226;   Dec.  Dig.  H 

iff,  loa*) 

5.  MiNBS   Airo   MiNKBAU    (i   99*)— Miiftira 

PABTMEBSHIPn— NATUBB  MUD  LLABIUtlBS. 

Where  there  ia  an  express  agreement  be- 
tween the  parties,  and  it  appeara  therefrom 
that  they  contracted  with  the  object  and  pur- 
pose of  relying  open  the  delectoa  peraonie  in- 
their  relatioB,  the  fact  that  their  buaiaeaa  was 
the  working  of  a  .mine  does  not  a(fect  their  re- 
lation or  liability  as  general  partners. 

{Bid,  Niite.— For  other  cases,  see  Mines  and 
Minerals,  Cent.  Dig.  H  228,  224;  Dea  Dig.  f 
88,^3     ., 

8.  AiTPBAi.  Ann  Sbbob  (|  183*)— PBiBEirruin 

gluBsnotts  M  LowKB  CocsT— PucADine— 
tATxmiiT  or  Cause  or  Action. 
Where  the  flndings  and  Judgment  are  sinf 
ported  by  the  evidence,  and  it  appears  that  the 
caae  waa  decided  correctly  upon  the  merita,  the 
ohjectlon  that  the  complaint  doea  not  state 
facta  sttfliclent  to  constitute  a  cauae  of  action, 
not  nrged  In  the  court  below,  and  which  might 
have  been  obviated  by  an  amendment  of  the 
complaint,  is  wsived  and  cannot  be  urged  upon 
appeal  for  the  flrst  time. 

[Bd.  Note.— For  other  cases,  se4  Appeal  and 
Btrer,  Dee.  Dig.  i  188.*] 
7.  Plcadino  (I  418*)  — Waivb  op  Onno- 

TlOna  —  RUIJLNO  OH  DntCBBBB  — Plbaoino 
OVKB. 

Where,  upon  deitaurrer  being  sustained  to 
the  complaint,  the  plaintiffs  plead  over,  they 
thereby  waive  the  error,  if. any,  in  austaining 
the  demurrer. 

[Ed.  Note.— For  other  cases,  aee  Pleading, 
Cent.  Dig.  IS  1388,  1403-1406;  Dec  Dig.  | 
418.*] 

Appeal  from  District  Court,  Bernalillo 
County;  before  Justlte  Abbott 

Action  by  J.  d.  Daily  and  another,  dolny 
business  under  the  firm  name  and  style  of 
the  Zack  Metal  Company,  against  George  E. 
FitEgerald  and  others,  individually  and  as 
copartners  under  the  firm  name  and  style 
Of  the  Torpedo  Copper  Company,  and  oth- 
ers. From  the  Judgment,  defendants  ap- 
peal, and  plaintiffs  file  a  cross-appeal.  Af- 
firmed. 

Prior  to  August  8,  1806,  the  Torpedo  Min- 
ing Company,  owning  the  copper  property 
known  aa  the  Torpedo  Mine  at  Organ,  N,  M., 
had  gone  into  the  handa  of  Nicholas  Oalles,. 
as  receiver,  appointed  by  th^  court,  and 
the  defendant  Geo.  B.  Fitzgerald,  being  a 
practical  mine  operator,  had  some  negotia- 
tions looking  to  a  purchase  of  the  mine,  but, 
being  himself  without  sufficient  means,  waa 
seeking  to  associate  with  himself  persona 
who  could  supply  the  necessary  money. 
Through  the  defendant  Frank  A.  Helmer,  a 
lawyer  in  Chicago,  he  became  acquainted 
with  the  defendant  Foster  and  succeeded  In 
interesting  him  In  the  enterprise,  and  on  the 
3d  day  of  August,  1806,  Fitzgerald,  Foster, 
and  Helmer  entered  Into  the  following  writ- 
ten agreement: 

'TThls  memotaiiddm  Of  agreement  made 
and  entered'  into  this  third  day  of  August, 
1906,  by  and  between  N.  O.  Foster  of  Fair- 


•For  other  cun  ii««  ffm*  tofiic  fj^i  McVo>  NUMBES  la  De«.  Dig.  *  Alt.  Wt.  Ksy  N*.  Bttim  A  Omr 
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cfattdiiiWisiiOiMn,'  ka&  George  B;  FUtagierald 
of  El  Paso,  Texas,  and  Frank  A.  Helmer  of 
CblcagO,  lllludls,  witnesseth:  .  ,  ,., 

''"TixsLt  whereas' said  George  "E.  Fltege^al^ 
4999l>d./;J2»i!t)r)  lias,  jvade  »  preposition  -  to 
Nlidudaa.fialles  aa  receivM  of  the  Torpeflo 
Mttltig  Co.  at  I-«8  CriKws;  New  Mexico,  for 
tt|^,  purchase  from  bi^/^  s^ch  recelrer  oi, 
ttie  Tprpedo  Hlulug  pcopect^  so  c^Ued,  more 
speclfleally  desci<i4>«d'.lo  saia  proposltfott,  at 
anft  fot  a  prfoe  of  tjlrffe  Ijundred  ^tbiusaid 
do^rs  (^00,000)  upon  tern^  \n  sal^  Pfj^po- 
^tlbn^  specified.. c()veriiK  a.pealod.<if  twu 
years  for  the  payment  thereof  In  partial  p'alr- 
ment^.-and'it'U  tudevBtoocI  by  tbw  tttrtlea- 
bertto  that'  the  cqtfrt  at  La^  Cfuces  has  au- 
thorized th^  receiver  .to  accept  safd  prqposl- 
tfon  upon  said  Fitzgerald  filing  a  gpod  anol 
suffirient  bond  In  the  penal  sum  of  twenty- 
flre  thousand  .dollars  ,  ($25,QQ0)  <»nd|tlQned' 
upon  the  payment  of  tw;enty-fiv«  thoasand 
dollar?  ($25;O0O)  first  payment  on  eaid  pnt^ 
<*hd8e  'iSrlce  '*Uhln  siif '  n»poHis,,,ana;  further 
<iofyilti<<nf4  tb|it.)?aid  i»in<n<f  property  shall 
be  kept  free  from  lleqsiind  {neambnuiceB  och 
catslonad  .by.'«iid  JPlUgencld  during  his  ppi 
sratlon  uiider'«ald:coiiti<act  with  said  receiv- 
er, and  whereas  the  sal^  Fo^tej;.  first  paWy, 
is'  about  to  fiirulsb;  or  procure .  said  bond, 
aad  advance  , to  the  .'SDtM'prlBe  a  .eufflclent 
amount  of  money,  not  exceeding -the,  sum  of 
flfteei^  thol^pd  dollars,  (il5,(p^^a^  ^ball  be 
ifeqhired  in  the  procuring  pbss&^sion,  ppen> 
Ing  and  operating  of  said  mine. under, the 
terms '  of '  said  coii^act,  with  sai'd  receiver, 
for  which  services  and  money  ^o  bp  required 
^ald 't'bster  Is  to  ^ecielve  a'.comp.ensatlpn  In 
the  way  <}f  a  conveyance  hereaftex  of  a  p}co-^ 
pbrtlonat'^  siiare'0£.said  mining  property. -'^ 
,  ';Now  fiierefore,  It  Ig  agreed  .between  ,,{:)ie. 
p'aftie9'  hereto,^  follows:  ,  That  s«Id  Foe-, 
tei;.  "will  prqiylde  or  furnish  t|ie  ^^rity,  or. 
Indemnity  requlijed.fbf  the  proc^rio^,^f -th^ 
bond  In  question  in  the  penal  sum  of  it\vie]^ 
ty-flye  thousand  dollars  ,(|25,000^  conditlou- 
«fl'as'  aforesaid'  from  a  surety  'Company, 
jttrsuant  t6  the  order  of  saidpiirt,  and  that' 
1»4'  will  'ad^kbee  sncb  stims  as'sHall  be  te- 
t(li\tM'  ffer'prdenrlng  possession  and  prbsecU; 
ttthes  cfi  dp^raHiidns'  nnder  said 'conti'dct  tpOp' 
i&id"mitiing  property  rioftb  'exceed  the'siim 
6f' fifteen 'th^satti  dollars  ($I'S,0()0),  as'  the 
sjltti'e'''inay  be  required  by  i]x^  needs'  of 
Aild  operiitions  tind  cilled'  tor  from  time 
to  time,  any  add  hll  such  sums  to  be  con- 
strued ai^^an  advance  to  the  enterprise  and 
ti>  be  returned  and  repaid  to  the  said  fos- 
ter from  the  net  i>roflts,.  or  procee<is  o(  said 
enterprise,  and.  mining  operutious  hoieafter,: 
and  with\(i  a  perio>d  of  six  months  herefr,om- 
"''it  lis  further  agreed,  that  said,, Flt2«eraid 
sbaljr  'give  bis  whole  time  .and .  personal 
^erxlea  ,4ii4.,ajt|9en^onr.,to  fb^  mauagemcst, 
wjutrb^.' J^d.,  dpi^oppent  of.  said  mlnija,g 
property  .and  entef  ppisp,  hay^;  entire  cbaxg.e 
(t£.  and  resp<malbllity  therefor,  be .  being  al- 
lammAito  draW<tli»  sam.of  tw«  tawtdred  and 


fif  17  di6Ilab8  >  '($9S«y  <p^p  inantb  tc*  fce'^^tgea 
as  '  ocpMnesi  'ligidiBt '  said  enteit>rlse, '  anttt 
sMb  tUntt>aaJtbe  twieBt9>41re-tboasaild<dbU 
lars  ($25,000),  first  payment  under  sslii 
oodtrflot  «dl«d  'toir  had  been  madfl(i  Aid 
wMhoiit  t«rther  tfomp^tiMftloR'a*  isalaryi  - 

"it  its  furtliiar  agreed  tb«t  is :  <ijkrtbennicc 
of  tlM  vnterpiiM  a  ^o«pMratl«n  •  shttll  be'  oi<. 
ganlzed'-miaiar  tbeIa'«B  of  sJoAw-tyP tMbtdtai 
or  territory^**  b«< agreed  upon  by  Mtd  tfcirdft 
parties'  berctb'  \^'lt%  "iach  -anfouat  of  ciQ>It(d 
stock  ^'«  may  be  infutually  agv^M  upon,  and 
that  taie"  p»t^«rtton'  of  ^toek' of  «a1d  corpora- 
flan  or  Interest  la  the  enterprise  shall'  btf 
divided  M  foilewA:  2S%  tta«»eOf-'tb  N.  C 
Foster,  8%%  thereof  to  Frank  A.  HelEiei*,' 
and  the  reiaaittd(»  iB8%^  b  laid'^GeMKeB. 
Fieagerald.'  •'•  •  •  ■■'■  <<'''    ''      •  '  -i 

•i"ft  4s  'flirthetl  agreed  tb^^Htidve^aces,  bK 
fcerettrfdrtf'riikMMefl,'  mad*' *^«a(d' Foster  ttf 
said^ttterprtee  lb  fhe SvSyiof  teaney' advabci 
eft '  fo¥  the '  oW«lnl«g"poi<»eisteni  proe^tioa 
of  operations  thereunder,  and  the  conduct  of 
the'  busSriSiS'iianiectie^  VrHh  BAd-^terprise 
shall  be  treated  as  an  advance  and  -repaid 
as  hereinbefore  speeffled,"bTit  that  said  Flta- 
gerald  shall  not  be  personally  liable  iortha 
retucD  ^r ,  ptiymBiat,  -of  ,  ai^  -of.  ^1<^ ,  money 
Individually,  and  'that  said  tielmer  shall  be 
responsible  'to  the  said  Foster  for  the  Re- 
turn only  of  one-fourth  thereof. 

"It  Is  fiirtber' agreed  tbat  aAy  and  all 
antenntS/'lf 'ahy;  pdld'bysaid  TsjsfAr'  todp? 
his,  qbf^g^oJta.  upi9n,  said  Ibbhdl  \sbaU  be 
(4taEge9Me  to  the  .eaterprlse,  .aad  repaid  iA 
Wm  from  the- mining  properties  In  ^question;- 
olr;  fh^ir  pifo^d^'  a?  in  ',cas,e"  ftt  any,  debt 
of  the  enterprise  paid  by  liim. '  ';,,.!.  j. 
:  "It ,  is  understood  aad  agreed  that  upon 
tbei  brgaulzatlion^of-  sa<}h.'eorpoi'ation,  said  Ti] 
C.  Foster  shall  be  elected  president,  Frank  a! 
Hflmet'  iecjetai^  knd'trerfsute*,  knti  sa^rf 
Geb'i'ge''6."pitzgerald  shall'  be'^made  tb©  gfyi- 
e^)  mamsm*  laDditbataU  Ibreeisbailbe  dl- 
rafctarBj"  ■  >i'..-i:) '.  ;■   ■■-■■<:■.  .;i3  v;  -.« 

"[Signed]    N.  C.  Foster.  "• 

"Frank"  A.  Helmer.'f  !.«£ 
„^tfr. ii^-fi!f  eeMtioi^i,  9fi  0?e  a;^TC  eontract;: 
Fitzgerald  made  a  wiritten' i>repeBltloa  ta  tbe 
rtcStva-i'^'om behalf  of  MMi8eJF%na'  his  as- 
spdnfes,"  'to' piircbase,.  (jhe^'BiipJ^  ''The  re^ 
ceiver  ,KaB  duly  .authorized  i»K'<^e,  court,  to 
enter  /IntO'tbe-.  proposed-  cantiekeb  'With  Fttz^ 
ge-rald  aiMJTilK  associate.^  wMcb  he  did  orf 
the  13th  day,  of .  4.ug'u3tLa906.  .ijnder  the 
contract,  the  pnrchAsers.boiind^bemselTea  -ti» 
take 'poatessianp  of  the : -aatd  premises  and 
property' and'  pWceed-  to  "free  the  aiale  from 
wattr,  and  thSteaftep  prosecute  the  6pera> 
Hon  bf  safd  property  in  a'.canprllk^,mann^; 
condufit,.  ipiperat^,  and'  develop  ^!(id  ^line,  and 
mining -iiroperty'.  diligently-. and  la  a-  manoert 
consMent''a'nd  In  acctfrflaticei'ivlth  the  ustnr 
m'lberl^ke  niethpds.pf  ini(iij[ng,.'ftnd  ^Ir^lu  andj 
ke(^. drained  aad:~.Qarq.  foj:  ^paid  .mine  and 
property  In  a  good  and  w«rl{«»nllke  manner^ 
and  Specifying 'certain  "ott*  thhj^   to  be 
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done  Id  conoectloii  yflth  wtld  mine  wh!^ 
need  not  be  set  out  The  proposed  purchas- 
ers screed  to  expend  ^,000  aurlng  the  first 
year  In  dereloplng  said  mine,  and  executed  a 
bond  In  the  ram  of  $2S,00Q  for  the  payment 
of  an  debta  and  obllgatlona,  etb.  The  bond 
waa  famished  bjr  the  defendant  Foster. 

After  the  exeentloh  of  the  Contract  h«- 
tireefi  tM  tittee  defendants  In  Chicago,  L.  O. 
VMker  waa'  hired  a*  auditor  to  go  to  the 
■ainea  *iid  hM*  after  the  aoeonntliig,  and  be- 
tas nnaarsalntfed  with  litageratd,  and  douht- 
fid  «C  hla  naponMt^ty,  aaw  Helmer,  whom 
iMT  knew,  and  waa  awured  hy 'Helmer  that 
tha  «Dl8rpviM'  waa  batted'  by  in  three,  and 
tkat.tt  %a8  safe  tot  bisn  to  ga  Helmer  tb^ 
waat  with  ntsgerald-  from  . Chicago,  to  %*» 
Qiweea  to  osMpUtethe  deal  aad  to  SHlienn* 
tend  tha  detatti  Df  Ma  exacotlta.  After  the 
ezeeotion'  «t  tkaicoBtraat  fttr.tha  pun^aae 
of  tha  ntea,  Htrimer  and  FKa^nUd  went  eat 
t»  Otgaa  to  tha  arine  an4  spent  twoor  three 
d«7*  lo«kliig-oTeir  the  propositlw*,  after  which 
Hebncr  retampd,  to  Chlca«o'  aad  VltKeMld 
took  pofsessloA  of  the  vOna,  <Feoib  that'tfene 
Halmer  was  in  conatai^  ooanaraiBicatton :  by 
letters  and,  telegniais(  with  FUiwetald.  T«ck- 
er,  and  Fostar,,  and  .received  repomts-fnMiiientr 
ly  from  rit»gB^sl4  noA  Tucker  a>  to  what 
waa  being  doae  ^t  the  mine, ,  and;  communi- 
cated to  Foster. naif 0^)1^ ■  every thJlBg  of  tan- 
portjuio^.  or  jcif  Interefi^t  ,Mr,  Foster,  was  in 
Chicago  fregufptly  and.  rlisit^  Helmer  at 
his  office,  aiid  there, received  trom  Helmer 
ail  the  information  <;o^cern^.  the  mine  and 
the  wprkings  thereof  known  to  Helmer. 
While  Helme;r  was  in  Laa  Graces  on  the  flnt 
Tislt,  arrangements  were  made  IJor  the  inpor- 
pbratlon  of  the  company,  but  for  Tarlous 
reasons  the  majtter  of  incorporating  the  coo^ 
pany  was  delayed  until  the  Ititter  part  of 
October,  ISO?;  a  portion  o^  the  delay  being 
due  to  the  fact  that  negotiations  were  pend- 
ing, with  Tsrious  parties  for  a  sale  of  the 
iwoperty  by  the  defendants.  It  appears  that 
the  defeuAsints  decided  not  to  awAlt  ^e  in- 
corporation of  the  Company  before  proceed- 
ing with  the  working  of  the  mine,  and,  whllb 
no  agreement  in  express  tferins  betWe^  the 
defoidants  to  operate  as  a  partnership  until 
the  coi-porktibn  shdald  be  organized  and  com- 
pleted was  testified  to,  yet  that  trach  an 
agreeiuttit  existed  and  was  M>  uo'dinrtood  by 
the  parties  themdelves '  Is  abnndaiitly'  estab- 
ItaAed  by  the  etldedee.  FoMer'  etfhttnned  to 
adrahee  money  for  the  operation  of  the  mine 
far  beyond  tlie  $16,000  specified  in  the  6^1|^ 
inal  contract,  and  down  to  the '  time  <ft  'the 
organization  of  the  corporation  had  Advanced 
about  175,000. 

The  defendant  Foster  evidently  understood 
that  the  three  defendants  were -partners,  and 
that  he  was  liable  as  sncb  far  the  debts 
and  obligations  of  the  company.  In  a. letter 
td  the  defendant  FltBgerald  on  mmary  4, 
1007,  he  says:  <"What  has  beooae  of  the  In- 
coi^eiattoB  papers  for  the  Torpedo  Copper 
Compaay}    U  Mama  to  ma  theaa  paper* 


aught  to  b«  azecnted  anA  thine*,  put  Jn.Bh«ice, 
as  I  believe  it  Is  somewhat  dangerous  to 
run  that  business  the  way.lt  Is  run  .at  U19 
present  time  nnlnoorporated."    And  In  anoth- 
er letter  to  Fitzgerald  on  March  11,  IOO7,  ha 
says:  "I  am  quite  ^ n;(lous  to  have  the  incor<, 
poratlon  of  the  Copper  Company  completed 
and  the  .transfer  of  the  mine  to  the  compa- 
ny, on  account  of  danger  of  accidents,  etc., 
which  might  occur  and -embarrass  us  more 
in  a  partnership  business  than  aa  an  incor- 
poration."   ,And  in  anotlier  letter  on  July 
20,  1907,  he  says:    "I  have  been  urging  Mr. 
Heliuer.for  some  little  time  to  ^sve  the  in- 
corporatlou  put  through,  as  I  do  not  likf 
the  res^nslbillty   of.  the  thing  as  .it  now., 
stands,  and,  If  we  get'  that  i>erfected  In  good 
shape,  I  shall  not  be  quite  so  anxious  to  sell 
the  property,  but  you  kiiow  how  it  is  a^d,,tbe. , 
liability  might  be  too  great  under  the  pre»-. ' 
ent  conditions,"  '  Other  evidence  was. Intro-  '. 
duced  showing  that' the  three  defencknts  al-. 
80  had  in'  contemplation   the  .master   of  a  . 
town  site  adjoining  the  mihe^.  the  erection , 
of  a  smelter,  the  contract  for  -w^cti  was_ 
apparently  let  by  the  defendant  Foster  him' ' 
self,  and  the  construction  of  a  railroad  from 
the  niihe  to.  connect  with  some  other . rail-. . 
road.    The  business  of  operating  the  tnln^ 
was  carried  on  b^  Fitzgerald  under  the  name 
of  the  "Torpedo  topper  Company."    Tuclier, 
the  auditor  ancl  bookkeeper  opened  up  a^.set 
of  books  for  the  company,  and  at  the  head '; 
of  the  bobkii  he  stated  title  relatl'oiuhip  b«-^ ' 
tween  the  parties  as  follows;   "lE'artnershtp 
existing  between  Ji.Q.  Vaiater.ot  Fairchlld; 
Wisconsin,  F.  A.  Helmer  0^  ChicAgo,  111., 
and  George  B.  Fitzgerald  of  Organ,  N.  M^  ' 
being  the  individuals  composing  the  partner- 
ship and  ih  interest  as  follows."'   Eloth  Fos- 
'ter  and  H^lme^Were  at  the  mine  a  number, 
of  times  after  the  books  were  opened,  and 
both  examlhed  the  books,' but  there  vras  no 
direct  testimony  showing  mat  either;  of  them 
saw  the  Bjtatciment  entered  by  Tucker. 

itTunicArous  letters  from  Helmer.  td  Fitz- 
igerald  were  introduced  in  evidence  for  the 
'purpose 'of  showing  the  relations  of  the  par- 
ties-defendant  td  each  other.  In  a  letter  of' 
October  29,  l§de,  from  Helmer  to  Fitzgerald, 
'he  says:' "You  are  not  connected  With  peo- 
'ple'  ^ho  are  cdvertly  looking  for  a:  chance 
to  get  yo6r  scalp.  We  shall  not  need  Lang- 
worthy.  We  three  are  enough  and  we  will 
be  practically' one.'*  Again  he  saysjln  i 
letter  of  November  13,  1906,'  In  speaking  of 
a  proposition' of  Fitzgerald's,  apparently  to 
EKll  or  take  in  some  other  parties  In  the 
venture:  "I  have  rather  come  to  count  on 
the  Torpedo  as  an  enterprise  tn  which  I  In- 
tultltely  associate  only  yoorself,  Mr.  Fostei 
and  myself  to  all  substantial  purpoBes--wa 
have  a  good  thing  on  a  conservative  owner-' 
ship  basis,  and  there  is  enough  in  it  on  thla 
same  cdnservattve' btisls  to  make  it  a  per> 
fleetly  safe  and  thoroughly  profitable  eater* 
prifM'  for  OS  aU."    And  in  a  letter  of  ths 
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24th  of  rJoVember  of  the  same  yeeir,  Helmer 
Bays  to  Fitzgerald:  "Mr.  Foster  was  in  to- 
day.' Be  says  you  needn't  worry  a  minute 
about  falling  down."  In  a  letter  of  Novem- 
ber'28,  1906,  Helmer  says  to  Fitzgerald: 
"Neither  Mr.  Foster  nor' I  would,  want  to' 
stay  In  the'  mine  If  you  went  out.  'I  have 
depended  on  you,  and  jlr.  Foster  Is  depend- 
ing on  yon  through  me.  Neither  o?  us  aire' 
foolish'  enough  to  wiffnt  anything  to  da  with 
a  mine  except  Iri  the  hands  of  a  friendly, 
honest,  and  capable  a^apclate.  When  you 
go  out,  we  go  Out  too  undoubtedly,  Jor '  we 
are  simply  in  here  through  yoii."' '  Unfor- 
tunately the  letters  from  Fitzgerald  to  Hd- 
mer  and  Foster  were  not  produced  up6n  the 
trial  of  the  case.    '  ''  ." 

In  October,!  i^,  when  the  Incorporation 
of' the  ddimpany  was  completed,  afll  three  of 
the  defendants  signed  a  written  statement 
transferring  ttie  property  to  thi  cortwratlon 
In  exchange  for  Its. stock,  a  portion  of  which 
statement  read  as  follows:  "All  the  ac- 
counts and'  bills  receivable  and  assets  con- 
nected With  pr.  belonging  tp  tie  mining  en- 
terprise how' and,, heretofore  condutted  by 
us' upon  said  preuilaes  iaA  under  said  con- 
tract,'you,  to  take  the  same  subject  to  and 
you  to  assume  and  agree  to  pay  all  pur 
outstanding  liabilities  and  (Jbllgatlona  con- 
netted 'with  or  arising  from  the  business 
noK  aid  heretofore  conducted  by  vs  und^i: 
th^'  pame  'of  the  Torpedo  Copper  Company 
under  said  <^i)tract."' 

Fltzgeral^  ;had,  frxjm'.  the  time  he  began 
opterfltlons,  delivered '  all'  tte  ore  mined  to_ 
the  El.  Paso  Snxplter,  from  whpm  he  bad 
be€Jn  accustomed  to  receive  'advances.^  In 
June,  190T,  FUzgerald  began  negotiatloiis 
with  the  Torreon  Smelter  through  the  Rlalfii- 
tlff  Dally  for  the  smelting  of  th^  ores  of  t\»e, 
company.  His  desire  to  cfiang|e  Vas  prompt- 
ed'by  .the  fact  th*t  the  k\  Paso  Smelter 
would'  not  advance  to  him  a  sufficient 
amouDjt  on  the  ore  to  be  delivered  in  the 
future,  and  he  desired  to  make  arrange- 
ments whereby  more  liberal  advanoes  coU|ld 
be  secured.  After  several  Interviews  and 
much  correspondence,  an  arrangement  was 
finally  perfected  between  Fitzgerald  and  the 
plaintiffs  by  which  the  Torreon  Smelter  was 
to  reduce  the  ore,  and  plaintiffs  were  to 
advance  to  Fitzgerald  or  the  torpedo  Cop- 
per Company  the  value  of  the  ore  on  board 
the  cars  at  Las  Cruces,  N.  M.,  less  freight 
and  treatment  charges,  and  under  this  agree- 
ment the  plaintiffs  advanced  to  the  defend- 
ant Fitzgerald  the  amount  for  the  recovery 
of  which  this  action  was  InBtituted. 

It  Is  '  evident  that  the  -  substance  of  the 
communications  between  the  plaintiffs  and 
the  defendant  Fitzgerald,  and  probably  the 
contract  itself,  was  .sent,  by- Fltsgerald  to 
Faster,  as  Foster  in  hia  letter  of  Avgust 
26tb  to  Fitzgerald  says:  "Tea  apeak  of 
gettlpg  all  settlediiup  .?vlth  the  < El  .Paso. 
8nielter  people.    I  hope  you  will  see  that 


everything  and  all  cojutracts  are  settled  up 
to  their  satlsfacitioa  before  leaving  them,  as., 
I  imagine  v^e  dp  not  want  any  '^rouble,  with 
them  in  any  way,  shape  or  manner.    Ttiere-  ' 
fore  t^ere  -  shoi4d  be  a  peirfect .  uode);sti^ad- 
iug  with  them  before  ma^ipg  the  change. . 
'Neither  do  I  think,. wft.^sl^uld  enter,  into 
any  very  exteQsl^e..<^ntrE^cts  witk  thfl  it^pr^. 
repDj  p^ple.  ;  Setter  rse«t  hoTTt  tJiJings-  pan 
'out  first     I  am  undcu::  :tl^ -^ImAWp^w  that 
if  lany  contracts   are   ntad«,   it"  ahooM:  bei 
done  by  the  .TorBede  Gavpes  Qfmvsiat  m  k.- 
corporation^, :,I£.iy4«r,  ore  paasiAWt  .•»..]ro«'i 
e:a>eet,  tonnage  end:  valiut  Ii:oaiti4ee-i]u>  >ea' . 
sou  at  the  present  time  ,tbii  gating  -adrvauoea  • 
fromi  them;  aa.Ukely' by.  the  tUae  jioa'-need-' 
more  mwiey  you  will  hare  it'  ooailngi   -  F«»  > 
Blbly  yoD  might  need  aotab  tidvatKe8>0Bl«lllp- ' 
meats  of  ore-'untlT  yDU"get>'fixca  'Mth.'tbem." 
0&  October  S,  1907,<  Hrinwr  wrote  ntager- 
ald  with  reference -to  FitzgevaM'S  ftitlore  to 
coitaete  Cidtago -as  had  been  arranged':    "On  ■ 
finding  that  you  had  not  left,  1  sbb«ea  Mm 
(Fosf«r)  that  yiou  could  not  leave  nnde^  the' 
circumsttinces  If  Dally  waft  coniing  With  the 
pay  roll  epproacblng.     I  tBlBk   Foster  wUl 
Indorse  the  Torreon  Smeller  Contract'  propo-  ' 
sltlon;-  a^  he  now  seems  to  thot'tnighly  ap-^ 
prove  It."    From  tb'e  evldienie  It  a'ppcarS  be- ' 
jond   questlofa   thAt   the   defendant    Foster 
,knew  that  the  ET'-Paso  'SfneliJer  had'fafeen- 
maltldg  advand^'td  Fftzgeittld'on'^re  ship- 
ped, anA  that',  at  tbd'  tlihe  b^  the  chhnge 
ifrOiri  the  El  Paso  Smelter  to  the  Torr^ti" 
.Smelter,  Foster  hlmSelf  paid  'to  th^  El  P^so 
•  Siiielter  l-l.ttoQ  In  settlfenient  of  all  aidvaiipes.'^ 
mode  by  that  sipelter  notJ«iov?red  by  ore 
shipments.'     ..'  ■  ,'.  ' ,  ''  \ 

Iriie  plalflititf.s  advanced  to  the  ^defendant 
iFifzgerald,  undev  the  contract'  of  August  31, ' 
1907,  f  le.'sOO  in  money  on  ore  prior  to  .the 
incorporation  of  the  company.  This  ore  was 
not  tested  or  sampled  at  I<as  Cruc^,  -Pf.  i/L, , 
as  provided  .ty  'the  contract;  this  provision 
having  been  waived  by  both  parties.  The . 
price  of  .copper  h^d  materially  depreciated 
between  the  period^  of  the  shipment  of  the 
ore  and  the  time  for  settlenxent  under  the 
.contract,  and  the  quality  of  tiie  ore  shipped 
iwas  found,  when  assayed,  tp  be  such  that 
Its  total  net '  value  wa«  less  than  the  freight,  . 
treatment,  an^  extraction  charges  provided 
for  in  the  contratet  by  some  $1,488,  and  in- 
cluding the  excess  freight  paid  on  moistures. 
The  total  loss  was  $2,146.95.  This  action 
•was  instituted  to  recover  from  the  three  de- 
fendants the  advances  made  and  the  loss 
sustained  on  freight  and  treatment  charges 
and  molstwes;  the  plaintiffs  alleging  that 
the  defendants  were  copartners  and  that 
each  was  liable  individually  for  the  amount 
■claimed..  The  defendants  were  all  nonresi- 
dents of  the  territory  of  New  Mexico,  and 
service  was  had  only  upon  the  defendant 
Foster,  who  appeared  and  filed  an  answer, 
.setthig.  up  -the.contraot  executed  between  .the 
three  defendants  and  denying  the  liability. 
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Tbe  caiise  was  fif  Minflit^iP  tiransfened  to 
the- district  court  of  BehwllHft  eounty  aM 
was  heard  by  the  eoiitt^  a  ivttf  bteVlng  bfeeu' 
waived.  •  ■"  '"  '  '■'  ' 

Tbe  Cottrt  made  flDdlngs  of  Yalst'ld  (rnb- 
stance  in  follows?  "1:  ttie -copBrtoeMWp'o* 
the  t>laliitl(rs.  '3.  TMt  FltzgenaM'  entened 
iDtb  the  agreement  with  the  rocelter  (m  bft^' 
half  "of  himself  and  'hli»"aaeoc(ateB,  FbstM' 
a&d  Heltner,  and'took'  p<>sdesBlon  of  th»  mine 
In'itHe  •Joint  behalf  tintll  It  Was  tUttied  ov** 
tO'the  oorpoiratloD  orf'OctoMrieth.  4.  Tbiat 
Avtlitig  all"  thto  time  tike  ihre«<>  fldfeiUdnts 
w»re  {MttfieFs  ddldg  bU8lti8a»  under'tbe  dnu' 
nsme' «nd ''style  of 'the  XOI110AO  Copper  Oom^ 
pany..  'i5.  That  'as  uaabi  tUtsy  were  engaged 
In-'UM'  wersitlan  of  the'-oilnes  *ftnd  In  Idana, 
p*C|)«ntlDn8,'  wqik,  and  «xpendtturei»  far  tbg 
enotloiitaf  a  ameltiDK  iaad  red«<ilng  plant' fan 
tlw  ipnrpoee  of  exti'actiBff'  and  'itoi«ltlng'  &na 
and  the  acquixinig  .atad  exploiting  of  a  tdwn 
aHe-niiid  tlwy.. propose. to> use  ia  couteotlon' 
w4tb.  tile  dtfvietapine»b-:aiid  oiteratioBof  said 
ndnes.'  '  &  That  tbe  Mid  CMorge  n  fitager' 
ald^  on  the  erideiica^  bud  autborltir'vfr^mf  th» 
defendants  Natbani^  C  Boater  and' Fraqki 
A.  Belmer  to  market,  all  ores  extsacted  frou 
t^.said  iDlnes,  »od>  to  >pg«kum>  tdiranoos 
f HMD  the;  plaintiffs  on  ^eqouot  ptoMS  there- 
after to  bei.extraoted  and  mia^^isi  tbe  eon- 
dupt  Qf  the  Qopart^rahip  bufil«eB8,,iand  the 
defend«fit  Foster  knew.  thAt  snck  advan<^ 
vcere  being  madefy. the  p^liitlffisi,  .a«d  maidei 
nQ,4pbj«)(|tlf)n:to  them..  Z-ta;9.  That,  while «q, 
act^Bgi  tha.;Copartn«r8blA.,entfCed  into  the 
written  contract  fos.theisal^,  pf.tbe  <oree  ^, 
th^ plaintiff  and  proriding  tbat.tbp  plaiqtifla. 
wojoid  advance  buwb  oif  ,((i^^y..ff)oin.tMPfl' 
to.  timet  on  aceo.ui;it;  of  ^(^ftrw  t^e^ftw  to 
be  mined  ^blch  .vif^.  to  t^e,  r.epaJ4  with  «n^b 
ore  with  inter^t  at.  l,,Pfi;.  <^t  fL„tt^iitb^ 
10.  T^^  ^ntjb  .flnding..se^  totrtb,4n  4e^q, 
the  charges  or  deductions  to  be  jpa^e  far 
treatment,  freiglit,  etc  Ur  That  a  c<|Aslder- 
able  quantity  Qf  pre  was  shipped,  by  the. de- 
fendant coinp^tiy  to  the  plaintiff  prior  to  tlie 
organization  or  tbe  corporation,  but  the 
qaality  ahd  price  was  such  tliiELt  (l8th)  the 
freight,  treatment  .  and  extraction  ciiargesj 
'provided  for  in  fhk  aforesaid  contract,*'  ex- 
ceeded the  net  value  by  |1,483.62.  14.  That 
the  plaintiff  advanced  ^15,500  prlcir  6)  Oc- 
tober le^h  on  account  of  ore  thereafter  to  be 
•hipped,  and  paid  $1,000  to  Ifa^  '^ros.  for 
hauling  tbe  ore  which-  was  likewise  to  be 
considered  as  an  advance.  19.  That  the  d6- 
fmdants,  on  or  prior  to  the  month  of  De- 
cember, 1007,  ceased  to  operate  the  afore- 
said mine  or  to  extract  ores  therefrom,  and 
disposed  of  tbe  mine  to  other  parties,  and 
have  failed  and  refused  to  repay  to  the 
plaintiffs  tbe  aforesaid  sums  or-  any  part 
thereof." 

Upon  these  findings  the  comt  stated  the 
following  conclusions  of  law:  -^1.  Tttat  tbe 
•aid  George  B.  Fitzgierald  i  was  without  an- 
thorltir  given. In  «xpr«s^  termfe  to  pledge ^tti« 


^et«oitSl'  UedAf  of  bts  absMtates  in  the  said 
^^^rtirtse  or  to  borrow  money  or  contract  ' 
dAtti 'bt  the  operation  of  the  same  mining 
claiws,'atid  p«MonaIly  bind  them  or  either 
6f  tfaeife, '-bitt  had  implied  authority  as  set' 
forth'' id  fl&dings  of  fa<^  2  and  6' as  here 
above  set'  firth.    2i  ThBt.th«  sums  of  money  > 
ad'vancfed  by  the  pUiintlffs  to  or  for  the  said 
Torpedo 'CoiJper  -CSonipainy,  la  the  operatlwa 
of 'file' saw  ulne,  were  to  De  paid  back  in 
ori«  ft)  bte^  thereafter  shipped  by  said  Copper 
Company.    Si  That  the  plaWtiffs  are  not  en- 
tltI«J  "'tol '  rfe<terd*'  anything   on   acconnH  of  ■ 
frelghti  WeatmeW,  or  rednbtlon  cbaTges  pal*' 
on  the  ores  Shipped  by  oftiirough  them  to  • 
th^Tccrteki"  Smelter.    -4.  That  plaintllfs  are 
eiitltled  t6 'YecoVer  ftom  the  defendant  Na- ■ 
thftuMl  Ol  Foster  tbe  seve/ral  sums  advanced' 
by  the  plaintiffs  to  the  Tori>edD  Copper  Com- 
panj^.nadd  tbe  suili  paid  May  Bros.;  with 
intereist  frdni  the  date  of  each  advance  or : 
piiymtot  at  tbe  rat»  of  12  per  cent<  per 
«nnttm,  •  amounting  at  this  date  to  the'  sum  I 
<>f  f23,«4i:8i;  fe  all  of' which  findings  and- 
cobda^ons- tbe 'defendants  excepted."    . 

Oi^dgmbflC  waaentefM  bi  accordance' iwitb> • 
the  flMMgtf,  frotn'Wbteh  Jvdgmein  the  a9>i: 
peiiliifti  liinseeiitA  <tbli  hppeal,  and  tbe  «p--' 
petleea  ttOsO'  t>rMecnte  a  cross-appeal  from 
the  aetUttf'df  !tbe  coatt  411  holding  that  the 
piaMtittt  'weare  not  totMled  to  itocover-'  on 
aMolMt  of.  fteigbt,  treatment,  or  reJduetion  : 
chtt^^^s'paiff  oti  ore  shipped  ^  by  or  ttMngb^ 
tbM]"(o  tlw  Toneon  Smelter; 

•^Argued  KefljpiuROBKItTS,  Oi  J;/  HAKNA, 
^:j  and  RAmOEBS,  DMtrtet  Jtldge. '  -i  > 

Wkde'i^  .Ifrade,  of  .lii&B'O'u^,  for  apJElel-' 
lant  poster.  Vanfoii  ,&  Wood,  of  Albbauer- ' 
Qti^,' fi»r  aptaieek  '         '      .  / 

RbiEkT?^,  a'.'^.  (after  stating  the  iactit 
as  abbve).  Il]  The  .appellatt  contends  t^at ' 
the  Endings  of  the  trial  couit  are  not  suffl> 
dent  tp  siiptiort  ih^  Judgment'  The  findings' 
are  iei  but'lu  th^  sutement  of  facts,  and  It 
1«  hot'faec^^ry  to  repeat  them  here.  The 
attpellaiit  evidently  pr6cef!d|i  upon-  the  the- 
ory that,  ff  liny  doubt  exists  as  to' the  mean- 
ing of  the  findings,  that  doubt  Is  to  be  re- 
solved in  bis  favor.'  He  endeavor's  to  create 
such  doubt  by  'combining  and  'Confusing  the 
language  of  the  Hxth'  finding  of  fact  tliat 
Fitzgerald  had  adtborlty  to  make  the  cbn- 
trtict  with  ttie  first  conclusion  of  law  that 
this  authority  Was  not  gtv^  in  exjiress 
terms.  The  rule  as  to  the  construction  of 
findings  is  exactly  the  opposite  from  that 
contended  for  by  appellapt.  The  general 
rtile  Ifl  "that  every  ireasdnable  Intendment 
and  presumption  will  be  resolved  against  the 
appellant  and  in  favor  of  the  correctness  of 
the  proceedings  beloW."  8  Cyc.  276.  '  Apply- 
ing this  rule  to  the  constructi^  of  findings, 
every  inference  liot  contrary  to  the  evidence 
or  otherwise  appearing  to  be.  unreasonable 
will  he  (Uawft  i^rom,  ^e  facts  foflnd,  and  In 
case  of  doubt  that  presumption  -WUl  iM  |tre- 
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BTimed  correct  vrhl«J^wi worts  tbe  J9dgipeB(.. 
8  Cyc.  310.  In  KupcJtti  v.  Hunter,  £0  Bac,: 
397,1  the  icourt  says:  "The  pseeviWtianaii , 
w«  are  permitted  to  indulge  most  )>9.jn  vtp", 
port  of  the  Judgment  If  tbereajie  4oubta  , 
as  to  the  meaning  .of  any  finding,  diey  mnat 
be  resolved  In  support  of-  the  .jndgment^" 
Tested  by7U>l8  ttde,  we  tblnl(  the;  flndlngK 
are  sufficient  to  anpport  the  j4dgme9t,M .   - 1. 

.m  Appellant  arguea  that,  tbe, 494|«K8  lare. 
not  supported,  by  the  evideQce.  T14*  ooMrt, 
has  held,  by  an .  wibrokeii  ;Ui)q  of  d^f^oiw>> 
tb»t  it  will  not  disturb  flndilngs  at  fact,  .whei^ 
tkei*  ia  aoy-  aubstiMtttol  dispate  0904.  th9. 
eTidence.  A  giBati.mapy  of  the  disputed 
ffuits  In  the  csm  .w.^re.^taJbUsbsd-.fc^  iclTf 
cam«tanttal  evidence  And:  we  .fa9nqt  .say 
ttet  the!  .lower  coiwi  «ws  not  justified  i»  WT'' 
ririne  at  the  cowbulva  Ui  did<     ;,:' 

TJbe  prlndpai  «6qt^tic^,'i)r8e4  bir  appdr 
lant  Is  thatthedefcpdaqta  were  mtn^ig  part-, 
nen,  and  .therefore  that:  Fitzgerald  dM„POt 
liai[»  tbe  power.  ,totaiod  Foster  by.  his  4Pt< 
gassments  writb  th»  pjialwUffai  tbat  s  ntiii), 
ing  partnership  bas  «p«M'  fealjirtw,  di^ern 
ingiilroDa  other  partaarshies,.  lamwg  iw^^b 
aDff  a  want  of  ttt*  delectas'.p^nwBftsnu  and 
a  'OouMduent  want  pf  that  autbositri  iR>  tb4 
IndlTldual  members  to-  pledge:  tba.giersooal 
credit  .of-  their '  usoclatqs  ex««(pt  fo^'  the .  em^ 
ploynent  «f  laboT  and  similar  essential  pwr-. 
posea^  /Tbene  it,  of  eovive,  no  dtennte  a«  to 
tta«.e<iEit^ice  «fi  tbete  q^tieia;!  aaqoelatlomi 
known  as  mining  partoeBsblps,  and  as>>V>ith<i 
ladi'  4>t  -.power  of  »bi.  .mtmibw  thereof  .to 
bind  bis  «8Bo<tatcft:t0itb'»:'«rte9rt.of  .th«  IUdti 
plied  powe,r8  o;r,,a  commercit)!  partner.  B^t 
nnder  the  fl^ndings  jof  ^|^  ipurt  it.  is  appar-; 
ent  that  the  principle  (loes  not  appj^y  .^^  £^e. 
case  at  bar.  "'  •  •  •  4 

^Under  the  ahctb  .flmUngT  th^  court  ;fp«i^ 
that  !^itzgerald,  pn  the  evidence,!  had  au^hor- 
1^  from  the  defendants  Fpster  and  Helmpr 
to  marl^et  all  ores  extract!^ ' from  the.  mine 
and  to,  procure  advancei^  '''<>'fS  ^^  plfi^tiffs 
op  account  pf  ores,  thereafter,  .jplMf^  ,an4 
that,  tho ,  djsf endant  Foster  kpeyf.  that  such 
advances  ,v^^re  .  being,  pia.de;  ..and  pf  it^ 
fourth  finding  the  court, found  tliat  the  par-, 
ties  wer^ /'partners  doing  business  under  the 
firm  name. and  style  of  the  ^oipedo  Coppei; 
Company,  and  a^  si^cb  partners '^are  engaged 
In  t)iQ  development.  aJ^d  Qi>eratlon  of  the 
mining  property.''.  It  Jys.,eiiident  .that  ^ 
court  foiind  that  tbe  .part^  did  npt  sus^ 
tain  .  the  .relation  to  ,^ch  other  of  mining; 
p«rtoe;:s,  but  that  they  .were  partners,  sub- 
ject to  the  rules  relating  to  ai)  ordlnaij  paft: 
nersbip  in  trade^'  This  concluaion  is  strength: 
ened  by  th^  fact  that  the  appellant,  at  tbe 
conclusion  of  the  t^timony,  requested  the 
court  to  find  fact»  staqsving  the  existence 
of  a  mining'  partnership,  and  to  state  the 
conclusion  of  law.  therefrom  that  tbe  rela; 


'Reported   In /all   ta   tbe  Psclflc  Aeporter;.    c«- 

Srted  •■  a  uieBigrAnanBt  decUloa  #U]iout  splatoa 
•Uf  ML  M.  '       ..•-..;..,, 


tlonsbip  ezlstint;  Mfow  tbe  said  partie*  • 
constituted,  a  asiniBg  partpershJii.  This  the  , 
opiurtj  refused  to.dq«  b4t  made  tbe;  findings  ■, 
set  put  in  tbe  statement  of  facts.  ,. 

Tbe  appeUimt.contendS'tbat  the  agreement 
of  Angnat  8k  lOM,  as^  P«t  in  tbe  statement . 
of.  facts,  wtm  tbe  measncrp  of  tbe  power  of  • 
tbaif  pf^rtsers  And.  Umlt^  their  tights,' , and  t 
tbat  the .  liability  of ;  the  defendant  F«s1i9r 
mu«t  be  dettermlned  onder  tlie  prpivlslons  of  . 
said.«9intn»ct..  r  If^tbis  j»nip«iBltion  lB..aqrT 
roct.  there  aeotd  b*>na  doubt  .us  <to  tbe  non- 
babUltjt  oeLth».;dflfendnnt  Foettt.    Tbe  teirer,. 
court  -Jiowever,.  a<iddfiBtty  did  not  detennine 
hie  itabiitty  npek  focb  eentsaet  :  Ainaadinc  1 
of  the.  contract  wiUJeiidence  .tbe  fact  .that  It 
did  not  ptoMde  for  th».M>ifcing.'bf  tbo'  mfeiek . 
It .  was>  aimply  a  pielindnaxT  awn wgwwint , 
betardei  tint,  theee  ipaxtieB,  ptoriOia^ttt^  tbe  ' 
poKhaae  tty<iiFitBgeniiUi.'af. the  property,  tbe: 
furalsbtng  ef..tlia-.ln4anlnityJaona  by^  Foatcr, 
tbe-orgamlwitlon  vt  m  leaipnratlAta,  and  tbe - 
diiribibbtlon  .o«  tbe  bbsi^eeCvlook..  It  was 
ivtOaBOf  nevw  Ite  Utantlto  of  Cbe>  partlea 
i».ii!aiii7i'ioi,*:-nndcar:  tbia  wtttteb  'agBCement, 
ibb  extetaUe'aMnlng'eptoatioa8'wbl(ft  tbajy  ' 
dldi     Immediately  'after   libe'  pQtxsbaae^by 
FttagBraM  oC!<tlM>pRfp^t9'>  or  tbe  atgnlng' 
of  tbe^cvatnct  lertbtf  tnircbase,  steps  were 
taken  to  «bifapiet»  'the  fonnaUon  and  er- 
ganfeatlflta.ef  «  corporation  to  take  over  tbe 
property."  thlt  «tarf  delayed  from  time  to ' 
ttne,  aAd'FItBgetiald  contfiHied  worklnt^  the 
fuliae'  Bbd  Foiiter  to '  advance  m6ne:f  fai<  be^ ' 
yond  tb«^'ampttbt  Specffled  in  tbe  "preUmiaai^ 
written  atrniedient.    Otbertnidettakinga  wen 
begun   biy  tbb' parties,  and,  from   all  tbe' 
Clradnritbnees'  ahtt#n  tia  tlie  trial,  we  'bdtieve 
tbi^  «ourt  Was  IliMifled  in  coneTnaiAg  tbat  a ' 
pitittfefshfi)  S«ictsted  between  the  parties,  and 
that  n'wjis •imbJeeiC'to'^the  rules  relating;. to 
ad  prclQniaiy' partnership  in  tradi.    We  bbve 
set  toidi  -in 'the  statement  of  facts  many  of 
these  fact<"  ffld  cCWnmstincea. 

[SJ  The  appellant  contends  that  every 
agr^^eht  for  the  working'  6t  a  mine  is  a 
mining  partnecship,  except  \whe7e  t^ere  has 
been ,  an  topreM  agreement  to  Iro'nstitute  a 
full' trading  pertnerisblp/bUt  we  dp  not  nn- 
dersta'nd  that .  appellant  contends  that  by 
"express  ..agreement'* .  he  means  one  proven 
by  somo.exj^reu  loord*  of  tbe  parties  de- 
scribing in  .esacti  language,  the  relation  in- 
tended to  be.aJBsumed  or  negativing  In  ex- 
pro$s  word^  their  intent  to  become  mining 
pa^tna^.,  In  the  leading  casein  this  (Conntry 
on  mining  partnerships  (SklUman  t.  Lacb- 
man,  23  Cal.  2Q4,  8£l,Am.  Dec.  96),  the  court 
says:  "StUl  the;re  may  be  «  partnership  in 
the. working  C|f  a  mine  subj^t  to  the  mlee 
relating  to  »»  ordinary  partnvshlp  in  trade. 
IStory,  Part  {  82.  And  this  relation  of  part- 
nership may  -be  conatttuted  ^ther  by.  express 
stipulation .  or  by.  Im^catlon  deduced  from' 
the  acts. of  the  parties."  Xbe  court  evident)* 
17  foosd  tbat  tbe  nlattai  9t  tbe  defegdant 
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lister  to"ttle^eot«cpfi8«'VrwBDt'ttlla:t  ot  «■ 
itilntaitprpartiievr'    ■■  i  •  ••    •    ;  .     • 

dence  «<  the- ddlectns  p«r80MB:4n  t9ie^f<Aib^> 
abd  tlie  reaUlUnt > ral«0,  tlmt  tft^BMHids  Of 
mlnUg  .partners  mar  t>6  trauXesred^'to'oth-' 
er8,|Who  become  partners  ih  ttam  ItTi'Kcqalis' 
tag  Bdcb  IjiterostB;  and,  tts  tiJ^>  imrtnfers 
therefore  baTeinot  tbe  rUlbt  tvekoioae  tti«iv 
aasodfltM,  It'  neceasaTtly^toliawriJ  tliat  saob' 
attBodateB  Have  no  poorer,  to  •i^rsouaUyblndi 
tbetr  teUoW  nmnbert. ' '  SlEUlmiin  '  vJ  >  Ij«<^ 
Bian,^  .OaL  198,  88  Am;  Dm.  98;'  Daryita  T.' 
Bnrt,  28  Oal..669;  MeagbMT,  RMd,  M'Cblo. 
880,  34iPaou.6Slj  9'L.  R.  A.  406.  i  >>  i-  > 
'.  (6]  li^liere  'thei»<U  •H'/expriasi'tigreemeBt; 
b«twa«n  tile  pKMMi  and  >U<  ai^aia  tlter«-' 
from  that  tbey  eantracted.  with  the  objaot 
and  pmvos^  ot  celylagon  tbe  delecttur<p«r- 
Bons  In  tbelr  relations,  the  fact  tbat  -tbelri 
buBlness  was  tbe  working  of  a  mine  does 
not  Effict  their  relation:  <<nR  liability  as  gen- 
eral partners.  This  proposItloB  waa-Jdcddad 
b7  the  Supreme  Ck>tirt  of  California  In  the 
e«M  ef  Decker  r.  Howell,  42.(EaI.  637.  The 
ooort  says: '"The' main. qae&tlon  In  tills  case 
la  ^iMther  i  Howell  had  -authorttjr,  «ltber  'Ct- 
press  or  Implied,  to  make  the  note  In  suit 
It  la  equally  well  settled  by  the  decisions  of 
tUs '  court  that  no  such  authority  exists  in 
tte>c&80  of -an  ordltalry,  mli&liiK  (MirtntMMp.' 
The  decisions  In  Cklllman  y.  XiBChjnata,  23 
C^t  iOe  [83  Am.  Dee.  S6],;  and  the'ivatae- 
quent  cases,  place  this  exception  to  the  rec- 
ognized rule  ^.applicable,  to  tiding  part- 
nersftiips,  uppn  t^e,  ground  that  iq  sniping; 
partne;^;hip8  ^e  delectus  persoi^ .  doeo  not 
exist,  and  the  membership  is  continuously 
stihject  to  changes  hiyowl  the  control  of  the. 
partnMS..  But  it  is  po  ^i^pafagcpi^i^t  to  the 
^lutai-y. doctrine,  of  ,t^ei  ca6<ea,to  hold  thai! 
a  strict'  partnership  may  existln  the  work- 
ing of 'a|mlne  -tvhlch  shall  b^'  stibjeit  tothei 
IJQCidents  of  a  trading  partnership.'  TJtierp 
la.  nothing. In  itbie  .aatote  .of  the  ibiiainess.  of 
ibtntnff  wMcb  <orl»id»  'snch'  a  eontni^  -  If 
by  th^  terms  of  a  (Sotitract  of  mining  paFt> 
oership  it  "appears .that  the  cic>pdde|itial  i«-- 
Bit^on^  of  an  ordinary,  par^ershlp  are  es';. 
tiiBlisiie^,  and  that  tliVfirn).  |a,^ot  subject,  pT 
tba  Intrusion  «C  otherripaftoe^  at:.w^lt.  the 
itawnvf  Xhe  rale  tbitt  ne^tvicts  tlw  powMr 
6f  a  Slhgle  pann^rffaltls.;  fh^p$xtitMit6 
■trlctly  partperSi.Do't'by  i^^^on  of  thelz  copir 
aioB  Awnership  »t  tbe  mine*  but  as  tbe  result 
of  their  o^frn  agreement  •  •  *  In  Bain- 
bMag^  dta.Mlntty  4^,  the  atthor  says:  'But 
there  are.mlningooncerna.  which  «re  carried 
911  bs  paiftnen,.  few  in  nnavber,  aubieM  to 
mutual  sMeitiiMat  anA  tberfefiM  ttoM  doae^' 
I]r  eenneeted  by  mtitual  eonlldencc.*.  *  *>  9- 
There  may  be  n«t  difference  bvtweeta  Ht^  ef 
fhtt',klii^  and  those  engaged'  in  any  6!l^er 
distinct  buslnesa  as  general  partners,  an4 
those  wko  ace  netiworklng.  partneia  jnay  Qpt 
htfttH  Dem  llaMe  to:  the  gmeral  co&seqtences 
<\f^jif!aiff\.^  partQeiahlp,^'',   Ctei^inly,  tt  must 


be^tbe  41itentloii-'»frCB« -parties  bperfttlng  a> 
mine  whi<!b 'infast  control.  -  If  they  intietld- 
thiBt'  their  <r«IadDn«  to'  «a<ih  t>tbe»  shaU  be 
that  of'-partneM,'  «intb!  flbe  "cottfidetitlal  re- 
lattons  ot  an  4>rdininry'  partnership  existing, 
and  tbe>  fltiil  not'MbJect  to  the  li«r«aion  of 
other  members  at  will,  no  reason  ^Usts  for 
th^  aitpltctttlon  to  ««[«h  business' relatlonit  of 
tlie  nfles  of  an  oidtury  mintnK:  partnership. ' 
[I]  Tbv faott  'and'circomstaboiM  eeUblltAf' 
ed  and  pto'vlm  'on  the  trial  of  tbis  case  in 
the  lawiev 'cooit  Idstifled  tbe  court  in  con- 
dudlttg  tbait  the '  parties  tbemseltneti  intend- 
ed to  estabUab'tbe  eonadentlal  rdatlons  of 
an .  evdteary '  partnersblt). .  ^  Foster,  the  appel- ' 
lent,!  tB  BOTwal  of  hia  letters,  speaks  of  his' 
liability  for:  the  Dbllgadons  -  of  the  paTtner-<: 
ship.  It. a. mining  partnerahtp  codated,  and 
if  ttie  fiartnera  regarded  each  other  merely 
as  mining  partnarsi  no  liability  on  his  part' 
woiild  have  existed,  save  as  be  htid  anthAr- 
izeO.  Ftogefald,'  die  managing  ;partner  at 
tbe  -Biine^  contracted  debts- and  lacamed  ob* 
ligations,!,  procured  I  adranees'  fcom  the  Bl: 
Flaso  Soieltev,  ail  of  wblcb  weire  taken  care: 
of  by  Foster,  and  that  withouii  vobjection  or 
complainC.j  The  correapoodeacei'shovs  that' 
the  parties  did  not  Intend  that  other  partners 
should  intrude  into-,  tbe  partnership.  Hel-- 
n)Qf  a«ya  to  FitzgQrald..  in,  speaking  of  «. 
propo^itlpn  whlcb  bad  been.^ade  to  Flta-i 
geratd  tiQi^bviy  ,blfl,  tiotQreejt, .  "If  you:  go  Auti; 
we  jgo  out";  agaiUi  he,,teU8.Ji;itagei;(sl4„  *'jw/ 
three  areone."  .  If  :eU;)i)er  of  the  tbre^.partr, 
nerp  b^d  QQjpve^^ed  b>l!)iptereqt,tB  thea^nin^  \^, 
Bn, stranger,  the,  purcl^aaer  and ,. tbe .  r^niain-. 
l;ig  partners  would  have  become  tenants  in 
common.,  of  the  mine  an^  tP  4^  workings,, 
subject  to' t;hq.  rul«V9  ,appUjca{t)le  to  an  ordin- 
ary mlnJpg  partpershlp  (Decker,  t,  J9o,weU, 
supra),,  iiv^p  t(ych  sale  wpuld  have.  wofked.Sr, 
dis^oluiion  c/tfixe  ^fterfil  partnersl^lp  ,th^re- 
tol!9^^.  exl^stii^g  between  .the  three  partners.' 
Tl^e^yourt  'fquqd  that.th^  pa'rtneps  l^id  ip, 
co,nt^pplaJ;i(J5»  ^  ■ptli^ir,''M|erprises,  ylz,,  .the,' 
ereictlpn' o|  .p  '  smelter,   ihe,  p,:^ploltlng  of  '  ^ 

mentioned  '  '  "^ 

en  UP  by  tbe'bartleis'  la^er. 
■'  wli^p  In  a'pftrtnersMp  tli^'delecttii  per-; 
;86ii^-«ti^,'itnd  tb6  parties'lhietia  that  ^' 
confidential ,  relation^  of  partner^  Shall  ez- 
iiBt;"and  so  iir^t  '^e  business  retation,  the 
mere'faict  that*  ttae'linsinefli  en|i^g<M  In  Is' 
the  operatlott  of  a  mine'  shotAd'hclt  alter  the 
Uabillty  of  tbe  Individual  partners.  To  so 
hol(l  ^onid  be  to  lose  sl^ht  of  thb  principle 
which  Aistlngtilshes  a  miniiit;  partherstlip 
M>in''ah"ordliiafy  Ct)mme^i^l"p«Lrbiersh^.- 
TXi!  mere  Met  tfaSt  pinrtleii  inkke  a  contract, 
a^datthgr  thitmb^ltea  ttigdtlibr'ior  tbb  pur- 
pose M  Bdfaldjg,'  ntlls  far'  abort  of  fixing  their 
relations  «n  mining  partners.'  "^ftlinberty  v.- 
Antas;  lasi  IT.  ft.  Ua,'9  8»p.  Ct  8C5,  »2  U 
Ed.  701.  The  real  relatione  of  the  partner* 
most  betlGiteMnlaitd;'  not  on  tftia  agreement 
of  Angnat^  8^  wf^vsigelliat  aaramea..  bvt.  on. 
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tbeir  acts,  Intentions,  and  asreemente  tb<;re- 
after,  as  disclosed  by  the.  evidence;  tbe  con- 
tract being  merely  a  piece  of  evidence  'Serv- 
ing to  throw  light  on  these  intentions. 

The  lower  court  fouxtd  that  an  ordinary 
commercial  partnership  existed  between  the 
parties;  while  such  Ending  was  not  made  in 
express  terms,  yet  It  was  plainly  made  by 
implication,  and,  flndlog  no  error  in  this 
holding  upon  tbe  evidence,  numerous  points 
argued  by  appellant  are  disposed  of..   ' 

Appellant  contends  that  Daily  had  notice 
of  the  limited  liability  of  Foatert  basing 
such  contention  upon  a  rem&i^  made  by 
Galles,  the  receiver,  to  Daily  that  "Foster 
bad  associated  with  him  as  mining,  partners 
Fitzgerald  and  Helmer,"  but  there  were  othr 
er  facts  and  circumstances  appearing  in  evi- 
dence, of  which  Dally  had  notice,  which  Jua- 
tifled  the  court  in  holding  otherwise.' 

Appellant,  In  this  court,  for  the  first  time 
cfaalloiges  the  sufficiency  of  the  complaint 
to  state  a  caiise  of  action.  No  dennirser  to. 
tbe  complaint  was  filed  la  the  lower  court,: 
and  no  objection  was  interposed  to  the  ad-t 
mission  of  evidence.  This  contention  can  be' 
disposed  of  by  a  <jiiotation  from  the  case  of 
Gushing  V.  Plree,  124  Gal.  663,  57  Pac  672. 
"While  the  complaint  Is  not  to  be  recom- 
mended as  a  pre<^ent  to  be  hereafter  fol- 
lowed, yet  in  view  of  the  fact  that  no  ob-. 
jection,  either  as  to  Its  form  or  'sabstance, 
was' made  In  the  court  below,  we  think  It 
sufficient  to  support  the  Judgment  based  up- 
on it  It  Is  true  that  tbe  objection  that  the 
complaint  does  not  state  a  cause  of  action 
may  be  successfully  made  for  tbe  first  time 
on  appeal,  but  the  appellate  court  will  not 
be  overzealous  to  find  a  defect  in  the  com- 
plaint that  the  appellant  himself  failed  to 
discover  until  the  case  had  been  decided 
against  him  on  Its  merits.  We  think  the 
defects  in  the  complaint,  as  well  as  the  vari- 
ance complained  of,  are  of  a  nature  to  be 
waived  by  failure  to  call  them  to  the  atten- 
tion of  the  trial  court  by  proper  objections, 
and  that  tbe  defendant  should  not  be'  heard 
to  urge  those  objections  for.  the  first  time 
after  Judgment"  See,  also,  Western  Union 
Telegraph  Go.  v.  Longwill.  8  N.  M.  a08, 
21  Pac.  339;  Chavez  v.  Myers,  UN.  M..333, 
68  Pac.  917. 

Appellant  claims  that  the  Judgment  was 
excessive  in  that  the  court  included  in  the 
Judgment  the  sum  of  $3,000  and  interest 
thereon.  In  a  statement  rendered  by  Dally; 
to  Foster  on  May  6,  1906,  this  |3,00p  ^as 
shown  to  have  been  advanced  on  Octobec 
23,  1907,  which.it  develops  was  after  the 
date  of  tbfi  organlz^^a  of  the  corporation, 
But  Daily  In.  hto  t^timony  s^ys  that  the 
sum  was  advanced  on-  the  dat&of  the  organ- 
ization of  the  corporation,  so  we.  cannot  say 
thiit:th«  court  was  in.  error  Ib  incWkUng  the 
item. 

The  plalntUte  have  broocbt  a  cross-ai^teal. 


assigning  as  error  tbe  action  of  die  oonrt  In 
finding  that  tbe  plaintiffs  waived  their  right 
to  recover  frel^t  and  treatment  >  charges, 
claiming  that  such  finding  is  without  any 
evidience  to  support  it  We  have  examined 
tbe  transcript  and  find  that  thece  is  evi- 
dence ;upon  which  the  court  misbt  have 
based  gueb  •  finding. 

[7]  Appellees,  in  their  cross-appeal,  also 
assign  as  error  the  action  of  the  court  In 
sustaining  the  demurrer  to  the  amended  oom'> 
plainti/  and  thereby  striking  out  the  addi- 
tional defendants.  It  Is  a  sufficient  answer 
to  this  alleged  error  ta  say  that  the  plain- 
tiffs did  .hot  stand  on  their  de&rarrer,. : but 
filed  an  amended  complaint,  and  that  the 
parties  defendant  who  were  stricken,  out  by 
tbe  action  of  the  court  in  sustaining  the  de-' 
murrer  are  not  pa^rties  to  this  appeal. 

Finding  no  ersor  in  tbe  record,  tbe  cause 
is  affirmed.       ' 


HANNA,    J., 
Judge,  concur. 


and    RAYNOLDS '  District 


PARKER,  3.,  having  passed  upon  one  fea- 
ture of  the  case  in  the  court  below,  present- 
ed here  by  cross-appeal,  did  not' participate. 


(IT  N.U.  Itt) 
THIRD  NAT.  BXCH.  BANK  OF  SANDUS- 
KY, OHIO,  et  aL  v.  SMITH  et  ax. 

(Supreme  Court '  of  New  Mexico.    May  OL 
1912.) 

('^T/Uabut  hv  the  Court.) 

1.  Public   Lands    (S    19*)  —  Govebnubnt 

OWHEBSHrP— OVFENSES    ISClVEtlT   TO    DIS- 
POSAL. 

Act  Cong.  Feb.  25,  1885,  c.  149,  23  Stat 
L.  321  (U.  8.  Cdmp.  St.  1901,  p.  1524),  makes 
it  a  penal  offense  for  any  person  to  inclose 
public  lands  of  the  United  States,  or  to  assert 
the  right  to  tbe  exclusive  use  and  occupancy  of 
any  part  of  tbe  public  domain,  without  claim  or 
color  of  title  made  or  acquired  in  good  faith, 
or  an  asserted  right  thereto  by  or  under  claim 
made  in  good  faith,  with  a  view  to  entry  there- 
of at  tbe  proper  land  office,  under  the  genersl 
laws  of  the  United  States. 

[Ed.    Note.— For    other    cases,    see    Public 
Lands,  Cent  Dig.  {{  25,  26;   Dec.  Dig.  {  19.*] 

2.  MoBtOAOES   (I  81*)  —  Actions  to  Fom- 

CLOSE— DkFENABS. 

A  paragraph  of'  answer,  interposed  in  a 
suit. on  notes,  au^  to  foreclose  a  trust. deed, 
given  for  the  purchase  price  of  the  land,  in- 
cluded in  tb6  trust  deed,  which  sets  up  as  a  de- 
fense that  the  contract  by  which  the  land  was 
acquired  and.  the  consideration  for  the  aotes 
secured  by  the  trust  deed  was  in  violation  of 
the  penal  provisions  of  Act  Cong.  .Feb.  2S, 
1885,  c  149,  23  Stat  321  (U.  S.  Comp,  St 
1901,  p.  1524),  states  a  good  defense. 

[Ed.  Note.— For  other  cases,  see  Mortgages, 
Cent  Dig.  H  188-190:   Dec  Dig.  |  81.*] 

3:  CoNfBACTs  (I  106*)— Vamditt— LBaAiirr 

'Or  CONBIDEBATION.. 

An  act  done  in  violation  of  a  statutory  ^py- 
hibitiiin  is  void,  and  confers  no  right  'upon  'the 
wrongdoer. 

[Ed.  Note.— For  other  casta,  see  GeirtrScts, 
Cent  Dig.  U  478,  480-497;  Dec  Dig.  {  105.*1 
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4.  COHTBACTS    (i    105*)>— yAr-IBITT— IffltOAlirrT 
or   CONSIDEIATION. 

A  contract  founded  upon  an  illegal  conoid- 
•eration,  or  which  is  made  for  the  purpose  of 
forthcring  any  matter  or  thing  prohibited  by 
statute,  or  to  aid  or  assist  any  party  in  violat- 
ing a  statute,  or  doing  an  illegal  act,  is  void. 

(Bd..  Note,— For  other  cases,  see  Contracts, 
Cent.  Dig.  Jl  478,  480-497;   Dec  Dig..  f,105.»] 

5.  MoBTpAOKs    (i  454*)— AcxiONS  lo,  Fobe- 

CLciSE— PLiADINQ. 

Beld,  that  the  paragraph  of  answer  in 
qnestion  does  not  rely  upon  the  fact  that  avpel- 
lee  or  appellant  had  no  title  to  the  land,  except 
as  such  tact  Is  incident  to  the  main  fact  that 
the  notes  and  trust  deed  are  based  upon  a' con- 
sideration, growing  oat  of  the  violation  of  a 
penal  statute,  and  that  the  defense,  relies  upoa 
the  invalidity  and  finlawfulnesa  of  the  transac,- 
tion,  and  not  the  mere  failure  of  title. 

[E5d.  Note.— For  other  cases,  see  Mortgages, 
OcDt.  Dig.  a  131»-1328;  Dec.  Dig.  §  454.*] 

6.  CoNTBAcra   (f  136*)— Validity— LBOALrrr 

tyV  CONAIDEBATIOK. 

The  defense  that  a.  contract  violates  a  pe- 
nal statute,  and  which  shows  that  defendant  par^ 
ticipeteA  ia  such  violation,  is  a  dishonest  de- 
fense, and  it  is  not  cut  of  any  consideration  for 
the  defendant  that  courts  permit,  such  a  defense 
to  be  interposed,  but  it  is  allowed  out  of  public 
consideration,  and  in  order  to  better  secure  the 
public  against  dishonest  transinctionB. 
■  iEd:  Note.— For  other  cases,  see  OoiJtrlicils, 
Cent.  DiK.  U  681.-700.;    Dec.  Dig.  t  136.*] 

7.  COHXBAlOfS    (I    15S*)— VAUBdrr— I^OAIJTT 
OF  CONSIDEBATlpS. 

Courts  will  not  permit,  directly  or  indirect- 
Ir.  an  a<^tiOtt  to  be  maintained  foi-  the 'teco very 
of  property  delivered  under  an  iUegal'  contract, 
where,  in  order  to  maia^ia  such  recovery,!  it  is 
necessary  to  have  recourse  to  such  contract. 
If  a  recovery  is  had,  the  right  must  rest  upon 
■  disaffirmance  of  the  cedtraet.  - '   - 

[Ed.  Note.— For  ottikr  ^asesi'  see  Contracts, 
Cent.  Dig.  SS  681-700;:  Dec.  Dig.  §  138.*]    , 

Appeal  from  DlMrlct  Court,  D6na  Ana 
Comity;   before  Justice  Parker. 

Action  by  tbe  Third  National  Exchange 
Bank  of  Sandusky,  Ohio,  and  others  agalnet 
D.  B.  Smith  and  ^rtfe.  from  a  Judgment 
sustaining'  a  demiirrer  to  the  answer,  de- 
fendants appeal.  Reversed  and  remanded, 
with  Instructions. 

This  action  was  begun  in  the  district  court 
of  Dona  Ana  county  by  the  appellees  against 
appellants  to  recover  a  Judgment  upon  three 
promissory  notes,  each  for  tbe'sum  of  14,500 
knd  Interest  and  attorney's  fees,  and  for  the 
foreclosure  of  a  lien  given  to  secure  tbelr 
payment  by  a  deed  of  trust  executed  con- 
currently with  said  notes  on  certain  real 
estate,  situated  In  said  county,  and  Water 
rights  connected  therewith.  The  notes  vi^ere 
alleged  to  have  been -given'  to  'W.  H.  Reln- 
tart  for  the  deferred  paylhenta'oh  the  pur- 
chase price  bf  said  lands  by"  Appellants  In 
Ane  course  for  value.  Th6  not^s  and' trust 
deed  were  attached  to  and  made  a  psfrt  of 
Yhe  complaint  as  exhibits;  and  this  deed  6f 
conveyance  to  appePatft  'Bnilfh,  thfe' notes, 
and  the  deed  'oftnist  were  shown  by  allega- 
ttons  in '  the  complatnii  to  have  been  all  k 
part'  of  ohe  transaction  'and  of  the  same 
<ate.    The  complaint  further  allege<!(tliat  the 


notes  aiid  trust  deed  had  b<een  assigned  and 
transferred  to  the  Third  National  Exchange 
Bank  of  Sandusky,  Ohio,  in  due  course  for 
value  before  maturity,  and  that  said  notes 
were  the  property  of  said  bank  at  the  time 
of  the  Institution  of  the  suit.  The  defend- 
aiits  appeared  and'  answered,  aduilttlng  the 
execution  of  the  notes  and  deed  of  trust, 
but  denied  that  Retnhart  for  value  sold  or 
assigned  or  transferred  either  of  said  notes 
t(5  the  plaintiff  bank  before  maturity,  and 
pleaded  a  lack  of  '  cODsideratlon  for  said 
notes,  in  that  said  Reiuhart  had  no  title  to 
the  land  for  which  they  were  given,  and  In 
the  eighth  paragraph  of  their  answer  the 
defendants  pleaded  Illegality  of  the  entire 
transaotion  in  the  course  of  which  said  notes 
and  deed  of  trust  \vere  executed.  The  para- 
graph of  answer  presenting  this  defense  is 
as  follows:  "And  for  further  separate  de- 
fense to  said  complaint  defendant  alleges: 
That  the  execution  of -said  promissory  notes 
sued  on  by  the  plaintiff  bank  was  obtained 
by'  'W.  H;  'Eelnhart'  iiayee;  In  each  of  them', 
In  virtue  of  and  ■  through  an  unlawful  as- 
sertloB  of  right  tb  th^  eklclusive  use  and  od- 
CBpancy  of  tbb  lan^  t^efein  described,  which 
Hald  lands  were  public  lands  of  the  Unltai 
States  of  Ameri<^a  at  the  time  when  said  at- 
tempted conveyance  was  'made,  and  which 
right  to  such  exclusive  Use  and  occupancy 
thereoif  the  said  Reliihart  then,  and  there  as- 
serted by  attemptinf^  to  convey  said  land  a'nd 
deliver  such  exclusive  occupancy  of  the  same 
tc>  the  defendant  D.  B.  Smith,  ^n  <tonsldera- 
tWn  of  his  payment  of  the  part  of  the  con- 
sideration thereof  In  cash  and  In  part  by 
the  execution  and  delivery  to  said  Itetnhart 
of  said  promissory  notes  sued  oU  berein; 
the  said  Reinhart  being  in  actual,  exclu- 
sive use  and  occupancy,  and  having  fully  In- 
closed said  land  at  the  time  of  so  attempting 
to  conv^  the  same  to  the  defendant  D.  B. 
Smith,  and  having  delivered  to  said  defend- 
ant the  said  conveyance  and  exclusive  use 
and  occupancy  of  said  land.  Which  said  Rein- 
hart  then  held;  which  dfSivery  thereof  was 
mhde  td  phrsuance  to  agreement  and  con- 
tract on  the  part  of  said  Relnhart  to  deliver 
such  exclusive  possession  as  a  part  of  said 
transaction  of  attempted  conveyance  thereof, 
and  for  which  said  notes  were  executed  as 
aforesaid.'  That  at  the  time  of  said  convey- 
ance,'and  at  the  time  of  taking  of  said  prom- 
issory- notes  In  part  'payment  therefor,  the 
iald  W.  H.  Relnhart  hrtd  not  claim  or  color 
bi  title  niade'  or  acquired'  In  good  faith  with 
a  vleW  to' entry  thereof  at  the  proper  land 
office  of  "the  United  States  at  the  time  of 
asserting  said  right  to  exclusive  use  and  oc- 
cupancy of  sn'id'  land  as  aforesaid,  or  at 
the  tlm^;he  inclosed  the  same,  nor  bad  he  at 
any'  tfirie  thetetofo're  any  other  claim  or 
color  of  title  made  6r  acquired  In  good  faith 
to  said, land  so  attepjpted  to  be  conveyed  to 
the  defendant  t).  B.  Smith  as  aforesaid,  but 
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thfi,  4e£anda^t  D.iB,  SqiltbtLU^gesi  that  sotd 
Beinhart'8  said  asferti^n  i«  rigbt  to  such 
.exclusive  use  and  occupancy  o(  said  imbllc 
lai^d  of  tbjB  United  States  so  asserted;  as 
Aforesaid  in  Ixls  said  ^tteippted.conyeyance 
a^d  delLvery  of  audi  exclusive  pos8es8i(»ti  |to 
ttie  defendant  D.  B.  Siottb  was  done  in  rto- 
latloa  of  tiie  penal  prorisioDs  of  the  Stat- 
utes of  the  United  .States,  of  America  ot  F^ 
xuary.:^,  1885,  and. that :tbe.  defendant  D.  B. 
Sn)4tb  is  inforioed  and. believes,  and  therei- 
ifore  alleges,  ttvit  the  .plaintlfl  bank,  at  the 
.time  of  .taking  said  notes,  if  it  ever:  became 
the  owner  thereof,  bad  knowledge  oil  all  the 
facts  tiereinbefore  alleged  ,in  said  iwragraph 
Ko.  8  of  defendant's  anawect"       . 

The  appellees  filed  a.  general  demurrer  to 
appellant's  answer  ^  and  4emuvred  specially 
to  the  seventh  and  eighth  pfaragrapbs  ogf ^  tine 
aiu^wer;  the  grounds  otf  the {gnneral  demurrer 
J)eing  as.  follows: 

"(1)  Because  they  sa;  defendants  do  not 
therein  offer  to  do  eqHity.  by  offering  to  re- 
convey  to  plaintiffs  or  to  tlieir  vepdpr  the 
land  in  jilaintiSs'  complaint  herein  described  > 
.(2)  because  they  say, it  is  niot  shovirn  therein 
that  defendants  have  been  in  any.  manner  dj^ 
turbed  iu  the  possession  of ,  the  land  .  in 
plaintiffs'  complaint  ^^rein,  diescrlbed;  j(3)  ber 
cause  th(^  say  that  defepdants  are  in  .law, es- 
topped to  deny  or  flue8^ou  the  title  conyeyed 
by  their  said  mortga^e,-or  deed  of  tru^t;  and 
(4)  because,  they  j^B^, ,  Ithe  defendant  in,  the 
foreclosi^re  of  a  pur,c,^a^inoDey  jportgai;e  or 
deed  of  trust  is  in  laif  eeftopped  to  deny  or 
(question  tbe.titie!,,conreiye(d  to  him  by  his 
vendor."  '.,   ,.,'„  _.,.,.   ,..,      .     ._,  .  .    ■  , 

,\Th^,  igronrids  of .  thft^eciai  i^pwjrrer  *dr 
dressed  p6  the.sevent;b|<thd  eighth. paragrapl) 
of  the  answer,  w|iicb,«iet  up  suifstantially  t>)e 
same  defense,  werp  aa.fpllqws:  "(l)\Becaij*c 
they  say  d?fen44'^ts|are  1a  law  ^^p|);ed  to 
deny  or  questiou  the  title  conveyed  hy  their 
said  mortgage  or.^eed  of  txustt  ,<2),;b^aw)e 
they  say  the  defendant  in  the  fpfieclosure  of 
a  purqhase-uion^y  ipiortgage.pr  d.eed  of  trust 
is  In  la^v  ,^topp^  to  ;.deiv  0E..qn^t^9n  the 
title  conveyed  tp  aiv/i  by  his  v^n^op:;,  and 
.(3)  ^because  they  sa^f.-tbe  .allegations,. the^^eii^ 
contained  are  wholly  imn)p.te;fial  and  Urel- 
evaiht  to' any  issue  't^dered  by  the  t|aid  cofflr 
^taint"  ,.  '  ;.  ,  /  ..     ."     .    ....      ,',' 

T'he  demurrers . to  these  paragrapl^  of^the 
ans\v'cr.  .were  sustained  by  the  trti^l.  ceurt, 
and.  the  app^Uaj)ts  .^lectiitg  19  sti^vl  on. their 
answer,  the  ^rial.  Murt  gave  ju(igm^t',for 
torecl,osi^i;e|pf  the  deed, of  trpst  pa  the  la^d 
for  the  amount  of  the  promissory,  notes,  viritb 
Interest  and  attorney's  fees,  according  to  thj? 
terms,  of  tlje  deed  of  trust,  but  did  not  give 
a  personal  Judgipent  against,  the  defendants! 
but  directed  that  the  deflciency,  if  any,  should 
be  reported  tq  the  cou];t.  J<'rom  this  Judg- 
ment of  the  trial  court  the  ,appelU^Bt£  prose- 
cute this  appeal.  ^  ,  . 

Argued  before  ROBERTS,  C.  J.,  HA>"NA, 
3.,  and  T.RAHY.  District  Judge. 


Morris  &.CMUet«,-of,Ea  Paso,  Ttex.,.  and 
Holt  &  Sutherland,  of  LjJs  Graces,  for  appel- 
lants. 'Seyuiolf  TThurra^nd,  of  El  Paso,  Tex^ 
and  J.  H.  Baxtisn  and  .B^  Ia  Xoonig,  both  ot 
Las  Cruces,  for .  appellees; 

BOBBRTS,  C,  J.,(^ft§t  Btatln*  the  fact? 
as  a.bo've).  The  appellant's  have  assigned  as 
error  the  actlbii  of  the  lower  court  in  sus- 
tainijtg  thedemurrer  to  the  answer,  and  en- 
tering judgment  for  the  idaintiff  as  by  de- 
fault for  want  of  a  sufflcient  answer,  claim- 
ing that  the  court  thereby  lent  its  aid  to  the 
enforcement ,  ot  ab  executory  contitaet  of 
martgage 'which  th6  answeir  clearly  showed 
wbs  illegal,  in  that  it;it'ks  ,inade  ta  the  course 
«£  .^nd  as  a  p^trt  of  a  d^ed  of  sale,  and  sBser- 
tiop  of,  exclusive  posBeastott:  bty'' vendor,  and 
yeiiAe*..«f  public  land  of  the  United  States  ia 
violation  of  the  penal  statutes  and'  public 
poller  oif  the  .United' *»t^  .of  which  appel- 
lees had  ^lotlce,. being iper(ie#  to  s^td  illegal 
transaction.-  .  Appellees  .fai'  support  of  the 
Juagdetft  conteiia,  first,  tWat  the  conveyance 
In  qt]^sf|on  was  not,  lll^gU,  .ftad  second,  that 
a  grantee.«f  ilandi  though  it  be  public  land 
i»i.  the  United  States,-  cannot  repudiate  his 
purcbaeeJii«)ni^!  mottgSge  bf  the  ^and,  by 
means  or  witth  he  prei^ured  and  acquired 
possession  of  the  land,  and'  at  the  same  time 
n'.ftbUoid"^nd  retain., the  possession  of  the 
laad  so  acquired. 

>■  H}  a*e  statute  of  tBe  united  States,  which 
^p^^llarttS.ifo'utend  the  contract  and  transac- 
tion violate,  is  .Act  Feb.. 26,  1885,  c.  149,  23 
Stat.  I*..  321-^  e^Eed.  fittt,  Ann.  538,  the  sec- 
tion of -wilehrdadsas 'fijlloww:  "Section  11 
Tlwt  .«ll,<tn(;]|s«ures  iof  [any  public  laoda  in 
any  state  or.^i^ijit^ITy  of-  the.  United,  States) 
heretofflre.iOB  toi  he  jbereafter<made);ei«cted 
or, constructed  hy.any  persont  partyi  a»oei- 
Htion  wr  coraojfdtfon,  •<»  any. of  whitAaan* 
included,  within  the  -,en«k)Bute,  the  person» 
2arty,,  association  or  1  corporation,  making  or 
controlling  the  enclosure,  .had  no  claim  or 
color  ^f  tltW  made  or  a,cqulred  in  good  faith, 
pr  an  asserted  right'  thereto  by  .  or  under 
claim  ni'at^e  .iij.^pd  faith,  with  a  view  to  en- 
try .therepf.  at.  tVft  proper  land  office  under 
the  s;ener»V  Iftw.s  of  the  United,  Sjtates  at  the 
.time  any  8U9h  i^nclbsi^e  was  or.  shall  be 
made,  are  hereby  jcleclarpd  to.  be  unlawful, 
and  the  maiutenaacj?^.  ecection,  construction 
.or  control  of.any,  s^uch  enclpsure  is  hereby 
:^p;:^id^en,  and|Proj^lbited;  .and  the  assertion 
of  aripht  tp  the  '^einsive  use  and  occupan- 
cy .of,^'n^,,pa^t.,9f  tb^  public,  land^  of  the 
United  States, in  any.  state  or  any, of  the 
terr^tc^l^  pif  the  United  States,  without 
cl,aim,  cploir  of  title .  ^r  asserted  rights  as 
above, i^pepifled  as  to  enclpsure,  is  likewise 
declared,  .unlawful  «nd  .  hereby,  ptieblbited." 
^ectiipn  2  piakes  it  the  duty:  of  the  varloua 
district  attorneys  ot  the  United  States  tolni. 
Stitute.injunction  suits  to  prevent  vlolatlena 
of  .the,iac|t,  and  section  .4  pnee^ribes  a  penalty 
jot  a.  fine  not  exceeding  f  1,000  and  impriaom- 
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ieBM.  -It  win  be  noted  Out  tb»  atetntittd^ 
flDe»  tnr*  oOcnBes,  eaeb  «e  wlilelr  !•  pnnMi^ 
abte  by-  4«e  and  tmpulwiuiMDt:  Vtanrt,  -It  JM 
auoffeoae  for  anyj^enon  to  indoM  piMte 
tanda  of  tbe  United  Stalea  In  eontraTcntiOB 
la  tbe  atatntea;  aod,  .MOOBd;  It  la  Ukawite 
V*  00 enae  for  amy  peraan  t«  aiaest  tba  TlgM 
to--  Uife  axclnslTe  ^nae  and  oUaapKnef  Vt  any 
yoMiof  tlM  .public  domain,  tte  party  In  el' 
titer  «ffenlr>ba^inff  no  dUdm  or  oelov  «<  title 
<nadft«dr  ajcQnlMd  inf  ^o<fd  ralt]v:o*^ani>aa^ 
aerted  «lgbt  tbereta  byleBinader  dalm,  made 
la.i»Hid  llaltli>f:s)rltlir»''*lew  tf«  entvjt  tbtte«f 
«t  .tike  prtper  ilatid.Qffiec'lifldefr  tbe  igenevia 
tern  of.'tlie  United  Stated.  If  a  |Mr«)»liai 
dalm  OB  color  of  titles  made  tor  aieqiilMd'  iB 
«ood  ftiltb  or  asaecte  A  rlgUI  to  iwbl^o  Umd 
Iv  or  tindcti  claim- made' In  'g«t>d<iait)>,  tfttb 
«:new  Co  «iitry'  tbetreof '  atttas  pr«pei<  latld 
«fflce,  etcJ,  It  la  bot  an  offense  t&t  falm  to  «!• 
ther  Incloae  ipnbllo  laadvi  tar  t»<«8flert  'tM 
kigbt  to  itbel  exctuBlve  OB&'dnd  Mwill^atacyi^t 
pvblic'land,'  1-  :  ;  '  >  I  i'-.  -  ■  •>  i  '•■!;  "•  ■  'w 
-  [I]  Ther  paTsg]^b<;ar<tile'an8w«i(i  matins' 
tlon  aUegeertliet.BelnttlLrt  "bad 'not'  tltitaot 
«olor  of  title  made  or  ao^Dired  Id  good'  fattll 
•with'  a' view  to  entry  tUereof  kt'Ute -yr^tx* 
land  office  of  tbe<  Uidttd '  Stntea, '  «  *  "• 
mot  :had  he  at  any  time  titerbtotwre-'afiT'  btb- 
sr  <dalm~or  color  of  tftle^made'  c»'  tio^dlvM 
In  good  fMtb  to  said  Und,"-  and  that  m  u> 
■erted  tbe  right  tO' tkfe  teMostre  tMe  knd  otS 
^npanoy.  of  the  land  described-  In  the  deed  at 
•trast,  and  bad  Kicloaed  the  Mame,  and  that 
■Om  onlawfol  aaabrtlon  of  sacb  il^^'to  the 
-ezclnafrb  ose  anS  oecapancy  of  >utd'Mtad 
'was'  tbe  mdaoement  toir  the  pufthWae  %y 
Smith,  dnd.  that  Rdnbari'  UtiittitiMi'  bud 
MgtMA  to  "tleilv^lr  soctl  eitaoaive  occn{)a»ey 
«f  aald  land  to  Snilth,'  thnk  ni6^i<tn«'tfcbt'th« 
•asertleb  «f  tbe  rtgbt  to'  the  «MliMlT»i  <iae 
and  oocnpancy  ot  the  land,  wtaich  itrftkCa  vltf^ 
latlon  of  tbe  penal  atatnte/ "WitA '  a  t»rt  ot 
the  consideration  ^hldi  entered  Unto  tbe  eMl< 
•ammatlen  of  the  donttnct  fdr'tM  pvf^haae 
«f  tbe  land  and^tbe  execution  'of '  the  ii6tat 
tuid  trnstdeed.  The  dMmrrer;  of  ■etrniM^  -M- 
mltted  tbe  tnfth  of  the  alle^atloni  of  \^ 
easwer,  which  >'<^^i«  #eU  pltaded,  bence-lt  tt 
admitted  that  thei  land  In  QtaeStlon  w«V  vWfi 
llctlud'of  the  tTEfft8d^BftWtU,''f<ii  WMdb  K^taP 
tturt  luid  not  good-faltb'  cUriib'^  cetbr  of 
ttOei  And  to  wUch  h«  haM  ne'Maerted  tigh^ 
with'  a  yiow  to  «Bti7,  etc.;  'that  lie 'had 'bh- 
tfoeed  the  land;  'that  he  'd^T«t«d  to  ^ppeV 
lantn  tfad'enlnBiv^  mse  add  dwopaijty '  of 
said  land, -Which  aaid  Retehart-'iheil'-hcMi' 
whleb  delivery  was  made  U  '^dtiitiattce  of 
tbecontract  to  deHV<er  Mcb  eitoioslT^  nbe  and 
twascdDlon  aU  fi  pbrt  of  the  ftansactlbn  and 
«ttemptea'conV^ance,''aiM^  fOr  which  tiie 
BoMS  and  trust  dMd  Weire  exle^ted.  Hie 
«negatlottB  of'thcpat^graph*  ot'ilnswer  tfte^-' 
b  Allege  tbat- Ihe  agreeibent  t6  OtilreH:'  the 
ezcioslTe  nse  and- posieaHlon-  of  the  land;' 
Dihied  Relnhart  bad  thereioSMre  ititorted  to 


SmlSr  was  a  paif'of'inA  oitereil  Into  tite' 
cbiiMderatlon  of  the  holea  aiid  tmat  deed.  - 
"The  4rst  qnestlobi'  tb  be  dttermlned  la 
ivkwther  the  contract 'and  conreyaiiee  was 
legal'  or  fUegal.  -  AppeUeea  r^y  chiefly  upon 
th*-oas*  of  indWdl  y.  Chlrlcahua  Cattle  Co., 
9  Aria.  <52,^l»  Paa  192,  >la  support  of  their 
position  thatr  the  oonvc^nce  In^ueiftlon  was 
not  lllegali  b<k  a'  careful  reading  of  the  case 
will  show  a  disttneOod  ftetwebn  thW  facta  in 
fhatiease  end -th»  one  tiow  under  considefa- 
ttMi;i  Thete  the  «Mirt  saysr  '^Hib  lands  In- 
closed'Were'^ettrafets  of  Takf'arisa  of  wUd, 
nnUu^rvtsd  laAd  of -the  publl«<  itftAkta,'  as 
oontMtiillaiJed  bf  the'  aet  Of  Oongreea,  but  lb 
tM«t"o<--la«i:  than  l60-'ai<»es,  all  In  enltlva-> 
tlon,  and  actually  used -foi-  agricultural  pur- 
poabs,'- and'  whs  held  by  the^^  app«llee  'liol 
•without  'Claim  or  oolorof  title,' *nt  by  cohi-' 
veyancea  ^  Kecord-  from  trutitata,  utidet' 
WblOii  i^eHclb'htfd-fo^-yeat^  held,  occtfpled;' 
plow«d/'«eMed,  irilgKted,  culti^ted  and  im-' 
piirfTfedlt"'  And  'th* 'court  dfctlncBy  foutfd' 
tMt'tM  dtlfieBdant  had  shown  eoMr  of  tlUe, 
thud  'fertngliif^Hbe-cttse  irelled  upon'deariy 
withbtrt  tb#  j^hlbttfM'  and  penalty  of  tbef 
statbte'  ih'  question;  ''%ut  :herfe  "foe -  allega- 
tfons<Of  th«  aa#«iaer'UIege''ti»ttf  A^Mbitit  dld- 
n<ft  liave  good-iroi{K"'fclafi«,' ftss«*ted  right," 
etc.;  or  colOr'«f'=tltJe."  If '  issue  should  he 
}dRi«d  ^pon'tftia  ^le^tlotas' or 'tiie  ane^ei' 
md'tbe  proof' %h«t6a')estotlfah,  aa  It  did  in 
the  casb  »f  TfcWreH  V.'lfiMrlCdhtia  Cettle  Co., 
t&ft«  Relnhari  Ifetd  the^  land  W  g{>od  faith 
utader-  coBTgyantee,  he  would  'theii  bring  hlm- 
telf  <9eat|^  'tmuih  the'  doctrine  laid  down^' 
anfl'hUr  aHii-W«aid  not  He 'In  eontrkT^ntlon 
Of' 'tbe''kc« '  of  ObrinreW  tn  '»iu«rMoii.'  fh* 
paKigrapU  Of'  Ai^'  answei* '  tloW  lidder'  t!bn8ld- 
ei^Uon  an«i^  tiurt'  BfibibtLli;  heia  tbe  Ikiia' 
WltSibut  'gbOffftltfi'^ftflii*  o*'  cbl6r  '  of  'tii\'^ 
or  asMrted'rlghft,  ett!;"'?h«i  defeiiW'  Bitferpos-' 
eid  here  ta  (3iat  the  toMd^atloh  '6f  the  con- 
tact Out'ot  %fai^h  thi^not^  and  trust  deed 
originated,  and  which  they  ^re' given  to 
siecurs','  waai' based  fapdn  the'  violation  of  a 
p«ftbal  itatute  =0* 'the  United  State*.'  '  " 
"'[«  W«-'tBlil*  th8'  authorities  uniformly 
hold  tliat'lRi''kl(it  done  in  'violation  of'k  stat- 
vtV6*i  itfoliftltttttt  ii  'void,  and;  confers  u6 
ri^hfupoiC  tbe  wrongdoer.  -  Beltthart  tiad  no 
rlfcht,'  utidet -thij  Ww',''lq  assert  the  iflght  to' 
the  etctuslvA  utie  a&d  'poflijessioh  of  gover'n- 
inent  land,  to  Vhlch  he  had  no  claim  or  color 
of  titled  mad^  or  ac<ltiAr6d  in  good  ft^ith,  or 
asserted  Ylghf  thAreto  -Tiiy"  or  ii6der  clajn^' 
made  in  good  falth,^  ^t^,  ■  view,  to'  entry' 
thereof  ^it-'the'j)roper  Und'office,  ietc.,  knd  la, 
a8ser<lft((  such  r^fht  he.Was  aqtlng'  In  viola-' 
tlOn  6f  •law', -arid  tnyconvfe^bce  or  contract 
whlcli' ii'e  ftlght  make  to  kny  pordbn  of  the" 
land  to  -whlHi'  be  asserted  such  rlglit  to  the 
ekdusl-vb  use  'khd  possession,  and.  Ipfo  which 
his  as^rtl6n  ot '  sfifcih' '  rliht  .t»  tMn  exclM'sl ve 
use  and  ppsS6ksion'  ^tehed,  and!".by' which 
he  attempted,  to' confer' such  rj^bt  upon  an- 
othsr  party,  Wki  uttfrljr  ,y^i.    yV'&aliej  ^, 


Digitized  by 


Google 


j:  (   i-V»  9M>IWW  BBrOBOSBBi.: li 1 1 


^It 


Utmpier,  S28  U,  8.  85}  39  Suix  Gt  187,-  6a 
L.  Ed.  359;  SwassQr  t.  Marberry,  Bd  Qth 
91;  Comba  t.  MUlec<  2A  Okl  57%  H)3  .Paa 
590 ;  McLAUgUIn  t,  Asdmore  IxiaQ  &  Tratik 
Co.,  21  Olil.  511,  95  Pac.  7T9;..G«ret  v.  Ijave, 
6  OkL  46,  !S6  Pac.  19;.  Xandy,  r..  EUnore^ 
(3oopep  Wto  Stock  Comm,,  Co.,  113  Mo.  App. 
409,  87  S.  W.  614;  LeTlnean  VntiBoasi  150 
CaL  185,  SS  Pac.  825,  12  U  R.  lA.;  (|4.  8.)  675; 
11  Aiui.1  Caf.  661,  an4.  extended  note. 

We  are  aware  Uiat  the  xuleiarbore  stated 
la  subject  to  tbe-  auallfloatloD  that  wbea  up- 
on  a  suryey  of  tbe  'statute  and  from  its  aub* 
Ject-matter,  and  the  miacblet  sought  to  be 
pravented.  It  appears  tbat  tbe  Leglalatur« 
Intended  tbat  the  violation  of  the.  statatoi? 
prohibition  should  not  render  «  contract 
void,  effect  must  be  given  to  tbat  Intention, 
but  a  survety  of  the  statute  in  question  falls 
to  disclose  any  such  Intention.  As  was  said 
by  tbe  Supreme  Court  of  the  United  States 
in  the  case  of  Waskey  t.  Hammer,  supra.  In 
considering  a  section  of  a  statute  of  the  Unit- 
ed States  prohibiting  officers,  clerks,  and  em- 
ployes of  the  General  Land  Office  from  di- 
rectly or  indirectly,  purchasing  or  becoming 
interested  tn  the  purchase  of  any  of  the  pubr 
lie  land,  and  providing  that  any  person  who 
violated  the  sectlon.8bould.be  forth wltii  re- 
moved from  office:  "The  acts  .describe^  in 
section  452  (U.  S.  Conip.  St  1901,  p.  257)  are 
expressly  prohibited  .under  the  penalty  of 
dismissal.  There  is  In  its  language  nothing 
indicating  that  its  scope  is  to  be  confined  to 
tbe  exaction  of  that  penalty,  or  tliat,  acts 
done  in  violation  of  it  are  to  be  .-valid  agai^t 
all  but  thegovernm^t.  Nor  Is  there  qny- 
tbing  in  its  snbd^-m^tter.ov.tn  tbe.mkh 
chief  sought  to  t^  prevented,  which  9iiHtat<es 
against  the  appUcat^n  of  tba  general  rule. 
On:  the  contrary,  it  is  feasonsiltly  lnfei;ahle 
from,  the  language  of  th^  section;  and  tbe  sUi 
nation  with  which  it  deals  that  It  J^  intends 
ed  that  violations  of  it  sbaU  U#  atten4e4  by 
the  ordinary  09nsequences  pf  ajolawfU:!  aots,". 
I^  the  case  of  Garst  v.  Love,  supra,  the  Sih, 
preme  Court  of  Oklahoma  hold.tt^at  >  para- 
graph of  answer  interpqaed  ^.^a.de^ffn^f  to 
a  suit  to  recovery  for  .the  pestiirajge  loJl^' i^ttlq 
within  an  ipclosure  ,0^-  govenun^^f  ^nft 
which  stated  that  the-  Indo^ure,  Yas-matqi 
tained  upon  goveminent-.land,  to  which,, tbe 
plaintiffs  had  no  right  or  title,  a^d  of  whicl> 
they  were  holding  exclusive  .p^f^esslon  for 
rental  and  speculation  purposes,-  in  violation 
of  the  Act  Con(^  Feb.  25,  1885,. stated  a  g^od 
defense.,.  •;.-;., 

[4]  In  the  case  of  Mclisnghlin  v.  Ardmorei 
Loan  &  Trust  Co.,  sup:^ia,'.the  Supreme, Qourt; 
o(  Oklahoma,  in  a  suit,  instituted  on  a  prom- 
issory note,  where,  the.  proof  sbow^,  th^  coor 
slderatlon  therefor  .to  be  a  deed  of  land  from 
the  pay^  to  the  payor  In.  possession  of  the 
payee,,. and  held  by  him,  in  vlolatioi^  of  se^ 
tlon  SilS,  B.  3.  U.  S.,  which  imposed  a  .pen- 
alty upon  a  person  making  a  settlement  up; 
•il  any  lands  belonging,  secured,  or,  granted 
by  a-  treaty  With  th«  United  States'  to  any 


Indian -tribe;  tlMtt  time  aoiild-tM'Stf  recovery; 
asthe  contract  bad  f(M.lts>ob}ect  the  viola* 
tiDtt.:of  laiwv'  and  ims  lUegai,  the  conit  sayw 
}'The  general  principle  Is  weU  established 
that  a  contract  -founded,  on  an  illegal  consid*- 
eration,  or.  which  is  made  for  the  purpose 
of  furthering  aby  mattcir  or  .thing  prohibited 
by  statttte^i  or  to  aid' or  assist  any  pasty 
thArefn,  is  void."  The  paragraph  of  thtf  anv 
■wer'ln  question  alleging  tliat  JteiUhiirt  .Iia4 
the  exclusive  use  and  possession' of  .tha  land 
In.. question,  and  tbat  ha  frailsferreil>to  the 
appellant  the  Axclusivcf  ose  and!  pos^sssloa 
of  the  land,  all  without  right  or  datmed 
right  or  'Color  of  title,  and  being  destgned  to 
further  the- violation  of  the  statute.^and  ta 
aid  and  assist  -the-  appellant  in  continuing 
tbe  violation  thereof,  under  the  rule  an- 
nounqcjd  in  the  abov«  >  case,  tiie  contract 
would  be  d^aisly  void  and  nnenforceabla  The 
assertion  of  .tb».i right  to  the  exclusive  use 
and  possession  of  gOTemment  land,  in  viola- 
tion of  .the  statute,  was  a  crime  la  Itself  and 
where  the  notes  and  trust  deed  were  ground- 
ed upon  this  violation,  -and  the  proposed  con- 
tinued violation  by  the  appellant  Smith,  it 
would  hardly  do.  to-  permit  the  party  com- 
mitting the  offense  to  nyaintaln  an  action  up- 
on obligations  arising:  out  of  a  criminal  act 
[t]  The  appellees  contend,  however,  that 
even  If  the,  notes  and  trust  deed  are  invalid 
by  reason  of  the  facts  above  stated,  the  ap. 
pellants  are  estopped  -.to:  deny  that  Reinhait 
liad  title  when  he  conteyed,  or  .that  .the  ap- 
pellants had  title  -when  they  aecnted  the 
deed  of  trust;  and  tbat  th^.  are  therefore 
estopped  from  setting  up  title  In  «  third  per- 
sen..  'The  appdlees  rdy  upon  the  doctrine 
laid  down  by  i  Herman  «n  Estoppel,  and  Res 
Jodjoata, -11.910)  ;911,  tbat:  "In  a  suit  against 
a  mortgagor,  far  the'  land  mortgaged,  he  is 
^stopped  to  deny  that  be  had  title  when  he 
mprt^aged.  or  to  set  up  title  In  a  stranger. 
*..  •  t  ,The  same  principle^  of  estoppel  in 
pais  apply  in  the  case  lof  mortgagors,  and 
the  rvlei  ttaat-no  man  shall  take  advantage 
of ,  his  own  wrong,  is.  on*  of  universal-appUr 
(aj^laa;'.^rtanil  numerous  cases  cited  in  suppoEl 
q£  the  principle  announced.  iWfi  concur  fully 
in  :the  .above  statement  «f ,  the  law,  but  de 
not.  thfnk  the  J  principle  :apDli«able  to  this 
case).  iThe  anK.Ue04-la.>nfit  Klying  upon  the 
fact,.tJbiat-he,ba4  np  titl^r  or  that  Beinhart 
bjsd  no  title,  exepst  ras  snob  a  fact  oc  facts 
are  jincldent  tojthe  main  Cact  thai  the  notea 
and  tpiMt  :^ed  are  bas^  -upsAja  coaMdsrar 
^n.  shewing  (Mtt-fitm  vlolatioa-oft  a  penal 
stat^tOf  .^:iS:|l^  InyaUdlty.and  wUawtid* 
nesa  of  tb^., transaction  opon  whteh  the  de- 
ifeiVie,  is  based,  ap4  nptj  the  n)«rQ. failure  of 
title.  It- Is  a  weUr«ettle^  rule  t^t.a  tenant 
cannq^  during  hi^.;  possession,  of  rPremisea; 
dlsipute  the. title  of  J^.^landlord  upder  whom 
b^,  entered,  yet  Iteases  .i)q^0e..in  ,rio}atlon  «jt 
the^  iawf  oi^  ^-hipb  contemplate-  -th^  doing  9t 
an  i^t  in  vipl^tioB  of  law  and  the .  settled 
;  public  S9yf y^j  of  -i^  country,  are  void,  fji 
the 'case  of  Dupas  t.  Wassell,  1  DUL  213» 
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Fed.  Cas.  No.  4,182,  Jud^e  Caldwell,  In  pass- 
ing upon  a  lease  executed  to  a  portion  of  the 
"Hot  Springs  Reservation,"  wtiich  under  an 
'act  of  Congi;ess  was  reserved  for  future  dis- 
IMsai  by  the  United  States,  and  wtiicli  un- 
der tbe  act  could  not  be  entered,  located, 
or  appropriated  for  any  other  purpose  wliat- 
ever,  said:  "No  rule  is  better  settled  than 
that  tenant  shall  not,  during  his  possession 
of  premises,  be  perniltted  to  dispute  ihe  title 
of  his  landlord  under  whom  he  entered.  And 
this  rule  extends  to  an  under  tenant.  •  •  • 
The  plalntifF  Insists  that,  applying  these 
rules  of  law  to  the  facts  in  this  case,  he  Is 
entitled  to  Judgment.  Every  agreement  that 
parties  may  make  does  not  in  law  amount 
to  a  contract  having  a  binding  obligation. 
Contracts  to  do  an  illegal  act,  and  contracts 
against  good  morals  and  public  policy  are 
Void;  atid  the  law  will  not  lend  Its  aid  to 
^ther  party  to  such'  a  contract  to  compel 
its  'i>erfommnce  or  enforce  any  right  claimed 
nnder  it  •  •  •  A  lease  of  premises  for 
the  pnrpose  o^  prostitution  or  for  any  other 
immoral  object  is  a  contract  against  good 
morals  and  absolutely  void,  •  •  *  and 
the  same  is  true  of  leases  that  contemplate 
tbe  doing  of  an  act  In  violation  of  law  and 
the  settled  public  policy  of  the  country.  The 
lease  In  this  case  falls  within  the  last  cate- 
^ry.  *  *  •  Be  had  no  right  and  could 
acquire  no'rl^t'to  treat  this  government 
property  as  Ms  own ;  and  in  attempting  to 
do  sd  he  was  aCtliH;  in  violation  of  law,  and 
any  lease  be  may  have  granted  to  any  por- 
ttoit  '<it  tbe  reservation  was  utterly  void." 
fPhere  can  be  no  estoppel  against  pleading 
illegality  in'  the  sense  of  penalized  acts. 
Tbtt  queetton  was  met  by  the  Supreme  Court 
«f  Aricansas  in  Shorman  v.  Eakin,  47  Ark. 
351,  1  S.  W.  658.  where  some  of  the  authori- 
ties are  collated.  The  first  paragraph  of 
the  syllabus  of  the  case  states  the  facts  of 
tb^  case  as  folloirs:  "The  United  States  gov- 
ernment te  tbe  original  sonrte  of  title  to 
lands  U  Arkamas,  and  the  presumption  of 
tbe  law  'is  that  the  title  remains  with  the 
government  until  aorae  other  disposition  of 
it  la  abovni,  and- 'Where  a  man  sells  land  in 
tbat  stater  <teimlBg  t»  have  derived  it  from 
the  state  upon  a  swamp  land  grant,  and  at 
ttieaame  time,  acGonUng'  to  the  boolcs  of  the 
United  Stajtes  Ltmd  Office,  the  land  was  va- 
cant, and  subject  to  homestead  entry  tinder 
tbe  federal  iawa,  tbe  presumption  to  that 
tbe  grantor  bad  no  tltlci  and  a  note  given 
for  the,  purchase  nooey  ia  void."  In  the 
opinion  of  tbe<  court  It  la  said:  "Aa  a  general 
rule,  a  pqrc^taaer.  entering  into  ■  possession 
tinder  bis  contract  of  purchase  cannot  in  an 
action  lllce  this,  so  long  as  he  retains  such 
possession,  deny  his  vendor's  title.  If  the 
vendor  is  unable  to  convey .  the  title  and  be 
would  r^acind  the  contract  he  must  restore 
the  possession..  He  cannot  enjoy  the  proper- 
ly and  refuse  to  pay  the  price.  ;  The  princi- 
ple .on  which  this  rule  rests  is  the  purchaser 
te  estopped  to  deny  tbe  title  fit.  bis  vendor, 


because  he  acknowledged.lt  and  galn^  pos- 
session of  his  purchase,  and  he  ought  not  In 
conscience  as  between  them  to  be  allovyed  to 
enjoy  tbe  fruits  of  his  contract  and  not  pay 
'  the  full  consideration  money.  Lewis  v.  Bus- 
kins, i7  Ark.  64;  Galloway  v.  Fluley,  n 
Pet  264  [9  L.  Ed.  1079] ;  Jackson  v.  Ayers, 
14  Johns  (H.  Y.)  224 ;  Ja(^kson  v.  McGinness, 
14  Pa.  333;  Mclndoe  v.  Morman,  26  Wis. 
589,  7  Am.  Rep.  96.  But  this  rule  is  not 
Without  exception.  No  one,  as  a  rule,  can 
estop  himself  from  taking  advantage  of  that 
which  is  contrary  to  public  policy.  Con- 
tracts, as  a  general  rule,  cannot  vest  In  par- 
ties any  rights  in  contravention  of  law  or 
public  policy.  Mr.  Parsons  in  bis  Work  on 
Contracts  says:  'It  is  obvious,  however,  that 
the  doctrine  of  estoppel  can  go  no  further 
than  to  preclude  a  party  from  denying  that 
he  has  done  that  which  he  had  power  to  do.' 
2  Pars.  Cont  (6th  Ed.)  799;  Pub.  Pol.  1115; 
Spare  v.  Home  Mut  Ins.  Co.  (C.  C.)  15  Fed. 
707;  Steedman  v.  Duhamel,  1  Man.  O.  ft  8. 
888;  Dupas  v.  Wassell,  1  Dill.  213  [Fed. 
Cas.  No.  4,182];  Klenk  v.  Knoble,  37  Ark. 
304;  Webb  v.  Davis,  37  Ark.  565.  The  Con- 
stitution of  1868  prohibited  the  inccnnbering 
of  homesteads  of  residents  of  this  state  who 
are  married  men  or  heads  of  families,  In 
any  manner,  while  owned  by  them,  except 
for  taxes,  laborers'  and  mechanics'  liens,  and 
securities  for  the  purchase  money.  In  klenk 
V.  Knoble  and  Webb  v.  Davis,  supra,  the  de- 
fendants, while  the  Constitution  of  1868  was 
in  force,  executed  mortgages,  and  recited'  or 
covenanted  therein  that  the  property  mort- 
gaged was  not  their  homesteads.  The  conrt 
held  in  both  cases,  which  were  actions  to 
foreclose  mortgages,  that  the  mot-tgagor  was 
not  eston>ed  from  denying  the  truth  of  these 
recitals  and  covenants,  and  claiming  tbe 
property  as  hla  homestead,  because  sudi  re- 
citals and  covenants  were  contrary  to  publle 
policy  and  void.  As  a  ride  a  tenant  cannot 
dispute  tbe  title  of  his  landlord ;  yet  in  Du- 
pas V.  Wasfsell,  supra.  It  was  beld  that  a 
JIandlord  could  not  recover  against  his  lessee 
ground  rent  for  tbe  use  of  tbe  lands  leased, 
because  the  lease  was  void  by  reason  of  its 
being  contrary  to  the  statutes  of  the  United 
Statea,  and  against  public  policy;  and  that 
the  lessee  was  not  estopped  to  deny  bis  land- 
lord's title." 

In  Langap.y.  Sankey,  65  Iowa,  62,  7  N. 
W.  393,  tbe  court  said,  of  an  estopped  plead- 
ed to  an  illegal  contract :  "It  is  conceded, 
as  we  understand,,  by  counsel  for  the  appel- 
lant, that  an  action  oqnld  not  be  maintained 
to  enforce  the  contract,  and.  tliat  Adye  .v, 
Hanna,  47  Iowa,  264,  29  Am.  Rep.  484,  Is 
decisive  as  to  this  (loestion.  But  It  is  In- 
sisted such  a  contract  faaj  be  relied  on  as 
an  estoppel^  and  a  recoT^ry,  therefore,  bad. 
We  do  not  believe  this  is  correct  and  <are 
unwilling  to  hold  that  a  contract  void  as 
being  against  public  policy  ba0  any  vitality 
whatever.  It  matters  not  bow.  it,,  may  be 
pleaded,  «  substantial  right  oapnot  be  mil- 
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forced  tltereiinder.  That  wUcli  cannot  tte 
recovered  In  an  action  on  the'  contract  should 
not  be  permitted  to '  be  done  by  Indirection. 
Besides  this,  the  defendant  did  not  affirm 
any  fact,  to  be  truewtich  ^ume^ 'oiit  to  be 
false.  At  most,  he  .asserted  his,  .legal  opin- 
ion, and  upon  that  the  contract  Was  based," 

In  Brown  y.  First  National  Bank,.  l37 
Ind.  )B55;  37  N.  E.  158,  24  L.  R.  A'  206,  the 
court  said;  "The  contention  of  counsel  that 
.appellee,  having  received  .the  benefits,  of  the 
contract,  is  estopped  to  defend  iaigalnst  it.  on 
the  principle  that  a  corpor.ijilon  which  has 
.such  beueflt  is  estopped  to  assert  that  it 
had  no  powei;  to  contra^ct,  is  linscMind,  .as  ap- 
plied to  tl^e  case  .at  bar.  The  rvle  suggested 
.applies  ,to  cases  wh^re  private'  rights  alone 
^e  concerqed,  while.  In., contracts  void  as 
agfi^t  public.  pyUcy  the  pu)i)lijq  is  ifiterested. 
The  public.  rCoacerQ^caifj^ot  ^  ntade  a  B)at- 
per  of  prirat^  bargain.  A  nqinber  pf  qia^- 
tms  apply  to  r  interdict  itbp  enforcement  qt 
such  a .  contc^ctf  and  Jinaiiy.  decisions  hold 
that  the  receipt  ^f  the.  j>enefltp  .and  reten- 
tion of'iprope^ty  i)Dder  8ucjb;a-contrax:t -give 
■aq  li^M  of  recovery,  .It  the . cftntract Jias 
not  been  exeptited,  it  vlU  not.  be'  enforced. 
.It  It  has  not.  been,  executed,  tberlaw  yiUl 
oot  extend ,  itself..  It.  cannot  |b0..:T#)ide^ed, 
valid  hy,  invqklng  the  doctclae '  pf  estoppel. 
Hutohtus  V.  Weldin,  114  I«d.  80  [15  N.  B. 
.804];  P9i:kln8>  T.:  Jones,  ^  Ijad..4»9;  .DunoAt 
V,  Dufore,  27i.Ind,  263t  Ropt  v.  Stevewion,  24 
■In4>  ll&i  Wheeler  v^  wheeler,  ■&  Imbb.  •  [N. 
y,].356;  Snyder  v..  Wllley,  33  Midi.  48a; 
Gireeuhopd,  .;*ttb.  PoL  p©.,  2,  3,.  «,  note  3; 
Broom.  L«gal  MajSima,  pp.  729,r730;  7:  Wait. 
Aot  &  .Def..  92."  In  Reed  v.  Johnson,  27 
Wash.  42,  &7  eajc.  381.  &7  L..B:  A.  404^  the 
«ourt  said:  ITtie .appellants  are  not  eettopped 
ta  raise  thelUegality  of  the  odntract  because 
of  their  course  of  dealing  with  respondents 
under  the.conbract.  Validity. eaniot  be  giv- 
«nr  to' an  illegal  contract  tbroagbany  prin- 
dpte  'of  estoppel.  iWarrellc,  Vendors,  p.  1.82, 
f  4{'  Diirkee  t.  People  ex  rel.  Askren,  155 
IH.  364,  40  N.  B.  02d  [40  Am.  8t  Beff.  8401; 
Brown  ▼.  ^rat  Nattonal  Bank,  137  Ind.  6S5, 
37  N.  a  158,  24'li  R.  A.  206;  PuHman  Pal- 
ace Car:  Co.  '«t  Central  Transportation  Co., 
171  U.  8.ie8i  18!  gnp.  Ct.  80S,  43  L.  Ed.  108." 

The  cases  relied  upon  by  tbe  appellees 
inereiy"ko't«j  ■&«  effect  thht  Tn  casto  where- 
in n4  'illegality  arises,  but  in '  which'  somie 
legal  defect  of  title  inay ''exist,  which  ren^ 
dera  a  Hle'ed  or  mortgage '  Invalid  because 
wanting  In  some  legal  re<iuirem6nt  or  for- 
tiiallty,  one  claltbtng  tinder  a  title  is  estdt^ped 
tb  deny  Its  validity,''-end  one  afllrming  a  title 
by  conveying  or  tiiortgaging  is  estopped  to 
■deny  its  validity  In  the  absence- of  llfegallty. 
But  illegality  'in  .the  sense  of  acts  forbiddeh 
and  p^alized  by  ikw  majr  aiwaiyS  be  shown 
AVith  or  without  pleading,  and  will  be  taken 
ndtlce'of  by  the  eoiirt  Vrheiiever  it  Is  hiade 
to  app^at^  i»  the'  case  when  waived  by  the 
parties. '  Tb«'  Vlce^  'o^  appellees'  contention 


co>nslsfs  Ip  looking'  to  the  position  of  ^e  de- 
fendant and  in  making  tbe  weakness  of  the 
defendant's  position  the  point  of  decision, 
whereas  the  real  question  to  be  decided  Is 
not  What  the',  rights  of  the  'defehdant,  who 
}s  not  seeking  relief,  "may  be,  but  the  ques- 
tion Is,  Shall  the  court  enforce  at  the  in- 
stance of  the.  plaintiff  an  illegal  contract 
made  in  viplation  of  a  statute,  which  ren- 
.ders  it  criminal  and  declares  a  public. policy 
agfiin^t  such  transactions  as  the  one  brought 
to  the  attention  of  the  court  in  this  case 
w^?  The  plaintiff  seeks  affirmative  reUcf, 
and  seeks  relief  upon  ..the  v^ry  contract, 
which  is  Illegal,,  and  not  otherwise  than  up- 
on the  contract.  Tlie  qpesUoq  is  not  wht^t 
ithe  def ^qdaut  may '  plead','  b^t  what  relief 
.can  the  plMntiff  have  on  tlie  contract  If  the 
faats.  br.ought  to  ,tbe  atteAtto.i;i'  of  tbe  .court 
by  the  answer  b^'true..^.  J    ,  '  ."       , 

Appellees:  insist,  howeyer,  ..tha't  equity,  (v 
the  enforcement  of  a  superior  public  policy, 
will  apply  .the  doctrine  of  estoppel,  contend- 
ed for  by  appellees,  to  Piieclude>  the.  .jippel- 
lants  from  setting  up  the  illegality  .of  the 
tran^actipQ  of.. which  they  ^eedk,.to  l;ake  ad- 
.ysjaUigft,  '•and  rWill .  wink  at  tbe  pialuni,  pro- 
hibitum of  Reinhart's  conveyance,  .in  .order 
to  prevent,  t^e  malum  in  se  of  .t^e.^^ef end- 
ants',  attempted  f r^ivul,  ,  Appelleea«  rely  chief- 
ly upon  the  case  Qf  B.fooks  -v.,  Martin,  2 
Wall.  70,  17.  I^  Ed.  '732,  In .  support  :«f  Uie 
Siropoeltion, ,  and '  attempt  to  a^ly  to  this 
case  the  pc^lnclplea  of  that  case,  holding  that 
an  accounting  may  be  h«td  and  enforced  of 
tbe .  proceeds  of  an  Illegal ,  partnership.  I^is 
case  has,  howevec,  been  criticised,  and  the 
gieneial  statements  ntade  in  the  opinion  have 
been  -.repudiated .' in  most  -of  the  American 
case^  and  it  has.  been  limited  by  the  UnUed 
States  Supreme-'Oouctito  tbe  very  facts  «f 
that  case,  in  McMullea  t.'  Hoffman,  174  TJ. 
S.  638,  19  Sup.  Ct  839;  4a  li.  Ed.  U17.  Bot 
the  facts,  of.  tiuA.  case '  and  the  one  now  b»- 
fore  the  «o.u^t  are :  altogebher-  different 
There  the  illegal  contract  bad  -bemi  folly 
executed,,  and  thA  plalBtUf.was  not  relying 
upon'  the :  illegal  contract -add  was  iMt  seek- 
ing to  eafotfoe' it.  bat  is  Old  case  now  before 
the  count,  .as  dleolosed  l^  the  answer,  the 
plaintiff  is  tfeeklncT' b» 'ttafovce  the  Illegal  coni- 
tract.'  .vThla  mortgage  coMraCt  'Sttd  the  notes 
are  executwyj  and  this  action  is  btought  in 
a  court  of  justice  to  enfonse  what  the  aa- 
Bwer  shows  -tolbe  a  tiart'Of  mi  illegal  trans^ 
actioa;  and  the  questtoa  Is;  not  as  to  the 
i4gh<»-oe  fsitatidlBg  of  libe-  appelUnt,  but  ts; 
Will  the'  court  enforce  at '  tM  Instance  of 
the  kppeilee  On  illegdl '  CoiitraetT  It  mlgtat 
be  thftt  tbe  atppetlees  conld  a&ege  such  a 
stsfte  of  facts  In  reply  as  would  render  it 
udjiisC  and  Inequitable'  to*  pmnM  llp^Uant 
to  take  advantage  of  the  Illegality  of  the 
transactton,  a  matter,  ho'wever.  Which  We 
io  not  dfecide,  tnit  from  tbe  present  state  of 
the  pTeadihgs  botblng  appears  nece^itatlng 
the  a^pli(}ation  of  th«  rule  iH>iit^tided  for  by 
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^nrt,  without  ' good-friitli  claim,  coloii'  'of 
title,  or '  asserted.,  right,  took  possession  <>f 
goveruwiet^  .land,  assert^  thereto  the  right 
tD  the  e^ohiBive-'tne  and  posseeslon,  inclosed 
it  witba  fence,  and  sold  It- to  appeHant,  and 
&iglfeedte>"deliver,'^  and  did  del^^,"-tid  ^pe)- 
laut  Smith  the  exclusive  use  and  possession 
W  saMF'liiiStd-  aM'-tiie-'intloBiirts 'thereon. 
Jt  is  true  ,^at  the  recitals  1^  the  ieed  to 
Smith  «aic  that  the  lanil.  was  obtained- ¥y 
eohreyance, '  but  the-  imswer  aileffes^  that 
Reinhart  did  not /hold  the  lind  undei'' color 
of  tiUe>  made  or  acquired! In  £Ood  faith^  or 
dftlm  or  aoaeitted  right,  -  iuade  in-  tottA-  faith, 
and  1(  fhMe  allegation^  ire  true,  and' they 
must  be  taken,  a^  trUe  tipon  detnui'rer,'  qo 
equtties  are  shown  to  exist  in  favor  of  Rein- 
bart,  which  require  a  depiartuxe  'fh>m  the 
nile  alinbifected  in  the  «i«e  "of  iScMuUen  y. 
Hoffman^  supra,  that :  "No  court  sylll'  lenA 
Its.  assistance  In  as;  way  towards  catrylxg 
joui  .the  jtermp  of  an  illegal  contract.  Ijti,c^e 
any  a'ilton  is  brought  In  which  it  Is  ne<^A- 
odty  M  prove  Uie  Illegal  eontratft  in  oilier  to 
mathtaln  the.  adUoa,  cou^  '  .vtIII  ndt  -  fn- 
llorce  it,  nor  yriil  the^  enforce  fiijy  alleged 
r.ights  .directly  springing  Aont-  such,  con- 
tract" -i  ■•'  ■•■■••  •   ' 

[•]  The  appellees  contend  that  It  wbnid'  be 
ib^uffihle ', to  ;pMtnft.  appellant  to,  retalf 
possessidti  of  the  lahd,  acquiiied  b^  the  con- 
tract, tten  If  It '  is  •  llWgal;  hrid'thai;  thfey 
should  not  he  p^mltted  to  pleaid  the  tUeg^al- 
Itr  <^  the  contiwictt  and  still  retaiin.  pttasea- 
Blon  of  the  land.  It  Is  true' that  Ste  defense 
interposed  In  this.,  c^ke  Is  a  dtshoriest  de- 
fensie.  and  It  Ues  lU  in  the  mouth  of  the 
defMtdants  «o  allege  tt  But-tt  i8<not  out  of 
any  consideration  for  the  def^Aantti  thkt 
tpurti' iJei?wlt  ^ehla'dcftose  tc"^  intjirfttts- 
fed,  but  it  is  allowed  ifor  public  considera- 
tions; and  In  order- 'to  better' secure  the  pdb- 
Ue  against  dishonest  ,tra^sa.ct^ns,,  Jtlcliful- 
len'.v.  Hoffman,  siQ)i!a.     . ,       .    ,i   ! 

tn  As  sdld  by  the  Supreme  Oonrt  of  the 
United  States  In  Ptjlhnan  Paia*s  Car  Co.  v: 
Central  .TvansportatlonCow  ^71  XJ.  S.  138, 
18  Sup.  Ot.  808,  43  L.  Bd.  108,  in  speaking 
of  the  holding  of  the  courts  in  regard  to  it 
l«gal,  contracts:  "They  are  .  subjstaptlaUy 
unanimous  in ■  expressing  the:  view  that  la 
M>  "Way'  ftbd  In  o6  channels,  directly  or  in^ 
directly,  ^11  the  courts  allow  an  action  to 
(e  maintained  .for  the  recovery  of  pMperty 
delivered  under  an  illegal  c<^ntract,  '\irherej 
fn  order  to  maintain  sudh  recovery, '  ft  la 
aeceesary  to  bav^  reooar8e:to  itiat,  contract 
The  right  of  recovety  must  rest  upon  a  disaf- 
firmance of  the  contract  and  it  .is  permitted 
only  because  of  a  desire  .of  .courts  to  do 
^sUce  as  far  as  possible  t»  the:  iiarty  who 
Itarf  mtiA4  payment  6r  ddfrered  property"  un- 
der a.  void  agreement,  and  which  in  Justice 
he  ought  to  fecover.  But  courts  ■will  i^ot  Ia 
such  endeavor  permit  any   recovery  which 


wlU-'Weaken  -tb*  role'  fotinCed  upoa -ppinci- 
pJes  of  pttMlc  policy  already  noted."  As  the 
appellees'  seek  •  a'  recovery  upon  the  alleged 
illegal  contract  and  not  upon  a  dls'aiBrm- 
alice  IJiereof,  ecrultjr  cait'eXIMAditO'tlieiA  aio 
rell.ef,  ,...         .    •" 

Being  of  the  opinion  that  the  answer  prop- 
erly allc^gea  that  the  notes  and  trustrdeed 
wfere  fouTiaed  upon  <  contract,  whifeh  was 
illegal,  in  that  its  consideration  was  ground- 
ed up^n  the  violation  of  a  penal  and  prohl^ 
t|tory  .Btatut^  of  the.  United.  States,  and  fh^t 
it  sta'ted  a  good  defehs^,  it  fbllows  that  the 
'triai-ooatt  erred  iB.sustainJiig  the  demurrer 
thereto.  The  cause  is  therefore  renewed, 
.with  InstructJohs  to  the  ?ow^  court  to' .over- 
rule the  demarrejr,  «n4.  to,  permit  a  repjy  to 
be-  filed  «heiretO"by  appcttees,  and  to  procecid 
Mtb'  thcT'case  'lii'accortancef  witfi  this'  opla- 
ion.  ...  .  .      ,     ,  ' 

.  I    •        .'.:■•■•••■       •.      -     .  •  ' 

HANNA,  J.,  and  tEAHY,  DistrlfA  Jodgf, 
concur.  ,^A|IKBB,;J^.  hfvlp|;^epxd  the  5»«ie 
in  the  court  below,  did  not' .p'articlimtAi  In 
this  opIiiloD.  .■  r      I 


STATE  V.  HALIi. 

(Supreme  Court  oiC  vUntfmh,  "U^r  %0,  1012.) 

1'.     EM»BZZL'EllEt^T(|80*Mll<D«mnENT— OW»- 
EBSHIF    OF   I'ROPKBTY.  "    "'  " 

' :  ■  Ad)  indictmeajt'  chargintr  ttiat  'accused'  had 
inhis  (Qssesaioa:  an  bailee  of  S^oartain  jn.onBX. 
and  that  be  approprifited  it  to  his  own  use 
wifliTntsnt  W-  deprive' aiid"*lr«Wd  tf*'  tr* 
owner,  the  said  S.,  of  her  propeity,  saffid^ritly 
allegeMWt  S.  was  the'-«Wber 'of  the  proper^ 
under  R*V:  Codes,  f  9147,  rtcWilrtag  indfetnlientt 
to  corntjiiff  a'  statement  Vhich'  f^iU  -.'enable  a 
person  of  6otnmon  understoadhiK  to'  khqw  what 
is  InteriaWd,         "■  '   .     '     '     '  ] 

2.  iFiMatEasLXMBHT  <%  41*)-^ByU)SHCX-nABJ(I8- 

].  BiBinaxt.-  .■  .-      >-  r-    ,• 

Accused  was  charged  with  embe&Eli-ng.patjrr 
QMnt^op  a  note  which  the  hpldier  bad/ob^aioed 
&qfi  a  pprpor«<ion  .qf 'which,'accu»ed.W8s'  P^0Sf 
ident;  and  which  was'  a  in^re'cloalf-  Wfr  his 
operations.  The  interest  on  the  note  was'cof- 
lected'by  Oie  )>oM»r  tKrfBgkA.dccnsed  ta>  thi 
corporation,  and  there  was  teatimoay  that  ac- 
eased  admitted  lenbiviog-  and''  Converting  the 
principal.' '  HtH;  that  the  admistiott  of.  tkc 
BOti  in'  evidence  wsa  ^proper  as  'expkmaboty 
af'  ottxr.  (drcnnistanceat  segardleM  of  'whether 
it  'Wa«<iadbr8cd<to  the  boider  by  aecosed,  or  l>x 
an  employ^  'of  himself  or  the  corporation. 
- 1^.  N«ife.— fof  other  eft  8 A,"  see  EmfceiSBle- 
ment  Cent  Dig.  %  68;  Deo.  Dfg.-  |-41.*1'    ' 


8.  'BMBEZZt.l&fEjrt  (S  44*5-^EVIWENC*— WXICHT 
■•A»«D    SOFFIClENCT.  -     •  ,'       '  -~\ 

Evidence  on  a  trial  for  larceny  by  a'baileA 
AeM,  sufficient  to  ahaw  ^c  r^fi^fpt  of  the  mon- 
ey by  accused. 

CEd.  Note.-f-For  other  eases,--s6e  Enbezzie- 
ment  Cent  Digw  il  «I'^7Q;  Dec.  Dig..g  44.*]     : 

4.  CamiifAi,  liAW  (f  872*)— ByibBNCE-KJtHEK 
Oftensb.  •  •  ■  ■  ■'•^" 

'Where  it  was  claimed -that  -  accused  -waU 
engaged  'in-a  8<dieme  to  defraad  on  a  trial  for 
laJceDjT'Ui  conuectioa:  with  one'  of  the  trans'' 
actions,    proof    of    other   transactions    harih^ 
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almiliir  featnrei  IndlcathiK  •  common  deai^,  bat 

■omewhat  different  in  details,  was  admisaible. 

[Ed.   Note,— For   other   caaes,   »«e   Criminal 

Law,  Cent.  Dijt.  H  833.  834;   Dec.  Dig.  g  372.*] 

tk    OBIKIHAL  LuLW   (§  374»>— BVIDBNC»-OTHKft 

Offense. 

The  length  of  time  over  which  an  inquiry 
concerning  other  offenses  constituting  *  part 
of  the  same  scheme  should  be  permitted  to  ex- 
tend is  within  the  sound  legal  discreUon  of  the 
trial  court 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig,  f  835;   Dec.  Dig.  f  374.*] 

9.  Ckiminal  r^w  (i  1169*)— Revibw— Habm- 

L28S   EBROR. 

■  On  a  trial  ■  for  larceny  by  a  bailee,  wherte 
there  was  testimony  that  accused  bad  admitted. 
And  on  the  stand  be  yirtually  confessed  that 
he  had  received  the  proceeds  of  the  note  and 
cobrerted  it  to  his  own  use,  evidence  that  the 
holder  demanded  p«yment  from  the  maker  and 
asked  to  SM  his  r«<:f^t*>  if,  error,  wa»  tajevf,- 
less. 

[Ed.  Mote.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  Sl  3088,  8137-3143;  Dec.  Dig. 
§11^.*]    !  ' 

7.  CBntiWAL  Law  d  872*)— BviDBkc»^-OTH- 

•■if  OFMNSt.  '     ■ 

Where  accused  was  charged,  with  eoU«<^ 
ing  and  appropriating  the  principal  of  a  note 
which  he  bad  transferred,  and  the  interest  of 
which  he  had  been  collecting  for  the  holder, 
and  it  was  claimed  that  this  was  one  of  a 
series  of  transictlons  coDstitating  a  scheme  to 
defrt^id  investors,  testimony  that  be  trans- 
ferred a  mortgage  to  «nbther  witness  and  aft- 
Mwards  coUe<$ed  and  converted  the  proceed^ 
was  competent. 

:    [Ed.    Note.— For  other   casea,   see   Criminal 
Law,  Cent  Dig.  ff  833,  834;  Dec.  Dig.  |  372.*] 

.&,Cbikinai.  Law  d  1169*)— Raview— Habk- 
'  Kxss  Ebror. 

Where  accused  was  charged  with  embes- 
Bling  the  proceeds  of  >  note  and  proof  of  the 
embezzlement  of  the  proceeds  of  a  mortgage 
was  admitted  as.  part  of  a  scheme  by  which 
accused  transferred  securities,  and  then  col- 
lected them  from  the  debtors  and  converted 
the  proceeds,  the  admission  in  evidence  of  an- 
other mortgage  transferred  by  accuBed  to  the 
same  witness  at  the  same  time  which  had  not 
been  paid  to  accused  was  immaterial,  and  not 
prejudicial. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  H  8088,  8137-3143;  Dec  Dig. 
i  1169.*] 

0;  Cbihinai.  Law  (|  1168*)— Rbtxcw— Habic- 

UESS  Ebbob. 

On  a  trial  for  embeiiling  the  proceeds  of 
notes  collected  by  accused  for  the  holder,  the 
admission  in  evidence  of  receipts  produced  by 
the  maker  of  a  note  purporting  to  show  its 
payment  was  not  reversible  error,  if  not  com- 
petent evidence  of  the  payment  where  accus- 
ed had  admitted  to  the  holder  that  he  received 
and  converted  t^e  piopeeds> 

[Ed.- 'Note.— For  other  eases,  see  Criminal 
Law,  Cent  Dig.  {{  3088,  3137-3143;   Dec.  Dig. 

I  uee.*] 

10.  CBnnwAi,  Law  (i  1169*)— Rxvirw— Habm- 

I.E88   EBROB. 

The  admission  of  testimony  that  a  witness 
inquired "  of  accused's  employ^  relative  to  a 
transaction  between  her  and  accused,  if  error, 
was  harmless,  where  the  employe's  answer  was 
^t  be  did  .no|t  kAc;w.- 

[Ed.  Note;— For  other  eases,  see  Criminal 
Law,  Ceat  Dig.  {|  3088^  3(187~3143;  Dec  Dig. 
I  1168.*]  ,       „    .    . 


11.  CBimiTAii  .'•Law  Q  410*)— Htidkwob— Dwv 
'    rABATIONa  BT  Thibd  Pbbsonb. 

What  an  employ^  of  accused  did  and  said 
in  connection  with  and  in  assisting  accused  to 
defraud  his  customers  was  competent  evidence 
on  a  trial  for  embessling  his  customer's  money. 
[Bid,  Note.— For  other  cases, .  aee  Criminal 
Law,  Cent  Dig.  iJ  897,  IjM;  Dm.  Die  I 
410.»] 

12.  WiTNMsn  d  277*)— Gaoaa-BxAimiATioB 
-Scope.  . 

Where  accused,  diarged  With  defrauding 
the  customers  of  the  corporation  of  which  he 
was  president,  attempted  to  give  tha  impression 
that,  an  employe  was  responsible  for  the  man- 
ner in  which  the  corporation's'  affairs  were 
conducted,  and  testified  that  such  employe  was 
a  atbokbolder,  a  director,  and  secretary  and 
treasurer,  but  that  he  was  not  elected,  a  di- 
rector at  a  stockholders'  iqeeting,  all  of  which 
Was  denied  by  the  employ^,  it  was  competent 
to  ask  accused  I  on  cross-examination  if  he 
knewiof  aay  authority,  for  elacting  a  boa^  of 
director*/  at  afff .  me^ tins  «zcept,.a  atodibold- 
ers'  meeting.  .,     '    .    ' 

[JEJd.  Kote. — For  other  cases,  see  Witnesses, 
Cent  pip,  H  925,  979-934;  Dec.  Dig.  f  277.*] 

13.  V^ITNBSSES  ({  330*)-<3BQSS-£zAiaNATIOir 

WbeN  tha  prMtdentof  a  Corpontidti  wh» 
was  Bocu8ed.'.of  defrauding  its  costnmen  daim- 
ed  that  another  had  cnarge  of  its  affairs,  it 
'was  competent  to  cross'-examfne  him  relative 
to  the  purchase  of  a  hoase  with  the  corpora- 
tion's money  to  show  that  he  used  its  mObey  at 
hiS'  0^0.,-   ;;   ',.,  .1    ,,.,.!■  .  ;'  • ; 

[Ed.  Note.— For  othec  faaes,  see  Witnesaa^ 
Cent  Dig.  ,1$  llOft^llOS;   Dec,  Dig.  |  330.*] 

14.  Cbiminai,  Law  (I  872*)— Kvideh(»-Oxh- 

KB    OfFKNSB.  . 

Where  accused  charged  With  emheailement 
teatified  ^the  did  not  toow  a  note  secured 
by  mostgage,  and  claimed,  to  ba  a  part  of  the 
same  fraudulent  scheme  as  the  transaction  in 
issue  had  been  t)aid,  but  he  identified  bis  sig- 
nature to  the  satisfaction  of  the  mortgage,  the 
mortgagOj  relesise,  and  satisfactioa  wara  prop- 
erly admitted. 

[Ed.   Note.— For   other   cases,   see    Criminal 
Law,  Cent  Dig.  S|  833,  834;   Dec  Dig.  |  372.*] 

15.  WiTNKssss  (t  277*)— Gboss-Bxaiobatioii 
—Scope. 

Where,  after  accused  transferred  notea,  he 
continued  to  collect  and  pay  the  interest  to 
the  bolder,  and  was  anbaeaaently  charged  with 
collecting  and  converting  the  principal,  and  he 
testified  that  he  did  not  notify  the  holders  of 
notes  when  they  were  collected,  that  "the  firm" 
was  paying'  some  interest  on  the  notes,  and 
that  they  cave  a  check  to  the  holder  for  the  In- 
terest altnough  indorsed  "without  recourse," 
be  was  properly  obliged  to  answer  whether  in 
his  Judgment  there  was  any  obligation' on  him 
to  pay  the  interest  or  gaarantee  tha.  payment 
of  principal  or  interest 

,[Ed.  Note.— For  other  casea,  see  Witnesses, 
Cent  Dig.  |{  925,  ^79-984;  Dec  Dig.  |  277.*} 

10.  Cbimjnai.  Law  (f  338*)— EyiDEHCc— Ad- 

mbSlBtUTT. 

IVstimbtly  'that  the  corporation  of  which 
accused  was-  president  and  which  was  merely 
a  cover  for  his, operations,,  was  short  nearly 
$40,000,  was  competent  to  corroborate  testi- 
mony tnat  acCusM  bad  admitted  receiving  an4 
enbercling  the  proceeds  of  a  note,  especially 
wb^ra;-  accnaed  ^stiAtfl  aubatantially  to  the 
same  shortage,^  .  r  .  .  . 
'  [Ed,^  l^ote.— For  other  caseSj  see  Criminal 
LaW;'C«nt  Dig.  U  7S2-75T,  78T,  788;  801,  855.- 
Dee.  Dig.  I  S38.»f  •  •  ••  .        '  — 


*rei  otaw  caMS  ^»«  jsms  toi*l«Aiid  sMtisa  MiM^ti^it  la  fits,  Uls;  4.AIB.  fitg.  JUi  MtiBarias  A  Bap'r  ladsiM 


Digitized  by 


Google 


KOBi) 


STATX  T.  !HAIil< 


6^'i' 


IT.  Cmwhai.  Law  (I  OT2*)— BTTD«KC»-OtH- 

BB  OmNSS. 

Oq  a  trial  for  •mbezElinc  moneyi  collected 
by  accuied,  -where  It  wa«  claimed  that  it  wai 
one  of  a  aeriee  of  embeulementa  constltntins 
a  adieine  to  defraud,  a  witness  testified  over 
objection  that  be  loaned  money  to  accused 
which  was  never  repaid;  that  accused  col- 
lected from  a  iramber  of  Parties  to  whom  he 
had  made  loans;  that  the  notes  of  thsM  trnt- 
tiea  -were  held  by  the  witneas,  and  that  he  was 
the  owner  thereof;  and  that  accused  had  an- 
thority  to  collect,  but  no  authority  to  make  any 
disposition  of  the  proceeds  except  to  psy  to 
the  witness.  It  was  daimed  by  accused  that 
these  transactions  invoWed  no  criminality. 
Betd,  that  the  Jury  were  justified  in  believins 
that  the  witness  was  th«-'netim  of  a  series  of 
embeaalements  similar  to  the  one  barged,  and 
hence  that  this  testimony  was  properly  admit- 
ted. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Die  Sf  833,  834;  Dec.  DIt.  f  872.*] 

1&  CKliflNAI,    I>AW     (f  1168*)— AMTtAi— BX- 

AMii?atioN    or    WinrtBdEa  —  RisroMiVB* 

HESS  or  Akswxb. 

On  a  trial  for  embeulement  claimed  to 
have  been  one  of  a  series  of  embectlements 
constituting  a  s«be«ie  to  defraad,  a  witness 
who  testified,  to  a-  similar  embesslement  waS' 
aslted  OB  cross-examination  whether  accused 
admitted  receiving  the  money  claimed  to  have 
been  embezsled,  to  which  be  answered  that  he 
did,  and  that  h»als»  adnitted  receivinf  $6,000 
for  the  witness'  mother  .which  he  could  Bot 
show.  Beld  that,  while  not  strictly  responsive, 
the  answer  was  not  prejudicial. 

{Rd.  Note.— For  other  cases,  see  Crifailnal 
Law,. Cent  Die  U  8128^106;  Dee.  Dig.  | 
1168.*]  ,         . 

19.  Cbimiitai.  Law  (|  372*)— BTiDBifOB— Oth- 

IB  OrFXNfiE. 

On  a  trial  for  embezzlement  claimed  to 
have  been  one  of  a  series  of  embezzlements 
constituting  a  scheme  to  defraud,  it  was  not 
error  to  perrndt  a  witness  to  read  a  Ust  of 
notes  which  he  testified  accused  admitted  hav- 
ing collected,  where  he  also  testilied  that  the 
Ust  was  made  by  himself  and  was  correct,  es- 
pecially where  aceused' admitted  a  shortagaiof 
140.000. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  If  8S3,  834;  Dec.  Dig.  |372.*] 

90.   EUBEZZLKUKNT    ({    48*)— TBIAI/— INBTBTTO- 

noita  Dbtibiro  OmcNSB. 

On  a  trial  for  larceny  by  a  bailee,  an  iu- 
stmction  defining  "embezzlement"  wa«  proper* 
ly  refused;  there  being  no  such  cripe  known 
to  the  law  of  the  state. 

fBd.  Note. — For  other  cases,  see  Embezzle- 
ment. Cent  Dig.  |{  72-7B;    Dec.  Dig.  i  48.*] 

SL  BMBBZZUaCBHT    (|    48*^— TBIAI/-<3oIIT0B- 
IKO   INSTB17CTI0RS. 

On  a  trial  for  larceny  by  a  bailee,  an  in- 
struction that  the  taking  or  conversion  of  per- 
sonal property  which  renders  a  person  guilty 
of  simple  larceny  or  embezzlement  Is  a  feloni- 
ous taking  or  conversion  was  properly  refused, 
as  having  a  tendency  to  .confuse;  accused  not 
being  charged  with  a  felonious  taking. 

[Ed.  Note.— For  otber  cases,  see  Eubezzle- 
Ment  Cent  Dig.  If  72-76;    Dec.  Dig.  f  48.«1 

22.  CBnaifAi.  Law  (I  1173*)  —  Tbiai.  —  Rb- 

«iqt«I»>MB    iRBTBVanpifB— NCCBSaitT.     "■ 

um^er  Rev.  Codes,  .1  9271,  providing  that, 
OB  the'  settlement  of  the  instructions  on  a 
criminal  trial,  the  parties  nrnst  specify  the  par- 
ticniar  gronnds  on  whlcdt .  Instructions  are  ob- 
jecti»d  or  excepted  to,  and  that  general  ohdeo- 
tiona  that  they  do  not  state  the  law  are  insuf- 
ficient and  that  no  ease  Shall  be  Reversed '  tor 
•rrois  not  pointed  out  and  excepted  to  where 


the   trial  court  made  B   reasonable   effort  to 
advise   the  jury   on  the  Issues,   defined  grand 
larceny,  and  without  obleotion  gave  the  statu- 
tory definition  of  larceny  by  a  bailee,  which 
omits  an  reference  to  criminal  intcBt  and  the 
only  attempt  of  accused  to  <jall  the  court's  at- ' 
tentloB  to  the  failure  to  charge  that  to  'consti- 
tute ^nd  larceny  the  act  muat  have  been  -done  . 
feloniously  was  by  a  requested  instruction  em- 
bodying this-  element  but  otherwise  incorrect 
and  proper^  refused,  the  coort't  faihire  to  give 
00 .its  own  motion  a  correct  InstmctioB  as  to' 
the  necessity  of  a  felonious  intent  was  not  re- 
versible error. 

[Bd.  Note.— For  bther  cases,  see  Crunlnal 
Law,  Cent.  JHg.  ff  8184^168 ;  Dea  Dig.  f 
1173.*J 

23.  CBiMiifAL  Law  (|  783*V--InBTBuonOH»— 

PUBPOBB  AND  ErncCT  Or  BVIDBNCB. 

Where  the  court  was  not  asked  to  charge 
that  evidence  of  other  offenses  could  only  be 
coBaUensd  on  the  qaestion  of  intent  but  wasi 
asked  to  charge  that  such  evidence  wa«  iBPuf- 
ficient  to  justify  a  conviction, ,  the  insti^uctlon 

Ss  properly  refused,  especially  where,  when 
I  evidence  was  offered,  the  court  told  Ae 
jnry  that  it  was  only  admitted  on  thet  queBtion. 
of  Intent 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  ff  1784,  1785,  1872-1876; 
Dec  Digt  t  783.*]  ■ 

'24.  EHBKZZEBBBm'    (f   '44*) '^  KinvmCM  -^  " 

Weisb*  AND.SlnnoiBi(oy.< 
Evidence  on  the  tria^of  a  jpenon  for  em- 
bezzling the  proceeds  of  a  note  Aetd  to  show 
that  he  had  authority  from  the  holder  to  col- 
lect the  note,  and  hence  that  the  proceeds 
were  her  property  as  charged  in  the  indict- 
ment and  not  the  property  of  the  maker. 

[Ed.  Note.— For  other  cases,  see  Bmbezide- 
ment  Cent  Dig.  ff  67-70;  Dec.  Dig.  |  44.*] 

25.  EicBEZzuuiENT    (f    ^*)  -T-  BnoBROx  — . 

Wbioht  akd  StnmoiBWCT. 

Evidence  on  a  trial  for  lareeny  by  a  bailed' 
Aetd  to  sj^ow  that  he  had  no  authority  from.j 
the  bailor  to  convert  the  money  embesided  to 
his  own  use. 

[Bd.  Note.-^For  other  cases,  see  Embezzle- 
ment Cent  Dig.  ff  67-70;    Dec;  Dig.  f  44.*}  ' 

Brantly,  O.  J.,  disssBtlng. 

AppeBl  from  District  Court,  SUTor  Bow 
County;  MlcbBel  Donlan,  Judge. 

Sam  A  Hall  wag  convicted  of  grand  Isr- 
ceny,  and  be  appeals.    Affirmed. 

J.  B.  Boarmati,  of  Bxitte,  and  W.  B.  BoA- ' 
gen,  of  Anaconda,  for  appellant    Albert  J. 
Gal«D,  Atty.  Gen.,  and  J.  Av  Poore,  Asst 
Atty.  Gen.,  for  tlie  State. 

dMtlH,  3.  Defendant  appeals  from  a 
Judgment  of  conviction  of  grand  larceny,  and 
frotii  an  order  denying  his  motiob  for  a  new 
trial. 

[1]  1.  The  ehtttglng  pait  of  the  informa- 
tion reads  as  ftollows:  "That  on  or  about 
the  28tli  day  ofFebrua):^,  1908,  tiie  defend- 
ant, Sam  A.'  Hall,"then  and  there  having  in 
his  possession,' custody,  and  control,  as  bailee 
and  ilgent  of  Maggie  Stephens,  certain  per- 
Soiiai  prbpetty,  to  wit,  money,  in  amount 
and-  M  the  ^altte  of  five  hundred  and  sixty-' 
four  and  80/160  ddllarS  (^S64.S0)  lawfol  moit^ 
ey  «f  the  Uttlted  States,  did  iHfifiilljr.  uida^- . 
fully,',  knowingly,  firalidtalfently;  intrauonalfir, ' 

^ i.i     I    - II  ii     -I      f,    -    '  I !'    I  'It' 


•Ver  qttaer  osui  m*  same  tspip  nafi  4fsV°B  NVHBJEB  I^.Dei^  lUs-  A  A^  Pig.  KefNei  BtFi«S*^B«t'l!  lB4ans 
i26P.- 
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an4  fesloiilqusly  api^rogrlMesaM.  money  to 
hts  own  use,  with  .latent  in  him,  the  said' 
Sain  A.  Hall,  ttoa  and  theire  to  derive  and 
defttittd  the  true  owner,  the  said  Maggie 
St0pb£Q8,;.<>f  Iwr.propertsK  and  of  tbe.^use  and 
benefit  thereof."  It  is  contended  that  the 
cotinty  attorney  has  failed  to  set  forth  by  di- 
rect averment  that  Maggie  Stephens  was  the 
owner  of-  tb^  money.  -  We  tliink  the  informb- 
tloA  is  8ufl3cleat.  A  person  of  common'  un!-' 
derktandlng  'wonld'  undoubtedly  know  from, 
reading  i\  that  It  w^s  Intwded  to  so  charge. 
That,  is:  the  orltprlott.  Rev.  ..Codes,  10147.  It 
was  not  necessary  to  descrlt)e  the  money. 
Rey.  Codes,  g  91B4. 

2.  It  ai^ears  from  the  state's  eV^deac^ 
tha^  HaU  Bros.,  a  corporation,  was  engaged' 
In.- the  Insurance,  real  estate,  and  other  bust" 
ness  in-  Butte.  l!'he  defendant  was  its'  presl- 
AeTat  and  also  attorney  in  fact  f^r  one  Frank 
E.' .  Sontbmayd,  who  resided  in  Wisconsin. 
On:  Angust  29i  1906,  Christopher  Stephens, 
brother,  of  Maggie  Stephens,  visited  Hall' 
Bros.'  place  of  busing  and  pi;<icured  a  note 
for  ¥564.50,  dated  June  28,  1»06^  diM  io 
months  after  ^atet^i^ayable  :to  -the  .order  of 
Frank  E.  Southnmyd,  signeii  ■  by  Joseph  F. 
and  Aflnie  Wyria^.  'The  defendant  aiid  bn(^ 
Wlgglnton  were  present  at  the  time.  Ste- 
phens paid  $564:50  for  the  note,  and  it. was 
thns  indorsed:  "Without  recourse  pay  to 
the  order  of  Maggie  Stephens.  [Signed] 
Frank  K  ^oiithniayd  by  S,  A.  Uall,  attqrhey 
and  &gent  in  fact"  Kot  anything  'yraa  ^aid 
atlhe  time  by  the4efendant  as  to  bow  ttie 
note  abould  be  paid -or  collections' mftde '  on 
it.f  Stephens  eontlflued  t*  gd  to,  Hall  Broi;' 
place  of  business  evfery  month  'and' collect  i 
per  cent,  interest  on  tbei^um-  evidenced  l^ 
thf^Wcyqne  note  and.  (also  on  12  other  notes, 
of  various  persons, .  wUch  be.  procuvbd .  tffi 
purchased  at  different  times  at  the  same 
plaifce  kni  xsHder  substantialli^  similar  circum- 
stances. Some 'of'  these  nOtes  Were  puf<Aas- 
ed'Trbiri  the  dfefendant  p^rsonklly;  At-  tliiiea 
he  was  present  at  the  transaction,  and  some^ 
tim^BvPQt)  .t)cqask>naUyibe«pald.the  iDtereat 
himself  and  mftde  tJt^^  Indorsement.  At  other 
times  It  .was  ;P9W  .by :  Wlgglnton.,  Nothing 
was  ever  said  as  to  whether  the  Wynnes'  ha* 
paid  Interest  on  their  note  or  as  to  where 
th^  interest  came.  frpm. .  In^  Au^t,  JLe(V<^ 
Stephens  went  to  Hall  at  his'  office,  and,  as 
narrated  by  the  former,  thlscqnversatlQji,  in 
substance,  was  had:  "I  told  him  that  I  bad 
three  or  foiy  notes  Ibougl^t  of  bUp  in  ;1906 
and  1  was  i^pin^  ta-cal^them  |ji;  and,  to 
that  he  told,  me  he  liaJd  cabled,  in  qvilte  a 
number  of  notes.  I  asked  bin)  wlxat  jke  did 
wi.th  the  money,  and, be  .told  me  he  paid  it 
out  l^ere  and  ther^.  .He  said  his  bls  credL; 
tOEif.  were  rushing  him,  and  >  be  .said,  ,'X<»u 
won'^  get  anjf thing  oujt  pf  it  and  I  wo^'t^'; 
and  be  sajT^,  'l.wUl  take. all  your  npteft  you 
have,  (jot  aiift  yPM  itake.  jw  personal  not^' 
He.says,.')L  wi})  gire.y«u,>a.  note  and  iwy  ^ou 
yijDDO  in!. one. yean. and  another. note  In  18 
moMttw  aad-aBotfaer-la-a'yeArs,  hMk)  «e'db 


tUl,  I.  get  you:  Qotd.'-'  fite  tfiiA  me  h»  had  lots* 
of  assets  that  would  amount  to  more  tlisti 
the'  liabilities;  and  be  'Wqul'd  settle  ap  as 
soon  as  be. could.     So.:,l  never  gat  a  cent 
from  him  since  ttiat  time. '  He  stated  he  lutd  - 
collected  the  principal  on  all  those  notes  I 
had.",    The  no^es  all  ran  to  Frank  E.  South- 
ipfty^  *^^  Were  JndoEsed  as  was  the  Wynne ' 
Atfte".    Ste{>hcns  never  ndtlfled  the  makers  of  ] 
the.iwJtes  to  pay  the  Interfest  directly  to  hlpi. . 
Ooee  or  twice  Hall  complained  that  some  of 
the  parties-  were  not  paying  interest  regn- 
larty,  but  he  always  paid  it  himself  whether 
he. had.  received  ,lt  Qr;not<  ;  Stephens  also  tee- , 
tlfied:    "Tliftre'.'weFe 'three  notes  1  told  bim 
tio  collect  for  the.'  Thfe' first  note  I  had  him 
collect  for  me  was  in  1^7  or  1908.     That 
note  was  taken  up. ,  He  collected  this  prin- 
cipal, on  that  note,  and  notified  me,  and  I 
brought  down  the  note,; and  he  gave  me  the 
principal.     I   had  a  conversation  with  him 
relative  to   collecting  th6  'principal  on  the 
noties.  introduced  in  evidence  marked  1  to  13 
for  identification.    I  w«nt  to.  Hall  last  May 
or  June,  1910,  and  I  told  talm  I  had  three 
.-notes  outstanding  slnc^  1906;  and  I  request- 
ed him  to  call  them  ta  and  I  mentioned  the 
jiotes,  'and  he  told  me  he  would  see  tbe  par^  ' 
tieib  and  have  them  p^  the  principal  on 
these  notes.     Those ,  wiere'  the  Wynne  note, 
the  Mattock  note,  and  .  the .,  Horabeck  note. 
So  I  went  to  bim  later,  and  he  told  me  he' ' 
waft  doing  all  th^  tmsineBs  hiihself  at  that 
time, ,  and   was   so    busy   he  .  could   not  jget 
around,  to  .,'see  the  parties.  -  I   went   there  ■ 
three  or  four  times;   and  one  time  he  told  • 
\a4  thab  he  Mw  the  parfieSi,  'and,  as  soon  as 
they, could  raise  tbe  money,'  they  would  come 
l;i  and  pay  them,  ''^bat  w«8.,  about  a  month 
before  be  tb)dme-'he>hadeoll«oted  the  prin- 
cipal and  put  it  here  and  there.    Tills  note  ° 
of  $564.kI,  signed  "by  J6Sepb'P.  Wynne  and  - 
Anna  Wynne,  wiilch  is  tl?e  one  set  out ,  In  . 
tbe  information  andwhjcl^  I  claim  Sam  Hall  ' 
embezBled,  if  that  money  Wa^'  paiid  by  tbe 
Wynnes  in  Febmary,  1908,  to  Sam  Hail,  1 
had  not  told  Sdm  Hall  to  cpUect  U,  but  I 
authorized- bis  agent.^ ,  I  autborieed  bu  agoit 
Wlgglnton  feo  collect  it,  bot  I  dia  not  tell 
Sam  Hall  personally;.    If  that  money  was 
paid  to  them,  it  was  authorised  by  me.     It 
wad  an^borized  by  me  In  1907.    I  told  Mr. 
Wi^glnton,  and  Wigginloh  was  working  for 
Sam  Hall.    In  August  HaU  told  me  each  and 
every   one  of  those  notes  had   be«i   paid. 
Tli^at  Is  whfit  he  tom'nie,  that  every  one  of 
tttoge  i^ptes  had  been. paid-    He  told  me  he 
bad  collected:  tlte  principal  pn.all  tbe  notes 
I,held.V    ,      ,  ,  - 

;  i  Kellle' Jcny,  bookkeeper  tor  Hall  Bros.,  tee* 
itlfiW:  "The  method' df  kefeptng  account  as 
, to 'those  .outstanding  notes  of  Maggie  Ste- 
phens was  that  the- makers,  of  the  notee  con- 
ttmied  to  pay  tbe  interest  at  ball  Bros.  "We 
collected  the  Interest  and  we  paid, it  to  him. 
The  '$564.50  "Wynne  note  ■,  was  paid  on  the 
28th  day  of  Febrnuy,  1808-  Assuming  tfaat 
-was  paid  on  fh«r  ndte'tadtfrsed  to  Miss  St^ 
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phens,  and  we  had  th'ti '  money  "belonging  to 
MlsB  Stephens,  we  would  t\ot '  enter  it  as  .a 
credit  in  the  Sla^gle  Ste{)bens  ddcount,  not 
until  we  paid  It'  over  to  Stephens.  I  don't 
know  why  it  was  iiot  turneia  over.  After 
Hall  Bros.  hAd  received  this  money  from 
Mrs.  Wynne  and  in  pdylnent  of  the  Stephens 
note,  I  do  not  know  why  it  was  not  credited 
to  Maggie  Stephens  or  Cbris.  Stephens.  As 
a  matter  of  fact,  Hall  Bros,  had  received 
1564.60  money  which  V^s  paid  by  the  debtor 
on  a  note  which  Stephens  held.  Mr;  Hall 
knew  tliat  I  was  recelylng  mon6y 'Qn  those 
notes,  and  net  gtrfng  the  holder  of  the  note 
credit  in  his  account.  1  carried  everything 
reading  to  Frank  B.  Soutfaniayd  under  the 
nftlne  of  '8.  A.  Hall,  general.'  The  'S.  A. 
Hall,  general,'  account  is  a  bills  receivable 
account  to  Hall  Bros.  So  far  as  I  know, 
there  was  no  account  Whatever  with  -  Frank 
E.  Soathmayd.  Tbe  personal  account  of  Bam 
Hall  was  carried  in  the  name  of  A.  F.  Hall, 
Ms  slater:  -  The'  -Stephens  account'  never 
showed 'the  amount  ttf  money  that  bad  been 
paid  In  for  him." 

There  is  an  nbnndance  of  evidence  tn  the 
record  to  warrant  the  conclusion  that  Hall 
Bros.,  the  corporttlon,  was  -simply  a  cloak 
or  cover  for  the  Operations  of  the  defendant 
Sam  A,  Hall.  'The  latter  tefetlfled:  "When- 
ever I  needed  'any  -  c&tib,  I  drew  on  the  ac- 
count of  Hall 'Bros,  and  charged  myself  with 
tt.  When '  I  needed  money,  I  got  It  there 
beoanse;  when  I  got  money  In  return,^  I  paid 
it  back  tbme.-  As  each  oae  of  these  notes 
was  made  it -was  made  -to'Frank.E.  South- 
ma-yd.  The  loms  were  taken-  in  his  same 
for  the  purpose'  of '  convenience  and  to  save 
-a  heavy  tax,  and  I  was  attorney  in  fact  for 
htm.  Wheraever  one  of  these  parties,  for  In- 
stancej  Mr.  Wynne,  or  other  parties,  would 
come  in  and  pay  -the  principal  on  a  note, 
that  Would  be  deposited  at  the  Daly  Bank 
in  Han  -Bios..'  account  I  always  had  access 
,to  that  :b««k'l>ODk.  I  was  not  handling  the 
account  with  the  bank,  but  1  was  Interested 
in 'it  The  firm -w^s. drawing  money,  on  the 
strength  of  it  and -declaring  dividends  to 
various  partlpa  out  of  Hall  Bros.'  assets, 
and  I  was  getting  credit  for  mine..:  We. never 
notified  any  of  these  people  that: the'  princi- 
pal of  their  notes:  hfid  beep-  collected.  Hall 
Bros,  agreed  to  pay  the  ^terest  on.  those 
notes.  That  was  the  usual  custom  when 
money  .was  paid  In  ttwre.  We  paid  the  in- 
terest. Mr,  Stephens  looked  to  us.  for  the 
Interest  off  that  money.  The  money  that 
Stephens  had  in  there  it  was  understood 
ttiat  h»  was  getting  1  per  cent,  per  month. 
I  have  no  knowledge  as  to  how  much  short- 
age there  is  li^  our  accounte  due  to  this  fail- 
ure to  turn  over  moneys  which,  were  collect- 
ed on  those  notes.  J  do  not  think  it  is  ov^ 
$40,000." 

Wigglnton' tesjtifled,:"  ''Every  nickel  that 
was  paid  in  there  Hall  knew  about.  I  think 
there  never  was  an  Instance  to  my  knowl- 
edge wliere  the  party "th'tlt  herd  the'hotfe  wa's 


notified  that  th^'prlndpal  was.  paid. '  1  sug- 
gested, to  Hall  that  money  was  'paid  in  by  a 
certain' party,  and  this  money  should  be  paid 
over.  He  was  highly  insulted,  and  said:  'I 
will  .guarantee ''every  note  that  is  sold  in 
that  ofi^ce.  It  is'  none  of  your  business.'  I 
know'  tnatj'  W^ien  Wynne  came  In  and  paid 
his  note',  we  made  an  entry  in  the  Wynne 
account  shoj^ng  that  he  had  paid  the  note, 
but  we,  made  ho  entry  in  the  Stephens  ac- 
count showing  that  $564.60  or  any  other 
sum  was  received  for  Stephens'  benefit  upon 
the  Wynne  note. '  I  cklled  Hairs  attention  to 
the  principal  oh  tiiose  notes  being  paid,  aoid 
told  him  thej^'  should  be  advised  p?  the  pay- 
ment of  the  principal.  I  did  not  see. 'any- 
thing crooked  In  Hall's  buying  an  autoinb- 
bile  or  piano  and  other  transactions,  but  the 
ttioney  was  coming  out  of  Hall  BroS.  .  I 
knew  that  the  money  should  have  been  In 
Hall  6ro^.,  'and  should  have  been  paid  'to 
th«  people' to  pay  the  notes,  the  holder  gf 
the'  'note$. ,  it  was  to  them  the  money  should 
have  beeli  paid.  I.,  called  his  attention  to 
it  two  or  threfe  tlmes-^to  -various  notes." 

lli'Syit  is  contended  that  the  court  erred 
In  admMlrig  the  Wynne  note  in  evidence, 
fpr  the  reason  that  it  was  not  shown  tie 
defendant  had  indorsed  it  or  delivered  it  to 
Stephens.  "This  contention  la  disposed  of 
by  reference  to  the  .testimony  of  Stephens 
that  the  defendant  admitted  having  recelvjed 
and  converted  the  princit>al  of  the  note  to 
his  own  use.  The'  note  was  properljr  recejy- 
M  in  evidence  fts  explianatory  q^,  and  leat^- 
ing  up  to,  other  fact^  and'  circumstances  in 
the  case,  to  enable  the  jury  to  understand 
the  relations  existing,  between  Hall  and  his 
ctistomets  o*  clients, '  ahA  their  manner  of 
transacting  business.'  It  if^as  sufflblent  to 
show  by'  any  competent  testimony  how  the 
note 'In  'question  came  into  the  .possession  ot 
Stephens,  through  the  medluiu  of  Hall  Bro^., 
the.  subterfuge  employed  by  the  "defendant 
for  ciocfklug  his  nefarious'  operktibns.  It 
was  of  W  consequence  who  indorsed  It  or 
transferred  it.  As  a  matter  of  fact,  how- 
ever, the  indorsement  was  probably  made 
by  WUglntou  who  testified  that  he  had  full 
authority  from  Hall  for  ^11  his  actions. 

[3]  Again,  it  is  argued  that  there  is  tio 
'ffvldence  to  prove  that  any  money  Was  ever 
collected  on  the  note.'  '  We  have  quoted  stif- 
flcient  testimony,  we  think,  to  show  that  this 
point  is  not  well  taken.  Let  us  make  it 
plain  from  the  outset  that  in  our'  Judgmieht 
there  is  ample  evidence  that  the  corporation 
Hall  Bros.  In  all  the  transactions  set  forth 
in  the  record  .was  simply  a  disguise  for  Sam 
A.  Hall,  and  that  bis  own  confession  to  Ste- 
phens was'  sufficient  proof  that  he  actually 
and  personally  received  and  converted .  the 
principal  of  the  Wynne  note. 

[4]  4.  It  is  contended  that  the  court  erred 
in  allowing  the  state  to  prove  other  offences 
of  the  same  nature  as  that.  Involved  in  the 
specific  charge.  All  of  theoe  transactloiis 
were  consummated  through  the  medluni  'df 
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Hall  Bfos.,  and  ttLogei  !s  t^me  from  prior 
to  Febiruary  i28,  190S,  to  January  ^  190&. 
They  were  numerous,  and  flagrant  of  .feloni- 
ous Intent  and  criminal  conduct  The  trans- 
action of  the  Wynne  note  was  clearly  prov- 
en, to  have  been  one  of  ai^daas  of  slmUar 

.deal^gs  on  the  part  of  the  d^fi»idant 
throtigh  the  agency  of  Hall  Bros.  All  of 
them'  had  similar  features.  A  course  of  con- 
duct was  proven  hy  which  the  defendant 
converted  to  his  own  persorial  use  the  mon- 

'  ey6  of'  those  who  dealt  with  the  Hall  Bros.' 
corporation.     AH  of'  tb^  several  felonies 

'.appear  to  have  been  pairt  of  a  general 
sdiebije  -or  plot  to  defraud  the  unsuspecting 

'  and  credulous   people  of   Butt*   and   else- 

'  where,  who  could  be  Induced  to  leave  their 
money  with  Hall  Bros,  by  promises  of  large 
returns  thereon  in  the  way  of  interest;  and 
others  who,  through  false  and  fraudulent 
representations  were  persuaded  to  pay  their 

'  outstanding  obligations  without  receiving 
back  the  evidences  thereof,  which  had  in 
fact  been  transferred  to  others  without  their 
knowledge.     Some     of     these     fraudulent 

.  schemes  were  somewliat  different  In  details 
from  others,  but  all  possessed  common  fea- 

'  tures  Indicating  a  common  design. 

(tl  The  length  of  time  over  which  the  in- 
quiry should  extend  was  within  the  sound 
liegal  discretion  of  the  trial  court  Spurr  v. 
United  States,  87  Fed.  701,  31  C.  C.  A.  202. 
We  find  no  error  in  the  admission  of  the 
testlmoify  and  no  abuse  of  discretion.  See  1 
Wigmore  on  Evidence,  ii  3i04,  315,  316;  12 
Cyc.  411.  The  author  of  the  .article  in  Cya 
says:  "This  rule  is  often  applied  where  the 
crime  charged  Is  one  of  a  series  of  swindles 
or  other  crimes  Involving  a  fraudulent  in- 
tent for  the  purpose  of  showing  this  Intent" 
The  District  CouH  of  Appeals  of  California 
in  the  Ruef  Case  (People  v.  Ruef,  14  Cal. 
App.  576,  114  Pac.  48,  64)  said:  "The  rule 
Is  that  where  several  crimes  are  connected 
as  part  of  one  scheme  or  plan,  all  of  the 

..same  character,  and  tendlnjs  to  the  same 
common  end,'  ti^ey  may  be  given  In  evidence 

,to  show  the  process  or  motive  and  design 
leading  up  to  the  particular  crime  for  which 
the  prisoner  Is  being  tried,  and  thus  directly 
t^ndln^  to  show  logically  that  the  crime  In 
question  was  a. part  ot  such  common  scheme. 
If  t^e  several  crimes  are  part  of  a  chain  of 
cause  and  consequence  so  linked  as  to  be 
necessarily  connected  with   the   system   or 

'general  plan,  ,  they  are  '  admissible."  The 
case  of  People  v.  Hill  (Cal.)  34  Pac.  854,i  is 
not  Ii)  point  That  case  Involved  two  sepa- 
rate, and  distinct  transactions,  neither  of 
which  could  have  shed  any  light  upon  the 
other,  tn  the  case  of  People  v.  Bartnett, 
15  Cal,.  App.  ^,  113  Pac.  879,  cited  by  ap- 
pellant the  defendant  was  accused  of  em- 

,bezzUng  certain'  bonds.    The  court  compel- 

'ied  ithe  prosecuting  attorney  to  elect  which 


•"  Ri«ported  hi  full  In  the  Pac!«c  Reporter;  re- 
ported aa  •  memoffsndwn  ,d«clBloo  vitbout  opialoD 
..is  109  pal-  ^yUl. 


^rticular  .-oftense.he  would  rely  upon,  and 
afterwards  Instructed  the  Jury  that  if  they 
believed  the  defendant  had  aided  or  abetted 
in  the  sale  or  disposition  of  any  of  the 
bonds,  it  was  their 'duty  to  convict  him. 
This  instruction  was  properly  held  to  be  er- 
roneous. The  trial. court  also  advised  the 
jury  to  consider  tlie  sales  of  other  bonds, 
for  the  sole  porpo^  (ft  determining  the  in- 
tent of  the  defendant,  but  tljie  appellate 
court  declared  that  this  instmctios  was  sim- 
ply in  conflict  with  the  former,  and  did  not 
cure  the  error  therein. 

[I]  6.  The  error,  if  any,  in  permitting  the 
witness  Atkins  to  testify  that  Stephens  de- 
manded payment  of  his  note  az^d  asked  to 
see .  his  receipts,  -^as  immaterial  ^nd  non- 
prejudicial in  view  of  defendant's  admission 
to  Stephens  that  he  had  collected  all  of  the 
notes,  and  his  virtual  confession  while  a 
witness  that  the  proceeds  thereof  had  been 
received  and  converted. 

[7]  6,  The  witness  Annie  Harrington  tes- 
tified, over  objection,  that  she  loaned  the  de- 
fendant personally  |2,980;  that  h«  gave  her 
a  paper  that  was  worthless,  that  was  "no 
good."  She  appears  not  to  have  been  very 
alert  mentally.  Two  real  estate  mortgages, 
one  for  $184  and  another  for  S1.500,  were 
received  in  evidence.  Both  ran  to  Frank  £. 
Southmayd,  and  were  assigned  by  Hall,  as 
attorney  in  fact,  to  Daniel  D.  Harrington,  a 
brother  of  the  witness.  She  testlfled  that 
the  principal  of  neither  mortgage  had  been 
paid  over  by  Hall  to  bvc  brotlMX.  It  was 
shown  by  the  records  in  the  office  of  the 
cooaty  recorder  that  defendaiit  had  satisfied 
the  $1,500  mortgage  of  record,  certifying  that 
it  had  been  fully  paid.  While  tlie  scheme 
to  defraud  disclosed  by  the  foregoing  evi- 
dence is  somewhat  different  in  some  of  Its 
details  from  that  practiced  upon  Stephens 
and  others,  we  are  of  opbilon  that  it  falls 
within  the  general  plan  that  was  being  car- 
ried forward  by  the  defendant,  aad  the  evi- 
dence was  competent 

[|]  7.  There  was  no  prejudicial  error  in 
the  action  of  the  court  in  admitting  in  evi- 
dence the  mortgage  for  $184  above  mention- 
ed and'th«  assignment  thereof  to  Harring- 
ton. I9o 'showing  was  made  that  Hall  had 
received  the  Sum  secured  by  the  mortgage^ 
The  evidence '  was  simply  Immaterial. 

8.  We  think  the  $1,500  mortgage  and  the 
assignment  thereof  were  properly  admitted 
In  evidence.  The  whole  affair  discloses  the 
fact  that,  after  assigning  the  mortgage  to 
Harrington,  he  collected  It  himself  and  kept 
the  money.  Annie  Harrington  testified  posi- 
tively that  Hall  had  never  paid  over  any  of 
the  proceeds  to  her  brother,  who  appears  to 
have  been  her  agent. In  the  transactions. 
Counsel  are  mistaken  in  supposing  that  she 
testified  she  knew  nothing  of  the  fact  of 
nonpayment  to  Harrington.  What  she  did 
admit  was  that  she  knew  nothing  personally 
as  to  whether  H^ll  had  collected  the  prlo- 
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dpaL  of  the  note.  Xhat  wa»  sbovo  by  t!i« 
record,  as  aforesaid.  : Oar: attention  baa. not 
been  called  to  any  testimony  by  tbe:  defend- 
ant while  on  ttae  stand,  wherein  be  denied 
having  received  tbe  proceeds  of  tbls  note 
and  mortgage,  or  asserted  tbat  be  bad  paid 
them  over  to  either  of  tbe  Harringtons.  We 
think  the  release  of  the  mortgage  by  the 
def randaut  as  attorn^  In  fact  for  Soutbmayd, 
who  appears  to  have  been  simply  a  convenr 
IfencA  or  "dnmmy"  employed  by  blm  to  carry 
out  hla  schemes,  coupled  .with  other  facts 
and  dienmstances  In  tbe  ease,  was  sufficient 
to  warrant  tbe  conclusion  that  Hall  actually 
received  .  the  amonnt  of  the  mortgage  debt 
from  tbe  mortgagor. 

(I]  9.  There  Is  no  merit  In  the  contention 
tbat  the  conrt  erred  In  admitting  in  evidence 
certain  receipts  produced  by  the  witness  At- 
kins, purporting  to  show,  that  a  note  execut- 
ed by  him  to .  Sontbmayd  and  afterwards 
transferred  to  Christopher  Stephens  had  been 
paid.  A-s  we  have  already  stated.  Hall's  con- 
fession to  Stephens  tbat  he  bad  collected  and 
converted  the  proceeds  of  all  tbe  notes  held 
by  the  latter  sufficiently  etrtabllshed  that 
fact.  Moreover,  we  are  of  opinion  that  In 
the  light  of  tbe  evidence'  as  to  the  manner 
of  operations  employed  by  the  defendant, 
through  the  medium  of  Hall  Bros.'  corpora- 
tion, Wlgglnton  and  bis  sister,  the  receipts 
wfer»  Competent  evidence!  -of  tiie  fact  of  pay- 


Ill,  in  10.  The  witness  Prances  J.  Atkins, 
wife  ot  C.  D.  Atkins,  testified  that,  having 
IMdd  a  note  to  Hall,  she  demanded  the  "orlg^ 
Inali"  bnt  be  gave  her  a  "renewal,"  tbat  he 
promised'  to  send  the  "origttal"  by  mall, 
bnt  n^er  did  so.  She  afterwards  asked  Wlg- 
glnton it.  be  knew  where  "the  orlglital"  note 
was,  and  .he  replied  be  knewi 'nothing  about 
It.  Objection  was<  made  to  her  statement 
that  she  made  Inqtflry  of  Wlgglnton,  but,  tn 
Flew  of  tbe  answer  that  he  knew  nothing 
about  the  matter,  there  was  no  prejtM»ce. 
Otiier  portions  of  the  testimony  of  this  wit- 
aem  which  are  now.  claimed  to  be' Incompe- 
tent were  received  without  i  objection.  We 
•le  clearly  of  opinion,'  mareover,  that  what 
Wigt^nton  said  ^asd  did  4n  oonaectlon  with 
the  operations  «f  Hall  Brosi  and  the  de- 
fendant in  assisting  tbe,  latter  to  defraud 
hlB  customers  was  etrnpetent  evidence., 

[12j  11.  When  the  defendant  took  the  stand 
«s  a  .witness  in  hie  own  behalf, :  he  made  an 
effort  to  create  the  impression  that  Wtegin- 
ton  was  responsible  for  the  m«noer  in  which 
tbe.  affairs  of  Hall  j^ros.  were,:CO«ducted. 
I^e  testified  that,  Wigginjton  held  stock  In  tibe 
corpoixttlon,  and  wa^  ite  aecretary  and  troas- 
arer.  On.  crosa-)ex»f»inati«)n  the  atata  8^ 
tempted  to  show  that,  this,  latter  atatfrnent 
was  untrue,  and  Wiggiptop  8ubseqq«Qt,iy  de- 
nied the  truth  thereof.  The  defendant  dct- 
.clared  it  ^as  not  a,t  a  stockholder^',  meeting 
that  Wlgglnton  wqs,  elected. as  a  directpn. 
H«  was  asked;  "Do  yq\i,kuow  of  ajoy  author- 
itgr  for  electing  a  board  «i  dlfectprs  at  a 


meeting  other 'Uian  f,  stockholders'  meet- 
ing?" He  answered,  over  objection,  that  be 
believed  the  by-laws  of  the  corporation  made 
such  a  provision.  We  think  this  was  proper 
cross-examination. 

[13]  12.  Defendant  testified,  without  ob- 
jection; on  cross-examination  that  be  got 
"some  pptoosj  once  [from  Hall  Bros.1  to  bqy  a 
house  >rlth."  He  was  then  asked:  "How 
much'  money  did  you  get  for  that  purpose}" 
Tbe  gtfestlon  was  objected  to  as  incompe- 
tent, and  not  proper  cross-examination.  He 
ansvnered  tbat  he  paid  ^,250  for  the  bous«; 
that  he  took  it  ftom  Hall,  Bros.,. and  charged 
bis  account  with  it  We  find  no  error  In  th^ 
ruling  of  the  court.  Tbe  question  propound- 
ed was  proper  cross-examination,  after  de- 
fendant bad  testified  that  Wlgglnton  was 
an  officer  of  tbe  corporation  and  had  exclu- 
sive charge  of  its  business.  It  was  compe- 
tent to  show  that  defendant  was  using  tb^ 
moneys  of  the  corporation  as  his  own. 

[14]  13.  Defendant  testified  tbat  be  did  not 
know  a  certain  note,  executed  by  one  Car- 
ter and  secured  by  mortgage,  had  been  paid 
until  after  tbe  failure  of  Hall  Bros.  He 
then  identified  bis  signature  to  a  satisfac- 
tion of  the  mortgage  dated  the  30th  day  of 
December,  1908.  The  mortgage  from  Garter 
and  wife  to  Southmayd,  together  with  the 
release  and  satisfaction  thereof,  executed 
by.  Hall  aa  attornqr  in  fact  for  Southmayd, 
were  tlien  received  in  evidence  over  his  ob- 
jection.    No  error.  . 

[15]  14.  Defendant  having  tesMfled  that  he 
did  ;BOt  notify  any  of  the  holders  of  notes 
that  the  same  had  been  collected,  that  "tbe 
firm"  was  paying  some  interest  that  he 
might  have  signed  '^hoae  checks"  every  now 
nnd  then,  that  they  paid  Stephens  a  check 
for  the  interest  be  bad  coming  although,  tbe 
notes  were  all  indoqsed  "without  reicourse," 
was  properly  compelled  to  ftnsweir  wbetber  in 
his, Judgment  any  obligation  rasted  upon 
him  to  pay  Interest  or  to  guartuttee  the  pay- 
jnent  of  either  interest  or  principal.  He  an- 
swered that  he.  was  advised  by  counsel  that 
there  was  .a  liability  on  the  part  of  Hail 
Bros. 

[11]  15.  Wlgginton's  testimony  that  Hall 
BaoH.  were  short  (39,000  or  $40,000  was  com- 
Pffjtent  ,to  corroborate  Stephens'  statement 
tbat  Hall  admitted  having  collected  all  the 
notes  and  having  paid  the  proceeds  out  "liere 
and  theiie."  .Thwe  4ifivAi  be  no  prejodice  in 
receiving  the  evidence  In.  .any  event,  as  the 
defendant  testifies  to  substantially  the  same 
.thing  without  obJ^tlpn, 

16..  Spi9clfic^tiou8  of  error  Nos.  32  and  38 
relate  to  testimony  to  which  no  objection 
.was  interpose  at  the  trial. 

[17]  17.  The  state's  witness  Karsted  testl- 
4ed  tbat  he  had.  had  dealings  with  Hall, 
^e  was  then  refluested  to  state  what,  those 
dealings  were.  Orer  objection  he  answeroA: 
"I,  loaned  out  some  mootey,  about  13,000^.  to 
.Mi.  Uoll,  and  he  never,  paid,  back  ,a  am*. 
Hq  a4^Uted.tt)at,.tt«.ootle<lted  vaomf  (oraae 
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or  <m  my  accorint.  laaked  hte  folnt  Uank 
Whether  he  had  collated  money  for  me,  and 
he  B&td  he  had.  He  collected  from  a  nmu- 
ber  of  loans  that  I  had,  a  numbet  Of  parties 
In  the  city  to  whom  I  had-  given  out  loang — 
that  Is,  which  he  bad'  given  oat  loans."  The 
witness  theil  named  six  persons  tb'whonal  be 
had  loaned  money,  and  then  continued:  "The 
notes  of  those  varlous'partles  whose  names  I 
bare  Just  stdted  were  held  by  me.  'I  was 
the  owner  of  those  notes.  Hall  had  authori- 
ty to  collect  the  Interest  and  prliiclpal.  He 
admitted  to  me  that  he  had  colMcted  tbem. 
I  asked  him  w!iat  he  bad  done  wKh  ttie 
money  and  he  would  not  admit  what  be  bad 
done  with  It.  He  didn't  turn  it  over  to  mg. 
I  never  authorized  him 'to  make  any  other 
disposition  of  the  money  than'  to  turn  It  over 
to  me.  Prior  to  that  tlm6  I  was  not  aWai« 
that  these  notes  bad  been  paid  to  'Mr.  Hail 
'*r'  that  be  had  the  money."  It  is  contended 
by  counsel  for  the  defendant  that  this  tes- 
timony shows  a  perfectly  Innocent- fransiac- 
tlon.  Involving  no  criminality.  '  To  our  minds, 
■however,  the  jury'wer*  Justified  in  believing 
that  Kar^ted  was  th'6  victim  of  a  seWes  of 
embcziilements  similar  to  the  oAe  charged'  in 
the  complaint.  "   '        •      ' 

[IS]  18.  Karsted  also  testified  on  cross-ex- 
<inlinati6n,  in  answer  to  the  incjulry,  "Mr. 
•Hall  admitted  that  the  payments  came  t6 
Mm?":  'X'He  did,  and  be  admitted  that  $6,000 
6t  my  mother's  notes  had  been  paid  In  and 
be  could  not  show  the  money — ?e,000  of  my 
niotber's."  The  court  refused  to- strike  ibe 
answer,  and  it  is  now  urged  that  M  bl^ 
'direct  examination  he  bad  said  nothing  about 
bis  -  mother's  money.  The  answer  Was  not 
strictly  responsive  to'  the  qnestion,  -hot  we 
find  no  prejudicial  error. 

[11]  19.  The  wltftiess  dn  redirect  exariilnn- 
tlon  was  asked:  "What  notes  did  you  refer 
to  as  your  toother's  notes?"  Htj  answered:  "I 
have  a  list  of  them  here.  1  made  the  mem<>- 
randnm  myself,  and  know  it  is  correct" 
He  Was  then,  properly  we  think,  allowed  to 
read  off  a  list  of  the  makers  and  amounts 
of -20  promissory  notes,  aggregating  $6,069.12. 
The  objection  becomes  altogether  Immaterial 
when  we  reflect  that  Hall  admitted  a  short- 
age of  some  $40,000,  and  the  witness- Karsted 
testified  that  he  admitted  to  hlffl  that  he  had 
collected  the  principal  on  all  of  the  notes 
mentioned. 

20.  Speciflcfltlon  of  error  No.  39  ^s  to 
the  refusal  of  the  iiJonrt  to  direct  a  verdict 
of  acquittal.  What  Is  hereafter  to  be  said, 
taken  In  connection  with  what  we  have  al- 
ready determined,  will  dispose  of  this  assign- 
ment. 

[10]  21.  It  Is  contended  that  the  court  erred 
la  neglecting  and  refusing  to  Instruct  the  Jury 
as  to  an  essential  element'  of  the  crime  of 
larceny,  to  wit,  the  felonious  appropriation 
«t  the  property.  Error  Is  assigned  on  tb6 
refosal  to  give  Oiree  instructions  which  are 
claimed  to  corvectiy  state  the  law  relating  to 
tlK-n«c«Mary  ingredients 'otaexirime.    The 


olirered  inst^ctlons'  yf^e  anmbered'  2a',  '4a, 
and  5a.  .  2a  did  cot  directly  raise  the  point, 
and  '4a  attempts  to  define  a  crime  called  "em' 
bezzlement."  There  Is  no  sooh  crime  known 
to  the  laws  of  this  state.  2a  also  is  not  a 
correct  statement  of  the  la-w  relating  to  the 
crime  of  larceny  as  bailee;  bnt,  even  so,  we 
are  of  opinion  that  the  substance  thereof 
was  sufficiently  covered .  1^  other  Instruc- 
tlon&  1 

[21]  The  best  that  can  be  said  of  -  Ba  is 
-that  It  suggests  the  necessity  of  -  instructing 
the  Jury  that  a  felonious  intent  is  ntcesaary 
to  constitute  a  crime.  The  flrsrt  part  of  the 
Instruction  is  so  framed '  as  to  be  confusing 
and  almost  meaningless.'!  Certain  words  ap- 
pear to  be  omitted  itbcrefirom.  The  expnes- 
«lons  -'simple :  larceay"  and  ^'embesdemenC 
are  found  therein,  bat  the,  crime  of  wMch 
thedefendant  was  accused  Is  not  mentioned^ 
aare  in  the  )*st  sentence,  and  It  Is  .Oieare 
conpled  with  the  declaration' that  the'^tak- 
tng  or  conversion^  ofpersonai  .property  widcli 
ivesdiers  a  person  gallty  of  simple  larceny  or 
of  embeeElement  is  a  fek>nlauBiy  taftlng  or 
nonverslto'."  .  The  defendant- was:  not  charged 
wltb.  a  felonious  '*takingi"  We  think  t  the 
court  was  ^  ustified- in  ref using  tblS'  instruct 
.tlod,  for  the ''reason 'that,' If  •  given,'  it  irould 
have  bad  -a.  tetMi«ncy>  t«  tbnfnse<  the  Jaryt 
rather  than  to  tilUghten  themv 
.  Ooutsel  argite:  "The  lOOorfB  attenthm.  by 
these  Instructions  was  called  to  the  pro^pwl* 
tlon  that  the  wiDPd  f«h>ni«iu61y'  or  M>me 
aimvalentword  or  language' is  abiMIutely  es- 
sential to  a  .correct  -  instraCtloa  where  tlie 
crime  of  grand  laroeny  Is  charged^."!  They 
ctte  State  v.  Peterson,  86  Moot  109,  02  Pac. 
S02i  State  ▼.  MeLeod,  36  Mont  372,  89  Faa 
831,  State. T<  Sloan,  3S  Moat.  367,  89  Pac. 
829,  State  v.. Aliens  84> Mont  403,  87  Pac.  17T, 
and  State  v.  Recbnlta,  20  Mont  488,  62  Pao. 
284, .  tn  .  support  '  of  >  tbeiir  contention.  -  The 
Qoestion  arises,  thearefore,' whether  under  onr 
systan  ^of  settling  instructions  a  deifendant 
la  a  criminal  action,-  may,  without  tendering 
one  which'  Is-oorrect  in- point  of  law  or  '?irliieii 
should,  have  been  given,  or  by  ofterlng  one 
iwblcb  is  inconect,  predicate  error  upon  the 
refusal  c^  the  court  to  give- a  correct  instruc- 
tion or  any  instruction  on  the  snbjeet  by 
simply  suggesting  or  calling  Mtentlon  gener- 
ally to  the  fact  that  the  Instructions  pro- 
posed to  be  given  do  not  mver  the  point. 

[22]  For  the  pnrpeses  o^  this  action,  we 
shall  assume  that  it  is  the  duty  of  the  trial 
court  to  charge  the  Jury  of  its  own  motion 
In  a  criminal  case,  and  that  the  charge  should 
eAibBtantially  cover  the  main  issues,  so  as  to 
enable  the  Jtiry  to-  Intelligently  decide  tbeni. 
This  does  "not  mean,  however,  that  the  court 
must,  without  request,  cover  every  point  in 
-the  case,"  or  explain  every  issue,  or  deliver  a 
charge  BO  comprehensive  in  scope  as  to  be 
beyond  fanlt  or  criticism.  If  such  were  the 
■ttiw,  very  few  criminal  convictions  could 
stand.  Tn  the  Instant  case,  tb*  court  of  its 
own  motion  ^ve  many  Ifistructtons  to  the 
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intr-  Tbe  infpriMticnchqccea  UiRt  Ibe  de-' 
fendant.  feloaiouslynapm'opriatcd'  tbe:  mootr 
of  Maggie'  St«Db«U8,t0  bla  o«rn,.i]ae.  Xhe 
Jary  wera  ioetnicted  (1)  tbat  bia;plea.  of 
not  guilty'  made  it  lucunilreBt  upontbe  state 
to  prove  all  of  tbe  material  allegations  con- 
tained in  tbe  intormatloD  beyond  a  reason- 
able doubt,' aad  tbat  tke  erldettce  most  be 
aufflcient  to  establiah  erery  element  of  thk 
crime jotaarged ;  (2)  tbat.  If  tbey  entertained 
anF>  reasonable  doubt  upon  any  single  fact 
or  eienient'iaecessBry  to  constitute  tbe  crime, 
it  was  tbeif  duty  to  Acauit ;  (3>  tbat  In  erery 
crime  tbeib.  mtifit  eKiat  a-nalon  or  Joint  op- 
eration of  act -and -Intent}  .Vbeooqrt  also. de- 
fined,  tbe  crlffle  of'  laccei^  as!  bailee  in  tbe, 
words  of  tbe  statntct  As.  is  well  known  to 
tbe  itEofealaiobv '  this  ^flnltioa  is  defective, 
Is- that 'tt  omibSianyirefbretice  to- a  crlmlaril 
latent'  Oiand  Jarceny  wa^  a'lsOi defined.  lAi- 
togettadf  19  lnstvnctidiis<inrese  given. ,  SO'  it 
appears 'tbat.'tbie'cbnct'made:a  reasonable  ef- 
fort ti».  advl^  tite  ija^ry  of  Itbe  lasnes  in  the 
-case  'and  tbe  cansttttitlonal'  Eights  6f  Che  d6- 
fendaot:  They  were  also  glViin  tbe'usual  and 
onliaary  rules  for  .their  guidance  iniweighlng 
«vlde)kce '<and  determining  i  tbe  credibility  of 
witnesses.  The  instruction. ideflning  larceny 
as  bailee  #as  given'  wlthout.objectton.  .'  It 
was  defective.  Tbe  Legislature-  has  ' en- 
deavored to  minimize  reversals  in  criminal 
actions  growing  ont'ot  tbelcli&^tf,  oit  fblbire 
to  charge,  by  tbe  court,  by  enacting  section 
%71,0Rievlsed  Codes.  That  isbctlctfi  pi'ovides, 
ambi^'  other' things,  as  'foUo'ws:'  '^Wben  tbe 
evidence  is  concluded,  if-  either: party  de- 
sires special' instrnetlous' to -be  given  to 'the 
Jury,  suck  Instructions  shall  be.  reduced  to 
wrWing,  *■>  *  *  atad  together  with  a  writ- 
ten P8(ju«*t  aHking  the  same -^^  ♦  *  del*v- 
ere4['  to'thbJt<0urt;.''  At  alli'<tlnM8  piilor  to 
the  charging  tbe  Jury  the  instrudtions  to  be 
given  sfiall  b*'  *•■*'  *>- settled  by  the  cobrt, 
at  wlilcb  Bettle^eHt?%o«fD8dl  for  the  parties 
shall  be  aili^ed  i;«asit>n!ible  opportanlty  to 
emmlne  ttfe  MstracttiiuB  r«(lii«8ted  and  pro- 
poeed 'to' b^-gived  ky  the  court  and  to  pre- 
sent and  argue  txyLtM  court  objections  'ilbd 
ezceptiobs  'to  the'iadoption'  or  rejettiba  6¥ 
any  iMtrudtWil  *lfe*efi  b#  counsel  or  pro- 
posed to  WfclSiVBai'tottieJtirr  by  the-<!0«(tt. 
On  'tracii'  settfeuMnt  ^^f  tbei  Instnicttmis  the 
rrtt>6cti^  COfin^l,'  Ot  th^  {larttes,  shall  spec- 
ttF  -and  state  tbd  pai^culat'  ground  on '  wiAA 
th«  fastmipf bm  M  ^bjectied  or  exceptod  to, 
and. ft' shall  not  be  siKBcient' in  atatlbg  tbe 
gronnd  'of  tu<4i  cA>J^tlon  dr  Meeptloii  to 
state  gen^tttlly  tbat)  the  instrtfctibn  does  not 
state  the  )aSv,  'uu.  tH<tigriihat'iaw,  bAt  soch 
ground  ^tt  obfectloR'  ot '  exe«ptl6n :  shall '  spe^ 
fy  >peiltl«niliirlir  -iHieTeln  the.  lastr^ictlon  is 
InsdflXlent, '  or  does  not  «tate  the-  law,  or 
what  liartlcaUir  clause  tteretb  is- objected  to. 
•  *<  ii^-:  Mo'.m<ittoa'tor  a  new.'trlal  on  the 
ground  of  errors  in  ttM  InstrActtens  ^gtren 
shall  be  granted  by  the  district  court,  unless 
tbe  error  ao  assigned  was  specifically  point- 


ed, favtfind.exoe^ed  to  lat  ttfe  settlement  of 
tbe.^lniAraoUQiia^  as  b»?eln  provided;  attd  no 
-eawaiiaball  be  . reversed  by  the  Suprane 
Coart  for  any  ervor  in  instructioBs  wiitch 
was  'BOt  Boaetflcally  pointed  oat  and  excepted 
to  at:  the  settlement  of  tbe  instrnctions 
.*  •  «  and. such  error  and  exaq)tlonitKX»- 
I)oreted..iB  and  settled  in  the  bill  of  ekdep- 
tlons.  *  ..*,  *  In  charging  the- Jury, 'the 
court  shall  give  to  them  all  mattena  of'  law 
which  it  thinks  necessairy  for  its  information 
and  guidanoe."  The  spirit  .as  well  as  the  let- 
ter, of  the  foregoliig  provlsltan  is  that  gen- 
eral lequests  and  objectlonsare  to  be  4isre- 
■gacded  both  by  the  trial  courts  and  by  this 
court.  The  purpose  of  the  Legislature  was 
tliat  the  attention  of  the  trial  court  must 
be,  speclflcaily  directed  to  aay  alleged .  de- 
fect is  a  proposed  InstructioD.  and  requests 
for  particular  InstructloasmUst  bet  ledaced 
to  ivritiag  and  delivered  to  tbe  cou«t  >  Ample 
time^ls  glveli  fw.  examination  of -the  court's 
proposed  «Iia!rge,  to  the  end  that  specific  ob- 
jections laay  be  made  thereto.  Tbe  par- 
ticular ground  of  objection  must  bei  stated 
and  general  objections  are '  inot  sulBclent. 
The  objeetien  -  must  specify  particularly 
'Whel«in  the  Instruction  is  ImAifflolent,  or 
doea'ndt  state  the  law.  It  will  readily  be 
'Seeni  tbcrefoxe,  tbat  a  suggestion  contaiBed 
In  a- defective  oCTered  instruction  is  notsuf- 
ificieat  to  'oenatitute'  si  sp6ciflc  objectimi  tb 
JtaHth^  instraction  proposed '  to  be  givisn 
ht  the  conrt  Not  having  ott^icd  a  good  iu- 
istruction.  and  .ha-ving  failled  to-  point  out  the 
partleuMr  defect  in  that  of  tbe  court,  the 
.defendant  oabnot  be  beard  to  say  that  tbe 
ixM.  ooust  erred  tohia  prajadlca  The  stat- 
ute fSorbida  this  court  to  grant  a  reversal  In 
the  dienmataneee. ' 

[23]  28.  Defendant's  instruction  No.  Sa  was 
refused).  <It  reads  as  follows:  "Xou-are  lu- 
structiad  that  ceoslderable.  evidence  was  ad- 
mitted 'With  refeience  to  transactions,  other 
tbaa  tbedareeny  of  $564.00,  and  In  thla.Goa- 
■nection  tbe  court  instructs  you  that;  eveu  if 
there  may:  be  evidence'  that  the  d^endant 
'Sam  .Hall" converted'  other  money  at  other 
times '  to  itatsi  oiwo  use,  this  Is  not  suSiclent 
'evidehoeiito  find  tbe  defendant  golltyi  and 
yoii'are>lii«tmcted  that  unless  yon  aite -satis- 
fied bcgrdad  a  'reasonable  doubt  that  the  de- 
-fendaaf'SMn- Hall  committed 'the  crime  Of 
grand  larceny  and'  appiupriat€Nl,  as  is  set 
out  lb  Oie  Information,  the  Bum'  ot  $864.60, 
.or  Bonfe -part" thOMOf,  belonging  to  Maggie 
SteptienSi  tlMin  you  must  find  him  not  guilty.*' 
It  ia  'uowt  ar^Ued  tbat  this  instruction  was 
intended'  to  ad  viae  the  Jury  tbat  Evidence  of 
'Othear>icrtaneB"was.«nly  to  be ''considered  as 
bieaKtng  vpen  tHe  fqtiestion  of  int^t.  Haby 
(eases  ate  oktl^d 'to ''our  attention  holding 
that  ^Sife  co'ntt  4ihdatd  inform  tbe  Jury, 'On 
request;  tliat  Mcfa  etidtede  must  be  soUm- 
ited  fai  effcict.'  But  tike  instnlctton  offered 
did  not  so  limit  the  effect  of  the  evidence. 
It  told  tbe  Joiy  tbat  evidence  of  other  crimes 
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was  not  fraffident  to  conTlct  the  defendant 
of  the  particular  crime  charged.  This,  of 
course,  was  true.  But  the  evidence  was  nev- 
ertheless competent,  as  we  have  tieretofore 
shown.  To  have  given  this  instruction  as 
offered  would  almost  have  amounted  to  a  di- 
rection to  disregard  the  evidence.  If  conn- 
aei  desired  the  court  to  charge  the  Jury  that 
evidence  of  other  similar  offenses  was  only 
adinitted  to  guide  them  in  determining  the 
Intent  of  the  defendant,  they  should  have 
made  a  specific  request  for  such  an  Instruc- 
tion. The  record  shows  that  the  court  told 
the  Jury  when  the  evidence  was  offered  that 
It  was  only  admitted  as  bearing  on  the  ques- 
tion of  Intent 

[24]  23.  Again,  it  is  contended  tliat  the  ver- 
dict iB  not  supported  by  the  evidence,  in  that 
there  was  no  showing  that  the  defendant,  or 
Hall  Bros.,  liad  authority  to  collect  the 
Wynne  note.  The  gist  of  the  argument  is 
that,  if  the  defradant  converted  any  money, 
it  belonged  to  the  Wynnes,  and  net  to  Mag- 
gie Stephens.  There  Is  do  merit  in  this  con- 
tention. Stephens  was  the  agent  for  his  sis- 
ter. He  had  power  to  act  for  her.  As  early 
as  1907  he  gave  authority  to  Wigginton  for 
Hall  Bros,  to  collect  the  Wynne  note.  He  so 
testified.  Hall  Bros.,  while  ostensibly  the  ti- 
tle of  a  corporation,  was  In  reality  the  name 
Under  which  the  defendant  was  carrying  on 
bis  operations.  Wlgglnton  was  Its  agent  and 
his  agent.  Acting  on  such  authority^  Hail 
Bros,  collected  the  Wynne  note,  and  the  de- 
fendant appropriated  the  proceeds  thereof  to 
his  own  use.  He  confessed  as  much  to  Ste- 
pltens.  He  knew  every  detail  of  the  business. 
He  was  Informed  that  the  makers  of  notes 
were  paying  the  amounts  thereof  into  the  of- 
fice of  the  corporation.  He  knew  that  these 
amounts  were  being  deposited  in  the  Daly 
Bank  to  the  credit  of  the  corporation,  and  he 
treated  the  moneys  so  deposited  as  his  own 
personal  property.  Wherever  the  technical 
tltl^  to  these  moneys  may  have  rested,  as 
!>etween  the  makers  and  indorsees  of  the 
notes,  the  fact  remains  and  may  be  gathered 
from  a  multitude  of  circumstances  disclosed 
by  the  record  that  Hall  euooaraged  the  mak- 
ers to  pay  the  Interest  and  principal  of  their 
notes  to  him,  assuming  the  right  to  collect 
tlte  same.  He  collected  and  paid  over  to 
Stephens  the  Interest  on  the  Wynne  note 
from  the  thne  of  its  purchase  by  the  latter, 
assuming  to  act  as  the  agent  of  ICaggle 
Stephens.  It  seems  to  have  t>ea)  understood 
between  him  and  his  victims  tliat  he  should 
collect  the  amounts  due,  and  bold  the  aame 
as  bailee  for  the  owners  otf  the  notes.  The 
proceeds  of  one  note  was  paid  ta-  him  as 
agent  for  Stq>h«ia,  and  he  «u.iieequeBtiy 
turned  the  amousit  over  to  the  latter*  Whea 
Stephens  desired  to  call  in  notes  for  pay>- 
meot,  he.  went  to  iHall.  The  whole  course 
of  condu.ct  of  the  defendant,  his  ageut  Wig- 


ginton, St^hens,  and  the'  Wynnes,  showa 
that  Hall  not  only  assumed,  but  that  be  ac- 
tually had,  authority  to  collect  the  Wynne 
note.  His  confession  to  Stephens  and  the 
attempt  to  induce  the  latter  to  take  his  notes 
in  payment  of  the  amounts  of  which  he  had 
defrauded  him  and  his  sister  clearly  shows 
that  the  defendant  himself  never  questioned 
his  authority  to  collect  the  note. 

[2S]  24.  Finally,  it  is  urged  that  there  la 
not  any  testimony  in  the  record  to  -  show 
tliat  Maggie  Stephens  did  not  consent  to  the 
appropriation  by  the  defendant  of  the  pro- 
ceeds of  the  Wynne  note.  Maggie  Stephens 
did  not  appear  In  the  case  as  a  witness  or 
otherwise.  Her  brother  was  her  agent  with 
full  power  to  act  in  her  behalf.  He  pur- 
chased the  notes  and  collected  the  interest. 
He  testified  that  the  defendant  was  never 
given  authority  to  convert  the  proceeds  of 
any  of  the  notes  to  his  own  use.  Hall  vir- 
tually confessed  as  much  in  the  conversation 
with  Stephens  to  which  we  have  Just  re- 
ferred. He  was  palpably  guilty  of  the  crime 
charged,  and,  although  there  wore  many  tech- 
nical errors  committed  at  the  trial,  we  are 
clearly  of  opinion. that  he  was  properly  aad 
justly  convicted. 

The  Jud^ent  and  order  are  affirmed. 

Affirmed. 

HOLIiOWATj  X,  concunb 

BRANTLT,  C.  J.  I  cannot  agree  with  my 
associates  in  the  disposition  made  of  this 
case.  I  think  the  defendant  is  entitled  to  a 
new  trial.  In  my  opinion  the  evidence  does 
not  show,  that  the  money  alleged  to  have 
been  appropriated  by  the  defendant  belOBg- 
ed  to  Maggie  Stephens.  To  sustain  the  ver- 
dict, it  was  indispensable  that  this  fact  be 
eetablistaed. 

Ttie  court  submitted  the  case  to  the  Jury 
without  giving  them  any  definition  of  lar- 
ceny, other  than  that  embodied  in  the  stat- 
ute; This  court  has  repeatedly  held,  as  ap- 
pears from  the  case  of  State  v.  Allen  and  the 
others  cited  in  the  majority  opinion,  that 
this  is  not  sufficient  It  is  true  that  counsel 
for  the  defendant  did  not  submit  a  properly 
drawn  request  for  an  instruetivn  covering 
the  point,  yet  I  think  the  requests  Babqittcd 
indicated  clearly  what  the  desire  of  counsel 
was,,  and  that  the  court  should  of  its  own 
motion  have  submitted  a  proper  instruction. 
Even  under  the  liberal  rule  prescribed  by  the 
statute  (Hev.  Codes,  i  9271),  a  trial  court 
cannot  neglect  the  dutji  to  give  such  Ipstroc- 
tlous  as  will  enable  the  Jury  to  find  prop- 
erly with  reference  to  each  element  of  the 
crime  charged. .  Under  the  InBtructiona  as 
given,  .the  Jury  were  Justified  In  finding  the 
defiSDdabt  -guilty  upon  the  theory  that  his 
appropriation  of  the  money  was  wrongful, 
though  not  f  ektnlova. 
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STATE  Y.  MORRISON. 

(Sapreme  Court  of  Montana.    June  2S,  1012.) 

1.  Rapx  (I  22»)— iHioBicATiON— SurncMNCT. 
An  information  i«  sufficient  to  cbarge  the 
crime  of  rape,   thougli  not  aliening  that  the 
ravished  female  was  'not  the  wife  of  accused. 

[Ed.  Note.— For  other  cases,  see  Rape,  Cent. 
Wg.  f  26;   Dec.  Die  i  22.*] 

Z  Indictment  and  iNFORifAnon  (f  110»)— 

Rape— StTTFiciiiNCT. 

An  information  for  rape,  alleging  that  the 
act  was  committed  by  force  and  against ,  the 
will  and  consent  of  the  femaie.  is  si^fficient,  un- 
der Hev.  Codes,  |  8386,  subds.  3  and  4,  declaring 
tkat  rape 'is  committed  where  the  female's  xe-> 
sistance  is  overcome  by  force  or  threats,  and 
authorizes  proof  that  the  act  was  committed 
uDder  the  circumstances  provided  for  in  either 
sabdivirion. 

[Ed.  Note.— For  other  casM,  see  Indictment 
and  Information,  Cent.  Dig.'  |f  268-294;  Dec. 
Dig.  t  110.*] 

8.  CKOdiiAi,  Law  (f  741*)  —  Tbiai.  —  Quxs- 

'TI0N8    VOB  JUBT. 

The  weight  and  sufficiency  of  the'  evidence 
in  a  criminal  prosecution  is  a  question  for  the 
jury. 

[Ed.  Note.— For  other  casM,  see  OriKihfMl 
Law,  Cent.  Dig.  H  1706,  1713,  1719,  1717, 
1737,  1728;    Dec.  Dig.  i  741.»J 

Appeal  from  District  Court,  Granite  Coun- 
ty:  Geo.  B.  Winston,  Judge. 
.  John  P.  Morrison  was  convicted  of  rape, 
add  be  appeals.    Affirmed. 

Geo.  A.  Maywood,  of  PhiUpeburg,  for  ap- 
pellant Albert  J.  Galen,  Atty.  Gen.,  and  J. 
A.  Poore,  Asat  Atty.  Gen.,  for  the  State. 


SMITH,  J.  Defendant  appeals  from  a 
Judgment  of  conviction  of  rape,  and  from  an 
order  denying  his  motion  for  a  new  trial. 
'  [1]  1.  The  Information  fails  to  charge  that 
the  female  upon  whom  the  crime  Is  alleged 
to  have  been  committed  was  not  the  wife  of 
the  accnsed.  It  is  therein  alleged,  however, 
that  she  bears  another  name  than  that  of 
Morrison.  As  long  ago  as  1890,  this  ciAirt 
held,  under  a  statute  similar  to  that  now  In 
force,  that  the  allegation  was  unnecessary. 
See  State  v.  Williams,  9  Mont.  179,  28  Pac. 
335.  It  was  proven  at  the  trial  that  the 
proaecutrlz  was  not  the  defendant's  wife. 
A  mere  rule  of  criminal  pleading  Is  Involved 
— a  rule  which  has  been  settled  for  over  20 
years  In  this  state.  No  injustice  or  hard- 
ship can  result,  whichever  rale  la  adopted; 
and  we  therefore  decline  to  overrule  the  case 
of  Statb  V.  WUllamB,  supra. 

[2]  2.  Sectiolt  8836,  Revised  Codes,  de- 
clares that  tape  Is  committed:  »•  •  * 
8.  'Whei'e  [the  female]  resists,  but  her  TeetaN^ 
ance  is  overcome  by  violence  or  Ibroe.  4. 
Where  she  is  prevented  from  resiattaig-  by 
threats  of  ItauKdlate  and  great  bodily  barm, 
iiccompanled  by  apparent  powef  of  execu- 
tion," etc.  It  Is  contended  that  the  tatorma- 
tlon  should'  iet  forth  witk  partl<Ailarlty  the 


facts  conatUutlnc  the  pffonse  under  eltber. 
paragraph  3  or  paragraph  4  of  the  statute, 
But>ra.  The  Information  alleges  that  the  de- 
fendant willfqlly,  violently,  aad  feloniously, 
and  against  the  will  aad  consent  of  the  pro»- 
^trlx,  feloniously  ravished  and  carnally 
Icnew  her.  "'When  the  Information  stated 
that  the  act  was  committed  by  force  and 
violence,  and  against  the  will  and  consent 
of  the  female,  it  was  substantially  equiva- 
lent to  stating  that  she  resisted,  but  that  her 
reslstande  was  overcome  by  violence,  or  that 
she  was  prevented  from  resisting  by  threats 
of  immediate  and  great  bodily  harm,  accom- 
panied by  apparait  power  of  execution.  Un- 
der the  Information  as  It  reads,  it  was  com- 
petent to  prove  that  the  act  was  committed 
under  the  circumstances  provided  for  In  el-, 
tfaer  of  the  snbdivistoBs"  of  the  statute. 
People  V.  Pacheco,  70  <3al.  473,  ll  Pac.  761. 
iWe  thijilc  the  foregoi&g'is  both  good  common 
sense  and  good  law,  and  therefore  hold  the 
:iaf()i;inatlo)i  sufficient  In  this  regard. 

3.  What  has  Just  been  said  disposes  of  the 
contention  of  the'  appellant  that  the  court 
!erred .  In  inserting  In  his  requested  instruc- 
tion No.  0  the  words,  "or  was  not  prevented 
t>y  threats  of  Immediate  and  great  bodily 
barm,  accompanied  Vf  apparent  power  of  ex- 
ecution." 

[]]  4.  It  Is  contended  that  the  evidence  Is 
Insufficient  to  sustain  a  Judgment  of  convic- 
tion. We  siiall  not  quote  it.  Suffice  to  say 
tliat.  In  our  Judgment,  it  has  substance 
enough  to  warrant  a  verdict  of  guilty,  if  the 
Jury  believe  the  tale  of  the  prosecutrix. 
Different  minds  might  form  different  con- 
clusions as  to  Its  weight,  force,  and  effect; 
but  under  the  Jury  system  It  was  for  that 
body  to  determine  those  questions.  The  writ- 
er of  this  is  of  the  opinion  that,  taking  all 
of  the  evidence  la  the  record. into  consider- 
ation, the  Jury  ought  not  to  have  believed 
her  story  to  the  effect  that  she  was  raped; 
but  they  did  believe  It,  and  It  was  tb^lr  priv- 
ilege and  province  to  do  so,  if  they  saw  fit 

The  Judgment  and  order  are  afltoned. 

Affirmed. 

BRANTLY,  a  J.,  and  HOLLOWAY,  J., 
concur. 


SMITH  V.  IRON  MOUNTAIN  TUNNEL  Ca 
(Supi^eme  Court  of  Montana.    June  21,  1912.) 

i.  StATCTES    (I   212*)— PBES0MPT1ONB  TO  Alft 

CONffTfiucTioN  —  Use  ot  Wobds  in  Sense 

Fbeviodblt  Defincd. 

Where  the  t«rm  "stockholder"  has  been 
given  the  legislative  definition,  it  must  be  pre- 
sumed that  since  that  date  the  term  'Whenever 
used  in  legislation  was  intended- to  b»  atader>- 
BbQod  in  that  -aense,  and  a,  person  eoatendteg 
for  a  different  construction  has  the  burden  of 
showing  that  a  different  meaning  was  intended. 

[Ed.    Note.— For   other   cases,   see   Statutes. 
Cent.  Dig.  |  289;    Dec.  Dig.  |  212.«1 
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"  ~  owningr  stocK'ln  tker  cDTPortitft^nT  :tbat  only 

^      ^^^  98  of :  8B0h.,s|tockbp!4^r9   censented,  to   the 

Ori* Code' 1885;  j"40feVRe*;'dode»,  |S8Sffl)(j  chiange,  but  that  these  96  owned  more  than 
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defined'  "atockholden^  am  tucow&cn  of  thaliw 
in  a  corpofration  which,  hqs  a  capital  itpfjlc, 
Bpy.  Codeg.  |  3887,  provides  that.any  corpora- 
tion whole  capital  stock  li  tiot  aasegsable  ibay, 
'(tith'  the  written  consent  '\>(  three-toaiths .  oi 
its  "atockholdert"  spread  upon  'It^  recorda, 
mAk«  its  atoclc  assessable.  4  corpoiration 
whose  capital  atoclc,  was  nonaasefssable,  upon  a 
Vote  of  00  oht  of  801  Individnal  stbcMiotdir* 
w&o  owned  more  than  three- fourths  af  all  tlie 
capital  stock)  recorded  that  its  stoclc  had  been 
changed  from  nonassessable  to  assessable 
stock.  Beit,  thaf'stockholden,"  U  used  in 
the  proldaioii  maki&g'Moek'asaeaMble,  referred 
to  the  owner,  of  the  stock  fiad  Bot  to  thfe  ^harea 
themselves,  and  tbat  the  vote  of  the  86.  stock- 
holders, being  less'  than  three-fourths, '  was 
«ithoat   effect. 

[Ed.  Note.— For  other  eases,  see  '  Corpora* 
tions,  Cent.  Die.  ||  T06.  978,  1010,  10Q7-10§9, 
1786,  1803,  laifQ;,  t)ec  Dig.  i  175.* 

Foe  other  definitions,  see  Words  and  Phrases,' 
roL  7,  UP,  6667-6669;  toL  8,  p.  7804.] 

3.  -CoRPdBA'nQNs  (J  175*)  — Co«sTB0CTi6iri- 

CiRCUMveNTioN  or  Iiaw. 

It  is  no  argument  in  faror  9%  oonstndng. 
a  atatutorir  provision  aatheri«lng  a  corporation 
to  change  irom'  nonassessable  to  assessable 
stock,  that,  if  construed  to  require  a,  vote  of 
the  owners  of  three-f onrtha  .of  the  stoclc,  such 
owoecs  piajr  circumTf^nt  tite.lsfr  h7  "aplittin^g" 
stock. 

[Ed.  Note.— For  other  cases,  see  Co'rp'oia-' 
tions.  Cent.  Dig.  H  766, '&78,  1010,  1067-1069, 
1786,  1608,  1810;   Dec,  Dig.  |  175.*] 

4  8TA*trn!«  (|  2l2*)— OoNSTBtrartoR— Mkan- 

ixo  or  LanOuaoe. 

Statutes  shpttld  be  their,  own  Interpreter, 
and,  where  the  intention  is  obTious,.  there  is 
no' room  for  construction,  and  the  courts  m'ost 
preaume  tbat  the  Legislature  intended  what  it 
plainly  says;  it  is  only. in  the  |Case  of  ambign- 
Qua  or  doubtful  and  uncertain  enactments  that 
the    principles   Of  interpretation   are   required. 

[fid.  Note.— For  other '  cases,  see  Statutes, 
Cmt  Dig;  (  289;    Dec.  Dig.  f  212.*]'    i 

Appeil  trom  District  Ooiftt,MlB8oiila<3bui4- 
ty'f  F.  C  Webster;  Judge.  '■ 

Actloif  by  Edward  O.  Smith  agalbat  the 
Iton  Mountain  Tunnel  'Company.'  'J advent 
for  defendant;  and  platntlff  dppediu  'Be- 
versed'and  remanded.      '  ■  ' 

Maary,  Templeman  &  Davlea,  of  Batte,  for 
appellant  penry  C.  Stiff,  of  Missoula,  for 
respbnd^nt.  ....',.! 

HOLLOW  AY,  J.  Thla  cause  was  tried  up- 
on an  agreed  statement  of  facts.  From  a 
Judgment  In  favor  of  defendant,  plaintiff  has 
Appealed.  '    '  '  ■■ 

OmlttiDg  all  unnecessary  details,  It  ap- 
jpears  tbat  the  defendant  la  a  domestic  pri- 
vate corporation,  organized  In  1905 ;  that  Its 
capital  stock  was  made  nonassessable;  tbat 
plaintiff'  became  a  stockholder;  tliat  there- 
after, op  January  24,  1911,  an  order  was  en- 
tered upon  the  records  of  the  corporation 
reciting  that  on  that  day  the  Bt6ck  of  the 
IN)ilX)ratIoh  had  'beefi  ordered  changed  from 
nonassessable  to  assessable  stock,  and  prop- 
er certlflqatf*  aettiag  focth  that  fact  were 


thcee-fourths  of  all'  the  Cdpltal  stock.  This' 
action  was  brought  by  a  nonconsentlng  stock- 
holdeF'.to.>eBjola  the  salft  of  .bla  stock  for  de- 
llBqnent  laaseeements,  aod.tlw  single  ques- 
tion presented  for  determlaatlonia:  -  Does  iti 
reqaire  the  eon^wt  of  M,  Jaast  Uiree^foucths 
of  the  whole  number  of  stockholders,  re- 
gardless of  the'iiumt)er  of  shbres  owned  by 
the^,'.  to  change  the  stock  from  nonaasessable 
to.,aa8essable  stock,  or  Is  the.cpQ^eat  of  the 
owners  of  three-fonrtha  of  the  .ebareB  of 
stock  sufBcTent,  eveA  though'  these  owners 
constitute  less  than  three-fdvirths  of  the 
whole  number  of  Individuals  hoidlPS  stock, 
in  the  corporation!  , 

Section  3887,  Revised  Codes,  provides: 
"Any  corporation  whose  capital  stock  Is  not 
assessable  may,  with  the  consent  of  three- 
fourths  of  Its  stockholders,  in  writing,  spread 
upon  the  rei^ords  of.  such  corporation,  make 
Its  stock  assessable  under  the  provisions  of 
tbi«  Article."  U.thls  language  be  accepted 
lltevally,  then'<llehrly  it  requires  the  vote  of 
three-fourths  of  the  whole  number  of  la-' 
dlvld^als  ,  ow^l:^  stock,  reg^ardless,  of  the 
number  of  shares  owned  by  them,  to  effect 
the  ch^ng^  ,  But  counsel  for  respondent  In- 
sists that  the  use  of  the  .term  '"stockholders," 
In  the  section  above,  is  an  Inadvertence,  and 
that  the  Leglslatare  iheaht  that  the  consait 
of  the  owners  of  three^utths  of  the  cap- 
ital stock  is  sufficient, .  wea  though  those 
owners  constitute  less  than  three-fourths  of 
the  whole:  number  of  eitpekholdeis.  This 
yiew  was'  adopted  by  the.  trial  court,  aigid 
the  auestloq  above. Is.  presented  for  our  re;' 
view.  The  argnuenj^  Ip  favor  of  the  trial 
court's  conclusion,  has  its  foundation  In  the 
history  of  the.  rise  and  growth,  of .  industrial 
corporations  In  England  ^udi  America.  It 
is  Insisted . that  .tbe-slyare  of  stock- has  come 
to  .be  rcgf.rded  .as  the  unit  of  TPtlng  power, 
and.  that  our  ^ieglslature  has  recognized  the 
r«le  In  practically  «v^y  InstaiMie  where  the 
sabject.w^e.  considered.  However,  It  is  cpn- 
oeded  tbat  thpse  coi;porat)«g}«t  aj^e  the  crea> 
tutee  of  Btati^te,  and  tl^U  lt,.ia  wlttUn  the 
power  of  the  I^eglslatuze  to  adopt  either 
the  share  of  .atock  ot  the  litdlvidual  owning 
BtoeJk  aa  the  unit  of  voting  power,  unless  re- 
strained by  the  CenstltotioiL  The  only  con- 
stitutional prpv^lon  upon  the  aabject  la 
found  In  section  4. of  article.  16  of  our  state 
ConstttutloD,  :wfalpb  lestabliaheB  the  .share  of 
stock  as  the  unit  of  voting  .  poww  la  the 
etaetten  of  trusteea  or  idireotAra  qf  such  cor- 
porattona.  Since  this  reetrlctloa  la  limited 
toi  a.  Mingle  purpoee,  the  L«gislatare  la  left 
ine  to  flstabltah  either  the  elwre  or  the  in- 
dividual aa  the  uatt  for  any  purpose  other 
than  the  election  of  triistees  ,er  directors. 
Is .  theiet  tbem  ^a^y  evidence  that  the  use 
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<4  th9  4tfifm,.  "atfM^oMeraV.  la  fl«ct4(m  38S7 
1ft  mn  .ini^dvectause?  We  tblak  not,  and  tbe 
blstory  of  tlie  legislation  furnlahee  ample 
evidence .  to  sal>];i6rt  our  conclusion. 

The  share  of  stock  ar  the  unit  of  votjng 
power  In  the  electjlon  of  trustees  or  director^ 
of  industrial,  oorgprfitlons  was  recocpalzed 
uniformly  in  all  our  territorial  legislation 
upon  the  subject;  but  be^glnnlTig  with  the 
Codified.  Statutes  of  .lStl-72,.and  cpntlnnlng 
down  to  the  present  day,  we  Ood  tJhat  the 
Ijegislatnre  kas  not  adopted  either  standard 
uniformly.  Section  23,  clfapter  18,  General 
and  Miscellaneous  Laws,.  Codded  Statutes 
above,  proTides'tiiat  the  cdnsent  of  tbe  own- 
ers of  twq-tblrds  of  tbe  etdek.  Is  necetsary 
to  lncrease/6f  dfmlt^iiliU  the  capital  stock; 
while  section  43  of  the  same  chapter  pror 
Tides  that  the  consent  of  two-thirds  of  the 
8to<^o)den  to  necesaaryi  to  dtstaaoorpiurate. 
The  same  prorlsioDS  ate  found  In  tbe  Re- 
vised Statutes  of  1879;  dlv.  5,  e.  16,  ff  266,' 
386.  In  the  Compiled,  Statutes  of  18S7,  ^^v.' 
^  c.  25,  the  ^me  pipylsions  a]so  are  found 
in  sections  468  and  488;  and  the  acA  of 
March  6;  IfiSa  (Laws  IJm,  p.  .88,  |  18), 
brougbt  finrwiard  ther«pln  as  -section  618,  -for 
flie  first  tlme.malces  provision  for  cbafa^ing 
nonassessable  stock  .to  .  assessable  stock, 
l%at  Section  -provide  that  the  change  may- be 
made  "by  «tia  wltb  thte'  wiaBifiidus  cbusent 
of  its  .stockholders."  The  next  legislation 
^hlcb  tbrows  .any  .light  upon  the  ^ubjfct  ua^ 
4fi!^  rerl^  is.fo^nd  in  tbe  Acts,  of  tbe  Third 
Legislative  AssemHy*-  'Tfa«  act  of  Ma'rpb:2, 
1888'  (Laws  -1«98;=p.  Ill),  provides  that  to 
increase  qt  fiimbilrti  the  'catrttftl  «tock  the 
'.•vote  of  at  leapt  tworthlrds  of  ali  the  shares 
of  stock  shall.  l>e. necessary."  Another  act, 
approved  the  same  day  (Laws  1888,  p.  98); 
provides  that  to  alter,  cbAng^,  or  amend  the 
dame  of  any  'eilstlhg  corporation '"a  vote  of 
a  majority  of  the  stockholders  of  such  cor- 
^ratioB'  ddly  assemlfled  At  bnr  regular  mat- 
ing or  at  any  special  laeMlng  duly  called 
fior  £hat  iJurpoBC'  sliall'be  afeteasbry.  The 
act  approved  March  7,  H93  <La\ra  1888,  p: 
9Zy,  jpr0vlde»  thatitb- change  nbnasseasable  to 
assessable  stock  "tbe  consent  of  ttae  stock' 
holders  holding  two'thlrdt^  of  tberstock"  shall 
b«  necessary.:  btit  thi#  ^ftrefjers  only  to  cor-; 
porations  theretofore  organleed.  By  th^ 
adoption  of  the  Codes  of  1895  the  Legislature 
provide^ .  a  .  mof^  ^con^preben^vo  scbeme  for 
the  goverp(iient  ^nd  canti;ol',  of '  domestic  in- 
dustrial corporations  t;ban  bad  been  la  vogue 
theretofore.  Seetl(?p  408  of  «ie  Civil  Code 
Refines  stockholders:  "The  owners  of  shares 
ta  a  corporation  which  lias  a  capital  s.tcick 
are  called  stockholder^  If  a  corporation  has 
BO  capital  stock,  the.  corporators  and  their 
afncceesors  are  called  n^embeirs."  Provision  to 
made  in  the  same  Code  for  the  ^doptloa  of 
by-^a;^  (section  430);  for  the  amendment  of 
by-laws  (section  433);  for  the  removal  of  a 
director  (section  439);  for  a  change  in  the 
number  of  directors  (section  450);  for  In- 
ctvastnc  *»  'dbninisbiiig  'the  capital  stock 


(sectlo;i.626);  »nd  Xoi  extending  .the  t^rm  of 
corporate  ei;i8teace  (section.  562).  In  ajl  of 
tbesf  proTtolons  the  share  of  stock  is  viade 
tbe  unit  of  Totiof  power..  But  section  510. 
pror  ides  that  the  stotd^  of  'such  corpora.tlon. 
may  be  changed,  from  ,no;f assessable  .to  asr, 
sessable  stock  "with  the  consent  of.  tbreen 
fourttut  of  its  stpokholders";  while .  section 
560  provides  for  a  dissolution  of  such  cor^, 
ration  according,  to  tbe  provisions  of  tbe  Code, 
of  Clvy,  Procedui;^^  which  are  contained!  Jn 
sections  2190-2196  of  tbe  Code  of  Civil  Pror 
cedure.  These  sections  provide  iov  dii^a-, 
tlon  by  tbe  district  court  upon  an  application 
setting  forth,,  among  otber  tbings,  that  at  a 
meetlag  called  for  tbat  purpose  tbe  dlssolut 
tlop  w^  lordered  "by  a  -tyrb-tb^di^  yote  of  .all^ 
tbe  8t«ckbolders."  .  With  sl^htjmodlflcatloos 
tbese..  several  provisions  we^e .  carried  fori 
ward  ilito  the  Bevlsed  Codes  of  ipoi  and  are 
the  i»-^  upon  tbe  subject  tchday. .  Section  408 
above  to  now  sectioi;  3822;  -  section  510  1^ 
iV>w  section. 3887;  section  SOO.to  nw  seftlpa 
3(905;  'wijlie  sections  2190-2196;  Code  oif,  QlvlJ 
Procedure,,  are  found  iu  tbe  Present  Codef.  4)1 
secUonq  7323-7329.,  ,  •  ,   .    .',..,  .! 

[1],.It  will  t)}us  be  seen  tbait  our  L^g^a^ 
tuxe  l)as. never  adopted  a.  Triform,  staodax^ 
for  a  voting  ^It,  but. has  recognised., ,tbip 
sbare  or  tbe,  Individual  stockboljier,  ae  supb 
Ufilt  la  dUFerent  IfLstances.  Indeed,  tb^  very 
same  leglslatilve  assembly  hae^  recognise^ 
botb.  unl)3t  Hs. is  evidenced  by  reference,  to 
the  legislatireAots  of  1893, above.  Since. thf^ 
term  "stocli^plder"  was  given  a .  iegislatlyi^ 
deflnltU>a  in,18Q5,,  it^nst  be  presum^^tba^ 
since  that  date,  -  wbenever  the  tc^m  bas  been 
used.  lA7legislatioa„lt,was  intended  to  be  uu; 
derstood  in.,  the  sense  as  defined^by  tbe  Legis^ 
lature,,^aiid  the  .respondent, , must  assume  tb^ 
burden  of  showing  tba.t  in  the  present .  in- 
stance a  difTerent  meaning  was  intended.  '  ' 
.  [1}  Vcpiu.iffie:  review '.ontbe  ,hiatbi)i.ae:the 
legislation  upon  the  subj^t  above,  the  con- 
clusion seems  inevitable  that  in  employing 
the  term  "stockholders,"  in  section  3887,  the 
Legislature  referred  tof  the  iiidlViduals  who 
arc' t^e'owners'-of  sharela  *f-8to^,  and^not 
to  tbe  shares  themselves,  And  that,  when'  TbA 
Legislature  declared  that  the  nonassefeiBle 
^tbqk.pf  a  corporation  can  be  made  aMess^; 
bte  "with  the  consent  of-  ti^ree-fourtbs  of  its 
^odcfao'idefrs,"  .It  meant  Just  what  it  saidi 
To  de<!larb:  jibiat  tbe'  tjse  of  tbe'-.v^brd  '%to(*,- 
holdecs", '  to  a  mere  ioadvertence  ia  to  im- 
peach' tbe'  liitelilgenae  at  the  legislators.  If 
an '  madvertence  in  sectlotf  88S7,  the  same 
rule  would  apply  with"  equal  fofbc'to  the  pro^ 
visions  of  the  Codified  Statutes  of  I871-72> 
the.EevIaed  Statutes  of  1879,  the  act  of  1883^ 
and .  the  Codes  of .  1895,  and  we  would  be 
confAinted  with  t^e  anomaly  thai  the  same 
mistake  or  Inadvertence  lias  bccurrfed  ret)^tit 
edly  in  our  legislation  foir  mere  '|ha?i  4^ 
yean.'  To  adopt  tbe  eoBstructlon' urged  by 
counsel  for  respondeiit  would  be  a  lisTft^tWtt 
of  legislative  function,  which  this  court  can- 
not undertaJM.  .'...>•' 
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tt]  If  there  ten  InconKniltlM  In  the  law, 
the  Legislature  must  make  the  correction, 
and  It  la  no  argument  in  faror  <it  the  cota- 
stmctlon  nrgea  to  say  that  the  owners  of 
three-fourths  of  the  capital  stock  may  dr- 
cumrent  the  law  by  the  familiar  practice'  of 
"splitting"  stock. 

[4]  So  far  as  the  provisions  of  section  388T 
are  concerned,  they  are  plain  and  unambigu- 
ous, and  the  province  of  this  court  in  deter- 
mining the  meaning  of  the  statute  la  mani- 
f^t.  The  rule  of  statutory  construction  un- 
dei^  th^'  circumstances  was  announced  in 
Smith  T  Williams,  2  Mont  ld5,  as  follows : 
''Statutes  should  be  their  own  interpreter. 
Courts  must  look  at  the  language  used,  and 
the  whol^  of  It,  and '  derive  therefrom  the 
Intention  of  the  Legislature.  Where  £bls  In- 
tention is  obvUnis,  there  Is  no  room  for  con- 
atruetlon.  When  the  language  Is  plain,  slm- 
plis,  direct,  and  without  ambiguity,  the  act 
constmeB  Itself,  and  courts  must  presume 
t&e  Leglrflaitare  Intended  what  it  plainly  says. 
tt  la  flUly  In  tbe  case  of  ambiguous,  doubtful, 
and  tincertain  enactments  that  the  rules  and 
principles  of  interpretation  can  be  brought 
into  requisition.  It  la  not  allowable  to  In- 
idtpnt  what  has  no  need  of  Interpretation." 
Ttkt'  rule  has  been  adhered  to  uniformly 
from  Uiat  date'  to  the  present  time.  See 
Osterholm  v.  Boston  ft  Mont,  et&,  Co.,  40 
ilont  608,  107  Pac.  499. 

'  Since  In  the  present  lni8tan<M  the  change 
was  ordered  by  only  96  of  the  301  stock- 
holders, the  action  was  without  efTMt  and 
the  assessment  levied  upon  appellant's  stock 
cannot  be  enforced.  The  judgment  is  re- 
Versed,  and  the  cause  Is  remanded,  with  di- 
rection that  a'  decree  be  entered  conformably 
with  the  prayer  of  platntllPs  complaint 

'  Reversed  and  remandied. 

'    BBAtfTLY,  O.  X,  and  SMITH,  J^  eoactir. 


LEIiAND  T.  BOURNO. 
(Supreme  Court  of  Utah.    Juns  8,  19U.) 

1.  BOUNDAHCS   (I  83*)— BVIDBKCK— iPBESVITP- 

.  noR— Field  Notks  or  Second  Subvet. 

The  presumption  that  comers  have  been 
establishea  at  the  places  indicated  by  the  field 
note*  relates  to  the  field  notes  'of  tbe  'cen- 
tmUinf  snrvttr,  and  has  no  application  wbexe 
tbe  question  U  what  was  the  corner  of  a  lot 
as  establisbed  by  an  original  survey,  and  the 
field  notes  in  evidence  are  tboie  of  a  second 
sarvey  by  another  surveyor;  but  the  only  pre- 
sumption as  to  such  field  notes  is  that  what  is 
recited  in  them  ia  prima  facie  correct 

[Ed.  Note.— For  other  cases,  see  Boundaries, 
Oiit  Dig.  H  146-152;   Dec  Dig.  |  33.*] 

2.  BOT7IIDABIKS  (I  33*)— BviDEWCB— PBEsmty- 
nOR— FicLD  Notes  of  Second  StravET. 

From  tbe  fact  that  the  field  notes  of  a  sec- 
pod  survey  recite  that  certain  monuments  were 
found,  one  at  tb*  intersection  of  certain 
itreets,  and  another  at  a  certain  comer  of  a 
certtin  lot,  a  statenMnt  by  the  surveyor  mak- 
Im  sncb  notes  that  the  monuments  are  the 
ojTginals,  or  that  they  were  placed  by  an  of- 


ficial surveyor,  or  that  they  ate  precisely  where 
they  were  placed  by  the  original:  surveyor,  can- 
not be  assumed. 

[Ed.  Note. — For  other  cases,  see  Boundaries, 
Cent  Dig.  H  146-152;  Dec  Dig.  |  33.*] 

8i  Bo.nNDABiEs  (I  83*)— Evidence— Presump- 
.  TioN— Field  Notes  or  Second  Subvet. 

EVen  if  from  the  recital  of  the  field  notes 
of  a  second  survey  that 'certain  monuments 
w^re  found,  one  at  tbe  intersection  of  cectain 
Streets,  and  one  at  a,  certain  corner  of  a  cer- 
tain lot,  ap  inference  (nay  be  deduced  that  the 
monuments  Were 'place*  there  by  some  one  in 
authority,  and  that  tbe  £eld  notes  of  the  orig- 
inal survey  if  found  would  show  that  the  monu- 
ments were  where  they  were  placed,  tbe  infer- 
ence is  weaker  thin  Is  the  presumption  found- 
ed on  field  notes  of  the  original  survey,  and  so. 
requires  less  to  overcome  it     ' 

[Ed.  Note.— For  other  cases,  see  Boundaries, 
Cent  Dig.  if  146-152;   DecDig.  i  33.*] 

4.  Appeal  and   I^bbob  (|  842*)  —  Review — 
Question  or  Fact  ob  Law. 

Where  findings'  are  based  merely  on  a  pre* 
sumption  of  fact,  and  the  .presumption  is  en- 
tirely dissipated,  tber  are  unsupported  by  evi- 
dence, and  the  question  becomes  one  of  law.f 
.  [Bii  Note.— For  other  cases,  sec  Appeal  and 
Error,  Cent  Dig.  fj  8316-3880;  Dec  Dig.  f 
842.*] 

5.  Boundabiib  (i  S8*)— EvtDEKCB— FBEStniP* 
zioir— Field  Notes  or  Second  Subvet. 

Any  presumption  as  to  the  original  loca- 
tion of  a  boundary,  arising  from  the  recital  of 
the  field  notes  of  a  second  survey  as  to  cer- 
tain monuments  being  found,  held  entirely  dis- 
sipated by  the  other  tacts  and  circnmstanoes  in 
evidence. 

[Ed.  Note.-^^or  other  cases,  see  Boundaries, 
Cent  Dig.  ii  146-162 ;    Dec  Dig.  i  83.*] 

6.  APPEAL   AND    Erbob    ({    lOOiS*)- RiViEW— 
BVIbBNCK— EqUITT  CASbC. 

A  suit  to  quiet  title  being  an  equity  cue, 
tbe  Judgment  of  ,the  Supreme  Court  on  tbe 
whole  evidence  may  be  invoked,  and  the  find- 
ings being,  in' its  judgment  Clearly  Against  the 
weight  of  evidence,  it  will  vacate  them  and  sub- 
stitute, otbsts. 

rea.  Mote.— For  other  cases,  see  Appeal  and 
Enor^  Cent  Dig.  II  8970-3978;    Dec  Dig.  f 

Appeal  ffom  Olatrict  Court,  Salt  Laka 
County;  O.  W<  Mone,  Judge. 

Action  by  Davis  M.  Leiand  against  Anna 
O.  Bourne.  Deere*  for  plaintiff.  Defend- 
ant appeals.  Reversed  and'  remanded,  wltb 
directions. 

Evans  ft  Evans,  of  Salt  Lake  City,  for  ap- 
pellant C.  S.  PbttereoB,  of  Salt. Lake  Olty, 
for  respondent 

VRICK,  O.  7.  Respondent  brought  this 
action  to  quiet  the  title  to  a  strip  of  ground 
about  4  feet  in  width  by  3  rods  in  length  ex- 
tending along  the  rear  end  of  his  lot  which  Is 
4^  by  3  rods,  and  which  strip  he  alleges  Is 
a  part  thereof.  Both  respondent  and  appel- 
lant purchased  from  a  common  source,  and 
owned  a  part  of  lot  2  In  block  79,  pUt  D, 
Salt  Lake  City,  as  hereinafter  shown.  Lot  2 
is  a  piece  of  ground  10  by  10  rods,  consti- 
tuting the  southwest  quarter  of  block  ■  7^ 
plat  D,  Salt  Lake  City,  and  was  originally 
owned  by  one  person.    In  November,   1899, 
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tMe  original  owner  iold  &  by  16  rods  off  the 
east  side,'  and  In  April,  1901,  'sold  4%  by  10 
rods  off  the  west  slUe  of  lot  2,  which  left  a 
2%  by  10  rod  strip  between- the  two  parcelst 
sold  as  aforesaid.  Hie  latter  strip  the  o^wn- 
er  sold  and  conveyed  to  appellant'  In  De-' 
cember,  1901.  Afterwards,  In  1906,  the  re- 
spondent became  the  owner  of  the  west  4% 
bt  '10  rods,  bnt  hts  apparently  disposed  of 
aU  of  It  except  the  4^  by  8  tods  In  the 
northwest  comer  of  said  lot  2,  and  it  Is  a 
strip  abont  4  feet  by  S'rodi^  on  the  tear  of 
said  4%  by  3  rods  that  is  In  dispute. 

The  folhwlng  plat  *111  help  to  explain  the 
evidence  hereinafter  referred  to: 


U7 


kl  i 


1,  BuJC|^.7;;fii\yi);  JE^t-T/Li^xe  ^ 


I 


^ 

^ 


X". 


.1:^ 


6  .  L        -.  

M  /=7r'TH   Avenue 

Xhe  atrip  marked  "X,  XT  Is  the  strip  in 
controversy.  "M"  represents  the  monument 
in  the  Intersection  of  H  street  and  Fifth  ave- 
nue, and  is  the  Initial  point  trow  which  all 
the  surveys  of  iQt  2  herein  referred  to  were 
made..  "L,  L,"  represents  the  west  line  as 
the  same  ia  claimed  to  be  .by  appellant,  while 
"C"  indicates  the  aouthwest  comer  of  lot 
2,  and  the  broken  or  dotted  line  running  par- 
allel with  "L,  L,"  Indicates  the  west  lot 
line  of  said  lot  as  is  claimed  tiy  respondent. 
The  dots  on  the  line  marked  "P,  P,"  in- 
dicate the  stumps  of  old  fence  posts  which 
mark  the  line  of  an  old, fence  erected  many 
years  ago,  and  which  were  supposed  to  be 
on  the  west  boundary  Une  of  lot  2.  "S, 
S,"  represents  a  permanent  cement  or  con- 
crete walk  laid  by  the  city  within  the  last 
few  years,  and  the  shaded  portion  running 
north  and  south  along  the  west  margin  of 
respondent's  property  and  marked  "W"  in- 
dicates a  permanent  concrete  retaining  wall 
that  respondent  erected  within  the  last  three 
or  four  years,  and  is  about  four  feet  west  of 
the  lot  line  as  claimed  by  him.  The  fence 
or  the  posts  that  remain  in  the  ground, 
marked  "P,  P,"  are  about  four  feet  west 
of  the  lot  line  as  claimed  by  respondent. 

At  the  trial  respondent  introduced  In  vi\r 
deuce  the  field  uQtes  of  a  survey  of  lot  4  in 
block  79,  or  the  northeast  corner  of  said 


block,  whith  was  made  In ,  September,  1S9Q, 
at  the  request  o'  oqe  Thoma^  M^rloheaux, .' 
Said  field  notes  wfete  Intrbduced  In  evidence 
a^  a  part  Of  the  records,  of  ^lie  city  engineer's 
ofilce  of   Salt  LAke'  dltyl     Whb  made  the 
survey  Or  the  field  notes  Ui  hot  disclosed,  but 
It  Is  shown  that  they  were  .Inade  by  a  peif-, 
son'  connected  with,' the  city  engineer's  office. 
In  making  the 'sdtvejr  aforesaid  the' monu- 
ment'matked  'W  vad  found', at  the  inter-, 
section  of  d  street  4ii<J  Fifth  atenife.    There 
was  ailsb  f6utid  a'tuohuhient  on  the  aoi^thwestj 
cotner  of  lot  i  kt  iie  p6int.mark^  "O'Von 
the  plat  which  wak  39.37  feet  nojrth'  «!»(&' 
43.46   fe^et   eadt;  from   the  monum^t .  "M.''; 
S'Imliar  monuments  to  that  found  on  tiie. 
southwest  corner.  ■  ■wer4  also  found  .()h  thgi 
other  three  comifers  of  block  79.    Tljeire  were! 
al?o  two  other  surreys  made  |n  said  block 
at  the   request  of  private  parlies,  'one  oif. 
whlcb  was  made  In  lot  2.    The  field  notes  of 
both  of  thdse  surveys  were  also  introduced 
in  evidence,  and  tn  malclng  the  said  surveys 
the  monument  ."M"  and  the  corner '  monu- 
ment marked  "iC"  were  used  a.s  initial  points,. 
It 'is  not  disclosed  by  the  eyldenoe  who. made, 
the  httteV  surveys  or  field  notes,  and  tliey 
were  received  In  evidence  as  thie  .precedinjg , 
ones  as",  a  part  of  the  records  of  the  city 
engineer's   office.     Bespohdent  also   proved  < 
that   there  ,was   a   resurvey   of   some   city 
blocks  a«flo&lng  block  79i  and  that  bluest  fi2._, 
iipme<^fately'  south  of  block  "76,  vas  shifted" 
three  feet  west, ,' but '  In  m'aldng '  said  shift'- 
the  monuments  found  as  afpt'esald' were  not', 
changed  tn  aliy  way.    It  was  also  ma,de  to., 
appear,  and  .the  fadt  is  admitted  in  the.  plead- 
ings, that  there  was  an  original  .survey  and 
plat  made  of  that  portion  of  Salt  Lake  Cily  ' 
in  which  block  79  and  the  surrounding  blocks 
are  located,  and  that  no  field  notes  of  audi , 
a  survey  or  any  record  thereof.  Is  in  .(^Xlst- j 
ence  to  far  as  any  ooe  knows.  .    ',,,,',, 

Appellant,  as  a  part  of  his  .case,  produced, 
evidence  showing  that  about  35  years  prior . 
to  the  trial  a  post  fence  had  been  erected  \ 
along  tW  west  boundary,  of  lot  2  aforesaidt ' 
which  fence  stood  on  the  line  marked  "I^  L" :  , 
that  portions   Qf .  the  fence  posts  stlU  re- . 
main   in   the  ground   indicating   where   the  , 
fence  was  located ;  that  a  permanent  conent 
or  concrete  sidewalk  has  been  laid  by  the 
city '  west  ot  the  line  marked  "L,  Ii,"  which 
sidewalk  is  indicated  by  the  letters  "S,  S," 
on  the  plat ;    that  respondent  has  erected  a 
permanent  cement  or  conoreta  retaining  wall 
marked  "'W"  on  the  plat  which  Is  on  the  line 
marked  "I^  L";    that  more  than  25  years 
preceding  the  teial  a  fence  had  also  been, 
erected  on  the  east  line  of  lot  2  a  part  of 
which  still  exists,  and  which  \»  sreclsely  la 
the   center   of  block  :79,in   case   the  west - 
boundary,  line  IjB  established'  on  ^be  line  ''L,  - 
L,"  And  that  said  fence  is  d}zeetly.  in  line  ' 
with  the  center  of  the  blocks  lyiqg  to  the. 
nortl^  and  south  of  block  70,..and -th^^,  i^  1^, 
line  claimed   by   respondent   prevails,    this 
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feoca  Is  ftboqt  four  feet  west  of  tbe  center 
oiPthe  block;  that  tlie  west  line  of  lot  2,  as 
Indicated  by  'the  line.  '%,  L,"  corresponds 
witb  the  west,  line  -of  the  blocks  north  and 
south  thereof,  whfle,!lf  ^e  line  claimed  by 
appellant  is  taken  as  Uie  trae  boundary  liAe, 
the  west  margip  of  block  79  will'  be  about 
four  feet  east  of  the  west  line  of  the  other 
bfocks  north  and  South.  Jt  is  also  made^  to 
appear  that,  if  the  line  contei^ded  j(or,'by 
respoodeni  is  to  'gbvenv  then  there  is  a  strip 
0^  ground'  nearly  six. feet  In  widi,h . between . 
the  'east  mar^n  of  the,  permanent  sidewalk, 
ap  ^lald  \)j  the  city  and  the  west  marg^  of 
la^'2,.&na  that  respondent  has  encroached  on 
the  street' 'with  his  retaining  wall  about  four 
feet  it  is  also  sboWni  that  tbe  distance  be- 
tween' Vbe-  n'ne  marked  "L,  li,"  and  the  east, 
line  of  lot  2  as  marked  on  the  plat  is  just 
10  rods,  or  .166  feet,  and  that.  If  the  block 
is' considered,  as  a  whole,  'the  distance  be- 
tween the  line  as  'claimed  by  '  respondent 
and  the  east  boundary  line  o,f  th^  bl9Ck  1^ 
330  feet  .or  20  rods;,  that  therie  is  a' surplus 
of  4  fee^  'sbinewherei  either  la  the  block  or 
ift,  the  street  or  in  both.  It  would  appear 
that, 'If  the  boundary  line  contended  for  by 
respondent  is.  taken,' the  surplus  is  in  H. 
street,  and,  if  the  line  marked  "L,  L,*'  con- 
trols,, then  the  surp.Ius  must  be  In 'the  east 
half  of  the  block. 

.The  cofinty  sprveyor  also  made  A  survey 
or'iot.2,  and  Jie  fquiid  .the  m9inu,mept  "M" 
a^  :  indicated,  in',  tbe  field  .  notes^^  Introdu.ced 
iA  evidence,  and  ^Iso '  found '  the  nionumept 
"d"  at  the  southwest  corner  of  lot'i^  There 
were  thus'  four  surveys  made  ,  which  with 
s^ht  dlfTerences,  agree,  with  respect  t*  the 
distance  that  tbe  southwest  corner  of  lot  i 
Is  located  from  the  moiiument  "M"  found  in 
the  Intersecyoh  of  the  streets  aforesaid.  The 
county  suryeyoif'  Ins.i8ts  that  the  .lines  fixed _ 
by  the  original  survey  must  have  been  lo- 
cated ,  about  four  feet  west  of  where  the 
same  ar§  Wated  by  tbe  thr^  (ftUer  surveys 
t«j  whitfh  We  have  referred; '  and  the  field 
notes  of  which  were  ^en  In '  evidence  ^aa 
hefre^bforestaterd.  He,  however,  has  no  evi- 
dence to  support  Ws  theorv,  except! the  fact 
thirt  tiie're&urvey  ordered  by  the  a^ithorltles 
of  Salt  Lake  City  almosi  universally  differs 
from  the  original  mirvey;'  itt  this' case  coun- 
sel'fo^  tpspondent,  however,  insist  that  the 
two  surveys  coincide.  Inhere  is  no  proof  of 
this  latter  claim  either  except  as  Indicated 
by  what  is  said  herein.  The  county  surveyor 
also  testified  that,  If  the  line  contended  for 
by  respondent  prevails,  then  all'the  lines  run- 
ning north  and  south  through  lot  °2  must  be 
shifted  about  four  feet  to  the'  east  in  order 
to  five  eafliHslilmant  his  proportionate  share 
of  lSt'2  as-  purchased,  while.  If  the  line 
"L,  L,"  prewlls,  then  all  the  lines  la  said 
lot  2  hti  <»rrertiy  Indicated  on  the  ground 
by-  fences  or  ot)ierWise,  and  each  claimant, 
indtidlng  the  respondent,  will  obtain  his  cor- 
rect pro]N>t'H0n  without  chnuglng  sdytblng. 


Upon  snlMitantially  .-tite  foregoing  evidence, 
the  court  made  findings  o^  fact  in  which  he 
found  the  true  west  boundary  line  of  lot  2 
to  be  on  the  dotted  or  broken  line  and  in 
conformity  therewith  fot^d  as  a  conclusion 
of  law  that  respondent  was  tbe  owner  of 
the  strip  of  ground  in.  controversy  marked 
"X,  X,"  and  wtered  a  decree  quieting  the 
title .  thereto  in  him.  Ap;pellant  prosecutes 
this  appeal  to  reverse  said  decree. 

[1]  We  remark  that  there  is  no  quesdon 
In  this  jcas^  of  an.a/^eed  boundary  line,  and 
that  the  evidence  Is  entirely  without  con- 
flict except  where  .coftfilctfng  inferences  m«y 
be  deduced  from  the  couched  or  undisput- 
ed facts.  The  appellant  asserts  that  the 
flndiiigs  ase  not  supported  by. the  evidence. 
Is  the  court's  finding  that  the  true  west 
t>oundary  line  'of  lot  f  is  as  Indicated  by  the 
broken  or  dotted  line  on  the  plat,  commenc- 
ing at  the  point  ,"0"  sustained  by  any  sub- 
stantial evidehcet'  There  certainly  is  no  di- 
rect evlilence  frrnn  any  .source  that  the  line 
as  found  by  tbe  ««urt  ,1s  the  original  bound- 
ary line  marked  by  the  original  durvey  of 
block  79.  Neithet  are.  there  any  fleU  notes 
f rc(m  which  si^h  ;jt  resnlt  may  directly  be  de- 
duced or  fouifd.  -.^Goudsel  'jtor  respondent  re- 
lief ent^ly  ut)oa-a  preisun^tion  which' in  the 
case  of  flreer  y.  Squlr^  9  Wash.  359,  $7  Pa£ 
646,  In  "the  headHote  io  that  cgse  Is  staled 
thi}s:  "9ihe  pi|eeUDiptl<jn  is  that  bomers  have 
be^n  established  at  tl^e  pla(!e8  indlcsited  by 
the  field  jioteb,  and_theL-burdea  of  proving 
otherwise  is  on  him  who  disputes  their  cor- 
rectness." See,'  'also,  Gadmn  t.  Elliott,  T 
Wash.  205,  34  Pac.  916.  The  foregoing  state- 
ment Is  sound  In  law  as  It  is  sound  In  com- 
mon sense.  All  the  authorities  are  to  the 
same  effect,  and  it  Is  'not  necessary  to  re- 
fer 4:0  them  liere.  It  seems  the  district  court 
also  based  Its  finding  on  tbe  foregoing  pre- 
sfiinptlbn.  The  Important  question  In  the 
ease,  therefore.  Is  whether  the  foregoing  pre- 
sumption'' is  app\i(!able,.  and  hence  controls 
this  case.  "'  '..' 

As  we  have  seen;  In  this  case  the  monu- 
ments relied  on  were  not  placed  as  "indi- 
cated by  the  field  nbte'd"  Introduced  In  evi- 
dence, but  the  field  n'otes  produced  in  evi- 
dence were  made  tnany  years  after  the  orig- 
inal Mrvey  was  made,  and  after  the  monu- 
ments found  had  been  placed  by  soine  ope 
whose  'field  notes  Indicating  where  they  were 
placed  were  lost  or  destroyed.  The  field 
notes  Intrbduced  in  evidence  iJierefore  do 
not  represent  the  character  of  field  notes  that 
are'  spoken  of  In  the  cas^  where  the  pre- 
sumption relied  on  by  respondent's  counsel 
is  given  as  the  law.  The  field  notes  there 
spoken  of  constituted,  so  to  speak,  the  orig- 
inal entries  of  the  surveyor  made  by  him  or 
under  his  direction  at  the  time  of  the  sur- 
vey, and  as  evidence  indicating  where  the 
monuments  placed  by  bim  may  be  found  and 
for  tbe  purx>oSes  of  Identification  the  field, 
notes  gttve  the  descriptions  of  the  menu- 
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filreet vvldenee bt wiutltM  6ffl<<ei«  #faa naade 
tlieiii  ^Kl,  attd  how  stad' wkert^tlifa  iribtiti- 
meatit  placed- by  blai  Miy  b^  IbaBd;  7U^ 
fleM  noWea'inflMdtMed'  'fc  •  iiyidfeiiee  M  thia 
cfeM  Were  not  iuMI»  ^jf*  tlte  'soWeyor'  iHio 
made  the  drli^tiiai  Mrv«y,'  WWch-°WtHti"nit>< 
v«y  tliatmifst'edn6«l  In  tbfei^iirtro^^  <ny 
oflic«r  having 'i3»d^lMlie"«ftfie' facta,'  litit 
they  merely  rti^w  what  Vita  fbttnd  iiy  the 
surveyor  miaHng'  A-stibseciaetlt  er  AeconAtry 
Bnwey.  Tlij»  latter  fleW  noties  4lte,  thferef ore; 
nbt  otlglnal  Botes,  "iidr  are  fhey  ereil  a  coipy 
or  dupIKat« '  of  the  orlgHal  notes.  What 
la  meant'tyy'<Hl(;inal  Doteti  herb  Is  the  tiotei 
at  the  ■  orlgfBal  or  ■rirrt'  abrrey.  '  The  lonlj* 
presnmptlon  In  favor  6t  the  fleM  notes  Intro- 
dnCed'ln  evidence  therefore  Is  that  w^ti  ii 
recited  In  them  Is  prima  fa<S(t' correct,  and 
the  harden  to  show'  the  contmi^  Ui  on  him 
who  dMpntecr  their  coiM^tness. 

[XT  Nftrctin'it  he  assnhiM  that  tn  the  lat- 
ter field  notes  the  surveyor  who  made  them 
assnmed'to  state  that  tfa^  monmntots  found 
by  him  are  the  originals,  or  thai  they  are 
precisely  where  they  were  places*  'iff  the 
original  «ttrv«yor  'Who  placed  thSJnv  Indbed, 
the  surveyor  making  the  lattef  field  notes 
does  not  ev^ii  *e»tl^,  nor  can  he,  th*t  the 
monnmentk" found  by  him  were'placted' by 
an'- official '  tntrveyoi',  unless 'tliere' Is  some 
evMenee  '  'OMwectM  with'  the-'  monuments 
irhowlnff  that  fact  The  most  that  can  be 
elali^ea  la' -a  presnifiptlon  or  InferencSft'thit 
they  WBrbplftced  tn"  making  an  official  swr' 
vey  'WhlA  may  have  bteen  the  origlnM  bnr' 
▼ey.  rf  the  presnmptlon  coritended  for  by 
coun^T  4nd  relied  on  by  thecoort  Is  Hd  pre- 
vail; then  It  mTwt  not  only  be' ptesbmed  that 
W'hat!  the  last  snrViyor  recites  In  hte'  flel'd 
ilotes  Is  correct,  but  'one  must  go-  la  step 
baclt,  and  ailso  presume  that  what  the  last 
surveyor  /onnd  Is  precisely  tta  it  was  placed 
by  the  ortpteal  surveyor,  and  thilt  the  per- 
son placing  'the  same  was  a  person  In  'au- 
thority. 'This,  In  one  sense  at  feast,  is  heap- 
ing' one' presnmptlon  upori  another,  and  ^hl^ 
iralls  tar  short  of  '(Constituting  tihe'  presnmf)- 
tlori  spokeil  of  by.  the  authorities  rfefe^'refl 
to.  That  such  Is  the  fact  is, 'we  think;  ensn>' 
demonstrated.  As-  ■jre  have  pointed  odt,  Re- 
spondent Introduced  in  eVldelice'  the'  field 
notes  of  three  sepa'rate  and  dlstln6t  'srarveyS 
fn  Which  the  morfuments'  marked  "C"  and 
"M"  Were  found;  «nd  In  ifrhlch' their' relative 
positions  and  distance  from  ea.cti  other  wftre 
fbund  to  be  niea'ily  the  same.  "JTbat  is^  the^^ 
is  found  to  be  a  slight  dlfl^^rence  In  the  dis- 
tance that  •'C"  Is  from  "ii"  In  the  fl^Id  notes 
Of  the  dlrferent  surveys.  Whll6  this  differ- 
ence Is  small,  yet  li  Illustrated  tji^  very  point 
'We  desire  tiy  make!  The  prekumptton  re- 
ferred to  ih  the  boolcs  la  based  upon  the 
fact  that  officers  usually  perfbrof  their  duty, 
and  in  doing  so, '  If  they  are  required  to 
make  a  record  of  their  Acts,  that  such  record 
Speaks  the  truth,  and.  can  be  relied  on  until 


te-ebrt^Hiies&  ti' ote^rabij.-'"' «3«"tJ>l$  «{ 
Ml.  if,  therefore,  there  are  twoor  liiore  He^ 
*tervfeyfc  or  s*bridary  a^rVpys  sb'  cklle^  6i 
the  same'  parcel  or  piece  'of 'grfurfd  In  ^ffticS 
(he  same  initial  skrtfng' point  U  ti^ed  atfd 
^n(^' surveys  differ  In  any  essentiiil,'  Wtic'tf 
<iiie  Wiit  be  presfitiied  to  correctly  Ihdlcatl 
the  original  Kdfr^t  In  such  event  thfef  p'l-ej 
sumption  that  each  surveyor  speaks  the  truth 
Ih  his  field  n(ytes  and  that  they  Are  to  be 
Celled  on'stfll  prevails, '  but  there  la'aapi*^' 
Wmi^onr  rtiaif  rither  dne  or  tfie'  ijther  fcqr- 
rtectly  'loctftei.  the  original  monume^tS  tit-; 
ctpt  as,  siffcH  niay  be  Inferred  from  otheif 
facts'  and  drcuihstances.  .'When  there  is  a 
dlflTerence,  therefore,  Ifl  gl-ving  either  bourse 
or  dfstAnce  lii'1*ro  or  "more  surveys,  tliere 
eer'ftilMjr  ban  tie 'no  presum'ptlon  that  both 
aif^  correct,  nor  tha|j  One 'is  correct  and.  the 
other  is  wrong.  '  7he  presumption  relied  on 
by  ^bhnsel,  therefbre;  cannot 'apply  with'lt^ 
full  force.  In'icaseof  refeurveys  or  secondary 
sur'^eys. '     '     •  '  '  '  '   .' 

"  [»1  But  let  TO  assume  that,  In  vlp*.'thi(t 
Itfe'redfc^  in  the  peld"  notes Jntrqdueed  In 
ifldfenCe' certain  nibnqtneats.were' ftfund  botli 
at  the  InteAectlori  of  the' streets  iand  at  the 
southwest  coi'ner  at  Vat  iZfrbm'  that  fact,  ad 
inference  'toay  be  deduced 'that  fhe-nionu^ 
tneiitk  wer6  placed '  there  b;^  soW  the.  in 
huthorlty,.  and  that  the;  original  field 'ricjtefl; 
If  found,  would  show  that,  the  monuments 
werfe  where  they  were  placed.  Stlrely  siictf 
ih'  l&ference,'of,  Call  It  a  'presnniptlon  If 
i^pu'  '^lll,  is.  one  which  may  'be  disputed] 
that  ■  is;  disproved.  ETveh '  the  prlginar  .fieid 
notes  can  be 'shown  to  be  Incorrept  aiidthe 
presumption  of  their  correctness  overcohik 
The  qtiestlon,  thWefore,  is,'  fcoe's  it  reqiilRg 
file  same  qdnntuin  «m<l  rtikracter  of.evJde'ncJ 
to  dverthroi^  the  Infei-ence  or  'pteBU'fiflibn 
if  it  be  so  called  arising  frbm  the  produc- 
tion of  th^  field  notes  of  a  8e(>oridary_  or  re^ 
survey  as-  'it  W0uld.  io  oyerthrdV  the'pr^, 
'sMmptlon '  respectln'g'  the  correctness  'of  the 
orl^naTield  notes'?,  ft  Wuld  see^fo  that  bu< 
one  answer  Is' possible,;  anfl  that  fa  that  th^ 
inference'  .or; pr'esumpti6'n_  timt'. (he  .mo'nu-'. 
feentb  weTe"<jr'lglnally  placed  where  "they 
were  fourid  in.  making 'a' secondary  survey, 
and  that  some  one  in  authl^rity  placed  them 
where  fo'uhd  inu^t  be' ,mucn 'ig^eaker '  wheii 
such  Ii^ferenc'e  is  dediiped'  from  ^^  neld 
notes  of  a  secondaiaf  siirY^y  than' If .  the  pre; 
sumptlori  Vere  hased  upon, field  notes  0/  tfte 
ori^nal  survey.  '  If  the  setwndary  field  o^tes 
be  con^ld^red  ■  as  evidence, 'their!  probati'7.«( 
force  must  necessarily  be  m;u'cb  weaker  than 
would' '"^he  .that  of  the  original.  £eld  notes, 
fnd,  as. we  think,  nothing  can  be  deduced 
from  the  'former  except  the  mere  inferencf; 
mpre  or  less  strong  but  not  rising  to  a  pre!- 
sumption  of  fact,.  No  other'  qo^clusion  fai 
logical  or  'permissible. 

..  14,U  The  real  qqeftloi^  .^9'.'^  .decided; 
therefore,  is, '  'Were  the  inferences,  arlqjlnf 
from  the  secondarz  field ,  fHQt^ 'Jntroducied 
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la  «Tldeoee  entlrelr  d^^Ipated  or  dimroTed 
by  the  other  facta  and  circmnataQees  in  ttie 
case?  Further,  la  It  made  to  appear  from 
*ach  facta  and  drcumatances  that  tl^e 
boundary  line  bb  claimed  by  respondent  in 
not  aa  located  by  the  original  aurvey?  What 
(ire  thoae  facta  and  circumstances?  (1)  That 
the  respondent  lmpi;oTed  hla .  own  property, 
long  after  all  of  the  secondary  surveya  were 
made  in  conformity  to  the  lot  line  aa  claim- 
ed by  appellant  by  extending  a  perman«it 
concrete  or  cement  retaining;  wall  along  the 
oitlre  width  of  his  property.  If  the  lot  line 
Is  where  he  now  says  it  la,  this  w%\l  1^  four 
feet  in  the  street  He  thus  recognized  the 
boundary  line  as  claimed  by  appellant  when 
he  n^ade  the  permanent  improTement  afore-, 
said.  (2)  The  city  laid  a  permanent  con- 
crete sidewalk  along  the  entire  west  side  of 
lot  i  and  of  block  79.  If  the  boundary.,  line 
la  where  respondent  says  it  is,  the  sidewalk 
is  nearly  six  feet  distant  from  t^  \rest  mar- 
gin of  respondent's  property,  and  Is  at  least 
four  feet  farther  west  than  naturally  it 
should  be.  The  city  officials,  then,  also  rec- 
ognized the  line  "L.  L"  as  being  the  west 
boundary  line  of  lot  2.  (3)  If  respondent's 
boundary  line  prevails,  then  the  west  line 
of  lot  2  is  about  four  feet  east  of  the  west 
boundary  lines  of  the  blocks  to  the  north 
and  to  the  south  of  it,  and,  in  case  the  north 
half  of  block  79  should  remain  as  it  is.  there 
would  be  a  Jog  of  about  four  feet. in  the  west 
Iwundary  line  of  said  block  79.  (4)  If  the 
fionndary  line  prevails  aa  contended  for,, by 
appellant,  all  of  the  owners  of  property  In 
lot  2  would  have  precisely  what  they  bought 
and  paid  for  and  all  the  improvements  will 
be  as  they  were  intended  by  the  owners,  butt 
if  respondent  prevails,  he  will  either  have 
four  feet  in  excess  of  what  he  bought  or 
the  four  feet  will  be  in  the  street  which 
would  make  the  street  four  feet  wider  along 
block  79,  or  lot  2,  aa  the  caae  may  be,  than 
it  la  anywhere  else.  (5)  If  the  broken  or 
dotted  line  is  taken  as  the  true  \boundary 
line,  then  for  more  than  35  years  all  of  those 
who  either  owned  or  Improved  property  In 
lot  ^  by  building  fences  or  making  other 
Improvements  were  mistaken  in  locating  the 
boundary  line,  notwithstanding  that  the 
lines  located  by  them  correspond  with  simi- 
lar lines  In  the  blocks  both  north  and  south 
of  block  79:  (6)  If  the  line  contended  for  by 
appellant  prevails,  then  there  can  be  no  oth- 
er or  further  litigation  with  regard  to  lot 
or  division  lines  because,  so  far  as  appears 
bom  all  of  the  evidence,  all  the  parties  with 
their  fences  and  improvements  agree  with 
the  boundary  lines  aforesaid,  but,  if  respond- 
ent's line  Is  adopted,  then  all  llites,  except 
where  the  statute  of  limitations  .can  be 
made  to  apply,  must  be  shifted,  and  thus  dis- 
arrange to  some  extent  buildings  and  Im- 
provements., ''[ 
;  The  iirobatiV«  force  to  be  given  to  fences 
and  other  improvements  placed  On  boundary 
lines  many  years  prior  to   a  resurvey   or 


aeooDdary  swri^  to  w»n  stated  by  JvAgt 
Ooolsy  iB  the  caae  of  Dlehl  v.  Zangw,  38 
Mich,  601,:  and  also  by  the  Supreme  Oourt  of 
Wisconsin  In  City  o|  Badne  v.  Kmerson,  8S 
Wis.  80,  66  N.  W-  m.S»  Am.  Bt  Rep.  Sift 
The  same  doctrine  1^  approved  by  this  court 
in  Moyer.v.  LAUgton,  37  Utah,  9,  106  Pae. 
508.  rlt  may  b«  cont|»nd«dk  however,  that  la 
the  foregoing  cases  the  original  monuments 
had  disappeareid,  ^hile  in .  the  case  at  bar 
such  is  not  true.  But  this  is  precisely  what 
Is  assumed,  by  both  oourt  and  connseL  It  is 
oontended  that  because  In  a  secondary  sur- 
vey monuments  are  found  that  no  one  knows 
when  or  by  whom  placed  snoh  monuments 
must  be  assumed  to  be  the  original  ones, 
and  that  they  were  originally  placed  where 
found,  although  they  are  found.to.be  con- 
trary to  all  the.  other  visible  landmarks  and 
old  Improvements  found  on  the  surface  of 
the  ground.  If  there  were  no  other  land- 
marks- which  >  are  contrary  to  such  monu- 
ments, or  any  such  other  marks  were  made 
by  those  who  had  no  interest  in  the  soil  on 
which  they  are  found,  or  if  it.  were  made  to 
appeaT'that  when  made  they  were  not  intends 
ed  to  inarl^  a  boundary  line,  the  case  would  be 
ditferent  -  Here,  however,  t^&;  monuments 
found  and  relied  on  are  all  in  direct  con- 
flict with  the  established  improvetuents  In- 
dicating th«.  boundaries  and  which  latter  are 
in  harmony  with  all  othf r  landjaarks  found 
upon  independent  ground  such  as  are  found 
on  the  blocks  north  and  south  of  the  block 
in  question.  It  is  but  reasonable,  therefore^ 
that  the  latter  should  control  the  former. 

Counsel  for  respondent  has  to  some  extent 
endeavored  to  meet  the  claim  that  litigation 
will  result  by  insisting  that  nothing  is  In  is- 
sue now  except  the  small  strip  marked  "X, 
X."  In  this  counsel  is  clearly  mistaken. 
The  real  question  is,  Where  is  the  west 
boundary  line  of  lot  2  located?  When  that 
is  found,  what  follows  is  merely  incidental. 
If  this  boundary  line  as  located  by  the  dis- 
trict court  prevails  as  between  appellant 
and  respondent,  it  can  and  probably  will  also 
be  claimed  to  be  as  fixed  by  said  court  by 
other  property  owners  in  said  block  79  aa 
well  as  by  the  owners  of  property  in  lot  2, 
and  hence  considerable  needless  litigation 
may  ensue,  Of  course,  it  goes  without  say- 
ing that  the  mere  fact  that  litigation  may 
ensue  is  no  reason  why  a  persoQ  should  be 
deprived  of  any  of  his  property  or  that 
boundary  lines  should  not  be.  declared  to 
be  as  establislied,  yet  it  may  be  ur^ed  as  a 
good,  reason  why  courts  should  consider 
carefully  whether,  there  is  any  evidence  au- 
tborlzlnj!  a  change  in  the  existing  condition 
of  things  by  declaring  that  the  boundary 
lines  are  not  where  they  for  a  generation 
or  more  have  appeared  to  be,  but  that  they 
were  established  a£  some  other  point  When 
flndlbgs  of  the  trial  court  are  based  merely 
upon  a  presumption  of  fact,  as  in  this  case, 
and  the  presumption  Is  entirely  dissipated, 
then  there  Is  no  evidehce  in  support  of  the 
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flndlngB,  ibi  bence,  aaheMTln  State  v.  Brown, 
M  ntab,  .46,  ICO.  Pae.  -841,  2«  U  B.  ▲.  (N. 
8.)  64B.  the  qveetloii  ia  >  merely  one  of  Uv. 

We  are  of  tbe  opinion  that  in  thin  caae  the 
preaamption  arialng  from  the  secondary  fleld 
notea  that  the  weat  boundary  Une  of  lot  2 
waa  originally  located  along. the  dotted  or 
broken  Une .  la  entirely  diaslpated  by  tbe 
other  facta  and  circumataAces  in  the  case, 
and  hence  the  findings  are  ^tlrely  unsup- 
ported by  the  evidence.  This  being  so,  tbe 
coDdnslona  of  law  and  decree  axe  erroneouBi 
and  cannot  be  austalBed« 

[|]  AssuotlBS,  bowerer,  that  we  are  In 
error  ;ijB  assuming  that  respondent's  irbole 
case  rests '«u)on  a  presumption  and  that  such 
presvmptlon  baa  been  entirely  dissipated, 
yet  be  cannot  prevail.  This  Is  an  equity 
caae  to  quiet  the  title  to  real  property.  In 
sncb  a  case  both  parties  have  a  i:l£ht  to 
invoke  our  Judgment  upon  the.  whole  evi- 
dence, ^f  In  such  a  case  in  our  judgment 
tbe  todliigs  a^e  clearly  against  the  weight 
of  the  evidence,  it  Is  our  duty  to  vacate 
them  and  substitute  others.  In  this  case  In 
our  judgment  the  findings  are  manifestly 
against  the  great  weight  of  the  evidence, 
and  for  that  reason  cannot  be  permitted  to 
stand.  In  cases  of  this  kind,  no  bard  and 
fast  rule  can  be  laid  down  with  respect  to 
whether  the  boundaries  as  iridlcated  by  the 
old  fences  and  landmarks  or  those  as  claim- 
ed by  a  secondary  survey  shall  prevail. 
Each  case  must  be  determined  upon  its  own 
facts  and  circumstances,  and  the  trier  of 
fact  from  a  consideration  of  all  of  them  mnst 
determine  the  weight  to  be  given  to  the 
evidence.  We  think  in  this  case  tbe  court 
erred  in  assuming  that  the  same  presump- 
tions mast  be  indulged  in  favor  of  a  sec- 
ondary survey  and  the  field  notes  thereof  as 
the  law  requires  to  be  given  to  tbe  original 
when  in  fact  a  mere  Inference  more  or  less 
strong  exists  in  favor  of  the  field  notes  of 
a  secondary  survey  as  has  been  explained. 

In  conchialon,  we  remark  that  the  strip 
claimed  by  respondent  is  a  few  inches  In 
excess  of  four  feet;  but,  while  this  Is  true,  tbe 
evidence  Is  not  conclusive  that  the  differ^ 
ence  between  the  boundary  line  as  claimed 
by  the  parties  is  not  also  a  few  inches  in 
excess  of  four  feet.  It  seems  reasonably 
dear  that,  if  the  west  boundary  line  of  lot 
2  la  located  as  contended  for  by  appellant, 
respondent  has  all  tbe  ground  called-  for  In 
bis  deed,  and  hence  has  no  claim  upon  any 
ground  east  of  appellant's  west  bosndary 
Use,  and  that  appellant  obtains  no  more  than 
tbe  precise  amount  called  for  by  her  deed. 
AU  that  it  is  necessary  to  do,  therefore,  la 
to  remand  the  case,  wltta  dlrecttons.  The 
findings  of  fact,  conclnslons  of  law,  and  de- 
cree ace  therefore  vacated,  set  aside,  and 
reversed.  The  case  is  remanded  to  tbe  dlsr 
trlct  court,  with  directions  to  finter  findings 
Ot  fact  and  make  conclusions  of  law  in  ao- 
eordance  with  tbe  views  herein  expressed. 


and  enter  a  decree'  eatabllaldng  the  west 
boundary  line  of  lot  2  on  the  line  marked 
"Ij,  L,"  bad  also  establishing  the  east  bound- 
ary ifaie  of  respondent's  4%  by  3  rods  coter- 
minous 'with  tbe  west  line  of  appellaiit's 
2%  by  10  rods,  4%  rods  east  of  the  Uhe 
marked  "L,  L/'  and  as  the  same  is  indicated 
on  tbe  gronnd  by  tbe  existing  fence,  and  to 
enter  a  decrete  quieting  tbe  title  to  the  strip 
"X,  X"  in  appellant  as  prayed  for  in  her 
answer,  and  make  such  disposition  of  tbe 
costs  as  to  the  court  may  seem  just  and 
equitable.  Appellant  to  recover  costs  on 
appeal. '  .. 

McCARTT,  J.,  concurs. 

STRAUP,  3.  (concorring).    Let  me  add  to 

this  that  the  respondent  and  his  predecessor^ 
in  interest  treated  and  acquiesced  in  the  old 
fence  line  "L,  V  as  tbe  wiest  line  of  the 
block  and  tbe  west  line  of  respondent's  par- 
cel of  land.  That  among  other  things  is  evi- 
dent by  his  construction  of  the  permanent 
conceete  setaltklng  wall  on  a  line  with  the 
old  fence  line  "L,  L."  He  onght  not  now 
to  be  permitted  to  assert  that  the  west  lot 
line  and  the  west  line  of  bis  land  Is  four 
feet  to  the  east  of  bis  wall,  and  that  the 
east  line  of  bis  land  is  correspondingly  toxxi 
feet  to  the  east,  and  thereby  disturb  ti>o 
boundary  lines  and  permanent  improvemeiQt.& 
of  about  every  occupant  of  the  block. 


8AI/r  LAKE  tJITT  T.  ROBINSON. 

(Supreme  Court   of  Utah.     March  18,   1^.; 

1.  iRTOXICATINa      LKtVOBS      (|      224*)  —  SAtX 

Without  Licewse— Buhdkn  or  Proof. 

'  The  burden  is  on  one  charged  with  sellliig 
intoxicants  without  a  license  to  show  that  he 
had  a  license  to  sell.i- 

[Ed.  Note. — For  other  cases,  see  Intoxlcatlnc 
Liquors,   Cent  Dig;   f|  275-281;  Dec.  Dig.   f 

2.  Cbucinal  Law  ({  37*)— Ilucoal  Saixs  or 
Liquon— EmoFPEi.  to  Conviot. 

Two  police  officers  went  into  accused's 
drug  store  and  one  of  them  asked  for  lemonade 
with  a  "stick"  in  It  and  received  lemonade  with 
whisky  in  it,  and  also  purchased  three  bottles 
of  beer,  paying  with  money  procured  from  tb« 
police  funds  of  the  city,  after  which  they  ar- 
rested accused  for  selling  intoxicants  without  % 
license.  Heli,  that  tbe.  city,  was  not  estopped 
by  public  policy  or  otherwise  from  prosecuting 
accused  for  selling  intoxicants  without  a  li- 
cense on  the  ground  that  the  'o£B;ters  indubed 
the  commission  of  the  offense, 

[Ed.  Npte.— For  other  c^ses,  see  Criminal 
Law,  Cent.  Dig.  S  42;   Dec.  Dig.  |  37.*] 

3.  CaiMiNAi"  LfW  .(I  |555*)— EJvinENCH— SuF: 
jnciENcf.  ■  • 

A  conviction  ib  not '  necessarily  niegal 
merely  becanse  some  <A  tbe  witnesses  for  the 
prvsecution.  were ,, paid  for  gathering  evidence 
against  accused;   the  court  having  some  discre- 


>Bt«ta  T-  Wells,  tt  UUh.  400.  100  Pac.  Ml.  JIM 
Am:  St.  Rei>.  106ft.  IS  Ann.  Oas.  SSI :  Wilkinson  v. 
0.  8.  U  K..Co.,,8S  9tah.  U«.  M  Pac.  4$t. 


99.or  othfr  g««m  sm  s»^t»  t«ple  ajd  mtiitioa  NUilBS^  .U  Pvc.  Die.  4^  Am.  Dig.  Ke^  |is,  8«r|<w  A  O^^'c  Iiid«z«» 
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tibd°'in' cleteinDiiiitig^  Whether  a  convicUoA.  based 
On  Buch  eviclence '  should  stand.  /    .    :    . ' 

..[Bd, •  Ko.te.— For    other  cases.   «ee   Criminal 
t,aw,.  Cent.  Dig.J  1252;   Dec.  Dig.  ;S,  55^*1 

^iCBiWiNAi.  Law,  (J5  785*)  —  iNsra^cwpHS — 

pB ABiiCTEB    OF   EVIDENCE. 

',■  '■  Ii^  a  prosecution  '  for  setlfn'g  iiitoiicanta 
without  a  license  in  wlildh  poTict  . officers  tes- 
tified without  contiadictiott  tbat  tbey  purcfaaa- 
^d,in toxicants  fro;n  accused,  there  was  no  abuse 
of  discretion,  in  refusing  a  requested .  charge 
that  the  testittony '  of  witnesses  wht)  we're  In- 
terested In'  or- employed -to  find  sTidcnce.  against 
ftccwsed:  should  be  received,  wi.tl>  .tt>e  greatest 
cj^ution  and  distrust,  ,  -    .     / 

[Ed.  Note.— For  other  cases,  see  Ccimin^.! 
Law,  Cent  Dig.  i  1174;   Dec.  Dig.  |  785. »} 

6.  Cbiminal  Law   (j  1173*)-^Awa4S8  JEiB- 

BOB.  ••  '  '  '  '  '•    •  '•   •'  '''•       ■'•- 

Any  error  in  a  prosecution  for  selling  in- 
tQxJcBnta  withOQt.a  <Uoei«e,  in  whieh'potiee  of- 
ficers testi^ed  :witl^Qut.coutradicfi(>n, that.  thej[ 
purchased  intoxicants  from  accused,  in  refus- 
ing a  reqiue&ted' 'charge  that  the  '  testimony  of 
witnesses  employed  to  ifisd  evide^Cl^  against  acr 
cused  should  be  received  with  the  ^eatest  cau: 
tion  and  distrust,. wa?  not  prejud^ial  where  the 
jury  could  not.  legally  have '  acquitted  acciiSed 
under ■  thie  evld^ncie.  •  •   ;   ,'   ■..■:   ).,.,. 

{Ed.  '  Note>^F6r ''  'etbet  cAMb,' '  8e«i  GHlbtaMd 
Law,   Cent  Dig.  |i  3164-3108;    Dec.  Dig;  i 

1173.*]  .    ,  ..,„,.  ,,   -..     ......  1.    ,  , 

6l  Cbuuhai.  l4A'w  (S  .789*)!-rJi'8'raucnpHfl— 

,  Reasonable  Doubt,  ...  . .  ,  ■»  j  •  .  •; 
The  court  instructed  tnat  if,  fifter  due  CoA- 
sideration  of  the  whole  esse  ana' discnssion 
thereof  with  other -jurors;  any  juror' entertains 
a  reasonable  doubt  lof  guilt  it  is  the  4uty  of 
such  juror,  not  to  vote  for  a  ver.dict  of  guilty 
nor  to  be  influenced' in  so  voting  for' tTtfe  sole 
reason  that  other  jurors  would  be  in  favor  of  a 
verdict  of  guilty.  ffeW,  that  the  instruction 
was  not  erroneous  as  permitting  a  juror  who 
entertained  a  reasonable  doubt  to  still  vote 
guilty' betaii^  ■  b'liher  Jlirors 'da' Ao'^  jirotpided  he 
Bad,  some  additipcal  reason,  for  so  voting,  such 
as '  tnat  he  may  believe  accused  "may"  be 
ZuUty,  so  '.that  it  was  not, error/to  refuse  a-  res- 
quested  charge  that  if  apy.one  of  the  jurors,  fn- 
tertained  a  reasonable  doubt  of  guilt  they  could 
BOt   qonvict  .        ••        •  .c  •    ' 

[Ed.  Note. — For  other. 'cases,  see 'Criminal 
Law,  Caatt  .Dig.  K .  184eH84»,  1851,  1880, 
1904-1922,1 18>Q0,.  186?;  pec,  Dig.  i  189.* J: 

Straup,  J.,  dissenting. 

Appeal   from.  District    Court,    Salt '  Lake 
Cotm^;  T.  D.  herv/ls.  Judge.    ' 
'  L.  P.  Robinson .  .\vfl9  conVicted  <>£  Setting 
Intoxicants'  witbout.  a .  li«ense>  ani}.  l^e  ap^ 
jwalB.    Affirmed.    .' 

.  8.  P.  Annatroog,  lor  ai^iellant  H,  J.  £>i- 
nlnny  and  P.  J.  Daly,  f6r  respondent 

,  FRICK.  C.  J.  The  appellant  was  cha;:ged 
in  the  criminal  dlTlslou  6t  the  city  court  of 
Salt  Lake  City  with  having  sold  intoxlcattbg 
liquors  within  the  city  of  Salt  Lake  without 
obtaining  a  'license  to  do  so.  '  He  wttS  don'' 
victed  la  .«ald  court,  appealed  to  the  district 
court 'of  Salt  LakiB  County  >  where  .he' waa 
again  convicted;  and  he  now  presents  the 
rfecot'd  Containing  the  proceedings  of  hla 
JajBt  conviqtloi)  tp  fbls  court  on  appeal. 
'  Tbe  only  evidenee  .li^rd  at  the  trial  was 
produced  by  the  city",  Which  Is  to  the  effect  I 


thvt'OBe'Herman'Bituer,  whowkfithe^viMitft 
s^cretaryiof  ttt*  clkUf  ot  poUee  ot<  Salt  bake 
Oity,  and  who  waai  clothed:  with  the  powers 
of  an  ordfuaryj-pollcetoaik,'  ahd  one  J.-E. 
Woodward,  aim  a  paUod  officer,  went  into  the 
appellant's  'drug'  store  In  .Salt  Lake  GUy; 
that  they  went  tfa^e' for  the-  espress-  par' 
pOSe  of  obtaining  evldjenoe  that'he'was  selling 
intoxicating  llqnot«°  In  hlB  place  of  btistness) 
that  fhey  kiiewat  the  time  that  appellant  bad 
nb  license  from  the  city  to  sell  such  liquors; 
that  tbey  'wefttlnto  appellent's  placo  of  bflst-' 
ness  and  Mr.  Bauer  caned  for  lemonade' wltk 
a:  '^k"  In  It 'aria  Mh  Woodward  asked 
t6t'' ti  glass  of  coca  cifla;  that  when  Mr; 
Bft{iei''aSk6d  'a^peftant' to' pirt  e'"Wl<<k"  In  btt 
lemonaae  appellant 'seemted  to  knot?  j-nst  whit 
Mr.  Ban«T  'wftiited  and '  ^tit  Whisky  In  !t ; 
ttiat,'  affer  dti'nkiiiif' the  leinonade  and  cOea 
cpla  piii'ijriased  ris  'aforesaid,  Mr.  Wo6dv*rart! 
(halted  for'and  received  three  bottles  of  lager 
teer  which'  '&t>p.ellant  produced  froth  a  back 
tooni  In  his  store;  that  Mi-.  Wbod'«?ard  paid 
kppeiran't  ^f-  ,p>r  the  drlhk^  and  three  bot- 
tles pf  beer,  .Including  ■  t'wo '  cigars,  and  got 
back  20  cents' In  cliangie  frpiri  him;  that  aft- 
ei;  liarlng  'pur^'iiased  said  drfi^ks  and  the' 
teer,  and  aft^r  having  paid  therefor  aS 
aforesaid,  they, 'ajs  public,' ^.llce  officers  of 
Salt  Lake  City,,  a'frested  'the  (ippellant  aild 
took'.hlm  apd  the  beer  to  .the  police  station 
where  a  cpmplaW  charging  him  with  sen-^ 
ing  intoxicating  liquors  without  a  license 
was.  Jogged  against  him,  and  on  .wlilch  he 
filji^  subseqi^entljr  ,  tried  and  convicted  as 
a/ioresald. .  jLt  was  also  made  to  appear  upon 
the.  (rQss-examlnatio^  of  the  two  police  of; 
fleers  .that,  ■vvhile  Mr.  JSV.oodward  paid  tor 
tha  cigars,,  tb*  drinks,  ,«ii^  .the  beer  oui' 
0^  bls.oyvn  uiOAey,  be  -was  subsequently  rdm 
bu^Bed,  but  tbe  source  froqi  whence  the  pon 
py  put  of  which,  he  was.  reimbursed  wus  der 
^iv^  was  left  4ti;doubt.  .  For. :the. purpose  of 
^ia,  declsiou  Wje  shall  assume  ihat  the. fund 
fsom  svl^ch  Mr. .Woodward  wa^.arelmbursed 
]»-as  XbosContlDgent  fund.of  th^  c^lef  of  po- 
lice ,  of .  Salt;  Miifi:  City.  Tho  .^1^  .'bottles, 
two- witb  ^h$lr'.cout^Qte.  .Intact,  .were..producT 
^  in  evidi^uce,,  Xbe  ^itJ-  did. not  prore  that 
appellant;  had  i)otv.oi>^alBi?ck<ja  liqenaae  to  sell 
li)toxji«a.tlQg  :,Uauo.rS) '  althongh.  ,tJ(ie  ordUtancQ 
probibitiiig  tlnef'Saleiof  such :']iquo^  witbout 
0rBt  obtaining  a  Uoeosei  .from,  the.  city  vaq 
produced,  in.  ovidence.  ...'.... 
.'.'[(1]nUpon.«ul>8tantiaUy'  tbe.  foregoing  facts 
tbeiaHwHant  recpmated  tbe  court  to  obarge 
the' jury. 'to  return ''a  .verdict  i  of  not 'goilttfi 
Tbis  request  was  tataed'iupan  the  theory  that) 
since  tbe-  city  had  failed  -to  prove  that  ap- 
pellant did  not'-bave  a  lieense  to  sell  latoxl< 
catUkg  llqnorst  'it  had  failed  to  proT*  that 
tbe  sale  in  question  was  Illegal. '  The  court 
refused'  the  request  and  in  substance  dtargv 
ed  tbe  jitTf  that  the  burden  of  proving  tbat 
appellant  "had  a'llcenns^  was  cost  upon  Iilmt 
ribd  in' vleif  that  he  iihd  failed  to  prodiH!« 
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uqr  evldenee  upon  tiatt  wdbiect  tbe  jxuj 
must  aMam«  Umt  he  liad  no  Ucenae  aaUwris- 
las  the  aale  In  question.  Appellant'!  coun- 
■el  vigorously  Inaiats  that  the-  court  erred 
both  In  refusing  his  request  mod  In  charg- 
ing the  jury  that  the  burden  of  proof  with 
regard  to  whether  appellant  had  a  license 
or  not  was  cast  upon  him.  Counsel  has  cit- 
ed aoiD*  lespectable  autborltles  which  sus- 
tain his  contention.  The  overwhelming  weight 
of  modem  authority,  lo  the  absence  of  an  ex- 
press statute  to  tbe  contrary,  is,  howpver.  In 
accordance  with  the  rule  adopted  by  the 
trial  court  In  the  Instr^iction  complained  of. 
The  author  of  Blac^  pn  Intoxicating  Liq- 
uors, after  referring  to  the  decisions  whlqb' 
hold  that  the  burden  of  proving  that  the 
sale  in  question  was  without  a  license  is 
upon  the  prosecution,  says:  "But  these  deci- 
sions tire  exceptlonaL  The  rule  established 
by .  the  vast  preponderance  of  authority  ,  is 
that,  in  cases  where  a  license  to  sell.  If  pro- 
duced and  relied  on,  would  constitute  a  com- 
plete defense  to  the  action,  the  prosecution 
is  not  bound  to  produce  any  eyidence  in  sup- 
port of  the  negative  allegation  that  the  sale 
was  made  without  license,  bvtt  on  the  con- 
trary the  defendant' must  assume  the  bur- 
den of  proving  that  he  was  duly  licensed." 
Bladt,  Intox.  Uq.,  {507. 

In  a  tecent  work  (l91d)  entitiea,  "^^9  Law 
of  Intoxlcatliig  Liquors  by  Woollen  &  I'born- 
ton,"  the  authors,  in  discussing^  the  questloti 
of  the  harden  of  proof,  In  voliiiiiti  2,  f  947, 
state  the  rule  In  the  following 'langtiag6:"*'Ih 
aii  cases,  therefore,  of  a  sale  without  a  li- 
cense, the  prosecntlon  heed  hot  prove  It 
was  made  without  a  license,  but  the  burden 
Is  upon  the  defendant  to  show  it  was  author- 
ised by  a  license  he  liad  at  tJie  time  the  sale 
was  made." 

Joyce  In  Intoxicating' Liquors,  f  086,  says: 
"Where  the  possession  by  the  defendant  of 
a 'license  or  authorizatioii  would  be  a  de- 
fense to  the  act  alleged  to  be  criminal  upon 
his  part,  the  burden  of  proof  rests  upon  him 
to  shoiir  tliat  he  possesses  the  same." 

In  23  Cyc.  24T,  the  prevailing  rule  Is  stat- 
ed thus:  "1th  cases  where  a  license  to  sell' 
is  relied  on  as  a  defense  to  the  prosecntion; 
the  government  is  not  bound  to  produce  any 
evidence  in  support  of  the  negative  allega- 
tion that  the  sale  was  made  without  license, 
but  on  the  contrary  defendant  must  assume 
the  burden  of  proving  that  he  was  duly  11- 
cmsed." 

In  support  of  the  foregoing  text,  decisions 
Crom  the  courts  of  last  resort  of  25  states, 
and  also  decisions  from  the  Suprone  CSourt 
of  the  United  States,  are  cited.  In  a  few 
of  the  states  mentioned,  notably  Massacbu- 
a>etts,  Kansas,  and  Texas,  and  perhaps  a  few 
otiiers,  the  subject  Is  regulated  by  statute. 
In  two  of  the  states  a  contrary  rule  had  been 
adopted  by  the  courts,  and  tlie  Legislatures 
promptly  passed  statutes  fixing  the  rule  In 
^Bccordancf  with  the  peat  weight  of  authori- 


ty. But  eyeq  in  thooe  states  tlie  eonrta  Cfia; 
ceded  tbitt,  independent  of  any  statute^  the 
rule  was  a  reasonable  and  a  .practicable  one. 
See  State  v.  Crow,  S3  Kan^  662.  87  Pac.  170. 

In  17  A.  *  B.  Ency.  L.  (2d  Ed.).  830,  the 
rule  is  stated  In  .  the  foUowlog  language: 
"Although  there  are  a  few  decisions  w-bldi 
maintain  a  contrary  doctrine,  the  rule  is 
settled  by  the  weight  of  aut|iority  that,  vi^tere  . 
a  license  or  permit  to  sell  intoxlcttlBg  llq-  . 
uors  would  be  a  defense  to.  a  prosecution 
for  a  violation  of  tlie  liquor  laws,  the  bur- 
den is  on  the  defendant  to  show  that  be 
has  fiucb  license  or  permit,  an4  not  on  the 
state  to  show  that  be  U  without  It" 

,In  referring  to  the  rul^  ,ln  7  Kncy.  Bv. 
726,  It  Is  said:  "Where  a  valid  license  is  a 
defense  to  a  prosecution,  or  its  nonexistence  , 
is  an  essential  element  of  the  crime  charg: . 
ed,  the  rule  generally  obtalna  tliat  the  bur-,' 
den  is  upon  the  defendant  to. establish  the  , 
existence  of  the  license." 

The  author  of  CnderhOl  on  Criminal  Bvi- " 
dence,  after  discussing  upon  whom  refits  the 
bardep  of  proving  si  negative,  at  page  83 
stattis  th'e  rule  as  follows:  ,"But  if  a  fact  is 
peculiarly  within  the' knowledge  of  the  a,c- 
cused,  as  for  example  his  own  a^e  when  he  . 
pleads  nonage  as  a  defense,  or  the  fact  that 
he  has  'a  license  to  carry  on  a  prohibited 
business  or  to  do  a  forbidden  act;  the  bnrdei^ 
of  proof  is  on  blm  as  lie  his  much  better.! 
means  of  proving  the  fiact  alleged  than  the' 
prdsecntlon    has    of  proving   the   contrary.'  ; 
l^e  matter, is  peculiarly  within  his  knowl- 
edge and  tp  require  the  ;stat«  to  pbve  tlte 
lack  of  a  licehse  Is  to  refuire  proof  of  a  neg- 
ative alle)$atI6n.'* 

In  4  Elliott  on  Evidence,  '|  8170,  the  an-  ' 
thor,  after  showing  that  the  courts  are  somcr. 
what  divided  npon  the  question,  sa^s:    "It 
is  now  settled,  however,  in  most  Jurisdic- 
tions, either  by  statutti  or  Jtldlclat  decision, 
in  the  absence  of  any  express  statutoify  pro^ 
vision  upon  the  subject,  that  the  burden  is 
npon  the  defendant  to  show  his  license  or  '' 
anthoritjr  as  a  defense."    See,  also,  Jones  on' 
Bvldenee,  (2d  Ed.)  |  181;    2  Chamberlayne, 
lloderh  Law  of  fiv.  |  983. 

Vrou^  the  foregoing  e^cer{>t«  It  IB  .inatitfest 
that  the  grfeat  weight  6i  authority  sujiporti;  ' 
the  Uw  M  It  is  stated  l>y  the  trial  court  ' 
In  ttie  Instruction,  of  which  cqmplalnt  is 
madk  It  Is  aI«o  clear  that  the  rule  is  gen-' 
er^lly  applicable  to  those  cases  where  an 
act,  especially  the  sale  of  some  article,  is 
prohibited  unless  licensed,  and  where  the 
production  .'of  such  license  Would  be  a  com- 
plete defense  to  the  prosecution.  If  the  de- 
fendant In  this  case  had  produced  'a  license 
to  sell'  Intoxicating  liquors  within  the  limits 
of  Salt  Lake  City,  the  prosecution  must 
have  failed,  and  hence  this  case  falls  square- 
ly within  the  rule  annoan<!«d  by  the.  fone- 
golng  antjiorltles.  Moreover,  the  rule  is  as 
practicable  as  It  te  genera  I/and  we  can  con- 
ceive of  no  case  where  its  api>llcatloa  ooaM 
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w'rfrtc  <'hilraBh1p'"6r  even  an  -Jnconvenlence,' 
m'tich  Tess  result  In  Injustice  to  any  oiie  who 
is  en^Rgfed  in  the  traffic  of  Intoxicating  liq- 
uors, whether  licensed  ot  unlicensed. 

It  Is,  hoWfeVer,  asserted  that,  we  arc  com- 
mitted to  a,  contrary  prlnrtple  by  wKat  1«' 
said  In  State  r.  Wells,  35  rtah,  400,  105 
Pat.  681,  136  Am,  St  Rep.  10fe9,  id 'Ann. 
CaS.'  eSl,  wMch  wiis  a  prosecution  under 
Cotop.  ta^a  190T,  §  4226,  In  which  the  ad- 
mlrrlsterlng  ot  diiigs  or  the  lisfe  of  instru- 
menU  for  the  purpose  of  producing  a  mis- 
carriage of  a,  pregnant  woman  except  to 
preserve'  Ker  life  is  denounced  and  made  a 
felony.  It  la.  true  that  lb  that  case  we,  in 
harmony  with  tSie  weight  of  authoWty,  held 
that  in  proseciitlohs  tja^ed  upon  statulies  like' 
the  one  Just  referred  to  the  state  must  pro- 
duce some  levidence  direct  or  inferential  that 
the  miscarriage  was  not  produced  1^  order 
to  preserve  tfie'  life  of  the  woman."  While 
it  Is  also  true  .that  In  that  case  the  proposi- 
tion of  proving  a  negative  by  the  state  was 
to  ifbme  extent  at  leas^  Involved,  yet  the 
questiou  of  9  Uceose  was  not  Involved,  If  In 
that  case  the  production  ot  a  license  by  the 
accu's^ .  would  have  been  a  complete  de- 
fensejto  tbe  prosecution  or  to  the  act  charg- 
ed, apd  tiie  overwhelming  weight  of  author- 
ity w.ere  to  the  effect  that  the  burden  of 
proojC  rested  on  , the  accused  tp  produce  such 
license,  tbe.jr^ult  of  that  case,  In  the  Judg- 
ment .p£  tbe.,'«vriter,  would  have  been  entire 
ly  different.     ..,  ,,,,,.. 

Ajgaip,  It  Is.  assei;t^  that  In  t^^  case  of 
WiiUlJison  V.  O,  9^.U'[^-  Co.,  35  .Utah,  110,. 
99  Pac'.  466,  we  In  e'ffect  laid  down  a  con- 
trary doctr^n»  to  ^bat  we  are.  now  doing. 
It  is  sufficient  to  saj;  that  the  principle  ap- 
plied ii\  that  ca^  Is  one.  of  universal  appli- 
cation, .namely,,  that  where  .th«.  questlqn  of 
negligence  i^.  involved  negllgeni^  will  not  be. 
presujned  but  must  be  proved.  The  most, 
that  ..can.. be  said, '  therefore,  la  that  there, 
appears  to.be  an. incons^teucy  between  the 
rule  adopted  in  this  «ase'  and  the  one  In' 
the  Wells  Case. '.This  inconsistency,.  ijC  Bot 
entirely  assumed, 'nevertheless ,  for  the  rea-. 
sons  already  ^ven.  is  more  apparent  ^  than 
real.  .Furthermore,  In  order  tQ  avoid  this 
assumed  inconsistency,  we  are  asked  to 
adopt  a  rule  in  this  state  which  Is  cpntrary 
to  the  one  that  is  generally  applied,  by  the 
great  majority  of  the  .courts  in  this  country 
and  which  in  practice  is  found  to  be  just, 
fair,  and  practicable.  We  do  not  feel  dis- 
posed to  place- this  court  in  opposition  to  the 
general  trend  of  authority  upon  this  subject 
where  nothing  is  accomplished  except  to  rec- 
oncile an  apparent,  inconsistency,  and  es- 
pecially where. a  rule  1^  sought  to  be  adopt 
ed  that  could  benefit  no  one.  We  are  of,  the 
opinion,  therefore,  that  the  rule  adopted 
by  the.  trial  court ,  should  j)revall.  ■ 

[l|],T))e  next  assignment  is  stated  in  the 
following  language':  '!T^®  court  erred  in 
hoTdiug  that  thtf  'city  la '.not  estopped  by  Its 


'  acts  In'  sdliciting  anfl  procuring  the  defend''^ 

'ant 'to  sell  the  liquor  tti  question."    Counsel' 
contends    that    the    two  .police    officers    to 
whom   the  sale  vv-as   made  represented  the ' 
city  thhtfls  here  prosecuting;  that  the  sale 

'  In  question  'would  not  have  been  made  If  the 
officers  hhd  not  sblldted  it;  and  h^hce  the 
offense  alleged  was  Induced  by  the  officers. 
It   is   contended   tli'at    under   sncH  <Hrcum- 
stances  the  general" rule  Is' that  the  prose-' 
cutor  Is  either. estopped"  from  asking  a  con-' 
vlctlon   ot  public  policy  .prevents  one.     It 
would  subserve  no  good  purpose  to  discuss 
the  reasons  for  the  rtile  contended  fb'r  bj*' 
counsel,  since  we  are  clearly. of  the  opinion _ 

.that  it  has  no  applijcatlon  to  the. undisputed' 
fact^  in  thla  case.  '  iThe  alleged  offense  In 

'  question  here,  namely, .  the  sale  oi  the  In- ' 
toxlcatlng  liquor,  was  not  Induced  'br  pro-' 
cured  in  the  sense  that  those  terms  &te  gen- , 
erally  used  and  applied.     While.it  may  be. 
conceded  that  the  partlctilar  sale  in  question ' 
here  would  not  have  been  made  tf  the  two ' 
officers  had  not.  asked  to  purchase  the.  liq- 
uor, yet  In  view  of  the  facts  and  circum- 
stances the  api)eUant  was  no  more  induced 
to  make  this  sale  than .  he  would  be  induced  . 
to  make  any  sale  in  his  place  of  business. 
Moreover,  the  sale  in  question  was  seeming- . 

"ly  onjy  one -of  many  that  appellant  wjuslpre- 

, pared  to. make.     When  the  Intoxicating  llq- 

.uor.was  called  for  by  the  oflScers,  appellant  ^ 

.seeme4  to  tiavft  a  atods.  of.it  on  hand  f)»n>' 
wliich  .'.be  could  supply  any.  reasonable  'd«h ', 
mand.  In  case  the  ofiScers  had  called  (or . 
Intoxicating  liquor  and. had  been  informed' 
by  appellant  that  he  dtjd  not  liave  It  tor  isale, . 
or  that  h^  did  not  ke^p  it  In  stock,  and  -in  ; 
such  event  they  bad  iiiduced  him  to  obtain . 
some  for  them  from  some  one  else,  -wl^lcb  be  ,> 
did,  apd  aft«r  it  was-  so  procured  upon  their 

.solicitation  he  had  sold  them  what, he  bad.> 
procured,  thC'Case  would  be  differept ,  Here, .; 
however,  the  sale  wfw  freely  and  yoluptarily 
made  from  a  supply  which  apparently  was 
on    hand   in    appellant's   store   and    which 
could  liave.been  kept  on  hand  only-  Xor  tlte 

.purpose  of  maklnjg  sales  to  those  who  deoir- . 
ed  to  purchase.  While  It  is  true  that  one 
sale  constitutes  the  offense,  yet  ^It  is  clear  - 
that  it  was  not  the  purpose  of  the  officers  to 
Induce  the  appellant  to  make  a  sale  for  .the  . 
sole  purpose  of  convicting  him  of  making 
that  sale,  but  it  seems  their  object  was  •  to 
obtain  evidence  from  which  it  was  made 
manifest  that  appellant  was  engaged  in  the 
Illegal  traffic  .of  Intoxicating  liquors  and 
that  they  desired  to  break  up  such  traffic. 
As  public  officers  who  under  their  oaths 
were  required  to  enforce  the  ordinances  of 
the  -city,  we  cannot  see  wherein  they  of- 
fended against  public  policy  or  against  good 
morals  in  seeking  to  obtain  evidence  against 
a  willing  offender  against  the  law  for  the 

.purposes  aforesaid. .  No  doubt  if  public  of-  . 
fleers^ have  induced  or  procured  a  defendant 

"'tb'commlt  a  burglary  tfr  larceny  'or  other 
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offense  which  he  did  not  Intend  to  commit 
nor  would  have  committed  except  for'  the  In- 
ducement of  such  officer,  public  policy  will 
not  Justify  .a  conviction  for  an  offense  coih- 
mltted  under  such  circumstances.  But  sup- 
pose it  Is  an  offense  to  carry  concealed  weap- 
ons or  to  have  burglar's  tools  in'. one's  pos- 
session and  an  officer,  in  order  to  obtain  evi~ 
dence  of  the  fact,  induced  the  supposed  .of- 
fender to  exhibit  the  weapon  or  tools  to  kadit 
officer  tor  the  purpose  aforesaid,  is  there 
an;  .public  poIl<7  that  will  prevent  a  con- 
viction of  the  oftender  under  such  circum- 
stances? We  think  no  one  will  contend  for 
such  a  doctrine,  and  yet  the  inducement  in 
the  .case  at  bar  is  tn  i^rlndple  no  different 
fr(Mn.the  Inducement  In  the  supposed  case  of 
concealed  weapons.  Convtctlotas  obtained 
under  circumstances  like  those  in  the  <^Se 
at  bar  have  frequently,  if  not  universally, 
been  sustained  by  the  courts.  The  rule  un- 
der which  prosecutions  will  be  stistalned  is 
well  stated  in  2. Woollen  &  Thornton,  Law 
of  Intoxicating  liquors,  I  70T,'whet«  a  large 
number  of  cases  are  collated  in.suppott  df 
the  rule  there  stated.. 
•  We  think  the  true  doctrine  applicable  liere 
is  clearly  pointed  out  in  a  recent  case  enti- 
tled People  V.  Bunkers,  2  Cal.  App.  197,  84 
Pac.  364,  370. 

Bx  what  we  have  said  we  do^not  mean  to 
be  understood  as  offering  any  enicourageinent 
to  a  certain  class  of  so-called  private  detec-, 
tlv«j  or  informers  who  may,  in  pursuqiice  of 
offered  rewards,  or  for  other  valuably,  con- 
sideration^, act  as  decoys  and  as  such  Induce 
certain  IndLvlduajbs. .  to  commit  offenses.' 
When  it.  la  made  to'  appear  that  the  offeu^^ 
charged  wi^s  indvced  by  a  detective  or  other 
person,  or  .that  such  detective  or  person  was 
paid  for  obtaining  the  evidence  necessary 
to  convict,  or  that  he  is  to  receive  additional 
compensation  in  ^  case  of  conviction,  both 
the  prosecuting  officers  and  the  trial  courts 
should  carefully  scrutinize  (he  evidence  and 
should  permit  no  conviction  to  be  had,  or.  If 
bad,  to  stand  in  case  the  offense  was  induc- 
ed as  aforesaid,  and  in  case  of  paid  evidence 
none  should  be  permitted  to  stand  if  there  is 
any  doubt  of  the  guilt  of  the  accused. 

[8]  But  it  does  not  follow  that  a  conviction 
Is  unlawful  merely  because  certain  witnesses 
testifying  for  the  prosecution  may  have  re- 
ceived pay  for  looking  up  evidence  against 
the  accused.  In  such  case  the  trial  court 
must  be  permitted  to  exercise  some  discre- 
tion with  regard  to ,  whether  a  conviction 
should  stand  or  not  If  no  legal  rights  have 
been  Invaded  and  there  is  no  abuse  of  dis- 
cretion apparent,  we  should  not  Interfere. 

[4]  It  Is  also  contended  that  the  court  err- 
ed in  refusing  appellant's  request  to  charge 
the  Jury  as  follows:  "The  testimony  of  wit- 
nesses who  are  interested  in  or  employed  to 
find  evidence  against  the  accused  should  be 
received  with  the  greatest  caution  and  dis- 
trust"   W«  io,t^  think  if  is  the  law  that 


■barely  beteuse  one  may  be  "lAtereirted' 
*  *  '  *  to  find  evidence  agalnat  the  accus- 
ed" big  testimony  should  be  "received  With 
the  greatest  caution  and  distrust"  Nor  do 
we  thida  that  the  officers  who  were  witiiess- 
es  hi  tbia  case  come  within  the  class  who 
Uiiy  be  said'  to  have  been  "employed  to  find 
evldenee  against  the  accused."  While  the  ■ 
courts  are  not  unanimous  upon  this  question, 
It  has  nevertheless  been  held  that  "it  is  er- 
ror for  the  court  tb  Charge  tite  Jury  that  the 
offlbers  were  persons  Hired  to  obtain  evidence 
and  their  testimony  stibjebt  to  scrutiny,  for 
they  are  la'  no  sense  detectives,  but  public 
officers."  2  Woollen  &  Thornton,  I/aw  of' 
IntoxicatUig  Llquont  i  T07.  No  doubt  Were 
are  many  «ase«  wtierein  it  bas  been  held'' 
that,  whefe  lt~wfts  vakAe  apparent  that  thft 
wltnesMs,  or^'sdme  of  them,  are  private  de- 
teetlrea,  dr  were  pa!ld  for  obtaining  evidence 
against  the  accused,  their  testimony  shoirtd 
be  received  with  iMtitlon  and  abeuld  be  cafe* 
fully  scrutinieed,  and  tluit  it  constituted  er- 
ror to  refuse  to  so  charge  the  Jury.  We 
know  of  no  case,  bowieiver,  where  the  court 
has  gone  tb  the  extedft  that  cobnsel  asked  the 
court  to  go  In  th^  request  thiat  was  reftasM. 
:  We  think  the  law  upon  this  subject  is  well 
stated  by  the 'Supreme  Court  of  CkUorade-ln 
the  cafte  of  C'Orady  v.  People,  42  Golo.  312, 
9S  Pad.  846,  where.  In  the  beednote,  it  is 
said:  "The  giving  of  InstructioBs  as  to  the 
catitlod  to  be  obeferved  in  weighlhg  the  testl- 
mwiy  of  ittivAte  defectives,  or  persons  ehi-' 
ployM  to  find  evidence,  is  based  nt>on  ruled 
of't>ractlce  Mtther  than -<)f  law,  and  rests' 
largely  in  the  discretion  of  the  trial  court" 
That  the  trial  court  ahould  be  permitted  to 
exercise  at  least  seme  discretion  with  re- 
gard to  the  giving  of  cautionary  instruetiotas 
is,  we  think,  clearly  illustrated  by  tbe  undls- 
puteii  facts  of  this  case.  Heret  so  far  aa  the 
recqrd  discloses,  were  two  reputable  public 
officers  who  produced  the  evidence  of  appel- 
lant's transgressions  in  court  and  whose  tes- 
timony was  not  disputed,  not  even  question- 
ed, by  any  one.  Everything  that  took  place 
at  the  sale  as  well  as  the  motives  and  pur- 
poses of  the  officers  was  detailed  by  them, 
and  therefore  all  of  the  facts  relating  to 
their  statements  were  hefore  the  Jury  un- 
questioned. There  was  therefore  no  disputed 
questions  of  fact  in  the  case.  Under  such 
circumstancee,  why  should  the  court  have 
given  a  special  cautionary  instruction  with 
regard  to  the  weight  to  be  given  to  the  of- 
ficers' testimony,  to  say  nothing  about  giving 
the  one  asked  for  by  appellant? 

[5]  But  if  it  be  assumed  that  it  was  prop- 
er for  the  court  to  have  given  a  cautionary 
instruction,  or  should  have  given  appellant's 
request  still  the  question  remains.  In  what 
way  were  any  of  his  legal  rights  prejudiced 
by  the  court's  refusal  to  give  bis  request? 
The  evidence  was  all  one  way,  and_  no  Jury, 
undep  their  oaths,  would  have  been'  Justified 
to  have  found  the  facts  otherwise  than  they 
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faQnd  tbea.  True- the  Jury  could  arbltrariljr 
have  found  appellant  not  guilty  regardleea 
of  the  evidence  against  him,  but  It  cannot  be 
aaaumed  that  honest  and  coiusclentlous  men 
would  have  done  so.  under  any  circumstances 
unless  required  to  do  so  by  a  binding  ixketruc- 
tion,  The  failure  to  .give  appellant's  request, 
even  though  it  were  held  error,  was  .there- 
fore error  without  prejudice. 

[<]  Complaint  is  also  made  that  the  court 
erred  In  refusing,  to  give ,  appellant's  reguest 
to  the  ^ect  that  If  any  one  of  the  Jurors 
entertained  a  re^son^ble  doubt  of  guilt  they 
could  not  convict.  The  court  Instructed  the 
Jury  upon  that  subject  as  follows:.;  "You  aire 
Instructed  that,  if  .itfter  due  consideration  of 
the  whole  case  and  discussion  thereof  with 
youi  fellow  Jurymen  any  Juror  entertains,  a 
reasonable  doubt  qt  the  guilt  of  defendant,  it 
Is  the  duty  of  the  Juror  so  entertaining  such 
a '  doubt  not  to  vote  for  a.  verdict  of  guilty 
nor'  to  be  influenced  In  so  'vioting  for  the  sole 
re««op  that  other  Jurors  would  be  in  favor  of 
a  verdict  of  guilty."  .The.critlclan)  of  coun- 
sel Is  aimed  at  .that  portion  .of  the  tnstruc- 
tlon  In  which  the  Jury  Is  told  that  a  Juror 
stiould  not  be  in&i)enced  in  voting  for  a  con- 
viction "for  the  sole  reason,  that. other  Jurors 
would  be  in  favor  of  a  verdict  of  guilty."  In 
addressing'  himself  tO'  this  i^ubjeot,  counsel  la 
his  bcief  says:  "The  ei^or. of  the  instruptioQ 
gireji  |8  in  t]^  f^cb.that  it  permits  p.  Jurqr, 
though  entertaining  a  iieasonable  doubt,  stUl 
to  yote  guilty  because  iPth^r  Juror»  so  vote, 
provided  he  nuiy- find,  some  addttion^tlj  xeat 
son  (as ! that,  be  may  bieMeyo. defendant  mm 
be  guilty)  for  bo.  voting."  This  seems  to  uS; 
a  mere  refinement.  In  fact,  the  point,  to  us 
seems  so  nice  that  although  we  possessed  the 
powers  of  Hudibras,  of  whom  It  is  said, that 

"Be  conld 'distlngtiish  and  divide 
A  hair  'twiztiSonth  .and  southwest  side,? 

we'  still  could  olter  a'  reasonable  excuse  for 
failing  to  grasp  the  reason  why,  under  the 
circumstances  of  this  case,  the  appellant  was 
prejudiced  in  a  legal  right  by  the  refusal  to 
give  the  request.  Moreover,  an  instruction 
In  effect  precisely  like  the  one  glveh  by 'the 
court  in'tbls  case  was  held  to  state  tbe  lavr 
correctly  by  the  Supreme  Court  of  California. 
In  People  v.  Dole,  122  Cal.  486,  55  Pac.  581, 
68  Am.  St  Rep.  60.  The  court  therefore 
committed  no  error  In  refusing  appellant's 
request. 

Finally  It  Is  urged  that  the  court  eh:ed  in 
admitting  In  evidence  an  ordinance  other 
than  the  one  upon  which  the  complaint  was 
based.  In  the  complaint  It  was  alleged  that 
appellant  had  violated  the  provisions  of 
"section  1  o^  chapter  24  6t  the  Revised  Or- 
dinances of  Salt  Lake  City,"  passed  April  5, 
1909,  approved  April  7,  1909,  It  seems  that 
the  original  complaint  was  prepared  on  a 
printed  blank  in  which  the  ordinances  of  the 
city  were  designated  as  the  Revised  Ordi- 
nances, etc.  It  seems  further  that  the  book 
In  which  the  ordinances  appear,  which  #a6 


offered,  in  evidence,  was  net  entitled  or  des- 
ignated a«  the  Revised  Ordinances,  etc.  This, 
however,  is  the  only  difference  between  the 
ordinances  pleaded  and  the  one  Introduced 
In.  evidence.  .  The  ordinance  Introduced  In 
evidence  was  in  fact  the  ordinance  on  which 
the  complaint  was  based  and.  approved  as 
stated  in  the .  complaint.  Counsel's  conten- 
tlon,  therefore,  that  there  was  a  variance,  is, 
in  our  Judgment,  entirely  without  merit. 

The  Judgment  Is  affirmed.  Costs  to  be 
awarded  against  appellant  as  provided  in 
Salt  Lake  City  v.  Robhison^lie  Pac.  448,  35 
L.  R.  A.  (A.  S.)  610.  , 

McCARTT,  X,  concurs.    .  _ 

STRAUP,  J.  I  dissent.  It  to  alleged  to 
the  complaint,  that  the  defendant  sold  and 
disposed  of  Intoxicating  liquors — one  drink 
of  brandy  and  three  bottles  of  beer — ^"with- 
out first  having  obtained  a  license  so  to  do. 
contrary  to  the  provisions"  of  an  ordinance 
of  SaJt  Lake  City.  The  oifly  e^dence  of 
the  city,  was  th^t  the  defendant  sold  to  two 
policemen  of  Salt  Lake  City  at  their  solici- 
tation and  request,  and  who  were  sent  for 
that  purpose  to.,  the  defendant's  place  of . 
business  by  Ihe  chief  of  police,  a  drink  of 
whisky  and '  three  bottles'  of  beer  paid  for 
out  qf  city,  funds.  Upon  that  proof  the  dty 
rest«l.  The  defendant  also  rested.  No  evi- 
dence, was  given  of  the  nonexistence  of  a 
license,  nor  were  any  facts  or  clreumstances 
sh'^wn,  from ''which  such  fact  might  be  tofer- 
red.  Ttie'  court  instructed  the  Jury  that  the 
defendant  was  charged  With  selling  Intoxl- 
batlng  liquors  "without  fli^t  having  obtained 
a  license  so  to  do  from  Salt  Lake  City." 
The  court  further  Instructed  them  that  the 
deifendant's  plea  of  not  gttllty  "put  in  tosue 
every  material  allegattctn  of  the  complaint 
and  cast  upon  the  city  the  burden  of  proving 
every  essential  fact  constituting  the  offense 
cfcarged."  The  .court  then  Instructed  them 
that  the  burden  was  upon  the  plaintiff,  the 
city;  to  prove  thdt  the  defendant  sold  and 
disposed  of  Intoxicating  liquors,  and  that, 
"if  the  defendant  at  the  time  it  Is  alleged  he 
sold  Intoxicating  ll<[uors  had  had  a  license 
from  Salt  Lake  City  so  to  dispose  of  intox- 
Iratlng' liquors,  that  would  have  been  a  de- 
fense to  the  offense  charged^  but  the  court 
lnstrn<:ts  you  that  the  Ixurden  of  provtog 
that  defense  is  on  the  defendant,  and,  no 
evidence  having  been  Introduced  on  behalf 
of  the  defendant  that  be  had  such  license, 
the  court  instructs  you  that  you  must  as- 
sume that' tit  such  tithe  the  defendant  had 
no  such  license/''.  The  court  not  only  charg- 
ed as  to  the  burden  of  proof,  but  in  effect 
directed  a  verdict  as  to  one  of  the  Ingredi- 
ents of  the  alleged  offense,  for  the  court  up- 
oh  the  state  of  the  evidence  required  the 
Jury  to  assume — ^"you  must  assume" — ^that 
the  defendant  bad  ho  licence.  If  the  court 
in  a  criminal  case  may  so  direct  a  Jury  as 
to  obe'  essential  element  i)f  the  alleged  of- 
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tmie,  I  do  not 'see'wbgr'lt:  uaj  «o£  do- sa 
W  to  all  otber  lugcedl^ate  vhen  ia  tbe  ojHn* 
iDm-ot  .tlie  epuDt  f  there  is  no  aubatautia,!  con- 
diet,  lb' tbe-erldence.:  Tlie  oouct  «Bv,e  tbe 
«8uai  laatroctloQ  as  to  -  tbe  |>r«suiuptioD  »f 
lanooeiKe  and  tb&  defendant's  xigbt  to  .testi- 
fy or  decline;  88  he  saw  flt«'  apd  cbfirged 
.tbat  Ua  decJlnlvg- 19  ^estity,  or  .bl».  owtlve 
to  w>  doing, '«QuId  net  be  eonalderqd.AS  ija- 
dicatiug  guilt  or  as  affecting  tb«  question  oX 

^'.gntlt  or  Inoooeoce. ■  -,   . 

.;Thei  ludgment  .  is  .. assailed  -  <in  serecal 
grounds.  Oiie  q£  tb«oi  reiatea  tp  tbeburdev 
0t  proof  aa  ta  tb»  nouex^steppe  or  ei^steuqe 
ot  ^  license.  In  that  patt^lfular'it  .U,  coQr 
tended  by  the  appellant  that  the. burden  wa^ 
4ipon  the  city  to  show  the  want  of  ^  license; 
tl)at  there  is  no  evidence  to  show  tbat  fact; 
and  that  the  .charge  of  ,tbe.  court  in  rj^pect 
of  such  burden. la, en;oneou8..  Upon  this  Ques,- 
tlon  there  are  a  great.. variety  of  deelsio^ 
When  analyzed,'  much  of  the  conflict  found 
in  £bem  is  more  apparent  than  re^l,  'fhe 
^respondent  has  referred  ua  to  text-book^, on 
iBtoilcatlng  Uqu'qrs  and  to  a.  i^alt  hundred 
cases,  mostly'  those  cited  by  Mr.'  ^lack  in 
bis  wprk  on  ,lntoxlcattag..l><mor8.  In,  support 
pf  Its  contention  and  of  th^  charge. ',  It  if 
not  practicable  here  to  refer  to  all  of  them. 
They  may  be  dlvj[ded  In  groups:  (1)  Where 
by  statute  it  is  expressly  provided  that  the 
tf^rden  of  shp wing  a. license'  1^  on.'thei  d^ 
fendAnt  and  tha,t  until  such  RroorJs" 'njaiie 
by  lilm  the  presuhu)ti6n  is  to  be,  Iqdtilked 
that  be  had  'no' license, or, yfaS  not. authoriz- 
ied. '  The  cited  case  of  C!o'ipihonweauh  V,  Car- 
penter, 100  Mass.  204,  and  th6  cUed  latet 
Cases  from  that  court,  and  tiie  case  of  Diiir- 
fee  V.  State,  53  Neb.  214,  73  N.'  W.'67<J,  are 
Illustrations  ^  of  this  group.  '  (2)  Where'  thfe 
excteption  or  pifovlsowas  no  part  of  the  en- 
acting cl^nse,  and  was  not  'descripti'Ve  of  the 
offense,'  amoUg  them  cases  wWere  tbie'saW  of, 
or  the  traffic  in,  Intoxicating  litiuors  wiis' by 
statute  foVbldden,  and  ^Ber^  fti:  seetiofas  ofh- 
'er  than  the  enactfhg  danse  exceptions  were 
made  permitting  druggists  6r  agents  of  n>e 
town  or  municipality, '  or  other  pertons,  to 
Bell  liquors  for  medicinal,  mecBanical,'  or 
86taie  otfafer  specified  purpose'  Mi  a-  permit  or 
itceusfe.  Tn  gucb  esse 'th^  ofPdus;^  H  coifaplet6 
try  the  inere  prdoF  of  the  sAle  tut  intPxldatlrig 
Honors ;  the  nonexistence '  of  - '  a  '  license '  not 
being  descriptive  andtio  parf'of  the  offense. 
The  pentait'or  license  In  eii<^t  titiJBei^  matter 
In  detettte.  This  group  ts  illustrated' •% 
the  cited  case  of  State  v.  Mctilynn,  34  N.  ^. 
42$,  and'  other  «ited  cases  from  that  oonrt; 
the  earlier  Massachusetts  cas^  espeMalt^ 
Oommiraw^alth  r:  Tuttle,  12  Cnsh;  502,  the 
MaUe' eases,  and  cases  ttoiti  Mher  Joriadic- 
tlona;  MoM  o)  the  cases  cited '«y' respond* 
ent  fail  wfthlu  this  gr6up.  (ft)  Wtifer«  the 
existence '  or  nbo^xlstenee '  of  a  iicuwe-  is  a 
fket  peculiarly  within  the  kaotwiedge  of  the 
defendant, '  and  where,  if  ^  he  '  haid-'  onb, .  It 
conld'  readily  have  been  ptadoeed  by  him, 
ana  where  ^hb' want  «f  It  coaltf  not  beshown 


by  tjie  preBeoutioB,  «t  least  i  not  .  wttbOUt 
great  inconvenience,.  Tlhls.is  a  .reas»n  eeni 
erally.' given  by  courts  for  holding  that  the 
burden  is  on  tbe.def endaot  to  show  ■  a  Uciense 
in  ,caaes  falling  within,  the  second  groqp. 
Some  courts  however,  hare  applied  it :  ta 
oaws  wUlcb  do  pot '  fall  within  either  the 
first. ii>r  second  group  as  is  illustrate  by  the 
cited  case  of  iWllU^^s.r,.  Stftte,  35  4.r)c-  4^0, 
and  other. cases.  •  >,    ,  ■,  ,    . 

■  In  determining  this  qq^tioa,  and  M>  readr 
ing  the;  cases,  doe  regard  must  be  ti^d  to 
the,  vai'louB  statutes,  fl^lng^  the  burden  of 
proof  and  defining  the  . ingredients  of.  the 
offense  and  to  the  facility  pr  meana.of  proof, 
These  have  been,  disregarded  by  some  courts 
i^nd  texjt-yfirlters;  Mr.  B^ick  ia  bis  work  on 
^intoxicating. Liquors,  |  607,  lays  dpw.q;the 
doctrl^fe  broadly  that  the  defendant  In  8ll 
case^  must  assume  the-bqrdea  of  proving 
^hajt  be  was  duly  licenced.  In  support  of.  tbiq 
l^e.  cites,  among  other, .  cases,  .(be  case' of 
Commonwealth  v.  Carpenter,  supra,  an4 
three,  other  lat^r.  cases,  froip.  Massachusetts 
where,  by  an  exjiress  statnte,  the  burden,  to 
show  a  license  was  placed  upon  the. ap9used, 
and  many  .cases  w^er^  by  statute  the  offeqsi^ 
.w^s  complete,  b^  the.  pi^re  proof  o^  the  sal^ 
of  .intoxicating,  liapors,  .and.  where  the  '^; 
ception  or  psovl^o  was  no  part  of  the  enac^ 
ing  clause  nor  desq^ptive.  of  the  ottens^e. 
Cases,  are  thw  <^t^.  by,  the  respondent  ,ih- 
djscrlminately,' Apd  regardle^  of,  statutes  fixj- 
Ing  the  burden:of''proof -aod.of  the;  factvof 
whether  the  exception  or  proviso  wpa  05 
was, not  a  part  of. the' enacting. clause  or' in 
part  descriptive  of  the  offei^se,.  and  ^  i^is; 
regard  Qf  the jpa^a^,  o)r  facility  '  of  prppf  tQ 
show  the  'want  of  .a'.ilicensie.  Tl^ese  ca»^ 
can  have  00  appUcatioii  tp  the  <^e  in  b4n4 
unless  the  statote.and  thj^'f^pts  Are,. similar) 
We  have  no  .  statute ,. fixing  ,the  .burden,  of 
proof  pr  .declaring  .wha.t  shall  be  prhqa  ilaoie 
dr  presuiiiptive  evidence  of.. the  vrant  of'.^ 
llcen^,  .and,henc^  the  f;ases  falling  within 
the  first,  i^foup  bjiye  c)e«fly  ho  ^pplicatipn, 
Does  the  case,  fall  withl^  eltt^er  of  the  othe;:; 

groups?','  ,    ,         ..   ,,  .'.'  ..      ..;   f', 

At  the  time  of  the  eoiuufli^alon  of  .tb%  i^^^ 
l)>ged  offense  the,  trafi^c  ijp  4ptpxicatlng  li^; 
aom  was  not'  prohibited,  .,It,  was  regq^ted^ 
Th«  :8t{^tnte  (Cpnqx  laws  1907,;  |  1242)  9t<h 
Tides,  tliat.  np:  p«{rsoa  sh^U  ii^^i^l^ctMxe,  sell, 
etc.r  or.othen^lse.dispo^  «f  intoxicating  liqr 
uprs^.  .''witbpat  9rst  obtMPlng  frpm  the  boai^ 
of  :Qounty  ..comwisgionerf .  of  ti)e., county,  pr 
pity  council  of  th«  fity,  pr  ibosrd  of  trusteeis 
pf  .the  tpwm  .In  w>>ieh  ,hA-.  intends  to  do  buslr 
ness,  a  license  therefor  as  hereiinafterip^ 
ylded^"  .The  statute  authorises. Bocb-boatrds 
and  <dtr '  cooncits  to  grant.  Iteenses  in.'tlieit 
respective  ccnntf es,  cities,'  «nd '  to^irnsL  -  Bror 
visions  ar«  then  m&de  for  the  manner  of 
applying  for, :  and  the  granting  of,  lii«tueB: 
It  Is  provided  that  one-  seeking  a  license  to 
sell  liquors  in  a  city  Is  required  to  file  wUti 
ttae'Clfy  lecorder  a  wMtten  apidicvtlon  jfti 


Digitized  by 


Google 


664 


125  PACIFIC  REPORTER 


(Utak 


which  he  is  required  to  definitely  state  cer- 
tain particulars  enumerated  in  the  statute. 
Before  a  license  is  granted,  he  is  also  re- 
quired to  execute  and  file  a  bond  with  the 
city  recorder  to  be  approved  by  the  city 
council  and  conditioned  for  the  payment  ot 
all  damages,  fines,  and  forfeitures  which 
may  be  adjudged  against  him.  In  harmony 
with  the  statute,  Salt  Lake  City  by  ordi- 
nance provided  that  "it  shall  be  unlawful 
for  any  person,"  etc.,  to  manufacture,  sell, 
etc.,  intoxicating  liquors  "without  first  ob- 
taining a  license  so  to  do  as  hereinafter  pro- 
vided." Provisions  are  then  made  for  the 
mannei^  of  applying  for  liquor  licenses,  the 
granting  of  them,  and  the  giving  and  ap- 
proval of  bonds.  The  applicant  is  required 
to  file  a  petition  with  the  city  recorder,  and 
a  ccypy  with  the  license  assessor,  and  a  bond 
with  the  city  recoi-der  to  be  approved  by  the 
city  council.  If  it  approves  the  bond,  the  li- 
cense Is  granted  by  it  A  record  of  such  pro- 
ceedings IS  made  and  kept.  Under  such  a 
statute  and  under  such  an  ordinance  the 
gravamen  of  the  offense  is  the  manufacture, 
sale,  or  other  disposal  of  intoxicating  liquors 
without  a  license.  The  want  of  a  license  is 
a  part  of  the  enacting  clause  defining  the 
offense  and  constitutes  a  descriptive  part  and 
Is  an  ingredient  of  it  The  criminal  act  is 
not  complete  without  it 

In  the  case  of  State  ▼.  Williamson,  22 
Utah,  248,  62  Pac.  1022,  83  Am.  St  Rep. 
780,  this  court  said:  "If  the  exception  is 
stated  In  the  enacting  clause  of  the  statute, 
it  Is  ordinarily  necessary  to  negative  it  in 
order  that  the  description  of  the  crime  may 
correspond ,  with  the  statute  as,  if  a  statute 
Imposes  a  penalty  for  the  sale  of  spirituous 
liquors  without  a  license,  the  indictment 
Should  aver  the  want  of  a  license."  This  is 
a  familiar  and  the  general  rule.  22  Cyc. 
344;  1  Bishop  Crim.  Pro.  I  631;  Bishop 
Stat  Crim.  |  1042. 

It,  however,  is  urged  that,  while  it  was 
essential  to  aver  in  the  complaint  the  want 
of  a  license,  It  nevertheless  was  not  essen- 
tial for  the  city  to  prove  it  because  the  proof 
of  Budi  'fact  Involved  proof  of  an  exception 
or  proviso,  or  of  a  negative  peculiarly  with- 
in the  knowledge  of  the  defendant  But 
such  a  doctrine  is  generally  applied  to  those 
cases  whether  the  exception  is  not  In  the 
enacting  clause  and  is  not  descriptive  of 
the  otTense,  and  Where  the  negative  allega- 
tion does  not  constitute  a  part  of  the  orig- 
inal substantive  cause  of  action.  Melone  v. 
Rufflno,  129  CaL  614,  62  Pac  93,  79  Am. 
St  Rep.  127. 

'  Wharton  in  his  work  on  criminal  evidence, 
I  842,'iwell  states  the  principle:  "As  a  gen- 
entl  rule  a  lieenae  to  do  a  particular  thing, 
when  a  purely  ntrlnaic  defense,  is  to  be 
proved' by  the  defendant  by  &  preponderance 
of  proof,  b«t  whether  the  lloense  is  so  extrin- 
■b!  depends  .upon  the  concrete  case.  When 
tke  JutaexlBtence  of  tbe  Ucenn  la  not  averred 


in  the  indictment,  and  the  license  is  particu- 
larly within  the  knowledge  of  the  party  hold- 
ing it  the  burden  is  on  him  to  procure  such 
license  in  those  cases  in  which  the  existence 
of  the  license  Is  in  question.  But  where  the 
nonexistence  of  the  license  is  averred  in  the 
indictment,  and  is  essential  to  the  case  of 
the  prosecution  under  the  rules  announced, 
the  nonlicense  must  be  proved  by  the  party  to 
whose  case  it  is  essential." 

Bishop  on  Statutory  Crimes,  1 10!$1,  says: 
"Must  the  negative  averment  that  the  de- 
fendant' was  not  licensed  or  otherwise  au- 
thorized to  make  the  sales  dot  liquors)  b« 
proved?  Now  In  principle,  as  this  negative 
inatter  is  a  part  of  the  government's  case 
against  the  defendant,  it  must  In  some  way 
be  made  prima  facie  to  appear  at  the  trial." 

And  in  his  work  on  New  Criminal  Proce- 
dure, vol.  1,  f  1049,  the  same  author  says: 
"On  the  pl^a  of  not  guilty  where  the  de- 
fendant admits  nothing  against  himself,  the 
burden  of  proof  is  on  the  prosecuting  state; 
and  it  must  afllrmatlvely  establish,  as  the 
Indictment  must,  charge,  every  element  In 
the  offeilse." 

That  the  city  was  here  not  only  required 
to  allege  but  also  to  prove  the  want  of  a 
license,  though  the  proof  of  such  fact  In- 
volved proof  of  a  negative,  is  supported  by 
the  cases  of  Hepler  v.  State,  68  Wis.  50,  16 
N.  W.  42;  State  v.  Nye,  32  Kan.  201,  204, 
4  Pac.  134,  136;  State  v.  Richeson,  45  Mo. 
575;  State  v.  E^rans,  50  N.  C.  250;  and 
State  V.  Downs,  116  N.  C  1064,  21  S.  E.  689. 
We,  however,  need  not  look  outside  of  this 
Jurisdiction  for  authority  on  this  question, 
for  such  a  doctrine  was  expressly  held  by 
us  in  the  case  of  State  v.  Wells,  35  Utah,  400, 
100  Pac.  681,  136  Am.  St  Rep.  1059,  19  Ann. 
Cas.  631.  That  case  involved  a  statute  re- 
lating to  the  crime  of  abortion.  The  stat- 
ute provided  that  every  person  who  provides 
or  administers  to  any  pregnant  woman  any 
drug,  etc.,  or  uses  or  employs  any  Instru- 
ment, etc.,  "with  intent  thereby  to  procure  a 
miscarriage  of  such  woman,  unless  the  same 
is  necessary  to  preserve  her  life,  is  punish- 
able," etc.  We  there  held  that  the  state 
was  not  only  required  to  allege  tibe  excep- 
tion or  negative,  but  that  It  also  wag  requir- 
ed to  prove  it  We  there,  quoting  from  the 
case  of  State  ▼.  Aiken,  100  Iowa,  643,  80  N. 
W.  1073,  said:  "As  a  general  rule  when  the 
oftense  is  grounded  on  a  negative,  and  when 
Ouit  negative  Is  an  essential  element  of  the 
crime,  the  burden  is  on  the  state  to  prove.  It" 
No  doubt  aU  that  is  required  of  It  in  the 
first  Instance  is  to  make  out  a  prima  fade 
case,  but  that  it  must  do  In  order  to  qtake 
out  its  ^  case.  And  quoting  from  Moo^  T. 
State,  17  Ohio  St  110,  we  also  said:  'TTbe 
absence  I  of  such  necessity  is  then  so  far  de- 
scriptive of  tbe  crime  that  the  offense  can- 
not be  eetablisbed  without  proof  that  sndi 
necessity  did  not  exist  It  Is  the  producing 
an  itbifftion  in. the' absence  of  noh.  necea> 
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8lt7  tluit,  upon  the  theory  of  the  stattite, 
constltates  the  oftenBe." 

So  here  I  think  It  is  clear  that  the  want 
of  a  license  Is  an  essential  element  of  the 
alleged  crime  and  a  descriptive  part  of  It 
The  charged  offense  Is  a  sale  without  a  li- 
cense. The  defendant  could  not  properly  be 
convicted  without  a  finding  that  be 'had  no 
license.  That  fact  constituted  a  part  of  the 
substantive  cause  of  action.  To  support  the 
judgment  a  finding  in  favor  of  the  city  on 
the  alleged  negative  put  in  issue  by  the  de- 
fendant's plea  was  an  essential'  and  must 
necessarily  be  implied  in  the  general  ver- 
dict When  such  Is  the  case,  the  prosecu- 
tion is  not  only  required  to  allege  but  also 
to  prove  the  negative  allegation.  Of  course 
a  less  amount  of  proof  as  to  such  an  allega- 
tion than  is  ilsually  required  may  avail, 
but  the  truth  of  it  as  a  part  of  the  case  of 
the  prosecution  must  in  some  way  be  made 
prima  facie  to  appear,  or  must  otherwise  be 
made  to  appear  at  the  trial  by  evidence. 

In  16  CyC.  927,  the  doctrine  is  stated,  and 
is  supported  by  numerous  cases  of  many  of 
the  states  and  of  England  that, .  whenever  an 
affirmative  case  re^Blres  proof  of  a  material 
negative  allegation,  the  party,  whether  plain- 
tiff or  the  defendant,  has  the  bui'den  of 
proving  it,  even  as  to  facts,  within  the  knowl- 
edge or  control  of  the  other  side.  This  is  a 
rule  of  evidence  well  established  ahd  fre- 
quently applied  both  In  criminal  and  civil 
cases.  It  was  again  but  recently  applied  hy 
this  court  In  the  case  of  Wilkinson  v.  O.  S. 
L.  K.  Co.,  35  Utah,  1,10,  99  Pac.  466.  There 
a  statute  (Comp.  Laws  1907,  {  447)  lequir^ 
a  locomotive  before  crossing  a  maih  track 
at  grade  of  another  railroad  to  come  4o  a 
full  stop  at  a  distance  not  exceeding  400 
feet,  "provided  that  whenever  interlocking 
signal  apparatus  and  derailing  switches  are 
adopted,  such  stop  shall  not  be  requlredi" 
and  made  a  violation  of  the  provisions  a 
misdemeanor  and  rendered  the  corporation 
operating  the  engine  liable  In  damages  to 
one  injured  through  such  neglect  This 
court  held  that  the  burden  of  proving  the 
negative  that  there  were  no  Interlocking  sig- 
nal apparatus  and  derailing  switches  was 
upon  the  plaintiff,  the  party  who  had  alleged 
and  asserted  that  the  locomotive  was  in  vio- 
lation of  the  statute  operated  over  a  main 
track  at  grade  of  another  railroad  without 
stopping. 

I  think  the  Wells  Case  and  the  Wilkinson 
Case  on  this  point  were  correctly  decided, 
tor  in  tite  one  the  exception,  and  in  the  oth- 
er the  proviso,  was  a  part  of  the  enacting 
clause  creating  the  offense,  and  was  in  part 
descriptive  of  it 

That  the  want  of  a  license',  under  a  stat- 
ute or  an  ordtnitflce  a»  here,  was  a  necessary 
and  essential  allegation  of  the  complaint 
and  that  the  aU^ed  criminal  act  was  not 
complete  without  it,  is  conceded  by  all  of  th« 
authorities.    And,  if  the  cases  of  this  court 


just  referred  to  aire  observed,  I  think  it  tah 
lows  that  the  burden  of  proving  the  want  of 
a  license  was  upon  the  city  though  the  proof 
of  such  fact  Involved  proof  of  a  negative, 
and  even  though  it  were  peculiarly  within 
the  knowledge  of  the  defendant  It  was  here 
no  more  within  bis  knowledge  than  was  the 
fact  of  the  averred  negative  within  the 
knowledge  of  the  defendant  in  the  Wells 
Case. 

But  what  is  there  here  to  Justify  the  con- 
clusion) that  the  fact  of  the  averred  nega- 
tive was. peculiarly  within  the  knowledge  of 
the  defendant  and  that  the  city  had  not  the 
facility  or  means  of  proving  it?,  In  some  of 
tile  cases  there  was  some  reason  for  such  a 
conclusion.  On  this  point  the  case  of  The 
King  V.  Turner,  &  M.  &  S.  206,  is  freely  cit- 
ed as  a  leading  case  by  text-writers  and 
courts.  In  that  case  there  was  a  conviction 
upon  a  statute  agai'ist  a  cekrrier<  for  having 
game  In  his  possession.  As  stated  by  Lord 
Ellmboroogb,  thpre-  were  10  different  heads 
of  qnallflcattonB.'enuBaerated'in  the  statute, 
among  them  a  person  having  laoda  or  hU1-> 
tied  to  an  estate^  Proof  of  any.  one  of  tha 
qualifications  i^nnmeraited  undec  the  differ- 
ent heads  justlfled  the  accused's  pesaesslon. 
The  enumerated  quallficatlona  were  in  elCect 
exceptions  and  not  ingredients  of  the-  offense. 
Lord  Ellenborongh  observed  that  if  the  pro»> 
ecution  should  be  required  to  .prove  the  neg- 
ative of  all  of  the  qualiflcations  under  the 
10  different  heads,  "there  would  be  a  moral 
impossibility  of  ever  convicting  upon  su<^ 
an  Inforntatioo,"  Justice  Bayley,  "We  can- 
not but  see  tlutt  it  la  next  to  impMsible  that 
the  witneea  for  th*  prosecution  should  be 
prepared  to  give,  any  evidence  of  the  defend- 
ant's want  of  qualification,"  and  Justioe  Hol- 
royd,  "All  these  qualifications  are  peculiarly 
within  the  knowledge  of  the  party,  bimsdf, 
whereas  the  prosecution  Itas  probably  no 
means  wliatever  of  proving  a  disquallfica- 
tion." 

Here  the  defendant  was  complained 
against  and  prosecuted  by  Salt  Lake  City, 
the  only  person,  .the  corporation,  authorized 
to  grant  a  licMse  to  sell  liquors  within  the 
corporate  limits  of  the  city.  Under,  the  or* 
dlnance  liquor  licenses  were  granted  for  a 
term  of  only,  three  months.  Before  any  lit 
cense- was  granted  by  It  a  written  petition 
therefor  and  a  bond  were  required  to  be  fil- 
ed with  the  city  retioider  and  a  copy  of  the 
petition  and  an  affidavit  with  tlie  Ueeose  as* 
teesois.  A  record'  of'  fud>  facts  and  of  the 
grantlncr  of  Uceoses  Were. made  and  kept  It 
is-  by  iBtetute  made  the  duty  of .  the  .city  re* 
corder  to  ke^  '^11  papers  and  records  of 
thedty,  and  "keep  a 'record  of  the  proceed?* 
ings  «!f  the  eityt  couhcil.  whose. 'oaeetiaKs  U 
shaU:be  his  4titji  to  attend."  The  fact  •( 
whether,  the  plalntifll  >tad  or  had  not  granted 
a  ItoenM  to  the  delWidaat^to  sell  intoxieat* 
Ihg.  Uquora  was  therefore  not  peculiarly 
within  the- knowledge  of  the  defendant  but 
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was  eqball^  wltbtn-  tSie '  knowledge  of  the 
plaintiff,  Uls  agents,'  and  offlcets.  It  had-  not 
only  ready  and  'Conventeat  meana  of  ascer- 
taining the  want  of  e  license  if  one  was  not 
Issued  to'  him,  but  it  also  had  the  facilitj- 
and  ready  •  m«ans  of  proving  it.  I  see  no 
good  reason  for  here  saying  or  holding  that 
the  fact  was  pecnllarly  within  the  kuowl* 
edge  of  the  accnsiedr  or  tliat  the  city  had 
not  the  means  and  facility  of  proving  it. 
'  True  the  defendant,  if  be'  had.  a  license, 
could  oeadily  have  produced  'it  So  conld  he 
readily  have  testified  that  he  sold  no  liquor 
to  the  persons  named  -  in  the  'complaint,  if 
such  had  been  the  fact. .  The  fact  of  whether 
he  had  or  had  not  sold  Intoxicating  liouor 
to  them  was  as  much  within  his  .knowledge 
as  was  the  fact  of  whether  he  had  .or  bad 
mot  a  license.  Among  the  fundamental 
principles  of  our  criminal  jurtsprudeuce  are 
those  that  the  accused  Is  presumed  innocent 
until  be  is  proven  guilty ;  tliat  the  burden 
is  upon  the  prosecution  to  prove  not  one  or 
several,  but  all  of  the  essential,  elements 
constituting  the  alleged  offense ;  tliat  burden 
does  not  shift,  and  at  no  stage  of  the  prO' 
ceedlhgs  is  the  defendant  required  to  prove 
his  innocence  as  to  any  o!f  the  essential  al.< 
leged  facts ;  and  he  may  or  he  may  not  be 
a  witness 'on  his  own  bkialf,  ^and  "his  neg>- 
lect  or  reifbsal  tO'  b«  a  ■  witness  shall  in  nd 
manner  prejudice  blm  nor  be  used  against 
him  on  the  trial  or  proceeding.''  These  pro^ 
visions  are  established  and  guaranteed  by 
our  Consfiltution  and  statutes,  and  are  rec.' 
ognlzed'  by  well-established  rules  «f  evidence. 
They,  of  course,  may  be  changed'  by  direct 
legldlatlre  enactments  mat  ineon^stent  with 
the  Ckmstltutlon. .  But  In '  the  l»nguBige  ot 
the  court  In  the  case  of  Hepler'Y.  State,  su- 
pra,  "It  certainly  is  not  the  dutjr  of  the 
court  to  l««a)c  down  established  rules  of  ert- 
dence  nor  to  bend  them  to  the  exigencies  of 
a  particular  case.  On  the  contrary,  it  is  the 
recognized  duty  of  courts  to  be  the  conserva- 
tors of  the  law  as  it  is  In  all  its  integrity." 
'When  an  exceiM:loil>  or'  a  neigdtive  is  not 
•n  essential  element  of  tke  offense,  nor  de-< 
scilptlve'  of  It,  and  when'  it  iS'  mattetr  in  de- 
fease and 'as  such  is-  I'elled  on,:  I  see  mocb 
reasota  for  holding,  that  the  burden  is  on 
hfm  who  seeks  a  justlflcatioii:  or-an  exemp.* 
tlon  under  It.  Bat  when '  it  is  an  .ess^itial 
element  of  the  alleged  'offense,' and. wJiere 
the  alleged  criminal  abt  is  not  complete  with- 
out it,  and  where  tfae  affirmative:  case  of  the 
prosecution  requires  prbof.of  the  matmlal 
BegatlTe  allegation,  I  do  not  see  on 'what 
principle  it  may. be  said  that  the  burden  of 
proof  B8  to  Snch  -negative  allegation  Is'  shift- 
ed to  the  'accused,  without  doing  violence  to 
the  fnndanental  prlhoiple  that  the  defend- 
ant's plea  «f  hot  guilty  adndfs  nothing  and 
casts  the 'boitden  of  .priof  on  the  prosecution 
to  "affirmatively  estabUsta,  as  the  Indictment 
must  charge,  every  elenieut  in  the  offense," 


and  eTerj>:tngredieDt. necessary  to  a,.c»nvie- 
tion.  And  whatever  reasons  may  have  been 
given  by  courts  for  casting  on  the  defendant 
in'!a  criminal  case  the  burden  of  disproving 
a.  material  negative  averment  in  the  oonu 
plaint  or  indictment  because  it  involved 
proof  of  a  fact  peculiarly  within  bis  knowl- 
edge, and  because  of  a  want  of  means  or. 
facility  on-  the  part  of '  the  prosecution  to 
prove  the  negative,  are  here  not  present; 
and,'  where  the  reasons  fall,  the  rule  itaeU 
falls.  T 

I  think  tfae  Judgment  should  be  reversed 
and  tbe'  case  remanded  for  a  new  triaL 


STATE  ex  re).  MUBDOGK  v.  EXAN  et  aL 
(Supreme  Court  of,  Utah.     June  24,  1012.) 

1.  Quo  WABBAxro  (t  24*)— Xatdws  or  Pio- 
OEGDiNG — Parties  Bntitijed  to  Sus. 

Tbe  proceeding  in  the  nature  of  quo  war- 
ranto, regulated  by  Comp.  Laws  1907,  {  3609 
et  seq.,  authorizinc  an  action  against  one 
teurpine  a  public  onioe,  or  against  a  corpora- 
tipn  to  forfeit  its  privileges  and  franchises,  and 
requiring  the  Attorney  General,  when  directed 
by  the  Governor,'  to  commettte  such  action, 
and  providing  that  when  wft  complaint  or  oth- 
erwise-he  has  good  reaaop  to  believe  that  any 
case  can  be  established,  he  shall  commence  an 
afction,  '  and  that  he  may  on  leave  of  court 
bring  the  action  on  the  relation  of'another«  is 
to  -determine  and  vindicate  Tigbts  of  a  public 
nature  onlj!,  and  in  all  cases  the  Attorney  Gen- 
eral must  bring  the  action  in  the  name  of  the 
stite  on  his  own  relation,  or  on  leave  of  bovrt 
on  the  relation  of  anotbet),  except  that  one 
daiming  to  be.^njtitled  to  a  pi^b^c  office  un- 
lawfully eierci8e4  \>y,  aijpther  may.  bring  an  ac- 
tibn  in  quo  warranto  it  the  name  of  the  state. 
•  [Efl;  Notei— Por  other  cases,  see  Quo  War- 
rantoi,  Gentj  Dig;  |  27;   Deo,  Dig.  i  24.*] 

2.  Qiuo  WiRBAKTo  (S  86*)— Natukb  of  Pbo- 

QEEOINOr— BARI'ISe  .JInTITLED    TO   SUK.! 

'V\^liere  A  statute  authorises  an  individual 
claiming  a  ri^ht ,  to  a  public  office  to  bring 
ouo  warranto,  he  -alone  may  control  the  ac- 
tion.t': 

■  [IBd.  ■Note.f— For  other  cases,  see  Quo  'War- 
ranto,..  CeR.t.  Dig.  {  43;.  pec.  Dig.  |  36.*] 

3.  S(;ji.oo.iJ9  AND  School  Disthicts  (|  24*) — 
Action  to  Test  Validity  or  School  Dis- 

'  TBicT— '"Right  o*-  Citizen  ob  Taxpaykb. 

■  A  citisan  'and  resident  taxpayer  of  an  al- 
leged high  apbool  district,  has  no  such  interest 
in  .the  validity  pf  the  organization  of  the  dis- 
trict as  to  authorize  him  to  sue  in  tbe  name 
of  the  state  to  test  the  validity  of  the  organ- 
ization of  the  diS'trict.  .     . 

[Ed.  Note,— For  .other  oases,  see  Schools  and 
School  Districts,  Cept.  Dig.  U  42,  45,  47-49; 
Dec.  Dig.  i  24.*] 

4.  ScnOOU  AND  SCHOOI.  DiBTJIICTB  (H  24*)  — 
COBPOBATrOKB—VAtlDtir— RIGHT  TO  Qtj-IS- 
TION.' 

.  A  scbpql  district  is  created  hy.law,  a^d 
is  an  arpi  pf  the  state,  and  the  state  alone  may 
attack  the  validity  of  its  organization. 
" '[Ed.  Note.'— For  other  cases,  see  Schools  and 
School  Districts.  Cent.  Dig.  It  42,  45,  47-4»*' 
Dec.  Dig.  I  84.*]. 

5.  SonooLS  AND  ScHOoi.  Distbicts  (I  24*) — 

OBOANIZAIiON— ;VAI-iqiIT— KlBHT  TO   QXTKB- 

TioN— Remedies. 
'       A  resident  'and  taxpayer  of  an  alleged  high 
school  district  may,  under  Comp.  Laws  19OT, 


*Vor  other  easM  m«  huim  topic  and  meUon  NUMBER  Ifa  D«c.  DlK.  A  Ani.  big.  Kay  No.  Sarlas  it  R^'r 

t  State  V.  Elliott.  U  UUb,  200,  44  P.  2«t. 
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if  914  »t  wq.,  eontett  aa  eleetlM  t»  Aetermiae 
.nt«  qaestion  of  th«  organimtloQ  ,of .  tba  diatrtet. 
Imt  the  remedy  is  not  •zdunte.  bat  cnmula- 
tlve  with  th«'  remedy'  by  qao  warttuito. 

TBd.  Note— For  other  cases,  S«e  Schools  tjod 
Sohool  Distripta.  Cent  Die  11  48^  46.  47-4»; 
Dec.  Dig.  I  sS.»i  ,       1 

<l.  Quo  WAJUUNTO  d  lG*)-'PAiBTI«8  BRTHW 

TO  Attack— EaTOPPxi:.. 

The  state,  miless  estopped  for  spedal  tea- 
•ons,  may  assail  thi  organusatioii  of'  any  pab^ 
lie  corporation  by'  qao'  warranto,  and  ouiarB 
havinc  the  necessary  interest .  In.  tlfe  subject 
of  the  action  may  In  a  proper  manner  also  as- 
sail sOch  organitation. 

'    [Bd.  Kote.— For  other  cases,  see  Qho  War- 
nutto^  Cent.  Dig.  {  17;   Deo.  Dtg.  |  16.*] 
7.  Quo  Wabbahio  (i84*>-'PABma'BitTni«i) 

10  Sub-  •    ■ 

Where  there  Is  a  union  of  pgblic  and.  pri- 
Tata  interest^'  an  individual  in  whom  the  pri- 
Tate  Inteirest  Is  vested  may' file  An'  Informa'tion 
■HtiaK  fortA  !th*.  facta, .  inolw^lnR .  the  natnre 
of  his  interest,  and  present  it  to.  the  Attorney 
General,  or  sthte's  attorney,  who  may  bring 
soch  action  to  determine  the  rights  of 'ifte  In- 
diTidual,  and,  yAmn  the  Attorney  Geneml  or 
State's  attorney  refuses  to  sqe,  the  IndividuBl 
may  present  the  information  to  a  court  having 
Jansdiction  to  hear  a<itionB  In  qilo  warranto  to 
veqniire  the  Attorney  General  -  or  st»tie's  attov« 
nay  to  show  oaase  irby  be  should  not  hdnc  the 
action  on  the  relauon  of  the  individual,  ..aQi), 
on  such  application,  the  Attorney  General  ot 
state's  attorney  may  show  good  cdnse  why  the 
action  should  not  i  b«  iostitnted,  and  the.  ovutL 
if  satisfied  with  the  reasons,  may  r.efu«c  the 
application,  but  otherwise  It  may  order  the 
bringing  of  the  action  on  the  relation  of  the 
iiKUTidtiBl,,and  on  a  hearing  rsndar  jadgmcnt 
granting  proper  relief. 

[Ed.  Note.— For  other  case?,  see  Quo  War- 
ranto, Cent.  Dig.  t  41;   Dec.  Dig,  (  ai*] 

Appeal  from  plstrict  Clouri,,  Wa^atc^ 
Coonty;  J.  B.  Booth,  Jiidga. 

Quo  warranto  by  the  State,  on  the  relA- 
tlon  of  T.  J.  Murdock,  against  Oison  Ryan 
and  others  to  test  the  valldltjr  of  a  high 
school  district  From  a  jud^eot  for  ce- 
lator,  defendants  appeal.  Reversed  wad  re- 
manded. 

W.  S.  Wllles,  of  Hdbae,  and'Bl  A.Walt(«it 
^  Salt  Lake  City,  fmr  apptilanta.  J^  W.iJL 
'WlilteoottoD,  of  ProTo,  for  moondeat. 

FRICK,  O.  J.  The  respondent  aeked,  aad 
'Obtained,  leave  front  the  district  court  'Of 
Wasatch  county,  Utah,  to  file  an  infonnar 
tlon  and  bring  an  action  In  the  natare  of 
4U0  warranto  to .  test  the  validity  of  the 
4»ganizatioD  of  what  is  known  «a  the  "Wa- 
Mtcb  High  School  District,"  in  said  Waaatch 
-coonty,  and  alao  to  test  the  right  of  the 
•everal  appellants  to  act  as  thei  truBteea  of 
the  said  high  school  district.  ^Tbe  Infomwr 
tlon  was  filed  on  the.  1st  day, of  Juoe^  1910, 
jud  the  action  or  proceeding  was  comsaenced 
and  prosecuted  in  the  name  o^  the  sti^te  of 
Utah  on  the  relation  of  resirandent  Re- 
spondent in  the  Information,  In  snbstance, 
alleged  that  at  the  time  the  information  was 
filed  he  was  a  dtleen,,  a,  resld^t,  and.  tax- 
payer within  Charleston  school '  district  Mo. 
4.  In.  Was^t^  county,  Utah;  that  op  the  8th 


Oaf  of  Febmarr,  10OS,  a  eertala  Botle*  was 
pasted  in  five  public  idaces  within  said 
Oharleston  school  district,  glvlac  notice  to 
the  electors  that  an  election  wonld  be' held 
at  a  time  and  idace  therein  spedfled  tor  the 
^"parpose  of  voUng  by  ballot  for  or  agalliat 
the  organisation  of  a  high  school  distifet^to 
be. composed  of  two  or  more  of  the  follow- 
ing.named. 'contlgnona  school  districts  within 
the  coonty  of  Wasatob.'?  The  notice. also 
e<mtalned  ttk*  aames.>«if .  the  districts,  and 
stated  the  lio»rs  at:  whleh  the  polls:  wOidA 
.open  and  don;  that, /tb  jrataoadce  of  said 
notice,  a  pretended  election 'vaa  held  in  said 
:Ch|icIeBton  district  loa  the  3d  day  :0f  March, 
1908,  a  return  of:  which  was  matle,.  and 
which  showed  that  a  majority  of  the'qnallr 
'fled  electors  of  said  dlstrlet.  bad  voted  ia 
favor  of/  oelttflg  with  the  other  achooi  dJB- 
trlctsinamed  ifotr  the  purpose  of  orgaokiBca 
high  school  I  dj«trk«;  itbat'tbe  tellots  vote< 
at  sooh  electjlpn  were  In  the  lellowlng  &>mi{ 


Tor  High  School 


Mo; 


;"  that  no  other  notice  of 


«Ie(tlon  was  ever  'glv<>n  -aiid  no  othtAr  'ele<^ 
tlon  except' as'  stated  <iv4r' 'held;' that  tlkie 
notices  were  posted  In  each  of-  the  otbet 
school  distrlots  Vn-  said  Wasatch  countr,  and 
that-  a'  pretdided  Election  wat'held  lb  eseli 
onie  at  wbldisitellar  baHots^were  cast  and 
returns  of  sAld..  eleelloni  werb  misAti  8bow<- 
&ig  that  a  majority  of  tiie  qoallfled  cdeotors 
in  each  of  said  adiool  dtetrlds  had  voted 
iB'  favor  of  «rganiElns  a  high!  sdiool  dtetrict 
in 'said:  Waaatch  «oataty  as  afbreMia; -that 
said  school  dtstrlctis. out  of  wbMi  feald'hi^h 
sdiool  dlstridt  was  intended  to  be  'ftormed 
are- not  oonttgooos' teiWtony,  and''dmt>thtoe 
is  ne  sndi  municipal^  oorporatlob' as '"WkM. 
aaUih  High  School  District";  thait' aich!«C 
the  appellants  iiamlad,  rezocpt' OrdoaRyhn, 
f'dalms  to  be  a  aemtter  of  the  board'  M 
traatees  of  the^iriald  aUegiad.Wasatdh  high 
school  district,  and  that,  a^qw^ant' Dirsoii 
Ryan  dalnas  to  be  e»-aAdo'<>rfcideiit  ef  said 
alleged  board  by  reason  of  the  fact  that,  he 
is  the  coontT 'SopertnttBdent'tot  sdiools.fii 
said  Wasatch:  Qooatjr";  that  each  of  said 
appellants  .  hddatsald  -  office-  wlthcUt  i  biny 
right  In  law^  aoid  that  they  and  each  of  them 
■ido  now  nsnp  ^nlawfullF.  opom  the  .state 
of  Utah,  to  the  damage  of  the  state  of  Dtah( 
and  Kgalwt  .the  ipeace  and  ^dignity  tbereofi 
and  against  the  form  of  the  statute  Uieceofw'! 
It  is  also  alleged  in  the  infongaatioD  that 
the  relatmr  raypTlsed  the  Attorney  €ten(f!a) 
of  the  state  of  Utah  ;of  the  toregcdng  facta* 
"iuid  requested  him  In  hia  official  capadtji 
to  Institute. Ibeae-.'proeeedlngB,  faut'to<doao 
the  said  Attoonay 'General.  ihas^Mfusedi.  and 
still  rafHses,  ta  .the  great  detrimenb-  o£:  tb* 
state  of  UttJi,.  and-. therofor*,  (and  that-.ttw 
wrongs  done  .t«  the  stwte  «£  ytak  in  .manoeB 
and  font)  abov«.set  fbrtfa. stay  boi corrected 
this  rdator  Institutes  these. pprocsedlngsr on 
behiUf  of  tbest^t^"    The:  prayer  Is  as  fol-' 
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dowst  "  "^Whertfore,-.  iflaliitlfl-  attdahdS  jH*fe- 
Metit  as  to  the  vallcHty  of  tbe  organlztttlon 
<at  sattl  Wasatch  high  sdhooi  district,  and  as, 
■to V  the  light  of  the  defendants  to  exercise 
'thfe  lOfflte.  of  trustees  thereof.". 
'-•The  appellants  assailed  the  right  of  the 
oresiidndent  -  to  institute  and  prosecute  the 
probeedings,  and  also  assailed  the  Jurisdic- 
tion of  the  court  to  permit  hlsi  to  do  so, 
■first,  by  a  motton  to  rescind  the  leave 'grant- 
<ed  by  the  court  to  Ale  the  Information;  sec- 
ond, '  t^  a  generial .  destmrrer  for  '  want  of 
facts;  and,  third,  tiy  spieclal  demurrer  in 
■wMch  diey  assailed -the  power  and  jurlsdic- 
,tlon  of  the'  court  and  the  legal  capacity  and 
right  of  the  respondent  to  prosecute  the  pro- 
ceedings for  and  on  behalf  of  tbe  state.  The 
motion  and  demurrers '  were  ovetruled,  and 
the  appellants  answered.  Iti  View  of  the 
condiislons  reached  by  tis,  It  is  not  deemed 
becessary  to  refer  either  to  the  defenses 
Sfet  forth  in  the  answer  or  the  findings  of 
the  court,  except  to  state  that  findings  were 
made  in  favor  of  the  relator,  and  that  judg- 
ment waa  entered  in  wlilch  it  was  adjudged 
«und  decreed  "that  Waaatch  high  school  dis- 
trict has  never  been  legally"  organized,  and 
bas  never  had  "and  has  not  now  any  legal 
ezlBteDce."  It  was  farther  adjndged  "tliat 
the  exercise  of  the  office  of  trustees  of  Wa- 
satch high  school  district  by  the  defendants 
Is  a  usurpation  upon  the  state  of  Utah,  is 
wrongful  and  without  any  warrant  of  law," 
and  that  the  relator  recover  his  costs.  We 
have  bem  thus  partlcalar  in  stating  the 
claims  of  tbe  >  tela  tor  and  the  relief  granted 
by  the  court  to  show  that  the  rights  In- 
volved; and  the  relief  granted  were  clearly 
and  entirely  of  a  public,  and  not  of  a  pri- 
vate; natnre.- 

.  Counsel  forx  appellants  contend  that  for 
the  reasons  Just  stated  the  'tourt  clearly 
erred  in  pertuLtting  thte-  faiformatlon  to  be 
filed  by  respondent  as  a  private  citizen  and 
taxpayer,  and  .'furth^  erred  In  not  sustain- 
ing the  special  and  general  demdrrers  to 
tbe  infonnation,  and  In  enteMng-  tbe  Jndg- 
tneat  and  decree  as  aforesaid. ' 

[1]  The  proceeding  >ta  'the  nature  of  quo 
warranto  is  regulated!  by  statute  in  this 
state.  Oomp.  Laws  1907,  f  3608,  is  as  fol- 
lows: "A.  civil  action  may  be  brought  in 
the  name  of  the' state:  (1)  Against  a  per- 
ton  whO'Tisurps,  intrildes'lnto,  ornnlawfally 
holds  or  exercises,  a  public  office,  dvlt  or 
military,  or  a  franchise,-  within  this  state;  or 
an  office  in  a  corporation  created  by  the  a'u- 
tiiorttsr  of  the  state;  <2)  «galnst  a  public  of- 
ficer^ civil' or  military,  Who  does  or  sufferd 
to  act  widcb)  -  by  the  provisions  of  law, 
wtoltB-a  forfeftare  of  bis  office;  (S)  against 
anassooiatlon  of  persons^  who  a<it'  ak  a  cor- 
poration! within'  tMs  stater  without  'being  le- 
gally liieorporat«fl.'^  Section  3610;  in  iial>^ 
Stance,  provides '  that  a  Ifke  action  may  be 
brought  against'  a  ''twrpotatlon'  {t)  when  it 
has  ptCepded^  against  any  I9.W  under  which' 


it  was 'treated  ■;■  (2^  wheh  it  hasfOrftlted  its 
privileges  .and  franchises;  (3)  when  it  JiaS 
commuted  or  omitted  an  act  amounting  to 
a  forfeiture  of  Its  franchises;  (4)  "when  it 
has  misused  a  fraDchlse  or  privilege  con- 
ferred upon  it  by  law,  or  exercised  a  fran- 
chise ■  or  privilege  not  so  conferred."  Sec- 
tion 3611  is  as  follows:  "The  Attorney  Gen- 
eral, when  directed  by  the  Governor,  shall 
commence  any  such  action;  and  when,  upon 
complaint  or -otherwise,  he  has  good  reason 
to  believe  that  any  case  specified  in  the  pre- 
o^ding  section  can  be  established  by  proof, 
he  shall  commence  an  action."  Section  3612 
is  as  follows:  "Such. officer  may,  upon  his 
own  relation,  bring  any  such  action,  of  he 
may,  on  leave  of  the  court,  or  ajudge  i:here- 
of  in  vacation,  bring  the  actios  upon  the  re- 
lation of  another  i>erson;  and  If  the  action 
be  brought  under  sub.  1,  sec.  3609,  he  may 
require  security  for  costs  to  be  given  as  in 
other  cases."  Section  3613,  among  other 
things,  provides  that  "a  person  claiming  to 
be  entitled  to  a  public  office  unlawfully  held 
and  exercised  by  another  may,  by  himself 
or  by  an  attorney  and 'counselor  at  law,  bring 
an  action  therefor  in  the  name  of  the  state, 
as  provided  in  this  chapter."  There  are  ad- 
ditional sections  relating  to  what  must  be 
stated  in  the  Information,  what  courts  have 
Jurisdiction,  the  procedure  and  Judgment, 
but  none  of  these  matters  are  material  here. 
By  a  mere  cursory  examination  of  the  fore- 
going provisions  of  our  statute .  It  will  be 
seen  that  there  Is  one,  .and  only  one,  con- 
dition under  which  a  private  p^rsou  may 
bring  an  action  in  the  nature  of  quo  war- 
ranto In  the  name  of  tlie  state,  and  that  is 
when  h^  is  "claiming'  to  be  entitled  to  a  pub- 
lic office  unlawfully  held  and  exercised  by  an- 
other." In  all  other  Instances  mentioned  in  the 
ftfregolng  section  the  Attorney  General  must 
bring  the  action  in  the  name  of  the  state 'on 
Ms'  own  relation,  or,  "on  leave  of  court," 
may  bring  It  "upon  the' relation  of  anothier 
person."  It  is  not  necessary  for  na  to  pause 
at  this  time  to  show  the  nature  and  history 
of  an  actio*  or  proceeding  in  tbe  nature  of 
quo  vrarranto.  It  muSt  sufllce  to  say  that 
such  a  proceeding  always  was,  and' still  re- 
niains,  a  proceeding  fo*  the  purposie  of  de- 
tetalnlug  or  vindicating  rights  of  a  public, 
and  not  those  of  a  private,  nature.  It  la 
true  that  ther*  are  Instances  where  statutes 
like  ours  permit  a  pritate  person  to  bring 
the  actibn  In  the  name  of  the  state  to  de- 
ternline  Ms  right  to  a  public  office.  Even  In 
such  a  case  the  state  or  public  is  Interested, 
and,  unless  there-  be  a  statute  expressly  per- 
imitting-  the  claimant  of  a  public  office  to 
bring  the  action,  it  must  be  brought  by  some 
state  offltflal  on  the  relation  of  the  claimant 
of  the  o'fflce.  To  this  effect  Is  the  great, 
we  may  say  the  overwhelming,  weight  of 
authority. 

ri]  Wfrere,  however,  -there  is  a  statute' fetf- 
tborlzi^  .fiisi  j^dlvidual .  claimlnx  the.  rlghf 
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to  a  public  ofBoe-  to  bdng;  tbe  sctton,  its. 
alone  may  control  tbe  same.  State  y.  Kl- 
Uott,  13  Utab,  200-206,  44  !Pac  248.  By 
wbat  we  bare  said  we  do  not  mean  tbat  a 
person  cJatmiug  an  office  In  a  private  cor- 
poration may  not  bring  an  action  In  tbe  na- 
ture of  quo  warranto  to  determine  bis  rlgl^it 
tbereto. 

[3]  By  referring  to  the  Information  or 
complaint  filed  by  tbe  respondent  in  this 
proceedipg,  It  becomes  aPPsrent  tbat  he  did 
not  claim  the  right  to  any  public  office,  nor, 
so  far  as  the  statements  in  the  information 
are  concerned,  does  it  appear  that  be  bad 
any  interest  in  the  controversy  except  such 
as  any  other  citizen  and  taxpayer  has.  Such 
an  Interest  under  tbe  almost  uniform  hold- 
ings of  t;be  courts  is'  entirely  losufflclent  to 
austain  an  action  to  tbe  nature  of  quo  war- 
ranto. Tbe  rule  prevailing  In  most  states  Is 
admirably  stated  la  32  Cyc,  1432,  in  the  fol- 
lowing words:  "The  right  to  file  an  informa- 
tion In  the  nature  of  a  quo  warranto  be- 
longs to  tbe  state,  and  tbe  institution  of  tbe 
action  is  a  matter  within  tbe  discretion  of 
tbe  Attorney  General;  and  the  Attorney  Gen- 
eral or  other  authorized  state  officer  must 
Institute  quo  warranto  proceedings  for  the 
redress  of  Injuries  to  the  public  right  Stat- 
utes abrogating  the  common-law  rule  have 
not  usually  affected  it  so  far  as  It  concerns 
proceedings  essentially  public  in  purpose.  A 
refusal  iy  the  Attomev  General  to  prosecute 
in  such  cases  does  not  give  a  private  person 
the  right  to  proceed,  nor  can.  the  state  offl- 
eer  he  compelled  to  l>ring  quo  warranto  pro- 
ceedings. Under  .statutes  wliich  authorize 
the  Attorney  General  or  state's  attorney  to 
petition  for  a  writ  of  quo  warranto  at  the 
Instance  of  private  persona.  If  private  rights 
are  imvolved,  tbe  consent  of  tbe  state  officer 
is  essential,  and  tlie  writ  cannot  otiierwise 
l>e  issued  'for  tbe  redress  of  tbe  private  in- 
Jury.  Provision  baa  been  made  by  statute 
in  several  states  for  quo  warranto  proceed- 
ings to  redress  private '  Injuries,  whereby  an 
applicant  may  obtain  the  writ  upon  showing 
an  Interest  distinct  from  that  of  tbe  public, 
such  as  a  right  in  himself  to  an  office.  In 
such  cases  the  consent  of  tbe  State  is  not 
required,  and  it  need  not  be  all^ed'that  the 
Attorney  General  has  refused  to  act.";'  (Ital- 
ics ours.)  Tbe  foregoing  t^xt,  wftU  tbe  ex- 
ception of  the  italicized  portion,' tb  which 
we  shall -refer 'later,  is  fully  sustained  by 
•the  following  well-considered  cases)  People 
T.  Healy,  230  III.  280-296,  82  N.  B.  599,  15 
L.  R.  A.  (N.  8.)  603;  Hanpt  v.  Rogers,  170 
Mass.  71,  48  N.  E.  1080;  Porter  V.  People, 
182  in.  516,  55  M.  E.  849;  State  v.  Taylor, 
208  Mo.  442,  106  S.  W.  1023,  13  Ann.  Cas. 
1058 ;  Toncray  v.  Budge,  14  Idahd,  (fel,  95 
Pac.  32-33;  State  v.  Olson,  107  Minn.  186, 
119  N.  W.  799.  21  L.  R.  A.  (N.  S.)  685 ;  CTty 
of  Chicago  v.  People,  80  111.  496 ;  Miller  v. 
Town  of  Palermo,  12  Kan.  14;  State  v.  Tra- 
cy, 48  Minn.  497,  51  N.  W.  613  i    Steelman 


T.  Viewers,  51  N-  J.  Iaw,  180,  ,17  Atl.  163, 
14  Ajoj.  St.  Rep.  675;  MlUs  v.  StajiP,  2  Wash. 
666.  27  Pac.  560.        .  '  ■, 

,  In  State  v.  Olson,  supra,  the  Supreme 
Court  of  Minnesota  so  well  reflects  the  situa- 
tion in  this  state,  and  so  clearly  states  the 
reasons  why  private  i)erson8  without  special 
interests  should  not  be. permitted  to  inter- 
fere in  maitters  such  as  are  Involved  in  tbis 
proceeding,  that  we  take  tbe  liberty  of  adopt- 
ing the  following .  extract  from  tbe  opinion 
in  that  case:  "We  liave,  then,  squarely  pre- 
sented tbe  question  whether,  where  the  At- 
torney General  refuses  to  Interfere^  proceed- 
ings In  the  nature  of  quo  warranto  may  be 
instituted  in  this  court  by  a  private  dtlzen 
having  no  interest  In  tbe  subject-matter  of 
the  controversy  distinct  from  the  general 
public  tb  determine  the  legality  of  the  pro- 
ceedings had  for  the  purpose  of  creating  and 
organizing  municipal  subdivisions  of  tbe 
state.  The  question  has  been  informally  pre- 
sented In  other  applications,  and  disposed  of 
without  a  formal  opinion.  We  deem  it  ad- 
visable at  tbis  time  definitely  to  settle  the 
question  for  guidance  in  the  future.  Tbe 
question  whether  proceedings  may  be  so  in- 
stituted to  determine  tbe  title  of  a  person  to 
a  public  office  has  often  been  before  the 
court  in  one  form  or  another,  and  in  Bar- 
num  V.  GUman,  27  Minn.  466,  8  N.  W.  375, 
38  Am.  Rep.  304,  tbe  right  was  denied.  But 
in  State  v.  Dahl,  69  Minn.  108,  71  N.  W. 
910,  it  was  held  discretionary  with  the  court 
whether  to  grant  the  writ  or  not,  where  tbe 
office  was  filled  by  appointment,  and  not  by 
election.  But  neither  of  those,  cases  neces- 
sarily applies  to  one  involving  tb^e  legal  ex- 
istence of  a  municipal  or  quasi. ^iinlc^al 
corporation.  Corporations'  of  that  character 
can  I>e  created  only  by  the  state,  acting 
through  the  legislative  department^  and  ,are 
brought  into  existence  for  public,  and  not 
private,  purposes.  They  derive,  their  fran- 
chise from  the  state,  and  are  created  for  the 
better  regulation,  and  government  of  local 
affairs,  and  for  the  enforcement  of  laws  en- 
acted for  tbe  general  welfare.  Conceding 
for  present  purposes  the  right  of  a  private 
citizen  in  special  cases  to  institute  proceed- 
ings .to  test  the  ifigbt  of  another  to  hold  an 
office  in  such  a  corporation,  and  fpT  which 
the  applicant  for  tbe  w^it  I9  not  a  claimant, 
when  he  g(>es  further  with  his  application, 
and  iseeks  to  attack  the  legal  existence  of 
the  corporation  and  its  right  tb  exercise  its 
public  functions,  a  right  derived  wholly  from 
the  state,,  be  encroaches  upon  a  domain  in 
which  his"  Interests  are '  not  distinct  from 
those  of  the  other  citizens,  and  he  should  not 
be  beard.  In  such  a  case  the  right  to  in- 
stitute an  inquiry  Into  the  legality  of  the 
acts  of  tbe  corporation  'should  be  confined 
to  ttie  law  bfficer  of  the  state,  tbe  Attorney 
General."  Numerous  cases  are  there  cited. 
In  Miller  v.  Town  of  Palermo,  12  Kan. 
supra,  the  rule  is  stated  in  tbe  headnote 
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(wkch  coi;^tly  refleAs  the  dedslbti'  written 
by  Mr.-Jiifttlce  Brewer)  fltt  follpws:  "PriVate 
Individuals  who  have  no  interest  other  than 
ks'citizeus;'* residents,  and  taxpayers  of  a 
aiuntcipdl  corporation  cannot  maintain  an 
.Action  of  quo  warranto  against  such  corpo- 
'ratlon."  ■  Jil  that' case  the  purpose' of  the 
proceeding  was  to  "'dissolve'*  the  corporation 
because  not  legally  organized  aiiff  to' oust  the 
"pretended  officers"  of  said  corporation. 
'i»V'lthout  quoting  from  the  cases,  we  say, 
Without  hesitation,  that  all  those  that  We 
have  cited,  aS  well  as  nlahy  others,  Will  lie 
found  to  fully  sustkin  what  la  Said  In  ihe 
foregoing  quotation,'  ,  '    '. 

So  far  as  .is 'disclosed  from  the  Informa- 
Wpii  filed  by  respondent,  all  his  lii,teresf  in 
this  controversy  cobilsts  in 'being' a  citizen, 
of  this' statfe  and  a  resident  and '  taxpayer 
within  Charleston  school  district,  'W^asatch 
county.  It  la  not  such  an  interest  as  will 
aiutborize  hjm,  under  our  statute,  to,  bring 
an  action 'of  quo  warranto  to  test  tlie  valid- 
ity of  a  public  corporation,  although  such 
oorpftratlon  Is  but  a  schpol  dlstti<;,t  With  but 
limited  and  defined'  poWers.       "  '    ']  . 

[4]  S'flch  a  corporation  Is,  nevettbeTe.ss,  one 
that  Is  cr^t^  by  the  laws.of  this  state,  and 
Is  an  arm  bf  the  scite  through' whjcn' the 
state  government,  to  spthe  extent  at  least,  Is 
bepeflted.  What  right  has  a  prlvfite,  tadi- 
rldual,  without  somp  special  Interest,  i6  rush 
Into 'the 'courts  of  the  state,  an^" 'asK  to  dis- 
solve the  goVferiimental  agencies  of 'the  State? 
AJthbugh  th°e  'organization  of  such  ad  agency 
niay  he'  very  irregular,  yet  the  state,  whose 
agedt  it  Is,,  for  very  good  aild  Sufllclent  rea- 
sohs,  ma/not 'deslrfe' the  agency  to  be  dis- 
solved.'' Mjoreov'er', 'conditions  mtty  KaVe  aris- 
en Subsequent  to  the  organization,'  however 
Inipe'ffeet  that  iiiay  have  been,  which  estop 
eVeii  the  state  froni  asking  a  dlssolQtlon  of 
such  corporation,  ^haU  a  private  citizen  be 
permitted  to  do  what  even  the  state"mlght 
hot  be  all'owed  to  do  with  regard  to  one  of 
its  owi^  creatures?  The're  is,  there  can  be, 
but  one  ahswer  to  the  'foregoing  jqniestion. 
In  this  case  the  court  proceeded  to  hear  and 
determine  matteris  In  which  the  state  was 
•(ritally  Interested  without  even  Inviting  It  to 
Come  into  court,  and  this,  too,  after  the  only 
officer  whose  right  It  Is  under  the  law  to 
bring  such  an  a.ctIon  had  recused  to  do  so. 
Counsel  for  the  respondent,  however,  con- 
tends that  where,  as  In  this  case,  the  Attor- 
ney General  refuses  to  act,  a  private  indl- 
vidUfti  should  be  'permitted  to  bring  the  ac- 
tion, and.  unless  this  is  done,  there  can  be 
'ho  remedy  or,  relief  for  an  Injhr^d  Individ- 
ual.   This  does  not  at  all  follow.  '. 

Hi]  In  the  first  place.  It  appears  from  the 
Information  .that  the  ground  upon  which  re- 
spondent bases  his  right  to  maintain  this 
action  Is  that  the  votes  cast  at  the  election 
at  which  the  proposition  of  whether  a  high 
school  district  should  be  organized  In  'Wa- 
satch county  or  not  were  not  legally'  cast 


If  t&labe  S<>^£hat'  Is,  'if,  thei-e  were  llfegftl 
vptes  cast 'tor  any  reason — ^respondent  had 
the  right  to  institute  an  election  contest  nn- 
de'r  the  provisions  of  Comp.  Laws  1907,  f 
914  et  seq.,  without  asking  leave  from  any 
"one.  True,  such  a  proceeding  would  have  to 
he  commenced  and  prosecuted  promptly,  and 
could  not  have  been  commenced  when  this 
proceeding  was  instituted.  ,  It  'was,  however, 
a  remedy  which  the  respohdent  could  have 
Invoked,  and  tbus,  instead  of  seeking  to  dis- 
solve a' '  public  'corporatUm,  he  could  have 
pr^ei^ted  its  organization,  and  wonld  thus 
hot  have  been  required  tO  Intermeddle  ■with 
ot  assail  9hy  rl^t^  because  none  would  have 
then  existed!  Counsel  for  appellants  iuBiat 
that  such  a  '  contest  was  respondent's  only 
remedy.  Although  there  are  some  authorities 
to  that  effefet;  we  think  that  the  best  reason- 
ed cases  are  tb'  li'e  contrary. 
'  [61  It  IS  certainly  clear  that  the  State,  un- 
less estopped  for  special  reasons,  can  as- 
sail the  Organization  of  any  public  corpora- 
tion in  an  action  of  quo  warranto,  and,  if 
the  state  can,  we  can  see  no-  gOod  reason 
why  others'  In'  k  proper  manner  cannot,  pro- 
vided 'such  others  have  the  necessary  interest 
In  the  subject  of  the  action.  In  the  latter 
class  of  caSes  the'  courts  hold  that  the  rem- 
edies bir  contest  and  by  quo  warranto  may  l>e 
cnmulative,  'and  not  exclusive. 

[71  Where-  the  courts  dffter  and  divide  la 
Upon  the  proposition  we  have  italicised  in 
the  quotation  tak«ai  from  Oye., '  namely, 
whether  the  Attorney  treneral.  In  whom  is 
-rested  a  discretion  to  hrlng  all  such  actions, 
may  be  controlled  hy  the-'  courts.  Some 
courts  hold  that,  although  tliere  may  M  some 
special  interest  in  >a  prtrafee  citizen  which 
would  entitle  him  tv  invoke  the  aid  of  the 
Attorney  General  to  bring  an  action  on  his 
relation,  yet.  If  the  Attorney  Geubral  refuses 
to  bring  such  an  action,  the  courts  cannot 
control  hlxu'  or  compel  him  to  do  so.'  In  WB 
Judgment  the  better  reasoned  cases  are  to 
the  contrary.  In  cases  holding  to  the  con- 
trary It  is  held  that.  If  there  is  a  union  of 
public  and  private  Interests,  the  individual 
in  whom  the  private  interests  are  vested 
iuayi  pEefiace  an  information  in  which  all  tlie 
facts  ^re  set  forth,  iocluding  the  precise  na- 
tqre  of'bls  interest,. and  he  may  present  such 
an  in.^rruation  tp  the  Attorney  General,  or 
the  8ta(0's  attorney  If  thefeibe  one,  who  may 
bring,  such  an  action  and  .ilemand  that  the 
.Attorney  General,  or  the  state's  attorney, 
hrli)g  an  action  to  determine  such  Individual's 
rights.  .If  In  case  there  Is  some  private  in- 
terest the  Attorney  General  or  state's  attor- 
ney Defuses  to  bring  (he -action,  the  Indi- 
vidpaL  having  such  special  Interest  may  then 
present  the  information  to  the  court  having 
Jurisdiction  to  hear  actions  In  quo  warranto 
and  may  make  an  application  to  that  court 
to  require  ttke  Attorney  General,  or  state's 
attorney,  to  show  cause  why  he  should  not 
bring  an  action  upon  the  relation  of  the  in- 
dividual insisting  as  aforesaid.     Upon  such 
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aA  appU«attoa  >  tbe  Attora^  .-Gcoerat  may 
Bfaow  tbat'tbeie  are  xeoaona'.or  good  canse 
wby  Bach  an  action  sbould  not  then  be  In- 
stituted, and  the  court,  U  it  should  find  tbe 
Attorney  General's'  reasotis  Veil  founded, 
may  refuse  the  application.  Or,  If  the  court 
finds  that  the  Indindual's' Interests  can  b* 
segregated  and  the  state's  Interests  preserv- 
ed without  prejudice  to  either,  the  court  may 
order  the  Attorney'  Cfwiera'I  to  bring  an  ac- 
tion of  quo  wiarranto  on!  the  relation  of  such 
IndlTldual,  and,  upon  a  hearing,  render  such 
jtidgmedt,  or'  grant'  soeh'' relief,"  «8  may  be 
just-  and  proper.  •  To  this  'effedt  are  the  f<rf- 
lowlng  cases:  Laaiot^aux  r.  Attorney  Oen- 
eral,  89  Mich.  146;  50  N.  W.  812;  Cain  ▼. 
Brown,  111  Mich:  697;  70  N.  iW:  38?;  In  re 
Bank  of  Mt.  Pleasbnt,  6  O&lo,  250;-  People 
V.  Healy,  280  111.  280,  82  X  B.  099,  16  I/.  R. 
A.  (N.  S.)  808.  In  the  foregoing  ca's^  others 
are  referred  to  which  we.  need  not  elteh^e. 
In  ft  later  Ohio  case  entltledi  Thompson  t. 
Attorney  een^ral,  48  Ohto  St.  65S,  91  V<  B. 
742,  K  Is  held  that  the  discretion  of  the  At-^ 
torn^  OeneraL  catoot  he  controlled  by  tbe 
eonrta,  ^bnt  in'  that,  case  the  feints 'involved 
wereentlcel^  public.  Where  the  Mghts  are 
purely  public,  then  many  courts  hold  that  a 
private  citlaennwy' not'taiterrebe  to  compel' 
the  AttorMy  Gretaeral  Jbv  act,  •fitnoe  such ' » 
ettitaen  has. no  ligbt-to  interfere 'with. the 
duties,  of  the  Attorney  General.  <  ' 
'  The  respondent,  the>«foce,'iMlt  lonly  had  A> 
lemidy  by  instituting  an:«ieetion  contest,'  but 
in  ca<e  be  has  a-qtecial  IntereBt  be'  mfky  also 
request  thib  Attorney  General  -to .  bring  a* 
action  of  quo  warnlnto>  utMtt  hla  nelhtion; 
and,  if.  the  Attorn^  General  teCuses-  to-  do 
■0,  respondent'-maiy  them  Invoke  the  aid  of 
the  court,  and,  U^be  east  shew  .that  he  has  a 
spedal  Interest  to-  protect, .  the  oourt  may 
order  the  Attorney  General  to  bring  the  ac-i 
tlpn  npon  his  relation,  and  the'  court  will 
then  determine  ms  >rlgl|t8,  aa^  give  him  such 
teUef  as  he.imayibe  entitled  to, under,  the 
law.  Our  statute^  howjever,  :doeB  n9t"permlt, 
nor  can  the  courts  of  tbi^.atatn  allow,  a  dtl- 
aen  to  interfere  with  the  Btate  agencies  'with- 
out qho'wlng  that  he:  has  aomeisneclal  Inters 
est  which  requires  protection.-  .Counsel  :for 
respondent  has  seferred  Ufl  to^tbe  -case  of 
State  y.  Small,  decMted  in  liH>6!<by  the :  St 
louis-  Court  (^Appeals  and 'reported  in  131 
Mo.  App.  479,  -lOe  .S-  .W.  1079.  0O\msel  Beetu 
to  rely  upon  that  case.  A  -mere  -oeiwory,  ex- 
amination, however,  sbowH  that  that;  case 
was  mroaecnted -under- the  .'provisloBB  of  thn 
BevJaeil  Statutes  of  .Ml^j»<i!n,  i  4457.  Tbe 
general  rule,  and  the  one  we  hw«  attempted 
to  follow,  is  laid  down  by  the 'Supreme  Court 
pf  Missouri  in  tbe  cape  'of  State: v.  Taylor, 
208  Mo.  442,  106  S.  Yf-.  1023,  13  Aan..-  Oas. 
1038,  to  w&lcb  we.  have  already  referred. 
l^e  case  of  State-  v,  iimaUi  therefore,  has 
jfxt  appllqation  beiie.'  Counsel  «lao  citee  the 
caeea  of  Roeser  y.  Qartland, '75- Mich.  143, 
42  N.  W.  687,  and  State  v.  Al«cander,  129, 


lewa,  638('  105  M;  W>  MZlt  The  ease  from 
Michigan  was  In  fact  prosecuted  by  the 
state's  attorney,  and  hence  the  state  was 
represented  by  its  counsel,  and  the  case  from 
Iow|a>  like  the  Missouri  ease,  was  prosecuted 
under  a  statute  expressly  authorizing  the 
prosecution.  Code  of  lo'wa,' Annotated,  1897, 
i  431^. .  These  are  the  only  cases  counsel  has 
referred  us  to,  none  of  which,  is  in  point. 
We  have  not  been  able  to  fltid  a  'ca*e  where. 
In  the  absence  of  an  e^xpresa  statute,  any 
court  has  permitted  a  private  person  to  bring 
and  maintain  a  case  under  tacts  and  dndunKi 
stances  like  those  disclosed  in  the  informa-' 
tion  filed  in  this  case. 

I^r  the  reas<H)8  stated,  we  are  clearly  of 
the  Ophilbn  that  tbe  court  erred  In  overruling 
the  demurrers,'  ind  In  proceeding'  t6  hear  and 
determln|e  the  case.  The  J-g^gment  Is  there- 
fore reversed,  and  the  cause  remanded  to 
the  district  court  of  Wasatch  county,,  'with 
directions  to  sustdln  tl)e  demurrers,  and!,  in 
view  that  respondent- eaonot  maintain '  this 
proceeding  for  the  reason*' herein  Stated,  said 
court  is  I  directed  to  dismiss  the  proceedings 
at  the  copt  pf  respoodept.  Ai^eUants.  to  re^ 
cover  costs  on  this  appeal,, 

Mccarty  and  BTBAUP,  n^  cencnn 


ROHWEB  V.  DISTRICT  <50itWD  OF  FIRST 
.       WDIGIAL  DIST.  et  aL 
(Supreme  .Court  of  T?tah.    May  11,  1012. 
"■        RfehearipgDenied  Juii?  20,.  1912.) 

1.  iRFANis  (S  22*)—Capax!itx,  to  Takb  Tuxb 

TO.  Land. -..':- 

The  -mere  -fact  that  i  a,  grantee  in  a  deed  i* 
an  infant  does  not.  pre  vent  .the  title  from  ipaaari 
ing.  K    .'•-  ■' 

'-  [Ed.  -  Note.— For   other  'casea*    see  -  bifaats, 
Cent.  Dig.  H  221  23;   Dec  Dig.  (  22,»J 

!?; .  Ce?IIOBARI     (j    64*)  —  PboCEEDI N(38  —  Re- 

■VtEW..   '        '        ,  ,.'-'...■ 

WherjA,  a  'district  e'outt  haA  iAke^'a  projiate 
jurisdicUpj)  of ,  an  estate,  the  Supreme  Court, 
oil  cfertiorflirj' fo  determine  vbether,  it  had  ju- 
risdictioU,  therein,  cannot  inquire  into  tlie  iT- 
ri»gnlaHty  faf'the  prpceedlfgsi ,  dr  ■whether  the 
Court '  mar  have  etrea  in  matters-  of  hri^.'  Wh^n 
the .  acta  ci9nstitatiag  tk»  .aHe^d  icreguinnitie/i 
were  not  in  excess,  .of ,  iurisdi<lt.ion. 

IBd.'i>Notef — FoF'bther  oiseB.  see  Oertiarari, 
Cest.  Dig.  f§rl74v.l7fi,  188,  184;  Dec  Dir.  I 
64.*]    .-    i:       .   —  ;.  -■■■   -  '-■    ' 

.3.  RaotAbus  (J  !•)— Who  Ab*  lixuGiitVATE. 
tJnder  the  common  law  a  cWld  not  con- 
ceived or  born,  in  lawful  v;ediopk  w?s  denotai- 
nated  fiUuiinulliuB—^a  bastard.'"  "",  '  ' 

tEd.  Note.— For  other,  cases,  aee'  Bastards., 
Cent.  Dig.  8J  1-^;  Dec.  Dig;.  J  L*) 

4.  Bastabds.  ((  li*)-r.IiBG^'nMATioH— 'S;iAT- 

UTB8. 

Const. '  art.  Z, ;  eff^tive  Jaouar^  4. :  1896, 
forever  .prohibits .  pojygamoua  or  plural  mar- 
riages. .Coinp.  Laws'  .1907,  {  1184,  makes  i>lu- 
1*01  mairiaises  void,  aiid-  section '  1185  provides 
that  the)  i«8(ke.'of  all-  such;  marriages,  if  con- 
tracted in  good  faith,  .a;;e  legitimate  issue  of 
both  parents  if  born  oc  conceived  before  it 
Was  discovered  that  the  marriage  -^s  void. 
Section  2883  provides  thatjah  dUeiitfaiate  child 
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i«  the  beir  of  His  riotUer.  Section  10  provides 
that  the  father  of  an  Illegitimate  child,  by 
publicly  acknowledging  it  aa  big  son,  receiv- 
ing it  into  his  family,  and  otherwise  treating 
it  as  if  it  were  a  legitimate  child,  thereby 
adopts  it,  and  such  a  child  is  deemed  for  all 
purposes  legitimate  from  the  time  of  its  birth. 
Sections  2883  and  2834  relate  to  inheritances 
by  and  from  illegititaate  children.  Section  2850 
legitimates  the  issue  of  polygamous  marriages 
heretofore  contracted  between  members  of  the 
Church  of  Jesus  Christ  of  Latter  Day  Saints, 
born  on  or  before  January  4.  1890,  the  date  of 
the  beginning  of  the  state  government,  and  en- 
titles them  to  inherit  from  both  parents  and 
to  ail  rights  and  privileges  to  the  same  «xtent 
and  in  the  same  manner  as  though  bom  in  law- 
ful wedlock.  Beld,  in  view  of  the  constitution- 
al and  statutory  provisions  as  to  plural  mar- 
riages and  legitimacy)  that  section  28,50.  was 
intended  to  apply  only  to  the  issue  of  Mormon 
or  plural  mamages,  and  not  to  children  illegit- 
imate at  common  law. 

[Ed.  Note.— Fop  other  cases,  see  Bastards, 
Cent.  Dig.  |  13;  Dec.  Dig.  |  ll.»] 

5.  BaSTABDS     (I    100»)— PbOPEBTT  — INHEM- 
TAKCB  BT  BABtABOa. 

Unddr  the  oommon  Uw  an  illegitimate 
child  had  no  inheritable  lights  «nd  could  not 
inherit  property. 

[Kd.  Note.— For  other  cases,  see  Bastards, 
Cent.  Dig.  U  aSO,  256;  Dec.  Dig.  I  100.«J 

6.  Bastabds  (i  104*)— Pbopebtt- Tbanbkis- 

SION    BT. 

Under  the  coitambA  law  an  illegitimate 
child  had  no  inheritable  blood  and  could  not 
transmit  property  except  to  the  heirs  of  his 
body. 

[Ed.  Note,— For  other  cases,  see  Bastards, 
Cent  Dig.  If  261,  257-282;   Dec.  Dig.  i  104.»1 

7.  Bastards  (|  104*)— Pbopebtt— Tbansjcis- 

8I0N<  BT  BABTABDEH-StATUTEB. 

Comp.  Laws  1907,  |  2850,  which  legitima- 
tizes the  issue  of  polygamous  marriages  be- 
tween members  of  the  Church  of  Jesus  Christ 
of  Latter  Day  Saints,  bom  on  or  before  Jan- 
nary  4,  1896,  the  date  of  the  commencement  of 
the  state  government,  and  entitles  them  to  in- 
herit from  both  parents  and  to  all  rights  and 
privileges,  to  the  same  extent  and  in  the  same 
manner  as  though  bom  in  lawful  wedlock,  was 
intended  to  remove  the  stigma  of  bastardy,  in-, 
eluding  the  disability  to  transmit  property,  and 
thereunder  the  father  of  a  child  born  of  a  plu- 
ral marriage,  who  has  publicly  acknowledged 
the  child  and  cared  for  him  in  his  own  family 
as  his  son,  may  inherit  from  such  child. 

[Bd.  Note.— For  other  cases,  see  Bastards, 
Cent.  Dig.  H  251,  257-262;   Dec.  Dig.  {  104.*] 

S.  Cebtiobabi  Q  6*)— Bxibtencb  or  Rbicedt 

ON   Appeal— DiscBWiiOw. 

Where  an  application  for  •  writ  of  cer- 
tiorari to  the  district  court  acting  in  a.  probate 
proceeding,  in  which  its  jurisdiction  was  de- 
nied, was  presented  at  a  time  when  an  appeal 
might  have  been  taken  and  was  pending  for  a 
time  within  which  the  right  to  appeal  lapsed, 
the  existence  of  the  right  to  appeal  was  not 
jurisdictional,  and  the  court  had  a  discretion 
in  granting  or  refusing  the  right. 

[Ed.  Note.— For  other  cases,  see  Certiorari, 
Cent  Dig.  H  6,  e>   D*c.  Dig:  t  5.»] 

Certiorari  by  Annie  G.  Rohwer  to  the  Dis- 
trict Court  of  the  First  Judicial  District, 
Hon.  W.  W.  Maughan,  Judge,  presiding,  and 
others,  to  require  defendant  Judge  to  certi- 
fy a  transcript  of  the  proceeding  had  In  the 
estate  of  Joseph  T.  Anderson,  deceased. 
Writ  quashed,  and  proceeding  dismissed. 


B.  H.  JOBOB,  of  Bri^ham  City,  for  plain- 
tiff. J.  D.  Gall,  of  Brigham  City,  for  de- 
fmdants.        ' 

FEIGK,  C.  J.  The  plaintiff  applied  for  a 
writ  of  <!ertlqrari  to  require  the  defendant, 
as  Judge  of  the  district  court  of  Box  Elder 
cponty,  Utah,  to  certify  to  this  court  a 
transcript  of  the  proceedings  bad  in  the  es- 
tate of  one  Joseph  T.  Anderson,  deceased.  A 
writ  was  duly  issued  requiring  defendant  tD 
certify  said  proceedings,  which  tuiB  been 
done,  ^rom  the  application  It  1b.  made  to 
appear .  that  the  plaintiff  is  the  mother  of 
one  Maggie  Robwer,  wbo^  on  tl>e  22d  day 
of  March,  1898,  died  Intestate  leaving  sur- 
viviag  her  said  Joseph  T.  Anderson,  a  nUnor 
child,  as  her  only  heir  at  law;  tliat  an  ad- 
ministrator was  duly  appointed  of  the  estate 
of  said.  Maggie  Bohwer,  deceased;  that,  to 
wit,  on  the  28tb  day  of  October,  1897,  a  pat- 
ent was  duly  Issaed  by  the  United  States  to 
said  >  Maggie  Rohwet  wherein  there  was  cm- 
veyed  to  her  the  S.  W.  M  of  the  S.  W.  %, 
section  28,  township  11  N.,  range  4  W.,  S. 
Ii.  M.,  Box  Elder  county,  Utah;  that  there- 
after, and  before  said  estate  bad  gone  to 
final  dlstrlbntion,  to  wit,  on  the  12th  day 
of  August,  1906,  siald  Joseph  T.  Anderson 
died  intestate  leaving  survlTlng  him  nelthw 
mother,  brother,  nor '  sister;  that  notwith- 
standing the  fact  that  said  Joseph  T.  An- 
derson died  before  reaching  the  age  of  ma- 
turity and  at  his  death  was  the  only  belr  at 
law  of  said  Maggie  Rohwer,  deceased,  the 
defendant,  as  judge  of  the  district  court  of 
Box.  Elder  county,  Utah,  on  tlie  application 
of  one  Nephl  P.  Anderson,  appointed  him 
administrator  of  said  estate,  and  Is  proceed- 
ing to  administer  and  win  distribute  tbe 
same  contrary  to  the  provisions  of  Compi 
Laws  1907,  |  S953.  The  defendant  has  cer- 
tified up  all  tbe  proceedings  in  both  of  said 
estates;  Tbe  proceedings  are  very  volumi- 
nous, but  we  shall  refer  only  to  such  fScts 
as  are  material  in  this  proceeding. 

The  material  and  undisputed  facts,  briefly 
stated,  are  as  follows:  Maggie  Rohwer,  the 
daughter  of  the  plaintiff,  and  said  Nephl  P. 
Anderson,  were  both  members  of  tbe  Chnrcli 
of  Jesus  Christ  of  Latter  Day  Saints;  that 
some  time  In  the  SO's  said  Anderson  married 
said  Maggie  Rohwer  as  his  plural  wife;  that 
said  Joseph  T.  Anderson  is  the  fruit  of  said 
marriage  and  was  born  on  the  18tb  of  Octo- 
ber, 1806;  that  during  the  lifetime  of  said 
Maggie  Rohwer,  to  wit,  on  tbe  28th  day  of 
October,  1897,  <Ae,  through  a  patent  from 
tbe  United  States,  became  seised  of  the  S.  W. 
Vt  of  the  S.  W.  \i,  section  28,  township  11 
N.,  range  4  W.,  S.  L.  M.,  Bo'x  Elder  county. 
Utah;  that' thereafter,  on  the  16th  day  of 
March,  1898,  she,  by  warranty  deed,  dnly 
conveyed  said  property  to  said  Joseph  T. 
Anderson  as  her  only  chlM,  which  deed  was, 
on  the  30th  Vlajr  of  March,  1898,  duly  re- 
corded on  the  'records  of  Box  Elder  county ; 
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tttat  said  Maggie  IMi#er;  on  Marsli  22, 189B,  ^ 
died  iDitestate  leaTing  ber  snrrlTliiK  said 
Joseph  T.  Anderson  ag  her  «nty  chUd  and 
heir  at  law;  that  pending  the  administration 
of  her  estate,  to  wit,  on  the  12th  day  of  An- 
gnst,  1906,  said  Joseph  T.  Anderson  died  In- 
testate leaving  hlin  surrlvlng  neither-  moth- 
er, brother,  nor  sister,  bat  left  him  survlV' 
Ing  said  Nephl  P.  Anderson,  his  father,  aitd 
vflK)  had  married  said  Ma^e  Rohwer,  tk» 
mother  of  said  decedent,  as  his  plnral  wife, 
as  before  stated ;  that  the  real  estate  afore- 
said was,  In  the  petition  for  the  appoint- 
ment of  an  admtalstyator,  alleged  to  belong 
to  said  Joseph  T;  Anderson,  and  was  Inven- 
toried as  belonging  to  said  estate,'atid  was  bj 
the  dlsttlct  court  of  Box  Elder'  county  dis- 
trlbnted  to  said  Nephf  P.  Anderson  ^s  a 
part  of  the  estate  of  the  said  decedent. 

The  only  question  to  M  determined  by  us 
in  this  proceedtag  Is  whether  the  district 
court  ot  Box  Elder  county,  sitting  as  a  pro- 
bate ctoart,  had  Jurisdiction  to  administer 
upon  the  estate  of  sald'Josef>h'  T.  Anderson, 
deceased.'  Plaintiff's'  counsel  ^insists  that  by 
rekson  of  the  provisions  contahiM  In  section 
385.3,  supra,  the  district  court  exceeded  Its 
Jurisdiction  in  attempting  to  ^KSfliiltilster,  pp- 
on  the  estate  of  Joseph.  T;  Andcfraon,  and 
that  such  attempt  was  In  direct  violation  of 
the  provisions  of  that  secttot^  which,  so  far 
as  material  here,  are  as  foUo^^s:  "If  the  de- 
cedent has  left  a  surviving  child,  and  the  Is- 
sue of  other  children,  and  any  of  them,  be- 
fore the  close  of  the  adhilbistration,  have 
died  while  under  age  and  nqt  having  been 
married,  no  administration,  on  such  de- 
ceased child'is  estate  Is  nepessary,  but  all 
the  estate  to  which  such  deceased  child  was. 
entitled  by  inheritance  must,  without  admin- 
istration, be  distributed  to  such  child's  heirs 
at  law."  It  Is  insisted  that  the  land  herein- 
before referred  to  was  a  part  of  the  estate 
of  Maggie  Bohwer,  deceased;  that  the  only 
belr  at  law  she  left  surviving  her  was  said 
Joseph  T.  Anderson,  her  only  child;  that  he 
died  pending  the .  administration  of  her  es- 
tate; therefore  said  estate  should  have  been 
distributed  to  the  heirs  a,t  law  of  said 
Joseph  T.  Anderson  without  administration 
as  presided  in  the  foregoing  section,  Fur- 
ther, that  inasmuch  as  said  Andersop  died 
under  the  conditions  we  have  stated  above, 
his  graxkdparents,  of  whom  the  plaintiff  Is  oofi, 
were  his  only  heirs  at  law,  and.  henpe  «itl- 
tledto  his  estate^  In  :iaaklng  ithe  foregobig 
contention.  It  is  assumed  that  the  conveyance, 
from  Maggie  Rohwer  Xq  .saifl  .4Pder»p»,  as- 
Iier  only  child,  an^  to  wbieh  ve  have  refer- 
red, ia  of  oo  legaJ  tfli^et.  No  reasoa  Is  ast 
signed  iWhy  •  said  conveyance  ahonld  not  he* 
KtrsQ  its  ordinary  legal  effect. 

{1]  Xbemere  fact  thAt.tbe  giantse  In  said 
deed  was-  an.  Infant— a  mete  cbUd— Miertaln- 
ly  would  not  prevent  the.tltio  from  gAasing. 
If  -the  title  passed,  .and;  lor- the  .puiiposeB..ol> 
tl|M'iPr«ceedlaK.iw«u«MUt^aaMmis>that  It  dlA' 
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pass,  tkan  th»  renl  estatA  destribed  In  said 
deM  was  the  proper^  of  said  Joseph'  T.  An*- 
dersanat  his  death,  and  not  the  pnopetty  of 
hUr  Mother,  Maggie  Rohweri  at  the  time 
she  died.  This  b^ng  so,  the  provisions  of 
the  seetlov  we  have  quoted  have' no  appltda-' 
tiofi,  because  the  estate. of  said  Anderson; ' 
although  he  was  a  -  minor,  could  legally  be' 
administered' upon  the'  same  as  any  other  es-> 
-tate. '  In  view  that  the  law  governing  the  ap-' 
polntment  of  an  administrator  in  the  estiit^ 
of  said'  nylnor  was  complied  with, ■- the  court' 
acquired  Jurlsdlatiott  of  said  estate.  ' 

•  [2]  OTie  court  Iftivlng  acqfalre*  JurfsdlctloB' 
of  the  estSBrte,  we  cannot,  in  this  proceeding. 
Inquire  Irrto  the  regularity  of  the  prodeed- 
Ings,  or  wheUier  the  court  Jhay  have  erred 
in  matters  of  law  when  the  acts  (Constituting 
such  assumed  irregularities  wer<  nik  without 
ofr  in  excess  of  Jurlsdidtlon. 
"  tJ,  *T  'If  we  shrill  assume, '  however,  tlial^ 
the  title  to  the  Veal  estate  in  question  dld~ 
noi  pass  to  Joseph  'T.  Anderson  by  the  deed' 
reffcrred  to  hei«ln,  Still  th^  plaintiff  must  fall^ 
In  this  proceeding!  It  Is  not"  disputed' th'^t' 
Maggie  Rohwer  was  the  plural  wife  pf 'Nephj! 
P.  Anderson,,  nor  that  Joseph  T.  Anderson' 
Wfis  bom  as  the 'fruit  bf  said  marriage,  not 
that  said  Nephl  ^.  Anderson  Is  the .  tether_ 
Of  said  Joseph  T,  Audefson,  deceased.  What" 
follows?  Simply  this:  That  although  said' 
Joseph  T.  Anderson  Was  the  fruit  of  a  plural 
marriage,  yet  In  view  that  he  was  born  be-, 
fore  the^  4th  day  of  January,  l)Sd(J;  he,  In. 
law,  ihust  be  treated  the  same  as  a  legltl-' 
mate  child  born  In  lawful  wedlock  would' 
have  to  be  treated. 

Comp.  laws  190T,  |  2850,  reads  as  follows:' 
'The  issue  of  bigamous  and  polygamoiia  mar- 
riages, heretofore  contracted  between  iijem-', 
bers  of  the  Church  of  Jesus  Clirlst  of  Lattar'^ 
Day  Salnt9,  bom  on  or  prior  to  the  4th  day 
of  January,  A.  D.  18196,  are  hereby  legitimat- 
ed; and  such  issue  axe  entitled  to  inherit 
from  both  i)arents,  and  to  have  and  enjoy  all 
rights  and  privilege*  to  the  same  extent  and 
in  the  same  manner  as  thottgh  T>om  in  tot<V' 
/aJ  wedlock."    (Italics  ours.)  ... 

It  is  contended,  however,  that  the' forego- 
ing statute  relates  to  the  subject  of  iliegltl- 
mate  c)>Udren  generally,  and  therefore  must 
be,  construe^  and  applied  in  cofinection  with 
the  provisions  of  otheo:  sections  relating  ,to 
th^  same  subject.  It  is  iasi^ted  that,  If  thla 
be  not  .done,  the  .pirovlsions  of  Con^p.  Iaws- 
1907,  gS  ,2$33  ii»d  10,  wiU  ,be  ignored.  Tha.. 
former  action,  an^on^;  other  things,,  pro-/ 
vides.  t)iajt  ain.Ul^gi^tlq}^  child,  is  heir  «f 
bis,  njK^thorr  aB4.tli^  latter  leads  as  follows: 
<'The  fiitjlrer  of  an  iJle«ltfauate  chU4  by.  pnb- 
lidy  aoknowledglnc  It  fts  hla  owit,  reoaiv- 
Ing  it  as,  such  with  the  .consent  of  bis  wife,. 
if  be  Is . married^  into .nhle -family,  an4  ether-*' 
wise-  tteftjUag  -It  a»  If  It:  were  a  legitimate; 
Chlldt  .thereby  iaaopts  it  aa  such,  and  Isteb 
child  ia  ttMr^Bpvs  deemed  for  all  ptapoaeii 
l^ttmate.ito«.«Uit  tisae^idDibiaibiiai''-  ';  1« 
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'  We  «r*  of,  tbft  <9iiilon'  ttet  In  •doptliiK 
section  2850.  supra.  It  mis  not  Intended  iQ 
legislate  qpon,  oc  to  modify,  or  Interfere 
wltki  tim  pcQrisl(»>a  or  effect  of.«nj  «tlt«r, 
■eotioB  or  sections  relating  to  the  snWect  of 
tbat  class  of  UleglUmate  cbUdren  vbleb,  nn- 
dcr  the  oonmon  law,  were  denQmlnated  "ba»-' 
tarda."  Under  tbaf:  law,  a,  child  not  t^nceiV' 
ed  or  born  in  lawfvil.  wedlock  was  denomi- 
natied 'fiUns  auUlus;  tbat  is,  nobody's  son — 
a  boi^tardr  Scbouler's  Domestic  Belatlons 
(4th.  Ed<)  i.  279.  Cosip.  Laws  ;9|0T„  {.  Z^SO, 
we  think,  was  intended,  to  acply  to  children, 
Offlr  which  were  the  issae  of  sO'Called  Mor- 
mon polygamout)  or  i>lural  marriage  There 
can  be  no  reasonable  doubt  with  regard  to 
this,  since  the  statute,  in  terms,  m>ealF8  of 
th^  issue  of  plural  macrlagep,  and  not  of 
iUegltUnat^  qhildrei  generally.;  Moreorer, 
the  statute  applies  only  to  such  issne.as, 
were  bom  on  or  prior  to  the  4th  da^  ef 
January,  1890,  the  day  en  which, the  terri- 
torial goTemment  of  UUtb  was  merged  Into 
Si  state  government  In  our  ludgment.  the 
language  of  the  Btatute^ .  entirely  independent 
oif  the  conditions  then  prevailing,  which  were 
then  and  are  now  known  to  all  Utah  resi- 
d^ts — and  which  need  not  be  detailed  here 
— leaves  no  room  for  doubt  (bat  the  provi- 
sions ^f  section  28S0  were  intended  to  apply 
tp  a  particular  class  of  children  only,  which 
Is.  clearly  pointed  but  in  the  section  itself, . 
To  now  construe  the  provisions  of  that  sec- 
tion so  as.  to  make  them  applicable  to  the 
illegitimate  cbUdren  who  under  the  common 
law  were  termed  bastards,  or  to  thos^  that 
are  referred  to  In  sections  10,  2833,  and  2834, 
requires  not  only  that  .a  forced  construction 
be  given  id  the  languagie  used  in  section 
28!i|6,' but  It  also. requires  that  certain  terms 
q^' in4  It^tfeir  section  be  given  no  meanitig  or 
eitrect  whatevei^.      '"    "  ' 

]&ut  Oiere  are  still  otli^r  ^ecti6n's  of'  our 
st|[tute  which  shed'  some  lij^t'.'Upon  what 
the  Legislature  intended '  to  accomplish  by 
adbptlng  section  2850.  Therfe  is  al^6  a  con- 
stttutional  t>rovislon  which  must  not  be  over- 
IMked  ihilt  b^ame  effective  January  4, 1896. 
Article  8  of  the  Constitution'  of  this  state 
forevet'  ivrobibits  polyganwus  or'plUral  mar- 
riages. '  ')?hi8  requir'enient  was  a  condition 
imposed  by  the'enabling'act,  and  proper  stat- 
utes through- ■^hlch  the  eonshtiitional' provl- 
slbn-Is  made  effective  have  been  duly  adopt- 
ed and  have  heea  fa  force  ever  since  state- 
hood. JUtboUt^b  Congress  had  passed  laws 
whereb^  polygamous  and  plural  marriages 
were  prohllilited,  ^et,  at  the  time  the  'terri- 
torial gov«mm^t  was  nli«rged  into  a  state 
gDvierhment;  ther«  itrere  a'  larg^  number  of 
dtfldreta  ^ho  were  bom  as  the  fHi^  dt  the 
plt>r»l  mantegea  -that  were  eatei'ed  Into  dur- 
ing! territbrtel' day  s«  whose  status  and  rights 
ft  WM  fivoper'to  :flac  attd  i»otect  by-ctate 
lawa.  JUl  plund  marriages  w««  awettarily 
TOid  m  law,  and  hcnM  titn  dilldrcgai  bom  a* 
the  '<mlt  oif  that  Matlofa  wve^  ta  the  ey'ea 
tt  ti»  UmttangUlmmttk'.  Ottofb  Laws  U07. 


{  UM,. '  also  mltkcviavrii^adirTiagea  void.  It 
is  there  prorided  that  all  marriages  ajre  void 
"when  there. is  a  husband  or  wife  living  from 
whom  the  person  manriag  has'  not  been  di- 
vorced." The  section  following  (118S),  how- 
ever,  provides  that  the  issue  of  all  marriages 
that  axe  made  void  bf  the  pceceding  section, 
if  oontcaoted  in  good  faith,  nfo  the  legitimate 
issue  of  both  parents  if  bom  or  begotten 
before  it  was  discovered  .that  the  nMinriage 
was  void.  This  ostensibly  dpes  not  refer  to 
Mormon  plural  nu^ri^S^  -  Section  2833, . 
iifflong  other  things, ,  pro.vidoi:  .!'Tbe  Jsau* 
Of  all  n^arrlage^  .null  in  law  •  *  *  are 
legitimate."  :  This  identical  pzovision  was 
also  a  part..oi;;the  territorial  laws,  and  was 
in  force  untlL,n{ipdlfied  by  Congress  in  what 
are  commonly  called  the  "Edmunds"  and 
"Edmunds-Tucker"  l4WS....It  may  be  asked, 
however— and  the  quefstion  is  pertinent — ^In 
what  way  do  any  or  all  of  the  foregoing  pro: 
visions,  except  those  found  In  section  2850^ 
make  the  children  of  void  marriages  legltlr 
mate  so  as  to  escape  the  consequences  of 
that  condition?  The  answer  is  qbvlous. 
Neither  one  nor  all  of  those  provisions  have^ 
or  were  intended  to  have,  such  etCect,  and  a 
child  which  is  the  issue  of  a.  so-called  plural 
or  Mormon  marriage  is  no  doubt  an  illegiti- 
mate child,  and.  If  it  were  not  for  the  i«o- 
vlsions  of  section  2860,  would  have  to  suffer 
all  the  legal.  If  not  all  the  sodal. '  conse- 
quences of  that  status.  The  only  object  In 
view  in  referring  t<f  the  foregoing  provisions 
was  to  show  t;hat,  so  far  as  illegitimate  chil- 
dren generally  were  concerned,  the  law  cov- 
ered the  subjecft  when  section  2850  was  pass-  ' 
e4  In  1896.  In  v^ew  of  that,  It  was  not  nec- 
essary 'to  adopt  the  latter  sectton  unless  it 
was  intended  to  confer  upon  the  issue  men- 
tioned therein  larger  rights  than  those  con- 
ferred upon ,  illegitimate  children  generally. 
Neither  in'  the  eyes  of  the  l&w  nor  in  the 
eyes  of  society  -Were  the  children  mentioned 
in  8«!ctlon  2850  born  as  the  result  of  mere"' 
lust  or  meretricious  relations,  although  the 
relation,  of  their  parents  was  prohibited  by'' 
law.  The  social  standing  of  such  children 
was  practically  the  same'  as  that  Of  other 
children  bom  in  lawful  wedlock,  at  least 
when  bom  of 'parents  'embracing  the  same 
crfeed  or  faith.  Moreo-ver,  such  a  child  was 
not  fllinli  nnlllns ;  but  his  parentage  was  and 
is  quite 'as  wen 'known  as  was  and -Ja' the 
parentage  of  legltiniate'  children.  Sndt  a 
china  bore  his  father's  name,  and  Vi  regard- 
ed the  child  ot  his  fatheif,  If  such  child  was 
one  by  a  dlffertot  -lAbther,  whether  of  a  le- 
gal or  a  idural  wife,  tub  hi*  lulf-brother.  Be- 
sides; ev^ry  Latter  Dby  £lalnt,  or  soiled 
"Mormon,"  who  believed  in  plural  marriages, 
re^rded  that  relation  as  aacred  and  aa  bind- 
ing as  we  who  beller«  in  monocamy  hidd 
tut  rdatten  aacrcd:  and  binding.  ICoMover, 
history  attests  tliat,  in  many  of  th»  coontrtea 
where  the  law  OMCenilng  bastardy  Was  tlg- 
oMualy  aiipUedt  even  in  thoto  eoontrles  there ' 
•  dlrt1ngtfai>  hatwMtt '  tiM  «hlM  that 
.  :    .  1  •'  -  ■ 


Digitized  by 


Google 


'Uta4) 


R&EtwvsBt,  r.  Disnii'rti^  dOijBT 


'675 


was  the  tnai  of  a'  texTiirt>elafion  that;  Hid 
'aome  social  recognition,  aittaon^li  Illegal;  and 
a  child  which  was  the  result  of  a  iVurely 
m^retrtdons  t^latloh.  A^lnj  Congress,  In 
passing  the  BOmnnds  (Act '  March  '22,  18S2, 
C.  47,  22  Stat  S©  ttr.  S.  Cottil).  iSt.  1901,  p. 
8633])  and  Ednnmd8-Tn6k'er  laws  (Act  Marth 
3,  1887,  c.  397,  24  Stat  686  [U.  S.  Comp.  St 
1901,  p.  3635]),  in  which  ^lygamons  and 
plural  marriages  were  prohibited  and  those 
who  entered  into  that  relatlbn  were  requir- 
ed to  be  aererely  dealt  With,-  also'  recognized 
the  Jnstnesa  6t  not  treating 'the  children  of 
such  marriages  as' bastai^s,  but  as' beings 
who  were  entitled  to  hoia4  legal  recognition 
provided  they  were  born  in  that  relation  pri- 
or to  a  certain  day  fixed;  in  the  act.  It  is 
for  that  reasoin  that  In  thoa^  vety  acts  chil- 
dren of  polygamous  marriages  wer^'  legiti- 
mated. In  view  0*  the  foregoing  clrcmn- 
stances  and  conditions,  the  Legislature  h'lM 
ample  groinhds  npon  whleh  to  base  a;  Ww 
which  in  some  respects  should  malce  a  dls- 
tlnetlon  between  a  child  that  *ag  the  fruit 
of  a  plural  marriage  and'bne  (hat  was  mere- 
ly the  offspring  of  a  meretrlcloh^  relation 
or  of  sexual  intercourse  the  fruit  of  which 
at  common  la^'wab  denominated  a  bastard 
because  he  was  fllins'  huUfud.  [ 

[1-7]  The  question  for  us  to  solve  therefore 
•te:  fyhat  was  the  intention'  of  the  Ilegfsla- 
'ttre  In  adopting  Section  2850?  It  is  seriohs- 
ly  contended  that  all  the  Legislature'  Intend- 
ed to  and  did  accomplish  was  to  petnilt  the 
'children  wlib  were  born  before  Januatj*  4, 
1896,  as  the  issue  6f  plni^l  marriages^  to  In- 
herit from  both  parents.  That  is,  while  su(<h 
children  were  legitimated,  they,  neveWheless, 
were  not  legitlfaatftd  for  all  purposes,'  but 
such  legitimation  was  limited '  to  the  ri^t 
of  Inherltlfaig  from  both  parents;  a  rtght  hot 
existing  at  eomnioti  law.  But  thkt  is  not 
what  the  statnte  sk^s.  ^e  language  there 
nsed  is  that  sn<Mi  cUtldren  are  "heteby  legit 
'Imated;  and  sucfa  iskle' are' 6fatltled  to  in- 
herit from  both  parents,  and  to  ha^e  Imden- 
/otf  all  HghU  and  privilegSt  to  the  same  eie- 
tent  an4  in  the  gamii  inaitnef  at  thhugh'born 
M  lawful  teedJoek."  If  thie'  constrtiction 
conten^sd  for  be  applied;'' namety,  thfat  no 
further  rights  thata  to  inherit  from  both 
parents  werfe  confertbd,  'then  the  words  glt- 
m' In  italics  are' practically  meaningless. 
The'  snggestfon- ttUit  they  aire  Intended  to 
confer  ^itker  family  or  social  rights  of  prtvi- 
leges  te  fentirely  untcnabl*, '  because  ■  such 
Tights  -or  privlleg'es'  a*e'  airead;^'  covered  by 
the  terta  'legltJtnate."  Mo'*eover,  in  view  of 
what  has  already  been  said,  and  which  was 
well  known  to  the  tic^slatare,  sutih  children 
Were  not  in  need  of'  having  their  social  or 
fiunlly  rights  protected ;  but  they  were  sore- 
ly in  need  of  being  given  the  legal  rights 
which '  Were  enjoyed  by  tHelr  half-brothers 
aiid-  half-sUters.  ''TtKebe-  latter  rights  and 
privileges,  iberefdre,  werfe  Intended  to  be  and 
were  given  by  the  section  in  tiaecrttdn.  And, 
so  as  -to  leave,  no  UngerUiB  dd&bt  iA  the  mind 


of  a^f  brie  'Vhat'tfie''rlji!fts.anil  prlvfieges 
wfere,  the  Legislature  defined' thfein  by  mak- 
ing' theni'tbe  same  as  those  that  are  enjoyed 
by  those  ^b6  were  born  in  "la  wfni  wedlock. 
Language  could  hot  hare  b^n  selected  Which 
was  better  caKfulatSd  to  diSBne  what  rights 
and  privileges- '♦(rere  iglven.  The  legal  rights 
and  privileges  given  were  to  be  the  exact 
eqliivalent  «f- those'  «i Joyed  by  all'  legitimate 
chlldrOT.^''     '■■•■•■  .■,:•■.      -  -,■■ 

■  'What  <W(re  'those  rlglit*  lii  «ontra;dfe*Iii<N 
t*on  from  those  that,  under  thecommoh  law, 
are  Withheld  '  from  llliBritimate  chlldrenT 
Briefly  stated,  they'  aite  these:  Irfie  rtght  "to 
inherit  and'tfie'  right  or  privilege  to'trarfsmlt 
property  by  deswrit 'or  siictesslon.  'Speaking 
npbn  tills  subject;  Mr.'  8chOuIel"Wrsi  "The 
most  hrlptfrtafat  dUfailTIty  of  an  'illegitimate 
child  at  tiie  <!oWin'oii"iaW'W'fhat  he  has  ho 
iriherHlable  blbod  r '"thkt '**  is"  incapable  of 
'beeomlrtg  hett  etthet-  to  hfe'i^litative  ■father 
or  tff  his'mothei*,  of  'to  an)r  one  else;  that 
he  can  have  no  ieltti  bn't  those  of  Hls'OWn 
body."  ■SchMiler'B  Dont  Hfelatlbns  (Hth  E«.) 
l-'2ft.  •■•■'■   •■•  ■• 

In  other  words,  under 'the  Inexorable  logic 
of  the  common  laW,  sjoch  a  child  tbuld  nei- 
ther Inherit  nor  transmit  property  except  to 
the  heirs  Of  hW  body'  "because  he  is  the  Son 
of  nobodt:"-  Tills  was  the  bat  Sinister,  thit 
|the  commbil' law  placed  upon  evei^  lllegiti- 
'irrflte  child.  Can  any  one  reasbhably  (Contend 
that  all  that  was  intended  by  sectJon  2850 
Was  to'  remove  this  bar  only"  so  far  'fts'  to 
fcermlt  the  Issue' named  In  that  section  to 
inherit,  but  stUf  leave  the  stlgm'a  upon  them 
i9o  that  they  are'  IncapaMe  of  transmitting 
tttopkrty  e*ieilt''t6  the  hfefrs  Of 'their  oWn 
body,  or  'to'  their '  mother  '  aft ' 'pl'b'vld^  fa 
section  28847'  To  So  construe  the'  language  of 
section  4880,  to  our  mlHd^  ihtensHfies  the  rig- 
orous a^d 'Unjnst  doctrine  of  tfie  '  common 
law  Instead  df  modifying  It  'Why  leave  tte 
stigma  of  bastard  upon  the  Issue  named  In 
section  2860?  If  it  be  tme  that  they  bad 
overcome 'every  sbclal  Inequality  placed  upon 
them  as  a  Consequence  of  their  birth,  why 
should' the  legal  stigma  be  retained?  It  Is 
Intimate*,  however,  that  by  ttM  constrttctlon 
we  have  given  to  section  28S0  the  father 'Of 
the  Illegitimate  child  is  tnade'the  beneficiary 
of  a  relation  he  entered  Into  Ih  dtteCt  viola- 
tion of  the  law,  and  thus  be  Is  permitted  to 
pr#flt  by  his  own  wrong.  Bach  Is  merely  a 
superficial  View.  In  fact.  It  Is  not  the  fhther 
who  Is  punished  Vy  refusing  to  '^e  full 
force-  and  effebt  to  the  provisions  of  the  fore- 
going Beetlbn,' 'but  It' Is  the  child  who' (suffer^, 
because  to  him  stUl  dings  the  sti^a  of  ^ 
Ing  incapable  of  'transmlttlhg '  proper^  b*- 
caufte  of  his  'birth.  What  satisfaction  'tan 
the  community'  derive  from  the  fact  that  the 
father  canhot  inherit,  because  his  Child  la  a 
bastard,'  and  therefore  cannot  transmit  prop- 
erty to  'him?  l>bes  such  a-  result  stlgihatise 
the  father  or  ttie  Child?  We  have  no  hesllan- 
cy  In  sayinr  that!  the  whole  stigma  of  being 
a  bastard  stlQ  rest»  upon  the  child,  and  the 
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.  fotbe]>..es(ni)e8r  as  he,9Xy%j9  escaped  under 
the  common,  law,  upon  thetheqry  that  the 
clUld  Is  "Dobody's  son."  If  the  father  la  to 
be  punisbecl,  {^nd  there  Is  no  reason  why  he 
should  not  be,  make  the  law  such  that  It 
wUl .  In  fact  punlsl^  him  without  being  a 
lasting  stigma-  resting  upon  the  Innocent 
child.  ..  Ther  father  is  responsible  for  the 
child's  (^ndltion,  and  his  punisbm^t  should 
take  some  form  other  than  that  of.  prevent- 
ing his  child  feom  enjoying,  aU  .the  fruits  of 
legitiiqacy.  if  the  child  -  cannot  transmit 
property,  It  is  not  a  legitij^ate  child,  but  still 
lenjalns.  a  .bastard.  U  was  this  stigma  that 
was]  sought  to  be  removed  by  section  2850, 
and,  if  it  has  not  accomplished  Its  purpose, 
it  is  not  because  appropriate  language  was 
not  used  la  that  section,    The  question  of 

.  what  rights  should  be.  conferred  upon  the 
children  menfioued  in-tsection  2850  was  for 

.  the  Legislature  to  determine  as  a  matter  of 
state  policy,  and, ..when  that  branch  of  the 
state  government  ha«  by  law  fixed  the  legal 
status  of  the  issue  mentioned  in  that  section, 
the  courts  have  no  alternative  save  to  de- 
clare and  enforce  the  law. 
But  reference   is   made   to   the  following 

.  cases,  which,  it  is  claimed,  hold  to  a  different 
view,  namely:  McCully  y.  Warrick,  61  N.  J. 
Eg.  606,  46  Atl.  949;  Keeler  v.  Dawson,  73 
Mich,  602,  41  N.  W.  700;  Doe  v.  Bates,, -6 
Blackf.  (Ind.)  63?;  McCormlck  v.  Cantrell, 
16  Tenn.  615;  Bent  v.  St  Vrain,  30  Mo.  268 ; 
MUler  V.  Stewart,  8  Gill  (MdO  128;  Groan  v. 
Phelps,  94  Ky.  213,  21  S.  W.  874,  23  L.  K.  A. 
753;  Lessee,  etc.,  v.  Lake,- 8  Ohio,  200;  and 
Blair  V.  Adams  (G.  C.)  69  Fed.  243.    In  all 

..of  those  cases  the  courts, did.  no  more  than 
pass  upon -the  rules  of  succe^sl^n  that  were 

.  applicable-  toibastards  under  the  common  law. 
In  most  of  the  ^ases  the  c«mmon .  law  is 
either  enforced,  .or,  statutes  in  derogation 
thereof  are  strictly .  conatrued.  and  applied. 
But  such  is  not  the  rule  of  construction  re- 

.  quired  in,  this  state.  Comp.  Laws  1907,  f 
2489,  expressly  requires  a  lil>eral  construc- 
tion to.  be  given  tp  all  statutes  so  as  to  -effect 
th^r  purposes.  The  only  case  which  seems 
in  point  is  the  one  cited  from  the  Supreme 
Court  of  Tennessee.  In  that  case  the  court 
passed  on  a  private  act  in  which  it  was  pro- 
vided that,  the  illegitimate  child  referred  to 
in  the.  act  "shall.  In  all  respects,  both  in  law 
and  equity,  he  upon  an  equal  footing  with 

■  the  other  cliildren"  of  the  parents.  This,  it 
was  held,  "is  too  general  to.  create  in  an  il- 

.  legitimate  child  an  inheritable,  quality,"  or 
to  enable-  the  parent  or  -bis  -legitimate  chil- 
dren, to.-inherlt  the  estate  of  an  lUegltlmate 
child..  In  that  case,  and  In  allotbers  that 
are  «ited,  the  courts  dealt  only  with  what 
under  the  comnion  law  w«r^.  termed  bastards, 
and  they  so  denominated  them  in  the  opin- 
ions. ■  ;  There  were  no  such  .  conditions  to  be 

.met  as  was  the  case  in  this  -state,  and  it  is 
very  clear,  both  from  the  decisions  and  the 
language  of  the  statutes  passed  on  in  those 
d^taloDS^  that  .U  wa^  not  intRi^ed  to  f  ass 


pjton  any  such  or  r  similar,  oonditioos.  ■  While 
we  do  not  mean  to  intimate  that  the  law  as 
declared  by  those  decisions  is. not  good  law 
when  applied.,  to  -the  ccmdltlons  there  dis- 
closed, yet.  In-  our  Judgment,  we  would  be 
far  from  administering  th«,.law  of  this  state 
as  it-is  written  if  \re  held,  in  the  case  at  bar, 
that  in  adopljing  .Bectlon  2850  it  was  not 
intended  to  confer  all  the  rights  and  privi- 
leges -  enjoyed  by  legitimate  children .  upon 
those  mentioned  in  that  section,  including 
the  right  of  transmitting  projpertr.  N.either 
the  language  nor  -  spirit  of  that  section  au- 
thorizes, the  conclusion  that  any  part  of  the 
stigma  which  by  the  common  law  is .  cast 
upon  bastards  shall  continue  to  be  visited 
upon  those  who  are  provided  for  therein. 

The  record  in  this  case  also  discloses  that 
said  Joseph  T.  Anderson  was  publicly  ac-' 
knowledged  by  Nephl  Anderson  as  Ills  own 
I  child,  was  received  into  and  cared  for  in  Mr. 
Anderson's  family,  and  treated  as  his  own. 
In  view  of  this,  we  think  that  under;  the  pro- 
visions of  section  10,  which  we  have  .herein- 
before set  forth  in  full,  said  Joseph  T.  An- 
derson must  be  "deemed  /oc.  cM  purpoaes 
legitimate  from  the  time  of  hts  birth."  The 
language  there  used  is  that  such  a  child  is 
legitimated  for  all,  and  not  only  for  some, 
purposes.  "All  purposes"  mean  that  the  child 
may  transmit  property  as  well  as  inherit  it 
(Jlourts  have  no  right  to  place  limitations  on 
plain  and  unambiguous  language,  unless  un- 
der peculiar  clrcumatancea  limitations  are 
required  for  the  purpose  of  preserving  or 
making  effective  other  provisions  upon  the 
same  subject 

18)  It  is,  however,  suggested — not  by  any 
of  the  defendants,  but  by  a  member  of  this 
court — that  the  writ  should  be  quashed  upon 
tlie  ground  that  an  appeal  lies  from  the  or- 
der of  the  court  which  we  have  reviewed 
herein,  and  that  the  plaintiff  therefore  had  a 
plain,  speedy,  and  adequate  remedy.  The 
application  for  a  writ  has  been  pending  in 
this  court  for  many  months,  and,  even  though 
it  were  conceded  that  when  the  application 
in  this  case  (in  which  the  Jurisdiction  of 
the, district  court  is  denied)  was  presented 
the: right  to  an.  appeal  existed,  th«  time  has 
now  fully  elapsed  within  which  an  appeal  Is 
permitted,  and  hence  no  appeal  is  now  per- 
missible. If  there  was  any  error  comnaitted 
by  this  court,  it  was  in  permitting  the  a«>U- 
cation  to  be  filed,  and  In  issuing  the  alter- 
native writ— for  which  the  writer  hereof  as- 
sumes his  fuU  share  of  responsibility.  If  we 
desire  to  insist  upon  ttie  strict  rule,  that  we 
will  not  hear  applications  of  this  kind  where 
an  appeal  was  possible,  we,  in  all  fairness 
to  the .  plaintiff,  should  have  made  such  an 
order  when  th^  application  was  presented. 
As  we  view  it,-  tb^  question,  in  view  of  the 
whple  record,'  is.  not  Jurisdictional.  This 
court,  In  common  with  all  courts  having  the 
power  to  issue  wrUs  of  .certiorari,  may  exer- 
cise a  reasonable  discretion  in  granting  or 
refusing  a,  writ .  .The  waJofUy  of  this  court 
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is  of  tbe  opinion  that  In  this  «a»e  the  discre- 
tion aforeaald  was  properlj  exercised.  We 
are  of  the  opinion,  therefore,  that  .for  the 
reasons  herein  stated  tbe  district  court  had 
fuU  power  and  Jurisdiction  to  malce .  aud 
enter  tbe  judgment  or  decree  of  distribution 
which  is  assailed  in  this  application..: 

The  writ  heretofore  issued,  therefore, 
should  lie  quashed,  which  is  accordingly 
done,  and  th«  application  to  dlemlsaed,  at 
plaintifTa  coBta 

McCABTT,  J^  concurs. 

STRAUP,  J.  I  eonour  In  the  result  dis- 
missing tbe  proceeding  for  the  reason  that  It 
Is  not  made  to  appear  that  tbe  district  court 
acted  beyond  or  In  excess  of  Jurisdiction,  or 
did  not  regularly  pursue  Us  authority;  and 
for  tbe  further  reason -that,  there  was  a 
plain,  speedy,  and  adequate  remedy  by  ap- 
jieal.  Our  statute  provides  that  the  writ  of 
certiorari  may  be  granted  "when  tbe  inferi- 
or tribunal,  etc.,  exercising  Judicial  functions 
has  exceeded  the  jurisdiction  of  such  tribu- 
nal, etc.^  and  there  is  no  appeal,  nor,  in  the 
Judgment  of  the  court  or  judge,  any  plain, 
speedy,  or  adequate  remedy."  It  further 
provides  that  "the  review  upon  this  writ  can- 
not be  extended  further  than  to  determine 
whether  tbe  inferior  tribunal,  etc.,  has  reg- 
ularly pursued  the  authority  of  such  tribu- 
nal, etc." 

Stripi)ed  of  unnecessary  complications,  the 
ease  is  this:  Joseph  T.  Anderson,  Issue  of 
a  polygamous  or  plural  marriage,  died  In- 
testate without  issue.  He  owned  real  estate 
which  he  had  obtained  by  deed  from  his 
mother.  The  real  estate  was  her  separate 
property.  She  died  before  his  decease.  An 
admiinlstratoi:  was  appointed  to  administer 
bis  estate.  His  only  alleged  heirs  are  Annie 
O.  Robwer,  the  plalntUfi  who  is.  bis  grand- 
mother, his  mother's  mother*  and.  Nephi  P. 
Anderson,  bis  father.  Both  c)ain»  tbe  prop* 
erty  as  the  sole  surviving  heir  of  Joseph  T. 
Anderson,  deceased.  Buch  proceedingei  rln 
the  course  .of  tbe.  administratioQ  of  the.  es- 
tate, were  .bad  whereby  the  court  distributed 
tbe  lu-operty  to  Nepbl  P.  Anderson.  Motions 
for  a  netv  trial,  aoid  ;to  vacate  the  order, 
an4  to  dismiss  tbe  proceadiugs  for  want  of 
Jurisdiction,  and'  applications  for  '  tihe '  .ap> 
pointment  of  another  aud  different  adminis- 
trator, were  made  and  denied.  Then  th^ 
application  was  here  made,  (vr  a  writ  of 
certlorarL  In  tbe  petition  for  the  writ  it 
Is  all^^  that  the  ^trlbutlon  wb«  ^made 
without  Dotlc«i;i  that  tbe  tilalntUt:  woa,  de- 
prived, of  her  rtgbt  to  be  beard;  that  there 
was  no  trial  or  bearing;  that  the  decree  of 
distribution  was  not  supported  by^  fiodings 
or  pleadings;  that  the  court  axited  without 
JurisdicUon  and  due  process  of  law;  and 
that  there  was  uo  appeal  nor  platuy  speedy, 
and  adequate  remedy  at  law. 

The  record,  as  certified  to  us,  shows  tbe 
fillag  «f  a.  propear  petUlon  for  distrlbutioir, 


a  Judgawnt  or  order -of  final  dlsfertijutlon  In 
which  are  recited,  all  Jurisdictional  facta 
with  respect  .t0  notice,  trial,  and  a  bearing, 
and  which  contains,  among  others,  «  flndiog 
that  l^ephi  P.  Anderson  was '  the  sole  sur* 
vlving  heir  of,  tbe,  deceased,  and  wblob  ad< 
Judlcates  and  distributes  the  property  ac- 
cordingly. There  Is  nothing  aliunde  .made 
to  appear  disputing  these  recitals  of  jvi»i 
dlctlonal  facts  as  to  notice,  hearing,  and  a 
trlal^  I  therefore  think  tbe  allegations  of 
tbe  petition  that  the  distribution  was  made 
without  notice  and  a  hearing  are  not  sus- 
tained by  tbe  record,  or  by  proof  dehors  the 
record,  and  hence  concur  with  my  Associ- 
ates that  nothing  Is  made  to  appear  wherein 
tbe  district  court  .exceeded  Jurisdiction  or 
had  not  regularly  pursued  its  authority. 

The  principal  things .  argued  by  plaintiff 
involve  questions  of  whether  tbe  deceased 
left  an  estate,  and  whether  Annfo  C.  B»bv- 
er  or  Nephl  P.  Anderson  was  entitled  to  it, 
and  It  is  chiefly  tbe  determination  of  the 
latter  that  is  sought  by  this  proceeding.  I 
think  the  court  had  undoubted  jurisdiction 
to  hear  and  determine  such  questions  and 
to  make  a  distribution  accordingly.  More- 
over, our  statute  expressly  provides  for  an 
appeal  from  all  final  orders  and  judgments 
of  distribution.  I  cannot  see  wherein  tbe 
remedy  by  appeal  is  not  plain,  speedy,  and 
adequate  to  correct  whatever  error  may  be 
or  has  been  committed  by  tbe  court  in. such 
particulars.  The  statute  prescribes  within 
what  time  an  appeal  may  be  taken,  and  to 
have  proceedings  reviewed  on  appeal  the  ap- 
peal must  be  taken  .within  that  tim& 
Whether  the  plaintiff  now  has,  or  had,  the 
right  of  an  appeal  when  she  applied  tor  this 
.writ.  Is  not  the  westlon.  The  pertinent 
auestlnn  is:  D)d  she  liave  tbe  right  of  an 
appeal  on-  merits  from  tbe  final  order  or 
Judgment  of  distribution,  and  on  such  a  pror 
oeeding:  to  have  corrected  whatever  errpner 
OUB.  rulings  jnay  have  been  committed  by  tbe 
district  court?  Having,  such  eight,  she  ean> 
not  be.  permitted  to  resort  to  certiorari  and 
to  have  tbe  functions  of  that  writ  converted 
intp  «,.wrlt'.ef  mere  review  because  sbe.  bj 
ber  iowOc  neglect  or  inattention,  .jnay  liave 
forfeited  or  .abandoned  ber  right  *o  'appeal, 
or  voluntarily  may  have  failed  to  exercise  It 
hy  pursulug  an ;  unavailing  and  inappraprl- 
ate  remedy.  ■■  Out  right  to  review .  a  proceed- 
ing: on  oertlorarl  Is  conferred  when  It  is 
made  to .  appcari  that  tbe  Inf eclor  tribunal 
exceeded -jurisdiction  and  there:  is  no  app^l 
nor  any  plainv  speedy;  and  adequate  remedy, 
and  the' statute  forbids- a  review  onsueh.a 
writ  to  be  .extended  further  tbaq  to. deter- 
mine:  whether  the  Inferior  tvibnnal  regulajrly 
pursued  Its^aothorityi  The  plaintiff,  in  her 
pedt&on  alleged  tbat  tbe^  district-  court  bad 
exceeded  Juctedlction,  and  that  there  was  no 
appeaL  nor; -any  t>lain;  .speedy,  or  adequate 
remedy  at  law.  Wlien  the  certified  record 
of' the  court  below  is 'examined,  it  is  found 
that  tbese  allegations.,  have  no  support  ^ 
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tfier  lA  &w  or  fact  I  t&erefore  -tblnk  the 
only '  proper  dflsposltion  of  tb«  case  ts  a  dis- 
mtasal'  of  the  proceedlngB.  When  my  Asso- 
datea  reached  tfafe  concluston,  with  whl(^  I 
concur,  that  It  la  not  made  to  appear  that 
the  district  court  exceeded  Jurisdiction  or 
had  not  respilarly  pursued  its  authority,  the 
functions  of  this  writ  were  spent  To  pro- 
ceed '  further,  as  have  my  Assoiclates,  to  a 
review  of  a  ruling  Involving  a  matter  con- 
feasedly  and  undoubtedly  within  the  Juris- 
diotlon  of  the  lower  court  and  to  a  deter^ 
mlnatlon  of  whether  the  court  correctly  or 
erroneously  distributed'  tlte  i»operty  to 
NepU  P.  Anderson  or  to  Annie  G.  Robwer, 
further  than  to  inquire  -  and  determine 
whether  the  district  court  in  such  particular 
regularly  pursued  its  authority,  is,  It  seems 
to  me,  to  convert  this  writ  into  one  to  re- 
view mere  error,-  to  offend  against  the  stat- 
nt*  forbidding  the  writ  to  be  so  extended, 
and  to  violate  the  familiar  rule  that  what 
isno't  Juridically  presented  cannot  be  Judici- 
ally decided.  And  in  this  respect  it  Is  whol- 
ly Immaterial  whether  the  deceased  left  an  es- 
tate acquired  by  him  by  deed  from  his  moth- 
er, or  whether  such  estate  was  acquired  by 
him  under  tl>e  Jaw  of  suecession  and  by  in- 
heritance'from  his  mother.  In  either  event 
th^  deceased  died  leaving,  an  estate  consist- 
ing of  tbe  real  estate,  and  the  question  of 
wbetber  Nepfal  P.  Anderson  or  the  plaintiCt, 
Annie  (X  Robwer,  Is  entitled  to  it  is  tbe 
same. 

'  Moreover,  the  correctness  of  tl>e  coMlw- 
sion  reached  by  my  Assoctates  on  the  merits 
that  Nephi  P.  Anderson^  and  not  the  plain- 
tiff, 1»  entitled  to  the  property,  may  weU  be 
doubted.'  But  as  such  matter  Is  not  Jtldld- 
ally  presented  and  not  properly  before  via  in 
this  proceeding;  I  express  no  opinion  on  It, 
and' refer  to  it  only  to  show  the  Importance 
of  the  question  and  tliat  the  determination 
of  It  should  be  vrithbeld  until  it  is  Judld- 
ally  presented.  The  deceased  was  issue  of  a 
polygamous  or  plural  marriage.  It  is  not 
how  the  question  whether  such  marriage, 
and  llice  marriages  in  this  state,  was  entered 
Otto  In  good  faith,  or  as  to  whether  the  par- 
ties'to  such  marriages  regarded  ttie  issue 
thereof  ab  did  those  of  monogamous  marri- 
ages. Let  that  be  conceded.  Nevertheless, 
such  marriages,  tinder  tbe  law,  were  unlav- 
ful,  and  the  issue  thereof  illegitimate.  That 
is  conceded.  At  common  law  an  illegitimate 
ciiild  bad  no  inheritable  blood  and  was  In- 
capable of  inberiting  from  his  father  or 
mother,  and  was  also  Incapable  of  transmit' 
ting  an  Inherltanoe  to  either.  He  could 
transmit  property  to  the  heirs  of  his  body 
only'.  Thfe  common  law  is  in  fort»  in-  this 
state  except  as  modified  by  -statute.  In 
many  of  tlie  states  the  rule  at  commoa  law 
respecting  inherltaince  and  transmission  of 
estates  by  illegitimate  children  has  been 
bhanged  by  statute.  It  has  been  changed'  by 
our  statute.  Under  statutes  to  remove  sueh 
disabUlties  at  cemmon  law.  it  has  senenaily 
been  held  by  the  courts  that  the  extent  of 


the  statutory  change  from  Oii  rules  of  tbe 
common  law  must  be  clearly  defined.  Kc- 
Cully  ▼.  Warrick,  61 N.  J.  Eq.  606, 46  Atl.  940. 
And  It  has  been  beld  by  all  the  courts  that 
it  belongs  to  the  Leg1sleture>  and  not  the 
courts,  "to  define  and  establish  the  trans- 
mission of  estates."  Keeler  v.  Dawson,  73 
Mich.  600,  41  N.  W.  700.  It  has  also  been 
quite  generally  hrid  that  statutes  which  legit- 
imated an  illegitimate  child  or  children  and 
gave  them  the  right  and  capacity  to  inherit 
from  the  mother  or  father  or  both,  as  though 
born  in  lawful  wedlock,  did  not,  however,  give 
the  mother  or  father  the  right  to  inherit  from 
such  child  or  cblldriefl.  Doe  t.  Bates  (Ind.) 
6  Blackf.  583;  McCormick  t.  Canttell,  16 
Tenn.  615;  Bent  T.  St  Vrain,  30  Mo.  268; 
MUler  V.  Stewart,  8  Gill  (Md.)  128;  C^oan, 
etc.,  V.  Phelps'  AdmT,  94  Ky.  218,  21  8.  W. 
874,  23  L.  R.  A.  753;  Lessee  of  Little  v. 
Lake,  8  Ohio,  290;  Blair  v.  Adams,  69  Fed. 
243.  Statutes  removing  common-law  disa- 
bilities of  Illegitimate  children  are  for  their 
benefit  and  not  their  parents.  Butler  v. 
Sly  ton  Land  Co.,  84  Ala.  390,  4  South.  675. 
And  the  cases  above  cited  show  that.  In  or- 
der that  the  parents  or  either  of  them  may 
have  the  right  to  Inherit  from  such  a  child 
or  children,  the  statute  must  grant  that 
right  by  apt  and  appropriate  "words  and 
language  which  fairly  conveys  such  an  in- 
tention. , ,  . 

Now,  looking  at  our  statute  to  ascertain  t6 
what  extent  tbe  common-laW'  disabilities  of 
Illegitimate  children  have  been  removed,  and 
as  to  their  capacity  to  inherit  and  transmit 
ah  Inheritance,  and  the  right  of'  the  parents 
to  Inherit  from  them,  we  find  that  by  Comp. 
Laws  1907,  i  2838,  It  Is  provided  that  illegiti- 
mate children  have  the  rigbt  and  capacity  to 
inherit  from  the  father  who  had  acknowledg- 
ed himself  to  be  tbe  father,  and  In  all  cases 
from  the  mother  In  tbe  same  manner  as  if 
tbey  bad  been  bom  In  lawful  wedlock.  Tben 
the  neM  section  prescribes  and  defines  the 
capacity  of  an  illegitimate  child  to  transmit 
an  Inheritance  and  expressly  provides  who 
may  Inherit  from  or  through  It  It  reads: 
"If  an  illegitimate  chUd  dies  intestate,  with- 
out la-wtf  ul  issue,  his  estate  goes  to  his  moth- 
ex,  OP  in  case  of  her  death  to  her  heirs  at 
law."  tJnder  these  statutes,  which  Is  a  part 
of  tbe  Code  prescribing  and  defining  the  law 
of  8U(K!esslon  and  of  transmitting  property 
of  decedents,  the  mother  and  her  heirs,  bat 
not  the  father,  have  the  fight  to  Inherit  from 
such  a  child  or  children.  That  Is  very  plain. 
And  thereunder  the  plaiiitlff,  the  deceased's 
grandmother,  ills  mother^  mother,  and  not 
the  father.  Is  here  entitled  to  the  property, 
unless  some  other  statute  can  be  pointed  to 
which  modifies  or  abrogates  these  provisions 
and  gives  the  father  the  right  to  Inherit 
The  only  statute  so  pointed  to  Is  a  subse- 
quent and  special  statute  'Which  legitimated 
the  issue  of  certain  polygamous  or  bigamous 
marriages  bom  on  or  prior  to  the  4th  day 
of  January,  1896,  and  wMeh  provides  that 
"such    issue   are   entitled   to   inherit   from 
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irlgbta  asd  prHiiese*  to  the  latriie  soctentftnt) 
In  the  same  mamier.as  tboiigb'^orh  In  laVp' 
:ful  wedlock."  Of 'course,  the  li^glslataiis'Te^ 
garded  auch  iaava  UlegitliBate,  and- as  baring 
juo  inore  or  greater  capacity  to  Inherit  or  to 
transmit  an  inheritance  than  an  lUegitlmate 
child  at  common  law,  and  that  no  one  except 
'th(»  heirs  of  hi«  bodr  had  the  right  to  inherit 
from  ^ch  child,  except  as  modified  and  pro- 
!Tided  by  statute;  It  belonf^ed  to  the  Le^s- 
.latare  to  define  and  establish  the  trannois- 
'Sionl  of  estates  and  to  prescribe  who  may  in- 
herit The  statute  bet's  most  be  looked  at 
dlspasslohately.  and '  the  will  'of  the  Legisla' 
tiue  ascertained  from  the  langnagis  employed 
by  it.  Undoubtedly'  the  statute  was  paased 
for  the  benefit  of  such-lsstie,  not  for  their 
parcatsk  .  8«ch  Issue  by  this  statute  were 
■legitimated.  That  Is  Olear.  Bat  undef  the 
jtuthoritles,  to  confer  on  'another  tlie  right 
■to  tnherit  from  such  issnei  tha't  is  not  enough. 
The  Legislature  evidently  thought  that  was 
not  enough  to  eren  glTe  such  issue  the  right 
to  Inherit,  and  hence  erpressly  proTlded  that 
-"•ueh  fesoe  are  entitled  to  Inherit  from 
toth  parents,"  but  restricted  the  right  to  In- 
herit from  the  parents  only,  and  Is  silent  as 
■to  any  right  bf  thri  parents  or  eitlier  of  them 
to^  themselyes  Inlierlt  from  such  Issue.  CMn 
MSxii  stAtute  fte  ^consttued  to  mean  that  such 
Issue  have  tUe  right  to  inhertt  as  issue  born 
In  lawlCtal '  wedlock,  when  the  Legislature  by 
express  term*  restricted  thfe  right  to' inherit 
from  the  parents  only,  'and  that  thfe  fether  Is 
grafted  the  right  to  Inherit  from'sbch  Issue 
when  the  statute  ts  slleiit  as  to  the' right  of 
any  ene'  to  ihherlt  trom  suclj'  issue'  except 
as  Inay  b« 'implied-  froto'the  language  that 
••such  Issue,*"  not  tHe  parents,  are  enitltled 
■"to  ■hare  and  enjoy  a'il  rights  and  privileges 
to  ttie  same  extent  aid  In  the  sdnfe  'manner 
fas  'though  bow  l»  lawful  wedlock"?  That 
IB  the  question.  OiinHs  generally  holding 
that  statutes -Which  legitimated  an  illegiti- 
mate' child  '&t  'children  and  'igave  tttem  the 
full  rfght  toifhherit  as  children  bom  in  law- 
ful *«Wlo<nt,  ■  nevertheless  did  riot 'give  thq 
parents  a  rtght'to'4nherit  from  such  child  or 
children,  in  the  absence  of  apt  and  appro- 
priate lifth^flge  grailttng  sneh  right,'  can  it 
flilrty'be  said  that  this  statute  grants  the 
father  such 'ft  right,  «(nd  thereby  and  in  such 
particular  modlfledthe  general  Ik'ws  of  suc- 
tesslon  heretofore  referred  to?  'I  ecrnfe^s  the 
matter  Is  not  free  of-  doubt:' but  I  am  clearly 
of  the 'opfofoB  that  tbe'determlnatloh  of  It 
4>ueht  to  be  reserved  until  It  is  properly  'and 
Jadlclally  before  us. 


.  HABDX  «t  lO-tv.  BBAVEB  CITY  et  aL 
(Sapretb*.  Coart  of -Utah.     May  10,  1S12.) 

1.   IHTOXICATINO   LiQUOBS   (I   3'f*)— EtBCTlOWS 

An  election  in  a  city  to  detenwoe  whether 
the  sale   of  intoxicating  liquors   shall    be   au- 


thairfz«»-or  ;jefttM'th«re^fl'l«  iln'^ct!6n,'  within 
Comp.  Laws  1907,  {  914,  authorizinr  the  c6n- 


Scatiac'of '^e.-«)eetion'ion  any  prop^itibn  sub- 
mitted to  the  vote  of  the  t>«»(lfe>^t«  offidal 
ballot   at   the   election   being   "For   Sale"-  and 


Against  Sale,'*  -with  a  circle  after  each  tihrase 
to  enable  the  Voters  to  indicAte-Mietr  prwer- 
«a«e<  t)T  placing  a  mark  in  elthsr  cinle. 

im.  Note,~FoT  other,  basda,  see-  latoxioatlng 
Liquors,  Cent.  Dig.  i  42;  X»^  Big.,*  37.* 

For  other  defiQitionSi'see  'Wolds  and  Pbraaes, 
vol.  3,  pp.  2336-2339:] 

2.  ELEcnoKs  (5  31^*)-^NtJMBEBiito  Ballots 

— Secbeot  <Jp  Ballots. 

The  Qombering  of  .the  ballots  by  election 
officers  acting  under  the  honest  beliel  that  the 
Eame  is  proper,  and  without  any  intention  of 
destroying  the  secrecy  of  th«  ballot,  or  ascer- 
taining how  any  elector  voted,  and  without  in- 
timidating or  influencing  any  voter,  or  pre- 
ventiiig  any  one  from  TOtinR<  does  not  vitiate 
the  election,  because  violating  the  .secrecy  of 
the  Ballot  jsuaranteied  by  Const,  art.  4,  {  8.  pro- 
viding that  all  elections  shall  be  by  secret  W- 
lot.t  :  ' 

[Edv  Nst&— For  other  eases,  ses  Sleotions, 
Cent.  Dig.  1 188;  Decv  Dig.  |  21S.*]'  ... 

8.  ELEcnovs  (f  28*)>— >  Secibct  or  BaojOTI— 

Constitutional,  6DA^A0Tr<.  ■. 

The  secrecy  of  the  Dallot  guaranteed  J>y 
Const,  art  4,  {  8,  declftrihg'  that  all  elections 
shall  be  by  secret  ballot,  is  intended  to  p^tect 
the  voters  from  <  being -Midiily  influenced  or  In- 
terfered with  in  ,tbq  exer^se.-of  the  fratkchite; 
but  the  guaranty  i^  not  intended  to  defeat,  the 
election  by  taklttg  advantage  of  Irregtilaritres. 

fEd.  Note.— For  other  cases,  se'e  Elections, 
Cent  Dig.  f  18;   Dec.  Xltg.>  {  2a*]    ' 

4.'l!LIWnON8    (J    228*)-i-lNVALIl)ITT— FKAtJD— 
■     iRTIMtDATtOIT.      •    *       '•  • 

Inhere  an  .election  is  conducted  in  violation 
of  a  constitutioaal  or  sta^u^oir  provision,  or 
wheri;,  t'hrougb  aq  act  prohibited  by  law  on  the 
patt  of  the  voters,  or  some  of  them,  the  result 
of  an  election  is  affected,  or  where  fraud,  In- 
timidatloa,  or  other  illegal  ■  methods'  arei  pl«c- 
ticed,.the  election.  <;aiin«t  stand.  ;, 

[Kd.  'Kote.— For  other,  cases,  see-,  Ejections, 
Cent  Dig.  {  198;  Dep.  Dig.  |  i28.»]         '     ' 

5.  Elections  (i  28*)— Secbect  -o»  Ballot— 

CoSSTITUtlONAL      GUABANTY  —  CONSTBUC- 

noN.  •'.  •  ■'■ 

■  .IFhe  aeerecn'  of  the  ballot  guaranteed '  by 
Const,  art  4,  {  8,  providing  that  all .  eiectiofis 

?haU  be.  by, sec^t  ballot,  does. not  require  per- 
ect  Sfcrecy  tn  case  printed  ballots  are  used; 
but  bn>y  'api)ro*linate  secre<"y  Is  required. 

['Bid.  iNffte.— For  other-  caso^'see  EHections, 
Cent, Dig.  |  ISJ-  Dec.  Dig;  i  28.*] 

ft.  ELiSr-nroNB     (|    227*)— 'VALlrilTr->-SECB6T 

Balloib.  .   '  .<  • 

Though  ballots  whiph  were  npt  secret -were 
used  and  voted  at  an. election,  but  the  result 
was  unaffected  thereby,  the  ballots  could  not 
W  adjudged  ■*»«;  'fdr' electors  cannot  be'  dl»- 
'fraaebised  by/an 'act  of  eleetion  ottcersi  on  oth- 
ers, unless  .^uch  act  violates  a  qoast^tutioBal  or 
statiitocy  provision,  or  amounts  to  intimidation 
or  fVaud.' 

[Etf.  Note.— yor  other  cases,  see  Elections, 
Cent  Dig.   If  187-200;  Dec  Dig.  I  227.*] 

7. 'Htecfiows  (I  IM*)  — Wab-ked  Harlots  — 

.  The  BuBibering'Of'ilM  ballots  by  election 
officers  ufiiet  the  honest  belief  that,  the  saiae 
is  proper  i^  not  placing  a  distinguishing  mark 
on  th/  ballots,  within  Comp.  Laws  1907,  i  848, 
kilning  the'eiroumstances  ■under  which  ballots 
mu9t  t>e  counted,  or  r^eetedi  providing  that  no 
ballot  shall  be  rejected  for  any  error  in  stamp- 


Vor  othOe  catei  see  same  topic  aad  aectloC  >ruVtBER  in  Dec.  Dig.  '&  Am.  Dig.  Ker-Mo.  Series  ft  Rap'r  In<iw«* 
t  Ritchie  V.  Ricbards,  14  Utah,  ME,  17  Fac.  STO. 
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las  or  writlac  Oit  IndonMMBb  tlnrw  fey  tba 
election  offleen. 

[B^  Note.— For  otbor  r«f ,  Me  Bleetioai^ 
Cent  Dig-  if  166,  167;  Dec.  Dif.  f  184.*] 

Appeal  from  District  Gonrt,  BMver  Oowt- 
<7;    Joshua  Greenwood,  judgai 

Action  by  J.  W.  Hardy  and  anotber  agaliut 
Beaver  Cltf  and  others  to  conteat  an  election 
In  the  city.  From  a  Jndg^mait  adjudgins  the 
•lection  Talld.  platetifla  appeaL    Affirmed. 

B.  A.  Walton  and  U.  E.  Wilson,  both  of 
Salt  Lake  C^ty,  and  O.  A.  Murdock,  of  BeaTer, 
for  appellants.  WllUaia  F.  Knox,  of  BeaTer, 
for  appelleea. 

'  FRICE,  a  7.  Appellants  Instltnted  this 
proceeding  for  the  purpose  of  contesting  and 
annulling  the  result  of  an  election  held  in 
Beaver  city,  Utah.     Said  election  was  held 

I  imrsnant  to  chapter  106,  Laws  Utah,  1911, 
and  the  question  submitted  was  whether  the 
■ale  Of  intoxicating  liquors  as  a  beverage 
•honld  be  permitted  within  said  city  or  not. 
Upon  t  hearing  the  district  court  entered 
Judgment  declaring  the  election  valid,  from 
which  judgment  this  appeal  is  prosecuted. 

[1]  Before  proceeding  to  a  consideration  of 
the  questions  presented  by  the  record,  it 
becomes  necessary  to  dispose  of  a  preliml- 
sary  question  raised  b;^  counsel  for  respond- 
ents. He  contends  that .  the  provisions  of 
Comp.  Laws  1907,  1 .914,  do  not  authorlce  a 
conteat  of  the  eleotion  in  question;  but,  if 
such  an  election  can  be  assailed,  it  must  be 

'  done  in  some  proceeding  other  than  that 
contemplated  by  that  section.  We  cannot  as- 
sent to  counsel's  contention.  Section  914,  so 
far  as  material  here,  provides:  "The  election 
of  any  person  to  any  public  office,  the  loca- 
tion or  relocation  of  a  county  seat,  or  tny 
propOtitUm  tubmttted  to  the  vote  of  the  peo- 
ple may  be  contested."  (Italics  ours.)  The 
grounds  for  contest  are  then  set  forth;  and 
the  grounds  stated  in  the  complaint  filed  in 
this  case  are  within  tbe6«  enumerated  In  said 
section. 

The  question  submitted  to  the  electors  of 
Beaver  city  was  whether  the  sale  of  intox- 
icating liquon  as  a  beverage  should  be  au- 
thorized or  denied  within  the  limits  of  said 
dty.  The  form  of  the  question  on  the  offi- 
cial ballot  was,  "For  Sale  O"  and  "Against 
Sale  O,"  and  the  voter  indicated  his  pref- 
erence by  placing  a  voting  mark,  either  in 
the  circle  placed  after  the  words  "For  Sale," 
or  in  the  one  placed  after  the  words  "Against 
Sale."  The  election  therefore  was  held  to 
pass  upon  a  "proposition  submitted  to  the 
vote  of  the  people,",  and  thus  comes  within 
the  piKTievr  of  section  914,  supra.  The  con- 
tention, of  counsel  therefoce  cannot  prevail 

Proceeding  now  to  a  cansideratlon  of  the 
merits,  ^e  find  thai  the  controlling  facts  dis- 
closed by  the  record,  in  substance,  are:  That 
on  the  27th  day  of  June,  19U,  appellants 
were  resident  taxpayers  of  Beavw.clty,  awl 
on  that  day  w«re' engaged  In  the  bnaiiMM  of 


mXtbm  IntoixlefttlBtf  n^atiN  fa  be  vaed  as  a 
beverage.  Ttat  on  that  dar  >a  dectkm  mm 
duly  held  In  said  dty  ponoaat  to  the  pmvl* 
■loM  of  diapttf  loa.  Laws  Utah,  1911,  tm 
determina  whether  intozieatiiig  llqnon  should 
be  sold  within  said  city  as  a  beverag*.  Tbtit 
■aid  dty  iras  divided  into  three  voting  dis- 
tricts, numbered  1,  2,  and  8,  respectively, 
and  offldal  ballota  were  prepared  by  the  dty 
officials  to  be  voted  in  each  of  said  dlatrieta 
at  cald  election,  which  in  ■nbstanea  and 
form  were  as  required  by  law,  except  in  this: 
That  on  the  back  thereof  were  printed  the 

letters  "No. ."    That  the  printar  who 

was  employed  to  print  said  ballots  placed 
said  letters  on  the  back  thereof  without  any 
direction  from  any  ona,  snppoaing  it  was 
necessary  that  aom^  one  should  number  the 
ballots  consecutively,  and  that  by  pladng  tha 
proper  figures  aft«r  the  letters  aforesaid 
each  ballot  would  receive  its  proper  number. 
That  the  ballots  wera  delivered  to  the  elec- 
tion offldals  in  that  form  and  oondition,  and 
in  districts  No.  1  and  No.  2  the  officers  as- 
sumed that  the  ballota  should  be  numbered 
as  Indicated;  and  in  said  district  No.  1  all 
the  ballots  were  numbered,  while  in  district 
No.  2  only  a  portion  thereof  were  numbered, 
when  it  was  discovered  that  the  ballots 
should  not  be  numbered;  and  in  district  No. 
3  none  of  the  ballota  were  numbered.  Thai 
in  district  No.  1  there  were  112  votes  cast 
for  sal*  and  146  against  sale,  all  of  which 
ballots  were  numbered,  as  aforesaid.  la 
district  No.  2,  there  were  51  ballots  cast  for 
sale  and  il3  against  sale,  112  of  which  werv 
numbered,  and  62  thereof  were  not  nnmbe«> 
ed.  In  district  No.  8,  152  ballots  were  cas^ 
81  of  which  were  for  and  71  against  salsk 
none  of  which  were  numbered.  The  total 
number  of  votes  cast  In  the  dty  was  574,  330 
of  which  were  against  sale,  while  244  were 
for  sale,  There  were  thus  a  majority  of  89 
votes  against  sale  upon  the  face  of  the  re- 
turns. It  thus  appears  that  out  of  the  whole 
number  of  ballots  cast  there  were  370  thai 
were  numbered  and  204  that  were  not  num- 
bered. Out  of  the  204,  97  were  cast  for  and 
107  against  sale^  or  a  majority  of  10  against 
sale. 

[2]  Appellants  contend  that  the  numbering 
of  the  ballots,  as  aforesaid,  vitiated  the  eleo 
tlon;  and  hence  the  district  court  erred  la 
declaring  it  valid.  Counsel  assert  that  la 
numbering  the  ballots,  as  aforesaid,  their 
secrecy  was  destroyed;  and,  further,  that 
they  ahould  not  have  been  counted,  becauss 
said  numbers  constitute  a  distinguishing 
mark  placed  on  the  ballots;  and,  further, 
that  the  proposition  of  "against  sale"  did 
not  carry,  because  not  a  dear  majority  of  all 
the  votes  cast  at  the  election  were  against 
sale.  Section  S  of  article  '4  of  the  Coastitn- 
tioD  provides:  "All  atectlons  shall  ba  by; 
secret  ballot" 

In  view  of  the  facts  prewntad  by  the  rcfi> 
ord,  the  Mlowlng  questions  arlae:    0)  Did 
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the  placing  of  tbe  numbers  upon  the  ba«k  «< 
the  ballots  destroy  their  secrecy?  (2)  IT  it 
be  assumed  that  such  was  the  case,  did  the 
casting  of  said  ballots  vitiate  tbe  election? 
(3)  Did  the  numbering  of  the  ballots  constl- 
tnte  a  distinguishing  mark,  within  the  pnr- 
Tlew  of  the  Anstralian  ballot  law  in  force  in 
this  statei  and  were  the  ballots  thereto'  made 
Illegal? 

The  record  discloses  that  when  tbe  first 
▼oter  appeared  at  the  polls  to  cast  his  vote 
In  districts  No.  1  and  No.  2  he  was  handed 
a  ballot  numbered  1;  and  his  name  was 
written  In  the  poll  book  opposite  No.  1.  A 
similar  record  was  made  with  respect  to  sub- 
sequent voters;  tbe  only  diffeiieiiice  bdug 
that  the  numbering  was  in  the  order  In 
which  they  appeared  and  voted.  It  Is  con- 
tended, therefore^',  that  the  proof  is  conclusive 
that  by  comparing  the  number  of  any  par- 
ticular ballot  with  the  name  which  was 
written  opposite  tbe  same  number  on  the  poU 
book  any  one  could  ascertain  who  voted  a 
particular  ballot,  and  bow  he  cafst  his  vote 
(m  tbe  proposition  whether  for  sale  or 
against  sale.  It  is  contended  that  tbe  secre- 
cy of  the  ballot  giiarauteed  by  tbe  Constitu- 
tion and  statutes  of  this  state  was  thus  de- 
stroyed. It  may  be  conceded  that  In  compar- 
ing the  ballots  with  tbe  poll  book,  as  sug- 
gested, it  could  be  ascertained  who  cast  a 
particular  ballot,  and  from  the  ballot  it  nec- 
essarily was  made  to  appear  how  such  per- 
son voted  upon  the  proposition,  and  that 
when  these  facts  were  ascertained  the  secre- 
cy of  the  ballot  was  destroyed..  The  evi- 
dence, boweveri  discloses  that  in  placing  tbe 
numbers  on  the  back  of  the  ballots  tbe  elec- 
tion officers  acted  honestly ;  and  that  they 
did  so  merely  because  they  thought  such  a 
course  was- proper,  and  without  any  intention 
thereby  of  destroying  the  secrecy  of  the  bal- 
lot, or  to  ascertain  bow  any  one  voted  upon 
the  proposition.  It  also  Is  made  to  appear 
that  the  voters  accepted  the  ballots  as  prop- 
er In  both  substance  and  form.;  and  there 
Is  not  tbe  slightest  indication  in  the  evidence 
that  the  numbering  of  the  ballots  intimidated 
or  influenced  any  voter  in  any  respect,  or 
prevented  any  one  from  voting.  Indeed,  It 
seems  that  both  the  voters  and  the  election 
officers  regarded  the  ballots ,  in  question  the 
same  as  ballots  have  always  been  regarded 
at  other  elections.  This  arose  from  the  fact 
that  we  have  a  section  similar  to  those  in 
force  in  inan^  states,  which  provides  that 
there  shall  be  stubs  attached  to  all  official 
ballots,  which  shall  be  numbered  consecu- 
tively from  1  upward;  and  on  this  stub  one 
of  the flection  Judges  must  write  the  Ukltlals 
oj^'his  name  before  handing  tbe  bkllot  to  ,a 
voter,  who  then  takes  it  to  the  voting  booth 
and  marks  It  to  indicate  his  choice,  and 
folds  and  returns  the  same  to  the  Judge  wlio 
banded  It  to  him.  The  Judge  then  inspects 
the  stub  to  'see  whether  the  ballot  is  the 
same  one  he  banded  to  the  voter,  and  if  it 
is  hfe  f emoves  'tlie  stiib  from  the  ballot  and 


returns  the  toiue  bade  to  the  voter,  who  then 
deposits  it: in  the  ballot  box,  and  the  stub 
is  destroyed.  No  such  stub  was  either  re- 
quired or  attached  to  the  ballots  in  question; ' 
but,  In  view  ttat  the  letters  "No."  '  ■.  " 
were  found  on  the  back  of  the  ballots,  the 
election  officers  no  i  doubt '  liad  in  mind  the 
general  law,  and  they,  without  thinking;  pro-  ■ 
ceeded  to  number  the  ballots  In  question  as 
aforesaid.  The  evidence  Is  without  dispute 
that  those  who  alone  were  responsible  for 
the  numbering  of  the  ballots  acted  honestly; 
and,  further,  that  the  voters  received  the  bal- 
lots and  voted  tbem  as  the  .official  ballots, 
believing  tbem  to  be  proper  in  form,  and. 
paid  no  attention  to  the  fact- that  by  com- 
paring the  numbers  of  the  ballots  with  tbe 
numbers  on  the  poll  book  set  opposite  the 
names  of  tbe  voters  it  could.be  ascertained, 
how  a  particular  voter  cast  his  vote.  Nei- 
ther is  it  made  to  appear  that  any  voter  was 
aware  of  the  fact  that  such  comparison  could 
be  made  until  after  the  election. 

Were  the  ballots  void,  or  did  the  use  there- 
of vitiate  the  election?  These  very  ques- 
tions very  recently  came  before  the. Supreme 
Oonrt  of  Idaho  and  are  passed  on  in  the 
case  of  McOrane  v.  Ck>unty  of  Nez  Perce,  IS 
Idaho,  714,  112  Pac.  812,  82  L.  R.  A.  (N.  S.> 
730,  Ann.  Cas.  1912A,  165.  The  Idaho  Con- 
stitution provides  that  "all  elections  by  the 
people  must  be  by  ballot.  An  absolute  secret 
ballot  Is  hereby  guaranteed,  and  It  shall  be 
the  duty  of  the  Legislature  to  enact  such 
laws  as  shall  carry  this  section  Into  effect." 
At  an  election  held  in  one  of  the  counties  of 
Idaho  to  determine  the  question  whether  in- 
toxicating liquors  shall  be  sold  or  not,  bal- 
lots were  used  which  were  consecutively 
numbered,  both,  on  tbe  face  of  the  stub  and 
the  face  of  tbe  ballot,  so  that  it  could  be 
ascertained  by  comparing  the  ballots  with 
the  poll  book  who  voted  a  particular  ballot, 
and  how  such  voter  voted,  Just  as  In  tbe 
case  at  bar.  The  Supreme  Court  of  Idaho 
in  effect  held  that,  while  such  a  ballot  was 
not  tbe  secret  ballot  contemplated  by  the 
Constitution,  yet.  In  view  of  the  fact  that 
tbe  numbers  were  placed  on  the  ballots  In- 
nocently, without  any  purpose  on  the  part  of 
any  onk  to  Intimidate  any  one,  or  to  ascer^ 
tain  how  the  voters  voted  upon  the  qoes- 
tlohrahd  in  view  that  tbe  voters  cast  such 
ballots  In  good  fbltfa,  believing  tbem  to  be 
legal  and  In  due  form,  without  being  lnflu> 
enced  in  any  way  In  their  votes  by  the  use 
of  such  ballots,  the  election  was  valid.  This 
<^ecl8lon  is  assailed  by  appellants'  counsel  ae 
being  unsound.  We  have  carefully  read  the 
decision  )^  and  we  feel  constrained-  to  say 
that,  in  our  Judgment,  the  reasoning  of  Mr. 
Jttstice  Allshl6  Is  soUnd,  and  that  the  coli- 
chrsions  reached  by  htm  are  supportM  by 
the  great  Welglrt  of  authority.  Tbe  more  re- 
cent detfslons  with  respect  to  the  legal  effect 
of  'casting  numbered  ballots,  from  'Which  It 
can  be'  ascertaiiled  \tix&  roted  th^ti,  and  how 
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ertA  'voters  voted,  Hre!r^TfalW«d'b7'HF<  Ja»- 
ttee  Aitefalcf ;:  and  we  sttall  do  no  more  tban: 
to  >  refer  to  ^some  of  the  cases  rerlewed/bjc-. 
him.)'   -1'  !     1    ■  .    ■    I-   . 

[S]  It  Is  contended  that  Dfr.  Jastlce  All> 
shlei  lays  toe  much  stress  upon  the  claim 
that  courts  should  'not  interfere  with  the 
will  of  the  people  as  expressed  through  the 
ballot.  In  this  regard;  it  Is  argued  that,  un- 
less an  election  is  in -all  respects  caUM  and 
conducted  in  accordance' '\«<tth  both  co&stita- 
tional  and  statutory  proTisione,  then,  in  thd 
eye  of  the  law,  ttiere  is  no  exptession'of  the 
people's  will.  In  other  words,  'if  the  will  -of 
the  people  is  sought  to  be  expressed  by  the 
means  of  an  Election,  such  election  must  be 
conducted  in  accordance  with  the  forms  of 
law.  We  may  well  codcede  thlsclalm  in  the 
abstract ;  but  the'  law  must,  nevertheless,  be 
given  a  rational  application.  For  instance, 
the  right  to  a  secret  ballot  was  int»ided  as 
a  Shield  to  protect  the  voters  from  beingnn- 
duly  influenced  or  interfered  with  in  the  ex- 
ercise of  the  fi'anchlse,  and  the  community 
from  having  incompetent  and  dishonest  men 
elected  to  office  by  tneans  of  fraud  or  In- 
tlmldatloii.  'The  guaranty  of  a  secret  ballot ' 
was,' however,  not  Intended  to  be  lised  as  a 
sword  by  those  who  may  be  defeated  or  dis- 
appointed at  an  election,'  by  being 'permitted, 
to  take  adratrtage  of  Irregularities,  and  by 
reason  thereof  have  the 'election  declared  in- 
valid and  tie  result 'thereby  Obtained  held 
for  naught.' 

[4]  Where  an  ^leetlon  talces  pWce  which  Is 
held  or  kwnduot^  In  violation  of  some  ex- 
press constitutional,  or  statutory  provision, 
or  where',  through  some  act  of  oommisSionf  or 
omission  prohibited  by- law  on- the  part  of 
the  voters,  or  some  of  them,- ^ the  .result  of 
an  election  is  affected,  ot  If  it  be  Shown  that 
fraud,  Intimldatlbn^.or  other  illegal  methods 
were  practicedv  tbea  an  election  cannot 
stand.  la  this  case, .  it  is  not  clAtmed  that 
ai^  of  the  foregoing  conditions  prevailed- 
AU  that  is  claimed  is  that,  by  fgason  of  the 
iMittibeilDg  of  the  ballots,  it  wae.>  made  pos- 
sible to  destroy  their  secrecy.  la.thJa,  when 
standing  aloDia  and  i  under  the  /cifcuwsta^cea 
detailed,  sufficieat  t»  authorize  a  court  to, 
deslare  an-eleotion  iovalid,  beo^ase  sttf^  ba^,. 
lots  were  used  ^  ,We  think  :not.  ,  /.  '  ; 
.  {(]  In  th«  first  place,  as  cleariy,  p|9iitte<( 
out  iby  Mr.  Joslice  Allshie  in  the  Idaho  .{^e< 
perfect  secrepy  in  case  printed,  ballots,  ^are 
used  iB  neither,  contemplated  by  nor  attatfa^, 
able  under  the  law.  It,  is  well  knoTyn.tbat 
under  the  Australian  ballot  liaw  a  b^ank  coJ^, 
wnn'  or  ticket  must,  be  .left,  on  the;  ballot, .  ^ 
which  tl)e,  voter  .may -w^ite  .the  name  of.  any 
person  of  his  cbpice  for  any  office  for  which 
be  is  penqltted  to  vote,  in  cajie  he  does  wft 
desire  to  vote  for  tbe  per^na  named  on  any 
party  ticket  wh^b  is  placed  on  the  ballpt 
He  may  not.pniy  thus  vote  the  name  of  ,som^ 
<^her  p^ri^n.to  flU 'any  office  on  the  ballot, 
but  be  may  lirr^te  l)la  own  pame,  andi  i^^uis 


vote  for  himself.  'WTiat  one  voter  may  do. 
ai^  number,  of  voters' may  do.  Any  iierson, 
therefore,  who  is  familiar  <  with  the  haijd- . 
writing  of  such  a  voter  or  votes  may  thus, 
bysnch  writing,,  identify  tlie. ballot  or  bal-, 
lots'pasti  by  him  or  them,  as  .the  case  may 
be;  and  in  doing  ao  may  ascertain  for  whom 
the  votif.or  votes  were  cast.  What. is  true 
of  one  voter  who  writes  names  upon  the 
blank  (ddcet  diay  be  true  of  all  who  may  do 
so.  '  It  may  also  be  that. the  Judges  of  elec- 
tion are  well  aciqualnted  with  the  handwrit- 
ing of  many  of  the  voters  in  a  voting  dis- 
trict;' and  they  may  tbusiteU  how  some,  If 
not  alii  of  their  neighbors  voted.  In  liiis 
regtird,  wtait  iM  true  with  respect  to  the  elec- 
tion Judges- Is  also  true  of  those  who,  under 
the  law,  are  pennltted  to  be-  present  at  the 
openlUg  of  the -ballot'  boxei^.  and  the  counting 
of  the. ballots.  If  comparisons  are  permis- 
sible, therefore,  why  could  not  the  handwrit- 
ing on  the  ballots '  be  compared  -with  other 
writings  of  the  persons,  which  are  kno'wn  to 
be  genuine?  If  it' be  said  that  such  com- 
parisons are  not  permitted  by  law,  then  It 
must'  also'  be  said  that  no  comparisons  are 
permitted  by 'the  Same  law.  It  may  also  be 
said  that,  pe'rhaps,  no  law  or  printed  ballots 
can  be  devised  upon  which  the  voter  may 
not  -write  the  name  of  the  person  or  persons 
of  his  choice  for  any  office.  ■  Any  law  which 
prevented-  the  ''^otet  from  expressing  hlB 
choice  of  persons  'for  any  office  wouid  not 
give  the  free  and  nntrahimeled  expression 
which  Is  conteinplated  by' the  modem  Sec- 
tion laws.  We  do  not  say  that  a  law  whldi 
absolutely  prohibited  any  v'oter  from  writ- 
ing any  nam^'or  nabies  on  any  ballot  would 
be  void;  but  what  we  do  say  ii  that  we 
know  of  no  such  law,  a'nd-  certainly  no  such 
law  is  In  fore*  in  this  state,  and  we  think 
such  a  law  Is  not  contemplated  by  otir  con- 
stitutional pfofislbh  referred  to.  Only  ap- 
proximate ,  Secrecy  can  be  attained  In  any 
event.  Why  should  the  Innocent  numbering 
of  ballots;  from  Tvti'<ch  no  more  dan  be  as- 
certained that!  may  ordinarily  be  ascertain- 
ed from  any  number  of  ballots  used  at  a 
general  election,  where  the  names  of  persons 
are  written  tbereon,  vitiate  the  election? 

it]  If  the  mere  use  of  billots,  the  secrecy 
of  which  Is  or'ma'y'b^  destroyed,  vitiates  an 
election,  then  it  is  immaterial  whether  a 
large  or.  a  small  number  of  sucb  ballots  were 
lised.  'We  would  thus  have  to  declare  an 
election  void  if  It  were  shown  that  ballots 
were  voted,  the  "secrecy  of  which  was  de- 
stroyed, whether  the  number  was  large  or 
small..  Such,  in 'bur  Judgment',  Is  not  the 
ifiw,  'We  think  the  true  doctrine  Is  that, 
although  it  be  shown  that  ballots  which  were 
not  secret  were  used  and  voted,  yet,  unless 
tbe  contestant  goes  farther  and  shows  that 
the  result  of  the  election  'was  In  fact  affected 
by  voting  such  ballots,  he  cannot  prevail  In 
contesting  an  election  so  held,  ^he  electors 
cauixot  b^  d|8fraucbi.se4  bjr.  declaring  their 
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v^tee  T(rfd  for  an  act  or  omission  of  some 
election  officer,  or  some  one  else,  unless  such 
act  or  omission  violates  some  express  consti- 
tutional or.  statutory  provision,  or  amounts 
to  Intimidation  or  fraud.  To  this  eiVect  is 
the  great  weight  of  authority.  See,  among 
other  cases,  McOrane  t.  County  of  Xez 
Perce,  18  Idaho.  Tl4,  112  Pac.  312,  82  L.  R. 
A.  (N.  S.)  730,  Ann.  Cas.  1912A,  166;  Fam- 
bam  T.  Boland,  134  Cal.  151,  06  Pac.  200, 
866;  Freshour  v.  Howard,  142  CaL  601,  T7 
Pac.  1101;  In  re  Town  of  Groton,  68  Misc. 
Rep.  870,  118  N.  T.  Supp.  417;  HIrsh  v. 
"VTood,  148  N.  t.  142,  42  N.  B.  636;  Eufanla 
T.  Ofbson,  22  Okl.  607,  68  Pac.  666.  In  the 
case  last  cited,  it  is  said:  "A  voter  ought 
not  to  be  disfranchised  and  his  ballot  re- 
jected where,  as  in  this  case,  an  election  of- 
ficer Improperly  m'drks  or  numbers  it,  when 
it  is  not  shown  when  it  was  done,  or  that 
It  was  done  with  the  connivance,  consent,, 
or  knowledge  of  the  voter,  and  for  the  pur- 
pose of  distlngnishlng  It."  .  Similar,  and  in 
some  instances  even  stronger^  language  is. 
Tiseid  In  an  of  the  cases  we  have  cited  above. 
in  all  of 'those  cases,  numbered  or  marked 
ballots  were  ciist  b^  at  least  some,  if  not  all, 
of  the  votiers ;  "  but,  notwithstanding  that 
fact,  It  was  Ijield  that  the  ballots  were  prop- 
erty counted,  and  that  the  elections  at  which 
they. wiere  cast  were  valid. 

in  t>rinciple,  the  case  of  Ritchie  r.  Rich- 
ards, 14  Utah,  345,  47  Pac.  670,  Is  not  dis- 
tihgulshable  from  the  case  at  bar.  Iii  that 
case,  the  election  was  assailed'  upon  the 
^ound  that  numbered  ballots  were  used  and 
counted,  the  secrecy  of  which' was  destroy- 
ed; and  hence  such  ballots  were  Illegal.  Ih 
otheir  words,  it  was  contended  tliat,  because 
such  ballots  were  supplied  to  the  voters  and 
were  voted  at  the  election,  therefore  the 
election  was  void.  While  the  majority  of 
the  bourt  held  that  the  ballots  Were  illegal 
because  of  being  nuihbered,  ^et  the  effect  of 
the  holding  also  is  tint  the  use  thereof  did 
not  vitiate  the  election  nor  affect  the  result 
thereof,  as  shown  by  tlie  return  of  the  bal- 
lots that  were  cast  We  are  of  the  opinion, 
theref6te,  that,  wlille  the  numbering  of-  the 
ballots  In  qucMiOA  destroyed '  their  secrecy, 
and  for  that  reason  were  not  -  such  as  the 
constitutional  provision  contemplated,  and 
that  the  use  of  such  batlofs  must  be  con^^ 
demned,'yet,  in  view  that  «aid  ballots  were 
Bumbered  and  cast  under  the'  eircnmiatances 
bereinb^<ore  stated,  they  were'  properly 
counted;'  and  the  election  at  whioh'  they 
were  cost-was  also  property  upheld  by  the 
district  court. 

[7]  Neither  did  the  court  err  in  refusing 
to  reject  the  marked  baUota,  i^ion  the  ground 
tbat  the  Bnmbers  placed  thereon  constituted 
^Jstlngirishing  marks,  within  the  purview  of 
oar  Bt*tatei  We  harei  a-  special .  statute 
(Comp.  Laws  1907,  |  848)  which  defines  when 
and  under  what  ctrcumstances  baUotts  that 


have  been  cast  by  the  voters  must  be  count- 
ed or  rejected.  After  providij^g  ho^.  the;bal*. 
lots  must  be  marked  by  the  voters  in  ex-' 
pressing  their  <^otce,  an,d  that  ballots,  not 
marked  as'indicated,  most  be  rejected,  th^ 
statute  provides  as  follows:  "Ko  ballot  fuT-' 
nlshed  by  the  proper  o£Scer  shall  be  rejected 
for  any  error  in  stamping  or  writing  the' 
endorsements  thereon  by  the  ofBcers  charged 
with  such  duties,  nor  because  of,  any  error 
on  the  part  of  the  ofllcer  charged  with  such 
duty  In  d^iverlng  the  wrong  ballots  at  any 
poltihg  place,  but  any  ballot  delivered  by 
the  proper  o^cial  to  any  voter  ribally  it  pro^ 
eriy  marked  by  the  voter,  be  counted  as  cast 
for  all  candidates  for  wboni  the  voter  had 
the  right  to  vote,  and.  Ar  whom  he  has  vot- 
ed." Tfacae  provWona  are  in  sttrlct  harmony 
with  Oie  doctriae  annooaoed  by  tiie  courts 
that  voters  are  not  td  be  dlsfrancbiaed,  nor 
la. the  result,  as  the  saaic  is  exprettwd  tv. 
their  ballots,  when  legfUly  maikediand  east/ 
to  be  Set  aside,  except  for  some  fubstant^al 
reasop  whlcn  affected  .the  fairness  6r  lega,li- 
ty  6f  the  election. '  The  numbers  .jplac'ed  on 
the  backs  of  the  ballots  in  question  did  hot 
constitute  distinguishing  marks,  in  view  that 
they  nirere  not  placed  thefe' by-  the  voters,  or 
with  their  knowledge,  connlvaiioe,  or  cob-^ 
sent ;  and-  hence  the  vMers  covld  not  have< 
be«ai  Intimidated  or  Inflaenced  thereby,  iroi^ 
could'  they  have  Intended  the'  numbers  as 
distinguishing  marks.  Moreover,  the  ballotf* 
in  question  here  were  the  official  ballots; 
and  wer«,  by  the  proper  election  officers,  ten.' 
dered  to 'the  voter*  as  such.  The  votws 
therefoite  had  the  right 'to  receive  them  aaa 
acoapt  thCBi  as  proper  ballots  to  be  cast  by 
them.  '. 

In  conclusion,  we  desire  to  statA  that  we 
have  carefully  examined  the  cases  cited  anA 
relied  on  by  appellants.  All  of  the  cases 
cited  by  couhseli  except,  perhsipsi  two,  to 
wit  8w<e*iey'v.  Hjul^  23  Ne^  409^  48  Pac. 
1036^  and  Treat  v.  Morris,  25  S.  D.  615^  12T 
N.  .W;  564,  are  easily  distinguishable,  both 
tat  fact  and  law,  from  tiie  case  at'bari  '  Ih 
the  case  of  Sweeney  v.-  'HJul,  supra,  a  i&ati 
from  the  same  court,  namely,  tiyhip  v;  Bnck- 
iier,  22'  Nev.  428,  41  PaoJ  T62,  80  I*  R.  AJ 
354,  is  deferred  to.  In  the  latter  case,  'the 
court  held'  1»  accordance  wfth  thi  vleWs 
herfein  expressed ;  while  in  Sweeney  v.  HJu!; 
aifiparently  a  different  coticlnslon'  -was  rtoch- 
ed.  This,,  however.  Is  more  a^pareht  tSari 
real,  bpcause  the  court  steks  to  distinguish 
Sweeney  v/'Hjul  from' the  case  of  Lyhip  v. 
Buckner,  supra.  '        . 

We  are  of  the  Opinion  that'the  ruling  of 
the  district  court,  waS  right,  and  that,  the 
judgment  should  be  affirmed'.  Such  Is  the 
order;    Respondents  to  recover  costs.     .: ..'    ' 

MoCABTT,  J^  concurs.  STRAUP,  J.,  cooi 
cunt  In  the  result 
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SkMEt'etal'V.  ORfHElJM  AMUSEMENT 
CO.  et  al.      '        ,      ' 
(Supreme  Court  oiE  TJtai.    July  23,  1912.) 

CMPQ3ATIPNS    (I   432*)— OfFICEBS— LlABIUTY 

,  — EvioeNCE, 

la  an  aciltfii  fot  architects'  service*  in  re- 
modeling a  theater  for  a  corporation,  evi" 
dence  held  to  require  a  finding  that  defendants, 
who  were  officers  of  the  corporation,  in  em- 
ploying plaintiffs,  acted  for  the  corporation  and 
not  indiviauhlly;  and  were  therefore  nbt  Indi- 
▼iduaUy  liable  for  plaintiffs'  services. 

£Ed. ,  Note.+-For  other  cases,  see  Corpora- 
tio^B,  Cent.  DiJe.  jj  1717,  .1718,  1724,  1726- 
1735,  1737.  1743,  1762;    Dec.  Dig.  {  432.»] 

'  Appeal  from  District  Coart,  Weber  Coun- 
ty; N.  J.  Harris,- Jnflge.- 

Action  by'Ji' A.  Smith  and  another  against 
tiie  Orpheum  Atnusement  Company  and  oth- 
ers, ^udffment  for  plalAtMfs  against  defend- 
ant 3.  H.  Ciarrett  alone,  and  he  appeals.  Rer 
versed  and  remanded  for  new  trial. 

Gustln,  Oillette,  &  Brayton,  of  Salt  Lake 
City,  for  appellant.  C.  R.  HolUngsworth,  of 
O^den,  fpr  respondents. 

STRAUP,  J.  The  Plaintiffs,  partners  In 
1)«sine68,  brought  this  action  against  the 
'OrpbeBm  Amueeiuent  Company,  a  corpora- 
tiOB,  and  Scowccoft  and  Garrett,  to  recov- 
er a  •  balance  due  for  services  rendered  at 
tbe  alleged  InstaQce  and  request  of  the  de- 
fendants,; In-  preparing  plans  and  specifica- 
tions for, '  and  superintendiog  the .  remodel- 
ing, of,  a  theater'  building  known .  as  tbe 
6rand  Opera  House  in  Ogden,  and  there< 
after  known  as  tbe  Orpheum  Theater  Build- 
ing. Tbe  case  was  tried  to  the  court  without 
a  jury.  At  tbe  conclusion  'of  plaintiffs'  evi- 
dence the  court  granted  a  nonsuit  as  to  tbe 
Orpheum  Amusement  Company,  and  over- 
ruled a.  slsoUar  motion  as  to  tlie' defendants 
Soowcroft  and  Garrett  Upon  oil  the  eti- 
deace,  the<  court  found  that  tbe  services  were 
reodered  at  the  special  Instance  and  request 
oC  GftBsett  alone,  and  rendered  a  Judgment 
against  him  alone.    Garrett  appeals. 

He  complains  of  the  findings  and  tbe 
Judgment.  We  think  they  are  not  supported 
by  the  evidence.  Tbe  court  granted  tbe  non- 
suit as  to  tbe  Orpheum  Amusement  Company 
partly  because  the  motion  apparently  was 
not  resisted,  and  partly  upon  the  view  en- 
tertained by  the  court  that  the  services  were 
not  engaged  by  nor  rendered  for  it  If  the 
corporation  was  not  itself  liable,  and  if  ei- 
ther of  the  defendants  Garrett  or  Scowcroft 
were  personally  liable.  It  upon  tbe  record.  Is 
dlieacult  to  understand  on  what  theory  the 
«ourt  found  Garrett  alone  liable,  for  tbe 
evidence  without  dispute  shows  that  tbe 
services  were  render^  equally  at  the  request 
and  direction  of  both.  The  material  and 
pertinent  question  in  the  case  Is-  whether  the 
services  were  rendered  at  tbe  request  and 
direction  of  Garrett  and  Scowcroft  as  man- 


agers and  officers  of  tbe  corporation  and 
for  it,  or  for  themselves  In  their  Individual' 
capacity,  or  without  a  disclosure  that  they 
were  acting  for  the  corporation  and  not 
for  themselves.  We  think  the  evidence, 
without  substantial  dispute,  shows  that  the 
Plaintiffs  rendered  th^  services  for  tbe  cor- 
poration, apd  that  they  d^alt  w^lth  Garrett 
and  Scowcroft  as  managers  and  officers  of 
the  corporation. '  The  plaintiffs  alleged,  and 
this  evidence  shows,  that  the  Orpheum  Amuse- 
ment Company  was  organized  and  created 
ou  the  19tb  day.  of  April,  1909.  On  that  day 
Its  articles  of  Incorporation  were  filed. 
Scowcroft  then,  and  at  tbe  time  of  tbe 
trial,  was  the  president  of  the  corporation, 
David  C.  Eccies  vice  president  Garrett  the 
secretary,  and  John  Plngree  the  treasurer. 
The  remodeling  of  tbe  theater  building  was 
done  by  tbe  corporation,  and  for  its  use  and 
benefit,  and  not  for  the  individual  use  or 
benefit  of  Scowcroft.  and  Garrett  There  Is 
not  a  sdntUla,.  of  evidence  to  show  the  con- 
trary. ScowCToft  and  Garrett  engaged  tbe 
Services  of  the  plaintiffs  to  draw  plans  and 
specifications  for  and  to  superintend  tbe  re- 
modeling. They  did  that  on  behalf  of  the 
corporation  and  for  Its  use  and  benefit  and 
not  for  the  Individual  use  or  benefit  of  .ei- 
ther Scowcroft  or  Qarrett  That  also  la 
undisputed.  But  one  of  tbe  plaintiffs,  ^qdg- 
son,  claims  that  when  the  plaintiffs  were 
first  employed,  and  when  they  begai)  tbe 
preparation .  of  the  plans  and  specifications, 
be  did  not  know  that  tbe  remodeling  was  to 
be  done  by  the  corporation;  that  he  under- 
stood it  was  .for  the  benefit  of  Garrett  and 
Scowcroft;  and  that  Garrett  first  spoke  to 
him  about  It  at  two  different  times  in  Marcb, 
the  first  time  on  the  12tb,  and  tbe  second 
about  two  weeks  later,  before  the  corpora- 
tion was  organized.  He  testified  that.  Gar- 
rett then  instructed  bim  "to  make  measure- 
ments In  regard  to  qertaln  data  relative  tp 
the  desired  results  tbey  wanted  to  accom- 
plish in  the  opera  house.  .No  further  work 
was  done  at  that  time,  and  tbe  next  meet- 
ing I  bad  with  Garrett  was  in  company  with 
Scowcroft  (in  June).  At  that  time  I  was  told 
to  go  ahead  aad  remodel  the  opera  house  for 
an  orpheum.  I  immediately  returned  to  tbe 
office,  and  Mr.  Smith  (an  employ^  of  plain- 
tiffs) and  I  proceeded  forthwith  to  take  thei 
ueasuremeBts  of  the  opera  house.  Mr.  Smith 
prepared  the  workings  and  drawings,  after 
which  tbey  were  blue  printed."  Thereafter 
tbe  work  was  done  and  completed  in  Octo- 
bet.  Some  of  tbe  plans  and  speclflcatlona 
bore  the  indorsements,  made  In  plaintiffs' 
office,  "For  tbe  managers  of  tbe  Orpheum 
Company."  Partial  payments  were  made 
to  the  plaintiffs  by  chedt  in  the  name,  and 
signed  by  the  treasurer  of  the  Orpheum 
Amusement  Company.  Notwithstanding  the 
Indorsements,  and  the  check  which  was  re- 
ceived by  Hodgson  in  July,  he  nevertheless 
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testified  that  Ite,  1b  Angtist;,  Itatf'n*  knowl- 
edge that  the  wotk  was  being  dene' by  the 
amusement  company.  But  Smith,  4tB  part- 
ner, also  a  wltiie^B  on  behalf  of  the  plain- 
tiffs, testified' that  he  had  knowledge'  that' 
the 'work  Wtts  d<>ne>  hy  thg  OrphMim  AnAise- 
ment  Company,  afad  for  ita'h^neflt,  and  not 
for  Scowcroft  a[ua'(7arrett,' and  that  Hodg<- 
son,  his  associate,  so  informed  him.  '  Both 
Hodgson  and  Smith  testtflM  that,  nntU'  they 
commenced  their  rait,  neitber  hiad  locked  to 
nor  askMefttier  Gamtt  or  Scowcroft  for 
payment  Hbdgson  further  teMlfied  that 
"throngh^t  the  entire  traiisactlon  I  never 
aaked  Oarrett  or  Scowcroft  to  pay  thla  bin 
indlvtdually,'  and  at  fitat  I  charged  It  to  the 
managers  of  the  Orphenm  CompAn^,  knd 
afterwards  tn  the  Orphenm  Amuseiiitint  Obth- 
pany  when  ire  learned  the  official  name'*  of 
the  compatay. ' 
'  Smith,  the  other  plaintftf,  teaUfled'eiat  the 
principal  plans  and  trpedflcatlons  'wer«  pre- 
pared June  S,  1909.  He  Was  asked  and  he 
answered;  "Q.  Did  you  know  there'  was  an 
Orphenm  Company  at  thait  tltntii  A.  'Wtell, 
I  dtdn't  niake  Inquiry  in  regard  What  <!6m' 
pany — how  the  company  was  formed:  TkneW 
that  Scowcroft  and  Oartvft  Were  behind 
It  'Q.'loti  knew  thfere  wa«  a  compiiiiy 
th<High-;  did  you?  A.  T  knew  thigy  we're 'fii  a' 
company;  yes,  sir.  Q.  Ifdtt  knentrtlifat'yoti 
were  doing  work  for  a  compsiny?'  it  Tea, 
sir.  Q.  And  yon  knew  that  Garrett  and 
ScoWcrtrft  were  actlng^  as  managers  of  fhiit 
company  at  that  tlifaeT  A.  Tes,  sir.  '  Q.  And 
76q  knew '  yon'  Were'  dealing  #lth  t^em  as 
managers  dt  the  Orj;>heutti  Gotppany  at'  that 
tlme,/aldp'^t  youT  "A.  TIm.  Q.  How  long  be- 
fore t,6at.  tuiie^did.  you  know  ah^u^'itT'  A.  1 
couldn't  say. , '  Q.  As  a  matter,  of .  fact,.  yoU 
knew  abpuf  tt  all  the  time?  A.  i  Irnew  that, 
there  wtU  a  company,  of  cours^;  that  there 
was  a  company  that  was  going  to  remodel  It 
for  the  Orphenm  ciicult.  Q.  Xou  knew  there 
waa  a  company  organised  for  this  when  .you 
were  first  approached  on  the  subject?  A. 
Tes,  sir."  He  farther  testified  that  before 
the  plalntuis  conunoioed  work  he' knew  tliat 
Eccles,  Scowcroft.  Garrett,  Plngree,  and  Roy 
EiOdes  .  were  '  connected  '  with  the  '  epaapany, 
and  that  Garrett  and  Scowcroft  acted  as  the 
xepresentatires  of  some  company,  and  that 
lie  obtained  this  information  from  Ms  asso- 
ciate Hodgson. 

Thus,  considering  the  matter  upon  the 
evidence  alone  of  the  plaintiffs,  it  clearly 
appears  that  they  rendered  the  services  for 
the  corporation  and  not  for  Garrett  or 
Scowcroft  in  their  Indlvldnal  capacity.  Nor 
Is  there  any  evidence  to  show  that  Scowcroft 
and  Garrett,  in  their  individual  capacity, 
either  by  'express  promise,  or  Impliedly, 
promised  or  agreed  to  pay  for  the  services, 
or  In  any  manner  assumed  llabUlty  forpaj- 
oient  of  them. 


The1udiin«bt  at  the  eoiiH  tel(W<8 ^then- 
fore  reversed,  and  tlie  case  retttaaaded  fot  «^ 
new  trlaL    Oosts  to  ai){>eliiant.  '  ' 


VRICK,  a  J.,  anid-  MoOABTT,  J, 


,  OOBMAM  T.  BIBBBUi  et  aL  , 

(Supreme  Cenrt  (it  Utah.,   Jfnne  BO;  mZ>     ' 

iiwxAnusar  lattm  H  68*)  —  EkvoBncimrr^  > 

IHABIUTS  Oi:  OWJUB. 

Yfhete  le«M«i^  with  the  convent, of  the. 
owner,  ^mployea  a  contractor  to  make  altera-' 
tloni  in  the'ieaSed  pretiiisea  at  th^ir  own  ex-  ' 
penae,  .aecording  to-  apeoificatioii^  fncnbbed.  by 
tlM  <iw|}a»'e«rcmteot,  .on«k  M^enning  .work  and  -. 
f ucoUbmc  materials  for  the,  alterations .  poold 
not  enforce  a  lien  against' nie 'owner. 

[t!d.  Note.*-lr6lp  other  cases,  see  H«<:halit<ft' 
Uaas,  Cent;.  Dig.  |  80;  De&  big.  |«3.*]       ' 

Appeal  froin  District  Conrt,  Salt  LakS'; 
County:'  OeoVge" 6.  Armstrong,'  }udge. 

Action  by  |^trl<9:  W.  Gorman ' against  A.. 
H.  Blrreli  ind  othets.  >tOm  a  ^dj^ment  tat- 
defendants,  plaintiff  appeals.    Afllrmed. 

Goodwin  &  Van  PeU  and  f.)$.  Bcott,  aU  ' 
oi  Salt  Lake  City,  for,a^p^ant.    Kdwards. 

*  Aahton,'  Pierce,  Crit9:^w4,Parrette,  'We^\ 
er  tc  Qlsb^h  E^d,  McGurrin,  and  Jam«s  Inge> . 
bretsen,  aIl,of  Salt  Laiiie  Clty..fpr  respondents. , 

^TRAlff,  J.  Thlsia'iMi  action  tp  l^i;«tv, 
clos^  am^baiilc's  Hen.  ,  Th(f  appeal  invflvee . 
on,^i  tl^e  l89ues:t>etween  ^,jt}t^U)fi^,  ifioA  thq 
dfffodwt  i8wa4U>Tf.  ,.The..'^»se  wm  tried,  teit 
,  the  court.;  The,  fiJadlng^  stiow;  Swallow,,!!).! 
April,  ,3^^,  was  thei, owner  of  the;rc«il,  .q*-^,'; 
tate  In  gueetion,  situate, in,  ^^{t,  L»ke,,9i<ijr.,,| 
On  the  22d  of  that  nwnthihe  entered  into^A.-, 
written  contract  wkbtbe  Salt  Lake  Se^nfity' ! 

*  Trust  Company,  to  eonstri^ct.f.  thr.^st9ry  , 
,apart)nent  bouse,  on  the  .1^  estate  at-  an, • 
agreec^, price  .of  $31,600.  Tlie  co;atiact  pro-  ', 
Tided' .tjiat  no  ^tf radons  shpuld  benjaJde^^j,, 

. ,  the  work  ezc^t  upon  the  written  order  ^o^r- 
the  architect  .  Oo  the  jifanie,  day.  Swallow,,; 
leased   the  real  ^tatie,   together  w;itb   the  '. 
buUding  to  be  erect^-  ^r^n^  to  the  de^.< 
fendants  Blrrell,  ^^att,  and  Whittemore  tor-i 
a .  term   of  12  -  years,    ,l^he  trust  company 
subcontracted  the  construction  of  the  build-, 
log   to    the  defendant .  Engdaldf    who    con-..- 
structed  the  building  in  accordance  w4th,  tlie  . 
contract  'On  the  1st  dfty  of  October,  when 
about  all  the.  exterior  and  much  of  the  in- 
terior bad  been  constructed,  the  lessees,  fhea- 
in  possession  of  the  lan4  and  premises,  for 
their  own  benefit,  and  to  improve  the  value 
of  their  leasehold,  requested  alterations  to.,'. 
be  made  on  the  second  floor  of  the  building 

.  by  subdividing  and  increasing  the  number  of  -/ 
suites.  That  Involved  additional  bathrooms, 
toilets,  plumbing,  anid  oth^  work..  Swallow 
consented  to  the  making  of  the  cliangee,  but 
upon  the  .undecsiandlng  and  upop  an-,  agree- 
ment that  the  'fi'^eratlojjis  were  tp  be  made 
at  the  cost  and  expense  ,ot.  the  lessees,  and. . 
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wUbont.  langr '  UaMUtv  on  biB,partd  or  ai^ 
ckiarge  ag&Utst  tbe  proiwrty.  Hie  agreed^ 
rebate  $160  fromi'tbe  reptaU  due.  under  tbe 
lease,  which  was  thereafter  allowed.  Tbere- 
uBcn.ttae  Jl^B^wrviVonitbelr.jovD  aecprqnt«wl 
for  their  own  Interest  under  the  lease,  pro- 
cured the  archltectof  the  building  to  pre- 
pare for  them  separate  plans,  blueprints, 
and  speclficatiohs  i!br''the  ilUdtetltHis,  and 
upofai>'tIlclr'°ittwn  vespdnslbllity :  as'  lessees  con- 
tracted f9r.'aB(l:ina(^e;th«  alteraticna:  SwaU 
low  did  not  make  them  nor  cause  tbeA  to 'be 
ma4e;'nor  dt^'he'^nt^T  Into  any  agreement, 
TerbaUy  or  otberwise,  ,wltb  the  plaintiff,  who 
alleged  that  1  he  did  ^  tbe  plumbing  for  the 
alterations  Tindef  ai)  agreeinent.e^tej^M  Into' 
wiahifewallow  and  the  lesspes,  according  to 
th^  plans  and  speclflqation^  pi:^ared  by  tbe 
architect,  to  do  the  pIumbiitg»uoi:'>  to^perfotm 
any  ser^ce  oe  furplah;  any  majterlal  at,  the 
lnstance-or.^e9Uf^,0]l[,SwalV>w.  qf^  a^y  a^ent 
ai^ho^l^ed  b;f,  hiq^,  JfSpiia  th^se .  Ondlngs 
Judgment  was  entere^ln  teToi;,oi^  Swallow,  j 
The  plali^tiir  appeals.:  He  cont^ds  that, 
the  finding,  are  not  sup^rted  by  and  are 
ag^n^t  the  ^VldenV^e."  t)M  ^videnc;^,'  t^it'hdtlt 
c«)Wil<*t,  showb  tjiat' the  plaintiff  rfendered 
setvltfeB  and  fu[*'iilsKes(l"in?teriai  -tor  the* 
pltudblng  of  the  bull<^g  ^n  tjursuance  of  the 
original  conttat!t'ertt6rett"into  between  Swal- 
low and  the  trust  company  and  the  subcpn- 
tract^dtween  ^gflaM  alid  the  tra'st^Vooiipa- 
ny."  H*  was  pfeld' for  that  The  e'^ldettee 
alSo  s'hows;  without' filljpnte,  that' the  plain- 
tiff r«ider«l  aertlcted'And  ftttnlshed  ftMttfrtal- 
In  doing  the  pItittiblOg  iirr  the '  alteratloiis' 
referied '  to^  In  thi  "findings.  '  'His  evidence,' 
hoWir^ei',  leavBS  thte'  gfn^tlon  much  in  doubt 
and'nfatettatn  at  Whose  Instance  amd  retJUest; 
and'  thfe  circnnistances'  iirider  which,  h*  ren- 
dered the  ftetvic^s  and  filrtliShed  the  ma-' 
tertkl.  It  seems, ,lie''hid  't^onsiderable  diffi- 
culty tn  alleging  |whal  the  fafctS  weri,  or 
what'hls"theory  wis,  lb  that  rt^Td!  In  fils 
filed  notice  of  Ueh  h'i  'averred'  *that  the  said 
indebtedAess  acci'ued^"'*ind  tliat  he  "furnish- 
ed said  iliatfetlar  to  and  vras  ^mifloyed  by 
a:  iH.''Birrell,''  one-  Of  thfe  Ifessees,  '"and  C. 
B.  Onderdonk  et  al.,  ^hor'W^i*6  the  agents 
of  George'  SvaH'ow;  the  owner"  -of  the  l)rerii- 
ises',  "tmdet  a  Vetbal  contract  Aiade  between 
the  skid  A.  tt.  Blrrell,  C.  B.  Onderdonk  et' 
al.,*'and 'the  plalntHf.  "'Who  were  nieant  by 
"4t  ai'.';  Is,  not  mide'fo'  appear.'  It'  the  orig- 
inal coiApiaint  filed 'In  Ihe  cause'  he  alleged 
that  Swallow  le^  a  contract  to  the  trust  c'om- 
paai^  to  construct  the  b'uildlng  according  to 
thd  original  plans  a'nd' specifications  "upon 
premises  leased  to  Blrrell;  Pratt,  and  Whitte- 
mbre";'  that  the  trust  company  sublet  to  Eiig- 
dahl,  who  constructed  the  building;  that 
during  the  C9n8tl'nction  of  It  "STvallow  made 
and, enteredj Into  *  contract  -with  the  said 
lessees  for  the  tjoistruetlon  of  additional 
parts  of  said  premises;  that  said  lessees 
thereupon  let  said'cohtt^ct"  to  Enfedahl,'  who 
"sublet  said  contrabt '  to  the  plaintiff  in  so 
far  ji»  t^  ]fi\ivs>Mf^tyfM  co9cer«ed".tpr.$400; 


and  "t]^ttteaon43:acj(j()r)fie  agreed  upon  to 
be  paid  by  said  le^ee^  to  the  said  defendant , 
O.  M.  S^dahl  wa|i  .f^90,  Imdudlng  the  said 
pluiQblng."   -In  his  an^euded  complaint  he 
alleged  th^  samie  facts,  exqept  that  Swallow, 
made  a  oontract  witJi  the:  lessees  for  the 
constTPCtlon  "of  thsiaddjitlon  to  the  building, , 
by  the  t0rms  of  which  said  lessees  were  to 
construct  pvch  addition  and  said  Swallow 
was  to, pay  forsaxpe  by  allowances  on  tbe 
reatitp  b<»  paid  by  said  leesecis,  and  that  tbe 
lessees- ^tered  into  a  contract, wlth^Slngdahl 
for  the  :c<^a8tmcti(oa  o;(  the  addition,  and  that . 
Engdahl  sublet'  tbe^  plumbing"  to  tb»  plaln< 
tiff. :  In  his  ,9econd  flfomOtd  con^lalnt  Jie  al- 
leged th^t;  It  was  inatfially  agreed  between 
SwraHov  and  the  leasees,  that  the  original 
plans;  and    spee^catlons   «f    tbe    building 
shottid  be  -modiped  «p4  ichaaged,  an^  that  tbe 
proposed  changes  were  approved  by  the  ar- 
chlteo^.  r Ai^  svperiBtendent ,  om  the  building 
and  the  agent  of  SwaUow;.  that  thereafter . 
the  plaintiff  "«nt8ied  iipto ,  a  verbal  ciqn'trsct 
with  the  defendant, SwaUow"  and  tha  iesaees 
"tod^  tl^e  plumbing  cequlred  bjr  tbe,  pxop<Med . 
changeSi.a<>cocdin9to.  tbie  plans,  bhi^tlnto,t 
and'Speciaiiiatioos  prepared  by"  the  architect 
"for  th«aum,.of.f400.".,  ,    ,:         - 

The,.«vld^ce,  ^Itboat  snhatantial  conflict,  i 
shof^B  ,th^  fit^^r~,Jtb?  orljjlnal,  contract  wa4  • 
let  hyif^aUov^  ftnd  while  the  apartments 
wer^  in  the,procesa  qf  cppstrvptioa,  the  al< 
terations.  iwere  aoade  At  the  .Instance  and  t»- 
quest  oif.tbe  lessees  and  for  their  benefit    Of. 
^prse, I  before  th^  yrere  made  Swallow  was. 
consulted,  who,  in.  tarn,  consulted  the  archi- 
tect tb>  ascertain.  \t  .the  alteratlona  could  be 
made,  without, lnl,nry  to  t^e  bV>Uding.    Flnd- 
li^  that  to  be  tp',  be  consent^ed.    It'  then  was  , 
agre^  tlwt, 'the  lessees,   and, no(;^  Swallow, 
should  make  t)ie  alterations  at' their  own 
expense;   .SWallow  agreeing,  hoWever,  to  al- 
io W  them  ^200  on  thfe  rent  'Thereupon  the 
levees   entered   Into'  'a   Written   agreemoit 
with  kngdahl  to   ihakie  the  alterations   ac- 
cording to  prepared  ^lans  and  specifications, 
and  by  the  ternts  of  which  the  l^siieeff  agreed 
"to  stand  tile  expend ''ofl -'Such 'icbange  and 
Ebgdhhl  to  liflild"'tlie  leesees  <'fOT  all  costs  In 
connfectlOB   wlth^  satd-ehange";   the   price 
agreed  ap«n:-being'|890.'    Tliewlasnicb  evl- 
d«ioe  In   the  >  record^  to 'show  that,' While. 
Swallow  .consented  I  to  the 'alterations  and 
was  about  tbe-premiaee  and- saw  the  changes 
being  made,  still  tbe  evidence,  without  sub-  . 
stanttal'CWifltet,. shows tthat  tbe  leasees,  and 
not  he^  agreed  to  make  an$  pay.  for  them, 
andithat  they,  and  n^t  h^  let  the, contract 
for  that  purpo^    As  before,  observed,  the ; 
plaintiff  by  his  evidence  left  It  v^ry  uncer- 
tain whether  he  did  the  'work  and  .furnished 
tbe  material, in  tbe  making  of  the  alterations 
at  the  instaq,9p'  and  request  of  EngdalU  or  , 
the  lessees,  pr  hoth. ,  Slis  ^yld,ence,  however, 
does  hot  show  that, he  did  so  at  the  Instance 
and  request  Of  Swallow,  or  under  any  agree- 
ment with  him  or  any  authorized  agent    In 
hi*  original  and  flnt  jamaodad.  aMnplainta,  he.  ■ 
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«B«Ked'  tMt  Ke  d^'  t'be  vtotk  xsaier.ti  con-' 
tract  itl^h  Kngdabl,  And  in  tbe  second  ttm^d-i 
«d  complaint,  the  doinplalnt  pi*8«Btlilg'tlW 
triable  lesues,'  tutder  a  terbal  contract  with 
6walIov  and  the  lesseoi.'  Finally,  lif  his 
brief,  we  are  told  that  "the  evidence  makes 
a  dear  case  of  a  contract  Tor  the  plumUlnjr 
made  by  the  plaintiff  with'  the  agent  01  tM 
defendant  Swallow  authorMd'afad' r&tlfled 
by  Swallow,  and  an  Implied  promise  of  Swtfl- 
tow  to  pay  plaintiff  for  the  same  when  com- 
pleted." We  are  then  told  that  "tlie  agent" 
ttefeJ'red  ^o,  was  Onderdonk,  the  arChlte*(?t, 
a'ttd  that  it'was  he  who  aslred  pliitntiff's  fore- 
man "to  Ud  on  the  plantT''  that  the  foreman 
did  80,  and  submlttidft^  t>nderdonk  a  bid 
of  $40ftt  and  "tliat  Swallo\i^  approvM"the 
bid  and'  authorized  ttad  foreAian  to'  do  the 
work."  There  Is  e^dSilce'to  show  that  the 
architect  prepared'  plans  abd'  speclflcations 
for  the  alterations,  not  for  Swallow,  but  for 
the  lessees.  We  have  not  been  referred  to 
any  evidence  tliat  Swallow  requested  or  au- 
thorized him  to  procure'  bids,  or'  that  the 
architect  did  so,  nor,  in  our  Judgment,  is 
there  any  substantial  evidence  to  justify  the 
conclusion  that  "Swallow  approved  the  bid  or 
authorized"  the  plalntilf  br  his  foteman  "to 
do  the  work."  Such  approval  and  autborisa'- 
tlon  are  largely  deducted  from  the  facts  that 
Swallow  ipermltted  the  altetritions  to  "bi 
iuade  and  was  present  and  »b*ut  the  apart- 
ments and  saw  them  being  made.'    ■     ' 

We  think  that  the  findings  are  Justffled 
by  the  evidence,  and  that  'the  Judgment 
should  be  atBrmed,  with  iosti.  Bucb  is  the 
order.  '      .'     '    ' 

FBICK,  C.  Jm  and^fcCARTY;  J.,  concur. 


OGDEN  VAt-LlUT  TROUT  &  ftBSOBT  OOi 

V.  LEWIS. 

(Supreme  Court  of  Uthh.     Jun6  10,  1912.) 

1.  Appzal  and  Eimoit'  (§  T^*)— AsSIOnmbnt 

'  of  ElBBOBS— AmENDMSNT: 

Assignments  of. '  error  -  ifot  inchidfld  in  tbe 
originAi  assignments  filed  And  served,  ,upder  Si^- 
preme  Court,  rule  26  (07  rac.  x),  bt»t  made  a 
part  of  the  brigimil  ftsslgnractit  by  ah  am^B*- 
meHt  in  the  regular' wky  'and  in  -duC'ititaifr'by 
permi»aion'  of,  a  jupti^e  of  tixe  Supvtm.  Court, 
will  be  considered  where  respondent  does  not 
claim  that  he  did  not  have  ample  time  to  meet 
them  in  his  brief  and  argult^at. 

[Ed.  Note. — For  other  raSea,'  see  Appeal  ami 
Error,  Gent.  Dig.  ||  8058^064;  Dec  Dig,  { 
748.*]  .... 

Hj  Jttbt  (i  25*)— Waivkb  ot  JE^iOHT  — Opeba- 

now  AND  Effect.  , 

Const,  art.  1,  |  lO;  providing  that  a  Jury 
In  •  civil  case'  is-  waivied'  unless  demanded,  does 
not  prevent  the  court  from  calling  a  jur^  p« 
{tB  own  motion,  although  both  parties  waiv^  a 
jury  triaLt 

[Ed.  Note.— For  other  cases,  see  Jury,'  Cen£ 
Dig.  H  154^173;   Dec.  Dig.  {  26.*] 

S.  TBtAi.  (J  25*>-RiGirr  to  Ortan  KVfn  Oiofts. 
In  an  action  dua  note  wbee^  the  defend- 
ant by  bis  answer  and  by  an  admiaaion  in  open 


dtmit  'oouMded  '  tke'execatknriaiid  flUivBry-'dS 
the  note  and  its  nonpaymdnt,  Mt  '#efendsd-ca» 
th«!  gvottid'.  4f  .<alse  (•Dresentvtlqne^v^e.:  .was 
properly  permitted  to'opta.aqd  Glqae-.g. (  t 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  tf  44-76^  .  Dec.  Dig;.  IVi-fi  .   .  •  r 

4.  COBPOBATIORIB   (i  l],7»)-TSArj(   or   Stoc<— 
JB'JU.SB  &EPKI»EI!fTATI0N8-^BisCfBSJX>N. 

Bepresentations  by  a  seller  of  corporate 
sto<;k  tfiat  the  corporation  S.'.'business  affaini 
were  on  a  paying-  basis,  that  the  siOck  offered 
for'sate  was  trt-asdry'Bta^K  aod'ifo^, a. personal 
stock  6(  tb«  sellM.  and  that  ~a  prominent  itusi-^ 
Befis'man  and.^Is  business  associati's'  were  heav- 
ily 'interested  in  the '  corporation,  and  represen- 
tations ttfi  to  the  Value  of  the  proper^  own^ 
l(y  the  cor]i(i)%tiett';  we're, awt'trial,. and;  if  false 
And  rilied' in -by 'the' 'buyer,' entitled  him  tojre/ 
scind. 

[Ed.  mte.-^Foi?  bt«er(*cl(l8i«,-.Sefe  CorAo»*»' 
tibtt8,Cent.  Dig.  |  606; '  Dec.  Dig.  1  117.*] 

5.  AfPKAi.,  AJto  ,Ebbob  (i  1056*)  —  Pbbjudi- 
ciAL  Ebbob— Exclusion  of  Evidence. 

In  an  action  involving  the  6ilgity  of  a  rep- 
rescptatiof  by  a;  seller  of  gorporate  stock  thaf 
a  prominent  business  man  and  nis  business  ABr 
sociates  were  interested  in  the  corporation,  the 
etclusiiMi  of'  'ci»ss<«xBinination  of  the  bnyer  as 
to  whether  he  knew  who  these  bnaintas  asaof 
dfttesk  werf  was  not  prejudicial  to  .the  seller,  ' 

.  [Ed.  Noter-For  othar  caB.«s,.se«  Appeal  and 
Error,  Cent.  Dig.  M  4J8T-4fe3';  Dec.  Dig;"} 
105e.i«l-'  .  ■'       C    I'.i     -      ^  -f 

e.  COBPOBATIONS  (|  121*)— SaLB  OF  'STOC*— 
•   FBXUjft— BVIPBNVB..  .     A    .1     ■      .     .'.     .T. 

In  an  action  involving  the  falsity  of  repra- 
sentations  by'  a  seller  of  corporate  'stock  aa  ,to 
the  value  of  the-  corpiration's  '  property,  'etii- 
dence  of  its  actual  value,  B«t  .qJlered  tor' the 
purpose  of  showing  the  value  of  the  stock,  but 
to  shpw  the  faJsfty  of  the  Tcpresentatioqe^.  was 
proper!/  admitted.  , , 

[ifld.  .Note.— For  other  cases,  see,. Corpora- 
tions,' C*nt  Dig.  ii  504,  505;  Dec.  Dig.  |  121.*) 

Z.  WiTNEseES.  (§  406*) -TT  CoNarBApicTibN — 
'   CoMPETEHdY.      .■  "■  ■   •  I    ,■   ■ 

Wh^re  a  vfitness  teSliM  to  ^fleged  stats'- 
maUts'Of'B'pBFty  <td  an  action^  tlie  exeiosion-xMC 
the:  te^timoity  of  anothec  witne^  tba,^  sack 
statenjf'nts  were,  not  made  waq  proper,  where 
such'  witness  did  not  show  to'  the  saflsihdtlbn 
of  HW' trial  «6u»t-that  he  was' ¥«f erllitag>  to  tU« 
Bameooaversa-tion  with' the  party.  ;,.  ,  • 
'  [Ed:  Note^For  other  oSses,  lledi  WitneMOk 
.gei4.:Dig.  U  127ft^a79i  P«9..D(ig4i4pg.»],  -, 

8^  ABFKAiCr  aRD-BaxoB:  (I   lOSa^^-T^stiBww- 

.  .£(Ai»>(^[.^8a.EBB0K.     .        .,   .         „    .     l,..;i,..Ti 

.  The  exclusion,  of  testimony  wQicp  c<ruld  ;aot 
nAve 'affected  the  resirtt  arrived  at  by  the  jury 
Was  n(>«-t»eiiHltciaI ierror.  ■•■  •     ;    ''i;  •■',■> 

'tBH.  -Nb'Ib.-'-'Fblf  other  eases,  s*'  Appeal  a*« 
EiTor,  Oettt  Dig. -H.  4187^003;    Dep).Dig.i| 

ao$6,*]  ,,  ,  ..„,,  ,..„     ,,....  ,.    ..,_, 

0.  'Bvitomtx-  (I  13B*>»-BBlcvAR0t>-  Siifii.aB 

Tbajisacxions..  -       ,-  ,  .  .  .,.,  ,-,. 

A  party  seelFing  to  reeoyef'for  false  rep- 
resentations cannot  prove  the  making  of  such 
representations  by  other  similar  representatlou 
in  Us-sitMenoe  iiade  by  the  same  person,  .tc  ■• 

(Bd.  Kelte.— For  -other  '  case%  ase  EtideaiMk 
Cent  Dig.  If  392,  38^  404,  405 ;  Dec.  DXtTf 
135.»]  ,  ,  ,;, 

■10.  .^VIDKNOB    (S   135*)— BUiETAROX— SlUJUJt 

Tbansactions. 

Fettse  repreaentstions,  siailar'to  th<!  oU^ 
involved 'in' an  action,  are  admissible  where  the 
iUte«t,  aotivei  or  knowledge,  of  tbeigr,  .falsity  by 
the  party  making  them  are  material,  or  wher; 


I'  !■  ' ■ '  T  :  ■'  ' 
'For  other  cases 

t  WhtpplS 
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It  !•  aodtht  to  proTi  «  «r*tai*  o>  eencral  plan 
01  Kheme  to  defnud. 

[Ed.  "Note.— ITor  other   cmsee,   see'  ^Bvidence, 
Cent  Die.  if  S8%  894,  404,  405;   Dec  Dir  I 
186.»]  ' 
U.  EviDBNCE  (t  185*)— RblkVahot— Snai-AB 

TKANDACnONB. 

Whew  an  action  inTolving  the  right  of  a 
partjr  to  rescind  a  contract  for  false  represen- 
tation! was  tried  on  the  tbeor;  that  It  was  nec- 
essary to  prove  that  the  party  makinc  the'  rep- 
resentations knew  that  tbey  were  &1A,  and 
the  conrt  so  charged,  evidence  of  similar  false 
repreaentationa  by  him  was  admissible  to  show 
that  they  were  made  with  intent  to  deceive  and 
with  knowledge  of  their  falsity. 

[Ed.  Note.— For  other  cases,  m«  Evidence, 
Cent  Die  IS  392,  894.  404,  405;  Dec.  Dig.  I 
185.»1 

13.  OoiraRAora  (|:94*>— Rbbcisbion— 0«ouwdb. 
A.  party  seeking  the  rescission  of  a  con- 
tract for  false  representations  need  not  prove 
that  the  party  making  the  representations  knew 
they  were  false.  > 

[Ed.  Note.— For  other  cases,  see  Contracts, 
Cent  Dig.  H  420-430,  1160,  1164,  116B;  Dec. 
Dig.  f  94.*] 

Appeal  from  District  Court,  Weber  Coan- 
ty;  N.  J.  Harris,  Judge. 

Action  by  the  Ogden  Valley  l^rout  ft  fte- 
kort  Cotnpany  against  T.  J.  Lewis.  From  a 
Judgment  for  defendant,  plaintiff  appeals. 
Affirmed. 

J.  D.  SkeeQ  ft  Bros.,  of  Ogden  and  Salt 
liake  Cltj,  for  appellant  Snyder  &  Snyder, 
of  Salt  lAke  City,  and  P.  H.  Neeley,  of  Coal- 
ville, for  appellee. 

FRICK,  O.  J.  Appellant  brought  this  ac- 
tion to  recover  upon  a  promissory  note  giv- 
en for  the  sum  of  $2,000,  which,  it  Is  al- 
leged, was  made  and  delivered  by  respond- 
ent to  one  Joseph  Barker  who  assigned  tt 
to  appellant  The  respondent  admitted  the 
ezecntlon  and  delivery  of  the  note  to  Bar- 
ker, and,  as  affirmative  defense,  averred 
that  respondent  was  Induced  to  execute  and 
deliver  the  same  to  Barker  by  means  of 
false  and  fraudulent  representations.  In 
this  regard  It  is  In  substance  averred  that 
Barker  did  falsely  and  fraudulently  repre- 
sent'  to  -  respondent  that  the  appellant  had 
authorized  the  sale  of  ito  treasury  stock, 
amounting  to  tlie  sum  of  $150,000,  to  be 
sold  at  par;  that  he  was  the  duly  authorized 
■cent  of  appellant  to  obtain  subscribers 
therefor;  that  the  proceeds  derived  from  the 
sale  of  said  stodc  would  all  go  into  the 
treasury  et  appellame,  and  would  be  devoted 
to  enlarging  Ito  facilities  for  producing  mar- 
ketable fish,  and  to  create  a  pleasure  resort 
to  b«  used  by  all  who  pay  an  entrance  fee; 
that  David  Socles,  a  prominent  business 
man '6f  Ogden,- Utah,  was  "'behind  the  com- 
pany' (appellant)  abd  was  heavily  interested 
therein,  as  were  also  several  of  bis  busi- 
ness associates  in  other  enterprises,  all  of 
whpm  were  strong  financially  «nd  prominent 
business  men,  and  that  they  would  usetbcdr 
efforto  and. business  experience  to  make  the 


cpmp^iiy  a  sneeessful  busiqess  coneem,  and 
that  said  business  of  said  corporatton  was 
then  upon  a  paying  basis;"  that  treasury 
stock  of  appellant  had.  been  sold  to  several 
other  persons  in  the  town,  or  neighborhood 
where  respondent  resided;,  that  respondoit, 
at  the  time  the  representetions  were  made^ 
was  iwell  acquainted  yrlth  said  David  EiCCles 
and  knew  him  to  be  a  man  of  high  standing 
in  the  business  world;  and  that  his  reputa- 
tion was  such  that  respondent  believed  that 
he  would  not  be  connected  with  an  enter- 
prise which  he  did  not  believe  to  be. merito- 
rious, and  respondent  further  believed  tha^ 
owing  to  said  Eccles'  financial  standing,  he 
was  able  to  pla.cs  and  auiintein  any  merito- 
rious business  enterprise  upon  a  paying  basis. 
.  Re^Mudeut  further  alleged  that,  believing 
and  relying  upon,  the  foregoing  and  other 
stetemente  and  representations  made  by  said 
Barker,  he  subscribed  for  200  shares  of  said 
allied  treasury  stock  of  the  par  value  of 
$10  each,  which  amounted  to  the  sum  of 
$2^000,  for  which  he  made  and  delivered  to 
said  Barker  the  note  in  suit;  that  respond- 
ent would  not  have  subscribed  for  said  stock 
or  any  part  thereof  bad  he  not  been  Induced 
to  do  so  by  the  statemento  and  representa- 
tions aforesaid;  and  that  said  representa- 
tions were  false  and  untrue,  and  said  Bar. 
ker,  at  tbe  time  he  made  them,  knew  them 
to  be  false  and  untrue.  Respondent  also 
averred  that  tbe  stock  subscribed  for  by 
him  was  not  treasury  stock,  and  that  the 
money  to  be  derived  therefrom  was  not  In- 
tended to  be  paid  Into  the  treasury  of  ap- 
pellant, but  that  said  stock  was  owned  by 
said  Barker,  and  that  the  money  derived 
therefrom  be  intended  to  retain  and  did  re- 
toln  for  his  own  use.  Respondent  also  al- 
leged that,  when  appellant  waa  incorporat- 
ed, it  issued  stock  of  the  par  value  of  $140,- 
000  to  the  Incorporators,  which  stock  was 
pretended  to  have  been  paid  in  full  by  the 
transfer  of  certoin  property  from  certain  In- 
corporators to  an;>ellant,  which  property  was 
not  worth  $140,000  nor  any  other  sum  In 
excess  of  $26,000,  and  that  all  stock  Issued 
for  said  property  In  excess  of  said  last  sum 
was  without  consideration  and  void;  that 
said  Barker  was  at  all  times  an  officer  and 
director  of  appellant;  and  that,  before  this 
action  was  brought,  he  had  commenced  an 
action  in  his  own  name  to  recover  on  the 
iK>te  in  suit,  which  actton  was  dismissed  be- 
fore this  action  was  commenced.  Respond- 
ent also  alleged  that  he  tendered  back  the 
stock,  and,  the  same  being  refused  by  both 
appellant  and  Barker,  he  left  it  at  the  bank 
where  the  note  in  suit  was  left  for  coUec> 
tlon. 

Upon  substentially  tbe  foregoing  Issues  a 
trial  to  a  Jury  resulted  In  a  verdict  In  favor 
of  respondent  The  court  entered  Judgment 
on  ,the  verdict,  and  appellant  has  appealed 
from  said  Judgment,  and,  for  the  reasons 
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herielnafter  stated,  aliks  that  the  sakne  b« 
rereraed.  We  ahall  state  such  facts  as  are 
deemed  material  In  coimectlon  with  the  sev- 
eral  assignments  hereafter  passed  on. 

[1]  Before  proceeding-  to  a  consideration 
of  th«  assignments  of  error,  It  becomes  nec- 
essary for  OS  to  pass  upon  an  objection  in- 
teriMsed  by  respondent,  namely,  that  there 
are  a  number  of  assignments  that  cannot 
be  Considered  by  as  because  they  were  not 
included  in  the  original  assignments  of  error 
filed  and  served  under  rule  26  (97  Pac.  z) 
of  this  court  l%e  record  shows  that  sbmie 
of  the  errors  now  urged  were  not  included 
in  the  original  assignments  of  error,  but  all 
of  such  newly-assigned  errors  were  made  a 
]>art  of  thfe  original  assignment  by  filing  an 
amendment  thereto  in  the  regular  way  and 
I'j  due  time  by  permission  of  one  of  the 
justices  of  this  court  The  additional  as- 
signments were  therefore  made  a  part  of  the 
record,  and  in  view '  that  respondent  does 
not  claim  that  be  is  prejudiced  In  any  way 
by  the  additional  assignments,  or  that  he 
has  not  had  ample  time  and  opportunity  to 
meet  tb^  in  his  brief  and  argument,  hla 
objection  cannot  prevaiL 

[2]  Proceeding  now  to  a  consideration  of 
appellant's  assignments,  the  first  one  to  be 
noticed  is  that  the  court  erred  in  submitting 
the  case  to  a  Jnry.  It  appears  from  the 
record  that  both  parties  expressly  waived  a 
jury  and  asked  the  court  to  try  and  deter- 
mine the  case.  Tlie  court  declined  to  do 
so,  and,  on  bis  own  motion,  directed  that  a 
Jury  be  impaneled,  which  was  done,  and 
the  case  was  submitted  to  them  in  the  usual 
way.  This  court  has  twic«  held  that  such 
a  course  is  permissible.  Whipple  v.  Preece, 
24  Utah,  378,  67  Pac.  1072;  Wood  v.  Bail- 
road,  28  UUb.  871,  79  Pac.  182.  Appellant's 
counsel,  howevo:,  insist  that  In  .those  two  de- 
cisions tills  court  overlooked  section  10  of 
article  1  of  the  ConstHotioa  of  this  state, 
which,  so  far  as  material  b«re  reads:  "A 
Jury  in  a  civil  case  will  be  waived  unless 
demandiid."  This  provision,  however,  does 
not  prevent  the  trial  court  from  calling  a 
Jury  on  his  own  motion  to  try  a  case.  We 
think  that  the  whole  force  and  effect  of  the 
constitutional  provision  Just  referred  to 
amounts  to  thla:  That,  by  not  demanding 
a  Jury,  either  party  to  a  civil  action  loses 
the  right  to  demand  a  trial  hy  Jury  because 
that  right  is  effectively  waived  by  a  failure 
to  demand.  It  was  not  Intended  hy  that 
provision  to  prevent  the  court  from  calling 
a  Jury  to  try  a  case,  and.  in  case  this  is 
done,  that  the  legal  effect  will  be  dilferent 
than  U  a  Jury  had  been  demanded  by  either 
of  the  parties.  Where  both  parties,  as  In 
tikis  case,  request  the  court  to  hear  the  evi- 
dence and  try  the  case  withont  a  Jury,  the 
court  should  do  so,  but  we  cannot  see  how 
the  mere  fact  of  calling  a  Jury  by  the  court 
to  try  the  oaae  can  constitute  mveiaiUe 
fsmw.  .•  .  ■«••■■ 
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m  It  Is  also  contended  that  the  court 
erred  in  permitting  the  respondent  to  open 
and  close  the  argument  to  the  Jury.  After 
the  Jury  had  been  inipaneled,  respondent's 
counsel,  in  addition  to  the  admissions  con- 
tained in  the  answer,  made  and  had  entered 
of  record  the  formal  admission  that  respond- 
ent had  executed  and  delivered  the  note  in 
suit,  and  that  no  part  thereof  had  been  paid, 
and,  upon  such  admission,  demanded  the 
right  to  open  and  close  the  case  to  the  Jury. 
Appellant's  counsel  resisted  the  right  of  re- 
dtiondent  to  do  so,  and  the  court  did  not  then 
rule  on  the  question.  Appellant's  counsel 
then 'proceeded  to  and  did  offer  the  note  in 
evidence,  and  after  doing  so  rested.  Re- 
^pondcmfs  counsel  thereupon  again  demand- 
ed the  right  to  open  and  close  for  the  rea- 
son that  it  was  then  made  apparent  Vy  'rea- 
son of  respondent's  admissions  that  appel- 
lant was  not  required  to  prove  anything  to 
entitle  It  to  a  Judgment,  and  that,  by  mere- 
ly Introducing  the  note  In  evidence,  it  had 
proved  nothing  except  what  had  been!  admit- 
ted by  respondent  In  other  words,  app^el- 
lant  vrould  have  been  entitled  to  a  Judgment 
upon  respondent's  admissions,  and  thus  the 
burden,  not  only  of  going  forward,  but  the 
harden  of  proof,  was  cast  on  respondent. 
While  appellant  cites  some  authorities,  yet 
all  that  are  cUed  by  it  are  to  the  effect  that 
under  the  circumstances  disclosed  by  the 
record,  the  right  to  open  and  close  was  with 
respondent  There  is  therefore  no  escape 
from  the  conclusion  that  in  permitting  the 
respondent  to  open  and  close,  the  court  did 
no  more  than  to  follow  the  lawv 

[4]  It  Is  aiso  insisted  that  the  court  erred 
in  refusing  appellant's  request  to  direct  the 
Jury  to  return  a  verdict  for  it  upon  the 
ground  that  the  alleged  misrepresentations 
had  not  been  established  by  the  evidence. 
Without  taking  time  and  space  to  set  forth 
the  evidence  In  detail,  we  feel  constrained  to 
say  that  from  a  careful  examination  of  the 
evidence  contained  In  the  bill  of  exceptions, 
it  is  made  to  appear  that  the  respondent 
produced  evidence  which  tended  to  prove, 
and  from  which  the  Jury  were  authorized  to 
find:  (1)  That  appellant's  bnsiness  affairs 
were  not  «n  a  paying  basis  when  the  attxA 
was  offered  for  sale,  nor  at  any  time,  which 
was  directly  contrary  to  Barker's  repre- 
sentations; (2)  that  the  stock  fbr  which 
the  note  in  suit  was  given  was  not  treasury 
stock  OS  stated  by  Mr.  Barker,  but  was  his 
own  stock;  (3)  that  David  Bccles  was  not 
"behind  fhe  oompany,'^  and  was  not  "heavily 
interested  therein,"  as  represented  by  Mr. 
Barker,  .'but  on  the  contrary,  he  had  no  in- 
terest in  the  corporation  whatever,  and  had 
no  connection  tberewltli,  and,  when  requested 
by  Mi\.  Barker  and  another  to  take  stock, 
hiad  peremptorily  refused  to  do  so  some  time 
before  Mr:  Barker  made  the  foregoing  repre- 
sentation; (4)  that  the  alleged  bnsliMas  aaso' 
elates  «<  Mr.  Bodea  wtn  not  Urgely-  Inter- 
ettod'  lo  the  appeUutt  wiynratteB  aa.itpN- 
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seipted  byi  Hi.  Barker,  but,  sl^  disclosed  from 
fbe  articles  of  Incorporation,  each  had  only, 
one^ha're  of  stock  therein;  (5)  ttiat  tlie  prop- 
erty ownftd'by  the  company  was  noit  worth 
wba,t  Mr.  Barker  represented  it  w^s,  and  as 
disclosed  fi;om  the  prospectus  ot  the  com- 
pany, wbich  Mr.  Barker  represented  to  be 
Qorrect^  but  was  worth  only  about  one-sixth 
of  the,  amount  represented;  and  (6)  that  re- 
^pond^nt  l)elleYed  and  relied  on  the  foregoing 
representations  .  and  statements,  and  would 
not  have  subscribed  for  the  stock,  sor  exe- 
cuted the  note  in  suit,  .bad  they  not  been 
made  »jad  relied  on  as  aforesaid.  We  think 
that,  under  all  the  a|\ithQrities,  the  foregoing 
representatianEt.were  what  In  law  are  term- 
ed material,  a.nd,  if  false  and  relied  on  ao^ 
thus  bad  induced  the  respondent  to  subscribe 
fQr..tbe  stock,  and  to  execmte ;  the  note,  be, 
upon  learning  the, truths  bad  the  rigbt  to 
irescind  the  contract  .of  subscriptipo,  and,  upr 
on  return!^ I  «r,:, tendering  ba9k,.tb^  stpek,. 
demand  that  th^  Qote.,glv«n  for  the  stock 
be  caflceled.    .  .,     . 

:Tbe  fojegoipg  doctrine  is  clearly  sustaiined 
by  the  .fqllo'^lng  authorities,  namely^  .  I 
Cook  ,00,  Corpprations  (gtb  Kd.)  I  1^3;.  2 
Clark  ^  M^r^ball  an  PrivAte  CorpopatloBS,  g 
471;  Coles  T.. Kennedy,. 81  Iowa,  360,  46  N,, 
W.  loss,  25  A^.  St  B«p.  503;  Talmadge.T. 
Saiiltary  Sec,.  Co,,  31  App.  Dlv.  408,  52,  N. 
Y.  Supp.  139;  and  West  find  Real.  Estate 
Co.  v.,  N^sh,  51  W.  Va.  341,  41  8..B.  183. 

In  view,,  therefore,  of  tbe  foregoing  autboi- 
Ul^,  the  court  ;was  right  in  refusioff  to,  di-. 
r^ot  ^  yerdijQt  £oi  the  appellant'  .< 

[5]  Appellant  alfo  asserts  tbat  the  eouct 
^red  in  not  permitting  its  oounsel  to  cro^s- 
ex&inine  respondent  with  regard  to  hisi 
kaowledge  of  who  were  some  of'  the  hnelDesa 
as8acla,tea  oi'  Mr.  David  ISccles.  Asauming 
that.,  the  arossrezambiatlon-  desired.'.. would 
bttye  been  proper,  yet- appellant!  was  in  no 
way  prej^udlced  by  tbe  muiag  of  the  court  ih. 
refusing  to  pennit  it.  ■..  a?he  .question  to  be  es- 
tabllBlied  waa  that  Mr.  £aalcs  and  his  busi- 
ness associated  rBferred  to  bj  <  Mr.  Barker 
were,  stockholders,  and  were  tbm  Interested; 
ij><  and .  wbre  'behind"  the  bnslness  affairs 
of  appellant  as  represented  by  hibi,  and  hot 
tkat  respondent  knew  some.pf  the  baslsess 
aBsociates.iOf  Mr.  Eccles  and"  fbatsome  of 
tbem  wwe  Interested  !■.  tbe  compasy.,'  The 
lattec  is,  all.tb&t  appellant's  Counsel  could 
b&TO  established,  if- respondent;  iMd'anasrered' 
ail  of  the.  questlooa  propounaed.  to  'jUtni  as 
QinuisBi  deelredi  tbem  <to  :be  an8jKrered4.'.  Tbto 
aasignment,  tlMsefonet  cannot  ptevadl. 

[6]  It  is  also  assigned,  that  tbe  cotut  enred 
lik.advtttiDg  evidence  of  the  actual  .TaJue<  ta 
ttie .  Deal-,  estate  and.  other  preperty-  owned 
by  app^ant  It  is  urged  that  the  value  of 
the  capital  stock  of  a  oorporatlon  joatinot 
ordinarily  be  proved  in  tliat  way.  The  evi- 
dence, wa»  not  offered;  nor  'admitted  for '  (be 
purppse^f  proving  the  valuer  of  the  stock, 
bHt.Ui  was  offered  and  admitted  to  sttAw-thnt 
tbe  .(«pres«ittationi  tbat.it  was  alleged' Mr. 


Barker  had; mtide. with, regard  to  tbe  value 
of  property  owned  by  the  appellant  were  not 
true.  Tbere,.w;a8.  no  other  way  to  Sibow  tli4t 
these  particular  represebtations.  ^ere  untrue, 
and,  in  our  .opinion,,  tbe  covrt's  ruling  was 
right,  . 

[7]  It  is  further  contended  that  tbe  court 
erred  in  excluding  tbe  testimony  of  a  certain 
witness  produced  by  appellant  in  rebuttal. 
Respondent  had  proved  by  a  certain  'witness 
th^t  such  'Witness  had  heard  Mr.  Barker 
make  certiilu,  representations  respecting  who 
were  stockholders .  of  aiid  jlpterested  In  tbe 
appellant  company.  Appellant's  counsel  pro- 
duced the  witness  referred  to  for  the  pur- 
pose of  contradicting  the  statement  made  by 
respondent's'  witness.  The  conrt,  however, 
seemed  to  be  of  the. , opinion  that  appellant's 
evidence  had  left  in  doubt  the  identity  of 
the  conversation '  at  which  the  alleged  state- 
ments were  made  to  which  .respondent's  wit- 
ness had  testified,  and  for  /that  reason  the 
couirt  excluded  the  testimony  of  the  witness. 
Assuming,  without  deciding,  that  it  was  proi>- 
er  to  peiriliit  appellant  to  contradict  tbe 
statements'  made'  by  respondent's  witness, 
without  first  asking  him  whether  or  not  the 
statements,  testified  to  b^r'blm'  were  made  at 
a'.tlibe  and  pla'cd'  when  and  where  appel- 
laiifB  Witness  was  present,  yet,  to  view  that 
appellant  failed  to  identify  the  conversation 
to  the  satisfaction  tit  .the  judge,  he  cannot 
be  chargied  *fth  'Srror  titiless  he  erred  in 
holding-  that  tli6  cfbss-^x&Minatlon  was  not 
properly  identified.  It 'goes  without  saying 
that,  if  the  conversation  testified '  to  by  re- 
spondent's witiiesd  was  not  the  one  appel- 
lan'f^  witness' had' in' mind' at  'n^icb  the  state- 
rtwits  Were  ntade  that 'he  sought  to  contra- 
diet,  then  thfe  offered  testimony  was  not  re- 
buttal, iiid.  If  it  "Wbs  not '  then  th«  ruling 
was  correct  -We  BiVfe  carefully  read  tluit 
portion'  of  the  biirbf  exceptions  relating  to 
the 'Question' n6w' under  consideration,  and 
we .  are- not '  prepared  to  ^y  that  the  trial 
Jfadge'  erred  in  Excluding  thfe  lestimony  for 
tbe  reasons  stated. 

{81  Another '  assignment  relates  to  the  ex- 
clusion of  -  certain  '  testimony  which  appel- 
lant's counsel  sought  to  elicit  from  Mr.  Bar- 
ken ;  There  are  a  nxunber  of  questions  that 
were  propounded  to  th*  witness  to  which  re- 
spondent's objectidns  were  sustained.  Tliere 
was  .  conslderAblie'  documentary  evidence  In- 
troduced at  tb^  tflal,  much  Of  which,  for 
reasons  not '  disclosed,  was  not  incorporated 
in  the  bill  of  exdeptions  and  thus  not  certi- 
fied' to  thUs'conort. '  Just  what  effect  if  aiiT> 
the  excluded  evidence  may 'have  had  npoft 
the  ruling  of  the  court  w«  are  unable 
tO'  say.  Sonie  testimony,  which  was  otterei 
and  excluded  as  aforesaid,  directly  cobtn* 
dieted  the  statements  contained  in  tlie  artl^ 
eles  .of  incoit)oratlon '  upon  a  matter  wbeie 
such  testimony  was  not  proper..  Some  wis 
olearly  hearsay,  while  others  of  the  state- 
ments ofcred.  were  not. relevant  to  any  isstie 
in  tbe  case.    While  It  is  true  that  It  ffould 
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perbapa  bays  beeo  pr4>pec  «n«asb  .to  Jiaye 
p«n;nltted  th*  witness  to  iuwwev<a  £ew.  of 
the  questions  propounded  to  blm,  yet  all  ot 
the  answers  to  such  questions,  even  if  an- 
swered aa  counsel  desired  them  to  b»,  could 
not  have  had  the  sli«hteBt  effect  upon  the 
result  arrived  at  hy  the  Jury.  Any  error 
that  may  have  been  conunltted  in  this  regard 
could  not  have  prejudiced  the  appellant,  and, 
for  that  reason  \t  no  other,,  this  a^sslgnment 
cannot  b«  Hust^ing^. 

Appellant .  also  complains  that,  the  court 
erred  in  ita  <j)&rfe  to  the  Jury  and  in  refus- 
ing a  certalijk.  request  to  charge  oCeced  by  its 
counsel,,  We  t^aye  carefully  exan^ined  the 
whole  charge  fly^n  by  the  court,  as  weU:aa 
the  particular  Instruction  that  Is  exipepted  to^; 
together  with  the  request  which,  was  refused. 
Keeping  in  view  t^e  evidence  .and  the  wt^le, 
charge  as  given  by, the  courti  we  are  clearly. 
of  the  opinion  that  the  appellant  tiasr  no 
cause  for  complaint.  It  is,., also  clear  that 
the  particular  proposition  contained  in. the 
request  was  sufficiently  coyered  in  the  courjt>i 
g.eneral  charge.  ,.lfpo,n  tbe,  other  hand,,  tbe 
particular  proposition  of  law  ,to  which  appe- 
lant excepted,. w)Uch,  ui^der  .certain  clrcjunr 
stances,- might  bay^  been  improper,  yeiv  )ua 
yjlew  of  all  0^  the  ey^dence  In.t^  case,  we 
think  it  was.  a  c()rrBct  statement  of  the  law. 

This  bring^  us  to  the  last  .and  only  assign- 
ment ,  which,  in.  our  Judgfuent^  is  i^ot,  free 
ffom  di^culty.  At.  the  ,trla|.  respondent, 
oyer  appellant's  objection,  wns  peirmitted  te 
show  that,  at  about .  the  time  tb^t  tbe  rep- 
resentations testified  to  tgr  respendent  ,^ere 
made  to  him, by  Mr.  ^Barker  in  order  to  Iut 
duce  ^me  of  respondent's  tow;n8mea.,.oi; 
neighbors  to  sufi^crlbe  foi;  some  of  tbe.alleg-. 
ed  treasury. stock,  Jbei  made  .the  same  er.  sixp; 
ilar  representations  .  to .  them.  The  record 
discloses  that  respondent  produced  a  witness 
by  whom  he  qought  .to  .^hAwth^t  M^  JSarker 
had  Induced  such  w:itnef9s.  to  subscribe  for 
sonte  of  the  alleged  tresaifny  stock  bypiaking. 
similar  rwresentatlonB  to  .the  witnew  that 
he  about  tbe  same -timer  made  to  respondent 
t»  induce  him  to  subsffrlbe  for  thet  stpck  In 
qiMstien. .  When .  UiIb  testimony  was  offered, 
appettant's  comwAtotcleoted  thereto  .as  toh 
lowBi,  "It  is  objected ':to«n  the  ground  that 
It  te'  Irreleyant  and  inmiiterialt— an  evident 
atompt  to  try  another,  lawsuit?  wltbin  this 
lawsuit"  Counsel  for  re^iondeBt,  in  stating: 
tbe  purpose  for  which  the  testlBwny  was  of- 
fered, said:  "Tbe  purpose  is  to  show  a  gen- 
eral plan  as  reflecting  upon  the  motiyes  of 
Mr.  Barker  at  the  time."  The  priHweitiony  it 
seems,  was  argued'  to  .the  court  .at  length, 
aad  it  admitted  the  eytdente'for  the  purpose 
st^gested  by  respondent's  counsel,  and  in 
their  brief  they  now'contettd  that  it  was  rele- 
vant upon  tbe  question  of  knowledge,  motive, 
and  .a  general  plan  «n  the  part  .of  Mr.  Barker 
to  B611  his  iadtviduali  stock  by  representing 
that  it  was  company  ato«k,  and  thereby 
showing  bis  purpose  to  defraud. . 


..[|]  3%ere  la  no  doubt  that  the  weight  «(t 
aptherlty  is  that  slm.l}ar  independent  statsr 
ments  or.reiuasentatlons.mftde  to. others,,  ia 
the  absence  of  the  person  to  wAoaa  tlioae  is 
controversy  were  made,  and  of  which  such' 
person  had  no  knowledge  at  the  time.be  act- 
ed, and,  hence  could  not  have  .influenoed  bim 
to  act, .  are  not  admissible  as  evidence  f rom^ 
which'  It  may  be  inferred  that  the  represen- 
tationw  in.  issue  were  in  fact  made.  In  other 
wordsi  tbie  mwe  fact  that  a  person  baa  made 
certain. statementa  on  «ne  day.  to. a  partlesh 
lar  person  is  not  evidence  fsem  which  it  may 
be  inferred  that  he  In  fact  made  the  same, 
or  similar  statements  to  another  person  :«t 
another. time  and  place. 

[10]  Statements  or  r^^reaeotations  snade' 
to  otfiers  are,  however,  relevant  where  tbe 
intent,  motive;  or  knowledge  of  .tbe  falsltr 
of  the  representations  of  the  par ty>  making, 
them,  are  material,  or  to  prove  a  system  or 
general  .plan  or  scheme  to  defraud; . 

In  6  Bucy.  £<v.  p.  33,  the  doctrine  followed: 
by  the.  courts  ..upon  this  subject  is  lalrly  ref 
fleeted, :iq.. the. foUowlngstatesaent:  "Wtiere. 
the  fraudulent  intent  of  a  party., in  tte-  per^. 
fprmanceof  an  act  Is  in  issue,i  proof  of  otber 
similar  fraudulent  acts  is  relesvant  and  ad-' 
missible  to  establiab  his  intent  or  motive  is: 
the  performance  of  the  act  in  question,  wh^n-. 
it  appears  that  there,  is  such  .a  connection, 
between  sucb  other  acts  and.  the  act  in  quesr-. 
tion  .as  to  ,authojrize  the. IwCermce  that  b»tb: 
are  parts  of  one  scheme  or;  plan,  in  which, 
tbe.  same  motive  is  operat(viv.  and  it  is  Im- 
material whether,  such  otber  fraudulent  acts' 
occurred  b^ore  or.  after  the  act  in  .Questltm,. 
as  remoteness  in  point  of  i  time,  affects  only 
their  w^bt  Svidence  of  such  other  fraud- 
ulent aets.ia  .usually  offered  upon  tbe  Isaue. 
of  m<»iiye:0ir:  intent,  and  some  of  the  deel- 
siona  limit  Its  ^qmpetency  to  the  proof  ot 
these  issues.  .  Such  evidence,  however,  has 
been.  bel,d  competegt  -to.  establish  the  party's' 
knowledge  of  tbe  falsity  of  his  tepresentsr. 
tions,  to  prove  a  system  of  fraud  or  a  fraud- 
ulent conspiracy,  and  to  identify  the  person, 
charged  as.  the .  fraudulent  actpi;.  ,  By  ttMj 
great  weight  of  Authority,  sudik,  evidence,  is 
not  admissible  to  prove  the  fact  of  the  mak- 
ing or  utterance  «£  the  pfirttcul^r  repreisentaT 
tions  An  suit,  although  some  of  the  decisions, 
hold ;  It :  competent ,  as  affording  a  goound  qt- 
presumption  to  prove  tie  main  charge.'' 

.The  cases  of  Johnson  y.  Gullck,  46  .>^eb. 
817,  65  K  W,  883,  50  Am.  St.  E^.  629,.  J. 
1^.  CJark  &  Co.  v,  Elce,  127  Wis.  451,  IQ& 
N.,  W-  231,  7  Ann.  Cas,  505,  and  Levy  v.  Lee, 
13  Te^.  Civ.  App.  510,  36  S.  W.  309,  are  fair 
examples  of  that  class  of  cases  in  which  It 
is  held  that  other  similar  but  independent 
representations  are  not  admissible  as  evi- 
dence from  which  the  uttering  of  the  repre-. 
sentations  in  Issue,  may  be  Inferred,  and  that 
they  are  not  admissible  for  the  purpose  of 
proving  knowledge  of  the  falsity  of  the  rep- 
resentations, because  such  knowledge  on  the 
I  part  of  ^e  one  who  falsely  makes  material. 
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representations,  which  are  relied  os  by  an- 
other to  his  detriment,  is  not  material,  at 
least  not' 'in'  actions  for  resctssion.  Upon 
the  other  hand,  it  Is  b^d  by  the  Supreme 
Court  of  California  In  Kelley  v.  Owens,  30 
Pac.  596,1  by  the  SuiH-eme  Court  of  Iowa  in 
Zimmerman  v.  Brannon,  103  Iowa,  144,  72  N. 
W.  439,  and  by  the  United  States  Circuit 
Court  of  Appeals  in  Mudsill  Mia.  Co.  t. 
Watrous,  61  red.  163,  9  C.  C.  A.  415,  that,  in 
caae  false-  representations  are  previously 
made  to<  others  ak  an  Inducement  to  sell  the 
property  concemlifg  which  the  representa- 
tions in  Issue  are  alleged  to  have  been  made, 
such'  former  representations  may  be  shown 
as  evidence  that  the  person  who  made  the 
latter  had  knowledge  of  their  falsity. 

In  Jordan  v.  Osgood,  109  Mass.  457,  12 
Am.  Rep.  781,  after  reviewing  the  authorities 
upon  the  question,  the  court  says:  "We 
think  the  trae  rule  to  be  deduced  from  them 
(the  authorities)  Is  that  another  act  of'  fraud 
is  a'dmisslble  only  where  there  is  evidence 
that  the  t-wo  are  parts  of  one  scheme  or  plan 
of  fraud  committed  in  purenanoe  of  a  com- 
mon. parjKwe." 

The  case  of  Oudln  v.  Crossman,  15  Wash. 
519,  49  Pac.  1047,  is  one  In  which  the  Su- 
preme Court  of  Washington  applies  the  rule 
applicable  to  a  scheme  or  'general  plan  tO 
defraud  whete  a  sale  of  a  mine  was  in  is- 
sue, la'  that  case  It  was  alleged  that  false 
representations- ''Were  made- to  a  number -of 
prospecttre  puccttasers  respecting  the  valtie 
and  condition  of  the  mine.  The  admission 
in  evidenM'-of  the  statements  and  represen- 
tdtions'that  were' made  to  sueh  prospective 
purchasers  Was  Upheld'by  the  conrt,  although 
the  person  bo  whom  subseqaeat  similar  state- 
ments w^e  made  concerning  the '  mine,  and 
who  in  relying  on  the  latter  pdrchased  the 
Btim^  without  knowing  of  the  former  state- 
ments>  The  statements  Were  admitted  for 
the  '  purpose  of  showing  a  general  plan  -  or 
scheme  to  defraud.     .        ■  ■> 

[-11]  When -all  the  evidence  in  this  case  is 
considered,  including  the  inferences  that  the 
inrf  were  authorized  to  deduce  from  certain 
facts,  we  cannot  say  that  there  is  not  some 
substantial  evidence  from  which  the  Jury 
were  Justlfle'd  in  findiiig  that  there  was  a 
scheme  or  gtoeral  plan  to  defraud  on  the 
part  of  Mr.  Barker.  But,  even  though  It  be 
assumed  that  there  ts  no  evidence  to  sup- 
port a  finding  of  such  a  scheme  or  plan,  or 
that  this  case  In  no  event  is  one  that  can  be 
brought  within  the  class  where  a  scheme  or 
plan  to  defraud  may  be  shown,  yet  there  is 
still  another  reason  why  the  court  did  not 
commit  prejudicial  error  against  appellant  In 
admitting  the  evidence  objected  to  for  the 
follo-wIng  reasons:  Appellant's  coonsel  tried 
and  submitted  the  case  to  the  Jury  upon  the 
theory  that,  although  the  representations  al- 
leged to  have  been  made  by  Mr.  Barker  and 
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relied  on  by  respottdent  were  material  and 
false,  yet,  if  respondent  had  hot  established  - 
by  a  preponderance  of  the  evidence  that  Mr. 
Barker  made  them  with  the  'totetft  to  ■  de- 
ceive,-and  -with  full  knowledge  of'  their  fal- 
sity, respondent  had -not  establishM  his  de- 
f«ise.  Among  the  material  elements  which 
the  court,  at  the  request  of  appellant's  coun- 
sel, charged  the  Jury  respondent  must  estab- 
lish by  a  prepohderance  of  the  evidence  be- 
fore he  could  recover  are- ^:he  following:  "(8) 
That  said  mlstepi'esentatla'ns  were  knowing- 
ly and  willfully  made  with  ii^tent  on  the 
part  of  the  said  Joseph  Barker  to  Induce  the 
said  defendant  to  enter  Intor  th^  contract 
and  execute  the  note.  '(4) 'That  said  Joseph 
Barker  must  have  known'  that  the  state- 
ments made  to  defendant  were  false,,  or  must 
have  represented  them'  as  true  without  a 
knowledge  of  their  truth  or  falsity." 

[12]' The  authorities  cited  by  appellant's 
counsel  on  which  they  rely  all  hold  that 
false  representations  made  to  others,  not  In 
the  presence  and  hearing  of  the  one  who 
claims'  to  have  been,  deceived  thereby,  are 
not  admissible  (1)  because  such  representa- 
tions, being  unknown  to  him,  could  not  have 
deceived  nor  lAdnced  blm  to  act ;  (2)  because' 
they  are  not  evidence' of  the  fact  that  the 
representations  "In'  question  were  actually 
made;  and  (3)  because  whether  the  party 
who  makes '  them  either  knows  or  does  not 
know  that  they  are  false  Is  immaterial  to 
the  Wght  of  rescission  If  In  fact'  the  repre- 
sehtatlcMs  were  material,  false,  and  Induced 
the  act  sought  to  be  rescinded.  The  fbregQ- 
Ing  conclusions  seem  both  reasonable  and 
logical. '  In  What  way  does  It  affect  the 
party  who  IS  deceived  or  misled  and  thereby' 
Induced  to  enter  hito  a  contract  or  to  assmne 
*n  obligation  by  representations  that  in- fact 
«n  untrue,  whether  he  who  makes  them 
kn«w  them  to  be  so  »r  not?  If  the  action 
were  based  on  deceit  or' were  for  damages 
which  it  is  alleged'  were  suffered  by  the 
plaintiff  by  reason  of  the  false  and  fraudu- 
lent representations,  then  the  plaintiff,  in  ad- 
dition to  proving  the  materiality  and  falsity 
of  the  representations  and  that  he  relied  on 
them  and  was  deceived  and  thereby  Induced 
to  enter  into  the  contract  would  lurve  to  go 
a  step  farther  and  prove  that  the  defendant 
knew,  when  the  representations  were  made^ 
that  they  were  false  or  that  they  were  made 
recklessly  and  without  any  effort  to  learn  of 
their  truthfulness.  In  an  action  for  a  re- 
scission, where  the  only  consequence  sought 
to'  be  reached  by  the  action  is  to  rescind  and 
to  place  the  parties  in  statu  quo,  a  different 
rule  prevails.  Why  should  he  who  makes 
false  representations  be  permitted  to  profit 
by  them,  whether  he  knew  they  were  false 
or  not?  Upon  the  other  hand,  why  should 
the  party  who  -Is  deceived  be  bound  by.  a 
contract  based  upon  false  representationa 
simply  because  he  cannot  prove  that  the  oth- 
er party  to  the  contract  knew  the  statements 
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Tt'ben  made  were  false?  We  have  reeeatlj^ 
parsed  upon  this  Identical  qnestion  In  the 
case  of  Smith  t.  Columbus  Buggy  Coi  «t  al., 
am  Pac.  680,  and  we  there  held  that,,  in  case 
of  remission,  it  is  not  neoessary  to  pi*o^ 
that  the  party  who- made  the  false  represoi- 
tatlons  knew  them  to  be  false  when  he  Ut- 
tered them,  if  'such  representatlcoM  were  In 
fact  material  and  false  and  indnCM  the  oth- 
er party  to  enter  Into  a  contract  > that  he 
would  not 'have  entered  Into  otbendae. 

The  cate  at  bar  was-snbmlttedito  ttaw  lury 
upon  the  theory  that  it  was  a  material  mat- 
t6r  that  Mr.  Barker,  at  the  tl«k«  b*  made 
them,  knew  that  tbd  statements  and  repre- 
sentations alleged  to  have  beeti  mad*  by  him 
to  respondent  were  false,  and  tiiat,  before 
respondent  could  Vec^iTer,  he  was  required 
to  establish,  hy  a  preponderance  of  "the  evi- 
dence, that  Barker  knew  their  falsity;  This 
theory,  having  been  stated  in  the  instruction 
referrM  to,  therefore  became'  the 'law  of  the 
case  and  must  control  wltetber  right  or 
wrong.  Knowledge  on  the  p*rt  of  Mr.  Bar- 
ker that  the  'Statements  and  representaiioms 
that  It  waft  alleged  be  made  was  therefore 
made  a  material  issue.  -  This  bdng  so,  re- 
spondent could  legally  avail  himself  of  any 
evidence :  that  was  rslerant  tb- that  issue. 
I^eatly  all,  if,  not  quite  all;  authorities  bold 
that,  where  knowledge  la  a  material  IngKdl- 
ent,'  similar  acts  or  statements  atiKde  by  tiie 
party  whose  statements  are  in -Issue,  and 
ftom  which  his  knowledge  of  itbeir  falsity 
may  be  inferred,  is  Velevant,;  aUhough .  the 
evidence  would  not  be'  admissible  on  otber 
gfounds.  In  vl«w  «f  the  charge  to  which  v/« 
bare  referred,  which  was:  given' at  tbb  v^ 
quest  of  appellant's  counsel,  we  are  olF  tbei 
opinion  that  it  cannot  complain  of  tbe'irnl- 
lag  of  the  court  admitting  the  evidence  to 
which  reference  has  been  made,  altluMigh, 
under  dltCerent  circnmstances,  such  evldenee 
might  not  have  been  admissible.  By  refer- 
rlii'g  to  the  cases  cited  by'  cotinsel  for  ap- 
pelant, some  of  which  we  have  referred  to 
in  this  opinion,  it  wiU  be  seen  that  the  trial 
courts  in  each  case  charged'  the  jury  that 
whether  the  party  who  made  the  representa- 
tions knew  they  were  false  or  not  was  not 
a  material  element  in  the  case,  and  the  ap- 
pellate courts  approved  such  charge.  It  is 
tot  this  reason  that  those  courts  held  that 
the  evidence  of  other  similar  statements,  not 
made  in  the  preseube  of  the  party  who 
claims  to  have  been  misled  by  subsequent 
statements,  were  irrelevant  and  should  have 
been  excluded.  From  what  has  been  said, 
the  case  at  bar  does  not  come  within  the 
doctrine  announced  In  those  cases. 

The  judgment  therefore  should  be  affirm- 
ed. Such  is  the  order.  Respondent  to  re- 
cover costs. 


Mccarty,    J.,    concurs, 
concurs  in  the  result. 


STHAUP,    J., 


■    '     •  '      ■■■'.'.    -  ' 

BLGAN  V.  FRANOES-MOHAWK  MININO-  & 
LEASING  OO.   et  al.     (No.  1,905.)   '  .     '. 
(Supreme  Court  of  Nevada.     July  24,  1912.) 

1.  Pl*ADI{IO     (§      237*)  —  AlfENDHENT  —  COW-  ' 

TOBiiiTT  TO  Proof;' 

Plaintiff;,  in  on  action  to  compel'  tlie  sur-t 
raider  of  shares  of  stock,  way  properly  per-, 
mitted,  after  decision,  but  before  judgment,  to 
amend  and  supplement  his  cobiplaint  by  setting 
fortb  undisputed  facts  shbwn  on  the  trial  to. 
have  existed  at  the 'time -thereof. 

[Ed.   Note. — For  other.. casas.   see   Pie, 
Cent.  Dig.  U  603-613;   Dec.  Dig.  {  237.*J 

2.  Pleading    ({    237,*)— Amkhpuent— EsTOPr 
PEL  TO  .Object. 

Wliere,  hi  an  action  to' obmpel  the  citrrea- ' 
der  of  sbaees  of  stock,  a  ladtion  of  the  -deCendi' ' 
ant  for  a  nonsuit  and  consent  thereto,  by,  the" 
plaintiff  were    withdrawn  by    stipulation,   a^d 
defendant  given  leave  to  amend  its  answer  to  ' 
show  facts  in  evideaoe  oocorring  subaequeat' to  • 
tbe  inatitatioB'  of  the  suiti  defendant  fould  not 
object  to  the  amendment,  oi  the  plainttlTs.  com- , 
plaint,  aftei:  decision'  and  before'  judgmetat,  tb 
conform  to  such  facts.    ' '  ■  '  < 

[ESd.  Note.'-'For  otkef  eases,  see  Pleading; 
Cent.  Dig.  18  W3-61*;  Dec.  Di».  |  287.*] 

3.  MAHRiiLiiia.  Asraxs   and.  SBOTniiTini    (|r 

5^),.-^    Bl^BSTITVnON'     OF..    LiSN  —  RlOHTS. 

Against  Principal  Debtor. 

A  bank,   which   held  shares  of  stock  Itt  a 
mintng  company  belo'bging'  to  its  president  a* . 
collateral  aeoarityifen  loans  and  advance^,  to 
the  company  and  such  president,  assigned  tbe 
notes  and  'Indebtedness  to  another  company  and 
transferred  the  collBt'e»J.     Upon  the  issuance 
of  new  noted,  secured  byt  the  deed,  of  truat' el 
the  mining  company,  tbe  transfetree ,  delivered 
the  8t9ck  held  as   collateral  to  the,  company,! 
having  prevtoualy  refnfeed  to  honor  an  assign- ' 
ment  of  a  portion  of  the  shares  and  an  Arder 
for'. their  de)ivei7i  ^ezecuted  by  tbe.onrn^riOf ; 
the  shares.    The  fining  company  held  tha  i»am-.| 
ber  of  shares  claimed  by  such  assignee,  a^  se- 
curity 'for  the  d'ebt'  of  Hs  president,  and  ¥eleas>. ' 
ed  the  Tcmaindert  which  waa  about  five  timeS, 
that  of,  tbei'lMimbar   held,   to<  such  presidenb.. 
Held  that,  ,as  assignee  of  the  former  creditors, 
the  compatjybad  the  'rtglit  t'o  hold  the  collater- 
al transferred!  to  It' for  the  'payment  of  the 
not«s;    but,:B0  i)t  .^s,bound.  to  .first  exhatnst 
the  feci^ity  belf>ngiiu:,to  the  principal  debtor, 
which,  beiilg  gi'eater  than  that  retained,  must 
be  considered  tb  nave  'been  safficient,  the  re- 
tention of  the  stock:  iielodsing  to  tbe  penscm'i 
to  whom  it  had  been  transferred  was  improper. 

[Ed.  Note.— ^or  other  cases,  see  Marshaling 
Assets  and  Securities,  Cent.  Dig.  t  10;  Dec. 
Dig.  I  6.»] 

Appeal  from-  District  Court,  Esmeraldo 
County;  Theron  Stevens,  Judge. 

Action  by  J.  B.  Elgau  against  tbe  Frances- 
Mohawk  Mining  &  Leasing  Con^any  and  an- 
other. From  a  judgment  for  plaintUT,  the 
Keane  'Wonder  Mining  Company  appeals. 
Affirmed. 

On  or  about  the. month  of  July,  1906,  one' 
Homer  'Wilson,  by  puMhase  from  one  John 
Keane  and  another,  became  the  ovraer  of 
something  like  1,100,000  shares  of  tbe  .cap- 
ital stock  of  tbe  Keane  'Wonder  Mining  Com-" 
pany.  and  succeeded  to  the  presidency  of 
the  corporation.  The  .said  Homer  Wilson  at' 
that  time  made  arrangements  with  the  State 
Bank  &  Trufit  Company  at  Goldfleld,  where- 
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by  fhe  mining  company  and  himself  were 
to  .have,  and  did  bave,  loand  and  advanoes 
from  time  to  time,  and  all  ofsald  stock  was 
by  him  then  pledged  to  said  bank  as  se- 
cnrtty  for  such  loans .  and  adTanices. 

About  the  latter  part  of  September,  1806, 
the  said  Homer  Wilson  entered  into  an  ar- 
rangement with  fhe  said  J.  .R.  Elgan,  re- 
spondent herein,  whereby  the  latter  was  to 
assist  in  the  sale  of  certain  treasury  stock 
of  the  company,  aind  for  his  services  was  to 
receive  a  certain  portion  of  the  stock  of 
the  company  then  owned  by  the  said  Wilson 
and  pledged  as  security,  as  aforesaid.  On  or 
prior  to  December  23,  1907.  the  said  Homer 
Wilson  was  indebted  to  the  said  State  Bank  & 
Trust  Company  in  tlie  sum  of  about  f  104,000; 
and  the  said  Keane  Wonder  Mining  Compa- 
ny was,  at  the  said  time,  also  Indebted  to  the 
said  bank  in  tbe' sum  of '194,979.  As  secur- 
ity for  the  paymi^  of  the  indebtedness  of 
the  said  Wilson'  and  the.  said  Keane  Wonder 
Mining  Company,  ttie  said  .bank  was  then 
holding  976,000  shares  of  Hie  said  stock  of 
the  said  Wilson.  Between  the  21st  and  SSd- 
days  of  December,  1907,  .the  said  Keane 
Wonder  Mln^g  Company  purdiksed  certain 
property  from  the  said  Wilson,  for  $45,298.- 
94,  and  by  arrangement 'between  them,  and 
wlUi  the .  consent  of  said  bank;  said  amount 
was  credited  by  said  ht^nk  to  Wilson  and 
charged  to  the  keane  Wonder  Mining  Com- 
pany. On  said  date,  December  23,  1007,  .the 
Keane  Wonder  Mining  Company  gave  to  the 
said  bank  its  four  promissary  notes,  aggre- 
gating $14p,278.92,  and.the  Jiild  Wilson  exe- 
cuted two  notes,  covering  the  remaining  por- 
tions oif  Us  indebtedness  to  the  bank  under 
the  aforesaid  arrangement,  '  aggregating 
about  $59,000.  l%e,said  976,000  shares  of 
stock  remained  with  the  sa,id  bank  as  col- 
lateral. On  the  same  day,  December  23, 
1907,  the  respondent,  J.  R.  E^gan,  and  the 
said  Homer  Wilson'  entered  into  a  vi'ltten 
agreement  in  settlement  of  th^lr  personal 
aflfelrs,  the  material  portion  of  which  reads: 
"That  the  party  of  the  first  part  hereby 
agrees  to  transfer  to  the  party  of  the  second 
part,  or  .his  assigns,  one  hundred  iand  sixty 
thousand  (160,000)  shares  of  the  capital 
stock  of  the  'Ketone  Wonder  Mining  Comi^a- 
ny,  now  held  by  the  State  Bank  &  Trust 
Company,  .as  collateral  security  for  the  In- 
debtedness of  the  Keane  Wonder  Mining 
Q)inpany,  and  the  indebtedness  of  Homer 
Wilson,  said  stock  to  be  delivered  to  said 
second  party  or  his  assigns  at  the  time  of 
its  surneoder  amd.  xelease  by  the  State  Bank 
ft  Trust  Company  to  Homer  Wilson."  Plain- 
tUTs  Sxhibit  I. 

..On  or. about  February  12,  1908,  said  State 
Bank  &  Trust  Company  transferred  and  as- 
signed the  said  notes  and  indebtedness  of 
SAld .  Keane  Wonder  Mining  Company  and 
the  said  Wilson,  .together  with  all  of  said 
stock  held  as  collateral  security  for  the 
same,    to    the    defendant    Frances-Mohawk 


M^lng  &  Leasing  Company,  which  latter 
company  thereafter  continued  .to  be,  and  at 
the  tine  of  the  commencement  of  this  ac- 
tlcm  was,,  the  holder  of  all  of  said  notes  and 
indebtednessr  together ,  with  all  of  said  col- 
lateraL  On  May  22,  1908,  the  respondent^ 
J.  R.  Elgan,  obtained  from  the  said  Homer 
Wilson  a  written  letter  or  order  reading  as 
follows:  :  "I'ranoes-Mohawk  Mining  and 
Leasing  Co^  Goldfleld,  Nevada.  Oentlemen: 
You  are  hereby  authorised  to.  deliver  to  J. 
R.  .Elgan,  one  hundred  and  sixty  thousand 
(160,000)  shares  of  the  capital  stock  of  the 
Keane  Wonder  Mining  Company  referred  to 
in  the.  aBatgrnneiit  to  J.  B.  Elgan  by  .me  dat- 
ed Decemher  28,  1907,  being  a  part  of  the 
nine  hnndred.  and.  aeventy-flve  thousand 
(9nS,0(X>)  .cdiares  now  btM  by  yon  as  col- 
lateral seeuEltj.  fCff  moneys  advanced  by 
yon  to  the  Keane. :Wonder  Mining  Company. 
Yours  very  truly,  [Signed]  Homer  Wilson. 
Dated:  Keane  Wonder  Mine,  MBy.a2. 1906." 
This  letter  or  UDder  was  by  tbe  said  re- 
spondent .  immediately  thereafter  presented 
to  the  said  Franoes-Mofaawk  Mining. &  Leas- 
ing Company.;  bnt  the  said  company  refused 
to  deliver  any  of  said  etock  in  pursuance  of 
said  letter  ,or  order. 

On  June  23,  1908,  the  said  J.  R.  Elgan 
brought' this  action; 'to  recover  possession  of 
the  aald  160,000  shares  of  .stock.  Upon  the 
trial  evideBoe  was  also  admitted  of  the  fol- 
lowing .facts  as  occurring  subsequent  to  the 
institution  of  the  ,acti<«:  CUn  November 
28,  1908,  the  Keane  Wonder  Mining  Com- 
pany executed  new  .  notes  to  the  Franoee- 
Mohawk  Mining  &  Leasing  Company,  cover- 
ing the  amount  thai  remaining  unpaid  on 
its  Sfdd  old  notes  .and.  indebtedness,  and  in- 
cluding, alsO)  the  .  amoant  then  remaining 
unpaid  on  said  notes  and  indebtedness  of 
Homer  Wilson.  To  secure  these  new  notes, 
the">Keane  Wonder  Mining  Company  ex- 
ecuted a  deed  of  trust  on  its  mining  proper- 
ty and  mill  to  one  W^ington  Qregg,  Jr. 
Said  WUflon  at:. the.  same  time  paid  the  snm 
<A  $17,400  OB  account' of  his  Bald  notes, 
leaving  owing  thereon  a  balance  of  about 
$42,000.  The.  Wilson  notes  and  indebtedness 
were  then  transferred  .and  assigned  by  tbe 
Fcasoes-Mohawk  Mining'  &  Leasing  Compa- 
ny to  the  Keane  Wonder  Mining  Company, 
and  taJcen  over  with  said  stock  and  held  as 
c^latoial  security  Uter^pr.  By  reason  of 
the  pendency. of  this  action  at  that  time, 
160,000  shares  of  said  stock  was  placed  In 
escrow  with  said  Oregg,  with  instructions  to 
deliver  the  .same  to  the  Fraooes-Mohawk 
Mining. i&  Leasing  Company,  if  it  be  finally 
adjudged  la  ,said  suit  that  said  Elgan  is 
entitled  to  recover,  said  160,000  shares  of 
stock  from'  the  Frances-Mohawk  Mining  & 
Leasing  Company,  but  in  all  other  events  to 
deliver  .said  stock  to  the  Keane  Wonder 
Mining  Company.  Said  stock  placed  in  es- 
crow was  then,  and  ever  since,  and  is  now, 
claimed  by  the  Keane  Wonder  Mining. Corn- 
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paay  as  coUateral  aeoifrlty  tbr  tbe  >xi»peiUl 
balance  of  said  WIIbob  ikotes  and  indebted- 
ness, amouQtlng  to  abobt  942,000  aad  inter- 
«8t,  and  wbich  bas  netvr  .been  paid.  Both 
of  said  oonipaDl«B  -and  said  WUsan  signed 
said  escrow  instructions.  'At  the. same  time 
tbe  Keane  Wonder  Mining  Company,  sur- 
rendered to  ttie  oMeir  of  said  Bomei;  WUson 
tbe  remalnlag  816,000  shares. 

Tbe  complaint  alleged  that  on  .Deeember 
23,  190T,  tlie  Keane  Wonder  Mining  Com- 
pany  owed  tbe  State  Bank:  &  Trust  Company 
^,079,  and  that '  one  Homer  Wilson  owed 
said  banlt  on  said  day  ^5,298.04,  'payment 
of  which  was  then  Bssnmad'  by  tfald  -Keane 
Wonder  Mining  Company;  and'  that  said 
last-mentioned  company  gave  fts  'sererdi 
promissory  notes  to  said  bank  on  said  De- 
cember 23,  1907,  to  cover  Its  own  and  saw 
Wilson's  indebtedness,  'aggregating '  the  sum 
of  $140,278.92.  Said  complaint  also  allef^d 
that  the  "plaintiff  is,  and  at  all  times  was, 
the  owner  of  16b;000  shares  of  said  stock," 
being  part  of  a  certain  975,000  shares  "now, 
and  at  all  of  said  times,  standing  In  tbe 
name  and  owned  (stobjpct  to  plaintiff's  own- 
ership) by  one  Homer  tVllson."  It  is  also 
alleged  that  prior  to  May  22,  1^,  tbe  de- 
fendant Frances-Mohawk  Mining.  &  Leasing 
CompaQy  bad  come  into  possession'  of  satd 
975.000  shares  of  8t9ck,  aqd.  that  on  tbe  last- 
mentioned  day  said  Wilspn  gave  to  the  plain- 
tiff a  written  order  on  said  Franees-llohawk 
Mining  &  Leasing  Company  fpr,  the  delivery 
of  180,000  out  of  said^75,QbO  shares  of  said 
stock.  Said  complaint  then,  alleges  and  pro- 
ceeds qpon  tbe  thepry  tbat.  on  .Deceiver  23, 
1907,  wbUe  plaintiff  yras  the  «wner  of  said 
160,000., sbares  of  stock,  he.a;Q<^  said;  Hom^r 
Wilson  pledged  said  97$,000  phares  tp  said 
bank,  as  a|i  acconunodatlon '  to '  th«  Keane 
Wonder  Mining  C«niinny,' as. security  for  the 
payment. of  Us.  said.notes  asd  Indebtednesei, 
amounting  to  $140,278.92,  as  itforesald ;  tibat 
all  of  said  notes  and  iBdebtBdness  bad  been 
paid  prior  to  said  May  SO^  1906;  jsnd.tliat 
plaintiff  wa»  entitled  to  tli»  possession  o< 
said  stock.    ■  •     ■  •   .,.   .  •   .. 

Tbe  defendant  Keane  ,W(H>d«r  Mining 
Gomi^iiy  answered,  denying  the  sebcral  facts 
showing  plaintiff's  alleged  right  tO:  the  pos- 
session of  said  stock,  and  denying  >tbat  be 
iever  was  or-ls  tbe. owner  sf  said  Mock.iOB 
that  h«  pledlged  It  for  said  debt,  oe  at  all^^r 
that  be-  pledged  tt  as  an  accommodation  to 
sflld  company,  or  that  plalnttS  Is  «ntitl«d  to 
the  possession  of  said  stock. 

The  defendant  Frances-Mt>hawk  Mining  ft 
Leasing' Compahy  filed  a  demurrer,  btit' later 
oil  withdrew  its  demurrer,  and  by  stipulation 
In  writing  filed  In  the  case'  waived  time  to 
answer,  and  consented  that  Its  default  be 
taken  and  entered. 

T&e  plaintiff,  J.  R.  Elgan,  and  the  said 
Homer ,  '^11  son  were  ^he'  only  witnesses  for 
the  plaintiff  at,  the  trial,  and'  there  Is  no 


snbatanfilal  conflict  isi'  tb«lr  testJUncwy  as:  to 
mttteirlal  fActa. 

.  Upon  tbe  oonfdnsiqn,  of,  plaintiff's  ,evM«iM!^ 
the  defendant  K^fine .  Wonder  Mining  Com- 
pany moved  forajRwault  and  fpr  Judgment 
la  Its  favor.'  :Tl)erei]p<Hk  plaintiff  coiosented 
to  the  granting  of  the  motion  for  a  nonsuit] 
whereupon .: Abe  defendant  -Keane.  Wond«i; 
Mining  Company  applied,  to,  (be  cosrt.  tos 
leave  to  witi^raw  Its  motion  for  a  noqsvit, 
Sind  to  file  a^neodpientB  to  Its  answer  tp  con- 
form-tQ.  the  pqooISb.'  It  .was  thereupon  stipn- 
lated  by  t}i4  plaintiff  «pd  tbe  defendaot 
Keane  Wonder  Mining  Company  tha/t  plaini 
tiff  Bhonld.  withdraw  Its  cpnsent  tp,  tbp  gxaqti 
lug  id  motion  for  nonsuit,  and  that  defefBfin 
ant  Keane  Wond^r  Mining  Compan;;  ^aul4 
be  allowed  >  to  wltbdr«.w '  said  motion  for .  a 
noBSiDltt  and  that  said  defendant  should  flle 
sold  amendments  to  Its  answer,  all  ^f  wltl«h 
was  accordlnsIjT  done.  .    i 

Thereafter  the  defendant .  EJeane  Wondev 
Mining  Company  flled  an  am«iidment  to4ts 
a.nswer,  ^ttUig'up  all  of  the  material  fact# 
disclosed  by  th^'  evidence  occurring  botb  be- 
fore 'and  after  the  filing  of  plaintiff's  com- 
plaint, excepting  :tbe  fact  flf  the  smnrender 
by  the  .defe^datkt.  Keane  Wonder  Mining 
Company  back  to. tbe  said  Bomer  WUsoR-pf 
aU  «f  tbe  said  976)000  sbares  of  stock,  tttbec 
than'  the  160,000  shares  deposited  in  Bsorow 
with  the  said  Wellington  QMgg,  Jr.  Thers- 
alter  It  was  «ti|Ndated  and  aeieed  .byr  thfl 
attorneys,  tot  tb^  .plaintiff  and  defendant 
Keane  .Wonder  iMlnlng  -  Company,  ■  in  open 
6ooi*,-  that  the. transfer  of  said  indebtednesB 
and  notes  (rf  HoUmf  Wilson  by  the  FFanoe» 
Mohawk  MlDlng"&..  Leasing  Company  >to  the 
Keane '  Wonder  "Mtnldg  <  Company)  the'  ease' 
cation  of' said  ««ceow' agreement  and' tk»>d»> 
Hveryi  thereunder  to  Wellington  OregaJri; 
In  escrow,  of  160,000  shares  of  saM'  stock, 
the  surrender  by  the  Keane  Wonder  Miniag 
Oompaijy  to  the  order  of  said  Hbmer  Wll&on 
Of  the  hemainlng  816,000  shares  of  tbe  orlg^ 
tnal  '975,000  staareSof  said  6tock'theiSetof«re 
In  the  pdsBesslon  of  the  Frahcea-Mobawk 
Mining  ft'Leaalh^  CoiW]f)any,  and  the  execu- 
tion by  the  E'eane  Wo6der  Milling  Compatty 
of  said  deed'  of  -trtist  to  WeWngton  Gregg; 
St.,  to  secure  the  priymtfnt  of  the  balance  of 
Its  owA  said  Indebtedness  and  klso  that  iit 
Wld  Homer  'Wilson  to  the  Frances-MohawK 
Mining  &  Leasing  Companjr,  were,  'eeeh  and 
alt  of  them,  acts  forming  one  transactldn,' 
and  parts  of  on6  transactldn,  and  that  they" 
all'  occurred  and  took  place  on  the  23d  or 
24th '  day  of  November,  1908.  .  And  It  WaS 
further  admitted  by  counsel  for  the  defend- 
ant iteaue  Wonder  Mining  Company,  in  opeii 
court,  that  ih'e  defendant  keane  Wonder 
Mining  (boinpaoy  bad  notice  and  knowledgis 
of  the  .exlettence  and  execution  of  the*  writ- 
ten agreement  between  plaintiff  and  Homet 
Wilson, ,  marked  "Plalntltfs  Exhibit'  1."  an(( 
of  all'  tht)  rigtits  and  '  intereists.  created 
tbereby,  ..'..' 
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(Not. 


Tberfenpon  said  cause  was  argued  by  tbe 
respective  counsel  for  the  plaintiff  and  tbe 
d^endant  Keane  Wonder  Mining  Company, 
and  said  defendant  Keane  Wonder  Mining 
Company  moved  tbe  eoart'  for  judgment  in 
Its  favor  upon  the  merits,  and  for  Judgment 
that  the  plaintiff  take  nothing  herein  as 
against  the  defendant  Frances-Mohawlc  Min- 
ing &  Leasing  Company. 

Thereafter  the  court  made  its  findings  of 
fact  and  decision  in  writing,  and  directed 
that  judgment  be  entered  in  flavor  of  plain- 
tiff, to  the  ^ect  t^t  the  said  France»>Mo- 
bawk  Mining  &  Leasing  Company  be'  re- 
quired to  deliver  said  stock  to  the  plaintiff, 
and  further  ordering  that  plaintiff's  appli- 
cation to  file  a  Bilpplemental  complaint,  set- 
ting up  the  facts  which  occurred  after  the 
commencement  of  the  action  as  shown  by  the 
Evidence,  be  allowed.  Thereafter  the  plain- 
tiff filed  such  an  amendment  and  supplement 
to  the  original  complaint. 

7ame8  F.  Peck,  Frank  3.  Sollnsky,  and 
Paul  C.  Morf,  for  appellant  Augustus  Til- 
den  aud  J.  F.  Douglass,  for  respondent. 

NORCROSS,  3:  (after  Btating  the  facts  as 
above).  This  is  an  appeal  from  the  judg- 
meAt  and  from  an  order  d^jdng  a  motion 
for  a  new  trial.  Tlie  record  contains  abont 
40  assignments  of  error;  but  it  will  not,  we 
tblnk,  be  necessary  to  consider  each  separate- 
ly, as  the  material  questions  presented  will 
fall  under  a  few  main  propositions. 

[1,2]  It  Is  contended  that  the  court  erred 
in  permitting  the  plaintiff  to  file  an  ammded 
and  supplemental  complaint,  after  the  deci- 
sion and  before  the  entry,  of  Judgment,  set- 
ting up  the  facts  which  occurred  subsequent 
to  the  Institution  of  the  action.  We  think, 
under  the  facts  of  this  case,  no  error  was 
committed  in  such  order.  It  is  conceded  that 
tbe  plaintiff  was  In  error  as  to  certain  facts 
alleged  in  the  original  complaint,  and  that 
at  the  time  suit  was  instituted  idalntiff  was 
not  entitled  to  recover  on  the  actual  facts 
of'  the  case  then  existing.  Plaintiff  offered 
to  consent  that  the  motion  for  a  nonsuit  be 
granted.  The  defendant  appellant  then  ask- 
ed leave  to  withdraw  such  njotion,  and  by 
stipulation  of  tl^o  jparties  the  motion  and 
consent  were  withdrawn,  and  defendant  giv- 
en, leave  to  file  amendments  to  its  answer  to 
conform  to  tbe  proofs.  Tbe  defendant  filed 
amendments  to  its  answer,  flying  upon  facts 
occurring  subsequent  to  the  institution  of  the 
suit,  and  praying  for  tbe  judgment  of  the 
court. ;that  it  be  adjudged  entitled  to  the 
possession  of  the  stock  in  question,  to  hold 
tbe  same  as  security  for  tbe  payment  of  the 
balance  due  on  the  Wilson  notes.  The  case 
was  finally  presented  to  tbe. court  upon  the 
facts  as  disclosed  upon'  tbe  trial,  and  upon 
those  facts  the  .  defendant  Keane  Wonder 
Mining  Company  was  asking  for  judgment 
pa.  its  favor.  We  tblnk  the  court  very  prop- 
erly permitted  the  '  plaintiff  to  amend  and 
supplement  bis  pleading,  so  that  judgment 


could  be  rendered  In  accordance  with  tbe 
undisputed  facts  shown  to  have  existed  at 
the  time  of  tbe  trial.  We  think,  under  tbe 
circumstances,  defendant  appellant,  is  not  In 
position  to  object  to  the  order  permitting  tbe 
filing  of  tbe  amended  and  supplemental  com- 
plaint. 

[3]  Upon  tbe  facts  of  this  case,  there  Is 
but  one  controlling  question:  Has  tbe  de- 
fendant Keane  Wonder  Mining  Company 
tbe  right  to  tbe  possession  of  tbe  stock  in 
question,  to  be  beld  by  It  as  security  for  the 
payment  of  tbe  balance  due  on  tbe  Wilson 
notes?  If  It  has  not  tbe  right  to  such  pos- 
session for  such  purpose,  tbe  stock  ought  to 
be  delivered  to  the  plaintiff;  for  It  is  clearly 
sbown  to  be  his  stock,  and  there  does  not 
seem  to  be  any  controversy ,  over  plaintiff's 
allegation  that  a  Judgment  for  damages  would 
not  be  sn  adequate  remedy  In  this  case. 

It  Is  conceded  that  the  Keane  Wonder 
Mining  Company,  on  the  23d  or  24tb  day  of 
November,  1908,  the  d^te  of  the  assignment 
of  the  Wilson  notes  to  tbe  latter  company 
and  the  surrender  by  said  company  of  the 
said  815,000  shares  of  its  stock,  theretofore 
held  as  pledge,  back  to  said  WUson,  and  the 
deposit  In  escrow  of  the  remaining  160,000 
shares  of  stock  to  abide  the  result  of  this 
suit,  bad  knowledge  of  the  existence  and 
execution  of  tbe  written  agreement  between 
respondent  and  tbe  said  Homer  Wilson,  of 
date'  December  23,  1907.  Plaintiffs  Exhibit 
1,  supra.  By  the  terms  of  that  agreement, 
respondent  became  tbe  owner  of  160,000 
shares  of  tbe  stock  of  tbe  appellant  corpo- 
ration, subject  to  the  conditions  of  the  pledge 
of  such  stock  and  the  remaining  stock  of 
Homer  Wilson  as  security  for  the  payment 
of  the  Indebtedness  of  said  Wilson  and  ap- 
pellant. When  the  appellant  became  the  as- 
signee of  the  Wilson  notes,  it  liad  tbe  un- 
doubted right  to  hold  tbe  security  previously 
held  by  the  State  Bank  &  Trust  Company 
and  tbe  Frances-Mohawk  Mining  &  Leasing 
Company  for  the  payment  of  sucb  notes. 
However,  having  knowledge  that  tbe  respond- 
ent was  tbe  owner  of  160,000  shares  of  tbe 
975,000  shares  so  pledged  as  security,  tbe 
appellant  was  bound  to  exhaust  tbe  security 
of  the  principal  debtor,  Wilson,  before  re- 
sorting tO'  that  of  the  respondent  Tbe  ap- 
pellant coold  not,  by  arrangement  wltb  Wil- 
son, without  tbe  knowledge  or  consent  of 
respondent,  segregate  the  stock  to  which  re- 
spondent was  entitled  and  bold  that  alone  as 
security  for  tbe  Wilson  notes,  and  surrender 
tbe  remaining  stock  to  WUson,  freed  from 
tbe  conditions  .of  the  pledge.  This  transac- 
tion cut  off  entirely  respondent's  right  to 
ever  become  subrogated  to  all  tbe  rights  of 
the  owner  and  bolder  of  tbe  Wilson  notes. 
The  courts  are  justified  In  accepting  it  as  a 
fact  established  that  the  appellant  considered 
the  160,000  shares  retained  as  ample  securi- 
ty for  the  payment  of  tbe  balance  due  ou 
the  Wilson  notes,  and  that  the  stock  sur- 
rendered to  Witson,  being  about  five  times 


Digitized  by  VjOOQ IC 


Vtvi 


EX  PARTS  SIMMOmi 


697 


greater  tbon  tile  ttotik  retained  as  security, 
was  more  than  sufficient  to  bave  secured,  tbe 
payment  of  the  notes,  so  that  the  respondent 
would  bave  been  ultimately  entitled  to  have 
recovered  his  stocic  in  full.  We  think  tbe 
appellant  should  ba  held  to  bare  surrendered 
Its  right  to  bold  any  part  of  tbe  respondent's 
stock  as  security  for  tbe  payment  of  tbe 
Wilson  notes. 

In  Le  Marcbant  v.  Moore,  150  N.  Y.  209, 
44  N.  E.  770,  one  question,  similar  in  princi- 
ple to  that  presented  here,  was  considered 
by  tbe  Court  of  Appeals  of  Newi  Tork.  We 
quote  from  tbe  opinion  In  tbat  case  by 
Halgbt,  J.,  the  following  excerpt:  "Treating 
tbe  plaintiffs  as  tbe  owners,  with  the  stock  in 
possession  of  tbe  defendants,  as  pledgees  of 
Evans  &  Co.  for  tbe  i>ayment  of  their  in- 
debtedness to  the  defendants,  the  plaintiffs 
bad  tbe  right  to  demand,  and  a  court  of 
equity  would  require,  the  defendants  to  first 
satisfy  their  claim  out  of  the  other  securities 
In  their  bands  belonging  to  Evans  &  Co.  be- 
fore resortiug  to  the  property  of  the  plain- 
tiffs. Tbe  defendants,'  as  pledgees,  were  en- 
titled to  regard  Evans  &  Co.  as  tbe  owners, 
until  they  were  notified  of  tbe  plaintiffs' 
rights.  Thereafter  they  were  bound  to  rec- 
ognize tbe  plaintiffs'  claim,  and  deal  with 
tbe  stock  accordingly.  The  plaintiffs,  as 
owners,  bad  tbe  ri^bt  to  hare  timely  notice 
of  any  sale  of  their  stock,  and  to  bare  tbe 
other  stocks  or  security  in  tbe  bands  of  the 
defendants  belonging  to  the  pledgor  first  ap- 
plied. Smith  V.  Savin,  141  N.  Y.  815  [36 
N.  B.  338];  Hazard  v.  FIske,  83  N.  Y.  287." 
See,  also.  Union  Padflc  Ry.  Co.  v.  Schlfl 
(C.  C.)  78  Fed.  216;  Brown  v.  Bank,  112 
Fed.  901,  60  G.  G.  A.  602,  56  L.  R.  A.  876; 
Keel  T.  Leby,  19  Or.  460,  24  Pac.  253;  Cole- 
broke  on  Collateral  Securltlea,  |  239;  Jones 
on  Pledges,  |  711. 

The  judgment  and  order  appealed  from  are 
Affirmed. 

(S4  Ner.  49S) 

Ex  parte  SITifMONS  et  aL     (No.  2,034.) 
(Supreme  Court  of  Nevada.    Aug.  10,  1912.) 

1.  Habeas  Corptib  (|  27*)— Right  to  Rklixf 
— Db  Facto  Justices  of  Tins  Peack. 

Under  Rev.  Laws,  I  4926,  which  provides 
that  when  any  justice  of  the  peace,  through  ill 
health  or  other  cause,  is  prevented  from  dia- 
cliargiDg  his  duties,  be  may  invite  another  jus- 
tice of  the  same  county  to  attend  to  such  du- 
ties, where  a  justice  deemed  himself  dis- 
qaalified  to  try  a  criminal  case  and  called  in 
another  Justice,  and  all  parties  assumed  tbe 
request  was  lawfully  made,  the  latter  Justice 
was  at  least  a  de  facto  officer,  renderiug  a 
Judgment  of  conviction  valid  and  not  subject 
to  collateral  attack  on  habeas  corpus. 

(E(i.  Note.— For  other  cases,  see  Habeas 
Corpus,  Cent.  Dig.  {  22;   Dec  Dig.  f  27.»] 

2.  Criminai.  Law   (i  167*)  — Fobmbr  Jeop- 

ABDT. 

Ad  acquittal  in  such  case  Would  bave  bar- 
red a  subsequent  prosecution. 

[Ed..  Note.— For  other  ctwes,  see  Criminal 
taw.  Cent.  Dig.  U  304,  308,  810,  811;  Dec. 
Dig.  1  ie7.»]  '         '         r.         ' 


Application  of  Eart  Simmons  and  others 
for  a  writ  of  Juibeas  corpus.  Proceedings 
dismissed. 

Salter  &  Robins,  for  petitioners.  Cleve- 
land H.  Baker,  Atty.  Gen.,  for  respondent. 

NORCROSS,  J.  This  Is  an  origiual  pro- 
ceeding in  habeas  corpus.  Prior  to  tbe  bear- 
ing on  tbe  writ  before  this  court,  applica- 
tion for  4^  writ  was  made  to  tbe  Chief  Jus- 
tice and  a  writ  issued  returnable  before  Hon. 
T.  F.  Moran,  District  Judge.  Hearing  was 
had  upon  tbat  writ,  and  tbe  discbarge  of 
tbe  petitioners  denied,  whereupon  tbe  appli- 
cation was  made  to  this  court  Tbe  facta 
were  stipulated  and  the  presence  of  petition- 
ers waived  by  respective  counseL 

The  following  are  the  agreed  facta  upon 
which  tbe  petitioners  rely  for  their  dis- 
cbarge: "Tbat  on  the  2eth  day  of  July,  1912, 
a  complaint  under  oath  was  duly  filed  In 
tbe  justice  court  of  Maztama  township,  In 
and  for  the .  county  of  Humboldt,  state  of 
Nevada,  charging  tbe  said  petitioners  with 
the  crime  of  riot,  and  that  such  complaint 
charged  the  offense  Of  riot  That  thereafter 
the  defendants  were  brought  into  court,  by 
virtue  of  a  sufficient  warrant,  issued  upon 
said  complaint,  and  were  arraigned  and 
pleaded  not  guilty  to  said  offense,  and  that 
thereafter  the  said  defendants  made  an  af- 
fidavit and  motion  for  a  change  of  venue 
from  said  court  on  the  ground  that  the  Jns^ 
tlce  thereof,  namely,  R.  H.  Young,  was  so 
prejudiced  against  them  tbat  thereafter,  and 
on  tbe  same  date,  the  said  Justice  Young, 
being  then  and  there  a  material  witness  on 
behalf  of  the  state  In  the  trial  of  tbe  cause 
then  pending,  and  feeling  disqualified  fdr 
said  reasons  to  try  said  cause.  Invited  B.  Ia 
Hood,  Justice  of  the  peace  of  Lake  town- 
ship, in  and  for  said  county,  to  hear  and  try 
said  cause,  under  tbe  provision  of  section 
4926,  Revised  Laws  of  the  state  of  Nevada. 
That  thereafter  said '  defendants  were  tried 
in  said  court  before  B.  L.  Hood,  acting  as 
such  Justice  of  tbe  peace,  as  aforesaid,  and 
were  thereafter  convicted  of  the  crime  of 
rioting,  and  were  by  said  court  duly  sentenc* 
ed  to  serve  the  term  of  80  days  in  the 
county  Jail  of  Humboldt  county  at  Winne- 
mncca,  state  of  Nevada,  and  tbat  a  commit- 
ment due  in  form,  was  by  the  said  B.  L. 
Hood  thereupon  Issued,  and  that  under  and 
by  virtue  of  said  commitment  the  said  de- 
fendants were  on  tbe  27th  day  of  Jnly,  1912, 
delivered  to  me  and  ever  since  bave  been; 
and  now  are,  in  my  custody  as  the  sheriff  of 
Humboldt  county,  state  of  Nevada,  and  that 
tbe  term  of  thielr  soitence  bas  not  expired. 
Tbat  thereafter,  and  within  the  timer  allow- 
ed by  law,  tbe  said  defendant  duly  perfect- 
ed an  appeal  from  the  said  Judgment  to  the 
Sixth  Judicial  district  court  of  tbe  state  of 
Nevada,  and  said  appeal  is  now  pending  In 
said  court  but  no  bond  on  said  appeal  has 
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ever  heia  approved,  althob^  the  same  was 
fbc«d  by  said  Justice  R.  H.  loung  at  the 
sum  of  $300  eacb." 

[1]  It  Is  the  contention  of  counsel  for  pe- 
titioner that  the  Justice  of  the  peace, of  Ha- 
zuma  township  had  no  authority,  under  the 
provisions  of  section  4926  of  Revised  Laws, 
to  call  in  another  Justice  of  the  county  to 
preside  In  his  court  and  try  petitioners,  for 
the  reason  that  the  facts  did  not  present  a 
situation  authorizing  the  caDiug  of  another 
Justice  within  the  meaning  of  that  section. 
In  addition  to  taking  a  contrary  view  as  to 
the  construction  of  the  statute,  the  Attorney 
General  contends  that  the  Justice  of  the 
peace  of  Lake  township,  while  presiding  in 
the  justice's  court  of  Mazuma  township  in 
the  trial  of  petitioners,  was  at  least  the  de 
facto  Justice  of  that  court  for  the  time  be- 
ing, and  his  authority  therefore  not  open  to 
collateral  attack  in  this  proceeding. 

Section  4926  of  Revised  Laws  provides: 
"Whenever  any  Justice  of  the  peace,  in  con- 
sequence of  ill  health,  absence  from  his  town- 
ship, or  otlier  cause,  shall  be  prevented  from 
attending,  to  bis  official  duties, .  it  shall  be 
lawful  for  liim  to  invite  any  other  duly  qual- 
ified Justice  of  the  peace  of  the  same  coun- 
ty to  attend  to  his  official  duties,  including 
that  of  registry  agent.  Instead  of  such  ab- 
sent or  disquallfled  Justice  of  the  peace; 
provided,  such  temporary  vacancy,  resulting 
from  absence  or  disqualification,  shall  not  be 
filled  for.  more  ttian  thirty .  days  at  any  one 
time."  ,. 

Counsel  for 'Petitioners  rely  solely  upon  the 
proposition  that  the  fact  that  the  justice  of 
the,  peace. of  Mazuma  towvs^ip  was  a  ma: 
ferial  witness  for  the  state. against  petitiour 
ers  .and  deemed  h^niself  lurejudlced  against 
them  was  not  a  dlsqualificAtion  within  the 
meaning  of  the  words  "or  oUier  cause," 
i^ed  in  the  section  of  the  statute  supra, 
and  therefore  he  was  without  authority  to 
pall  in  another  Jua>tlpe  to  preside,  and,  for 
that  reason,  aifct)  oljher  Justice  was  with- 
out power  to  try  petitioners  upon  the  com- 
plaint:  against  them,  and  the  Judgment  of 
guilty  and  sentence  thereon  .was.  coram  non 
Judioe-  and  void;    . 

'  If,  as  contended  by  the  Attorney  General, 
the  Justice-  of  I<ake  township,  while  presid- 
ing .'in  Mazuma  township  upon  the  trial  of 
Pfttltloaers,  was  the  Justice  de  facto  for  the 
time  lielng  of  said  Mazuma  towustiip,.  the 
Judgment  against  petitioners  was  valid,  an4 
the  authority  of  snoh  de  facto  Justice  is 
not  open  to  collateral  attach  upon  a  pro- 
ceeding in  habeajs  corpus.  Walcott  v.  Wells, 
21  Ner.  47,  24  Pac  367,  9  L.  R.  A.  59,  37 
Am.  St  Rep.  478;  Ex  parte  Fedderwltz,  62 
Pac.  (Cat)  '935;i  In  re.Corrlgan,  37  Mich. 
66;  Ex  parte  Parks,  8  Mont  426;  In  re  John- 
eon,  15  Neb.  612,  19  N.  W.  684;   In  re  Hadl, 


'  Rsported  in  tuU  In'  tbe  Pacific  'Reporter;  re- 
ported M  &  memorandum  decision  Titliout  opinion 
In  UC  Cal.  zvllL 


86  WlSi  645,  5T  N.  W.  1106,  3S  Am.  St  Rep. 
918;    34  Oye.  4ia 

This  coart  in  a  number  of  cases  has  liad 
occasion  to  consider  what  constitutes  a  de 
facto  officer.  In  Walcott  v.  Wells,  supra,  ft 
was  said:  "What  constitutes  a  de  facto  of- 
ficer? This  court,  in  Mallett  r.  Uncle  Sam. 
O.  &  B.  M.  Co.,  1  Nev.  197  [90  Am.  Dec.  484], 
said  that  an  officer  de  facto  is  on  the  one 
hand  distinguished  from  a  mere  usurper  of. 
the  office,  and  on  the  other  hand  from  an 
officer  dei  Jure.  In  Meagher  v.  Storey  Co.,. 
5  Nev.  245,  It  was  said  that  acts  performed 
by  a  city  recorder  as  a  committing  magis- 
trate, though  the  statute  authorizing  him  to- 
so  act  is  Unconstitutional  and  void,  are  to- 
be  regarded  as  the  acts  of  a  de  facto  of- 
ficer, and  valid  as  to  third  persons  and  the 
public.  In  ^tate  ex  rel.  Corey  v.  Curtis,  9' 
Xev'.°338,  'we  had  occasion  to  examine  and 
discuss,  to  a  limited  extent,  the  question  Ai 
to  what  constitutes  an  officer  de  facto.  The 
rules  taken  from  the  authorities  were  there 
announced  as  follows:  (1)  Ohe  who  has  the 
reputation  of  being  the  officer  he  assumes  to 
be,  and  yet  is  not'  a  good  officer  in  point  of 
law.  (2)  Ohe  who  actually  performs  the- 
duties  of  an  office,  with  apparent  right,  and 
under  claim  and  color  of  an  appointment  or 
election.  (3),  Qne  who  has  the  color  of  right 
or  title  to  the  pfflce  he  exercises.  (4>  One 
who. lias  the  apparent  title  of  an  officer  de 
Jure.  In  gtate  v,  Carroll,  Chief  Justice  But- 
ler gi^ve  the  following  complete  definition  of 
a  da.  facto  officer:  'An  officer  de  facto  lis  one 
whose  acta,  though  not  those  of  a  lawful  of- 
ficer, the  law,  pppn  principles  of  policy,  and 
Justice,  '^li.hold  ralld  so,  far  as  they  to- 
volve  the  interests  of  the  public  vid  third 
p»saQs,  where  the  duties  of  the  office  were 
exercised:  First.  Without  a  known  appoint- 
ment or  election,  .but  under  such  circum- 
stances of  reputation  or  acquiescence  as 
were  calculated  to  induce  people,  without  in- 
quiry, to  submit  to  or  invoke  his  action,  sup- 
posing blm  to  be  the  officer  he  assumed  to  be. 
Second.  Under  color  of  a  known  and  valid 
appointment. or  election,  but  where  the  of- 
ficer had  failed  to  conform  to  some  precc 
dent  requirement  or  condition,  as  to  take- 
on  oath,  give  a  bond,  or  the  like.  Third. 
Under  color  of  a  known  election  or  appoint- 
ment, vglft  hecanse  the  officer  was  not  eligi- 
ble, or  because  there  was  a  want  of  power 
tn  the  electing  or  appointing  body,  or  by 
reason  of  some  defect  at  Irregularity  in  Its 
exercise;  such  Ineligibility,  want  of  power, 
or  defect  b«lng  unknown  to  the  public. 
Foiiil:h..Uifder  color  of  an  election  or  ap- 
pointment by  or  pursuant  to  a  public  uncon- 
stitutional law,  before  the  same  is  adjudged' 
to  be  snch.'  38  Conn.  471  (9  Am.  Rep.  409]. 
This  definition  has  beeta  accepted,  approved, 
and  followed.  In  Its.  entirety,  In  all  the  numer- 
ous subsequent  cases  where  the  question  has- 
been  discussed,  and  was  referred  to  with  ap-- 
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Iprobatlon  by  {bi8  court  is  State  ezrell  Bar- 
rlB  y.  Bloaaom,  19  N«t.  317  [10  Pac  480]." 

"A  de  facto  Justice  of  the  peace  la  one 
Who  colore  officii  claims  and  assnmea  to  ex- 
ercise the  antfaorlty  of  the  office^  la  reputed 
to  have  It,  and  In  whose  acts  the  commanl- 
ty  acquiesces."    24  Cyc.  405. 

The  only  question  that  coidd  hArti  arlSM 
upon  a  direct  attack  upon  the  authority  ot 
Justice  Hood  to  act  In  MaznoiB  townshll* 
In  the  case  against  petitioners ''waa  as  to 
whether  th6  words  "or  irthef  canse,"  in 
section  4926,  supra,  should  be  glV^  a  broad 
or  restricted  construction.  It  Is,  We  think, 
quite  manifest  that  there  is  tdom  for  a 
difference  of  opinion  and  argument '  as  to 
whether  the  words  In  question'  are-  br6ad 
enough  to  permit  the  facts  stated  In  tbU 
case  to  constitute  a  disqualification  of  the 
Justice  within  the  meaning  of  the  section 
so  as  to  authorize  his  calling  another  jus- 
tice of  the  county  to  preside.'  The  Justice 
of  the  peace  of  Mazuma  towii'ship  deemed 
tliat  the  circumstances  were  such  as  to  au- 
thorize him,  under  the  stfttute,  to  call  in  an- 
other justice  to  act  in  the  cas^.  The  jus- 
tice called  considered  that  he  Was  legal- 
ly authorized  to  preside  over  the  court  and 
try  petitioners,  and  upon  such  assumed  au- 
thority did  preside  over  the  court,  try  and 
convict  petitioners.  His  authority  to  pre- 
side was  not  questioned  upon  the  trial  either 
by  the  state  or  the  petitioners,  but  all  ac- 
quiesced in  his  a^qmed  authority .  to  so 
preside. 

In  Vanderberg  v.  Connoly,  18  Utah,  112, 
54  Pac.  1097,  supra,  the  court  |  said:  "But 
the  view  we  take  of  this  ca^e  does  not  render 
It  necessary  to  decide  whether  the  law,  un- 
der which  Blazer,  the  justice,  was  appoint- 
ed, should  have  been  held  valid  had  Ixls 
authority  been  questioned  by  a  direct  proceed- 
ing by  the  territory,  In  this  case  a  col- 
lateral attack  is  made  upon  his  authority  to 
act  as  such,  and. the  question  is:  Can  be  be 
regarded  as  a  de  facto  officer?.  .If  he  can  be 
held  an  officer  de  facto,  it  la  unnecessary  to 
decide  that  he  was  or  was  not.  a  justice  of 
the  peace  de  jure.  Whether  Blazer's  ap- 
pointment, qualification,',  and  assumption  to 
act  aa  justice  of  the  peace  was  in  pursuance 
«t  a  vaUd  law  presents  a  auestloa  aa  to 
wlilch  there  mnat  be  a  doubt,  without  the 
Judgment  of  a  competent  court  affirming  or 
denying  its  validity^— a  question  as  to  wUcb 
lawyers  and  courts  might  differ.  A  law 
might  be  so  palpably  unconstitutional  as 
to  be  so  clearly  void  as  to  leave  nor  room  to 
-donbt  its  Invalidity.  In  the  JattAr  ease 
-courts  have  held  diat  appointments  to  jadl> 
cial  office  should  not  give  color  orilght  to 
exercise  the  powers  purported  by  such  uncon- 
stltutibnal  law.  But  as  to  this  proposition 
there  is  a  conflict  in  the  authorities.  But 
whea  the  nnconstltiitlonallty  or  IJtvtiUdity  of 
the  law  is  doubtful,  and  the  officer  has  been 


appointed  and  ^inalifledj  u>d  baa  dladtargad 
the  duties  pertalnlnj;  to  It  without  question, 
as  it  appears  from  the  record  Blazer  had, 
litigants  in  his  courts  should  be  protected-^- 
that  as  to  the  public  he  should  b«!  held  a 
de  facto- officer." 

The  justice  of  Iiake  township  was  qnaH- 
fled,  upon  proper  request  from  the  justice 
of  Mazuma  township,  to  preside  over  and 
conduct  the  business  in  the  court  of.  the  lait- 
ten  township.  Request  w&s  made  by  ttio 
latter  justice  for  the  former'  justice'  to  pre- 
side, which  recpiesi  .wi^s  coWplled  with ;  all 
paj;tles,  assuming  thja  ra^^t  to  have  been 
lawfully  made.  There  being  some  reasonable 
basls-'for  such  assumptlou'  of  regularity,  we 
think,  the  justice,  of  Iiake  township  while 
presiding  in  the  ciae  against  petitioners  In 
Mazuma  township,  was  at  least-  the  de  facto 
jdstlCe  of  that  court  for  the  time  being  and 
his  acts  In  question  valid. 

lii  Had  petitioners  been  acquitted  instead 
of  having  been  convicted  ui>Qn  the  trla},  such 
acgifittal  would  have  been  a  good  defense 
to  any  further  prosecntioa  on  ttie-  same 
charge.  .      :     ' 

The  proceedings  ai'e  dismissed 


STATE  ex  rel  ALLESJ  ▼.  BRODIOAN,  Sec- 
retary of. State.    (No.  2,029^ 
(Supreme  Couiit  of  Nevada.    Aug.  1,  1912.)' 

1.  Eleotior»'(J'  120»>  — Nominatioss.^-Pbi'- 
MAKT  Elections  —  Nomination  bt  "PjawT 
Convention— Statutobt  Pbovisions. 

Oriebal  Primar}'  Election  Law  (St.- 1400, 
a  198)  1  2t  which 'declared  that  the  act  ahogld 
"not  apply  to  special,. elections  to  fill,  vacancies, 
to  the  nomination  bf  party  candidates  for  Pres- 
idential Electors,"  and  that  it  should  not  be 
constmed  a*.' aSectiiitf '  tbi  jnght  of  't>oUtical 
parties  to  .hold  conventiona  for  ^he  selfectioa 
of  delegates  to  national  conventionis,  was 
amended  by  St.  1911,  c.  165,  to  provide  that 
the  act'  should  "not  apply  to  npecial  electioiu^ 
to  fill  vacancies  to  the  noa4°etion  of  party 
candidates  for  Presidential  Electors,"  thuk 
omitting  the  comma  after  the  word  "vacancies" 
as  shown  In  the  oriKiual  act.  SeCtioU  -27  ot 
the  original  act  provided  that  vaeaddea  ocr 
ourring  after  the  holding  of  any  primary ,  elep* 
tion  should  be  filled  by  the  party  committee  of 
the  city,  county,  or  state  as  the  case  might  be. 
The' omission  of  the  comma  Btnst  be  regarded 
as  the  result  of  a  clerical-  etroc,  :otherwiae  twi 
methods  of  selectine  candidates  to  fill  vacan- 
cies in  the  office  of.  presidential  electors,  and 
hence  electors  chosen  by  a  convetitlon  of  a  po- 
litical party  were  the' only  names  entitled  to  go 
upon  the  official  ballot. 

[Sad.  Note.— For  other  cases,  see  Elections, 
Dec  Dig.  I  120.*] 

2.  Stattjtks  (I  200*)—Consteuction— Punc- 
tuation. 

In  constniing  statutes  retadefed'  Uncertain 
by  punctuation,  the  courta  properly  regard 
such  ^narks  9ply  as  an  aid  in  acpving  at  the 
correct  meaning  of  the  words  qf  a  statute,  not 
as  having  a  controlling  infldence;  and  courts 
should  not  hesitate  to  tepunctuate  a  statute 
where  it  is  <  necessary  -  to  arrive  at  the  icaa 
legislattre  intent  or  where  punctuation  or 
omission  thereof  is  caused  by  clerical  error  or 
inadvertence,  or  where  it  is  evident    that  '^^^e 
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t>aiictiMtfon  ^vei  to  A«  itatate  an  abaurd  or 
meaninfless   interpretation. 
>  [Ed.  Note.— For.  other  cases,    see   Statatea, 
Cent.  Dig.  {  2t8;    Dec.  Dig.  |  200.*] 

8.  Statutes    (|  207*)— Constbuction— Avoid- 

ANCI  or  INCONSIBTKNCT. 

In  the  construction  of  statutes,  courts 
should  harmonize  inconsistent  parts  of  acts 
bearing  upon  the  same  question  when  it  is 
possible  to  arrive  at  the  true  legislative  intent 
thereby,  and  should  avoid  a  conatmction  which 
creates  inconsistent  poaitiona  whenever  it  can 
possibly  be  done  without  doing  violence  to  the 
legislative  intent. 

'    [Bid.  Note.— For  other  cases,  see  Statutes, 
Cent  Dig.  I  284:    Dec  Dig.  |  207.*] 

4.  MANDAUtrs  ({  I4S*)— Pbkmatobk  Appuoa- 

TiON  FOE  Writ— Denial. 

On  application  for  mandamus  to  compel 
the  Secretary  of  State  to  accept  and  file  certify 
icates  of  nomination  of  presidential  electors 
chosen  at  a  Democratic  party  convention, 
brought  before  the  expiration  of  the  time  pro- 
vided for  filing  with  the  Secretary  of  State  cer- 
tificates of  nomination  by  convention,  ia  pre- 
mature and  must  be  denied. 

[Ed.  Note. — For  other  cases,  see  Mandamus, 
Cent.  Dig.  II  282-285;  Dec.  Dig.  1 143.*] 

6.   ETIDKNCK    (I    88*)  — PBB8U1IFTI0NB  — Pks- 

■obmancb  or  OmciAi.  Dtttt. 

It  will  be  presumed  that  the  Secretary  of 
State  will  do  his  duty  in  filing  and  accepting 
certificates  of  nomination  when  presented  at 
the  proper  time. 

[Ed.  Note. — For  other  cases,  see  Evidence, 
Cent.  Dig.  ^  105;    Dec.  Dig.  |  83.*] 

Original  i»t>ceedlHg  for  writ  of  mandamos 
by  the  State  of  Nevada,  on  the  relation  of 
Lem  Allen,  against  George  Brodlgan,  Secre- 
tary of  State  of  the  State  of  Nevada.  Writ 
denied. 

James  D.  Finch,  for  petitioner.  Cleveland 
H.  Baker,  Atty.  Oen.,  for  respondent  S. 
SoBunerfleld,  amicus  curie 

8WBENET.  a  J.  [1]  This  la  an  applica- 
tion for  a  writ  of  mandamus  to  compel  the 
Secretary  of  State  to  accept  and  file  the  cer- 
tificates of  nomination  of  the  three  regular- 
ly nominated  presidential  electors  of  the 
Democratic  party,  chosen  in  regular  conven- 
tion assembled,  as  the  exclusive  nominees 
for  said  offices  of  the  Democratic  party  to 
be  voted  for  at  the  general  election  In  No- 
vember, 1912. 

It  appears  the  Secretary  of  State,  In  Issn- 
Ing  his  call  for  the  primary  election  to  be 
held  in  September,  1912,  Included  in  the  ofllc- 
es  to  be.  voted  for  at  the  primary  election 
"Three  Presidential  Electors."  It  furth» 
appears  that  the  Democratic  party,  In  a  reg- 
ular state  convention,  duly  authorized,  call- 
ed, and  convened,  nominated  three  presiden- 
tial electors  who,  It  is  contended  by  peti- 
tioner, are  the  only  authorized  persons  legal- 
ly privileged  to  appear  on  the  official  ballot 
In  November  to  be  voted  for  as  the  presi- 
dential electors  of  the  Democratic  party, 
and  the  law  does  not  permit  or  authorize 
presidential  electors  to  be  sdected  at  the 
primaries  under  the  provisions  of  the  prlma>^ 
ry  law. 


A  disposal  of  the  point  In  Issue  calls  for 
an  examination  aud  construction  of  the  stat- 
utes bearing  upon  the  point  in  Issue,  wher^ 
In  it  appears  there  is  a  conlllct  of  opinion  by 
the  respective  parties  as  to  the  meaning  of 
the  statutes  in  question. 

Section  2  of  the  original  primary  election 
law,  passed  by  the  Legislature  of  Nevada 
March  28*  1909  (SUts.  1909,  p.  273),  which  per^ 
tains  to  the  point  in  Issue,  reads  as  follows: 
"Sec.  2.  All  candidates  for  tiectlve  pubUc 
offices  shall  be  nominated  as  follows:  (1)  By 
direct  vo^  at  primary  elections  held  In  ac- 
cordance with  the  provisions  of  this  act;  or 
<2)  by  nominating  petitions  signed  and  filed 
as  provided  by  existing  laws.  Parly  candi- 
dates for  the  office  of  United  States  Senator 
shall  be  nominated  in  the  manner  provided 
herein  for  the  nomination  of  candidates  for 
state  offices.  This  act  shall  not  apply  to 
special  elections  to  fill  vacancies,  to  the  nom- 
ination of  party  candidates  for  Presidential 
Electors;  nor  to  the  nomination  of  officers 
of  the  municipalities,  whose  charters  pro- 
vide a  system  for  nominating  candidates  for 
such  offices:  nor  to  the  nomination  of  offi- 
cers for  reclamation  and  Irrigation  districts; 
nor  to  school  district  officers  or  school  trus- 
tees; nor  shall  it  be  construed  as  restrict- 
ing or  afTecting  the  right  of  political  parties 
to  bold,  under  existing  laws,  which  are  here- 
by continued  in  force  for  all  such  purposes, 
primaries  and  conventions  for  the  selection 
of  delegates  to  national  conventions." 

A  simple  reading  of  this  section  In  ques- 
tion makes  it  manifest  that  the  Legislature 
did  not  intend  that  presidential  electors 
should  be  included  in  the  primary  system 
then  adopted  for  the  pnriMse  of  electing 
nominees,  because  It  Is  especially  provided 
in  said  section,  after  designating  that  all 
candidates  elected  for  public  offices  shall  be 
nominated,  as  follows:  That  "this  act  shall 
not  apply  •  •  •  to  the  nomination  of 
party  candidates  for  Presidential  Electors." 
Prior  to  the  enactment  of  the  new  primary 
law  the  mode  of  selecting  pCesldentlal  elec- 
tors was  by  convention  with  the  usual  ex- 
ceptions providing  for  their  election,  and  the 
law  pertaining  thereto  has  In  no  material 
respect  been  changed  from  the  law  now  gov- 
erning the  election  of  presidential  electors. 
The  Legislatnre '  on  March  23,  1911,  pnSsed 
an  amendatory  act  to  the  primary  law  (Stats. 
1911,  p.  834),  wherein,  among  other  provisos, 
they  amended  the  latter  portion  of  section  2, 
above  quoted,  to  read  as  follows:  "This  act 
shall  not  apply  to  special  elections  to  fill  va- 
cancies to-  the  nomination  of  party  candi- 
dates '  for  .presldentlBl  doctors,  nor  to  the 
nomination  of  O0leen  of  th«  <«ieorporate<l 
oUiea,  vhoae  <Aartart  or  or,4inanoe$  now  or 
mati  her90ft«r  provMe  •  tyatem  of  nominat- 
ing oandidat«$  for  stick  ofUcet,  nor  to  tha 
nomination  of  officers  for  reclamation  and 
Irrigation  districts;  nor  to  school  district 
officers  or  jKShool,. trustees;    nor  shall  It  bo 
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construed  i^s  restilcttng  or  afCectlng  the  vigbt 
of  political  parties  to  hold,  under  existing 
la*8,  whlith  are  hereby  contlnoed  In  force 
fof  »11  such  turposee,  primarlee  *nd  con- 
ventious  for  the  selection  of  delegates  to 
national  conTeiitioB8."i 

In  Tlewlrig  Section  2  of  the  original  prima- 
ry act  of  1909  in  the  light  of  the  amendment, 
it  will  be  seen  that  section  2  of  the  original 
act  was  enlarged  so  as  not  to  apply  to  the 
nomination  of  oflScers  of  "Incorporated  cities 
whose  charters  or  ordinances .  now  or'  may 
hereafter  proTide  a  system  for  nominating 
candidates  for  such  offlces" ;  the  word  "mu- 
nicipal" having  been  strlckea  oat  and  the 
words  "incorporated  cities"  inserted,  and  the 
words  "or  ordinances  now  or  may  hereafter" 
added  to  section  2  by  the  amendatory  act. 
Otherwise  than  as  t>ere  pointed  out,  the  en- 
tire language  of  the  original  act  remained 
practically  unchanged.  An  examination  of 
the  original  enrolled  bills,  as  filed  in  the  of- 
fice of  the  Secretary  of  State,  of  the  original 
primary  act  of  1909  and  of  the  amendment 
of  1911,  shows  that  in  the  original  act  a 
comma  Is  placed  after,  the  word  "vacancies" 
which  in  the  amendatory  act  is  omitted. 
The  query  arises  as  to  whether  the  omission 
of  the  comma,  as  indicated,  was  intentional, 
or  whether  omitted  by  a  mistake  or  by  inad- 
vertence, changes  the  original  act  by  intent 
or  otherwise  to  the  extent  of  providing  that 
presidential  electors  must  be  selected  at  the 
*priinaries  rather  than  by  convention  as  here- 
tofore provided. 

'  A  close  examfnatlbn  and  teflding  of  tlie 
sf!atutes  in  'question  and  the  entlf'e  primary 
electKm  law  convinces  us  that  the  Legisla- 
tore  when  it  passed  thfe  original  primary 
election  ■  act  never  Intended  to  predude  any 
political  party  fit>m  holding  a  cttate  conven- 
ttiMi  as  they  had  dohe  theretofore,  for  select- 
ing candidates  for  the  various  ofBces,  but 
wUen  so  selebted  for  certain  oBices  the  nwmi- 
natioiie-as  made  were  orily  recommendatoty, 
'and  the  noiniaeea  as  selected  by  the  conven- 
tion could'  be  rejected  or  accepted  at  the 
primaries  as  the  people  chose.  Rtter  V. 
Douglass,  32  Nev.  420,  100  Pac.  444.  It  la 
eq-nally  ^aftparent-  that  tlie  I>glMatiire  con- 
templated tlttt-iwltticat  'Conventions  would  be 
beld  in  the  fvtare  f«r  the  "purpAse  of  seleet- 
iBg  delegates  to  fhe  national  convention,  and 
fbr  other  I  political  purposes  and  matters,  and 
they-  especially  excepted  the  nomination  of 
presidentlat  electors  frofai  the  primary  act 
a»d  left  them  to  be  nominated  by-  convention 
as  of  old. 

[<]  la  construing  sta tu tea- which ■  are  ren- 
dered in  doubt  or  ancertaln  by  punctuation 
marks,  ooarts  sfaould  and  do  properly  re- 
gard.  punctuatdon  marks  only  as  tin  aid 'in 
.arriving  at  the  correct  meaning-  of  the  words 
lOf  the  statutes,  and  in  glieaning  {th«  true  leg- 
islative' intent,-  and. -for  this  reason,  punctua- 
tion marks  cannot  be  given  a  controiuing  in- 
fluence. Courts  should  not  hesitate  to  ve- 
punctuate  a  statute  where  it  is  necessary  to 


arrive  at  the  true  legislative  Intent,  or  where 
It  is  manifest- that  the  puuctuatlfin  or  omis- 
sion .thereof  is  caused .  by  clerical  error,  ,in- 
adyertenc^  or  mistake,  .or  wl^ere  it  is  evi- 
dent that  the  punctuation  gives  ^  to  the  stat- 
ute an-  Abauiid  or  meaningless  interpretation. 
Howe  V.  Coldren,,  4  Nev.  171.;  Holmes  v. 
Phoenix  Insuranoe  Co.,  98  Fed.  240,  39  C.  C. 
A.  45,  47  L.  R.  A.  308;  Cook  v.  State,  IIX) 
Ala.'  40,  46,  20  South.  360;  Cyc  vol.  36,  117, 
118a. 

In  the  present  act  the  omission  of  the  com- 
ma after  the  word  "vacancies"  we  believe 
to  be  either  a  clerical  error,  omission,  or 
mistake  of  the  enrolling  clerk,  and  not  ex- 
pressive of  the  legislative  intent,  particular- 
ly in  view  of  the  fact  that  the  section  with 
the  comma  omitted  as  appears  in  the  amend- 
ed section  of  the  act  of  1911  creates  an 
absurd  and  meaningless  expression  and  con- 
templates an  anomaly  in  our  political  system 
unheard  of,  to  wit,  in  that  there  can  be  no 
such  thing  "as  a  special  election,  to  fill  va- 
cancies to  the  nominations."  Again,  it  might 
be  observed  that  the  omission  of  the  comma 
after  the  word  "vacancies"  as  it  appears  in 
section  2  of  the  amendatory  act  of  1911  is 
not  in  keeping  with  the  rules  of  good  syntax 
and  grammar,  because  the  user  of  the  preposi- 
tion "to"  following  the  word  "vacancies"  is 
inconsistent  with  good  grammar,  and  we  be- 
lieve that  if  such  an  amendment  had  been 
intended  the  preposition  "to"  would  have 
been  stricken  out  and  the  word'"ib''  inserted 
in  its  place. 

A  careful  reading  of  the  ^mary  act  will 
reveal  that  section  27  of  said  act  provided, 
among  otiier  things,  as  follows:  "'^aeanMee 
occurring  after  the  holding  of  any  primary 
election  shall  be  filled  by  the  par^  commit- 
tee of  the  city,  countt.  dty  and  county,  dis- 
trict or  state,  as  the  ease  may  -be" — and 
would  '  cover  any  emergency  -  which  would 
arise  making  it  necessary  to  illl  any  vacan- 
cies widch  may  occur  in  the  presidential 
electors  who  might  have  been  adected  by  a 
state  convention.  In  -view  of  this  section 
there  was  no  necessity  of  the  Legislatdre  to 
make  provision  to  fill  vacancies  which  mi^^t 
occur  in  the  list  of  presidential  electors. 

Construing  the  statutes  as  we  have,  sec- 
tion 2  as  amended  in  the  act  of  1911  becomes 
in  thorough  harmony  with  section  27  of  the 
primary  act  To  bold  otherwise  would  ren- 
der an  inconsistency  in  the  law  applicable'  to 
elections  for  the  filling  of  vacancies  which 
may  occur  in-  nominees  for  presidential  elec- 
tors, l>ecau8ei  if  we  Adoiit'  any  other  view  as 
contended  fbr  by  the  petitioner,  we  wunld 
have  two  methods  of  selecting  candidates  to 
fill  the  vacancies  which  might  occur  In  the 
presidential  electors,  to  wit,  by  special  elec- 
tion, "and  by  appointment  by  the  party  com- 
mittee," etc. 

.  [31  It  is  a  fundamental .  rule  of  construc- 
tion that  courts  should  harmonize,  wherever 
possible,  inconsistent  parts  of  acts  bearing 
upon  the  same  question  when  it  is  possible 
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to  arrlre  at  the  true  leglsMtlTe  Intent  by  so 
doing,  and  to  avoid  a  constrnctlon  wbich 
creates  Inconsistent  positions  wherever  It  Is 
possible  to  do  bo  wlthoiit  doing  violence  to 
the  legislative  intent 

We  think  the  names  of  the  pr^ldential 
electors  as  selected  at  the  Democratic  con- 
vention of '  the  I>emocratlc  party  held  in 
Fallon  in  May,  1912,  ftre,  under  the  law,  the 
only  entitled '  presidential  electors  to'  go  up- 
on the  official  ballot  as  representing  the 
Deinofratlc  party  (or  the  general  election  In 
November,  1912. 

'  ■  [4]  We  cdm?  flow  to  the  prayer  of  the  pe- 
titioner wherein  It  is  asked  that  a  writ  of 
mandamus 'Issue  against  the  Secretary  of 
State  to  comjpel  'him  to  acceipt  and  file  the 
certificates  of ,  nomination  of  the  said  presi- 
dential electors  chosen  at  the  said  demo- 
cratic convention. 

The  following  part  ot  section  1839,  Revised 
Laws  of  Nevada,  which  reads  as  follows, 
seems  to ,  have  escaped  the  atteqtiqn  of  all 
counsel  la  the  present  proceeding:  "Certifl- 
cates  of  nomination  required  to  be  jC^ed.  with 
the  Secretary. of  State  shall  be.fllednot  more 
than,  sixty  da^s  nor  le^s  than  flftyda^s.  be- 
fore the  day  ot,  electtoq  when<the  Domination 
is  made  by  conyentlon,  and  not  more  thap 
sixty  days  a^d  not  less  than  foxty-flve  days 
before  the  day  of  election,  when  the  nomina- 
tion is  made  under  the  provisions  of  section 
4  of  this  act"         .., 

In  view  of  the  fact  that  a  specific  time  is 
designated  by-  statute  when  these  certificates 
of  nomination  must,  bp  filed,  and  that  time 
not.  having  arrived,  tbe  application  for  the 
writ  is  premature  and  must  be  denied. 

[i]  There  ta  nothing,  however,  to  prevent 
the  petltiomBC  fliUg  the  aertificates<  ot  the 
presidential. eleeton  hi  question  at  the  prop- 
er time,  «nd  It  is  presuiBed  that  the  Secreta- 
ry of  State'  will  do  his  duty  In  filtag  and 
accepting'  thedi  when  so  p(resented  at  the 
proper  tiraci, 

Tor  this  foregoing  reasons  the  application 
fbrthe  writ  will'  be  denied.  Liet  such  bfe  the 
order. 

TAIiBOT  and  NORCROSS,  JJ.,  concur. 


(14ArU.Un.  

TERRITORY  T.  GOMEZ. 

(Supreme  CooKt  of  ArisoiM.     July  6,  1912.) 

1.   ASSAtTL*  AND   BAWBBT'  (|  (56*)— CBtMINAi 

Offenses— fiu!MEH<r»-~"DsADLT  Weapoh." 
Wbether,  a  piBrsvb  po^ntiog  a  cocked  pistol 
at  another  in  an  angry  and  threatening  man- 
ner is  guilty  of  assault  with  a  "deadly  weapon" 
depends  on  whether  or  not  the  pistol  was  load- 
ed, where  accused  was  not  within  «triliiDg  dis- 
tance of  the  other  party. 

lEd.  Note.— For  other  cases,  see  Assault  and 
Battery,  Cent.  Wg.  {|  80,  81;   Dec.  Dig.  {  56.* 

For  other  definitions,  see  Words  and  'Phras- 
•es,  vol.  2,  pp.  18.53i-1850;   vol.  8,  p.  7627.) 


2.  Assault  and  BAmar  (|  96*)-OaiunxAjL 
OrrKNSES— Qunsnbira  ros  JintT.    . 

Where  the  evidaaoe  shonwd  ttet  accgaed 
pointed  a  codted  pistol  at  ttie  pro8^c.utiDC  wit- 
ness in  an  angry  and  threatening  m'anner, 
whether  or  not  the  pistol  was  loaded  so  aS  to 
make  accused  guilty  of  aawinU  with  a  deadly 
weapon  was  a  question  for  tha  Jniy. 

[Eld.  Note.— For  other  cases,  see  Assault  and 
Battery,  Cent.  pig.  {  141;  Dec.  Dig.  |  98.*] 
Dulfy,  J.,  dissenting. 

Appeal  from  Distrlet  Cooit,  Yavajpal  Couji- 
ty;  before  Justice-  Seward  Mi  Doe. 

Victor  Oomez  was  scqnitted  of  assault 
with  «  deadly  weapon,  aAd  the  Territory  ap- 
pealtr  on  qweBaoiu  of  law;    Reversed. 

Attorney  <3eneral  Bullard,  for  the  Terri- 
tory. '     , 

FRANKLIN,  C.  J..  The  defendant  was  in- 
dicted for  assault  with  a  deadly  weapon. 
From  a  Judgment  of  acquittal  the  territory 
appeal$  on  the ,  questions  of  law. 

In  crlmlaal  actions  the  territory  (now 
state)  may  appeal  to  the  Sup rewe  Court  on 
questions  of.  law  alone.  It  i^  so. provided  by 
paragraph  1038  of  the  Penal  Code  of  Ari- 
3X>na  of  1901.  This  is  such  an  appeal.  ^  The 
determination  of  this  appeal  can,  of  course, 
have  no  effect  on  the  ajcquittal  of  the  .de- 
feivdant,  which  ia  a  bar  ;to  any  further  pros- 
ecution. 

(1,21  The  appeal  is  predicated  upon  the 
following  state  of  facts,  recited.  In  the  brief 
of  the  Attorney  General, , to  ; wit:  "Tbe  di^ 
fendant  was  Indicted  foe,  (to  assault  with  a 
deadly  weapon  co^unittc|d  upon  one  J.,  R  Ma- 
hurin  on  July  9,  .1010,  in  Yavapai  county, 
Ariz.  Mahurlu  and  his  ^fite  >  wme  driving 
from  their  home  to  Del  Rio,  when  they  saw 
defendant  herding  a  band  .ot  abec«>  upon 
Hahurln'fl  homestead,  whereupon  the  Ma- 
hurlna  drove  off-  the  rpad'and.  in  the  dirac- 
tioA  of  defendant  some  60  to  .70  feet  Jfa- 
horiu  then  asked  defendant  wliose  sheep  he 
had,  and  the  defendant  aaid,  'I  no  sahe.* 
Mahurln  then  said,  .'Yes,  you  do.  Aren't 
they  Ben  Yeager's?'  and  at  tbe  same  time 
got  out  of  ilia  buggy,  saying  to  defendant, 
'Here  is  my  corner  post,', and  ariced  def aid- 
ant to  keep  ,the  sbeep  oCbis  ialid.  At  this 
time  defendant  drew  his  pistol,  cocked  it, 
■and  pointed  ..it  at  Mahurln,  and  advanced 
toward  Mahurln'  from  a  distance  of  ab^ut  16 
feet  to  within  6  feet,  saying,  'Qui  dado, 
qui  dadoi'  Mrs.  Mahurln,  discovering  tlie 
imminent. danger  In  which  her  husband  w«8, 
said  to  him,  'Come  and  get  In  the  buggy, 
qiiidct  be  lb  going  to  shoot  yo«.'  -  Mahnrin, 
looking"  at  defendant,  who  was  then  point- 
ing a  pistol  at  Um  and  advandng  toward 
him,  said,  'Don't  shoot,  I  am  not  going  to 
hurt  ydu,'  and '  retreated  into  his  buggy. 
As  the  Mahurins  drove  away,  the  defendant 
returned  the  plntol  to  hla  scab)>ard.  Both 
Mr.  and  Mrs.  Mahurln  say  that  defendant 
oocked'the  pistol,  .and  held  It  on  Mahurln 
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until  be  :gDt  into  hla  buggy,  Baying  all  the 
tUne  <Qd1  ;dadv,:ifai  dadH/''/;^htl  exdbtna^ 
tlon  "Qui  dado,  qnl'dado,". being  interpreted, 
means .  "Ixtok  out  I  look  out !" 

▲t  the  clg^ia  <^  the  eTldence,  the  defend' 
ant's  counsel  mored  .tor  an  instructed  ver- 
dict of  acqnitta.1  on  the  ground  that  "there 
had  t>een  no  assault  with  a  deadly  weapon 
proved."  Tbe  motion.  wa«  granted,. the  court 
obaerrlng:  "It  la  a  entnetrUat  interesting 
case,  bjat,  undprlhe  eTldeiice''of  the  case,  I 
am  cbn;iince4.  tbat^  .'4  ..convljctipn  could  uot 
be  mutainedon  a  technicai>' ground" — ^this 
(Nervation  on  the  part  pf  flle  coilrt  erldent- 
ly  referring  to  the.fflilure.'of .the  evidence  to 
dleclose  any<  direct  or.  visual  proof  that  the 
Idatol  need  at  the  tiiTie>.'9f''tbe  Alleged  as- 
sault, wais.  in  ta,t^  fo^ed.,  *^ 

The  territory  iftasigns  error:  "(1)  The  court 
erred  In  holding  that  the  pointing  of  a  eotk^' 
ed'  ptstdl  within  sii  feet  6f  the  prosecuting 
witness  .in  an'  angry  and  threatening  man- 
ner landnntll  the  latter  retumedto  his  seat 
in  his  buggy,  advancing  on  the  prosecuting 
xfrlfness  all  the  time,  saying,  'Qui  dado,  .aul 
dado!'' (Look  oqt,  look  out),  was  nptut  as* 
sault  with  a,  ^iUy  weapon.  .(^.  The  court 
erred. In  directing  the  Jury  to  return  a. ver- 
dict of  Bot  sullty  under  the  evlctaice  in 
this  case.",    •'  ,,'. 

In  the  adjudicated  cases  there  is  a  sharp 
conflict  of  opiniea  as  to  whether  the 'point- 
ing of  a  firearm  at  another  Within  shooting 
distance,  In  ,iil  ffogry  and  thj^eatenlng .  man- 
ner, constitutes  an  assault  with  a  deadly 
weapon,  If  there  is  no  proof  in  the  case  that 
at  the  time  6t  the  alleged  assault  the  fire- 
arm was  In  fact  loaded.  Jn\  State  v.  God- 
tmy,  17  Or.  800,  20  Pac.  025,  11  Am.  St 
Hep.  930,  the  evidence. of  the  assault  tend- 
ed to  prove  that  tbie  defendant,  when  not 
leae  than  30  yards  nor  more  than  70  yards, 
{Minted  a  Winchester  .rifle  at  h  man,  and 
threatened  to  kill  him.  If  he  did  noit  turn 
back.  There  was  no  direct,  evidence  that 
the  rifle  was  loaded,  or  .that  the  defendant 
cocked  Ihe^  tri^er,  or  diH  anytWiig  ejtcept 
to  point'  the  .rlQe  and  fopress.  the  .threat 
The  court,  held 4bat. under  such  circumstanc- 
es it  was  for  the  Jury  to  detemifaie'tbe  char- 
acter of  tbe-weAOon  under  appnoprlBte  in- 
struetions,  "saytaig:!  "Sqffie  .weapons  under 
particular  .  cireometanees. .  are  .  sa  :  clearly 
lethal  that  the  court  may  declare  them  to 
be  0uch  4S  a  mat^r.  of  law.  Of  this.cl^ss 
are  guns,  swords,  knives,  pistols,  and  the 
like,  when  used  within  striking  distance 
from  tbt  victim.  All.  others  are  lethal  or 
not  acoordiog  to-  their  ,ea{MLClty  to  produce 
deatb  OE  great  bodily  harm  in  the  manner 
ia  wldob  tlnej  are  osed;  andvof  thla.the  jury 
iMat  «lwiQ«  'be. the  jfedgea.  It  is. a  matter 
of  'Met  I  the '  termlnatitm  -  on  whidi  belongs 
to'them. .  IB  the  ease,  under  conaideiiatiDn 
the  gmi  was  'a  lethal  we«pen  if  it  was  load- 
M<'otherwtee  ft  W8«lmnnl«aa..  It  waa  there- 


fete  the  ilccnUar  and  .exdusira  liiR>vinoe"of 
the  jury  to  say  whether  this  was  so  or  not, 
and  the  court  erred  in  so  refusing  to  in- 
Btruet'them."  lb  the  case  of  Stafe  ti  Her- 
ron,  12  Mont  230, 29  Pac.  819, 8Z  Am.  St'Re^. 
67!6,  the  Supreme  Oourt  of  Montana,  after  re- 
vlBwiagj  many  of  the  authorities,  aay :  "Al- 
though there  Is  a  division  of  views  in  'the 
decided  cases,  we  think  that  the  better  optn- 
ion  Is  that,  if  a  firearm  is  the' mteiged:  dead- 
ly weapoui— a  weapon  the  only  ordinary  iise 
of  which  is  by  its  beitag  loaded— If  it  be 
polafeed,  at  the  complainant  in  a  threatening 
maiibeir,'lf  defendant  makes  threats  to  shoot, 
if  .the  drcumstancea  toe  such  as  Wonld  eacint 
if 'one  were  using -a  loaded  gun — In  riiort, 
that  if  ail  Qie  elemeiatB  of  .the  oOense  be 
made  out  oe  required  by  the-rorlminal  laws 
and  procedure,  except  the  .direct  we  may 
say  visual,  proof  that,  the  weapon  is  k>ad« 
ed— .-nnder  theee  drcnmstanceo,  a  di>ecti(>n 
to  the  jury  to  acquit  is :  error,  .and  the  Xact 
Ghat  the  gim  was  uoloadied  (if  such  be  the 
fact) ,  i»  a  matter  :of  defense  Such  jyitiw 
seems  to  be  held  by  .the  weight  of  authority, 
and  .such'  is  the  only,  prafitkal  view  ■  In  the 
enforcement  of  the:Btat«te  in >- reference  t« 
aasaolta  with  deadly  weapons: of  this  char- 
acter." We  approval, the  dbotrioe  as  iqnoted 
from',  the.  Montana  oMrtt  If  the  pistol  was 
Unloaded,  nnlesBi  it  'was  used  wlthltf  striking 
dlatance  of  the  peraon.  of  another,  .It  was 
harmless;  If  loaded,:  or,  if  uised  within  siirUc- 
Ing  distance,  It  was  of  Oi  deadly  (dMmafier. 
Ia  otthec  .view,  however,,  the  court  with 
appropriate  iBstnctious,  should  hove  sub- 
mitted  the.natter  to  the  jury  to  determine 
under  .all  the  evidence. of  the  case.  A  verr 
diet  pf  guilty,  as  charged,  in  the  ,indictme&t 
ifi;retRrue4  .by  the  jury  under  the  Cwcts.of 
this  case  would  not  be. disturbed  a*  ubbur- 
ported  by  the  evidence.  <Any.  othec  .rule 
WQuldi  practically  prohibit  the  i^iforeement 
of  the  statute  provided  foR  puntablngan  as- 
sault, with  a  deadly  weapon,, under  such  a 
state  of  fact^  and  drciuu^ta^ees  <a9  here  pro- 
awitefU  ,,•(    ;.    :.•.•     ■ 

.  Itils  ;not  the  purpose!  of,  tills,  cQuct  to  draw 
nice  dlatincAloas  and  announce  a,  teKhnical 
rule  'whfp;  such,  a  tePtin^alUy  «i>uld  only 
have  the  eflTect  pf  eocopraglugthe  ibulijito 
Intimidate  whom  he  j>lease#  with  a. .show  of 
aK>arent  .d^eadly  forc^.af^d  .e^ape  a  merited 
punlElUQ^nt  for.,.hia  unl^wfj^I  .^nt  .thus  em- 
barrassing the  du£^  a^lmJli)lstratIon.,ef  Justice. 
We  are  of  the  -opinioa  .that  the  .court,  lerred 
as  a  matter  of  law  in  not  rsubmltitiog  the 
case  to  the  Jury  ^n^r  appropriate  lastr.ug-^ 
tlons,      .•..;:..       .      •  •  ■  ..  'I 

<3tFNNING(HAM,  J!,  concurs!  ROSS,  t.,' 
being  disqualified  and  announcing  his  dis- 
qualification in  open  court  the  remaining 
Judges,  under  section  9  of  article  6  of  the 
Constitution,  called  in  Bon.  FRANK  J.  DtTF- 
FY,  judge  of  the  supertoV  court  of  the  state 
of  Arizona  in  and  for  the  eoun^  of  'Santti 
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GruE,  to  sit  witb  them  In  the  hearing  of  this 
causei, 

DUFFY,  J.  (dissenting).  I  do  not  approve 
the  doctrine  laid  down  by  the  Supreme  Court 
of  Montana  in  the  case  above  cited.  To 
hold,  as  In  that  case,  that  "the  fact  that  the 
gun  Mras  unloaded  (if  such  be  the  fact)  Is 
a  matter  of  defense,"  Is  to  put  upon  the  de- 
fendant the  burden  of  proving  his  Innocence, 
because  It  compels  him  to  prove  the  nonex- 
istence of  one  of  the  material  elements  of 
the  offense,  viz.,  the  present  ability  to  carry 
into  effect  the  unlawful  attempt  to  injure. 
As  defined  by  our  statute,  assault  "is  an  un- 
lawful attempt  coupled  with  a  present  abili- 
ty to  commit  a  violent  injury  upon  the  per* 
son  of  another."  To  constltote  the 'crime  of 
assault,',  there  must  be  the  unlawful  attempt 
to  commit  a  violent  injury  upon  the  person 
of  another,  and  with  the  making  of  such  at- 
tempt there  must  be  coexlstoit  the  ability  to 
carry  such-  attempt  Into  execution;  i.  e.,  to 
commit  tlie  injury.  Each  is  a  necessary  ele- 
ment of  the  crime,  and  both  must  concnr. 
If  either  one  Is  missing,  the  accusation  fails. 
Bach  then  is  a  necessary  allegation  of  the 
indictment  Both  must  be  alleged,  and  the 
existence  of  eaA  must  be  established  by 
competent  evidence  '  beyond  a  reasonable 
doubt.'  When  the  weapon  used  is  a  pistol, 
to  presume)  or-  infer,  or  take  for  granted 
that  the  pistol  1b  loaded  is  to  presume  the 
existence  of  one  of  the  material  elements  of 
the  offense,  and  to  assume  the  truth  of  a  ma- 
terial allegation  of  the  indictment;  in  other 
words,  It  presumes  the  guilt  of  the  defend- 
ant, and  compels  him  to  prove  his  Innocence 
by  proving  the  nonexistence  of  one  of  the 
material  elements  of  the  offense,  to  wit,  the 
ability   to  inflict   the   injury. 

In  the  case  at  bar  there  is  no  evidoice 
whatever  to  prove  that  the  weapon  in  the 
manner  in  which  it  was  used  was  capable  of 
producing  death  or  great  bodily  injury. 
There  is  no  evidence  whatever,  except  the 
mere  naked  fact  of  the  existence  of  the 
weapon,  that  at  the  time  of  the  alleged  as- 
sault the  defendant  possessed  the  ability  to 
commit  th«  violent' Injury  essential  tb  con- 
stitute the  offense.  The  weapon  may  or  may 
not  have'  been  loaded,  and  therefore  the 
present  ability  easential  to  complete  the  com- 
mission of  the  Crime  may  or  may  not  have 
existed,  but  this  court  is  not  warranted, 
and' nether  was  the' lower  court  nor  the 
Jury  warrantM,  in  presinnlng  snch  ability 
to  exist  ^  do  so  is  to  presume  the  exist- 
ence of  one  of  the  material  elements  of  the 
olIFense,  and  therefqi;e  to  pcesHme  the  truth 
of  a  material  allegation  of  the  Indictment. 

tJnder  the  evidence  submitted  In  this  case, 
they  Jury  would  Aot^  have  be^  warranted  In 
fiud4xig  a  -yerdlct  of .  guUty,  and  the  trial, 
covrt  was  therefor*  Justified, in  directing  ^ 
vei[dlct  ^f  ji|CgjjUtaA,  •       i  i.  .         ;.        V.  •; 


(u  Arix.  in) 
VAII^EY  BAIVK  OF  PHCBNIZ  ▼.  JOHNSON, 
State  Treasurer. 
(Supreme  Court  of  Atisena.    July  5, 1912.) 

1.  STA-ns    (§    142*)  —  PrSCAt,    MAKAOmtENT— 

General  ipo  Sfeciai.  Funds.  ' 

Senate  Bill  No.  29  of  the  special  aesBion, 
sections  7  and  8,  provides  for  a  general  fund 
and  special  funds  in  the  state  treasury.  Sec- 
tion 9  provides  that  no  transfers  from  one  fund 
to  another  shall  be  made  unless  expressly  an- 
tborized  by  law.  Section  10  provides  ^hat  no 
sum  in  excess  of  the  siun  appropriated  for  any 
purpose,  or  credited  to  any  specific  fand,  shall 
be  paid  out  froni'  any  money  in  the  custody  of 
the  State  Treasurer.  Sections  11,  12,  and  13 
provide  a  method  of  bookkeeping  by  the  treas- 
urer, in  effect,  requiring  all  money  to  be  car- 
ried in  a  cash  fund  or  aceonnt  on  which  aB 
warrants  are  to  be  draira  and  from  wbJ«ch'  they 
are  to  be  paid.  Betd,  that  sections  11,  12,  and 
13  are  inconsistent  witb  the  previous  sections 
expressly  keeping  the  different  ftinds  separate 
'and  diatinct,  and,  since  they  mercdy  provide  m 
method  of  bookkeeping,  will  be  regarded  an  ad- 
visory only  and  disregarded,  and  hence  state 
road  fund  warrants  cannot  be  paid  by  the 
Treasorer-^unless  be  has  money  In  his  hands 
belonging  to  th^  state  ro«^  fund,  or  the  gen- 
eral fund,  with  which  to  ma)[e  such  payments. 

[Ed.  Note. — For  other  cases,  see  States,  Cent. 
Dig.  I  188;  Dec.  D«.  1 142.*] 

2.  States  (|  138*)  —  Fiscal  MAnAOBMENT— 
Wa>kants.'< 

Senate  Bill  No.  8  of  tke::8pecial  seBsion, 
section  7,  provides  that  there  shall  be  annu- 
ally raised,  by  taxation  for  the  state  road  tax 
fund  a  specified  snm,  and  that  25  per  cent, 
thereof  for  the  year  eading  Jnne  30,  1018,  shall 
be  nsed  in.  paying  the  deficit  in.  that  fund  for 
(he  year  ending  June  30,  1912,  and  that  no  ob- 
ligation shall  be  assumed  or  Expenses  incurred 
under  that  act  within  any  fiscal  year.  In  ezeesa 
of  the  levy  therein  provided  for,  and  the  money 
actually  collected  under  such  levy.  Senate  BiU 
No.  29  of  the  special  session,  section  13,  pro- 
vides that  state  warrants  for  the  payment  of 
which  the  Treasurer  has  no  Funds  on  hand  shall 
be  indorsed  by  him  when  presented  for  payment 
and  shall  thereafter  draw  interest.  Seld,  that 
the  pro'vision  of  Senate  Bill  No.  8  against  ob- 
ligations in  excess  of  the  levy  had  no  reference 
to  the  deficit  already  existing,  and  that  war- 
rants for  obligations  incurred  prior  to  June  30. 
1012,  should  be  indorsed  by  the  Treasurer  when 
presented  for  payment,  but  that  warrants  for 
obligations  incurred  after  that  date  sbonld  not 
be  so  indorsed,  because  it  cannot  be  known 
what  money  will  be  actually  collected  during  the 
fiscal  year  ending  Jnne  30,  1918. 

[Bd.  Note.>— For  other  cases,  see  States,  Cent 
Di«.  I  186;  Dec.  Dig.  J  138.*] 

Original  af>pUcation  by  the  Valley  Bank  of 
Phoenix  for  a  writ  of  mandamus  against 
David  F.  Johnson,  State  Treasurer.  Writ 
Issued. 

C.  F-  Alnsworfh,  of  Phoenix!  for  applicant 
G.  P.  Bullard,  Atty.  Gen.,  for  respondent 

ROSS,  J.  The  petitioner  alleges:  Tkhtltls 
the  owner  hnd  holder  of  two  state  road  fimd 
warrants,  one  for  $74.7S,  and  one  for  f 2,770.- 
20,  both  dated  Jtkne  12,  1912;  ahao,  one  gen- 
eral fund '  warrant  of  same  date  for  '^70. 
That  it  presented  said  warrants  tft>  respond- 
ent,, Johnson,  as  Treasurer  ttl  the  State,  .for 
payment  >hdi  tihat  payment  was  refused. 
XhatV' afteri'pay««Dt 'Ww.refiised,  demapd 
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was  made  of  the  Treasurer  to  register  and 
Indorse  warrants  not  paid  for  want  of  funds, 
and  that  this  demand  was  likewise  refused. 
Petitioner  further  alleges  that  the  Treasurer 
has  in  his  hands  public  funds  belonging  to 
the  state  aggregating  in  amount  more  than 
sufficient  to  pay  the  warrants  presented  and 
all  outstanding  warrants  Issued  prior  to  the 
date  of  said  warrants,  and  that  the  refusal 
of  the  Treasurer  to  pay  or  register  and  in- 
dorse warrants  was  arbitrary,  illegal,  and  a 
breach  of  duty.  Then  follows  prayer  for 
altemattre'wrlt  of  mandamus,  which  was  Is- 
sued. 

The  Treasurer's  answer  Is:  (1)  That  he 
has  no  money  in  the  state  road  fund,  or 
In  tbe  general  fund  of  the  state.  (2)  That 
the  road  fund  warrants  constitute  a  part  of 
a  deficit  in  the  state  road  fond  for  the  fiscal 
year  ending  June  30,  1912.  That  t3ie  first 
Legislature  of  the  state  at  the  special  ses- 
sion passed  an  act  known;  as  Senate  Bill  No. 
8,  "relating  to  the  construction,  maintenance 
and  iDiproremetit  of  state  roads  and  bridges; 
creating  the  office  of  -State  Engineer, '  pre- 
scribing the  duties  thereof  and  compensation 
therefor;  fixing  a  tax  levy  and  making  ap- 
proprlbtloh  to  cai*jf  ont  the  provisions  of 
this  act,  and  authorizing  and  directing  the 
expMditure  of  such  appropriation" — which 
act,  among  other  things,  provided  as  follows: 
"Provided,  that  twenty-five  per  cent  (25%) 
of  the  'State  Road  Tax  Fund,'  herein  provid- 
ed for,  for  the  fiscal  year  beginning  July  1, 
1913,  and  ending  July  1,  1013,  shall  be  sub- 
ject to  rt«  fbe]  paid  out,  upon  the  authority 
and  under  the  direction  of  the  State  Board 
of  Control,  upon  claims  approved  by  the  State 
Engineer  and  the  BoSrd  of  Control  and 
audited  by  the  S^tate  Auditor,  for  any  work 
done  under  the  authorlty'of  the  territory  of 
Arizona  or  the  state  of  Arizona,  in  the  con- 
struction, reconstruction,  repairing,  improv- 
ing, and  maintaining  of  public  highways, 
roads,  and  bridges  prior  to  July  1,  1912." 
He  further  states  that  none  of  the  taxes 
mentioned  above  has  been  collected.  He  fur- 
ther states  that  the  Only  authority  he  has 
to  pay  said  warrants  is  by  virtue  of  sections 
12  and  18  of  an  act  passed'  at  the  special  ses- 
sion of  the  Legislature,  known  as  Senate 
Bin  No.  29,  entitled  "An  act  defining  and 
providing  the  powers  and  ddties  of  the  State 
Treasnrer,  permitting  him  to  appoint  a  dep- 
uty- and  stenographer  and  prescribing  their 
dntleS'ilud  compensation  ;  defining  what  shall 
constitute  the  geuertll  fond;  providing  how 
other  funds  in  the  state  treasury  shall  be 
carried' and  credited  by  the  State  Treasurer 
and  directing  the  manner  and  method  of  pay- 
ment by  the  State  Treasnrer  of  state  war- 
rants ont  of  public  moneys  In  his  custody  or 
possession  and  the  manner  of  meeting'  out- 
standing warrants;  and  providing  the  man- 
ner in  whl(^' the  receipts  and  expenditures 
of  the  Tnihlic  moneys^  ^all  be  published  by 
the  State  Treasurer."  The  Treasurer,  In  his 
answer,  questions  -tW  vatidlty  of  itliifei  last- 
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mentioned  act  for  the  reason,  as  he  says, 
that  it  treats  of  a  subject  not  related  to  or 
Included  in  the  Governor's  call  of  the  special 
session. 

For  the  reasons  given  below,  we  do  not 
deem  it  necessary  to  pass  on  the  question  as 
to  whether  the  subject-matter  contained  in 
Senate  Bill  No.  29  Is  germane  to  any  topic 
of  legislation  mentioned  in  the  Gtovemor's 
proclamation  calling  the  special  session  of 
the  Legislature.  The  sections  of  that  act 
that  are  important  in  determining  the  ques-  ' 
tion  before  us  are: 

"Sec.  7.  The  general  fund  consists  of  mon- 
ey received  Into  the  treasury  and  not  es-  ' 
pecially  appropriated  to  any  other  fund,  and 
out  of  such  fund  all  salaries  of  state  officers, 
and  expenses  Incident  to  the  offices  thereof, 
as  authorized  by  law  shall  be  paid. 

"Sec.  8.  All  funds  of  the  state,  other  than 
a  general  fund,  and  all  moneys  received  and 
credited  to  such  funds  shall  be  considered 
and  carried  as  appropriations  for  the  use 
and  benefit  of  such  purposes  for  which  such  ' 
funds  were  created. 

"Sec.  9.  No  transfers  of  money  or  moneys, 
or  credit,  shall  be  made  from  one  fund  to 
another,  or  from  one  appropriated  sum  to  ' 
another,  unless  such  transfers  shall  be  ex- 
pressly authorized  and  directed  by  law. 

"Sec.  10.  No  sum  of  money  or  moneys,  in 
excess  of  the  amount  appropriated  for  any 
purpose,  or  credited  to  any  specific  fund  or ' ' 
funds,  shall  be  paid  out  of,  or  from,  any 
of  the  public  money  Or  moneys  in  the  cus- 
tody or  possession  of  the  State  Treasurer; 

"Sec.  11.  All  sums  appropriated,  and  each 
and  every  state  fund,  shall  be  considered 
and  carried  on  the  books  of  the  State  Treas- 
urer as  a  debit  against  the  public  money  or 
moneys  In  the  custody  or  possession  of  the 
State  Treasurer,  and  against  the  credit  of  ' 
the  state  of  Arizona. 

"Sec.  12.  All  public  money  or  moneys  in 
the  custody  or  possession  of  the  State  Treas- 
urer shall  be  debited  against  the  State  Treas- 
urer under  the  head  of  one  account  entitled 
'cash'  or  'cash  fund  or  account'  in  a  suitable 
book  for  that  purpose  to  be  known  as  the 
oashbook;  and  all  funds  and  appropriations 
of  money  shall  be  considered  and  carried  as 
charges  or  debits  against  such  'cash'  or  'cash 
fund  or  account,'  and  all  warrants  and  pay- 
ment of  public  money  shall  be  met  and  paid 
from  such  'cash'  or  'cash  fund  or  accounf 
and  as  warrants  and  payments  of  public 
money  or  moneys  are  met  and  paid  as  au- 
thorized and  directed  by  law,  such  'cash'  or 
'cash  fund  or  account'  shall  be  credited  to 
the  amount  of  such  warrants  or  payments. 

"Sec.  13.  All  state  warrants  shall  be  paid 
by  the  Treasurer  In  the  order  In  which  they 
are  Issued  upon  presentation;  provided,  that 
they  are  drawn  In  accordance  with  the  state  ' 
laws.  If  npon  presentation  to  the  Treasurer 
of  any  warrant  he  has  not  the  funds  in  hand 
to  pay  the  same,  he  shall  Indorse  the  day  of  , 
iXa  ^presentation  upon  the  back  of  the  war-  ' 
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rant,  and  whenever  It  Is  pdid,  Interest,-  at 
tbe  rate  of  five  <5)  per  cent,  per  annum,  la 
lav^nl  money  of  tbe  United  States,  sball  be 
allowed  from  said  day,  and  paid  In  addition 
to  the  principal  thereof;  provided,  however, 
that  the  interest  paid  under  and  by  the  au- 
thority of  this  section  shall  be  paid  from  the 
general   fund." 

[1]  .It  will  be  seen  that  sections  7  and  8 
keetp  intact  all  the  different  funds  provided 
by  the  different  revenue  laws  of  the  state; 
that  section  9  prohibits  tbe  use  of  tbe  money 
in  one  fund  to  pay  warrants  drawn  on  an- 
other '  and  different  fund;  that  section  10 
prohibits  the  payment  of  warrants  in  excess 
of  the  sum  appropriated  or  credited  to  any 
specific  fund  oc  funds. 

The  idain  language  of  these  sections  forces 
the  conclusion  that  each  fund  provided  by 
law,  shaU  remain  intact,  without  diminution 
except  by  warrants  legally  drawn  on .  that 
fund;  or,  differently  stated,  that  no  money 
or.  credits  of  one  fund  shall  be  diverted  to 
or  used  in  the  payment  of  a  warrant  .drawn 
against  another  fund.  Granting  that  the 
Legislature  possessed  tbe  power  to  transfer 
to  the  general  fund  all  of  tbe  moneys  of  tbe 
state  of  Arizona  coming  to  it  from  tbe:  terri- 
tory of  Arizona,  that  had  been  assessed  and 
collected  for  special  uses  and  purposes  and 
that  had  been  left  unexpended  at  tbe  end  of 
the  fiscal  year  1911  and  1912,  no  attempt 
of  the  kind  is  manifest  in  this  act.  On  the 
contriary,  if  the  intent  of  tbe  lawmaking 
body  is  to  be  drawn  from  the  language  it 
used,  separate  funds  are  to  be  kept  invio- 
late. This  was  probably  done  to  meet  that 
provision  of  the  state  Constitution,  (section 
3,  art  9)  as  follows:  "  *  »  •  No  tax  shall 
be  levied  except  in  pursuance  of  law,  and 
every  lawi  imposing  a  tax  shall  state  dls- 
tinqtly  the  object  of  the  tax,  to  which  object 
only  it  shall  be  applied."  . 

;if  this  provision  Is  prospective  and  has  re- 
lation to  taxes  laid  by  virtue  of  state.  legl^a- 
tion  only,  it  does  not  change  the  situation, 
for,  as  above  observed,  act  29  does  not  pur- 
port or .  attempt  to  transfer  tbe  funds  on 
haitd  to  the  general  fund  of  the  state,  but 
does  provide  that  ."no  trajasfer  ,of  money  ,or.. 
moneys,  or  credit,  shall  be  made  from  one 
fund  to.  ai^other,  or  from  one  appropriated 
sum  to.  another,  .unless  such  transfers  shall 
b^  expressly  authorized  aad  directed  hy 
law."    Section  9. 

Sections  11,  12,  and  13  provide  a  method 
of  bookkeeping  by  the  .Treasurer,  which 
method,  if  followed,  would  have  the  effect 
of  defeating  or  abrogating  the  provisions  of 
the  preceding  sections  7,  8,  9,  and  10,  just 
analyzed.  The  scheme  of  bookkeeping  is 
that,  all  the  moneys  of  the  state  shall  be 
cai^r^ed  as  "cash"  or  "cash  fund  or  account," 
and  that  all  warrants  of  whatever  kind,  when 
legally  drawn,  should  be  paid  on  presenta- 
tion out  of  that  fund.  If  this  inconsistency 
was  substantive  law,  it  might  be  necessary 
to  hold  tbe  law  void;  but,  inasmuch  as  the 


bookkeeping  feature  of  It  taay  be  coilsldered 
as  only  advisory  to.  the  Treasurer  and  not 
of  the  Bubstanob  of  tbe  law,  we  hold  that 
sections  11,  12,  and  IS,  in  so  far  aa  tiiey  con- 
filct  with  the  plrovtsions  of  sections  7,  8,  9, 
and  10,  are  void  and. of  no. effect. 

The  Imperative  demand  of  tbe  law  is  that 
the  Treasutrer  safely  keep  tbe  moUeys  of  the  . 
state  in.  separate  funds,  and  any  scheme  or 
device  of  bookkeeping  that  basifor  its  pur- 
pose the  prevention  of  bis  doing  that  cannot 
be  allowed.     .  ..:')•. 

We  thereifore  coneltide  that  It  is  not  the 
duty  of  the  Treasurer  to  pay  said  warrants 
unless  he  has  funds  in  bis  bands,-  belonging 
to  the  state  road  fund  and  the  general  fund, 
sufiJclent  with,  which  to  make  such  paymeAta 

[2]  It  is,  however,  his 'duty  to  register  and 
indorse  said  wacrauts,  as  provided  by  law, 
providing:  there  bss  been  an  api^ropriatkiD 
sufflciaat  to -pay  .them.-   - 

Senate  BiU  No.  S,  la  the  proviso  above 
quoted,  has  provided  for  a  deficit  that  occur- 
red 4n  the  state  road  fund  toe  the  fiscal  year 
ending  June. 80,  1912.  which  it  had  tbe  power 
to  do  under  the  Constitution.  See  sectloa  4, 
art.  .9,  Constitution.. 

Section  7  of  that  act  provides  that  ttiere 
shall  be  raised  annually. by  taxation  for  the 
state .  road  tax  fund  the  sum  of  $290,000, 
and  that  25  ;per  <»nt.  thereof,  or  so  rnxvib 
thereof  as  may  be  necessary  for  the  Teas- 
ending  June  3(\  1913,  shall  be  used  in  paying 
the  deficit  in  that  fund  lot  the  year  ending 
June  30,.  1912.  There  ,is  In.  said,  section  this  ' 
further  proviso:.  "That no. obligation  shall  be 
assumed  or  exp^tsee  Incurred  under  tbe  pro- 
visions of  this  act,  within  any  fiscal  year  In 
the  amount  of  any  sum  in  excess  of  the 
levy  herein  provided. for  .{ind-the. money  ac- 
tually collected  uqler,  said  ievy," 

We  take,,  it  that  the,  obligations  that 
shall  not  be  "assumed  or  expenses  incurred 
•  •  ♦  within  any  .fiscal  year  ••  •  •  1b 
excess  of  the  levy,  herein  proyided  for  and 
the  money  actually  collected  under  said  levy" 
has  reference  to  future  obligations  and  not 
to  the  deficit  already  .existing,  for  .the  year 
ending  June  30,  ,1912. 

We  conclude  from  this  provision  of  that 
act  that  it  was  the  plain  intention  of.  the 
Legislature  not  t9  permit  ,any.  deficit  to  oc- 
cur la  any  fiscal  i  year  ip.  the  tature  in  tbe 
state  road  tax  fuad„})y  milking  tbe  aasvoip- . 
tion  of  any  obligation  WT.  the  tncurrlng  ot 
any  expense  in  excess  .of;  the  money  actually 
collected  under  the  lery  for  that  purpose  Il- 
legal. 

We  hold,  therefore,. :  ttot  all  warcants 
against  tbe  general  fund,  if  there  is  bo  nton- 
ey  with  which  to  pay  them  bat  an  ai^proprla- 
tlon  therefor,  when  presented,  to  the  extent 
of  such  appropriation  only,  shoold  be  regis- 
tered, and  indograed  as  t>rovided  by  law;  that 
all  road  fund  warrants,  draws  for  obUgatlonii 
existing  against  the  state  prior  to  Jiine.80, 
1912,  should,  likewise  be  reglstwed  and  !■- 
doislid  as  provided  by,  law;  that  road  fond 
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-iramntB  for  oMtKfttlotia  oontrscted  diirinc 
tbe  comnt  flacal  7«ar  should  not  be  iregls- 
tered  and  Indorsed,  u  It  ottimot  b»  known 
what  money  will  be  '^ctaally  collected,"  and 
therefore  tbe  appropriation  Is  not  for  anjr 
definite  or  fixed  sun. 

Let  iiie  mandate  Issne  in  aceordanee  with 
the  views  herein  expressed. 

FRANKLIN,  0.  J.,  and  OUNNINGHAM,  J„ 
eeneoTt 


<l<  Arh.  US) 

BIAXB  ex  ret  TOUNQ  et  aL  ▼.  8XTPERIOB 
COURT  OF  PIMA  COUNTY. 

(Supreme  Ctfort  of  Arizona.    July  2, 1912.) 

1.  JUDGXS    (I  49*)— DiaQUAIiinOAXION— Pbo- 
BATK  HaTTEBS. 

Const,  art.  22;'  |  2,  provides  that  all  exist- 
ins  laws  of  the  territory  Of  Ariaona  not  repuc 
nant  to  the  Constitution  shall  continue  in  force 
in  the  new  st&ie.  Section  8  proTides  that  the 
superior  courts  shall 'succeed  to  the  Jurisdiction 
of '  the  probate  courts.  Ciri  Code  1901,  par. 
1701,  disqualifies  a  probate  Judge  to  act  in  a 
matter  in  which  be  is  interested  as  next  of  kin, 
legatee,  devisee,  executor,  witness,  or  is  in  any 
other  manner  interested  or  disqualified  from 
actinx.  Paragraph  1702  proTides  for  transfer 
of  administration  proceedings  to  an  adjoiniiw 
"county,  where  the  Judge  is  disqualified.  Hela, 
"that  the  general  statutes  regulating  change' of 
•  y,enae  in  district  courts  do  not  apply  to.  supsrior 
courts  sitting  in  probate  matters,  but  that  the 
'right  to  have  such  matters  transferred  depends 
upon  the  judge  being  disqualified  in  some  par- 
ticular recited .  in  paragratdi  1701,  regardless 
whether  tbe  superior  court's .  jurisdiction  at- 
taches to  the  matter  as  one  pending  in  the  pro- 
'•battt  ceUtf  lit  tfae  admissibn  of  the  territory  to 
statehood,  or  whether  the  proceedings  are  in- 
itiated in  the  superior  court  after  statehood, 
and  hence  the  right  to  transfer  f.  proceeding 
cannot  be  based  on  the  theory  that  the  judge  is 
prevented  from  giving  a  fair 'and  impartial 
opinion  through  ralines  adversei  t»  the  parties 
moving  for  the  transfer.  .    . 

[Gd.  Note.— For  other,  cases,  see .  Judges, 
Cent  Dig.  H  187, 188;  Dec  Dig.  {  49.*] 

2.  PLXADINO     (I    310*)— JSTAXEUXNXa    IN    Bx- 

BiBiT— Effect. 

A  statement  in  sn  exblUt  filed 'witli  and 
made  a  part  of  a  petition  oanttot  be  t^ken  as  a 
substantive  allegation,  and  supply  omissions  in 
the  petition. 

rEd'.  I7ote.— For  other '  cases,  see  Pleading, 
Cent  Dig.  K  944,  946,  94l;  Dec  Dig.  |  310.«] 

8.  Makdahus   (I  4*)— Right  to  Rbuet— 
Pbobatk  Matters; 

A  party's  remedy  against  decisions,  orders, 
etc,  in  a,pi»bate  matter  is  l>y  appeal,  and  not 
by  mandamus  to  compel  a  transfer  of  the  pro- 
ceedings to-  another  county,  under  Civ.  Code 
1901,  par..  1702,  though  mandamus  is  appropri- 
ate, to-  ccimpel  an  inferior  tribunal  to  perform 
an  act  which  the  law  specifically  enjoins  as  a 
duty  resulting  from  an  office,  trust,  or  station. 
''  (EdJ  Note.— For  other  cases,  see  Mandamus, 
Cent  Dig.  H  9-84;  Dec  Dig.  {  4.*} 

Application  by  the  State  of  Arizona,  on 
tbe  rdalion  pt  Anna  F.  Young  and  others, 

;for  mandamus  against  the  Superior  Court  of 
the  County  of  Pima,  William  F.  Cooper  pre- 

'slfing.     Petition  dismiwed. 


Lonla  a.  Hommel,  of  Tocbob,  for  relators. 
8.  li.  K3&Kan  and  John  B.WrI^t,otTiiaK>n, 
for  reapoildoit 

FRANKLIN,  C.  J.  Anna  F.  Yonng,  Oeorge 
L.  Young,  and  Mannlerre  IL  Yonng,  by  tbeir 
attorney  Lonla  O.  Hnmmel,  served  notice  on 
the  superior  court  of  Pima  county,  Ariz.,  and 
W.  F.  Cooper,  Judge  thereof,  that  on  Jane 
27,  1912,  application  would  be  made  to  this 
court  for  an  alternative  writ  of  mandamus, 
and  a  copy  of  the  petition  tor  tise  writ,  serv- 
ed with  tbe  notice.  Is  aa  follows:  "Lonis  O; 
Hummiel,  being  flrrt  duly  swom,  says:  That 
he  la  the  attorney  for  Anna  F.  Young,  Oeorge 
L.  Young,  and  Mannlerre  B.  Young,  next  of 
kin  of'  Oeorge  B:  MtcAneny,  deceased,  and 
persona- Infer ested  In  saM  decedent's  estate. 
That  the  facta  herein  alleged  are  within  hts 
personal  knowledge.  That  said  decedent's 
estate  has  been  In  oearse  of  administration 
since  September  S8,  1909,  and  petitions  were 
filed  In  the  superldr  court  of  Pima  county, 
state  of  Arizona,  for  letters  of  adnilDlBtra- 
tion  (to  flU  vacancy)  In  said  decedent's  es- 
tate, and  set  for  hearing  by  the  Judge  there- 
of for  June  24th,  1912  at  10  o'clock  a.  m; 
That  said  decedentTs  estate  is  in  progress  of 
settlement  in  said  court  That  Santa  Crux 
txranty,  state  of  Arizona,  adjoins  the  county 
of  Pima,  and  said  decedent's  estate  Is  eltu- 
at<d  In  both  counties  and  the  superior  courts 
of  both  said  oountlea  have  concurrent  Juris- 
diction of  said  estate.  That  on  tfae  20th  day 
of  June,  1912,  a  motion  to  transfer  the  pro- 
eeedings  in  said  estate  to  the  superior  conrt 
of  adjoining  county  and  the  superior  court 
of  "Santa  Cruz  county  be  designated  as  such 
county  to  which  such  proceedings  be  trans- 
ferred to  'was  duly  filed  with  the  cleA  t>f 
the  said  superior  conrt  of  Pima  connt7,<AiiB., 
together  with  an  affidavit  in  support  tbeii»- 
of,  an  exact  copy  of  all  of  which  la  as  fol- 
lows." . 

On  the  day  noticed  the  relators  made  the 
application  and  the  respondent  appeared,  and 
by  way  of  answer  to  the  petition  for  thi 
writ  demurred  therete  upon  the  ground  that 
It  (k>es  not  state  facts  sufficient  to  constitnte 
a  cause  of  action  for  the  issnance  of  either 
an  alternative  or  a  permanent  writ  of  nian- 
da<mu8,  and  prays  that  the  petition  be  dis- 
missed. It  appears  that  the  McAnoiy.  estate 
is  in  course  of  administration  In  the  superi^ 
or  court  of  Pima  county.  The  snperlor  conrt 
acquired  Jurisdiction  of  the  matter  by  opera- 
tion of  law,  the  estate  being  in  eourse  of 
settlement  In  the  probate  court  of  Pima 
county  on  the  admission  of  the  territory  as 
a  state.  Tbe  relators  moved  the  superior 
court  of  Pima  county  to  transfer  the  pro- 
ceedings to  the  superior  court  of  Santa  Cruz 
county,  which  motion  was  denied,  and  the 
refusal  of  tbe  Judge  to  make  the  order  of 
trapsfer  la  the  basis  of  this  application  for 
mandauf.qs. 

The  motion  to  transfer  filed  in  the  lower 
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court  is  as  foUows:  "Now  copies  Louis  G. 
Hummel,  attorney  for  Anna  F.,  Young,  George 
L.  Young,  and  Mannlerre  E.  Young,  persons 
Interested  In  the  estate  of  said  decedent  and 
owners  of  an  undivided  ope-thlrd  Int^est  of 
said  estate  and  represents  to  the  court:  (1) 
That  petitions  have  been  filed  In  this  court 
In  the  above  estate  for  granting  letters  of 
administration.  (2)  That  proceedings  axe 
pending  in  this  court  for  the  settlement  of 
said  estate.  (3)  That  part  of  the  estate  of 
said  decedent  is  in  Santa  Cruz  county,  Ariz., 
and  part  in  Pima  county,  Ariz.,  and  that  the 
courts  of  both  counties  liave  therefore  con- 
current Jurisdiction.  (4)  That  Santa  Cruz 
county,  Ariz.,  adjoins  the  county  of  Pima. 
(5)  That  William  F.  Cooper,  tb«  presiding 
Judge  of  the  superior  court  of  Pima  county, 
state  of  Arizona,  is  disqualified  to  act  in  said 
estate  and  proceedings  as  more  fully  set 
forth  in  the  affidavit  hereto  attached.  Tliat 
said  parties  by  their  attorney  therefore  move 
tite  court  for  an  order  transferring  the  en- 
tire estate  and  proceeding  to  the  superior 
court  of  an  adjoining  county,  and  further 
move  that  the  superior  court  of  the  county 
of  Santa  Cruz  be  designated  as  such  court 
to  which  the  estate  and  proceeding  is  order- 
ed to  t)e  transferred." 

It  is  not  necessary  to  state  what  is  set 
forth  in  the  affidavit  of  the  attorney  for  the 
relators  referred  to  In  the  motion.  Suffice 
it  to  say  that  the  affidavit  is  a  general  griev- 
ance against  the  conduct  of  the  Southoa 
Arizona  Bank  &  Trust  Company,  as  adminis- 
trator of  said  estate  In  the  performance  of 
its  duties  as  such  administrator,  which  the 
relators  denounce  as  outrageous  conduct,  and 
because  the  Judge  of  the  superior  court 
would  not  give  to  relators  such  relief  from 
said  alleged  outrageous  conduct  on  the  part 
of  the  administrator  as  they  felt  themselves 
entitled  to.  The  affidavit  of  the  attorney 
says  in  closing:  "That  from  the  procedure 
and  conduct  and  recoM  of  the  proceedings 
of  this  estate,  this  afllant  affirms  and  believes 
that  said  William  F.  Cooper  is  disqualified 
to  bear  the  matters  pending  herein,  and  is 
iwevented  from  giving  a  fair  and  impartial 
opinion." 

[1]  It  la  provided  in  article  22,  i  2,  of  the 
State  Constitution,  that  "all  laws  of  the 
territory  of  Arizona  now  in  force,  not  repug- 
nant to  this  Constitution,  shall  remain  in 
force  as  laws  of  the  state  of  Arizona  Until 
they  expire  by  their  ovra  limitations  or  are 
altered  or  repealed  by  law;  Provided,  that 
wherever  the  word  'territory,'  meaning  the 
territory  of  Arizona,  appears  In  said  laws, 
the  word  state  shall  be  substituted."  And 
in  section  8  of  said  article  that  "when  the 
state  is  admitted  into  the  Union,  and  the  su- 
perior courts,  in  their  respective  counties,  are 
organized,  the  books,  records,  papers,  and 
proceedings  of  the  probate  c&aft  In  each 
county,  and  all  causes  and  matters  of  admin- 
istration pending  therein,  shall' pass  into  the 
Jurisdiction  and  possession ,  of  the  superior 


court  of  the  same  county  created  by  this  Cob- 
stltution,  and  the  «ald  oourt  shall  proceed  to 
final  Judgment  or  decree,  order,  or  other  de- 
termination, in  the  several  matters  and 'caus- 
es with  like  effect  as  the  probate  court  mlgbt 
have  done  if  this  Constitution  had  not  been 
adopted."  These  Constitutional  provisions  In 
our  opinion  determine  what  law  governs  the 
superior  court  In  an  application  for  a  change 
of  venne  in  proceedings  in  probate  pending 
in  said  court,  which  were  in  process. of  ad- 
ministration in  tlie  probate  court  when  the 
Constitution  went  into  effect  By  virtue  of 
the  constitutional  provisions,  the  anperior 
court  proceeds  to  final  Judgment  or'  decree, 
order,  or  other  determination  In  the  several 
matters  and  causes  with  like,  effect  as  the 
probate  court  might  have  done,  and  the  laws 
of  the  territory  in  force  and  not  repugnant 
to  the  Constitution  remain  in  force  as  laws 
of  the  state  governing  such  procedure.  The 
disqualifications  of  a  Judge  to  act  in  probate 
matters  will  be  found  in  paragraph  1701,  R. 
S.  Ariz.  (Olv.  Code)  1901,  as  follows:  "No 
probate  court  shall  admit  to  probate  any 
will,  or  grant  letters  testamentary  or  of  ad- 
ministration, in  any  case  where  the  Judge 
thereof  is  interested  as  next  of  kin  to  the 
decedent,  or  as  a  legatee  or  devisee  under 
the  will,  or  when  he  is  named  as  executor  or 
trustee  in  the  will,  or  is  a  witness  thereto,  or 
is  in  any  other  manner  interested  or  dlsqual- 
ifled  from  acting."  Paragraph  1702,  B.  S. 
Ariz.  (Civ.  Code)  1901,  provides:  "Wiioi 
a  petition  is  filed  in  the  probate  court  pray- 
ing for  admission  to  probate  of  a  will,  or  for 
granting  letters  testamentary  or  of  adminis- 
tration, or  when  proceedings  are  pending  in 
the  probate  court  for  the  settlement  .of  an 
estate,  and  the  presiding  Judge  of  the  court 
Is  dlsqaallfied  to  act  from  any  cause,  upon 
his  own  or  the  motion  of  ahy  person  interest- 
ed In  the  estate,  lie  must  make  an  order 
transferring  the  proceeding  to  the  probaj» 
court  of  aA  adjoining  county.  ♦  •  •••  p^rA- 
graph  1701  enumerates  particulars  where- 
in the  Judge  is  disqualified  by  reason  of 
being  Interested:  (1)  Where  the  Judge  is 
next  of  kin  to  the  decedent.  (2)  la  a  legatee 
or  devisee  under  the  will.  (3)  When  he  to 
named  as  executor  or  trustee  in  the  will.  (4) 
When  be  is  a  witness  to  the  will.  (5)  Or  Is 
in  any  other  manner  interested  or  dlgquall- 
fled  froiti  acting.  An  examination  of  this 
statute  will  readily  disclose  that  the  Judge  is 
disqualified  from  acting  in  matters  of  pro- 
bate when  he  Is  interested,  and  thei  Upds  or 
classes  of  Interest  are  recited,  in  the  statute. 
The  general  words,  "or  Is  In  any  other  man- 
ner Interested  or  <llsquallfled  from  acting," 
following  the  enumeration  of  particular 
classes  of  interest,  are,  by  the  familiar  rule 
of  construction  known  as  ejusdem  generis, 
construed  as  applicable  only  to  the  classes  or 
things  of  the  same  general  nature  or  class 
as  those  enumerated.  In  other  words,  the 
yrord  "otiter"  .wlU  generally  b»  read  as  ''other 
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such  Uke."  -86  Oyc  p.  1U9;  21  Am.  ft  Kag.: 
Bncy.  I<aw,  p.  1012;  Sutherland  Stati|tory 
CoastruetlOB,  If  423-430.  .   . 

If  tbe  Legislature  bad  Istoided  tbe  general 
words  to  be  used  In  their  onreetrlcted  senae^. 
the7  would  hare  made  no  mention  of  tbe  par- 
tlcular  classes  of  interest  which  disqualifies 
the  Judges.  So  it  is  obviou^  wlien  It  I4  said 
In  paragraph  1702  tli^t,  when  the  JqAee  is 
disqualified  to  act  from  any  causei  be  shall 
transf^  the  proceeding!  to  anotber  court,  it 
means  when  lie  has  an  interest  in  the  mat- 
ter such  as  is  specified  in  the  statute,  or  has 
any  other  such  like  Interfsst,  and  is  not  nsed 
Ib  a  dlfiterent  connection  or  sen9e.from  that 
apparent  in  tbe  preceding  paragraph  of  tbe 
statute.  The  very  language  of  the  two  sec- 
tions precludes  any  other  idea.  We  hold  that 
the  general  statutes  regulating  change  of 
Traae  in  district  courts  are  not  applicable  to 
superior  courts  sitting  in  probate  matters, 
but  that  the  right  to  have  tbe  proceedings  in 
probate  matters  transferred  Is  dependent  up- 
on the  Judge  being  disqualified  in  some  par- 
ticnlar  recited  In  the  statute  or  other  sudi 
like  particular;  and  this  regardless  of  wheth- 
er the  Jurisdiction  of  the  superior  court  over 
the  estate  attached  by  virtue  of  the  Consti- 
tution, tbe  matter  then  pending  In  the  pro- 
bate court  of  a  county  on  the  date  of  admis- 
sion to  statehood,  or  whether  the  proceedings 
In  probate  are  initiated  in  tbe  superior  court 
as  a  court  having  original  jurisdiction  of  all 
matters  of  probate. 

[2]  There  Is  no  substantive  allegation  in 
the  petition  for  the  writ  of  Judge  Ck>oper's 
disqnallficatloh  to  act,  and  a  statement  in  an 
exhibit  filed  with  and  made  a  part  of  the  pe- 
tition cannot  be  taken  aa  a  sbtjst^ntlve  alle- 
gation and  supply  omiaslong  in  the  petition. 
MicPberson  y.  Hattich,  10  Ariz.  101,  85  Pae 
131. 

[I]  But,  waiving  this,  an  Inspection  of  the 
motion  and  the  aflldavtt  In  support  of  tbe 
motion  discloses  no  substantive  allegation  of 
statutory  dlsqualificatton  on  tbe  part  of  the 
Judge.  From  the  redtaltf  therein  it  mfty  be 
thkt  the  relators  feel  themselves  aggrieved  at 
the  decisions,  orders,  etc.,  occurring  In  the 
course  of  tbe  administration  of  tbie  estate, 
bat.  If  such  be  their  condition,  the  remedy 
Is  by  appeal,  and  not  by  mahdi&mns;  to  com- 
pd  a  i^Bsfer  of  the  proceedings  to  another 
county.  Mandamus  is  appropriate  to  compel 
an  Inferior  tribunal  to  perform  an'  act  which 
the  law  specifically  enjoins,  as  a  duty  result- 
lag  from  an  office,  trudt,  or  station,  but  It 
may  not  be  used  as  a  balm  to'assuage  dis- 
appointment or  t'emedy  grievances  of  'a  char- 
acter set  forth  by  the  petitioner  in  this'  case. 

The  peftltlon  Is  tfhbily  Insufficient  ib  au- 
thorise the  Issoancie  of  the  writ. '  I'fae  demur- 
rer theretifr  Is  sustained,  and  the  petition 
dismissed. 

CtTNT/lNGHAM   knd  ROSS,  J*.,  concur. 


(14  Arts.  SO) 
WEBSTEB  BROS.  MILUNO  CO.  ▼..BINa- 

HAM  et  aL 

(Supreme  Conrt  of  Arizona,     June-  14,  Idlj!. 

Rdiearing  Daoied  July  2,  1912.) 

1.  Saucs    (I   53*)^Ac!TioJi  JOB   Paicafr— JEvj- 

,      DKNCK— SuiTIOI«iNCy.  ,,  , 

In  an  action  against  a'  milling  comt>kny  for 
pric*  of  wheat  which  waa  destroyed  '  hj  fixej 
where  .  plaintiff  claimed  r.  that  the  wheat  haa 
been  sold  to.,  the  defendant,  and  defendant 
claimed  that  it  wa(  holding  the  trhe&t  merely 
ia  bailor,  held  that,  under  the  c<Yidenee,  the 
question  should  have  been  submitted  to'  the 
Jpry-  .    .  :      • 

[Ed.  Note.— For  other  cases,  see  Sales,  Cent. 
Dig.  II  146-151;  Dec  Dig.  |  B3.»] 

2.  Salbb    (I  si*)— Actios   Foa   Pmct— Bti- 

DKNCB— ADMISSraiLITT.  ' 

In  an  action  for  price  of  wheat,  which, 
after  being  stored  with  a  milling  company,  was 
destroyed  by  fire,  evidence  that  the  defendant 
was  carrying  insurance  on  the  grain  In  its  mill 
Is  not  admisiible^  to  show  its  bwnetshp  of  the 
wheat,  for  warehousemen  and  bailees  have  the 
right  to  insure  bailmeBts  for  tibeir  protection 
against  loss  which  might  occur  through  the 
negligence  of  their  servants,  agents,  or  them- 
selves. 

[Bd.  Note.— For  other  cases,  see  Bales,  Cent. 
Dig.  II  118-144,  1045;   Dec.  Dig.  |  52,*1 

8.  Sales   (|  358*)— Aotiox  tor  Pbic»— Eti- 

DBNck. 

In  an  action  against  a  milling  company  for 
the  price  of  grain,  which,  after  being  stored 
at  the  mill,  was  destroyed  by  fire,  where  de- 
fendant claimed  it  was  bailee  only,  proof  that 
the  company  had  safficient  grain  at  the  time  of 
the  fire  to  return  all  grain  in  storage  was  prop- 
erly refused,  where  there  was  no  agreement 
that  the  grain  in  suit  might  be  commiagled 
with  other  grain,  and  no  custom  to  that  effect  . 
was  shown.  ' 

[Bd.  Note.— For  other  cases,  see  Sales,  Cent. 
Dig.  I  1106;   Dec  Dig.  |  35&*] 

Appeal  from  District  Court,  Graham  Cotm- 
ty;   before  Justice  E.  W.  Lewis. 

Action  by  William  R.  Bingham,  WllllUa 
Blnghflin,  Wallace  Bingham,  and  Oliver  Bln^ 
ham,  copartners,  doing  business  under  the 
firm  name  of  the  Bingham  Thresher  Coni- 
pany,  against  tbe  Webster  Bros.  Milling  Com-  ' 
pany.  From  a  Judgment  for  plaintiffs,  de- 
fendant appeals.     Reversed  and  remanded.    ' 

This   action  grows  out  of  the  following 
facts: 

The  appellant,  Webster  Bros.  Milling  Com- 
pany, an  Arizona  corporation,  was  engaged  la 
the  business  of  general  milling  and  the  buy- 
ing and  selling  of  grain  and  bay  at  Thatcher, . 
Ariz.,  during  the  month  of  June,  1010,  fii^' ' 
for  some  years  prior  thereto.     W.  R.  Blng-  . 
ham,  one  of  the  partners  of  tbe  appellee^, 
about  June  2,  1010,  and  Oscar  Webster,  an 
officer  of  appellant,  had  a  conversation  which 
Bingham  says,  as  near,  as  be  can  recall,  was 
as  follows:     "I  asked  Mr.  Oscar  Webster 
what  we  would  do  with  the  grain,  as  there 
had  been  no.  price  set  on  grain  at  that  timei. 
I  had  been   in  the  habit  for  a  good  many  . 
years  of  always  putting  my  grain  In  the  mUl, 
and  he  said:    There  has  been  no  price  set 
on  grain.'    I  rn^'Id:    'What  are  we  going  to  do 
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about  It?* -He  says:  Ton  can  pnt  It  In  the 
mill,  andl  -will  giVe  you  the  golns  price,  or 
you  can  store  It.'-  "nils  was  the  first  con- 
versation' r  had  With  htm  about  the  gr^ln; 
About  flVe  days  after  that,  I  think  It  was,  I 
had  been  putting  some  grain  In  the  mill,  and 
I  ..told  htm  that  we.  Ifad  to  have  some  money 
to  pay  our  expaises,  and  that.my  grain  would 
go  at  the  going  price,  and  that  I  had  to  have 
some  money  to  pay  my  men,  afid  he  says, 
'Aai  right'  I  said  J.  would  lU^e  to  get  some 
money  now.  He  says:  'I-  haye  jnade  arrange- 
ments. I  am  a  little  short  of  money,  but  I 
have  tuade  arrangements  for  money.',  i  think 
he  saJd  In  regard  to 'all  moneys,  and  he  want-, 
ed^to  know  if  I  could  get  along  for  the  pres- 
ent with.  $50.  I  said  'Yes,'  and  he  gave  me 
$90.  About  five  dayd  later  after  that,  I  went 
lif  again,  I  think  it  was  on  the  next  Saturday 
night,, and  asked  bim  for  some  luoro  money. 
I  told  talm  I  needed  some  more  money  to  pa'y 
off  my  men.  He  sttld,  1.  didn't  get  my  mon- 
ey,' so  be, paid. me  $100  more."  ;0n  cross- 
examination  the  same  witness  testified:  "I 
asked  bim  <Wci>8(er)  it  there  Itad  been  auy 
price  set  on  grain,  and  he  said^  'No,'  and  he 
asked  What' we  wWe  going  to  do  with  our 
grain.  He  says :  'You  can  put  it  in  the  mill, 
and'  I  will  pay  you  the  going  price,  or  you 
can  store  It.'  Had  no  other  conversation  at 
this  time  btber  than  I  have  stated.  I  com- 
menced to  haul  grain  right  at  that  time,  ibut 
cannot  state  whether  or  not  I  commenced  to 
haul  before'  we  had  any  additional  cottversa-' 
tlbns.  I  bad  hauled  some  grain,  though,  pri- 
or to'  my  second  conversation.  No  one  pres- 
ent at  these  conversations.  He  and.  I  were 
alone.  We  had  no  more  conversations,  ex- 
cept I  asked  him  for  money." 

.,Tbe  19III  aiid  its'  contents  w^re  destroy^ 
by 'fire  on  the, 23d  day  of  June,  1910.  Ap- 
pellees took  .memorauduip  receipt^,  of  grain 
as  it  was  stored  in  the  mill,  and  these  re- 
ceipts were  introduced  as  part  of  Bingham's 
testimony,  and  appended  to  the  receipt  was 
this  writing:  "This  la  not  a  final  receipt 
only  a  memorandum  of  your  sacks  and  the 
amount  of  grain  received  by  us  less  screen- 
ings and  shrinkage.  Please  retain  this  slip- 
for  final  settlement."'  The  above  constitutes 
all  of  the  evidence  of  appellees  bearing  on 
the  contract  or  agreement  between  the  par- 
tips.  ^ 

'■Webster,  on  behalf  of  appellant,  testified 
ajr  follows:  "Hfe  (Bingham) ^ys,  'Webster, 
what  about  this  grain?'  •  •  •  I  says, 
'What  about  It?"  He  says,  "The  price  Is  pret- 
ty low,  and  I  don't  want  to  sell  for  that 
price.'  He  says,  '1  hat-e  got  a  payment  to 
make  on  my  machine  in  September  some 
time,  and  I  don't  have  to  sell  until  that  time, 
and  I  would  rather  make  some  ar'rangements 
to.  store 'it.'.  1  said,  'All  right,  you  can  store 
the  grain  here  until  threshing  la  all  over' 
with,  and  you  can  com^ .  th^n  and .  we  will 
settle  up.*  And  t  said,  'I  will  give  you  the 
pi^  at  the  time  we  settle  \UK  U  the  grain 


rlB6«,  you  can  hav«  too  pride' of  the  grain.' 
He  says,  'What  about  miy  runnfog  ^tpenses?* 
I  said,  Tou  can  draw  expenses  for  necessa- 
ries and  coal.  As  yon  draw  this  money,  we 
will  take  the  grain  for  that  aUionnt  at  the 
going  price.*" 

.  The  19,040  pounds  of  wheat  disposed 
of  by  appeHant  'was;  -loaded  on  board 
cars  by-appellees  from  wagons 'and  shlp^^ied 
to  Globe  by  appellant  ft  wasnot  stored  In 
appellant's  mill  at  inytlme.  '  Hi  further 
stated'  that  appellees'  Wfflre  given  credit  for 
grain  i^hlpped  or  disclosed  of,  and  that  soon 
after  the  fire  tftey  demanded  pay  for  all  of 
the  grain  stored.  '  It  was  in  'evidence  that  It 
wai  customary  for  the  farmers  to  store 
wheat  and  b^r)(^y  w:lth  appellant;  that  at  the 
tliue  of  the'  fire  different  people  had  grain 
stored  with  it  for  which  no  charge  was  made. 
He  further  testified : '  "When  we  gave  the 
storage  receipt,  the  receipt  said  we  wasn't 
responsible  for  grain  lost  by  fire.  We  gave 
.them  a  memorandum  receipt  lintll  the  grain 
w;hs  screened,  and,  when  they  returned  ithls 
receipt,  we  gave  them  a.  receipt  for  storage. 
Mr.  BingbaOi's  g^aln  ta^d  not  been  screened." 

J.  J;  ^  Blrdhd  '  testified  for  appellant  to  cer- 
jtain  adiplBslons  of  Walli^ce  and  Kube  Bing- 
ham; 'Wlallace  saying  pn  the  day  of  the  fire, 
"They  would  be  the  heaviest  losers,  that  they 
had  about  $2,000  worth  of  grain  stored  In 
the  mill."  Birdno  testified  he' saw  and  asked 
Rube  "Bingham  tbie  next  day  If  what  Wallace 
told  blm  was  ^e,  and  be  said  '|Yes,"  tbey 
would  lose  about  $2,po0i  but  be  i^d  not  be- 
lieve the  boys  woyild  let  him  lose  U;'.or  thought 
he  was  loser  about  $2,000.       ... 

Tom  Moody,  wl^^s  for  apppliapt,  testified 
that  before  the  fire  he  bad  .a..$WYer8ation 
witb  Rube  Bingham,  In  which,  in  ^answer  to 
the  auestion,  "What  are  you  getting  for  your 
grain  tblf  year?"  Mr;  ^lngbam.  said:  *"I 
am  }u9t  drawing  money  for  expenses  and 
storljog  tbe  balance  to  pay.  expenses  at  the 
reg]il«r  price.'  He  says;  'I  am  drawing 
money  to  pay  my.  expfflises.and,  storing  tbe 
balance  for  the  regular  price.' "  Rube  Bing- 
baDji  denied,  these  conversations. 

T.be  f  o|:egotog  Is  all  of  the  evidence  touch- 
ing tbe  agrefmoent  of  tbe  parties  hereto. 
But  bearlQg  on  the  transacUoB,  and  as  ap- 
pellees contended  for  tbe  puinMse  of  showing 
that  appellant  exercised  acts  of  ownerahlp 
of  the  grain  in  question,  tbe  court  permitted 
appellees  to  show  that  appellant  had  $1,500 
Insurance  on  barley  and  $1,600  Insuranqe  on 
wheat  or  flour,  and  thjat.the  same  was  col- 
lected after  the  fire.  Tbe  evidence  Is  not 
cl^ar  on  this  point,  as  to  whether  this  insur- 
ance covered  the.  grain  of  appellees.  Prior 
to  tbe  fire .  appellant  bad  dlsiposed  of  18,501 
pounds  of  barley  at  $1.10  per  hundredweight 
and  15,040  pounds  of  wheat  at  $1.40  per 
hundred  weight  and  had  entered  credits  to 
appellees  for  $415.21, .  the  amount  reaUced. 
Api)ellant  bad  paid  thereon  in  cash  and  coal 
$204.65  before  tbe  fire  In  July,  and  aft«  tbe 
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Sr^  kBA  ^d  in  coal  $73.46,  leaving  a  balance; 
due  as  adbtlttei  by  appellaat  Vt  1187.10.  Ap- 
pflieAS  bgd  stored  and  delivered  to  .ftHHstlaEnt 
^,8S$  pou^da '  o(  wtian):,  and  67,73&  po^ndp 
of  barley.  Appellant  offered  to  ahow  that  it 
Had  ebou^'  wbeat  and  barley  on  band  to  pay 
611  storage  wheat  and  barley  at  tbe  time  of 
tbe  flrO).  but,  on  objection  of  appellee^  ibh 
offer  waa'dteallowed. 

On  ^notion  of  appellees,  a  directed  ▼erfl.lct 
was  rtodefed  against  appellant- fo*  $W9.S7, 
\rblc&  sum  It:  Is  dgreed  Is  tbe  correct  amount, 
p^iOTl404  tb9  ftbq^e  fs^cta  constltutt^  a  sale 
of  tbe  grain  to  tbe  ftppeUant 

.   Baw4lM  ft  Little,  of  Globes  lor  appellant 

VNderlck'S.  NsM,  of  Cllobe,  for  appelleea. 

'■     ,  ■  -.'•■-  ' 

■  ■  (  .        ■  ■    ' '      .    "  ■'  .  *  '  . 

HOSff,  i:  (after  atatinit  tbe  facta  as  abore). 
•Th*  apfi*elIknt>'K(is  ttade-severtilasslgniaents 
of  error,  most___of  wblcji  ai'e  too  indefinite  to 
call  atten^iaa'-'of  this  court  to!  tf\e  errors  as- 
signed. We'  think  that'  attorneys  bringing  cas- 
es to.  tbls  court  should  bet  careful  to  observe 
that  rule  of  the  oourt  which  requires  that  "all 
.fwslghments' of  error  ni,ust 'distinctly  specify 
easbgroupd  ef  error  relied'Ui)oii,  and  the  par- 
ticular ru^ng  wmpl^.ined  of."  However,  we 
tblnk  there  is  su^cient  of  subs^nce  in  the 
assignments  made  by  the  appellant  that  we 
"ai*  i^le'to'ieiaftiliie  the  record  In  the  follow- 
•Ing  three  respects:  That  the  lower  court  cdm- 
'mitted  feirors  (1)  In  Instructing  the  Jury  to 
rettirn  a  verdict  for  appelleetii  <5)  In  piertnlt- 
tlng  appellees  to  prove  that  the  appelant. Bad 
Instrrance  on  wheat  and  barley  in  storage; 
and  (3)  in  refusing  tbb  Offer  of  evidence  by 
appellant  that  it  had  on  faafad  biiMiclent  g^in 
"to  return  all  storage  grain.  •" 

ni  1.  It  is  the  conteBtib^ 'ot  appellees  that 
tb«  ovldence  edncliistvely  shows'  that  the 
transaction  ynU  a  sale,  and  that  the  a;ppel- 
lant  was  debtor  tt>  the  appellees  for  th«  value 
of  grain  at  the  "Agoing  price,"  and  tbe  ap- 
pellant'Intiists  that  the  transaction  was  a 
1)allmetit;  'Whether  it  waS  one  or  the  other 
depends  ■np<in'  the'  intention  of  the  parties  to 
the  contract  Bingham,  one  of  the  appel- 
lees, testified  that  Webster,  wtio  was  an  offi- 
cer of  an4  represented  the  appellatit'ln  mak- 
ing tb«  contract,  said,  "Tou  cab  put  it  (tbe 
grain]  In  the  mill,  and  I  Will  give  ^ou  the 
goTnt:  price,  or  you  can  store  It."  Froip  this 
language  it  cannot'  be  said  to  be  a  ^1e.  Ap- 
pellees began  at  once  to  place  their  grain'  in 
appellant's  mill,  but  did  not  announce  then 
nor  later  whether  tl)ey  would  take  the',  "go- 
ing price"  or  store  the  .grain.  Appellees  dldi 
however,  a  few. days  atter  ask  for  and  Vere 
given  $50  and  a  little  later  $100  by.  appeU 
lant  "to.  pay  ezpenseo."  At  the  time  of  the 
first  of  Xbese  payments  Bingham  said  that 
he  told  Webster  that  his.  grain  i'woul^  go  at 
th»  going  ^rice,".  and  that  h«  had  to  have 
some  money  tp,  pay,, bis  men,  and  that.  Web^ 
■tar  paid  1^1  xlj^ht.,  I^  avl^eaca  sbMidi^s 


aioMe  aM  tti«mttadlDta*rnilgM(%A>lb»  too- 
«tnwdiKaanMeBtionoD:t]Mp«cto(  Blsgban 
tff.  atUftoim  gntn  lat:  tto  '"•otoc  prioa,"  aad 
AnMiaoiidCaeaMe  tta«Eelii><iby.  appellant>  Bo^ 
iWelwter,  foi  aweUant;;  teMlflbd  Otat  :Bli)«- 
ham  aald.  tft  Jtimi  10  the  .flrat  eunreraation: 
"The  |>ries  te  piMM7.1«wv.aad-:I'd<Bi't  wast 
to, sail  foe  itbat  pilca.  I  tnrm  got. a>  payment 
to  make  ««>  mj;  jaadilna  tn  J^eytepiheK  sone 
time,;  and  donit  :bave  tft  'aeU;  it  iwitU'  ttaat 
time,  and  I  would  ratbar  tpake  aoibe  to- 
Tsagements  to  atiwe  dt>'.  I  caid?  'All'  fight, 
von  ean  atorOitbe'giOBlii/hcre  nntU  titresUag 
la  aH  oveor  Wiith^and  eanooiae  then  and  we 
will  settle  np. '  il.tlMt  grain  rises  yon.caft 
have,  tbe  prim  of  the  grain.'  Be  says: 
'What  about  my  rnnning  exptiOtMtT-  I  said: 
'You  can  draw  groor  esDcases  <er  neoeesariea 
and  coal..  (As  you  dmv  this -jnonar,  we  wtH 
take  the  grain  for  that  aitfonnt  at  the  go- 
ing price.';'  .  .  .  '  I 
I  The  stftteaaenta  of  the  transaction  and  tha 
oonrarsatioba  hetwteu  the  parties  inV(Hve  a 
sharp  conflict  Appellant's  evidence,  if  b» 
Ueved»  wenld.show<  that;  the  grain  was  taken 
by  it  Is  storage  itith  ttteagreefnSntand.niv- 
derstaading  that  It  might  ship  and  diapdae 
of  <!wtBin.  portions,  acdottntiztg' to  tbe.appel>- 
lees  for: thoi same  at  the  g<^ng  price,  for 
which  the  appellant  was  to  pay  the  aiipeUees 
daqh  for  imtalng  and'  necessary  expenses  and 
toanpiiy 'the  appellee  with  ooal.  Wbat«ret 
grate  was  left,  over  after  UMse  dftdnctloaa 
was  to  ba  kept  in  storage  until  after  the 
tfaifesUng  was  all  done.  As  tbe  grain'  was 
delivered'  at  appellant's .  mill,  receipts '  wire 
Issued  to  appeliees,  and  on  them  was  tfalt 
stateqient:  'Tbials  not.-a  final  recselpt  only 
a  memorandum  .  of  your  sacks-  and  tbe 
amoHPt  of  grain, received  by  .as  lesaacreen- 
Ings.ADd  (Shrinkage).,  Please  retain  this -slip 
for.  final  settlement"  ..This  do^  not  purport 
to.  be,  a  vracebouseman's  receipt,  but  a  mesf 
memorandum  evidencing  that  appellant  had 
received .  from  appellees  some  grain .  to  b^ 
held  for  shrinkage  "and  screening,  Webster 
testified  that,  after' the  screening,  the  meip 
prananm  receipt  was  returned  and  storage 
reiielpt?  were  ,issued  which  provide  that  ap^ 
pellant  "was  not  responjdble  for  grain  lost 
by  flre.**  It  will  be  seen',  that  the  weight  of 
the  grain 'upon"' which  It  was  agreed  that  a 
settiemenl  sHbuld'hemadehad  riot  been  as'r 
certalneA.  The-  '•shrinkage"  contemplated 
bad  not  been  determliled,  nor  ha-d  th6  depre- 
ciation in  weight  The  memorandum  re<!elpt 
then  doesr  not  sustain  tbe  contenttoh  that  tbe 
traAsactlMi  was' a  sale,  b«t  tends  to  show  a 
lallnent  only.  The  evidence  Was  that  at 
the' time  of  tbe  fire  other  fancem  had  their 
grain  stored' with  appellant  andthat  It  was 
enstooMlry' for  them  to  do  so,  and  that  appel- 
lees bad  stored  their  gaUn  ■-«rlth:lt  in  prBvl« 
ous  years. 

..'Jft,J^,BlT<lao' testified  that  Wallace  abd 
Bube  Bingham  told  him  after  thff  flse  that 
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ther  wen  hedTy  Idwn.  Ton  Moody  tartt- 
fled  that  Rube  RlnKhftin  told  blm  botor*  tho 
flr«  tlMt  bis  grain  was  In  frtorage  wlUi  ap- 
pellant. It  will  be  seen  tbat  there  is  a 
■trlklng  conflict  In  the  evidence  aa  to  wbat 
the  contract  was,  and,  Inasmuch  as  con- 
tracts of  this  kind  are  sobject  to  the  same 
mie  as  other  contracts,  the  ffieatlng  ot  the 
minds  of  the  parties,  we  think  the  qnestlon 
of  sale  or  bailment  should  have  been  sub- 
mitted to  the  JU17. 

{2]  2.  The  ftet  that  the  appellant  was 
carrying  insurance  on  the  grain  in  its  mill 
Is  not  necessarily  evldenco  of  ownership. 
Warehousemen  and  bailees  have  a  right  to 
Insure  bailments  for  their  protection  against 
loss  that  might  occur  through  the  negligence 
or  carelessness  of  their  serrants  or  agents  or 
themselTCS.  19  Gy&  688,  note  20;  Dawson 
T.  Waidheim,  80  Mo.  App.  52;  Pelzer  Mfg. 
Co.  T.  Sun  Fire  Office,  36  S.  C.  213,  IB  S.  B, 
682;  Baxter  t.  Hartford  P.  Ins.  Co.  (C.  C.) 
12  Fed.  481.  In  a  salt  of  this  kind,  brought 
and  prosecuted  upon  a'  contract  of  sale,  it  is 
not  competent  as  evidence  of  a  sale  to  show 
Huit  the  defendant  had  insured  ttie:  grain 
when  the  defendant  denies  the  sale  and  al- 
leges a  contract  of  bailment  for,  as  alMve 
stated,  he  has  a  right  to  Insure  the  l>ailed 
property. 

[t]  8.  The  offer  on  the  part  of  the  appel- 
lant to  show  that  It  bad  in  its  milt  grata 
sufficient  to  return  all  grain  on  storage  at 
the  time  of  Are  was  properly  refused.  Had 
the  offer  been  to  prove  that  appellant  had 
all  of  the  grain  of  appellees,  except  such  as 
had  been  disposed  of  under  agreement  of  the 
parties,  it  would  have  been  error  to  refuse 
It.  There  is  no  evidence,  however,  of  an 
agreement  that  the  grain  might  be  commin- 
gled with  the  grain  of  appellant  and  others 
With  the  right  in  the  appellant  to  take  from 
ft  at  pleasure  and  appropriate  it,  on  condi- 
tion of  Its  procuring  other  grain  to  supply 
the  place  of  tliat  taken,  nor  is  any  custom  of 
that  kind  shown  to  exist  In  the  community. 
If  such  had  been  the  agreement  or  such  a 
custom  had  been  proved,  the  offer  would 
have  been  proper.  Fleet  v.  Hertz,  94  Am. 
St.  Rep.  220,  note  B ;  Bice  v.  Nixon,  97  Ind. 
97,  49  Am.  Bep.  430;  Brets  t.  Diehl,  117 
Pa.  589,  11  AU.  893,  2  Am.  St  Rep.  706; 
Dole  T.  Olmstead,  36  111.  150,  85  Am.  Dec, 
897;  HaU  v.  PUlsbury.  43  Minn.  33,  44  N. 
W.  673,  7  L.  R.  A.  529,  19  Am.  St  Rep.  209. 

Under  all  of  the  facts,  we  believe  the  Jury 
aright  reasonattly  have  found  the  transaction 
detailed  by  the  wltaeasea  was  a  contract  of 
bailment'  and  not  of  sale.  The  Judgment  of 
the  lower  court-  is  rttversed,  and  the  ease  is 
remanded  to  the  superior  court  «f  Graham 
county  flar  &  new  trial.  < 

FRANKLIN,'  01.  J^  and  CimNINGHAM, 

S~  cononx^  ■     > 


04  Aria.  U« 
OIAMOND  T.  JAOQUTTH.  t 
(Supreme  Court  of  Arisoaa.    June  29,  1912.) 

1.  PsAUDs,  STATun  or  (|  44*)— BitFLOTifsin 

COIfTBACTS. 

A  coDtract  of  employment  to  serve  as 
manager  of  a  mercantile  business  for  one  year 
at  a  salary  of  $150  montiily  and  2  per  cent  on 
the  ^ross  sales  made  during  such  period  falls 
withm  the  statute  of  frauds.  Civ.  Cods  1901« 
par.  2608. 

[Ed.  Note.— For  other  cases,  gee  Frauds, 
Statute  of,  Cent  Dig.  if  66,  92;  Dec.  Dig.  1 
44.*] 

2.  FbaCDS,     STAhTTTB    OF     (J    129*)— BWPLOT- 
HENT   CONTBACtS— Past    PKBrOBVANCC. 

A  verbal  contract  of  employment  to  servs 
as  manager  of  a  store  for  oue  year  at  a  salary 
of.  $150  monthly  and. 2  per  ,«eot  on. the  gEoas 
sales  was  taken  oat  of  the  statute  of  frauds 
(Civ.  Code  1901,  par.  2696)  bv  full  perform- 
ance on  tha  employe's  part  aad  part  perform- 
ance by  the  employer  by  makmg  the  $190 
monthly  payments. 

[Ed.  Note.— For  other  casML  see  Frauds, 
Statute  of.  Cent  Dig.  if  287-2^;   Dec.  Dig.  1 

Appeal  from  District  Court,  Marlcopit 
County;    before.  Justice  Mward  Kent 

Action  by  William  Jacquith  against  Ike 
Diamond,  doing  business  as  N.  Diamond  & 
Brother.  Judgment  for  plalntltF,  and  de- 
fendant appeals.    Affirmed. 

The  appellee  brought  his  action  In  the 
lower  court  against  the  appellant  alleging 
that,  In  the  month  of  June,  1909,  he  entered 
iuto  a  verbal  contract  with  the  defendant  to 
act  as  manager  of  defendant's  mercantile 
business  and  general  merchandising  store  in 
the  city  of  Phoenix  for  the  period  between 
the  15th  day  of  October,  1909,  and  the  15tb 
of  October,  1910;  the  appellant  (defendant 
below)  agreeing  to  pay  as  compensation  $150 
per  month  and  2  per  cent  on  all  gross  sales 
made  in  said  store  under  appellee's  manage- 
ment over  the  sum  of  $144,000.  Appellee 
further  alleged  that  the  gross  sales  of  said 
business  amounted  to  $273,107.79,  and  that 
his  percentage  at  2  per  cent  en  the  gross 
sales,  over  the  sum  of  $144,000,  was  the  sum 
of  $2,582.14.  Appellee  alleged  the  payment 
of  the  salary  of  $150  a  month,  or  $1,800,  on 
account  and  alleged  that  there  was  still 
due,  under  bis  contract  $2,582.14.  He  al- 
leged tiiat  he  performed  each  and  every 
service  required  by  him  to  be  performed 
under  the  provisions  of  the  contract  The 
appellant  in  his  answer  denied  that  he 
ever  agreed  to  pay  any  percentage  and  al- 
leged that  prior  to  October  18,  1009,  in 
the  city  of  New  York,  he  hired  appellee  un- 
der a  verbal  contract  to  work  from  month 
to  month  as  manager  of  the  dry  goods  and 
notions  department  of  his  store  at  the 
agreed  price  of  $150  a  month,  and  for  no 
other  compensation  whatsoever.  Appellant 
alleged  paytneiit  in  full  of  the  stipulated  sal- 
ary. The  defendant  by  way  of  demurrer 
and  answer,  set  up  the  provisions  of  the 
statute  of  frauds, '^requlrtiig  coiAr^cts  and 
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ngreementa  not  to  be  performed  wltbin  om-, 
year  to  be  In  writlntr-  It  was  stipulated  tn 
the  trial  of  the  case  that  the  gross  sales  of 
appellant's  business,  from  October  15,  1009, 
to  October  15,  1910,  amoonted  to  |273,107.79. 
Appellee  testified:  "There  w«re  no  percent- 
ages to  be  paid  until  the  ttxpiratlon  of  the 
year.  If  I  didn't  stay  my  year  out,  I  didn't 
get  any  percentage."  !%•  evidence  shows 
that  at  the  time  the  contract  was  mtered 
into  between  the  parties  appellee  was  in 
Phoenix;  that  be  was  making  arrangements 
to  more  himself  and  family  to  Connecticut 
with  a  view  of  entering  business  there;  that 
he  did  in  fact  go  to  Connecticut,  after  the 
contract  was  concluded,  on  a  visit, 'attd  re- 
mained there  a  couple  of  months;  that  he 
met  appellant  in  New  Tork  and  had  several 
conversations  with  bfm  concerning  his  em- 
ployment, the  details  of  which  were  dis- 
cussed between  them;  that  with  bis  family 
he  returned  to  Phoenix  and  entered  upon  the 
discharge  of  his  labors  for  the  appellant, 
continuing  to  work  for  him  the  entirie  year. 
The  appellee  also  testified  that  he  bad  re- 
ceived from  the  appellant  ?450  in  cash  and 
$107.10  in  goods,  amounting  In  all  in  cash 
and  goods  to  $557.10.  The. cause  was  tried 
to  a  lury,  and  the  jury  returned  a  verdict 
in  favor  of  appellee  for  the  slim  Of  $2,582.14, 
less  the  amount  of  the  counterclaim  for  cash 
and  goods  paid  and  advanced  to  appellee 
by  appellant,  amounting  to  $557.10.  The 
judgment  followed  the  verdict  and  was  for 
$2,025  and  legal  interest,  and  costs  in  the 
sum  of  $105.30.  From  this  judgment  and 
the  order  overruling  motion  for  a  new  trial 
an  apiieal  is  taken. 

Klbbey,  Bennett  &  Bennett  and  Bamett 
B.  Marks,  all  of  Phcenlx.  for  aHwUant  O. 
P.  BuUard  and  Alexander  &  Ohrlsty,  all  at 
Phontlx,  for  appellee. 

ROSS,  J.  (after  stating  the  facta  as  above). 
ri]  The  appellant  relies  upon  .  paragraph 
2696,  Revised  Statutes  of  Arizona  (Civil 
Code)  1901,  for  a  reversal  of  the  judgment 
of  the  lower  court  That  paragraph  is  as 
follows:  "(Section  1)  No  action  shall  be 
brought,  in  any  of  the  courts  in  any  of  the 
following  cases,  unless  the  promise  or  agree- 
9ient  upon  which  such  action  shall  be 
brought,  or  some  memorandum  thereof,  shall 
be  in  writing  and  signed  by  the  parties  to 
be  charged  therewith,  or  by  some  person  by 
Mm  thereunto  lawfully  authorized:  •  *  * 
(5)  Upon  any  agreement  which  is  not  to  be 
performed  wltbin  the  space  of  one  year 
txojon  the  leaking  thereof." 

Under  siipUar  statutes,  it  has  been  held 
that  verbal  contracts  not  to  be  performed 
within  a  year  are  not  void,  but  voidable. 
The  language  forbids  the  bringing  of  an  ac- 
tion, but  does  not  declare  the  contract  void. 
20  Cyc.  279  A.  2. 

Clearly  the  contract  here  sued  on  falls 
within  th^  status  of  frauds. (20  Cyc  198  B) 


'and.  Is  not  enfoiaKable,..aqlees.  itii»  acts  of, 
the  parties  to  it  ta]Le  it  put  of  the  statute. 
The  plaintiff  (appellee)  .alleges  that  be  was, 
to  receive,  under  hi*  Mze^n^ent,  "as  compen- 
sation,  *  *  *  the  sum  of  $150  per  month 
and  2  per  cent,  on  all  gross  sales  made  In 
said  store  and  business  under  the  manage- 
ment of  said  plaintiff  over  and  above  the 
sum  of  $144,000."  Thlv  was  the  contract 
sued  on.  The  percentage  was  as  much  a 
part  of  Us  salary 'i)s  was  the  $150  per  month. 
It  was  not  ascertainable  -nt  the  date  of  the 
contract,  n6r  at  any  time  before  the  end  of 
the  year,  but  at  the  end  of  the  year,  by  a 
simple  process  of  arithmetical  computation 
on  the  excess  over  $144,000  the  plaintifTs 
salary  could  be  known.  The  fixed  part  of 
the  plaintifF's  sadary,  $150  per  month,  and 
the  percentage  $2,582.14  added,  determined 
the  year's  compienMttlon 'to  be  $4,382.14. 

The  question  as '  to  J  whether  the  contract 
alleged  by  tfte  aifiKiHe^'i^as,  in  fact,  the 
contract  of '  the  parties'  or '  not,  and  as  to 
whether  appellee'  fiitd'  performed  all  of  its; 
terms  and  conditions,  was  submitted  to  s. 
jury,  and  that  jury,'  by  Its  verdict,  found  la 
favor  of  the  appellee. 

The  item  of  $150  per  nlonth  was  no  more- 
a  part  of  the  contract  for  salary,  nor  .any 
less  a  part  tliereof,.  than  the  item  of  per- 
centage. 

[2]  The  question  Is,  then,  the  appellant 
hayiog  partly  performed  the  contract,  by 
monthly  payments,  and  the  appellee  having 
fully  iperformed  on  his  part,  does  this  part 
performance  by  one  of  the  parties  and  full 
performance  by  tbe  other  take  the  case 
out  of  the  statute  of  frauds? 

This  is  a  case  of  first  Impression  in  this 
jurisdiction,  and  we  are  therefore  not  bound 
by  any  decision  of  this  court;  but  we  are 
at  liberty  to  adopt  that  viewi  of  the  law  that 
appeals  to  us  as  most  consonant  with  rea- 
son and  justice.  If  it  were  an  executory 
contract,  we  would  not  hesitate  in  holding  it 
unenforceable;  but  the  fact  is  that  it  has 
been  executed  by  appellee  and  largely  by 
appellant 

MacDoiiald  v.  Crosby,  192  lU.  283,  289,  61 
N.  E.  505,  507,  announced  this  rule:  "It  is 
insisted  that  the  court  erred  in  sustaining 
the  demurrer  tp  the  jileas  setting  up  the 
statute  of  frauds.  Thp  first  plea  Is  that  the 
promise  declared  -upon  was  not  to  be  per- 
formed within  one  year;  and,  the  second, 
that  whatever  promise  was  made  by  the  de; 
fendants  was  a  promise  to  answer  for  th^ 
debt  of  Mr.,  Crosby.  As  to  the  first,  the  de- 
murrer vfSA  properly  sustained,  on  the  ground 
that  the  contract  declared  ppon  was  fully 
and  completely  performed  upon. the  part  of 
the  plaintiff,.  a;id  nothing  remaine<^  to  .t^« 
done  by  the  defendants  but  to  pay  the  mpn- 
ey.  Curtis  v.  Sage,  35  111.  22.  We  do  uqt 
understand,  under. the  rule  of  this  state,  that 
the  statute  of  CraudA  can  be  interposed;  as 
a  de£en(te  wi^eie  tb^  contract  la  .fully  per- 
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formed ' oil  the'piirt'  of  ti»'  tfttltfttfTr  >ln^6tft«ri 
wdtds,'the  Btatatd  OfftiMds  <iannot  bei  avail- 
ed of  tar  the pnrtXJstfofpAi-petnmngfl ftaud;" 

Id  liOwniain  r.  Sli^ts;  S24  Ind.  419-422,  24 
N.  B:  S51,  353  (7  L.  R.  A.  T84f,  the  OBUrt 
said:  '*Fhe  sale' add  dellrery  of  a  one-half 
Interest  In  the  inares  In  controversy  ta  not 
within  the  litatute  of  frauds,  because  It  was 
fuller  executed  by  Teuipleton.  The  atatnte 
lirohlbltlng  the  niatclng  of  contracta  not  to 
be  performed  within  one  year  has  no  .appli- 
cation- to  contracts  Whicih  h&ve  been  fulljr 
perfomed  by  one' of  the- parties."  ,    . 

The  Iowa  coutt^  la  Mulcphy  v.  De  Haaji, 
116  Iowa,  61,  ,62,  S9  N.  W..100,  in  pasaing 
Bpon  the  rigbt  of  an  employ^  to  recover  on 
&a  oral  contract,  said:.  "It  Is  conteoded  that, 
While  the  .petition,  states  •.«,■.  valid  caime  of 
aetion,  plalntlffproved  a  <!ontEact  wltbin  the 
statute:  of  frauda,>in  that)  according  to  his 
evidence,  he  was^not^  totcoflomence  work  on 
the  day  the '  cpnti^act  was  entered,  .into,  but 
a,t  some  future  time,  apd  that  the  contract 
was .  made  some  three  or  four  days  before 
he. actually  began  the  ,^ecvi£e.  Defendant 
mored  to  strike  ont  ,thla  .evidence,  because 
within  the  statute,  but  the  motion  was  over- 
ruled- He  also  challenges  the  l9structlons  of 
the,  court,  for  the  reason  that  thej'  ignore 
the  statute  of  frauds.  Itememberlng  that 
this  is  an  action  for  work  and  labor  perform- 
ed at  op  agreed  pirlce  per  month,  it  Is  diffi- 
cult to  see  how  .the  statute  of  frauds  afreets 
the  case.  Contracts  within  the  statute  are 
not  void,  and,  If  performed  or  partly  per- 
formed, they  are,  to  the  extent  of  such  per- 
formance, taken  out  'o'f  the  staiute.  '  When 
executed,  or  so  far  a.^  'eieci^ted',  Bbch  con- 
tracts .are  valid,  and  As  binding  as.  if  they 
had  be^ii  in  writing. '  This  $tatifte'  Was  not 
Enacted  for  the  purposp  of  aldi'ng'oiife  In  the 
perpetration  of  a  fraud,  but  to  secure  him 
from  the  consequences  thereof:  It  was  In- 
tended as  a  shield,  and  nbt  as  ,a  sword.  Ac- 
cording to  the  eTideiice,  defendant  had  the 
benefit  of  jplaintllTs  services,  and  he  cannot 
bfe  heard  to  say '  that  they  wpre  performed 
tinder  a  contract  which  Woold  hi^e  been  in- 
valid had  it  remained  executory  la  charac- 
ter.'* 

In  Marks  v.  Davis,  72  Mo.  App.  557-568, 
the  court,  after  revlev*lh^  the  MtssouW  cases 
bearing  on  oral  contracts, 'fof  labor  and  serv- 
iceis  not  to  be  performed  within  a'  y*ear,  said: 
"Ih'  yleW"of  this  line  of  decisions,  we  think 
^e  eah  safely  say 'that  the  rule  is  firmly 
established  in  this  state  that  a  full  and  com- 
i^Tete  performance  of  a  contract  by  one  of 
the  Contracting  parties  takes  th^  contract  oat 
lr>f  the  statute  of  frands,  and  that  the  party 
so  performing  bis  contract  may  sue  upota  it 
in  a  conrt'of  law,  and  that  be  is  not  com- 
{Celled  to  ab<indon  the  Contract  and  she 'In 
eqMty  or  upon  a  quantum  meruit, 'a6  seemft 
to-be  the  law-  In  some  of  the  states."    ' 

In  Wehner  v.  Bauer  (C.  C.)  160  Fed.  240, 
944,  It  is  said:  "Nor  d6'  I  thtnK'the  objection 
Wtil  taken  that 'the  «oaltrac(  Is'vofd  wiaib 


IM  statute' ofifnmllsbeeduse  not  in  writing. 
efnd'oite'wbl(4i  by  Its'  terms  was  not  to  be  per- 
formed wltfatn'  a..j-ea».  .The  statute  of  frauds 
has  no  appiieation  to  a  contract  which  has 
been  f^ilIy  performed  or  executed  by  one. of 
the  parties  thereto;  and  here  the  evidence 
shows  that  complainant  liad  ipunedlately  and 
before  the  parties  i}etl  .the  miio)  fu))y  .per- 
formed the  oontraot!  on  hte  par):  by  turning 
over  and  deliveiring.  to  the  defendant  all  the 
machinery,  stock,  nmtierial,  and  tools  In  ac- 
cordance witfa  its. terms." 
'  There  is  a  lUne  of  cases  that  turns  on  the 
questioB  of  the  election  of  remedies,  holding 
that,  when  tho  contraot  is  jnrithin  the  statute 
of.fra^ids,  tbe..8u:(^  should  be  on  quantum 
mcnilti '  in  which  case  the  cqntract  may  be 
used  as  erldence  of.  the  .value  of  the  services. 

The  distinction  drawn -by  this  line  of  cases 
is  technical  rather  than  substantial  To 
say  that  a  contract  fuUy  performed  by  one 
of  the  parties  to  it  cannot  be  sued  upon  be-, 
cause  the  statute  is  evidentiary  and  the  con- 
tract being  within  the. statute  of  .frauds  can- 
not avail  as  evidence  in  a  suit  on  the  con- 
tract, but  in  ,a  suit  on  quantum  meruit  the 
cont^ract,  if  fully  performed  by  one  of  the 
parties,  can  be  used. as  evidence  of  the  value 
of  the  services,  is  a  technical  distinction,  it 
seems  to  us,  in  the  matter  of  remedy,  and 
is  not  a  distinction  .  on  principle.  It  goes 
ratber  to  the  form  than  to  the  substance  of 
the. matter.  .If  on  full  performance  by  one 
of .  the '  parties  the  contract  Is  taken  out  of 
the  statute,  to  the  effect  that  it  may  be  In- 
tro'duced  as  evidence  in  aid  of  a  common 
count,  we  can  perceive' no. reason  why  such 
performance  will  not  take  it  out  of  the  stat- 
ute so  timt  suit  may  be  maintained  on  the 
contract. ' 

That  in  a  salt'  on  the  contract  its  terms 
determine  the 'value  of  the  seHlees,  while  tn 
a  sui^  on  one  of  the  common- connts  the  terms 
of  the  contract  may  only  be  evidence  of  the 
value  of  the  services,  does  not  militate 
Against  the  reasoning  that.  If  it  can  be  held 
to  be  taken  out'  of  th^  statute  in  the  one 
case,  it  should  be  Ao  held  in  the  other  case. 

Another  aspect  of  the  case  Is  that  apiiellee 
vras  closing  out  his  business  connections  In 
Arizona,  With  a  'view  Of  locating  in  Connect- 
lent ;  bttt,  htltlnii  conVlnded  his  contract  with 
at>pe1lant,  he  return^  from  the  East^  wliere 
he'  went  on  a  'Visit,  bringing  his  fiunlly. 
Relying  upota  bfs '  engagMnent  with  appel- 
lant, he  made  the  trip  to  Arizona,' and  neces- 
sarily at'  cdnslderable  'expense  for  talmaelf 
and  family.  Re  diade  no  effort,  as  was  Ids 
intention  until  employed  by  appellant,  to  se- 
cure a  business  or  ethpToyment'  tt  the  East. 

Having  induct  appellee  by'  means  of  bis 
oral  contract  to  return  to  Arhsona,  to'  aban- 
don his  search  for  other  buMness  connec- 
tions, we  think  it  does  not  lie  in  the  mouth 
of  the  appellant  to  deny  the  contract,  es- 
pecially after  its  full  and  complete  perform- 
ancfe  by  appellee. 

In  Sej^mour  y.'OelrlcU,  166  CaL  782,  7M, 
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106  Pac.  88-M  (134. Am.  St.  Bep.  154),  It 
is  said  by  the  California  court:  "The  right 
of  courts  of  equity  to  hold  a  person  estop- 
ped to  assert  the  statute  of  frauds,  where 
such  assertion  would  amount  to  practicing  a 
fraud,  cannot  be  disputed.  It  is  based  upon 
the  principle  'thoroughly  established  in  equi- 
ty, and  t^pplying  in  every  transaction  where 
the  statute  la  InTOked  that  the  statute  of 
frauds,  .baring, .;been  enacted  for  the.  pur- 
pose of  preventing  fraud,  shall  not  be  made 
the  Instrument  of  shielding,  protecting,  or 
aiding  the  party  whp  relies  upon  .it  in  the 
perpetration  of  &  fraud  or  in  the  consumma- 
tion of  a  fraudulent  scheme.'  2  Pom.  Eq. 
lur.  i  921.  .  I,t  was  said  in  Glasa  v.  Hul- 
bert,.  102  Mass,. 24.  35,  3  Am.  Bep.  418:  .The 
fraud  most, cpmmonly  treated  as  taking  ah 
agreement  out  of  the  statute  of  frauds 
iB  that,  whi^  consists  in  setting,  up  the.  stat; 
ute  against  its  enforcement,  after  the  other 
party  has  been  induced  to  make  expenditures, 
Ot  H'  change  ojf.  situation,  in  regard  to.  the 
mhjcict-inatter  of  the  agreement,  or  upoi^ 
the  suppositlan  that  it.,wa«  to.be  carried  inr 
to  executiont  and  the.. assumption  of  rigbtii 
tbweby.  to  be  acquired;-  so  that  the  refusal 
to  compl^tetheexecutiiwof  the  f  gieement  is 
not  merely  a  denial  of.  rights  which. .it  was 
iatended  to  eQn£eis,:b^t  the  iqflictlen  of  ai^ 
nnjust  find  ufiaon^fiientious.  Iqjury  and  toss. 
I«  such  case,  the  party;  is  held,  by  forcQ  pf 
his  acts  or  sll^t  i^cquiieseesce,  which. hav^ 
misled. the  other  t«  his  harm,  to  be. eat«^ 
ped  from,  settijas  UP  the  statute,  of  frauds.' 
This  statement' , has  .beoi  accepted  «s.  setting 
forth  a  pilain  aad<  satisfactory  srovuid ..  for 
eqoitahle  Jwdsdlctipn,  together  with  a  dear 
indication  of  the  proper  limltatioii  of  its  ex,- 
ecdsck  *.  *  -*  We. can  see  no  good  reason 
for  limiting  the  operation  of  this  eqidtable 
doctrine  to  any  particular  clasa  of  eontracta 
ladnded  within  the  statute  of  frauds,,  pror 
Tldfid  always  the  essential  elementa  of  a« 
estoppel  are.  pres«)t«>  or.  for  saying  other- 
wise tlian  as  is  intimated  by  Mr.  Fomeroy 
in  the  words  already  4aoted,  tIz..  .th«,t .  It 
appliecr  'in  every  tcaasactlon  where  the  stat- 
ute 4s  invoked."^ ,  I- 
-■  For  tlie  reason*  given  above,  we  think  the 
Judgment  of  the  lO'Wer  couft.was'  in  accord> 
ance  with  law,  and  Chat  no  errota  were  «omr 
BUtted  iB  the  trial. 

.  ThO'  judgment  I  of  >tbat  cowrt  is  Unerefore 
affirmed.- 

rBANKLW   C-.ir«,and  CUNXIXGl^AM, 
J.,  concur.  ,  ..... 

(UArictn  .     ,         ' 

PASKjBB,  Justice  of  the  Peafe,  et  al.  t. 
.  UCHIDA,.    . 
(Supreme  Court  of  Ariaona<    -June  15,  1912.) 

1.  SwncMm  OF  thk  Peace'  (|  40*)— Jvbudic- 
noM— Bbudbnoe  ot  Pasties. 

Althongn  the  law  provides  that  no  persoo 
shall  be  siTied  In  a  justice  doul't  out  Of  the  pre- 


cinct inwhich  be  resides  qojer  C9v.  Code  1901, 
par.'2OT8;  providing  that  an  iniiw«r  or  oihet 
pleading  setting  up  tliat  m  suit  was  not  com' 
mencedin  thn  proper  precinct  lAall  be  In  writ« 
ing  signed  by  the.  party  or  bis,  attorney  and 
Verified  by  affidavit^  a  justice  of  the  p«ace'  has 
jurisdiction  of  an  action  against  a  resident'  of 
another  precinct  until  be  appears,  daiiaa  Us 
privilege,  and  shows  .the  fact  of  bis  residency 
statutes  fixing  venue  in  general  not  affecting 
jurisdiction,  but  merely  conferring 'a  privilege; 
and  hence,  where  a  defendant  did  not  appear, 
the  iadgmeat  was  not  void  because  the  action 
we{»  ni^t  hrougbt  in  the  proper  prednctl     ... 

[Bd.  Note. — For  other  cases,  see  Justices  of 
the  .Peace,  Cent  Dig.  {|  143-145;  Dec.  pig.  f 
40.*]     ■  ............ 

2.  Jt;rfTiCE8  OF  THE  iPBAtJE  (|  S9')^-JvmBDn- 

•  IIO»-«COP«  ASD  EXTEWr. 

Courta  cannot  hold  that  a  justice-  tf  the 
peace  .did,  not  acquirf  jiirisdict^on  where  ,he 
otherwise  'would  hav6  done  so  mere^  because 
fhc  defendant  was  a  foreigner,  ignoraht  of  the 
English  .language,  and  confined  M  jail :  at  the 
time  be  was  saed^  since  they  must,  apply,  the 


law.  a's  it  is  and  with  equality,  to, all  aliKC.  . 

[Ed.  Note.'— For  other  cases,  see  Justices  ot 
the  Peace,  Cent  Dig.  H  136-142;  Dec  Dig; 
f-89i*]  '  :■     ■    ;•■•:..  ;   •:  

3.  CouHTB  (I  87*)— JuaiBDicnoif— WA*vi»  ik 

■   OsJBCttldHS.      '!     .-"    ;  .    :     :t    >.■,•-.... 

As  a  general  rai*^- iefeet^  ifi,  the  rcourt's 
jurisdiction  over  the  °  subject-matter  of  an  ac- 
tion cannot  be  cutei',  but  thbSfe  going  birly  t^ 
its  juriadictiba  over  the  person  may'btfwait^edt 
{Ed.  N«te.— Fop  bther.casieik  me-  ConvtSf 
Cent  Dig.  il  147tt149,.1Q1,  li^  Dec  Dig,  | 
87..*]  ^   . 

4,.  JssTicBa'or  tbub  Ps^at  (i  208*)-rB«'»i«'"f 

— CEBTIOBABI— PjlESUMPTIONS, 

•  On  certiorari  to  review  a  defaBSfJadgmCBt 
of  a  justice'of  the  peace,  where >tkeiperty.  suing 
<Uit  t^«  writ  alleged  that  ,tbe'  just^a  did  not 
hear  .any  evidence  before  i^enderjns  judgment 
whlie  the  other  party  alleged  that  lie  did,  thii 
jnertic«'s  transcript  trecfted  that  ii«  .lieard' plaitt' 
tiff's  Cciitimony,  and- no  eaidenceiwaa-offiesed.on 
this  point  in  tha  district,, court,  th€),tranpcript 
imported  verity,  a'no  it  should  have  been  pre-^ 
snmed  that  the  evidende  vras  beard  by  the  jn^' 
tiee.  ■...,.■••.:.• 

[E:d.  Note.— 9or  «ther.'«as«a^>s«e  Jnstieis  of 
the  Peace,  Cent.  Dig.  f|  mirSVti ,  Dec  >Dig.,  J 

208.^]       ,   ,„   ,,.,,,  .  j, ^ 

Cunningham,  '3,,  dissenting  in  part,  ...-i 

'  Appeal  frbm  T>iatrl«e  Cburt,  Maricopa 
GMnty;'  befMer' Justice  Edward  KibV 

'Action  byi'tUe  Glendale^tate*  Bask  against 
Ben  Uchida,  bhmgWt  betore  P.  P.  Parker*. 
Justice  M'th*' Peace  for  Pboetoir'  PreWnct; 
Maricopa  GoiAtty,  land  heard  ^la  the  dlsterVH 
court  on'  certlotarl.  From  a  judgment 'v4' 
eatin?  the  jodgwent  of  the'  jtNltibe  of  the 
peace,  plaintiff  and  Che -juHtlce  appeftU  'Re 
▼eraed  and  remanded;  '  ■  ' 

P.  H.'liayes,  of  Phoenix,  fofc  app^ilantsi 
Alexander  &  diirlsty,  for  appellee.     . 

'  FRANKLW,  C;  J;  Tie  Glendale  Statif 
Bank,  a  corporation,  shed  Ben  Uchidk,  bie- 
ifore  P.  P.  Parker,  a  Justice  oi  the  peace  for 
Phoenix 't>rectact,  Maricopa  coui^ty;  npoti  fc 
claim  for  the  payment  pf  money'  111  a  inim 
less  'than  ^00.  Summons  was  persohally 
served  upon  Uchida  In  Phoenli  pretincf  and, 
falling  to  appear,  his  default  was  enteredl 
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Tbe  bank.jtecoTered  Judgment  aj^alnst  Urn, 
Uchldii  .took' no  ai^eal.  made  no  effort.  tQ 
set  aside  hl8  default,  and,  the  tUue  (or  tak- 
tog  an  appear  haying  expired,  be  prosecuted 
a  writ  of  certiorari,  ahd  );be  proceedings  in 
tilt  case  before  the  Justice  of  the  peace  were 
accordingly  certified  to  the  district  court  dt 
Maricopa  county.  . 

'  An  attack  Is  made  upon  the  Jucisdiction 
of  tbe  justice  of  the  peace,  -and  is  presented 
in  two  phases  for  the  determinatl6'n  of  this 
court;'    ...  '  •,  i  • ,' 

(1)  That'  the  Justice  of  the  peace  acquired 
no  jorlsdlctlon  because  Ucbida  was  a  resi- 
dent of  Gleudale  precinct  at  tbe  'time  tbie 
emit  was  commenced. 

'(2)  That  the  Justice  of  the  peace  acted  Iri 
excess  of  his  Jurisdiction,  because,  as  Ucbida 
alleged  in  kfs  petition  for  the  writ,  on  his 
informatiou  and  belief,  "that  the  Judgment 
was  rendered  and  entered  yritbout  the  Jus- 
tice at  the  peace  receiving  or  bearing  any 
evidence  or  testimony  in  support  of  said  ao> 
ttott." 

It  appears  that  at  the  time  of  the  com- 
mencemient  of  the  action,  and  until  after  the 
Ji^dgjoo/ent  was  rendered  against  him,  Uchlda, 
a  jApanese.'person,  was  confined  in  the  Mari- 
oopa  county  Jail  charged  with  a  public  of- 
fense, andj  as  alleged,  Ignorant  of  tbe  Eng- 
lish language.  It  is  conceded  tliat  no  evi- 
dence was  submitted  to  the  district  court  on 
the  hciariqg  of  the  writ  of  certiorari.  The 
district  court  on  tbe  pleadings  and  the  cei> 
tilied  transcript  of  the  justice  vacated  and 
annulled  the  Judgment  rendered  by  the  Jus- 
tice of  tbe  peace.  The  transcript  shows  the 
oommenceioeat  of-  the  action  on  a  claim  in 
anauionnt'iess  Omn  three  hundred  dollars, 
a'  valid  personal  service  of  the  summons  up- 
on "Ucbida,  tbe  ifailure  of  Uchlda  to  appear 
In  the  action,  th«  entry  of  bis  default,  and 
klflo  ^that  the'  court '  before  rendering  its 
Judgment  beard  tbe  testimony  of  the  plain- 
tlft. 

[1]  With,  some  exo^tionst.  the  I«w  pro- 
vides ttiat  no  person  shall  b»  sued'  in  a  Jos^ 
tlce  court  oat>  of  the  prednot  in  which,  he 
resides.  Conceding  as  true  that  Uchlda. did 
no|;  reside  in  Phoenix  precinct,  but  resided 
In  tbe  preetBot  of  Glendale,  tt  is'  contended 
tbat  tbe  Justice  of  Phoenix,  precinct  had,  oc 
could  acquire,  no  Jurisdiction  of  tbe  case  for 
tb#t  iKason.  We  do  not  so  bold.  Statutes 
fixing  venue  do  not  generally  affect  Juris- 
diction, in  its  proper  sense,  but  confer  a 
privilege  which  is  waived  if  not  claimed. 
Paragraph  2073  (section  865),  R.  S.  of  Arl- 
^na,  provides  tbat  an  answer  or  other  plead- 
i,ng«  setting  up  that  tbe  suit  is  not  com- 
t^enced  in  tbe  proper  precinct  shall  be  in 
jirriting  and  signed  by  the  party  or  his  at- 
fiocney,  and  verified  by  affidavit  If  tbe  law 
ddzed.  tbe  venue  of  the  suit  in  Olendale  pre- 
tiuOt,  Ucbida  bad  the  privilege  of  beiug  sued 
thereL  This  was,  however,  a  privilege  which, 
.to  be  inade  effectual,  must  have  been  assert- 
ed la  tta»  JastlM  court  and  In  V».jB&Da»B. 


provided  by  the  statute.'  Not  having  assert- 
ed the  privilege,  Uchlda  cannot  be  heard 
to  complain. 

[2]  That  be  was'  a  Japanese  person  Igno- 
taHt  of  the  English  language,  ahd  confined  in 
the  'county  Jail  charged  with  a  violation  of 
tbe  law,  docs  not  make  the  court  soft  to  tbe 
impression  that  the  law  should  be  tempered 
to  his  advantage,  but  applied  utitempered  to 
those  free  of  such  accusations.  Such  con- 
siderations are  more'prbperly  addressed  to 
tbe  lawmaking'  power  than  to  tbe  courts; 
the  diity  of  the  latter  being  to  apply  the  law 
as  it  is,  and  with  equality  to  all  alike.  Tbe 
Justice  oir  the  peace  ba;vlng  Jurisdiction  of 
tbe  subject-matter  of  tbe  action  and  of  the 
person  of  Uchlda',  the  Jurisdiction  thus  ob- 
tained continued  until  lost  or  divested  by 
Uchlda  appearing 'and  claiming  Ills  privilege 
of  being  sued  in  his  residential  precinct, 
and  making  a  sufficient  showing  of  tbe  fact 
of  such  residence.      •     • 

[3]  As  a  general  rule,  defects  wbicb  go 
to  the  Jurisdiction  ■over  the  subject-matter 
of  the  action  cannot'  be  cured,  but- those 
which  go  'only  to '  tbe  'Jurisdiction  'over  tbe 
person  are  subject  to  waiver  by  the  party. 
2i  Gyc.  S2T.  In  tbe  case  of  Masterson  v. 
Asfacom;  54  Tex.  324,  the  Supreme  Court  of 
tbat  ^tat^  say:  "There  la  a  marked  distinc- 
tion between  tbe  question  bf  ttiere  personal 
prlvil^e  to  be  sued  in  the  precinct  or  county 
bf  residence,  and  which  privilege  may  be  ek- 
pressly  or  impliedly  'traived,  and  that  of  Ju- 
risdiction proper,  whlcb  canaot  be  oonferred, 
even  br  express  cbnMnt  'The  Justtoe  comt 
bad  }artsdictiob  over  the  subject-matter, 
and.  If  Asbcom  wk*  «erted  with  proeeas, 
tbls  would  have  given-  the  cetart  Jurisdiction 
over '  tbe  person  also,  even  though  the  stdt 
had  been  IrregnlaTly  brouglit  In  a  precinct 
or  county- other  than  that  of  bis  residence. 
If  be  failed  to  appear  and  plead  in  abate- 
Atent  bis  privilege  to  be  sued  elsewhere." 
Again,  tbe  Supreme  Court  of  that  state  aay 
to  Valdez  v.  Ooheo,  23' Tex.  Civ.  App.  475, 
86  S.  W.  375:  "There  can  be  no  doubt  that 
if  appellee  had  appeared  in  tbe  Justice  court, 
and  had  not  pleaded  his  privilege  to  be"8ued 
In  the  county  of  bis  .residence,  tbe  Justice  of 
the  peace  could  have  rendered  a  valid  Ju^- 
ment  against  him,- and  it  follovro  that  a  fail* 
ure  to  appear  was  a  failure  to  claim  Um 
privilege  and  waa  a  virtual  waiver  of  tbe 
same  and  a  Judgment  by  default  against 
him  was  not  void." 

[4]  The  second  "phase  of  the  matter  is  not 
difficult  of  solution.  Ucbida  upon  his  in- 
formation and  belief  having  alleged  tbat  the 
Judgment  of  tbe  Justice  of  the  peace  was  not 
predicated  upon  any  evidence  or  testimony 
and  the  bank  alleging  that  it  was,  and  it  be- 
ing conceded  by  both  parties  tbat  on  tbe  is- 
sue tbus  attempted  to  be  raised  ne  evidence 
or  testimony,  pro  or  con  was  submitted  to 
the  district  court  on  the  bearing  of  the  writ, 
it  should  have  been  presumed  by  the  district 
court,  Aud  la  presumed  by  ttai»  court,  that 
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the  -certlficid  recota  of  tbe'  }uirtlce  imports 
▼erlty,  and  that  evidence  was  heard'  before 
the  justice  before  giving  judgment  It  fol- 
lows that  the  judgmi^nt  of  the  district  court 
vacating  and  annulling  the  judgment  of  the 
justice  of  tbe  peace  was  wrong. 

Tbe  judgment  of  the  district  court  is  re- 
versed and  set  aside,  and  the  case  la  re- 
manded to  the  superior  court  of  the  «tate  of 
Arlisotia  In  and  for  Maricopa  county,  with 
instructions'  to  dlamlss  the  trrit  of  certionirl. 

Appellants  recover  costs  la  this  court 

BOSS,  J.,  concur*. 

CUNNINOHAM,  J.  (spedally  conenrrlng'). 
I  concur  In  the  reasons  given  by  Mr..  Ghlef 
Justice  FRANKLIN  fOr  his  doncluslon  beach- 
ed la  deciding  the  first  proposition  stated,' 
and  I  concur  In  the  condnslon  reached  by 
blm  1b  deeding  the  second  proposition.  Para^ 
graph  2062,  Revised  Statutes  of  Arizona  1901, 
requires  tbe  justice  to  enter  in  bis  docket, 
"(8)'  the  jnd^MDt'  rendered  by  the  justice, 
anA  tbe  time  of  rendering  tbe  same."  IK 
most  JnrisdletioBs,'  indading  this,  the  jns- 
tlce's  return,  to  a  writ  of  certiorari  la  con- 
clusive as  to  all  fa4!ts  required  by  law  to  be 
kept  of  reoorfl  (fH  Cyci  777,  and  cases  cited 
innotes  38  and  89>,:  amd  thus  f&r  tbe  record 
imports  veitty,  and  the  reverse  of  the  propo^ 
sltlon:- Is 'equally  «rue  tbAt  when  th^  record 
Includes  Ittets  noit  required  by  law  to  be  kept 
of  record,  afl  to'  such  facts^  tbe  record  does 
not  Import  verity.  I  tbfnk  tb4  true  rea'eoUs 
the  Judgment  of  the 'district  cbnrt  is  w^ong 
on  the  second  proposition  are:  First.  Be- 
cause the  petltlo(ner  bad  tbe  onus  of  ^roof  i»st 
upon  him  to  estaUish,  by  a  preponderance 
of  the  evidence, 'the  fact  tlttt  the  justice  did 
not  require,  bear,  or  rec^ve  evidence  1b 
support  of  idaintUTs tlalJtn,  and  be  produced 
no  evidence  of  such  fact  >  before'  the  district 
court  24  Cyc.  781,  and  caaes'  cited  in  notes 
82tiiid'83..  Second.' Because,  wbere  tbe  ]u- 
riadtetioa  anteata  from  tbe  return  and  tbe 
certified 'reoocd,  and  a  judgment  appears  in 
such  record,  every  reasonable  intendment 
consistent'  'With  such  record  of  tbe  'Judgment 
will  be  made  by  the  court  in  fftvor  of  the 
regularity  of  tbe  justice's  proceedings  (24 
Cyc.  781,  and  cases  cited  in  note  80),  and  we 
cannot  presume,  nor  could  the  district  court 
presume,  that  a  justice  would  arbitrarily 
render  a  judgment  without  requiring,  hear- 
ing, and  considering  testimony  in  support  of 
plaintiff's  claim;  but  we  must,  presume^ 
wbere  nothing  appears  In  the  record  nor  in 
tbe  evidence  to  the  contrary,  that  oompetent 
and  Bufficioit  evidence  was. required,  receiv- 
ed, and  duly  considered  by  the  justice  on  tbe 
trial,  upon  which  tbe  judgment  was  rendered 
by  him,  as  a  reasonable  intendmeajt  consist- 
ent with  the  judgment  If  .auytblag  appear- 
ed in  the  return  or.  In  tbe  record;  that  any 
evidence  was  recelve4.and  considered  by  the 
justice,  the  sufficiency  of  such  evidence  to 


warrant  tbe  Judgment  could  not  be  question*^ 
ed  In  this  proceeding,  because  tbe  JuAtlce 
was  acting  within  bis  jurisdiction,  and  fl>r. 
errors  committed  in  its  exercise  this  writ 
will  Hot  He  (Miles  V.  JusUce  Court,  13  Cal.' 
App.  4S4,  110  Pac.  349),  and  this  is  another 
reuon  why  the  Judguient  oil  the  district 
court  was  wrong,  if  we  concede  that  the  re-* 
cital  found'  in  the  justice's  record,  to  the  ef-C 
feet  that  plaintifT  produced  evidence  at  the 
trial,  has  any  weight  on  tbe  bearing.  I  do^ 
nqt,  however,  concede  that  a  p>ere  recital  in 
the  docket  of  the  justice  has  any  weight  as. 
evidence,  where  such  recital  Is  not  required 
to  be  recorded  by  the  justice.  Otherwise, 
another  exception  to  the  hearsay  rule  would 
be  announced  which  has  not  heretofore  beeH' 
recognized  by  any  court  to  my  kiiowledg&  : 
For  these  reasons,  I  heartily  concur  in  the 
order  reversing  the  judgment  of  the  district 
court,  and  remanding  the  cause  to. the  proper 
superior  court,  with  instructions  to  dliimlBn 
th^  writ  of  certl(»«.ri. 


(M  Arts,  m, 
CAMPBB2LL  r.  TEBAITORT. 

(Supreme  Court  of  Arizona.    June  25,  1912.)'' 

1.  HOMICIDB   (I   189*)  — fiVIDUfCB— AoMiaei-, 
BIUTY.. 

Where  accused  was  the  aggreaaor  and 
sought  decedent,  to  kill  nim,  and,  when  in  no. 
danger  from  hini,  killed  him,  evidence  of  prior 
difficultieB  between  the  parties  was  lnadmis> 
Bible.  '    ' 

[£d.  Note.— For  "other  cases,  see  Bfomidde, 
Cent,  Dig.  |  89d;   Dec  Dig.  {  189.*1 

2.  SoMicioE  (I  22*)— "Mttbukb  in  thk  Fibst 

DXUBEB." 

A  murder  committed  on  .express  malice  ie 
murder  in  the  first  degree. 

iE<d.  Note.-i'For  other  cases*  see  Homicide, 
Gent  Dig.  H  3»~S8;  Dec.  Dig.  |  22.* 

For  other  definitions,  see  Words  and  'Fhraa- 
ea,  voL  5,  pp.  4S37-4M1;  voL  8,  p.  7727.}-    ' 

S.  HOMICIDK    (i    189*)— EVIDENCK— Sklt-Db- 
'    rSHSK. 

Where  tbe  claim  of  self-defense  Is  support- 
ed by  evidence  justifying  a  charge  thereon,  ac-' 
cused  may  show  hostile  feelings  of  decedent  to- 
ward him  and  prior  difficnltiea,  as  affecting  the: 
reasonableness  of  accused'g  conduct 

[Bd.  Note.— For  other  cases,  see  Homicide, 
Cent  Dig.  i  398;  Dec.  Dig.  1 189.*] 

4.  H0MICI9B    <|    192*)— BVIDBKCB— SstF-DB- 
JXNSB. 

Where  tbe  evidence  is  conflicting  as  to 
"whether  accused  or  decedent  was  tbe  aggres-'' 
sor,  evidence  of  decedent's  hostile  feelings  to- 
ward accused  and  prior  difficulties  between  the 
parties  is  admissible  to  show  who  was  the  ag- 
gressor. 

[EM.  Note.— For  other  cases,  see  Homicide, 
Cent  Dig.  |  415;  Dec.  Dig.  |  192.*] 

5.  Homicide  ({  199*)  —  Evidenck— Adiush- 

BILITY. 

Where  a  killing  was  committed  on  express 
malice  and  accused  was  tbe  sole  aggressor,  and' 
in  no  danger  from  decedent  at  tbe  time  of  the 
killing,  evidence  of  prior  difficulties  between. 
the  parties  and  of  decedent's  .feelings  toward  ac- 
cused was  inadmissible  on  the  issue  of  tbe 
quantum  of  punishment  ■  .  ■ 
[Ed.  Note<— For  other  -cases,  see  Hondcide, 
i  Cent  Dis.  |  424;   Dec.  Dig.  |  199.*] 
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8.  HOigOIDB    (i  188*)— BVIDKROK— Darokb- 
OUB  CHiUtACTEit  OF  DXCBOXITT. 

Th«  danserous  character  of  decedent  is 
4Blr  admiasible  when  there  ii  testimonr  that 
•Moaed  acted  in  seU-defenae  after  some  overt 
act  pn  the.  part  of  decedent  calculated  to  im- 
preaa  accnaed  witih  a  reaaonable  )>eUef  that  he 
vaa  In  danger.      •■    .     ■     ■ 

[iBd.  'Note.— For  oOier  caaea,  aee  Honddde, 
Cent.  Die.  If  381-SS7;   Dee.  Dig.  I  188.*] 

7.  HouioiD*    (S    199*)--MmoAimMi  — Bvi> 

ffCMCS— ADiaBSIBUJTT. 
-  Evidence  is  mitigation  to  be  admisaibla  in 
a  hohiicide  case  mnat  throw  some  light  on  the 
gnilt  or  innocence  of  accused,  inchiding'  the 
proper  'gradinc  of  the  offense^'  shoold  he  b* 
foiltT  of  any,  lint,  when  not  of  snch  a  charac- 
ter, it  is  not  relevant  to  mitigate  the  punish- 
ment 

'  [Sd;  Note.— For  other  eases,  see  Homicide, 
Cent;  Dig.  i  424;  Dec.  Dig.  |  199.*] 

8.  HOWIOIM  <{  808*)— MUBDH  IN  THK  FlBST 
APD^SBOOHD  I^OBUB— iNSTKCOnOHB. 

.  An  inatroction  on  mnrder  in  the  second  de- 
free  which  fails  to  state  that  there  n^ust  be  no 
drcomstauee*  of  mitigation,  Jostiflcitioa,  or 
•xensai  is  «rraneoa8< 

^  [Ed.  Note.— For  other,  oasts, '-see.  Homiciie, 
Cent  Dig.  ||  642-648;   Dee.  Dig.  {  806.*] 

9.  HoiaciDi    ({  840*)— Habioxss  Ebbob  — 
Ebbonxoub  iirsTBucnoNB. 

Where  a  verffiiA  of  muiUez'  hi  the  first  de- 
gree: is  supported  by  evidence  of  guilt,  of  that 
degree  only,  error'  in  instruction  on  murder 
in'-Ae  second  degree  la  technical,  and  must  be 
disregarded  as  required  by  Const  art  6.  i  22. 
'  [Ed.  Note.-^For '  other  cases,  see  Hondcide, 
Cent  Dig.  H  716-720;  Dec.  Dig.  S  340.*] 

10.  OvniisAf.  Law  ({  1165*)— Habulbbb  Eb- 
bob—tichnicai,  Bbbobb— '^Matebial."  . 

To  jpstify  a  reversal  of  a. conviction'  on  the 
ground  of  error,  the  error  must  have  been  of 
a  material  character,  and  mtist  have '  deprived 
accused  of  a  substantial  right'  the  word  "ma- 
terial" meaning  something  of  weighty  charac- 
ter,' substantial,  of  c«nse<iuenee,  not  t»  be  dis- 
pensed with. 

(Ed.  Note.— For  ether  caaes,  see  CrlmlBal 
Law,  Cent  Dig.  H  8086,  8086,  8088,  3089;' 
Dec  Dig.  S  lies.* 

For  other  definitions,  ss*  WordS'  and  Pbra*> 
•■i.ToL  6,  p.  4404.1 

Appeal  from  District  Court,  Yavapai  Ootin- 
ty;  Edward  M.  Dpe,  Judge. 

'William  Campbell  was  convicted  of  murder 
in  tbe  first  degree,  and  he  appeals;  Affirmed 
and  remanded,  with  directions  to  carry  out 
the  Jndgment 

Le  Roy  Anderson  and  Richard  Lamson, 
both  of  Prescott,  for  appellant  Attorney 
General  Bollard,  for  tbe  Territory. 


FRANKLIN,  C  3.  This  was  an  indlcbnent 
for  murder.  There  was  a  conviction  of  mar- 
dw  in  the  first  degree  with  tbe  death  penal- 
ty affixed.    Defendant  appeiils. 

This  melancholy  tragedy  was  enacted  in 
Prescott  on  the  9th  day  of  May,  1911,  and 
from  the  circumstances  surrounding  the  case* 
as  disclosed  by  the  evidence.  It  is  marked  as 
one  of  peculiar  atrocity.  On  the  day  of  the 
faomleide,  Ernest  Preeti,  otherwise  known  as 
Kid  Klrby,  about  8  o'clock  in  the  afternoon, 
was  walking  leisnrely  along  the  sidewalk  on 


Montesoma  street,  going  north  en  his  way 
to  the  post  office.  On  his  way  Prestl  had 
stopped  at  the  store  of  a  matebant  about  the 
porcbaae  of  some  eiotblng.  Prestl  was  ob- 
served, walking  along  the  street  lelsur^, 
looking  forwards,  and  presently  the  defend- 
ant^ £!ampb«ll,  was  seen  going  in  tbe  direc- 
tion of  Prestl  on  the  run  with  a  pistol  in  his 
hand;  Prestl  being,  ahwd  of  him  quite  a  dis- 
tance. When  tbe  defendant  got  within  about 
80  feet  of  Prestl  and  unobsffrred  by  him,  the 
defendant  fired  a  at^ot  at  Prestl  which  took 
efTect  in  bis  back.  At  the  first  shot  Prestl 
screamed,  and  ran  about  80' feet,  and  the 'de- 
fendant, still  following  fired  a  second  shot 
from-  his  pistol,  and  thereupon  Preeti  fell 
mortallyi  wounded.  The  defendant  then  walk- 
ed ui^  to  where  Prestl  lay,  vnO,  as  one  of  the 
wMnesaes.  stated,  "as  thoogh  he  was  going 
to  shoot  him  lying  down.''  Tlie  defendant 
k^  following  Prestl  nntU  he  fdl  in  the 
street,  being. then  ahont -10^  feetDehlnd  Pres- 
tl, and  still  holding  bis  pistol  in  readiness 
for  farther,  use.  During  all  ithls.  time,  accord- 
ing to  ttw  testimony  t<w  the  (voaecation,  not 
a  word  had  been  ottered  by  Campbell  or 
Prestl,  except  Prestl's :  eocclamatlan  at  tlie 
first,  shot.  When  Preeti  feU,  the  defendant 
stopped  and '  waited  nntll  ^be  ihad  tried  to 
raise  .himself,  np  and  ^ak  back;  when  he  tam- 
ed, and  went  down  the  street  in- the  dlreetton 
whence  he  came.  Fresti  iwas  wMrmed.  A 
crowd  had  ooUected  br  this  time,-  and  tlie  de- 
fendant, leaving  the  prostcate,  torm  of  his 
vlotlm,  crossed.orw  the  street  on  to  the  pla- 
sa,  Uie  peoide  following. him  with  Indications 
of  indignation  Cor  hhi.aet,  whan  the  defend- 
ant flonilshed  his  idstol  as  if  to  intimidate 
the  crowd.  A  deputy  shevilt  therenpoa  oot- 
eced  the  defendant  with  a  weapon,  and,  dis- 
axmlng  him,  plaoed  the  defendant  under  ar- 
rest. Shortly  after  falling  akortally  wounded 
in  the  street,  Prestl  Was  carried  onto  the 
plasa,  where  he  died. 

The  defendant,  being  a  witness, :  gate  his 
version  of  the  affair  as  follows:  'I  went 
back  to  my  room  on  Granite  street;  and  from 
there  back  (^K  town  on  Montezuma  street  I 
saw  Klrby  when  I  got 'near  Btrch  Bros.' 
saloon.  1  saw  him  going  doiwn  the  street 
ahead  of  me.  This  was  between  2  and  3 
o'cfcxik.  I  ran  down  to  blm,  right  to  him, 
and  we  went  right  in  frent  of  Levy's  storp 
when  I  says  to  htm:  'Kid  Klrby,  yon  have 
been  running  me  long  enon^.  Now  It  la 
time  for  you  to  mn.*  And  hfe  said,  "Out  that 
out'  He  happened  to  see  my  pistol,  and  he 
started  to  run  and  I  shot  him.  I  won't  say 
whether  I  shot  twice,  three  times,  or  what 
After  that,  t  eaate  across  the  street  and  over 
here  to  the  Jail."  It  further  appears  from  the 
testimony,  so  fBr  as  it  was  permitted  to  be 
introduced,  that  there  was  Coniilderable  ill 
feeling  between  tbe  defendant  and  Prestl, 
and  that  they  bad  some'  difficulty  or  alter- 
cation on  and  previous  to  the  day  of  tbe  hom- 
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klde.  WttneMMt  to*  tbe  pttwecutltm  testified 
that  OB  tbe  Bwrnlng'  d£  tba  homicide  tbe  de- 
fendant had  stated  that  he  woilld  lay  for 
Kid  Klrby  and  fix  him  yrbea.  he  went  up  the 
street.  'The  autopey :  disclosed  that  tbe  fatal 
Inillet'  entered  'the  back  Otthc  deceased  Just 
.below  tte  Tight  i  ihoulder  blade^i  «nd  was 
such  a  wound  as'  would  usually,  icansft  In- 
stant death.   :  "-     ' 

The  defendant  attempted  to  Introduce  tes- 
timony of  previoas  transactioiis,  relations, 
and  ^fficolties  betweeB-^himself'  and  tbe  de- 
ceased, and  Us  mtetfti  condition  at  the  time 
Of  the  homlcid«.  Bzeept  In  a  few  particu- 
lars, tbe  court'  restricted  this  character  of 
■lAroof  to  the  circumstances  surroaading  the 
transaction  at  the  tbne  of  the  killingi  on  the 
gromid  that  tt  was  no  part  of  the  resgestee, 
no  self-defense  appeared  from  tbe  etldence, 
and  the  insanity  of  the  defendant  was  ex- 
pressly disclaimed.  -The  foregoing  salient 
facts  in  evidence  have  been  recited  as  mate- 
rial to  a  clear  mderstandlhg  of  this  errors  as- 
signed. 

The  legal  questions  Involved  aM  presented 
in  assignments  of  error,  as  follows:  (1)  The 
trial  court  erred  in  refusing  >to  admit  testi- 
mony '  of  the  transactions  between  the  de- 
fendant and  the  deceased  hai^nlng  ah  tbe 
same  or  prevlons  day  *o  the  kllllnfe.  (2) 
That  tte  trial  court  ferred  in  arbitrarily  lim- 
iting the  res  gestae  to  tbe  particular  «pot 
where  the  killing  o*cu»e^.  (3)  That  the 
trial  court  erred  in  Instructing  the  jury  with 
reference  to  murder  of  the  first  degree  that 
thei%  mu^t  be  no  circumstances  of  mitiga- 
tion, juBtiflcatlon  or  excuse  and  In  not  in- 
structing the  Jury  that  the  absence  of  the 
same  circumstances  characterizes  second-de- 
gree murder.  f4)  The  trflal  court  erred  in 
'sustaining  objections  to  evidence  offered  by 
defendant  as '  to  hU'  mental  condition  at 
the  time  of  'the  killing.  The  trlAl  court 
erred  in  refusing  to  admit  evidence'  of  the 
previous  relationis  of  the  defendant  and  the 
deceased  and  of  the  difficulties  occurring  J)e- 
tween  the  two  on  the.  ;Same  and  the  previous 
days  to  the  killing,  and  In, refusing  to  a,d- 
mit  evidence  of  these  relations  and  difflcul- 
.  ties,  and  the , facts  and  circupis'tances  relat- 
.Ing  thereto  offered  for  tlie  purpose  of  mitiga- 
tion, justification,  extenuation,  or  excuse, 
and  in  excluding  all  of  such  evidence,  and 
in  ruling  that  such  evidence  Is  adniisslble 
only  on  the  theqryof  self-defense. 

l\,X]  There  is  and  con  be  no  pcetense  that 
the  facts  «f  the.  present  case  bring  .it.  with- 
in any  of  the  rules  which  govern  the  exer- 
cise of  the  right  of  self-defense.  A,t  the 
-time  of  the  homicide  the>aJecu^ed  was  the 
•ol<i  aggressor.  He  was 'in  no  danger  from 
-the  deceased,  and. could. have  had  no  appre- 
lienslon  <Mr.  any:  danger.  He  sought  out  and 
.toUowed  up  the''deaeBsed  to  effect  his  de- 
■stmctlon.  '  There  was  no  necessity  tot  any 
'vnooimter,  and  ntme  occurred.  The  defend- 
'ont  aniied  himself  with  a  pistol,  and  watch- 


ed his  oiliM»tDnlty.'>  Then,  niiolisdVtvA  byitbe 
deceased,  paisuedhim  along  the  street  fcr 
more  than  a  city  block,  and,  stlU  unobserv- 
ed, jmor tally  wounded  him  by  a  shot  in  the 
back.  The  deceased  liad  no  opportunity  to 
defend  himself,  or  make  good  his  retsreat 
No  knowledge  of  his  impending  daOgec,  .np 
thought  that  his  enemy  was  following  hfih 
op  to.«ncompaas  his  destruction,  and,  if  lie 
had  any  consciousness  of  the  matter-  at  all, 
it  was  only  the  momentary  but  bitter  refteis 
tion  that  his  oiemy  had  accomplished  his 
destruction.  Under  such  -  a  state  of  Iftcte, 
there  is  no  provocation  which  :the  law  in 
this  state  will  recognize  to  extenvate  of  re- 
duce the  degree  of  the  crime.  Tbe  attend- 
ing circumstances  surrounding  tbe  commis- 
sion of  the  homicide  gave  it  the  character  of 
a  willful,  deliberate,  and  premeditated  mur- 
der, a  murder  committed  upon  express  mal- 
ice, and  such  is  murder  In  the  first  degree 
in  this  state.  There  was,  Indeed,  nothing 
attending  or  giving  character  to  the  act 
which  the  law  regards  as  a  matter  of  justifi- 
cation, excuse,  or  mitigation. 

[S,  4]  'Where  there  is  a  claim  supported  by 
Bome  evidence  of  self-defense,  where  the 
proof  justifies  the  giving  of  a  charge  on  the 
law  of  self-defense,  defendant  may,  for  the 
purpose  of  showing  deceased  to  have  been 
the  aggressor,  and  the  killing  to  have  been 
necessary  in  self-defense,  show  hostile  t«A- 
ings  on  the  part  of  the  deceased  tpward 
him,  previous  difficulties,  quarrels,  and  tbe 
like.  But,  where  the  law  of  self-defense  -is 
not. in  the  caae,  evidence  of  the  hostile  feel- 
ings, ov  acts  of  the  deceased  or  of  prevtoiis 
quarrels,  is  Irrelevant  and  inadmissible  on 
the  part  of  the.  defendant.  21  Cyo.^9^. 
Where,  self-defense  is  l^n  the  case,  such.  ^- 
dence  is  admissible,  not  to  excuse  ov  justUSy 
an  unlawful  attack  or  killing,  ,b\it.  iqt  tb/e 
purpose  of  throwing  light  upon  thjf.  CQndvict 
of  the  de^wased  at, tbe  time  of  ttie ..encoun- 
ter,, and  as.  aJEtectlng  the  rea8pna,bleness  Qf 
defendant's  ,o'wn  condvct).  aq^  where  tJbexe 
Is  a  conflict  in  the,  evidence  as.  to  wha  wiui 
tbe  aggressor,  413  tending  to  show  who  was 
the  aggsessor.  j  ^here  was  not -an  ,ect  done 
or  a  word  spoken  w],ilch,  at  tlie  time  of  the 
tragedy,  and  Illustrated  by  the  character  of 
the  deceased,  and  tbe  previous  relations,  and 
dlfElcuUles  of  the  parties,  and  construed  t>y 
the  defendant  )n  the  ilgtit  of  that  character, 
as  would  in  law  be  such  a  provocation  suffl- 
cleut  to  mitigate  the  offense  to  a  lower  de- 
gree. The  evidence  offered  could  not  be  on 
ttke  ground  that  it  would  constitute  what  tj^e 
law  deems  a  BUffic;lent  provocation  to  exten- 
uate the  guilt  of  homicide.  That  can  neyer 
be  when  tbe  killing  is  deliberate  or  of  ooel 
purpose.  For  the  provocnUon  whlph- is  al- 
lowed to  extenuate,  in  the  case,  of  homicide 
must  be  something  which  a  man  is  conscious 
of,  which  iie  feels  and  resents  at  the  instant 
the  fact  whlcb  he  would  extenuate. ^is  com- 
mitted.   1  Rtiss.  Cr.  613,  014.    The  extenua- 
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Hon  admitted  in  cases  of  provocation  Is  the 
indulgence  which  tlie  law  extends  to  the 
first  transport  of  passion,  in  condescension  to 
human  Infirmity,  to  the  furore  breris  which, 
while  the  froizy  lasts,  renders  a  man  deaf 
to  the  voice  of  reason.  A  sane  man  (and  the 
plea  of  insanity  is  expressly  disclaimed  in 
this  case)  can  be  either  the  slave  or  master 
of  his  passions,  and  the  criminal  law,  while 
indulging  to  a  humane  extent  the  mere  in- 
firmities of  human  nature,  nevertheless  re- 
quires the  exercise  of  this  mastery.  The  law 
upon  the  subject  of  provocation  did  not 
have  the  remotest  application  to  the  case 
before  the  court  The  evidence  offered  by 
the  defendant  having  no  legal  efficiency  in 
reducing  the  crime  of  which  he  stood  charg- 
ed, or  to  Justify  or  excuse  the  commission  of 
the  homicide,  the  action  of  the  court  in  con- 
fining the  res  gestae  to  within  a  few  minutes 
of  the  killing  was  not  error,  and  permitting 
evidence  of  what  transpired  within  a  few 
minutes  of  the  killing  was  as  liberal  as  the 
principles  of  the  administration  of  criminal 
justice  would  authorize  the  court  to  grant. 

[i]  But  it  is  contended  that  such  matters 
ought  to  be  heard  as  some  evidence  to  weigh 
with  the  Jury  in  fixing  the  quantum  of  the 
punishment,  relying  upon  the  doctrine  an- 
nounced in  Fields  v.  State,  47  Ala.  603,  11 
Am.  Rep.  771,  and  Fletcher  ▼.  People,  117 
III.  184,  7  N.  E3.  80.  Palliating  considera- 
tions, if  there  be  any,  might  move  the  par- 
doning power  to  exercise  its  clemency,  but 
it  is  the  duty  of  the  courts  and  juries  to  be 
governed  by  the  law  and  evidence,  and  the 
evidence  must  be  legal  evidence,  relevant, 
and  material  to  the  Inquiry  at  hand.  It  is 
of  great  importance  to  the  correct  decision 
of  controversies  that  no  evidence  shall  be 
heard  which  is  foreign  to  the  issue;  and  the 
rule  Is  no  less  applicable  and  useful  in  crim- 
inal than  in  civil  cases.  Upon  this  principle, 
and  because,  if  received  in  the  case  at  bar, 
evidence  of  the  previous  relations  of  the  de- 
fendant and  the  deceased  and  the  character 
of  the  deceased  for  temper  and  violence 
could  not  rationally  aud  legally  affect  the 
degree  of  the  homicide,  but  might  mislead 
the  Jury,  we  hold  the  court  was  right  in  ex- 
cluding it 

[I]  The  case  of  Fields  v.  State,  47  Ala. 
903,  11  Am.  Rep.  771,  Is  strongly  urged  by 
defendant  in  support  of  his  contention  that, 
even  if  such  evidence  was  inadmissible  to 
mitigate  the  crime.  It  should  liave  been  re- 
ceived to  mitigate  the  quantum  of  the  pun- 
ishment Equality  before  the  law  is  a  max- 
im of  universal  Justice,  and  the  life  of  the 
most  abandoned  is  equally  entitled  to  the 
protection  of  the  law,  as  that  of  the  most 
elevated  and  refined.  It  is  for  no  man  to 
say  which  may  be  taken  and  which  may  be 
■pared.  Because  a  man  tias  a  cliaracter  for 
turbulence  and  violence  and  previous  quar- 
rels and  difficulties  have  taken  place,  there 
is  no  law  which  Justifies  an  act  of  individual 
■atlsfactlon  or  vengeance  or  permits  the  mod- 


eration or  ferocity  of  the  Injured  party  to 
determine  what  shall  l>e  the  measure  of  his 
redress.  It  is  just  as  serious  in  the  eye 
of  the  law  to  murder  a  bad  man  as  a  good 
man.  But  In  the  Fields  Case  this  principle 
is  distinctly  repudiated,  and  we  are  told 
that  it  is  leas  a  crime  to  kill  a  turbulent  and 
violent,  man  than  it'U  te  IcUl  one  who  is 
peaceable  and  orderly.  This  novel  doctrine 
of  the  Fields  Case  has  'met  with  much  disap- 
probation, and  iias  been  many  times  con- 
demned. In  Gardner  v.  State,  00  Ga.  310, 
17  S.  B.  86,  35  Am.  St.  Rep.  202,  the  court 
says:  "However  deiwerate  the  character  of 
the  deceased  for  violence  may  have  been, 
there  was  nothing  to  reduce  the  homicide  to 
any  grade  of  manslaughter,  much  less  to 
justify  it  There  was  consequently  no  evi- 
dentiary purpose  for  his  bad  character  to 
subserve,  and  the  evidence  to  establish  it 
was  properly  rejected.  When  such  evidence 
is  admissible  at  all,  the  primary  object  must 
be  to  throw,  light  upon  the  guilt  or  Innocence 
of  the  accused,  Including,  of  course,  the  prop- 
er grading  of  the  offense,  should  he  be 
guilty  of  any.  When  the  jury  have  it  before 
them  for  this  purpose,  they  may  use  it  for 
a  guide  in  recommeudlu^  or  forbearing  to 
recommend  as  to  the  punishment  but  we 
wholly  repudiate .  the  doctrine  Inculcated  by 
Fields  V.  State.  47  Ala.  603,  11  Am.  Rep. 
771,  that  it  may  be  received  and  used  for 
the  latter  only,  when  inadmissible  for  the 
former.  *  •  ♦  The  wholp  Investigation  to 
which  the  evidence  is  addressed  relates  to 
the  fact  of  crime.  None  of  it  goes  to  the 
measure  of  punishment.  •  *  • "  xhe  doc- 
trine of  the  Fields  Case  has  been  condemned 
eo  nomine  by  the  Supreme  Court  of  the  state 
which  aunounced  it,  and  has  been  distinctly 
overruled  by  the  Alabama  court  The  Su- 
preme Court  of  Alabama  in  Green  v.  State, 
143  Ala.  10,  39  South.  362,  on  rehearing,  in 
observing  that  it  is  important  to  the  admin- 
istration of  the  criminal  law  that  the  doc- 
trine laid  down  in  the  Fields  Case  be  correct- 
ed, and  after  citing  several  cases  from  that 
court,  say:  "The  principle  deducible  from 
these  cases  Is  that  evidence  of  the  turbulent, 
bloodthirsty,  and  dangerous  character  of  the 
deceased  is  only  admissible  when  there  is 
testimony  tending  to  establish  that  the  ac- 
cused acted  in  self-defense,  where  some  overt 
act  on  the  part  of  the  deceased  Is  shown, 
calculated  to  Impress  his  slayer  with  the  rea- 
sonable belief  that  be  is  in  danger  of  Buf- 
fering grievous  bodily  harm  or  death,  and 
there  is  no  reasonable  mode  of  escape,  and 
this  for  the  purpose  of  determining  who  waa 
the  aggressor.  In  the  absence  of  such  an 
act  on  the  part  of  the  deceased,  bis  charac- 
ter for  turbulence  and  violence  Is  wh<My  Ir- 
relevant. It  has  never  been  the  law  in  this 
jurisdiction  that,  because  a  man  luts  the 
r^utatlon  of  being  turbulent  and  violeot, 
bis  liffe  may  be  taken.  On  the  contrary,  it 
has  been  uniformly  lield  tliat,  whatever  may 
be  a  man's  character  for  desperatloa  and 
recklessness,  he  is  entitled  to  the  protection 
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•f  the  lawi;*  aofl  It  'to  m  mncb  a  cttme  In 
the  eye  ef  the  law  to  ilay  Mm  ^^  It-ls  the 
most  peaceable  and  law-abiding  -titlEen  In 
the  cotnoittnity.  Drldence,  therefore/Of  the 
character  of  the  deceaaed  for  vloledce'  and 
the  like,  whea  properly  admitted,  la  limited 
In  ita  contdderatlon  by  the  Juir  to  detennln- 
ing  aolely  the  meaning  af  his  overt  act  «r 
demonBtraaoBi"  In  another  case  the  Su- 
preme Court  ot  Alabama,  Da  1S>»  (mae  of  Rhea 
r.  State,  100  Ala.  119,  14  Sonth.  898,  say 
that  the  character  of  the  decdaaed  for  tiurbn- 
lence^  Tlolenee,  and  qoarcelaomeneaa  fumlah- 
ea  no  excuse  or  palliation  ftfr  aggreaatve  ac- 
tloD,  n(«.  when  the.  dUBcatty  la- brought. on 
or  aoHght  by  the  accused.::  On  doabtfnl  vnca- 
'tfonBaa  to  who  waa- the-asgreaaor  it  duudd 
he.  taken  into  acconnt,  en  the  theory  that 
-mere  prompt  and  decisive  meaanrcs  of  d«- 
fens^  are  iiistlfled  when  the  aaeallantila  of 
knownrlolent  andblood-Oarsty  'natarfe  Bat 
■tluU  the  principle  la  confined  to  defensive 
measures  only. 

[7]  We  hare  no  hesitantcy  in  adhering  to 
and  giving  our  approval  of  the  doctrine  that 
evidence' in  mitigation  to.be  relevant . must 
tend  to  th|row  seme  light  upon  the  guilt  or 
•Innocence  of  the.  accused,  includiag  the  proper 
grading  of  his  offense,  ^(tuld  he  be  guilty 
of  any,  but,  when  not  of  onch  a  character, 
It  is  not  relevant  simply  for  the  purpose  of 
mitigating  the  quantum  of  the  pnnlshment. 

W  Defendant  complains,  that  the  court 
wned  In  ipstructlng  the  Jury  with  reference 
to  murder  in  the  first  degree  that  there  most 
be  no  circnmstfinces  of  mitigation,  Justifica- 
tion, or  excuse,  and  In  not  instructing  the 
Jury  that  the  absence  of  the  same  clrcum- 
atanoea  characterlxea  second  degree  murder. 
The  court  did  commit  error  In  respect  of  the 
matter  stated. 

[1]  But  was  it  merely  a  technical  error 
which  does  not  affect  any  substantial  right 
of  the  defendant,  or  is  it  material  error 
which  reqolrea  a  reversal-  of  the  case.  The 
evidence  discloses  murder  Ip  the  first  degree 
or  nothing,  no  mitigation,  excuse,  or  justifl- 
cation  in  the  testimony.  "When  on  a  trial 
for  murder  the  evidence  proves  murder  in 
the  first  degree  or  nothing,  the  court  need 
not  instruct  the  Jury,  as  to  other  grades  of 
the  offense."  21  Cyc.  1066.  The.  instructions 
of  the  court  should  be  in  accord  with  some 
phaae  of  the  testimony,  and  sbpuld  be  so 
framed  as  to  correctly  state  the  l^w  in  the 
lisht  of  the  testimony.!. The  court  should 
have  submitted  a  charge  op  murder  in  the 
first  degree  without  invplTlng,  the  .question 
of  mitigation,  Justification,  or  excuse,  as  no 
phase  of  the  testimony  required  it,  but,  hav- 
ing done  so,  we  camiot  perceive  why  such 
an  instractlon  Is  not  more,  favorable  to  the 
defendajBt  under  the  faq^  of  the  case  than 
he  waa  entitled  to. .   , 

[1.0].  If  the  .  iaw.  reqn^ed  absolute  accu- 
.racy^,  but  very  few.  pony lict^oas  could  be  sus- 
tained.,  Some  technical, error  perhaps  creeps, 


into  most  every  trial:  3a<  whim  error  has 
been  committed,  in  the  trial  of  a  criminal 
case.  It  must  further  appear  that  such  error 
was  of  a  material  character,  and  deprived 
the  defendant  of  a  substantial  right  before 
.it  will  be  ground  for  reversal.  "Material" 
ia  defined  as  something  of  solid  or  weighty 
character ;  substantial ;  of  consequence ;  not 
to  he  dlspeiised  with.  And  in  law  such  as 
doesorwoui^  affect  the  determination  of  the 
case.  Webster's  Dictionary.  Where  there  is 
a  verdict  of  murder  in  the  first  degree,  sup- 
'ported  by  Evidence  which  shows  that  degree 
only,  the  verdict  will  not  be  reversed  for  er- 
ror in  instructing  the  Jury  as  to  murder,  in 
the  second  degree;  there  being  n<^  tentlmony 
whatever  to  prove  that  crime.  No  cause 
shall  be  reversed  fbr  technical  error  when 
upon  the  whole  case  it  shall  appear  that 
substantial  Justice  has  been  done  Is  the  men- 
date'  of  oar  Constitution.  Section  22,  art  41, 
Const.  Arlsoina.  It  may  be  obaerved  in  pass- 
ing that  a  defendant  charged  with  crime  will 
be  protected  In  every  material  right  given 
him  under  the  law,  but  It  must  also  be  borne 
In  mind  that  the  command  of  the  Oonsttttt- 
tloB,  that  no  cause  will  be  reversed  for  tech- 
nical error  in  the  proceedings  when  upon 
the  whole  case  it  shall  appear  that  substan- 
tial Justice  has  been  done,  must  be  obeyed. 
Men  must  be  taught  that  they  canuot  hope 
to  escape  the  consequence  of  their  wrong- 
doing in  this  state  through  a  mere  tecibnt- 
callty  not  affecting  any  substantial  right. 
We  are  satisfied  from  a  careful  examination 
of  the  record,  and  a  consideration  of  each 
assignment  of  error,  that  this  cause  is  free 
from  i>rejudlclal  error,  and  that  substantial 
Justice  has  been  done. 

The '  cause '  is  remanded  to  the  superior 
eonrt  of  the  state  of  Arizona  In  and  for  Ya- 
vapai county,  with  directions  to  carry  out 
the  Judgment  of  the  district  court  of  the 
fourth  Judicial  district  of  the  territory  of 
Arizona,  In  and  for  the  county  of  Tavapal, 
into  execution. 

CCNNINOHAM,  J.,  and  DUFFY,  Judge  of 
the  superior  court,  concur.  BOSS,  J.,  helng 
disqualified  and  announcing  his  disqualifica- 
tion in  open  court;  the  remaining  Judges, 
under  section  8  of  article  6  of  the  Constitu- 
tion, called  In  Hon.  F.  J.  DUFFY,  Judge  of 
the  superior  court  of  the  state  of  Arizona 
in  and  for  Santa  Cruz  cotanty,  to  ait  with 
them  tn  the  hearing  of  this  Cfts& 


(a  oki.  sn) 

ATCHISON.  T.  «i  a  F.  RY.  CO.  r.  STATE 

ftal,    , 
(Bnpreiae  Ooart  of  QUflhona<    July  23,  1912.) 

(S^latui  ^V  tHe  Court.)  ' 

C'AMiBRS   (!  20*)'— REOtrLATiONs-^OHpraiB  6V 
CoRpoBATioN  ComnesiON— HvrDB*Cfc. ' 
Wbet*    the  .railway.' company   is.  charged 
with  not  .having  filed  a  tariff  ibeet  within  the 


•fgi,  other  cases  see  lam*  te^f  aa^  Hc^la;  NUMBER  ia  Dec.  O^  A  Am.  Dlj|^  K«y-Ne.  Seriea  A  Rep'i  faiwm 
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timfr  inrworibCid  kv  "tlie  Corpontioi;  Comnis- 
■sioq,  a^d  the  «Tid«iice  alfowa  that  such  tariff 
Blieet  wak  not  so  filed,  unless  the  evidence 
shotHng  such  failure  to  file  also  discloses  that 
the  act '  of  omissloD  was  not  willful,  the  pre- 
sumption <ft  law  is  tbat:th«  act  was  wiUfuL  . 
...  (a). Such  act  of  omission  Jia^ing  been  proT^ 
by  evidence,  which  did  not  disclose  that  it  was 
■avt  wUlfully  done;  the  burden  shifted  to  Oie 
^railway. company,  to  prove  that,  such  act  of 
omisaion  was  not  wilHul.        . 

(b)  Beld  that,  under  the  facts  .in  this  record, 

the  Corporation  CommisaloD  waa  jdstMed  in 

.findinc.ti>at:Mch  act  of  onisaion  was  wilUol. 

[Ed..  Note.— For  other  .cases,  see ;  Caniiera, 

.Cent  Dig.  U  33-48,  133,  »2T;    De«.  l)ig.  I 

20.*].;  ,:  ; 

,.t  Appeal  from  th9  St«t«  Corporation  Com-' 

/.Appeal  by.  the  Atchison,  Topeka  &  ,Saiita 
,F4  Ballway  Compaiiy  f^m  an  order  of  the 
.Corporation  Comini^slon,     Orde^  affirmed.  , 

Oottlngbam  &  Bledsoe,  of  Olclaboma  City, 
.for  appellant  GbaSi  WMit,  Atty.  Geo,  Cbas. 
Ia  Moore,  Asst  Att7.  Qen.>  and  B.  C.  Fatten, 
of  Oklahoma  City,  for  appellMB. 

WILLIAMS,  J.  The  app^ant  by  tbia  ap- 
peal «et^  to  bare  reveraed:  an'  order  of  tbe 
Corptiratlon  .Commission,  Imposing  a  fine: of 
:$25  on  appellant  for  failure  to  comply 'with 
tbe  Cbmmisslon'a  order  I<7o;  198,  in  tbatiit 
did  not  file  a  certain  tarlif,  to^  wit  8128rD,; 
wUbin  tbe>  time  prescribed  In :  said  oiider, 
wblcb  la  in.  part  «a  follow»s  tiSacb  railroad 
and  railway  company  named- above  ahaU.  on 
or  before  tbe  date.tbls  order  becomes  effeo- 
.■tlre^  flie  in  the  office. of  tbe  Corporation 
<Gommifislon  of  the  state  of- Olclaboma,  in  the 
dty  of  Guthriet  state'  of -.OlElahpmaj  one  copy 
xft  eaeb  of  tbe  .foUo.wlng  documents  affeetUiK' 
the  transportation  of  f rel^t '  and:  paasen- 
gera  apon.  Ita.  lln»  'of  railroad 'And .  railrray 
in  the. state  of  Oklahoma:  Side  No-  1..  Gen- 
eral fr^bt  and  passenger  tariffs,  both:  atate 
and  lnteratate,:.local:aii4  Joint,,  together  with 
411  /  effective .  ^imendiveQta  aqd  supplements. 
.RqleKp.  &  Also  at  :the,.>ti|ne  of  tbelr  Is- 
suance and  before  effectlvenA8Sirt<)op4ea,:,Of 
all  documente  named  above  that  may  here-' 
■ftfter,  be.  issued iDoviimVlJtOAtion.qpoB  ;Bucb 
itoe  .of  road.!'  .• 

Tbe  tariff: on  «aottwit  of  wblcb  tbts- pros- 
ecution <waa'  baaed.,. w;a8  as  .to  rates: to  be 
used  on  fruit  or  vegetables,  lioaded  In  refrig- 
-erator  cars,  and)  covers  tin  charge,  (o^.  re- 
Irlgeratoc  service.  A  party.  In  Bl  Reno  oom- 
.plainiag  to  theConamlsslon  of  tbe  rate  a»- 
sessed  by  tbe  .appellant*  on.  a  car  of  eabbage 
from  Topeka,  Kan.,  an  examination  was 
made  by  the  Commission,  and  It  was  ascer- 
tained that  tbe  previous  tariff,  to  wit  tariff' 
C,  bad  Dean  filed,'  but  that  O'  bad  not,  and 
that  there  was  no  way  to  ascertain  tbe  rate. 
fai6  cou^laiBt  was  tbeh  filed.  After  the  fil- 
ing of  tbe, complaint,., tbe  appellant  filed  tbe 
.tariff  w^tb  tbe  Corporation   Commission.. , 

On  tbe  ..part  of  tbe  appellant  tbe  chief,  of 
tbe  tariff  bureau  of  the  appellant  testified 
that  as  to  'said  tariff  the  railway  compainy's 


reoor^av  sfto!(Kid,."Utat«  <foii}t  pt-,  tt.  wan  /unt 
t»  th^)  Qlclabopia.  CowmlasioB- >  ofa  May.  ^ 
l9ifK^r  a  BKmtb^betpire'l^  taiiMElMc^m«.e(- 
ftiCtlTe,"  He  furtbw  twtlfie^.  »a  follows: 
"Wet.'bav*  /  no  :  intenUoa  wbaterer  of  mt 
r  wanting  .to  fUe  tbe  tariff,  .because:  we.  .filed,  tbe 
previous  tarlffk  ^r-tlie  tariff  tiwt  It  canoaled; 
and'  tbe  InstmCtiOiis.ar*.  and  have  .been  In 
effeot  for  qaite'aiCew  years  tbaib  tariff  that 
In  any  way  alBeeCs.  Oklabomii  rafaaa,-  wbetb- 
er-  intra  or  tatter 'statu, 'a  copysliould  be  Im- 
mfedlately  filed  wttb  tbi»  Oemmis^nj'  .and' I 
don't'  knew  of  any .  instanota  where  a  copy 
has'  not  bean  -forwarded  tp  the.  OoBMnlaslon 
witbln  one' br.  two ''days  :aftet  Its  receipt 
from  >  tbe.  pMnfiars. '  We  bxn  a  rdcovd;  "up 
tbere  sho'wtng : III ^tbA  tariff »: we  forwiod'tD 
ttab  Commission,  and  tbla  tariff,  -before' I 
made  tbe>  affidavit  I  hiiokM  It  up,  and'oac 
recordS'Sbow  that  it  waa  forwarded.  By  Mr. 
'Henshew:  'Qc  Well,  what  has  been  tbe  aya- 
tem  of  forVdrdlilg  tariffs?  A.  We-  forward 
by  United  States  mall,  unless  tbe  quantity 
la  HO  tarrle  ttiat.  we  ha^  to  forward  by  ex- 
■priess'."'      ■■■'">■■ 

'  On  Iftts  efnaence-the  appellant  was  adjudg- 
ed guilty  6t  eotftempt  and  fined  S26.  Tbe 
Undgment  of  the  Comml^Ion  la  as  followa: 
^The  inforiiia^oit  Alleges  that  the  dtfendant 
Violated  Oi«elr  No.'  198  b^  fafling  tb  file  tar- 
iff 8128-iy  prlor'td  tiie  tfme  the  same  beeann 
effefctl-ve:  The 'fe^dentte '  shows  this'  tariff, 
•rtlrrylng  rates  "to  be  appJIed  oh  friiit'dr  'vege- 
tables loaded  in  reflf igerator-  ikn,  and  co-^- 
erlng  the  charges'  for-  refrl^rAtor  serrice^ 
was  not  filed  prior  tO  the  time  the  saftie  be- 
'camei  effective  In;  tbe  'state'  of  Olclahoma, 
and  the  Commission  did  nolf'know  of  Its 
existence  nntli  the  shttiwrs  wrote  to  theCom- 
tolssibn,  complalnlhg'  Of  ftiS  rate  assessed 
thereunder.  The  rule  covered  by  tfila  tariff 
seefals'to'be  ^fttiy  b'iit  of  line.  All  tarifCs 
must  be  filed'  with' the' Tnterstnte  Commerce 
Corfrtnisslon' thiyiy -^daifTS  prior  to  going  Into 
effect  nn'fesa  spetial  prtAlAslbn  Is  given  for 
them  to  go  into  effect  liiibn  a  Shorter  notice. 
■The  defendant's  evidence  shoves  that  their 
records  ^how  that  a  copy  Of 'this  te'ritt  waa 
Sent  to  tbe  Oklahoiha  Commission  Oh'  May  6, 
1910,  '  Or  k  'month  before  the  sa'ihe  became 
effective.  The  'dtefehdant  ful*ther  denied  any 
intention  'w'haiiever  bf  aAy  desire  on  Its 
part  not  to  '.ffle'tbe^e  tariffs,  wBetber  the  rate* 
covered  by  siicb •  tariff  arfe' state  ot  Inter- 
state. TTariffs  are  asnally '  forwarded  by 
Chlted  STtates  maU.''''l%e  Commission  baa 
had  dauch' froHib)!^  In  bii^n^  tariffs  filed  be- 
fore'they  liecattie  eff^five.  Railroad  after 
railroad  has^  biaen  let  off,  without  imposing; 
any  penalty,' 'npon  first  one  excuse  aild  then 
another,  the  same  aa'  now  offered.  ThU|  can 
no  longer' be  tolerated.  These  tariffs  must 
be  filed  aa  provided  in  the  order.  1%e  only 
evidence  we  have  .that  tUe  defendant  noade 
iny  ■  eAort  to  fife  the  tafti?  was  that  their 
records  show  Utiat  tbe  tariff  was  sent  Their 
reco'rds  could  show  this  and  iyet  be  In  error. 
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At.Kny  ratei  ttte  tar^f  ^U:npt  filed  witJx  the 
Conamlsslpn,  and,  Wsmiacb  as  the  Commis- 
sion '  ackno.wledgea  receipt  of  these  tariffs, 
the  4efeiida|)t,  not  having  any  such  receipt  in 
its'  poBsepsloD,  should,  have  seen  that  the 
tariff  was  on  file.  It  Is  therefore  prdered 
ajBd  adjudged  that  the  defendant  be  fined  the 
wiaa  p<  $26  and  costs  for  the  riolation  of  or- 
der 1^0.,  198,  foiling  to  file  the  tariff  men- 
tioned In  th^  complaint  prior  to  the  time  it 
went. Into  jeffect  For  all  ot  ^hicb  cost  and 
fine  let  execution  Issue."  :  .. 
.  Jt  is  Insisted  b;  Uiie>  appellant  that  the 
evidence  Ia  not  sufflcleot  ,to  sujjport  the  Judg- 
ment of  the  CoHunlssion.,;  There  v^as  evi- 
dence reasonably  tending  to  show  that  the 
tariff  was  sot  filed  pufsnant  to  the  order  of 
the  Commtwdon.  In  fact,  ]t)he  appellant  does 
not  seem  to  contend  that  the  same  was  so 
filed. 

In  St  Louis  &  8.  F.  R.  Co.  v.  State  et  al., 
26  Okl.'764,  110  Pae.  759,  it"  Was  h^ltftfiat, 
"whet*e  the  railway  liompahy  admits  the  act 
of  violation  .with,  whi^  it .  is  cMrged,  but 
attempts  ,to  defend  against'  the  proceedings 
upon  the  ground  that  said  ^c't  was  conunlt- 
ted  throoob  a -misapprehensloni  of  th«  or- 
der, or  as  a  reitlt'of  a  mistake,  the  burden 
li<  tpon  tbfe  company  to  establish  by  compe- 
tent evlclence  that  its  .act  c<}m|>laine4  of  re- 
cited, fronj  8iich..cau8ei"j^    .,.:  .   '. 

Though  the  appellant  did  not  admit  the 
act  vt.  violation.  .'With  :<wbicfa  ,  it  is  cbargedi 
yet,  if  the  evidence  showed  such  violation 
(the  ipbmmfssion  so  foTihdy,  then  the  burden 
would  shift  to  ,the  appellant;  for  the  law 
presumes- that  the  act  was  willfully  done 

Section  2820,  Cbtnp.  JjB>m  1908  (chapter 
26,  art  6^,  provides:  "The  teyih  'wUlftilly,' 
whea  applied  to.  the  Intent  tvlth,  which  an 
act  is  done  or  omitted,  implies  alnq^y.fi 
pqrpose  or  willingness,  to  cpninUt  the  act  pr 
the  omission  referred  to.  It  doe9  ,not  re- 
qulxe  any  intent  to  violate  law,  or  to  In- 
jure another,  or  .to  aoqnire  any  advantage." 
See,  also,  Thurntan  et  al.  t.  State,  2  Qkl, 
Cr.  718,  104  Pac.  67. 

The. tariff  not  .haying  been  filed,  ,and  the 
presumption  of  law' foljowlng  that  it  was 
willfully  not  filed,  and  th^  burden  .shifting 
to  the  appellant,  the  question '  arises  a^  to 
whether,  under  this  record,  the  app^llint 
has  discharged  that  burden. ,     ,     ,     .  ,  ,  ., 

In  A.,  T.  &  S.  F.'Ry.  do.  r.  State  and  A. 
Haber,  122  Pac.  232,  it  is'  said:  "In  deter- 
mining the  giillt  of  a  company  or  corporation 
diarged  with  contempt  in  a  proceeding  like 
this,  whilst  it  is.  necessary  to  find  that  the 
violation  was  willful  or  intentional,'  yef  in 
making  this  determination  the  Commission  is 
permitted  to  look  at  the  good  faith  of  the 
o>mpany.    The  company,  through  its  superi- 


or officers,  must  furnish  the  subordinate  of- 
ficers with  reasonable  instructions,  in  order 
that  the  subordinates  may  reasonably  and, 
in  good  faith  and  with  proper  diligence  com- 
ply with  the  orders  of  the  Commission. 
Whilst  It  may  be  that  the  subordinate  em*. 
ploy6  ma.y  act  In  good  faith  and  with  rea- 
sonable diligence  under  the  orders  that  he 
may  have,  yet,  on  account  of  the  careless- 
ness or  neglect  of  the  Superior  officers,  there 
may  be  a  derelictioa" 
;  In-  that  .case  it  was^  held  tibat.  the  railway 
company  by  proof  discharged  the  burdeo.; 
All  the  evidence  in  the  record  la  appellant's 
favor  Is  tjbat  its  records  show  that  on  .May. 
6,  1911,  within  the  prescribed  time,  the  tac-, 
iff  was  mailed  to  the  Commission.  There 
is  no  evidence  showing  Who  uliade  this  vtAtj,. 
or  under  what  'circumstances  it '  ^aA  made, 
whether  by  the  party  whose  duty  It  was  to' 
mail  such  tariff  sheets,,  or  .some,  othei;  per- 
son. Tt  th^  tariff  sheet  was  sent  by  mail, 
it  is  to  be  assuhied  that  when  It  was  recelT- 
ed'by  the  Commission  it  would  acknowleige' 
receipt  thereof.  If  stiph  acknowledgment  was 
not  received 'Within  k  reasonable  time,'  dili- 
gence and  good  faith  on  the  part  of  the 'Ap- 
pellant, having  adopted  the  system  of  for- 
warding such  matters  by  mail,  would  have 
required  It. ho  make,  inquiry  as  to  whether 
same  was  received.  Such,  seems  not  to  have 
been  done. 

It  is  essential  that  these  tariff  sheets  be 
filed  at  least  before  such  rates  go  into  «€t. 
feet;  and,,  if  the  appellant  is  to  be  excused 
merely  upon  the  excuse  tha(  an  entry  on  its 
books  shows  that  It  was  mailed,'  then  it- 
would  be  very  difficult  for  any 'conviction  for 
contempt  In '.such  matters  to  be  sustained. ., 

The  appellant  was  not  performing  an  act 
of  courtesy  in  mailing  this  tariff.  It  was 
its  duty  under  the  law  to  file  the  same  with 
the  Commission  within  the  prescribe  time.'. 
Having  availed  itself  of  the. convenience  oif 
sendiiig  the  tariff  sheet  by  mall,  that  did  not 
discharge  its  duty,  because'  the  order  wias' 
not  that  it  should  mail  the'tarlfif  sheet,  hut 
that  It  should  be  filed  in  a  certain  tlme^  "  '', 

The  Commission  were  Justifiable  in  find-' 
ing  that  there  was  not  sufficient  evidence  to 
shoW'  that  it  was'ever  mailed,  because  this- 
entry  may  have  been  made  by  some  clerk  up-* 
on  whom  no  duty  was  imposed  to  niatl,  .tt>e 
s^me,  but,  knowing  that  tke  tariff  sheet  was 
prepared,  entered  it  on  the  assumption  that' 
the  clerk  upon  whom  such  duty  was  imposed 
would  mail  It,  but  failed  to  discharge  that 
duty. 

'We  conclude  that  the  Judgment  oi  the 
Commission  must  be  sustained.  AH  the  Jus- 
tices concur,  except  iJTJNN,  X,  who  is  absent, 
and  not  participatinj;. 
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BANKS  T.  CIARK. 
(Supreme  Court  of  Oklahoma.    July  23,  1912.) 

(8»Uabu$  Sy  the  Court.) 
Appeal  and  EjRrob   (§  773*)  —  Dismissal — 
Failure  to  File  Bbief. 

Same  as  that  in  Leavitt  et  al.  v.  Commer- 
cial Niitlonal  Bdnk,  20  Okl.  1C4,  109  Pac.  71. 
[Bd.  Note.— For  other  cases,  see  Appeal  and 
Error,   Cent.  Dig.   H  3104,  3108-8110;    Dec. 
Dig.  I  773.*] 

Brrbr  froin  IMfetrlet'  Court,  Tnlsa  County ; 
I*  M.  Poe,  Judge. 

Aetl6to  Between  Wllllflm  Banks  and  A.  D. 
Clark.  From  the  judgment.  Banks  brings 
error.     Dismissed. 

Halner  &  Martin,  of  Tulsa,  for  plaintiff 
in  error.  J.  J.  Henderson,  of  Tulsa,  for  de- 
fendant in  error. 

WILLIAMS,  J.  Petition  in  error,  with 
case-made  attached,  was  filed  in  this  court 
on  November  7,  1910.  No  briefs  have  been 
flle4  by  plaintiff  in  error,  as  required  by 
rule  7,    20  Okl.  vlU,  95  Pac.  vl. 

CI?he  appeal  is  dismissed. 


LAWSON  et  al.  ▼.  ZEIGLER. 
(Supreme  Court  of  Oklahoma.    July  23,  1912.) 

(ByUtihu*  iy  the  Court.) 
Appbal  and  Brbok  (i  564*)— Recobd — Case- 
Made— Time  FOR  Makinq  and  Sebvino. 
An  order  extending  the  time  for  the  mak- 
ing hnd  serving  a  case-made,  made  after  the 
expiration  of  the  time  theretofore  fixed  by  or- 
der of  the  <>ourt  or  trial  judge,  is  void. 

(a)  A.  "case-made"  made  and  served  within 
the  time  fixed  by  such  void  order  is  a  nullity 
and'  cannot  be  considered  as  a  case-made  by 
this  conrt. 

.  [Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  H  2501-2506,  2555,  2558, 
2559f  Dec.  Dig.  f  56l.»l    'i  •  •  > 

Error  from  District  Court,  Mcintosh  Coun- 
ty ;    Preslie  B.  Cole,  Judge. 

.Action  between  W.  H.  Lawson  and  others 
and  Frederick  Zeigler.  From  the  Judgment, 
Lawson  and  others  bring  error.    Dismissed. 

E.  J.  Van  Court,  of  Eufaula,  for  plaintiffs 
in  error.  W.  C.  Reeves,  of  Oklahom»  City, 
amicus  curiae. 

WILLIAMS,  J.  On  December  14, 1910,  the 
motion  for  a  new  trial  was  overruled.  It 
was  ordered  that  defendants  (plaintiffs  in 
error)  be  allowed  30  days  to  make  and  serve 
a  case-made.  This  30  days  expired  with  the 
13th  day  of  January,  1911.  The  case-made 
was  served  on  January  14, 1911,  one  day  aft- 
er the  expiration  of  the  time  allowed  for 
making  and  serving  of  the  same.  On  Feb- 
ruary 6,  1911,  24  days  after  the  'expiration 
of  the  time  allowed  for  making  and  serv- 
ing the  case-made,  the  attorneys  for  the  re- 
spective parties  stipulated  that  the  plaintiffs 
In  error  should  have  30  days  after  the  8th 


day  of  February,  1911,  in  whlct  to  haVe  the 
case-made  settled  and  sl^ed.  Oa  Febrtiary 
7,  1911,  the  court  entered  an  order  that  an 
extension  of  time  be  granted,  to  wit,  30  days* 
from  February  8,  1911,  in  which  to  have  the 
case-made  served. 

That  an  order  made  after  the  expiration 
of  the  time  allowed  for  making  and  serving 
a  case-made,  extending  the  time  for 'such 
purpose,  is  a  nullity,  and  such  cat)e-n»de 
served  out  of  such  time  cannot  be  coiisidered 
on  appeal,  has  been  settled  by  this  court 
Lovejoy; '  Russell  Sc  James  v.  Graham  et  ah, 
124  Pac.  25,  deCfded  May  14.  1912;  but  not 
yet  officially'  reported,  and  authorities  there- 
in cited. 

It  follows  that  this  proceeding  in  orror 
must  be  dismissed.    All  the  Justices  Ooncor. 


BANK  OF   FAIRVIBW  ▼.   MABTIN  et  aL 
(Supreme  Court  of  Oklahoma.    July  9,  1912.) 

(Bvltihut  hyilie  Court.) 

1.  Appeal  and  Ebbob  (|  1005*)— Beview— 
QlTESTioNB  or  Fact. 

Where  there  is  evidence  reVisonably  tend- 
ing to  support  the  verdictof  tbei  jury,  and  .the 
judgment  entered  thereon,  the  same  ^11  not 
be  disturbed  on  appeal 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  {f  3948-3954;  De«.  Dig.  f 
1005.*] 

2.  Appeal  AND  Ebbob  (f  1170*')— Review-' 
Habulesb  EIbbob.. 

The  court,  in  every  stage  of  action,  muat 
disregard  any  error  or  defect  in  the  pleadings 
or  proceedings  which  does  not  affect  the  sob« 
stantial  rights  of  the  adverse  party;  and  no' 
judgment  shall  be  reversed  or  aifected  by  rea- 
son of  such  .error  or  defect 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  |J. 46^-4545;  Dec  Dig.  { 
lliU*] 

Error  from  Major  County  Court:  O.  M. 
Evans,  Judge. 

Action  by  the  Bank  of  Falrvlew  against 
B.  ^.  Martin  and  another.  Judginmt  for  de- 
fendants, and  plaintiff  brings  error.  Af- 
firmed. 

D.  H.  Denman  and  Tom  B.  Willis,  of  Fair- 
view,  and  John  V.  Boberts,  for  plaintiff  in 
error.  S.  B.  Oberlender,  of  Cleo,  for  defend- 
ants in  error. 

KANE^  J.  Tt)is  ^as  an  action  commenced 
by  the  plaintiff  in  error,  plaintiff  below, 
against  the  defendants  In  error,  defendants 
l)elow,  to  recover  damages  for  the  conversion 
of  certain  live  stock  upon  which  the  plaintiff 
held  a  chattel  mortgage.  Upon  trial  there 
was  a  verdict  for  the  defendants,  upon  which 
Judgment  was  duly  entered,  to  reverse  which 
this  proceeding  in  error  was  commenced. 

[1]  One  of  the  questions  submitted  to  the 
Jury  is  covered  by  an  instruction  to  the  ef- 
fect that  the  burden  of  proof  is  upon  the  de- 
fendants to  establish  by  a  preponderance  of 
the  evidence  that  the  cattle  which  the  d» 
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fendanta  got  from  Mrs.  Leaeb  (tbe  mortga 
gor)  are  the  same  cattle  which  the  plaintiff 
had  a  prior .  moi^teftge  on.  This  iaatrqctlon 
covers  the. principal  qiiestlop  of  fact ' present- 
ed to  the  inry,  and  as  the;  re^olyed  it  in 
favor  of  the  defendants,  and  there  is  evi- 
dence cepsonably.  tending  to  -8u^poi;t  their 
finding,  this  court  is,  not  af:  liberty  ta  dia- 
turb  the  Judgment  of.  the.  court  below  lypon 
the. merits. ,  ■  ■    ,    .  . 

i[2]  ](Ve  have,  ejcan^iued  the  .hrlaf  of  coun- 
sol. for  plaintiff  in  ei;ror  and  the  j;ecord  with 
considerable  care,  and. are  satisfied  that  they 
present  no  contention  that  would  authorize  a 
reversaL  ..Section  .5680,  Comp.  Laws  1909, 
IHroTldes:  "The  .court,  at  every  stage  of  ac- 
tion, must  disregard  any  error  or  defect  1^ 
tbe  pleadings  or  j)roceedlng8  which  does  not 
affect  the  substantial  rights  of  tbe  adverse 
party;  an4.  no  Judgment  shall  be  reversed  or 
affected  by  reason  of  such  error  or  defect." 

The  judgment  of  the  .court  befow  must 
thwefore  be  affirmed.  All  the  Justices  con- 
cur, except  WlX^lAMS,  1^  abseii^  ^ahd  not 
participating.  .  , 


LYNCH  et  al.  T.,HAI.5?EL1* 
(Supreme  Court  of  Oklahoma.    July  18, 1912.) 

(Si/Kobut  lir  the  Court.) 

Appeal  ano  Bbbob  ({  IQIO*)— Bjsivutw— Qcbb- 

TioNS  DF  Fact. 

This  conrt  Will  net  disturb  tfie  findings  of 
the  trial  court  on  the  tacts,  where  there  is 
any  material  evidence  reasonably  tending  to 
support  such  finding, 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cfent  Dig.  ||  8979-^(982;    Dec  Dig.  { 

Commissioners'  Opinion,  pivlsion  .No.  2.' 
Errpr  from  Superior  Court,  ^usko(fe^' Codn- 
ty;  Farrar.i;!.  McCain,  Judge. 

Action  by  C.  B.  Ijyhch  and  anbtbei*,  copart- 
ners as  Lynch  &  E'orsyth,  against  E.  L.  Hai- 
ieXl.  jildgment  fbt  defendant,  and  plaintiffs 
bring  error.    AflBrmed. 

John  B.  Meserre,  of  Muskogee,  for  plabi- 
tlffs  In  error.  Rodgers  &  Clapp,.pf  Musko- 
gee, for  defendant  in  error. 

BREWER,  O.  Suit  on  debt  This  suit 
was  tried'  in  the  superior  court  of  Muskogee 
county  October  21,  1909,  by  the  conrt;  a 
Jury 'having  been  waived  by  the  parties.  The 
conrt  found  the  issues  in  favor  of  the  defend- 
ant, and  that  he  go  hence  with  his  costs. 
From  this  Judgment,  tbe  plaintiffs  bdow,  as 
plaintiffs  in  error  here,  appeaL 

The  plaintiffs  for  their  cause  of  action 
alleged  that  in  June,  1907,  they  had  paid  to 
the  Tulsa  Street  Railway  Company  $427.45 
for  the  defendant,  under  an  oral  contract 
to  to  do,  and  tha>  ke  would  reimburse  them 
therefor.  The  defendant  filed  general  de- 
nial. 


At  tbe  trial  one  at  tbe  pBalntifls  attd  the 
defendant  were  the  only  witnesses  who  tes- 
tified. 

The  only  complaint  made  here  is  "that  the 
finding  -and  Judgment  df  tbe'  court  is  not 
sustained  by  sufficient  evidence." 

The  plaintiffs  contend  that,  under  all  tbe 
evidence,  when  analyzed  and  fairly  consider- 
ed, they  are  entitled  to  recover;  that  there 
is  no  substantial  conSlet '  ih'  the  same.  I'We 
have  examined  all  the  evidence,  and  cannot 
agree  with .  this  .contention.  . .  ^ 

The  plajBtiffs  o'wned  and  were  Baling  an 
addition  to  the  town  of  >  Tulsa,  consisting 'of 
6,Q  acres.""  A  nuinber  of  lots  had  been  sold, 
and  t^e  defendant  was  tbe  ovfuer  of  8  lots. 
PMintlffs  rwanted  the  street  railway  line  ex- 
tended through  the  addition,-  and  spoke  to 
tbe.  defendant  about  contributing  to  this  end. 
One.  of  the  plaintiffs  testified,  in  substance, 
that  tbe  defendant  authorized  him  to  deal, 
witl^  (the  x^l|f<ray  coqipany,  pa  pay  out  what- 
ever WAS.,  necessary;  and  that  defendant 
wjould  repay  tben^  Defendant  testified  that 
he  ^ad  a  conversation,  with  one  of  the  plain- 
tiffs. In,  which  he,  stated  that  he  would  he 
willing  to  contribute  wliatever  was,  proper,. 
and  his  Just  and  Reasonable  {(bare,  towards 
getting  the  extehslqn  ma^e,  but  that  he  n^v- 
er,  at  ^hy  timie,  authorized  plaintiffs  to  make 
ahy  dgreemeht  for  blm',  or  to  pay  otit  any 
moneys  for  him;  and  that  be  bad  sent  plain- 
tiffs $150  as  a  voluntary  subscription  towards 
getting  thie  railway. 

Taking  the  evidence  as  a  whole.  It  Is  very 
probable  .that  after  plaintiffs  bad  a  some-.' 
what  indefinite  conversation  with  tbe  de-. 
fendt^nt  that  they,  being  large  .owners  oiC^ 
lots  and. vitally  Interested  in  the  extension 
of  the  <^r  line,  went  ahead,  without  any 
speaiflc  StUtj^rity  from  defendant,  and  paid 
the,. necessary  amount  to  .the  railway  compa- 
ny, .believing  t^ey  could  Induce  the  defendant 
later  to  pay  ..them  what  they,  figured  would 
be  a  proper  amount  Tbe  defendant  did  not 
understand  it  this  way,  and  was  not  willing, 
and  cjaims.-tiiaf  be  did  not  agree  for  them 
to  exercise  their  Judgment  f^a,  to  what  be 
should  pay,  and  then  pay  It  for  blm. 

Tbe  court  saw  and  heard  tbe  witnesses 
and  weighed  their  evidence,  and  we  cannot 
say  that  tb^re'.Was  no  evidence  to  sustain 
its  findings.  This  court  baa  repeatedly  held, 
in  an  unbroken  line  of  cases,  that  It  will 
not  disturb  the  findings  of  the  Jury  or  of 
the  court,  when  trying  the  facts.  If  there  Is 
any  evidence  reasonably  tending  to  support 
such  findings.  Hampton  t.  Culberson,  29 
Okl.  468.  118  Pac.  134;  American  Well  & 
Prospecting  Co.  v.  Spear,  119  Pac.  586;  First 
National  Bank  of  Salllsaw  ▼,  Houston,  119 
Pac.  587;  aicCann  v.  McCann,  24  Okl.  264, 
103  Pac.  694;  Kaufman  v.  Bolsmier,  25  Okl. 
232,  105  Pac.  328;  Armstrong  Byrd  &  Co.  v. 
Crump,  25  Okl.  452,  106  Pac.  855;  Wade  v. 
Oornl^,  2»  Ofrl.  40,  90  Pac.  643;    C,  R.  I. 
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A  P.  B.  Co.  T.  Broe.  2S  OkL  806,  100  Fftc. 
623;  Hussey  t.  Blaylock,  21  OU.  220,  86 
Pac.  773. 

PEB  OUBIAM.'    Adopted  In  wbole. 


STAT^  T.  POOB. 
(Svprene  Court  of  OkUhoma.    JnJ?  23, 1912.) 

(Byttalu*  By  the  Court.) 

Appbal  and  Ebrob  (S  SOO*)  —  Pbesentiwo 
QOEBTIONS  IN  Triai.  Covbt— KbcbsSitt  vob 
Motion  fob  .Nbw:Tbiau 

Tho  ruling  on .«  denuirrer  to  .the  fvidence 
if  a  decision  occurring  on  the  tilal;  and,  in 
order  to  enable  the  Supreme  Court 'to  'review 
■neb  ruling,  it  is  necesiair' that  a  motion  fod 
a  new  trial  be  filad  within  tiie  time  prescribed 
by  law.        , 

[Ed.  Nbte^ — I''or  otKer  cases,  see  Appeal  and 
Error,  Cent  Dig.  il  1740-1742;  Dec.  Dig.  f 
300;*] 

Eirror  from  District  Gourti'  Pottawatomie 
<3ounty;   Chas.  B.  Wilson,  Jr.,  Judge.'       ' 

Proceedings  by  tlJe  State  against  tf.  W. 
Poor.  Trom  a  Jndgment  for  defendant*  upon 
a  demurrer  to  tlie  evlttettc^,  tbe  state  brlnf^ 
error.    Dismissed. 

C.  P.  Holt,  Co.  Atty,  oif  Shawiiee,  for  the 
State.  F.  H.  Riley,  of  Shawnee,  an^  Geo. 
Jenkins  and  William  Beattr,  for  defendant 
in  error. 

HATES,  J.  1!tila  proceeding ,  In  error  Is 
brought  to  reverse  a  judgment  rendered  upon 
a  demurrer  to  the  evidence,  and  tl%,  errors 
complained  of  consist  only  of  errors  alleged 
to  hate  occurred  at  the  trial.'  Under  this 
condition  of  tiie  record,  nothing 'Is  presented 
to  this  court  by  the  petition  in  error  that 
can  t>e  considered;  and  upon  the  authority 
of  James  v.  Jackson  et  al.,  120  Pac.  2IKt, 
Stump  V.  Porter  et  al.,  120  Pac.  639,  and 
State  of  Oklahoma  v.  Adams,  .128  Pac.  Il27, 
not  yet  officially  reported,  th'e'caSte  must  be 
dismissed.  >         .  i. 

TUBNEB,t3.  J'.,  knd  WTLLlAJfS,  *ANE, 
aM  DUNN;  JJ.,  concur.  •■  ■         >■ 


DIAMOND  T.  8HAW. 
(Bnpreme  Ooort'  of  Okkthoma.'    July  9,  1012.) 

(SyUabui  iy  the  Court.) 

Appeax  ahd  Ebbob  (I  977*)— Review— BuL- 
iNO  ON  Motion  fob  New  Tbial. 
'     An  order  sustaining  a  motion  for  a  new 
trial   'will   not'  be    reversed   by   the    Supreme 
CSourt,   uqless   it  can   be    seen  beyond    a   rea- 
sonable doubt  Uiat  the  trial  court  has   mani- 
festly erred  as  to  an  unmixed  question  of  law. 
[Ed.  Note.— Pot  other  cases,  see  Appeal  and 
Brror.  Cent^  Dig.  g{  8860-3865;    Dec;  Dig.  | 
977.*] 

Error. ft<om  Orant  County  Court;    Bmenr 
H.  Breedep,  Special  Judge. 
Aetion>  between. 'August  Diamond  and  OUn- 


ton  Shaw.  From  the :  Judgment,  Diamond 
brings  error.     AArmed. 

'  J.  B.  Drennan,  of  Medford,  for  plaintiff  lo 
error.  A.  C.  Olenn'and  Mackey  &  Stephen- 
son,  ali  of  Medford,  for  defendant  in  error. 

KANS,  J.  This  Is  an  appeal  fram  an  or- 
der riiustalnhig  a  motion  for  a  new  trial. 
The  motion  for  new '  trial '  ccAtabis  all  the 
statutory  grounds  upon  which  a  new  trial 
may  be  ^nted.  Inhere  Is  nothing  to  in- 
dicate upon  which  ground  the  motion  was 
sustained.  Oonnsei  for  plaintiff  hi  error,  In 
his  brief,  says  tliat  the  second,  third,  and 
sixth  reasotas  are  not  sworn  to,  as  pro'vlded 
by  the  statutes  of  the  state  of  Oklahoma, 
and  then  takes  up  the  fifth  ground  for  new 
trial,  "The  rerdict  of  the  Jury  was  not  sus- 
tained by  sufficient  evidence,  and  Is  contrary 
to  law,"  and  contends  that  the  motion  should 
not  have  been  granted  on  that  ground.  We 
ihay  grant  all  this ;  but,  as  was  said  by  Mr. 
Chley  Justice  Brewer,  In  Ryan  v.  Topeka 
Bridge  Company,  T  Kan.  209:  "There  may 
have  been  abundant  reason  in  those  other 
grounds  for  setting'  aside  the  verdict,  and, 
for  aught  that  appears  in  the  record,  the 
court  act^  on .  those  grounds.  Even  If  we 
should  e'zamlne  the  question  presented,  by 
coahsel  and  filid  error,  we  WotM  irtill  be  un- 
able to  say  that  .such  .erroneous  ruling  was 
the  ground  of  disturbing  the  verdict." 

Moreorei'l '  an  order  suBtainlng  a  motion 
for  a  new  t^l  wUl  net  lie  reversed  by  the 
Supreme  Court,  unless  it  can  be  seen  beyond 
a  reasonable  doubt  that  the  trial  court  lias 
manifestly  erred  as  to  an  unmixed  qnestlon 
of  law.  .  Nat  Befrlgerator  &  Butchers'  Sup- 
ply Company  r.  Elslng,  29  OkL  334, 116  Pac 
7»0.     . 

'"Frbim  what  has  been  said,  ib  is  obvious 
ttiat  the  case  at  bar  does  not  fall,  within  tliat 
rule.  Th^,  Jndgmept  of  the  court'  Iielow  must 
therefore  he  affirmed.  All  the  Justices  con- 
cur, except  WILLIAMS,  3'.,  absent,  and  not 
participating.   '  '  , 


'  'state  v.  BADEB  ef  aL 
(Supreme  Court  of  Oklalioma.    July  9,  1912.) 

(Syttabutby  ih«  Court.) 

Shbkifto  and.  Constabixb  (f  160*) — Acnoir 
.  ON  Bond^Pabtixb.  1, 

The  state  is  a  proper  party  plaintiff  in  an 
action  upon  the  official  bond  of  a  sheriff  to  re- 
cover the  penalties  prescribed  by  sections  3S71, 
.3372.  and  3373,  Comp.  Laws   1900. 

[Ed.  Note.— For.  other  cases,  see  Sheriffs  and 
Constables,  Cent.  Dig.  U  394-396:  Dec.  Dig. 
i  166.*] 

Error  from  District  Court,  Ellis  County; 
O.  A.  Brown,  Judge- 

Action  by  the  Stats,  against  Geo.  M.  Bader 
and  others.  Judgmoit  for  defendants,  and 
plaintiff  brings  .  error.  Bevecsed  and  re- 
manded. 
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'  •  a  B;  Iteear,  of  Ametf,  tot  ftw  State.    S.; 
A.  Milter,  of  Arnett,  for  aef endants  lb  «vm. 

■   ..         r        ..  ..    ■    1    } .^.;    .:,  -..i    .■■':■ 

KANE,  X  This  was  an  action,  tcomAiene-; 
«d  by  tb#  |rtRlDtlir<il  ferA>r,  ip^alnfifr  below ,i 
agalast' the  defendaat' td  >erfOri  "Gsbt^e  Mj 
Rader,  as  sheriflT  of  dusted  coudty,  atiA'  tils 
•Woodsmen,  to  recover:  penalties  ftcfcnWag'lio 
the  cbunty  bi  reason  of  allegisd  vfoWtkiliH'bf'- 
sections  8371,  ^372,  tiiia '93m,iit>iA)f.  lA\t3 
1909.'  A  demarrer  was  «UBtiilied't0>'t]Se  pe- 
tWbft  of  the  pMlilttff,  tip«ii  the  'fei*jiifld  that 
the  acHoB  was  '<tot  c<bmmenced  U  thfeTndn^e 
of  tie'conhty.  ■  Tbis'was  if  rot:  '  Section 
aSTft  provides  that:'  "Any  sheriff  who' 'shall; 
fall  to  make  to  th'e  bodrd  of  county  c()taftiis- 
«loners  a  quarterly  report  Under  oaitli'rti 
bereln  required,  shall  forfeit  ttt  the  county 
tWenty-flve  dollars  for  each'  day  thdt  Ve  shall 
willfully  fail  to  do  so,  to  be  recbvered  from 
him  or  his  bondsmen  as  'Va  otber  inasies." 
sections  174T'and  1748,  Comp.  Laws  1909, 
i>rotide  that  the  sheriff  stiall  exe^te  bond 
~io  the  state  of  Ok,lahoma,  ifttod  prescribe  the 
conditioqs  of  the  same.  .  .  ' 

Th'e'cont^llon  of  counsel  for  deferidants 
In  ei'roi'"l8  that,  inasmuch  as  the  .tt)u"nty.  Is 
tbe.  real  party  in  interest;  it, '.and  tiot  the 
state,  must  prosecute  the  actibn,  hpfwith- 
'standlng  the  bond .  runs,  to  tlie  stfite. '  TThis 
exact  question  was  passed '  upon 'by  tht?  Su- 
preme Court  of .  the  territory  in  ^cColfjan 
et.al.  V.  Territory  of  bklajionia  ^^  ail,  8'  Okl. 
567,  49  Pac.  101&  That  w»s  an  action  on  a 
forfeited  recogniisaace.  Objection  .wa^  made 
^to  tbe.same  being  proisecuted  In'the  name  of 
the  /  terrltorjr  because  .  tbe  statute  provides 
that,  the.  nioney  recovered  woul4  not  go  tothe 
territofy,  but.  to  the  county  for  the  benefit 
of  the  school  fund.  Mr.  Justice  JBlerer,  who 
deUyere^  the  opinion  of  the  court  in  that 
.case,  sAld:  "Gen,  .St  8  3898,  section  26  of 
.the  chapter  .ojn  civil  procedure  (section  5558, 
.Camp.  IAW&.1909>,  jpFOvJdeii;  t'Every,  action 
must  be  prosecuted  in  the  name  of  the  i%al 
.yarty  Us  lirt0reat,.iex!cept  as- otberndse  .(iro- 
Tlded  in  >BectiDn.28;  but'  this  aectJ^ui  shall 
not  be'  deemed'to  :a.xiaoi!l>e'the  .asel^iaent 
o<  alUng  lA  aetioor  dot  aHdlng  oat  Of  «on- 
tra0t*"'GeA.  8ti  {  3900,  Section  SS'df  tite 
■Code  vt  Oivil  Procedure  (secti<ni  8060^  Gomp.' 
Law*  1909),  proVWes  that:  'Ail  ex«catOi>,  ad- 
ministrator, guardian,  trustee  of  iin  tiipress. 


'anothieri  wltliin'  tltennleanlbg  oC  this  section 

2a-  '•  .■       ..•  •,••,. 

'  VbC' judgment  of 'the  court  below  laoBtbe 
remrsed, '  and  the  tatise  remanded,,  witli^dl- 
reotlon*  to  pi'oceediln  conformity  with  tUls 
'optnloii.  ~  All  th^  Justices  concur.  . ' '   / 

•|'i   ".!'-...•      .     ;     ;  ••     •,...•••;       •  .    ■■. 


,„  SPAULDINa  MFG.  QO.  v,  ROFF  et  »!.  ' 
•(Supreme  Oourt  of  OUahoJDft.    July  18,  1912.) 

■''.     .'      (&i/llaiu»l>y  ihe  Court.) 

JDsfrrcES  or  ■ehb  Pb;acb  (S  159*)-rRi!V;EW  o* 
Decisions— Ai>Pli;Ai,  BdND.  '• 

'•'  -Where- an>  appeal  fMw  a-josttce  of  the 
•peace. couft  iB  pendio^  is. the  county  court,  aiiid 
the  bopd  fpr  appeal  is  iu  proper  form,  runs  ip 
the  namfe  of  the,  proper  parties,  correctly  de- 
gcMbeii  th6  'conrt  and  the  jiidgment  appealed 
fromt'lB  filed  in  time  and  approved  by  the  jua- 
tic«,  and.  Is  cooditioiiied  as  required  by  statute, 
except  aa  to  the  provisipn  "to  prosecute  with- 
out dielay,"  the  court 'should,' timely 'notice  be- 
ing made  tlierefor,  alldw  the  mere  insufficieaidy 
in  'form  to  be  coscected  bgr  .the  filing  of  a  cor- 
rected or  new  tjand,  in  «ojnpliance  with  sec- 
tion 6394,  C6mp;,T^ws   1909. 

(Ed.  No'te. — Fot  6lher  cases,  see  Justices  Of 
•the  Peace.  Cent. -Dig;  H '544,  650-678;  Dec. 
Dig,  f  1B9.*].       I   .        . 

OortinlsiSion^iV' Opinion,  Division  No.  2. 
Brifbt  f^iffi'ifcoUl' County  Courtj'  R.  H;  Well*!, 
Judge.'     '   '  "    '-    '.'  \  .  "'    '      ■  ' 

Action  by  tlie  '  Spa^lfllDjp;  Mantifacturloig 
Comp'anjr  tigftlnat 'A.  ^.  'Hoft'  and  others, 
^rdm  a  juJi^mtat  ifthe  county  court  dls- 
mlssiug  an  appeal'  from'  a  Justice  of  'tlie 
peace,  plfc  fiitltf  brihgfe-  error.    Reversed;  with 

Instrtrctibns. "'    "'  '    '  '"'  '    • 

,  • ., .  -  ■  ,  •  •  .  f  J 

G.  T,  Ralls,,  of  Coalgate,  for  plalntlft  ip 
error.  Fooi^bee  &  Bfuiisop,  of  CQ{i.lgatp,  f<^ 
def^ndajatS|^lp' erroB.  ...      ,     •  .  j,^, 

.  BBEV^Eftj^  'C.  This  appeal  Is  '^rojn  the  ac- 
tion of  the  'county  court'  iij'  dismlssliig  an 
appeal  'tjterfeln  .pending  'f  rom'.'a  justice  of  th'e 
■peace. ,'  TJie  appeal'  .was  dlskilssed  because 
of'  irregiijarities'  in  th^  appeal  bond.  The 
bond,  caption'  omitted,  follows:  *^ow  all 
mpn  by'  these  presents,  that  tte  i^pa'uldlng 
lylanufncturirig  Company  as  principal  and 
Paul  Maypr  and  A.  Ir.  Whl'tt  as  sureties  are 
jield  pnd  firmly  bouu4  unto  A.  V.  Rotf,  if.  ]?. 
Callowipiy, .  aftd  J.  .F.,  kidyd  in.  the  sum  of 
$50.00,  ^0):  the  pay<nent  of  which  well  an^ 
tfuly.,to' be  m^de.we  dp.  bind 'ourselves,  our 


'name,  ti  contract;  is  made  for  the  beitefit  of 
^pother;, or  a  person  expressly 'anthorlMd  l>y 
statute,  may  .bring  an  action  without  joining 
'with  Mm  the  person  for  whose  tienefit  It  is 
prosecuted.'  Section  .5503,  under'  which  thie 
recognlzai^ce  sued  on  wa$  given,  provides 
foe  such  undertakings  beli^'niade  in. the; 
name  of  the  territory,  and  the  territory,  we 
think,  should  be  held  to.be  a.  person*  jamd 
therefore  authorized,  to  :;ue,  ajg  one  iia  whose 
name  a  contract  is  made  for  the  benefit. of 


trust,  a  person   wit*  •Whom;.' or  in   who^  •^f'fl  .^'^-It't.f'd  ,dmto^s^^^^^^^^ 


\)y .  tnese  .presents'. .  The ,'  condition  of  the 
above  obligation'  is  such  that,' whereas,  the 
said  Spaulding  .Manufacturing  Company, 
plaiututi  lipt^n.ds  to  appeal  and'  bas;  appealed 
to  th^  county  court  0|f'CoaX  county,  state  of 
'Qklalioma,  from  a.  Judgment  rendered,  against 
it  in  favor'  of  the  defendants  herein,  A.  .V- 
,^off,  R,  K.,CallpWax,  ftncl  J.  ^.  Floyd,  In  tii/s 
justice  court  of  Coalgate  township,  Coalgate, 
Oklahon^,.\<Mi.tt>e  20tlf  day  of  September, 
1909:  , Now,  if  the  said  Spaulding  Manufac- 
tUf^i^.jCgmpany  .ahay  jiay  the  amount  <>f 
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'the  Jndirment  and  cost  appealed  from  If  said 
appeal  be  withdrawn  or  dismissed,  or  the 
amonnt  of  the  judgment  and  all  costa  that 
ibar  be  recovered  against  it  In  said  action  In 
the  oonnt7  court,  then  this  obligation  to  be 
Toid;  otherwise  to  remain  in  full  force  and 
eflTect  Witness  our  hands  this  22d  day  of 
September,  1909.  Spauldlng  Manufacturing 
Company,  by  O.  T.  Ralls,  Attorney.  [Signed] 
Pru!  Mayer.  A.  R.  Whltt  This  appeal  bond 
flled  Kept.  22,  1909.  and  approved  by  me  this 
22d  day  of  September,  1909.  [Signed]  J.  M. 
Wilson,  Justice  of  the  Peace,  Coalgate  towp- 
ship.  Coal  County,  Oklahoma." 
'  V\>on  motion  being  made  to  dismiss,  the 
appellant  asked  leave  to  amend  the  bond' or 
BUi'stitute  a  new  one.  This  request  was  de- 
nied, exceptions  saved,  and  the  court,  over 
objections,  dismissed  the  appeal,  for  the  rea- 
son "that  said  appeal  bond  failed  to  provide 
that  the  plaintiff  would  prosecute  the  appeal 
to  effect  and  without  unnecessary  delay." 
That  an  appeal  bond  may  be  amended  or 
a  new  one  substituted  is  authorised  by  stat- 
ute. Section  63&1,  Comp.  U  1909,  provides: 
"In  proceedings  on  appod,  when  the  surety 
In  the  undertaking  shall  be  insufficient,  or 
such  undertaking  may  be  Iwu^cient  In  form 
or  amount,  it  shall  be  lawful. for  the  court, 
on  motion,  to  order  a  change  or  renewal  of 
such  undertaking,  and  direct  that  the  same 
be  certified  to  the  Justice  from  whose  judg- 
ment the  appeal  was  taken,  or  that  it  be 
flled  in  said  court"  We  think  the  court 
below  erred  In  not  permitting  the  Irregulari- 
ties In  the  bond  to  be  corrected.  It  is  true 
the  court  has  a  discretion  to  be  exercised  in 
this,  as  in  many  other  matters,  having  due 
regard  for  the  rights  of  the  parties  and  in 
furtherance  of  justice;  but  the  discretion  to 
be  exercised  is  a  sound  judicial  one. 

This  bond  is  in  the  form  prescribed  by 
an  Oklahoma  form  book;  It  Is  not  in  strict 
compliance  with  the  statute,  but  it  is  merely 
inauffMent  in  form.  Except  as  to  the  one 
phrase,  it  was  in  literal  compliance.  The 
court,  in  the  interest  of  justice,  ought  to 
have  permitted  the  correction  sought  We 
are  fully  aware  of  the  holdings  of  this  court 
and  of  the  territorial  Supreme  Court  that 
the  filing  of  an  appeal  bond  is  jurisdictional. 
The  case  of  Yowell  ▼.  Taylor,  8  QO.  625, 
68  Pac.  944,  Is  often  cited,  but  in  that  case 
no  bond  was  given;  there  was  nothing  to 
correct  or  be  amended.  Also,  in  the  late  case 
of  Washburn  t.  De  Laney,  120  Pac.  821,  it 
was  held  that  the  Court  properly  refused  an 
amendment  or  substitution;  but  that  case  care- 
fully points  out  that  the  bond  In  the  case 
was  a  mere  nullity.  The  court  in  that  case, 
after 'quoting  the  statute  permitting  the  cor- 
fectlon  of  such  bonds,  sayr  "But  the  relief 
provided  for  in  the  latter  section  cannot  be 
Invoked  in  the  caite  at  bar ;  for  it  Is  dbvlous 
that  the  defects  In  this  bond  :ate  more  than 
mere  informalities  as  to  fomi  or  sufficiency 
••  to  Buretiea.    The  defects  go  to  the  reiy 


substance  of  the  Instrument;  and  It  is  of 
no  more  valne  than  a  blank  piece  of  twpa; 
and,  being  so,  cannot  be  cured  by  amend- 
ment," etc. 

The  provision  of  our  statute  under  discus- 
sion was  adopted  from  and  la  identical  with 
section  ^1  of  the  Kansas  Justice's  Cod& 
In  oensidering  this  provision,  the  Kansas 
Supreme  Court  in  C.,  K.  &  W.  Ry.  Co.  t. 
Townsite  Co.,  42  Kan.  100,  21  Pac.  1112, 1113, 
after  quoting  the  section,  say:  "Under  this 
section,  it  does  not  make  any  difference  bow 
defecUve  in  form  or  amount  or  bow  Imraf- 
fldenfe  the  surety  of,  the  appeal  iMnd  may 
bet  It  can  be  changed  or  renewed,  either  by 
the  justice,  or  by  the  district  court,  if  com- 
plaint is  made.  This  seems  to  be  absolutely 
conclusive  on  the  question  of  jurisdiction.  If 
the  bond  Is  insuffldent  in  form  or  amount 
the  iMirty  against  whom  the  appeal  is  taken 
has  the  right  to  tiave  It  corrected  in  these 
particulars;  or  the  appellant  may  strengthen 
his  appeal  bond  to  guard  against  such  a 
motion  by  the  opposite  party.  In  either  or 
any  event  contemplated  by  section  131,  the 
district  court  retains  the  case,  and, has  the 
power  to  hear  and  determine  It  or  to  dis- 
miss it  for  noncompliance  with  an  order  to 
file  a  better  bond  in  form  and  amount" 

That  case  quotes  with  approval  from  Lov- 
itt  V.  W.  &  W.  K.  Co.,  26  Kan.  297:  "Doubt- 
less where  an  appeal  bond  is  simply  irregu- 
lar or  defective,  under  sections  139  and  140 
of  the  Code,  and  131  of  the  justice's  act  the 
appellant  should  be  permitted  to  supply  a 
new  bond  In  place  of  the  defective  bond." 
And  further,  in  considering  the  poll<7  to  be 
pursued,  say:  "But  we  are  not  to  be  tech- 
nical in  dealing  with  questions  arising  out 
of  the  sufficiency  of  appeal  bonds,  because 
this  court  has  declared,  in  the  case  of  Haas 
V.  t«es,  18  Kan.  449,  that  'appeals  are  fa- 
vored, and  mere  technical  defects  or  omis- 
sions are  to  I>e  disregarded  as  far  as  pos- 
sible, without  obstructing  the  course  of  jus- 
tice.'" 

And  In  the  ease  of  St  ti.  ft  S.  P.  Ry.  Oo.  t. 
Hurst  62  Kan.  612,  35  Pac.  211,  Chief  Jos- 
tlee  Horton,  for  the  court  says:  "WhM«  an 
appeal  bond,  flled  and  approved  by  a  justice 
of  the  peace,  la  Insufficient  in  form  at 
amount  the  party  appealing  should  be  given 
an  opportunity  by  the  district  court  where 
the  aiH?eal  Is  pending  to  change  or  renew  the 
bond  before  the  case  \fi  dismissed  for  a  de- 
fect therein.  •  •  •  The  trial  court  com- 
mitted error  in  dismissing  the  appeal.  Its  or- 
der and  judgment  will  be  reversed.     •    •     •  " 

The  other  questions  discussed  in  the  .briefs, 
relative  to  amending  plaintUTs  petition  In 
the  county  court,  need  not  be  considered,  as 
they  are  not  >t  this  time,  involved  here. 
'Doubtless  the  trial  court  will  consider  and 
determine  them  according  to  their  merits,  in 
the  interests  of  the  rl^ts  of  the  litigants, 
whto  the  case  is  considered  again,  as  will 
be  required. 
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For  the  retuaons  as&I«ned,  tbe  cause  sbould 
be  rereiBed,  tbe  order  of 'dismissal  set  aside, 
and  appellant  afforded  an  opportunity  to  cor- 
rect the  old  or  file  a  new  bond.  The  cum: 
tftereafter  to  be  proceeded  with  according 
to  law. 

PER  CURIAM.     Adopted  In  whole. 


SPAUIiDING  MFG.  CO.  v.  WITTER  et  al. 
(Supreme  Court  of  Oklahoma.    July  18,  1912.)' 

(Syttahvt  hy  the  Court.) 

Former  Dkcision  Followkd. 

The  syllabus  in  this  case  IS  the  same  as 
the  syllabus  in  No.  2.053,  SpauMine  Manufac- 
turing Co.  t.  Roff,  125  Pac.  727. 

Commissioners'  Opinion,  Division  No.  2. 
Error  from  Coal  County  Conrt;  R.  H.  Wells, 
Judge.  .  ,'./.. 

Acti<»  by  the  Spauldlng  Manufactui^g 
Company  against  C.  M.  Witter  and  others. 
From  a  judgment  refusing  to  permit  plaintiff 
to  amend  bis  petition,  and  refusing  to  permit 
him  to  amend  an  appeal  bond  and  dismissing 
appeal,  plaintiff  brings  error.  Reversed  and 
remanded. 

O.T.  Ralls,  of  Coelgate,  for  plaintiff  In 
error.  Fooshee  &  Brunson,  of  Coalgate,.  for 
defendants  in  error. 

RQSSER,  C.  ,  The  record  In  this  case  1^  in 
all  respects  identical  with  the  record  in  No. 
2,063,  Spanlding  Manufacturing  Co.  v.-  Roff 
et  al.,  125  Pac.  727,  decided  by  Commlsslouer 
Brewer,  except  as  to  the  name  of  the. defend- 
ants.. Upon  the  authority  of  that  case,  this 
case  must  be  reversed  and  remanded  fot  fur- 
ther proceedings,  not  inconsistent  with  the 
opinion  in  that  case. 

PEE  CURIAM.    Adopted  in  whole. 


CONSOLIDATED    SCHOOL   DIST.   NO.    1, 

.  ALFALITA  COUNTY,  v.  SCHOOL  DIST. 

NO.  24,  ALFALFA  COUNTY. 

(Supreme  Court  of  Oklahoma.     July  &,  1912.) 

(SvUahut  hy  the  Court.) 

Schools  and  School  Districts  (|  41*)— Al- 
TBRATioNs— Apportionment  of  Liability. 
Where  part  of  the  territory  of  one  school 
district  is  annexed  to  another,  unless  some 
provision  is  made ,  by  law  respecting  the  prop- 
erty and  existing  HabiBties,  the  property  witbm 
the  detached  territory  beioDgs  to  the  munici- 
pality, to  wl)ich  it  is  attached;  and  each  is 
responsible  for  the  debts  contracted  by  it  prior 
to  the  change. 

tEd.  Note. — For  other  cases,  see  Schools  and 
School  Districts,  Cent.  Dig.  j§:  71-80;  Dec: 
Dig.  |.-41<*] 

ElTor  from  Alfalfa  Cotmty  Court;  F.  M. 
Gustlni  Judge. 


AcUon  by  School  "District  No.  24,  Alfalfa 
County,  against  Consolidated  School  District 
No.  1,  Alfalfa  County.  Judgment  for  plain- 
tiff, and'  defendant  brings  error.  Reversed 
and  remnnded. 

Titus  &.  Carpenter,  of  Cherokee,  for  plain- 
tiff in  error.  A.  C.  Beeman,  of  Cherokee,  for 
defendant  in  ertor. 

KANE,  J.  This  was  aP  action,  commenced 
by  the  defendant  in  error,  plaintiff  below, 
against  the  plaintiff  in  error,  defendant  be- 
low, to  recover  k  certain  sum  alleged  to  be 
due  the  plaintiff  from  the  defendant,  accord- 
ing to  a  certain  apportionment  made  by  the 
bounty  suiierintendent.  Upon  trial  to  the 
court,  there  was  judgment  for  the  plaintiff, 
to  t^Vierse  which  thl^  proceeding  In  error 
was  Commenced. 

'  The  case  was  tried  upon  an  agreed  state- 
ment of  facts.  In  effect,  as  follows:  Prior  to 
the  5th  day  of  August,  1907,  scbool  districts 
Nos;  110  and' 92  were  tegulatly  organized 
scbool  districts'  situated  In  Woods  county, 
Okl.  On  that  day  the  county  superintendent 
detached  a  ■;pottl(m-Oftbe  territory- of  dis- 
trict No.  110'  and  attach^  it  to  school  dis- 
trict'No.  fe.^^- After' statehood  all  the  terri- 
tory comprising  tbe  two  districts  became  a 
part  of  'Alfalfii  county;  whereupon  the'  coun- 
ty Sliperlhteudent  of  Alfalfa  county  renum- 
bered the  districts,  changing  No.  110  to  Ntt. 
25  and  No.  92  to  No.  24.  Afterwards  th« 
defendant,  consolidated  scbool  district  No.  1, 
was  formed  IrOm  the  territory  compristng 
scbool  districts  Nos.  25  and  12.  At  the  time 
the  territory  was  detached  from  district  No. 
110  and  added  to  district  No.  92,  there  was 
no  attempt  to  'adjust  the  assets  and  liabili- 
ties of  the  two  districts  to  conform  to  the 
changed  conditiobs;  but  after  the  creation 
of  the  consolidated  school  district  No.  1  the 
county  superintendent  made  such  an  adjust- 
ment, and  found  that  there  was  due  district 
No.  92  from  district  No.  110  the  sum  of  $63.- 
40;  and  that  "the  scbool  board  of  consolidat- 
ed scbool  district  No.  1  should  issue  a  war* 
rant  to  treasurer  of  school  district  No.  24 
for  $63.40  in  full  accouaft  to  settle  net  In- 
debtedness of  consolidated  district  No.  1  to 
school  district  No.  24."  The  consolidated 
school  district  refused  to  comply  with  the 
findings  Of  the  county  superintendent;  where^ 
upoo  this  action  ensued,  and  the  trial  court 
seems  to  have  taken  the  same  view  as  the 
county    superintemdent. 

The  county  superintendent,  ^nd,  no  doubt, 
the,  trial '  cpurt,  proceeded  upon  the  theorj- 
tbat  section  8049,  Comp.  lAws  1909,  author- 
ized an  adjustment  Jjy  the  county  superin- 
tendent iu  cases  like  this.  With  this  conclu- 
sion,, we  cahnot  agree,,  Th^t  section  provides 
that,  "when  a.  iiew  district  is  formed  in 
w.hole  or  in  part  from  one  or  more  districts 
tK>s»e'ssiiig  a  schoolbouse  or  entitled  to  otheir 
propef'ty,  "the  County  supeHnt^ndent,  at  the 
time    of    forming   such    new    district,    shall 


*ftr  oth«r-casM  *ee  lame  tdtili  aiid  iCiftloii  Nt/llBBR  la 'D«c.  tJti:  M'Km.^it:  Ke7''Mo.  Serlei  t  Rep'r  IndexM 


Digitized  by 


Google 


730 


:  136.  PACi^Ci  aBPoaxBia^ 


ettuitabl]^  tletermine  the' pvoportion- of  ,tbe 
pcesent  valne  of  schooUiouse  or  oUicsr  proper* 
ty  justly  due  to  said  new  district  Such  pro- 
portion whea  aBcertalned  aball  be  levied  by 
the  district  board  of  the  district  retaining 
the  scboolbouse  or  other  property  upon  the 
.taxable  property  of  the  dlst;rict,  and  shall  be 
collected  in  the  same  maoner'as  If  the  same 
bad  been  authorized  by  a  vote  of  the  dls- 
.trlct  for  building  a .  schoolbonse,  and  when 
collected  shall  be  paid  to  the  treasurer  of 
the  new  district,  to  be  applied  towards  pro- 
curing a  schoolbonse  for  such  district" 

It  is  obvious  that  that  section  has  no  ap- 
plication to  the  situation  presented  by  the 
facts  in  this  case.,  In  the  instant  case  there 
was  no  creation  of  a  new  district,  but  sUn- 
ply  a  transfer  of  part  of  the .  territory  of 
one  district  to  another.  Thifi  ia  authqrlzed 
by  section  7D75,  Comp.  Laws  1000.  We.  flnd 
no  provision  of  law  for  the- adJUstiq^nt  of 
the  assietB  find:  liabilities  occasioned  by  such 
a  change  in  th^.  boundaries  .of .  a  district  by 
the  .county  superintendent,  or  any  otbe^  per- 
son, board,  or  court  Aftfir  detachipg  tb« 
territory  .from  one  dis^ict  and,  adding.lt  tq 
another,  .  the  two  niunicipalKiie;  retained 
their  legfil  status,  as  though  no -change  had 
taken  place. .  Tb^  rule  .  seems  to  be .  that, 
where  part  of  Oxe  tenitpcy  of  one  qcbpol 
district  i»  annexed  to  anotheiv  vuUes?  ^me 
provision ,  is  inade  by  law  :  respecting  the 
property  and  existing  UablUties,  tl;ie  pppperty 
within  the  detached  territory  belongs  to  the 
municipality  to  which  }t  is  attached;  und 
eacb  is  responsible  for  the  debts  contracted 
by  it  prior  to  the  change.  Wlnslow  v.  France, 
Treas.,  20  Okl.  S03.  M  Pf;;.  '689;  ^ramie 
County  ▼.  Albany  C!oun°ty  et  ,al.,  02  V..  ,S. 
307,  23  L.  Ed.  552;  North  Hewpstead  v. 
Hempstead,  2  Wend.  (N.  Y..)i  109;  Wade  et 
al.  T.  City  of  Richmond,  59  Va.  583;  Hig- 
glnbothapi's  Ex'rs.  v.,  Common  wealth,  66  Va, 
C27;  Watson  et.al^  v.  CommlBalonecs  of  Pam- 
lico, 82  N.  C.  17,';   .       ,  .  .  , 

In  Wloslowi  V.  Fr4n<»,  supra.  Mi;,  Chief 
Justice  WiUlams,  in  discussing  this  propofd- 
tlon.  In  its  4ppli£Stion.  to  counties,  •  says: 
"If  a  portion  of  «,  tercltory'  is  annexed  to 
another  couotyy  nnless  some  provision  is 
made  la  the  act.  respecting  the  property  and 
existing  liabilities  'oC  tbe  old  county,  the 
territory  or  Inhabitants  detached  from  the 
original  county  lose  all  dalm  to  share  In 
the  iiroperty  bel«iging  to  the  eobnt^  from 
which  it  was  taken.  Whilst  It  is  thus  re- 
lieved from  the  tedebtedBess  resting  upon 
the  latter,  fet* It  incurs  the  llabilftles  and 
shares  in  the  property  Of  the  county  to  which 
it  is  attached,  and  is  dually  subject  to  as- 
sessment and  taxation  for  that  purpose." 

It  follows  that:  the  judgment  of  the  court 
below  must  be  reversed  and  the  cause  re- 
manded, with  directions  to  dismiss  the  same, 
at  the  costs  of  the  plaintiff.  All  the  Jus- 
tices concur. 


llA-lWi-      ■■■■     >  CW* 

(M  Okl.  ISO 
TUHNBa  tJ^TDRKER.' 
(Sbpfeme  Court  of  Oklahoma.    Juty  1*  1912.> 

(ByUahiu  by  the  Court.) 

1.  TftTISra    (II    02Jk    102*>— OSTABUSHKEKT— 

CoNSTBuonvB  Tivn  —  Yauditt  or  Obai. 

Tedst. 

One  brother  and  joint  heir  to  a  certain 
tract  of  land  entered  Urto  an  aereement  with 
another  brother,  who  was  the  administrator 
selling  the  land,  that  he  Would  bid  in  the  land 
at  the  admioiBtrator's  sale,  he  and  the  ad- 
ministrator advancing  money  necessary  to  pay 
dsims  .against  the  estate,  «nd  to  buy  in  an 
individual  interest  which  a  third  party  had  pur- 
ehased  from  other  heirs,  and'  that  thsy  wooM 
agree  on  a  price  and  sell  on^  to  the  other,  or 
they  would  sell  the  land  to  some  stranger,  and 
after  each  had  taken  out  of  the  proceeds  the 
money  adyaficed  by  him  the  balance  should  be 
divided  equally,  between  the  brother  bidding, 
tbe  administrator,  and  an'  insane  brother,  who 
waa  also  a  joint  heir' of  the'  land/  Tbe  land 
wasi  bid  la,  and  an  admhristi'ator's.'deed  made 
to 'the  brother  bidding,  which  recited  a  consid- 
eration of  $1,600.  The  administrator  made  a 
sworn  report  to  the  court,  showing  that  he 
had  Sold  the  land  for  $1,600'.  No  tnoney  was 
•etually  paid  the  admbilstrator.  Four  years 
after  the  ,fale,  dqrinx  all  of  which  time  the  ad- 
ministrator remained  in  posaesaion,  the  broth- 
er, to'  whom  the  deed  was  made,  bronght  suit, 
claiming  title  by  yirtoe  of  the  deed.  Bm,  ttet 
the  agreement  between  Qte- bidder  and  the  ad- 
ministrator constitoted  the  bidder  a  construc- 
tive trustee  of  the  land,  and  that  it  was  not 
snch  a,  trust  as  was  requived,  by  section  7267, 
Slider's  Comp^  Laws,  to  he  in  writing. 

[Eii.  ■  Note.— For  other  cases,  see  Trusts. 
Cent  Dig.  {{  141.  163 ;  Dec-Dig.  f I  02%,  102.*1 

2.  EXECnTORS  AND  Advinistkatom   (I  S66*) 
—Sales  UNoslft  Obdxk  or  Coi/irt'-PDrtJHAss 

AT   ADUINJ8TftAT0ll~'''FaK]HABKB." 

The    administnato;:   did   not,    by    enterinc 
into    the    agreement,    become    a   "purchaser, 
within  the  inhibition  of  secUoh  '6346,  Snyder's 
Comp:  Laws. 

(Ed.  Note.— 'For  other  cases,  'see  Executors 
and  Administratom,  Cent  Dig.  U  148&-1503; 
Dec  Dig.  I  365.* 

For  other  definitions,  see  Words  and  Phras- 
es, voL  7,  pp.  5858-5860;    vol  8,  p.  77715.] 

3.  ESTOPPEt  (|  80*)|— PSKTDDICE  AS  ELEMENT. 

The  adminiBtrator,  as  against  the  broth- 
er to  whom  the  deed  was  made,  waa  not  es- 
topped by  his  report  of  sale  to  show  the  real 
facts. 

,  [Ed.  Note.— For  other  cases,   see  Estoppel, 
d^nt'Digj  55  214.  215;   Dec  Dig.  {  «>.»I 

Com'mlsslohers*  '6p°lDton,  Division  No.  2. 
Appeal  from  District  Court,  Cleveland  Coun- 
ty;  R.  McMillan,  Jhdge. 

Action  by  ..Joseph  T.  Turner  against 
Churles  E.  Turner.  Judgment  establishing 
a  trust  In  iavor  of  defendant,  and  plaistUT 
appeals.    Affirmed. 

J.  B.  Dudley,  of  Norman,  and  Jas.  L. 
Brown,  of  Oklahoma  C^ty,  for  plaintllt  In  er- 
ror. Ben  F.  Williams  axid  G.  M.  Kelger, 
both  of  Norman,  for  defendant  in  error. 

ROSSBIEt,  C.  This  was  an  ejectment  suit 
by  Joseph  T..  Turner  against  Charles  E. 
Turner  in  the  district  court  of  Cleveland 
county.  Joseph  T,  Turner  and  Charles  E. 
Turner  are  brothers.    William  Turner,  their 
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tetber  died  Intestate,  a^aefl  of  the  land  In 
contfoveny,  and  left  alx  children  his  sole 
toln.  It  Becma  that  he  was  Indeioted;  but 
the  reeerd  does  not  show  to  what  extent 
Three  of  his  children,  John  -Tnrher,  WllUam 
A.  Turneri  and  James  F.  Turner,  sold  their 
Interest  In  the  land  to  one  H.  Cbwan.  The 
defendant,  Charles  B.  Turner,  was  appointed 
administrator  of  the  estate.  He  ohtalned 
an  order  to  sell  the  land  In  controTevsy,  for 
ttiB  purpose  of  paying  the  debts  of  the  es- 
tate, .and  advertised  the  land  for  sale.  He 
and  the  plaintiff  had  an  understanding-  wUh 
one  £r.  Nail  that  if  the  land  did  not  bring 
beyond  a  certain  price  that  Nail  should  buy 
the  land  at  the  sale  with  money- to  be  foT" 
Bished  by  plalntUf  and  defendant,  and  that 
he  would  then  deed  the  land  back  to  them 
and  another  brother,  Andrew  J.  Turner,  wbo^ 
it  seem^,  is  not  of  sound  mind.  Just  a 
^hort  time,  before  the  Bale,.t^..pl9lntia-«ug^ 
jiested  to  the  defendant  that  tbey  did  not 
know  whether  Nail  was  reliable,  and:  that  It 
would  be  better  for  plaintiff  to  buy  the  land 
and  hold,  ft  In  the  same  way.  The  defend- 
ant then  requested  Nail  not  to  bid  in  the 
land.  The  land  was  actually  bid  la  by  the 
plaintiff,  and  the  deed  was  made  to.  him  by 
the  defendant  as  administrator.  The  deed 
recited  a  consideration  of  |1,Q00.  No  .mon- 
ey was  actually  paid  him.  The  plaintiff  and 
defendant  borrowed  $600,  and  that,  .or  a 
greater  part  of.  It,  was  used  .in  twyiag  the 
interest  of  H,  Cowan,  in  the  >lai^.  The 
agreement, ,  as  testified  by  the  defendant 
aijid  found  to  be  true  by  the  trial  court,  was 
that  the  plaintiff,  defendant,  and  the  insane 
brother,  Andrei^  J.  Turner,  were  each  to 
hold  a  one-third  interest  in  the  land,  after 
deducting  the  amounts  advanced  by  plain- 
tiff and  defendant,  and  the  plaintiff  and  de^ 
;fendant  were  to  agree  upon  a  valuation  and 
sell  out  one  to  the  other,  or  they  were  to 
sell  out  to  some  third  party,  and  take  out 
the  money  they  bad  each  invested  and  divide 
the  surplus,  If  any,  equally  among  the  three, 
the  plaintiff,  defendant,  and  Andrew  J.  Tur- 
ner. The  achninistrator  made  a  report  of  sale 
of  the  land,  under  oath,  showing  that  he. bad 
sold  the  land  to  Joseph  T.'Turner  for  the  sum 
ot  $1,600.  After  the  sale  the  defendant  rcr 
malned  in  possession  of  the  land  for  several 
years.  He  had  the  deed  recorded,  and  re- 
tained possession  of  the  land.  There  was  a 
Judgment  for  defendant,  establishing  a  trust, 
and  the  plaintiff  appeals.  The  judgment  ex- 
pressly saves  the  rights  of  the  plaintiff,  to 
have  his  equity  In  the  land  settled  and  ad- 
Justed  by  .further  proceedings. 

The  Contentions  of  plaintiff  are:  First 
That  the  contract  between  plaintiff  and  de- 
fendant was  not  enforceable,  for  the  reason 
that  it  was  not  in  writitig,  and  was  invalid 
within  the  statute  of  frauds  ahd  statute  of 
uses  and  trusts.  Second.  That  it  Was  In- 
valid, because  it  was  an  attempt  by  the  ad- 
ministrator to  purchase  the  property  of  the 
estate,  in  violation  of  the  Statute.     Third. 


That  the  defendant  wals  estApped,  by  his'  M- 
ettal  In  hts  deed  and  the  paroeeedtags  Ib  the 
probate  oaile,  from  dalniinj;  any  Interest  In 
the  land. 

[t]  The  first  proposttimi  Is  the  ittfflcalt  one. 
The  provisions  of  the  statute  of  frauds  with 
referehce  to  contracts -'to  convey  land  are 
not'  applicable.  The  defendant  does  not  al- 
lege there  was  a  bonti«ct  to  osovejr  lands. 
The  allegations  of  tba  answer  are  tiiat  the 
land  was  conveyed  to  plaintiff  In  trust  to 
relmbarse  himself  and  dtfendant  for  money 
they  advanced,  and'  to  divide  the-  amount 
the  land  was  worth  over  what  they  had  adl 
vaneed  hito  three  parts,  ea<^  oi!  them  to 
receive  one  and  their  Insane  brother.  An- 
dcew,  to  receive  one. 

Section  7267,  Snyder's  Comp. .  Lavra,  pro* 
v;ide8  that."ne  trust  in  relaUoa  U>  reel  prop- 
erty is,  valid,  unless. cmted  or  d^UiedS:  (1) 
.By  a  wdtten  Instrument,  i  subscribed  by  tbt 
truBtee  oi;  ,tier  his  agent  thereto  authorised 
by  writing,  42)  By,  the.  instrument  ondet 
which  the  tx;uat^..elaimii  tJie  estate  affected] 
or  <3)  by  operatiQV  o£  law."  The  facts  •» 
shown  create  a'  ti;ust  by  operation  of  .lair> 
The  trust  is  ot  itihe  clas^  known  as  constmio 
ti,ve  trusts..  .  .  ,     .  :      . 

An  examlnatiov.ot.  tbe-  record  shows  that 
the  twQ^  brotheof  w(knt^  the  land  to  bring 
what  it)  was  wort|>,  and  tha,t  t^i^y,  agiwed,  if 
it. did  not  bring  a  certalii.  price,. tbpy  wonM 
have  it:  bid. in,, and  ther  would  th^autelves 
advance  the,, money  necessary  to. pay  off  ttw 
claims  against,  the  estate.  Three  of.. the 
brqtttecs  h^d  ^old  ith^ir ,  interest,  end  tb« 
purchase  'rpm  them.  Cowan,  had  to  be  r» 
paid,  i^e  insane  br<^f:hei,  Andrew,  had  a^ 
interest .  in  the ,  la^d,  subjeict;  tio  the  debts. 
The  plaintiff  proposed  to  , buy  it  >  in,  and  to 
hold  it  in,  trust  for  ali,  three,  subject  to  his 
and  defeqd&qt's  rig^  to  have  the  mwi»^ 
they  advanced  repaid  .to  them.  It  i»  very 
clear  th«t,  if  plaintiff,  pxeivailsii^  this  acticm 
an  injustice  will  bei  .^one  ,the  other  two 
brothetisi  I  The  statute  of  ^auds  Cfinnot  1)9 
used  to  effectuate  a  fr^ud.  HugheSr  Datum 
Posts.  182,  L.  C.  34ll  ., 

In  this,  jCase,  if .  pla^tlff  is  permitted  .  t(t 
recover,  ,^e  will  .gain,  an  advapt^ge  from* 
statute  that  was  intended  to  prevent  Iraud 
and  perjury.  Whenever,  a.  person  conveys 
land  to  another  undier  s^ch  circumstances  as 
that  the  other  cannot,  in  equity  and .  good 
conscience  hold  it  equity  wlli,consider  him 
a  constructive  trustee  for  tne  persons  right- 
fully entitled.    Perry  on  Trusts,.  J  171. 

The  plaintiff  ^nd  defendant,  together  with 
Andrew  Turner,  were  Joint  tenants  or  ,c»; 
partners  In,, the  land.  The  general  rule  1^ 
that  a'  Joint,  tenant  cannot  bvff  In  an  out-, 
standing  title  .and  hold  it  adversely  tq  his 
cotenants,  'but  that  he  must  hold  it  for  theli; 
benefit,  with  the  right  to  require  them 't«( 
contribute  their  proportion  oiT' whatever  ttte 
outstanding  title  costs  him.  38  Cyc.  40.  in 
this  case  tbe  defendant,  as  tenant  in  com: 
mon,  desiring  "to  protect  his  own  interest 
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aad  the  Interest  of -hts  losAne' brother,  en- 
tered into  the  agreement  that  was  made 
with  plaintiff.  If  the  plaintiff,  had  not  en- 
tered Into  this  agreement,  defendadt  might 
tttve  made-  some  «ther  arrangements  that 
would  have  protected  thblr  interest.  To  al- 
low plaintiff  to  hold  the  land  would  be  to 
allow  him  to  profit  by  his  breach  oC  con- 
tract, and  deprive  defendant  of  the  Interest 
he  thought  he  was  protecting,  and  which  he 
might  have  protected  in  some  other  way, 
had  plaintiff  not  made  the  agreement  he  did. 
No  cases  exactly  in  point  have  been  found; 
but  a  number  of  cases  in  which  the  same 
principle  is  involved  can  be'  cited  as  sustain- 
ing the  conclusion  that  the  plaintiff  in  the 
case  held  the  land  purchased  by  hiln  as  con- 
structive trustee. 

In  the  case  of  Chad  wick  r.  Aniold,  84 
Utah,  48,  95  Pac.  527,  a  mortgagor  entered 
Into  an  agreement  with  a  imrson,  by  which 
he  was  to  buy  the  mortgaged  premises,  tak- 
ing title  in  his  own  name,  and  upon  promise 
of  a  certain  sum  he  was  to  reconvey  the 
property  to  mortgagor.  It  was  held  that  a 
trust  ex  maleficlo  arose,  enforceable,  though 
the  contract  was  not  in  writing,  as  required 
by  the  statute  of  frauds.  In  the  course  of 
the  opinion,  the  court  said: 

"The  doctrine,  however,  Is  quite  generally 
accepted  that  a  trust  ex  malefido  arises 
whenever  a  person  acquires  the  legal  title 
to  property  of  another  by  means  of  an  In- 
tentional false  or  fraudulent  verbal  promise 
to  hold  the  same  for  a  certain  purpose,  and, 
having  thus  obtained  the  title,'  retains  and 
claims  the  property  'as  his  own.  The  doc- 
trine lis  well  stated  In  volume  3,  Pom.  Eq. 
Jnr.  (3d  Ed.)  |  1055,  as  follows:  'A  second 
well-settled  and  even  common  form  of  trusts 
ex  maleBdo  occurs  whenever  a  {Person  ac- 
quires the  legal  title  to  land  or  other  prop- 
erty by  means  of  an  Intentionally  fdlse  or 
ftendulent  verbal  •promise  to  hdld'the  same 
for  a  certain  speclfled  purpose,  as,  for  ex- 
ample, a  promise  to  convey  the  land  to  a 
designated  individual,  or  to  reconvey  it  to 
the  grantor,  and  the  like;  and,  having  thlis 
firaudulently  obtained  the  title,  he  retains, 
nses,  and  claims  the  property  as  absolutely 
bis  own,  BO  that  the  whole  traM&actlon  by 
means  of  which  the  ownership  i&  obtained  la 
In  fact  a  scheme  of  actueil  deceit  Equity 
regards  such  a  person  as  holding  the  proper- 
ty charged  with  a  constructive  trust,  and 
will  compel  him  to  fulfill  the  trust,  by  con- 
Teylng  according  to  his  engagement.' 

"And  in  section  1056:  The  foregoing  cases 
sb6uld  be  carefully  distinguished  fi-om  tbose 
In  which  there  is  a  mere'  verbM  promise  to 
purchase  and  convey  latid-  In  order  that 
the  doctrine,  of  trusts  qc  malefido  with  re- 
spect to  land  may  be  enforced  under  any 
circumstances,  there,  must  be  something  more 
tliana  mere  verbal  promise, 'Jhowever  un- 
equivokml;  otherwise  the  statute  of  frauds 
would  be  virtually  abrogated.     There  must 


be  an  element,  df  piositlre  fraud  accomp<lny> 
ing  the  promise,  and  by  means  of  which  th» 
acquisition  of  the  legal  title  is  wrongfully 
consummated.  Equity  does  not  pretend  to 
enforce  verbal  promises  In  the  face  of-  tbe 
statute;  it  endeavors  to  prevent  and  punish 
fraud  by  taking  from  the  wrongdoer  the 
fruits  of  his  deceit,  and  it  accomplishes  this 
object  by  its  beneficial  and  far-reaching  doc- 
trine of  constructive  trusts.' 

"And  in  a  note  to  section  1055  It  Is  said: 
The  doctrine  Is  often  used  'with  great  effica- 
cy to  prevent  the  triumph  of  fraud,  and  to 
protect'  persons  under  necessities,  in  cases 
where,  at  execution  sale  or  mortgage  fore' 
closure,  or  other  compulsory  public  sale,  a 
party  buys  in  the  land  nnder  a  prior  fraudu- 
lent promise,  made  to  the  owner,  that  the 
purchaser  will  take  the  title,  hold  the  prop- 
erty for  the  benefit  of  such  owner,  and  will 
reconvey  to  htm  on  being  repaid  the  amount 
advanced  for  the  purchase  price;  and,  hav- 
ing thus  by  fraudulent  contrivance  cut  off 
competition  and  prevented  the  owner  from 
making  other  arrangements  to  protect  his 
property,  and  having  obtained  the  property, 
perhaps,  for  much  less  than  its  real  value, 
he  refuses  to  abide  by  his  verbal  promise, 
and  retains  the  land  or  other  property  as 
absolutely  his  o'wn.  Equity  will  relieve  the 
defrauded  owner  by  Impressing  on  the  prop- 
erty a  trust  ex  malefido,  and  by  treating  the 
purchaser  as  a  trustee  in  invitnm.' 

"Mr.  Waterman,  in  his  work  on  Spedflc 
Performance  of  Contracts,  at  section  252, 
says :  'A  verbal  agreement,  entered  Into  by 
A.  and  B.  with  an  execution  debtor  whose 
land  is  about  to  be  sold  by  the  sheriff,  to 
purchase  it  with  their  Own  funds  and  hold 
it  for  his  benefit  is  equivalent  to  a  loan  of 
money  and  a  taking  of  the  title  as  security 
for  Its  repayment,  or  an  agreement  by  one 
person  to  purchase  land  for  the  benefit  of 
another,  under  the  circumstances  which 
would  amount  to  fraud  upon  the  latter,  if 
the  foi-mer  Were  allowed  to  repudiate  his 
promise,  and  therefore  Is  not  within  the 
Statute  of  frauds.' 

"And  in  section  253:  'Where  it  is  verbal- 
ly agreed  between  the  vendor  of  land  at  a 
judicial  sale  and  the  purchaser  that  the  pur- 
chaser's rights  ShAU  be  oply  those  of  a 
mortgagee,  and  he  fraudulently  violates  the 
Contract  by  obtaining  an  absolute  deed  to 
himself  and  selling  the  land  to  a  third  per- 
son, who  has  notice  of  the  agreement,  tbe 
purchaser  and  his  vendee  hold  the  title  In 
trust  for  the  original  owner.' 

"With  respect  to  the  question  when  a  con- 
structive trust  will  be  created  by  a  court 
of  eilulty,  at  section  Itl,  vol.  1,  Perry  on 
Trusts  (4th  Ed),  It  Is  said:  Thus,  where 
one  ouys  lapd  at  an  execution  sale,  or  undet 
a  trust  deed,  under  an  agreement  with  the 
debtoc  that  the  latter  may  redeem,  the  pur- 
chaser holds  in  trust;  it  would  be  a  fraud 
to  allow  him  to  repudiate  tbe  contract' 
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■-"In  tlJ6  ease  of  Grabn  t.  Blchacdsoo,  128 
IlL  178,  21  N.  E.  18,  tt  Is  obserTed:  'Where 
one  having  an  interest  Is  Induced  to  «ontlde 
in  the  verbal  promise  of  another  .that  be  will 
pnircbase  for  the  benefit  of  the  former  at 
a  sheriff's  sale,  and  in  pursuance  of  this  al- 
lows him  to  become  the  holder  of  the  legal 
.title,  a  subsequent  denial  by  the  latter  of 
-tbe  confidence  Is  sach  a  fraud  as  will  eon- 
vert  the  purchaser  into  a  trustee  ex  male- 
ftclo.' 

''In  support  of  these  texts  are  the  follow- 
ing cases:  Sandfoss  v.  Jones,  35  Cal.  481; 
Wolford  r.  Herrington,  74  Pa.  311,  16  Am. 
Rep.  548;  Mulholland  v..  York,  82  N.  C.  610; 
Tankard  v.  Tankard,  84  N.  C.  286;  Avery  v. 
Stewart,  136  N.  0.  437,  48  8.  B.  775,  68  L. 
B.  A.  776;  Rose  v.  Bates,  12  Mo.  30;  Sogglns 
T.  Heard,  31  Miss.,  428;  X>odd  v.  Wakeman, 
26  N.  J.  Bq.  484;  Cutler  v.  Babcock,  81  Wis. 
195,  51  N.  W.  420,  29  Am,  St.  Rep.  229;  Ryan 
V.  Dox,  34  N.  Y.  307,  9  Am.  Dec.  696;  Lalng 
▼.  McKee,  13  Mich.  1^4,  87  Am.  Dec.  738." 

In  Dickson  v.  Stewart,  71  Neb.  424,  98 
M.  W.  1085,  115  Am.  St  Rep.  696,  it  was 
held,  where  a  party  acquires  legal  title  by 
purchase  of  land  at  the  sheriffs  sale,  in  pur- 
suance of  parol  agreement  with  the  judg- 
ment debtor  that  he  will  hold  the  property 
as  security  for  the  loan  or  the  money  paid 
and  relieve  the  land  from  the  judgment  Hen, 
and  that  he  will  reconvey  when  the  money 
Is  refunded,  that  such  an  agreement  is  not 
within  the  statute  of  frauds,  and  that  he 
can  be  compelled  to  reconvey.  See,  also, 
PbUllps  V.  Hartenberg,  181  Mo.  463,  80  S. 
W.  891,  and  cases  there  cited;  Ck>llins  v. 
WiUlamson.  94  Ga.  635,  21  S.  E.  140;  Pope 
y.  itapray,  176  111.  478,  52  N.  E.  58. 

la  Griffin  v.  Schlenk,  139  Ky.  623,  102  S. 
W,  837,  a  parol  agreement  between  joint 
owners  of  land  that  one  of  them  should  bid 
in  the  land  at  the  mortgagee's  sale  for  the 
benefit  of  all  was  held  valid.  In  the  course 
of  the  opinion,  the  court  said:  "Appellant's 
contention  tbat  the  agreement,  being  parol, 
was  within  the  statute  of  frauds  is  wholly 
untenable. .  'An  agreement  ))etween  joint  own- 
en  ot  real  estate  that  one  shall  bid  at  a 
pnUlc  sale  of  it  for  tbe  benefit  of  both  (or 
all)  is  valid,  although  by  parol.'  29  Am.  & 
ErK-  I^ncy.  of  Law  (2d  Ed.)  889.  AppeUant's 
purchase  of  the  land  under  tbe  agreement 
created'  a. trust  by  operation  of  law  for  the 
joint  benefit  of  all  the  appellees  and  herself. 
Such  -trusts  are  enforceable  at  the  suit  of  all 
or  any  of  the  beneficiaries.  It  Is  not  mate- 
rial that  she  was  not  paid  in  advance  their 
proportion  of  the  money  to  purchase  the 
property.  Some  of  them, .  accoi;ding  to  the 
evidence,  were  ready  and  abJ^  to  bqy  it  when 
ner  bid  was  accepted,  but  were  prevented  by 
the  agreement  from  bidding.  In  permltttaig 
appellees  to  share  with  appellant  the  benefit 
of  the  purchase,  the  court  'could,  require 
them  to  contribute  ratably  to  the  making  up 
of   the  purchase   price.     Appellees   showed 


their  willingness  to  contribute  their  respect- 
ive: shares  of  the  purchase  price  paid  for  the 
land  by  appellant,  but  were  not  permitted  to 
do  80  by  her  act  in  repudiating  the  trust 
imposed  by-  the  agreement.  Constructive 
trusts'  are  held  not  within  the  statute  of 
frauds,  because  they  are  bottomed  on  the 
doctrine  of  estoppel,  and  the  operation  of  an 
estoppel  Is  never  affected  by  the  statute  of 
frauds.  Morris  v.  Shannon,  75  Ky.  89;  Mar- 
tin ▼.  Martin,  56  Ky.  8;  Miller  v.  AnUe,  66 
Ky.  407,  92  Am.  Dec.  495;  Green  t.  Ball, 
67  Ky.  586;  Parker  v.  Catron  [120  Ky.  145], 
85  S.  W.  740,  27  Ky.  Law  Rep.  536  [117  Am. 
St  Rep.  575];   Pomeroy's  Eq,  f{  1030-1044." 

In  Carr  v.  Craig,  138  Iowa,  126,  116  N.  W. 
720,  the  court  said:  "We  see  no  difficulty 
about  establishing  such  a  trust  obligation 
in  a  court  of  equity  by  parol  evidence.  Such 
evidence  is  not  to  be  shut  out  on  the  ground 
tbat  it  tends  to  show  an  express  trust  In 
land,  in  violation  of  the  statute  of  frauds, 
but  is  admissible  to  establish  a  constructive 
trust  arising  from  the  violation  by  the  de- 
fendant of  the  confidence  reposed  In  him  by 
his  O'wn  procurement  violation  of  which 
constituted  a  fraud.  There  is  enough  in  this 
record  to  show  that,  while  defendant  induced 
plaintiff  to  allow  him  to  acquire  title  to  her 
land  by  foreclosure,  by  means  of  a  promise 
to  refund  to  her  the  money  she  had  invest- 
ed, his  real  intention  was  to  acquire  title, 
and  bold  it  in  violation  of  such  agreement. 
This  purpose  is  evidenced  by  his  subsequent 
conduct  Under  such  circumstances,  a  court 
of  equity  will  treat  the  acts  of  the  defendant 
as  constructively  fraudulent,  and  defeat  his 
attempted  wron^  by  imposing  upon  him  a 
duty  in  the  nature  of  a  trust  to  carry  out 
his  agreement  although  established  only  by 
parol  evidence.  Gregory  v.  Bowlsby,  126 
Iowa,  588  [102  N.  W.  617];  Grossman  v. 
Keister,  223  111.  69,  79  N.  E.  68,  8  L.  R.  A. 
(N.  S.)  698,  114  Am.  St  Rep.  305;  Larmon 
V.  aiight  140  111.  233,  29  N.  B.  1116,  83 
Am.  St  Rep.  229;  2  Pomeroy,  Equity  (2d 
Ed.)  fl  1044-^1056." 

In  Frost  V.  Perfield,  44  Wash.  185,  87  Pac. 
117,  the  same  conclusion  is  arrived  at,  with- 
out giving  much  reason,  other  than  it  was 
wrong  for  the  purchaser  to  so  abuse  the  con- 
fidence of  the  owner,  who  had  relied  upon 
him.  See,  also,  Davis  v.  Kerr,  141  N.  O.  11, 
68  ^.  B.  619;  Phillips  v.  Hardenberg,  181 
Mo.  463,  80  S.  W.  891;  Collins  v.  William- 
son, 94  Ga.  635,  21  S.  B.  140;  Pope  t.  Da- 
pray,  lt6  111.  478,  52  N.  E.  58. 

It  is  not  intended  to  bold  in  this  opinion 
that  an  agreement,  such  as  was  made  here, 
would  be  enforced  between  strangers  to  the 
property,  unless  in  writing.  It  is  only  in 
cases  where  tbe  person,  who  is  seeking  to 
enforce  the  agreement  has  an  interest  in  the 
property  sold  that  such  a  parol  agreemerit 
can  be  enforced;  but  where  a  person  has  an 
interest  in  the  property,  and  relies  upon  the 
promise  that  the  purchase  wiU  be  made  for 
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lii«  benefit,  it  will  be  enforced.  BecKuae  of 
tbe  promise,  be  has  probably  neglected  to 
take  other  steps  that  be  might  have  taken 
to  protect  himself,  and  thereby  a  fraudnlent 
advantage  has  been  taken.  See'  Lancaster 
T.  Long,  220  Pa.  449,  09  Atl.  093;  Boyd  ▼. 
Hanklnaon,  92  Fed.  49,  34  C.  G.  A.  19T. 

[t]  Tbe  second  question  nrast  also  be  de- 
cided against  tbe  appellant  It  Is  trae  tbe 
law  prohibits  an  administrator  from  par- 
•chasing  at  his  oivn  sale.  This  la  a  salutary 
rule,  and  cannot  be  too  rigorously  enforced. 
Mo  man  can  lawfully  «ct  in  a  matter  where 
there  is  conflict  between  duty  and  interest. 
It  is  tbe  duty  of  an  administrator  to  get  the 
hest  pricie  possible.  If  he  were  permitted  to 
bay,  It '  would  be  to '  bis  interest  to  obtain 
ttie  property  at  tbe  lowest  price  possible. 
Tbe  two  posltloos  are  incompatible. 
.  .  But  this  principle  has  no-  appUcation  in  this 
■case.  Under  the  agreement  of  plaintlfT  and 
<dsfendaht,  there  was  to  be  ho  change  Ih  the 
title,  except  that  they  should  be  reimbursed 
for  the  money  paid  out  by  them  in  .obtaining 
Cowan's  interest  and.  paying  the  debts  of  tliie 
■deceased.  The  defendant  did  not  get  more 
than  be  already  bad.  No  one  was  hurt  No 
«ne't .  interest  was '  affected  further  than  to 
tbe  extent  of  th&  money'  adranoed.  Defend- 
ant, in  entering. into  the  oontiiaot.  with  plain- 
tiff, Wsls  ibartiy  .protcctit^  his  own  interest 
and  that  of  the.  other  tenants  in  common, 
or-  coparceners.  The  rule  is  laid  .  down  in 
18  Cyc.  TTl-.tbat,  if  the  personal  representa- 
tiTe  has  an  Interest  In  the-  estate, . he  may 
purchase  at  his  own  sale,  if  necessary  to  pro- 
tect bis  Interest  A  number,  of  autboritles 
«re  cited  in  suwort  of  this  rule,  and  an  ex- 
amination -shows:  they  are  in  .point.  Section 
5346;  of  .Snyder's  Cuup.  Laws  prohibits  an 
admlnlBtrator  from  purchasing  property  of 
;the  estate  ^e  represents.  Whether  this  stat- 
ute will  prevent  an  administrator  frpitn  pur- 
chasing property  in  which  he  .owns,  an  Inter- 
est, in  order  to  protect  tbitt  interest,  It  Is:  not 
necessary .  to  decide  in  this  case.  .la  .this 
case  the  administrator  did  not. purchase  any- 
thing he  did  not.  already  owp. .  He  merely 
protected  hia  own  interest  and  that  of  fais 
Insane  brojtbes  by  buying  in  Cowan's  interest 
and  paying  off  tbe  debts  of  the  estate. 

[3]  The  recitals  In  his  report  of  sale  of  tbe 
land  do  not  estop  the  defendant  from  proTr 
Ing  the  contract  with  plaintiff.  To  create  (in 
estoppel,  it  must  be  shown  that  the  party 
against  whom  it  Is  sought  to  invoke  tbe  es- 
toppel has,  by  words  or  conduct,  upon  which 
the  party  invoking  the  estoppel  relied,,  in- 
duced him  to  change  bis  situation  in  such 
a  way  that  it  would  result  In  loss  to  him  to 
show  the  real  facta.  16  Cyc.  722;  Horn  v. 
Col.e,  51  N.  tl.  287.  12  Am.  Rep.  Ill ;  Clark 
V.  Parsons.  69  N.  H.  147.  39  Atl.  898,  76  Am. 
St.  Rep.  157.  The  filing  of  the  report  did 
not  decielve  plaintiff.  He  was  not  induced  to 
alter  his  position  with  reference  to  the  prop- 
erty'  hi  any  way.    All  he  did  was  done  before 


tbe  report  wAi  filed.  fHid'fllfng  of  tM  re- 
port did  not  eatop' defendant  firom  asserting 
his  right  against  the  plalntiflC.  Vfae  report 
was  filed  as  it  was  pursuant  to  the  'agree- 
ment with  plaintiff.  No  one  was  defntnded. 
The  only  persons  interested  were  the  cred- 
itors and  the  plaintiff,  defendant,  and  their 
Insane  brother.  The  credltara  were  paid,  fcnd 
the  brother's  ri^ts  were  saCegaavded  by  tte 
contract 

No  opinion  is  expressed  as  to  the  eS6ct  Of 
the  report  as  to  others  .than  parties  to  tbe 
Contract  '.    /     > 

Tbe  Judgment  should  beiafltarmed. 

PEBOUBIA^-.  Adopted  in.  whole. 


OKLAHOMA  tTtiE  INS.  CO.  t.   BAKBES 
'ASPHALT  PAVING  Ca 

(Supreme  Court  tst  Oklahoma.    May  14,  1912.) 

{Syaabui  by  the  GourtJ 

1.  CoBPORATioNS  (I  507*)— Actions— Sebvjce 
OF  Process.  ... 

Where  the 'statute  points' oat  a  partlcnlar 
method  of  serring  process  hpon '  a,-  domestic 
corporation,  .snch  method  .  ts.-  axduaive,  and 
must  be  followed, 

[Ed. .  Note.— -For  other  caaes,  see  Corpora- 
tlona,  Cent.  Dig.  {§  1971-1974,  1976-2000; 
Deo.  Kg.  I  507.*] 

2.  CoRPORATio:<s  "(J  66T*)— AcnoKS— SJSvio* 
OP  Process.-  ' 

A  secricei  of:  avmrnoni  upon  a  director  of 
a  domestic  corpoj;ation,  other  than  tbe  chair- 
man of  the  board,  is  unauthorized  by  sectioa 
5604,  Cotnp.  Laws  1909;  it  not  appearing  in 
the  return  that  such  director  was  ehaiTman 
of  the  board,  or  that,  he  occupied,  any  office 
named  in  said  section,  though  the  return  re- 
cites that  director  served  was  "the  highest  of- 
ficer" of  the  defendant  corporation  to  be  found 
in  tbe  county. 

[Ed.  Note.-*Foc  o.ther  cases,  8e«  Corpora- 
tions. Cent  Dig.  81  1971-W4,  1976-2000; 
Dec.  Dig.  r50T.']  '      . 

3.  Corporations  (S  507*)— Actions— Service 
OF  Process— "CniKF  Officer"  —  "Manaq- 
iw«  AobWt.". 

:.A  dizecitor,  by  or  throutfi  th«  authoritr  of 
his  office,  ia  not-af'^hief  officer"  or  "managing 
agent''  of  a  domeBtic  corporation,  within  tbe 
teeabiilg  of  section  5604,  Comp.  Laws  1909; 
hence  «iTviae  of  summons  on  tte  eorporation 
canaqt-bejhad  hy  .tliedeUvary  of  a  copy  of  the 
summons. to- ai^ch, director. 

[Ed.  Note.^For  other  casps,  see.  Corpora- 
tions, Ceift.  Dig.,  {(  1971-1974,  l976-;!000; 
Die.  Dig.  H  607.«-  "       • 

For  other  definltloWs,  see  Words  and  Phras- 
es, vol.  6,  »p.  48»Hi32a]   ' 

Oommftsloners'  Opinion,  DlVhsloh  No.  1. 
"Error  fr6ul' StiperlorCourf,  Mbskogee  Coun- 
ty;   Tnmer  lu'iMcCain,  Judge. 

Action  by  the'  Barber'  Asphalt  Paving 
Company-  aj^alnst'  the  Oklahoma  Fire  In- 
surance -Oimpany.  JVidgment  for  plaintiff, 
and  defendtint  brlflgs  error.  Reversed  and 
remanded.     '      ' 

Brook  &  Brook,  of  Muskogee,  for  plaintiff 
In  error.  Mqsterspn  Peyton,  of  Muskogee 
for  defendant  In  error. 
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iBHABP;  a  Oot9bcar  8,  1909,  deffltidant  tn 
error,  plaintiff  below,  bronght  suit  In  the 
Boperlor  court  of  .Muskogee  county  'Against 
thA  plaintiff  In  error,  deftndaat  below,  to 
recover  Jodgment  oa  a  certain  policy  of 
flee '  Insurance  theretofore  issued  by  said 
defendailt  to  plaintiff.  The  plaintiff  in  er- 
roi:  is' &  New  Xork' CMporatlon;  the  de- 
fendant In  error  a .  domestic  corporation. 
Saminoat)'.  yrsa  Issued  October  8^  1909,  di- 
rected to ,  the  sheriff  of  Mu^ogee  county. 
The  retpm  tbereoh  Is  in  the  <  following  lan.> 
gmge:  "State  o£  Oklahoma,:  Mnakogee  Gooa- 
ty-'-'Bs.:  BecelTed  within  mmmons:  on  this 
the  SVbi  day  of  October,  1909,  snd,  aa  com- 
maBdfd  t&erefai,  mad«<  sea:rch  for  the  presi- 
dent, vice  president,  :aec>ieta[ry  and  trea*- 
new -of  the.  Oklahotna  Fire  Ins.  Oo.,  and, 
fUUng  to  And  «ny  of  said  officers  of  said 
defendant  company  tn.my  county,  I:Bimmion- 
ed  tbe, defendants  the  Oklahoma  Fire.  Ins. 
Co..  on  this  the  9th  day'  of  October,  1909, 
by  delivering  a  certified  copy  of  the  within 
STunmons,  with  all  of  the.tndoraements  there* 
on,. to  Eck  B.  Brook,  one  of  tbe^ directors 
of  «ald  company;  he  l>eisg  the  bluest  offi- 
cer of  said  defendant,  ,tbe  Oklahoma  Fire  In- 
surance Comp^nyi  to  be  found  in-  my  coub- 
tjr..  In  witness  whereof;.  X  haire  hecennto 
affixed  my  band  and  smloa  iibtsitbeiStbiday 
of  October,  1909,  R.  B.>  Ramsay,  Sheriff, 
J.  M-  Brucker,  Deputy."  i    .  i  . ... 

Thereafter,  and  on  the  13th  day  of  Octo- 
ber, 1^09^  the  defendant  corporation  appear- 
ed speclallyf  and  flled  Its  motion  i  to,  quash 
the  summons  and  purported  service  thereof, 
claiming  that  said  8ummoiis..wa8>not  issued 
and  returned  according  to  law,  mnd  that  U 
waa  not  served  upon  any  officer  o|;  agent  of 
defendsjit  coTi)Qi:atlon«  and  t^at,  ttve.  court 
did  not  ^thereby  acquiiei  Jurisdiction  .over 
s^id  defendant,.  This  .motion;  WAp  e^yerruled 
and  ezc^pUoQS;  saved.  #pd  the  action  of  the 
ooust  la  assigned  as  error.    .  ... 

.[1]  Section  .6604,  C091P.  I<aw8>  IQOO,  pro- 
Tidea  that:  "A. summon^,  against  ,a  corpora- 
tiw  may  he.s^i;ved  apon,|b^  presldent,-m9y- 
or,  chairman  of  the  board  of  directors,  or 
trpatees,  or  other  chief  oQcer;  or,  if  its 
chief  officer  Is  not.foitnd  In  the  county,  up- 
on its  cashier,  treasurer,  secretary,  clerk  or 
managing  agent;  or,  if  none  of  the  afore- 
said offi(^f:s:^n  ;be  found,  by  a  copy  left  at 
the  office  or  usual  place  of  business  of  such 
corporation,  with  the  person  having  charge 
thereol"  Where  the  statute  points  out  a 
particular  method  of  serving  process  upon 
domestic  corporations,  such  method  must  be 
followed.  Great  West  Mining  Co.  v.  Iklinlng 
Co.,  12  Colo.  .46,. 20  Faa  771,  18  Am.  St 
Be|^4  204;  mioois  central  By.  Co.  v.  Fair- 
point  Mfg.  Co.,  65  lU.  App.  231;  Toledo  lee 
Co.  V.  Manger,  124  Mich.  4,  82  N.  W.  663; 
State  ex  rel.  EIUs  V.  King  Bridge  Co^  28 
OJbdo  Clr.  Ot  147;  Kern«n,  Adm'x,  r.  North- 
em  Piac.  Ry.  Co.,  108  Wta.  856,  TO  N.  W. 
403;  El  Paso  tt  B.  VT.  K.  Oa.  f.  KOltsy  CTez.) 


83iS.  W.  8S5;  Kennedy  et  al.  ▼.  Hlbeniia  Bar- 
ings &  Loan  Co.,  38  Cal.  161;  Aldrlch  ▼.' 
Anchor  Coal  &  Develc^ment  Co.,  24  Or.  32, 
32  PaC  756,  41  Am.  St  Rep.  831; '  Reddlng- 
ton  T.  Mariposa,  etc,  Mining  Co.,  19  Hun, 
406;  Cherry  v.  North,  etc.,  Ry.i  Co.,  59  Oa.: 
446;  Union  Padflc  By.  Co.  v.  MiUer,.87  111: 
45;  Waco  Lodge  Number  70,  L  O.  O.  F.,'  y. 
Wheeler,  69  Tex.  664;  Clark  &  Marshall  oa 
Corpcmitions,  S  267;  Chambers  Bros..  &  Co.. 
T.  King,  etc..  Manufactory,  18  Kan.  2TO; 

Section  68  ot  the  Civil  Code  of  Kansas, 
upon .  ^hioh  the  decision  in  Chambers  Bros.  - 
V.  Ktngi  eta,  Manufa<;tory  is  based.  Is  identi- 
cal with  section  6604,  Coinpi.  Laws  1900. 

That  there  must  be.  a  compliance  with  the 
statute  is,,  perhaps,  nowhere  bettw  express- ' 
ed  than  by  the  Bnpreme  Court. of  the  United: 
States,  In  Amy  et  al.  v.  Clty.of-WatertofWB,. 
130  U.   S.  807)  »  Sup.   Ct  639,  82  Lj  .Ed^i 
946,  in  which  Mr.  Justice  Bradley,  speatcti 
ing  for, the  court,' said:  '*The. quesdoo,  th«n>'. 
Is  reduced  to  thlai  .  Whether,  in  Case  the. 
mayor  haa  realsned,  and  there,  la  bo  presid- 
ing officer  ot  the.  beard  of  strpet.  oonunisaloii- 
era  (a. body  wlitch  aeeiaBB  to  take  the  place, 
of  the  common  council  of  the  city  for  many 
purposes),  servloe,  of  process  on  the  city  derk 
and  on  a  ,compicuQUB  member  of  the  boaxd 
la  aufficlent     it  the,  common  law  (which  iS' 
common  reason  in  matters  of  Justice) .  were 
permitted  to^  prevail,  there  ivfould  be  no.  dif- 
ficulty.   In  the  absemce  of  any  Jaeai  officer, 
the  court . cpnld . ,dVrec^  seryica  t«.  be. made 
on   such  official,  itersonii  aa;  U  might  deem 
syupcient    Bu^  1  ^wben  a ;  statute  laterrenea 
and    displapes    the  ,  common    law,   we ;  ar» 
brought   to  a  gu^tlon   of  .^ords^.  and  are 
.bound  to  take  ttie  words  of  .the.  statute, as 
law.    The  cases  are  numerous  which  decide 
that,   where  a   particular  jpethod  of  serv- 
ing process  \a  pointed  put  by  statute^  tltat 
method  must  be  followed,  and  ,the  rul|9  Is 
especially  exacting  In  reference  to  corppra 
tlon?.    KU)be  v.  Benson,  17  WaU.,  624;  21  .l;Pi. 
Ed.]  74J,;    Alexandria  v,  Fairfax,,  95  U,.  ^. '-. 
774,  24  ji*'  Ed!]  583;   SetOemler.T^  .Si^lllynn, 
97'  XJ.  S.  444,  24   [L.  .Ed.]  ;illO;  .Evans  v., 
Dublin  &  D.  :R.  Cpi,  .I4,.^ee8.,&.  W.  142; 
Waltoi^  V. .  l/nlversal  Salvage  <S).,  16  Mees. 
4  W.  ,«8';    Brydolf  v.  Wolf,  32  Iowa,  509',, 
Hoeh  V.  Atlantic  Sc  i?.  tL  Co.,  04  Mo^  661,: 
Lehigh   Valley   Ins. '  bo.   v.   Fuller,   ^1 .  Pa. , 
398.     The  courts  of  Wisconsin  strictly"  4d-" 
here  to  this  rule.     Gongar  v.  Galena  &"C., 
U.  R.  Co.,  17  Wis..  478,  486;   Watertown  >;' 
Roblnsoo,  50  Wis.  513  [IT  N.  W.'  542];  Wa-' 
tertown  v.  Robinson,  69  Wis.  i36  [34  NJ  W.  ; 
137].     The  two  cases  last  Clt^  relate<l(  to ' 
the  charter  now  under  consideration.    In  the 
flr^t  case,  service  was'  made  upon  {he  city 
clerk  and  upon  the  chairman  of  the  board  of 
street  commissioners,  whlKt  the  board  vras 
in  session.  In  the  absence  of  the  mayor;  who  ' 
could  not  be  foitnd   after  diligent  search.  ' 
The  court,  after  referring  to  the  provisions ' 
of  tba  charter  and  the  Bevised  Statute*  on' 
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the  subject,  say:  The  qnestion  whether  the 
Bevised  Statutes  control  as  to  the  manner 
ot  service  1b  not  a  material  Inqttiry  here, 
because  both  the  charter  and  general  pro- 
vision require  the  service  to  be  made  npon 
the  mayor;  but  no  service  was  made  upon 
that  officer,  aa  appears  by  the  return  of  the 
sheriff.  The  principle  is  too  elementary  to 
need  discussion  tliat  a  court  can  only  acquire 
Jurisdiction  of  a  party,  where  there  is  no 
appearance,  by  the  service  of  process  in  the 
manner  prescribed  by  law.'  In  the  last  case 
(decided  in  1887),  service  was  made  in  the 
same  manner  ad  in  the  previous  one,  and  the 
court  say:  'Wben  the  statute  prescribes  a 
particular  mode  of  service,  tliat  mode  must 
be  followed.  "Ita  lex  scrlpta  est"  There 
is  no  chance  to  ;specnlate  whether  some  other 
mode  will  not  anaww  as  well.:  This  has  been 
toO'Oftei^  held  by  this  court  to  regaire'for- 
ther  citations:  When  the  statute  designates 
a  pal-tlcHlar  officer  to  whom  the  process 
may  be  delivered,  and  with  whom  It  may  be 
left,  as  service  upon  the  corporation,  no 
other  efficeT'  or  person  can  be  substituted  in 
his  place.'-  The'  designation  of  one  particular 
officer  up6n  whom'  service  may  be  made '  ex- 
clndes  ail  others.  The  temporary  incon- 
venience arising  from  a  vacancy  in  the  of^ 
floe 'Of  mayor  affords  no  good  reason  for  a 
substitntion  of  some  other  officer  in  bis 
pfbce.  Upon  wboni  service  could  be  made,  by 
unwarrantable  construction  not  contemplat- 
ed by  the  8tAtnt6.'  It  Is  unnecessary  to  look 
farther  to  see  what  the  law  of  Wisconsin  is 
on  this  subject.  It  is  perfectly  clear  that  by 
that  law  the  service  of  process  in  the  pres- 
ent case  was  ineffective  and  void."  The  fact 
that  the  defendant  in  the  above  case  was  a 
municipal  corporation  does  not  distinguish 
the  rule  announced  from  the  Instant  case. 

A  number  of  the  states  have  enacted  that 
service  on  a  corporation  may  be  made  up- 
on a  director.  Washington,  A.  &  George- 
town R.  R.  Co.  V.  Brown,  17  Wall.  445,  21  L. 
Ed.  675;  Pennsylvania  E.  Co.  T.  Bennett, 
47  N.  J.  Law,  275;  Delaware,  etc.,  Ry.  Co. 
V.  Ditton,  36  N.  J.  Law,  361;  Grubb  v.  Lan- 
caster Mfg.  Co.,  10  Phlla.  (Pa.)  316;  Com- 
monwealth T.  Wilmington,  etc.,  R.  Co.,  2 
Pearson  (Pa.)  408;  Webb  t.  Cape  Fear  Bank, 
60  N.  C.  288;  Silsbee  t.  Quincy  Hotel  Co., 
30  ni'App.  204. 

[2, 3]  There  is,  however,  no  such  statute 
in  this  state,  though  the  statute  speciflcal- 
ly  provides  that  service  of  summons  may  be 
had  upon  the  chairman  of  the  board  of  di- 
rectors. The  return  of  the  officer  does  not 
show  that  Eck  E.  Brook  was  the  chairman  of 
the  board,  but,  instead,  that  he  was  one  of 
the  directors  «f  tlie  corporation.  The  fact 
that  the  statii.te  provides  that  sumnfons  may 
be.b^  had  on  the  chairman  of  the  board  of 
dioectors  speak^  not  only  .aSirmatlvely,  but 
It  ^Iso  speuka  negatively.  In  such  clrcum-> 
sljuK*?,  .thfvni^xlm,  "Expresslo  unlus  est  ^x- 


(dttsio  aitertus,"  has  a  particular  di^li<!a- 
tion.  In  Alabama  &  Tennessee  R.  R.  Co.  v. 
Bums-McKltabin  Co.,  43  Ala.  169,  the  sum- 
mons <was  served  on  one'  of  the  directors 
of  the.  railroad  compOiDy.  The  court  brid 
that  a  dir%tor  was  not  such  a  head  or  man- 
aging agent  thereof  as  contemplated  by  ttie 
statute,  and  observed  th&t  a  director,  by  vir- 
tue of  his  office,  could  attend  to  no  busi- 
ness .  of  the  company  himself ;  that  there 
must  be  enough  of  the  directory  present  to 
constitute  a  quocuan,  and  that  tiiey  must 
meet  at  a  time  aind  place  at  which  every  other, 
director  might  attend;  and  that  it  was  only 
in  such  a  meeting  that  he  was  an  officer  of 
the  company.  'Tlie  fact  that  the  return 
shows  that  £|ak;B.'  Brook,  a  director,  was 
the  highest' officer  of -the  defendabt 'cofpo-' 
ration"  to  be  fouhd  in-  the  coanty  does  not 
make  him  a  "chief  officer"  or  "managing 
agent," '  within  the  terms  ol  tlie  statute. 

The  assignmeat  rslaes  a'  question  entirely 
.different  from  that  passed  npon  by  this  court 
in  Ravla  Granite  Ballast  Go.  t.  Wilson,  22 
Okl.  689,  98  Pac.  »40;  Ozark  Marble  Go.  v. 
Still,  24  Okl.  559,  108  Pao.  586;  Cunningham 
Com.  Co.  v.  Rorer  MlUft  Elevator  Co.,  25' 
Okl.  138,  105  Pac.  676.  There  the  question 
was  one'of'th^  right  of  substituted  service, 
where  the' retntn' '  failed  to  state  the  ab- 
sence from  the'  coianty  of  the  president, 
mayor,  etc.,  and  did  not  go  to  the  questloB 
of  theMght  to's^ve  summons  on  an  officer 
Inferior  In  statutory  rank,  where  proper 
showing  of  the  absence  of  the  superior  officer 
appeared. 

Themotiou  to  quash  the  service  of  sum- 
mons sh6nia  have  been  sustained.  Excep- 
tions being  saved  to  the  action  of  the  trial 
court  in  overruling  the  motion,  the  fact 
that '  defendant  belo^  afterwards  answered 
and  Went  to  trial  does  not  constitute  a 
waiver  of  its  right  t6  urge,  as  ground  for 
reversal,  the  adverse  decision  on  the  motion 
to  quash.  Chicago  Building  &  Mfg.  Co.  t. 
Pewthers,  10  Okl.  724,  63  Pac.  964 ;  St  Lou- 
is ft  S.  P.  R.  Co.  T.  Clark,  17  Okl.  562,  87 
Ric.  430. 

For  the  reason  given,  the  Judgment  of  the 
trial  court  should  be  reversed,  and  the 
cause  remanded. 

PER  CURIAM.    Adopted  In  whole. 


O.  F.  HALEY  CCi.  t.  STATE. 
(Supreme  Court  of  pkl'ahoma.    July  18,  1912.) 

(Syllabu*  h^  thttCMirt.} 

INTOXICATIKO    LKJCTOBB    (|    251»)  —  SSABCHBS 
AND   StIZVRBS— IimntPLXAlttH. 

Where  a  firm;  ships  'whisliy  from  another 
state  into  that  part  ot  tb^s  state  formerly  In- 
flian  ■Terrltoty.  and  It'  is  ^eized  by  the  state 
authorities,  -and  sbcb  fiVin'  ititerpleada  and  asks 
a  retulfta  'to  it  of  waiA  whisky,  on  the  ftound 
thatjit  if.  an.4°tfr«^S'®,i*'VPWV'^  *'*d  ^'^  n** 
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loBt  its  interatate  etianieUr  by  delivery  to  the 
eondgnee,  htU  that  becaoae  the  allegationi 
of  l^e  interplea.  show  a  Tiolation  of  the  crim- 
inal laws  of  the  United  States,  the  doors  of  the 
coarts  are  dosed  to  such  ^rm. 

[Ed.  Kote. — For  other  cases,  see  Intozlcatine 
liinnors,  Cent.  Die-  fl  389,  390;  Dec  Die.  i 
251.»] 

OommlsrionMs'  Oplnloa,  DiTlslon  No.  2. 
Error  from  Murray  County  Court;  Harry 
W.  Fieiaing,  Judge. 

U^u'  tlie'  seizure  «f  a  quantity  of  latoxl- 
CKtihg  liquors  under  a  search  warrant,  ttte 
O.  F.  BalQF  Company  interpleads,  clsimlng 
tIie'Uqu4)r.  From  a  Judgment  oTemillng  the 
interplea,  the  O.  F.  Haley  Company  brings 
error.    Affirmed. 

Wm.  Pfeiffer,  of  Ardmore,  for  plaintiff  in 
error.  J.  M.  Hayes,  of  Okmulgee,  for  the 
Stdte. 

BRBWER,  O. '  On  September  17,  1909,  In 
the  town  of  Sulphur, 'Mtnrray  county,  a  large 
quantity  of  whisky  and  beer  was  seized, 
while  in  the  ralleoaA  depot,  under  a  search 
warrant  issued  by  the  county  Judge  of  that 
county,  in  pursuance  of-  ttie  enforcement  act 
(Comp.  Ll  1009,  I  4184). 

At  the  hearing  Of  the  return  to  the  writ, 
under  section  4185,  Comp.  L.  1909,  the  plain- 
tiff in  error  claimed  the  liquors  seized  under 
the  writ,  in  a  formal  pleading  in  the  nature 
of  on  interplea;  and  whiih,  omitting  caption, 
follo.ws:  .  ;     1 

"Comes  now  O.  F.  Haley  Co.  and  respect- 
fully represftdts  and  '  shows '  to  the  county 
tliat  it  is  the  owner  of  and  entitled  to  the 
Immediate  poissession  of  certain  liquor,  to 
wit,  and  consigned  to  the  following  parties, 
to  wit: 


T/a/w. 

D. 

P.  Wti^l«r. 

t  casks  of  be«r. 

t/tm. 

B. 

H.  Drowa*    ' 

•  cavM  whisky. 

•A»/0». 

Wm.  Moor*. 

*          ««                    M 

</u/w. 

•• 

••      / 

MM                   M 

I/M/OS. 

M 

M 

2        **                M 

s/u/w. 

W 

M 

2  casks  beer. 

•/»/o». 

M 

M 

4        '<              ** 

»m/w. 

M 

•I 

•         ••                 M 

tmm. 

Bd 

PotU. 

«          M                 M 

i/ai/fl*. 

A. 

J.  Porter. 

ft          M                   N 

"Which  said  liquor  was  consigned  from 
Gatnsvllle,  in  the  State  of  Texas,  to  Sulphur, 
in  the  state  of  Oklahoma,  and  delivered  by 
said  O.  F.  Haley  at  said  GainsTllIe  to  the 
common  carrier,  to  wit,  G.,  C.  &  S.  F.  Ry. 
Co.,  for  transportation  from  said  town  of 
GalnsTllIe  to  said  town  of  Sulphur.  That 
said  goods  were  shipped  to  above-named  par- 
ties tmder  contract,  commonly  known  as 
'shippers  order.'  Tliat  said  above-described 
goods  Were  seized  by  the  enforcement  officers 
of  this  state  from  the  freight  and  warehous- 
es of  the  said  G.,  G.  &  &.  F.  Ry.  Co.  at  Sul- 
phur, And  before  same'  were  delivered  to  the 
cdmAgnefe.  That  title  aiid  ownership  of  said 
liquors  are  now  in  the  said  O.  F.  Haley  Com- 
pany, aiid  are  now  wrongfully  in  the  posBea- 
•fon  bf'thb  sheriff  of  Murray  county,  state 
of  Oklahoma.    That  the  above-described  goods 


were  net  knowingly  used  or  permitted  to  be 
used  in  violation  of  any  of  the  provisions  of 
what  is  known  as  the  'Billups  Law'  of  this  . 
state.  Wherefore,  the  premises  considered, 
this  interpleader  prays  that  the  above-de- 
scribed goods  be  returned  to  him  as  provided ' 
by  law." 

The  court  held  tliat  the  averments  of  this 
interplea  were  not  sufficient  to  entitle  the 
plaintiff  In  error  to  a  return  of  the  seized 
goods,  and,  the  interpleader  electing  to  stand 
thereon.  Judgment  was  rendered  that  the 
goods  were  subject  to  seizure  and  conflscation, 
under  chapter  61,  Comp.  L.  1909;  and  that 
they  be  delivered  to  the  superintendent  of 
the  state  agency  at  Guthrie.  From  this 
Judgment  on  the  pleading,  this  appeal  la 
prosecuted. 

It  is  clear  that  the  claim  set  up  here  for 
a  return  of  the  goods  is  based  on  the  suppos- 
ed protection  of  the  Constitution  and  laws  ' 
relating  to  interstate  commerce,  upon  the  ' 
theory  that  these  shipments  were  interstate 
commerce;  and  that,  when  seized,  their  char- 
acter as  such  had  not  been  lost  by  a  delivery 
to  the  consignees.  Ordinarily  this  contention 
would  be  sound.  State  v.  18  Casks  of  Beer, 
24  Okl.  786,  104  Pac.  1003,  25  I^.  R.  A  (N.  S.) 
492;  St  L.  ft  S.  F.  R.  Co.  v.  State,  26  Okl. 
300,  109  Pac.  230;  Scfawedes  v.  State,  1  Okl. 
Cr.  246,  90  Pac.  804;  High  v.  State,  2  Okl. 
Cr.  161,  101  Pac.  115,  28  Ll  B.  A.  (N.  8.)  162; 
Rhodes  v.  Iowa,  170  U.  S.  412,  18  Sup.  Ct 
664,  42  li,  Ed.  1088 ;  Vanoe  v.  Vandercook, 
170  D.  S.  468,  18  Sop.  Ot.  646,  42  h.  Ed. 
1111 ;  Heyman  v.  Sontbera  B.  Co.,  203  U.  8. 
270,  27  Sup.  Ct  104,  51  L.  Ed.  178,  7  Ann. 
Cas.  1130;  Adams  Exp.  Co.  v.  Kentucky,  ' 
206  U.  &  120,  27  Sup.  Ct  606,  61  L.  Ed.  087. 

The  decisions  of  the  United  States  Cinsuit 
Court  of  Appeals,  Eighth  Circuit,  in  United 
States  Ex.  Co.  v.  Friedman,  191  Fed.  678, 
112  C.  O.  A.  219,  and  Ex  parte  Webb,  225 
U.  S.  663,  82  Sup.  Ct  769,  66  Ll  Ed.  — ^.de- 
cided by  the  Supreme  Court  of  the  United 
States  June  10,  1912,  make  it  dear,  howevor, 
that  the  plaintiff  can  find  no  relief  on  tlw 
theory  advanced. 

In  the  case  of  Ex  parte  Webb,  supra,  the 
Supreme  Court  quotes  from  the  act  of  Con- 
gr«^  of  March  1,  1895,  c.  146,  28  Stat  693, 
as  follows:  "That  any  person,  wliether  an 
Indian  or  otlierwise,  who  shall,  in  said  terri- 
tory, manufacture,  sell,  give  away,  or  In  any 
maonert  or  by  any  means  furnish  to  any  one, 
eittier  for  Umself  or  another,  any  vinous, 
malt  or  fermented  liquors,  or  any  other  ln>  . 
toxlcating  drinks  of  any  kind  whatsoever, 
wbetlier  medicated  or  not,  or  who  shaU  car- 
ry, or  in  any  manner  have  carried,  into  said 
territory  any  such  liquors  or  drinks,  or  who- 
shall  be  intereeted  in  suci)  manufacture,  sale, 
giving  away,  furnishing  to  any  one,  or  carry- 
ing into  said  territpry  any  of  such  Uquon 
or  drinks,  shall,  upon  conviction  thereof,  be 
punished  by  .fin^  not  exceeding  Ave  hundred 
dollars  and  by  imprlaonment  for  not  lees. 
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tban  oae  montli  i^r-more  than  five  years.". 
And  proceeds  to  ho}d  tfi&t  while  the  prqvl- 
Bions  9t  Oi&t  act  have  beien  ^plledly  repeal- 
ed, In  tm  £ar  as  the  manufacture,  :sale,  .and 
fumlshUig  of  liquors  1b  concerned,  yet  that 
It  la  In  full  force  apd  effect,  In  so  faras  U 
relates  to  the  introduction  of  liquors  ttov^, 
another  ^tate  Into  that  part  of  Oklahoma 
which  was  Xorwerly  Indian  Territory.  Thia 
holding  of,  the  court  Is  predicated  on  the 
fact  that  the  Congress  has,  under. the  .Con- 
stitution of  the  United  States,  sole  power  to 
"regulate  commerce  ,  *  *  *  among  the 
several  states,  and  with  the  Indian  Tribes," 
etc.  Article  1,  {  8,  Const.  That  the  tovra 
of  Sulphur  and  Murray  county  is  part  of  the 
old  Indian.  Territory,  we  tauxw  judicially. 

It  is  immaterial  what  our  views  of  the 
doctrine  announced  in  the  Webb  Case  may 
be,  in  so.  far  as  the  question  of  interstate 
coipmerce  Is  involved  and  decided  in  it ;  tb6 
rule  announced  by  that  court  is  the  law  of 
the  ..land.  On  the  precise  point,  we  qinote 
from  the  text  «f  that,  opinion:  "In  view  of 
tlieee  considerations,  and. others  to  be  men- 
tioned, it  seems  to  us  that  Congress,  so  far 
from  intending  by  the  enabling  act  to  repeal 
80  much  of  the  act  of  1'895  as  prohibits  the 
carrying  of  intoxicating  llquoEs  Into  the  In- 
dian Territory  from  polAta  without  the  state, 
framed  the  enabling  act  with  a  dear  view 
of  the  distinction- between  the- powers  appro- 
priate to  be  exercised  by  the  new  state  Ovelr 
matters  within  iier  borders,  and  the  'poweTil 
appropriate  to  be  exercised  'by  the'  United 
States  over '  traffic  originating  beyond  :tlie 
borders  of  the  new  state  and  extending  With- 
in the  Indian  Territory." 

It  followB,  then,  that  the  allegations'  of 
the  interplea  In  this  %ase,  tip<Mi  whl<A  the 
plaintiff  In  error  demands  the  li^rfterence  of 
the  court,  by  ordering  a  return  and  dfelivery 
to.  it' of  the  liquors  seized  by  the  state,  whan 
vleW«d  4n  the  light  oC  the  decision  in  the 
Webb  Caaer-sOpra,  clearly  show  that  the  in- 
terpleader has  violated  a. law  of'the'tJnited 
States  in  shipping,  the  liquors  as  it  did. 
Those  allegations,  presented  In  a  proper  v^ay 
to  a-  federal  grand  jury,  would  justify  an 
indictment,  and  later  a  conviction,  carrying 
with  it  a  possible  sentence  cif  five  years  In 
the  penitentiary.  Therefore  it  resolves  Itself 
into  the'single  question:  'Will  the  court  lend 
its  aid  to  one  who  asserts  a  right  growing 
out  of  his  o-wn  violation  of  the.  law?'  We 
answer,  "No."  The  principle  of  public  i?olley 
involved  is  expressed  in  the  maxim,  "Ex'dolo 
malo  non  oritur  actio,"  and  in  discussing 
this  maxim  Lord  Mansfield  aaya:  "No  court 
will  lend  Its  aid  to  a  man  who  founds ''his 
cause'  of  action  up«n  an  immoral  or  ah  ille- 
gal act.  If,  from  the  plaintlfTs  o'wn  state-' 
ment  or 'Otherwise;  the  cause  of  action  ap- 
peanr  to  arise  'ex  tiirpa  causa,'  or  thetrans- 
greMibn  of  a  positive' 'la-w  of  this  country, 
there  the  court  says  he  has  no  right  to  be 
assisted."  Whartod'a  XiC^l  Sfaxlma,  p.  81. 
Thia  rule  la  sustained  by  thia  cyuft  in  .th^ 


case  of  Blunk  v.,  Waugb  et.al.,.  IS^Pac.  717,! 
wherein  it  is  said:  "It  ia-.  meh  established,' 
wfe  might  say  unlvetgaliy  e^titbH&bed,  that 
the  courts  Mil  not 'enJ|prce  any  rights  which 
directly  arise  out  of.  an  ill^ga^  contract*  gol- 
den v.,  Lynn,  120  Pac.  24$  ;.<^Gltuiens>  Nation- 
al Bank  of  Chickasha  v.  Mitchell,  24.0kl. 
4^,.  103  .Pac.  730  [SOjAaD.  Cia&  3711;  Wag- 
ner y.  :Mlpnie  Harvester  Go.,  38  Okl.  558,  10« 
Fac.  969;  Binswanger  v..  Stanford)  ,28:  QkU 
429,. U4  C>Ae.  ei21„  \b  .which. the  earUer.Okla- 
boma  cases  are  dtad;/  Bowman. v.  Phillips,, 
41  Kan.  364,  21  Pac.  230.  3  L.  B.,.Ai.  631«  13 
Am.  St.  Bep.  292;  Tat«i\u.'V.  Ketley^<26  Ai&; 
209,  94  Am.  Dec.  717:-.  Ora.TeB.T.  Johnson, 
166  Mass.  211,  30  N.  E.  818,  ]S  Ll.B.A.  834, 
82  Am.  St.  Bep,  446;  Ba^cltpr  v.  Mansel,  47 
Me.  i58;  Hanauer  v.  Doane,"  U}  Wall,  342,  20 
L.  Ed.  439;'  Fisher  vl  LoJfd,  63  N.  H.  51*' 
[3  Atl.  9271." 

If  thercoprts  .wUl.'^tft  open  their  deOM. to 
enforce,  an  illegal  lOr'.  fmudulentsooatract, 
they  certainly  will  sot  to  enforce  a  demand 
inseparably  connected  <  «ith  a  violation  of 
the  criminal  lawa.  '  i    '. 

The  cause 'jBhouId  be  .affirmed. 

FEB  OUBI AM.    Adopted  in .  whole. 


CQOKB  COUNTS  MQlKm.  CO.  r,  STATE. 
(Supreme  Court  of  Oklahoma.    July  18,  1912.)  ^ 

FoBUKB  Decision'  FoLK)'<»rBD. '        '  ■  ■ 

,  Same  as  ayllabu*  in  No.  2^7,  Ok  F. 
Haley  &  Co.  v.  State,  il5?5  Pac  736,  not  yet 
oflScially  reported. 

Commissioners'   Opinion,   Division   No.  2.  ■ 
Error  from   Murray  County  Court;    Harry 
W.  Fielding,  Jtadge. 

.  Proceedings  by  the  State  to  forfeit  intoxi- 
cating llauors,  .and  the  Cooke  County  Liquor 
Company  Intervenes.  From  a  Judgment 
against  the  Intervener,  It  brings  error.  Af- 
firmed. •.       ,    I    < 

Wm.  Pfeifler,  of  Ardmore,  for  plaintiff  Ip 
error.  J.  M.  Hayes,  of  Okmulgee,  for  the 
State.  ,''.',■.■ 

HOSSEB,  C.  This  case  arose  out'  o^  cer- 
tain proceedings  by  search  'warrant'  to  for- 
feit to  the  state  certain  beer  and  whisky  in 
the  railroad  depot  at^  Sulphur,  Okl.  It  is  a 
companion  case  to  case  No,  2,027,  O.  F.  Haley 
&  Co.  V.  State  of  Oklahoma,  125  Pac  736,  . 
just  decided  by  Commissioner  Brewer.  It 
arose  out  of  proceedlnga  tipon  the .  sam^  ' 
search  warrant  that .  case  aro^e  from, .  and 
the  record  is  identical,  except  as  tp  the 
names  of  parties  and  d^crfption  of  the  prop- 
erty. . 

For  the ,  reasons  given  In  that  case,  the 
Judgment  of  the  lower  court  1q  .thia  case 
should  he  affirmed.     •      '    . '  ..  " 

,Fm-  CUBIAM.    A4(«ted  iu  whole. 
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,  LUDWIG  T.  BENBJDICT. 

(Supreme  Court  of  Oklaboauu    Mar  14, 1912.) 

(SyUalu*  iy  tk«  OourtJ 

1.  Appeal  xstd  Ebrob  (i  528*)— Bscobd  — 
I   Scope  AND.  Contents  — Motion  fob  New 

Tbial. 

A  motloA  for  a  n^w  trial  copied  into  a 
transcript  constitute  no  part  of  the  record, 
and  will  noit  be  considers  by  th^  Supreme 
Court  on  appeal. 

[Bd.  N«te.r-For' other  cases,  see.  Appeal  and 
Error.  CenL  Dig.  {{  2374,  2884-2388;  Dee. 
Die.  I  528.*] 

2.  Affeai.  and  Ebbob  (|{  292,  501*)— Bsti- 
OBDS— Scope  and  Contents— Instbuctions 
— NECESsrtT*  roB  Motion  fob  New  Tbial. 

BuIingB  on  instructions,  and  exceptions 
thereto  .cannot  be  considered,  unless  the  in- 
-  stroctions  are  excepted  to .  at  the  trial,  the 
exceptions  made  to  appear  of  record,  and  the 
objections  pointed  out  to  the  trial  court  on 
■■lotion  for  new  trial. 

[E<d.  Note. — For  other  cases,  see  Appeal  and 
Brror.  Cent.  Dig.  {f  1697-1699,  2800-2305; 
Dec.  Dig.  |§  292,  601.*] 

Error  from  Sup«rior  Court,  Muskogee 
<3oanty ;   Farrar  L.  McCain,  Judge. 

Actl6b  between  William  H.  Ludwig  and 
John  D.  Benedict.  .From,  the  Judgment,  Lud- 
.«[ig  brings  lerror.  .Dismissed. 

Bailey  &  Av'yandi'bf  Muskoge^,  for  j^ain- 
tlff  in  cjtot:  ■  Murtllfey  &  Norfsinger,  of 
Muskogee,  for  defendant  in  error. 

°  KANB,  J.  This  oauae  comes  on  to  be 
beard  upon  a  motion  fo  dismiss  the  appeal 
upon  tbe  f^llpWing  groutdB:  (1)  Because  the 
:DlalntlS  in.  error  has,  failed  to  attach  to  tils 
: petition 'in  error  a  case-made  and  a  bill  of 
exceptions,  preserving  the  evidence  and  such 
.rules  and  orders  of  the  trial  court  that  are 
not  -by  statute  made  'a-  part  of  the  record. 
(2)  Because  nttne  of  the  errors  complained  of 
were  presented  to  tbe  trial  court  by  a  mo- 
tion for  a  new  trial.  (3)  Because  the  record 
does  not  show  any  ttiotlon  for  a  new  trial, 
'or  the  rulings  of  the  court  thereon.  (4)  Be- 
cause the  evidence,  motions,  and  orders  .of 
.tbe  trial  court  that  are  not  a  part  of  the. 
record,  unless  made  so  -  by  a  bill  of  excep- 
-tiraa  or  case-made,  have  not  been  preserved, 
and  are  uiot  ii  part  of  the  record  in  this 
.case.  (5)  Because  the  petition  in  error  pre- 
sents no  question  for  the  consideration  of 
the  court,  Independent  of  the  evidence  and 
other  orders,  rulings,  and  acts  of  the  court 
that  have  to  be,  by  law,  made  a  part  of  the 
record  by,  a  case-made  or,  biU.  of  exceptions. 
[1]  Tlie  motion  to  dismiss  must  be  sus- 
-talned.  Tbeplalntllf  .in  errpr.  attempts,  to 
appeal  by  attaching  to  his  petition  in  error 
what  he'  calls  a  "transcript  of  the  record," 
which  contains  a  certified  copy  of  thie  sum- 
mons, tbe  return  of  the  ofBoer  thereon,  the 
Iletlttcin  of  tbe  'plaintlET,  tbe  answer  of  the 
defendant,  and  the  reply.  It  also  contains 
what  is  designated  as  instructions  asked  by 
plaintiff  «nd  refused  by  the  court,  and  tbe 


exceptions  noted,  tte  yerdllit  of  tbe  jury,  and 
the  motlpn  for  a  new  trial.  It  Is  apparent 
that  fi  motion  ifor  a  new  trial  was  necessary 
to  bring  to  this  court  for  review  the  errors 
complained  of.  It  has  been  many  times  held 
by  this  court  that  a  motion  for  a  new  trial 
copied  into  a  transcript  constituteB  no  part 
of  the  record,  and  will  not  be  considered  If 
the  Supreme  Court  on  appeal.  McMechan 
V.  Chr^,  3  Oil.  301,  41  Pac'  382 ;  Black  t. 
Kubn,  6  Okl.  87,  50  Pac.  80;  Kingman  & 
Co.v.  Plxley,  7  Okl;  361,  «4  Paie.  494;  Men- 
ten  .,▼.  Shnttee,  .11  Okl.  381,  6T  Pac.  478; 
McCarthy  v..  Bentley,  '16  Okl.  19,.  83  Pae. 
713;  Davis  v.  Lammers,  23  Okl.  388,  100 
Pae.  514;  Trilfal  Development  Co.  v.  White 
Bros.,  28  Okl.  526i  114  Paa  736. 

[i]  Counsel  for. plaintiff  In  «rcor  contend 
that  the  instructions  given  and  refnsed,  when 
filed,  form  part  of  the  record  proper,  and 
need  not  be  incorporated  into  the  case-made 
or  bill  of  exceptions,  in  order  to  be  reviewed 
by  this  court  Jt  Is  w^U  settled  in  this  jn- 
risdictioB  that  rulings  on  instructions,  and 
exceptions  ttiereto,  cannot  l>e  considered,  un- 
less tbe  Instructions  are  excepted  to  at  tlie 
trial,  the  exceptions  made  to  appear  of  rec- 
ord, and  the  objections  pointed  out  to  the 
trial  court  os  motion  for.  new  trial.  Boyd 
V.  Bryan,  11  Okl.  56,  65  Pac.  940';  Glkser  et 
al.  t:  Glaser  etal.,  18  Okl.  889,  74  Pac.  941; 
Southwestern  Cotton  Seed  Oil  Co.  v.  Bank 
of  Strodfl  et  ftl;,  12  Okl.  .168,  70  Pac.  205; 
Martin  et  al.  v.  Gassert,  17  Okl.  177,  87  Pa;c. 
586. 

The  appeal  must  be  dismissed.  It  is  so  or- 
dered.   All  the  Justices. concur. 


Ex  parte  WILSON. 

(Oriminal  Court  of  Appeals  of  Oklahoma. 

July  20,  1912.) 

(Byllabut  By  the  Court.) 

1.  Elections  (t  126*)  — NoiwNATiONS  — Pbi- 

-  -UABIES.'. 

Party  nominations  by  primaiy  elections  is 
a  fundamental  principle  of  popular  government, 
and  is  a  permaoeot  rule  of  public  policy  in  this 
state,  as  declared  by  article  3,  S  5  (section  47, 
Williams'  Const.):  "The  legislature  shall  en- 
act laws  providing  for  a  mandatory  primary 
system,  which  shall  provide  for  the  nomination 
of  all  candidates  in  all  elections  for  state,  dis- 
trict, county,  and  municipal  officers,  for  all  po- 
litical parties,  including  United  States  Sena- 
tors: Pr<yvided,  however,  this  provision  shall 
not  exdude  the  rij^t  of  the  people  to  place  on 
the  ballot  by  petition  any  nonpartisan  candi- 
date." 

[Ed.    Note.— For  other   cases,   see   Elections. 
Cent  Dig.  S  118;   Dec.  Dig.  |  i2ft»] 

2.  Elections  (8   21*)- Nominations— Pbma- 
BiES— Constitutional  Provisions. 

Under  this  positive  constitutional  direction, 
it  is  the  right  and  duty  of  tbe  Legislature  to 
prescribe  reasonable  regulations  for  the  holding 
of  mandatory  primary  elections;  but  such  reg- 
nlations  mnst  not  contravene  other  constitu- 
tional provisions  relating  to  elections. 

[Ed.   Note.— For   other  cases,    see   Elections, 
Cent  Dig.  I  15;    Dec.  Dig.  |  21.*] 
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■8.  EMonowB-d  126*)— NainHAHOHSr-PouT- 

ICAL    PaBTIES. 

This  provision  of  the  Gonstitntion  recog- 
nizes political  parties  for  the  purpose  of  nom- 
inating candidates  for  elective  offices,  and  c<hi- 
templates  that  only  electors  who  are  members 
of  political  parties  shall  participate  in  pri- 
mary elections  for  the  selection  of  candidates 
for  the  respective  parties,  and  then  vote  only 
the  I  ballot  of  the  party  of  which  they  are  m«n- 
befs. 

[Ed.  Note.— For  other  cases,  see  Elections, 
Cent.  Dig.  |  118;  Dec.  Dig.  f  126.*] 

4.  Electionb  (I  120*)— NoMiKATiONs— ^Polit- 
ical Pabties. 

The  mandatory  primary  provision  of  the 
Constitution  and  the  ptoviflion  of  articte  3,  { 
4  (section  45,  Williams'  OonBt),  providing  that 
"the  Legislature  shall  enact  laws  creating  an 
election  board,  not  more  than  a  majority  of 
whose  members  shall  be  selected  from  the  same 
political  party,"  are  a  conttitutional  recogni- 
tion of  political  party  organization. 

[Ed.  Note.— For  other  cases,  see  Elections, 
Dec  Dig.  I  120.*] 

5.  Elections  (i  120*)— Nominations  —  "Pw- 

KABT   ElKCTION." 

Article  3,  «  1,  4a,  and  7  (K  42,  46,  and 
49,  Williams'  Const.),  prescribing  tie  qualifi- 
cations of  electors  and  guaranteeing  their  right 
to  vote,  applies  to  the  election  of  publie  of- 
ficers, and  not  to  the  selection  of  party  nom- 
inees at  a  primary  election.  A  "pnmary^elec- 
tion"  is  one  for  the  nomination  of  candidates 
of  the  respective  political  parties  by  the  mem- 
bers thereof. 

[Ed.  Note.— For  other  cases,  see  Elections, 
Dec.  Dig.  i  120.* 

For  other  definitions,  see  Words  and  Phras- 
es, vol.  6,  pp.  5531,  5552.] 

6.  Elections  (I  126*)— Nominations— Pbuca- 
ET  Elections — Qualifications  of  Votebs. 

The  qualificahons  of  electors  entitled  to 
vote  at  a  primary  election  are  the  same  as  the 
qualifications  of  electors  entitled  to  vote  at  the 
general  election  within  the  election  precinct 
where  the  primary  is  held,  except  that,  in  ad- 
dition thereto,  the  elector  participating  in  a  pri- 
mary election  must  be  a  member  of  a  party 
recognized  by  the  official  ballots  of  said  pri- 
mary. 

[Ed.  Note.— For  other  oases,  see  Elections, 
Cent.  Dig.  |  118;    Dec.  Dig.  {  126,*] 

7.  Elections  (|  121*)— Eight  of  SurrBAQK- 
Oboanization  of  Political  Parties. 

The  right  of  suffrage  includes  the  right  to 
form  political  parties,  and  the  right  of  each 
party  to  promulgate  rules,  not  reasonably  pro- 
"  hibited  by  law,  for  making  its  organization  ef- 
fective, to  promote  Its  principles  and  policies 
by  electing  officers  in  harmony  therewith  to 
legislate  and  execute  the  law  to  that  end. 

[Ed.  Note.— For  other  cases,  see  Elections, 
Cent.  Dig.  i  115;   Dec.  Dig.  i  i21.«] 

8.  Elections  (J  121*)- "Political  Pabties." 

■  "Political  parties'  are  voluntary  associa- 
tions of  electors,  having  an  organization  and 
committee,  and  having  distinctive  opinions  on 
some  or  all  of  the  leading  political  questions  of 
controversy  in  the  state,  and  attempting  through 
their  organization  to  elect  officers  of  their  own 
party  faitt.  and  make  their  political  principles 
the  policy  of  the  government.  They  are  gov- 
erned by  their  own  usages  and  establish  their 
own  rules. 

[Eld.  Note.— For  other  cases,  see  Elections, 
Cent.  Dig.  |  116;    Dec.  Dig.  i  121.* 

For  other  definitions,  see  Words  and  Phrases, 
vol.  6.  pp.  5444,'  5445;  vol.  8,  p.  7757.] 


9.  Elections  (|  121*)- Political  Pabties— 

POWIiBS. 

Self -preservation  is  the  right 'of  political 
parties,  as  well  as  individuals.  It  is  for  the 
party  to  nominate ;    for  the  people  to  elect. 

[Ed.    Note. — For   other   cases,    see   Elections, 
Cent.  Dig.  S  115;   Dec.  Dig.,M21.*] 

10.  Elections  (J  120*)— Pbimakt  Elections 
— Statcttobt  Pkovisions. 

The  provisions  of  Hie  primary  election 
law,  which  are  designed  ouly  to  prevent  any  but 
voters  affiliated  with  a  particular  party  from 
voting  at  primary  elections,  are  reasonable'  and 
proper,  in'  vi«w  of  the  object  to  bs  sbtiaiaed  by 
a  mandatory  primary,  election  law,  and  do  oot 
infringe  upon  any  constitutional  rights  of  elect- 
ors, since  said  law  provides  a  piethod  by  which 
nonpartisan  and  independent  nominations  may 
be  made  by  petition  in  accordance 'with  the  pro- 
viso of  article  3,  |  6  (section  47,  Williams' 
Const.). 

[Ed.    Note. — For   other   cases,   see   Elections, 
Dec  Dig.  i  120.*] 

11.  Elections  (|  126*)— Pbimabt  Elbctidnb 
— Qualifications  of  'VbTEB»^DBTEmiNA- 
tion. 

Whether  a  person  offering  to  vote  at  a  pri- 
mary election  has  the  requisite  qualification  as 
to  being  a  member,  in  good  faith,  of  the  party 
whose  &tllot  he  asserts  the  right  to  vote  must, 
on  challenge  for  want  of  such  qualification,  be 
inquire^  into  and  determined  by  the  inspector 
of  election  in  the  manner  provided  for  proving 
qualification  under  the  general  election  law. 

[Ed.    Note.— For   other  cases,    see  Elections, 
Cent  Dig.  |  118;   Dec.  Dig.  i  128.*] 

12.  Elections  (f  126*)— Pbimaby  Elections 
—Qualifications   of  'Votebs  — Detebmina- 

tion. 

When  an  elector  demands  a  party  ballot,  if 
the  election  inspector,  judge,  or  party  watcher 
knows  or  has  reason  to  believe  that  the  elector 
offering  to  vote  is  a  nonpartisan,  or  not  a  mem- 
ber of  the  party  whose  ballot  he  is  attempting 
to  vote,  it  IS  the  duty  of  such  election  oinceis 
to  challenge  the  right  of  Mieh  'elector  to  vote; 
and  any  challenger  for  any  candidate  may  chal- 
lenge the  right  of  such  elector  to  vote  tne  ballot 
of  the  party  making  the  challenge.  If  the  chal- 
lenge be  on  the  grvund  that. the  elector  is  not, 
in  good  faith,  a  meml>er  of  the  party  whose 
ticket  he  is  attempting  to  vote,  the  du^  of  the 
inspector  is  the  same  as  upon  challenge  as  to 
any  other  qualification;  and  proper  proof 
should  be  required,  in  the  manner  required  by 
the  general  election  law  for  proviiK  qualifica- 
tion before  such  elector  shall  be  permitted  to 
vote. 

[Ed.   Note.— For  other  cases,   see  Elections, 
Cent  Dig.  $  118;    Dec  Dig.  i  126,.*] 

13.  Elections  (|  128*)— Pbimabt  Elkctiors 
—Qualifications  of  VoTEsa— Detbbm|na- 
tion. 

An  elector  cannot  prescribe  his  own  meth- 
od of  proving  his  qualif»:ation  in  respect  to  his 
party  membership,  so  as  to  preclude  the  elec- 
tion inspector  from  disputing  or  rejecting  his 
proof. 

[Ed.   Note.— For   other   cases,   see   Elections, 
Cent  Dig.  i  118;   Dec.  Dig.  i  126.*] 

14.  Elections  (J  126*)— Pbimabt  Electionb 
—Qualifications  OF  'Votebs— Determina- 
tion. 

An  elector  offering  to  vote  at  a,  primary 
election  shall  prove  us  qualifications  in  the 
same  manner  in  which  electors  are  required  by 
law  to  {HtovE  tiiedr  qualifications  at  the  general 
election..  Such  elector  shall  have  the  cifht  to 
receive  the  ballot  of  the  party  of  his  affiliation, 
and  no  otlier. 

[Ed.   Note.— For   other  cases,   see    Elections, 
Cent  Dig.  «  118;   Dec.  Dig.  {  126.*J 
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IS.'  EtJEOnoffB  (I  126*)— Pbimaby  EusaTioRB 

^QlTALIHCATIONS  OF  VOTBSS  ^  DBTKKUINA- 
TION. 

Tlie  mere  fact  that  An  elector  has  reg- 
istered and  then  and  there  stated  hia  political 
party  a£Bliation  does  not. preclude  the  right  to 
interpose  a  challenge,  on  the  ground,  that  he 
ia  not,  in  good  faith,  a  tnemher  of  die  party 
stated  in  hia  registration  certificate,  and  whose 
ballot  he  requests  to  vote.    < 

[Ed.  Note.— For  otiier  dases,  see  Elections, 
Cent.  Digi.  |  118:    Dec.  Dig.  i  126.*] 

16.  Electiors  (I  828*)  —  dFrsifSEs  Against 

ElKCTIOH   L(AWS— DtJTIEB  OJf   El.£CTION   Of- 

FICEBS.  .        , 

An  information  "cjiargitig  an  election  in- 
spector with  the  offense  of  refusing  the  request 
of  the  elector  named  thtrein,  who  has  all  of 
the  constitutianal  <iualifications  of  an  elector  at 
a  general  election,  and  who  had  duly  registered 
as  an  elector  in  said  precinct,  hut  not  as  a 
Democrat,  and  who  demanded 'and  was  refused 
a  Democrat  ballot,  which  information  fails  to 
allege  that  said  elector  was  then  and  at  that 
time  a  member  of  the  Democratic  party,  or  had 
at  the  last  preceding  general  Election  voted  the 
Democratic  ticket,  or  that  said  elector  then 
and  there,  on  oath  or  affirmation,  stated  that 
he  intended  .to  support  the  nominees  of  the. 
Democratic  party  at  the  general  election  for 
which  nominees  of  the  respective  political  par- 
ties were  then  and  there  being  selected  by  a 
primary  election,  held  that,  the  information 
failing  to  allege  these  facts,  the  facts  stated 
do  not  constitute  a  public  offense,  and,  as  a 
matter  of  law,  the  facts  stated  constitute  a 
legal  justlflcation  for  the  actios  of  the  petition- 
er, as  soch  election  inspector,  in  refusing  to 
deliver. a  Democratic  ballot.  Held,  further,  that 
to  have  delivered  a  Democratic  ballot,  and  to 
have  permitted  the  elector  named  to  vote  the 
game,  nnder  the  facts  stated  in  the  information, 
would  have  been  a  violation  of  the  petitioner's 
duty  as  such  ^lection  inspector.  Therefore  the 
petitfotaer  is  entitled  to  be  discharged. 

fEJd.  Note.— For  other  cases,  see  Elections, 
Out.  Big.  a  35&-363;    Dec.  DiK.  {  828.*] 

(Additional  Syttabut  ly  Editorial  Staff.) 

17.  Elections  (|  10%*)  — Constitutionai. 
GuARANyiia— "Frke  and.  Equal  Elec- 
tion." 

The  guaranty  of  •  "free  ttnd  equal  elei> 
tion" '  signifies  that  elections  shail  not  only  be 
open  and  untrammeled  to  persons  endowed  with 
the  elective^  franchise,  but  shall  be  closed  to  all 
not  enjoying  such  privilege  nnder  the  Consti- 
tntion. 

fEd.  Note.— For  otlier  cases,  see  Elections, 
Dec. -Dig.  1.10%.* 

For  other  ^definitions,  see  Words  and  Pbras- 
f,  vol.  3,  p.  .2963.] 

Original  application  by  Lee  F.  Wilson  for 
writ  of  habeas  corpuis.  Writ  granted,  and 
petitioner  discharged. 

The  petitioner,  Lee  F.  Wilson,  on  July  24, 
1912,  filed  in  this,  court,  a  petition,  which, 
omitting  the  title  and  veriflcation,  is  a^. fol- 
lows:. 

"Comes  your  petitioner,  Lee  F.  Wilson,  and 
respectfully, shows  to. the  court: 

"(ly'That  he  is  imprisoned  and  restrained 
of  "his  liberty  In  the  county  jail  of  Oklahoma 
county,  Oklahoma,  by  jack  Spain,  sheriff  of 
Bald  county. 

"(2)  That,  according  to  the  best  of'  tlie 
knowledge  and  information  of  your  petition- 


er, b4  1^  BO  imprisoned  awl  restrained  of  bis 
liberty  by  the  said  sheriff  under  and  by  vir- 
tue of  a  warrant  of  arrest  issued  by  the 
county  judge  of  Okiahomaicounty^  and  based 
on  an  Information,  filed  in  the  county  court 
of  said  county  by  Sam  Hpeker,  county  at- 
torney, charging,  in  substance,  that  your  pe- 
titioner, on  th«.2d  day  'Of  August,  A.  D. 
1910,  la  Oklahoma  county,  Oklahoma,  being 
then  and  there  election  inspector  of  precinct 
A  of  the  Third  ward,  of  Oklahoma  City,  and 
then  and  there  acting  as  such  at  the  primary 
election,  then  and  there  held'  according  to 
law,  did  deprive  one  W.  P.  Clgonan,  a  duly 
qualified  elector,  of  his  vote  in  said  primary 
election  by  then  and  there .  refusing  to  de- 
liver to  the  said  W.  P.  Cloonau  a  Democratic 
primary  ticket,  although  the  said  W. .  P, 
Cloonan  bad  then  and  there  designated  the 
Democratic  primary  ticket  as  the  ticket  he 
then  and  there  desired  to  vote,  and  had  then 
and  there  requested  of  the  said  Lee  F.  Wilson, 
election  Inspector,  as  aforesaid,  that  he,  the 
said  Lee  F.  Wilson,  deliver  to  the,  said  W.  P. 
Cloonan  the  said  Democratic  primary  ticket. 
A  full,  true,  and  correct  copy  of  said  infor- 
mation is  attached  hereto,  marked  'Exhibit 
A,'  and  made  a  part  hereof. 

"(3)  That  the  aforesaid  restraint  and  im- 
prisonment of  your  petitioner  to  Illegal  and 
without  authority  of  law,  in  that  the  said  in- 
formation  fails  tO'  cfaai^e  a  public  offenae^ 
because  the  same  contains  no  allegation.  (1) 
that  the  said  W.  P,  Cloonan  was,  on  the  2d 
day  of  August,  1910,  a  m^nber  of  the  Demo> 
cratic  party,  or  (2)  that  the  said  W.  P..  Cloou" 
an  had  at  the  last  general  election,  prior  to 
said  2d  day  of  August,  1^10,  voted  the  Demo- 
cratic ticket,  or  (8)  that  the  said  W.  P.  Cloonan 
then  and  there  Intended  to  support  the  nom- 
inees of  the  Democratic  primary  at  the'  gen- 
eral election,  for  which  the  nominees  of  the 
several  parties  were  then  and  there  being 
named. 

"Wherefore  petitioner  prays  that  the  writ 
of  habeas  corpus  may  issue  out  df  this  hon- 
orable court,  directed  to  the  said  JacK  Spain, 
sheriff  as'  aforesaid,  commanding  him  to  have 
the  body  of  your  petitioner,  'together  with 
the  time  and  cause  of  his  detention,  before 
the  court  at  a  itime  to  be  by  the  court  flked; 
that; pending  said  sheriffs  return  'to  said 
writ,  and  the  final  determination  of  this 
cause,  your  petitioner  may  be  admitted  to 
bail  In  a  reasonaMe  sum  to  be  fixed  by  the 
court:  that  upon  such  final  hearing  he  may 
be  discharged  ftom  the  custody  of  said  sher- 
iff; and  Iqt  all  other  proper  relief." 

And  on  said  day  the  petition  was  presented 
to  his  honor.  Presiding  judge  Furman,  who 
issued  a  writ,  'returnable  July  25th,  and  or- 
dered that,  pending  the. determination  of  jsaid 
application,  the  petitioner  be  admitted  to 
ball  In  the  siim  of  $560!  On  said  return  day, 
respondent  filed  his  return  thereto.  The  case 
was  thereupon  argued  and  submitted. 
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£.7.  Oiddtags,  Jennings  &  Levy,  E.  O.  M(s 
Adams,  B.  L.  Kistler,  W.  A.  Ledbetter,  and 
Norman  R.  HaskeU,  all  of  Oklaboma  City, 
for  petitioner  Bam  Hooker,  C!o.  Atty.,  and 
Selwyii  Douglas,  Asst.  Co.  Atty.,  of  Oklaho- 
ma City,  for  respcmdent.    . 

DOYLE,  J.  (after  stating  the  facts  as 
above).  The  petition  herein  and  the  retnm 
to  the  writ  issoed  thereon  sbow  that  on  July 
24,  1912,  Sam  Hooker,  county  attorney  of  Ok- 
laboma county,  filed  in  the  coonty  icourt  of 
said  county  an  information  against  the  peti- 
tioner, Lee  F.  Wilson,  purporting  to  charge 
btm  with  a  violation  of  the  primary  election 
law,  as  follows:  "That  on  said  2d  day  of 
August,  1910,  a  primary  election  was  held-  In 
and  for  precinct  A  of  tbe  Third  ward  of 
Oklahoma  City,  In  the  county  and  state 
aforesaid,  for  tbe  nomination  of  candidates 
of  the  sevieral  political  parties  for  tbe  gener- 
al election  to  be  held  according  to  law  In  the 
month  of  NoTember,  1910,  and  the  said  Lee 
F.  Wilson  was  then  and  there  tbe  duly  quatl- 
fled  and  acting  election  inspector  at  and  for 
the  precinct  afanesald;  and  one  W.  P.  Gloour 
an,  who  was  then  and  thdre  a  duly  qualified 
elector  of  the  election  prednot,  city,  county 
and  state,  aforesaid,  then  and  there  designate 
ed'to  the  said  LeeFi  Wilson  the  Democratic 
primary  ticket  as'  the  ticket  he  desired  to 
yote  at  said  primary. election,  and  did  th«i 
and  there  request  of  tbe  said  Lee  F.  Wilson, 
as  such:. election  inspector,  that  be,  tbe  said 
Lee  T.  Wilson,  delirer  to  the  said  W.  P. 
Cloonaa  a  Democratic  primary  ticket ;  and  tbe 
said  t«e  F.  Wilson,  then  and  there  well  know- 
ing, the  said  W.  P.  Oloonan  to  be  a  duly  quali- 
fied elector,  as  aforesaid,  did  then  and  there 
willfully,  luowingly,.  and  .  'Unlawfully .  deny 
tbe  request  of  the  said  W.  P.  Cloonan  for 
such  Democratic  primary  ticket,  and  did  then 
and  there  willfully,  knowingly,  and  unlawful- 
ly fall  and  refuse  to  deliver  such  Democratic 
primary,  Uckiet  to  the  said  W.  P.  Cloonan, 
upon  the  unlawful  pretext  that  be,  the  said 
W.  P..  Oloonan,  was  not  tbeu  and  tjiere  enti- 
tled to.  cast  bis  vote  in  tl)e  Democratic  pri- 
macy, for  tbe  reason  that  be,  i^e  said  W. 
P.  Cloonan,  bad  theretofore  not  registered  as 
«  Democratic  voter  with  gaid  Lee  F..  Wilson 
as  such  Inspector^  and  at  said  primary  did 
not  tb^n  and  there  exhibit  to  the  ^aidLee 
F.  Wilson  bis  registration  pertlflcaite  as  re- 
quired by  law,  contrary  to,"  etc.  Upon  tbe 
information  tbe  Judge  of  said  county  court 
Issued  a  warrant,  which  was  duly  executed 
by  arresting  tbe  petitioner. 

It  is  averred  lu  the  petition,  and  the  learn- 
ed counsel  for  petitioner  contend,  that  the 
restraint  and  Imprisoument  of  petitioner  is 
illegal  and  without  authority  of  law.  In  that 
said  Information  fails  to  charge  a  public 
offense,  and  therefore  does  not' authorize  bis 
detention  to  answer  thereto. 

On  behalf  of  tbe  respondent,  It  Is  claimed 
that  an  elector  possessing  tbe  qualiflcatious 
pceaerlbed  by   tbe  Constitatlon  1»  invested 


with  tbe  constitutional  right  to  vote  at  any 
election  In  this  state;  and  therefore  tbe  In- 
formation charges  a  public  oflCense. 

[1]  The  question  presented  Is,  Does  tbe  in- 
formation charge  a  public  offense?  Tbe  an- 
swer to  It  depends  upon  the  construction  now 
to  be  given .  to  tbe  primary  election  laws. 
Party  nomination  by  primary  elections  Is 
a  fundamental  principle  of.  popular  govern- 
ment, and  Is  a  permanent  rule  «f  public  pol- 
icy, as  declared  by  provisions  of  our  state 
Constitution:  Article  3,  (  5  (paragraph  47, 
Williams'  Const):  "The  Legislature  shall 
enacb  laws  providing  for  a  mandatory  pri- 
mary system, .  which  shall  provide  for  the 
nomination  of  all  candidates  in  all  Sections 
for  state,  district,  county,  ahd  municipal  of* 
itcers,  for  all  political  partly  including  Unit- 
ed (States  Senatots:  Provided,,  however,  tills 
provision  shall  hot  exclude  tbe  right  of  tbe 
people  to  place  i)fa  tbe  ballot  by  petition  any 
nonpnrtisau  candidate."  Const,  art  3,  |  6 
(paragraph  48,  Williams'  Coast):  "In  all 
elections  by  thS  people  the  vcftfe  shall  be  by 
ballot  and  the  Legislature  shall  provide  tbe 
kind  of  ticket  or  ballot  to  be  used  and  make 
all  such  other  regulations  as  may  be  neces- 
^ry.  to  detect  and  pu&lsh  fraud,  and  pre- 
serve the  purity,  of  the  ballot." 

In  pursuance  of  the  oonstltutitmal  direc- 
tion, the  Urst  Legislature  enacted  «  manda- 
tory primary  election  law.  Article  ^  e.  ?1,  of 
tbe  Iaws  of  1907-^8.  Subsequently  this,  act 
was  amended.  Article  4,  c.  16,  of  the  I<awB 
of  1909. 

Tbe  act  In  question  caimot  be  set  ovt  In 
full  without  extending  this  opinion  to  an  un- 
reasonable length,  however  desirable  It  would 
be  to  do  so;  we  therefore  must  be  content 
to  set  out  a  few  of  the  principal  provisions, 
as  follows: 

Section  3266,  Snyder's  Sts.:  "Political  par- 
ties in  this  state  shall  select  or  nominate 
their  respective  candidates  for  the  various 
state,  district  county,  township  and  precinct 
oi&cers  by,  a  primary  election  as  herein  pro- 
vided for,  and  no  candidate's  name  shall  be 
printed  upon  tbe  official  ballot  for  any  gen- 
eral or  special  election  at  whl^  all  or  any 
of  the  state,  district  county,  township  or 
precinct  officers  are  to  be  elected  unless  such 
candidate  shall  have  been  nominated  as  here- 
in specified:  Provided,  that  this  provision 
shall  not  exclude  tbe  right  of  nonpartisan 
candidates  to  have  their  names  printed  upon 
such  official  ballots  as  hereinafter  provided 
for.  (L.  1909,  S.  B.  5.  Took  e'ffe<*t  June  11, 
1909.)" 

Section  3267:  "Hie  first  Tuesday  In  tbe 
month  of  August  of  each  and  every  even 
numbered  year,  beginning  with  the  year  nine- 
teen hundred  eight  shall  be  the  biennial  pri- 
mary election  day  at  wblcb  time  each  and 
every  political  party  entitled  and  intending 
to  make  nominations  for  tbe  next  general 
election  shall  nominate  tbelr  candidates  for 
all  elective  officers  and  positions  enumerated 
in  section  3266  Af  this  aa  to  be  flUed  at  such 
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general  electlfto.'abd'lneltdtegCtiitedStatba 
Senators:'  Provided,  tiiat'  msmiaAtionB'  Jor 
any  special 'election,  held  for  the- pdrpeae- of 
filling  a  vacancy  In  any  office  or-bfflcta, 
caused  by  death,  realgnatloii,  or  removal,  may 
be  made  by  delegate  conreiition,  If,  In  .the 
Judgment  of  the'  'state  election  board,  the 
time  In  too  ^ort'ln  which  to  hold  i  primary 
election,  orttie  <coM;  of  holding  saaie  "vrnmld 
be  excessive  or  unnecessarily'  burdensome: 
ProvMedv  that  If  special'  primary  elections 
are  held  to  AH'  racandes  in  the  Legislature,- 
they  shall  t«  beld  dn  a  day  fixed  by  the 
Governor  "by '  procteniation;  which  proclama- 
tion «half  be  Wsoed  dfteen  days  before  the 
day  of  such  ■  sr^ecial  primary  election.  (L. 
19OT-0S,  p;  8B».)'       • .     .     ■ 

Section  3268:  "The  totlnir  place  In  each 
precinct  or  wartl.  and  th*  tuspeiftdr,  judges 
and' clerks  shall  he •  deslgnfl'ted'  and  seledted 
and  advertised'  In-  the- same  manner  as 'pro- 
vided by  laW  for  geniertl  Elections,  and  Jill 
pi-ovlslohs  oi  the  general  election  laws,  not 
Inconsistent  with  this  act.  shall  govern  such 
primary  election.    (L.  190T-09,  p'.  359.)" 

Section  3275:  "Each  ward  dhd  voting  pre^ 
dnct  Shan  be  provided  with  ballot  boxfes; 
ballots,  poll  books,'' tally  sheets,  blanks  for 
returns,  oaths  and  all  necessary  elect|on  sup- 
plies by  the  same  (Officers  and  In  the  same 
way,  arid  ail  expenses'  of  such  primary  elec- 
tion' borne  and  paid  In'  the  same  ttiariner 
as  Is'  now  or  may  hereafter  be  pro-^lded  by 
law  for  general  electlotis.  (L.  1907-08,  p. 
961.)"       ' 

Sectlofl  .3277:  "Each;  political  piarty  shall 
hav^  the  right  to  place  one  of  Its  members 
at  tile  polls  as  watcher  during  the  whole 
time  of  receiving  an^  counting  the  ballots, 
who  5)19)1  b€^  selected  by,  the  committeeman 
of  such  paftyln  Buch' ward.  <?i;  voting  pre- 
cinct Q:..  },i90i7-O8„p.  361.)';'  '., 
'  Sectiop  S286.: '.  "Efo  Jbiallot  shall  be  given  an 
eieptqr  fpr.  the  purpose  of,  voting'  jmtll  the 
same  of  ^e,  e)ectof  has.  been  entered  upon 
tite  poll  bpojt. ,  a;ad  \i\a. '  method  of  voting 
shall  be  t)>e  ^me.as  In  otli«r  electlpns.  Rer 
tur^s  .«f,primaj:y, elections  shall  be  ,m.i^,de  In 
tbe.man^^er,  provided  by,  the  general  election 
laws. ..  (U  1909,1  ^.;  B,  5.  Took  efCect  June 
11,  1909.)"    '  .... 

.S^ctlpn  ,3:^:  f'Eyery  act  declared, to  be 
as  offense  l^  the  g^eral  election  law  shall 
be  such  under  tbls  act,  and  any  person  found 
guilty  of  anx  such ,  offense  shall  b«.  sitbject 
to  the  penalties  prescribed,  by  such  election 
law.  (L.  1909,  S.  B.  5.  Took  eCC^ct  June  J.1, 
19091)"  .   , 

Cppst  art  3,  {  6  (paragraph,  ,48,  Williams; 
CoBst),  .provides:.  "Tbe  Legislature,  maj!, 
when  necessary,  provide  by  law  for  the j^eg- 
l8tratlon:«f  electors  throughout  tb^.  state  or 
in  any  Inoocporated  olty  or  town  thereof,  and, 
when  it  is  ao, provided,  no-persob  shall  vote 
at  any  election  unleM  lie  ahall  bave  regis- 
tered according  to  law." 

AtUde- 1,  s:nbart.;  8»  c  SI,  of  tbe  Lavs  of 


}ia974e8fipt«i!ride«  b  m^ttem.oCiiieglsttatkin  for 
cttias'ief  tbe  first  dass.  iTUs  act  fb^uIiibs, 
a»>a  pretequlaite  tothie  eteucise'  of  -tbe  con-> 
stibtutlonal  right  to  vote  at  anr  election,  tbA 
previous  .registratipa.of  all  electors  in  cities 
of  the  first  clasB.  It  1b  provided  therein 
that  tbe  .elector- shall  state  his  political  pax* 
ty  affiliation.  If  ai]^v  and- that  his  registration 
certificate  shall  set  forth  this  fact 

It  Is  claimed  on  b^alf  of  respondent  that 
b^:. opinion  of  tbe  Attorney  General  (section 
9  of  article  2,  c.  81,  of  tbe  Laws  of  1907-08; 
section  8276,  Snyder's  Sts.),  which  provides: 
"The  dames  of  candldiates  .of  the  several  po- 
litical parties  shall  be  printed  upon  separate 
sheets  of  paper  of  different  color  under  tb« 
partly  device  and  each  voter  aJtall  desipnate 
wMch  ticket  he  4e»ire»  to  vote,  and  upon  re-. 
9lteatrof'itke  election  in»p«otor  ahall  deliver 
to  ike  tioter  the  tioket  called  for.  When  tb« 
votet-  baa  made  'out  bis  ballot  be  shall  fold 
the  same  and  hand  it  back  to  the  inspector 
and  in  the  presence  td-  the  voter  the  In-i 
specter  shall  deposit  tbe  ballot  in  tbe  ballot 
Moi.  The  ballots  of  the  aeveral  political  pan 
ties^hali  be  deposited  In  the  same  box.  Tb« 
number  of  ballots  provided  for  each  party* 
in  each'  precinct,  shall  be  equal  to  a  number 
which  Is  twenty  per  cent  in;  excess  of  the 
vote  cast  for  the  party- candidate  for  Secret 
tery  of  State  in  such  preciapt,  at  tbe.laat 
preceding  genoral  election  ,  (L.  1907-08,,  p; 
361)" — has  not  been  repealed,  and  that  tba 
provision  therein  that  "eacb  voter  shall  desr 
Ignate  wbldi  tldBet.be  desires  to  vpte^  ajad 
upon. request  of  tbe  election  Inspector  sbaU 
deliver  to  tbe,  voter  the  ticket  called  for," 
gives  to  any  elector  desiring  to  vote  at  a 
primary  election  the  rlg^t  and  privilege  to 
demand  and  vote.:  any  ticket,  cegaidl^s  «4 
his  party  affiliationsL 

iVs  we  view  tba  law,  this  section  was  ret 
pealed  by  substitution,  upon  tbe  enactment 
Of  section  4,  art  4v  c.  16,  Laws  of  1909  (sec- 
tioa..3278;  Snyder's  Sts.),  which  provides; 
'.The  names,  ti  candidates  of  the  several  p(>- 
litlcal  partieo.  shall  be  printed  npon  sepaorejte 
ballots  and.  of  different  ooloc  No  partjrepv; 
blem  or  device  sball  appear  tbereou  and 
no  tieaitor.  thall  \)e  PfrnMted  tO'.votoifor  the 
naniMMlion  of  tiandidatei  of  more  than  one 
party  in  any  pHmarv  election,  .;Tbe  ballots 
for  primary  elections  sball  be^  printed  by 
tbe, county  election  boards. as  nearly  ia  <^>n- 
formity  with  tbe  provisions  of ,  tbe  general 
dectton  law  aa  may  be..  (L.  1009,  S.  B.  6. 
Took  effect  June  11,  1909.)" 

Tbe  ,rule>  of  cepatJ^ueition  dC  statutes  is 
ttast,'  .where, two:  acts  ,  are  not  ia  express 
tevme  repqgnaAtt'^tr  U  tbe  latter  act  covers 
the.-wlude  sobltct  lof.tbe  first,  and  embraeef) 
new  pw visions. plainly 'Sbowiog  that  It  was 
Intended  as  a  substitute  ..«f  the  fint-act,  It 
will  act  a/aairepealoC  tbe  l^t  especially 
where  l^e  subsequent  aot  contains  a  genera] 
repealing  clause,  as  in.  this  case.  Petittt  v. 
State,  7  Okl.  Cr.  -r^^m.  Pac;27^ 
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It  la  also  daimed  that  by  ot>intQn  df  tb« 
Attorney  Qeneral 'the  clause  In  this' section, 
that  "no  elector  shall  be  permitted  to  vote 
for  the  nomination  of  candidates  of  more 
than  one  party  in  any  primary  election," 
gives  to  the  voter  the  right  to  vote  one  of 
flcial  party  ballot  of  any  party  he  may  des- 
ignate. In  our  view  this  clause  does  not 
need  construction  at  all.  The  plain  purpose 
is  to  prevent  a  voter  at  a  primary  election 
from  voting  different  party  ballots  for  con- 
Sressionnl,   state,  and  county  candidates. 

It  is  alleged  that  the  elector  named  in  the 
Information  was  a  duly  quallBed  and  regis- 
tered elector  of  the  precinct  named,  but 
did  not  register  as  a  Democrat.  The  peti- 
tioner Is  charged  with  having  refused  to 
deliver  to  him  a  Democratic  ballot. 

The  propositions  presented  are,  flfst,  whetii- 
er  or  not  a  qualified  elector,  who  is  not  a 
member  of  any  political  party  having  official 
ballots  at  a  general  primary  election,  is  en- 
titled to  vote  at  such  primary  electton.  Sec- 
ond, whether  or  not  an  elector  may  vote  the 
ballot  of  any  party  he  chooses  to  select, 
whether  be  Is  a  member  of  that  party  or 
not 

[1]  Upon  carefal  consideration,  we  are 
of  opinion  that  the  ctmstltutlonal  provisions 
contemplate  tliat  only  electors  who  are 
members  of  political  parties  sliall  participate 
in  the  primary  election  for  the  selection  of 
candidates  for  the  respective  parties,  and 
then  vote  only  the  ballot  of  the  party  of 
which  they  are  a  member,  and  that  non- 
partisan electors  having  no  party  affiliations 
are  relegated  to  their  right  to  participate  In 
the  nomination  of  candidates  for  elective  of- 
flee  by  petition  in  the  manner  provided  for 
by  the  primary  election  law.  A  few  plain 
and  unquestionable  propositions  will  snf- 
flciently  present  the  views  of  this  court  In 
support  of  this  position. 

[♦]  The  mandatory  primary  election  provi- 
sion of  the  Constitution  and  the  provision  of 
article  3,  |  4  (section  45,  Williams'  Const), 
"The  Legislature  shall  enact  laws  creating 
an  election  board,  not  more  than  a  majori- 
ty of  whose  members  shall  be  selected  from 
the  same  political  party,"  are  a  constitution- 
al recognition  of  political  party  organization. 

[I]  "Political  parties"  are  voluntary  asso- 
ciations of  electors,  having  an  organization 
and  committee,  and  having  distinctive  opin- 
ions on  some  or  all  of  the  leading  political 
questions  Of  controversy  in  the  state,  and  at- 
tempting through  their  organization  to  elect 
officers  of  th«lr  own  party  faith  and  make 
their  political  prtliciples  the  policy  of  the 
government  They  are  gov<erned  by  their 
own  usages  and  establish  theit  Own  rules. 

[7]  No  one  with  any  knowledge  of  the  his- 
tory Of  our  country  will  contend  for  a  mo- 
ment that  political  parties  bare  not  played 
an  important  part  In  shaping  the  destinies 
of  our  government;  'nor  that  they  were  not  a 
powerful  and 'ttteceseary  force  In  a  successful 


administration  of  tbe  affairs  of  the  national 
and  state  governments.  So  potent  have  they 
become  In  determining  th^  measures  and  In 
administering  the  affairs  of  government,  that 
they  are  now  regarded  as  inseparable  from, 
if  not  essential  to,  a  republican  form  of 
government  "In  his  The  American  Common- 
wealth, Mr.  Bryce  says:  'In  America  the 
great  moving  forces  are  tiie  parties.  •  •  » 
The  spirit  and  force  of  party  has  in  America 
been  as  essential  to  the  action  of  the  machln- 
ery  of  government  as  steam  is  to  a  locomo- 
tive engine;  or,  to  vary  the  simile,  party 
association  and  organiaatton  are  to  the  or- 
gans of  government  almost  what  the  motor 
nerves  are  to  the  muscles,  siaews,  and  bones 
of  the  human  body.  They  transmit  the  mo- 
tive power;  they  determine  the  directions  in 
which  the  organs  act,  A  description  of  them 
Is  therefore  a  necessary  complement  to  an 
account  of  the  Constitution  and  government; 
for  it  Is  into .  the  hands  of  the  parties  that 
the  working  of  the  government  has  fallen. 
Their  Ingenuity,  stimulated  by  incessant  ri- 
valry, has  turned  many  provisions  of  the 
Constitution  to  unforeseen  uses,  and  given  to 
the  legal  institutions  of  the  country  no  small 
part  of  their  present  color.'  Sir  Henry  Sum- 
ner Maine  says:  'It  Is  not  to  be  expected 
that  all  the  hopes  of  the  founders  of  the 
American  Constitution  would  be  fulfilled. 
They  do  not  seem  to  have  been  prepared  for 
the  rapid  development  of  party,  chiefly  un- 
der the  influence  of  Thomas  Jefferson,  nor 
for  the  thorough  organization  with  which 
the  American  parties  before  long  provided 
themselves.'  And  again  he  says:  'The  truth 
Is'  that  the  inherent  difficulties  of  democratic 
government  are  so  manifold  and  enormous 
that  in  large  and  complex  modem  society 
it  could  neither  last  nor  work  U  it  were  not 
aided  by  certain  forces  which  are  not  exclu- 
sively associated  with  it  but  of  which  it 
greatly  stimulates  the  energy.  Of  these 
forces,  the  one  to  which  it  owes  most  is  un- 
questionably Party.'  The  elector's  choice  of 
persons  for  office,  to  be  effective,  must  be 
from  party  candidates,  and  so  the  nomina- 
tion of  candidates  becomes  as  much  a  mat- 
ter of  public  concern  as  the  election  of  offi- 
cers." State  y.  Felton,  77  Ohio  St  569,  84 
N.  B.  87. 

From  the  provisions  of  the  primary  elec- 
tion law  enacted  In  accordance  with  the  con- 
stitutional direction,  the  intent  of  the  Legis- 
lature Would  appear  to  be  manifest  Its 
plain  purpose  is  to  provide  for  and  regulate 
the  nomination  of  candidates  by  political  par- 
ties, and  thereby  preserve  the  purity  of  elec- 
tions,' upon  which  must  depend  the  safety 
afad 'security  of  republican  forms  of  govern- 
ment 

[2]  A  mandatory  primary  election  law,  to 
be  valid,  must  sustain  the  constitutional 
rights  of  electors,  who,  as  members  of  a 
political  party,  participate  In  such  primary 
elections;  and  it  will  not  be  presumed  that 
the  Legislature  Intended  to  deny  the  ptrittlcal 
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parties  or  membem  tbereof  participating  in 
primary  elections  proper  protection  under 
the  law. 

Tbe  election  pro-visions  of  the  Constltntion 
and  the  mandatory  primary-  election  law 
were  Intended  for  the  protection  of  the  par- 
ty, and  of  the  citizen  In  his  rights  as  a 
member  of  a  political  party,  and  guarantee 
to  him  the  right  to  express,  tttrongh  his  bal- 
lot, at  a  primary  election  bis  wish  as  to 
the  conduct  of  the  atfairs  of  his  own  party, 
and  bis  preference  in  the  selection  of  the 
candidates  for  office  within  his  party.  If 
this  Was  not  so,  an  elector  participating  In 
a  primary  electUm  would  be  powerless,  and 
without  any  method  or  means  of  protecting 
this  right  conferred  upon  him  by  the  Con- 
stitution and  law. 

In  the  case  of  People  y.  Board  of  Election 
Commissioners  of  Chl<ago,  221  111.  9,  77  N.  E. 
321,  5  Ann.  Cas.  562,  Oartwright,  C.  J.,  de- 
lirertng  the  oliinion  of  the  court,  said:  "The 
Eight  to  choose  «andidates  for  public  offices, 
whose  names  will  be  placed  on  the  official 
ballot,  is  08  valuable  as  the  right  to  vote 
for  them  after  they  are  chosen,  and  is.,  of 
precisely  the:  same  nature.  There  is  scarce- 
ly a  possibility  that  any  person  wlU  or  can. 
be  elected  to  office  under  this  system,  un- 
less he  shall  be  chosen  at  a  primary  election; 
and  this  statute,  which  provides  the  meth- 
ods .  by  wbich  that  shall  be  done,  and  pre- 
scribes and  limits  the  rights  of  voters  and 
of  parties,  must  be  regarded  as  an  integral 
part  of  the  process  of  choosing  public  offi- 
cers, and  as  an  election  law.  It  is  undoubt- 
edly true,  as., urged  by  counsel  for  defend- 
ants, that  it  has  become  not  only  proper,  but 
necessary,  to  provide  additional  safeguards 
and  protection  to  the  voters  at  primary  elec- 
tions, to  tbe  end  that  their  will  may  be  fully 
expressed  and  faithfully  and  honestly  carried 
out,  and  any  law  having  that  object  In  view 
would  naturally  commend  Itself  to  the  law- 
making i>ower.  The  legitimate  purpose  of 
such  a  law,  however,  must  be  to  sustain  and 
enforce  the  provisions  of  the  Constitution 
and  the  rights  of  voters,  and  not  to  curtail 
or  subvert  them,  or  injuriously  restrict  such 
rights." 

[t]  In  the  case  of  Brltton  v.  saection 
Com'rs,  129  Cal.  337,  61  Pac.  1115,  51  L.  R. 
A.  115,  It  was  held  that  a  primary  election 
law  permitting  a  voter,  without  regard  to 
party  affiliations,  to  vote  at  a  primary  elec- 
tion f6r  delegates  to  the  political  convention 
of  any  party  that  be  chooses  to  select,  wheth- 
er be  is  a  member  of  that  party  or  not,  or 
ever  intends  to  become  such,  gives  an  op- 
portunity for  disruption  and  destruction  of 
political  parties  by  its  opponents,  and  Is  there- 
fore void  as  a  violation  of  the  reserved  rights 
M  tb«  people,  which  tbe  Constitution  de- 
dares  shall  not  be  impaired. 

In  the  case  of  Morrow  v.  Wlpf,  22  S.  D. 
M«,  lia  N;  W.  1121,  Haney,  P.  J.,,  delivering 
the  epbulon  of  the  court,  says:  "Regarding 
leglBlailve  oi»trol  «f  party  nomtoatVona,  this 


court  has  said:  'It  Is  for  the  ptabr'to  nom- 
iuate;  for  the  pe<vle  to  elect  The  question 
is  not  who  shall  be  chosen  to  any  partictilar' 
public  office.  That  is  tor  th*  voters  of  all 
politieal  parties  to  determine  at  the  polls. 
It  is  simply  who  shall,  re^itesent  the  orgaili- 
zBticm  as  its  nouinees,  and  csrtalaly  the  de-. 
tet-mlnatlon  of  thatqueStioB  should  be  con- 
trolled by  the  action  of  the  party  Itself;  oth- 
erwise party  nominations  are  impossibla  To 
what  extent,  if  at  all,  the  rights  of  organUed 
poUtfcsal  parties  should  be  recognissed  and 
regulated  by  law  is  a  matter  of  vubUc  poli- 
cy, to  be  determined  by  the '  legislative  d»> 
partment"— a  matter  which  does  not  concern 
this  courb  Its  duties  are  done  wheii  It  gives 
effect' to  tbe  legislative  will  as  expressed  in 
statutes  which  do  not  conflict  with  any  pro- 
vision of  the  federal  or  state  OoastltuUian. 
State  V.  Metcalf,  18  S.  D.  398,  MO  N. ,  W. 
923,  67  L.  R.  A.  SSL  Undoubtedly  the  quali- 
fications of  an  elector,. as  defined  by  the  Con- 
stitution, for  the  pui1)t)8es  contemplated  by 
its  provisions  relating  to  the  elective  fran- 
chise, are  exclusive  and  conclusive.  Un- 
doubtedly no  valid  law  can  be  enacted  on 
asy  subject  or  for  any  purpose  which  de- 
prives the  elector  of  substantial  rights  under 
such,  provisions.  Undoubtedly,  by  reason  of 
the  Australian  ballot  system,  which  limits 
the  elector's  choice  of  candidates  to  those 
whose  names  ap];>ear  on  the  official  ballot,  a 
relation  exists  between  primary  elections  and 
general  elections  which  mui^t  not  be  disre- 
garded. .Nevertheless,  in  the  application  of 
constitutional  provisions  relating  to  such 
elections  as  were  contemplated  by  that  in- 
strument to  such  elections  as  are  provided 
for  by  this  act,  the  substantial  distinction 
between  the  -  choice  of  a  candidate  by  an 
organized  party  and  the  choice  of  an  officer 
by  the  entire  electorate  must  be  observed; 
otherwise  tbe  existence  of  organized  political 
parties,  under  legislative  control,  is  impossi- 
ble. Regulation  necessarily  contemplates 
and  sanctions  tbje  continued  existence  of 
what  is  regulated.  No  law  can  regulate  what 
it  destroys.  Whether  it  would  be  wise  or 
constitutional  for  tbe  Legislature  to  abolish 
all  organized  political  parties  are  questions 
foreign  to  the  present  inquiry.  The  legisla- 
tion under  discussion  was  not  designed  to 
accomplish  that  purpose.  It  was  the  evident 
intent  of  the  lawmaking  power  to  regulate, 
not  to  destroy;  and,  in  order' to  accomplish 
its  purpose;  it  was  absolutely  necessary  that 
each  party  organization  be  xiermltted  to  es- 
tablish its  own  rules  regarding  the  quallfica- 
tlons  of  its  members,  or  that  a  rule  api^liea- 
Me  to  'all  be  prescribed. '  This  is  conceded 
by  the  plaintiff  and  supported  by  abondaikt 
authority.  TjlAA  v.  Holmes,  ♦■40  Or.  167,  M 
Pac.  714,  91  Am.  St.  Bep.  457;  iRousA  v. 
Tht>mpson,.228  iU.  52^2,  81  N.  E.  1109;  State 
V.  Drexel  {74  Neb.  776,  10«5  N.  W.  174],  BU- 
pea.  Indeed,  it  has,  been- held  that  a  law 
permitting  electoral  who  are  not  .'members  of 
a  lenttTif  to  sattlicipate  in  the  nomioatioQ  of 
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Board,  129  .Cal.  3S»,  61'P«&  1115, 'M  li.  B.  A. 
116."  :  ,     ;    . 

In  !tli»  caae  of  Bouse  «.  Xhompson,  22S  lU. 
032,  «1  N.  H.  ijm.  tbe  Supreme  Court  of; 
Illinois  says:  "Hi0- object  <  of  boldteK ..  a' 
primary  election  •  by.  a  politieal  party  is  to 
select  party  candidates,!  and ,  it  Is.  too  plain . 
for  argument  tbat  ]u>:TOter  abouM/ba.  per- 
mitted tb  vote  at  tlie.  primary  election  .of  a 
pbUOcal  party,  unless  be  is  a  member  of 
such  party-;  and,  unless  proviBion  is  made 
ta  prevent  persons  voting  at  a  primary  elec- 
tiob  for  the  candidates  of  a  party  wtao  are 
not  affiliated  witb  such  party,  the  whole 
sdieme  of  nominating'  party  candidates  by  a 
pslnlary  election  would  fall,  because,  of:  being 
ineapable  of  execution."  . 
..[II  Beouning  to  the  opinions  of  the  At- 
torney Gemerat  whlck  tbe  '  respondent  re- 
fers tOf  Wb&rein  the  ^primary,  law  la  con- 
strued as  allowing  Indlsoriminate  voting,  re- 
gardless of  party  afflMation,  we  aire  of  the 
opinion  that,  if  sucbiaa  interpretation  could 
be  sustained,  then  the  provisions  of  tbe  sec- 
tions referred  to  would, 'we  think,  be  dearly 
unconstitutional,  as  Iwiny  in  violation  «£ 
sections  4  and  5,  art  3,  of  the  Gbnstlta- 
tlon,  and  as"beii}g  'In  contravention  of  that 
part  of  section  6;  art' 3,  which  provides  that 
"the  Legislature  shall  make  all  such  ottaer 
regulations  as  may  be  necessary  to  detect 
and  punish  fraiid  and' preserve  the  purity"' 
of  the  ballot,"  and  sectfdn  7,  art  8,  wWch 
provides:  "The  election  ifliafl  be'free  and 
equal;  no  power,  civil  or  military,  shall  bver 
interfere  to  prevent  the  free  eierdlse  of  the 
right  of  suflTrage."    ,  ' 

A  primary  electlou'  Is  'oiiQ  for  the  noinlna-' 
tlon  of  caudldates  for  office  of  th^  4-espee-' 
tlve  poUt^Ical  parties  by  tte  members  thereof. 
If  Republicans  rote  the  Democratic  pax- 
ty  ballot,  .and'  De;mocrats  vote  the  Repub- 
lican party  ballot,  and  Socialists  vote  any 
ballot  but  theirow^i.  then  nominations  so 
ina,^e  caniUQt  be  said  io  be  party  hontlna- 


.( 


tlonp. 
'  It  needs  no  argument  for. the  position  tbat 
to  permit  ^lectors  paxtlcJpaflng  In  a  pri- 
mary election  tp  vote  indiscriminately  any 
party  ballot  they  might  choose  to  select  re- 
gardless ot  tt^elr  :party  afflllatiqns,  wpu^d,  be 
edimply  putting  a  premlwn  upon  deceit,  d^s- 
tK>niepty>  sAd  fraud,  and  would  9)ake  It  poi^- 
slble  fo^  the  vrorst  elements  o^  the  several 
RoMttcaJl  parties  participating  to  direct  and 
Goatrol  their  nominations.  .Obviously  all  oi; 
the .  provisions  ef  the  primary  eleqtlon  law 
miN  imacted  by  the  Legislature:  to  .prevent 
ctoetotB'  from  votinK  any  ballot  except  that 
Of  their  respective  parties,  and  thereby  pre- 
vent frtadand  vreserve  the  purity  of. tbe 
b*llot  Thfe  <!6nSUtatl0ital.i>rovtSlon  .and  the 
prlnAi^'  elebtidu'law  provides  only  'for  party 
elections  The  '  right  i  «nd  privilege  of  tbe 
IndtvWltiitl  "voter  at  the  general 'election  to 
tub  lil»  vote  Witmrnmeled  for'the>caiiaMata 


«!'  his  choice. Is  iu>  more  sacred  than  the 
right  of  the  Individual,  ipembpr  of.  a  politi- 
cal party  to  express  his  choice  for  party  can- 
didates At  a.prljpiairy  election:  and.such  right 
caasot  be  takea  from  .bimwltbout  abridging 
his  .constitutional  right,  to  participate  In  a 
fsee  and  equal  election.. 

[1 7]  To.  be  free  means  that  the  elector 
shall  be  left  la  the  un trammeled  exercise, 
wbether  by  cirtl  or  military  authority,  of  his 
right  or  privilege,  That  is  to  say,  no  boapedl- 
meat  «r  xestralst  of;  any  ebaracter  shall  be 
Imposed:  upon  'him,  iirither  dlreetly  or  Indi- 
rectly, whereby  he-^all  be  hindered  or  pre- 
vented froa»  participation  ait  tbe  polls.  De 
Walt  V.  Bartley,  146  .Pa<  680.  24  AtL  185, 
IS'  L.  B.  A.  771|>il8  liJK  at  Rep.  814. 

The  word  "equal"  has  a  'different  algnlfl- 
ciitlon.  Every  elector  hes'lbe' right  to  have 
his  Tote  count  fet  all  it  IS'  worthy  in  propor- 
tioA  to  the  Whole  number  of  qualified  elec- 
tors desitftng  to  exercise  tbtfr  privilege.  Now, 
if  persons,  hot  legitimate^  enttfled  to  rote, 
are  pernlltted  to'  do  so,  the  legal  voter  la  de- 
nied bis  ad^uate,  preportloiiate  share  of  In- 
fitience,  and  the  result  Is  that  the  eleotloa 
as  to  lilm  is  tinequal;  that  Is  he  Is  denied  the 
eqbAl  influence  to  wfalcfa'he  is  entitled  with 
all  other  qUaliiSed  electors.  Ballot  Reform, 
Its  Constitutionality,  JohB  H.  Wlgmore,  28 
Am.  lAw.  Key;  719;  Edmonds  t.  Banbury,  28 
Iowa,  267,  271,  4  Am.  Rep.  177;  Davis  v. 
School  Dlst.,  44  N.  'H.  398,  404;  Obmmon- 
wealth  V.  McClelland,  88  Ky.  686.  So  that 
the  terms  "free"  and  "equal,"  used,  as  they 
are,  correlatlvely,  signify  that  the  «<lectionB 
shaii  not  only  be  open  and  untrammeled  to 
all  persons  endowed  with  the  elective  fran- 
chise, but  shall  be  closed  'to  all  •  not  in  the 
enjoyment  of  such  privilege  under  the  Con- 
stitution, tadd  v;  Holmes.  40  Or.  167,  68 
Pac.  714.  ^1  Am.  St  Rep.  457. 

In  Commouwenlth  v'.  McClelland,  83  Ky. 
«85,  693,  th^  court  says:  "What  are  free 
and  equal  elections  In  tbe  meaning  of  the 
Constitution?  .  They  certainly  are  not  duch 
4s  may  be  se9ured  by  the  indiscriminate  ex- 
ercise of  the  right  of  suffrage,  without  re-' 
gard  to  qualifications  or  regulutloos  necee- 
sary  toitest  auddb^tpB^nQ.tljLi?  right  of  those 
who  ! offer  tp-  vojta  .*,  *  •...JSlpctlons  are 
free  ai^d  equal  only  when  all  .who  possess 
the  i  requisite.  qua]lfl<;aUanB  are  afforded,  a 
reasonable  opportunity  to  vote  without  being 
molested  or  intimidated,  and  when  the  polls 
are  is  each  county  and  ln,.e^<;h  pceclnct  alike 
freed  from  tbe  Ui^ifer^poe  er  contamination 
of  fraudulent  .voters,"   ...        ,   .    ., 

Tke  members,  .of  the  .aeveriU  political  par- 
ties have  the :  constitutional  right  to  select 
their  caodidatee  foE  pfllce  with  the  eame 
freedom  as  they  have, the  right  to  vote  for 
them  after  they  are  .nominated,  or  the  pri- 
marjE  el£cti<m  at .  which  they  vote  for  candi- 
dat(*  'is  a  delbslpn  aed  a  fra'nd  upon  the 
indlvldaal  voter.  If  the  'indq;)endeiit  voter, 
OS- tbe'vetar  aailatiiis  with  ea  oppoaiClaa 
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party,  cao-  vote  ^t  the  primary  election  the 
ballot  of  a  party  with  which  be  baa  no  i>ollt- 
Ical  affiliation,  and  thereby  control  the  nomr 
Inations  of  a  party  to  wlUch  he  la  opiposed, 
the  constitutional  guaranty  that  "the  elec- 
tion shall  be  free  and  equal"  would  be  de- 
atroyed- 

[1Q]  'Where  primary  elections  for  the  nom- 
ination of  party  candidates  are  held,  as  au- 
thorized npi,  required  by  law,  under  the 
superrisiop  aitd  inspection  of  election  offi: 
dais,  including  a  party  watcher  present,  as 
provided  b^  section  8277,  supra,  tt  is  not  a 
Tiolation  of  the ,  Constitution  that  all  dec- 
tors  are  not  permitted  to  rote,  at  such,  pri- 
mary election.  Aa  was  said  by  the  Supreme 
Court  of  Oregon,  in  the  case  jof  Jjadd  v. 
Holmes,  supra;  "Bl^tors  of  one  party  hav^ 
no  desire,  unlessL  prompted  by  sinister  or 
«Til  motlTes,  nor ,  have  they  auy  ialierent 
rlgj^t  within  (v,  without  the-Constitutlon,  to 
▼ote  a(  BQmei  otlter  party  primary  or  elec- 
ttpn;  h«ace.  no  right  ori  p^iTiiege  oif  wlxich 
thCiy.|caiijCop)plaln  has ;  been,  iotrepched  upo^n 
or  viailnU^  We  see  no  objection  to  the  Leg< 
islatore  proTidlng  for  party  «lecaons,  and 
limiting  the  .electoral  pilyilege  t"  party  mem: 
bera.  The  ezclusioqof  other  party  member); 
from  rParticipattog  ifi  such;  elections  is  not 
an  ii^f>;lngfiment  or  detolal  of  a  oooatltutlpnal 
right  ..or  privilege." 

[•],▲  citiz«>'s  only  right  to  vote  depends 
upon  ,)ils  quaUflcatlona-  under,  the,,. Qonstita' 
tion .  aiad--  tbe  law,;  and  this  right  is,  sajbje^ 
to.  Mmitations  of  age,  ancest^i  -  re^dence, 
and.ai^,  apd  other  matters,  mentl^nsd  there- 
in. The  (loallficatloiw  of  electors  i  entitle  to 
Tote  atia  primaiyi  election,  are  t^e  same-  as 
the  qnaliflcatiofi^  of^leotors  ^titled  to  jvot9 
at  .th<>  rgeaeirat  election  within  ttte  Section 
precinct  where  the  pidmary  iq  held,  except 
that,  ip; addition. ithereto,  the  e^tpr  partld' 
patlng  in  as  prtinary  .election  must  be  a  memr 
ber  of  sop»e  part?  recqgnlaed  by  the.  official 
ballots  of  such  i»imary. :'.':.:', 

114]-  Kach  elector  shall  pxoy«  bis  qualift^ 
tlona  in  the  same,  manner  in  which  .elector* 
la  the  eleetioBtpr«clnet  in  vhl«ta  b^  offers 
to  vote  are  required,  t^  law  to  prove  tbeii; 
quallflcatlons.  at  the  general  -  electipn;  (ind 
each  elector  shall  have  the  right  to  receive 
the  ballot  of  tbe  party  o£  his  affiliation,  and 
no  other,  ■•    —    ':      '■■  r  :» 

The  <mly  statutory  ■  provisions  Ijd  reJUitlon 
to  challenges  of  electors  and.tbei)>aty  of  in- 
spectors of  election  when  an  Sector  shall 
be  challenged '  as  unqualifled  are  contained 
in  the  general  election  .laws.  '3«etion  8285, 
Snyder's  Sts.,  provfcdesitbatr-  '^Bnch  primary 
Section  sbaQ.  in  allEeepeets  coo/orm  to  tbe 
laws  '  governing  -etections '  except  as  herein 
otherwise  provided, '  and  all  provisions  of 
law  governing  general  elections  not  .in  cou" 
fliet  Mtii  Uiis  bxt  are  hereby  made  appliica- 
Ua  aind  put  in  force  herelvltbj?  .   <     --.   ■ 

[11,  121  NospecSflc  provisled  Is  taaade  by 
tbe  primary  law  for  testing  the  qualiflcatiMi 


of  an  elector  as  to  bis  party.  aQlIatlon.  The 
inquiry  is,  by  the  general  election  law,  con- 
fined to  the  quallficationa  enumerated,  in. 
which  this  is  not  included-  tJnder  the  fore- 
going provision,  when  an  elector  demands  a, 
party  ballot.  If  the  election  inspector,  Judge, 
or  party  watcher  knows  or  has  reason  to 
believe  that  the  elector  offering .  to  vote  la'  a 
nonpartisan,  or  not  a  member  of  the  party, 
whose-  ballot  ho  is  attempting  to  vote,  it  Is 
the  duty  of  such  election,  officer  to  challenge 
the  .right  of , such  eiectdr  to  vote;  and  any 
challenger  for  any  candidate  may  challenge 
thie  xlght  pf  .'such  elector  to  vote  the  ballot  of 
the  party  making  the  challenge.  If  the  chal- 
lenge .Jbe  on'  pie  ground,  that  the  elector  is 
not,  ^1  good  faith,  a  m'^ber  of  the  pa.rty 
whose  ticket  he  is  attempting  to.  vote,  the 
duty  of  the  inspector  is  the  same,  as  npon  a 
challenge  as  to  any, other  qualiflcation.  An 
elector  whp  resists  the.:<;h^Uenge.and  makeis 
os,th  that  he  possesses  t^^  qualiflcation  con- 
templated ^  the  CpnstitujLipn  should  bear 
in  mind  that  the  usual  test  is.  Old  tbe  eleo; 
tor  vote  the  party  ticket  at  the  last  preced- 
ing gena:aj  election?  AnpthM  rule  of  party 
memb^b)^.  is:  .^ .  efectpr  who  affiliate^ 
with  the  pi^rty, and  stands  by  his  pairty  or- 
ganizatiqn,  and  ai^.such  member,  ylel<(4  pbedi- 
ence  to  party  rules;  and  usages,  %nd  acoeipts 
and,  supports  the  regular  party,  nominations, 

^y  the  primary  law  of  Nebraska,  the  right 
of  an  elector  .to  yote  a4  a,  primary  is  made 
to  depend  jppon  his  political  affiliation  with 
the  party  for  whose  candidates  he  desires 
to  cast  a  ballot  '  It  Is  therein  provided,  tha|; 
no  person  shall  "be  entitled  to  vote  at  such 
primary  election  ■  mntU<  hb  fiitaU  hM6'  first 
stated  to  the  Judges  of  said  primary  election 
*hat  political  pirty  he  afflliatM  witll,  'and 
whose  eandldater  he  supported  at  "the  last 
el««tIoh,  auS  w%ote  candidates  he 'intends 
to  stfppbrt  at  the  nekt  election,'"  and  when 
(Aailengea  he  srasti  maM  6a:th  to  the  truth 
of '  the' statements,  aboVe  required,  hs  fb  par- 
ty aflflia'tlMi  and  his  support  of  the  tondl- 
dtltes  of  the  party  with  whom  h«  is  offering 
to  vote.  Here,  in  the  absence  of  a  statutotrj^ 
tei^  of  the  party  quallfi<^tlon  of  electors  at 
a  prlma'ry  election,  tbe  rules  and  usages  of 
tbe  respective  political  partis  having  official 
tiallots  to  be  voted' kt  such  primary  electioii 
must  cdntrol.'         '  ■'  ■' 

[1 11  Tb«  elector  oaimot  prescribe  his  own 
inetbod  of  proving  his  qualiflcation  In  req>ect 
toi  Ills  party  imemberflblpj  so  as  to  preclude 
tbe  election  Inspector  from  disputing  'or -re* 
Jecting  his  proofs' bdt  may  require  HUd' to 
make  proof  of  his  qualiflcation  In  the  mail' 
ber  and  mode  prescribed  by  the  general  elec 
tion  laws  for  proving  quallScations. 

[If]  The  mersifact  that  an  tiedtit  has  reff' 
istered,  and: at  that' time  stated  bta  iwllijical 
party  affiliation,  dote  not  predHde  tbe  right 
t(K  Interpose  a  challenge,  on  the  gvoimd  that 
be  la  not  a  memtwr  i>£  the  p«rty  named  la 
his  .registnatloD.cettlllcate,  and. Whose  ballot 
f  he  requests  to  vMai.    "Whllo  a  person's  name 
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on  the  registry  lls^  Is  prima  fade  evidence 
of  his  right  to  vote,  yet  the  officers  may 
strike  off  his  ;iame  and  reject  his  vote,  If 
they  can  show  that  he  Is  not  entitled." 
Brlghtly'a  Leading  Cases  on  Elections,  p.  695; 
Paine  on  Elections,  p.  296. 

[16]  The  Information  charges  that  the  elec-. 
tor  named  therein  had  all  the  qualifications 
of  an  elector,  as  required  by  article  3,  H  1 
and  4a  (sectl6ns  42  and  46,  WiUlaois'  Const.), 
and  that  he  had  duly  registered  as  an  elec- 
tor In  said  preclnctl'  bii't  falls  to  state  that 
said  elector  >Vas  then  and  at  tbat  time  a 
member  of  the  Democratic  party,  or  had  at 
the  last  preceding,  general  election  voted  the 
Democratic,  ticket,  'o*  that  said  electot,  then 
and  there,  on  oath  or  afOrmation,  stated  that 
he  intended  to  support  the  nominees  of  the 
Democtatlc  party  at  the  ^enetal  election  for 
which  nominees  of  the  several  political  par- 
ties were  then  aiVd  there  being  named.  The 
Information  failing  to  allege  those  facts,  the 
facts  stated  do  not  constitute  a  public  of- 
fense, and,  as  a  matter  of  law,  the  facta 
stated  constitute  a  legal  Justification  for  the 
action  of  petitioner  as  such  election  inspec- 
tor. For  petitioner  to  have  delivered  a  Dem- 
ocratic ballotj^^and  permitted  the  elector  nam- 
ed to  vote  tlie  sam6,  upon  the  facts  stated 
in  the  infofmation," would  hare  been  a  palpa- 
ble violation  of  his  duty  a!a  such  election  in- 
spector. 

For  the  reasons  herelnbefcre  stated,  we 
are  of  opinion  that  said  petitlonel'  Is  entitled 
to  be  discharged ;  find  it  Is  so  ordered  by 
the  court.  '  '       ', 

ABBfaTRONO,  J.,  conoarsi 

:,  ^B^AN,.  P.  J.  .(concarfiijig).  It  Is  a  set- 
tled nple^of  law,  that  a  statute  should  be 
cpnstr.ved  ,wlth  reference  to  Its.  spirit  and 
reaaon.  To  arrive  at,  the  spirit- and. reason 
of  tl^e  law,  courts  must  take  into  |coDsi4era- 
tion  .what;  was  the  law  before  the  statute 
waa  passed,,  and  the  mischief  wjitchtt  was 
enacted  to  correct  In  consuming:  a  statutfti 
an  interpretation  must  never  be  adopted 
which  wUl  defeat  the  very  purpose  of  the 
law,  or  which  will  enable  persons  to  elude 
its  provlslions  or  defeat  the  objects  for  which 
it  waa  enacted,  tf  tikis  can  be  avoided. 
When  two  different  constructions  may  t>e 
placed  upon  an  act,  one  of  which  will  ac- 
complish the  purpose  of  the  Legislature  an4 
th«  other  render  the  act  nugatory,  the  for- 
mer should  always  be  adopted.  It  must  al- 
ways be  presumed  that  the  legislative  body 
Intended  to  favor  and  foster,  rather  than  to 
■contraveoe,  public  pollc?,  which  is  based 
upon  principles  of  natural  Justice,  good  mor- 
als, and  the  settled  wisdom  of  the  law  as 
Applied  fa)  the  ordinary  affairs  of  life, 
^aierefore  coorts  should  tiot  place  a  con- 
struction upon  a  statute  which  is  contrary 
tor  natural  Justice  and  -xigbt,.  or  which  la 
against  publio '  policy,  aud  good'  morals,  if 
they  caa  reasonably  AVold  doing  ao. .  ^hesa 


rules  "of  codstruction  are  so  manifestly  Just, 
and  are  so  well  established  and  universally 
recognized,  that  it  is  not  necessary  to  take 
time  in  citing  authorities  in  their  support 

.To  arrive  at  the  spirit  and  reason  of  our 
primary  election  law.  We  must  consider  con- 
ditions existing  before  it  was  enacted.  We 
vrtll  thep  be  in  a  position  to  understand  the 
evils  at  whlA  it  was  aimed.  Where  the 
people  are  ptossessc^ '  of  buf  little  wealth, 
flie  territory  liniitedi  the  piopulation  Is  small, 
and  public  questions  are  few  and  simple, 
there  Is  little  or  no'  Inducement  lir  &  repub- 
lic for  persons  to  orgnttize  to  plunder  the 
public  treasury,  or  enrich  themselves  at  the' 
expense  of  the  people.  It  Is  therefore  pbssl- 
ble  to  conduct  the  business  affairs  of  such 
a  republic  without  the  oirganizatlon  of  polit- 
ical parties;  but  where  republics  cover,  a 
tasf  extent  of  country,  where  the  population 
is  dense,  the  health  is  great,  and  pnWlc 
questlohs  are  many  and  complicated,  cixperl- 
ence  dem'onstrates  that  special  Interests  and 
personal  ambition  and  selfishness 'Mil  cause 
med  to  combine  and  organise  fbr  the  'purpose' 
of  pervertUig  the  government  ftoin  Its  rlf^t- 
ful  purpose  and  objects,  and  'uSe  It'  as  a 
means  to  advance  thbif  own  personal,  selfish 
interests' and  fortunes,  without  regard  to  the 
rights  and  liberties  of  the  people,  but  for 
the  sole  use  and  l>eneflt  of  such  i)ersons. 
These  organlzAfloiis  are  always  private  ^  and 
secret,  ahdV  Unless  they  Hre  met  by  (hunter 
organfzatloQt,  it  is  Impossible  to  def4lat  their 
objects.  It  la  through  soCh  comblnalAona 
and  organlzatioiar  as  these  that  the  stream 
of  wedlUi 'now  produced  by  the  hdUeeit,  hard- 
working -people  of  th«  United  States  Tias 
beeh  diverted  fnnn  Its  rlghtfMcbanhMband 
pouted  into  the  alifeaidy  overftMlng  and 'un- 
deserving coffers-'' of  the  few,  'Who  revel  In 
immense  and  'stolen  wealth,  while  tfafe  pi^ 
pie  who  bea*  the  burdfena  of 'IS*  gbvierhmtet 
and  do  the  work  which  makes  this  worid 
worth  living  in  find  the  stra^^les  for  etrfst- 
eace  dally  becomtng  harder  and  harder,  and 
that  the  chalfas  which  are  binding  them  In 
the  bonds  Of  'Industrial  slavery  are  daily  be- 
coming stronger  and  stronger  and  tightei' 
and  tighter.  These  wicked  machinations  can- 
not be  defeated  by  independent  Individual 
efforts.  Indlvldukl  efforts  will  neutralise 
themselves,  while  those  who  are  organized, 
and  who  act  in  concert  with  each  other,  will 
be  sure  of  saccess.  If  the  people  would 
maintain  the  siibstance,  as  well  as  the  form 
and  shadow,  of  liberty,  and  If  labor  would 
eat  the  bread  which  it  has  earned  and  en- 
Joy  the  wealth  'wfalch  it  has  created,  the  peo- 
ple must'  organize  into  political  parties. 
These  political  parties  mast  be  organized 
npon  the  principles  of  government  which 
they  advocate. 

The  organiaatioB  of  political  parties  should 
not  stop  with  'almply  advocating  what-  are 
oonceired  1:6  be  correct  principles  of  govem- 
iBKnt; .  £oi:':prlBt:ii>le8  do  not  enfprce  titeax-^ 
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aAvtm.  A.  political  party  organlzatloD  will 
b«  yait>,  Mle,  and  amount  to  Bothlug,  unless 
It'seeares  tbe  election  to  ofDce  of  men  who 
are  In  sympathy  wttb,  and  who  wlU  enforce, 
the  piineiideB  which  It  advocatea;  tor  in 
this  way  only  can  these  principles  be  made 
effective.  It  is  therefore  seen  that  the  nom< 
inatlonof  candidates  for  oStce  la  one  of  the 
moat  Important  fonctionB  of  a  political  par- 
tyi'  No  political  organization  «an  be  effec- 
tive or  (tammaxd '.public  oonfldence  and  re- 
spaft  wbeot  the  Integclty  of  its  nominations 
cMi  be*  called  In  question.  A  party  nomina- 
tion, for  oSio*-wlideh  does  not  represent  the 
TclU  of  the.  majority  of  the  peiaona  compos- 
ins  sucbiparty  has  no  rightful  claim  what- 
eKrer.to-  tbei- support  of  .the  voters  of  such 
party.  Neith»  will'  the  priociples  advocated 
by  such  party  have  .any  binding  force  upon 
such  -nomiaeev  because'  he  would  owe  his 
nomination  to  persons  who  did  not  l)elleve  in 
such  prtnciples,  and  who  are  antagonistic  to 
such  palltiqal  party.  In  fact,  such  a  hybrid 
nomination  would  not  be,  kk  any  Bmse  of 
the  word,  a  party  nomlaation,  but  would  be 
an  independent  nojDg4natloa,  independent  of 
tbei  party,  principles  and,  everything  else.  To 
whom  would,  he  ower  allegiance?  Whose 
creature  would  he  be?  Which  master. would 
he.  serye?  Who  can  answer  th^e,  questlona  2 
SojE^h  a.nootinee  placed  lu  office  would  be  at 
jperfect  liberty  to  consult  bis  own  pleasure 
aboi^t  whatever  he  might  .do.  It- Is  therefore 
clear  that  a  party  uomlaation  represents  the 
life  of  the  party.    . 

t'o  protect  the  right  of  all  political  partiea 
to  select  their  own  nominees  for  office,  our 
present  primary  election  law  was  enacted. 
It  was  passed  to  assist,  find  not  to  destroy, 
party,  nominations^  lUnder  the  old  convan- 
tlon  system,  by  means  of  secret  organization, 
a  few  members  of  a  party  could  control  the 
convention  and  make  nominations  against  the 
will  of  the  majority  of  the  voters  of  such 
party.  The  law  wa^  passed  to  give  to  each 
member  of  all  political  parties  a  fair  and 
equal  vol<^  tn  the  selection  of  the  nominee 
of  Ms-  party.  To  allow  persons  who  are  not 
members  <of  a  political  party,  and  who  do 
not  believe  In  its  principles,  but  who  are  an- 
tagcmistlc  to  them,  to  participate  in  the  pri- 
mary election  of  the  party,  for  the  purpose 
of  nomlnatingr  its  candidates,  would  be  to 
inflict  a  greater  Injury  upon  political  parties 
than  would  be  possible  under  the  old  con- 
vention system,  which  the  primary  system 
abolished;  for  under  the  old  system,  while 
the  will  of  the  majority  of  the  members  of 
the  pdrty  might  be  defeated,  yet  those  who 
made  the  selection  were  at  least  members  of 
the  party  making  the  nomination,  while  un- 
der the  syst^n  nbw  projposed  men  can  par- 


ticipate in  a  party  nomination,  and  possibly 
control  Ita  action,  who  are  antagonistic  to 
the.prliM;iples  of  tbe  party,  and  who  would 
vote  against  the  nominees  of  the  party  on 
the  day  of  Section.  The  statement  of  this 
proposition  is  enough  to  show  that  it  is  ab- 
solutely unsound  in  principle.  Suppose  that 
the  old  system. of  making  party  nominations 
for  office  was  still  in  existence,  who  would  be 
bold  enough  io  'say  that  members  of  another 
political  party,  or  persons  without  party  af- 
flliatlona,  without  being  invited  so  to  do, 
could  force  themselves  in  a  political  party 
nominating  convention  and  participate  in 
such  nomination?  Any  such  attempt  would 
be  universally  denounced  as  a  disgraceful 
outrage  and  result  in  a  riot.  What  would 
be  thought  of  an  attempt  on  the  part  of 
membet;s  of  a  religious  denomination,  or  of 
others  who  were  independent  of  all  religious 
denominations,  attempting  to  interfere  with 
and  control  the  church  affairs  of  a  denom- 
ination of  which  they  were  not  members,  or 
of  which  they  were  entirely  independent? 
Any  audi  attMnpt  would  be  resisted,  even  to 
death,  by  all  persons  who  believe  In  rdi- 
glous  llt»erty,  and.  if  persisted  in,  would  re- 
sult in  baptizing  the  country  In  Are  and  in 
bkiod.  What  IfglaUtive  body  would  have 
the  power  to  force.'  a  clmrch  to  allow  per*  ■ 
sons,  who  were  not  members  thereof,  to 
share  in  its  privileges  and  rl£hta  and  par- 
take of  its  sacraments?' 

If  the  policy  upon  which  this  prosecution 
is  baaed  was  adopted  by  the  court,  it  would  , 
be  death  to  all  political  organizations,  and 
would  convert  our  primary  Section  into  a 
mockery,  a  snare,  and  a  delusion.  Such  a, 
construction  of  the.  statute  would  make  our  . 
primary  ele<:tion  law  revolutionary,  uncou'; 
stitutional,  null  and  void,  and  of  no  effect 
It  would  involve  us  in  political  anarchy. 
What  is-  diactded  in  this  case  is  applicable 
solely  and  exclusively  to  primary  or  •  nom- 
inating elections  alone,  for  the  obvioDs  rea- 
son that  such  elections  are  held  for  the  sole 
and  exclusive  purpose  of  allowing  political 
partlea  to  nominate  their  respective  candi- 
dates. Independent  voters  are  not  deprived 
of  their  rights  by  virtue  of  a  primary  elec- 
tion; for  they  have  the  constitutional  right 
to  bring  out  any  candidates  they  favor  by 
petition.  When  it  comes  to  the  election  of 
officers,  each  voter  has  the  unquestioned 
right  to  vote  a  party  ticket,  a  mixed  ticket, 
or  an  Independent  ticket,  as  he  sees  fit,  be- 
cause each  voter  has  an  equal  right  and  in- 
terest In  the  men  who  are  elected  to  office. 

For  these  reasons,  in  addition  to  those  so 
well  expressed  by  Judge  DOYLE,  I  heartily 
concur  in  the  conclusions  which  he  has 
reached. 
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In  n  BEBTHOL'S  BSTATB. 

MOUSNIBR  T.  TAYLOR.    (S.  F.  6,037.) 

(Supreme  Court  of  CalUoroiia.    July  26,  1912.) 

1.  Wiixa  (I  403*)— CoSTisrr— Costs  to  Exkc- 
VTOB— Good  Faith. 

Under  Code  Civ.  Proc  {  1720,  which  pro^ 
Tides  that  the,  superior  court  may,  in  its  diacr«-. 
tion,  order  costs  to  be  paid  by.  aqy  party  to 
the  proceedings  or  aut  ot  the  assets'  of  the  es- 
tatie,  as  Justice  may  require,  tiie  discretion  of 
the  court,  while  it  may  be  exercised  in  favor 
of  an  unsuccessful  proponent  of  a  will,  should 
be.  exercised  only  in  bis  favor  where  he  has 
acted  in  good  faith. 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent 
Dig.  I  876;   Dec.  Dig.  |  403.  •] 

2|  Wills  ({  403*)— Contest— Costs  to  Exec- 
tnoit: 

Under  Code  Cir.  Ttoc.  |  1720,  the  sn- 
perior  court  sitting  ia  probate  has  hO  jaris- 
dictipn  to  maits  an  order  allowing  expenses  to 
an  executor  resisting  the  contest  of  the  will, 
on  application  pending  his  appeal  from  a  judg- 
ment denying  probate  of  the  will,  sinte' It  is 
only  apoB  a  final  judgment  that  the  oourt  'can 
nropfsrl^  determine  whether  it  wpnld  be  juatiSed' 
m  making  the  allowance.         .    ,    . 

lEd.  Note.— For  other  cases,  see  Wills,  Cent 
Dig.  I  876;  Dec.  Dig.  |  m.»l 

Department  S.  Appeal  from  Supertor 
Oonrt,  Alameda  Coa&ty;'F.-B':'OKd«k),' Judge. 

AppUctitlon  to  the  Superior  Court  by  Jo- 
seph Morcel,  a  nominated  executor  under  the 
will  of  Therese  Berthol,  deceased,  for  aU 
allowance  of  expenses  incurred  in  reBlstins 
a  contest  against  the  probate  of  the  will, 
piosMuted,  after  Morcel's  death  pending  the 
application,  by  E.  K.  Taylor,  as  executor  of 
bis  last  will.  From  an  order  granting  the 
application,  Elsie  Monsnier,  administratrix 
of  the  estate  of  Tberese  B«rthoI,  appeals. 
Reversed. 

R.  B.  Tappan,  for  appellant  .  BL  K^  Tay- 
lor,, (or  respondent. 


LORIOAN,  J.  This  is  an  appeal  from  an 
order  allowing  respondent's  testate,  whg  was 
one  pf  tbe  nominated  executors  under  the 
last  will  of  Therese  Berthol,  deceased,  ex* 
penses  incurred,  by  sucb  executor  in  resisting 
a  contest  against  tbe  probate  of  her  will. 
Said  nominated  executor — Joseph  Morcel — 
was  made  tbe  principal  beneficiary  under  tbe 
wiU  aod  petitioned  for  its  probate,  where- 
upon a  contest  against  tbe  probate  was  filed 
by  the  daughter  and  only  next  of  kin  of  de- 
ceased on  the  ground  of  alleged  undue  iur 
fluence  exercised  by  said  Morcel  upon  the 
deceased  to  procure  tbe  execution  of  the 
will  in  bis  favor.  Tbe  verdict  of  tbe  Jury 
on  the  trial  of  tbe  contest  was  in  favor  of 
tbe  contestant  on  that  ground,  and  tbe  judg- 
ment was  entered  denying  probate  of  tbe 
will  therefor.  Thereafter  the  motion  of  said 
Morcel  for  a  new  trial  being  denied,  he  ap- 


pealed therefrom  and  from  tJie;  Jadgment. 
Subsequently,  an  .  adminiatratrix  'Of  .the  es- 
tate of  said  Therese  Berthol  having  been  ap- 
pointed, said  Marcel  applied  to  the  superior 
court  lor  an  allowance  out  of  her  estate  of 
bl8  expenses  incurred  as  nominated  executor 
in  the  contest  .of  the  will  on  tbe  ground  that 
these  expeudltuteB  wefe  -made  in  good  faith. 
Pending  this,  application,'  Morcel  died,  uid 
respondent,  as. reenter  of  his  will,  .there- 
after proceeded  in  tbe  matter.  .AppeUaot, 
wbUe  admitting:  tbe  expenditures  in  the  >nm 
claimed— 9849.90— resisted  thei  granting  of 
tbe  order,  setting  up  in'  oiQiDsitioB  thereto 
the  verdict  and  subsisting  Judgment 'deaybtg 
tbe  probate  of  the  will  on  tbe  grotmd^ef  un- 
due influence  of  Morcel.  '  Tbe  court  granted 
the  application  and  made^  tbe  order  from 
which  this  appeal  is  taken.    >  '  -' 

[1]  The  autbority  of  the  superieir.  court  sit- 
ting la  probate  to  allow  tbe'<costa  abd  «t- 
pensds  of  Morcel  Incorred  in  tbe  contest  of 
tbe  will  is  based  on' section  1720  of  tbe  Coda 
ot  Civil  Proceduve,  as  ftfnowa:  "When  it  la 
noi  Mberwise  prettortbed  'Und^r  this  title  the 
supeMor  oonrt  •  •  •  tHKf,  in  its  discretion 
order  costs  to  be  paid'  by  any  party  to  the 
proceedings  or  out  of  the  assets  of  the  estate 
as  Juftice  may  requfre."  While  this  provi- 
sion of  the  Code  places  the  matter  of  allow- 
ing costs  and  expenses  wltbhi  the  discre- 
tionary power' of -tjie  conrti  and  permits  it  to 
be  exercised  in  fa'Vot  of  an  nnsuccMsfnl  pi^o- 
ponent  of  a  will; 'still  this  dlacrMi^nary  pow- 
er should  be  exercised  only  in  his  ftivor  "as 
Justice  may  require,"  where  he  has  acted  in 
good  faith,  and  such  discretion  can  be  prop- 
erly exercised  only  upon,  tbe  fln^I  determina- 
tion of  the  litigation. 

12]  When  the  oirdei'  liere  appealed  from 
was  made,  there. was  no  final  determination 
of  the  controversy  respecting  which  this  al- 
lowance was  claimed.  It  Is  only  then  that 
tbe  court  can  properly  determine  whether  it 
wbiitd  be  Justified  in  making  the  allowance 
or  not.  In  that  respect  the  principle  is  de- 
clared In  Estate  of  XoeU,  160  Cal.  741,  117 
Pac.  1047,  where  there  was  imder  consider- 
ation an  allowance  for  expenditures  in.  the 
contest  of  a  will,  and  where,  in  reversing  tbe  - 
order,  this  court  said:  "The  final  determina- 
tion of  the  litigation,  consequently,  must 
have  a  weight  in  influencipg  the  court  in  the 
exercise  of  the  discretion  to  award  costs 
with  which  the  law  has  vested  it,  and  not 
until  the  final  determination  can  that  dis- 
cretion be  properly  exercised.''' 

In  applying  this  principle,  the  merits  of 
tbe  application  upon  wbiob  an  order  purports 
to  be  based  are  not  involved.  Henoe  we 
make,  no  discuaslon-ot  Otem  here.  The  court 
is  simply  without  discretion  to  make  any 
order  until  the  final  determination  of  the 
controversy.  Under  this  view  tbe  superior 
court  should  have  declined  to  entertain  or 
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Att  on-ibe'^fpUeiiitMn'm  BehAM  bf  t&e  somi- 
UiatM  JexeottwD  .'Moitoel'  unm.  :the  Utigatlcm 
vMsieitdeaiandi  thb  pretalie  of  the^wlU  fliiaUy 
ailDwM  or  rejected.'  1    '••■i      ■      . 

Tlie  ord«r  appeftlM-'from  Is  rerersed. 
.,.  ...  I-  •  •  ■       I    ■■••■.  ■ 

We  coniurj  H^Sisiw,  j.;  SlBLVlN,  J. 


CITT  AKD  CODNTT  OF  SA-N  PRANCI800 
T»   HYATT,    Staperhrttndent  of  Public 

liiistifvctioti.     (S.  F.  0,088.).'      .    i' 

(Sni>peme  Conrt  of  Catrtortilju:    July  He,  1912. 
ttehearing  Denied  Aifg.  23,  1912.) 

SCHOOU  iN41  SOBOOI..  DlKTRICTS  ({  19»)— AP' 

.  PORTioNUEi^T    OF    Funds    Accobdinq    to 
■   SoHoot  Attehdancb— AxmeioKiTY  OF  Stato 
Board  oti^EiDTTOAnon—gTATnXBS. 

Pol.  CMq,  I  1532,  anbd.  4,.  leqoired  the 
state  supenjgitendent  of  public  instruction  to 
apportion  the  school  fund  as  pioyided  by  sec- 
tion 1858,  which,  as  amended  by  St.  1911,  p. 
S27,  adding  subdivision  5,  provided  that  ao- 
oonlinv  to  fhe  number  of  t^diers,  calculating 
one  teacher  for  every  diatrict  having  35  units 
of  average  daily  attendance,  and  defined  such 
unit  as  the  total  number  of  days'  attendance 
divided:  bj  tliie  numbcB:  of  school  days,  and  a 
j^^tod  dajr  as  that  par^  of  a  day  or  night  in 
which  qne-twentieth  of  the  work  of  a  school 
fnonth'waik  performed.  Pol.  Code,  J  1617,  gave 
local  scbotri  hoards  the  same  autiiority- to  pre- 
scribe rnlet  as  that  .pioasessed  by  the  state 
board .  of  edncatioo.  over,  the  public  schools  of 
tlie  state.'  section  1697, declared  20  days,  or  4 
weeks  of '5  days  eacb,  to  be  a  school  month. 
Section  1678<T>rtirvided  that  no  school  should  be 
in  session,  Biore  than  six  honra  a  day.  S^tion 
1663,'fV]ibd4  2,  required  city  or  county  boards  to 
prescribe  the  course  of  study  in  day  and  even- 
ing schools.  Sections  1543,  1664,  1665,  1771, 
and  1874 >. authorized  such  boards  to  prescribe 
-and  enforce  a  coorse  of.^tndy  and  to  amend  or 
change  it,  and  enumerated  the  branches  to  be 
taught  in  public  schools.'  Section  1874  made  it 
-the'dnty  of  the  state  beard  to  select  text-books 
in  .such'  enumerated  bDBinehes,  to  be  used  by 
the  local  .^joarda  in  prescribing  courses  of  study. 
And  section  IsCl  provided  that  state  school 
funds  should  b^  U^ed'  only  to  pay  salaries  of 
'teachers  of  '  tbei  day  and'  night'  elementary 
9t^oci\t,i  .The.. state  l>oard.  of  .education,  empow- 
ered by  Pol.  Code,  J&  1521,  to  adopt  rules  for 
'public  scnools  hdt  incOnsJstent  with  the  laws 
of  the  state,  adoptcd'a  rule  that  the  minimum 
■chool  day  rfot'sefioals. sharing  In  state  funds  on 
a  basis  of  average  .^^ily  ,att|e{iflanc«, should  be 
four  hou;a,  each  hoiii;  to  be  estimated  as  one- 
fourth  of  a  day,  whieh  operated  ttt  cut  down 
the  apportibaihent  to  'eTsning  schools,  ia  whieh 
the  aittendaace  avcsaged.  only  two  hours  a  day, 
to  one-iialf  the  apportiomqent  to  d^y  schools, 
averaging  four  t6  five  bourk  a  day.  Held  that, 
there  being  no  statute  expressly  limiting  the 
power  of  the  state  board  ot  expressly  confer^ 
ring  such  power  upon  the  local  boards,  the  rule 
was  valid  as  being  within  tbe  general  powers 
of  the  state  board. 

(Bd.  Note.— For  6ther' cases,  See  Schools  and 
School  Districts,  Cent  Dig.  {f  34-37;  Dec 
IMg.  1 19.*] 

In  Baxtk.  Handapiiis.by  the  City  and  Coun- 
ty of  San  Franc^o)  .against  Edward.  Hyatt, 
Superinten^lent  of  Public  Instruction  of  tlie 
StAte, of  California.    Writ  denied. 


'^.PertjjFiV.iLong,  City  Afty°.,;  aiidiJ.'<F.  B>Bg> 
Uah,>Aatrt:.  CU^y  Atty.,  for  ^tttlonet.  .U;  8i 
Webb,  Atty.  Gen.;  John  H.  Elovdaa,  andWi 
H.  Oobb.foF  refltxmdenb  J.  D.  Fi^edei^okai 
Dlst  Atty.  of  Xx)9  AngcSes  County,;  and!  By* 
ron  G.  Hanna,  Detmty  DisC  Atty.  of.  Loa 
Angles  County,'  amlei  evirUe. 

.  XiORIGAN,  3.  TblQ  Is  a  petition  for  a 
writ  ot  mandate,  and  tnmlTes  partieuiarly 
the  validity  of  a  rule  of  tbe  state  board  of 
aduoatlea  itiorlding  a ,  minimuiu  of  foar 
boura.'.a^  tbe  attendanoe  necessary  la  the 
elementary  gpbools  of  this  state  to  consti- 
tute a  scbppl  dfiy's  work  In  the  master  qf 
tbe  aepfitirtioomeat  of  .the  state  school  funds 
to  tbq, different  school  districta  ,.i    .  . 

Preliminary  to  ^luotipg  .tbe  rale  adapted 
b7'th9  board, and  .as  bearing  on  tbe  ouestloB 
of  i^  validity,  certain  secttoas  of  tbe  Polltlr 
cal  Code  myst  be  referred  to.    .      . 

8eqti«n  1582  of .  that  Qpde,  subdiyislon,  4 
tberieol,  requires,  t^e  state  sup^rliitendeDt 
"to  apportion,  tbe  state  sobool  fund"  and.  "in 
apportioning  said  fund  be  sbaU  apportion  to 
©Fery  county  and  to  eyery  <>ity  and  county 
two  hundred  Mtj  -dollars,  for  every  teacher 
ileterminedaad  assigned  to  it  on  school  oen- 
sus  by  tbe  county  or  city  and  county  school 
aupi^rlntendent  for  the  next  preceding  school 
year  as  required  of  tbe  coupty  or  city  and 
county  school  superintendent  by  the  pn^- 
sions  .of. section  1858  of  this  Code,  and  after 
thus  appprtioplng.  t'tro  hundred  fifty  doDars 
on  teacher  or  census  basis,  be  shall  apporr 
tiqn ,  tbe  balance  of  tbe  state  scbpiol  fund,  to 
the  several  counties  or  cities  >  and  countl^ 
according  to  tbelr  average  .daily  attendance 
as.  sbo'tvn  by  .  tlie  reports  of  the'  county;  ,or 
city  and.  county  school  superintendents  f(ft 
tbe  next  preceding  year.''  IlUs  sectiou 
1858,  referred,  to; in  said  section  1532^  a9  It 
stood  prior  to  tb^  .session  of  tbe^Xiegislature 
«f  1911,  read  as  follows:  "The  school^uper- 
int^dent  of  every  county  SiOd  ^ity  and  oouor 
ty  .  nqsti  m^iortlpn.  all.;  state  and  county 
school  iponeys  for  the  iwrimary  and  gi^am- 
'mar  grades  of  his  county  or  city  aud  aoaafy 
as-ifollows:  (l)..He  must;  ascertain  thei  nuni- 
ber  of .  teachers  , each  sct^l  district  is  enti- 
'tled.  to  by  calculating  one  teacher  .for  every 
dist)rlct.  having  seventy  or  a  less  number  of 
census  children  and  one  additional  teacher 
for  each  additional  seventy  census  children, 
or.  fraction  of  .seventy. .not  less  .than  twenty 
census  children,  as  shown  by  tbe  next;pre>- 
ceding 'Census."  Provision  is  further  ma,de 
that  auy  moneys  remaining  after  the  appor,- 
tlonxneat  on  tlie  c.enaus  liasls  should  be  ap- 
portiqned  ta  tbe,  several  districts  in  propor- 
tion to  the  average  daily  attendance  for  tbe 
preceding  school  year.  This  section,  was 
am^ded  in  1911  (Stats.  1911,  p.. 527),  an^ 
as  non^  in  effect  reads,  as  to  tbe  apportipu- 
ment  of ,  all  state  and  county  sc^iool  money^ 
by  the  school  superintendent  of  ev^ry  county 
and  city   aud .  county  for  the   elementary 
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grades  tterein  as  follows:  "<!)  Ete'  must  feis- 
certaln  .the  munber  of  teacbert  each  school 
district  Is  entitled  to  by  calculating  one 
teacher  for  every  district  having  thlrty-flve 
or  a  lees  number  of  nnits  of  average  dallj 
attendance  and  one  additional  teacher  for 
each  additional  thirt7>five  nnlts  of  average 
dally  attendance,  or  fraction  of  thlrty-flve 
not  less  than  ten  unitB  of  average  daily  at- 
tendance as  showfh  by  the  annual  school  re- 
port of  the  school  district  for  the  next  pre- 
ceding school  year;  and  two  additional 
teachers  shall  be  allowed  to  each  district 
for  every  seven  hundred  units  of  average 
dally  attendance,"  etc.  At  the  same  session 
a  vmw  subdivision  was  added  to  this  section 
as  follows:  "(5)  Units  of  average  dally  at- 
tendance wherever  used  in  tbis  section  shall 
be  construed  to  be  the  quotient  arising  from 
dividing  the  total  number  of  days  of  pupil;)' 
attendance  In  the  schoolis  of  the  district  by 
the  number  of  days  school  was  actually 
taught  In  the  district.  A  school  day  is  here- 
by construed  and  declared  to  be  that  portion 
of  the  calendar  day  or  night  in  which  school 
is  maintained  and  In  which  one  twentieth  of 
the  wor]£  of  a  school  month  may  be  per- 
formed. The  attendance  of  pupils  present 
less  one  fourth  of  any  day  shall  not  be 
counted  for  that  school  day  and  pupils  pres- 
ent for  one  fourth  of  a  day  'or  for  more  than 
one  fourth  of  a  day  shall  be  counted  as 
present  for  one  fourth  of  a  day,  one  half  of 
a  day,  three  fourths  of  a  day,  or  for  a  whole 
day,  as  the  case  may  be." 

Subsequent  to  the  taking  elTect  of  these 
amendments  to  section  1858,  the  state  board 
of  education  adopted  the  following  rule,  the 
validity  of  which  Is  the  main  point  In  con- 
troversy: "The  School  Day:  Computing  Av- 
erage Dally  Attendance.  The  minimum 
school  day  for  any  school  sharing  in  state 
funds  on  a  basis  of  average  daily  attend- 
ance shall  consist  of  not  less  than  four  hours 
of  actual  work  and  attendance  exclusive  of 
recesses.  Each  school  day  shall  be  divided 
Into  four  approximately  equal  parts.  One- 
fourth  of  a  day's  attendance  shall  consist  of 
actual  work  and  attendance  for  not  less 
than  one  hour,  exclusive  of  recesses;  one 
half  of  a  day's  attendance  shall  consist  of 
actual  work  and  attendance  for  not  lees  than 
two  hours  exclusive  of  recesses;  three 
fourths  of  a  day's  attendance  shall  consist 
of  actual  worts  and  attendance  for  not  less 
than  three  hours,  exclusive  of  recesses.  In 
no  event  shall  attendance  by  any  Individual 
on  one  calendar  day  be  construed  as  more 
than  one  day's  attendance.  The  word  hour 
as  used  in  this  rule  means  a  sixty  minute 
hour.  This  rule  shall  govern  the  computa- 
tion of  average  dally  attendance  in  day  and 
errenlng  elementary-  and  high  schools,  poly- 
technic. Industrial,  agricultural,  and  all  oth- 
er schools  drawing  state  money  on  a  basis 
of  average  daily  attendance." 

The  po\t-er8  of  the  state  board  of  educa- 
tion as.  far  as  Involved  here  are  enumerated 


in  section  1521  of  the  Political  Oodft:  "The 
powers  and  duttea  of  the  state  board  «f  ed- 
ucation are  as  foHows:  -  (1)  To  adopt  rules 
and  regulations  not  inconsistent  with,  tha 
laws  of  the  state  for  its  own  government 
and  for  the  government  of  the  public  schools 
and  district  school,  libraries.    •    •    • » 

The  substantial  allegations  of  this  petition 
for  a  writ  of  mandate  are  that,  under  the 
law,  respondent  state  superintendent  Is  re- 
quired to  give,  and  has  always  heretofore 
given,  in  computing  the  average  -daily  at- 
tendance in  elementary  schools  consisting  of 
day  and  night  schools,  for  the  purpose  of 
determining  the  aimnal  apportionment  of 
state  school  funds  thereto,  credit  to  the  ele- 
mentary night  schools  on  an  equal  basis 
with  the  elementary  day  schools,  making  no 
discrimination  between  them;  that  he  has  cal- 
culated a  night,  session  of  snch  ntght  schools 
as  being  the-  equivalent  of  a  diiy  session 
for  that  purpose;  that  said  respondent  tbrealt- 
ens  and  intends  to  now  follow  said  rple  of 
the  state  board  of  education  fixing  a  mini- 
mum school  day  In  making  an  apportionment 
of  state  funds  to  the  elementary  day  and 
evening  (night)  schools;  that  by  said  rule 
the  minimum  for  a  school  day  la  fixed  at  not 
less  than  four  hours  dally  work  and  attend- 
ance; that  the  average  attendance  In  even- 
ing elementary  schools  of  the  city  and  county 
of  San  Francisco  and  elsewhere  In  the  state 
is,  and  necessarily  will  continue  to  be,  an 
average  period  of  two  hours  each  night, 
while  the  average  daily  attendance  In  day 
elementary  schools  in  said  city  and  county 
and  throughout  the  state  is,  and  will  con- 
tinue to  be,  a  period  of  from  four  to  five 
hours;  that  under  the  rule  adopted  credit 
will  only  be  given  by  said  respondent  for 
elementary  work  done  in  night  schools  in  the 
various  school  districts  upon  the  basis  of  one- 
half  or  less  of  the  credit  given  to  day  ele- 
mentary schools  In  said  districts;  and  that  the 
application  of  such  rule  to  the  apportionment 
would  cat  down  the  appropriation  to  which 
the  elementary  schools  of  the  city  and  conn- 
ty  of  San  Francisco  claim  they  are  entitled, 
to  the  extent  of  |16,7Se. 

The  claim  of  petitioner  is  that  the  state 
board  of  education  had  no  authority  to  adopt 
the  rule  in  question  because  under  certain 
sections  of  the  Political  Code  to  be  referred 
to,  taken  in  connection  with  subdivision  5 
of  section  1858,  it  is  asserted  that  the  power 
to  determine  the  length  of  time  to  constitute 
a  minimum  school  day  for  the  purpose  of  ap- 
portioning the  school  funds  has  been  left  ex- 
clusively to  the  local  boards  of  education. 

As  a  special  basis  1;>  support  of  this  posi- 
tion certain  sections  of  the  Political  Code 
other  than  we  have  mentioned  are  relied  on 
by  i>etltloner.  Section  1697  thereof  declares 
that  "a  school  month  is  construed  and  taken 
to  be  twenty  days  or  four  weeks  of  five  days 
each,  including  legal  holidays."  '  Section 
1663,  subdivision  2,  provides  that  «'the  coUnty 
or  city  and  county  boards  of  education  must. 
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lixeept  In  incorporated  'cities  harlttg  boards 
of  education,  on  or  before  the  first  Aety  of 
Jnly'  of  each  year,  preserfte'  the  c«nr«e  of 
study  In  and  for  each  grade  of  the  day  and 
evening  schools  for  the  ensuing  school  year," 
and  provisions  of  the  city  cliarter  of  the 
city  of  San  Francisco  are  to  the  same  ef- 
fect. Section  1771  confers  power  on  county 
boards  of  education  "to  pre»crii>e  and  en- 
force in  the  public  schools  a  course  of  study," 
and  section  1543  requires  the  county  superin- 
tendent of  schools  of  each  county  "to  en- 
force the  course  of  study."  Section  1673  pro- 
rides  as  to  the  duration  of  school  sessbms 
that  "no  school  must  he  continned  in  ses- 
sion  more  than  six  hours'  a  day.    *    *  ,  *" 

Under  these  sections  it  is  insisted  by  peti- 
tioner that,  while  the  Legidature  has  fixed 
the  maximum  -school  day  (by  section  1678 
Just  quoted)  to  be-  six  Uonvs,  it  has  never 
established  any  arinimum  school  day,  but  has 
left  that  to  the  lo<!al  boards  as  Incident  to 
their  rlgtkt  to  detenalne  the  course  of  study; 
that  anthotlty  tb  establish  the  course  of 
study  necessarily  confMS'  power  on  them  to 
prescribe  also  the  hours  «f  study  thereof — 
In  ^eet  to  fix  the  minimom  school  day-and 
httce,  what  any  local  school  board  has  deter- 
mined what  shall  constitute  a  month's  school 
work  in  said  courses  and  has  fixed  the  length 
of  daiily  or  nightly  session  in  which  one- 
twentieth  of  the  school  month  worlc  may  be 
performed,  such  session,  under  stibdivision 
6  of  section  1858,  shall,  for  the  purpose  of 
apportioning  school  funds,  be  considered  a 
school  day's  work,  no  matter  what  the  hours 
less  than  the  maximum  may  be  which  the 
local  board  has  fixed;  and  that  this  authori- 
ty cannot  be  interfered  with  by  the  state 
board  of  edocatlon  under  a  rule  making  an 
average  of  four  hours'  dally  attendance  a 
minimum  school  day,  with  the  reenit  that  in 
ai^portionlng  funds  to  the  school  districts  the 
school  work  in  the  night  schools,  which  nec- 
esaarily  cannot  exceed  two  hours,  shall  only 
be  credited  with  one-lialf  the  amount  which 
1*  allowed  for  a  day's  wprk  in  a  day  school. 

As  against,  this  claim,  the  position  of  re- 
spondent is  that  the  authority  to  fix  a  course 
of  study  given  the  local  boards  of  education 
confers  .no  exclusive  power  upon  them  to 
prescribe  whatever  hours  they  see-  fit  less 
than  the  maximum  as  constituting  a  min- 
imom school  day,  and  t^at  subdiyisiou  5 
does  not  imply  the  existence  of  any  such 
'*!«ht,  nor  does  it  de^ne  of  itself  what  shall 
constitute  such  school  day.  Hence  It  is 
claimed  that  a^  the  local  boards  have  not 
the  aothorlty  asserted,  and  the  Legislature 
has  not  specified  In  subdivision  5  of  section 
1858,  what  shall  constitute  a  minimum  school 
day,  since  it  only  defines  a  school  day  gen- 
erally, it  was  the  intention  of  the  Legisla- 
ture to  leave  the  matter  of  fixing  the  length 
of  the  minijmum  school  day  sesqion .  to  the 
State  board  of  education,  partlculacly  as  It 
haci  .theretofor,e  declared  what  sbonld  {Con- 
stitute .the  mib^muni  school  day. 
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'  We  are  of  the  opinion'  from  a  considera- 
tion of  the  various  sections  referred  to,  x>ar- 
tieularly  the  later  amendment  of  section  1858 
which  reflects  the  obvious  intention  of  the 
Legislature,  that  the  position  of  the  respond- 
ent is  correct 

It  is  apparent,  we  think,  under  the  general 
power  conferred  on  the  state  board  of  educa- 
tion "to  adopt  rules  and  regulations  not  incon- 
sistent with  the  laws  of  this  State  *  *  • 
for  the  government  of  public  schools,"  that 
it  has  the  authority  to  define  what  shall 
constitnte  a  minimum  school  day  for  any 
purpose,  even  for  the  apportionment  of  schocfl 
funds,  in  the  absence  of  any  law.  defining  it, 
or  power  elsewhere  conferred  to  do  so.  The 
conference  of  this  general  power  upon  the 
state  board  of  education  Is  in  harmony  with 
the  constitutional  provision  (article  9)  re- 
quiring the  adoption  of  one  system  of  com- 
mon schools  which  shaU  be  applicable  to  all 
the  common  schools  of  the  state,  and  the  term 
"system"  itself  Imports  a  unity  of  purpose, 
as  well  as  an  entirety  of  operation.  Kenne- 
dy r.  Miller,  87  Oal.  429,  82  Pac.  558.  Aside 
from  general  legislation  designed  to'  secure 
this  entirety  of  operation  and  with  a  view  to 
promote  it,  powra  to  do  so  ts  expressly  con- 
ferred on  the  state  board,  and  unless  there 
l8  some  law  which  otherwise  govem8,'it  would 
appear  that  as  this  rule  fixing  the  minimum 
school  day  oiieratee  in  the  apportionment  of 
the  state  school  fnnds  equally  and  uniformly 
throughout  the  state  without  discrimination, 
it  is  within  the  power  of  the  state  board  to 
preoerMie  it 

If  the  mle  ad<H>ted  by  it,  in  question  here, 
is  unauthorized  it  can  be  so  only  because, 
as  contended  by  petitioner,  the  various  sec- 
tions of  the  Code  upon  which  It  relies,  taken 
in  connection  with  subdivision  6  of  section 
1858,  confer  exclusive  power  upon  the  local 
school  boards  of  education  to  regulate  the 
length  of  tile  school  day  for  all  purposes, 
and  the  existence  of  this  power  precludes  the 
state  board  from  attempting  to  exercise  any 
autlM»ity  open  the  subject  of  the  regulation 
for  the  apportionment  of  school  funds.  But 
certainly  no  secticm  of  the  Code  referred 
to  by  petitioner  confers  any  such  power  on 
the  local  boards,  or  places  any  such  limita- 
tion on  the  authority  of  the  state  board,  nor 
impliedly  requires  any  such  construction. 

Particular  reliance  is  placed  on  those  sec- 
Uons  of  the  Political  Code  cited,  which  re- 
quire the  local  boards  to  prescribe  '^the  course 
of  jstudy"  for  each  grade  in  the  schools,  and 
the  argument  is  that  tlie  power  to  prescribe 
the  course  of  study  necessarily  confers  the 
power  to  determine  the  hours  of  dally  or 
nightly  session  for  the  study  thereof— thwe- 
fore  authority  to  determine  the  minimum 
school  day>  It  ts  quite  clear,  however,  what 
is  meant  by  the.  "course  of  study"  which 
these  local  hoards  shall  preseribethrouifh  ref- 
erence to  section  1666  of  the  same  Code,  in 
which  the  various  branches  to  be  taught  in 
tba  pQb\lc^hools.and  wfilcb  dmll  conatitnta 
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41ie'(!onPse'«(<:atnd|r  tberela  are  apecifloilly 
enujiuerated.  Tbe  reqalrennent  that  tba.  local 
ttoards  shall  prescribe  a  course  of  study  i»'a 
mandate  that. they  shall  establish  a  eouse 
«hieh  i^aU'  embrace  the  enumerated  branob- 
ea.  While  in  doing  so  some  measure  o<  dis- 
cretina  is  glvisQ  to  the  local  boards  as  to 
the  extent,  of  the  oourae  and  authority  also 
glTCn  tbem  to  amend  or  change  It  whenerer 
thejr  deem  iXc  aMessai?  (section  1664,  Pol. 
CoQe),  this  aiscretlea  Is  atUl  to  «  degree  coa- 
tcolled  bytheatate  board  ot  education,  as  it 
la  glTen  the  right  and  madeiita  duty  (section 
3874,  Pol.  Code) '  to .  select  the  line  of  text> 
books  in  these  enumerated  barancfaea  «.hloh 
■nfit  be  used,  by  tbe  local  boards  In  ikresorlb- 
lUg  the  course  of  study  iii:'the>s<diools  axtd 
the  use  of  which  the  state  board- must 'en- 
force. In  the' aectiotv  relied  on,  no  power  la 
exiHressly  glv^  to  do  anything  else  than  to 
prescribe  this  oourae;  AotUtag'/conferrtag  on 
them  the. exclualre.  authority' to  flx. the  time 
or  honiB  per  day  wboi  any  one  «f  the.  pie^ 
scribed  branches  shall' be  studied;  or- the 
iMigtb  of  tbe  :8ChooL  day'  «hlQh  flhaH  be 
devoted  to  the&r  atudy  as  a  «DUEse>.  it  nucy 
be  conceded  that,  from'  tbe  duty  enjoined  on 
the  local  boards  to  ^preBcribe-a.'icoiirae  of 
study,  it  must  logically  follow  that,  the  local 
boards^are.  authorized  to  detemlBe'theidal^ 
sessioit .  f  or.  the  study  of  -  ^cb' conssai  -  bxrt 
•tin  it  does  pot  legally  follow  that  t&ls 
amounts  to  an  excluslFe  Tight  to  detemdde 
that  this  aesslon  shall  constitute  a  minimum 
school  day  for  all.  purpeaesi  under  the  acbool 
lawa,  or  even  confer  exclusive  right  toi  deteir 
isiae  what  shall:  cobstltute  a  bilniininm  sc^ibol 
dayfor.the.Btut^  vt  the  cobrsetn  theschoola 
where  required.  .'^Qicre'  is  nothing'  lucon- 
siatent  iu'  requiring 'the  local  boards  r  to  -  pve- 
scHbe  a  course  of  .study  and,  on  the  other 
band,  eknpowering  theatate  board  of  educav- 
4ion  to.  detenUlne  .what  shall-  constitute  a 
mlninnnn  sidiool  day  for  its  study.  Tbe 'Leg- 
ialature^in  the  first  instance,  >  in  Tequlrlng 
the  kxial  boards  to  prescribe- aach .  a  ioutae^ 
and.  using  4he  same  language 'Botw  foaiid  in 
thtf  seetlonB,  -might  have  in-  .addition  declared 
igrtaat  should  constitate  a  Riloimiam 'Saiy  for 
the  study  tbereot .  It  would'  be  thft  duty  of 
tiie  local  boairds  tb«#eruwler-'t»  preacrtbeoa 
conrsci  the  study  oif  which  should  engage  tbe 
minimum  school  day  as  so  fixed.-  Only  the 
same  re^lt  would  follow  under  the  power 
cooferred  d&  the  state  board  to  do '  ao  and 
the 'exevolBe  (tf  it 

It  .may  not>  be  questioned  but  that,  In  the 
•baence'  of 'any  statute  or  nde  of  tbe  state 
beard  on  the  subject,  the  local  board  could 
cxerda^  the  right  to. regulate  th6  school  day 
seasltas  in 'their  respective  cities  or  counties. 
Thia  power  exists,  however,  not  by  virtu*  of 
their  .right  td  prescribe  a  course -of  atudy, 
Itiit  tinder  section  1617  of  the  Folitical  Code, 
'^Mchi'givcia  tl>em'ithe  same  authority  over 
the  achbols  in  their  district  that  is  conf€<rr6d 
«n  the  atatie  'board  over  the -public  ^hool 
tbrofigboat  tbe  btatef,  -oain^,  "to  presctfbe 


amd.entwrce  nutea  •  ,  •ti.f  for,  tb0i»}T»r% 
meat  fof  schoolsr-  within  jtbebr.dUtriqt^  .  But 
the  exeKiae '  of  .t^ia. power  la  Etabject.to  the 
ooatrpl  of  the.  ajli«ite.  boajrd  oa  that,  aubjeqt, 
because  .in >thifl,«nme  .section,  it.  is.  dieciaired 
ihat^aucb  ruiea  must  be  .Vnad.inoonaisteiit 
wltb  law  OK  those,  prcwtclbed  by  the  stat« 
boajrd'Ofi  edaea^lon."  >;  It  ta^  appsfent  frost 
this  aectioa  that,  except  as. to  tboae  matters 
Whese  expKsa  power  la  conferred,  pn.ithe.  lo- 
cal board  t».»ct  exolusiftety;  it  waa.  the^inr 
teaticn  of  tbe.IieglBlatur»<to(Bake. their  »» 
tlon,  relatlvia  ta  public  aobool  matters,  aeo- 
oBdacy  and  Bubaidlaty;lo.the  control, of  the 
state  board.  .Undes  the  aection  last  refereed 
to;  tbe  Ibcal'tioards  mlcht  fix  the  •essioa  «f 
Ote  s^Uobls  in  thair  district,  aad  beooe  de- 
termiBeiiW'bat:  sbtiuld  ooastitute  a  mlnlmim 
school. day  tharefor;'  btattJae  power  in  that 
reapect  wa9>BubaMUary.  t»  that  of  the  atate 
board'  and  aubject  to.cotattai  and: regulation 
by  i*  at  aby  thbe  that  it  [deemed  it  proper 
to.  act  In  tbe  laatttr,  and  tbe  <regril*tloa  6f 
the -state  bofard'  wouid  abrogate  any  rule 
which  mi^t  have  been..'adoBted  by  the  tocal 
boards  for  a.mlhiuam'.athod)  day^  if  la  osn- 
fllnt  with  that  pneacribed  bt>  aaid  b«anL- 

It.  is  of  DO  moment^,  in  oonsidcMag  the 
power  o(  the  atate  boaxd, 'that -it  had  hot 
deemed  It  .necessary  beretoCore  to  exerdae 
Control  ov«r  tiie  local-  sebuol'  boards  "id  tlie 
matter  of-  school  sesaioiur  or  to'  fix:  a  minlt. 
mum  day  therefor.  ■  It  simply  lindiJsatea  tkat 
the  -public  school  ajtston  tUrdughoot  the 
stalte,  te  the  -matter  of  daify  r^aeasfoaa  of 
schools  aa  hbretofore  pv6v«Riag,  wais  iao  es- 
tabliahM  'by  the  local  bbaidls  as  to  render 
ati<y  vtfle  of  th6 '  state  board  oa  the  abbject 
utauecesshry.'  In  -  fact,  aa  \a'  such  -  a- '  Beeslon 
the^tate  board  haa  hot  undertaken  new  to 
Interfere  with'  Its  regiulatlon  by  the  local 
Bchbol- aiitbcfrlMes,  but  '^ibply  tA -define  a 
Bfihim«ia  lichool  day  foi^  the  purpose  of  hp- 
portlrittin^  th^  abhool  money  under  the  new 
aystem-  Of  ap^rtionment.-  Under  the  old  aya- 
tem  the- apportionment-  wafa  made- on  the 
baalB  of  the  number  of'  tieohtia  chUdriMi'-  in 
ttte  iachfool  dlstrirt,'  W*tether  tBe^  actually  at- 
teftded  thft'  sch6ola  thereof  dr  not,  and  th* 
reniainlng  money  wa«  apportioned  •<*  th* 
bksis  of'' thb  average  dalty  attendance,  regard^ 
leas  df  how  kmg  tfifepopHs  remained  at  the 
schitol'-sefiaion  or  bowibn^a  aesalob  6f  achool 
wa*  prescribed.  The'iehool'  dai?  under  that 
syatem  'Was  of  -no  Importahce  eiccepC  to  aa^ 
certain  th6  average  dally  atteridahce  ifor  tbe 
liurpose  of  distributing  the ''■sKr^lUs  money 
hfter-  the  apportionment  'on  the  ieensuii  basis, 
aUd  the  length  of  the  scho($l  aesslon  was  ot 
no  impottance  for  any  pu'rpoae. 

Under  the  ne'w  syatem  provided  for  by  the 
amendment  to  section' 1858,  making  tbe  "unit 
of  a-*ferage  daily  attendance"  the  exact  baris 
of  apportion  men  t,  'the  minimum  scb6ol  day 
■became  a'n  important  factor  in  calculating 
the 'appolrtlonment,  and,  on  the  assumptloa 
that  iio  such  day  had  been  fixed  by  the  Leg- 
I  ialature,  or'pow«r  'rested  elsewhere  to  deter- 
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mlse  It,  ttke  state  board  undertook  to  fix  It 
Having  the  genetal  pow«r  to  cegulate  for  tbe 
public  Bcbool^  tbrougbout  tbe  state,  It  could 
pass  any  rule  or  regulation  for  that  purpose 
wblcb  U. deemed  necessary,  unless  constrain- 
ed by  some  statutory  .provision.  It. cannot  be 
saM  tbat  tbe  fixing  of  a  tnlnlmum  scbool  day 
for  the  purpose  of  apportioning  statie  scdaool 
funds  is  not  a  proper  part  of  tbe  goveniment 
of  tbe .  public  scbool  system.  Nor  do  we  uur 
derstand  petitioner  to  claim  tliat  tbe  powers 
conferred  upon  the  state  board,  are  not  com- 
prehensive enough .  to.  embrace  authority  to 
fix  a  minimum  school  day  for  all  purposes. 
Including;  tbe  apportioament  of  the  school 
fpnds,  la  the-f^bsence  of  any.  l^^latlon  on 
the  subject  .  The  claiip  only  is  that  the  pow- 
er has,  i  bees,  eixdustve^  conferred  on  tbe 
local  boards,  and  the,  daily  scbool.  session  aS' 
fixed .  by  them,  la  xe^ogalBed .  iu .  sobdivisioii  5 
as  a  minimum  school  .day  t(H  the  purpose. of 
apportioning  the  state  scbool  fund.  This 
claim  of  exclusive- power  vested  in. the  local 
boards,  for  the  re^sonsg^ven  above,  we  deem 
untenable,  and,  unless  there  is  ,son)e  merit 
in  the  clalp», of.  petitioner  under  sutMjlvialoa 
6,  we  are  satisfied .  that  the  estate  board,  in 
the  exercise  of  its  paramount,  authority  re- 
8pe(;ting  tbe  public  schools  of  the  state,  had 
tbe  risht  to  fidopt  the  rule  in  question,  de- 
ciarlvg.  what  should  constitute  f  minimuxn 
adiobl  ,day. 

Ap  to.  subdivision  5  of  section  1858: ,  The 
pWPQse  of  addipg.  this  subdivision  to.tbf>  sec- 
tion wUl  be  readijy  observed,  ..'V^ile  this 
amended  section  made  the  "unit '.of  .average 
dally  attendance"  the  basis  of  apportionment 
for  the  state  fiinds,  it  did  not  define  what 
was.  meant  .thereby,  and  subdivision .  6  was 
added  foi;  that  pur^se.  In  sq  4?finlng  It 
it. is  fitated  .therein  that  "a  pehobl  day  is 
hereby  cqna^.ued  and  declared  to  be  that  por- 
tlw  of  the  calendar  dayn  or  nights  In  which 
one-jfwenUe^b,  o^. '  ^l^e  .-  work  of  the .  school 
month  may  , be.,  performed."  Petitioner  con- 
tends tl^at  tbei^eb^  tlie  minimum  scbool  day 
was  fixed;  that  the  declared  Intention  of 
tlie  X/eglslature  was  to  make  the  unit  quan- 
tity of  dally  work'  as  fixed  by  the  local 
bo9.rd3  govern  as  to  such  day  for  the  purpose 
of  Apportionment.  But  If  this  was  its  Inten- 
ttoa, .  certainly  the  language  used  does  not 
Clearly  or  deitoitely  express  it,  or  really  ex- 
press it  at  all.  All  that  Is  declared  Is  tbat 
a  school  day  Is  that  portion  "in  which  one- 
twentieth  of. the  work  of  the  school  month 
may  be  performed,""  and  after  the  definition 
has  been  read  the  inquiry  still  presents  Itself, 
Wliat  is  the  mlnimuhi  school  day?  There  is 
nothing  clear  or'  detemrinatlve  on  the  sub- 
ject in  tbe  language  used.  The  most  tbat 
can  bi  etaid'  for  it  Is  that  It  defines  a  school 
day  generally.  When  the  I«gl8lature  bad 
occasion  to  deflme  a '  maximum  School  day,  it 
defined  it  plainly  and  on  a  basis  of  hours, 
and  if  li  bad  int^ded  to  itself  define  a  mlni- 
mnm  school  day  in  this  subdivision  5,  we 
would  AatOMily  ex)i>ect  to  find  it  defiaed  on 


a  simUar  basis  of  time    If  it  was  inteodad. 
to .  d^art  from  this  standard  previously,  em- 
ployed and  provide  for  some, other,  we  would 
look  to  find  some  clear  expression  of  that  iur 
tention^    In  otlker  words,  if  it  was  intended  i 
tbat  tbe  quantity  of  a  scbool  day's  work,  «# . 
it  might  be  variously  fixed  by  the  difFerent 
local   boards   throughout   the   state,  should 
constitute  a  minlnmra  school  day,  we  would 
expect  to  find  something  definite  to  that  ef- 
fect.   But  we  find. in  the  subdivision  nothing 
of.  tbe  kind-     It  contains  no  expression  of 
intention  to  define  tbe  minimum  school  day. 
on  the  basis  of  .quantity  .^  daUy  work  as 
fixed  by  tbe  local  school  boards,  or  on  such  a 
haaip  at  all;   nor,  on  tbe  other,  hand,  does, 
the  language  contain  the  slightest  suggestion 
that  time  or  hours  of  dally  session  be  nu(de>. 
the  basis.    It  simply  does  not  define  the  mlnm 
Imum  .school  day  ,at  all,  nor  declare  ami.' 
stsAdard — ^whether  the  unit  quantity  of  work 
or  the  unit  of  time— whereby  it  shall  be  fix-' 
ed.    If  .it  had  Intended  to  define,  a.juinimum 
day  Itself,  or  to  ^lare  that  the  unit  quan- 
tity «t  daily,  work,  as 'the  local  scbool  boards/ 
throughout  the  state  might  Tsriovsly.  detei^-., 
mine  the  period,  for  its  idally  performanc«w' 
should  constitute  a  xninlmiuu  school  day,  i^i 
tbat  the  time  or.  hours  .fiSi  the  unit  of  ,tl^, 
basis 'ffbould  not  be  employed,  for  that  par< 
pose,  it  was  a. very; easy  thing  for.  the  Legls-., 
lature  to  have  plainly ,  sadd  so,    An  entlfoi 
absence  of  any  statutory  declaration,  or  th». 
presence  of  any  language  from  which  it  can. 
be  reasonably  inferred,  strongly  implies  that: 
it  did  not  Intend  to  .declare  anything  on  the 
subject  of  a  mtnluMim  school  "day,  or  provide, 
any  standard  nnder  which  It  ahomld  beder- 
tenolQedt  but  to  leave  the  whole  matter  to 
tbat  body  which,. i«  the  absence  of  any -direct  r 
l^ialation  .on  the . subject,  was,  empowered 
to   deal  with  it,  namely,  .ti>e  .state  school, 
board.    It  doubtless  concluded  that,  the  board 
charged  with  the  duty  of  regulating  tbe  pub-, 
lie  schools  would  be  in  a  much  better  posi- 
tion than  Itself  to  regulate  that,  subjects  It 
was  not  necessary  for  the  laegislature  toprc^. 
vide  all  the  details. in  its  legislation  on  the 
new  system  of  apportionment    Having  legis-. 
lated  on  that  subject  as  far  as  it  deemed 
reasonably  practical,  it  could  leave  the  mat-' 
ter  of  the  length  of  dally  sesjlons  of  tbe 
schools — or  the  fixing  of  the  minimum  day — 
to  the  discretion  of  the  state  board. 

Tbat  its  purpose  was  to  do  so  we  think., 
is  quite  apparent  when  we  consider  tbe  In-^ 
tention  of  the  Legislature  in  establishing  the 
new  system. of  apportionment  of  the-  state' 
funds.  Under  the  old  method,  the  8pportion<- 
ment  thereof  was  based  on  tbe  number  of 
census  cbUdrflnilntbe  district  whether  they- 
attended  the  schools  or  not  and  the  surplus' 
distributed  on  the  bMls  of  average  daily  at-: 
tendance,  independent  of  any  colisi<terBtkHi 
of  the  time  the  ,pnpUs  spent  in  sphool,  Dn-. 
der  this  system,  in  the  more  populous  'dls« 
teletB  of  the  state,,  where. census  children  at-, 
tended  private  schools  and  did  not  attend  tt|« 
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publh!  schools,  these  children  were,  however, 
enumerated  and  entered  into  the  basis  upon 
which  such  districts,  to  that  extent,  unneces- 
sarily participated  In  the  state  school  fund, 
t6  tbe  disadvantage  of  less  populous  districts 
and  whei'e  the  schools  were  better  attended, 
while  under  the  same  system  distribution  of 
the  surplus  fund-  was  made  ou  a  basis  of 
average  daily  attendance,  irrespective  of  the 
length  of  time  the  children  spent  at  the  dally 
seesions  or  how  long  those  sessions  lasted. 
Under  the  new  system  the  basis  of  apportion- 
ment is  radically  changed;  and  but  o&e  basis 
provided  for,  namely,  the  unit  of  average 
daily  attendance.  The  general  intention  of 
the  Legislature  was  to  establish  a  more  defi- 
nite and  exact  and  apparently  a  more  fair 
and  equitable  method  or  basis  of  apportion- 
ment than  previously  obtained;  to  apportion 
the  funds  to  the  schools  In  proportion  as  the 
necessary  cost  and  expense  of  their  main- 
tenance as  represented  by  the  nnit  of  average 
daily  attendance.  While  providing  generally 
a  basis  to  attain  that  end,  no  standard  by 
which  the  unit  of  attendance  should  be  meas- 
ured was  fixed  by  th6  Legislature.  As  we 
have  said,  It  was  not  necessary  that  it  should 
legislate  as  to  the  details,  for  a  board  exist- 
ed, empowered  to  farther  the  intent  by  its 
separate  action,  and  in  making  the  rule  IB 
question  the  state  board  did  so  by  establish- 
Ing  a  minimum  stihoot  day  based  upon  time 
as  the  unit  under  wUich  the  apportionment 
should  be  made.  There  can  be  no  question 
but  that  this  standard  was  a  proper  and  defi- 
nite one.  '  It  is  that  which  is  generally  em-' 
ployed  in  edU<:atiohRl  matters  wheife,  as- 
pointed  out-b^  respondent;  high  school  pupils 
are  credited  to  the  state  mlverslty,  and  that 
university  Itself  credits  its-  students  upon 
"units,"  signifying  so  nlany  -hours  of  work  In 
the  classikidm  during  the  teirm.  This  is  a 
proper,  aldequate,  and  definite  standard,  ca>- 
IMible  of  being  sostained  on  various  consid- 
erations, if  It  Were  necessary  here  to  do  so. 
In  fact,  the  complaint  is  not  that  It  is  not  a 
definite  or  proper  standard,  but  that  it  Is 
too  definite  as  applied  to  the  night  schools. 
But  definlteness  and  'exactness  as  to  all 
schools  was  the  very  matter  which  the 
Legislature  contemplated;  to  remove  under 
the  new  system  the  laxity  which  prevailed 
under  the  old,  by  precluding  particular 
schools  throughout  the  school  districts  or 
classes  of  schools  therein  which  are  main- 
tained either  daily  or  nightly  for  but  one  or 
two  hours,  or  even  a  less  period  of  session, 
from  receiving  the  same  apportionment  as 
those  conducted  for  longer  hours  or  for  the 
maximum  time.  While  it  is  true  that  under 
the  Constitution  the  day  and  night  elemen- 
tary schools  are  placed  on  an  absolute  equal- 
ity, this,  as  far  as  tiie  apportionment  of 
school  funde^  for  tb^  maintenance  is  con- 
cerned, only  means  that  no  discrimination 
lAoiiia  be  made  between  them.  This  rule  of 
the  state  board  makes  none.  It :  (H>erates 
equals  and  uniformly. i^on  iril -schools  utton 
the  basis  of  average  daily  attendance  calcu- 


lated under  ttie  established  ralnliinim  ((chool 
day.  On  the  theory  of  petitioner,  as  the  day 
schools  are  conducted  for  at  least  four  hours 
and  night  schools,  admittedly,  tor  n(>t  exceed- 
ing two,  the  former,  in  order  to  get  the  same 
apportionment  as  the  latter,  would  be  com- 
pelled to  maintain  a  session  of  twice'  the 
length.  This  would  create  a  decided  lactt  of 
uniformity  and  constitute  a  discrimination 
In  favor  of  the  night  as  against  tfte  day 
schools  which  it  was  designed  by  the  Legis- 
lature under  the  new  system  of  apportion^ 
ment  to  prevent,  and  which  is  etTectnaliy  pre- 
vented under  the  mle^  of  the  state  board. 

The  beneficence  of  night  schools  is  onques- 
tloned;  but  It  is  to  be  noted  that  th^  exist 
almost  entirely  in  the  large  ctttes,  are  for  the' 
benefit  particularly  of  the  resMetats '  thereof, 
and,  in  the  nature  of  things,  as  their  sessions 
do  hot  exceed  two  hours,  the  expense  of'  their 
maintenance  cannot  eq'ual  that  of  the-  day 
schools  having  sessions  of  twice  that  length. 
Under  section  1861  of  the  Political  Code,  "the 
state  school  fund  mast  be  used  for  no  other 
purpose  than  the  payment  of  the  salaries  of 
teachers  Of  primary  and  grammar  stdioots," 
being  the  day  and  evening  elementary  schools. 
The  principal  element  In  the  expense  of  the 
maintenance  of  schools  is  the  salary  of  teach> 
ers,  to  t>ay  whi6h  the  state  fund  nniSt  h^  de- 
voted, and  this  expense  Is  based  on  the  ilnra- 
tionof  their  employment.  Necessi^rlly,' this 
cannot  be  the'  same  as  between  teacbetfa  em- 
ployed In  the  nlgbt  and  day  schools,  tM,'1ti 
the  ordlitary  course  of  things,  the  teacher 
employed  but  one-half  the  time  that  another 
is  employed  receives  but  one-half  the  compen- 
sation. 

Under  'these  drcumstances,'  We  would  hard- 
ly expect  tt). find  the  Legislature  in  MibdW- 
sion  5  deciarlng.  either  exp^essIy  or  implied- 
ly, tbat  the  unit 'qnantlty  of  school  work  pre- 
scribed to  be  dally  or  nightly  perforbred  by 
the  local  school  board,  n6  thAttir  how  lim- 
ited its  sessions  for  the  performance  thereof 
might  be,  should  constitute  a  minlmuni  school 
day  for  the  purpose  of  equal  apportionment 
of  the  school  funds,  with  schools  holding 
longer  sessions  or  Impliedly  declaring  against 
the  fixing  of  the  minimum  school  day  on  the 
time  or  hour  basis. 

It  is  of  no  moment,  on  the  question  of  the 
authority  of  the  state  board  to  fix  such  school 
day  for  purposes  of  apportionment,  to  con- 
sider how  the  rule  adopted  has  affected  the 
efficient  maintenance  of  the  night  schools. 
No  such  question  is  involved.  It  is  simply 
one  of  power  and  authority  of  the  board  to 
make  the  regulation,  and  In  the  absence  of 
any  express  legislation  on  the  subject  or  au- 
thority vested  In  the  local  boards  to  deter- 
mine it,  we  are  satisfied  that  the  state  board 
had  this  authgrlty  and  that  the  rule  In  ques- 
tion Is  valid.  , 

The  application  for  the  writ  is  defied. 

We  concur:  SHAW,  J.;  4:N€1BLL0TTI, 
J.;  SLOSS,  J.;  MELVIN,  J.;  HENSHAW,  J. 
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LAJiB  et  aL  v.  WII/KB.    (Civ.  1,100.) 

(District   Court    of   Appeal,    Second   District, 

California.    June  19,  1912.    Rehearing  De- • 

nied  by  Supreme  G»art  Aug.  16*  1812.)   . 

1.  Appbal  and  Erbob   (S  1010*)— Rk view— 

QuEsmoKs  or  Fact.  ,• 

Where  there  is  some  competeut  evidence 
to  support  each  finding  of  the  trial  court,  it  is 
not. within  the  province  of  the  Court  of  Ap- 
peal to  weigh  the  testimony,  thereby  substi- 
tuting its  judgment  for  tliat  of  the  trial  cAurt. 

[Ed.  Note.-r-For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  K  3979-3982;    Dec.  Dig.  { 
IplO.*] 
Zl  Evidence  (|  269*)— Admissibilitt— Dec- 

UlltATIONS.  t 

In  an  action  to  set  aside  a  deed  of  a 
decedent  for  fraud,  undue  influence,  and  iacl( 
of  mental  capacity,  declarations  jot  the  dece- 
dent some  time  before  its  execution  with  ref- 
erence to  the,  .disposition  be  intended  to  make 
of  his  property  was  competent  as  bearing  ou 
his  mental'  condition,  but  not  to  prove  .fraud 
or-  undue  influence. ..  >  - 

(Bd. '  Note.— For  otli«r  casest  see  Evidence, 
Cent  Dig.  }|  1063^1067;  Dec.  Dig.  I  289.*] 

8.  Evidence  (i  501*) -Opinioks- Mental 

Condition. 

In  an  action  Involving  tfie  .mental  condi- 
tion of  a  deceased  person  on  a  particular  date, 
an  intimate  acquaintance  may  exptess  his  opin- 
ion of  hlB  mental- condition  whKi  followed  b^ 
a  statement  of  the  facts  npoa  which  his  opin- 
ion is  based  tendin'g  loahow  his  mental  condi- 
tion at  that  time,'  Uk  -^mdnths  preceding,  and 
on  the  day  fbllowitig  the  dite  in  question. 

[Ed.  Note.— For  othet'  cases,  s«e  Evidence, 
dent.  Dig.  SS  2292-2305;    Dec.  Dig.  |  501.*] 

4j  New  Tbial  (|  lOS*)— Newlt  Disoovebeh 

EYIDKHCEr-MATkBIALITT. 

"  A  new  trial  should  not  be  granted  for 
nvirly  discovered  evidence  unless,  it  is  of  such 
a  .character  as  to  render  a  different  result 
probable  on  the  new  trial. 

(Ed.  Note.^Vor  other  cases,  see  New  Trial, 
Cent.  Dig.  H  2X8,  227;   Dec.  Dig.  i  108.*] 
5.  Appeal  and  Erbok  ({  981*)— Dibcrktion 

or  Tbjajl  Coubt— N.EW  Trial. 

On  a  motion  for  a  new  trial  on  the  ground 
of  newly  discovered  evidence,  the  trial  court  ex- 
enrcise*  a  discretionary  power  which  will  not 
be  interfered  with  except  when  manifest  abitse 
is  apparent, 

(Eld.  Note. — For  other  cases,  see  Appeal  and 
Error,  Ceiit.  Dig.  |  38T6;   Dec.  Dig.  }  981.*] 

Appeal  from  Superior  Court,  Los  Angeles 
County;   George  E.  Church,  Judge. 

Action  by  A.  W.  Lamb  and  others  against 
Frederick  G.  Wllke.  Judgment  for  plain- 
tlffiB,  and  defendant  appeals.    Affirmed. 

.  H.  T.  Morrow  and  A.  R.  T.  Truex,  for  ap- 
I>ellant  Joseph  Scott,  James  L.  Irwin,  and 
Gray,  Barker,  Bowen,  Allen,  Van  Dyke  & 
Jutten,  for  respondents. 

ALLEN,  P.  J.  Action  to  set  aside  a  deed 
executed  by  one  James  D.  Watson,  deceased, 
to  appellant  while  deceased  was  of  unsound 
mind  and  acting  under  undue  Influence  of 
appellant.  Plaintiffs  and  respondents  are 
nephews  and  nieces  of  the  deceased.  The 
action  was  tried  by  tlie  court,  which  finds  all 
of  the  material  allegations  of  the  complaint 
to  be  true;   tliat  Watson  was  of  the  age  of 


76  years  ai  the  time  of  "the  execution  of  the 
deed  and  was  of  unsound  mind  and  incompe- 
tent to  make  a  contract;  that  at  such  time 
he  did  not  possess  a  mind  sufficiently  clear 
and  strong  to  enable  him  to  know  and  under- 
stand the  nature  of  the  act  li  which  he  was 
then  engaged,  or  to  know' and  recollect  those 
who  wer^the  natural  objects  of  his  bounty: 
that  at  the  tline  of  the  execution  of  ithe  deed 
he  Was  sick  and  suffering  from  a  disease 
causing  his  death  two  days  thereafter;  that 
he  Was  'uppn  his  deathbed  when  the  dee4 
was  sighed ;  that  deceased  had  no  independ- 
ent advice,  but  acted  solely  upon  the  induce- 
ment and  advice  of  defendant ;  that  no  con- 
sideration was  paid  for  the  deed;  that  at  the 
time  of  the  conveyance  of  said  property,  and 
for  some  time  prior  thereto,  Watson  implicitly 
confided  in  and  trusted  defendant  and  whol- 
ly depended  upon  defeildant's  advice  and 
counsel  In  matters  of  business,  and  a  dela- 
tion of.  trust  and  confidence  existed  between 
them;  that  said  deed  was  delivered  and  re- 
corded on  the  24th  day  of  January,  1908,  the 
day  succeeding  the  date  of  Its  execution  and 
the  day  preceding  the  date  of  the  death  of 
the.  grajitor;  that  defendant  Immediately 
took  possession  of  the  property;  that  Watsop 
did  not  know  the  nature  or  consequence  of 
his  act.  and  was  Incapable  of  understanding 
Its  focce  and,  eCCect  at  the  time  of  the  execu- 
tion, ot  th»  deed, ,  and  wa«  not  then  of  sound 
and  disposing  jpoind.  The  court  set  aside  the 
deed,  ai»d  from  this  judgment  and  an  order 
donyluK  a  new  trial  defendant  appeals. 
,  {11  'Xbe  principal  8peclficatlon^  presented 
by  appellant  relate  to  the  Insufficiency  of  the 
evldeifce  to. Justify  t^e  findings.  No  good 
purpose  would  be  served  by  incorporating 
herein  a  rCsumfi  of  the  evidence.  We  think 
it  auffldent  to  say  that  a  careful  examina- 
tion of  the  entfre  record  demonstrates  that 
there  was  some  competent  evidence  before 
the.  court  Justifying  eadi  and  every  finding 
by  tlie  court  made.  The  cause  was  tried  hy 
a  learned  Jurist,  competent  to  weigh  the  tes- 
tlmony  and  consider  the  force  and  effect 
which  should  be  given  the  statements  of  wit- 
nesses. These  witnesses,  whose  statements 
were  conflicting  and  irreconcilable,  were  be- 
fore the  trial  court,  and  It  determined  to 
wliat  statements  credit  was  due,  and  It  is 
not  within  the  province  of  this  court  to  weigh 
the  testimony,  thereby  substituting  its  Judg- 
ment for  that  of  the  trial  court. 

[2]  Appellant  claims  prejudicial  error  on 
account  of  the  action  of  the  trial  court  in 
permitting  the  witness  Lnndregan  to  testify 
to  conversations  had  with  the  deceased  some 
time  before  the  execution  of  the  deed  with 
reference  to  making  a  disposition  of  his  prop- 
erty. It  may  be  conceded,  "where  the  tes- 
tator was,  beyond  question,  of  sound  mind, 
such  statements  were  entitled  to  no  weight 
at  all,  In  the  absenceof  proof  of  influence  as 
to  the.  very  testamentary,  act"    ,In  ^e  Mc- 
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DeTltt,  9S  0*L  IT.  ao  Pae.  101.  Wlin«  mdi 
dedaratlQiu  u«  not  admU»ib]«  to  proTe  nor 
4u»  luflnence  or.  fraud  charxe<l,  tb^y  are, 
however,  admlaslble  to  prove  the  itat*  of 
inlsd  or  inental  capacity.  One  of  tlu  chief 
allegations,  the  thing  noet  relied  upon,  waa 
the  matter  of  the  grantor'a  aonndneas  of 
mind  at  the  time  of  the  execution  of  the 
deed.  Aa  raid  In  Estate  of  Arnold,  147  Cal. 
683,  82  Paa  256:  "The  external  facta  con- 
Btltntlng  the  exercise  of  undue  Influence  must 
be  established  bj  other  evidence  than  the 
declarations  of  the  testator.  Bis  declara- 
.tlons  are  incompetent  to  show  either  that  the 
tnfl.uHice  was  exercised,  or  that  it  affected 
his  actions,  and  are  Inadmissible,'  except  as 
they  may  Illustrate  his  mental  state,  and 
give  a  picture  of  the  condition  of  his  mind 
Contemporaneous  with  the  declarations  them- 
selves." See,  also.  In  re  Calkins,  112  Cal. 
SOI.  44  Pac.  6Y7.  The  whole  narrative  ob- 
jected to  went  more  toward  establishing  the 
mental  condition  of  deceased  than  that  of 
anything  else,  and,  in  so  far  as  it  tended  to 
establish  his  mental  condition,  it  Was  in  our 
(pinion,  competent  evidence. 

()]  It  is  also  claimed  the  court  erred  In 
permitting  the  witness  Lnndregan,  who  was 
shown  to  have  long  been  a  familiar  and  ih- 
timate  acqualdtdrice,  to  testify  as  to  his  opin- 
ion of  the  mental  Condition  of  deceased  on 
the  day  preceding  the  execution  of  the  deedi 
This  opinion  was  followed  by  a  statement  of 
facts  upon  which  such  Opinion  was  tmsed, 
not  only  Ending  to  show  his  mental  condi- 
tion on  that  day,  but  for  taionths  preceding 
and  upon  the  day  succeeding  the  execution 
Of  the  dMd.  W^  think '  there  was  no  etrrOr 
which  intervened  on  account  of  the  adinls- 
•lon  of  such  evidence. 

[4,  f  ]  It  is  flhally  claimed  by  appellant  that 
the  court  erred  in  denying  his  motion'  tot  a 
new  trial  based  upon '  affidavits  disclosing 
newly  discovered  evidence.  The  moat  that 
can  be  said  of  these  affidavits  Is  that  they 
tended  to  show  that  upon  a  new  trial  defend' 
ant  would  be  able  to  establish  that  the  statte- 
ment  of  plalntlflCs'  chief  witness  as  to  the 
amount  Watson  received  from  a  certain 
crop  waa  untrue,  and  that  the  statements 
made  by.  Watson  to  such  witness  as  to  the 
«wnwsh1p  .  of  certain  horses  were  untrue. 
Under  the  rule  that  newly  discovered  evi- 
dence should  be  of  such  character  as  to  ren- 
der a  different  result  probable  upon  a  new 
trial,  and  such  question  bebag  one  to .  be  de- 
termined by  the  trial  court  in  the  .exercise 
of  a  discretionary  power,  which  iwwer  will 
not  be  Interfered  with  except  when. manifest 
abuse  is  apparent  (Oberlaoder  v.  Flxen  & 
Co.,  129  Cal.  692,  62  Pac.  254),  we  are  unable. 
.  as  said  by  the  court  In  People  v.  Buckley, 
143  Cal.  392,  77  Pac.  176,  to  say  "that  it  Is 
clear  that  the  proposed  evidence  would  ren- 
der a  different  result  probable."  We  are  of 
the  opinion  tha(  the  entire  record  develops 


evidence  in  support  of  the  flndlnga,  that  raA 
findings  are  saffldent  to  support  the  Judg- 
ment, and  that  no  preludidal  error  Inter- 
venes. 
Judgment  and  order  afltrmed. 

Wt  concur:   JAMES,  J.;   SHAW,  X 


(u  Cal.  App.  my 

PEOFLB  V.  SCHENONB.     (Or.  180.) 
(Distriet  Court  of  Appeal,  Third  District,  Cal- 
ifornia.    June  17.  1912.) 

L  Falsi   Panxnan    (|   16*)— Labcbitt    (| 
14*)— DisriNouisinHO  ELBiitirra. 

An  instmction  that  the  ilistinction  bet#e«n 
larceny  and  obtainini  money  by  false  pretens- 
es turns  on' the  qttestlon  of  title,  that  if,  when 
the  taking  is  coniommated  by  the  ate  of  a 
trick,  artifice,  or  device,  the  complaining  wit- 
ness being  deceived  by  the  act  or  representa- 
tioni  of  Ae  defeadaat  parts  not  only  with  the 
poasesiion,  but  also  wim  the  title  to  his  prop- 
erty, the  offense  ii  obtaining  property  by  false 
pretenses,  bat  if  the  CMKplaining  witness  oaly 
parts,  and  only'  Intends  t«  part,  with  the  pos- 
session of  his  property  and  not  with  the  atle, 
the  offense  Is  larceny,  was  terreet 

[Ed.  Note.— For  other  cases,  see  False  Pre- 
tenses, Cent  Dig.  II  20,  25;  Dec.  Dig.  J  16;*. 
Larceny,  Cent.  1^^  84-88;  Dec.  Dig.  f  14.*] 

a.  FAuns  FBBmtsn  (|  16*>— Iwlmbrt  d  14*> 

— CoMnDKNOE  OA)a<~Sinmaia*. 

CompteimiBt  latr«ste«i  his  monav  to  de- 
feadaat with  the  tudaastaading  that  defendant 
and  his  ooafaderats'B.  ware  each  to  coattihute 
a-  like  sum.  to  a  oosumd'  (and  to  be  need  for 
the  sdvaatagt'of  sU.  Neither  defendaat  nor. 
B.  coDtribu'ted  anythhig  to  the  enterprise,  but 
retained  coiapiaiaant's  aoMy.  BeU  that,  ootH 
contributions  had  l>een  mad*  by  detendaat  and 
B.,  the  title  to  complainaDf  ■  money  remained 
In  him  and  wye  the  sabject  «f  larceny,  aal 
hence  the  witbhoMiag  thereof  coostltated  lar- 
ceny and  not  false  pretenses. 

[Ed.  Note.— For  other  osms,  siee  False  Pre- 
tenses, Ceat  tNg.  M  20^ -25:  Dec. Dig.  J  16^- 
Umeny,  Cent.  Dig.  U  84-38;   DacJMs,  |  14.*] 

Appeal  from  Superior  Court,  San  JoaqnlB 
County;   a  W.  Norton,  Judge. 
'  Manoel  Schenoae  was  oonvloted  of  grand, 
larceny,  and  be  appeals.     Affirmed. 

Webster  &  Webster  and  S,  N.  Blewett,  for 
appellant  U.  &  Webb,  Atty.  Gen.,  and  J. 
Charles  Jones,  for  the  People^ 

BURNETT,  j.  The  defendant,  having  been 
convicted  of  grand  larceny,  appeals  from  the 
Judgment  and  the  order  denying  his  motioni 
for  a  new  trIaL 

The  principal  contentlbns  of  appellant  are 
that  the  court  erred  ^n  the  matter  of  Instruc- 
tioBs  and  that  the  defendant  was  entitled 
to  an  acquittal  for  the  reason  that  the  of- 
fense, if  any,  was  that  of  obtaining  money 
by  false  pretenses,  instead  of'  grand  larceny. 

[i]  Appellant  concedes  that  "it  would  be 
very  difficult  for  us  to  point  out  the  spedflo 
particulars  wherein  the  Instructions  preju- 
dice the  substantial  rights  of  the  defendant" 
As  might  be  expected  from  this  statement, 
we  find  no  less  difficulty  in  the  premises. 
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mM  Mat  to  whlcU  ape(Anl  attefttloa  ii»  ^- 
reote4 — that  Is,  th«  tniportaii«e  of  Instnictl&K 
tlM  Jury  clearly'  In'  ref«iMee  to  tlM  Olatlnc- 
ttdn  betweed'  theBe'  ttra  Alffertot'  oBitti0e»-^ 
received  due  confiidemtiot  Team  tbe  CAntt. 
For  Instance,  It  was  declared:  "^he  distinc- 
tion which  the-  law  makee  between  larceny 
«nd  obtaining  money  by  talse  pretense^  turns 
on  the  qaestlon  of  title. .  If,  when  the  tak- 
ing Is  consumnated  by  tbe  use  of  tridi,'  ar- 
tlflce,  or  devtee,  the  complaining  wttness, 
being  deceived  by  the  acts  or  repregentattons 
of  the  defendant,  parts  not '  only  with  the 
possession,  but  «l8o  'with  th<e  title  to  hfei 
ivoperty,  tbe  offtase  Is  that  01  Obtaining 
property  by  false' pretenses;  bat^  the  com- 
plaining witness  ofaly  parted  and  Intended 
only  to  part  witU  the  potoesslon  of  bis  prop- 
erty, and  not  with  the  title,  the  offense  Is; 
larceny."  This  proposition  was  Somewbat 
elaborated  in  othier  Instructions,'  And  the 
Jiiry  weire  expressly  charged  that:  "Tbe  bnr- 
don  Is  upon  thie  prosecution  In  this  «bse  to 
pmtb  tbe  offence  charged,  and  if  the  prose- 
cution falls  to  prove  that  tbe  defendant  com- 
muted the, crime,  of  larceny,  even  though  the 
eWd^nce  may'  tend  to  prove  some  other 'of- 
fense, you  must  find  the  defendant  not  guilty, 
and  if  you  believe  from  the  evidence  that 
at  t^e  time  the  complaining  witnesp,  G;  Sa- 
lon!, parted  with  .the  possession  of  the  ^137, 
he  also  at  the  same  time,  parted  witb  tbe 
title  to  the  same,  although  the  same  was 
Induced  by  fraud,  mfttejiresentatlon,  or  ar- 
ttflce  on  the  part  of  tbe  defendant,  neverthe- 
less I  instruct  you  to  acquit  the  defendant." 
•Indeed,  tbe  Jury  were,  fully  and  correctly 
instructed  upon  every  phase  of  ilte  caee  nec- 
'essary  for  l^elx .  enUghtepsaent,  and  no  er- 
'tori:was.  committed  la~  refusing  certain  in- 
Mr^cMons'  proposed'  by  the  defenflant. 
;  t2].;lt  is  equally  clear  that  tt\e  verdict 
finds  support  ik  tbe  evidence.  It.wasia. .rea- 
sonable Inference  from  all  the  facts,'  as  Im- 
pU,ec^,  In  ,  the  ^  .verdict,  that  the  complaining 
witness  .did  not  intend,,  at  the  tJLute  qt  the 
transaction,  to  vest  In  the  de{eadast>ttie  tl- 
.tle  to  the.  money  in  question,  aud  thftt  i,t;  was 
the  defendant's  pwpoee  at  a}k  tlmep^to  ob- 
Jtain  possession  of  tbfe. money,  by:  tcidk  and 
device,  and  afterwards  >  ajqpropriate.  It'  toi  bts 
own  utcl  Tb»  .mane]*  was  intrustsdntorthe 
defendant  with  the  understanding  tlKit  he 
and  ihip  confederate,.. one  BallQ,  were,«ach 
to. contribute  a  like  amowit.to. the  coRin^on 
fund  to  be  used  for  tbe  advaatage  of  alU .  Jt 
Is  probably  unnecessary  to  add  that  neither 
the  defendant  nor  Ballo  contribifted  any- 
4biBK  to  the<eomiBon  enterprise,  and:  until 
tiiejr  did  «o  the  Atle  to  the  money  renmined 
In  theptosecnttng  wttness  and  was  the  «ub- 
Jeet  of  larceny.  The  pHtfclple  gov«ming  srieh 
cases  Is  fully  discussed'  in  People  v.  Delbos, 
146  ChI.  737,  81  Pae.  131,' and 'People  v;  At-; 
•noia,  IT  Cal.  App.  «8,  118  Pad  72»,  and  we 


deem'U  unnecessary  to'  a'dd'^to'  what  is  there- 
in stated. 

The  case  here.  In  bi4ef,  is  that  of  a  slick 
swindler  who,  1^  means  ot  cajolery,  mlsrep- 
TSsttitatlons,  and  dalliance  wltb  an  easy  vic- 
tim's weakness  for  lienor,' secured,  with  the 
f raudolent  intent  ot  apitroprlating  to  his 
oWn  Use,  th6>  money  of  the  prosecntlng  wit- 
ness; the  latter  consenting  to 'the  change 
in'  Its  possescAon  f01<  a  certain  purpose  that 
was  never  consummated  'and  never  intended 
by  the  defendant  to  be  'consutinnated.  The 
proof '  of  guilt  is  entirely  satisfactory  and 
the  record  sbosld  not  be  estamined  with'  ft 
miscroBCope  to  discover  abstract  error. 

The  fact  is;  though',  that  the  defendant  was 
legally  and-  f«irly  tried,  and  thfe  Judgm«it 
and  order  are  affirmed. 

We  conbur:   OHIPMAN,  P.'X;  'BART,  3. 


MARTLAND  v.  BEKINS  VAN  &  STOBAaE 
CO.      (Civ.  "986.)' 

(District  Court  of  Appeal.  First  District,  Cal- 
ifornia..  June  18,  1912.    Rehearing  De- 
nied by  Supreme  Court  Aug.  16,  1912.) 

1.  Cabbiebs   (J  197*)— Lien  FOB  ChabOes— 
■  Enfoboembnt— RiotiT  OP  Possession. 

.  'While  a  person  agreeing  to  transfer  fur- 
iDitt^e  and  householt).  guodB  frpjp  a  oerttda 
Itlnce  "to  and  wittiia  a  dwelling  house"  specified 
has  a  Vied  thei'ion  tot  his  serviced,  unaer  the 
expresB  («'ovi»i(rB»'  of  Civ.  Oode,  f'3(^li  he 
has  no  irigfaC  to'tefasq  to- complete  the-tEinsfer 
by  plAcjog  tbe  ,g9qd9  intba  bonqe- until  paid, 
where  tbe  owner  promises  to  pfy  if  he  will 
complete  the  delivery.  '    *" 

[Ed;  Note.— Fdr  other  'cases, '  bek  Ca'rriers, 
Oitit:  Dig.  «  891-900;   Dec.  Dig.  |l*r.*J 

2.  Cabbiebs   (i  197*)-=-t<IE^f  fob  Chabqks^ 
Waive*  ob  DrscHAB»E.  ■ 

A  peiMon  .  agreelngi  to .  itransfer  ftiraitnre 
and  }iougabold.  goods  and  deUveithun  In.  a 
dyrelling  lipdEie  .doeig  np\,  by  placing  them  if 
the  '  Uouse,' '  sutretider  his  posse'ssion  so  as  xo 
desttoy  his  lien;  Wb^re,  lipon  sucK'  delivery, 
the  owner  refuses  to  pay  for  hlsiservieies*  but 
may  rempve^the  gvods,  and,  if.  prevented,  bdag 
an  action  in  claim  .and, delivery. 

[Ed. '  Note'. — For  other  cases,  see  Carriers, 
Cent  Dig.  H  891-900;    Dec.  Dig:  f  m.*}  ■ 

3.  Repjjcvin   (i  30* )  -^  Dauaoes  —  Counsbi. 

'   Fe^s:  " 

The  prevailing  party  in  'clattn  and  delivery 
cannot  .recover  coiiMiel  feeSiMrhioh  have  not 
been  paid>  although  he  ban  b^one  liabU  tliere- 
for-  .,,.,-.■. 

[Ed,  Note.— For  other  cases,  see  Re^evin, 
Cent  Dig.  t  310;    Dec  Dig.  |  80,*] 

Appeal  frdm  SnpoJor  Oonrt;  City  and 
County  tt  San  X'raneisao;  James  M.  Trontt, 
Jtfdge.'...  ■.■■■:..■'■ 

..Action' 19 'R.  W.  Martland .  against  tbe 
BekioB  Van  &> Storage  Company.'  Jadgmmt 
tor  ;plalntlff,  and  detSendaat  appoals.  Modl- 
»ed;  . 

'Wiia.'  H.'  Chapuati,  for  a'ppeTlaftt  F.  V. 
Meyers,  for  reBponttent.  ■  '•    ' 
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KERRIGAN,  7.  This  Is  an  appeal  by  the 
defendant  from  a  Judgment  In  favor. of  tbe 
plaintiff  In  an  actlpn  In  claim  and  delireiy. 

For  a  given  rate  the  defendant  orally 
agreed  to  carry  and  transfer  the  furniture 
and  goods  of  .the- plaintiff  from  a  certain 
place  "to  and  within  a  dwelling  bouse"  on 
Fifth  avenue,  San  Francisco.  Defendant  de- 
livered and  placed  all  tbe  goods  in  said 
bouse,  except  a  piano.  As  to  that  article,  de- 
fendant transported  it  to  the  entrance  of  the 
place  of  delivery,  but  refused  to  deliver  it 
until  paid  tbe  amount  of  its  charges,  to  wit, 
|28.  At  tbe  time  of  such  refusal,  plaintiff 
questioned  the  correctness  of  tbe  bill,  but 
informed  defendant's  employte  that  he  would 
pay  It  tf  they  would  perform  the  contract 
and  place  tbe  piano  within  the  house.  Sub- 
sequently he  renewed  this  offer  in  writing. 
.  Under  the.  provisions  of  section  8051  of  tbe 
Civil  Code,  the  defendant  bad  a  lien  on  the 
goods  of  plaintiff  for  tbe  services  rendered  in 
tbe  carriage  thereof,  dependent  upon  posses- 
sion. 

[1,2]  The  trial  court  found  that  the  de- 
fendant was  not  entitled  to  be  paid  until 
the  piano  was  delivered  within  the  bouse. 
This  accords  entirely  with  our  view  of  tbe 
case.  Under  tbe  attending  circum8tan,ces, 
tbe  plaintiff  insisting,  as  be  did,  that  the  de- 
fendant place  the  piano  in  the  bouse,  and 
promising  to  pay  upon  tbe  performance  of 
such  act,  it  was  clearly  tbe  duty  of  defend- 
ant, we  think,  to  comply  with  plaintiff's  de- 
maud,  and  thus  fully  perform  Its  contract, 
In  order  to  be  entitled  to  payment  of  Its 
charges,  or  to  the  benefit  of  its  Hen  as  carrier. 
We  do  not  believe  that  if  tbe  defendant  had 
placed  tbe  piano  In  plaintiff's  home,  and  then 
and  there  demanded  payment,  and  payment 
was  refused,  this  would  have  been  such  a  de- 
livery as  to  deprive  it  of  tbe  right  of  posses- 
sion for  tbe  purpose  of  preserving  its  Hen. 
It  would  have  bad  tbe  right  at  once  to  re- 
move tbe' piano,  and.  If  prevented,  it  could 
have  brought  an  action  In  claim  and  deliv- 
ery. Bigelow  V.  Heaton,  6  HUl  (N.  Y.)  43; 
Id.,  4  Denis  (N.  Y.)  496;  6  Am.  &  Eng.  Ency. 
of  Law,  412. 

In  Bigelow  7.  Heaton,  tbe  defendant  de- 
clined to  pay  tbe  plalnttlTs  freight  for  carry- 
ing a  cargo  of  flour  until  tbe  flour  sboiild 
be  delivered,  but  promised  to  pay  all  charg- 
es upon  delivery.  The  flour  was  thereupon 
delivered;  but  defendaflt  refused  to  pay,  un- 
less the  plaintiff  would  make  a  certain  deduc- 
tion from  his  freight  for  pretended  injuries 
to  the  flour,  which  be  claimed  were  caused 
by  the  manner  of  d^ivery. .  The  plaintiff  dis- 
afllrmed  the  act  of  delivery  and  demanded 
re^titntion  of'  tbe  goods.  This  being  re- 
fused, he  brought  an  action  of  replevin.  It 
was  held  that  the  aotioA  was  maintainable. 

[3]  Tbe  finding  of  the  court  that  tbe  plain- 
tiff became  Indebted  to  bis  counsel  for  bring- 
ing this  action  in  the  sum  of,  $75,  and  for 


services  in  connection  therewith,  and  that 
therefore  be  was  entitled  to  damages  in  aucta 
sum,  cannot  be  sustained.  Counsel  fees,  not 
paid,  cannot  be  recovered  as  damages  by.  the 
prevailing  party  in  an  action  of  claim  and 
delivery.  In  Murphy  v.  Mulgrew,  102  CaL 
547,  36  Pac.  867,  41  Am.  St.  Rep.  200,  it  was 
held  that  the  giving  of  a  note  by  the  plain- 
tiff to  bis  attorney  for  bis  services  in  a 
elalm  and  delivery  action  would  not  sup- 
port a  finding  of  money  expended  by  plaintiff 
In  pursuit  of  tbe  property. 

In  Hays  v.  Windsor.  130  Cai.  230,  235,  62 
Pac.  305,  In  a. similar  case,  the  court  held 
tbe  same  way,  strongly  intimating  that  in 
no  case  of  claim  and  delivery  would  tbe  pre- 
vailing party  be  entitled  to  attorney's  fees  as 
damages  Incurred  in  the  pursuit  of  the  proi>- 
erty. 

The  Judgment  Is.  therefore  modified  by 
striking  therefrom  the  provision  awarding 
tbe  sum  of  $75  as  damages  to  the  plaintiff, 
and,  as  thus  modified,  the  Judgment  is  af- 
fiirmed,  appellant  to  recover  from  respiond- 
ent  tbe  costs  of  this  appeal. 

We  concur:    LENNON,  P.  J.;   HALI^  J. 


LAPIQUE  V.  MONROE,  Judge,  et  aL 
(Civ.  1,103.) 

(District  Court  of  Appeal,  Second  District, 
California.  June  14,  1912.  Rehearing  De- 
nied by  Supreme  Court  Aug.  13,  1912.) 

Action  (§  50*)— Catjbbs  of  Action— Pabths 

— MiSJOINDEB. 

Where  plaintiflf  soaght  to  allege  a  cause  of 
action  for  malicious  prosecution  as  a  first  cause 
of  action,  and  attempted  as  a  second  to  state 
a  cause  of  action  under  Pen.  Code,  1 1505,  pro- 
viding a  penalty  if  a  judge,  on  proper  applica- 
tion, refuses  to  grant  an  order  for  a  writ  of 
habeas  corpus,  or  if  tbe  officer  to  whom  it  is 
directed  refuses  obedience  thereto,  and  various 
persons,  including  the  sheriff  and  his  bonds- 
men, and  ministerial  officers  of  the  court  were 
made  parties  to  tbe  second  cause  of  action,  the 
complaint  was  demurrable  for  misjoinder  of 
causes  of  action,  as  well  as  parties  defendant. 
[Ed.  Note. — For  other  cases,  see  Action, 
Cent.  Dig.  U  611-647;   Dec.  Dig.  {  6a*] 

Appeal  from  Superior  Court,  Los  Angeles 
County;   N.  P.  Conrey,  Judge. 

Action' by  John  ■  Laplqoe  against  Cbaries 
Monroe,  Judge,  and  others.  From  an  order 
sustaintng  demurrers  to  tlie  complaint,  plain- 
tiff appeals.    Affirmed. 

John  Lapique,  in  pro.  per.  Henry  T.  Gage, 
W.  I.  Foley,  E.  J.  Fleming,  James  8.  Ben- 
nett, and  D.  E^  Trask,  for  respondents. 

ALLEN,  P.  J.  Tbe  first  cause  of  action  is 
one  for  malicious  prosecution;  that  is  to 
say,  tbe  matters  alleged  approach  taata  near- 
ly a  statement  of  a  cause,  of  action  of  that 
character  than  of  any  other.  In  substance^ 
it  is  alleged  that  certain  of  defendants  con- 
spired together  to  charge  and  prosecute 
plaintiff  for  a  pnUlc  offense  of  whlcta  he  al- 
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leges  hie  ia  Innocent.  He  was,  boweTer, 
bound  over  by  the  magistrate,  tried  Iqr  a 
}ury,  and  convicted,  which  Judgment  was 
subsequently  reversed  by  this  court.  A  sec- 
ond cause  of  action  is  attempted  to  be  stat- 
ed under  section  1506  of  the  Penal  Code, 
which  section  provides  a  penalty  If  a  Judge, 
after  proper  application,  refuses  to  grant  an 
order  for  a  writ  of  habeas  corpus,  ar  If  the 
officer  to  whom  It  is  directed  refuses  obedl- 
oice  thereto.  Various  i)erson8,  including  the 
sheriSF  and  his  official  bondsmen,  and  min- 
isterial officers  of  the  court  are  made  parties 
to  this  second  cause  of  action.  The  writ  was 
Issued,  and  no  disobedience  of  same  is  made 
to  appear.  Another  attempted  cause  of  ac- 
tion ia  against  the  superior  Judge  and  offi- 
cers of  the  court  connected  with  his  trial 
and  conviction,  claiming  that  he  was  im- 
properly convicted  by  reason  of  perjury  on 
the  part  of  certain  witnesses  and  improper 
conduet  upon  the  part  of  the  court  and  offi- 
cers. Separate  demurrers  were  interposed 
by  all  of  the  parties,  upon  about  every 
ground  recognized  by  statute,  and  the  same 
were  sustained.  Plaintiff  not  desiring  to 
amend  his  complaint.  Judgment  was  entered 
for  defendants,  from  which  plaintiff  ai4>ealB. 
'  We  see  no  error  In  the  action  of  the  trial 
court.  The .  misjoinder  of  causes  of  action, 
as  well  as  of  parties  defendant,  is  apparent, 
and  the  ambiguities  and  uncertainties  point- 
ed out  by  the  demurrers  are  obvious.  Aside 
from  this,  no  cause  of  action  was  stated,  or 
attempted  to  be  stated,  against  a  large  num- 
ber of  demurring  defendants. 
Judgment  affirmed. 

We  concur:   JAMES,  J. ;    SHAW,  J. 


rLEMING  V.  SHAY.     (Civ.  1,005.) 

(District  Oonrt  of  Appeal,  First  District,  Cal- 
ifornia.   Jane  17,  1912.) 

1.  Trusts    (S    365*)— Entobcembnt— Dblat— 

IiACHXS. 

When  for  a  great  length  of  time  a  trustee 
treatH  the  trust  property  as  his  own,  with 
knowledge  of  the  beneficiary,  who  makes  no 
assertion  odt  his  conflicting  claim,  and  the  de- 
lay worka  a  substantial  prejudice  to  the  trus- 
tee, or  to  third  persona,  and  is  unaccounted 
for,  equity,  acting  independently  of  the  statute 
of  Itmitations,  will  refus*  relief  on  the  ground 
of  laches. 

[Ed.    Note.— For    other    cases,    see    Trusts, 
Cent.  Dig.  jl  568-573;    Dec.  Dig.  |  306.*] 

2.  Trusts    (|  365*)- Enfobckment- Dfxat— 

liAC'RIB. 

Prior  to  the  year  1895,  plaintiff  intrusted 
intestate  with  various  gums  of  money  to  be  in- 
vested, the  income  to  be  divided  equally  be- 
tween tbem.  In-  that  year  an  acconnting"waB 
had)  ■"  which  it  was  found  that  intestate  owed 
plaintiff  $5,000;  wbereupou  it  was  agreed  that 
the  same  should  be  reinvested  on  the  same 
terms.  Intestate  never  thereafter  made  an 
accounting,  bnt  acknowledged  his  holding  of 
the  trust  funds  for  plaintiff,  and  told  her  that 
it    was    producing    good    returns, '  and   that   it' 


wbold  be  for  her  benefit  to  allow  the  money  to 
remain,  which  she  did  until  after  his  death. 
Held,  that  plaintiff  was  not  barred  by  laches 
from  enforcing  the  payment  of  the  trust  fund 
from  intestate's  estate. 

(Ed.  Note.— For  other  cases,  see  Trusts, 
Cent.  Dig.  |f  568-673;    Dec.  Dig.  f  365.*] 

Appeal  from  Superior  Court,  City  and 
County  of  San  Francisco;  Thomas  F.  Gra- 
ham, Judge. 

Action  by  J.  T.  Fleming  against  Frank 
Shay,  administrator  of  the  estate  of  William 
Hale,  deceased.  From  a  Judgment  entered 
on  an  order  sustaining  a  demurrer  to  plain- 
tiffs amended  complaint,  he  appeals.  Re- 
versed, with  directions  to  overrule  the  de- 
murrer. 

S.  J.  &  H.  J.  Hanklns,  for  appellant. 
Frank  W.  Shay,  for  respondent. 

KERRIGAN,  J.  This  is  an  appeal  from  a 
Judgment  entered  npon  an  order  sustaining' 
a  demurrer  to  an  amended  complaint. 

Substantially,  and  so  far  as  material,  the 
allegations  of  the  amended  complaint  are  as 
follows:  That  prior  to  the  year  1895  the 
pidintifT  had  intrusted  to  William  Hale,  for 
the  purpose' of  investment,  various  sums  of 
money,  which,  it  was  agreed,  should  be  held 
by  William  Hale  In  trust,  and  the  prcflts 
divided  equally  between  them ;  that  in  said 
year  an  accounting  was  had,  and  npon  snch 
accounting  it  was  agreed  and  deterniined 
that  Hale  at  that  time  had  In  his  hands,  in 
trast  for  the  use  and  benefit  of  plaintitT,  the 
sum  4f  $6,000,'  and  that  it  was  further 
agreed  that  this  sum  should  remain  in  the 
hands  of  Hale,  to  be  reinvested  under  the 
same  conditions  and  trust  as  before,  to  wit. 
Hale '  to  retain  In  trust  for  the  benefit  of 
plaintiff  the  $5,000  and  one-half  of  all  the 
profits  arising  out  ot  or  on  account  of  said 
fund;  "that  from  time  to  time  since  the 
said  year  of  1885,  up  to  the  time  of  the 
death  of  said  William  Hale,  said  William 
Hale,  deceased,  as  trustee,  acknowledged  and 
stated  to  the  said  plaintiff  that  the  said 
$5,000  held  In  tmst  by  the  said  William 
Hale,  deceased,  for  the  use  and  benefit  of 
said  plaintiflF,  was  invested  in  and  used  for 
various^  purchases  of  real  prbperty ;  that 
said  $5,000  was  producing  good  returns ;  and 
that  the  said  trust  fund  of  $5,000  and  the 
one-half  of  all  the  profits  accruing  from  the 
inyeetments  of  said  $5,000  would  be  paid 
over  to  the  plaintiff  herein  whenever  he  (the 
said  plaintifT)  so  demanded,-  but  that  it 
would  be  to  the  benefit  of  the  said  plaintiff 
if  he  (the  said  plaintUf)  Would  allow  'the 
said  money  to  remain  Ih  trilst  with  the  said' 
William  Hale,  deceasedv'  and  to-  be  used  by 
said  William  Hale,  deceased,  and  invested  as 
aforesaid ;"  that  by  reason  of  the  request  of 
Hale  plaintiff  allowed  the  trust  fund  to  re- 
main in  the  letter's  hands  for  the  purpose. 
Just  set  forth ;    that  Hale  never  repudiated 
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said  trost,  and  no  demand  was  erer'  made 
on  him  by  plaintiff  for  an  accounting;  and 
that  the  trust  fund  was  In  his  bands  at  the, 
time  of  his  death  in  the  year  1008 ;  that  the 
fund  was  so  commln^ed  with  the  moneys 
and  property  of  Hale  as  to  make  It  Impossi- 
ble for  plaintiff, to.  trace  the  fund;  that 
plaintiff  presented  ja.  claim  against  the  estate, 
of  Hale,  which  was  rejected.  Thereupon  the 
present  action  was  brought 

A  demurrer  to  the  amended  complaint  waa 
sustained,  and,  upon  the  plaintiff  refusing 
to  further,  amend,  Judgment  was  entered 
against  him,  from  which  this  appeal  is  tak- 
en. The  demurrer  was  based,  upon  several 
grounds ;  but  the  only  one  relied  on  here  by 
the  respondent  presents  the  question  of 
whether  or  not  the  plaintiff  Was  guilty  of 
laches. 

[1]  When  for  a  great  length  of  time  a 
trustee  acta  toward  trust  property  as  if  it 
were  bis  «wn,  with  knowledge  of  the  bene- 
ficiary, who  makes  no  assertion  of  his  own 
conflicting  claim,  or  when  it  .appears  that 
the  long  delay  of  tb»  benefldary  in  asserting 
his  rights  worics  a  substantial- prejudice  to 
the  trustee,  or  to  third  persaaa,  and  the  de- 
lay is  unaccounted  tor,  equity,  acting  inde- 
pendently of  tbe  statute  of  limitations,  will, 
refuse  to  grant'  relief  on  the  ground  that  tbe 
ceetuL  que  trust  has  been  guilty  of  lachesi 
16  Cyc.  158,  167.  174;  Kleindaua  y.  Dutard, 
U7  C«I.  245.  81  P«o.  616;  18  Am.  &  Eng. 
Ency.  of  L&w,  96  et  seq. 

[2]  In  the  present  case  It  does  not  appear 
that  the  trustee's  estate  has  been  Injured  by 
the  delay,  ottless  .U  be.  by  blS'  supervening 
death ;  nor  doea  it  appear  that  tbe  trustee, 
with  the  knowledge  of  tbe  plaintiff,  or.  at 
all,  handled  or  dealt  with  the  fimds  In  any: 
way  bostUe  to  the  claim  of  plaintiff ;  nor 
was  tbe  delay  unexplained,  for  plaintiff  al- 
leges that  the  deceased,  never,  disavowed  the 
trust,  and  from  time  to  time  up  to  kis  deatJb 
acknowledged  tbe  same,  and  stated  that  the 
fund  was  producing  a  good  profit,  and  that 
tbe  whole  sum  due  would  be  p&ld.  over  on 
demand  at.  any  time.  Hovey  y.  Bradbury, 
112  CaL  62(V;44  Paci  ,107,7;,  16  Cyo.  174; 
Cooney  t.  Glynn,  167  Cai.  583,  589,  108  Pac. 
500;  18  Am.  A  EOS'  E^ncy.  of  Law.  111.,  Tbe 
last  authority  cited  lays  down  the  rule  in 
this  regard  In  the  following  language: 
"When  positive  evidence  exlsits,  which  proves 
tbat  the  defendant  has  all  along  recognised' 
the  plaintiff's  right,  delay  on  tbe  part  of 
pbilntiff  In  brJbiglng  tbe  suit  will  be  'ex- 
cused." 

"Tbeconttaned/aekaowledgnient,"  reads  16 
Gyc.  174,'  *l>y  the'  defendant  of  plaintlfTs 
rl^t  is  geberally  sufficient  to  account  for 
delay  by  plaintiff  in  bringing  suit  to  en- 
force it" 

In  thb  case  of  Peebles  r.  Reading,  8  Serg. 
&  R.  (Pa.)  484.  404,  it  was  held  that  14 
years  would  not  be  a  reasonable  time  to  en- 


force a  trust,  -unl^  tbe  trust  was  kiept  up: 
by  declarations  -  from  tlm«<  to  dme. 
'  A  similar  declaration  to  the  one  bere  was 
considered  in  the  case  of  Kletnclaus  v.  Du- 
tard, supra;  but  tbere  it  appeared  tbat  Du- 
tard for  36  years  "bad  "dealt  wltb  kUtbe- 
property  acquired  as  absolutely  his  own.  He 
carried  en  a  produce  and  commission  busi- 
nete  In  his  own  name.  He  invested  and  re- 
invested the  profits  thereof  In  his  own  name- 
in  all  kinds  of  property,  In  several  different 
states,  accumulating  A  great  fortune.  He 
never  recognized  any  other  person  as  bavlng 
any  interest  therein."  For  tliose  and  other 
reasons  stated  in  the  opinion,  the  court  said 
that  the  complaint,  taken  as  a  wbole,  pre- 
sented a  ease  "where  every  act  of  tbe  alleged 
trustee  was  openly  and  notoriously  hostile- 
to  the  claim  of  i)lalatlff  ;*'  that  consequently 
no  such  reliEitlon"between  tbe  tiartles  was  evi- 
denced by  the  complaint  as  Justified  tbe 
plaintiff  in  disregarding  those  acts  and  rely- 
ing upon  any  declaration  of  Dutard. 

The  complaint  111  the  present  case  reveals 
nothing  Inconsistent  with  the  alleged  ac- 
ktiowledgment  of  the  trdst.  We  tbink  the 
complaint  does  not  ehow  lacbes  on  tbe  part 
of  tbe  platiitlff. 

Tbe  Judgment  Is  therefore  reversed,  and 
tbe  trial  court  Is  directed  to  toverrule  tbe- 
demurrer  to  the  amended  compbiint 

We  wmcur:    LBNNON,  P.  3.;  HALL,  J. 


MOTT  et  al.  v.  SCAVrLXU  et  at.    (Civ.  968.) 

(District  Court  of  Appeal,  First  District,  Cal- 

Kornia.    June  13,  1912.) 

MUNICIPAI,    COBPORATIONS     (|    187*)— POUC* 

Depabtmknt— Pension      B^jnd— iNDEMNiTr 

— "Unmaeried  Sisters." 

Act  March  4.  1889  (St.  1889,  p.  66)  as 
amended  by  Act  March  3l,  1891  (St.  1891,  p. 
26^y,  provides  'that  '•rheneVer  any  member  of 
the  police  department  of -a  dty'after  10  years' 
service  shall  die  from  natural  causes,  his  wid-i 
ow  or  children;  ot  if  there  are  ab  widow  or 
children  then,  his  mother  or  "unmarried  sis- 
ters," shair  be  entitled  to  $1,000  from  a  fund 
created'  by  the  act.  Beli,  that  the  words  "un- 
marrred'  iters'"  as  so  used  did  not  mean  nev- 
er baving  been  married,  but  inclnded  sister*  of 
the  officer  who  were  widowed  at  tbe  time  of 
his  death. . 

lEd.  Note. — For  other  cases,  see  Municipal 
(Corporations,  Cent  Dig.  §{  518-521;  Dec 
Dig.  f.l87.» 

For  othdr  definitions,  see  Words  and  Phrases, 
vol.  8,  pp.  7196,  7197.1 

Appeal  from  Superior  Court,  Alameda 
Coimty;  William  H.  Waste,  Judge. 

Action  by  Frank  K.  Mott  and  others 
against  Theresa  Scanlan  and  others.  Judg- 
ment for  defendant  Tberesa  Scanlan,  and 
plaintiffs  and  defendant  Louise  B.  Edea  ap- 
peal.   Reversed. 

W.  S.  Angwin,  for  appellants.  Fitzgerald 
'&  Abbott,  for  respondent 
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KKKRIOAN,  T.  Iftls  la  an  appeal  from  a 
Judgment  on  the  pleadingB  entered  In  favor 
«t  Theresa  Scanlan,  one  of  the  defendants. 
JAe  actien  aprlnsa  from  a  statute  entitled 
^Anact  to  create  a  police  relief,  health  and 
life  Insurance  fnnd  In  the  several  counties, 
cities  and  counties,  dtles,  and  towns  of  the 
state,"  approved  March  4,  1889,  and  amended 
March  SI,  ISfiBl.  Stats.  1889,  p,  66;  Stats. 
1891,  p.  28T.  Section  1  thereof  provides: 
■"Whenever  any  member  of  the  police  depart- 
ment of  such  •  •  •  city  •  •  •  shall, 
after  ten  years  pf  service,  die  from  natural 
causes,  then  his  widow  or  children,  or  If 
there  be  no  widow  or  children,  then  his 
mother  or  unnjarrled  sisters,  shall  be  en- 
titled to  the  sum  of  $1,000.00  from  said 
fund."      •     ••   • 

On  September  iO,.  1910,  John  P.  Scanlan, 
who  had  .been,  at  that  time  a  member  of  the 
police  department  of  the  city  of  bakland 
for  more  than.iO  years,  died  from  natural 
causes.  At  the  time  of  his  death  he  left  sur- 
viving him  no  widow,  children,  or  mother, 
but  left  three  sisters,  one  of  whom,  Theresa 
Scanlan,  had  never  been  married,  and  two 
of  whom,  Louise  B.  £des  and  Mary  O'Neill, 
were  widows.  With  more  detail  these  facts 
were  set  forth  by  the  plalntlflCs  in  a  comjplalnt 
against  the  defendants,  demanding  tiiaX  they 
Interplead,  and  both  sides  subinitted  the  case 
for  Judgment  on  that  complaint.  The  ques- 
tion presented  for  solution  is:  Were  the 
widowed  sisters  of  the  deceased  unmarried 
jsisters?  Appellants  contending  that  they 
were,  and  respondent  taking  the  view,,  as  did 
the  trial  court,  that  the  word  "unmarried," 
as  used  In  the  statute,  means  never  having 
been  married. 

This  act  making  provision,  as  it  does,  for 
those  dependent  and  near  and  dear  to  police 
officers,  is  Intended  to  provide  a  reward  for 
long,  courageous,  and  falthfQl  performance 
of  duty.  A  widowed  slater  is  equally  close 
to  a  brother  as  one  who  has  never  entered 
the  state  of  matrimony,  and  the  commo;i  ex- 
perience of  manldnd  teaches  us  that  there  is 
little  difference,  if  any,  as  to  their  neces- 
.sitleB  and  ability  to  earn  .a  living.  Hence 
it  would  seem  that  the  Legislature  intended 
to  make .  no  d^tinction  between  them.  No 
such  difference  as  is  here  contended  for  by 
respondent  was  held  tenable  In  the  case  of 
In  re  Will  of  Kaufman,  131  N.  Y.  620,  30 
2i,  B.  242i.l6  L.  R.  A.  292,  when  the  eoqrt, 
passing;  OB  a  statute  providing  that  "a  will 
■^xvcateA  by  an  unmarried  woman  shall  be 
deemed  revolted  by  her  subsequent  mar- 
riage," held  that  this  provision  was  not  re- 
stricted In  its  application  to  women  who 
have  never  been-  married';  the  court  saying: 
"The  unmarried  woman  referred  to  by  the 
-statute  must  be.  deflned  according  to  that 
-rule  of' statutory  construction.. which  requires 
that  the  words  used  in  legal  enactments 
staaU  b«  understood  and  talcen  In  their  or- 


dinary and  familiar  signlflcance.  So  read, 
the  unmarried  woman  of  the  statute  is  the 
woman  who  is  not  tn  a  state  of  marriage. 
That  the  Legislature  oonld  have  had  any 
other  idea  is  both  Inconceivable  and  nnrea- 
sonabl&" 

In  the  case  of  Est  of  Conway,  181  Pa. 
156,  37  Aq.  204,  the  testator  gave  his  resid- 
uary estate  to  his  "spinster  or  unmarried 
nieces!"  Six  of  his  nieces  liad  never  been 
married,  and  two  of  them  were  widows. 
While  the  court  held  that  the  word  "or"  was 
used  conjunctively,  and  that  therefore  both 
classes  of  nieces  were  entitled  to  share  In 
the  residuary  estate,  in  the  course  of  the 
opinion  the  court  said:  "The  spinsters  and 
widows  stood  In  the  same  relation  to  the 
testator;  their  actual  condition  was  that  of 
dugle.or  unmarried  women,  and  no  reason 
for  discriminating  between  them  appears  in 
the  will  or  in  the  circumstances  presented  by 
the. case.  This  construction  ceUeves  the  tes- 
tator *  *  *  from  an  avbitrary  dlscrlmi- 
na:tion  between  those'  standing  In  the  same 
degree  of  relationship  to  him^  and  works 
equality  in  the  distribution  of  the  estate." 

So'  a  divorced  danghter  was  held  to  be  an 
"unmarried  daughter,"  arid  prbtected  in|her 
homestead .  rights  after  the  deatli  /  of  her 
parents.  Anderson  y.  McGeei,(Tex.  Civ.  App,) 
130  S.  W.  1040,  1043.  . 

There  is  a  line  of  cases  in. conflict  With 
those  just  adverted  to,  in  v'hlch'  ftie.tenn 
is  held  to  mean,  aw  contended  by  respondent, 
"never  having  been  married.!''  39  Cy«.  ^7. 
But  it  must  be  conceded  that,  slight  circum- 
stances will  be  sufficient  in  any' case  to  give 
the  word  its  6ttier  meaning  bf  ii6t  iiavlng 
had  4  hnsband.or  wife  at  the  time  In  ques- 
tion. Peters  v.  Balke,  170  111.  304,  312,  .48 
N.  B.  1012;  Muller  v.  Balke,  167  ID.  164, 
47  N.  B.  355;  In  re  Oakley,  67  App.  ijlv.  493, 
74  N.  J.  Supp.  206;  Frail  v.  Carstelrs,  187 
111.  310,  58  N.  E.  401;  29  Am.  it  Kng.  Enc^. 
of  Law,  347. 

Section  56  of  tito  Oiyll  Code  provides  that 
"any.  unmarried  male  of  the  age.  <>f' eighteen 
years  •  •  •  and  any  unmarried  female 
of  the  age  of. 15  years,  etc, 'are  .'capable  of 
consenting  to .  •  •  •.  marriage."  .  ■  Section 
1300  of  the  same  Code^  prior  to  the  amend- 
ment of  1906,  provided  tliat;^  ^111 .  .executed 
by  an  unmarried  wofuaa  shaJU  .be  deemed 
revoked  on  tier  subsequent  marriage. 
*  •  • "  In  neither  of  these  Instances  did 
the  Legislature^ .  by  the  word  "unmarrl^," 
intend  to  designate  only  one  who. had  nevetr 
entered  the  state  of  matrimony;  and  we  are 
aware  of  no  instance  where  the  Legislature 
in  this  state .  has  employed  the  term  in  its 
narrow  sense. 

No  reason  suggesta  Itself  why  the  lawmak- 
ing power  should  have  intended  to  pref^ 
one  class  of  sisters  to  the  o^er;  and,  as  the 
Legislature  has  on  other  occasions  used  the 
word  to  mean  not  being  married  at  the  piir- 
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tlcalar  time,  we  feel  Justified  in  so  cqnatni- 

Ing  It  In  thlB  act. 

The  Judgment  is  reversed. 

We  concur:    LENNON,  P.  J.;  HALL,  J. 


GRIMES  V.  CATHQART. 

(Supreme  Court  of  Washington.     Aug.  ;17| 
1912.) 

1.  HlGBWATS    (I    184*)— COLUBION    Betwisbn 

Vehicles— Action  fob  Injdbt— Jury  Qtjks- 

TION. 

In  an  action  for  collision  between  yebklea 
on  a  highway,  whether  plaiatifT'g  injurieB  were 
sustained  in  the  collision  or  immediately  after- 
ward held,  ander  the  evidence,  a  jury  question. 
[Ed.  Note. — For  other  cages,  see  Highways, 
Cent.  Dig.  ii  471-474;   Dec.  Dig.  i  184.*] 

2.  Dakageb  (I  132*)— Pbrsonai,  Ihjttbt— Ex- 

CESSIVENESS. 

$2,000  is  not  so  excessive  recovery  for 
personal  injury  to  a  farmer,  56  years  old, 
received  in  a  collision  between  vehicles  on  a 
highway,  negligently  caused  by  defendant,  as 
to  show  passion  or  prejudice  of  the  jury,  where 
plaintiff  had  previously  been  in  good  health 
and  able  bodied,  and  where  his  injuries  confined 
him  to  his  house  for  two  or  three  months  and 
practically  disabled  him  from  work  up  to  the 
time  of  trial,  10  months  after  the  collision. 

fBd.  Note.— For  other  cases,  see  Damages, 
Cent.  Dig.  {{  372-385,  396;  Dec.  Dig.  |  132.*] 
S.  HioHWATB  (J  184*)— CoixisiON   Between 

VKHICLKS  —  CONTBIBUIOBT       NBaUOENCB  — 
BVIDBNCK. 

In  an  action  for  injuries  received  in  a  col- 
lision between  vehicles  in  a  highway,  evidence 
held  insufficient  to  raise  the  issue  of  contribu- 
tory negligence. 

lEi.  Note.— For  other  cases,  see  Highways, 
Cent  pig.  |§  471;474;   Dec.  Dig.  i  184.*] 

4,  Apfeai.  and   Ebror  (i  10^*) — Habmless 

Ebbob— Instbuctioms. 

In  a  personal  injury  action,  an  Instruction 
that  the  jury,  in  passing  on  the  elements  of 
damage,  could  consider  plaintiS's  age  and  con- 
dition in  life  wag  not  prejudicially  erroneous 
as  referring  to  his  pecuniary  worth. 

[EM.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  fi  4219,  4221-4224;  Dec. 
Dig.  i  1064.»] 

Department  1.  Appeal  from  Superior 
Court,  Snohomish  County;  W.  W.  Black, 
Judge. 

Action  by  James  N.  Qrimes  against'  Wil- 
liam H.  Cathcart  Judgment  for  plaintiff, 
and  defendant  appeals.    Affirmed. 

Hulbert  &  fiusted,  for  appellant  Robert 
McMurchie  and  M.  J.  HcGulnnesS,  both  of 
Everett,  for  respondent 

PARKER,  3.  This  is  an  action  for  the 
recovery  of  damages  for  personal  injuries, 
which  the  plaintiff  claims  resulted  to  him 
from  the  negligence  of  the  defendant.  From 
a  verdict  and  judgment  in  favor  of  the  plain- 
tiff, the  defendant  has  appealed^. 

There  was. competent  evidence  given  upon 
tile  trial  tending  to  show  and  sufficient  to 
warrant  the  jul7  in  believing  the  following: 
In  the  neighborhood  of  the  homes  of  appel- 
lant and  respondent)  in  Snohomish  couaty. 


there  la  a  couaty  road,  wUctr  -winds  down 
along  the  side  of  a  steep  bill.  The  roadway 
is  Improved  about  15  feet  wide  at  the  place 
where  respondeu.t's  Injuries  occurred.  At 
this  point  the  hill  rises  on  one  side  of  the 
road  and  descends  upon  the  other,  so  that 
travel  is  there  confined  entirely  to  the  im- 
proved portion  of  the  road.  On  July  3, 1910, 
respondent  was  driving  down  this  road  with 
one  horse  hitched  ,to  a  light  buggy.  Appel- 
lant was  following  him,  driving  a  horse  hitch- 
ed to  a  heavy  milk  wagon.  .  Appellant  came 
wlthiQ  view  of-  respondent  around  a  turn  in 
the  road  at  a  distance  of  about  ^00  feet 
Prior  to  reaching  this  point  appellant  had 
been  driving  rapidly,  even  urging  his  horse 
into  a  run,  according  to  tbe  testimony  of 
one  witness.  Upon  coming  to  the  turn  where 
he  could  see  respondent,  appellant  continued 
to  drive  rapidly  down  tbe  hlU,  without  any 
effort  to  check  bis  speed,  until  within  a  very 
short  distance  of  the  rear  of  respondent's 
buggy.  As  he  came  to  the  turn  In  view  of 
the  respondent,  he  made  remarks,  accom- 
panied by  profanity,  indicating  bis  Intention 
to  proceed  recklessly  on  his  course.  Upon 
arriving  within  about  SO  feet  Of  respondent, 
he  called  to  him  to  get  out  of  his  way,  and 
about  the  same  time  attempted  to  check  his 
horse.  About  this  time  a  neighbor,  who  was 
riding  with  appellant,  applied  the  brake  on 
his  wagon,  which  seemed  to  give  way,  or  for 
some  cause  refused  to  work.  Respondent 
made  an  effort  to  get  out  of  the  way  by 
turning  close  to  the  hillside,  but  the  left 
shoulder  of  appellant's  horse  struck  the  rear 
right  wheel  of  the  buggy,  throwing  his  horse 
to  the  ground  and  getting  his  feet  entangled 
in  tbe  spokes  of  the  wheel  of  the  buggy, 
injuring  the  buggy  to  some  extent,  though 
it  did  not  entirely  upset  it  Just  as  the  horse 
struck  tbe  bi)ggy,  respondent,  seeing  the 
Impending  danger,  was  proceeding  to  get  out 
of  his  buggy,  when  the  shock  of  the  collision 
threw  him  to  the  ground  and  against  one  of 
tbe  wheels  of  the  biiggj',  causing  the  Injuries 
for  which  be  now  seeks  recovery!  Respond- 
ent's Injuries  were  internal,  and  did  not  be- 
come manifest  until  some  little  time  later, 
while  he  was  driving  btime,  when  he  became 
sick  and  dizzy. '  His  Injuries  caused  bim  to 
be  confined  'to  hid  house  for  two  or  three 
months  thereafter,'  and  he  had  been  prac- 
tically entirely  disabled  from  his  work  up 
to  the  time  of'  tbe  trial,  which  occurred  10 
months  after  be' vras  injured.  He  was  at- 
teiiaed  by  a  physician,  and  Ibcurred  consid- 
erable' expense  on  that  account  He  is  a 
farmer,  56  years  old,  and  was-,  previous  to 
being  lujured,  in  good  health  and  fully  able 
to  perform  his  usual  farm  work.  ISie  jury 
awarded  him  '$2^000  on  account  of  the  inju- 
ries received. 

'■  [1]  It  ia  ixmtended  tliat  appellant  was  en- 
titled to  Judgment  notwithstanding  the  ver- 
dict, or  in  any  event  to  a  new  trial,  upon 
tbe  ground  of  the  insufficiency  of  the.  evi- 
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dence  to  ■  render -^ttlif  Uable  for.  respondent's 
Injuries,  .^lie  theory  of  this  contention  is 
that  resj^ndent  was  Injured  while  getting 
«nt  of  his  bug^  after  the  collision,  and  after 
his  buH;7  had  come  to  rest,  and  that  he  was 
not  therefore  injured  by  any  act  of  appel- 
lant. The  answer  to  this  contention  is  that 
the  testimony  was  conflicting  upon  this  ques- 
tion, and  It  was  therefore  for  the  Jury  to  de- 
cide. There  was  pompetent  evidence,  as  we 
have  already  noticed,  to  warrant  the  Jury 
In  belierlng  that  the  shock  of  the  collision 
threwi  rea^ndent  from  bis  buggy.  While  he 
was  attempting  to  get  out  and  escape  the  ap- 
parent impending  danger;  and  there  was 
ample  evidence  to  support  the  conclusion  that 
the  collision  was  the  direct  result  of  appel- 
lant's negligent  and  reckless  driving. 

(21  It  is  also  contended  that  the  verdict 
was  excessive  In  ^monnt,  and  that  the  re- 
spondent should  be  required  to  accept  a  less 
amount  or  submit  to  a  new  trial.  We  are 
satisfied,  however,  that  In  view  of  the  na- 
ture and  extent  of  respondent's  Injuries  the 
amount  of  the  verdict  does  not  suggest  such 
passion  or  prejudice  on  the  part  of  the  Jury 
as  to  call  for  our  interference  on  that  ground. 
It  Is  true  that  the  extent  of  respondent's  In- 
juries had  to  be  determined  by  the  Jury 
largely  ution  his  own  testimony  and  his  com- 
plaints made  to  his  physician,  from  time  to 
time,  as  to  his  pain  and  suffering,  since  his 
Injuries  were  of  that  nature  which  physi- 
cians designate  as  subjective,  rather  than 
objective;  that  Is,  they  were  not  snch  as 
could  be  seen  by  the  physician.  An  exam- 
ination made  of  respondent  by  other  physi- 
cians at  the  time  of  the  trial,  according  to 
their  testimony.  Indicates  that  his  health 
yfM  'not  then  seriously  Impaired;  but  In  Its 
last  analysis  the  nature  and  extent  of  re- 
spondent's Injuries  was  only  a  question  of 
fa«t  upon  which  the  evidence  was  conflicting, 
and  it  Wfas  therefore  for  the  Jury,  and  not 
thie  court,  to  decide. 

[3]  It  Is  contended  that  the  trial  court  erred 
In  refusing  to  give  certain  requested  Instruc- 
tions upon  the  theory  of  respondent's  contrlb- 
iltory  negligence  lit  not  exercising  due  care  to 
avoid  the  collision.  We  find  no  evidence  In 
the  record  pointing  to  any'  want  of  care  on 
the  part  of  respondent.  It  follows  that  the 
question  of  his  contributory  negligence  was 
not  a  question  ft>r  Submission  to  the  Jury; 
and  therefore,  of  course,  no  Instracttoa  was 
required  thereon. 

[4]  In  It*  Instruction  to  the  Jury  qpon  the 
timents  of  damage  which  they  mie^t  take 
.into  consideration,  the  court  instructed  the 
Jury,  among  other  things,  that  they  might 
"take  Into  consideration  his  age  and  condi- 
tion In  life.  *  *  *  ".  This,  It  Is  contended, 
was  prejudicially  erroneous-  Ck>unsel  for 
am>ellant  construe  this  language  as  referring 
to  the  'flitancial  worth  of  respondent.  If 
:that  were  the  meaning  of  the  words  "condi- 
tion In  life,"  as  i|sed  In  tlie  Instruction,  it 


:T?« 


would  be  subject  to  criticism.  For,  of  coor^e, 
.that  would  not.be  a  proper  subject  of  in- 
quiry in  such  a  case.  We  think,  however, 
that  t^e  language,  as  us^  In  the  Instruc- 
tion, would  not  convey  to  the  mind  of  an 
ordinary  Juror  any  such  meaning,  in  view 
of  the  fact  that  the  evidence  Is  silent  as  to 
the  financial  worth  of  respondent  W^  think 
the  jury  was  not  led  to  regard  the  expression 
as  having  any  reference  to  anything  more 
than  respondent's  age,  physical  condition, 
earning  capacity,  etc.  The  Missouri  courts 
have  declined  to  reverse  Judgments  on  the 
ground  of  the  use  of  similar  expressions  In 
Instructions  to  Juries  by  trial  courts.  Boss 
V.  Kansas  City,  48  Mo.  App.  440^  447,  and 
cases  cited.  While  It  would  have  been 
better  for  the  court  to  have  omitted  from 
Its  Instructions  the  words  "condition  in 
life,"  we  think  their  use,  under  the  circum- 
stances, waa  not  prejudicially  erroneous. 
Other  assigned  errors,  we  think,  are  wholly 
without  merit,  and  do  not  call  for  discussion. 
The  judgment  is  afibmed. 

MOUNT,  CROW,  GOSB,andCHADWICK, 
J  J.,  concur. 


CHARBADJIEFF  y.  GROFF  et  ux. 

(Supreme  Court  of  Washington.    Aug.  14, 
1912.) 

Apfsal   and    Ebrok    ({    1009*)  —  Ibbuis   of 

Fact— View. 

Findings  by  the  trial  court  in  a  suit  to  re- 
scind a  contract,  based  on  conflicting'  evidence 
and  sustained  thereby,  will  not  be  reversed  on 
appeal 

(E<d.  Note.->For  other  cases,  see  Appeal  and 
Error.  Cent.  Dig.  |f  S970-8879;  Dec.  Dig.  f 
1009.»] 

Department  1.  Appeal  from .  Superior 
Court,  Spokane  County;  Henry  Xj.  Kennan, 
Judge. 

Action  bj  Xony  CharbadJleflC  against  O. 
G.  Orolf  and  wife.  Judgment  for  defend- 
ants, and  plalntur  appeals.    Afllrmed. 

Willis  H.  Merrlam,  for  appellant  Cohn 
&  Roseiihaupt,  of  Spokane,  for  respondents. 

PER  CURIAM.  This  action  was  commenc- 
ed' by  Tony  CharbadjiefT  against  O.  C.  Oroff 
to  rescind  a  contract  of  sale  and  recover  the 
purchase  money  paid  thereon.  The  trial 
Court:  made  findings  In  fkvor  of  defendant 
and  entered  an  order  of  dismissal.  The 
plaintiff   has  appealed. 

Appellant  claims  that  he  purchased  from 
respondent  a  talldr  shop  In  the  city  of  Spo- 
kane, fpr  which  he  paid  ?800;  that  to  In- 
duce appellant  to  wake  tlie  purchase,  re- 
spondent, who  seems  to.  be  conducting  a 
large  merchant  tailoring  business  In  Spokane, 
agreed  to  give  appellant  all  of.  his  tailor 
work;  that  after  full  payment  of  the  pur- 
chase price  respondent  refused  to  give  ap- 
pellant any  work;  that  the  value  of  the 
shop,  without  the  work,  did  not  exceed  $200; 
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anil  tbat  appell'ant  rescinded  the  contract, 
oftered  a  return  of  the  sbop,  and  demanded 
repayment  of  the  purchase  price.  Respond- 
ent denied  that  he  made  the  sale;  claimed 
that  the  shop  was  sold  to  the  appellant  by 
one  Silver,  subject  to  a  chattel  mortgage 
held  by  respondent;  that  the  purchase  prlcie 
was  applied  to  the  pa^mfent  of  the  mort- 
gage; that  respondeat  made  no  promise  of 
work  to  appellant;  that  he  did  give  appel- 
lant work,  which  he  was  unable  to  do;  and 
that  later  appellant  refused  to  accept  fui'- 
ther  work,  unless  he  recelW  all  that  re- 
spondent had,  which,  respondent  contends, 
appellant  wis  unabl*  to  perform. 

Issues  'of  .fact  only  are  Involved  on  this 
appieal.  The  trial  judge  saw  the  witnesses, 
beard  them  tedtl^,  passed  tipon  their  credi- 
bility, resolved  the '  conflicting  evidence  In 
favor  of  respondent,  and  found  that  respond- 
ent did  not  make  the  alleged  contract.  We 
have  carefully, .  read  thfe  evidence,  and  con- 
clude thai:  It  sustains  the  findings  made.  ' 

The  Judgment' Is  a£9rmed. 


ANGEL  v.  COLUMBIA  CANAL  CO. 

(Supreme  Court  of  Washington.    Aug.  20, 
1912.)  ■      '  '       . 

1.  CONSaACTB     <f     271*)— RESOiasIOBF'^NonCE 

OF  Election. 
.  Commen^emeat  of  suit  to  capcc^  an  execu- 
tory contract.  If  timely,  is  sufficient  notice,  of 
election  to  rescind. 

[Ed.  Note,— For  other  cases,  seo  Contracts, 
Cent.  Dig.  §|  1190,  1191;   Dec.  Dig.  {  271.»1  , 

2.  Contracts    (S    270*)— Rescission— Feaud. 

One  Who  seeks  to.  avoid  a  contract  for 
franduleot  repfeatntationa  must  proceed  witti 
reasonable  promptness  upon  discovering  the 
fraud,  or  tie  will,  be  held  to,  have  waived  his 
Tight  to  rescind. 

[Ed.  Notie.-'-For  other  cases,  see  Contracts, 
Cent.  Dig.  i;  1189,  1200;   Dec.  Dig.  i  270.*] 

8.  VBNBOII  and  PtTRCHASM  (|  H9*)— CON- 
TRACT TO  PTTBCHASB— BlQHT  TO'  BCSCgCND— 
MlSRBF^ENTATIONS.  ,      ...  . 

One  IS  not  entitled  to  rescind  executory 
ooatractsi'lor  the  i  purchase  of  land  on.  the 
ground  of  .misrepreBentatloa  that  there  was 
an  inexhaustible  supply  of  water  to  irrigate  the 
lands,  where  be  did  not  act  promptly  after  be- 
coming «Ware  of'  the  actual  conditions. 

[Ed.  Note.— for  other  cases,  see  Vendor' and 
Pnrcba«er,  Cent.  Dig.  {{  212-214:  Dec  Die.  § 
119,*] 

.  Department  1.  Appeal  from  Superior  Court, 
Walla  Walla  County;  Thos.  H.  Brents,  Judge. 
Action  by  Richard  Angel  against  the  Go- 
'lamblu'  Canal  Gompany.  From  the  Judg- 
ment, plaintiff  appeals.    Affirmed. 

W.  B.  Mltton,  of  Walla  Walla,  for  appel- 
lant. Shank  &  Smith,  of  Seattle,  and  Pedlgo 
&  Smith;  of  Walla  Walla,  for  respondent 

GOSE,-  J.  Suit  for  a  rescission  of  two  eon- 
tracts  for'the  sale  of  real  estate.  Besdsslon 
denied,  and  money  Judgment  entered  for  the 
plaintiff,  who  has  appealed. 

In  the  month  of  February,  1909,  the  ap- 


pellant, then  a  resident  of  the  dtjr'of  Du- 
lutb  In  the  state  of  Minnesota,  was  attracted 
by  an  advertlsemfent  of  the  lands  of  the  re- 
spondent located  at  Attalla,  Walla  Walla 
couuty.  In  this  state,  and  called  upon  its 
sales  agent  at  that  place"  to  discuss  them. 
As  'a  result  of  the  discussion  he  entered  into 
a  written  contract  with  the  respondent  on 
the  ?5th  day  of  February  for  the  purchase 
of  two,  five-acre  tracts.  On  the  5th  day  of 
June  he  laade  a'second  contract  with  it,  for 
the  purchase  .of  a  third  flve-a'cre  tract,  and 
on  .tlie  3d  day  of  July  he  made  a  third  con- 
tract with  It  for  the  purchase  of  a  like 
.tract.  Thereafter  he  left  hl^  home  In  Duluth 
for  the  purpose  of  taking  up  his  residence  at 
Attalia,  and  arrived  there  about  the  middle 
of, .  October,  1909,  He  then  examined  the 
tracts  of  land  embraced  in  his  contracts  and, 
being  dissatisfied  wlth.tbom,  arranged  with 
jUje  respondent  to  qxct^uge  tbern  for  two 
five-acre  tracts.  This  arrangement  was  made 
on  tbe  third  day  after  his  arrival  at  At- 
talla. He  had  paid  $1,725  on  the  earlier 
contracts .  and  was  credited  with  that  sum 
in  the  ne^  contra.cts.  The  new  contracts 
were  not  executed  until  the  7tb  dfiy  of  De- 
cembeni  At  the  time  of  making  the.  first  pur- 
chases, the  appellant  bad  been  a  rallrood 
bridge  builder  for  20  years,  and  had  no 
knowledge  of  Irrigation.  The.. basis  of  bis 
complaint  Is  that  the  respondent's  sales  agent 
at  DuUitb  represented  tbat  tbe.  respondent 
had  an  inexhaustible  supply  of  water  for  the 
Irrigation  of  its  lands,. and  th^t  later  at  At- 
talla its  manager  iqade  a. like  representation, 
when  la  fact  its  water  89pply  was  wholly 
Inadequate.  The  sales  agent  at  Duluth.  for 
the  purpose  of  inducing,  the  appellant  to  en- 
ter Into  tbe  contract,  gave  him  one.  of  the 
respondent's  illustrated  circulars,  whidi  atot- 
ed  that  it  "obtained  an  ample  and  inex- 
hauttible  gravity  supply  of  water  from  the 
Walla  Walla  river."  Tbe  circular  shows-the 
river,:  dam,  and  canal.  The  am)ellant  tes- 
tified that  the  sales  agent  further  said  to 
him  that  he  need  not  fear,  a  shortage  of  wa- 
ter, as  the  respondent  had  a  great  reservoir 
which  contained  enough. water  to  meet  all 
demands  for  front.  ^A  .to  16  years,  and  tbat 
he  entered  Into  fbe.  contracts  relying  upon 
these  reprefsentatlons.  He  furthM  testified 
that,  a  few  days  after  he  arrived  at  Attalla, 
a  nuttber  of  -reliable  people  informed  him 
that  the  respondent  could  not  furnish  water 
Bu'filclenft  to  produce  crops;  that  he  tlien  told 
Mri  Given,  the  respondent's  manager,  that 
he  had  "learned*'  that  it  did  not  have  water; 
that  the  manager  said  that  the  company  bad 
an  abundance  of  water;  Uiat  the  tunuri  had 
caused  trotrble  that  season,  "but  when  they 
got  It  fixed"  there  would  be  an  adequate 
supply  of  water  far  all  purposes;  that,  re- 
lying on  his  statement,  be  continued  making 
Improvements;  that  a  few  days  later  he  told 
the  manager  that  be  wanted  his  money;  that 
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the  liitter  replied  tint  rhe  '^would  Hot  3a  alty-  ] 
tblDg  for  mie'''5  'tKat  witness  "counted-:  11 
Ikmllles  TtidrtBfs'MWBy  'then";  and  that  later 
he  signed  the  new  contracts.  The  appellant 
and  hl8  wife  Mth  testified  that  they  got 
the  first  water  for  Irrigation  in  tlie  seaAoa 
^r  1910  on'  the  24th  day  of  .At>rUi  and  lit' 
ierihlttently  thereafter- ttntil  tfee  M  dsr  of 
JUly,  and  that  thfjy  hda  no  water  thereaftev 
nntU'lta  September:  iTh^  appellai&t  iklsa  t«ci^ 
tifled'tbat  fUe  tunnel  was  repait«d  befoi^ 
the  irrigation  season  opened;  that'fJie  shorb-' 
age  of  wtlter  was' 'caused  by  the  drying  np 
tit  the  waters  of  ttte  Walla  WaHa  rlrer, 
the  sonree'  of  the  defejidant's'  <!anah  that  a 
few  days  after  he  reached  Attalla  Be  made 
tnqolry  aBoUt  thfe  reservoir;  of  "the  people 
Mvlng  tbere"  and  Of  the  respondent's  Uana* 
ger;  and  that  the  latter  Informed  liini  that 
ttdy  bad  an  abtindani^  of  'miter.  Both  the 
respondent's  manage^', '  Mr.  Giveii,  and-  its 
hotticultbrist,  Mr:  WHght,  testified  tbat  tbe^ 
m^de  no  repbesentatldtas  to  thb  appellant 
^botifthe  supply  of  water.  The  respondent 
Obtalrts'  Its  water  supply  by  «  gravity  flow 
from  the  Walla  Walla  rlvfer  hndan  anxilitiry 
pumptiig  plant  on  the  Columbia  river.  An 
imprtcedented' drought  In  1910  caused  the 
former  to  go  dry,  and  lowered'  the  latter  se'v^ 
eral  feet  beW  the  intake.  The  appellant 
teft^e  laild  in  iSeptepiber  or  October.  His 
Wife  temalhed  thert!  until  December  '4th.  The 
ictlon  Was  commenced  on  (fctobet  17th.  Up- 
on the  falcts' 'stated,  the  court  denied-  ffesds^ 
8l9n,"ffnd,'gat^'tlie  appellant  a  'Judgment  for 
$lBO''dariia:gb*''and'  costs  In  consequence  of 
th'e-respbrident's  failure  to  furnish  water  for 
the  irrlgsttlon  of  the  lands,  "as  provided  In 
Oie  contraet;*'  '  • '  •  - 
'  [11  The  prayefl  6f' the' complaint  fe  "that 
fclld  "ebn'tra'ct'bf  purchase  be  delivered'  tip  to 
be  canceled,"  and' fdrdamageSi  There  was 
iM>' demand  for' a "itisclflsion-aftfeii  the  exeeU' 
ttbn  of 'th«  contitadts; 'prior  to ;thfe  Sling  of 
tbe'Mm^lnt  ■  I'Zhe  commencemMt  -  of  the 
aetldn-.for  a  caneellatioU  of  the 'executory 
eoUtractSk'  if  timely,  iwas'a  sufficient  notice 
of  an.  election  to-  tesfAad.-  ^be  execution-  of 
a  release  of  the  contra  ots  eooVd  have<  been 
pi»Tlded  for  in  the  decreie.,:  Colpe>  y.^-Und-' 
Uwo,  SIJ  Wash.  -IMS^  106  7ac«  68)4.  ..:  ' . 
.  [Stl'lQne  who  seel^s.  to  avoid  a  .contract, 
whicb  be,,has  b^en. Induced  t9  ^ter  into  by 
tbe  fmndnieDt.  representations:  ,qf.  another 
toucfalnti  I  the  subjectrinatter  of  the ,  contract, 
must  proceed  with  reasonable  promptitude 
Bpon  discovering  the  fraud,  or  be  wlU  be 
held  to  hav^  waived  his  right  to  rescind. 
SIfoog  y.  Coliimbia  Canal  Co.,  63  Wash.  115, 
114  Pac.  1034;  Stelter  v.  Fowler,  62  Wash. 
345,  113  Pac.  1096,  114  Pac.  879;  Owen  v. 
Pomona  Land  ifc  Water  Co.,  131  Cal.  630,  63 
Paa  850,  64  Pac. '253;  Culver  v.  Avery,  161 
Mich.  322,  126  N.  W.  439;  Tarklngton  v. 
Purvis,  128  ind.  182,  28  N.  a  879,  9  L.  B.  A. 
607,  and  footnote. 


•  [S]  Th«!  appeHant  did-  ifet  act  promptly 
after  be  became  aware' of  the  actual  condi- 
tions at  Attalla."  "Acoording.  to  bis  own  tes- 
timony, helcnew  before  he  Signed'  the  coUr 
tracts  in  snib  that. there  had  bees  a  shortage 
in  the  supply  of  water  that  season.  He  says 
he  was  to  advised  by.  reliabl'e  people.  He 
saysf  tbatt  when  -be  disclosed  his 'Information 
to  the  respohdMit's  mainager,  the -latter -said 
that  there  would  be  an  abundance  of  water 
whed  the  tunnel  was  fixed.  He  knew  that 
tbe  tunnel  was:  repalriid  before  the  conv- 
mencement  Of'  the  'Irrigation  season,-  and  he 
says  that  he-had  no  water  until  the  24fth  day 
of  April,  and  that  he  only  liaid:  H  -Intermit- 
tently thereafter,  until  the  3d  day  «f'  July!, 
when '  the  bupply  ceased'  altogether  -  unUl 
some  time  in  Se^itember.  Despite  this  knowli- 
edge  and  the  Infermatton  that  he  must  faav« 
gained  from  living  in  the  neighborhood,  a 
small  tommunity' where  water  wastheelUef 
resource  and  Uo  doubt  the  leading  'tdpic  of 
conversation,  he  "took  and  retained  posaee- 
slon  of  the  land'  Until'  after  the  commence- 
ment of  the  action,  set  out  fruti  trees,  and 
planted  alfalfa,  berrleer,  and  vegetables,  and 
made  other  Hmprtivements.  His  conduct  was 
eqUlvaleiit'  to  tm  el^ection  to  affirm  bts  con- 
tracts, and  he  fs  pre<AUded  under  all' the 
Authorities  from  mAkfng  a  second'  ejection.  ' 
The  Judgment  Is  affirmed. 

CROW,   CHADWICKi  lX.IiI9.  and  PAR- 
KER,  JJ.,  cobcur.'  '     '  > 


OONSOLIDATBD  SCHOOL  DiST.  NO.  106. 
SNOHOMISH  OOUNTT,  et  al.  v.  JONES, 
Superintendent    of    Schools    ot    SbobomiBk 
County. 
!'(S«liraiM- C<Mrb"<»f?WB8UB^oiu'    Ab^'XS, 

Schools  and  School  Districts  (§  44*)— Con- 
solidated DisTBicTS— Dissolution. 
....A  copftty  sqjjerintfnd^nt  ba.B  no  pgwef  to 

dissolve'  a  'con6ohd&ted  tcDool  'district,  as  such 

diwoluUoP  cE^n  .only  be'  ef{«cted  by  order  of  a 

court  of  competent  jurieidictioh  in  quo  warranto 

or  other .  appropriate  proceeding. 
[Ed.  Note.— For  other  cases,  see  Schools  and 

School   Districts,  Xient.  Dig,   {{   88-^1;    Dec 

Dig,.|^.»]  .  .  ,        .".       -, 

'  Department  1.  Appeal  from  SopMlor  Court, 
Snohomish  County;   W;.  F.  Bell,  Judge. 

Action  by  Consolidated'  Sghool  District  No! 
106, '  Snohomish'  G«iinty!,  and  others  against 
Lizzie  Jones,  Superintendent  of  Schools  of 
Snohomish  County,'  I>^3»ndant's.  demurrer  to 
the  complaint'  was  overruled,  a^d  she  apr 
peals.    Affirmed. 

Ralph  C.  Beiy,  of  Everett,  for  appellant 

CH-IDWICK;  J.  On  the  SOth  day  of  July, 
1910,  school  district  No.  20  of  Snohomish 
county,  forming  with  other  districts  union 
high  school  district  No.  103,  Consolidated 
with  school  district  No.  80  «t  the  same  conn- 
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ty,  whtch  formed  wltb  other  districts  union 
high  school  dlstrlcl  No.  100.  The  consolidat- 
ed district  is  known  as  consolidated  school 
district  No.  106.  The  defendant,  as  count}' 
superintendent,  has  threatened  to  dlssolre 
the  consolidated  district,  for  the  reason  that 
the  two  districts  were  consolidated  without 
warrant  or  authority  of  law,  and  the  present 
action  was  instituted  by  the  board  of  di- 
rectors of  the  consolidated  district  to  enjoin 
such  threatened  action  on  her  part.  A  ASr 
mtuver  to  the  complaint  was  overruled,  and) 
the  defendant  electing  to  stand  on  her  ds- 
marrer,  and  ^refusing  to  plead  over,  final 
Judgment  was  entered,  granting'  a  permanent 
Injunction  as  .prayed.  From  this  Judgment) 
the  defendant  has  Appealed,  and  by  stipula- 
tion the  appeal  is  submitted  to  this  court  on 
a  transcript  Of  the  record  and  the  appellant's 
brief. 

The  question  sought  to  be  raised  by  the 
appeal  Is  the  right  of  two  school  districts, 
lying  In  different  union  high  school  districts, 
to  consolidate. under  t#e  law. permitting  cosr 
eolldatioD  tn  certain  cases;  but  we  do  ao% 
think  that  appellant  can  raise  that  question. 
The  two  districts  have  been,  In  fact,  consoli- 
dated; and  we  are  cited  to  no  provision  of 
-the  law  authorizing  the  cou^ity  'school  super' 
intendeot  to  dissolve  a  consolidated  district, 
whether  the  consolidation  be  legal  or  lllegaL 
In  the  absence  of  a  statute  conferring  such 
pow«r  pn  ,thft  superintendent,  the  district  can 
only  be  dissolved  by  an  order  ot  a  oourt  of 
competent  Jurisdiction  in  a  quo  warranto  or 
other  appropriate  proceeding. 

Without  expressing  any  opinion  on  the 
merits  of.  the  qnestlon  thus  presented,  the 
Judgment  must  therefore  be  affirmed ;  and  it 
is  BO  ordered. 

GOSB,  PARKER,  and  CROW,  JJ,,  concur. 


P.  D.  HILOS  LOGGING  CO.  v.  MESCHER. 

(Supreme  Court  of  Washington.     Aug.  14, 
1912.) 

Principal  and   Aoknt  (|    136*)— Pebsonal 

I/IABILITT      or     AOENT    —    MlSBEPBEaBNTA- 
lioNS. 

A  bill  of  sale  coDtaining  the  usual  cove- 
nants of  title,  and  signed  by  the  defendant. as 
the  seller's  agent,  ia  inauffioient  to  charge  de- 
fendant personally  for  misrepresentatioDs  as 
to  the  seller's  title,  in  the  absence  of  a  show- 
ing that  he  knew  the  representations  to  be 
false. 

[Ed.  Note.— For  oUier  cases,  see  Principal 
and  Agent,  Gent  Dig.  |{  476-491;  Dec.  Dig.  { 
136.*] 

De{>artment  1.  Apjpeal  from  Superior  Court, 
Snohomish  County  i   W.  W.  Black,  'judge. 

Action  by  the  P.  D.  Hlllls  Logging  Compa- 
ny against  C.  T.  ^escher.  Judgment  for  der 
fendant,  and  plalntltr  appeals.  '  Affirmed. 

.   >Ierrick  &  AJUls,  of  Everett,  for  appellant, 
J.  Henry  Denqlifg,  of  Seattle,  foe  respondent 


I-  PARKER,  J.   The  plainttfC  commenced  this 
action  in  the  superior  court  to  recover  dam- 
ages resulting  to  it  from  aUeeed  false  and 
fraudulent  representations  made  by  the  de- 
fendant. Inducing  it  to  purchase  from   the 
Betz  Mescher  Company,  a  corporation,  a  sec- 
ondhand donkey  engine.    The  cause  was  tried 
before  the  court  and  a  jury.    At  the  close  of 
the  evidence,  the  court  directed  a  verdict  In 
favor  of  the  defendant,  which  the  jury  re- 
turned.   Judgment  was  rendered  accordingly. 
The  plaistUf  has  appealed. 
.   The  controlling  facte  ace  not  ia  dispute. 
Appellant  purchased  the  engine  from   the 
Bets  Mefscber,  Company,  through  respondent 
as  agesit  of  that  company,   at  an  agreed 
price  of  $600.    The  purchase  price  was  paid 
by    appellant    to    respondent,    and,  by    him 
turned  over  to  the  Betz  Mescher  Company. 
Thereafter  appellant  lost  the  engine  because 
of  the  defective  title  of  the  Betz .  Mescher 
Company  thereto  at  the  time  ot  the  sale. 
The  alleged  false  r^^presentatlons  made  bj 
respondent  ,tO';appellant,  inducing  the  sale, 
were  tl)9t  the.  Betz  Mescher  Company  had 
good  title  to  the  «igine  and  right  to  convey 
the  sama     It  Is  undisputed,  however,  that 
no  represeptat^ona  whatever-  were  ma^^e  by 
respondent  to,  appellant,  relating  to  the  title, 
orally  in  the  negotiations  leading  up  to  tbie 
sale.    The  only  representations .  made  ^s  to 
title  were  those  ot  the  usual  cov^nauts  at 
warranty,  of  title  which  were  cpntained  Ih 
the  b^l  .of  sale  executed  for  the  cohveyanqe 
of  the  engine..  This  was  a  t>iU  of  sale  ex- 
ecuted by  "Betz  Mescher  Co.  by  O.  T.  Mesch- 
er.''   There  is  but  little  .evidence  tending  to 
show   wha^    knowledge    respondent    had    of 
the  title  to  the  engine;  but  what  little  there 
is  tends  to  show  that  he  honestly  believed 
that  the  Betz  Mescher  Company  tiad,.at  the 
time  of  the  sale,  perfect  title  to  the  engln* 
and  a  right  to  sell  it    Respondent  was  ap- 
parently fully  authorized  to  make  the  sals 
for  the  Betz  Mescher  Company,  so  far  aa 
his  agency  authority  Is  concerned,  and  no 
contention  is  made  to  the  contrary.     Tho 
facts  indicate  that  appellant  may  have  a 
good  cause  of  action  against  the  Bets  Mesch* 
er  Company  upon  its  warranty';  but  it  seems 
clear  to  us  that  sufficient  bos  not  been  shown 
to  support  a  clmTge  of  fraudulent  represen- 
tation against  respondent    Hfe  Is  not  shown 
to  have  made  any  repr^sentattons  perBonal- 
ly.     In  60  tkv  as  the  language  of  the  cove- 
nants of  warranty  is  concerned,  It  Is  the  Un- 
gual of  the  Betz  Mescher  CompaUy.    That 
language   having  been   Used   by   it  through 
resiKmdent  as  its  .ageut  might  render  him  re- 
sponsible ttaerefoi*,  if  known  by  him  to  be 
fitlse,  but  not  otherwise.    20  Cyc.  24. 
.  The  judgment  is  affirmed. 

.^MptJNX,  GOSE,  CIW)W,  and  QHADWICK, 
JJ.,  concur. 
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CUBYBLktfD  T.  MALDBJN  WATERWORKS 

CO. 

(Supreme  Conrt  of  Washington.    Aug.  20, 

1912.) 

1.  Watebs  and  Water  Coumes  (S  203*)— 
Watee  Companies— Rates. 

A  water  company  can  fix  ratea  for  serv- 
ice, if  tliey  are  reasonable  and  not  discrimina- 
tory, in  the  absence  of  a  valid  contract  or  leg- 
islative control. 

[Ed.  Note.— For  other  cases,  see  Waters  and 
Water  Courses,  Cent.  Dig.  S|  290-299;  Dep. 
Dig.  i  203.»] 

2.  Watebs  and   Wateb  OotJBSES   (i  233*>— 

WATEB    COKFANIBB-'RATEa. . 

The  reasonableness  of  a  water  rate  charg- 
ed by  a  company  depends  largely  on  the  amount 
of  investment  and  the  amount  of  returns. 

[Ed.  Note. — ^For  other  cases,  see  Waters  and 
Water  Courses,  Cent.  Dig.  {{  290-299;  Dec. 
Dig.  f  208.«1 

3.  Watebs  and  Watkb  Coubses  «  194*)— 
Watteb  Companies  — Skbvice  to  Constjm- 
XBS— Rbqvibites. 

Under  a  waterworks  franchise  requiring 
the  grantee  to  furnish  service  at  fixed  rates,  be 
must  provide  the  necessaty  service  pipe  from 
the  main  line  in  an  abutting  street  to  the  con- 
sumer's property  line.  ' 
WEd.  Note.— For  other  cases,  see  WateiB  and- 
ater  Courses,  Cent  Dig.  |  280;  Dec  Dig. 
I  1»4.*1 

bepaitment  1.  Aroeal  from  Superior 
Court,  Whitman  County;  Thomas  NeUl, 
Jndge. 

Mandamus  proceeding  by  Charles  E.  Cleve- 
land against  the  Maiden  Waterworlss  Com- 
pany. From  an  order  granting  a  peremptory 
writ,  respondent  appeals.     Affirmed. 

Wakefield  &  Wltberapoon,  A.  C.  Shaw,  and 
B.  P.  Twohy,  all  of  Spokane,  for  appellant 
J.  N.  Plckrell,  J.  M.  McCroskey,  and  R.  M. 
Bnrgunder,  all  of  Colfax,  for  respondent 

CHADWICtC,  J.  The  material  facts  In 
thia  case  are  as  follows:  The  plaintiff, 
Cleveland,  is  the  owner  of  a  lot  abutting  on 
Ninth  street.  In  the  town  of  Maiden,  In  Whit- 
man county.  The  defendant  water  company 
Is  a  public  service  corporation,  owning  and 
operating  a  water  system  along  Ninth  street 
and  other  streets  of  the  town,  under  a  fran- 
chise from  the  town  council.  Sections  1,  2, 
3,  and  4  of  the  ordinance  granting  the  fran- 
chise read  as  follows:  "Section  1.  That  the 
Maiden  Waterworks  Company,  a  corporation 
existing  under  the  laws  of  this  state,  its  suc- 
cessors or  assigns,  be  and  is  hereby  granted 
the  right  and  privilege  of  excavating  and 
lajrlog  pipes  and  mains  in  the  public  streets 
and  alleys  of  said  town  for  the  purpose  of 
fnmlsliing  to  its  inhabitants  fresh  water  for 
domeattc  and  sevrerage  purposes  and  for  fire 
proteetipn-and  otherwise  as  may  be  designat- 
ed by  siroper  ordinance  for  a  period  of  twien-. 
ty-flve  .years  from  the  granting  and 'accef>t-. 
ance  of  this  ordinance.  '   - . 

"Sec.  2.  The  said  ourporation  sliaU  l»y 
such  pipes  and.plaee  hydrants  as  directed  t^ 
the  stieet  comndttee-or  aucb  other  committee: 


of' said  town  as  may  he  chati^ged -ir^li '  the ' 
duUea  of  looking  after  the  streets  and  alleys, 
provided  that  at  sufficient  number  of  persons' 
on  the  Bti«etb  to  be  benefited  by  said  exten* 
sions  shall  first  petition  and  sign  contracts 
with  the  company  guaranteeing  twelve  per 
cent  net  on  the  estimated  cost  of  said  'eX' 
tension,  which  said  pipes  a~hd  mains  shall  be 
of 'sufficient  size  and  of  quality  to  furnish 
ample  and  sufficient  water  f«r  all  purposed 
intended  and  to  be  placed  iind  extended  for 
consumer's  use,  and  commenice  the  laying. of- 
same  within  such  time  as  designated  hy  reso- 
lution of  the  council  and  directions  of  the  - 
said  street  committee.- 

"Sec.  a.  That  it  shall  have  the  right  to 
make  the  necessary  excavatletts  for' the  lay> 
Ing,  maiatalnlng  and  repairing  of  eald  pipes,  ■ 
mains  and  hydrants,  but  must  wlthont  un^' 
necessary  delay  refill  all  ditches  "attd  placft- 
the  .streets  and  grounds  (n  safe  and  proper  ' 
condition,'  and  for  the  failure  so  to  do  Im'^ 
mediately  after  being  directed  by  the  sti^eet> 
committee,  they  may  cause  the  same  to  tKe~' 
done  at  the  expense  of  the  said  corporation  ' 
and  charge  the  same  up  as  a  tax  against  said  ^ 
plant.  ■  ■    ' 

"Sec.  4.  That  said  corpoiration  nay  charge-: 
and'  collect  such  tolls  for  the  fumlsfaing  of 
wa,tW'  to  'users  and  consumers  as  shaM  be 
considered  reasonable  and  Jnst  td  give  them 
fair  retnm  on  the  investment,  which  price  - 
may  .be  changed  and  revised  at  periods'  of 
five  years  after  the  first  ten-year  period,  if  - 
so  requested  by  resolution  of  the  council  and 
for  a  period  of  the  first  ten  years  the  fol-  ' 
Rowing-, rates  shall  be  the  maximum  monthly 
amount  which  can  be  charged  for  the  water 
under  such  reasonable  nflM  and  regalations 
as  may  he  promulgated  by  said  corporation: 
*  :•    •    Private  dwellings,  four  rooms  or- 
less,  $1.60.    *    •    •" 

The  plaintUC  tendered  to  the  defendant 
company  the .  sum  of  flJSO,  and'  demanded 
that  It  furnish  water  to  him  throuf^  its 
pipes  at  the  property  line  of  Ninth  street, 
for  use  in  his  dwelling  house  OU'  the  lot 
above  described.  The  comi«ny  refused  to 
comply  -with  tUs  demand,  unless  the  plain- 
tiff would  pay  the  further  sum  of  $14.50,  . 
the  cost  of  extending  the  pipe  line  from  the 
main  to  the  property  line  and  making  the 
connection  with  the  main.  This  proceeding 
was.  thereupon  instiented,  and  reefulted  tA 
the  issuance  of  a  peremptory  writ  of  man- 
date, requiring  the  water  company  to  comply 
f'orthwith  with  the  demand  of  the  plaintiff.  ; 
Froih  this  order,  the  present  appeal  is  prose- 
cuted, n    . 

[1,  2]  From-  the    foregoing   statement,    It '' 
will  be'  i(een  that  the  sole  question  presented 
for  dec^ioh  Is  whether  the  property-  owner  . 
or  the  water  company  must  defray  the  «x- 
pense  of  cotadticting  the  water  from  the  maio, 
to  the  property  line  aud  makli^  the  neces* 
sary.  <x>hiie^tiop  with-,  the  main,  i  In  the  ab<  > 
'Sence  of  a  valid  contract  or  legislative  ton-  < 


•For  other  can*  ■•«  Mm*  topic  and  mcU«d  NXIHBBK  In^Dse.  Dlt-  tJkML,  Die;  Ker-  N«.  AsrlM  41  Itep'r  IMi)x«s  ' " 
125P.-49 


Digitized  by 


Google 


77i»r 


.  ifa.^A^JJflQ  RfiPlOiRTtiM . 


(Waslt.' 


tnli  la  tbe  la&ttet  of  Ita  rates,  aweter  :ei»fr< 
pany  mftr  fix  and  collect  rates  tot  fumtsb-: 
lag  wateri.>provided  they  are  reaaouable  and 
just  and  d«  not  discrlininata  '  A 'leaeoiiable 
rate  depends  in  a  large  measure  ,up<>n  the- 
anKtunt  of  mstnes  inrested  and  tbe  returns 
reeeived.  State  ex  rel.  Webster  ▼.  Superior 
Court,  «7  Wash.  37,  120  Pac.  861.  ■ 

[3]  If.  the  company  only  layer  Ita  mains  In 
the  streets;  it  wUV  as  a  matter  of  cout^e, 
have  less  money  InYeated  than  if  it  carries 
its  pipes  to  the  property  line  of  each  individ- 
ual consumer,  and  will  be  compelled  to 
charge  less  In  tbe  fonner  case  tiian  in  the 
latter;  and,  if  there  be  no  contract  or  stat- 
utory or  municipal  reg;uIatlon  in-  the  way,  a 
regulation- "requiring  the  property -.owner  to 
d^rfty;  the  expense  of  piping  and  coaducting 
tbe,  water  from  the  main  to  hia  .property  line, 
and  is  addition  to  pay  a  reasonable  mootUy 
charge. for;  the  use  of  the  water,  would  not 
seem  unreasonable,  provided -the  two  ehatfees 
combined  'be  but  a  reasonable  charge-  foe  the 
services  rendered.  <  But  this  case  is  controll- 
ed by  tJ>e  franchise  Ordinance,  which  requires 
tbe  company  to  furnish  water  to  naearsand 
consumers  at  certain  fixed  rates;  and'wd 
are  of  oplaion  that  it  isi  hot  so  furnished, 
within  tbe  meanltig  of  the  ordinance,  lonlass 
it  is  delivered  to  the  consumer  at  hltt  prop-' 
erty  lUnei  Pecatelld  Water  Co.  t.  .' Stafaleiy, 
7  Idaho;  165,-  61  Pac.  618;  -Bothn^  r.'  Coii« 
snmers'  Co.,  18  fldaho;  568^  92  Pac.  533,  24 
U  R.  A.  (N.S.)  485;  Hatch  ▼.  CoDiumers' 
Co.,  17  Idaho,  201,  104  Paa  671 ;  Interna'- 
tlonal  Water  Co.  v.  :H1  Paso,  61  Texi  Clr. 
Appi  821,  112  S.  W.  816;  ViA^  ViyOt  'Cerpahi' 
tlon  V.  Forey,  96  Ark.  845,  131' S.  W.' 680, 
Ahb.  Cas.  1912Bj  544.  .  .,  ■■■.     .. 

r  The  case  of  State  eX  rel,  Foley  t.  Slllyard 
Water  Co.,  49  Waah.  J232,  ■  94 ;  (Pac. '  1080, '  Is 
not  in  conflict  with  tbe  tIewS  here 'ext>re8s- 
ed.  The  court  thea-e  hrid  thafi  the  plalntltt 
wMi.not  entitled  'to  water  trom-'tha  maih 
from  whicb'  be  «temanded  it, -and  no  fran-' 
cbise-  .or  .ooAXratst  obBgatioa  was  involred. 

-She  JxidgmeBt  is  affirmed. 

..i  i-  .  ,.■  ,    -•     . .   ■     .  >■      :      -  •■  '•    •'■- 

CROW,  S(BOSB,  ELLIS,  and  PABKEB,  JJ., 
concur.<    i.   .  >   • 


I^ENNON  «t  nxk  V.  CITY  OF  SBATTLB. 

-(Sopreme'' Court  of  Washington.     Ang. 
14,  1»12.) 

1.  ituNrciPAi.  CoBPOBATiONS  (S  831*)— Dbain- 
A«E  PtAns— ADoprroN^Cmr's  EiABiLiTt. 
Acts  of  municipal  officers  in  adopting  drain- 
age plans  and  in  -deteriDiiilng  when,  apd  Vbere 
sewers  are  to  be  CQnstructed  are  quasi  judicial, 
in  the  exercise  of  which  jud^meht  and  discre- 
tion the  city  will  incor  no  liability,' -ttt  it  will 
otdlnadly  b«  presumed,  in  the  absence  of  any 
showing  of  actual  negligence,  that  reasonable 
car*'  -was  •apea.  '       ^    , 

[Ed!'  Note.-^For  other  cases,  see  Municipal 
Gevpoiations,  Cent.  Dig.  i|  1780,  1781;  Dec. 
Dig.  |83li»J  , 


0.  MUHICIPAI.   CoBPOBATIOnS    (|   831*)— SbW- 
EBS-rDEFECn^V;   StKIEK'  -*  CONSTEXJOTIOK  —  • 

■   Neolioencb. 

Plaintiffs'  property  was  injured  by  the 
breaJHiig  of.  a  tile  sewer,  part  of  the  system 
of  defendant  city.  The  sewer  extended  down  a 
$teep  .gulch  between  two  streets  for  a  distance 
pf  174  feet,  falling  90  feet  The  upper  sewer' 
was  constructed  of  ],^>nch  tile  pipe  and  the 
lower  one  of  12:inch,  pipe.  The  sewer  had  bro- 
ken once  before,  damaging  certain  adjoining 
property,'  Which  the  city  purchased,  after  which 
It  slightly  changed  tbe  course  of  the  connecting 
sewer  by  constrpctlng  a  new  line  of  8-inch  pipe 
thrdugh-  the  land  purchased  and  building  a  bulk- 
bead  of  logs  to  retain  earth  with  which  it  filled 
and  graded  the  property,  aftar  which  the  bulk- 
head gave  way  and  the  :8-inch  coanectiag  pipe 
broke  from  the  -  excessive  pressure  of  the  lar- 
ger pipe  abov«,  precipitating  sewerage  down  on 
and  across  the  rear  of  ptaintiffs''  lot.  Htld, 
that  sioh  facts,  in  the  absence  of  evidence  to 
tbe  cont];ary,  showed  actual  negligence  in  the 
construction  of  tbe  plans  of  the  sewer  system, 
and  that  the  city  wap  therefore  liable. 

[Ed.  Note,— For  oQier  cases,  see  NTunicipal 
Corporations,  •  Cent  Dig.  {{  1780,  1781;  Dec. 
Dig.  I  831.*] 

Department  1.  Appeal  from  Superior 
Court,  King  County;  R.  W.  Prigmore,  Judge. 

Action  by  Ole  Lennon  and  wife  against 
t&e  City  a;f  Seattle;  Judgment  for  plaintllls, 
and  defehidadt  appeals.    Afllrmed. 

.James  B.  Bradford  and  W.  F.  "Van  Ruff, 
for  appellant  Leopold  M,  Stern  and  J.  W. 
Russell,  both  of  Seattle,  for  respondents. 

CROW4  J.  This  action  was  commenced  by 
Die.  I^eonpn  and'Sixcse  Lennon,  his  'wife, 
against  tbe  tiXj  of  Seattle,  to  recover  dam- 
ages, to  real  ,estate.  From  a  judgment  in 
plaiijititts;',  ,f a'For  the  defendant  has  appealed. 

Some  ye^rs,  ^ce  appel\a°t.  installed  and 
has  e^Qce  ipaintaiqed  a-  public,  sewer  system;, 
in  wbicb  a  connection  extended  down  a 
st^p,  jgu^;h  frx^  .thf)  tntessection  pf  Bast 
Sprpc^  street  and  .X^akec^li  avenue .  to  Cen- 
tra avenue.  The  hnigtb  ot  this  connection 
wafi. about  174  feet,  and  In  that  distance  it 
descended  or  fell  abevit  90  feet:;  The  upper 
sew;er  on  :Bast  Spruqa.str^t  was  constructed, 
with  til9  S4wer  pipe  15  inches  in  .diameter. 
The  lower  sewer  1  on  Central  avenue  was  con- 
structed of  tile  sewer  pipe  about  12  incites 
in  diameter,  and  tbe  connecting  sewer  line 
from  Bast  Spruce  street  to  Central  avenue 
.was  conducted  with  tile  sewer  pipe  8 
inches  In  diameter.  About  1906  a  like  con- 
nection from  Bast.  Spruce  street  to  Central 
avenue  ran. down  the  same  gulch  on  a  slight- 
ly different  line.  At  that  time  it  broke  and 
damaged  real  estate  of  one  JUrs.  Oetto.  Sbe 
filed  a  claim  for  damages  which  was  adjust- 
ed by  the  dty  purchasing  her  lots  located 
on  Lakedell  avenue  near  the  upper  portion 
of  the  gulch  and  Bast'  Spruce  street.  There- 
after the  xlty  slightly  changed  the  course  of 
the  connecting  sewer  by  constrnctUig  a  new 
line 'With  S-incfa' tile  sewer  pipe  thrdugb  the 
Oettd  lots.  It  also  constructed  on  tbe  rear 
of  the  lots  and  above  tbe  sewer  a  large  bulk- 
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^d  of  1o(^  fb  iretalfl  earth  %ttli  wfalcU'  Itl 
tlu«a  and'gradM  tbe  lotb.  Ttes^oifdento  own 
two  Ibtsr  below  the  Getto  lots,  aear  the  jjohrt 
■where  the  connecting  line  entered  the  lower 
sewer  on  Central  ayenne.  There  Was  no  evi- 
dence'that  respondents'  lots  were  connected 
With,  or  In  any  manner  benefited  by,  the 
■sewer  syirtenl.  Their-  lots,  which  w€re  Im- 
■pro-red  with  a  residence,  an  outWulldlng,  a 
fence,  and  ntrmerons  tmlt  trees,  were  niuch 
loWfer  at  the  rear  ■toward  the  gulch  land  ■sew- 
er than  at  thfe  front  Shortly  prior  to  oir 
about  January,  1910,  the  appellant  city  grad- 
ed '  Lakedell  avenne,  and  reihored  ''earth 
therefrom,  which'  ft  deposited  on  the  Getto 
lots  BboTe,  OTer^.  ahd  across  the  bulkhead. 
Shortly  thereAftefr  thie  bulkhead  gave  wa^, 
and  the  8-lnch  connecting  sewer  pipe  btoke, 
with  th^  i^esnit  that  the  bulkhead,  earth,  and 
stewerage  \^re  'Jpreclpltated  down  upon''ilnd 
across-  the  reaf  of  respondents'  lots,  iarry- 
'Ing  away'  and  destroying  their  fencej  out- 
building, iaiid  fruit' trees.  To  recover  the  re- 
snlttng  damages  this  action  was  instituted.. 

The  above  facts  were  shown  by  undisput- 
ed evidence!     Respondents    introduced    fur- 
ther 'evidence  to  show  that  the  8-inch  sewer 
was  Installed  to  convey  all  sewerage  from 
the  upper  l6-lnch  pipe  ofi  {last  Spruce  street 
tq  .the  12<^lnch  pipe  in  Central  avenue;  that 
tbe  8-incli  pipe  was  274  feet  long',  dropped 
90.  feet,  and  was  installed  by  the  city  on 
land  owned  by  it;  that  <1^  passed  under  or 
through  the  log  bulkhead;  ithat  the  capacity 
of  tbe  15-inch  pipe  was  about  3V4  times  that 
"of  the- 8- Inch  pipe;  that  in  the  event, of  the 
.lower  ^pe  becoming  clogged,  the <  pressure 
.of  water  from  above  on  the  inside  of  the 
8-inch  pipe  wpidd  be  about  40  pounds  to  the 
square  inch^  and  that  the  .8-lnch  pipe  which 
.would  have  to  withstand  thia  enormous  pres- 
'Mure  was  only  an  ordinary  tile  sewec  pipe. 
'  Upon  tbis  evidence  respondents  makei  a  caJ- 
cnlation  showing >  thbt:  in  the  event' of  >  the 
8-iach  pipe  becomlDf  clogged  or  stopped  at 
■its  lowest  point,    where  it  connected   with 
-the  Central  avenue  seWer,  it  would  be  sub- 
■  'jected  to  an  enormous  and  excessive  pres- 
sure which  irould  gradaally  decrease  from 
that    point   to    its    upper    portion    at    East 
•  l§proce  street  ■  After  these  facts  had  been 
shown    and    respondents    had    proven    their 
damages,  api)ellant  Introduced  evidence  as  to 
the  extent  of  the  damages,  and  rested  with- 
out otferiog  any  eviden^^e  as  to  the  construc- 
tion of  the  sewer,  the  method  of  its  main- 
tenance, or  the  cause*  of  the  break. 
.  Appellant  contends  tha,t  1^  challenge  to 
the  safilcienoy  of,  the,  evidence  should  have 
been   sustained;   that,  tbe  respondents  have 
shown  no  negligence,  on  its  part;  that  the 
doctrine  of  res  ipsa  loquitur  cannot  be  ap- 
plied to  a  case  of  this  character;  that  no 
previous  notice  to  appellant  of  any  defect  or 
obetmction  in  tbe  sewer  has  been,  shown; 
and  that  the  proof  of  the  mere  happening  of 


the  br«ife  is'  ItmuAcI^t  tb  BuStali  «  re- 
'cbveryi         '•  • 

[i]  Acts  of  mmilcipal  ofllcers  In  ad(^ptlng 
drainage  plans  and  lli  deterhilning  When  and 
wheire  sewers  ire  to  be  constructed  are!  rec- 
oghissed  as  quasi  judicial,  as  they  Involve  an 
exercise  of  fleilberate  Judgment' and  discre- 
tion. -  It  has  frequently  been  held  that  in 
exerclSln(g''8uch  judgment  and  discretion  or 
Ih'' adopting  sewer  systems  and  plans,  mu- 
Sileipdlitles  #111  incur  no  liability  for  such 
acta,  as  it  "will '  ordinarily  be  presumed.  In 
the'kbSence  of  any  showing  of  actual  negli- 
gence, that  reasonable  care  has  been  used. ' 

[2]  While  the  elementary  rule  is  ad  stat- 
ed, we'  do  not  thhik  it  should  prevent  a  re- 
covery on  the  facts  before  us.  It  has  been 
shown  that  oh  a  previous  iccasion  an  d-lnch 
connection  went  out  in  substantially  the 
same  location,  causing  damage  to  the  Gfetto 
lots;  yet  the  City  constructed  another  8-inch 
tile  connection  In  practically  the  same  loca- 
tion, under  sI'nHlar  conditions,  built  the  bulk- 
head'Vhlch  It  covered  with  earth,  and  that 
the  seWer  again'  went  out  in  practically  the 
Same  place,  carrying  the  bulkhead  and  earOi 
with  It.  These  faCts,  conpled  with  the  cer- 
tainty of  an  Imulense  pressure  on  the  8-lnch 
Hie'  Iri  thd  ievent  of  a  stoptwge,  made  at 
leabf  a  p*lma  facib  case  of  notice  to  the  city 
'arid'  negligence  as  'against  the  dty:  App^- 
Iflnt'made  no  effort'to  disclose  the  true'cauye 
of  the  brehk,  or  to  sfllow  that  it  was  wlth- 
ont  negligence.  It  was  in  ahetter  position 
to  understand  the  situation  and  to  explatn 
the '.  true  cause-  'of  the  accident  than  were 
««8polident8.  Without  any  attempt  to  do  so, 
it 'now  argues'that  respondents  have  pooveii 
'liO'&egltgence,'and  should  be  precluded  from 
recovery-  This  position  cannot  be  sustain- 
ed. Respondents'  rights  have  been  invaded. 
Their  luropcrty  has  been  destroyed  wttboiit 
fanit  «r  negUgence  on  their  part  Tbe  de- 
struction was  cansM  br  an  agency  under 
the '  ab801iite"domlBioa  and'  control  of  tike 
city.  Sewerage,  eartai,  and. d£brlS' have  been 
precipitated  npoa  respondents'  property,  and 
thereby  thegr  have  been. injured... 

in  Ashley  v.  Port  Huron,  36  Mich.  296,. 24 
Am..  Rep.  ^62,.  a  well-considered  case,  .In 
which  damage  to  private  property  wa»  oe> 
■casioned  by  a  sewer*  Judge  Cooley,  after  cit- 
ing and  .discussing  numerous  decisions,  wtXL 
said:  "it  la -very  manlCestf  from  this  refer- 
ence to  authorities,  that  they  recognize  la 
municipal'  corporations  no  exemption  f^om 
responsihtUty,  where  the  injury  an  indlvidoal 
lias  received  Is  a  direct  injury  accomplish- 
ed by  a  corporate  act  which  Is  in  the  nature 
of  a  trespass,  npon  him.  The  right, of  an  in- 
dividual to  the  occupation  and  enjoyment  of 
bis  premises  is  exclusive,  and  the  public  au- 
thorltiea  have  nio  more  liberty  to  trespass  up- 
on, It  than  has  a  private  individual.  If  the 
oorporatlon  send  people  with  picks  .and 
spades  to  eat  a  street  through  It  wltl^wt 
first  acQulring  tbe  right  of  way,  it  is  liable 
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for  «  tort;.  J)ut>lt  la  no  more : liable;  pnder 
such  circumstances  than  It  Is  when  it  pours 
upoB  his  land  a  flood  of  water  by  a  public 
sewer  bo  constructed  that  the  flooding  must 
be  a  necessary  results  The  one  la  no  more 
unjustifiable,  and  no  more  an  actionable 
wrong,  :than  the  other.  Each  is  a  tree^ae^, 
,and  li|  0ach  Instance  the  dty  exceeds  Its 
lawful  jurisdiction.  A  municipal  charter 
never  gives  and.  never  .could  give  author^ 
'to  appropriate  the  freehold  of  a  citizen  with- 
out compensation,  whether  it  is  done  through 
an. actual  taking  of  it  for  streets  or  bond- 
ings, or  by  flooding  It  so  as  to  Interfere  with 
the.  owner's  possession.  Bis  property  right 
is  appropriated  In  the  one  case  as  much  as 
In  the  other."  , 

In  Roberts  ▼.  Dover,  72  N.  H.  147,  153,  55 
Atl.  a&o,  899,  a  sewer  case,  the  court,  dla- 
cusslng  the  duties  and  liability  of  a  munici- 
pal corporation,  said:  "In  Bowe  v.  Ports- 
mouth, 56  N.  H.  291  [22  Am.  Bep.  464],  it 
was  held  that  in  maintaining  a  pubUc  sewer 
a  city  is  bound  to  use  that  degree  of  care 
and  prudence  which  a  discreet  and  cautious 
Individual  would  use  if  the  whole  loss  or 
rlak  was  to  be  his  alona  The  case  renders 
unnecessary  a  discussion  of  the  liability  of 
a  dty  or  town,  which  builds  a  sewer  under 
legislative  authority,  for  defects  In  the  plan 
adopted.  When,  having  constructed  a  sewer, 
.It  <>onnect8  It  with  other  sewers  and  drains, 
overtaxing  its  capacity,  and  allows  insoluble 
material^  to  accumulate  In  it  and  obstruct 
.the  flow  of  the  water,  causing  It  to  flow 
back  upon  private  property.  Its  liability  for 
the  resulting  damage  does  not  differ  from 
that  pf  an  individual,  who .  so  unreasonably 
manages  his  property  as  to  cause  damage  to 
the  adjoining. property  of  his  neighbor.  The 
fact  that  it  is  a  public  corporation,  perform- 
ing certain  public  duties,  does  not  exempt  it 
from  liability  for  negligence  when  perform- 
ing a  work  not  Imposed  upon  It  as  a  public 
agent)  but  voluntarily  aasumed  by  it  under 
a  legislative^  license.  Having  undertaken  the 
'Construction  and  management. of  a  system  of 
sewerage  for  the  local  accommodation  and 
'convttilence,  its  duties  to  individuals  liable 
''do  be  damaged  thereby  is  measured  by  the 
same  rule  of  ordtaary  care  and  prudence 
under  the  circumstances  as  would  be  ap- 
plied if  it  were  a  private  business  corpora- 
tion, partnership,  or  Individual  engaged  in 
Che  same  work."  .    ' 

The  appellant  has  made  no  attempt  to 
show  the  cause  of  the  break  which  damaged 
respondents,  but  asserts  its  exemption  from 
•liability  on  the  ground  that'  no  ncKllgence 
has  been  shown  on  Its  part  In  the  adoption 
of  the  original  System  and  plan  which  it  in- 
stalled. If  the  system  had  been  properly 
adopted  and  afterwards  ntaintalned.  It  would 
'eetem-  that.  In  the  ordinary  course  of  events, 
tt  would  not  have  damaged  respondents  ii^ 
the  ioanner  liere  shown.    We  therefwe  con- 


clude tliat  the  prtoa  fiicie  case  of  notice  ajod 
negligence  which  respondents  hajve  made 
intposed  upon  appeilantthe  duty  of  IntroAuo- 
Ing  at  least  suffidoit  proof  to  ueet,  the  same. 
In  King  V.  Kansas  City.  58  Kan.  334,  338,  49 
Pac.  88,  89,  the  court  said:  "The  city  cannot 
without  liability  collect  sewage  and  fllth  and 
precipitate  It  upon  the  property  of  a  citizen, 
even  if  the  plan  is  devised  in  good  faith 
and  tlie  best  material  is  used  in  the  construc- 
tion. It  Is  Immaterial  from  which  end  of 
the  sewer  the  discharge  Is  made;  the  con- 
sequence and  liability  are  necessarily  tite 
same.  'CJourta  of  the  highest  respectability 
have  held  that  if  tlie  sewer,  whatever  it* 
plan,  is  so  constructed  by  the  municipal  au- 
thorities as  to  cause  a  pogiUve  ani  direct  fo- 
vasiOH  at  the  plaintiff's  private  property,  as 
by  collecting  and  throwing  upon  It  to  his 
d^inage  water  or  sewage  which  would  not 
otherwise  have  flowed  or  found  Its  way  there, 
the  corporation  la  liable.'  2  Dillon  on  Mu- 
nicipal Corporations  (4th  Ed.)  |  1047.  See, 
also,  Ashley  T.  Port  Huron,  36  Mich.  296 
[24  Am.  Bep.  552] ;  Tate  v.  St  Paul,  66  Minn. 
527  [58  N.  W.  158,  45  Am.  St  Bep.  501]; 
Selfert  ▼.  City  of  Brooklyn,  101  N.  Y.  136 
[4  N.  B.  321,  64  Am.  Bep.  664];  Lehn  v.  San 
Francisco,  66  Cal.  76  [4  Pac.  965] ;  North  Ver- 
non V.  Vogler,  89  Ind.  77;  West  Orange  v. 
Field,  37  N.  J.  Eq.  600  [45  Am.  Bep.  670]." 
The  views  here  expressed  are  in  harmony 
with  the  holding  of  this  court  in  Hayes  t. 
Vancouver,  61  Wash.  536,  112  Pac.  498, 
where  we  quoted  from  Ashley  v.  Port  Huron, 
iiupra,  the  identical  excerpt  above  quoted, 
and  said:  "The  decisions  of  the  courts  relat- 
ing to  dtnnage  caused  by  cities  In  maintain- 
ing sewers  and  drains,  espedally  where  the 
damage  Is  the  result  of  a  positive  direct 
act  of  the  city,  seem  to  be  quite  uniform  in 
holding  that  the  dty  is  liable  for  such  dam- 
age^ and  that  it  cannot  escape  upon  the  plea 
that  it  was  the  result  of  the  performing  of 
a  purely  governmental  act." 

A  prima  fade  case  of  negligence  sufficient 
to  sustain  the  Judgment  was  made  by  the  re- 
spondents which,  in  the  absence  of  any  show- 
lug  by  the  appellant,  should  be  sustained. 
The  Judgment  is  affirmed.       ^ 

PABKEB,  GOSB,  and  CHADWICK,  JJ, 

concur. 


HOLT  MFG.  CO.  v.  THOMAS  et  al. 

(Supreme  Court  of  Washington.     Aug. 
16,  1912.) 

1.  Attachment    <|    47")  —  Dispositiow    ot 

PkOPEKTT  WITH  llfTKHT  TO  DKLAT  ARD  DB- 
FBAUD   CBEDIIORS. 

Whether  an  alleged  disposition  of  property 
wis  with  intent  to  defratid  defendants'  ored- 
iters,  atad  whether  the  transferee  participated 
in  the  fraud  so  aa  to  swtaia  aa  attachment  on 
that  ground,  ia  to  be  determined  by  the  acts  and 
words  of  the  debtors  and  transferee  at  the  time 
of  the  transfer  much  more  than  by  their  snb- 
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■te^oent  testimony  at 'to  what'ttrcir  intelttioiils' 
then  w«re.'  , 

,  [Ed.  Note. — For  otbei;  cases,  see  Attachment. 
Cent.  Dig.  K  120.  861-876;  Dec.  Dig.  J  47.*] 

i.  .Attachment  .(S  44*)— Gbounds— Defbaud- 

jnoCrkditors. 

where  a  debtor  'in  making  a  transfer  of 
property  not  only  intended  to  prefer  the  trans- 
tttt^  who  was  a  crieditor,  but  also  intended  to 
delay  and  defraud  plaintiff  and  other  creditors, 
the'  transfer  was  sufficient  to  sustain  an  at- 
tachment 

[ESd.  Note.— For  other  cases,  see  Attacliment, 
Oent  Dig4 1 110;  Dec.  Dig,  {  44.*] 

3.  AtTAOHMKKT  (I  47*Jh-6B0UKDS  — Fbaudu- 
UNT  CoNVBTANCE— Evidence. 

Defendants,  while  insolvent  and  with  full 
knowledge  of  their  indebtedness  to  plaintiff 
and  of  Its  purpose  to  enforce  the  same,  oon- 
Teyed  practically  all  of  their  property  to  B., 
•JDLOtber  creditor,  who  accepted  the  conveyanc- 
es which  were  absolute  in  form,  without  any- 
thing on  their  face  to  indicate  that  he  received 
Bocb  property  in  trust,  for  any  one  else,  as  he 
thereafter  claiwed.  Xhe  property  was  worth  at 
least  twice  as  much  as  the  indebtedness  due 
B.,  including  his  surety  obligation  for  defend- 
ants. The  conveyances  were  advised  by  B., 
Utl,  after  being  made,  he  offered  to  share  with 
the  president  of  a  bana  which  was  another  cred- 
itor, in  case  he  would  aid  in  reinstating  defend- 
ants on  the  property  conveyed.  He  also  evi- 
denced his  concern  in  defendants'  efforts  to 
thwart  legal  proceedings  looking  to  a  collec- 
tion of  plaintiff's  claim,  and  made  inconsistent 
statements  with  reference  to  the  purpose  of 
the  conveyances.  The  attorney  who  drew  the 
transfers  claimed  that  they  were  absolute  and 
intended  so  to  be  by  the  parties,  but  failed  to 
state  any  facts  indicating  the  nature  of  an  al- 
leged trust  by  the  transferee  in  favor  of  cer- 
tain banks.  Held,  that  the  transfers  were  made 
not  only  to  prefer  B,  but  also  with  specific  in- 
tent to  binder,  delay,  and  defraud  plaintiff, 
and  were  therefore  ground  for  attachment. 

[SSd.  Note. — For  other  cases,  'see  Attachment, 
Gent.  Dig.  H  120,  861-876;    Dec.  Dig.  |  47.*] 

4.  Appeal  ahd  Ebbob  (|  1011*)  —  Rbvixw — 
QUBSTiONs,  OF  Fact. 

The  rule  Uiat  the  Supreme  Court  will  not 
arrive  at  a  different  decision  than  that  of  the 
trial  conrt  on'the  ground  of  a  disputed  ques- 
tion of  fact  has  no  application  on  an  appeal 
Irom  an  order  dissolving  an  attachment  beard 
by  a  visiting  judge  on  affidavits  only. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error.  Cent.  Dig.  H  8963r3968;    Dec.  Dig.  S 

ion.*] 

Department  1.  Appeal  from  -^Superior 
Conrt,  Adama  Coun^;  O.  R.  Hdcbmb, 
Judge.  *■      ' 

Action  by  the  Holt  Manttfactartng  Com- 
pany against  !>.  O.  Thomas  and  another. 
From  an  order  granting  defendants'  motion 
to  dlssoKe  an  attachment,  plaintiff  appeals. 
Reversed  and  remanded. 

W.  W.  JBent,  of  Spokane,  for  appellant 
Lovell  &  Davis,  of  Ritzville,  for  respondents. 

'  PABKBR,  J.  The  plalntUI  commenced 
this  action  in  tbe  superior  court  seeking  re- 
covery f rom  tbe  defendant  upon  two  promis- 
sory notesand.an.open  account  aggregating 
approximately  ^,000.  At  tbe  ^ame  tfme  the 
'Plaintiff .  sued  .<ckut  '»  writ  of  attacliment 
against  the  property  of  defendants  upon  the 


gnxind  tlkt  they  had  'assigned,  seoreted,  and 
dlsfposed  of  their  property  with  the  Intentloa 
to  delay  or  defraud  .their  creditors.  Tbe  de-. 
fendaat  moved  tbe  court,  to  dissolve  the  at- 
tachment, alleging'  tliat  It  was  wrongfully 
Issued.  Tbe  motion  came  on  for  bearing  be- 
fore the  court  upon  evidence  produced  in  the 
form  of  affidavits  only,  In  behalf  of  tbe  re- 
spective parties ;  tbe  only  Issue  involved  be- 
ing as  to  whether  or  not  tbe  defendants  had 
made  disposition  of  their  property  with  In- 
tention to  delay  or  defraud  their  creditor^.. 
Tills  issue  being  submitted  on  these  affida- 
vits, tbe  court  entered  its  order  dissolving 
the  attachment  From  this  order  the  plain- 
tiff has  appealed. 

On  tbe  2d  day  of  October,  1911,  and  for 
some  time  prior  thereto,  respondents  were  en- 
gaged in  farming  on  an  extensive  scale  in 
Adams  county.  On  that  date  they  were  In- 
solvent and  owed  tbelr  principal  creditors 
approximately  as  follows:  Vf.  J.  Benning- 
ton, 15,000 ;  Pioneer  Bank  of  RltzvUle,  $12,- 
000;  Bank  of  Lind,  |12,000;  Holt  Manu- 
facturing Company  (appellant),  $5,000.  The 
total  value  of  their  property  at  that  time, 
which  consisted  of  land,  stock,  farm  imple- 
ments, and  wheat  on  band,  was  between 
$24,000  and  $30,000.  A  few  days  prior  to 
October  2d  the  vice  president  of  appellant 
bad  a  conversation  with  both  of  respondents 
in  which  payment  of  tbe  amount  due  upon 
tbe  indebte^ess  here  sued  upon  was  de^ 
manded  of  them,  and  in  which  conversation 
they  were  given  to  understand  that  legal 
proceedings  would  be  promptly  taken  looking 
to  tbe  securing  and  collection  of  their  In- 
debtedness to  appellant  unless  It  was  imme- 
diately paid.  They  then  pleaded  for  an  ex- 
tension of  time,  promising  to  pay  at  least 
$2,400  upon  the  indebtedness  in  a  few  d^ys 
when  they  would  sell  some  of  their  wheat, 
and  promising  to  meet  a  representative  of 
appellant  at  Lind  and  make  tbe  $2,400  pay- 
ment on  October  4tb.  On  that  day,  or  pos- 
sibly the  day  previous,  in  a  telephone  con- 
versation with  tbe  vice  president  of  appel- 
lant, one  Of  respondents  informed  him  that 
they  would  not  meet  tbe  representative  of 
appellant  at  the  time  stated  and  would, do 
nothing  more,  for  appellant,  as  other  ar- 
rangements bad  been  made.  On  October  2d 
and  3d,  which  was  after  the  understand- 
ing had  as  to  the  payment  of  tbe  $2,400  and 
l>efoEe  tbe  agreed  time  for  such  payment  bad 
arrived,  respondents  executed  two  bills  of 
sale  and  a  quitclaim  deed  conveying  sub- 
stantially all  of  their  personal  property  and 
land  which  was  of  the  value  of  $24,000  or 
more  to  W.  J.  Bennington.  These  facts  w^ 
think  may  be  considered  as  established  b^ 
yood  I  djispute. . .  - 

These  conveyances  to  Bennington  were  al»- 
solute  In  form,  contained  no  provisions  indi- 
cating that  they  were  given,  as  security,  qot 
that  Bennington  was  taking  tbe  title  to  the 
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Tpropofty  In  trust  for  any  otber  eredltot  than 
himself.  '  It  is  now  claimed,  howerer,  by  re> 
spondent  and  Bennington,  that  tiiese  convey- 
ancea  were  made  to  bin>  In  tmst  £oc  the 
payment  of  the  claims  of  himself,  the  Pio- 
neer' Bank  of  Ritzvillet  and  the  Bank  of 
lilnd  In  this  order.  These  claims,  as  we 
have  already  noticed,  would  aggregate  ap- 
proximately 980,000.  We  will  now  notice  the 
principal  statements  made  tn  the  aeyeral  af- 
fidavits of  witnessee  relating  to  facts'  which 
are  ihore  or  leas  in  dispute. 

'  i>ne  witness  states  in  his  afBdavit,  in  sob- 
stanice,  that  on  October  0th  Bennington  said 
his  was  not  acting  in  the  interest  of  any  one 
else  In  taking  the  property  by  these  convey- 
ances, and  that  they  were  taken  to  eeeure 
him  In  the  sum  of  $6,000  owing  to  him  by 
respondents,  and  also  to  secure  him  to  the 
extent  of  $6,000  for  which  sum  he  was  surety 
for  respondents.  This  96,000  was  evidently 
a  part  of  the  indebtedness  owing  by  the 
respondehts  to  one'  of  the  banks.  This  wlt< 
ness  also  states  that  Bennington'  stated  to 
him  at'  that  time  that  the  conveyances  were 
taken  as  securl'iy  only  and  intended  as  mort-< 
gages. 

'Another  witness  stated  In  his  affidavit.  In 
substance;  that  on  October  6th  he  heard  a 
conversation  between  Bennington  and  the 
witness  above  mentioned,  which  conversation 
^as  evidently  the  same 'one  above  mention-, 
ed,  wherein  Bennington  stated  that  the  con- 
veyances were  made  only  as  security  to  him 
and  that  he  had  not  purctiased  the  property. 
Two  ether  witnesses  stated  in  their  affi- 
davits. In  substance,  that  on  about  October 
20th  they  had  a  conversation  with  both  of 
respondents,  wherein  they  statbd,  la  sub- 
stance, that  appellant  as  one'OiC  their  cred- 
itors had  made  unreasonaMei  dcoainds  on 
them  and  were  crowding- th«n  for-the  pay- 
ment of  the  indebtedness  due  <  it  and  tiad 
threatened  defendants  -with  suit  and  attach- 
ment unless  the  same  was  settled; 'that  tliey 
had  gone  to  their  friend  Bennington  and  ad- 
vised him  of  the  actS'  and  threats  of  appel- 
lant, and  at  the  suggestion  of  Bennington 
they  then  transferred  to  him  all  of  their  real 
and  personal  property;  that  the  transfer 
had  been  made  for  the  purpose  of  preventing 
appellant  from  getting  any  undne  advan- 
tage; that  Bennington,  being  then  present, 
claimed  tliat  he  was  going  to  use  the  prop- 
erty for  the  purpose  of  realizing  on  his  own 
claim  first,  and  thereafter  he  would  turn  the 
balance  over  to  the  Pioneer  Bank  of  Rltz- 
vllle  and  the  Bank  of  Llnd.  These  witness- 
es also  state  that  respondents  said  that  Ben- 
nington advised  them  to  transfer  their  prop- 
erty to  him  for  the  i^urpose  of  preventing 
appellant  from  carrying  out  Its -threat  to  en- 
force its  claim. 

'  Another  witness,  who  is  interested  in  the 
"Bank  of  Llnd  and  represented  it,  states  In 
his  affidavit,  in  sUl>stance,  that  he  had  a  coh- 
jersatlon  wUh  Bennington  about  the  6th  or 


7tb  of  October  relating  to  the  conveyance  of 
the  property  to  him  by  respondents,  wherein 
Bennington  stated  that  the  conveyances  had 
been  made  to  him  as  security '  only  to  se-' 
cure  what  respondents  were  then  owing  hini- 
and  to  secure  him.  on  certain  .notes  that  he 
was  surety  on  for  them  payable  t»  the  Pio- 
neer National  Baiik  of  Ritzvllle;  Benning- 
ton further  stating  to  the  witness  at  tb&t 
time  that,  if  the  defendants  could  be  rein- 
stated upon  tile  raneh  in  Adams  county,  he 
would  agree  with  the'  witness  for-  the  Bank: 
of  Lind  itfaat  the  property  Should  be  treated 
as  -security  for  the  amount  owing  the  Bank 
of  I^ind  by  respondents  as  well  as  for  the 
amount  owing  htm,  and  that  the  proceeds  of 
the  property  would  be  by  him  distributed  pro 
rata  to  the  Bank  of  Wnd,  to  Bennington, 
and  to  the  Pioneer  National  Bank  of.  Rita- 
viUe,'  provided, '  however,  that  the  witness 
would  Comply  with  certain  conditions  'nam- 
ed, la  aiding  and  assisting  Bennington  to 
reinstate  the  >  defendants  -lipon  the  ranch. 
Th6'  witness  further  states' that  at  no  time 
did  the  Bank  of  Llqd  a6t  any  bh6. acting  tat 
it  authoritatively  take  or  receive  from  de- 
fendants any  property  la  settlement  of  their 
IndebtedneBS  to  It,  and  that  it  has  since 
brought  suit  to  recover  such  indebtedness. 
-  Another  witness,  the  prekldent  of  the  Pio- 
neer National  Bank  of  RItz^'{lIe,  states  in  his 
affidavit  that  he  agreed  with  respondents  and 
Bennington  that  the  conveyances  should  be 
made  to  Bennington  In  trust  for  the  pay- 
ment of  the  claims  of  Bennington,,  the  Pio- 
neer National  Bank  of  Ritzvllle/ and  the 
Bank  of  Llnd  in  this  order.  It  is  not  claim- 
ed by  him  that  such  agreement  or  under- 
standing 'was  evidenced  in  -writing.- 

The  substance  of  the  afflda'^Its  of  the  re- 
spondents is  that  they  did  not  make  the 
conveyance  with  intent  to  defraud  their  cred- 
itors, but  that  such  conveyances  were  made 
to  Bennington  for  the  purpose  of  paying  the 
indebtedness  due  him,  the  Pioneer  National 
Bank  of  Rltzville,  and  the  BanE  of  Lind. 
'Whether  or  not  respondents  understood  that 
those  claims  were  to  be  paid  in  this  order 
does  not  appear  from  anything  they  have 
stated  in  their  affidavits.  Thef  claim,  how- 
ever, that  the  conveyances  were  absolute  and 
were  not  made  with  intent  to  delay  or  de- 
fraud their  creditors. 

Another  witness,  one  of  the  attorneys  for 
respondents,  states  that  he  ,waa  present  at 
the  making  of  the  conveyances,  was  in  con- 
sultation with  respondent,  that  he  heard  all 
the  Conversation  leading  up  to  the  making 
of  the  conveyances,  and  that  they  were  not 
made  as  security,  but  as  an  absoltate  tranaf« 
to  Bennington,  and  that  Bennington  then 
delivered  to  respondents  all  of  the  evldeice 
of  Indebtedness  he  had  against  them.  The 
affidavit  of  this  witness  is  allent  upon  the 
question  of  how  the  surpl-os  was  to  be  ap- 
plied by  Bennington  after  the  satisfaction 
of  his  own  claim.    We  think  the  foregoing  la 
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a  tulr-wamtaAii  vf  all:  of 'the  principal  filotB 
disclosed  by  the  affidavits.  '   "'        ' 

-  Whether  or  hot  these,  facts  show  an.ibtent 
on  the  part  6f  respondent  to  delay,  ^  or '  die* 
traiid  their  creditors,  -  and'  especially  appelt 
lant,  within: the  jne^nlng  of  the  attachment 
law,  Is  the  problem  for  out  solution.    . 

[1>'Whtit'the  intention  of  respondents  and 
Bennington  was  In  that  respect  Is  to  be  de- 
twmlned  b^  'their  acts  and  words  which 
weire  Eteen-'tind  heard  by  others,  mnch  more 
than  by  what  they'  may  now  say  that  their 
intentions  were  at  the  time. 

[2]  it  may  be  Oonceded  that  they  intmded 
to  prefer  Bennington  as  a  creditor,  and  still 
not  be  subiteiit  to  the  charge  if  intending  to 
delay  and  defraud  appellant  or  other  cred- 
itors ;  but,  if  the  dtrcumstances  proven  show 
that  they  intended  the'  latter  as  well  a*  the 
former,  the  conveyances  made  with  such  In- 
tention wbtld  support  attachment  proceedings 
at  the  instance  of  this  appellant  In  Bump 
on  Fraudulent  Coovc^anees  (4th  Ed.)  §§  172, 
173,  following  a  statement  of  the  general 
role  /Of.. la.w.  allowing  honest,  prcferenjce  to 
creditors,  the  authbr '  sayS:  *'A  transfer, 
however,  may  be  ftaudulent,  although  It  is 
made  in  consideration  of  aq,  honest  debt, 
for  an  honest  claim  may  be.  used  as  a  cover 
ta  a  covinous  transaction.  The  distinction 
is  between  a  transfer  made  solely  by  way 
Of  preference  of  ■  one  creditor  over  others, 
and  a  8imil4r- transfer  made  with  a  design 
to  secure  some  benefit,  or  advantage  there- 
from to  the  debtor,  or  to  delay  creditors  in 
the  collection  of  ib^r  debts.  While  the  law 
permits  an  insolvent  debtor  to  make  chol<« 
of  the  persons  he  wlU  pay.  It  denies  him  the 
right'  in  doing  It  to  contrive  that  other  cred- 
itors shall  never  be  paid,  or  to  nse  the  debt 
Of  the  preferred  creditor  as  a  colorable  con- 
sideration to  screen  and  protect  his  property 
from  their  claims  or  to  delay,  hinder,  and 
embarrass  Uiem  in  the.  enl^orcement  of  their 
demands.  The  amount  of  the  property  trans- 
ferred comi^iired  with  the  debt  Intended  to 
be,  secured  or  paid,  and  the  number,  amount, 
.and  ch^r^cter  of  the  other  debts,  are  proper 
subjects  for  consideration  In  determining  the 
gdOd  iFaltb  of  the  tiransaction  towards  other 
creditors.  The  property  must  bear  ^  rea- 
aonable  proportion  to  the  preferred  debt.'* 
And  at  aeetion  174  the  anthor  further  ob- 
serves:;  ."Creditors  also  are  not  allowed  to 
gain  a  preference  by  means  of  a' secret,  un- 
dertaking to  hold  a  part  of  the  property  for 
the  tteneflt  of  the.  debtor.  The  law  looks 
with  gte&t  Jealousy  upoil  the  manner  of  giv- 
ing preferences,  and  plenounces  all  departures 
from  good  faith,- «nd  requires  that  the  par- 
ties shall  not  secure  any  covert  advantage 
to  the  debtor  in  prejudice  of  his  creditors." 
In  EUls  V.  Musselman,  61  ^^eb.  262,  86  N.  W. 
75,  In  considering  the  effect  of  an  intent  to 
prefer  a  creditor  with  an  intention  to  de- 
fraud' other  creditors,  the  court  observed: 
''It  is  tme  tiiat  Joseph  Bills  was  Indebted 
to  Us.KipB.at  the. time  ha  conveyed  to  them 


theTilani  In  'qdestfcid,)  bdt  thatifabt  did  not 
n^cessairlly  make'  the  coUvcyances'  Tiilld,  nor 
shield  them  from  the  assaults  of  credltora 
The  plaintiffs  in  error  might  lawfully  accept 
security  from  their  father,  bnt'  It  was  not 
permissible-  fdr  them  to  do  so  with  the  Inr 
tentlon  vf  defra-ndlng  other  creditors.  If  a 
conveyance'  Is  the  product  of  two  ^motived, 
one  innocent  and  the  other  corrupt.  It  Is,  ac- 
cording to'  all  the  authorities,  within,  the 
proscription  of .  the  statnte '  of  frauds."  In 
the  same  decision  the  court  quotes  with  ap- 
proval the  text  in  14  Am.  &  Eng.  Ency.  of 
Law  (2d  Ed.)  pp.  295,  2d9,  as  follows:  "  'Al- 
though a  creditor  who  obtains  from  an  In- 
solvent debtor' an  assignment  «f' property  U 
payment  of,  or  as-  security  for,  his  dobt,  may 
know  that  his  debtor  la  acting  with  the-  de- 
sign of  delaying  and  defrauding  other  cted^ 
itors,  he  will  not  lose  hla  preference,  by 
reason  of  stteh  knowledge,  if .  he  takes  the 
asslgnmedt  in  good  faith,  and  without  any 
view  of  aiding  in  the  consummation  of  the 
purpose,  further  than  necessarily  results  from 
securing  a  preference  to  himself.  If,  howr 
ever,  it  appears  &om  the  circumstances  atr 
tending  thO'  transaction  that  the -preferred 
(creditor  was  not  acting  with  the  :sole  pur- 
pose of  securing  the  payment  of  his  own 
debt,  but  also  from  a  desire  to  aid  the  debtor 
in  defeating  other  creditor^  or  in  covering 
up  his .  property,  or  in  giving  him  a  secret 
intejrest  therein,  or  in  locking  It  up.  in  any 
.way-  for.  the-  debtor's  own  use  and  benefit; 
the  creditor  will  not  be  protected,  but  the 
transactiop  .  will  be  declared  fraudulent.'  " 
The;  following  decisions  of  this  court  are  In 
harmony  with  these  views:  O'Leaiy  t.  Bu- 
vall,  10  Wash.  666,  39  Pac.  163;  Hotallng 
Co.  T.  Clancy,  21  Wash.  1,  56  Pac.  929;  Na- 
Uonal  Surety  Co.  t.  Udd,  65  Wash.  471,  118 
Pac  ,347.  In  the  last-clt^d  cas^  it  is  true  the 
.court  declined  to  set  aside  the  conveyances 
,as  a  fraudulent  preference,  but  nevertheless 
the  principles  recognized  in  that  decision  are 
in .  harmony  with  .the  views.'  Indicated  by 
the  above  quotations. 

[3]  Kow  the,  main  facts  disclosed  by  these 
affidavits  pointing  to  an  Intent  on  the  part 
of  respondents  to  delay  and  defraud  this  ap- 
pellant as  one  of  Its  creditors  we  think  may 
be  fairly  summarized  as  follows:  First,  in- 
solvency of  respondents  at  the  time  of  the 
conveyances  with'  full  knowledge  thereof  and 
full  knowledge  of  the  affairs  of  respondents 
and  of  the  Indebtedness  due  from  them  to  ap- 
pellant and  of  appellant's  purpose  to  enforce 
the  same,  on  the  part  of  Bennington  who  ac- 
cepted the  conveyances;  second,  the  convey- 
ances made  to  Bennington  absolute  In  form 
without  any  language  therein  or  In  any  other 
Instrument  of  writing  expressing  any  such 
trust  for  the  benefit  of  the  banks  In  addi- 
tion to  himself,  as  Is  now.  dainied  by  him 
and  respondents;  third,  conveyance  of  the 
property  to  Bennington  having  a  value  of  at 
least  t'Wice  the  amount  of  the  Indebtednfesa 
due  from  re^pondentf  to  him  .Imploding  th« 
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smotint  6f  hi*  MT^  obligation  incnrred  In 
their  b^alf ;  fourth,  friendly  ooDoem  on  the 
part  of  Bennington,  for  respondents,  eri* 
denced  by  his  adrlce  to  them  to  make  con- 
yeyance  to  him  of  all  tbeir  property  b^ond 
that  which  would  be  reasonably  sufficient  to 
satisfy  his  own  claim,  and  also  evidenced 
by  his  offer  to  the  president  of  the  Bank 
of  Llnd  to  share  pro  rata  with  it  in  tbe 
payment  of  its  claim  against  respondents 
upon  condition  that  its  president  would  aid 
in  reinstating  respondents  upon  the  farm, 
also  eyidenced  by  his  concern  in  the  efforts 
of  respondents  to  thwart  any  legal  proceed- 
ings which  might  be  instituted  by  appellants 
looking  to  the  collection  of  their  claim,  his 
efforts  In  this  regard  going  far  beyond  what 
was  necessary  to  secure  a  fair  preference 
to  himself  as  a  creditor;  fifth,  inconsistent 
Statements  made  by  Bennington  as  to  tbe 
purpose  of  tjhe  conveyances;  sixth,  concern 
of  respondents  indicating  their  desire  to  bin* 
der  and  deday  appellants  in  the  collection  of 
their  claim  as  well  as  a  desire  to  merely 
prefter  other  creditors;  seventh,  the  state- 
ment of  the  attorney  for  respondents  to  the 
effect  that  the  sale  was  absolute  and  intended 
so  to  be  by  respondents  alnd  Bennington,  yet 
falling  to  state  any  facts  ihdicating  the  na- 
ture of  tbe  claimed  trust  in  favor  of  the 
banks.  It  m«y  not  be  easy  to  point  out  among 
these  facts  any  particular'  one  which  of  itself 
shows  an  intent  on  the  part  of  respondents 
to  £elay  and  defraud  ar?ellant  by  these 
conveyances;  but  it  is  probably  seldom  that 
such  an  intent  can  be  shown  by  other  than 
a  series  of  acts.  We  think  that  taking  all 
of  the  f^cts  shown  by  these  aCIdavits,  mak- 
ing due  allowance  for  the  conflicting  state- 
ments therein,  there  is  sufficient  here  shown 
to  require  our  holding  that  respondents  in 
making  these  conveyances  did  so,  not  for 
the  sole  purpose  of  preferring  bona  fide 
creditors,  but  also  with  the  specific  intent  to 
hinder,  delay,  and  defraud  this  appellant  as 
a  creditor.  We  think  that  both  they  and 
Bennington,  in  the  making  of  these  convey- 
ances, did  not  manifest  that  degree  of  good 
faith  and  fairness  which  the  law  demands 
In  the  conveyance  of  property  by  an  in- 
solvent debtor  to  one  of  his  creditors  for  the 
purpose  of  discharging  the  debt  owing  such 
creditor.  Clearly  if  these  conveyances  were 
made  to  Bennington  for  tbe  purpose  of  dis- 
charging his  debt  alone,  they  were  fraudu- 
lent and  void  as  to  other  creditors  because 
of  the  manifest  excessive  value  of  the  prop- 
erty conveyed  over  and  above  the  amount 
of  the  obligation  sought  to  be  satisfied;  and 
we  are  not- at  all  impressed  with  the  claim 
that  tbe  surplus  value  was  to  be  In  trust 
for  tbe  banks.  Even  if  such-  were  the  orlg- 
Jnai  intention,  of  resppodenta  and  Benning- 
;|;pn,  the  facts. point  to  the  intent  of  both  re? 
spoodents  and  Bennington  to  delay  and  de- 
fraud appellant     We  think  such  .  intent  Is 


snffllciently  showil  to  rendfer  the  conreyancea 
void  as  to  appellant 

[4]  Some  effort  la  made  to  invoke  the  gen- 
eral rule  that  this  court  should  not  arrive  at 
a  different  decision  than  that  of  the  trial 
court  upon  a  disputed  question  of  fact. 
That  rule  has  but  little  application  here,  lie- 
canse  no  oral  evidence  was  submitted  to  the 
trial  court,  and  it  had  no  better  opportunity 
to  see  or  hear  the  witnesses  than  we  have. 
Indeed,  the  question  was  not  even  determin- 
ed by  a  resident  Judge,  but  was  submitted  to 
a  visiting  Judge  from  anotiter  district.  Tbe 
reason  of  the  rule  invoked  la  therefore  not 
present  in  this  case. 

We  are  of  the  opinion  that  the  trial  court 
erroneously  dissolved  tbe  attachment  It  fol- 
lows that  the  order  to  that  effect  must  be 
revised.    It  la  so  oMered. 

aOS£!,  CBOW,  and  CHAOWICK.  JJ.,  eon- 

CUE. 


BANK  OF  LIND  v.  THOMAS  et  al 

(Supreme  Court  of  Washington.     Aug.  16, 
1912.) 

Department  1.  Appeal  from  Superior  Court, 
Adams  County;    O.  R.  Holcomb,  Judge. 

Action  by  tbe  Bank  of  Lind  agsinst  O.  H. 
Thomas  and  another.  From  an  order  dissolv- 
ing an  attachment,  plaintiff  appeals.    Beversed. 

Wakefield  &  Witherspooa,  A.  C.  Shaw,  and 
E.  P.  Twohy,  all  of  Spokane,  for  appellant 
Lovell  &  Davis,  of  BitzvUle,  for  respondents. 

PER  CUBIAM.  Tills  is  an  appeal  from  an 
order. dissolving  an  attachment  The  facta  in- 
volved are  substantially  the  same  as  In  Holt 
Manufacturing  Company  v.  Thomas  et  al.,  125 
Pac.  772,  which  we  have  just  decided.  Fwr  the 
reasons  given  in  that  decision  the  order  dis- 
solving the  attachment  in  this  case  is  reversed. 


COOK  et  ux.  T.  cm  OF  spob:anb. 

(Supreme  Court  of  Washington.    Aug.  19, 
1912.) 

MUNICIPAI.   COBPOBATtONS    (f  450*)— STBEETB 

—  IvPBovEMENT  —  Assessment  DiaTBicrs  — 

LiMITATIOir. 

Spokane  City  Charter,  {  61,  originally  pro- 
vided that  street  improvement  assessment  dis- 
tricts should  be  coterminous  with  the  part  of  the 
street,  etc.,  improved,  and  that  the  side  lines 
should  in  no  event  be  further  than  150  feet 
from  the  nearest  line  of  the  street,  etc  As 
amended,  the  section  provides  that,  unless  oth- 
erwise provided  by  ordinance,  the  district  shall 
be  coterminous  with  tbe  street,  etc.,  "and  in 
such  case  the  side  lines  of  snch  assessmeot 
district  should  in  no  event  be  distant  more  than 
150  feet  from  the  nearest  side  line  of  the 
street,"  etc.  Beld,  that  the  dty  is  not  author- 
i*ed  to  extend  tbe'side  lines  of  a  district  be- 
yond the  150-feot  limit 

[Ed.  Not«>— For  other  cases*  see-  Municipal 
Corporations,  Cent  Dig.  {i  1073.  1074;  Dec. 
Dig.  {  450.»] 

Department  1.    Appeal  from  Superior  Court, 

Spokane  County ;  J.  Stanley  Webster,  Judga 

Actio?  by  J.  Ia  Cook  and  wif^  against  the 
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City  of  Spokane.  Jndgment  dismissing :  tbe 
action,  and  plaintiffs  appeal.  Reversed,  witb 
directions. 

F.  W.  Girand  and  Robertson  &  Miller,  for 
appellants.  A.  M.  Craven  and  Win.  E.  Rich- 
ardson, botli  of  Spokane,  for  respondent. 

CHADWICK,  J.  This  is  an  action  to  can- 
cel a  special  assessment  for  a  street  im- 
provement. A  demurrer  to  tbe  complaint 
was  sustained,  and,  tbe  plaintiffs  electing  to 
stand  on  tbelr  pleading  and  refusing  to 
plead  further,  a  Judgment  of  dismissal  was 
entered,  from  which  this  appeal  is  prose- 
cuted. 

The  appellants'  property  Is  situated  more 
than  150  feet  from  the  nearest  line  of  tbe 
sjbceet  improved,  and  tbe  power  of  the  city 
to  assess  property  beyond  that  limit  is  the 
sole  question  presented  by  this  appeal.  The 
solution  of  the  question  depends  upon  a  pro- 
vision of  the  city  charter.  Section  61  of  the 
charter,  as  originally  adopted,  authorized  tbe 
city  to  Improve  its  streets,  and  to  levy  and 
collect  Htedal  taxes  or  assessments  on  abut- 
ting property  to  defray  the  expense,  "and, 
for  tbia  purpose,  the  city  shall,  by  ordinance, 
establish  assessment  districts,  which  shall 
Include  the  lots  and  parcels  of  land  benefited 
by  said  improvement:  Provided,  however, 
that  such  assessment  district  shall  be  coter- 
minous with  that  portion  of  the  street,  ave- 
nue, pablic  way  or  alley  improved,  and  the 
side  lines  of  such  assessment  district  shall 
in  no  event  t>e  distant  more  than  160  feet 
from  the  nearest  line  of  tbe  street,  avenue, 
pnblic  way  or  alley  improved.  •  •  ••• 
This  section  was  later  amended;  tbe  amenda- 
tory section  containing  the  following  proviso: 
"Provided,  however,  that  unlest  othencUe 
provided  if»  auch  orditiance,  the  said  assess- 
ment district  shall  be  coterminous  witb  the 
iwrtion  of  tbe  street,  avenue,  public  way  or 
alley  improved,  and,  in  such  case  tbe  side 
lines  of  sucb  assessment  district  shall  in  no 
event  be  distant  more  than  150  feet  from 
the  nearest  side  line  of  the  street,  avenue, 
pablic  way  or  alley  improved.  ♦  •  • " 
The  italiciEed  words  indicate  the  changes 
made  by  the  amendment  By  the  original 
cliarter  provision,  both  the  end  lines  and 
side  lines  of  the  assessment  district  must  be 
coterminous  with  tbe  portion  of  the  street 
improved  longitudinally,  and  the  side  lines 
not  more  than  150  feet  distant  from  the 
nearest  line  of  the  street  improved. 

The  language  of  the  amendment  is  by  no 
means  free  from  ambiguity;  but  we  find  in 
it  no  warrant  for  liolding  that  the  city  was 
aathorised  to  extend  tbe  side  lines  of  tbe  dis- 
trict beyond  the  150-foot  limit  Tbe  amend- 
ment fixes  definitely  end  lines  for  the  dis- 
trict and  then  provides  by- implication  that 
these  lines  may  be  changed  or  extended  by 
ordinance.  What  the  phrase  "in  sucb  cases" 
relates  to  is  uncertain,  to   say  the  least 


Orammatically  speaking.  It  must  relate  to 
something  that  precedes  it  If  it  relates  to 
districts  which  must  be  coterminous  with  the 
street  Unproved,  there  is  no  limitation  where 
tbe  city  has  otherwise  provided  by  ordi- 
nance; If  it  relates  to  districts  where  tbe 
dty  has  otherwise  provided  by  ordinance, 
there  is  no  limitation  where  such  provision 
has  not  been  made;  and  If  It  relates  to  dis- 
tricts of  both  kinds,  the  city's  contention 
falls  to  the  ground.  But,  whatever  tbe  in- 
tention of  the  framers  of  the  amendment 
may  have  been,  they  have  fiilled  to  use  lan- 
guage snfBolently  definite  and  explicit  to 
remove  the  150-foot  Side  limit  to  assessment 
districts  im]X)sed  by  the  original  charter  pro- 
visions; and  the  Judgment  is  accordingly 
reversed,  with  directions  to  overrule  the  de- 
murrer and  take  snch  proceedings  as  are  not 
inoen^lstent  with- this  opinion. 

CROW,  BliLIS,  PARKER,  and  GOSE,  33., 
concur. 


PRATT  et  al.  t.  CITY  OF  SPOKANE. 

(Supreme  Court  of  Washington.    Aug.  19, 
1912.) 

Department  1.  Appeal  from  Superior  Coarti 
Spokane  County;  3.  Stanley  Webster,  Jad^e. 

Action  by  Williaib  G.  Pratt  and  others  against 
the  City  of  Spokane.  Judgment  for  defendanti 
and  plaintiffs  appeal.    Reversed  and  remanded. 

John  Salisbury,  for  appellants.  A.  M.  Craven 
and  Wm.  E.  Richardson,  both  of  Spokane,  for 
respondent. 

PER  CURIAM.  The  judgment  in  this  case 
is  reversed  on  the  authority  of  Cook  v.  City  of 
Spokane,  125  Pao.  776.  just  decided,  and  the 
cause  is  remanded  for  further  proceedings. 


NELSON  V.  IMPERIAL  TRADING  CO. 

(Supreme  Court  of  Washington.    Aug.  14, 
1912.) 

1.  Sales    (J    170*)— Contbact— Bkeach— Re- 
BcrssioN. 

Where  defendant  ordered  two  tons  of  tnr- 
keys  to  arrive  in  Spokane,  Wash.,  November  23, 
1907,  and  plaintiff  accepted  the  order,  he  was 
bound  to  ship  the  turkeys  In  time  to  reach 
Snokane  dnrinK  business  honra  on  November 
2Sd,  and,  having  filled  the  order  in  two  slii9> 
ments,  one  of  which  was  shipped  so  as,  to  ar- 
rive during  the  night  of  the  23di  and  the  other 
during  the  night  of  the  24th.  defendant,  in  the 
absence  of  waiver  of  the  delay,  was  entitled 
to  refuse  to  receive  them. 
^[Ed.  Note.— For  other  cases,  see  Sales,  Cent 
Dig.  I  424;   Dec.  Dig.  J  170.*]  ^ 

2,  Salks  (S  79*)— Placb  of  Delivebt. 

In  the  absence  of  a  provision  of  a  con- 
tract to  the  contrary,  the  place  of  delivery  is 
the  place  where  the  goods  are  at  the  time. of 
the  sale,  usually  -tlie  place  of  business  of  the 
seller,  or  of  manufacture  or  of  shipment,  so 
that  delivery  to  a  carrier  for  transportation  to 
the  buyer  constitutes  delivery  to  him;    • 

[Ed.  Note.— For  other  cases,  see  Sales,  Cent 
Dfg.  II  214-216;  Dec  Dig.  |  79.*] 
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3.'  SAifeB    (S    176*)~B«KACH   or    ColCTBAOT-'l 
•  JtBJBCtlO!^'    or    BUTBB— GB0UNI18— WAiiVKB 

■. Where  a  seller  of  turkeys  to. arrive  No- 
vember 23,  1907,.  did  not  ship  tbem  in  time  to ' 
80  arrive,  and  on  arrival  or  the  first  lot  th« 
buyer  in8pect«d  them  aXii  rejected  the  whole 
quantity,  wit{>out  ins^eptiox  the  sepond  lot  at 
all,  and  it  did.  not  api>ear  that  the  rejection 
was  ■  solely  because  of  inferior  ijnality,  it  was 
n«t  estopped,  on  beingsued  for  breach  at  «>ii-i 
tcatt,  to  claim,  the  right,  to  reject  becmue  of 
untimely  arrival.  ,        . 

[Ed.  Note. — £'oi;j>ther  cases,  see  Sales,  Cent. 
Dig.  H  436-444;   l)ec  Dig.  {  176.*] 

Department  1.  Appeal  .  from.  Superior. 
Qour^  Spokane  County;  J.  D.  Hinklp,  Ju<}ge, 

Action  bj  .Qarl  Nelsoo  against  the  Imperi-. 
ai  Trading  0>mpanjr.'  Judgment  for  .plain- 
tiff, and  defendant  appetaU.  ReTers^.and' 
r«a)an^4<  witb,  instructions  to  dlsmiw. 

'  DansoB,  WUHaoM  A.Danson  and  Qeorge 
D.  Lantz,  for.  appellant    Obarlea  P.  L«ndt 
of  Spokane,  for  respondent 
.  I  '  ■  ■  •    '  • ; 

CROW,  J.  Appellant  is  engaged  in  tbe 
wtiolesale  flsb  and  poultry  business  In  Spo- 
kane. Respondent  resides  in  Hutclilnson, 
Kan.  Tbe  alleged  contract  of  sale  was 
mad4  by  tbe  foUowUtg  telegtaiUB  /vtilch 
paMbd  between  tbe  parties: 

"Spokane,  Wasbingt(»n,  NoTenit>er  16tb, 
Obrl  'Nelson,  Hutcbinson,  Kansas.  Oaa  y^a 
sbip  three  tons  fancy  dry  picked  turkeys  16 
Hutchinson?  Answer.  Imperial  Trading 
Company."' .  f 

.  "NoTember  16—07.  Imperial  Trading 
Company,  Spokane,  Wash.  Can  ship  two 
tons  dry  picked  turkeys  17a  Answer  Im- 
mediately. Carl  Nelson." 
I  "Spokane,  Wash.,  November  .1^ — 07,  Carl 
Nelson,  Huchinson,  Kansas.  Ship  two  tons 
fancy  dry  picked  turkeys  17,  arrive 'Spokane 
23d.  Acknowledge.  Imperial  Trading  Com- 
pany." 

"November  17 — 07,  Imperial  Trading  Com- 
panir;  Spokane,  Washington.  All  r^bt.  Will 
ship  C.  O.  p.  Weather  warm,  shall  I  use 
ice?    Carl  Nelson/', 

"November  18.  Carl  Nelson,  Hutchinson, 
Kansas.  Sbip  without  ice.  Imperial  TriE^d- 
ing  Company.". 

Appellant  contends  that,  Instead  of  being 
fancy  dry.  picked,  many  of  the  turkeys  which 
respondent  shipped  were  of  inferior  quality; 
tfeat  they  did  not  reach  Spokane  within  the 
contracted  period;  and  that  encessire  ship- 
ments were  made.  It  refused  to  accept  the 
bbipments.  A  portion  of  tbe  turkeys,  which 
subsequently  spoiled,  were  condemned  and 
^BttojeA.  Tbe  reipaind^r  Were  stored,  an^ 
later  sold  for  less  than  tbe  contract  price. 
Respondent  claimed  danmges  for.  express 
Charges,  storage  charges,  loss  of  turkeys  de- 
stroyed, and  depreciation  in  price.  The  un- 
dlkpnted  evidence  shows  that  after  being 
killed  and  dressed  turkeys  should'  be'  per- 
mitted to  «ooi  for  24  hours  before  shipment; 
^Oiati  wben  reepoDd«tt  received  the  order  he 
bad  only  2,000  pounds  of  ItVe  tttrkeys  ou 


hand;  -that  he  killed  and  dcessed  th«fie  on 
November-  18th,  permlttjed  tbefn  to  cool,  and 
shipped  them  about  6  o'clock  on  the  after- 
noon of  November  19tb;  that  after  receiv- 
ing the  order  he  purchased  about  3,000 
pounds  of  live  turkeys,  which  be  killed  And 
dressed  on  November  lOth',  permitted '  them 
to. cool  for  24  hours,  and  shipped  them  about 
6  o'clock,  on  tbfe  afteihioon  'of  November 
20th.  These  two  shipments  reached  Spokane 
during  the  night  of  NoTembbr  23d  and  dur- 
ing the  night  of  November  24th,  practically 
one  and  two  days  later '  than  was  conton- 
plated  by  the  contract.  The 'first  shipment 
amounted  to  1,920  pounds,  a  little  less  than 
half  tbe  order.  .  The  second  amounted  to 
3,100  pounds,  whi(yh,  ftdded  to  the  first,  ex- 
ceeded the  entire  order  bfy  more  than  half 
a  ton.  Appellant  contleAded  and  lntro<)ticed 
evlderice  to  show  that '  It '  tieeded  the  tur- 
keys to  supply  retail  dealers  for  the  Thanks-. 
giving  trade;  that  to  stiitplf  ifala  trade  It 
was  necessary  to  receive  tbe- stock 'not  later 
than  during  business  ho«irs  on'  Satflrday, 
November  23d;  that 'both  shipments  arrived 
too  late  for 'that  purpose;  and  that  appel- 
lant was  unable  to-  fill  IM  brSers.-  Appellant 
Introduced  further  evldetite  to  show  that 
the  tuAeys  were  of  Ah  fatffrrtor  qnaHty,  and 
not  suitable  for  appellant's  trade,  while  re- 
spondent's evidence  was  that  when  shipped 
the  turkeys  were  all'df  the  qnattty  ordered, 
well  packed,  and  In'  good  condltioUi 

Appellant's  principal  contentloti  Is  that  the 
trial  cotirt  erred  in  denying  Its  challenge  to 
the  sufficiency  of  the  evidence  and  Its  mo- 
tion for  Judgment  notwithstanding  the  ver- 
dict. It  insists  that  resiidbdint's  duty  was 
to  deliver  an  enttt«  shipment  of  two  tons 
at  Spokane  not  later  than  during  business 
hours  on  November  2Sd;  that  he  failed  to 
do  so;  'that  the  sblpnents  wet^  niade  too 
late;  that  he  finally  shipped  more  tarkeya 
than  were  ordered;  thafthe  turkeys  were 
of  au  Inferior  quality;  -  and  that-  by  reason 
of  any  one  of  tbMe- breaches  appellant  was 
entitled  to  reject  the  Entire  shipment.  Re- 
spondent Insists  that  appellant's  only  assign- 
ed reasot  for  rejecting  the  turkeys  was  that 
they 'Were  of  an  inferior  quality;  that  by  «a- 
slgning  that  exclusive  reasMi  it  waived  otta- 
er  objections  noW'  urged:  that  by  their  ver- 
dict the  Jury  found  the  turkeys  "were  of  the 
quality  ordered;  and  that  tbe  Judgment 
should  be  afflrmeft 

'  In  cofisldertng  appellant's  challenge  to  the 
Bufllciency  of  the  evidence,  and  its  motion 
for  Judgment  notwithstanding  the  verdict, 
we  proceed  upon  tbe  theory  that  the  turkeys 
were  of  the  quality  ordered.  Th»  evidence 
on  that  Issue  was  osuflkting,  and  was  re- 
solved by  tbe  Jury  in  respondent's  favor.  It 
is  conceded,  and  respondent  testified,  that  the 
first  shipment  was  made  from  Hutchinson  on 
November  lOtb,  abont  V  p.  m.;  that  the  sec- 
ond was  made  on  November  aotb,  abont  6 
p.  m.,  and  that  it  would-  require  at  least  four 
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9lx)it9  ftnd'tbfee;f|a^  for  truiaportatlon'  to 
3j;)plui,n«,, .  Some  questloB  is  raised -aa.  to 
whether  delivery  waa  to  be  made  in  Biitcfaiit- 
afUk  or  in  Spokane*  Appellant  qa&tendft.  Uiat 
delivery  was  to  be  made  in  .Sppkaipi,e; .  that 
it  WM  respondent's  duty  to  deliver  the  en- 
tire shipment  there  not  later  than  durlnis 
business  hours  on  Satoi^y,  Noyen^ber.  23d; 
that  time  wa#  a  material  and  vital  element 
of  t^e  contract;  and  that  appellant  was  en- 
titled to  reject  the  entire  shipment,  tor  r^ 
spvndant's  failure  to  make  a  prompt  deUv* 
ery.  as  well  as  for  o^t,  reasons. 

CI]  We  hold  tl^  contract  .coqtemplate^. 
that  the  delivery  ."wwi  to  be  made  'by  ship- 
ment #t  QutcUason,  In  time  for  arrival  in 
Spokane  not  later  than  November  23d<  and 
during  business  hpurs  of  that  d^y.  Appel- 
lant was  not  advised  «f  the  arrival  of  the 
first  shipment  in  .Spokane  until  the  morning 
of  Sunday,  November  24tl>.  

>{2]  '"I^'  the-  ahseuce  of  any  provision  in 
the; contract  fixipg  a  plajce^for  delivery, .the 
general  rule  is  tl^t  the  delivery  sh^il;  be 
made; at  the  place  where  the  goods  i^e  s^ 
the  time  of  the  sale,  and  tliis  wlil. usually 
be  the. place  of  bpsinesa  of  the  seller^. ok  of 
manufacture,  or  of  shipment."  .  85  Cyp.  17% 

"Ordinarily  a  delivery  of  {joods,.  by  the 
seller  to  the  carrier  designated  by  the  pur- 
cbaiMtf,  ai  Ibr'vne'nMall^^nidoyed'ln  the 
transportation  of  goods  from  the  place,  bf 
the  seller  to  that  of  the  purchaser.  Is  a  de- 
Uy«ry  to.  tb^  purchaser;  the  carrier  becom- 
ing the ,  af  ent .  or  bailjee .  of ,  the  ht^er<"  86 
Cyc  193,, and  cases  cited. 

Xf]  The  first  ship^ient  could  an(I  did 
teach  Sp<Aane  late  during  tt^e  night  of  ^o^ 
yember  23d.  The  second  was  not  made  from 
Hutchinson  until  November  20th,  at  6  p.  m., 
too  late,  according  td  respondent's  testP 
mony,  to  reach  Spokane  prior,  to.  November 
Mth.  Respondent  thoa  failed  to  eomply 
with  a  material  stlpulittlon  of  his  contract, 
In  that  he  ftdled  to  nhke  prompt  shtpitfents; 
and,  'iliileBs'  appellant  has  walVed  this 
breach,. respondent  cannot, recover..  We  are 
unable  to  find  any  such,  waiver.  Althougli 
appeHitet- Insisted  the  tnrkecrs'  were  of  in- 
ferior quality,  there  was  no  evldenj!!e  that 
it  assigned  that  fact  fis  Its  exclusive'  reason 
for  rejecting  them.  Appellant  inspected  the 
first  shipment  on  Sunday  morning'  after  its 
arrival  in  Sopkane,  and  immediately  reJettM 
It  At  that  time  appellant  did  not  waive  or 
ibow  any  Intention  to  waive  any  other 
breach  of  the  contract  The  only'  theory 
upon  which  any  waiver  can  be  claimed  Vi 
kindred  to  that  of  estbppd.  "The  question 
of  waiver  Is  mainly  a  qoestioD  of  intention, 
^hlcb  lies  at  the  foundation  of  the  doctrine. 
•Waiver  ^,  must  be  manifested  ,Iii  some  un- 
6qiilvocal  manner,  and  to  operate  as  sueh  it 
iiHwt  Inr  all  cases  be  iDt/antional.  There  can 
be  no  waiver,  unless  so  intended  by  one  ptr- 
'i^'  aiid'so  understood  by  the  other;  or  one 
party  has  80  acted  as  to  mislead  the  other, 

*)fot  other' cMM  Ma  umt  tci^ie  and  Mctloa  ITDUBSR  la  D*e,'Sis.  *  Ast  XMc-'  K«r  Mo.'Strl«t  •  Sip^  isdixtf 


a^d  is  eejtt^ped  thereby.,.  •  ■•  *,  Mere.si-i 
lence  at  a  .time  when  there  is,  no  oii^asiooi 
to  speak  Is  not  a  waiver,  nor  evidence  frohi 
which  watver  may  'be  inferred,  especially' 
where  such  silence  is  unaccompanied  by  ^ily 
A«ct  calculated  to  'mislead."   40-  <:yc.  281 ,  263. 

'No  facte  coftstltBtihg' ^R  estoppel  or  di8-> 
closing  an' thtentlonal  Waiver  by  BppellanD 
are  lOiown  In  this- flction.-  Appellarit  exam- 
ined the  first  shipment  and' IttUedlately  Te< 
Jectad  it,  without  assigning  any  special  rea- 
son. The  second  shipment  was,  not  exom^ 
ined.  There  is  no  evidence  that  appellant 
attany.  time  advised  retvondent  <>r  that  re- 
spondent, knew,  the  shipment  "was'  rejected, 
because., ol^  l^Vferlor  quality,  Appellant  was, 
entitled,  to  hay^  the  entire  pr^r,  ^hlppe^ 
from  Hutchinson,  Iq  time  to  .arrive  in  Spor 
kane  not  later  than  November  SSi,  6.u^:\bs 
business  hours.  .  The,  gr^tez  :Poiti(^n  of  it 
was  shipped  toq  late  f^r  arrlv^  within, 
thfit  time.  T^e  fftct. that, respondent,  did  npl; 
i^BiVf  all  the  Stockton  band  when, the. vord^eK 
was  made,  an^  ttiat,  he  ha4.to  purcha^  some 
of.  it  does  n0)t  excuse  hinu  B^e  .should,  not 
iiave  contracted,  if  he  could .  not .  0ellv^ 
wUhin  thp  stipulated  t^e.  He  t^tlfl^  tha$ 
on  November  24tii  or  25th  he  recfjyed'a  tele- 
gram frpm  the  express  agent  at  Spokane^ 
a4vising  him  that  the  shiiment  had  been  rer 
jected;  but  hefailfd  testate  that.ap^  rea-, 
Bpn  appellah,t  m^y  have  .assigned,  was'  com-: 
inuntcated  to  bin).  |..He  further  testified  thai 
be  ord(ered.  the  express  .'company  to.  jpWc^ 
the  turkeys  in  storage;  tb'at  after  the  tgfai 
informed  iilm  this  )iad  been  done  he  let  th^ 
matter  rest  until  February,  1908,  w^en  h4 
made  a  trip  to  Spokane  and  endeavored  iiut 
failed,  to  effect  a  settlement;  that  he  'then 
asked  appellant  why  tlie.  shipment  had  been 
refus^  but.  that  it  tad  no'  particular"  eX; 
cuse  to  bflfer.  The  record  fails  to  show  that 
any  specific  reason' for  rejecting  the  .shlpfi 
ment  tifas'  communicated  to  re6pOnden't  by 
appellanti  bt  thrpugh  any  other  persota'.  '  No 
act  of  appellant  has  been  shown  constitut- 
ing a  waiver  of  any  8tifflcle''nt  reason  it'  had 
for  rejecting  the  shipm'eht,  of '  which  ■<^Ill 
estopi  it  from  averting  the  defense  of  laf^ 
shipinent  Appellant's  cliallenge  to  the  suf- 
ficiency of  the, 'evidence  'should  hav^  been 
sustained.  ■."...'       '   '       "  '' . 

The  judgment  Is  reversed  and  the  diuse 
remanded,  with.instrnctiolis  to'  dismiss. 

GOi^e!,' PARKER,  and  caADWTCK,'  JT.J 
(ioncur.  .'  '  ...•■• 


STATU  ex  rel.  COOMBS  «t  nx.  v.  SUPBRIOB 
COURT  OF  EULCKITAT  COUNTI.    . 

'  (Supreme  Court  «(  Washington.    Aug.  12,  . 
1912.) 

CsanoBAKi   (i  64*)— SnBJtcrs  or  Bsuki^ 

R.XrOBAI,  OF  TXMPOBABY   INJUNCTION,    ■-     .. 

Certiorari  does  hot  lie  to  review  .an  order 
Of  the  'superior  court  refusing  a'  temporary  in- 
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Junctlbti;    tbere  being  no  flnding  of  Inrfotreney 
of  the  party' sobght  to  be  eajotaied.    - 

[Ed.  Not«.— For  other  cues,  see  Certiorari 
Gent  Dig.  ||  174,  1,75,  18$,  1^;  Bee.  Dig.  1 
64.  •]  , 

Qertlorarl  by  the  State  of  Wasbington,  on, 
relation  of  Rufu»  O.  Coombs  and  yrife,  to 
review  an  order  of  the  Superior  Court  of 
Klickitat  County  refusing  a  temporary  In- 
junction.   Writ  4«|iie<L 

Miller,  Crass  &  WUklnson,  Of  Vancouver, 
for  plalntlfl. 

CROW.^'J.  In  pursuance  of  tertfcln  pro- 
^e«M)ihg4  thieretbfore  had,  the  city  of  Golden- 
^le,  a  municipal  corporation  of  the  fourth 
classi  on  Ma^  20,  1912,  aW&iiled  to  J.  Ii, 
HlU  &  Co.,  a  partnefisblti,  a  contract  for  the 
grading  and  improT^tuent  of  certain  streets. 
liier'eafter  Buf^s  C  Coombs  and  wife,  own- 
ers 61  ptov^Ttj  Within  the  assessment  dis- 
trict, commenced  an  equitable  action  against 
the  city  of  Goldendale  and' J.  L.  HlII  & 
Co.,  in  the  superior  court  of  Klickitat  coun- 
ty, tb  hare  the  contract -declared  Told  and 
tio  enjoin  the'  defendants  from  proceeding 
With  the  Improvement]  '  In  their  complaint 
they  alleged,  for  reasons  which  need  not  be 
bere  stated,'  that  the  proceedings  upon  which 
the  tonti'act  had  been  awtirded  were  Irregu- 
lar and' void.  0n  July  1,  1912,  upon  plain- 
tiffs'' ex  parte  application,  an  emergency  or- 
der' was.  made  and  entered,  restraining  the 
defendatts  from  In  any  maiiner '  pi'oceedlng 
with,  the ',work  of  the  improvement  nntU  the 
further  order  of  the  court,  and  commanding 
tb^m  to  appear  on  July  6,  1912,  and  show 
cau^e  why  a  temporary  injunction  tthould  not 
be  granted  pending  the  litigation.  At  the 
time  n^med  the  parties  appeared,  the  plaln- 
tltts''  application  was  heard^.  and  the  trial 
jud^'  vficated  .  the  epiergency  restraining 
order  and  refused  a  temporary  injunction. 
The  plaintiff^  Coombs  and  wife,  as  relators', 
have  applied  to  this  court  for  a  writ  of  cer- 
tiorari to  review  this  order  of  the  superior 
court,  and  to  obtain  an  ord«r  directing  that 
a  temporary  injunction  should  Issue  to  pre- 
serve the  status  pending  the  litigation. 

It  Is  c<mc»ded  that  the.relatot:s  have  no 
appeal  from  the  order  of  which  they  com- 
plain, as  no  finding  of  the  insolvency  of  the 
respondents  was  made  by  the  trial  judge. 
Respondents  now  insist  that  this  court  has 
no-  autberl^  In  this  proceeding  to  review 
the  order  of  the  trial  judge  In  denying  a 
temporary  injunction.  This  contention  must 
be  sustained.  The  order  of  the  trial  judge 
Is  not  appealable.  If  it  can  be  reviewed  at 
ittals  time  by  this  court  by  the  writ  of  certi- 
orari, there  is  no  reason  why  any  .order 
•denying  a  preliminary  Injunction  may  not 
lie  reviewed.  That  such  an  order  will  not 
fe«  tlifls  reviewed  we  have  heretofore  hdd 
In  State  ex  reL  Young  v.  Superior  Court,  43 
Wash.  34,   85   Pac  988,  and  State   ex  rd. 


Mbhr  T.  Superior  C&ait,  84  Wash.  2^,  103 
Pac.  17.  In  the  Young  Case,  after  citing 
section  6500,  snbd.  S,  Ral.  Code,  we  said: 
*T?here  Is  no  flndlttg  Of  Insolvency  in  this 
casei  an<d  It  Is  conceded  that  no  appeal  would 
lie.  dolby  T.  Spokane,  12  Wash.  690,  42 
Pac.  112;  Anderson  v.  McGregor,  36  Wash. 
124,  78  Pac.  7t6.  Why  did  the  liCglslature 
deny  an  appeal,  except  in  cases  of  Insolven- 
cy? '  It  seems  to  us  the  reason'  is  obvious. 
It  was  not  because  the  Ileglslature'had  al- 
ready provided'  ahotJier  method  for  the  re- 
view of  such  orders,  nor  because  It  contem- 
plated a  different  method  of  review  In  the 
future,  but  because  it  deemed  an  appeal 
from  the  final  Judgment,  or  an  action  «t'law 
for  damages,  an  adequate  remedy  In  such 
cases.  In  other  words,  it  is  plain  to  us  that 
the  Legislature  Intended  that  such  orders 
should  not  be  subject  to  review  in  this  court 
in  any  form,  except  on  appeal  from  the  final 
judgment  (The  power  of  Oils  court  to  re- 
view Interlocutory'  orders  and  the  method  of 
revie'w  are  purely  statutory,  and'  *beii  It  Is 
apparent  that  the  Legislature  Intended  that 
a  parttcular  order  should  not  be  snbject  to 
review-  hfere.  We  are  entirely  without  juris- 
diction'Ih' the  premises." 
The  writ  ia  denied. 


MOUNT,   EliUS,   OOSB, 
JJ.,  concur. 


an*  PABKHIt, 


(»  Wash;  481) 
ILSB  T.  iBTNA  INDEMNITY  CSO. 
(Supreme , Court  of  Washington.     Aug.  1!9^ 

1.  LjuiTATiow  '0;^  Actions  (f  14*)— Contbacis 

AS  TO  PIEBIOD--INDEMNITT  BONO. 

Parties  to  an.  indemnifying  bond  may  fix 
a  period  of  limitation  for  actions  brought  there- 
on different  from  that  provided  by  statute;  and 
such  limitation  will  be  valid,  if  reasonable,  and 
then  appears  no  reasonable  ezcnse  fot  the  de- 
ity in  commencing  suit 

[Ed.  Note.— For  other  cases,  see  Limitation 
of  Actions,  Cent  Dig.  i|  68-61;  Dec.  Dig.  I 
14.»] 

2.  PUNOIPAiL   AKD    SUBKTT    (|    148»)    —    NKW 
BtnT   ATTEB  DiSUISSAI,. 

A  bond  securing  the  performance  oC  a  snb- 
contraot  provided  that  suit  must  be  brooght, 
if  at  all,  within  six  months  after  completion  of 
the  work  specified  lil  the  contract  The  subcon- 
tractor having  defaulted,  the  contractor  ob- 
tained a  certificate  of  the  excess  cost  of  com- 
pleting the  work  from  the  architect  and  bronght 
suit  uereon  within  the  time,  but  was  cast  in 
snch  suit,  because  it  was  proven  that  the  arch- 
itect's certificate  bad  been  obtained  by  fraud, 
after  which  plaintiff  instituted  a  new  suit  on  a 
quantum  meruit  more  than  three  years  after 
the  completion  of  the  work,  and  more  than  six 
months  after  the  filing  of  tne  remittitur  on  ap- 
peal in  the  former  ease.  Btld,  that  the  second 
suit  was  barred. 

[EU.  Note^— B>>r  other  cases,  see  Principal 
and  Sore^,  Cent  Dig.  I  414;  Dec.  Dig.  i 
149.»1  ••   •  .  'm    w 

8.  LtMiTATioK  o»  Acnows  (|  88*)— VbiHcieR 

COBPOB  ATI  OITS — LtmTATIOnB. 

The  mle  that, a  foreign  corporation' cannot 
avail  itself  of  the  statute  of  limitations,    be- 
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cause,  under  Rem.  ft  Bal.  Code,  I  16S,  It  te  at 
all  times  out  of  the  state,  being  competent  to 
dwell'  only  in  the  place  of  Its  creation,  does  not 
apply  to. a  oontract  limitation  in  a.foteign  ior 
demnity  company's  bond,  providing  that ;  aay 
suit  .thereon  mupt  be  commenced  wi,thin  six, 
month's  after  the  completion  of  the. work  speci- 
fied in  the  contract  secured. 

[Ed.  Note.— For  other  casaL  see  Limitation, 
of  Actions,  Cent  Dig.  f  463;  Bee  Dig.  I  88.*] 

"DeiMrtment  1.  Appeal  from  Superior 
Court,  Spokane  Coan^;  Heiixjr  X.  KennAn. 
Judge. 

.Action  by  August  Ikw'  against  tlie..a!tna 
Indemnity  C5ompany.  Judgment  for  defend- 
ant, and. plaintiff  apite^la.    A^rmed. '     ,  .  < 

F.  W.  Girahd  Aiid  Robertson  ft;  MHler/fdr 
appellhtit  Peters  ft  Jewell/ of  Seattle,  aM 
W.  B.  Onllen,  of  SpokaUe,  for  respondent 

'  .  ■ '    .   <  ,   ■  ' '  ■  t 

'GOSEi,  3.  fthls  is  a'  ^tilt  upon  an  Indem- 
nity bond.  A  demurrer  to  the  complaint  was 
sustained,  and,  upon  the  l>lalntifrs  .state- 
mtet  tbat  he  wonld.  stand'  vpaas  Ills  eon- 
plaint  a  Judgment  of  dismissal  was  entered. 
The  plaintiff  has  appealed. 

Vbie.bond,  which  Is  made  a  part  of  the 
o^oiplalnt,  proTldeis:  "If  any  avtts  at  law 
or  proceedings  in  equity  are  brought  4^Uwt 
said  surety  to. recover  any  claim  hereunder, 
the.  same  mast  be.,  instituted  withlp.  «ix 
months  after  the-  completion  of  the  .worjs 
special,  in  said  eontract".  The  eomplajint 
alleges  tbat  the  api>eliant  ha,d  a  contract  fo|r, 
the  .  erection;  of  ,a  courthouse  and  .Jail '  (n 
Slioshone  county,  the  state  of  Idaho;  tlH,tr 
on  the  21st  day  of  July,  1906,  the  Intema-i 
tlonal  Fireproof  Construction  Company,  a, 
copartneiship, .  uud^rtook  and  agreed,  TP|1M> 
hUn.to  do  certain  work  thereon;.  Uiat  on  the 
Slst.day  of  July  ^lloRlng  tb^  copartners,  «s 
pi;lndipahi,  and  the  req>ondent,  i^.  a. surety, 
executed  the  bond  in  suit,  conditioned  for 
the  faithful .  perfornu^nce  of  tiie^  contract; 
tbat  they  failed  to  perform  tt>elr  contract, 
and  wholly. abandoned  It. about  the  1st  day 
of  April,  1906;  that  the  appellant  was  com- 
pelled to  and  did  complete  the  work  re- 
quired by  their  contract  at  an  expense  to 
blm  of  116,000  in  excess  of  the  price  for 
which  they  bad  contracted  to  do  the  work; 
tha^  on  the  16th  day  of  February,  1907,  the 
appellant  commenced  an  action  In  the  su- 
perior court  of  Spokane  county,  based  upon 
the  architect's  certificate,  to  recover  the 
amount  expended  by.  him;  that  the  action 
was  dismissed  without  prejudice,  and  that 
upon  appeal  to  this  court,  the  Judgment  was 
affirmed  on  the  4th  day  of  November,  1900, 
the  remittitur  being  filed  in  the  court  below 
on  the  4th  day  of  January,  1810;  that  the 
action  was  dismissed,  on  the  ground  tbat 
the  appellant  had  mistaken  his  remedy  in 
suing  upon  the  certificate  of  the  architect, 
instead  of  upon  a  quantum  meruit;  and 
"that  plaintiff  pursued  his  said  remedy  upon 
advice  of  counsel,  and  any  delay  In  institut- 


ing: thto'ttctloa'^tes  o<k:(Mohe<  by  iAb  trneOi:' 
berelnbelMe  set  forth  and  an  endeav6r  to 
deten^ine  his  temedy, '  and  the  said  delay. 
If  an]>,-IUM 'not  injured  of  placed  the  d»- 
fesdeait'at  a  dWadvantage  In  the^defense.of 
said  action,  or.  at  all."    -  '■'■ 

.Otw-  orlgUuil'  oomplalnt  In  this  case  wss- 
ve>Med"Ad7  Iti  mo,  aad  serrlce  was  mada. 
on  AnsDst  15fl»  folIowMg.    a?he  suit  Is  upon 
a  qoantHOI  memit.    The  bond  nms' directly  i 
toappellaot,  and  recttes  that  the  eeaixnaeBi: 
Is  "a  Coi^oiatlon  ekltetlnff  under  and  hy  vln*' 
tne  oCtUe  laws  of 'tAe  abate  of  Gonneetltxit.'''' 
A,nefei«»ce>  to  the  dabea  gljren.  dlsclosn  that 
tUa;  swifc'.wos.  ,e»mp»enced  mom  than  three > 
years  after  "the  completion  of  tba  wqrk:  spo'' 
cUOqdt.^n.  said  eootiact,"  footing  ftov  Mie 
stipulation  in  the  bon<li  *»*}  more  than  six 
months   ai^tt^r.  tbio  SfiUiig  of  the  remittitur 
from  .thU,  fojjrt  to  the  court  below.     Wej 
tblnk  the, demurrer  was  properly  sustain^. 
Sheard  r.  V.  S.  Fidelity  ft  Guaranty  Co.,  (^! 
Wash.  29,  107  Pae  1024,  108  pac.  276. 

[1]  In  that  casei  in  speaking  of  the  legal 
effect  of'  a  clause  in  a  bond  flxii(g  the  time 
for  the^commeatebient  of  suits  tliereon,  we 
said:  "The  authorities  generally  agree'  t&tit 
It  is  competent  for  the  parties  to  an  indem- 
nity bond  to  fix  a  period  of  limitation  dif- 
ferent from  that  provided  by  statute;  and  we 
tbttnk'tlie-Aediarirole;lartlwt/die  limttatfmi'. 
if  reasonable,  and  there. is.oto  reasonable  ex- 
cuse ^or  ^elay  In  the  commenceipent  pf  tiifi 
action,  is  binding  upon  ,t))e  parties.  *'  •  * 
To  detenplne  whether  the  limitation  upon 
th4  commencement  of  the  aictton  Is  t^sdiji- 
bl^,  tbe  bond„  tbi^,  cpntract,  and  the  f^ct^  of 
the.  pacticuUir  case' must  be  considered  V)!r» 
gether/*-  '  ■  •        .  ■.    ■ .    i  '  •  •.•} 

'  [2]  A  tvfereg^  to  the  case  ot  Hse  t.  2!tna ! 
Indemnity  Co.,  .59  Wash.. ■487,  ll)*  Pac.  787,, 
the-  case  i«f erred  to  in  tt»  complaint,  div 
closes  that  the  appellant  failed  because  tUtt' 
court  found  t'tiat  be  procured  the  arthitecf^s ; 
certificate,  upon  /ffblcb  he  waged  his 'suit, 
by^  fraaduleat  means. '  It  seems  quite  plain  i 
that   the   wrongful   acts   of   the.  appeUaat,: 
Wbleh  vitiated  the  architect's  certificate  and 
defeated   blm   in   the  first  case,  cannot  be 
held  a  "reasonable  excuse  for  delay"  in  the 
commencement  of  this  action.    The  averment 
in  the  complaint,  that  the  appellant  "pur- 
sued his  said  remedy"  in  the  first  case  upon 
the  advice  of  counsel,  means  no  more  than 
that  counsel  assumed  the  Integrity  of .  the. 
certificate. 

[3]  The  appellant  has  dted  a  line  of  an-' 
thorltles  which  h9ld  that  a  foreign  corpora-; 
tion  cannot  avail  itself  of  the  statute  of  lim- 
itations,  even    vihexe  It   had   ooBttnmnsly 
transacted  bnslnees  witbln  the  state  for  the  - 
statutory  period  before  the  comm^cement' 
of  the  action,  and  had  property  and  officers 
therein.     These  decisions  are   based  upon 
statues  similar  to  Rtiia.  ft  Bal.  Code,  |  168; 
and  th^y  ^Id  that  a  foreign  .corporation  la 
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at'  an  tbtaes'fiiit  of  the  state.*?  TlMr  ^re 
rested  on-  tbe<  prtneiple  that  a  oorltoratlon 
has  no  legal  exlstenee  ont  of  the  bonndarlesr 
of  tbe' sovereign tr-wbere  It'was  created,  and 
"that  it  mustdwell  In.  the  place  of  Its  ^tfea* 
tlon,  and  cannot  migrate  to  aaother  aoVer* 
etgnty."  Upoh.  thfe  authorltr'  of  these  cases, 
th6  appellant  cwiteiidB  that  tlie  ^ictlob  'Was 
timely  cogbmenced.  The  cases 'are  : act.  in. 
polnti .  It  mast  be  remiembered  that,  one  stat- 
ute (Bem.  A  Bill.  OOde,  1 166)  Is  an  «SceptiOD 
tO'  the  general  Matute  of  Umitattana.  With- 
out this  ccceeptlon,  itfae  statbte  would' mo  in 
tkvot  t^'a  -foreign^  ««rpomtlota  to  tlw  same' 
«*t«it  as  A  dotoesttc  'Corporation  or  a  pri' 
▼atbr  inawduial.  •■ ''     •    >' - •      .      . 

"tfe  Heed  not  cottsider  the  lne(ndng>'bf'>tlie 
sftitnte  as  applied  to-  a  foreign  corpora'tton^ 
as  we  are  here  deiiling  wiOt  a  dontract  llih- 
itbxlon  where  the  respondent''B  ^ote^f lg;nl;y 
is'  dl^clips^  and  no  ex<>eptlonB.ar0.  h&i^ed  In 
thri  bon'ijU. . 

.The  ;tu^^ent  !s  afBrmed. 

,  BtLis, ,  ^AsdjSiB,  pkbw,  W  ,  J!:saAi>: 

wick:,  J  J,  cpi^JHr.  ,.,    ,  ..    ,.•,:•   . 


M3I£E2R  V.  COMMHIUI^IAI.  T^NICffiT  ASSUB. 

..  ;  . .       •  OO., 'Ldmited.        ■■ 

'(Ciaii>reme  Court  oif  Washington!    kuz.' lH,  " 

1. .  i;!ireuBANCK  (|  640*)  ^Ppiicr  — Ripubi^-: 

.'tioN—Adno's  tok  Pdzioxru.      ,  ,'     \ 

'  '  'Where,  1h  an  action  oh  ah  iirfotbibfle  pol* 

icy,*  defendant  elaimed  tbht "^lainttf '  bad  nevef* 

paid  the  premium,  and  sought  by  a  cro8S-col»- 


-(:■ 


that  defendant  claimed  the  tfigfat  to  have  the 
impaid j>temium  deducted  from  an]i  j^dgIaent  in 
pjuuntifra.  ^Tor,  ahonld  the  court  sustain  tbe 
pbUcy; 

raid.  Note'.— Vor  other  cades,  see  Jnsarab<:e, 
OM^mg.  If  1564, 1609-1612,  1614'1B&4;  Dec. 
Dig.  1640.*]      .    •  .  I 

Z  X^smtANCs  (|{  255,  266*)— MisatEFBEattk- 

TATMN— WAM&ANTT. 

.  -'Ordinarily,  amiarepresentation  of  the  as- 
Bured  wiU  not  affect  the  yalidity  pf  the  policy 
unless  It  is,  material  to  the  rislc,  or  by  the 
terms 'of' the  application  and  policy  haabecoine 
an  attmatiTe  warrantgr,  sinee,  where  the  par^ 
ties  expressly  stipulate  that  a  representatioftt 
shall  be  regarded  as  mat'erial,  it  ceases  to  be  a 
rtpres«*<itation  and  becomes'  a  Warranty. ' 

[Ed.  Note. — For  other  cases,  see  Insurance, 
Cent.  Dig.  fS  548,  666;   Dec  Dig.  H  255,  265.*] 

&  iNsmftANoi   (f  264*)— WABSArrriES  — Bf- 

•MSCT.  '     ■ 

WarrimtleB  In  insaraace  are  of  two  Mods; 
aAimatiTe,  relating  to  and  warranting  the  pres- 
ent or  past  existence  of  particular  facts  od  the 
exact  truth  of  which  the  inception  of  the  con- 
tract of  insnrance  depends,  and  if  nntrue'  will' 
avoid  I  the  policy,:  and 'promissory,  executory  in 
ctiaraoter,'  warranting  ^at  something  shall  be 
done  or  omitted  after  the  policy  .  tfikes  ^ect 
and  'during  its  continuatice,  whidh  will  aroid  the 


contract  if  ihe  thing- to  be  lone  or  omitted  be 
not  done  or  omitted  as  warraated. 

[Bd.  Note. — For-  other  cases,  see  Insurance, 
Cent.  Dig.  H  668,  659,  M2-566;  Dec  Dig.  f 
264.^] 

4-  iNstnuwci:  «  281*)— AtrrovoBOK  Poucr 

— WAB'RAN'nM. 

In  an  application  on  'an'  automobile  fire 
policy,  plaintUr  warranted  that  the  machine  was 
new  when  p^archaaed-By  him,  and  that  it  had 
cost  him  S4,3P0,  boti\  «{f  which  sUtemenU  were 
false,  ueli,  tluit  .such  statements  were  not 
mere  representanoni,  bitt  t^trantle*;'  ^e  fal- 
sity of  which  avoided  tbe  policy. 

[Bd.  Note.-t-FOr  other  cases,  see  Insurance, 
Cent  Dig.:  H  W7-600! ,  Dec  Dig,  |  281.*] 

.  Department  Iv  Appeal  -firoin  Snperior 
G««irt,.€ppkane  Goyntr.:  J.  D.  Binlc^  Judge. 
lAcitlpn  by  WUIian  MUler  against  the  Com- 
taercjal  Gnlop,  Assurance  Company,  Limited. 
Judgment  for  plalntUf,  and  defendant  ap- 
peals. Rerersed  a|)d  i;emande^  with  direc- 
tions. .    .  .     t    ..    •  ,;./,.. 

Post,  'Avwy  .  ft    Biggins;    for    appelant . 
Gwrtlss  ft  BeiMlel.iof  Spokane,  for  cespaad- 
eift.    •   .■  ■    •    ■■■- 

'  CttdrW,'  7. '  This  a«tion  was  eomtnoiceja  by 
Willtabt  Mnfer  agaihst  Commercial  ITnios ' 
Aasnrfknce  Company,  Llniited,  a  cdfporatlon, 
to'  reettver  upon  a  fire  -tneniranefe  policy  i»- 
sried  <>ii'  an  antomobH^'  o^ed  by  the  plala- 
tK  The' 'trial 'judge  iuade  "findings  npon 
which  jndgiAeift  in  plaintiff's  favor  was  eH' 
tered    The  def ^darit  has  atipeilled.  - 

Thepoilcy  was'  iRraed  <m  June  25,  1910, 
afiA  the  automobile  was  destroyed  by  fire  on 
Jtily''  6,  1910.  Respond^t  made  a  written 
atipMcatlon,  materisil  portions  of  Which  read 
a«l  follows:  "To  Commercial  tmion  Ascnir- 
antie  Coniptitty, 'E^mlt«d.  •  ♦  *  Insurance 
It  Wanted  by  Wm.  MUier  fbr  the  term  of  one 
year  front  June  25,  1910,  at  noon,  until  June 
26, 1911,  at  nOon,  for  thte  sum  of  ^,000  upon 
the  body,'  machinery  arid  equipment  of  the 
automobile ''hereliliafter  described,  which  de- 
BCrlptioii  Is  hereby  made  a  warranty  by  the 
apttlieanl  ■  •  •  »  Particulars  and  descrip- 
tion of  automoblfe:  •»  •  ■  *  Original  cost 
to'  applicant.  Including  eqtilpment,  $4;30Q. 
Present 'Valtie  of  automobile  |2,e00.  •  •  • 
State  whether  automobile  was  new  or  sec- 
ondhand when  purchased  by  applicant  New. 
If  tecondhand,  state  when  purchased  and 
give  nanieand  addrteds  of  party  from  whom 
puifchased.  *  •  *  State  whether  the  au- 
tohiobile  ifl  fully  paid  for.  Yes.  State 
whether  it  is  mortgaged  Or  Incumbered.  No. 
•  '•  •  Dated  at  Spokane,  Wash.,  6/25, 
1910.  Wm.  Miller,  Ai^Ilcant."  Indorsed  on 
the  ai^pllcatlon,  under  tbe  heading  "Condi- 
tions of  Polli:*y,"  Was  the  following  stipula- 
tldn,  which  was  also  contained  in  the  policy: 
"Tils  entire  policy  shall  be  void  If  the  In- 
sutfed'  has  concealed  or  misrepresented,  in 
writing  or  otherwise,  any  material  fact  or 
clrcuihstaiice  coiicerhlng  this  insurance  or  the 
subject  thereof,'  or  If  the  Interest  of  the  In- 
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HnedriB-  ttar'ant6BiiAba«)W^iio6^tnl]r<ata«ad 
tei«in ;-  or .  in  caaei ' of  ■  any  fnrail  -of  Mia* 
^wearing',  by  the'laanred'toiKSilDg'iifly  taa!b- 
tbr  Totatlng  td  tills  iBaaraiuwior'tlte  tmbjMt 
ttwraof,  whctiKP-beforeot- after  loas;*  'TM 
poUey  rodltAd  tbat:  ^'*OonuMtl!lid'ntaitm>Aai 
aaraiwe  Compamri  Liiiilt)fcdt'^ot'L<nid«n,  Xngi 
lana.  In  GOttslacmtlon  dl  Sfty  and  nd/SM 
dolIariH  to  It  agreJedtd  t)^  pOUl  W 'the! idilW- 
etf  bereteaffer  nanied,  dnd  6f  thb  aUiteinentii 
made  In  tboi  application  for'tblB  Ihsnranctf, 
wblch  la  hfertby  MBfle  a  warranty  anfl  d 
part  of  this  policy,'- dO«i'  ttsnrb  Wm.  SflllM*, 
for  tfce  tiertn  Of  o*e  year  frotothe  tvfUtitt- 
tfth  day  of  June,  l»l0,  at  nobii;  t*  the  twetf^ 
ty-flfth  dayof  J*he,  1911,  at  noon',  against 
loaa  or  damage  to  the  atrt^mbblle  herelnahei- 
de^ribed,  Its  body,  'machinery  and  equip- 
ment, while  attached  to'  and  forming  a  part 
of  snld  automobile.  To  to  amount  not 
exceeding  two  thousand  and  no/TtOO  dtjl*- 
lars.    •■  *    •*■■'     ■•■■'■■.  •■'  _■  •;' 

Respondent  plead^  the'  Issuance  'tif"tnfe 
jtollcy,  payment  of  the  premium,  the  dtotlruc- 
tlon  of  the  automobile  by  Are,  respotdetit's 
compliance  with  all  terms  and  confllBons  9? 
the  policy,  and  appellant's  refnsai'  to  pay. 
In  Its  answer  Appellant  alleged  ttiat '  the 
statements  of  the  application  became  ^nd 
were  a  part  of  the  policy;  that  they  were 
untrue.  In  that  the  automobile  was  not  new 
when  purchased  by  respondent ;  that  he  ■wis 
not  its  owner  When  |hfe^  application  '  was 
made;  and  tAat  it  wa^  not  free  from  Incum- 
brance, aU  of' Which  was  unknown  t^  app^-' 
Ijint  ^)ut  was  known,  to  tespptiaent.  For  a 
counterclaim  and  CrossrConlplftlnt  the  af)pefr 
lant  pleaded  the  issuance  of  the  policy;  that 
the  pretnlum  had  "not  Wen  paid;  and  a^ed 
judgment  therefoi?. , ,  tn  "his  replj^'  Respond- 
ent .^idmitted  th^t  'he'  made,  the  ^f itt'en  appli- 
cation, that  litis  statethdnts  becaine  and  werfe 
a  part  of  this  policy,  Vnd  that  the'  autoijno- 
Bile'  was  not  new  When  piircba^ea 'Jjiy.  film; 
^nt  alleged  that  apti^llant  insp«^ted  the  ipa- 
chlne  hnd  knew  Its  condition ',  that  respopd,- 
feijt's  statements  were  not  material  to' the 
risk;  that  appellant  was  not  decfel^ed;  and 
that,  although  respondent  at  the  time  of 
making  the.  application  owed  his,  tendor  |fl56 
On  purchase  price,  the  machine  had  then 
been  delivered'  to  r^ponden't,  and  no  lien  'ex- 
isted '  thereop.  Replying  tb  the  cross-<kJm'- 
plaint,'  respondent '  adtaltted  th^t  lie  was  In- 
debted to  appellant  fo^  the  premium,  and 
alleged  that,  at  the  time  of  the,  preparation 
of  the  complaint  which  was  yerifled  hy.oh^ 
oif  his  attorneys,  he  was  iiot.  within  the  State 
of  Washington,  and  that  hip  attorneys  by 
mistake  alleged  th^  premium  had  been  paid. 
After,  the  issues  were  completed,  appellant 
moved  for  judgment  on  the  pieadipgs  for  the 
premium  and  costs.  Respondent  filed  b&  ot,- 
fer  to  confess  the  motion,  protidtid. the  pre- 
mium should  be  applied  in  reduction  of  his 
ctfllnt:  Thertupon  "appellant  moved  the  court 
for  an  order  permitting  if  to  attiend  lt!s'in<y-' 


ttm  <'ft>iflo]iidgkMair'>t6''^TWd^^'as'' (Mto'mft 
*Vomn>isowtiM  defchdakit  tt^thti  MovemAl 
tttleB  (Cftdaei  and  nMivei^  tbe-oa«rlt'f^^  ia^wi 
darfor  -a"  Judgment  oa  the  pleadiflgM'tlidt 
{flabitlffi  take  aodilng  horein '  and  '■  tMiat  ttf- 
fs»temltnlv»')iidgawije  foe  lt»:co4ts/n  "^ 
M  Mar&ig.iaB'of' tbe'ioatloiM'  w«re  'd4taiM 
t^  BOn.  IX'EJ-SulUta'B,  otto^f)^^  Judges  OT 
tAfto-dniMrlor  "  cotirt;'  rSSbetetO^  :  the '  actiOfl 
mt  called  for  triaii  iwithoH5i)  a  Jury,  tefor^ 
fion.  l.Dl'HluklA,-  anothw  Judge'of  the  SAtai 
eOurti '  Before  any  kMher.  I»c«ifedliigs  t*«i« 
UHd/  appi^lltoufs  attorney '  made  the  fotiowng 
Htatetient  and  ireijuest!  '"Thei^  is  a  -thing  In 
tMs  CBSe-thbt  your  honot'  pvohtJhiy  Is  not 
la  a  p«sftlon-tb  'appreciate  'at  this  Hifte.  in 
a.n  the^'p}«Udfiig8  yon  wlH  ObsefV^i  that  Ml'. 
OurtlSB  '[eMinsel  fo^  'respondent]  codsenfis 
iaiBt;'wet«M  Judgment 'fDi-$40'  in  ibis'  ctae|, 
and  we  ssade  a  moacfft  f ot-judgiaient  on  the 
pleadings.  That  was  liefaref  Judge  SiiiliVarf. 
Daring  that 'argbmtint  we  made  a  snbee(;f(ient 
ikiotlon  SSklng  that  the  cas^  bS  dlsniis8ed^a7- 
Ihotigh  askinr  for  tie  ^^m  That  is  a  mat>- 
t*r  of  record  here,  ihidge  SuUItan,  on  «c- 
Cdutit-  Of  tBe 'atguiftents  that  Wete  made, 
prbtebly  tdOkthe  view,  or  expressed  htmedt 
at  the  time  When  that  second  ntttidn  iW* 
called  to  Ms  -attetftibn,  that  'that'  ainettd€)A 
the  conntefclaiiti  td'be  in  this  alternkttrW. 
Now,  if  therd  IS  any'dbubb  iri  yOnr  hdno**4 
mind  abovft'  tiiaf-^l  -have  been'  S(*Iiig''*& 
Judge  Sullivan's  oirtnion— if  your  hoiior  hfts 
any  doubt'abbut  that,  Twill  ihake  a'nkklon 
dismlBjsing  'that'  oOuntertildim.  •  ■•■■*'■  ■■it 
tWr  Cross-Conrplaint '  we' '  ask  for '  $40  dtie' '  bh 
the^llcy.  'WfeWant  the  case  dlsta'ISSed;** 
else 'we  Wdnt  the  f  40.  '  In  other  words,  "Wi 
eanhiSf?  .61aM  thete'is  $40  due  us,  and  aiffllfe 
same  tiniis  say  the  poHcy  Is  vofd."  ijpdk 
bttiecttoh  of  rtesponderft's  Counsel,'  this  .re- 
quest to' 'dismiss  the  coufaterclalm  ' was' ■de- 
nied, ftUd  fheti'ial  proceeded  upon  the  pliAH- 
'ihgs  as  draWn;  Thfe' 'trtStl  Judge '  found  the 
amount'  of  res^ndeht's  loss,'  dedticte.d'  th'e 
i)reml'tnn  'ttierfeftofli,  atid  enteted  Judgi^ent 

for  thfe  remainder. ". '  

[1]  App^ant  contends  that  the  policy  wak 
told  by  reason  of  the  nntnlthful  stritemehtS 
of  respondent's  application, '  tliat  the  State- 
ments Wer^  wSrraifties  whfch  bdcame  a  ^rt 
of  the  policy,  and  that  the  trial  codrt  erted 
in  not  dismissing  the  action.  Respondent  in- 
sists that  the'  representations  or  warrant!^ 
were  imihattirlal,  that  the  appellant  cannot 
b^  its  ans^'^i"  declare'  the  policy  V6id  foi:  the 
pulppose  of  .defeatlhg  a "  irecovery,  .and  at  the 
SaKhe  time  declai'e  It  valid  for  'the,  purpose 
of  eollectlug^^he  premium,  and  tSiat  appellant 
has  estopped  itself  from  attacking  the  valld"- 
Ity  of  the  policy  by  seeking  a  recovery  Jbf 
the  premiiitn.  It  is  apparent  that  the  allega- 
tion of  the  complaint  that  the  j^rSmiuth  'had 
been  paid»  when  In  fact,  as  respondent  ad- 
mits, It  bad  not  been  paid.  Induced  ap^ief- 
iknt.'to  plead  its  nonpayment.'  It  IS  furth'et 
'fninlfeSti  fi:om  the  ^tlte'  xeAtrd,  iii<Aiidin^ 
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MWdbmfa  attempted:  eoorreetloii  of'  its  m^ 
tt«B  and.  Ita  offer  to  diamlas  the  orosa«oni- 
plalntt  -Cbat  appeUant  onlj  desiiwd  to  bava 
tlM  napatd  praniam  deducted  from  amrdudg' 
awnt  in  respondent'a  faror,  aboold'the  oonrt 
avatain  the  policy.  U  appellant  bad  coUnrt* 
ad'  the  premlom,  and  without  teadieci«(  oa 
Tatuming  It  to  reapondent  badrattemptad  to 
UToid  the  policy,  a  different  queatlon  wovld 
b«  presented.  Beapondent  baa-  in  no:  oianaer 
beam  misled,  aa  he  baa  not  paid  the  pre- 
mlam.  While  appellant's  plea,dlns8  may  be 
aemewhat  inconsistent,  It  is  neyerth^essap- 
parait  tbat  it  is  not  declaring, tbe,  policy 
void  for  the  purpose  of  preventing. raspond- 
ABt's  reoorery,  whilo  assorting  its  validity 
for  tbe  purpose  of  collecting;  the  premium. 
Xhe  .trial  court  should  bave  Kra.ttt<$d  the  mo- 
tion to  dismiss  the  cross-complaint. .  Appel- 
lant, without  collectlitg,.  tbe  premium,  de- 
nied its  liability  at  all  timea.  prior  to  the 
commencement  of  this  action.  ..It  tbepoUey 
was  void  wben  the  action  was  comipencedt 
qo  contract  then  exlatedt  and  we  cannpt  now 
JbKdd  that  a  new  contract  created  by  estop- 
pel has  since  i^me  Into  exlstenoe.  Authori- 
ties cited  by  respondent  in  support  of  his 
COTitentlQn  are  rcases  in  which  premiums  bad 
jhsiW  collected  from  the  assured,,  apd  i/a 
wbicb  the  insurer  questioned  the  validity  of 
the  policies  while  retaining  the  premiums 
a«d  without  refunding  the  si^me.  No  such 
Xacts  appear  in  this  action. 

[2]  Tbe  controlling  question  on  this  ap- 
peal is  whether  the  poll<7  was  void  by  rea- 
son of  untruthful  statements  contained  in  re- 
apondent's  application.  It  is  undisputed  that 
lUs  statements  that  tbe  auto  was  new  when 
pnrdiaBed  by  him,  that  it  was  not  a  second- 
hand machine,  and  that  it  had  cost  him  $4,- 
800,  were  all  untrue.  There  was  disputed 
eridenoe  tending  to  show  that  other  state- 
ments were  untrue.  Ordinarily  a  mUrepre- 
aentation  of  the  assured  will  not  affect  the 
validity  of  a  policy  unless  it  is  material  to 
tbe  risk  or,  by  the  terms  of  tbe  application 
and  policy,  has  become  an  a^mative  war- 
.ranty.  When  the  parties  by  the  terms  of 
their  contract  expressly  stipulate  tbat  a 
representation  shall  be  regarded  aa  material, 
tt  ceasies  to  be  a  representation  only,  and 
becpmea  a  warranty.  "Warranties  differ 
from  representations,  then,  lb  that  falsity 
of  a  representation  will  defeat  the  contract 
only  where  it  is  material,  as  representations 
are  merely  inducements  to  ^e  making  of  tbe 
contract, .  .while  In  case  of  a  warranty  the 
statement  is  made  material  by  the  vpry  ^in- 
guage  of  the,  contract,  so  tb^t  a  misrepre- 
a^t^tlon  of  a  matter,  warranted  is  a  breach 
of  tbe  contract  itself.  Therefore  the  falsity 
of  a  stateutent  which  la  made  a  warranty 
wlU  avoid  the.  contract  without  regard  to 
whether.  It.  can  be  considered  as  material  in 
any  way  to  iiie  risk  or  the  loss."  19  Cyc. 
.683,  and  cases  cited..  When  a  policy  la  is- 
sued on.  the  faith  of.tepr^aentaUbna  of  the 


kssuMd  aa  tO'  exiatlnK  Cacts,  aneh  repiteaea- 
Utiona  become  wuranties,  with  tbe  result 
that,  if  they  be  not  strictly  true  aa  nuide^ 
tbe  policy  without  regard  to  their  material- 
ity, will  not  take  effect  The  parties,  taaTlng 
agreed  upon  the  mcterlaUty  of  the  state, 
ments  warranted,  are  thereafter  precluded 
<rom  qqastioning  their  materiality.  In  Hoe- 
land  ▼.  Weeteim  Union  Life  Ins.  Cb.,  SB 
Wash.  lOOt  108,  lOT,  Pae.  866.  867,  thU  court 
said:  "The  rule  is  that,  when  a  representa- 
tion made  by  an  applicant  for  insurance  is 
carried  into  a,  contract  and  expressly  made 
a  part  of  it.  It  becomes  a  warranty,  and  its 
materiality  la  settled  by  the  agreement  of 
the  parties.  ElUott,  Insurance,,!  102;  White 
V.  Provident  Sar.'Ufe  Afsur.  Soc.,  163  Mass. 
108,  39  N.  E.  771,  27  U  B.  A.  398;  Rice  v. 
Fidelity  &  Deposit  Qo.,  103  Fed.  427  [43  C. 
C.  A.  270].  The  difference  In  legal  effect  be- 
tween a  warranty  and  a  representation  is 
that  the  falsity  in  a  warranty  In  any  partic- 
ular is  fatal  to  a  recovery  upon  the  policy, 
whilst  a  representation  to  have  that  effect 
must  r,efer  to  some  fact  material  to  the  in- 
surance, and  it  must  be  false  or  fraudulent. 
W^lgle  V.  Capcade  Fire  &  Marine  Ins.  Co., 
12  Wasl).  i49,  41  Pfic.  64;  ElUott,  Insurance^ 
i  114." 

In  Poultry  Producers*  Union  t.  Williams, 
58  Wash.  64,  66,  107  Pac  1040,  1041  (137 
Am. .St.  Rep.  1041),  we  said:  "A  warrant 
must ,  be  strictly  true.  Rice  t.  Fidelity  & 
Peposlt  Co.,  103  Fed.  427  [43  C.  C.  A.  270]. 
A  representation  need  only  be  substantially 
true.  Missouri,  K.  &  T.  Trust  Co.  ▼.  Ger- 
man Nat  Bank,  77  Fed.  117  [23  C.  a  A.  66), 
'The  c^cial  distinction  between  a  represen- 
tation and  a  warranty  is  that  tbe  one  is  not, 
and  tbe  other  is,  a  part  of  the  contract  be- 
tween the  parties,  and  that  the  truth  of  tbe 
one  is  not,  and  the  truth  of  the  other  la,  a 
condition  precedent  to  a  recovery  upon  the 
policy  or  bond  to  which  they  relate.'  Rice 
V.  Fidelity  &  Deposit  Co.,  supra." 

Respondent  contended,  and  the  trial  court 
held,  that  the  representations  contained  in 
the  application,  which  became  warranties  by 
agreement  of  tbe  parties,  were  not  material 
to  the  risk;  tbat  they  in  no  way  contributed 
to  or  caused  the  loss;  and  tbat  they  should 
not  avoid  the  policy.  T'be  difficulty  with 
this  conclusion  is  that  it  Ignores  the  fact 
that  the  parties  have  contracted  and  agreed 
that  the  representations  »hall  be  material, 
and  that  if  untrue  tliey  shall  avoid  the  poU- 
cy.  "One  of  the  very  objects  of  the  warran- 
ty is  to  preclude  all  controversy  about  the 
materiality  or  Immateriality  of  the  state- 
ment Tbe  only  question  Is:  Has  tbe  war- 
ranty been  kept?  There  is  no  room  for 
dpnstrpctlon;  no  latitude;  no  equity.  If  the 
warranty  be  a  statement  of  facts,  it  must  be 
literally  true;  if  a  stipulation  that  a  certain 
act  shall  or  sball  not  be  done,  It  must  be 
literally  performed."  1  May  on  Insurance 
(4tb  EkU)  i  166,  p.  8ia 
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[SI  Wamxtlefl  an  of  t*o  kinds,  ■llirnMl 
tiTe  and  promlaaory.  The  fomer  relate  to 
and  warrant  the  proaent  or  past  exlatebcO 
of  partlcalar  facts,  upon  tka  ekact  tratb  of 
wlilcta  the  inceptloB  of  tbe  ooatraotof  In- 
■nrance  deponds,  and  it  oatme  will  avoid 
tfte  poUey.  The  latter,  which  axe  (tf  an  ex- 
enitory  character,  wanant  Utat  eoaetbtng 
ahatl  be  dotte  or  omitted  after  the  peUcy 
takes  effect  and  daring  Ita  oontinnance,  and 
«U1  avoid  the  contract  If  the  thing  to  be 
done  or  omitted  be  not  doae  or  omitted  aa 
warranted.  1  Ma^  on  loawrance  (4tb  Ed.)  I 
1S7;  19  Gyc.  708.  Algaae  Co.  v.  Corpofatlon 
Royal  Kxchange,  etc.,  122  Pac.  986.  / 

[4]  If  the  warranties  now  under  consider- 
ation were  of  a  pfomlsaoir  character,  aoch 
as  the  warranty  hefore  ,tbl8  court  la  Port 
Blabely  Mill  Co.  v„  Springfield  Fire  &  Ma- 
rine In&  Cb^  Cie  Waah.  681,  106  Paa  194,  28 
U  R.  ▲.  (N.  S.)  698,  a  ^caae  cited  by  veapond- 
eat  a  different  question  would  be  presented; 
but  they  a^-afflrmatlve  and  not  of  achar- 
actor  to  wt)lch  ttie  rule  aonoanced  J^n  the 
Port  Blakely  Mill  Gou  Case  may  be  applied. 
Tbe  evidence  shows  that  tbe  representations 
or  affirmative  warranties  were,  untrue,  and 
that  respondent  knew  they  were  untrue. 
The  policy  did  not  take  effect,  and  cannot 
be  enforced. 

Respondent  contends:  CI)  '^^lat  the  appli- 
cation was  prepared  by  appellant's  author- 
ised agent;  and  (2)  that  appellant  Inspected 
the  auto  .before  Issuing  the  policy.  Without 
quoting  the  evidence,  we  state  our  conten- 
tion that  it  falls  to  sustain  either  of  these 
contentions. 

Tbe  judgment  is  reversed,  and  the  cause 
remanded,  with  instructions  to  dismiss. 

GRADWICK,  60SB,  and  PARKER.  J7.. 
eoncor. 


mt  Waab.  tltt 

BROWN  V.  crrr  op  brembrton. 

(Saprem*  Court  of  Waahiagtoa.    Aug.  16, 
1912.) 

1  DraoB  (f  100*>~BviDairCT  (|  452*)— Pa- 
Boi.  BviDENCK— Tkchnioai.  Tkbmb— Latekt 

AJ(BI0UITIB8. 

Parol  evidence  is  admissible  to  show  the 
circumstances  under  which  a  deed  was  made,  to 
define  technical  terma,  and  to  explain  latent 
ambiguities. 

[Ed.  Note.— For  other  caaea,  see  Deeds,  Cent. 
Dig.  I  239;  Dec.  Dig.  |  100  ;•  Evidence,  Cent 
Dig.   H  2093-2101;    Dec.  olg,  i  452.»] 

2.  BvinKirCK    (|  457*)— Qt7i«ni«a   Tm^    (I 
10*)— Right  of  Complainant. 

In  a  aoit  to  quiet  title,  complainant  mast 
prevail,  if  at  all,  on  the  strength  of  her  own 
title,  and  cannot  recover  on  the  weakness  of 
her  adversary'a. 

[Ed.  Note.— For  other  eases,  see  Evidence, 
Cont.  Dig.  H  2104.  2107,  2108;  Dec.  Dig.  f 
457  ;f  Quieting  TiUe,  CcM.  Dig.  {{  86-42;  Dec 
Dig.  I  10.*] 


S.  DEtoa  (I  140*)— RBamtATioW  n 

ErncT— SBoaa  Line. 

A  deed  conveyed  a  tract  of  land  to  com- 
plamant  by  mete*  and  bounds,  "reserving  and 
excepting  a  atrip  30  feet  wide  off  atfd  Slobg  the 
aortbeast  comer  of  the  tract  for  a  distance  of. 
148.3  feet;  such  reserve  atrip  along  tbe  ahore 
line  of  the  tract  being  for  the  purpose  of  a  jiiib-' 
lie  t-ead  and  outlet  to  the  grantee  over  tbe 
aama.!*  There  was  a  fcallin  tbe  deed  "to  tbe 
harbor  limiL"  aad- another  call  "parallel  to  said 
harbor  line.  The  inner  ahore  line,  or  line  of 
ordinary  high  tide,  1*  not  coincident  with  the 
fo«eitunent'S  'meander  line,  and  at  ordinary 
high  tide  the  water  ia  f rt^ia  6  te  8  (eet  in  depth 
at  the  latter  line.  Tbe  inner  shor^  line- is  ap- 
proximately 100  feet  from  the  meander  line; 
and  the  outer  shore  line  or  Kne  of  ordinak-y'IoW 
tide  is. f torn  200  to  800  feetdlaunt  from  the 
latter. line..  Beld  that  since  plaiotUTa  grpntor 
had  title  to  only  qne  shore  line,  to  wit,  the  in- 
ner, and  the  reaervatioo  having  been  made  as 
a  pablic  read,  the  property  reserved  should  not 
be  construed  a*  following' the  meander  line,  but 
rather  the  inner  shore  line. 

[Ed.  Note.— For  other  cases,  see  Deeds,  Cent 
Dig.  H  488,  454.  460-462;   Dee.  Dig.  |  140,*1 

Department  1.  Appeal  from  Superior  Courts 
Kitsap  County;  Lester  Still,  Judge. 

Action  hy  Mary  ii,  ,Brown  against  tbe 
City  of  Bremerton  to  quiet  title.  Judgment 
tor  plaintiff,  and  defendant  appeals.  Re- 
versed, wlQi  directions  to  dismiss. 

F.  W.  Moore,  of  Bremerton,  for  appellant 
J.  W.  Bryaa,  of  Bremerton,  for  respondent 

60SB,  J.  This  is  kn  action  to  quiet  tttlB. 
There  was  a  decree  for  the  plaintiff.  The 
citf'  has  appealed. 

In  August  1900,  Warren  Smith  and  'hlg 
wife  conveyed  to  the  respondent  a  tract  of 
land  by  metes  and  boonds,  colitalning  8.60 
acrea.  The  deed' contained  the  following  res- 
ervation clause:  "Reserrlng  and  excepting 
a  strip  of  land  tblrty  (30)  feet  in  width  off 
of  and  along  tbe  northeast  comer  of  said 
above-described  tract  of  land  for  a  distance 
of  one  hundred  and  forty-eight  and  three- 
traths  (148.8)  feet;  said  reserved  strip  of 
land  along  tbe  shore  line  of  the  above-de- 
scribed tract  of  land  being  for  the  purpose  of 
a  public  road  and  outlet  to  grantee  over 
same."  There  is  a  call  in  tbe  deed  "to  the 
harbor  limit"  and  another  call  "parallel  to 
said  barbor  line."  The  Inner  shore  line,  or 
line  of  ordinary  high  tide,  is  not  coincident 
with  the  government  meander  line.  At  ordi- 
nary Ugh  tide  the  water  is  from  6  to  8 
feet  In  depth  at  the  latter  line.  The  inner 
sbortf  line  la  approximately  100  feet  from 
the  meander  line;  and  the  onter  shore  line,, 
or  line  of  ordinary  low  tide,  1»  ftom  209 'to 
800  feet  diatakit  from  the  latter  lina  Tha 
tract  of  land  in  cOntrdveray  follows  approzl-' 
mately  the  Inner  shore  line.  The  court  fonnd 
that  the  reewved  strip  of  land  followed:  the 
meander  11ns..  The  appellant -contends  that 
It  follows  the  Inner  sliore  lineL  Measured 
upon  the  meander  line,  tbe,  distance,  call  in 
the  deed — ^148.3  feet — ^la  correct  ISie  inner 
9fum  line  is  approximately  30  feet  longer. 


-VsT  Other  eaues  sea  lam*  topic  apd  sacUon  Kl/MBI^  in  Dao,  Dig.  ^,Am.  Dig.  Kw  N^  8«if|  #  B/^'t  laa^MO 
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-Xti'UTnaiitfest'fnna  tbe  tttets  stated  tbat 
tbe  responden^t's  grantors  only  bad  tlOo'  to 
oii^'  stio^ie  lln'e,  viz.'  the  Innec  on&  The 
meaader'  Une  lies  between  tbe  two'  «bore 
lines.  '  If  the  iretspondent's  grantore  Intended 
ft'np^  the  ^ord^  "h^irbor  llaiU"  and  "harbor 
Une'Va^  the  equlv«ieht. of  meander  IIoq,  it 
aeems"' certain  thati^thor -.uaed'  tiUe  ^ords 
'^alont'  tbe  shore  'line"  adT&ecUy, '  and  ■  as 
meaning  the  inner  shore  lln&  .■li..  they  in- 
tended' to  '  carrj!-.  tbe  description  beyond  th« 
meander  line,  tbie  satne  conclnsloh'  m^t  fol- 
Idy/.  '.The  ffes^Jrhtloh  was  made,  as  It  re- 
cttesv  for  th0  purpose,  of  a  public  road. .  It  l8 
manifest'  that  the'  grantors  were  not '  reserv- 
fhg'  a"  tqad  upon  .the  meander '  llne^  Vbete 
the  watjer'has'a  depth  of  from  .4  to  8  fee^ 
at  ordinary  high  tide.  It  was  their  inten' 
tton  to  refiert*  a-  nsAble  roadway.  Moreorer,' 
tbe  ^vldencfe  shows  that  tbe  strip  ^  land 
fa  qioestian  bail  .^en,  used^or  several  ye&ct| 
prior  to  the  execution  of  the  respondent's 
deed' as  a  roft^Vavi.l^that  it  .connected  with,  t^ 
public  resort,  'whlc^  the  respoiidenfs  gran- 
tors were  tJbeii  ilArrylrife  oii;'  that  they  con- 
tinued to  use  It  until  th'e  det^as^  of  Wai'iren 
Smith,  whleh'-occurried  Ini  1907'  or  I'SdSi  ttftfii 
they  expended  liioney  In  keeping  It  in  repair; 
ahd  claimed  ft  as  a  roadway.  •  ETideHOe  ^^as 
oifered  by  tliie  re^po&dent  to-  tb«  effect  that 
Warren  Smith,  in  bis  lifetime,  offered  the 
ro84way  to,  the  el^y.  If  It  wpul^.  agPW:  .to 
malntaisL  Si  bridge  ,w)jlch,«pan8  #  depression 
therein.  The  record  shows  concJuBlv^lyi  tb^t 
Smith,: /PP'tp  t^e,,.tlme  of  hte,  deiath,  treated 
tbe  tr^ot  in  .question  as  conforming  to  ,tbe 
reservation;  and  we  .thlpk  it  Is  equally?  dear 
that  the  respondent,  w  to  tbafr  time,  aiter-. 
tained  the  same  view.  In  May,  1909,.  the  r»i 
apondent  Ieas0d  :  a '  part:  <o£ ,  her.  land  a,long 
tbe  meander  line! for  the  term  of  tbrpe, years, 
with. an  aptlon>,of;  purchase  to  tbe. leasee. 
TUs  action  wasicomm^nfKd,  In  June,  IdQO.  A 
abort  time 'before.  tbe.commQnoement  of  the 
action,  'the  ireapondent  caused  an  .  obstrne- 
tlon  to  be'pl8«ed  across  (he  road;  which  was 
immediately  «emDved  bn  tke  api>eU«nt.  Aside 
from  this  obstvactton,  the  {roadway  {had  beea 
opett  and  traveled  by  .th».  DubUc  .qoBttnwonsib' 
for  mdte  than  10  years  when  ttae-'aetjloa  wa«i 
oomjttewied..  In  'Februat}'.  1906,  Smith,  and 
wife,  eanvsyed  to  a  third  party  a  tract  of 
land'afljolniitg  the  respondent's  land  and  bor; 
derlng  upon  the  meander  line,  reservilng  a 
strip  of  land.  3Q  feet'  in  width  along  the 
gorernmelit  meander  Une  to.  be-  used  for  a 
]nblt<i:hii^vr^. .  Tbe  rerpwndent  .argues  that 
this'  deed;  is-  contoboimtive.  of  her  contention; 
that  the  strip  reserved'  in  her  deed  also  fol-i 
lowed  that  line.  The  fact  that  the  latec 
re^iiratlon  Is  atoni;  the  meander  line  does 
a0t  tedd  to  show  that' the  Words  "along  tbe 
dtaore  lime"  fn  the  eafller'^teerVatlon  mean 
alorilf  tb%  itaeariast' lln*.  '  " '       ' 

'  fl]  rt  tf  fainlllar  ;«%  tftdl  parol  t*stlm<Jny 
is  aiudl^l^e  to  show'fhe  tlrcomstanceS'  bn- 


de*  itrhlchia.'deed  'Whs  madef'to^deflae  te<:h- 
nlcal'  ttrms,  «r  to  extJlain  latent  amttlgnitlete 
4  Am.  A  magi  Ikicy.  JiSW,  p;-79e;:!Sengf»tdr 
er  viiHall,-  et'Wdsbi  S71,  58  Faa.SBO.  . ;  ' 
-  f'TUte  'ceoMi'must'  lilace  Itself  As  nearly  as 
possible  :ia  the  alttAitidn  of  the  contracting 
partlw  M  -tbe  tthie  the:  dded  was  made,  la 
ordef  to  asoertalki'tbelv  InMnt;:  Vbe  grant 
ls<io'be  cbnstlrbed;  wifb  refleresce'to  the  ab^ 
tatil,  rightful  state  of  the- j^op^rty  at  the 
time  lof  thei  exeentloa,  and  tbe  law  aaeumee 
that  the  tiarties'TsHer  te  this  for  a  definition 
ef  thi  tentas-madte- uike of  In  their  deed;  and 
that-their  a^e  least  liable'  to  make  a  mfstafee." 
4  Am.  &  Eng.  Bncy. 'La'w  (2d  Ed.)  pp.  79Sk 
TB«<,-8tlba.i3.i'  ■'•".'•. 
''  lt\  The  ' res^jbofdent:  must  'prevail;  If  she 
preVaifatalV  u^A  the'str*^  of  her  own 
title.  'She  iannot  re«o^»'upon  tbe  weakness 
of  her  4dversaryT8''l;!de. '"ttnghes'  v.  Sonth 
Btty  8fflo61  IMst.,  M"Wash.  6?*,  7S  P&c.  T78, 
74  Pae.''g38;  ''tteorge  v.  ColdthMa,  etft.,  R. 
06.,  3a  Wa!sh.  480,  80  Pac.  787;  Hdin  T. 
Johnston,'' 40i'Wa!8b.  420,- 82  'pac.  "iOZ.  '• 
■  til  To 'Vumttarlise, '  the  respondent's  gran- 
tors 'owbfed  Irtli  OTie  shore  line.  Tbe  reserva- 
tion was  made  for  a  tvadway,  and  the  coii- 
duct  of  the 'parties  to  the '  instmment,  to- 
gether'vrtth  the  'phj^tcsil  facts  stated,  makes 
it  certain  that  the  property  in  question  Is 
the  ifi-dpeWy  tvhicll  lifp  grantors  Intended  to 
Reserve,  and  .-^^^hlch  the  grantee  'understood 
was  reserved.  ',  •    '  ■  ' 

The  appellaiit  cobtends  that  the  strip  of 
land  In  controversy' 'Is  a  public  street,  both 
by  dedication  and  by  iprescrfjitlon:  The  view 
we  take  of  the ,  case  eliminates  this  Issue 
THat  questidii'  can  only  be  determined  in  a 
suit  between  tnfe' proper  parties.  The  re- 
spondent is  without  title,  and  her  suit  must 
fall  .-••    '■■■■'.^■'i  :•  ■   •■'  ■■■>.■■ 

The  judgment  is  reversed,  with  directions 
to  dismiss  tbe  action. 

PARKER,  CROW,  and  CHADWICK,  JJ., 


concur. 


'lit 


.FAI^LS  CITS.  MACHINERY  &  SUPPLY 

,     ,,,  I   CO.   v.  G.OODSTBIN  et  al. 

(Supreme  Court  of  Washington.     Aug. 
.     .         ■  '        ■  S»,  19iB.> 

AtPEAt  ANb  Ebibob  ($  ioiO*)-^FiNDiwos  o^ 

TlirAt   JtTDOB^REVlEW.  '   ' 

.Finding^  of  fact  by  the  trial  judge  will 
not  be  reveraetf  oo'abpeal,  if  there  ip  any  te»- 
timoa;  to  Bugtain  them. 

[Ed.  'Note. — For  other  taaes,  see  Appeal  and 
ExTUf,  G^nt,.I>i«.  K  3979-89S2;    Dec  Dig.  | 

Department  1.  Appeal  from  Superior 
Court,  Spokane '  County';  Henry 'li.  Kennan, 
Judge. 

Actlo»  by,  the  l^ajls  City  Machinery  * 
Supply  Company  against  David  Goodstebi 
and'  others'.  JudgmMt'for  plaintiff,  and  de- 
fendants appeal.     Affirmed. 


^S..^''* 
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.  It,  li.  WestfaJH,  fQt  «pp0llaiitfl(.  Campbell 
ai  Goodwin  and  J.  B.  Cajvpb«u,  al}  pf.^pp- 
ka&e,  for  respondeat 

PER  CURIAM.  T^.  only  anesaon  IqtoIt- 
ed  is  one  of  fact.  Action  was  brought  by 
plaintiff  to  recover  tbe  reasonable  Taloe  of 
certain  work  done  by  it  at  the  apeclal  In- 
stance and  request  of  tbe  defendants.  The 
defense  was  tbt^t  tbe  parties  bad  made  an 
express  contract,  and  tbat  tbe  demand  wta 
In  excess  of  tbe  contract' prices  ..The  amount 
admitted  to  be  dxie,  .less,  tl^e  .amount -of  a 
counterclaim,  was.  tendered-  From  findings 
a,nd  a  Judgment  In  favor  of  plaint^,  appeaJ. 
la  taken.   ,  ..,,'.,.,,. 

.  We  are  asked,  because  pt  .<;«rtaln  tf^atiino- 
oy  wblch  is  set  out  in  Uut  brief,  to  Ignore 
tbe  rule  of  practice,  so.  often  announced,  tbat 
we  will  not  disturb  tbe  flndlQga  of  tbe  trial 
Judge,  if  there  ,be  any  testimony  i  to  .sustain 
UL.,  Qut.  taking  the  testimony  Relied  on  at 
its  full  wortfi,  a  careful  rea,cUng  of  the. rec- 
ord.oonvipces  us  that  tbe^A  i^  a^U  such  con- 
flict as  to  call  for  the  application  of  the 
rule.  It  may  be, true  that  the  .mlnds  of  tbe 
parties. never  met.  CerUii),ii^  la  tbat,  what- 
ever the  decision  of  the  lower  court  might 
have  been,  or.  that  of  this  court;  ma^  be,,  the 
loaUig  party, w;lU  still  be  unoopvlnced;  fpr  we 
are  impressed  with  the  good  faith  of  all  par- 
ties to  this  pl^  qf  ;lltl(^tlon.  It, la  Jpst 
this  result  that  makes  the  nil^  suggested  al- 
most imperative;  aqd  the  couirt  below  lw,vlng 
found  for  the  respondent,  and  there  b^Utg 
some  erldenoe,  to  sustain  the  Judgment,  we 
do,  ppoQ  the  principle  announced,  affirm, tl^e 
Judgment  of  tbe  lowei;  cour^ 


PBIDB  T,  CONTINENTAL,  CAStJALT):  CO, 
■  '(Supreme  Court  of  WMhingtoo.    July  80,. 

1912.)  .       ,        ; 

1,  Iksurancb  (I  360*)— Paxmsht  of  Piveio- 
vu—Vktaxju^.  , 

Where  one  inriured  under  an  indUBtnal  or- 
accident  policy,  after  gtvitts  the  Insurer  an  jv~ 
der  upon  his  master  to  deduct  tbe.  amount  of 
the  premium  from  bjs  wage?,  drew  the  fall 
amount  of  his  wages  before  any  deduction  had 
been  made,  and  then  left  the  service  of  his 
nuiBter,  the  default:  b«jr«  any  recoveiy. 

[Ed.  Note.— For,  other  cases,  see  Insurance, 
Ceat.  Dig.  11  913,  9ie-924;  Dec.  Dig.,  |  360.»] 

2.  INSUBANCE   (g   054%*)— POUCT— CONSTBUC- 
TION  —  EXTBINSIC     MATTEBB  —  "INDUSTBIAL 

iNSraANCB." 

An  insurance  policy  which,  by  its  terms, 
expired  one  year  after  issuance,  unless  re- 
newed, and  provided  for  the  payment  of  weekly 
indemnity  in  cases  of  accident  or  injur;  aris- 
ing from  violent  or  external  means,  and  a 
stipulated  payment  in  case  of  death  from  those 
causes,  is  an  indnptrial  or  accident  policy,  in- 
stead of  a  life  policy;  and  so,  in  an  action  on 
snch  policy,  the  innibitions  of  Bern.  &  Bal. 
Code,  II  6156,  61S9,  respectively,  providing 
that  no  policy  of  life  or  endowment  insurance, 
ejijcept  policies  of  "industrial  insurance,"  shall 
be  issued,  unless  it  provides  that  the  policy 
and  application  shall  constitute  the  entire  coii- 


tra<t,  «Bd  tfatat.  «ivai)y-  poIi«ir,.-«;tcept  ladiutrlaL 
or  those  calling,  for  premiums  monthly  or  oft- , 
ener,    shall    have    attached   thereto    a   correct 
copy  at  the  application,  and/uMess  w>  attach-' ' 
ed,  it  shall  sot  be  considered,  a  part- of  tlie 
policy  or  be  received  in  evidence,  do  iBot.ap-, 
ply  so  .as  to  exclude  evidence  of  insured's  as- 
signment  of  his   wages   for    the '  payment   of 
monthly    premimns,    tboagb    i^eh    asstgnmeat' 
was  not  ni«de'part  ofthetipplieation. 

[E!d.  N«te.— For  other  eases,  see'lBsuraace. 
Cent  I>ig.lj  1674,  1686;  Dec.  Dig.  |  664J4.*j 

Departmrati,,2.  -Appeal  from  .Superior- 
Gourtv  SiKtkaoe  County;  'Henry  L,  Kennan, 
Judge.  !   - 

A«tl<m  by  Sue  L  Pride  against  the'  Gontl-, 
neatal  Casualty  Oompany.  From  a  Judgment 
for  dHleodant  ptolntlff  aptteals.    Afflcmed> 

O.  C.  Mboi'e  and  Jtthn  t.  M«Vilie,  for  ap- 
pellant Rttcbe  &  Obstlne,  df  'Spokknie,'  ahd^ 
Manton  Haverlck  and  M.  P<  ComeUus,'  both 
of  Chicago,  111.,  for  respondent  '  ■  • 

HORRIB,  J.  "In'this  axstlen  appellant  seeks; 
to  reciwfeir,  as'beneflelary  In  a  policy  of' IB^' 
surance  Issued  to  her  son,  E3mo  Prltte;  cover-^- 
in*'  tleetth'  through  ^'ftrternaJ  vloltot  ahd 
purely  accidental  means."  Tbe  -case  'was 
tried  by 'the  <»urt,  without  ai'JHiry;  and,  Iflttd^- 
iDgs  And  Judgtnent  having '  tieeh'  entered  in' 
favor  <rf  ireSpondent,  this  appeal  folWws.      ' 

Elmo  Pride  was,  on  March  4,  IMO,  the  day 
the  policy  Hvas  Issued,  an  employ^ '  of  'tihe 
Spokane,  Portland  &'  Seattle  Railw;ay  Cbiii- 
pany,  as  a  roundhonseman,' at  VahcbnVer.'  The' 
amotmi  Of  the  policy  wias  $1,000,  and  th«  an- 
nual premliim  $20.40,  which  was'  to-be  paid 
in  fbdr  monthly  instaUmetttB  of  SSr.lO' )»a6h. 
To  provide  for  the  pftymtot 'of  this' premium 
when  due,  Elifao  Pride,'  od  'Marcll  '4,  MlO,' 
gave  the  respondent  an  ord^r  on  the  pay-'- 
master  of  the  rffllw^y  coiiipany,  anthorlzini;' 
and  requesting  tbe  railway  company  to  pay 
these  Installments  bfptemium  to  rtopondent 
as  they  becamii  due,  and  deduct  them  from 
his  wages   in  the  months  of  March,   Aprllj' 
May,  and  June.     This  order 'gave  the  chaip- 
acter  and  place  of  his  service  with  the  rail-' 
way,  as  did  the  appllcatlbn,  and  provided, 
that  In  case  of  any  change  in  his  employ- 
ment either  as  to  class  of  service  of  locatlod,  ■ 
prompt  notice  Should  be  given.    It  'was  also ' 
provided-  in  the  policy  that '  the  application ' 
and  paymagter*8  order  should  be  a'  part  there- ' 
of;  and  that  no  recovery  colild  be  had  iip6n 
the  policy  in  case  of  loss  incurred  8ubse<)uent 
to  a  default  in  the  payment  Of  any  testall-' 
ment  of  premium  and  prior  to  an^*  reinstate- 
ment which  was  also  therein  pro-rtded  for. 
This  paymaster's  order  was  received  by  re- 
spondent on  March  9th,  and  <to  March  11th 
the  same  "was  forwarded  to  the  paymaster  of 
the  railway  company  for  the  collection  of  the 
first  premium  Installment,  which,  imder  Its 
terms,  -was  payable  from  the  March  wages  Of 
Elmo  Pride.    In  o'rdel:  to  facilitate  the  collec- 
tion of  the  Installments'  of  premium  as  they 
became  due  and  payable  under  the  policy  and 


Vt  otUr.jtaNs  SM  vm»  tqito  aaA  •«cU9a  NUJUBBK  la  Daq.  Dig.  *  An  Dla.  KnrrN«.  Senilis  *  a«p;rl«4*si«  . 


Digitized  by 


Google 


7S8 


iSSPkGlftC  HE^O&TBft  ' 


(IVaslu 


payuaeber's  orffer,  tlic  respoU'dent'  forwarded 
to  the  railway  company  what  Is  called  "Pay- 
nmster's  .Return  Xiist,"  giving  tbe  names  of 
employ^  carrying  policies,  including  that  of 
Eauo  Pride,  with  bis  occupation,  location, 
hftad  of  his  department,  .and  the  .Jamount  of 
tbe.  flr^t  Installment  of  premium,  payable 
from  bis  wages  for  tbe  month  'Of  March. 
This  was  received  by  the  railway  company 
on  March  22d,'  and  In  the  following  month 
was  retorned  to  respondent,  Bottfylag' it  that 
no  deduction  could  be  made  from-- tbe  March 
wages  of  Elmo  Pride,  for  the  reason  Uiat 
Elmo  Pride  had  quit  the  service  of  tbe  rail- 
way company,  and  had  drawn  all  the  wages 
due  him.  Respondent  during  the  BKmtb  of 
April,  ip.  t^^  exercise  of,  the  option  given  >lt 
in  t^e  policy,  mailed  a  like  return  Ust.ta  the 
railway  cpmpany,  and  in  due  tltjoe  .was  noti- 
fied that  no  payments  could  be  mad«^  be- 
cause Elmo  Pride  was  no  longer  in  its  serv- 
ice. Respondent  thereupon  parked;  the  pol- 
icy as  lapsed,  i^o  .furt^r  effort  was  made  to 
collect  the  piemium. 

The  ^a(tt4  as  to  tbe.  «mploymQnt  of  Elaip 
Prld«  ^itb  thiet  railway  company  seem  to  be 
about  tb^r-  ^e  was  empIoy«4.&s  a  yipiind- 
bpuse  laborer  for  20  days  in  March,  for 
which  service  he  was,  on  March  22d,  paid 
the  whole. amount  then  due  bim,  and  on  the 
ssjue  day,  he  quit  the  servlipe  of  the  railway 
company.  Subseauevtiy  be,  worked  2»/ii 
d^yp  in.^firt^,!^  the  sajne  capacity,  wben  be 
again  qi^t  ,tha,  .service, ,  receiving ,  bis  paj  in 
full  on  .Apjsil  ist.  He  worked  8  days  in.  April 
in  the  sain;^^^  c<^pa(;\ty,  emitting  April  ISth,  and 
being  paid  infill-  On  May  1st  be  again  en- 
tered tbe  aervJ|Ce  o£  tbe  railway  company  as 
a  bridge, builder,, and,  continued.  t9  so  work 
until  tiU  ^ijeatb.on  June.Ttb  from  cause  with- 
in the  terms  of  the  policgr,  1£  it  was  then  in 
force. .,  No -nojliftcatlon  ,  was  given  of  these 
various  changes  in  employment,  as  provided 
in  tbe  policy.  ,   .  ■ 

{13  ,Upop  tbese  facts  tb^  court  below  found 
In  favor  of  respondent,  and,  in  our  Judgment, 
its  ruling  should  be  sustained.  There  could 
be,  no  question  in  the  mind  of  Elmo  Pride  as 
to  the  failure  to  pay  his  installments  of  pre- 
mium. He  knew  they  were  to  be  paid  out 
of  bis  wages.  He  knew  the  amount  to  be 
paid  and  wben,  and  with  such  knowledge  be, 
in  each,  instance^  quits  tbe  railway  company's 
service  before  it  could  deduct  tbe  premium 
from  bis  wages,  and  draws  all  that  was  then 
due  bim>  ^»  knew;  tbe  premium  Inatallmenta 
were  not  paid  ou,t  of  wages  earned  by  blm  in 
March,  April,  {a  May,  and  that  it  was  im- 
possible for  tbe  agent  be  bad  MupQwered  to 
make  such  payments  on  bis  behalf  to  do  so, 
for  the  reason  that  be  bad  demanded  and 
received  all  sums  earned  by  blm.  His  de- 
fault was  deliberate  and .  intentional,  with 
full  knowledge  of.  all  the  clrcupistances,  and 
his  beneficiary  must  abide  its  cqnsequeuces. 

[2]  The  chief  assigmHent .  of  error  upon 
wbich  appellant  contends  for  a  reversal  is 
error  of 'the  comrt  below,  in  leceivlng  the  ap- 


pllcntlo*  an*  jitfyiBaster's  ovhev  as  evi^nce, 
and  In  admitting  «Vldenee  of  ofllc^rs  of  t)ie'' 
railway  company  and  of '  tespondeiit  Vesi^t- 
ing  the  nonpayment  of  premiums.  This  ob- 
jection is  tfflsed  upitt'seetlons  6155  and  61S9, 
Rem.  &  Bal.  Codb.  The'-flrstofthes^  sections' 
provides  that:  "No  policy  of  IWfe  or  endow- 
ment Insut^iiee  sball  be  issued  or  delivered' 
in  this  state  vaill  •  •  •  'Bor  shall  such 
policy,  except  pdllcles  of  lAdtisrtrlal  histtrance 
whete  the  prfeAlUms  ate  ipaytlMe  mobthly  or 
oftener,  be  so  tsiswed  or  drtivered  after  Jan- 
uary 1,  1910,  uhless  !t  'coBrtaliis  iii  substance 
the  followtog- provisions :  ■  •  •  •  3.  A  pn> 
visttm  that  the  ^llty  and  the  appUdition 
therefor  shall  constitute  the  entire  contract 
between  tbe  patties,  and  tbat  all  statements 
madi^  by  tbe  Insured  shaM,  In  tbe  absence  ot 
fraud,  be  deenied  rtjpresentatlons  and  not 
warranties,  unless  a  copy  of  such  statement 
is  contained  in  or  attached  to  tbe  policy  and 
tbat  no 'such  stdfeinent  shall  be  used  in  de^' 
fense  tt*  a 'claim  under  tbe  jpolicy  unless  It 
is  contained  in  a  i^lMen  application;  and 'a 
copy  of  such  applicatl6n  shall  be  'indorsed 
upon  ofattacbbd  to  the  policy  wben  Issued." 
Sectiott  6159  cenllalns  the  following  provision: 
"Every  policy,  exc^t  indrtstriai  or  thdse  call- 
ing '  for  premiums  monthly  or  oftener,  shall 
bave'attabbed  therMoa  coiirect  copy  of  Vhe 
appUctition,  and  linless  so  attached  the  same 
shall  not  'be  considered  a  liart  of  the  policy 
or  received  In  evidence." 

Th^sfe  sections  are  shidto  be  decisive  of 
the  tfi^rot  conttoded,  beca'use  neither  the  ap- 
plii^atlon  not  tbe  paymaster's  order  was  at- 
taebed  to  tbe  policy.  These  sectibns  in  no 
way  affect  the  Hght  of  recovery  upon  tbe 
policy  In  suit.  This  policy  is  neither  a  life 
nor  endowment  policy,  within  the  meaning 
of  the  .la'w,  but  fails  within  the  exception  as 
an'  industrial  or  accident  insurance  policy.- 
By  lis  tena»  tt  expir^  one  year  after  issu- 
ance, tmless  renewed;  and,  while  it  covers 
loss  of  "life  ffom  "external,  violent  and  pure- 
ly accidental  means,"  and  la  therefore  in.  one 
sense  an  insurance  on  life,  in  w.hUdi  tbe  pay- 
ment Of  tbe  insurance  money  is  contingent 
upon  loss  of  life,  it  is  nevertheless  evident 
tbat  it  is  not  such  a  life  insurance  policy  as 
was  contemplated  by  tbe  Legislature  in  tbe 
enactment  of  tbese  two  sections.  It  contains 
provisions  for  the  payment  of  a  weekly  In- 
demnity In  case  of  accident  or  injury  arising 
from  numerous  violent  or  external  means. 
It  refers  to  the  industry  and  special  class  of 
employment  tbe  assured  was  engaged  in  at 
tbe  time.  It  makes  provision  for  bis  Inabil- 
ity, because  of  injuries  from  purely  accident- 
al means,  to  mgage  in  any  labor  or  occupa- 
tion. It  is.  In  every  sense  of  the  term,  a  pol- 
icy of  industrial  Insurance,  as  contemplated 
by  the  Legislature  in  excluding  such  policies 
from  the  provisions  of  tbe  law.  If  this  is 
not  industrial  Insurance,  we  fall  to  appreci- 
ate what  character  of  insurance  should  be 
so  designated.  If  tbe  Legislature  bad  la 
mind  any  distinction  between  life  insurance 
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an'd'  Industrial  tiisnKlno»,  As  tfeea^^tenasate 
U864  In  ottlihaTy  understeiidlarg,  anSltUerlK 
Atfttt  from  mdklng  tbe  IMter  clasa:  of  Instit- 
ance  an  exception  to' the  hfifes  K6vei*nlng  the 
former  class  that '  Boeh  <w*.9  >  the  tinteation, 
ttaeri  le  must  be  evident  tbat  thtti  pvlley  falUa 
>«4tbin  tbe 'exce{>tlon,  or  It  woHld  b»lniposai^ 
ble'to  Indicate  to  a  person  of  otAlnazyiAidttv 
standing  wbat  wiis  meant  by  tbfe  xxprisilotti 
"industrial  Inmrance,"  <M'aiBtteKUiBbed<fii6ta^ 
straigbt  life  or- endowment  Insaraace.'  '^h«M 
views,  as  atiplledto  a  like  dlatlnbtloa  la  slm^ 
Uar  Btatntes,  «re  sUpiiorted  by  National  LUIe 
&  Ace.  tiis.  Co.  v.^  Lokey,  106  Ala:  17ft,  .S2 
Sbutb.  45;  6ta«davd  Life  ft  Ace.  >n«.  Co.  v. 
Carroll, '  86'  fi^edrSW,  SO  C.  G.  A.  2SS,  4i  lu 
R.  A.  194;  Katibnsi  Kae.  So«.  V.'  Dolpb,  '94 
Fed.  743,  38  C.  0.  A'.  1;  -Fld^lty  ft  Casoaltr 
Oo.  T.  Dorough,  li07  Fad.  889,  '4B  C'  C-  Ai 
304;  Mntaal  Reserve  Life  In*  ao.'T.  Ddbler, 
13T  Fed.  550,  7a  C.  O.  A.  18*  • 

Tbls  policy  Is  further  wKhin  the  exceptloD, 
In  tbKt  It  provMed  for  monthly  payments  of 
premlnm.  ^e  paymastierls  order,  heltker 
wltbln  tbe  iHintemplation  of  the  law'  nor  of 
the  parties,  conld  bavie  been  attached  to  tbe 
policy,  as  it  mnst  be  surretaieredto  and  tv- 
tafned  by  tberaUwayeomimnj'  als  Its  autfior' 
ity  and  Jostlflcatlon'  for  retaining  tbe  moatlv 
ly  payments  from  the  iragea  of  ElmoPrlMi 
and  forwarding  ttlem  to  resptAMient  for  the 
benefit  of  the  assures. '  It  was  therefore  codi- 
petent;  HxaBxii'  ady  larterpretatloil  of  the  law, 
for  tbe  o£Bclal8  of  tbe  railway  cwcaptAy  to' 
testify  to  the  teceifit  -of  this  order  and  the 
reasons  wby  It t^M-tMKeoaiplied  with.'   u 

W^  tberefbre  concur  tn  the  flndings  of. tbe 
lorwer.  court;   and  Its  dudgoieat  Is  sostatned. 

MOtTNT,  SaXlS,  PARKER,  tod  PULLER- 
TON,  JJ.,  concur. 


lb  re  GREENt.fiAFS  'ESTATB. 

DRUMMOND  ^  aL  v.  EVANS. 

(SnpTeme  Court  of  'Washington:    Aug.  10, 
.    Ml?.) 

Wnxs  (I  269*)— NoNcuPATivB  Wilu— Tnae 

Under  Acts  1854^  p.  316.  |  25  (Rem.  ft 
BaL  Code,  |  1331),  which  prohibits  proof  of  a 
nuncupative  will,  unless  it  be  offered  within  Six 
months'  after  the  testamentary  words  were 
spolien,  testimony  is  Inadmissible  to  establish 
such  a  will,  unless  offered  to  a  court  of  probate 
within  that  time;  petitioner  not  being  entitled 
to  excuse  delay  In  such'  proof  on  the  ground  of 

Eleas  interposed,  since  immediate  proof  might 
ave  been  made  under  Rem.  ft  Bal.  Code,  li 
1297,  1302. 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent 
Dig.  H  698-599%;   Dec.  Dig.  |  269.*] 

Department  1.  Appeal  from  Superior  Court, 
Olcanogan  County ;  E.  K.  Pendergast,  Judge. 

In  the  matter  of  the  estate  of  Gardner 
Oreenleaf,  deceased.  Petition  by  Stanley 
B.    Evans .  to   probate   a   nuncupative   will. 


Ffotil'«ir<iQtd«f  admlttldg  -tbe-wtU  t»'  pro? 
bate,  Grace  G.  Drummond  and'  others  <  ap- 
peal; '  Beyeraeid,)  With  dlrectiens. 

Snllth' ft' Gresharm,  for  appellants.    A.  W.' 
Barry,  of  Riverside,  and  Neal  ft  Neal,  of 
CobcoriuUy,  for  respondent.  ;  • 

,    GOSE,    J.      Gardner    6i>eenleaf    died    in" 
Okanogan  'cqantj*;.  in  this  state,  on  Jiily"3l, 
1910.  \  ,0n'  August '  isisit  following,  on^  Stanley 
H.' Evans  jBled  bis  petition  in  tbe  superior' 
ccriiiit  of  Olcanogan  county,  wherein  he  al- 
leged that  the  deceased,  on  the  day  preceding ' 
his  death,  made  a  nuncupative  will  In  fiivbr 
o^  tlife  petit'ionfer,  and  prayed  thut'  tb'e  Wlft 
be  admitted  to  probate.;  that  he  be.apjpoltit- ' 
ed  executor  thereof;,  and  that  citation  1^" 
sii'e  to  tbe  next  of  kin  of.  tbe  deceased  that ' 
they  iutgbt  contest  thewUIlf  they  thought 
proper. '  The  will  was  reduced   to  writing ' 
on  tbe  29tli  day  of '  August,  1910,  and  WM' 
ma/^e,a  part  of  the  petition.     On  the'  Stn" 
day'  of  September,  an  order  was  ente'red, 
directing  that  citation  issue  to  the  parties ' 
named  in  the  order,  tbe  next  of  kin  of  tbe ' 
deceased,  and  on  the.sa^e  day  tbe  clerk  of, 
tlje  court  issued  the  citation.     On  tbe  2Dth'' 
day  o^  September,  an  order   was   entered, 
recitipg  that  tbp  return  of  tbe  sheriff  show- ' 
ed  that  ponp  pit  tbe  parties  could  be  found 
In  Okanogan  bounty,  and  tbat  tbe  aJSdavlt 
oi  counsel,  for  the  petitioner  showed  that 
e^b  of  ^be  parties  was  a  nonresident  of 
the.  state,    and   directing   that  :cltatib'a  be, 
sprved  tiy  publication.    Ob  the  ^tt  diy'ot 
November,  the '..next  of  kin  appear£;d  specii?!- ' 
ly  and  moved  to  qnasb'  tlie  citation. '  On  the' 
same  day  the  petiH6ner  iboved  .for  an  order 
directing   the   clerk  of  thfe  court  to  amend 
tbe  citation  by  {ifflxing  tbe  ,seal  of,  tbe  court 
thereto.     On  the   3d  day  of  January,  tbe 
latter  motion  was  granteid,  and  on  the'dky 
following  an  order   was  entered,   dlreiotlng 
that  citation  Issue  to  the  next  of  kin,  r^-^ 
quiring  them  to  appear  before  the  court  on 
tbe  30tb  daiy  of  January,  1911,  at  the  hour 
of  10  o'clock  a.  m.,  and  fixing,  that  time  for 
bearing  the  petition,  proof,  and  contest  of 
tbe  win.    On  the  date  of  the  last  order,  tbe 
clerk   Issued  the  citation  as  directed.     On 
the  return  day  of  the  order,  tbe  petitioner 
not  appearing,  on  tbe  motion  of  counsel  for 
tbe  next  of  kin,  an  order  was  entered  b7  the 
court  commissioner,  dismissing  tbe  petition 
and  denying  the  probate  of  tbe  will.    On  the 
4tb  day  of  April,  upon  tbe  mptlon  6f  the 
petitioner,  the  last-named  order  was  vacated, 
presumably  upon  the  ground  that  a  demur- 
rer to  tbe  petition  was  pending  when  tbe  or- 
der was  'made.    On  tbe  same  day  an  order 
was  entered,   overruling   the   demurrer   and 
setting  the  hearing  on  the  petition  for  the 
10th   day   of  May.     Tbe  hearing   was   had' 
upon  tbat  day,  and  more  than  nine  months 
after  the  will  was  spoken.     The  demurreir 
Is  not  In  the  record,  and  we  are  therefore 
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not  ftdrlsed  as  to  fbe  grdnnds  'upon  which' 
It  leas  based.' 

After  the  first  witness  for  the  petitioner 
was  sworn,  and  before  the  Introdnc^n  of 
eyideqce/ counsel  for  the  next  of  kin  objected 
to  the  admission  of  any  evidence  in  support 
of  the  proffered  will,  on  the  ground  that 
no.pcoQf  of  its  prononncemtent  ha4  been  of- 
fered i^lthin  six  months  after  '  the  testa- 
mentary words  were  spoken.  The  court' re- ^ 
celved  the  evidence  and,' at  the  conclusion 
of  the  hearing,  entered  an  order  admitting 
the  will  to  probate.  The  mother  and  sister, 
the  ,9nl:^helrs  of  the  deceased,  have  appeal- 
ed- and  contend  that,  under  .the  statute,  ,the 
evidence  of  the  speaking  of  the  will  mi^st 
be  offered  within  six  'months  after  speaking 
the  tQstamentary  words-  The  respondent 
contends  that  the  filing  of  the  petitloq  for 
the  probate  of.  the  w^l  within  the  six  months 
Is  the  .offering  ot  proof,  within  thjs  meaning 
of  the  rta^te. 

Tlje  law  of  this  state  pertaining  to  tie 
execution  and  proof  of  both  written  and; 
nuncupative  wills  was  enacted  in  1854. ' '  X«ws 
18S4,  p.  313  et  se^.  This  statute,  page  315, 
I  23  (Rem.  {b  BaL  Code,  f  1330),  provides 
the  method  of  ipaking  and  proving'  a,  nun- 
cupative wUL'  Section  25  of  the  same  stat- 
ute (Rem.  &  Bal.  Cb4e,  i  13311  pro vldeis  the 
time  witliin.  which  proof  shau  be  received 
of  the  pronouncement  of  such  a  will.  This 
section  lis  «s  foil'ow's:  "No  proof  shall  be 
received  of  aqy  nuncupative  will  unless  it 
be,  ofl^re^  wlthiq  sl^  months  after  speaking 
the  testamentary  wori^s,  npr  .unless  the. 
words,,  or  the  substance  thereof,  be  first  com- 
mitted to  writing,  and  a  citation '  Issued  to 
the  widow '  or  next .  of  kin.  of  the ,  deceased, 
that  they  may  contest  the  will  if  they  think 
proper."  The  Intesntlon  of  the  Legislature 
could  not  be  more  clearly  expressed.  It 
means  that  the  testimony  In  support  of  thei 
will  shall  not  .be  received,  unless'  it  be  of- 
fered to.  a  court  of  probate  .  within  six 
months  after  the  testamentary  words  have 
been  spoken.  ,  It  will  be  observed  that  the 
word  "petition"  is  not  used.  It  seems  too 
clear  to  require  elucidation  that  the  word 
"proof"  was  used  as  the  legal  equivalent 
of  testimouy  or  evidence.  A  reference  to 
other  sections  of  the  act  conducts  the  mind 
indubitably  to  this  view.  Section  17  (Rem. 
ft  Bal.  Code,  {  1297)  .provides  that,  when 
".any  ^iU"  is, exhibited  to  be  proven,  the 
court, may  Immediately  receive  "the  proof." 
Section  .20  (Rem.  &  Bal.  Oode,  |  1300)  pro- 
vides th^t  in  certain  contingencies  "proof 
shall  be  taken  of  the  handwriting  of  the 
testator,  and  of  the  witnesses  dead,  insane, 
or  whose  residence  i|i  unknown.  Section  21 
(Rem.  k  Bal.  Code^  i  1301)  provides  that, 
when  all  the  subscribing  witnesses  are  dead, 
insane,  or  the  residence  unknown,  the  court 
shall  "take  and  receive  proof"  of  the  hand- 
writing of  the  testator  and  subscribing  wit- 
niesses.     Section  22  (Rem.  &  BaL  Code,  | 


1808)  provides,  ttiat  all  Uie  "testtmoDy"  ad- 
duced ini  support  of  tJie  will  sfaallbe  reduc- 
ed to  wpltlag,  sigaad'by  the  witnesses,  ai^i . 
ceiftified  by  tiie  Judge  of  probate.  A  read- ; 
log  ot  these  several  seetiona  makes  it  as 
plain  as  written  )anguftge>.can  make  It  that 
tte  words  "pBoof?'  and  "testimony"  are  used 
IntcfcchangeabAy.'  Tha  title  of  the  act  is  "An 
act-ielating  iOiwUls^"  and  th*  met  embraces 
both  WEltten'tuid  nuncupative  wills,  and  pro- 
vides .who. may  make  them,  haw  tbey  shall 
be  made,  and  how  they  may.  be  proved  and 
admitted  to  probate.  This  C9tirt.li«d  occa- 
sto'n  to  consider,  the  question  of  the  Dela- 
tion of  th*  aeverftl  aectlmis:  vt  the  statute 
to  I  each,  other,  and  their  .wvHoatlon  to  a«u>- 
copatlye  wiHs  in  State  ex  ml.  Stxatton  v. 
TaIlman,.2B  Wash.  Saa,  6{S  Bac.  545,  and  it 
there'  held  that  Bern.  &  Bal.  Code,  I  1307, 
pi»vldlng.for)t)M: contest  ot  «  will  within 
one  year  after  Ms  probate'  or  .Tfdectlon,  ap- 
plied, to  such)  a  will.  Tl«e  fallacy  of  the 
rMpondent's  oonteatlon  is  omde  more  ap- 
parent by  reading  the  petition,  >  with  the  evi- 
dence. The  evidence  shows  tbat  the  petition- 
er, was  .not.  present  when  the  alleged  will 
wtts  'spoken,  and  that  hi»  petition  is  baaed 
solely  upon  Information  gathered  from  otii- 
es  persona.  ..Moreover,  the  nile. obtains  in 
this >' state,  an.  alsewbere,i  that  such  wills 
must  be  strictly  proved..  In  re  Miller's  Es- 
tate, 47  Wash.  258,  ei  ,Fac.  967,  18  U  B. 
A.  (N..  S.)  1002,  125  Am.  St  Bep.  ,9(H,  14 
Ann.  Ca&  1168. 

We  have  thus  far  tre*^  the  question  as 
if  it  were  an  open  eneUi'itbis  state.  How- 
ever, despite  the: 'ingenious, and  attractive 
argaauent  of  eooBsel  ito^ithe  contrary,  we 
think  the  construction  we  have  given  the 
statute:  PjSs  squantely  ai)nounced  in  In  le 
Sullivan's  Estate,  40  Wash.  202,  82  Pac. 
297,  111  Am.  St  Rep.  895.  In  that  case  a 
petition  was  filed  for  the  probate  of  a  nnn- 
cupatlve  will.  On  the  same  day  a  citation 
was  Issued,  directed  to  the  widow  and  next 
of  kin,  citing  them  to  api)ear  on  the  same 
day,  and  reciting  that  'tei  petition  would  be 
heard  upon  that  day.  The  citation  was  filed 
on  the  same  day,  with  the  return  of  the  of- 
ficer ^  that,  after  diligent  search,  he  was  nn- 
able  to  find  the  parties  napied  in  the  citation 
in  his  county.  Thereupon  and  on  the  same 
day  the  court  heard  testimony  and  entered 
an  order  admitting  the  alleged  will  to  pro- 
bate. This  was  done  within  six  months 
after  the  testamentary  words  were  spoken. 
After  holding  that  the  order  admitting  the 
will  to  probate  ■without  service  of  citation 
Was  void,  and'  after  observing  that  the 
petitk>n  for  (he  probate  of  the  alleged  will 
was  filed  within  the  time  required  by  stat- 
ute, and  that  the  alleged  words  were  reduc- 
ed to  writing  and  proof  offered  within  the 
required  time,  the  court  said :  "The  statute 
does  not  require '  that  the  citation  shall 
necessarily  be  Issued  and  served  vrithln  six 
months  after  the  testamentary  words  are 
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•poikeb ;  bnC  It  does  ivqitli^'tbat  ptdof  staall 
be  offered  xrKhln  that  tibie;  '^e  thlnlti 
therefore,  ffiat  resjKuiflent  ^)ropofie<^  \be  wU} 
tor  probate  and  "offered  her  proof  withta  the 
requlied  time,  4Ut4,  ,ttia^.  she  b»&  not  Ici^t 
Iier  opportunity  to  have  hor.';i*etitioB  4iid 
iJTOofs'  totastdered  liy  tHe'courti*'  The  argu- 
inent  tliat  the  cbtrt  (here ,' usefl  tWe  Word 
"proof"  as  the  equlv«leiiti<!(, "petition"  seeing 
to .  OS  9i  strained  couetructlop.  of  language 
that  is  80  clear  that  ItHsKV^s  the  mtaid  tree 
ifhi  doilbt  as  to  tirDat  tM  ibnrt  intenUd  tO 
hold.  .       ■_    '     •      •;••■■■    f    ■       •  ' 

We  have  eta  ted' the  record  at  ^cpie  leixstlv 
because  the  ,  respondent  contends  that '  t^e 
peobatft  of  a  nvncnpatlre  will  is  In  Us  nature 
a  probate  in  solemn  form ;  and '  that,  if  be 
was  delayed  in  the  introduction  of  ^Is  evi: 
d^oe  in  support  of  U^e  will  more  than  ,six 
months  aft«r  ^the  .spoaiiing  of  the  testamen* 
tary  words  In- 'conseqwence  of  the  several 
pleits'  *f  «iifr'at>peil40ts,  tBey  tannot  ps'oflt 
by  the  delay.  This  a^gwneiit  Is  answered 
by  the  bttttute.  Rem.  *  Bal.' C6de,  |  1297, 
provides  that,  wtien  a  WIH  is  exMMte*  io  he 
proTerf,  t1»«  court-  may  Imttlfedlately'  refeelve 
the  proof;  and  section  1302  provides  that 
&U  the'  testimony  adduced  in  support. Af  .the 
wUl  shftil  be  reduced  to  wclttngii  s.ts««<}  ^ 
tbe  witness,  and  certiflAd:  by  the  Judge.  Uja>' 
4er.  these  previsions.  It  was  competent  Cor 
the  respondent  to  make  hls.pjwof ;  jbh^t  iS, 
present  itis^,  testimony  .in  .support,  of  t^e 
proffered  ,^m,  l^ave  it  je^iiged,  tb.wrltiiig, 
signed  by.  th^  wltAes^??,,  a^d. certified  b^'.the 
Judge  at  tie  time  he  exhibUe4  It  in  \ijrliteh 
form  to. be  proyen,  or  at  ai^  tl^e  thereafter 
"within  six.mentbs  aftw  Ey^te^ing  the  tes- 
.tammtasy  v^cds."  H^,. could  thea.  have 
caused  .cltattcHV  to  be^  issued  $o,  tbe  widow 
or- next  of 'kin  of  the.deoi^sed,  so.  ttia^  th^y 
conld  ooBteat  the  wU  if  they  tkougbt  prop- 
er. A  slmila-r'  arguaaent  .vraa>  made  tei  Mac- 
rinto  r.'D^''MBTt*iifeai  1»  tax:  01v.<  App..l!61, 
'4S  S.  W:  632.  ^e  'petMldD«r3»ther6'  sought 
.to  evade  the  time  llrillt'ftxfed^Wthe  sfefctute 
for  the  prohate  6t  a  faiittc«jp4t1?ve  #ni  by 
showing'  that  tfae^  !lppell^:';fty  -in^gotlfittoVw  | 
for  a  comproiiilsi?.  t(i»d '  latW,  pf  secrtftlJft 
herself  so  that  stife'  conid  hot  be' cited  in 
time ,  to  probate  the_  win  within  six  months 
from  the  tlme.tfi*  testamentary .'wprds  were 
spol^en,  prevented,  them  f  rom.  cdmjplylng  with 
the  statute.  TJie  •  ep.yrt  said  that  to  hold 
lhat>  the  fraud,  of  tbe  ^ppellee  w.ould.  excuse 
a  compliance  with  .the  statute  would  be  to 
"legislate  flt.jlnmtrpnet  into  the  statute  some- 
<thlng  noti'CeBtalned  ttMsreln."  Foir  the  rea- 
«oiii»  stated,  tbe  court  eried  la-  admitting 
"the  alleged  wfil  to  probate. .' 

Vlte  tndgmeat  Is  reversed,  wltti  idiJce<!tleiBB 
-to  enter  an  order' rijeoting  it 

CROW,  CSkHM^lCK;  StlfXERl^ON,  and 
BARKER,  J  J.,  concur; 


REINHART  et  al.  ▼.OANTON  COUNTT  ' 

(Supreme  _C66rto'Od'alio. '.^uly  15,   I'dlZj 

fa'vllabut  by  the  Coitrt.)   ':         .i 
1.  H1O5WATS     (I    Sb*>— feflOHWXT    DiSTaiCTB 

AWD  Orncitss— SxXTUtoBhr  Pbovisiohs. 
Section  15' of  the  hlgh'way '  district  lali^ 
fSess.  Ln*-«  1911,  p.  121)  pp)viaes  that  the 
■highway  corahilssloiien  "In  a  highway  dlstrlM 
«liaJt ,  ednstitnte  thi  .  Wgliw'ay  board  and  shall 
have,  excei^t  ks  provided  in  section  64  6t  «aid 
act,  exclusive  general  supervision  and  jurlsdi^ 
«tB  over  all  hjghwayifwithift  Ae  distriot.     . 

[Eft.  Note.— For  other  cKses,  see  HlghT^rkyi, 
Oeat  Dig.  if.30»tai24  Dsci  Plgw  J  95.*]  <  i; 
?.  HiQHW^^TS   (I  9R*)  —  HiOHWAT  DisniOTB 

ANb    OFncBBS^STATtUTOBT'  PsoVISION*. 

Section  17  of  said  act  provides  that  ifa 
respect  to  all  highways'  incloded  within  suSi 
district,  the  n6>ter  and  jurisdiction  of  the  high- 
way board  tnttll  be?  exclusive,  except. aS  pro- 
vided in  section  64  of  said  act  .  •  '  •  ' ,.' 
[Ed.  Note.— For  other  .'cases,  see'Sighwayli, 
Cent.  Dig.  iS  309-3;2;  Dec  Dig.  .|  p5.»] 
3.  H16HW.AT8   (i  95*)— HlOHWAT  t>isxBtODJ 

■  A»D   OFFICESA— SfA^U'^OBT    PBOVIBIOHS.     ,;j 

SeetioB.04  has  rsferesce  to  the  .powers  .of 
municipai  oorporatioas'  iaohided  within  the 
boundaries  af<ai. highway  dtstrict.  j    .;   ... 

[Ed.  Note.— For  Other  cases,  see  Highways, 
Cent  Dig.  J§  809-312'    Dee.  Dig.  f  98.*]    ;    1 

'4.  Hid&WAYB  (t  95*')'— HlraHWATiDiSTBictB 

AND    OP'ICEBS— STATtrrpBY    PBOVtSIONB.     ' 

•  Sectipn'  16  'of  ■*aM''kcf  is  Identical  with 
section  88'^a,  as  added  by  chapt^  SO-of  thh 
ImiB  ,pf,  1911-. C8«w.  X4W8,rp,  168),  u>d  sa^ 
chapter  amends  the  general  road  and  -  bridge 
ia.Ws'uaier  which  .the;  convty.copunissicinars  op- 
erated. •  ,  .  .  ,  .  .  ,..  I  •, 
'  [Ed.  Note.-^or  «ther'>cMea<  see-iHighwaTSi 
Omt.  Dig.  H  3et»-312^'Dec.  Dig.i  »&*] 

5.  CoVIJTrts  (j'lTS*)— BoRDB-^'PlOWlSB  to  1^- 
BUK.      ■  '  ,  ".  '    .     ■    ■    '  '    ■      ■       '.  ■     ' 

Settlon  19i82'  (Rfev',  Codes)  provides,  ■among 
other  things,  that  when  the  intifreits'  of  tm 
eoa'nfy  reqntfe  It.,  and'the  board:  of  ooilbty  Com- 
missioneM  deeni  it  for  the -public  good  to 'bond 
lb*  cpunty  for  tb^  ooratructiou,  ox  repair  of 
roads  or 'bridges  aa^.the  indebtedness  or  lla- 
hilit;  of  the  county  that  may  be  created  'for  the 
construction  or  repair.- of  such  ipoads  or  bridge 
exceeds,  the  incoihe  or. revenue  of  the  CQfsnty 
for  that  ^ear,  tlie  bb^ard  of  county  .commission- 
ers may  i  issue  bonds  .of  the  county' as  provided 
iu  ^ectid^  1900,, .pjbvided  the  issuance  of  snch 
bonds  is  avthoriiea  \if  a  v,ote  of  two-tbirds  Ot 
the  qufli^  eleijtijrs  ,of.  tn,e.  county.  ' ,.  ' ,  .,  j 
[Gd.  NAt^ThSei.  other  .cases,  see  Counties, 
Osnfc  Dlg..K  201^-878.;  Dec.  Dig.  |  178l*] 

9.  Couimra    (f   184»)-^'"Boi»d8>— OoNsraoo- 
Tioh.'  '  ■•.,■.■.... 

Sectidn'9968  pnrHdes,  aitaonr  other  thlscs, 
that  the  board  must  cause  to  be  levied  andaaUy 
upon  aIl^bf  the  taxable  prsperty  of  the  county, 
in  additioir  to  <  other  authorized  t^xes,-  ia  sulll- 

f'ent.  sum  to  pay  the  interest  on  all  ?uch  b\ond9- 
eld',  that  the  provisions  of  said  MefctiOhs  con- 
strued together  .show  th^t  tbe  Legislatdj^'- in- 
tended such  bonds  sbbnld  b^' binding  bbliihtions 
upon  all  of  the  property  in  the  county. 

lEM.  Mote.— For.  other  cases,  see  Counties, 
Cent.  Dig.  iS  285-288;   Dec.  Dig.  |  i84.*] 

7l.  ■  OOVMTIBS   (S  .  174*)— iTAJCATIOK— PVBP«8I»— 

HionwiATs.     ;  ,     !  ■ :  .      > 

Section  37  of  the  highway  district  act  pro- 
vides^ that  tbie  county  Way  levy  a  ^ad  taxur 
general  road' purposed  on  all  the  property  with- 
in  the  'county  Incltadii^'  the  highway  district 
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therein,  mnd  lald  tax  Is  apportioned  bj  the  pro- 
▼ifM^Qs  vi  i«M  Bection. . . 

[Kd.    Note.— For   other   caaes.   aee   Conntiea, 
pent.  Die.  f|  264.  265;  Dec.  Dif.  i  174.*] 

8.  HlOHWATS  (I  1^*)— ^HlOHWAT  DiSTMCTB— 

Taxation. 

Undfr  section  42  of  aaid  bighvur  district 
act.  the  provisions  of  sectiona  37,  38.  40,  ^nd  41 
of  said  act,  except  the  nrst  sentence  of  section 
37,  do  not  apply  to  any  taxes  levied,  assessed, 
«r  collected  within  any  highway  district  to 
meet  the  payment  of  the  bonds  issued  by  the 
,county  or  other  political  corporation  within 
said  county. 

[Kd.   Note.T-For  other  cases,  see  Higbwaja, 
Cent  Dig.  U  380,  393;  Dec.  Dig.  |  122.*] 

9.  HlOHWATB  (I  122*H-HI8BWAT  DlSTBICVB— 

,  '  Taxatiom. 

Section  65  of  said  highway  district  act. 
,when .  construed  by  itself,  has  two  purposed: 
Piret,  to  place  in  the  highway  district  ooard 
the  exdusive  power  to  levy  and  apply  the  road, 
bridge,  and  highway  taxes  within  the  district 
except  in  respect  to  general  county  taxes,  the 
distribution  of  which  taxes  is  provided  for  by 
section  37  of  said  act;  and,  second,  to  protect 
without  change  the  method  of  levying  taxes  to 
pay  bonds  issued  prior  to  the  organization  of 
the  highway  district,  and  from  the  language 
-Used  In  8»id  section  65,  consideired  in  connection 
"With  section  87,  the  right  of  highway  districts 
to  levy  and  appty  taxes  within  the  district  re- 
lates to  general  levies  for  road  purposes,  and 
not  to  special  levies  made  to  meet  the  payment 
of  bonds  for  the  CQnatruction  of  bridges,  issued 
by  the  county. 

[Ed.  Note.— For  other  cases,   see  Highways, 
(pent  Die.  U  380,  303;   Dec.  Dig.  |  122.*] 

10.  CoCNnES  (I  174*)— BOWPB— COWBIWTOTIOK 
OF  BRIDGKS. 

The  board  of  tounty  commissioners  has 
the  power  to  issue  county  bonds  for  bridges 
built  in  the  county  outside  of  a  highway  dis- 
trict and  to  levy  tuea  on  the  entire  county 
for  tbe  payment  of  such  bonds,  provided  it  is 
determined  that  that  ^rtion  of  the  county  in- 
cluded in  a  highway  district  ia  benefited  by  the 
building  of  such  bridges. 

[Fd.  Note. — For  other  cases,   see   Countiea, 
Cent  Dig.  H  264.  266;   Dec.  Dig.  f  174.*] 

11.  HlOHWATB     (f    119*)— CONBTBUOTIOH- AP- 
POBTIONKENT   OF   KXPENSES. 

Section  16  of  said  highway  district  act 
and  section  887a,  Rev.  Codes,  as  added  by  Sess. 
Laws  1911,  p.  l68,  provide  that  in  case  the 
construction,  maintenance,  repair,  or  improve- 
ment of  any  highway  or  portion  tnereof  within 
a  county  and  not  mclndeft  within  a  highway 
district  would  also  be  a  benefit  to  such  dis- 
trict, the  highway  board  of  the  district  and  the 
boara  of  county  commissioners  have  power  to 
contract  each  with  tbe  other  for  a  division  and 
•pportionment  of  the  cost  of  such  construction, 
etc.,  and  in  case  they  fail  to  agree  the  proper 
action  may  be  brou^t  therefor  in  the  district 
court  ' 

'  [Ed.  Note*— For  other  caaes,  see  Hi^waya, 
CentiDi«.  f  857;   Dec  Dig.  |  119.*] 

121  ConsTita  (i  192*)— Taxation-^Powkb  to 
.  Ta4:. 

In  such  a  qujs  tbe  board  of  county  com- 
missioners .has  the  power  and  authority  to  levy 
fhe  tax '  upon  all  of  the  property  within  the 
conhty  for  the- payment  of  such  bonds  and  ths 
interest  thereon.' 

[Ed.    Note.— For   other   cases,   see    Counties, 
Cent  Dig.  f |  800-302;   Dec  Dig.  i  192:»J 

ii:  ,CptJNTiE8  (I  183*>T-BoirDft— Vauditt. 

The.  .failure,  of  .si^id  boards  to  adjust  said 
indebtedaess   woaldi  in.  qo,  Dinner   invalidate 


the  bond  isaoe,  ■■  the  Talidlty  of  the  bonds  does 
not  depend  upon  such  an  adjustment 

[Ed.  Note. — For  other  cases,  see  Counties, 
Cent  Dig.  11  275-281,  283,  284;    Dec.  Dig.  | 

14.  Couirnn  (|  1*)— Oboawization  —  Hioh- 

WAT  DisraioT. 
The  political  subdlTislon  of  the  state  recog- 
nized by  our  Constitution  aa  a  county  is  none 
the  less  a  county  because  of  the  organization 
of  a  highway  district  therein. 

[Ed.  Note.— For  other  cases,  sea  Conntiea, 
Cent  Die  1 1:  Doe.  Dig.  i  1.*] 

16.  HlSHWATB   (I  90l*)-<!oujmBB  <i  174*>-> 

HioHWAT  DiBTBicTs— Bonds. 

Under  the  provisions  of  said  highway  dis- 
trict act,  the  district  may  issue  highway  dis- 
trict bonds  for  certain  highway 'pnrposes  with- 
in auch  ^strict,  and  the  ooonty  may  issne  its 
bonds  for  bridge  or  other  highway  purposes, 
where  such  improvement  ia  a  benefit  to  all  parts 
of  the  county. 

[Ed.  Note.— For  other  eases,  see  Highways, 
Cent  Dig.  H  801.  808;  Dee.  Dig.  fjBO;«  Goun- 
Ues,  Cent  Dig.  {|  264.  265;  J>eq.  Dig.  ( 174.*] 

Ai^)eal  from  District.  Court,,  Gti^oiOL  Coun- 
ty;  Carl  A.  DavlB,  Judge. 

Action  by  Otto  Q.  Relphart  And  otben 
ogaUMit  Canyon  County  and  others.  From  a 
Judgment  tot  fllaintJffH,  defend&ntB  aopeal. 
Modified. 

J.  A.  ElBton  and  R.  B.  Scatterday,  both  of 
OaIdw«ll,  and  Rlcbards  ft  Haga,  of  Boise 
City,  for  apt)ellantB.  Rice,  Thompson  It 
Bttckner,  of  Caldwell,  and  F.  A.  Hagelln,  at 
Nampa,  for  respondotta. 

SULLIVAN,  J.  This  action  was  brought 
by  tbe  respondent,  who  is  'a  qualified  elector 
and  taxpayer  of  Canyon  county  and  a  reel- 
dent  of  the  Nampa  highway  district,  to  en- 
Join  Canyon  county  and  the  board  of  county 
commissioners  thereof  from  issuing  and  ne- 
gotiating certain  bridge  bonds  of  said  county, 
and  enjoining  the  defendants  from  entering 
into  a  contract  for  the  sale  of  such  bonds 
for  tbe  construction  of  bridges  actoBS  the 
Payette  riyer  in  Canyon  county. 

The  case  was  tried  by  the  court  upon  sub- 
■tantlally  the  following  evidence  or  facta: 
On  February  8,  1911.  a  petition  was  present- 
ed to  the  board  of  county  commissioners  of 
said  county,  signed  by  the  required  number 
of  taxpayers  of  the  road  district  in  which 
such  proposed  bridges  were  to  be  construct- 
ed, petitioning  for  the  construction  of  bridg- 
es across  Payette  river  in  said  county  at 
Fruitland,  New  Plymouth,  and  Letha.  Due 
and  legal  notice  of  the  hearing  of  said  peti- 
tions was  given,  and  on  March  14,  1911,  the 
board  met  in  regular  session,  and,  after  hear- 
ing testimony  as  to  the  necessity  therefor, 
found  the  construction  of  such  bridges  neces- 
sary. Tbe  county  surveyor  was  directed  to 
prepare  proper  plans  and  spectBcatlons  for 
such  bridges.  Thereafter  upon  proper  notice 
the  boatd  received  bids  for  the  construction 
of  such  bridges,  and  on  June  20, 1911,  accept- 
ed the  bids  of  Forbes  ft  Co.  for  the  erection 
of  such  hridges,  for  the  sums  of  $15,795,  $15,- 
875,  and  $15,960,  respectively,  subject  to  a 
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bond  election.  On  Angnst  8, 1911,  the  issuli^r 
of  such  bonds  was  anbmltted  to  the  voters  of 
the  entire  county.  After  cantasslng  the 
votes  on  August  B,  1911,  the  board  found 
that  the  question  of  bonding  the  county  Itad 
carried,  and  that  the  board  was  authorized 
to  Issue  and  sell  bonds  of  the  county  for 
the  puriMwe  of  constructing  said  bridges,  and 
caused  notice  to  be  published  for  the  sale  of 
■aid  bonds.  On  the  7th  of  April,  1911,  a  pe- 
tition was  filed  with  the  clerk  of  the  board 
of  county  conunissionera  praying  for  the  or> 
ganizatlob  of  the  Nampa  liighwar  district  in 
accordance  with  chapter  S6,  SeSs.  Laws  of 
1911,  p.  121.  An  election  was  held  on  April 
29,  1911,  pursuant  to  notice  glvcta,  wliiah  re- 
sulted in  favor  of  the  organization  of  such 
highway  district,  and  on  May  8,  1911,  the 
Nampa  highway  district  was  declared  duly 
orgaiiixed  and  is  now  a  legally  organised  and 
existing  highway  district  The  evidence 
shows  that  said  bridges,  when  constructed, 
Will  be  situated  entirely  without  the  bounda- 
ries of  said  highway  district  but  within  the 
boundaries  of  Oanyon  county.  It  is  alleged 
in  the  complaint  that  the  board  of  county 
commissioners  wiU  sell  and  negotiate,  and 
are  about  to  sell  and  negotiate,  such  bonds, 
and  that  no  proceedings  have  been  bad  be- 
tween the  highway  board  of  said  district  and 
the  county  commissioners  for  a  division  and 
apportionment  of  the  cost  of  construction  of 
such  bridges,  and  that  the  issuance  and  sale 
of  said  lx>nds  will  subject  the  property  of 
the  respondent  and  others  similarly  situated 
to  the  burden  of  increased  taxatiUw.  The 
evidence  shows,  and  the  court  found,  that 
the  Income  or  revenue-  of  said  county  was 
insufficient  to  pay  the  current  expenses  of 
the  county  for  the  year  1911,  and  that  at 
the  time  the  petitions  for  said  three  bridges 
were  presented  and  during  that  entire  year 
the  county  was  indebted  over  $30,000  in  out- 
standing warrants  on  account  of  the  road 
and  bridge  fund,  and  that  the  indebtedness 
proposed  to  be  incurred  by  these  bonds  ex- 
ceeded the  income  or  revenue  of  the  county 
available  for  road  and  bridge  purposes  for 
the  year  1911.  The  evidence  also  shows  tliat 
the  county  commissioners  Intended  to  levy 
the  same  rate  of  taxation  upon  the  property 
of  the  highway  district  as  upon  the  remain- 
der of  the' county  outside  of  the  district  in 
making  the  levies  and  assessments  for  the 
payment  of  said  bonds. 

Upon  the  evidence  thus  Introduced,  the 
trial  court  entered  Judgment  to  the  effect 
that  the  said  bridge  bonds  were  legally  is- 
sued and  denying  plalntifTs  prayer  for  an 
injunction  restraining'  the'  commissioners 
from  selling,  issuing,  and  negotiating  said 
bonds.  But,  said  Judgment  restrained  the 
county  commissioners  from  npplylhg  to  the 
payment  of  said  bonds  any  of  the  taxes'  as- 
sessed and  collected  within  the  Xampa  high- 
way district  in  sin''amonht''eieeeding  6  per 
tfent.  of  the  amount 'bf  taxes  so  collected  in 
said  district,  anittbiA  levying  or  collecting 


taxta  within  the  district  for  the  payment  of 
said  bonds  except  the  said  0  per  cent.  From 
said  Judgment  this  appeal  IS'  taken. 

Several  errors  are  assigned,  but  the  main 
question  presented  for  determination  is:  Has 
the  board  of  county  commissioners  the  power 
to  bind  the  property  and  levy  taxes  against 
the  property  within  a  legally  organized  lUgh- 
way  district  for  the  payment  of  bonds  issued 
by  the  connty  after  the  organization  of  such 
highway  district,  the  proceeds  to  be  used  in 
the  construction  of  a  bridge  within  the  ooun*' 
ty  but  without  the  boundaries  of  such  high- 
way district? 

It  is  conceded  by  respective  counsel  that  a 
county  is  a  public  corporation  and  a  legal 
subdivision  of  the  statci  and  that  a  highway 
district  is  a  public  corporation  within  a  coun- 
ty, and  that,  highways  consist  of  roads  and 
bridges. 

'We  will  first  consider  the  power  and  au- 
thority given  to  highway  districts  under  the 
Session  Laws  of  1911,  found  at  page  121, 
That  act  provides  for  the  formation  of  such 
districts,  and  .provides  that  such  public  cor- 
poration Qiay  exercise  .the  public,  functions 
of  a  county  that  had  theretofore  been  exerr 
cised  by  the  board  of  county  commissioners, 
viz.,  the  laying  out,^  abandoning,  and  con- 
structing of  highways,  and  tliat  when  a  high- 
way district  has  been  organized  the  highway 
board  of  such  district  takes  over  all  the 
powers  of  said  board  of  county  commission- 
ers in  so  far  as  they  relate  to  highways 
within  the  territory  composing  the  highway 
district.  In  other  words,  the  highway  board 
is  substituted  for  and  takes  the  place  of  the 
board  of  county  commissioners  with  refer- 
ence to  highways  within  the  territory  em- 
braced in  the  district,  and  it  would  appeai: 
that  the  power  of  the  l>oard  of  county  com- 
missioners ceases  so  far  as  such  district  high- 
ways are  concerned. 

[1]  Section  15  of  said  highway  act  (Sess. 
Laws  1911,  p.  127)  provides  that  the  high- 
way commissioners  in  a  highway  district 
shall  constitute  the  highway  board  and  shall 
have,  except  as  provided  in  section  64  of 
said  act,  exclusive, '  general  supervision  and 
Jurisdiction  over  all  highways  within  their 
district 

[J]  Section  17  of  said  act  provides  as  folr 
lovre:  "In  respect  to  all  highways  included 
within  such  district,  the  power  and  Jurisdic- 
tion of  the  highway  board  shall  be  exclusive, 
except  as  provided  in  section  stxty-four  of 
this  act." 

[3]  Section  64  has  reference  to  the  powers 
of  a  municipal  corporation  included  within 
the  boundaries  of  a  highway  district 

[4]  Section  16  df  said  highway  district 
act  is  identical  with  section  887a,  as  added 
by  chapter  60  of  the  Laws  of  1911  (Sess. 
Laws,  p.  168).  Said  chapter  amends  the 
general  road  and  bridge  law  under  which 
the  county  coraAldsioners  operated.  Under 
the  provisions  of  sections  1962  and  1963, 
Rev.  Codes,  the -board  of  county  commis- 
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Blonem'tH  giveb  certain'  pbwer  Iniregard  to 
bonding '  the  county  for  the  construction  or 
repair  of  Joads  or  bridges.  '    ■         ■ 

W  Section  1962  provides,  amoiJS  other 
things;  "When  the  interests  of  the  county 
require  it  and  the  board  of  conimlSBlonera 
Of  the  county  deem  it  for  the  public  good  to 
bond'  the  county  •  •  *  for  the  construc- 
tion or  repair  of  r<»dB  or  bridges  «  •  • 
and  the  IndeMedness  or  liability  of  the  c6un- 
ty  that  nia;f  be  created  by  the  bonding, 
Aindlng  or  refunding  aforesaid,  •  •  • 
tor  th«f  construction  or  repair  of  rortds  or 
bridges,  •  •  •  exceeds  the  Income  or 
Fetetine  of  the  county  for  that  year,  the 
iHMird  of  commissioners  may  issue  bonds  of 
the  county  as  provided  in  section  1960 
•  •  • " — provided  the'  •  Issuande  of  such 
bonds  is  authorized  by  a  Y«t»  of  two-thirds 
of  the  qualified  electors  of  the  county. 

[•]  Sectlbn  1963  provides  that:  "The 
board  must  cause  to  be  levied  annually,  up- 
on all  the  taxable  properti'  of  the  county, 
in  addtttdtt  to  other  authorized  taxes,  a  suf- 
ficient sum  to  pay  the  interest  on  all  bonds 
disposed  of.  •'  •  •  Should  the  tax  for 
the  payment  of  Interest  on  tfny  bonds  is- 
sued under  the  provisiohs  of  this  article,  at 
any  time  not  be  levied  or  collected  In  time 
to  meet  such  payment,  tie  Interest  must  be 
paid  but  ot  any  moneys  In  the  County  gen- 
eral, or  current '  4?pense,  fund;  •  •  • " 
Those  provisions'  construed  together  show 
that  the  l/egislature  Inteuded  that  Bucb 
bonds  should  be  binding  obligations  upon  the 
whole  county  unless  such  intention  Is  shown 
to  have  been  modified  by  the  said  highway 
district  act  of  1911. 

[7]  Section  37  of  said  highway  district  act 
provides  that  the  county  may  levy  a  road 
tax  for  general  roaij  purposes  on  aU  the 
property  In  the  county  ,lncludlng  the  high- 
way district  therein,:  which  tax  Is  apportion- 
ed by  the  provisions'  of  said  section. 

W  Section  42  of  ^id  highway  ro?id  dis- 
trict act  provides  as  follows:  ';The  provl: 
slons  ot  sections  3'^,  38,  ^O.and  41  hereof^  ex- 
cept the  first  sentence  of  section  37,  shall 
not  a^ply  to  any  taxes  levied,  assessed  or 
collected  within  any'  highway  district  to 
meet  the  requlren^ent^  o^.any  bonds  issued 
by  the  county  or  by  any  city,  town,  village, 
highway  district,  or,  other  body  politic  or 
subdivision."  It  appears  from  that  provi- 
sion, by  implication  at  leasts  that  the  board 
of  county  commissioners  shall  'levy  taxes 
throughput  the  entire  csounty  to  meet  tbe 
bond  obligations  of  the  county.  It  is  pro- 
vided that  the  provisions  of  sections  37,  38, 
4(1^  an4  41,  except  .the  &rst  sen^nce  of  sec- 
tion ,37,  siiall  not  apply  to  taxes  levied  for 
the  payment  of  bonds.  That  clearly  makes 
tbe  first  sentence  of  section  37  applicable  to 
taxes  levied,  "to  meet  the  requirementa  of 
any.  bonds  issued  by  the  county,"  and  tbe 
first  sentence  of  said  section  37  Includes 
highway  dlstrlcttk    Th^  legislature  iutepded 


the  county  commlBSionars  fee  levy,  taxes-  fox 
the  bonds. lof  tim  county  on  all  property  of 
tbe  county  including  property  within  a  high* 
w«y  district.  I«t  'OS,  .then,  consider  sec- 
tion 37  in  ebnneCtioB'  with  section  65.  o( 
said '  higlkway .  act . 

[9]  Section  65,  when  considered  by  Itself, 
refers  especially  to  section  37  and  seems  to 
hav«  two-  purtMMes:  (1)  to  place  In-  tbe 
highway  board  "the  exclusive  power  to  I6t9 
and  apply  the.  road,  bridge  and  highway  tax- 
es within  I  tlw  district  exc^t  In  respect  to 
genaral  county.:  taixes,  as  provided-  In:  said 
section  37  hereof?;  and  <2)  to  protect  wltb« 
out  change  .tihe<-metliod  of  'levying  taxes-  to 
pay  bonds.ifssued  prior  to  the  organization 
of  'a  high-way  district.  From  the  language 
nsed.  In  section-  QS.'OOBsldered  in  connection 
with  'section  3T,  'Atim^aaa  dear  that  thl& 
right;  of  a  highway; .'district  to  levy- and' ap* 
ply  taxes  wlbhla 'the  ^strict  relates  t»  gen^ 
eral  levies '  fi>F' road  puifwses,  and  not  to 
special  levies  made  to  meet  the  payment  of 
bonds  for  the' construction  of  bridges  issued 
by  the  eoiMty..  We  think  this  view  16  ans* 
talned  wfa^n  sections  87  and  66  are-  con* 
stnied  togeth«r'  in;  (ionnection  with  section 
^  of  said  Mt.  Section  42  provides  that 
8e<rtioB  37,  except  the  first  sentence  thereof;, 
and  sections  38,  40,  tod  41,  "shall  not  ap-^ 
ply  to  any  taxes  levied  •  •  •  within  any 
highway  district  to  meet  the  requirements 
of  any  bonds  issued  by  the  county.  •  •"  •"■ 
This  language  shows  that  the  first  sentence 
of  ■  section' 37  dbes'not  apply  to  any  taxes 
levied  WWftih  any  highway  district  to  meet 
the  requirements  of  any  bonds  Issued  by 
llie  conntyl'  It  Is  evident  tliat  the  first  sen* 
tence"df  sectWri  37'  does  not  apply  to  any 
taxes  levied  within  'ftny  highway  district  tO' 
meet  the  payments' on  bonds  Issued  by  the 
'county,  as  it  prftVldBi  "taxation  for  road" 
a;nd  bMBge  purposes 'by  the  board  of  county 
feonimissloners  nnder  general  laws  shall  be- 
uttifotfti  npofl  the  same  class  of  subjects 
within  the  TimltB  of  the  territory  of  the- 
county.  Including  without  Change  or  discrim- 
ination all  'territory  Included  within  any 
highway  district." 

[tOl  The  Legislature  evidently  intended  by 
that  provision  that  the  levy  provided  for- 
should  be  uniform  on  the  same  class  of  prop- 
erty In  the  coVinty  within  and  without  a 
highway  district  situated  in  the  county,  and' 
when  this  p.TOvislou  for  such  uniformity  18= 
made  applicable  by  the  language  of  section 
42,  to  wit,  "to  any  taxes. levied  within  any 
highway  district  to  meet  the  requirements 
of  any  bonds'  issued  by  the  county,"  It  Is 
clear  that  it  was  the  intent  that  the  coonty 
sh9uld.  Issue  county  bonds  for  bridges  buUt 
In  t)ie  county  outside  of  the  highway  dis- 
trict and  levy  taxes  on  the  entire  county 
outside  of  th^.  highway  district  and  the- 
portlon  of  the  county  inpluded  -within  such 
highway  district  tO;  meet  the  payments  oit 
bonds  issued  under  the  pcovlsions  of  salA 
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aectlonB  1062  "aba  196ft,' tier.  fyHtiiB.  'TiioK 
se^^ons  baVie  not  been  repealed  by  the  blgb- 
way  district  Act  and  are  stfU  in  f«i>ce  so 
far  as  the  powtts  of  the  board  of  county 
cominlMloners  are '  conoemed. 

[11]  By  enacting  section '16  Of  the  high- 
way district  act  (Loi-ni  1011,  p.  129),  the 
Legislature . no  doubt  intended 'that  where 
bridges  .  and  road  Improvements  axe  made 
under  the  authority  conferred  upon  the 
board'  of  county  oommissiohers  In  terrltor;$- 
not  included  within  a  lM|;hway  district,  fLad 
it  appears  that^sucb  improvements  are  for 
the  benefit  of  su^jh; highway  district  as  well' 
aa  the  territory  of  tbe  cousty-'not  included 
witliin  the  highway  district,  and  that  the 
cost  of  cbqstiruction,  hiainteuance,  repair,  or 
improvement,  <  If  borne 'wholly  bn  the  teerl- 
tiNry  excluded  from  the  highway  district, 
would  be  an  tnjtistite  'o^.  Un.  i^reasouable 
burden  thereon,'  in  such  pa^ekltheibigbway 
district  and  the  board  of '  county  commis- 
sioners fire  given  poweSr' to  <!ontract  each 
with  the  other  for  a  dlyl^ion  ajid.apportlou- 
nent  of  the  cost  of  such,  construction,  malu-; 
tenanoer'  repair,  or.  improvement,  <  And,  .In 
case  tbe. boards  cannot  agree,  thea.aniaff- 
tlon  might  be  brought  for  ttte  purpose  of 
settling  and:  adjusting  such  (iOsts;  and  where 
such .  improvemeAt  is .  made  by  the  higbway 
district  and  benefit  results  to  territory  'anb- 
side  of  such  highway  district  and  the  bur- 
den is  unreasonable  to  the  :i^ti'lct,  then  in 
such  case  the  highway  board,  and  the  com- 
missioners may  agree  as.  to  the  portion  or 
portions  which  shall  be  paid  by  the  highway 
district  and  the  portion  outside  of  the  high- 
way district,  afld  if  an  agreement 'caanot' be 
reached,  then  the  costs  may 'be'  adjusted  by 
an  action.  It  was  intended  by  the  Legisla- 
ture tliat  botb  ttie  Olstriet  add  l^e  portion 
outside  of  the  district  and  wtthte' the' coun- 
ty .should  proportionately  bear  the  burden  of 
ijmprorements  made  within  the .  respective 
territory  consisting  of  a  highway  district 
and  also  in  the  county  outside  of  the  dis- 
trict, in  ipropoiition- to  thabenfeflita  tHherfe'the 
burden  would  be  nnreasonablb  to  tbe  ter- 
ritory making  the  In^rovetamt. 

In  the  case  at  bar  the  bonAi  hi  controven^ 
were  voted  by  the  electors  ttt  the  entire  coun- 
ty. Including  botb  the  territory  within  and 
wlthoat  the  lilgbway  district,  and  the  pay- 
ment of  such  bondft  and  the  interest  accruing 
tliereon  is  to  be  raised  b^  afund  arising  from 
an  assessment  made  by  the-  board  of  connty 
■commissioiiers  on  aH..  aasessaba«.' property 
within  the  entire  county  IncludBd  without 
and  within  the  highway  district;  and  the 
qoeation  as  to  wbetbei  or  uot  tli»  oounty 
should  reimburse  the  highway  district  be- 
«au8e  the  constraetlon  of  such  bridges,  for 
wliich  the  bonds  were,  voted,  was  not  a  ben- 
efit to  the  highway  I  dtetxict  is  to  be  detei<- 
mined  as  provided,  by .  section  16  above  re- 
ferred iMt.  '  The  particular  inanner.  of  appor- 
tionmrat  or  the  basis  of  determining  the 


beiiefits  or  burdeni^  aa  provided  ts  »kotloti 
16,)  is  not  involved  ka  this  action,  except  that 
such  prbrisiohs  do  not  affect  tlio  valldUs'  «if 
the  bonds  involvud.  When  a  oontrovdrsy  axla^ 
ea  under  section  16  itnd'the  facts '  are.  foiMid, 
eltbier  by  agreement  or  awit,  tt>e  cotirt'WlU 
be  better  able  to  construe -sa)d>' section.'   >• 

[12]  We  think  It  Is  clear,-  uafler  the'prwH^ 
Blons  of  BSfld  falgbw«y 'district. act  and! tlia 
statute  concerning  the 'Issuanoe  of 'bonds  for 
the  construction  of 'bHdges,  that. In  a: case 
liWe  the  one  at  bar  the  board  of  (iounty  com> 
mlssloners  bas'  ttie  iitfwer  and '  autborlty  to 
levy  the  tax  upon  all  of  the  property  witliin 
th«  couBty :  for  'the  paynleut-  oC'SUCh  bands 
and  the  Interest  <  thereon.    ''.'.'•' 

[13]  While  it  Is  true  an  adjustment  baa 
not  been  made  between  said  district  and 
that  portion  of  the  county  not  included  wlth- 
hl  the  dirtrict,  tliat  Wduldl  ndt'ifelftiiaate  the 
bond  issue,  as  the  validity  of  the  bonds 
would  not  dijpend  upon  such  adjustment 
While  said  section  provides  for  such  adjust- 
ment, it  does,  not  specify,  ithe.' time  when  such 
adjustfient  nx^at .  be  ,  ^ladei;  ,  but  it  clearly 
contemplates  that  the  adjustment  should  be 
made  at  some  proper  tihie.  Such  adjustment 
or  the' time  when 'it  hiust  be  made  eertiiuly 
"cannot  attect  the  validity  of  thi  bonds.  If 
«lthei  .of  said  tif^'ds.  should  .refuse  to  act 
and  perform  the  duties  imposed  on  ibhem.by 
law,  the  statute  provides  a  method  'by  which 
they  may  be  compelled  to  act,  and  in  case 
they  cannot  agree  upon  a  proper  adjustment, 
then  a  proper  action  may  be  maintained  in 
the  district  court.  The  refusal  to  act  or  the 
npnactlon  of  either  or  both  of  sai^  boards 
coi^d  not  afreict,;or.  impaif' ^he.' validity  pf 
the  bonds.  ..    r  ..    ■_••,..  'i. 

04]  It  seemsito  its  tf^i.to  sustain  .the;  cojf 
tention  of '  respondents  to  .'the  effect  that 
Cannon  county  must,  issue  bonds  covering 
oniy  tliat  portion  of , the  poriiify  sitnttt'6d  out- 
side '  of,  and  not  laoluded  in,  the  hlgbway 
distflct,  ^and  let  the  highway  district  pro- 
vide foi?  the'  paynieht  of  |lt8  proportionate 
partj;  of  the  bonds;  wouii  bpi  to  hold  ttia^ 
such  bonds  wpnld  not  be  .oauoty  obllgationai 
that  Itr, 'the  bonds  wchild  not  be  aar  oMIgii^ 
tfon  of  th«f  whole  county.  It '  certainly  wiU 
not  be  contended  that  the  polltlx^al  hirjsm 
recognized,  by  our  ^Constitution  and  statute 
as  a  county  Is  any  less  a,' county  because  Of 
the  organizatioB:  of  a  highway  district  there- 
in. •  '    •'•  -' 

tlH  Cndij:  the  provisions  of  the  hlgfhway 
district :  act^  t^.  Legislature  intended  tba}; 
such  a  highway  district  could  issue  l>9nd8 
for  certain  highway  purposes  within  sovh 
district^  and  that  th^  county  could  Issue  Iti 
bonds  for  highway  pyrposes  in  cases  -lUce 
that -at  bar  whepQ  the;;iwp(!iorenisnt  is  withr 
out  the  district  but  witbiu  )P;ie  (^uptr;,  tht^ 
is,  where  tjhe  territory  of  the  'entire  comty 
IS  benefited  by  tbe  ^provemen/t,  anll''it  la 
clear  to  us  that  the  adjustment  ot.  the  pro^ 
portlonal  part  that  each  sbonld  pay  would 
not  in  any  manner  affect  or  impair  the  valid> 


Digitized  by 


Google 


199 


Y  1  ,  tie-  PACIf  W  BRPQftTltt; ...  I 


ffdAbO) 


ity  of -aacf  bonds  issuod  by  the  bigbway  dis- 
trict for  purposes  of  improvement  rnltbio  tbe 
district,  or  county  bonds  issued  for  improve- 
ments; tbat  benefit  the  entire  county.  ■  ■ 
.  We  tlierefore  conclude  that  the  Judgment 
Of  .the  district  court  must  be  modified,  wbere- 
In  It  was  decreed  that  the  defendants  be 
restrained  from  applying  to  the  payment  of 
•aid  bonds  any  of  the  taxes  assessed  and 
collected  within  the  Nampa  highway  district 
in  any  amount  exceeding  5  per  cent  of  the 
amount  of  taxes  so  collected  in  said  dls- 
'trlct,  and  from  levying  or-  collecting  taxes 
within  the  district  for  the  payment  of  said 
bonds  .except,  said  5  per  cent;  and  .  that 
judgment  and  decree  be  entered  in  accord- 
ance witta  the  views  expressed  In  this  opin- 
ion.   Costs  are  awarded  to  appellants. 

STEWART,  C.  J.,  and  AILSHIE,  J.,  con- 
cur. 


DOUGfLAS  V.  DOUGLAS  et  al. 
(Supreme  Court  of  Idaho.    July  15,  1912.) 

(Syllabut  ly  the  Court.) 

1.  Husband  and  Wira  ({{  248%,  249*)— 
CouMUNiTx  Pbopkbti  —  Statutobt  Provi- 
sions. 

Under  the  statute  of  this  state  (section 
2679,  Bev.  Codes),  "all  property  owned  by  the 
husband  before  marriage,  and  that  acquired  by 
gift,  bequest,  devise  or  descent  is  his  separate 
property" ;  and  under  section  3060,  Rev.  Codes, 
community  property  Is  property  acquired  by 
husband  and  wife,  or  either,  during  marriage, 
when  not  acquired  as  the  separate  property  of 
either." 

[Ed.  Note. — For  other  cases,  see  Husband 
and  Wife,  Cent  Dig;  {{  887,  888,  889-892;  Dec. 
Dig.  H  248%,  249.*] 

i.  Husband  and  Wm*  (t  282«)i— Communitt 
Pbofkbtt  —  PusuxFiloN  -T  BcBiwN  of 
Fbqof. 

Under  the  community  property  laws  of  this 
state,  whenever,  after  marriage,  the  hilisband 
purchases  real  estate  within  this  state,  a'prima 
fade  presumption  arises  that -such  property,  is 
.community  property,  and  such  presumption  may 
be  overcome  b^  the  husband  assuming '  the  af- 
firmative and  bhrden  'of  proof  and  showing'  as 
«  matter  of  fact  that.suoh  pioperty  wajsiptup- 
<duised  with  his  sepasate  property  or. estate. 

,[Ed.  Note. — For  other  cases,  see  Husband  and 
Wife,   Cent.   Dig.   {{   913,   914;    Dec.   Dig.    i 

3.  Husband  ANb  Wins  (|  246*)— Community 
Pbopbbtt— What  Law  Govebns. 

Personal'  property  acqfaiEed  during  cover- 
ture is  governed  and  controlled  by  the  law. of 
the  matrimonial  domicile, .  and,  if  the  .  title 
thereto  and  property  therein  was  vested  in  the 
husband  under  the  law  of  the  domicile,  it  will 
iM'  presumed  'everywhere  to  be  his  property, 
and- the  same  ia  true  of  any  property  that  was 
the  separate  and  individual  property  of  ,  the 
wife  under  the  law  of  the  matrimonial  domicile, 
fEd.  Note. — For  other  eases,  see  Husband 
and  Wife,  Gent  Wg.  -I  878;  Dec.  Dig.  |  246^*] 

^  Husband  and  Wife  (J'246*)— Communptt 

■   PSOFKB'rr— WhAT'LAW  GOVBBNS.        ■ 

'  Wh^re  husband  Bn«l  wife  during  coverture 
acenmulated  property  in  a  state  where  the 
community  law  did  not  exist  and  where  proper- 
ty accumulated  and  acquired  during  coverture 


vastB  absolstely  in  the  'huabaB4f:and  such  prop* 
erty  or  the  proceeds  tberepf  is  brought  into  the 
state  of  Idatio  and  here  Invested  in.  real  prop- 
erty, the  property  so  acquired  will  be  the  sep- 
arate property  oC  the  hnsbaadb.. 

[Ed.  Note.— EVnT'  other  .  cases,  see  Husband 
and  Wife,  Cent  Dig.  {  878;   Dec  Dig.  {  246.*] 

5.  EviDBNCK  (I  80*)  —  Pbesdvption»— Laws 

OF  OthEB  SjTATES, 

Where  no  proof  is  shown  to  the  contrary, 
the  presumption  arise*  in  the  courts  of  this 
state  that  the  community  property  law  prevails 
in  a  sister  state,  the  same  as  it  prevails  in  this 
state. 

lEd;  Note. — For  other  cases,  see  Evidence, 
Cent.  Dig.  f  101;   Dee.  Dig.  f  80.*] 

6.  Husband  and  Wire  (i  246*)— Communitt 
Pbopbrtt— BCI.BVANOT  — Laws  of  Otbb 

Statxs. 

In  inquiring  into  and  ascertaining  the  law 
of  a  sister  state  with  reference  to  the  title  and 
ownership  of  property  acquired  by  husband  and 
wife  in  that  state  during  coverture,  the  courts 
of  this  state  do  not  make  such  inquiry  and  in- 
vestigation for  the  purpose  of  executing  a  for- 
eign law  within  this  state,  but  rather  to  ascer- 
tarn  the  status  of.  the  foceign  law  as  a  proba- 
tive, fact  in  ascerta^ing  and  establishing  the 
title  and  ownership  of  such  property  at  the 
time  It  is  brought  into  this  state. 

[Ed.  Note. — For  other  cases,  see  Husband 
and  Wife,  Cent  Dig.  (878;   Dec  Dig.  |  246.*] 

T;  Bxbcutobs  and  AomNisnATOis  <|  329*) 

—Sal*  of  Fbopebtt. 

A  probate  court  has  no  jurisdiction  or  au- 
thority in  the  administration  of  an  estate  of  a 
decedent  to  order  or  confirm  tbe  sale  of  real 
estate  which  belonss  to  some  one  else,  and  the 
title  to  which  is  vested  in  another,  and  which 
property  did  not  in  fact  or  law  belong  to  the 
estate  being  administered. 

[E!d.  Note.— For  other  eases,  see  Executors 
and  Administrators.  Cent  Dig.  H  1342,  135&- 
1364;  Dec.  Dig.  |  329.*] 

Appeal  from  District  Court,  Twin  Falls 
County;  O.  O..  Stockslager,  J'udge. 

Action  by  Thomas  J.  Douglas  against  Mary 
K.  Douglas  and  others.  From  a  Judgment 
for  defendants,  plaintiff  appeals.  Reversed 
and  remanded. 

James  H.  Wise,  of  Twin  Falls,  for  appel- 
lant Longley  A  kaeel,  of  Twin  Falls,  for 
respondents. 

AILSHIE,.  3.  On  abbut  the  12th  day  of 
May,  1897,  tbe  appellant,  Tbomas  J.  Doug- 
las, was  a  resident  of  Otero  county,  Colo., 
and  there  intermarried  with  Margaret  V. 
Douglas,  land  '  thereafter  the  two  continued 
to  live  together  as  husband,  and  wife  In  the 
state  of  Colorado  until  the  2Bth  day  of  Feb- 
roary,  1906,  on  which  date  tbey  removed 
from  Colorado  to  Idaho.  Between  tbe  date 
of 'their  marriage  nnd  their  removal  to  Ida- 
bo  and 'While  tbey  were  husband  and  wife 
tbey  acquired  and.  accnmnlated  real,  per- 
sonal,.'and  mixed  pFopdrty  which  amounted 
tO'  the  sum  of  $13,050' at  the  time  of  tlieir 
departure  for  Idabo.  During  this  time  they 
w«re  engnged  in-  the  fanning  business ;  the 
wife  dtscbarging '  tbe  dsnal  and  ordinary 
honsehold' duties,  and  the  husband  conduct- 
ing -the  farming  bnsiness.  The  wife  had  no 
siepaMte  property  Of  any  kind  or  character 
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recofrnlzM  as  sncti  DiMler  tKe  la>'wB  of  Colo- 
rado, rpon  arriving  at  O^ln  Falls,  Idaho, 
tfte  hoBband  Invested  this  ffloio^'  in  Teal  es- 
tate. They  continued  to  live  In  Idabo  until 
the' time  of  the  death  of  Margaret  V.  Doug- 
la^;  the  wlft  of  appellant,  which  occurred 
on  the  SiSth  day  of  October,  1909.  She  left 
surviving  her  her-  husband  and  her  minor 
efaUdren,  Mary  B.  Douglas^  Robert  M.  Doug- 
las, and  Kenneth  Douglas. '  -  Admiuistration 
wtis  had  on  the  estate  of  Margaret  V.  Dong- 
las,  and;  among  other  things,  the  Inventory 
returned  one-half  of  this  real  estate  as  com- 
munity property  and  subject  to  administra- 
tion under  the  laws  'of  Idaho.  The  admin- 
istration proceeded  oh  the  theory  that  this 
^as  community  property,  and  an  order  was 
subsequently  made  for  the' sale  of  this  prop- 
erty, and  a  sale  was  made.  Thereafter  the 
husband,  Thomas  J.  Douglas,  concluded  that 
'this  was  not  community  property  but  his 
separate  property,  and  he  was  thereupon 
suspended  as  adminlirtrator  of  the  estate, 
and  a  special  administrator  was  appointed, 
and  appellant  thereupon  made  a  motion  to 
have  this  property  stricken  from  the  Inven- 
tory on  the  ground  that  it  was  not  commun- 
ity property,  but  his  separate  jproperty.  This 
motion  was  sustained  by  the  probate  court 
Thereafter  the  appellant  Instituted  this  ac- 
tion for  the  purpose  of  quieting  bis  title  to 
ti>e  whole  of  the  propert}'  on  the  ground  that 
It  was  his  separate  estate. 

[1]  We  are  called  upon  in  this  case  to  de- 
termine whether  the  property  purchased  by 
the  appellant  on  his  arrival  here  from  Col- 
orado became  his  separate  property  or  the 
community  property  of  himself  and  wife. 
Under  the  provisions  of  section  2679,  Eev. 
Codes,  "all  property  owned  by  the  husband 
before  marriage,  and.  that  acquired  by  gift, 
bequest,  devise  or  descent  is  his  separate 
property";  and  section  2680  de&nes  the  sta- 
tus of  all  property  acquired  after'  marriage 
■  by  either  husband  or  wife,  and  section  3060 
defines  community  property  as  follows: 
"Community  property  is  ptbperty  acquired 
tfy  husband  and  wife,  or  either,  during  mar- 
nage,  when  not  acquired  as  the  separate 
property  of  either." 

It  will  be  observed  from'  the;  foregoing  pro- 
visions of  the  statute  that  the  community 
property  law  prevails  In, this  state,  and  it 
'will  tberefore  afTord  us  very  little  llgbt  or 
Infomiatlon  to  examine  or  review  authorities 
coming  from  states  where  the  commOn-Iaw 
rule  prevails  with  reference  to  the  property 
relatioi^s  between  husband  and  wife.  .  It 
seems  to  be  conceded  by  counsel  on  'both  sides 
of  this  case  th^t  the  community  property 
law  does  not  prevail  in  Colorado  and  did  not 
prevail  jit  the  time  that  a!ppellant  and  his 
wife  .  acquired  this,  property  and  departed 
froip  the  state.  Upon  the  trial  of  the, case 
the  appellant  offered  to  introduce  'a'  part  of 
.  the  dissenting  opinion  in  Schuler  v.  Henry, 
a.  Colorado  case  reported  In  42 .  Colo,  367, 


94  Pac.  360,  14  L.  R.  A.  (N.  S.)  1009,  wbicb 
qnotta  with  approval  from  b.  &  R.  G.  R, 
Co.  y.  Yoang,  30  Gol«:  349,  70  Pac.  689,  to 
the  effect  that  the  wife  acquires  no  right 'Or 
interest  ia  any  property  accumulated  by  her 
labor  and  services  lat  th»  performaace  of  the 
usual  and  ordinary  Jiousehold  *  duties,  and 
that  such  services  belong  to  the  husband. 
We  shall  not  go  Into  this  question,  however, 
because  It  is  conceded  that  the  property  ao- 
cdihulated  in  Colorado  bj  appellant  and  his 
wife  was  the  separate  property  of  the  ap- 
pellatat  th«e. 

[3]  Various  prlnclplea  of  law  are-  discuss- 
ed by  respective  counsel  pro  and  con  as  bear- 
ing upon  this  question.  It  Is  urged,  for  in- 
stance, that  the  marital  relation  in  Colorado 
amounted  to  a  contract,  and  that  tbls  prop- 
erty was  acquired  under  that  contract,  and 
that  to  allow  the  'wife  an  Interest  in  the 
property  in  this  state  would  be  a  violation 
of  tile  contract  entered  Into  in  another  state. 
On  the  other  hand.  It  Is  contended  that  un- 
der the  law  of  Idaho  the  accumulations  of 
the  husband  and  wife  after  marriage  are  com- 
munity property  in  which  the  two  spouses 
are  equally  interested,  and  that  to  inquire  Into 
the  laws  of  Colorado  which  vest  the  absolute 
title  In  the  husband  and  enforce  such  law 
in  Idaho  Is  contrary  to  all  l^al  principles. 
In  that  It  amounts  to  executing  a  foreign 
law  within  our  own  Jurisdiction.  It  is  not 
perceived  that  either  of  these  contentions 
Is  well  founded  In  this  case  for  reasons 
which  we  will  hereafter  give.-  It  Is  a  well- 
established  rule  that  personal  property  ac- 
quired during  coverture  Is  governed  and 
controlled  by  the  law  of  the  marital  domi- 
cile. This  seems  to  be  based  upon  the  theory 
ttiat  movables  have  no  situs,  or  rather  that 
they  accompany  the  person  'everywhere. 
Kraemer  v.  Kraemer,  62  Cal.  805;  note  to 
BuSh  V.  Landers,  57  L.  R.  A.  353;  note  to 
Brookman  v.  Dnrkee,  12  L.  R.  A.  (N.  S.)  921. 
On  the  other  hand,  real  property  is  governed 
by '  the  law  of  Its  situs.  Rush  v.  Landers, 
107  La.  649,  32  South.  95,  67  L.  R;  A.  3SB, 
and  hotel  ;i      . 

[2]  Then  we  have  this  situation:'  That 
real  property  is  purchased '  In  Hiis  State  by 
a  married  man  and  during'  tiie  existence 
and  continuance  of  the  marital  l«Iation. 
The  prima  facie  presumption  at  once  arises 
under  our  statute  that  this'  property  was 
community  property.  Thi§  than  who  pur- 
chased it,  howe'+ier,  and  on  Whom'  the  bur- 
den of  sho'wlng  that  it  is  not  community 
property  rests,  resists  and  contests'  the  claim 
that  such  property  is  community  property, 
and  in  doin^  so  shows  that  It  was  purchas- 
ed wholly  with  personal  projwrty  which 
was  at  the  time  his  separate  and  individual 
estate. 

[4]  In  doiUg  so,  he  finds  It  necessary  to 
prove  the  laws  of  the  state'  In  which  he  ac- 
cumulated this  personal  property  and  from 
which  he  brought  it  In  order  to  show  that 
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it  wtiB  i/I»  separate'  aAd  IndlTidatil  eetete 
and  that  bis  Wlfs,  the  otb«r  mevaber  ot'ths 
vtvamunity,  had  ao  interest  in  saebprop- 
ierty.  ~  '    ■■  .        ,  .       . 

(•]  It  18'  not,  therefore,  a  qtfestton  of  m- 
fOrclng  and  execHtlng  a  foreign  law  in  thla 
«tate,  but 'It 'is  merely  a- question  of  asoer^ 
tainlng  -vrhat  thb  foriifn  law  was  as  one  of 
the  probative  facts  In  establishing  the  owaer- 
•sblp  of  the  property.  :      •,  . 

[B]  We  start  inta  the  investlgaitlDn  in  Ida- 
ho confronted  wMIt  the  statute  'n-hicb  Says 
that  all  property  acquired  by  bTuband  aod 
wife,  or  ettbee,'  daring  marriage,  when  not 
4cqaired  as  separate  property  of  eithec,  ■  Is 
oomnranlty  property,  and  the  presumption^  in 
tbe'flrst  <iii9tanoe,U' that  the;  laws  of  CoId- 
rado  ariithwiaataie^as  the 'laws  of  this  state. 
'Malon^  V.  Winston  Bras.iOo.;  18  Idaho,  797, 
111  Faa  l€6ei<  Xhl»  presumption^  however.  Is 
subject  to  iM  k«Awtted  by  ebmpetent .  proof . 
The   appellant  suoeeads   tn   tUs^  proof  by 
'Showing  that  there  was  no  community  pnop- 
'«rty  isw  in;  Oolorado  when  he  accnmalated 
this  property,  and -that  snob  accumulatioos 
•were  the  sole  and  separate  properi:y  cif"tlke 
'husband  dader  those'  laws.    By  this  means, 
'•the  title  and.  owiherShlp' to  this  property  is 
'folly  and  clearly  I  «stabllshad,  and  we  Qad 
.^tliat,  when  appellant  departed  from  fiba>  state 
not  Colorado  with  this  property,  it  was  his 
separate  property,  aild.  of  course  the  nsere 
crossing  the  state  line  Into  Idaho  could  not 
divest  Mm  of  his  title  or  !V«st  that  title  in 
■aoBieioBe  else.    It  would  talw  something  more 
-than  the  mere  crossing  of  the-,  state  line  to 
I  transfer V  the.  title  to  property  Ite  bad  with 
'  "him.    He  ^ows:  then  that  he.  ImmedJatQly  in- 
vested that  meoey  in  this  particular  .real 
estate  in, Idaho.    .The, mere  fact  of  investing 
.this  money  could,  not  of  itBolf  change  the 
title  or  :tran^«r.tbe  right  of,  property  from 
.  him  to  some  guefllse.    ^liis  i^  vterely  an  ex- 
.:change.'4f  .one.cl^ss.of  property  for  another, 
.asd  it  is  weU.«et,tl^  that  investing  one  Idad 
.  -or  class  or  specie  of  property  in  another  kind 
,:«r.  cjRss;dQpp  pot. /change  tbe0iar»cter  of  the 
title  or   right  of  ownership,   and,  that,  the 
"tttte  hy  wibteb  the  property  was  hei^  and 
governed  will  cc^t^i^ne  the  8am&    Thayer  v. 
.  Clarke  .(Tex.  Cij;.,  App,),  77  8.  W.  1050.,  Such 
..property J  therefore! . as  the  real  estaf^jhere 
iqvolvedf  purchased. in  the  manner  this  was 
•  purchased,  with  the  separate  property, of  the 
.husband,  ,49^  ifot  fall  within  the  class  at 
..■t'propqrily,  acquired  after  marriage"  referred 
,to  and  (l^eflned  in  section  26S0.. supra. 
,,   ,  This  question  p^  been  considered  by  a 
Bumber  «kC,fK>urts  .yirhere  the  community  law 
prevails.    Kraemer  v.  Brraemer,,52  Cal.  302, 
is  a  case  irhere  thje  buBband  and  wife  had 
accumulated  property  In  Illinois  which,  un- 
der the  laws  of  Illinois,  t>ecame  the  separate 
,  .prox)erty  of  the  hu3t>aud,  and  had  removed  to 
California,  and  the  husband  had  invested  it 
^n  real  estate  In  the  latter  state,  where  the 
,  cqmmunity.  property  law  prevails  and  under' 
which  the  wl;fe  was  entitled  to  one-half  In- 


terest thfflvin.  The  «nnrt  ibeld  that,  tb?.  mere 
act  of  Investing  the  husband's  separate  prop- 
erty accumulatad  lathMstateotC  Illinois  In 
property  In  the  state  of  Oalifomia  did  not 
chaage  the  nature  of  the  ownership  or  of 
the  title  bg  which  the  property  was  held,  and 
that  It'wonld  <8t}U  remain  the  separate  propr 
erty.ot  the.'huBbaodLiThe  syllabus  to.  that 
case.says:  .."U,  husbanA  and  wife  acquire 
personal  property,  in  one  state  apd  then  re- 
mow  t(v  anothiw.  state  with  the  same,  tbje  law 
of  the  state  whetB  they  lived  when  the 
property  was. aaqnired  g«;renis  as  to  whether 
It.ia  separate.oi  Of^tipwufiXty."  This  case  was 
ctteA  with:  appiofAl  1o  Bbumwayvi  I^ealc^, 
67  •  OaL  458»  8.  Pam  12.  It  was  again  .cited, 
approved,  Md>< followed  in  BBta,te  of  Bur- 
rows, im  CaL  U3,  68  Fac  488.  In  the  Bur- 
rows. Case,  if  marriage  toolc  .place  in  the 
state  of  Kansas,  and  the  parties  there  ac- 
cumulated roonsi^erable  property.,  ;Fhe  sta.te 
of  Kansas,  however,  had  np  community  prop- 
.«rty  law,  and  ia.^at  state  tb£  husband  is 
the  absplute.  owner  of.  all  property  aqqiaired 
,  and  accumqlated  during  covertai&  The  par- 
ties pioved  to  .Ca,llfom^,  and  there,  the  prop- 
erty was  invested,  aAd<  ^le  court  held  tb^t 
the  property. acquired  In.  California  was  held 
^y  the  san^  .title  and  ownership,  as  that 
with  .which,  it  was  purchased.  The  ,  court 
said,;  "A^l  ha  had  ■l;a  Kansas  belonged  to 
him  and  was  his  separate  property  when  be 
arrived  in  California,  no  matter  whether  It 
was  acquired,  la  Kansas  before  pr  after 
marriage.  .*  *  *  .fie  started  from  Kansas 
with  Bjoney  which  was.  wholly  his;  I  fall  .to 
8^  how  ^e  owi^ership  was  or  could  .be 
.(>tuuige4..by  its  rem9yal,here." 

The  community  property  law  prevails  in 
.Texas,  and  in  Blethen  v.  Bonner,  30  Tex.  Civ. 
App.  586.  ..71  S.  W.  j299.  the  Supreme  Court 
had  under  consideration,  a  similar  question 
where  property  had  beei^  accumulated  by  hus- 
band apd  .wife  in  Massachusetts  where  the 
community  property,  law  does  not  prevail. 
The  husbfind  thereafter  removed  to  l^exas 
and  invested  the  money  in  property  in  the 
latter  state.  *^be, question  arose  as  to  wheth- 
,er  under, the  community  laws  of  Texas  the 
wife  acquired  a  community  interest  in  the 
.property.  7he  court,  among  other  things, 
said:  "Lands  In  Texas,  purchased  by  a  mar- 
ried man,  after^  moving  there,  with  money 
which  he  earned  tn  another  state  while  a 
citizen  thereof,  pnder  the  laws  of  which 
the.mon^y  was  his  separate  property,  are  not 
community,  property."  The  court  In  that 
case  /tras  presented  with'  the  same  proposi- 
tion that  is  presented  here,  namely,  that  they 
were  called  upon  to  enforce  the  laws  of  a 
sister  state  within  the  borders  of  Texas. 
The  court  answered  {bat  question  as  follows: 
"It  is  suggested  that  this  view  involves  the 
enforcement  of  the  laws  of  a  sister  state  by 
a  Texas  court  in  the  disposition  of  property 
'here  situated.  But  not  so.  We  have  merely 
.ascertained  the  law  of  Massachusetts  as  a 
fact  in  determining  the  quality  or  extent  of 
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tbe  title' tajDDoney  acqalrod'in  Maasaobuaetts 
by  a  citizen  or.  dtlzeoa  of  tlut  state,  and 
thereafter  bronght  Into  and  Inyeeted  In  this 
state.  It  may  aeem  that  Masaachnaetts,  the 
boasted  center  of  advanced  tbougbt,  should 
long  since  bare  discarded  the  rule  invoked  in 
bdi^lf  ^t  h..B.  Blethen,  and  relegated  it  to 
Its  place  aiQong  the  r^eoted  barbariaois  of 
the  common  law.  But,  vhatever  may  be  our 
opposition  to  the  common  law  In  this  par- 
ticular, and  the  extent  of  our  admiration  foi; 
the  rule  of  the  civil  law,  so  Oiimly  embedded 
in  the  hearta  and  jurisprudence,  of  -  the  Texas 
people,  that  the  fruits  of  the  joint  effort  of 
husband  and  wtfe  shall  be  shared  equally 
between  tbem,  the  power  oi  the  people  of 
Massachusetts  to  determine  for  themselves 
the  conditions  upon  which  her  citizens  may 
acquire  and  hold  property  within  her  own 
borders  must  be  conceded,  and  we.  have  no 
power  to  alt^r  the  status  of  property,  fixed 
and  vested  by  such  laws  before  Its  introduc- 
tion Into  this  state.  We  have  simply  deter- 
mined the  character  of  L.  p.  Blethen's  title 
to  the  money  with  which  the  lands  iu  c(>^-. 
troversy  were  purchased  as  a  fact,  and  ap- 
plied thereto  the  law  of  Texas."  Th^  Blethen 
Case  was  followed  and  approved  by  the 
Court  of  Civil  Appeals  of  Texas  in  Thayer 
T.  Clarke,  77  S.  W.  1050. 

A  somewhat  similar  principle  of  law  was 
enunciated  by  the  Supreme  Court  of  Louisi- 
ana In  Yonng  v.  Templeton,  4  La.  Ann.  254, 
60  Am.  Dec.  663,  wiiere  the  clvU  law  prevails 
from  whldh  the'  community  property  law 
was  derived. 

The  community  property  law  likewise  pre- 
vails in  the  state  of  Washington,  and  in 
Brookman  v.  Durkee,  46  Wash.  678,  90  Pae. 
014,  12  L  B.  A.  (N.  S.)  021,  123  Am.  St  Rep. 
944,  IS  Ann.  Cas.  839,  the  Supi'eme  Court  of 
that  state  held  that:  "Where  money  acquir- 
ed in  the  tourse  of  trade. In  another  state  is 
the  separate  property  of  the  husband  there, 
it  will  continue  to  be  his  property  when 
brought  into  this  state;  as  will  property  pur- 
chased here  with  it,  whethef  real  or  per- 
sonal, notwithstanding  Ballisger's  Ann.  Codes 
ft  St  {  4490^  providing  that  property'  acquire 
ed  by'  a  husband  after  marriage',  otherwise 
than  by  gift,  bequest  devise,  or  descent  Is 
community  property,  since  ft  contrary  con- 
stmetlon  would  destroy  vested  rights."  To 
the  same  effect  >ee  Elliott  v.  Hawiley,  84 
Wash. '588,  76  Faci  03, 101  Am.  St  Rep.  lOia 
The  BrOokmau'Durkfee  Case  has  been  cited 
with  approval  In  Coipe  v.  Llndblom,  57  Wash. 
106,  106  Pac^.  687,  and  Alaska  Banking  tc 
Salfe  Deposit  Co.  v.  Noyes,  64  Wash.  672,  117 
Pac.  402. 

[7]  It  has  been  fiirther  argued  in  this 
CM*  that  after  an  order  of  sale  by  the  pro- 
bate cosrt  bad  been  made  of  this .  property 
on  the  tbeory  that  it  was  conunonltj  proper- 
ty aad  the  sale  liad  been  made  and  eonflrm- 
ed.  the  Judgment  became  rea  adjadleata  on- 
der  th*  anttaorlty  of  Olaric  t.  Roaaier,  10 


Idahos  348,  78  Pac.  258,  tB  Ana.  OaflL'281,  and 
Oiat  an  action  win  not  thereafter  lie  la  the 
dl8tri(!t  court  qnestionlfig  the  title  conveyed 
under  the  probate  sale.  As  was  said  by . 
this  court  in  MUler  ▼.  MItcluftai,  21  Idaho, 
741,  123  Pac.  941,  •probate  courts  bave  ex- 
clusitg,  original  jurisdiction  in  the  settle- 
ment of  estates  of  deceased  persons,  and 
it  is  within  the  jurisdiction  of  those  courts- 
to  determine  wiho  are  the  heirs  of  a  deceased 
persen  and  wtio  Is  entitled  to  succeed  to  the. 
estate  And  their  respective  shares  and  inter- 
ests therein.  The  decrees  of  probate,  courts 
ate  conclusive  In  such  matters.  -  A  probate 
court  however,  does  not  have  jurisdiction 
to '  determine  adverse  claims  or  an  adverse 
title  to  real  estate,  except  in  so  far  as  such 
questionB  arise  between  the  h^rs  or  devisees 
of  an  estate .  asd  ara  necessary  to  be  de- 
termined in  the  sdmloistratton  of  the  ea-.. 
tate."  In  other  words,  a  probate  x»urt  has 
no  autherit:^  in  thei  administration  of  ah  es- 
tate t(^  order:  and  conflriiu  the  sale  of  teal 
estate  which  belongs  to  some  one.^ae  and 
whieb  did  not  tn  fact  or  law  belong  to  the 
^tate  being  administered.'  A  decree  In  such 
a  case  could  not  and  would  not  be  conclu- 
Edve  or  res  adjddlcata  against  the  owner  of, 
such  property  jinless  he  became  a  party  to 
the  proceeding  and  participated  In. the  liti- 
gation and  allowed  the  judgment  to  become 
final  under  the  statute.  In  such  a ,  case  be 
might  be  estopped  raising  the  saniie  question. 

In  this  case  it  does  not  appear  that  ap- 
pellant Is  urging  bis  rights  to  the  detriment 
of  :any  one  who  relied  upon 'the  probate- pro- 
ceeding, or  th'at '  the  question  here '  involved 
wa»  litigated  -or  attempted  to  be  Ungated  in 
that  preceding,  It  is  true  tliiit  it  was  as- 
sumed, that  this  was  cbmmuhity  property 
at  the  time  of  the  administratioii;  but  no 
one  acquired  any  right  or  iBltoest  under  the  ■ 
probate  proceedings  which  will  be  adversely 
affect^  by  this  decree .  so  fax  as  appears 
from  tpe  record..  We  conclude,  therefore, 
that  the  probate  proceedings  are  not  a  bar 
to  this  actioil,  nor  do  the^  .^stop  the  appel- . 
lant  here  from  asserting  his,  rights. 

The  judgment  shouidbp  re'versed,  and  it 
Is  so  ordered,  and '  the  cause  Is  remanded, 
with  direction  to  tak^  further  proceedings  In 
accordance  with  thfe  views  herein  expressed. 
Costs  awarded  in  favor' of  appellant 

STEWART,  a  J„.and  SDLIJVAN,  J, 
concur. 


(22  laaho,  228) 
In  re  RECEIVERSHIP  OF  GREAT  WEST- 
ERN BBBT  SUGAR  CO'. 
OANKON  V.  HEWITT. 
(Supreme  Court  of  Idaho.    Jbly  16,'  l012.) 
.  /VyRabtt*  hv  the  Repori«rJ 
1.  RS0EITKB8  <{186*)— SAixa— DiacsmoHO* 

COOBT. 

'Where  a  pnblle  sale  has  been  made  by  a 
reedTtr,  in  complULnee  with  an  wder  of  tke 
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conrtp  of  property  in  his  banda  a*  such  receir- 
er,.  UQ<Jer' notices  requiring  a  cash  payment  oA: 
tbe  day  of  the  sale,  and  a  bid  is  made  within 
the  terms  of  the  sale,  but  the  intending  pur- 
chaser is  unable  to  secure  sufficient  funds  im- 
mediately with  which  to  make  such  cash  pay- 
ment, it  is  a  reasonable  exercise  of  discretion  on 
the  part  of  the  district  judge  to  extend  the 
time  within  which  such  payment  shall  be  made, 
where  no  injury  is  done  to  any  one  by  failure 
of  the  purchaser  to  pay  at  once  the  sum  due  on 
his  bid, 

(Ei  Note. — For  other  cases,  see  Receivers, 
Cent.  Dig.  $f  236-238;   Dec.  Dig.  g  136.*] 

2.  Receivers  (|  1?3*)— Sales— Disobetion  of 
CoutfT. 

A  trial  judge  in  equity  proceedings,  'Exer- 
cising authority  over  a  sale  of  property  in  the' 
hands  of  a  receiver  appointed  b^  such  court, 
has  discretionary  power  to  modify  all  orders 
affecting  such  sale  b^  sabsequent  orders. 

[Ed.  Note.— For  other  cases,  see  Receivers, 
Cent.  Dig<  i  229;  Dec.  Dig.  f  133.*] 

3.  RBCEIVEBS   (I  136*)— Sales— Patmknt  of' 
Bid— Effect  of  Delat. 

4.|t  a  public  sale  of  property  by  a  receiver, 
the  pe're  failure  of  a  successful  bidder  to  im- 
medmtely  make  the  payment  on  his  bid  requir- 
ed by  thef 'terms  of  the  sale  does  not  destroy  the 
right  of  the  receiver  to  demand  or  accept  snch' 
payment  later,  where  the  rights  of  others  are 
not  injuriously  a^ected  by  such  delay. 

[Ed.  Note.— For  other  cases,  see  Receivers, 
Cent.  Dig.  gf  23S-238;  Dec.  Dig.  g  136. 'T 

4.  JubiciAt  Sales  (J  32*)  —  Vacatiow  — IN^ 

TEBEST  OF  PESSONS  SBEKINO  VaCATIOIT.' 

In  ordier  to  justify  setting  aside  a  judicial 
sale  on  behalf  of  on<;  attacking  it  on  the  ground 
of  alleged  irregularities  in  the  conduct  of  such 
sale,  the  person  attacking  such  sale  should  al- 
lege and  establish  injury  to  himself  resulting 
from  the  irreguUrities  complained  of; 

[Ed.  Note. — ^For  other  cases,  see  Jndidal 
Sales,  Cent  Dig.  |  68;   Dec  Die.  g  32.*] 

5.  Judicial  Sales  (g  32*)  t-Yauditt--1!b- 
TOPPEL  TO  Question. 

One  who  has  acquiesced  in  an  Irregularity 
in  tbe  conduct  of  a  judidal  sale  at  the  time 
thereof,  and  does  not  show  affirmatively  that 
he  has  been  iniored  thereby,  should  not  after- 
wards be  heard  to  question  its  validity  on  tbe 
ground  of  such  irregularity. 

|Ed.  Note. — For  other  cases,  see  Judicial 
Sales,  Cent.  Dig.  g  69;  Dec  Dig.  g  32.*] 

Appeal  from  District  Court,  Elmore  Coun- 
ty;  Edward  A.  Walters,  Judge. 

Action  by  O.  E.  Cannon,  receiver  of  tbe 
Great  Western  Beet  Sugar  Company,  against 
lienry  Hewitt,  Jr.,  a  lienholder,  for  conflrma- 
tiou  of  a  receiver'a  sale.  From  an  order  con- 
firming tbe  sale,  tbe  Uenbolder  appeals.  Af- 
firmed. 

3.  B.  Eldrldge  and  Chas.  F.  Reddocb,  botb 
of  Boise,  for  appellant.  Sullivan  &  Sullivan 
and  R.  Garland  Draper,  all  of  'Boise,  for  re- 
i-'pondent 

DAVIS,  District  Xadgft.  On  October  29, 
1909,  O.  E.  Cannon  was  appointed  receiver  of 
thei  a.sseta  of  tlie  Great  Western  Beet  Sugur 
Company  by  the  district  court  of  the  Fourth 
Judicial  district,  and  on  November  lO,  1911, 
the  Itidge  of 'said  court  authorized  sucb  re* 
ceiver  to  ^U.all  the  property  of  said  com- 
iwny  In  otfder  te  pa>r  its  debts.    Tbe  receiv- 


er thereupon  fixed  December  15,  1911,  as  the 
date  of  sucb  sale,  and  gave  due  notice  there- 
of; but  on  December  1,  1911,  Henry  H. 
Hewitt,  Jr.,  the  bolder  of  a  lien  against  said 
property  and  appellant  herein,  obtained  a 
writ  of  prohibition- from  this  court,  restrain- 
ing said  receiver  and  the  judge  of  tbe  dis- 
trict court  from  proceeding  further  under 
said  order  pending  a  hearing  of  said  matter 
and  decision  relative  thereto  by  this  court, 
and  said  sale  was  thereupon  postponed  until 
December  28,  1911.  Prior  to  said  date,  this 
court  quashed  said  writ  and  refused  to  fur- 
ther prohibit  said  sale.  But  at  the  request 
of  R.  6.'  Smith,  an  attorney  for  appellant 
herein,  for  time  within  which  to  investigate 
said  matter,  and  to  endeavor  to  Induce  oth- 
ers to  join  him  in  a  compromise  settlement 
of  the  claims  against  said  company,  the  date 
of 'said  sale  was  deferred,  and  was  reset  for 
January  5,  1912.  '  No  settlement  l)elng  made 
by  the  Interested  parties,  an  auction  sale 
of  said  property  was  held  on  said  date,  and 
a  constderab],e  number  of  people  appeared, 
two '  of  whom  submitted  bids  In  excess  of 
tbe  minimum  amount  of  $56,646.79,  fixed  by 
the  court  as  the  lowest  sum  that  could  be 
accepted..  L.  O.  Bradley,  an  agenf  of  Hew- 
itt, was  present  at  said  sale,  but  declined  to 
bid  on  said  property,  and  tbe  bid  of  Harry 
Watkins  for  $56,547.79,  being  the  highest  bid 
offered,  was  accepted  by  the  receiver,  and  tbe 
property  was  struck  off  to  him.  But  when 
he  was  called  upon  on  that  day  to  pay  the 
25  per  cent  cash  required  to  be  paid  at  the 
time  of  the  sale  by  the  terms  of  the  order 
issued  by  said  court  authorizing  said  sale, 
Watkins  was  unable  to  make  the  payment, 
and  asked  for  a  little  time  within  which  to 
secure  the  money.  The  receiver  thereupon 
consulted  the  judge  of  the  district  court,  who 
directed  said  receiver  to  allow  Watkins  a 
couple  of  days  wlth}n  which  to  pay  tbe 
$14,136.95  then  du& 

Thereafter  said  L.  6.  Bradley  resumed  ne- 
gotiations with  the  attorney  for  the  receiver 
and  others  for  a  compromise  settlement  of 
the  claims  against  said  company,  and.  In  or- 
der to  afford  an  opportunity  for  Watkins  to 
raise  said  money,  either  through  a  compro- 
mise settlement  with  Hewitt  and  other  claim- 
ants, or  otherwise,  the  Judge  of  tbe  district 
court .  directed,  that  payment  thereof  be  not 
required  by  the  receiver  nntll  further  orders 
of  tile  court  Hewitt  and  tbe  others  interest- 
ed in  the  negotiations  were  still  unable  to 
agree  upon  a  settlement,  and  Watkins  pro- 
cured tbe  necessary  money  from  James  H. 
Brady  and  made  tbe  payment  of  25  per  cent.' 
of  bis  bid  of  January  23,  1912,  and  was  given 
a  certificate  of  sale  for  said  property.  The 
receiver  thereupon  Aled  hia  return,  and  pray- 
ed for' an  order  confirming  said  sale,  and  a 
day  was  det  for  a. hearing  thereon.  Tike  ap- 
p^lnot  heivin  thereafter-  filed  a  motion  to 
set  aside'  the  proceedings  of  the  recover  !■ 
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tbe  matter  of  said  sale,  and  prayad  tbat  aiix 
other  sale  be  ordered. 

Tbe  district  conrt  ov«rmIefl  appellant's  ob- 
jections to  the  confirmation  of  said  sale,  and 
made  an  order,  on  February  10,  1912,  approv- 
ing and  confirming  the  same,  and  granting 
Watklna  further  time  within  which  to  make 
the  additional  payment  of  $42,410.87,  and 
about  a  month  later  the  final  payment  of' 
the  full  purchase  price  was  made. 

Tbe  appeal  herein  is  prosecuted  by  Hewitt 
to  determine  the  validity  of  tbe  order  of  tbe 
trial  court  In  overruling  his  objections  to 
said  pioceadlDS  and  confirming  tbe  sale  of 
said  property. 

ft]  The  principal  question  raised  is  as  to 
whether.,  or  not  the  district  ludge  had  au- 
tbority-or  right  to'  authorize  the  receiver  to 
grant  further  time  to  the  purchaser  at  «neh 
sale  within  which  the  26  per  cent,  cash  pay- 
ment «hould  be  made,  altheugh  the  noticea 
of  sale  stated  that  such  amount  should  be' 
paid  on.  the  date  of  sale. 

Unquesttlonably  it  is  the  daty  of  a  te- 
ceiver  to  make  any  sale,  authorized  by  {he 
district  court,  exactly  according;  to  the  terms 
of  tbe  order  authorizing  such  sale,  and  he 
shoald  promptly  collect  any  cash  payment 
required.  In  equity  proceedings  a  district 
judge  has  a.  v/lie  discretion  in  exercising 
authority  necessary  to  protect  all  interests; 
and,  where  a  sale  has  been  made  under  no- 
tices reii)niring  a  cash  payment  on  the  date 
of  tb6  sale,  and  a  bid  Is  made  within  the 
terms  of  the  sale,  and, the  intending  piir- 
cttastf  is  unable  to'  secure-  sufficient  funds  t 
immediately  with  which  to  make  such  cash  | 
payment,  it  is  a  reasonable  exercise  of  dis- 
cretion on  tbe  part  of  a  district  judge  to 
extend  tbe  time  within  which  such  payment 
shall  be  made,  where  no  injury  is  done  to 
any  one  by  failure  of  the  purchaser  to  pay- 
at  once  tbe  sum  due  on  his  bid. 

[2]  The  law  appears  to  be  well  estaUisli- 
ed  that  a  trial  judge  In  equity  proceedings, 
exercising  authority  over  a  sale  of  ix-operty 
in  tbe  control  of  the  court,  has  discretionary 
power  to  modify  all  orders  affecting  such 
sale  by  subsequent  orders.  Fid.  Ins.  Trust 
&  Safe  Dep.  Co.  v.  Boanoke  Iron  Co.  (0.  C.) 
84  Fed.  752;  Mining  Co.  v.  Mason,  145  U.  8. 
349,  12  Sup.  Ct.  887,  38  L.  Ed.  732;  Magann 
T.  Segal,  02  Fed.  2u2,  34  C.  C.  A.  323;  24 
CfC.  26,  S4;  Fowler  v.  Kmtz,  54  Kan.  622, 
38  Pai?,  809;  Oodchanx  v.  Morris,  121  Fed. 
•482,  67  C.  C.  A.  434v 

Freeman  on  Void  Judgment  Sales,  at  pages 
88  and  89,  says:  "It  is  sometimes  said  that 
a  sale  made  under  a  decree  must  pursue  the, 
directions  therein  contained;  that  a  depact- 
nre  from  these .  directions  renders  the  sale 
Toid.  But  to  Invoke  thia  rule  the  departure 
must  be  of  a  very  material  character,  And 
must,  we  think,  be  a  departure  wtaich  baa 
not  been  approved  by  a- decree  of  confirma- 
tion entered  in  the  court  which  ordered  and 
had  sui>er:vision  of  the  sale.  In  .- truth,. ',«i. 
court  is  not  absolutely  boi^nd  by  the  terms, 

'    ii5'p:-5i  ■ 


of  its  order  or  .decree  nespectlng  the  mod» 
of  sple.  It  may,  though  the  sale  is  directed 
by  iti  refuse  confirmation  if  it  appears  tbat 
tbe  mode  was  one  calculated,  under  tbe  cir- 
cumstances, to  result  in  a  sacrifice  pf  the 
property;  that  such  result  has  been  realiz. 
ed;  and  that  a  new.  sale  in  a  different  mode 
may  be  more  equitable.  If  the  court  has 
I>Qwei  to  direct  .the  terms  of  the  salja  in  the 
first  instance,  it  may  change  them  after- 
wards; and  if  ,an  officer  or  pther  agent  of 
tbe  law,  or  of  the  court,  in. .making  a  sale, 
departs  from  tbe  directions  of  the  decree, 
the  court  may.  nevertheless,  by  confirming 
tbe  sale,  ratify  his 'action,  provided,  always, 
that  the  terms  so  ratified  are  sucii  as  .the 
court  bad  power  to  impose  in  the  first  tn- 
Btance.'' 

[3]  It  does  'not  neces-sarily  follow  that  ttie' 
modification  of  the  conditions  required  t»y 
the  order  anthorlzlrig  a  salia  made  by  tie 
court  issuing  such  order,  after  the  sale' was 
made,  results  in  converting  such  sale  into  a 
private  sale,  wifere  such  change  tonslsts' 
simply  in  extending  the  time  of  payment. 
Where'  all  requirements  ire  complied  with 
prior  to  tbe  sale^  the  purchaser  at  such  sale? 
is  bound  on  his  bid,  and  tbe  seller  can  be' 
compelled  to  deliver  tbe  .property;  and  In 
case  the  bidder  cannot  readily  perform  bis 
legal  obligation,  or  is  unwilling' to  do  so, 
the  seller  has  a  legal  tight  to  proceed  against 
hiui.,  And  tbe  mere  failure  of  the  bidder  to 
immediately  make  tbe  payment  necessary  on 
bis  bid  does'.  not  destroy  tbe  right  of  the 
seUw  to  require  or  accept .  such  payment 
later,.. especially  wbexe  the  rights  of  others 
are  not  injuriously  affected  by  such  delay. 

[41  In  this '  case  tbe  appellant  makes  mo 
showing  of  any  nature  whatever  as  to  Imy 
injury  .resulting  to  him  by  the  delay  in  the 
collection  of  the  amount  due  on  tbe  bid  made 
by  Watkins;  nor  does  he  make  any  claim, 
that  a  larger  sum  could  be  secured  for  the 
property  sold,  should  a  resale  be  ordtted. 
And,  while  it  Is  argaed  that  tbe  sale  was 
for  an  Inadequate  consideration,  there  Is 
nothing  in  tbe  record  to  substantiate  that 
contention.  In  order  to  justify  setting  aside 
a  sale  on  behalf  of  a  person  atti^cking  it, 
be  should  allege  and  establish  Injury  to  him- 
self resulting  from  the  irregularities  com- 
plained of.    17  Am.  &.  Eng.  Enc.  Law,  996. 

Under  these  conditions,  it  is  purely  a  legal 
question  .as  to .  whether  or  not  tbe  district  - 
judge  had  the  authority  to  make  the'  order 
ejetendjtog' the  time  of  payment,  since,  if  he 
had  any  discretion  whatever  in  the  matter, 
in  the  absence  Of  a  'showing  tbat  he  Improp-' 
erly  .^ercised  such  discretion,  bis  order 
should  be  sustained. 

15]  The  a()penant.^)n  this  case  caused  two 
extensions  of  tlu^e,  -prior  to.  sale,  and  was 
represented  by. an  agent  at  the  place  of  sale' 
on- the  date  tbereofi  and  was' acquainted' 
wttb  all  the  factd  connected  therewith.  By. 
itesotiatinc.  tibrongb  «« «agent  for  the  pat-. 
cha^e  pf  the  tlt}e  ei^cif r^  by  Watki^j;,  ha,ving.' 
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tibl  knowledge  Of  bis '  f annre  to  rtiake  tli« 
eftsli  pa'ytD^nt  required 'tft  tbe  Ume,  'aniS 
knowlnt;  of  the  extension  granted  to-  Wat- 
kind  by  thie  court,  the  appellaiit  may  rea- 
MnaUjr  be  said  to  have  acquiesced  Va  tbt 
(Anditlons  of  whlcb  he  la  bow  templalning. 
And  one'  who  has  acquiesced  la  an  irregular 
Ity  in  the  conduct  of  a  sale,  where  h«  can- 
liot  show  afflrmatlTely  that  be  baa  been  ia- 
jniUfed  thereby,  sbolild  not  afterwards  be 
beaitt  to  queatton  Its  validity  on  tbe  -grounds 
of  such  irregnlartty.  Sawyer  t.  Hentz,  74 
Atk.  824,  86  S.  W.  775;  24  Cyc.  88;  Ma- 
quoketa  ▼.  Wllley,  85  Iowa,  323;  In  re 
Sheets  Lum.  Co.,  52  Ls.  Ann.  1S37,  27  South. 
809;  Hartshome  t.  Reeder,  8  Ohio  Dec.  (Be- 
prlnt)  100;  Atcheson  r.  Hutchison,  51  Tex. 
i^;  Blanks  ▼.  Farmers'. Loan. ft  Trust  Co., 
122  fed.  848,  59  C.  C.  A.  59,         ' 

The  law  and  the  equity  of  tb^  case  seems 
to.be,  tiierefore,  as  determined  by  the  dis-. 
trlct  court;  and  tixe  ]udgpi,ent  of  tha  lower, 
odort.  la  affirmed,  wltb  <^^  to  i«spondent. 

STEWART,  a  X, '  concurs.  SUE^IVANr 
Jw  sat  at  the:  bearing,  bat  took  bo  part  in 
tlw  decision.        ■■■'■.'' 


.      STATS' T.STIirBASPB. 

(Supreme  Court  of  Idaho.     Aiig. '  0,  ,1912.)! 

1.  iNUrctuem  ▲NO 'liVFOliMA^tbMr  d  ist*)-^ 
'fatsLuiinAvt  Pboceediitos  —  BrAiiimAftos 

— rCaHVIiAIHT.    .  ...  .■  .r  ,  i  •»•  1.    ,.i 

..  'Wbera  a  coraplaint  .ipas  ilti  heC^re  m  i4«g- 
Mtri^te,  charging  .th«  ,def£nd»Dt  in.tlic  mune  of 
lAus  Trespi,  aad'buch  defendant  Was' cominit- 
t«d  under  th«  natne  of  Lewis  Uterspi  and  ari 
infonaation  was  fflod'  ia  the  diatrict  ooartby 
the  prps^cuting  attorney,  chargu^g  aaid  detend- 
an't  with  the  same  crime  in  the  i^ame  of  Luis 
Ttnhjspe,  aiid  nfori  arralgiimeat  in  the  district 
cdnrt^' as  pibTiled  by  law,  b*  answertd  tbat 
Iwa  Yturaapo  was  bia  .oecrect  ituUe,  and  it  ap- 
pears {rpm  the  record  that  .th^  pefson  against 
whom  the  information  was  filed  Is  the  sapie 
p«<rsOn  who  Was  examined'  before  the  commit- 
tiiig'Daciitfate  and  commttted,  an4  that  the-  of- 
fense was  jth«^  same,  the  .inf<xrmation'  should  not 
be  quashed  upon  the  ground  that  the  de£endant. 
never  had  a  preliminary  examination. 

(Ed.  Note.— For  Other  cases,  aee  Indictment 
and  Information,  Cent  IMg.  {{  480-487;  Dec 
Dig.  I  137.*]  ,     *    "         .       '        . 

2.  CSIKINAI,     LaV     (I     211*)— I^BiUHINAaT 
:FS0CE8DIHO8-<:0I(PLAIIfT. 

■  '  llndeE  tbe  provislonw  of  iMtion  7009,  ReV. 
Codes,,  .a  «M^p)aiat  upon  which  a  defendant  ia^ 
arrested  and  brought  before  a-msgistrai^  upon 
arraignment  is  hot  required  to  state  the  Irue 
naiaeof-the  defendant,  and  neither  ia  the  de' 
fendant  required  to  discloaa  his  correct  name; 
but  such  defendant  m^j.,ptf  nxosecuted,  cither 
under  a  fictitious  naine,  or  his  true  name,  as 
appears  by  the  evidehoe,  and  If  the  defendant' 
Is  charged  by-  a^'fictitions  name,  and  his  true 
nam*  is  disclosed,  then  his  true  name  should, 
be  inserted  instcAd  of  the  fictitious  name;  but 
If  (he  true  name  la  not  disclosed,  and  the  Dc- 
tttisqs  name  ia  used  as  <he  'Same  of  tbe  defend- 


ant, mch'fket  does'nbt  reiider  such'  examination' 

Told.  .    •; 

fSd,  Note.— Fonr.  otiisr  cases,  see  Criminal 
l4»rj  Cent  Dig.  U  420-430,  431;   Dec  Dig.  i 

3.  CaiMiNAi.  Liw  fj  236*)— Pbkliminabt  Ex- 
AKiNATioN— Rkcobdb— SumciENcr. 

The  prorlsiens  of  section  7676,  Bev.  Codes, 
aa  .to  tbe  holding  ot  a»  eacamination  and  tha 
taking  of  testimony  apd  certifying  the  same  by 
the  magistrate  should  be  substannally  complied 
with,  and  the  certiflcate  of  tbe  uagistrat* 
abooid  shotr-tbat  tbe  etid^MS  taken  by  the 
stenographer  in  shorthand  is  certified  by  the 
stenographer,  as  required  by  section  4,  and 
thAt  tbe  same  is  true  and  correct;  If  taken  In 
writing,  it  Uust  be  subsorilwd  and'lrwora  to  by 
the  witness;  and  where  a  witness  baa  giTon 
te^imony,  ,nnder.  the  statute, .  uppn  preliminary 
ezamrnaqon,  the  testimony  of  such  Witness 
should  be  subscribed  by  the  witness  and  sworn 
to'  before,  tbe  magiUraICk  -  and,,  after,  all  tba 
enc|«nce  has  .been,  taken,,  then  the  nM^strate, 
under  the  statute,  is  required  to  make  a  final 
certificate,  certifying  that  the  requirements  of 
this  section  of  tba  atatuta  tare  beenr*  complied 
with..  .,.      .  -.■,.  .■     .■ 

[Ed.  Note.— For  other  eases,  see.  Criminal 
Law,  pent  Dig.  li  489-491;  Dec  Dig.  f  236.*] 

4.  AB8At7i,T  AND  BATTsnT  (I  92*)— -CaimRAii 
pKoaECtmow-^trmcrawcT'  or  kvidbnce. 

Bvidence- in'this  case  examined,  and  MeUt 
sufficient  to-  sappont  the  verdict  of  tbe  Jury. 

[Sd.  Mote.— 'For.  other  oaaes,  see  Assault  and 
Battery,  Cent  Dig.  ft  137-139;   Dec  Dig.  f 

tliS.  J  ■   .  ... 

5.  Assault. AJTD  3attebt  (|  56*)— Cbiuinai. 

LlABILITT  — BlJElnCR.T8    OT    OfTEWSB  — "AS- 
SAULT." ' 

'  Under  the  prariBions'  of  section  6727,  Ber. 
Cf^es,  an  "assault"  consisl^,  not  only  in. an  un- 
lawful attempt  to  commit  a  Tiolent  injury  up- 
on tbe  person  Of  anoffaer,  but  such  unlawful 
anHtapt  to  commit '  h' -violent '  injury  UuSt'  be 
coupled. with  tb«. .present  ability^ta  commit  auch 
iniw ..,..: 

[Ed-  Ifote.— Fo?  other  cases,  see  Assault  and 
Battery,  Cent  Dig.  170;  Dec- Dig,  f  50.* 

For  Other 'definitions,'  see  Words  and  Phrases, 
vol.  1,  pp.  «3^-888-,*  vol.  8,  p.'7582.]  - 

6.°  As^A^t  Aim  BAwerfr  n  68*)— C^BimtrAii 

Prosecutiok  ■^InstBucnoii  — ^'ABaAui.T"— 

.;iD)CADi.T  Wbappp,"-  . 

An  instruction  of  i^e.  court  to  the  jury  up- 
on a  Charge  of  assault,  "that  a  meri  ureat  or 
menace  ti  do  violence,  without  any  evert  at-  - 
tempt  Co  do  violence,  is  not,  an  assault;  that 
an  apparent  effor^  to.  ^o  violence,  without  tbe 
existencie  of  a  present  ability  at  the  time  to  ' 
do  the  viblence  'apparentlv  attempted,  would 
not  be  'an  assault;  and  that  a  gun  is  not  a 
deadly  weapon,  within  .tbe  mennhtg  int  the  stat- 
ute, unless  it  Is  loaded;  cdMeq)iently  in  this 
case,  in  order  that,  yoo  may  find  tnf .  defendant 
gailtyi  you  must  find  beyond  a  reasonable ' 
douht  that  he  pointed  and  aimed  'a  Joaded  gun 
at  ,.tbe  icomplaining  witness,  James  A.  Percy, 
within  a  distance  at  which  the  gun,, if -dis- 
charged, could  have  committed  a  TioIent  injury 
upon  tbe  person  of  the  complaining  witness, 
and  that  the  defendant  unlawfully  attempted 
to.xwmmit  such  injury  h7  means  ot  aoch  gnn"— ' 
Is  correct'    ,       '    , 

[Ed.  Note.— For  other  cases,  see  Assault  and 
Battery,  Cent  Dig;  ||  80,  81;  Dec.  IMg.  {  66.* 

For  other  definitions,  see  Words  and  Phrases, 
veL  2,  pp.  1B53-1866;   voh  8,  p.  7627.] 

7.'ABSATnA  AlTD  Battebt  (|  60*)-^-=CBixrirAi 
BxsPONaiBiuTT— EixwiTTs  or  OrvKiisa— 
Intent. 

'  "Upon  a  prosecution  for  assault,  if  the  ev- 
idence Shows  that  the  gun  pointed  at  the  as- 


•vw  otMr  easw  sas  I 
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-Wnlted  Mtrty  It  tmtoifdrt;  ikltfivih  thnMs  kn 
-made,  then  U  aa  absence  of  «i»  intent  to  in- 
flict a  bodily  inJttiT,  because  the  patty  diarged 
caA  have  no  'Intent  to  inffict  bodjly  InJurT, 
knowing  at  tb«  dtaie  the  run  ia  drawn  that  the 
-same  ia  anioaded,  and  tibat  no 'injury  -canib* 
inflicted  because 'Ot  the  inabiiitr  to  dis<^arga  th^ 
■ante.  This  rulei  means  necessarily  tliat  tbe 
person  must  have  an  latent  and  also  a  present 
ability  to  commit  the  injtrry. ''' 

(Ed.  Note.— For  «ther  eases,  aee  Assavlt  and 
Battery,  Oent  Dig.  U  80,  81;  Dee.  pid  S&*] 

fAMWoMl  fiiKIabM  Itf  M^HorM  Btog.). 
a.  CKiMmAt  Law  (|  1144«)-Appui-R«- 

'    VIK*— PBESUinTIOKB.' 

Wbe^e  the  recoM  made  by<  the  committiu 
-magisttata  upon  a^pucliminanr  evaminatioo  and 

transmitted  to  the  clerk  of  the, district  court. 

upon  ^hich  the  information  was  filed,  is  not 
'in  the  record  on  appeal,'  It  will  be  presutned 
-that  Mie  Tcoeord  was  properly  Kertified. 


{B&   '>rote.-«Foir    other    oasee.   see 


766^771, 


,J*w,    Cent    Dla.    |j   ?736-27W.    276|-2771, 
2774^2781,    2901;    3pitf^3037;     Dec.    Dlk.    { 

':ii44.»j.     .  ■  ■ 

9.  Cbuurai,  Law  H  82^*)— iNSTBUCti'ONa:  '' 
In  a  prosbcatibn  fo^  assault,  an  InstVtie- 
tlon  that,  in  order  to  find  defendant  Kuilty,  the 
'  jury  most  find  that  the  (un  pointed,  by  datead- 
,  ant ,  at  tbe  pemplainiqc  witness  was  a  loaded 
'  eun^   and   that   there  was   an   attempt  by  '  de- 
'  fendant  to  discharge  it,  was  sufficiently  covered 
i-by   an   inatiHotion   that,  in  order  to  find  de- 
.  faadant  guil^,  ,tbe  Jury  must  ^nd  tbat  he  point- 
ed and  ^imed  a  loaded  gun  at  toe  complmhilig 
'WitncA*  wifhia  a  distance  at  wliieh  the  gna,  if 
'  djaeharged.  Could  have  committed  a  Tiolent  i^- 
.Jpry  upoff  tb»  complaining  witness.  , 

[E^   Note.-rFor ,  other  .cases,  see  Oriminal 
Law;  Cent.  Dig.  {  ?Oll ;    Dec  Dig.  |  829,*] 

.  10.  C^uaitAi.  Law' {{  829*)— iNSTBuchoKs.  . 
In  a  prosecntlon  for  assault,  a  request  to 
'  InstmeV  that  ttle  complaining  wttneas' .reputa- 
:  tiott  for  peaM  lan^  qoletude  in  the  community 
,  was  bad  may  be  considered  as  evidence   that 

the  complaining  witness,  and  not  the  d^fend- 
'atft,  was  tbe  a^gtessor,  wis  saflSciently  eovend 
'  bv  an  inatraotion  that  the  teatimony  aa  to '  the 

character  of  t^e  complaining  witnesf  for  peace 
,  and  qdietttd'S  was  admitted  to  assist  in  deter- 
'  mining  whether  he  gave  the  dl»feridant  'reason- 
rable  caasB'te. apprehend  sacli  danger' as  to  lus- 

tify  tbe , defendant  ip  .drawing  his, gun  on  him 

on  the  ^und.of'silf-d.eftose,  as  denned  in  the 
'instructions-.  ■'' 

[Ed.  Note.-^IVMr  other  caseaw  'See  CMmtnal 
:Law,  Cent  IMg.  |;aaU;   DeiTDiS.  I  &»•*] 

I     Appeal  ^rom  District  Court,  Ada  Coun^; 

John  F.  MacLatie^  Judge. 
Xuls  Yturaspe   was  convicted  of  assault 

wltb  a  deadly  weapon,  and  appeals.  Af- 
.jllrmei' .' ,, 

Perky  ft  Ci'dw,  ot  Boisci,  for  appellant  D. 
O.  MpDougall,  Atty.  Gen.,  and  J.  H.  Peter- 
son and  O.  M.  Van  DUyn,  Asst  Attys.  Gen., 
for  the  Stale. 


STBWAI^T.  a  J,    On  June  5,  1911,  the 

proaecntiag   attorney   of   Ada   county  filed 

.an  informa^on  .In  the  district  cour^  cbarg- 

.ing  "that  Liuls  Xturagpe  la  accused  by  this 

information  of  the  crime  of  assault  with  a 

deadly  weapon, .  which  said  crime  was  com- 


mitted asfollowsc  "Xbat  inM'Lni* TUB««pfl^ 
On  or  about  the  29th  day  of  April,  1AU..<». 
the  ooonty  of  Ada^  in  0»  state  of  Idshfu 
did  tben  and  there  wlUfullF,  nnlawftaUy,  Siod 
fdonlbosly  cotaimlt  an  assault  upon  the  per-, 
SOB  of  one  James  A.  Percgr  with  a  deadly 
weapetn,  to  wit  a '  certain  rifle  1t>ca  and 
there.  loaded  With' powder  «nd  leaden  bnl- 
lets.    •    •    •» 

On  the  filth  day  of  .Jan«  1911.  the  defend- 
ant was  arraigned  upon  said  information, 
and,  niMn  Inauiry  from,  the  .court  whethw 
the  name-by  which  ho  was  Infbrmed  againiit 
was  his:  true  name,  be  teplJIed ,  that,  tt  WM> 
and  npon'flald  date  the  couit. fixed,  Jun»>lj9< 
1911,  aa  the  Aime-for  the  detendftn^  to  plead 
to  the  information.  On  that  date  th«i4«r 
fendant  apResred  with  his  counsel  and  fileil 
a  motion,  to  4<)ash  and  set  aside  t^  infomia* 
'fiteBt!  and 'this  <  motion  was  overruled. 
-  TltlB,mett(Mi,'is  hased  upftn  a  nnmb^  of 
SPOOnds.  .  There'  are.  bqw/^ier,  only  ,  thr^ 
.iroupda  nrged  upon. this, la^^oui:  Firs^  that 
•thiB.d«i(en4nni.,bas  never  hfkd  V  ptielfminary 
ewmlnatlpn,  b'^cikuse-theopixvlj^nt  filed  la 
the  l«stl(SA'a..pO|V^b  betfor^  j^hom  the  ozamina' 
tion  .was  .h?id„chanw  an.  .olJCenfi^  against,  on* 
Xula  Tresp^.  an4  not, this  defen^lant;  aeo> 
ond,  that  th^  .i^iJoaitlowi  upon  w^ich  the  inf 
;-formation' ^, based. do. -Jt9t  show  that  a  publli; 
.crffense,or  (^Im^;  vMcpmsoitted,  by  tbe  de- 
fepdant,  but,, on  t;h^  contrary,,  show  that  tbe 
.defendant  against  wh^m  the, testimony,  was 
.tiilcen  was.L^wiq  Uterspl,,  and  not,  this  der 
.;(epd|ant;  third,. that, a, jportion  of  the  depos^* 
ti^n^  i)P90  w^ich  the  Informa'tiqn  is  founde4 
la .  ^ot  cariifled  by  .the  magistrate  before 
w;|u>m  the. preliminary  .lexamiivgitlon  was  liad, 
.and.  that  .such.,  witnesses  were  witnesses  fpr 
the  defeudfin^  iat_sald  preliminary  examina- 
tion. ,  ,    .  ,    "    ,  ,.  ' 

As  a  part)  of  supb,  motion,  there  is  an  'itr 
fidarit  attached,  made  by  defendant's  coun- 
.Sf^l,  which  states:  .  "That  the'  criminal  cpmi- 
plaiut  on  wblcb  tbe  Ipformatlon  against  Said 
defendant  J^  founded  and  based  charges  an 
o(fe,nse  'against  one  Louis  Trespl,  and  against 
no  other  person;  that  the  depositions  on 
which  the  information  is  based  do  not  con- 
tain any  evidence  against  said  defendant  by 
name." 

'  The  cas6  was  fried  to  •  Jnry  nhd  evi- 
dence talcen,  and  a  yerdl6t  was  'rendered  by 
the  Jury,  flndln^the  deffen^nt,  Lois  Ytur- 
aspe, guilty  of  assault  wltb  a  deadly  weaiMA. 
A  motion  for  a  new  trial  was  made  and 
overruled,  and  an  appeal  was  taken  from 
tbe  Judgment,  and'also  from  the  order  over- 
ruling tbe  tdotlon  for  a 'new  tiiaL 

[1]  The  first  error  alleged  Is  that  the  trial 
court  err^  In '  OTerruling  tbe  motion  to  set 
aside  the  lilformatlon.  There  is  no  conten- 
tion on  tbe  part  of  counsel  for  appellant  that 
the  defendant.  Who  was  Informed  against 
and  t^Ied  under  the  name  of  Luis  Tturaspe, 
and  who'  in  answer  to  the  inquiry  of  the 
court,  as  provided  by'  ^e  statute,   rSplied 
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tbat  Bn<!fi'  traB'UM  trtie  liame,  1b  notihe  p«T' 
Mb  against  whom  tbe  complaint  was-  filed 
ia  the  'Jtistice's  'o6urt  under  the  name  of 
IiO«ls  Tretrpl,  and  mho  \na  committed-  nn- 
der  the  name  of  LeWls  Uterspi;  and,  Ita  the 
ab8eD<!e  of  afflrmatlv«  showing'  that  the  apr 
pellant,  Cuts  '¥turaspe,  is  not  the  same  pep- 
son' as  Lonls  Trespl  or  I«wto  Uterspi,  who 
was  charged  in  the  complaint  flied  beft)re  the 
magistrate,  and  -who  waived  the  preliminary 
examination,  this  conrt  will  assume  that  the 
^formation  was  filed  against  the  same  per^ 
dotl  charged  in  tbe  magistrate's  conrt  and 
committed  to  the  district  court.  'The  fact 
that  the  defendant  was  charged  and  commit- 
ted under  &  fictitious'  or  erroneous  name 
would  be  no  reason  for  quashing  or  setting 
aside  the  Information,  where  It  also  appears 
that  the  information  stated  the  trae  name 
of  the  defendant,  and  also  the  same  name 
gly^  and  stated  by  the  defendant  to  be  his 
true  name,  upon  tbe  conrt  making  inquiry 
of  tbe  defendant,  under  the  statute,  as  to 
Whether  the  name  stated  in  the  informatloh 
was  his  true  name.  Section  7680,' Rev.  Codes, 
provides:  "When  a  defendant  is  Indicted  by 
a  fictitious  or  erroneous  name,  and  in  any 
stage  of  the  proceedings  his  true  name  is 
discovered  it  must  be  inserted  In  the  subse- 
quent proceedings,  referring  to  the  fact  of 
his  being  indicted  by  tbe  name  mentioned  In 
the  indictment"  The  mere  fact  that  tbe 
appellant  was  charged  before  the  magistrate 
by  tbe  wrong  name  would  not  prevent  the 
holding  of  a  preliminary  examination,  for 
the  purpose  of  discovering  the  truth  or  falsi- 
ty of  the  charge  made  against  the  person 
brought  before  the  magistrate  for  such  pre- 
liminary examination,  or  prevent  the  magis- 
trate, at  any  time  during '  the  proceedings, 
from  correcting  the  name  and  substituting 
the  correct  name  for  the  fictitious  and  er- 
roneous name. 

'  [2]  The  complaint  filed  with  tbe  magistrate 
holding  tbe  preliminary  examination,  under 
the  provisions  of  section  7509,  Rev.  Codes, 
(s  required  to  contain  the  allegation.  In  writ- 
ing, that  the  person  has  been  guilty  of  some 
designated  off.euse.  When  the  defendant  is 
Drought  before  the  magistrate  upon  arraign- 
ment, the  magistrate  Is  required  to  Inform 
tjie  person  of  the  charge  made  against  him 
apd  bis  right  to  counsel,  and  the  magistrate 
Is  then  required  to  hold  the  examination, 
and  at  the  examination  the  magistrate  is  re- 
quired to  read  to  the  defeijidant  tbe  deposi- 
tions of  the  witnesses  examined  on  taking 
the  information,  and  witnesses  may  be  exam- 
ined; and  after  such  examination,  if  It  ap- 
pears from  such  examination  that  a.  public 
offense  has  been  committed,  and  there  Is 
sufllclent  cause  to  believe  th^  defendant 
guilty  thereof,  the  magistrate  issues  his  com- 
mitment to  the  district  court..  There  is  .noth- 
ing In  the  statute  prescribing  the  proceed- 
ings requiring  that  the  complaint  charging 
an  offense  before  the  magistrate  shall  state 
A»  true  name  of  the  defendant,  or  that  the 


defendant  tibtil  glye  bis  true  name.  So, 
before  'a  magistrate  on  a  preliminary  exam- 
ination, a  party  may  be  charged  'with  a 
crime  .under  any  name,  and  when  the  tme 
name  of  the  defendant  i»  discovered,  if  di«- 
dosed,"  It  may  be  inserted  in  place  of  the 
fictitious  name.  The  appellant  In  this  case 
was  certainly  hot  denied  any  constitutional 
or  legal  right  by  reason  of  tbe  fact,  that  the 
defendant,  whose  true  name  is  Lute'  Ttut- 
aspe,  was  charged  by  information  with  an  of- 
fense nnden  the  name  of  LiUis  Ytnntspe, 
when  it  also  appears  that  the  defendant  was 
charged  before  the  magistrate,  In  a  written 
complaint,  with  the  same  offense  under  the 
name  of  Louis  Trespi,  and  committed  under 
the  name  of  Lewis  Uterspi. 

The  similarity  of  the  names,  though  dif- 
ferently spelled,  used  as  the  name  of  the  de- 
fendant before  the  magistrate  and  in  the 
complaint  and  in  the  commitment,  and  also 
In  the  Information  filed  in  this  case,  would 
lead  an  ordinary  person,  unfamiliar  with 
the  pronunciation  of  snch  names,  to  ri° 
nounce  them  as  the  same,  and  the  similarity 
of  such  names  is  sufllclent  to  InT<Ae  the 
doctrine  of  idem  sonans.  We  do  not  be- 
lieve that  the  defendant  was  in  any  way 
prejudiced  by  reason  of  the  fact  that  he  has 
been  called  by  a  different  name  in  tbe  pro- 
cedure leading  up  to  tbe  filing  of  the  infor- 
mation, inasmuch  as  It  affirmatively  appean 
that  the  person  of  the  defendant  was  IB' 
tended  each  time  such  name  was  used. 

[I]  The  second  ground  urged  on  this  ap- 
peal, that  the  court  erred  in  overruling  the 
motion  to  quash,  for  the  reason  that  the 
committing  magistrate  failed  to  certify  all 
the  depositions  or  all  of  tihe  testimony  taken 
before  him,  cannot  be  sustained.  Tbe  rec- 
ord made  by  the  committing  magistrate  up- 
on the  iirellminary  examlnatjon  and  trans- 
mitted to  the- clerk  of  the  district  court,  and 
upon  which  the  Information  was  filed,  is  not 
In  the  record,  and  it  'mlU  be  presumed  that 
the  same  was  properly  certified.  People  v. 
OrandeU,  76  CaL  801,  17  Pac.  214. 

[3]  Seetleh  7S76, .  Rev.  Codes,  provldee: 
"In  all  cases  which  must  afterward  be  in- 
vestigated by  the  grand  Jury,  or  prosecuted 
by  information,  the  examination  must  be 
taken,  unless  tlie  person  charged  with  tbe 
offense  shall  waive  his  right  to  such  exam- 
ination, and  cannot  be  unreasonably  delayed 
by  either  party  and  the  testimony  must  be 
reduced  to  writing  by  the  magistrate,  or  un- 
der his  direction,  and  authenticated  In  one 
of  the  following  forius :  •  • .  •  4.  The  evi- 
dence, if  taken  by  a  stenographer  in  short- 
hand, shall  be  transcribed  by  the  stenogra- 
pher and  certified'  t6  aS  true  arid  correct; 
if  taken  in  writing  It  must  be  subscribed  and 
sworn  to  by  the  witness,  or  if'  he  refuses 
to  sign  it,  his  reason  for  refusing  must  be 
stated  in  writing  as  he  gives  it  5.  It  must 
be  signed  and  certified  by  the  magistrate." 

This  .provision  of  tbe  stttute  i$  niandatocy 
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In  the  sense  that  an  fnfonuatioii  charging  a 
person  with  a  crime  cannot  be  flied  against 
a  person  without  an  examination  held  under 
the  provisions  of  this  statute.  State  r. 
Bralthwaite,  3  Idaho  (Hash.)  119,  27  Pac. 
731.  And  the  provision  with  reference  to 
holding  such  examination  and  the  taking  of 
the  testimony  and  certifying  the  same  by 
the  magistrate  should  be  snitstantially  com- 
plied with. 

This  question  was  considered  by  this  court 
in  the  case  of  State  v.  Clark,  4  Idaho,  7,  35 
Pac.  710,  and  this  court  said:  "It  Is  true 
the  order  of  commitment  was  not  indorsed 
on  the  depositions,  as  required  by  section 
7579  of  the  Revised  Statutes;  but  that  does 
not  deprive  the  order  of  commitment  of  Its 
validity.  The  order  was  reduced  to  writ- 
ing, and  entered  in  the  official  docket  of  the 
magistrate.  That  was  sufficient.  •  •  • 
The  failure  of  the  committing  magistrate  to 
indorse  the  order  of  commitment  on  the 
depositions  taken  on  the  preliminary  exami- 
nation does  not  deprive  the  order  of  its 
validity,  or  afFect  any  substantial  right  of 
the  defendant.  •  •  •  Informalities  or 
Irregularities  in  the  proceedings  will  not 
render  them  invalid,  unless  they  actually 
prejudice  the  defendant,  or  tend  to  his  prej- 
udice, in  respect  to  a  substantial  right." 
And  In  considering  the  certificate  of  the 
magistrate  this  court  said:  "There  was  a 
stfbstantial  compliance  with  the  law." 

Tlie  certificate  required  under  the  provi- 
sions of  section  7676  is  not  in  the  record, 
and  In  the  absence  of  such  showing  the 
court  will  presume  that  the  magistrate  made 
the  certificate  required  by  the  statute. 
There  is,  however,  in  the  record  a  bill  of 
exceptions,  which  contains  the  testimony  of 
one  witness,  to  which  Is  attached  a  certifi- 
cate of  the  magistrate,  and  in  that  certifi- 
cate the  magistrate  certifies  that  "the  fore- 
going annexed  deposition  of  Walter  Thomi> 
son,  a  witness  sworn  and  examined  in  be- 
half of  said  plaintiff,  the  said  state  of  Ida- 
ho, was  taken  in  the  presence  of  Luis  Ytu- 
raspe,  the  defendant  in  the  above-entitled 
cause,  at  my  office  in'  said  precinct  on  the 
8th  day  of  May,  A.  D.  1911,  and  that  said 
defendant,  Luis  Tturaspe,  was  confronted 
with  said  Walter  Thompson,'  the  said  vMt- 
ness,'  in  my  presence,  then  and  there  sitting 
as  a  court  to  hear  the  examination  in  said 
cause,  during  the  time  said  witness  Walter 
Thompson  was  testifying  and  his  said  depo- 
sition was  being  taken;  and  that  said  de- 
fendant, Luis  Ytura'spe,  had  then  and-  there 
an  opportunity  to  cross-examine  and '  Ques- 
tion said  Walter  Thompson,  witness  In  be- 
half of  said  plaintiff,  the  said  statfe  of  Ida- 
bo,  upon  all  matters  brought  out  on  the 
examination  In  chief.  That  before  said  wit^ 
ness  Walter  Thompson  testified  In  said  cause 
and  his  said  deposition  was  taken,  he,  the 
said  witness,  in  behalf  of  said  plaintiff,  was 
by  me,  in  the  presence  of  Luis  Yturaspe, 


said  defendant,  duly  sworn  to  tdl  the  truth, 
the  whole  truth,  and  nothing  bat  the  truth; 
I  then  and  there  having  the  ix>wer  and  law- 
ful authority  to  administer  said  oath  in  that 
behalf.  That  the  said  deposition  was  taken 
In  shorthand,  and  thereafter  transcribed, 
and  I  certify  that  the  annexed  deposition  la 
a  true  and  correct  record  of  the  testimony 
given  by  said  witness." 

The  statute  above  does  not  require  that  the 
magistrate  shall  attach  a  separate  certificate 
to  the  testimony  of  each  witness.  It  does, 
however,  require  tliat  the  evidence  taken  by 
the  stenographer  In  shorthand  be  certified  by 
che  stenographer,  as  required  by  subdivision 
4,  and  that  the  same  Is  true  and  correct; 
if  taken  in  writing,  it  mutt  be  subscribed 
and  sworn  to  by  the  witness ;  and,  where 
a  witness  has  given  testimony  under  this 
statute  upon  preliminary  examination,  the 
testimony  of  such  witness  should  be  signed 
by  the  witness  and  sworn  to  before  the  mag- 
istrate; and,  after  all  the  evidence  has  been 
taken,  then  the' magistrate,  under  the  stat- 
ute, is  required  to  make  a  final  certificate, 
certifying  in  sudi  icertlficate  the  compliance 
with  the  requirements  of  this  section  of  the 
statute.  State  v.  Clark,  4  Idaho,  7,  35  Pac. 
710.  The  only  inference  that  can  be  drawn 
from  the  showing  in  this  case  is  that  the 
magistrate  made  a  separate  certificate  to  the 
evidence  of  each  witness,  as  is  shown  to 
have  been  done  by  the  testimony  of  the  wit- 
ness Thompson;  and,  if  such  certificate  was 
made  with  reference  to  the  other  witnesses, 
the  record  would  be  complete,  and  the  cer- 
tificates sufficient  under  the  statute.  Wheth- 
er all  the  evidence  was  certified  up  does  not 
appear,  becanse  the  complete  record  of  the 
preliminary  examination  is  not  before  us. 

The  next  error  assigned  is  the  sufficiency 
of  the  evidence  to  suiH>ort  the  verdict  It 
appears  from  the  evidence  that  on  the  29th 
of  April,  1911,  the  appellant  was  in  the  em- 
ploy of  the  Highland  Live  Stock  Company 
as  foreman,  and  in  chni^e  of  the  handling  of 
different  bends  of  sheep  owned  by  the  High- 
land Live  Stock  Company,  which  were  being 
trailed  from  the  corral  and  ranch  of  the 
company  to  the  mountains,  aftef  the  mark- 
ing of  the  lambs  aft&r  lambing.  While  the 
appellant  was  marking  lambs  at  the  ranch, 
he  was  informed  by  one  of  the  herders,  who 
came  to  the  corral,  that  some  men  ■«vith  dogs 
had  set  upon  the  bands  of  sheep  that  'w'ere 
being  trailed,  and  that  there  was  danger  of 
two  bands  of  sheep  oeing  mixed,  and  that 
such  sheep  were  at  such  time  in  the  neigh- 
borhood of  the  ranch  of  James  A.-  Percy; 
that  ni)on  this  information  being  received  by 
the  at)pellant  lie  and  three  men  in  his  employ 
got  oti  their  horses,  some  of  them  armed  with 
rifies  and  six-shooters.  There  is  a  conflict 
in  the  evidence  as  to  just  what  rifies  or  six- 
shooters  these  parties  carried ;  but  it  is  ap- 
parent that- at  least  two  of  them  had  rifles. 
These  three  'men  rode  'from  the  corral,  where 
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tttey  were  marking  lambs,  np  to  tbe  raxKA 
o^nied  by  tbe  Higbland  Live  Stock  Compa- 
ny, wliere  they  stopped  for  a  short  time  for 
one  of  the  party  to  saddle  hla  horse,  which 
he  had  been  riding  barebacked.  They  then 
proceeded  up  the  road  in  the  direction  of 
the  sheep,  and  after  they  passed  up  the  road 
they  passed  the  Arrow  stage,  which  was  go- 
ing in  the  same  direction.  After  the  passage 
of  the  stage,  they  turned  off  to  the  right  of 
the  road  in  the  direction  of  the  scattered 
band  of  sheep.  The  appellant  had  with  him 
a  rifle,  which  lie  carried  In  his  hand.  James 
A  Percy  and  his  brother,  Walter  Percy, 
were  repairing  a  fence  up  the  road,  about  a 
quarter  of  a  mile  from  the  point  where  the 
appellant  and  the  men-  accompanying  him 
turned  to  the  right  x>  go  up  to  where  the 
sheep  were.  The  appellant  and  the  men 
with  him  rode  up  to  the  right  of  the  road, 
after  leaTing  it,  until  they  came  within  hail- 
ing distance  of  James  Percy  and  his  broth- 
er, Walter  Percy,  and  a  man  named  Don- 
n«^y,  who  were  working  about  50  feet  to  the 
left  of  the  road,  repairing  a'  fepce  upon  the 
property  of  the  Percys.  James  Percy  shout- 
ed to  the  appellant  to  come  down.  The  a:p- 
pellant,  after  receiving  the'  above  request, 
and  the  men  with 'him  turned  and  rode  down 
to  the  point  near  where  the  Percys  were. 
At  that  time  James  Percy  was  advancing 
across  the  ditch  in  the  direction  of  the  road, 
carrying  a  hammer  in  his  band,  and  the  evi- 
dence is  somewhat  conflicting  as  to  what 
took  place  at  that  time. 

Oard,  the  stage  driver,  testlfles  that  the 
aiii)e!lant  and  the  three  other  parties  wlQi 
him  passed  the  stage  he  was  driving,  and 
afterwards  he  saw  them  again  up  at  Percy's, 
and  heard  a  good  deal  of  language  and 
abase,  and  be  says:  "The  defendant  and 
three  others,  who  were  with  him,  reached 
the  point  where  the  Percys  were  about  the 
same  time  I  did.  There  was  another  gentle- 
man, with  hla  rifle  levied  at  the  Percys, 
besides  the  defendant.  I  oould  not  swear 
his  rifle  was  cocked;  but  de  had  It  leveled 
on  him  at  that  time.  The  defendant  had  a 
gun  or  rifle  leveled  on  ?ercy  several  min- 
utes. Another  party  had  a  rifle  leveled  at 
Percy.  The  other  parties,  who  were  arm- 
ed with  six-shooters,  were  off  on  the  ground. 
I  saw  the  def^idant  and  the  other  parties, 
after  they  passed  me,  until  they  arrived  at 
the  point  where  the  Percys  were.  I  was  In 
sight  of  all  of  them  all  the  time.  They 
traveled  at  a  pretty  fast  gait  after  they 
passed  me.  The  defendant  leveled  the  gun 
on  Percy;  he  held  it  in  a  position  to  shoot. 
I  don't  know  whether  he  held  it  to  his  shoul- 
der; held  It  up  like  that  I  heard  Percy 
call  to  the  defendant  When  he  rods  up,  he 
had  not  done  anything." 

Patrick  Mullen,  a  passenger  on  the  stage 
driven  by  Gard,  testlfles  that  he  saw  the 
defendant  in  Higbland  Valley,  and  the  de- 
fendant and  three  others  were  riding  pretty 


fast,  and  rode  np  higher  than  the  road  on 
the  hUl  and  turned  down  and  made  a  short 
cut  in  front  of  the  stage  and  made  a  bait 
"I  saw  James  Percy  at  the  fence.  When 
the  defendant  and  the  others  rode  down, 
two  of  them  had  guns  pointed,  and  two  oth- 
ers got  off  their  horses.  The  parties  appear- 
ed angry,  of  course.  The  horses  of  two  of 
them  who  leveled  guns  at  Percy  were  side  by 
side,  and  I  saw  the  Percy  boys  coming  at  a 
quick  walk  towards  them,  and  the  two  others 
got  off,  seemingly  to  hold  them  back,  and 
they  kept  their  guns  pointed  uutU  the  man 
who  done  the  talking  ceased,  and  they  drove 
away.  We  Just  got  there  together.  When 
we  got  up  there  and  stopped,  the  Percys 
were  up  about  to  where  the  defendants  yr«e. 
I  thought  as  he  came  forward — but  I  am  not 
certain  what  he  said ;  I  know  he  talked.  I 
think  I  heard  him  say,  'Xou  go  back  into 
that  hole.'  I  think  I  heard  that  word.  I 
am  not  certain;  my  best  recollection  Is  he 
said  to  Percy,  'You  get  back  into  that  hole.' 
The  Percys  kept,  on  advancing  towards  the 
defendant  up  to  the  time  he-  pointed  the 
ffun  at  them ;  the  guns-  were  pointed  at  that 
lime.  They  came  forward  a  little  after  the 
guns  .were  pointed  at  them." 

Aaron  Donnelly,  who  was  working  with 
the  Percy  brothers,  testlfles  that  Percy  did 
not  have  any  gun  qr  weapon  with  him. 
"Walter  Percy  did  not  have  any  gun  or  weap- 
on. James  Percy  was  on  his  ranch  or  laitd 
at  the  time  the  defendant  and  his  party 
rode  up  there.  The  defendant  and  those 
with  him  on  horseback  ran  right  up  there  in 
a  rush  where  the  Percy  boys  were;  they 
stopped  suddenly.  The  Percys  did  not  go 
away  from  the  fence;  they  stayed  right  at  the 
fenc&  They  were  working  on  it.  I  don't 
think  there  was  any  ditch  there  towards  the 
road.  I  don't  know  of  any,  if  I  remember 
right.  I  was  about  150  or  175  yards  away. 
I  could  hear  the  Percys  Calking.  I  couldn't 
understand  any  of  the  conversation;  I  was 
too  far  off.  I  didn't  hear  the  Percys  shout  and 
attract  my  attention.  When  the  defendants 
reached  the  road,  the  Percys  were  still  mend- 
ing fence,  and  the  stage  came  up  about  that 
time." 

Walter  Percy  testlfles:  "What  attracted 
my  attention  to  the  defendant  that  day  was 
that  he  came  over  there  and  drawed  a  gun 
on  my  brother.  I  was  there  when  be  drew 
the  gnn.  Those  three  other  men,  his  brother, 
and  these  other  two  fellows  accompanying 
him  at  the  time.  They  came  on  aorseback, 
with  rifles;  two  of  them  oad  rifles,  and  two 
of  them  had  six-shooters.  They  came  at  a 
pretty  lively  gait  Before  the  defendant  and 
the  parties  with  him  came  there,  we  were 
building  fence,  a  barb  wire  fence — rebuilding 
It,  fixing  It  up.  Donnelly  was  working  there 
that  day.  I  observed  that  the  defendant 
cocked  the  gun  at  the  time  he  Jield  it  on  my 
brother.  At  that  time  he  said — he  throwed 
his  gun  down  on  him  and  told  him  to  throw 
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nil  his  hands  arid  ^id,  '^ou  son  of  aTJltch, 
I  will  shoof  you' — somethlhg  of  that  Wad; 
He  thrdwed  his  gun  down  on  him  and  cocked 
It  at  the  same  tiin^.  It  was  a  Winchester 
rifle.  At  the  time  be  cocked  the  gm  and 
lereled  It  on  my  brother,  he  said  he  enme  to 
shoot  biin,  and  threw  the  rifle  down  on  him, 
bussing.  He  done  a  good  deal  of  cussing; 
called  him  a  son  of  a  bitch,  and  said  he  had 
come  there  for  that  purpose,  and  he  had  bis 
gtm  with  him. '.  One  of  the  parties  who  got 
off  thelt  horilies'  made  a  rush  at  me  with  his 
quirt,  going  to  hit  me  with  it.  I  hacked  up 
and  raised  the  shorel  up — I  had  a  shovel  In 
my  hand — and  h^  stepped  back.'  He  made  a 
rush  at  me,  and  said,  'I  will  get  you  some  of 
these  — '-»:'  I  ]t(St  raised  the  shovel,  and 
he  stepped  ba<^.  My  brother,  lames  Percy, 
when  the' parties  rode  up,  had  tt  hatamer  in 
his  hand,  and  I  had  a  shovel;  w6  were  fixing 
the  fence.'  My  brother  nor  I  had  any  other 
weapon  there  with  vH.  '  I  observed  the  stage 
drive  up  there  on  that  day.  I  was  acquaint- 
ed with  the  parties  who  were  on  the  stage. 
T  judge  the  party  who  got  off  the  horse,  who 
accompanied  the  defendant,  w-as  off  about  15 
or  20  feet  from- me  whehhe  got  off  his  horse 
and  made  the  attempt  to  strike  me.  When 
the  defendant  and  the  other  parties  were  ap- 
proaching my  brother  on  horseback,  my 
brother  hollered  to  Luis,  as  they  were  «rm- 
Ing  that  direction,  something  about  the  sheep 
being  In  there.  He  said  to  Luis,  'I  want  to 
see  you  a  minute,  Luis.'  tly  land  lies  on 
both  sides  of  the  road  with  reference  to  the 
way  the  parties  wexe  coming;  the  road  gK>e8 
through  my  land.  I '  said  iny  brother  had 
shouted  to  Luis  to  come  over  there;  that  be 
wanted  to  speak  to  him;  but  the  defendant 
was  comtng  In  our'  direction  when  he  shout- 
ed. He  was  upon  the  hill,  kind  of  coming  In 
ail  angling  shape  roimd  the  hill.  He  'was 
prdbaWy  100  yArds  or  more  away.  The 'de- 
fendant rode  right  across  the  road,  and  the 
minute  he  got  across  the  road  he  tbrowedhis 
gun  down  on  him.  'My  bi*other  at  that  time 
had  a  hanrmer  Ito  his  hand,  nailing  the  sta- 
•ples,  and 'I  had  a ■  shovel  tn  my  hand.  My 
brother  was  a^' the  fence,  nailing  staples. 
1  stated  "he''8tepi)ed  across  the  gully,  along 
the  fen^e,'  aiid  he  walked  up  the' fence  and 
went  acttess-  the  gully  and  met  the  defendant, 
and  the  d^fieudant  threw  the  gun  down  on 
him.  The  stage  was  the*e  At  that  time.  The 
defendant  was  right  In  front  of 'tU«  leaders 
}nst  below  the  road  when  he  did  this,  right 
in  front  of  the  stage,  end  he  "cocked  his  gun. 
I  heard  it  click.  Was,  I  Judge,  about  15  or 
20  feet  from  him  when  I  heard  ft  click.  Wai- 
ted' Thompson  was  thet>e  at  that  time  on 
Ijorseback.  He  dame  up'  Just  as  the  stage 
'Stopped.  The  defendant  spoke  to  my  broth- 
'er;  told  htm  to  throw  up  his.  Iwnds.  I 
■ebuidn't  sayi  that- h*  told  him  to*  stop,  too. 
He  said,^  'Throiv  ap  your  hands.'  He  dldnt 
say,  'Stay  right  there.'  IHdn't  say,  'Go  iMiek 
Into  that  Iiole.'  Didn't  say  anything  of  that 
Jdad,  only  cussing  1dm.     I  noticed  certain 


pftrtles  on  tlte  s&gei  t 'n6t!c«d  Mr.  OaM  and 
Mr.  MoIIens.  They  were  right  tliei'e  when 
tSiis  affair  happened,  right  there.  I  mean 
the  stage  come  right  there  in  the  road.  LaiIb 
sat  right  on  his  borse  right  btilow  the  road, 
right  in  front  of  the  leaders." 

James  Percy,  the  complaining  'Witness, 
among  other  things,  testifies  that  he  was  a«- 
qutilnted  with  the  defendant,  had  known  him 
for  five  or  six  years,  and  saw  him  on  the 
29th  of  Aprn,  1911.  He  was  riding  along  the 
road  by  the  f^nce  he  was  fixing.  There  were 
with  htat  three  otiter  men  that  were  employ- 
ed by  Um;  they  were  traveling  horseback. 
"At  that  time  the  defendant  throwed  his 
gun  on  me,  his  Winchestw,'  him  and  another 
man  that  was  'with  him.  The  two  parties 
at  that  time  leveled  their  guns  at  me.  I  ob- 
served that  the  defendant  cocked  his  gnn  at 
tiiat  time.  I  couldn't  say  that  the  other  fel- 
lows did;  but  Luis  did  his.  He  cocked  it 
with  his  finger  when  he  throwed  it  to  his 
shoulder;  he  just  piuUed  the  trigger  l>ack. 
The  otiier  party  wtio  pbhited  his  gnn  was 
right  alongride  of  the  defendant;  the  horses 
standing  aide  by  side.  I  didn't  observe 
whethet  the  other  party's  gun  was  loaded  or 
cocked,  or  not  I  did  not  have  any  gnn  with 
me  on  that  day.  I  was-  about  10  feet  from 
the  defendant  about  thetime  he  had  bis  gun 
in-  his  hand,  and  on  horseback,  pointed  at 
me.  I  spoke  to  the  defendant  when  be  was 
riding  down  the  hillside  towards  me.  I'  saw 
him  comihg  alohg  the  hillside,  and  saw  that 
he  had  ft  rifle  in  his  hand,  and  I  spoke  to  him 
then,  when  t  saw  him  coming  in  that  way. 
I  told  the- defendant  I  'wanted  to  see  him.  I 
did  not  shout.  This  was  when  he  was  prob- 
ably 100  br  160  feet  away  coming  diredSy 
towards'  me.  I  stuped  across  that  ditch.  It 
is  ft  little  ravine.  Tt  hfts  no  ditch  to  it.  It 
is  just  ft  little  ravine;  and  I  stepped  across 
It.  I  had  a  hammer  in  my  hand.  I  held 
the  hammer  the  sft-me  as  any  man  would  hold 
a  hammer,  tn  my  hand,  right  by  the  handle. 
I  canie  towards  the'  defendant.  I  stepped 
across  the  ravine  towards  him.  The  defend- 
ant, at  that  time,  was  right  at  the  road;  he 
came  right  across  the  road.  He  probably 
came  a  foot  or  two  across  the  road.  I  heard 
the  gun  cocked;  heard  it  dick.  I  wa^  away 
from  the  6tage  the  length  of  a  f our-horise 
team  when  the  gnn  was  cocked.  ■  It  was  a 
Winchester  rifle.  I  don't  know  how  long  the 
defendant  remained  pointing  his  gun  at  me, 
probably  10  minutes,  something  about  like 
that.  He  kept  ftat  his  shoblder  all  the  time; 
kept' It  pointed  dlrecflly  at  me;  kept  it  cocked 
with  bis  finger  on  the  trigger.  I  didn't  hear 
any  report,  if  lie  shot  it.  I  saw  him  ride 
off.". 

Walter  Thompson  testifies  that  he  was  rid- 
ing along  the  road  when  h«  saw  tbe  defend- 
ant and  the  other  parties  riding,  and  saw 
them  stop  at  the  ranch,  and  that  they  got 
some  grxas,  and  then  they  rode  on.  "I  ob- 
served the  defendant  and  the  parties  who 
were  wlthhim  after  they  left  the  ranch.    I 
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seen  them  at  the  right  at  the  fence  line  of 
James  Percy,  a  little  west  of  the  Percy  ranch 
—of  the  residence  of  the  Percy  ranch.  I 
observed  that  the  defendant  had  a  .gun,  rifle, 
pointed  towards  James  Percy,  like  this, 
which  was  cocked.  At  the  time  the  defend- 
ant rode  up  there,  just  at  the  time  he  rode 
up,  I  wasn't  there  until  Just  a  minute  or  two 
after  he  rode  up;  but  when  I  did  ride  up 
they  were  stopped,  and  then  I  heard  him 
make  a  statement  They  were  quarreling 
«Ter  the  range.  He  made  kind  of  threaten- 
ing statements,  and  all  kinds  of  language. 
He  threatened  to  kill  him;  that  is  what  he 
said." 

The  defendant  In  the  case  testified,  among 
other  things,  that  he  was  marking  lambs  at 
the  corral,  and  there  were  with  him  Roman 
Bariassara,  Tlmoteo  Obelta,  and  Urbano 
Obelta  and  the  sheep  herder,  who  was  herd- 
ing the  bunch.  "I  went  up  the  road  that 
morning  after  they  let  me  know  what  was 
going  on.  When  I  got  this  Information,  X 
told  the  other  boys  helping  me:  'You  fellows 
come  up  with  me  and.  stop  those  fellows  driv- 
ing them  sheep.  If  we  don't,  they  will  have 
them  mixed.'  And  they  said:  'Yes;  we  will 
go.'  First  we  went  up  past  the  ranch.  Wlien 
we  passed  the  ranch,  we  stopped  at  the  ranch 
and  got  a  saddle.  One  of  them  was  riding 
bareback.  We  were  going  fast  when  we 
were  going  up  to  the  ranchhouse.  I  went  in 
the  direction  of  the  sheep  after  I  left  the 
road.  I  know  James  A.  Percy  there,  the 
prosecuting  witness.  When  I  first  saw  hhn, 
I  been  pretty  near  a  quarter  of  a  mile  from 
him.  I  did  not  go  over  where  he  was,  I 
was  going  In  the  direction  of  the  sheep.  He 
says,  'Luis!'  I  didn't  understand  anything 
else.  I  didn't  notice  blm  wave  his  arms. 
When  he  yelled  'Luis,'  I  Just  turned  around 
and  went  down  where  he  was.  When  I  got 
in  by  the  road,  he  quit  his  fence — working  on 
the  fence — coming  towards  me,  passed  a  lit- 
tle washout,  and  came  across  that;  he  come 
right  fast  to  me.  At  that  time  Percy  came 
straight  to  me,  and  wh«i  he  got  about  25  or 
30  feet  I  told  him,  'You  stop,  please.'  He 
was  coming  on  here;  then  I  had  my  gun,  and 
I  told  blm,  'You  hold  your  hands  up.'  I  was 
afraid  be  had  something  in  his  hands,  and  I 
didn't  know  what  it  was;  had  it  behind  him. 
He  raised  his  hands,  and  I  saw  It  was  a 
hammer.  X  saw  the  stage  pass^-passed  the 
stage  on  the  road;  and  the  stage  came  there 
about  three  or  four  minutes  after  we  got 
there,  I  think.  As  to  what  took  place,  Just 
as  I  said,  he  stopped,  I  took  my  gun  down, 
and  he  tried  to  get  In  around  after  some- 
thing; and  I  don't  know  who  the  other  par- 
ty was  after,  that  told  him  to  stay  back.  He 
•aid:  'I  'aint  got  anything,  I  'aint  got  no 
gim  here.'  He  went  on  and  got  something, 
nails  or  something,  and  went  to  the  fence; 
then  he  was  talking,  and  he  was  right  there 
at  the  fence,  and  I  start  in  talking  to  him, 
and  I  told  him  to  quit  driving  my  sheep  out 
in  the  free  range;   he  didn't  have  any  busi- 


ness to  do  that;  and  if  he  got  anything  to  do 
agin  them,  he  can  do  it  by  the  law.  And 
then  he  turn  again  to  his  fence.  I  told  him 
to  quit  driving  my  sheep;  he  didn't  have 
any  business  to  do  that.  He  told  me  I  didn't 
liave  any  business  to  keep  those  sheep  there. 
He  owned  this  land.  I  says:  'Well,  you  own 
that  land;  but  I  got  to  have  some  country  to 
go  through  with  the  sheep.'  I  had  a  little 
Winchester  rifle;  it  wasn't  loaded.  I  did 
not  say,  'You  son  of  a  bitch,  I  will  kill  you.' 
I  never  said,  'I  will  shoot  you.'  I  am  positive 
I  did  not  use  that  language.  James  Percy 
did  not  say  anything  to  me  before  I  told  blm 
to  stop.  The  first  time  I  toid  him  to  stop 
he  didn't  do  It.  After  a  couple  of  steps  more, 
I  told  him  to  hold  his  hands  up,  because  I 
was  afraid  of  him." 

Roman  Bariassara  testified  that  he  was 
one  of  the  party  who  was  with  the  defendant 
on  April  29th.  "After  we  reached  the  place 
where  the  men  were  fixing  the  fence,  Mr. 
Percy,  the  man  here,  was  coming  towards 
Luis,  and  Luis  told  him  to  stop.  Percy,  at 
that  time,  had  some  object  or  some  tool  In 
his  hand.  I  could  not  tell,  when  I  first  saw 
him,  what  he  had  in  his  hand.  Luis  told  him 
to  raise  his  hands  or  stop,  and  then  pointed 
the  gun  at  him." 

Urbano  Obelta  testified  to  practically  the 
same  state  of  facts  as  the  previous  witness, 
and  likewise  Tlmoteo  Obelta. 

There  is  some  evidence  as  to  the  bad  rei>- 
utatlon  of  the  prosecuting  witness.  This  is 
the  material  and  essential  evidence  that  was 
Introduced  as  to  what  took  place  leading  up 
to  and  at  the  time  the  assault  is  alleged  to 
have  occurred. 

[1-7]  The  trial  court  Instructed  the  Jury: 

"That  a  mere  threat  or  menace  to  do  vio- 
lence, without  any  overt  attempt  to  do  vio- 
lence, is  not  an  assault;  that  an  apparent  ef- 
fort to  do  violence^  without  the  existence  of 
a  present  ability  at  the  time  to  do  the  vio- 
lence apparently  attempted,  would  not  be  an 
assault;  and  that  a  gun  is  not  a  deadly 
weapon,  within  the  meaning  of  the  statute, 
unless  it  is  loaded;  consequently  in  this  case, 
in  order  that  you  may  find  the  defendant 
guilty,  you  must  find  beyond  a  reasonable 
doubt  that  he  pointed  and  aimed  a  loaded 
gun  at  the  complaining  witness,  James  A. 
Percy,  within  a  distance  at  which  the  gun,  if 
discharged,  could  have  committed  a  violent 
injury  upon  the  person  of  the  complaining 
witness,  and  that  the  defendant  unlawfully 
attempted  to  commit  such  injury  by  means  of 
such  gun. 

"You  are  instructed  that  a  loaded  gun  is 
one  tliat  has  powder  and  a  missile  in  the  bar- 
rel thereof,  so.  that  if  the  hammer  was  cock- 
ed, and  the  trigger  pulled,  the  grun  would  be 
discharged.  The  mere  fact  that  the  rifle 
held  by  the  defendant  bad  cartridges  in 
fhe  magazine  does  not  make  it  a  loaded 
rifle." 

These  two  instructions  were  evidently 
bused  upon  the  provisions  of  section  ,6721^ 
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Rer.  Codes,  which  proTldeg  as  follows:  "An 
aflsanlt  Is  an  unlawfal  attempt,  coupled  with 
a  present  ability,  to  commit  a  violent  Injury 
on  the  person  of  another." 

It  woald  seem,  by  the  provisions  of  this 
statute,  tlMt  it  was  the  intention  of  the  Leg- 
islature in  defining  the  crime  of  assault  that 
the  offense  should  consist,  not  only  in  an  un- 
lawful attempt  to  commit  a  violent  injury 
upon  the  person  of  another,  bnt  that  such 
unlawful  attempt  to  commit  a  violent  injury 
must  be  coupled  with  a  present  ability  to 
commit  such  injury.  Applying  this  statute 
to  the  evidence,  and  under  the  Instructions 
of  the  trial  court  given  to  the  Jury,  it  was 
necessary  for  the  Jury  to  find  from  the  evi- 
dence that  the  appellant  made  an  unlawful 
attempt,  coupled  with  a  present  ability,  to 
Commit  a  violent  injury  on  the  person  of 
the  prosecuting  witness,  the  person  named  In 
the  InformatloTi.  The  appellant  contends 
that  the  evidence  wholly  falls  to  show  that 
the  drawing  of  the  gun  upon  the  prosecuting 
witness  and  the  threatening  to  shoot  him 
was  an  assault,  because  the  only  evidence  in- 
troduced In  the  case  with  reference  to  the 
ability  to  commit  the  injury  shows  the  gun 
was  unloaded  at  the  time  it  was  drawn  and 
the  threat  made.  The  only  direct  evidence, 
as  we  have  shown,  with  reference  to  whether 
the  gun  was  loaded  at  the  time  It  was  drawn 
and  the  threat  made  is  the  statement  made 
by  the  defendant,  whUe  upon  the  witness 
stand,  that  the  gun  was  not  loaded.  No  oth- 
er witness  testified  with  reference  to  whether 
the  gun  was  or  was  not  loaded.  If  the 
statement  made  by  the  defendant  was  true, 
and  the  gun  was  In  fact  not  loaded,  then 
the  assault,  though  unlawful,  was  not  cou- 
pled with  a  present  ability  on  the  part  of 
the  defendant  to  commit  the  injury. 

The  state  of  California  has  a  statute  iden- 
tical with  that  of  this  state;  and  In  con- 
struing that  statute  the  Supreme  Court  of 
that  state,  in  a  well-considered  decision  ren- 
dered by  the  court  in  the  case  of  People  v. 
Sylva,  143  Cal.  62,  76  Pac.  814,  says:  "That 
the  defendant,  while  standing  in  the  hall  of 
the  house,  at  a  distance  of  over  15  feet  from 
Plstolesl,  pointed  a  gun  at  him,  in  a  position 
indicating  an  intention  to  shoot,  saying  to 
Plstolesl,  'I  will  shoot  you  if  you  don't  get 
out  of  the  bouse,'  and  that  at  that  time  the 
deputy  sheriff,  who  was  near  Plstolesl,  closed 
the  door.  This  constituted  the  only  ai^sault 
that  was  made,  and  these  facts  are  substan- 
tially admitted  by  the  defendant  in  his  tes- 
timony. There  was  no  attempt  to  use  the 
gun  as  a  weapon,  otherwise  than  by  firing  it, 
and  it  was  not  in  fact  fired.  The  only  seri- 
ous dispute  concerning  any  evidence  in  the 
case  was  over  the  questions  whether  or  not 
the  gun  was  loaded,  and  whether  or  not 
there  was  any  attempt  to  discharge  it  Un- 
der these  'circumstances,  it  must  be  conceded 
that,  If  i3xb  gun  was  not  loaded,  there  was 
no  assault,  either  with  a  deadly  weapon  or 


otherwise.  PointlBg  ian  unloaded  gun.  at  an- 
other, accompanied  by  a  threat  to  discharge 
it,  without  any  attempt  to  use  it,  exc^t 
by  shooting,  does  not  constitute  an  assault. 
There  is  in  such  a  case  no  present  ability  to 
commit  a  violent  injury  on  the  person  threat- 
ened, in  the  manner  in  which  the  injury  is 
attempted  to  be  committed." 

The  rule  announced  in  Pebple  ▼.  Sylva  has 
been  also  announced  in  the  following  cases: 
State  V.  Napper,  6  Nefv.  113;  State  v.  God- 
frey,' 17  Or.  800,  20  Pac.  626,  11  Am.  St  Rep. 
830;  Chapman  v.  State,  78  Ala.  463,  56  Am. 
Rep.  42;  Klein  v.  State,  9  Ind.  App.  365,  36 
N.  E.  763,  S3  Am.  St  Rep.  854;  State  v. 
Sears,  86  Mo.  108;  Fastbinder  v.  State,  42 
Ohio  St  341;  McConnell  v.  State,  25  Tex. 
App.  329,  8  S.  W.  276;  TInderhill  on  BM- 
dence,  ii  352,  353,  354.  All  these  cases  dear- 
ly announce  the  rule  to  be  that  ft  the  evi- 
dence shows  that  the  gun  xMlnted  at  the  as- 
saulted party  is  unloaded,  although  threats 
are  made,  there  is  not  only  an  absence  of 
a  present  ability  to  commit  violent  injury, 
bnt  there  is  also  an  absence  of  an  intent  to 
inflict  a  bodily  injury,  because  the  party- 
charged  can  have  no  Intent  to  inflict  bodily 
injury,  knowing  at  the  time  the  gun  is  drawn 
that  the  same  is  unloaded,  and  that  no  Injury 
can  be  inflicted  because  of  the  inability  to 
discbargie  the  same.  This  rule  of  law  nec- 
essarily means  the  proof  must  show  an  intent 
and  also  a  present  ability.  We  think  that 
the  above  is  the  correct  rule  of  law,  notwith- 
standing the  fact  that  there  are  cases  hold- 
ing that  the  pointing  of  a  rifle  at  another, 
with  a  threat  to  use  it,  is  of  itself  evidence 
of  intent  to  inflict  a  violent  injury  and  evi- 
dence of  ability  to  commit  such  injury. 

[4]  This  brings  ua  to  a  consideration  of 
the  question  whether  the  evidence  is  suffi- 
cient to  Justify  the  Jury  in  concluding  that 
the  rifle,  drawn  by  the  appellant  upon  the 
prosecuting  witness,  was  loaded.  In  arriv- 
ing at  the  conclusion  that  the  rifle  was 
loaded,  the  Jury  had  a  right  to  consider  all 
the  facto  and  circumstances  of  the  case. 
The  Jury  had  a  right  to  take  into  considera- 
tion the  fact  that  the  appellant  was  inform- 
ed that  persons  -were  using  dogs  and  chasing 
sheep  trailing  from  the  corral  where  the 
appellant  was  working  up  to  the  mountaiiiB, 
and  the  appellant's  actions  upon  such  in- 
formation, and  the  calling  to  his  assistance 
other  parties  and  their  equipment  with  fire- 
arms in  going  from  the  corral  to  the  place 
where  the  sheep  were,  and  the  manner  in 
which  they  proceeded  there,  and  their  ap- 
proach to  the  place  Where  the  proseciiting 
witness  was,  and  the  opportunity  of  the  tit>- 
pellant  and  the  other  parties  to  observe  the 
fact  that  the  prosecuting  witness  was  en- 
gaged upon  his  own  lands  In  a  civil  and 
quiet  way,  and  that  upon  their  approach  the 
prosecuting  witness  came  in  their  direction, 
and  In  doing  so  had  no  dangerous  or  dead- 
ly weapon  upon  his  person,  and  that  the 
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ptosieating  ^Krttnebs  nutde  Bb  fflttfeats  agalaist 
tbe  appellant' or  any  ^thfer  perocm,  nor  -cSr' 
btt>lted  ally '  dangerouB  or  deailly  weapon,  or 
showed,  any  disfiositlon  to  assault  or  In  any 
way  tnjure  the  appellant  or  any  o£  those 
accompanying  him.  There  Is  no.confllct  what- 
ever In  the  evidence  that,  tbe  prosecuting 
witness,  at  the  time  the  gun  was  drawn  and 
the'  tlireat  made  by  the  appellant)  In  no  way 
provoked  the  app^ant,  or  made  any  tbreata 
or  offered  any  insult  to  the  appeUaut,  or.  in 
any  way  intimidated  or  aggravated  tbe.  op- 
pellant,  or  made  any  demonstration,  or  man' 
Ifested'  avy  intent  to  do  any.  injury  to  tbe 
appellant  or  those  associated,  with  him.  The 
appellant  drew  bis  gun  upon  the  prosecuting 
witness'  and  commanded  blm  to  throw,  up 
his  arms,  and  made  the  threat  that  be  would 
shoot  him. 

.Ther«  js  buit  one,  C(Htclu8lon,  however, 
tlxat  can  be  drawn  from  the  facts  of  the 
awellant  from  the  Uroe  he  first  received 
the  information  '  and  started  to  the  place 
where  the  sheep  were,  and  that  la  that 
the  appellant  was  excited  and  angry,  and 
left  bis  place  prepared  to  make  a..violeDLt 
assault,  and  that  this  condition  of  mental 
anger  evidently  existed  from  tbe  time  be 
left  tbe  corral  until  the  Instant  when  the 
defendant-  ra^ed  iiis-gun  and  .d)zeated  It 
toward.'  the.  prosecuting  witness  and  threat- 
ened to  shoot  him;  the  malice  aod  feeling 
clearly  appear,  and  that  it  was  the  inten- 
tion of  the  appellant  to  execute  his  threat 
at  the  time  he  drew  his  gun.  The  appear- 
ance of  the  stage,  however,  at  that  moipent, 
and  tbe  persons  present,  may  have  checked 
his  recklessness  and  prev^ted  the  conse- 
quences that  might  follow.  The  conduct  of 
tbe  appellant  04  that  oo^aslon,  and  the-  lan- 
guage used,  was.  such  a»  cannot  be  Justified 
bjr  tbe  law.  Tbq  only  conclusion  that  the 
{ff^secuting  witness  or  the  Jury  could  arrive 
at  was  that  the  appellant  was  looklqg  for 
trouble,  and'  that  he  was  ready  to  do  his 
share  of  the.  fighting  when  he  drew  his '  gun 
upon  ttko  prosecuting,  witness,  and  that  .be 
^aa  the  aggressor. 

.  Considering  all  these'  facts  and  circum- 
stances, and  the  motive  and  purpose  of  tbe 
ai^ellant  from  tbe  time  be  left  hia  corral 
to  the  time  h^  pulled  the  gun  on  the  prose- 
cuting witness,  the  only  reasonable  and  com- 
.mon-sense  view,  that  can  be  taken  of  ^uch 
facts  and  the  inference,  drawn  therefrom 
establishes  the  conclusion  that  the  gun  was 
.i^aded;  and.  the  Jury  bad  a  right  to.  iict 
.upon  thes^  facts  and  cirqumstancee  and  con- 
. elude  that  the  sta,temen,t  made  by  the  ;api)el- 
j^Qt  that  the  gun  was.  qot  loaded  was  sot 
.true.  ,We  do  not  think  that  this  court  would 
()e  Justified  in  saying  that  the  bald  state- 
ment of  the  aj>p<^lant  that  the  gun  was  not 
!  loaded  is  suiB|qient  to  overcome  the  evidence 
offered  on  the  part  of  the  state,  showing 
facts  and  circumstances  and  tbe  acts  and 
.conduct.  o|:.  the  appellant.^  .    .    ,■ 

It  is  apparent,  when  the  evidence  is  care-' 


fuUy  examined,  that. tbeee  was  no  hostile  nor 
tion  on  the  part  of  the. prosecuting  witness 
which,  induced  oc  Justified  the  defendant  in 
drawing  the  gun  and  ntaking  the  threajt  to. 
shoot,,  or  that  tbe  acts  of  the  prosecuting  wit- 
ness w^re  of  aach  a  laaA^r^.i^s  to  Justify  the 
defendaat  ip  acting  in  tbe  mamter  in  which 
tVB:  did  act,  in  aelfrdefense,,  Tbe  testimony 
at  the  persons  ^bo  were  on  the  stage  and 
persons  disintereated  in  any  controversy  be- 
tween the.  .defendant  and  the  prosecuting 
witness, '  Is  aU  tD  the  effect  that  the  defend- 
ant and  those  accompanying,  him  were  Armed 
and  mounted,  and  that  they  ^tode  .rapidly 
down  to  the  place  where  the  prosecuting 
witness  was,  and  that  at  thattipie  the  pros-, 
ecuting  witness  was  engaged  in  mending 
his  fence  on  bis  owa  premises,  and.  that 
there  was  no  hostile  demonstration  .or  angry 
worda  or- threats  on  tbe  part  of  the  prosecut- 
ing witness;  and  with  such  conditions  exist- 
ing the  assault  made  by  tha  defendant  was 
certainly  unprovoked  and  unjustifiable. 

Mr.  Underbill  on  Criminal  Evidence,  in 
section  6,  lays  down  the  general  rule,  which 
has  been  approved  by  this  ,cc>urt  in  .State 
V.  Levy,  9  Idaho,  488,^  75  Pac.  2^,  as  fol- 
lows: "Circumsubautlal  evidence  alone  is 
enough  to  support  a  verdict  of  guilty  of  the 
mo^  beli^us  crime,  provided  the  Jury-  might 
.believe,  beyond  a  reasonable  doubt,  that  the 
accuse^  ia  guilty  upon  the  evidence.  No 
greater  degree  of  certainty  in  proof  is  re- 
quired where  the  evidence  la  all  ciccumstan- 
tial  than  where  it  is  direct;  for  in  either 
case  tbe  Jury  must  be  co.Dvinced  of  tbe  pris- 
oner's gnllt  beyond,  a  reasonable  doubt 
They  are  bound  hy.  theif  oath  to  render  a 
verdict  upon,  all  tbe  evidence; ,  and  the  law 
makes  no  distinction  between  direct  evidence 
of  a  fact  and  evidence  of.  clrcumstancea 
from  which  tlie  existence  of  the  fact,  may 
be  Inferred,  f  *  *  The  first  duty  of  the 
jury  la  to  determine  car^ully  upon  all  the 
testlniony  as  atated  by  tii^ ., witnesses  wheth- 
er the  incriminating  circumstances,  from 
which  they  may  infer  guilt,  are  proved  be- 
yond a  reasonable  dpubt.  No  general  rule 
can  or  should  be.  laid  .dow)^  as  to  what  coa- 
stitntea  proof  of  clrcumstBa<^  in  any  par- 
ticular case.  Gaph  case  is  a  rule  unto  it- 
self, and  is  to  be  determined  up^n  }ta  peco- 
liaiT  clroumstances." ' . 

It  is  perfectly.,  apparent  that  the  appellant 
was. enraged  toward  the  prpsecoting  witness 
from  tbe  time  be  left  the. corral. up  to  the 
time  he  puUqd  the  gun,  upon  the  prosecut- 
ing witness,  aifd  that  be  drew  tb{e  gun  in  a 
way  to  indicate  tliat  tbe  gun  was  loaded, 
because,,  if  the  gun  was  not  loaded,  then 
his  statement  that  he  would  shoot  the  prose- 
cuting witness  had  no  meaning  whatever. 
His  declaration  at  that  tim^  to  the  prosecut- 
ing witness  was : a.  clear  and  positive  declar- 
ation that  the  gun  was  loaded,  and  that  tact 
contrpverts  his  statement  upon  the  witness 
^tax^d;  for  tb;^  Jnry  bad  a  right  to  conclude 
tiiat  when  he  made'  such  latter  atatemeut  be 
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wM  not  teUlBg  the  tfntii,  «8iieelaUr  is  view 
of  that  statement  and  the  otber  facta  asd 
dBtmmstanees  of  tb«  caae.  AU  tbe  facts  and 
drcmnstancea  had  a  tendency  to  prove  that 
the  gun  was  loaded;  and  It  was  vith  the 
jury  to  aay  whether  this  evidenoe  satisfied 
tiieir  minds  beyond  a  reasonable  donbt 
Whether  the  gain  was  loaded  was  a  qnestioa 
of  fact  for  the  Jory;  and  In  deciding  this 
question. the  Jury  had  the  right  to  deter- 
mine the  credibility  of  the  witness.  We 
think  there  were  facts  and  circmnstances 
Mffldent  to  Justify :  the  implied  finding  that 
the  gun  was  loaded- '  People  v.  Montgomery, 
16  Cal.  App.  315,  M4:  Pac  792;  J«hn  Grow 
T.  State,  41  Tex.  4#8. 

[I]  It  Is  urged  qpon. the  part  of  the  ap- 
pellant that  the  trial  court  erred  tin  refusing 
to  give  an  Instruction,  requested  by.  the  ap^ 
pellaat,  aa'f«UowB:  'VPefore  yon  are  entitled 
to  find  the  delendapit.  goilty,  yon  must  find 
from  the.  evidence^  beyond  a  reasonable 
doubt,  that  thei.gqn  pointed  by  defendant  at 
James  A.  Percy  .was  a  loaded  gun,  and  that 
there  was  an  attemjpt  on  the  part  of  tite  de- 
fendant t»  discharge  it,"  The  substanoe  <tf 
this  Instruction  was  given  by  the  court  in 
the  Instiactlon  to  tbe^ury.ias  follows:  "Con- 
seQuently  in  this  case.  In  order  that  you  n^ay 
find  the  defendant  guilty,  you  must  find  be- 
yond a  reasonable  doubt  that  Jle  pointed  and 
aimed  a  loaded  gun  at  the  complaining  wit- 
ness, James  A.  Plercy,  within  a  distance  at 
which  a  gua,  if  discharged,  could  have  com- 
bittted  a  vicrtent  -  inj.ovy  upon  tb^  person  of 
tile  eomplalning  witatasa. .  and  that  the  der 
f endant  attempted  unlawfully  to  commit  such 
injury  by  means  Of  racb  gun."  It  will  thus 
be  seen  that  the  instruction  given  tells  the 
Jury  that  they  must  find:  beyond  a  reasonable 
donbt  that  the;deCendant  pointed  and  aimed 
a  loaded  gun  at  the  complaining  witness, 
which  is,  in  substance,  the  samfe  as  the;  In- 
struction requested  by  the  defendant 

[II]  During  the 'trial  Witnesses  were  pro- 
duced by  defendant,  who  testified  to  the  gen- 
eral reputation  of  tiie  prosecuting  witness,  in 
the  community  in  which  he  resides  for 
peace,  and  such  witnesses  testified  that  it 
was  bad.  This  o^dence  Is  somewhat  indef- 
inite, and  the  defendant  reitaested  the  court 
to  give  to  the  jury  the  following  instruction: 
"The  fact,  if  It,  be  a  fact,  that  James  A. 
Percy's  reputation  for  peace  and  quietude  in 
the  community  where  he  lived  was  bad  may 
also  be  considered  by  you  as  evidence  tend- 
ing to  show  that  said  Pet«y,  and  not  the 
defendant,  was  the  aggressor."  Thia  instruc- 
tion was  refused  by  ,tl>e  trial  «ourt;  but  the 
;court  did  give  to  th*  ^luty  the  followtaig  in- 
j)truction;  "The  testimony .  oCered  as  to  the 
character  of  the  .  complaining  witness  for 
peace  and  quietude  is  admitted  for  the  pur- 
pose of  assisting  you  in  determining  whether 
or  aot  the  complainlnig  witness  gave  the  de- 
fendant reasonable  cause  to  apprehend  such 
danger  as  to  justify  the  defendant  in  draw- 


ing bic.  gua  <m  Vm,  if.  he  diwv  Us  gun  on- 
hlm,  on  the  ground  of  selfidefwse,  a«  de- 
fined in  the  foregoing  inatructiona.  But  if 
you  find  from  the  erldenee  that  the  defend-: 
ant  was  the  aggressor,  and  sought  the  com- 
plaining witoesB  and  drew  his  gun  upon  him^ 
without  any  hostile  demonstration  on  ac- 
count of  aggression  on  the  part  of  the  com-, 
plaining  witness,  then  such  testimniy  (ui  to 
the  character  of  the  complaining  witness  is 
immaterial,  and  affords  no  excuse  to  the  de- 
fendant for  drawing  his  gun  upon  him,  if 
he  did  in  fact  so  draw  hla  gun." 

A  comparison  of  these  two  instruction^ 
clearly  shows  that  the  trial  court  instructed 
the  jury  that  the  evideece  with  reference  tf> 
the  character  of  the  prosecuting  witness 
Should  be  considered  as  tending  to  show 
whether  the  prosecuting  witness  or  the  de- 
fendant was :  the  aggressor,  and,  tf  the  ^de: 
feudant  was  the  aggressor,  then  the  evid^WM 
was  not  .material.  But  it  was  material  foi; 
the  jury  to  consider,  in  determiBlng  tbo 
question  as  to  whether  the  prosecuting  wit- 
ness or  the  defendant,  was  the  Aggressor; 
and  that  was  the  essence  of  the  request.  In 
the  Instruction  requested  by  counsel  for  dO; 
fendant  For  tbia  reason  the  court  <!ommlt- 
ted  no  error  in  refusing  the  reviest  of  the 
defendant. 

The  Judgment,  therefore.  Is  aSlrmed. 

BUIjLIVAN,  J.  (concnrrlng  in  the  general 
conclusion).  I  am  unable  to  concur  in  fwme 
of  the  conclusions  drawn  from  the  evidence 
by  Chief  Justice  STEWART.  The.  erldenee 
does  not  show  that  the  appellant  Iinew  who 
the  parties  were  that  were  dogging  and  runr 
nlng  his  Iambs  and  ewes.  That  fact  was  xth 
ported  to  htm,  and,  having  two  bands  of 
lambs  and  ewes  in  that  vicinity,  he  did  not 
want  the  bands  mixed,i  and-  took  three  of  his 
men  and  went  .Immediately  to  find  the  sheep. 
He  did  not  know  at  that  time  who  had  been 
dogging  and  running  his  sheep,  and  the  eyir 
dence  does  aot  show  that  he  knew  where 
the  complaloing  witness  was  until  saUl  wlb- 
ness  oalled;  to  him,  when  be  was  from  100 
to  30O  yards  away  and  going  in  another. di- 
rection. The  complaining  ^witness  called,  to 
him'  and  told  him  be  wanted  to  see  him,  and 
he  thai  turned  and  rode  'down  In  .the  vicin- 
ity ef  the  oomplalninc  witness;  and.  before 
he  got  to  him  the  <K>n4)lalning;  witness  left 
the  teaee  that  he  was  fixing,  .and  with  a 
hammer  in  his  hand  went  across,  a  ditch 
some  30  or  40  feet  to  meet  the  defendant. 
The  evidence  shows  that  at  that  time  the 
defendant  was  on  hie  horse  and  in  the  high- 
way. The  oomplainlng  witness  continued  to 
advance  toward  the  defendant  untU  he  ax- 
rived  to  within  about  10  feet,  of  him-;  and 
defendant,  knowing  the  fighting  reputation 
of  the  complaining  witness,  according  to  his 
testimony,  threw  his  gun  on  him  and  told 
him  to  atop,  and  not  to  come  nearer.  The 
com^alning  witness  himself  testified  as  f ol- 
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lows:  "I  was  about  10  feet  from  t3i«  defend- 
ant about  the  time  he  had  bis  gun  in  bla 
hand,  and  on  horseback,  pointed  at  me. 
*  *  *  I  called  the  defendant  because  I 
wanted  to  talk  to  blm.  I  was  at  the  fence 
whei  I  called,  and  then,  wben  be  came  down 
towards  me,  I  stepped  ont  towards  the  road 
over  from  the  fence.  I  stepped  across  that 
ditch.  It  is  a  little  ravine.  It  baa  no  ditch 
to  it  It  is  Just  a  little  ravine;  and  I  step- 
ped across  It  I  had  the  hammer  in  my 
band.  I  held  the  hammer  the  same  as  any 
man  would  bold  a  hammer,  In  my  band, 
right  by  the  handle.  I  came  towards  the 
defendant.  •  •  *  The  defendant  at  that 
time,  was  right  at  the  road.  I  came  right 
across  the  road;  he  probably  came  a  foot 
or  two  across  the  road."  This  is  a  part  of 
the  testimony  of  the  complaining  witness, 
and  it  shows  that  be  bad  called  tbe  defend- 
out,  and  then  proceeded  with  his  hammer  in 
his  hand  toward  the  defendant  to  within 
about  10  feet  of  him,  and  then  the  defend- 
ant threw  his  gun  down  on  him  and  told 
blm  not  to  come  nearer. 

A  witness  on  behalf  of  the  state,  by  the 
name  of  Thompson,  testified,  among  other 
things,  as  follows:  "Percy  [the  complaining 
witnees]  was  standing  there  when  the  de- 
fendant was  holding  his  gun  on  him.  They 
were  talking  back  and  forth.  X  said  they 
were  rather  abusing  each  other,  •  •  • 
and  the  defendant  was  holding  blm  back 
with  a  gun."  Why  holding  blm  back  with 
his  gun?  Because  he  was  advancing  on  blm. 
Tbe  evidence  shows  that  the  reputation  of 
Percy  was  bad  for  peace  and  quiet;  that  be 
appeared  to  be  of  a  fighting  disposition ;  and 
having  called  the  defendant  down  to  where 
be  was,  and  proceeded  toward  him  with  a 
hammer  in  his  band  to  within  10  feet  of 
defendant,  before  he  threw  bis  gun  dcwn  on. 
him,  indicates,  to  my  mind,  that  the  defend- 
ant did  only  wliat  any  prudent  man  would 
do  to  protect  himself  under  the  facts  and 
circumstances  shown  by  the  evidwice.  Ac- 
cording to  Percy's  own  testimony,  the  de- 
fendant was  not  more  than  a  foot  or  two 
out  of  the  main  traveled  road,  on  his  horse, 
and  Percy  was  advancing  on  him  with  his 
hammer,  and  had  arrived  within  10  feet  be- 
fore the  defendant  made  any  demonstration 
toward  him  whatever.  And  Thompson,  a 
disinterested  witness  on  behalf  of  the  state, 
testified  that  they  (defoidant  and  complain- 
ing witness)  stood  there,  talking  back  and 
forth,  with  the  defendant  holding  the  com- 
plaining witness  off  with  a  gun.  It  must 
bare  appeared  to  that  witness  that  the  com- 
plaining witness  was  desirous  of  getting 
-nearer  than  10  feet  to  defendant  else  there 
would  have  been  no  necessity  of  holding  him 
«fl  with  hlB  gnn.  He  certainly  could  have 
talked  to  defendant  at  a  distance  of  10  feet 

Tbe  Chief  Justice  states  In  his  opinion 
tbat  the  only  conclusion  that  the  prosecuting 


witness  or  tite  Jnry  (Soold  arrive  at  was  that 
the  defendant  waa  IdaUng  for  tvonble.  I 
do  net  think  any  such  ebndasion  can  rea- 
sonably be  drawn  from  the  evidence.  Th» 
defendant  -knew  tbe  character  of  the  com- 
plaining witness ;  and  he  knew  if  be  let  him 
approach  nearer  than- 10  feet  with  a  liammer 
in  bis  band  be  might  knock  him  off  bis  borae 
before  be  could  get  «ut  of  his  reach,  or  be- 
fore be  could  levei  -bis  gun  on  blm.  In  my 
view  of  the  evidence,  it  does  not  matter 
whether  tbe  gua  was  loaded  or  not ;  for  tbe 
defendant  would  tiave  a  right  in  self-de- 
fense, to  stop- the  complaining  witness  from 
coming  nearer  than  lOf^t  by  drawing  bis 
gun  on  him,  if  be  were  ctMing  to  him  with  a 
hammer  in  bis  band.  In  this  case  I  think 
it  a  violent  presumption  that  the  gun  was 
loaded,  In  the  face  of  the  positive  testimony 
of  tbe  defendant  that  it'  was  not  loaded,  but 
that  he  nsed  it  as  he  did  to  prevent  the  de- 
fendant from  coming  any  nearer  to  him. 

It  is  surprising  to  me,  fTMn  all  of  tbe  evt> 
dence  contained  in  tbe  record,  that  the  Jury 
should  find  the  defendant  guilty.  Tbe  Jury 
must  have  concluded  that  tbe  comillainlng 
witnesses  and  other  witnesses  for  the' state, 
as  well  as  tbe  witnesses  for  tbe  defense,  did 
not  testify  to  the  trntb,  as  the  evidence 
shows  that  tbe  complaining  witness  advanc- 
ed within  10  feet  of  tbr  defendant  and  that 
defendant  was  holding  blm  off  with  his  gun, 
thus  preventing  blm  from  coming  within 
striking  distance  With  the  hammer. 

However,  since  the  qaeetion  waa  presented 
to  the  Jury  whether  tbe  defendant  acted  in 
self-defense  in  repelling  a  threatened  Injury, 
and  they  found  agaiast  him  on  that  point 
and  reconHbended  him  to  the  mercy  of  the 
court,  I  am  Inclined  to  concur,  and  do  coa- 
cnr,  in  affirming  tbe  Judgment 

AILSHIB^  3^  oencurs. 


WALBRIDGEi  et  al.  v.  ROBINSON,  State 
Engineer. 

(Supreme  Court  of  Idaho.    July  3,  1912.) 

(SyUabiu  hv  tk«  CovrtJ  ' 

1.  Watebb  a|nd  Watsb  CouasKs  (J  3»)— Ti- 
TLi!>— Public  OwNKBaniP. 

Under  tbe  proTisions  of  the  Constitution, 
art  15,  i  1,  and  section  3240,  Rev.  Codes,  iiU 
the  waters  of  the  state,  wben  flowing  in  their 
natural  channels,  including  tbe  waters  of  all 
natural  springs  or  lakes  within  the  boundaries 
of  the  state,  are  declared  to  be  the  property 
of  the  state. 

[Ed.  Note.— For  other  cases,  see  'Waters  and 
Water  Courses,  Cent  Dig.  {  1;  Dec.  Dig.  f  a»l 

2.  Watebs  and  Wateb  Ooubbkb  ({  8*)— Tl- 
TLB— Public  Ownebbhip. 

The  title  to  the  public  waters  of  tbe  state 
is  vested  in  the  state  for  the  use  and  benefit  of 
all  the  people  of  the  stiite  under  such  rules  and 
regulations  as  may  be  prescribed  from  time  to 
time  by  tbe  lawmaking  power  «f  the  state,  and 
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•a«li' tftu  !■  hcHfey  tk«  atatt'te  it*  ■oTMcica 

c»padt7  aa  ttie  r«prea«nt«tiTe  of  all  tli«,p«ople. 

[Bd.  Not*.— Jor  other  CMVit  •«•  Waters  and, 

Water  Coursea,  Cent.  Di«.  1 1;  Dec.  pig.  |  S;"! 

S.  Watzbs  and  Watm  Coumes  (i  J*)— Pq- 
UCE  PbwiB— Nkoativ*  OOiMOKrtr;  ' 
The  '  courts  and  teii-wiit*rs  daiMMnlr 
daaa  wild  animals,  fish,  came,  laa,  liaht,  laic. 
an4  water  in  the  sam«  cat.e^ory  aa  things  of 
"the  negative  community,"  or  die'  property  of 
BO  one,'  and  sabject  to  the  rtfidatSan  and  «on> 
trol  «f  the  state  in  ita  idTereiKn  aspadty. . 

{Bd;  Note.— For  other  coeis,  see  Watoes  aiid 
Watoc  CouRKS^  Cent  Di{. .{  li   Vtf,  pi^..t. 

4  Watbbs  ahd  Watbb  Gouuks  (I  i*y—Ar- 

PBOPMATION— POWM  0»   StATn.''  ■''     '" 

The  state-  haa  a  richt<  to  forbid  and 'pren 
hlUt  the  appropriation  and.  direraion  of  itajpub: 
lie  waters  for. application  and  nse  beyond  the 
confines  of  th*  state  and  within  the  Juriadie^ 
tion  6f  another  atate. 

[Ed.  Note.^For  »th«r  intt,  aeo  Watdra^aad 
"Water  Connno,  Dec;  Dig.  |  B^*] 

B.  Statoti*  (11  174,  176»)— CJoWBTuroHou-i- 
EXTBAntkKrtDUAI,  Apkjoatioii. 

Statutes  are  intended  to  apply  and  ba  con- 
flned  in  their  operation  to  persons,  properties, 
and  riahta  which  are  witUn  the  territorial'  ^- 
risdiction  of  the  lawmaking  power;  and  one- 
who  elaima  tlie  beMSt  of  aoeb  lawn  for  either 
neraon  or  property  beyond  the  territorial  Juris- 
diction of  the  lawmaking  power  mtist  rest  sach 
claim  upon  a  atatnte  gifanting  taA  extraterri- 
tortalright- 

tXd.  Note.— For  other  caaei,  Mt.  Statntra,. 
Ooit  IHg.  ii.284»  206;  Dec  Dig.,{|.;]^74,  IT?.*] 

Bi  STATom  (I  338*)  •r-0oJK9tffBianfi«—'E»' 

anioTioir. 

No  presumption  arises,  froni'  a  fHfltire  of 
the- state  tkroogk  its  loKiriatlve  anthorite  to 
■peik  on  the  rinbject,.  that  the  state  tatendu  to 
grant  any  right,  priyilece, -or  «,ptbority  under 
its  .laws  to  be  ezerdsed  beyond  ita  jnrisdictloni 

[Ed.'  Note.— For  othetr  eases,  see  Statnt^ 
Gent  Dig.  |  819:  Dot.  Dig;  i  a8&*] 

T.  Watxu  akd  Wath  CtfuksES  (|  10*>J^A»- 
PBopnATioN'  or  WAT«a  ItibRn— BzckAnB- 
uroBiAi.  Bieara. 

The  ata^  of  Idaho  baa  not  granted  the 

right  to  appropriate  and  divert  tile  ^*t«ra'  of 

thia  atate  for  appHeafion  to  any  bentfleial'aao 

beyond  the  «oi^ea  of  the  atate. 
[Ed.  Note.— For  other  caaea,  aeo  Waters  iaa^. 

Vater  Conrses,  Dec.  Dig.  i  10.*]  ^. 

Appeal  from  District  Conrt,  Afla  Copiity; 
Carl  A.  Davis,  Judge. 

Action  by  Alfred  G.  Walbrldge  and  an- 
other for  writ  of  mandamus  to '  compel  A. 
v.  Robinson,  State  Engineer,  to  give  notice 
and  grant  a  certificate  of  completion  of  dl- 
Terslon  work.  From  a  Judgment  granting 
the  writ,  defendant  appeals.    Reversed. 

Herbert  Wing  and  J,  H.  Peterson,  both  of 
Boise,  for  appellant  8.  H.  Hayf  and  Mar^ 
tin  &  Cameron,  all  of  Bolaok  for  respon^wta. 


AILSHIi;  J.  Tbis  la  sn  appeal  firom  an 
order  gnuitiBg  a  writ  of  nuind«t&  On  the 
9tli  of  Morember,  1900,  respondents  made 
application  to  tb«  state  englneto  tor  a  per- 
mit to  appropriate  water  from  Bear  creek, 
Miiicta  1»  a  bnndi  «f  the  Clearwater  river 


altnated'  in  -Idahe  «onntr<  ■  Tbis^  appUici^tloa 
was  made  for  the  ^verBlon  o^  w»teni|'  ti?.  be 
carried' beyond  t)ke  watershed  of  Bear  cre^ 
^aaA  apidled  to  Uic.pmpoiiea  of  .irrigation  ia 
thei  state  of  Montana.  The.  permit  was  sub-, 
sequentljr  issued  maA  was  numbered  6,494< 
Prior  to  the  is^Uranoe .  of  this  permit,  a  sim- 
ilar permit  Iwid.  keen  .granted  to.  one  Oeoirfp, 
F.  Welsel,  for  tl>e  diverslop  of.  F^^^"  ttom. 
Bear  creek  ito.))e  carried  acroas.the  "U^a,  an<(; 
used  .in  the  st^te  o>f  Montana,  apd  permit 
No,  6,446  Md'been  Issued.  Sqluieapeot  ,tp 
the  issuance  of  ,these|  permits,  a^coQtiB8t..Vafi 
filed  by  the  respondents,  and  after  %  hearln|(. 
the  state  .engineer .  refused  to.  take,  any  ac- 
tion en  tbe  matt^  or  grant  any  relief  to. 
e^iier  of  the  parties,,  .ppon  the  gronod  tbst 
in  last^lng  the  permits  he  bad  exceeded  Mfi 
lawful  authority  )n  attempting  to  grant  f 
right  for  the  ^.^ers^ov  of  the  waters  of  ttkis 
state  .to  be  appli^ ;  to  a  ^^nePclal  use  In. 
another  state,  n^pre^fter  the.  respondent 
herein  represented  to  tbe  state  etigtneer  thai 
they  had  conatrupted,  their  diverslop  works, 
aa  required  under  t^e  application,  and.  per- 
mit and  were  prepared  to  make  proojC  of 
completion  of  the,  work,  as  r^nlred  ^y.law, 
and  asked  that  noUciei  ^  iglven  of  'the '.bear- 
ing and  that  tl^ej  1^  given  a  .cejctlflcate  ot 
the  completion  oi  tit^  woirks. .  1  O^e  state 
engineer  refused,  to  give  notice  or  take  en^ 
action. Ini  the  matter,  qn  Uve  ground  tbat  be 
bad  00  legal  authorltjr  to  grant  sucb  a  cerw 
tiflcate.    This  suit  was  thereupon  instituted. 

The  question  here,  firlses  as  to'  whether  a 
laiwful  approprlatloi)  aqd  diversion  of  tb^ 
waters  of  this  state.'cap  be  made  for.  .appU- ' 
catiop  to  a  beneflclai .  use  in  another  sf^teL ' 
First  of  all.  It  should  be  remembered  tbat 
Bear  creek  is  not  an  interstate  Stream.' '  ii 
is  located  wholly  within  the  state  of 'idaUo 
and  <(oes  not  reach'  Into  tbe  state  of  Mon- 
tana, and  so  no  question  of  the  appropria* 
tlon  end  diversion  of  the  waters  of  tin  Int^ 
state  stream  for  use  either  In  this  txaie  or 
in  a  neighboring;' state  arises  in  tbYs  case.. 
We  desfre  at  the  outset  to  also  obse^e  'that' ' 
whatever  may  be  said  lb  this  opinion'  shAu 
not  be  understood  or  construed  is  passing 
upon  or  Indicating  any  view  Of  'this  court 
on '  the  question  of  tbe  right  to  divert  tbe 
waters  of  a  stream  In  this  state  and  carry  - 
it  beyond  the  watershed  of  tbat  stream  and 
apply  It  to  a  beneficial  tise  outside  of  and 
beyond  such   watershed.  > 

[1]  The  state;  engineer,  acting  nnder  ao- 
tbority  of  tbe  state,  has  prosecuted  this  ap- 
peal. He  contends  that  tmder  tbe  Co^tita- 
tlon  and  laws  of  Idaho,  tbe  waters  of  tbe 
state  belong  to  and  are  owned  by  the  state, ' 
and  that  tbe  staM  holds  tbe  titie  to  all  the 
P<^1«  waters  in  common  for  tbe  benefit  of 
all  Its  people.  In  support  of  tbU  eontett' ' 
tidn,  Gonnsel  cMe  section  1  of  article  10  vt 
tbe  Oonstitutiota,':  which  ptwrtdee  -Uiaf'tbe 


nse  of'  all  waters  now  appropriated,  •ip'  tbat! 
Ver  crtlMT  c«»»s  see  iMue  tojje  art  y««ia^  MUMWW  to  I>e«k  Wf.  •  A»i  I^ 
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ta)  otr'dlstHBudon;  also  of  all  water  origl-' 
naily  'a|)propi1aied  for  pritate  use,  bat 
vhfcb  after'^'swih  approl^nation  bas  hc]^  ' 
tofore  been,  "or  may  liereAf tef  be  sola,  rent-' 
ed,  or  dtstMbutlM,  Is'hereiby  declared  to  be 
a  "public  -nse;  and  subjte^t  bo  the  regulation 
aid  control  of  ^tie  sftSte  in  the  ttanner  t)re- 
scHbed  by  lilvr,"  'and  iiectlon  3240^  of  tW 
EifT.  Cboeb,  'vrtilch  ijrovtaeB'  that  "all  the 
witefs  of  the-  state  When  'flowing  In'  their 
mltiirtil  «Aanh^,  Ineluhitig  the  watewi  6t 
all'  jiaturkY  'gftrlfags  'and  lakes  ifltbln  the 
boundkriie*  of  the  state,  are'  ideela'i*d  to  be 
the 'property  bf''tlie  state.*^'  It  Is  '  farther 
co^'t^nded' that'  tiil6  latter 'detila'Tatloh  bf  t&e 
BtSi'tute'is'  only  'i  written  expresston  of  \»1iat 
trife  ][aw  haV'ilwaysr  been  with  reference  to 
thSi  biiblle  Waters  bf  a' State.  "    ■ 

'Fr6vmd,fhi  his  y?o)fk  on  the  Po'rfie'A^er 
o^'th'e  state,  iii  iSecfiftn '4it,.;B^fais  to'inter- 
tajri.lthls  yivk,  and^^  "dl^rassfrig  similar 
Btitntes  in  other  sta^^ '  says :  "Suih  dec- 
laration W't^pre^slve  Joif  ■what  Is  believed 
tq[,'be,4iie  Ittw, °knd  dOes'iiot  intend  to  nuike 
new  law,"'  "  '•■■,'■■',■  ■    '■■■ 

•'iiXH'i.  tHiftfe  It  U  ^^x\  that  the  title  to 
tbiepublld. waters  of  the, state  Is  vested  In 
the  state  ,i^r'''tlie.  use' aid  ^jen^flt  of  all  the 
cij;izen^B.,'6f  th^' Wta'^  nti(lier''9uch  rules  fajid 
r^^l^tlbns  as  may  b^,  prescribed  froib  time 
to_.tJme  .by  the  lawmaking  power 'bf'tfie 
atat&  'This  Is  not,  "however,  an  Interest  or 
titie  in  the  proprietary^  'sense,'  biit  rather  in 
tl^e  ^yereign  capacity  'bs  representative  of 
aU  tl)e  people  for  the  purpose  of  .guarafi- 
tei^ldg  tl}at  the  commcin'  rights  of  all  shall  be 
equally  protected  .and  tnat  .no  one  .^l^all,  be 
d^ied/hlg  proper  U9«'  and  benefit  of  titis 
c^nun^. necessity. .     .     .■ ,.  •       .    -    . 

[S]  irb^  interest  wiich  an  indlylduai  ,or 
tlie  state  may:ha,y^.in  su^^h  ^ing^  as  water 
aqd.  ^8  ,^nd  wild,  ^,aia^.  has  received  spe^ 
d^^  Q^ider^tlon.  from '  oaurts  and  text- 
wirlters.on,  accoi^it  of  .^je  tendency  of  thesig 
t^ini^ . .  to  .  escape  ,b^y cgod  tb^  pb we^ .  of  cbn- 
twl  or  possession,  pr  ,managemeat  .of  any^ 
particular  person  an4  .ivitliput  ^e.  volition 
at  the  one  •^ho  claims,  to.  be.  the  .owner.' 
Tj^y  jba^cs,  .neyertifejesa,vt)een  claspeia  to- 
gether t^y,  most  .of  th^  authorities,    .      . 

Mjr. ,  Wiel,  in  )iia  woqlc  .on  Water  Rights 
&^.BA.  i  33), .aays;,  "In  the. negative  wm- 
munity  there  is  a  stVU  more  familiar  :mem- 
bcVi;  naipaly,  apifnais  ferae  qaturce;  with 
wjttich,  91^,  running  watec  has  been, corn- 
par^  ^ven  ao  far,.^s  to. name  it  according- 
ly a  'iniqeral  ferae  natnne'),  and  whicii  like- 
wise baoopiepFivftt^.. property., by  captwe> 
In  the  first. piftce,  wi^d  animals  are,  by  set- 
tled law,  meof becft  of  .the  n^gative  cowmual- 
tyi.  they  are)  qqbqdy's  property  while  wa^^ 
deciqg  ^tlame;,  avd  in  the  next  placo*.  mm; 
nine  'wjtttr  t»  coaitpared  tO'  animals  fene  na> 
ttine  ataice  .the  daya  of.the  Boman  law.  In 
tbe  Institutes  the  law  of  wild  animals  fol- 
lows tinder  the  sanl^  title  aiatbat  Bboverqaof 


^  ooneemin^  a^on  proffaeM,  'saylns:  IJke* 
wJISe  wild  animals,  birds  and  flsbes,  since 
before  capture  b^onglng  to  no  one,  after 
capture  ttelong  to  hlin  who  captures  them.' " 

In"  Wed^or^land  v.  l)e  Witt,  ISO  Pa.  235, 
1»  Att:-  Z24,.6  JU  ik  A.  731,  the  Supreme 
Oourtof  Pennsylvania  says:  "Water  and 
oil,.  JBLbd.sdll  mqre  s.troiigly  gas,  may  be 
classed  by  themaeives,  * ,  *  *  as  min- 
erals fene  twtuice.''  la  -common  'with'. ani- 
maM,  °&nd  i^iHke'^trtter  minerals,  tliey  have 
tMepbi^er  a'ndthe  tt!irtiei)fcy 'to'ieseap*  with- 
out ^the  .volltipn  of  the  pwn^r." 
.  In  Katz  V.  Walkioshaw,  141  Cat  II6.  70 
|>afi5ia68»  74  Pka  7e8k  64  L.  K.  A.  236,  99 
An^;"%  R^.  SS,  Justice  Temple,  8peakii« 
Of  t}i^,  nVnprpl^Ip  14  wa,ter,  said;  'The  mem- 
bers of  the  community  h.ave  a  coinmon  In- 
t^Kate-dn-  the-  watMr/''  i-  .>.,  1  '  - 
;  In  Commissibneils  T.-WtOierSf  2»  Ulss.  21/ 
64.^1,1^  I>ec.  126,  t^  couft,.spea^^lng  of  the. 
relative  rights  «f  the  Indiriaual  and  state 
to  waWt,'' light,  and  Mr,  sB*d:  "It  Is  dlffl-_ 
cqlt  to  understand  bow  a  person  can  be  said 
to  bare  pipper^  in  watw,  light,  or  air,  of 
M'flKe^  and  positive  a  ebcracteir  as  to  de- 
prive-^le  poverelgii  power  of  the  right  to 
cbnisTQlil^Jr^r,  ,the,  ppjt>ilc.,gc|0d  and  general' 
tonvenience.  Such  a  right  exists,  aa  to  Uh 
dlylfltUIflL  and  tt'«anno£  be'Uiterfered  wlOi 
by  tli^;  l/ut  the  Wte^  in  virtue  of  her  right' 
«f  ^^uln^t  d6(iS[%ln,"liaB  the  pahunount  right 
to  .cpiitKol  <^nd  dispose  of  everything  with- 
in h^r  limits,  whicta  la  not  absolute  and  ex-- 
cltisf^e^  private  property,  to  tte  promotion 
bi;^  tte  public  goiod."  ;    ,  ;'      . 

^.It.^^^be  found  tbaJt  tbe  authorities  quite 
uniformly  fAaxk  jvUd .  animals,  :flBb,  water,. 
gaA  ligb^  and  air, as  tblags  of  the  "nagaUve 
coBvminityi"  on  the-  paoperty'  o£  no  00^  and 
that  they  are  consequently  res  commanes  and 
Subject  to,  tb^  regulation  and  control  of  the 
state  1  in  its  ^sovereign  capacity. 

The  case  of  Qeeir  v.  State  of  Oonnecttcnt, 
lUl'^U.-'S.  819/  ;t6  Hup.  Ct.  600,  40  I*  Ed.  793, 
\b  one  of  the  most  flluminatlng  cases  in  this 
country  on  the  powej;  ojT  the,, state  to  deal 
with  wild  gam^^  and  the  question  determined 
Is^.th^g  stated  as  JIoUows:  "The  sole  conse- 
quent, of  .the,pro  vision  forbidding  tjie  trans- 
portation of,  fa^e  killed  within  the  state, 
beyond  the  state,  is  to' confine  .the  use  of 
sucb'j;ame  to  those  who  own  tt,  the  people 
of  that  state.  The  proposition  tb^t  tbe  state 
may  not  forbid  carrying  it  beyond  ber  11m- 
IW  ftivdlv^es  therefdr  Ae  contenttoh  that'  a 
sfat^  canilot  allow  Its^own  people' the  enjoy- 
ment of  the'  beneffts  oif  the  property  belong- 
ing to  them  in  common  without  at  the  same 
time,  pennlttlng- tM  xiXXzeaa  of  other  states 
to  pavticipatt!  in  ttiat  wbleh  they  do  not 
own.';'.  -Tbla'  proposition  was  dcoded'  and 
Refuted  -bs  tile  court,  and  it  was  brid  la 
thaticase  that  the  state,  had  absolute  power 
and  authority  in  tbe .  matter  and  m^t  for- 
bid  tbe  shipmeBt  of  any  of  its  game,  even 
after  redu(!ed  t<j  t>nvate  ownership,  beyond 
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tb9>  «op(l«Miot  .Oje  BM^t,..!Si>i»yf»9p  im 
b««n.:  t«{>«at0dl7  cited  apd  ,follow{B4  \»r  tb^ 
Qvoata  of  tUs.wuDtry,  a^  waj^ .,be, , »een  in 
Sow's  notes  to  tU»,  case.  02.  ;N'ot)e8  Q. :  S. 
fi«awrtst  aud  vols.  ^  An4  |^.  Supp.  .  ,,,, 
. .  T^  <3eer  OMBe.waSi^Uowed  b;  tbls  couit 
in.  Sherwood  t.  Stepbei^s,  li  Idaho,  389,  90 
Pa&  346,  and  it  was  there  said  by  the  (io^rt 
tbat  "tb»  -ownerBblp  acquired  lu  gamejor.  fish 
Is  not  sqcb  an,«^niersmp  as  one  a^u^res  In 
chattels .  or  lands,  but  is  merely  a  qui^Ufled 
ownership,  ^pd  .that  tbe  {>os8es8ion  of  ^sh 
«knd  gama  Isiat  aUrtin;ie^'  subject  to  such  reg- 
.ulatlons  aS'.ttbe,  I,«9isl^ture  may.  see  proper 
ilo  make."    .■    ■■  m    .    .   ■  ..,    - 

W,  There  iS;  no.doiibj;  in  our  min^s  but 
tbat  the  stata  in. its  sqrereign  capacity  la  the 
owner  of  tb^  waters  floyriajg  In  th^  stream 
thereof  and  may.  exercise, its- authority  over 
the  samie.  If  tlie  fore^ol^g  proposltlo()8  be 
correct,  the  state  has  the.  right  .to  prohibit 
the  diversion  of  .  the  waters  of  its  'streams 
for  use  outside  of  i^nd  beyond  the  boundaries 
of  the  state.  In  other  words,  as  said  by  the 
Supreme  Cpnrt  ia  Geer  v.  Connecticut,  su- 
pra: "The  common  ownership  Imports  the 
right  to  ke^  tb^  .property,  if  the  sovereign 
so  chooses,  always  within  Its  jurisdiction  for 
every   purpose." 

RespondoitS'lay  special  stress  on  Bean  v. 
Morris,  221  V,.'  S,  485.  31  Sup.  Ct.  703,  65 
Ik  Ed.  821,  while  appellant  places  equal  re- 
liance on  Hudson  County  Water  Co.  v,  Mc- 
Carter,  209,  U,  S.  349,  28  Sup.  Ct.  529,  52 
L.  Ed.  828,  14  Ann.,. pas.  560., "it  should  be 
observed  that  Beau  v.  Morris  is  dealing  with 
an  Interstate  stream  which  is  the  particular 
subject  that  we  said  in  the  .outset  we  were 
not  dealing  with  In  this  (^se.  The  question 
decided  In  that  case  arOse  out  pt  a  dispute 
between  ^orris  and  Bean'  as  to  prWritles  of 
appropriation  of  the  <vaters  of  a  trlbuta^ 
to  the  Big  Horn  river  flowing  through  both 
Wyoming  and  Montana.  The'' court  held, 
that,  since  bothWyonilng'and  Montand  were 
carved  ffbni  the  arid  reglpn,  and  the  liw  of 
priority  of  si)pfoi)rlfltlon  prevailed  in  that 
territoir  t>rlbr'to'  th6  formatlon'of  the  states, 
the  court  would  assume,  in  the  absence  of  a 
showing  to  the  contrary,  that  the  states 
still  Intended' that' brlOHty  of '  ttght  by' ap- 
propriation and  diversion  should  prevail  'On 
interstate  streams  irrespective  of  state 
boundary  lines. 
.The  Hudson  County  Water  Co.  Case  iiras 
dealing  with  the  waters  of  the  Passaic  riv- 
er, a  stream  situated'  wholly  within  the 
limits  of  th*  state  of  New  Jersey.  The  court 
.held  that  the  state  might,  i>revent  the  direr- 
-alon  oi  the  waters  of  tbat  stream  to  a  point 
beyond  the  limits  of  the  state,, and  that' ri- 
'parian  proprietors  could  not  lawfully  con- 
tract with  a  water  company  so  as  toauthor- 
Ifle  such  coD^iany  to  pipe  the  waters-  of  the 
stream  Into  the  state  of  New  York.  The 
!«ourt  Ilkene<|  t^'  cas^  in  principle  t6  the 
.jcase  of  Geer  t.  Connecticut,  ubl  s.upra,  and 


J»!^-,fth^!t,lthq.,8tat^.,inW»t,f«^l»,,lt»  n^turaj 
Ewiyu^PPS^  t9T  the  befl.e4t  ,of,it|si  oj^  p.eop.le 
and,,plght.  iiroblhit  fl^r  befn^.  ti^La8porte4 
beyo/JKd  it^.-'iwritorial  .juris^c^ion.  ^  AJmpng 
other  .things,!  the  court  said;  ,','We  ara  o| 
qplnion,  further,  thi^t  the  constitutional  nowi- 
v;  of  the  state. to  insist  that  its  .natural  ai- 
,vantage8  ahall  remain  u^lm{)aired  by  its  jclt- 
izens  is , no^  , dependent  upon  auy  nice, esti- 
mate 0*  thp  extent,  of  pr^9ntiUsep^|Bpecular 
tion  as  to  future  .i^egds.  Tr.he  leg*!  .concepl 
tlon  of  the  necessary., Is  apt  to.  be  confined 
to.  somewhat  rudimentary  wants,  and  there 
are  benefits  from  a,  great  river  that  mlgh^ 
escape  a  lawyer's  view,.  'But  the  state  is  not 
xequjjred  to  subinlt  even  to  sesthetlc  ai^lj'- 
sls.  ,  Any  analysis  may  be^riatj^qua^te. '.it 
finds  itself  in  possession  of  wha^  9,Xl  admit 
to  be  a,  great  puf)llc.  good,  anfl|W,bat  U/hap 
it  may  keep  and  give  no  one  'fi  .mson  for 

its    will."  .,.-..','     ■':    .■•   ■ 

.((]  The  question  h^re  to  he'ileterdiiii^ 
then  Is:  Has  the  state  of  Idaho  thrqugh  its 
lawmaking  body  authorized  the  ai)t)roprla,- 
tio^  and  diversion  of  the  waters  .'6f  "th^ 
state  for  application. ^'to  any  beneflcia.1  use 
in  another  state?  It  is'  conceded  in  the  out- 
set that  there  i^.'no  e^kpress  legislation  to 
that-efl^L,  It  is  contended  ^y  the  appellant 
that,  in  the.  absence,  o'f.  d  posltlv^  statute 
authorizing  such  a  thing  or  conferring  ^uch 
.a;  right,  the  right. does  not  eilst,  dnd  that  ho 
^r^umption.' arises,  thai;  the  state' by  its 
slience  intends ' to. p<erh^(t  the  diversion  ahd 
use  .of  its  Raters,  beyond  its^  jurisdiction. 
The,, respondents, 'on  the  other  lland,'  contend 
thfU;  :np  provision  ' of  '  tiie  CoOstltuObii  or 
8taiute„  .ex^res^ly  ,proUlliifs  .'the  cp'rryliig  of 
water., from  tbis'pfaie  lutQ  andther  stat6  and 
.there .  applying  U  to  a  beufeficlal  use,  and 
tiiat  tp  do  so  IS  therefore  'no'  violation  of  any 
provision  of  the  Constitution  or  statute, 
•^tjese,' propositions  "call  for  a  consideration 
pf.^th^  patur'^/ of' state  legislation,  both  as 
to  the  da^  of  subjects  tq  which  It  applies 
and  the  J'urlsdictional  Ii|i]lts  in  Which  It  can 
be.  execute^  '!Siacic  oi  Interpretation  of 
Laws,  rI  91,  sa^.si,  ^'.''PrU^a  .fade,  every  stat- 
ute Is  icohflned„in .Itt  'Operation  to  the  per- 
sons, propeirty,''riglits,  'or  te'ntracts,  which 
ape  within  the  te'rmo'nal  jhrl^dlctlon  of  the 
Legislature  wbittf 'aatfted  it. '  trh6  presump- 
t'fon  Is  always  agamst' any.  ii^t'entlon  to  at- 
tempt ig'lvlng"tp,the'a<(t,an,'eJttertItortal  op- 
eration and  ettec^.'",, '^n'dll<ih  on  thtetpreta- 
tloh.  of.  S^tiit^',  p.  iSs,  Announce  the  sam'e 
prlnclplCf  Cooiey  on  Constitutional  Limitii- 
tlons  (7th  Ed.)  p.  176*,  says:  "The  legisla- 
tive authority,  of  every  state  must  spend  Its 
.force  within  the  territorial  limits  of .  the 
state."  The  Supreme  Court  of  the  United 
States,  in  Hilton  v.  Guyot,  159  tJ.  S.  113.  le 
Sup.  Ct.  139,  40  L.  Ed.  95,  says:  "{Jo  law  has 
any.  effect,  of  Ijs  own  force,  beyond 'the  lim- 
its of'  the  sovereignty  from  which  its  au- 
thority is  derived." 

t<]'ln  the  light  of  th'e^  authorities  anil 
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the  fiindametital  reason  and  principle  of  Jus^ 
tlce  on  Wblcb  tbej  rest,  It  Would  seem  ilec- 
essary  for  any  one,  who  claims  a  right  under 
the  laws  of  a  state  which  right  Is  to  be  ex- 
ercised beyond  the  Jurisdiction  thereof,  to 
rest  such  right  upon  some  spedflc  legisla- 
tive grant  or  authority.  In  the  case  at  bar, 
a  right  Is  urged  to  enjoy  the  use  of  state 
property  or  a  natural  resource  of  the  state 
beyond  the  Jurisdictional  borders  of  the  st&te 
and  within  the  confines  of  another  state.'  A 
gift  or  grant  of  state  property  or  a  public 
franchise,  or  a  right  which  must  emanate 
from  the  sorerelgnty  representing  the  whole 
people,  ought  not  to  arise  by  mere  Inference 
or' failure  of  the  sovereignty  to  speak  on  the 
^uhject  On  the  other  hand,  a  failure  to 
speak  on  the  subject  or  to  confer  the  right 
'In  specific  terms  ought  to  be  construed  In 
favor  of  the  state  and  kgalnst  those  daini- 
4ng.the  ri^ht, 

Endllch,  on  Interpretation  of  Statutes 
(1888)  p.  497,  says:  "It  is  a  settled  presump- 
tion, .In  the  construction  of  statutes,  that  the 
LegUilature  does  not,  without  express  dec- 
larations or  clear  and  unmistakable  mani- 
festation of  intent,  mean  to  be  understood 
jBS  giving  away  any  public  right  or  stripping 
the  state  of  any  part  of  Its  prerogative."  To 
the;  same  effect,  see  Black  on  Interpretation 
of  Laws  (1898)  p.  109. 

[7]  In  this  case  It  Is  sought  to  compel  the 
state  engineer  to  Issue  to  the  respondents  a 
certificate  showing  their  compliance  with  the 
statute  and  their  right  to  the  use  of  the  wa- 
ters of  Bear  creek  In  applying  them  to  ag- 
ricultural lands  and  for  agricultural  pur- 
poses in  the  state  of  Montana.  The  statutes 
of  this  state,  authorizing  the  appropriation 
and  diversion  of  waters  and  the  granting  of 
permits  by  the  state  engineer,  confer  upon 
the  state  the  right  to  control  the  use  of  such 
wn  ters,  to  supervise  the  distribution  by  wa- 
ter commissioners,  to  establish  rates,  to  con- 
trol the  method  of  distribution,  prevent 
waste  and  wrongful  diversions  and  obstruc- 
tions of  the  Sow  thereof,  etc.  Sections  3268 
to  3283,  3284  to  3293,  3294  to  3298,  and  7144 
to  7149,  Rev.  Codes.  It  Is  at  once  apparent 
that  the  ^tata  has  no  means  by  which  It 
can  enforce  or  execute  the  provisions  of  the 
above-cited  sec^ons  of  the  statute  beyond  its 
bqrders;  and,  1^  the  right  here  contended 
for  were,  recognized  and.  conferred,  the  pow- 
er of  regulation  and  control  of  that  right 
would  be  wholly  gone  so  far  as  it  Is  to  be 
exercised  beyond  the  confines  of  the  state. 
I^  was  suggested  on  the  oral  argument  that 

.some  of  the  irrigation  states  have  recip- 
focltjr  statutes  on  this  subject,  ftnd  in  such  a 
case  we  can  conceive  bow  laws  of  one  state 
might,  be  ..executed  In  :another.  ''ti;  other 
words,  if  the'  right  to  appropriate  and  divert 
waters  of  this  state  to  be  used  In  another 
state  '  were   recognized  and   conferred  upon 

,t^e  condition  thatj^he  authority  of  this  state 


may  be  fexerctied  In  the  regnlatioW  and  con- 
trol elf  the  right  In  the  state  In  wU«h  the 
use  Is  to  be  had  and  that  the  state  of  Mon- 
tana '  had  acc^ted  the  conditions  of  the  sta^ 
ute  by  reciprocal  legislation,  then  this  state 
could  execute  and  enforce  the  above-men- 
tioned provisions  of  the  statute.  As  the  mat^ 
ter  stands,  however,  we  Atd  blear  that  there 
Is  no  knthority  for  the  diversion  and  appro- 
priation of  the  waters  of  this  state  for  ap- 
plication to  a  beneficial  use  in  another  state. 

The  underlying  principle  on  which  this 
holding  must  rest  was  recbgnieed  by  this 
court  hi  Washington  'Water  Power  Co.  v. 
Waters,.  19  Idaho,  695,  115  Pac.  682,  which 
was  a  proceeding  In  condemnation.  It  was 
there  contended,  among  other  things,  that 
condemnation  proceedings  could  not  be  had 
In  this  state  for  the  purpose  alone  of  serv- 
ing a  public  use  in  another  state.  In  speak- 
ing of  'that,  this  court  said:  "Condemnation 
could  evidently  not  be  had  in  this  state  for 
the  purpose  alone  of  Irving  a  public  use  in 
another  state;  but  where  the  use  for  which 
the  condemnation  is  sou^t  Is  a  public  use 
In  this  state,  and  will  serve  the  citizens  of 
this  state,  •  •  *  the  fact  that  it  may  In- 
cidentally also  benefit  the  citizens  and  Indus- 
tries  of  a  neighboring  state  will  not  defeat 
the  right  of  condemnation."  The  discus- 
sion in  that  case  turned  on  the  qnestion  of 
a  "public  use,"  and  In  this  case  the  question 
involved  is  a  "beneficial  use"  to  be  exercised 
beyond  the  confines  of  this  state.  It  Is  clear 
to  us  that  the  legislation  of  a  state  Is  pri- 
marily dealing  with  people  and  business  and 
uses  within  the  Jurisdiction  of  the  state; 
and  wherever  the  benefit  of  such  legislation 
is  claimed  beyond  the  confines,  of  the  state, 
either  for  person  or  subject-matter,  some 
provision  in  the  statute  should  be  found  spe- 
cifically extending  the  legislation  tor  those 
purposes  and  objects. 

The  Judgment  of  the  district  court  must 
be  reversed,  and  it  is  so  ordered,  and  the 
cause  Is  remanded,  with  direction  to  dismiss 
the  proceeding.  Costs  awarded  in  favor  of 
appelant 

STEWART,  C.  J.,  and  SULLIVAN,  J., 
concur. 


BEJLLEVUB  STATE  BANE  t.  COFFIN. 

(Supreme  Court  of  Idaho.    July  2,  1912.) 

(SvUal«t  Iv  <Ae  Court.) 

i.  Banks  and  Banking   (f  80*)— Transac- 
'  TioRS  'BKTvrBBN  Banks— RBtATiON  of  Pab- 

Where  B.  S.  Bank  pays  I.  S.  Bank,  upon 
solicitation  of  I.  S.  Bank,  a  sum  of  money  to 
be  nsed'ijy  the  latter  in  th(!  ordinary  course  of 
busfeKSS,  to  be  paid  back  in  tke  future  upcAi 
the  latter  bank  receiving  a  shipment  of  money 
from  another  source,  such  uayment  of  money 
IS  a  loan,  ana  such  transacnoli  creates  the  re- 


*Fer  other  casai  n*  uun*  topic  and  McUon  NUMBBB  In  Doc.  Dig.  ft  Am.  Dig.  Ktr  No.  SerlM  &  Rop'r  Indezn 


Digitized  by  VjOOQ IC 


lOahQ) 


VELjJsyrat  state  bank  t.  coffht 


817 


latlon   of   debtor   and  creditor  betwoen   •ach 
banks. 

[Ed.  Note.— For  other  oasei,  lee  Banks  aud 
Bankins,  Geat.  Dig.  H  184-196;  Dec.  Dig.  i 
8a»] 

a.  BAina  AND  BANKiifo  (I  80*)— Follow- 
lire  T»UOT  FuHoa— iDKirriFiCATiON. 

'Where  money  ia  loaned  by  one  bahlt  to 
another  upon  falae  repreientationa  wUch 
•mount  to  fraud  upon  the  bank  loaning  the 
money,  the  contract  of  loan  may  be  rescind- 
ed upon  the  ground  of  fraud,  and  such  loan 
becomes  a  trust  fund  in  the  hands  of  the  bank 
or  its  asaignee,  and,  like  any  other  fund,  if 
It  can  be  traced-  and  is  capable  of  identifica- 
tion,  it  may  be  recovered  from  the  assignee 
of  the  bank,  and  is  a  prior  claim  as  against 
the  general  creditors. 

[Bd.  Note.— For  other  cases,  see  Banks  and 
Banking,  Cent.  Dig.  if  184-106;    Dec.  Dig.  i 
80.*1 
8.  Tkcsts     (i     356*)— FoLLowiira     Tsurr 

FDNDS— IDKNTIFICATION. 

It  is  a  well-known  rule  of  equity  that  an 
ownir  of  property  who  haa  been  defrauded  of 
the  posseasioo  or  ownership  of  the  same  may 
recover  snrh.  property  from  the  person  who 
hax  secured  it,  and  that  the  title  of  such  prop- 
erty do<is  not  pass  to  the  taker,  but  is  held 
in  trust,  and  that  the  owner  baa  a  superior 
right  to  such  property  as  againat  the  creditors 
of  the  taker;  and,  wbeic  It  has  been  used  or 
converted  by  the  taker,  the  owner  of  such 
property  should  also  have  a  superior  right  to 
the  value  of  the  Mme  whenever  it  can  be  re- 
covered, without  causing  a  reduction  in  the 
pro  rata  distribution  of  th*  remaining  aaseta 
among  creditors. 

(Ed.    Note.— For    other    cases,    see    Trusts, 
Cent.  Dig.  11  fi2»-638;    Dec  Dig.  f  856.*] 
4.  Bawkb   AMD   Barkiro    (f   80*)— FOLIOW- 

iNo  Tnveet  FtntDS— iDcimncATioN. 

Where  it  is  shown  that  I.  8.  Bank  bor- 
rows money  from  B.  S.  Bank  upon  false  rep- 
resentations, and  at  a  time  when  the  I.  8. 
Bank  was  insolvent,  and  used  said  money  so 
oorrowed  in  the  ordinary  course  of  business  in 
paying  checks,  and  the  evidence  fails  to  show 
that  the  estate  of  the  bank  was  in  any  way 
tittered  or  augnmented  by  reason  of  the  ap- 
plication of  such  borrowed  money,  and  in  the 
absence  of  a  showing  that  such  money  can  be 
traced  into  specific  property  or  mone^,  such 
B.  S.  Bank  cannot  have  its  claim  against  the 
estate  of  I.  S.  Bank  in  the  hands  of  the  re- 
ceiver declared  a  prior  claim  to  other  general 
creditors. 

[Ed.  Note.— For  other  cases,  see  Banks  and 
Banking,  Cent  Dig.  U  184-106;  Dec.  Dig.  f 
«0.*1 

6.  BAIfKS    AND    BANKIIfO    (|    80*)— FOLLOW- 
IHO  TBVn  FDNDS— iDEimnCATION. 

Where  an  insolvent  Imnk  procures  a  loan 
from  another  bank  upon  false  representations, 
and  such  money  is  to  l>e  used  in  the  ordinary 
course  of  business  of  the  insolvent  bank,  and 
the  transaction  results  in  nothing  more  than 
•n  exchange  of  creditors  or  the  mere  can- 
cellation  of  one  liability  and  the  assumption 
of  another,  and  the  money  is  used  in  the  dis- 
charge of  an  indebtedness,  each  facts  alone 
are  not  anfficient  to  show  that  the  aasets  of 
the  bank  borrowing  such  money  have  in  any 
'way  been  increased,  or  that  there  has  been  a 
betterment  of  the  estate  or  its  assets,  or  that 
such  estate  or  its  assets  have  in  any  way  been 
improved  or  rendered  more  valuable. 

[Ed.  Note.— For.  other  cases,  see  Banks  and 
Bankifig,  Cent  Dig.  H  184-106;  Dec  Dig.  | 
oO.  J 

AilsUe,  J.,  ^isaenting. 


Appeal  from  District  Conrt,  Blalno  Cotiii- 
tf ;  Edward  A.  Walters,  Judge. 

Action  by  the  Bellevue  State  Bank  against 
H.  N.  Coflln,  receiver  of  the  Idaho  State 
Babk.  From  a  judgment  for  defendant, 
plalhtlft  appeals.    Affirmed. 

Richards  A  Haga,  of  Bolae  City,  for  ap- 
pellant Sullivan, &  Sullivan,  of  Boise  Uty, 
for  respondent 

STEWART,  0.  J.  On  August  20,  1910, 
Leo  Cramer,  president  and  representative  of 
tbe  Idaho  State  Bank,  a  banking  corporation 
organized  under  tbe  laws  ef  tbe  state  of  Ida- 
bo  and  doing  bnslness  at  Halley,  Idaho,  call- 
ed upon  tbe  Bellevue  State  Bank  at  Belle- 
roe,  Idaho;  and  tnfonned  O.  W.  Wilson, 
cashier  of  said  bank,  that  the  Idaho  State 
Bank  bad  a  shipment  of  $5,000,  which  ship- 
ment should  have  arrived  on  the  train  reach- 
ing Halley  on  that  day,  and  by  reason  of 
such  shipment  not  arriving  the  Idaho  State 
Bank  was  In  need  of  $2,000  in  currency  for 
temporary  use  until  said  shipment  should 
arrive,  which  should  be  on  the  following  day, 
and  that  said  Idaho  State  Bank  would  upon 
the  arrival  of  said  shipment  return  said  92,- 
500.  Upon  this  statement  the  Bellevue  State 
Banlr,  through  its  eashlM.  C.  W.  Wilson. 
turned  over  to  Leo  Cramer,  for  the  use  of 
tbe  Idaho  State  Bank,  $2,000  in  currency. 
Tbla  currency  was  placed  in  the  Idaho  State 
Bank  and  used  by  said  bank  In  tbe  ordinary 
course  of  business  until  the  81st  day  of  Au- 
gust 1910,  when  the  bank  was  closed  and  a 
receiver  appointed  therefor.  This  currency 
was  used  with  other  cash  for  tbe  purpose  of 
paying  checks  drawn  by  depositors,  and  when 
tbe  receiver  took  charge  of  tbe  bank  there 
was  in  tbe  bank  $643.70,  of  whicb  $86  was 
in  currency,  and  no  part  of  which  could  be 
identified  as  a  part  of  tbe  $2,500  obtained  by 
tbe  Idaho  State  Bank  from  tbe  Bellevae 
State  Bank.  After  tbe  bank  fftlled  on  the 
31st  day  of  August,  1910,  H.  N.  Coffin,  tbe 
respondent,  was  appointed  receiver  of  tbe 
Idaho  State  Bank,  and  tbls  action  was 
brought  demanding  that  the  $2,500  obtained 
by  the  Idaho  State  Bank  from  the  Bellevue 
State  Bank  be  decreed  a  trust  fund  and  that 
the  claim  of  tbe  appellant  be  decreed  to  be 
prior  to  tbe  claims  of  all  the  general  credi- 
tors and  claimants  of  tbe  Idaho  State  Bank. 
The  cause  was  tried  to  the  court,  and  tbe 
court  found  the  facts  substantially  as  stated 
herein.  From  this  state  of  facts  tbe  court 
found  , as  conclusions  of  law  the  following: 
"(1)  That  said  BeUerue  State  Bank  did  not 
liecome,  not  Is  It  now,  a  prior  or  preferred 
creditor  of  said  Idaho  State  Bank  In  said 
sum.  of  $2,500  or  any  part  thereof,  over  ei 
above  any  of  the  other  claimants  or  deposi- 
tors, or  tbe  creditors  of  said  bank.  (2)  That 
tbe  defendant  is  entitled  to  a  judgment  for 
bis  costs  a^d  disbursements  herein."  Judg- 
ment was  entered  for  defendant  From  tbls 
Judgment  tbls  appeal  Is  taken. 
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The  only  ijuestion  .assigned  as  error  and 
urged  upon  this  appeal  Is  the  conclusion  of 
law  that  the  money  received  from  the  Belle- 
vue  State  Bank  by  the  Idaho  State  Banjt  did 
not  constitute  a  trust  fund  to  be  repaid  t* 
appellant  in  preference  to  the  depositors  and 
general  creditors  of  .said  bank. 

[1]  It  Is  the  coiiteVition  of  appellant  that 
the  currency  or  ftmd  which  was  delivered 
by  the  Bellevue  State  Bank  to  the  Idaho 
State  Bank  ne\«r.at  any  time  becftme  the 
property  of  the  Idaho  State  Bank,  and'  that 
no' title  ever  passed  frobi  the  Belleme  State 
Bank:  to  th»  Idaho  State  Bank,  and  that  the 
nlatlon  of  debtor  and  creditor, did  niot  and 
never  existed  by  reason  of :  tUe  ^procnremeBt 
of  said  currency  or  jCubd  through  false  -rep- 
resentations whiai  amounted'  to  a  fraud. 
While  the  respohdegnt 'contends '^that^  upon 
the  payment  of  the  $2,SO0  by  tiiie  Sellerae 
State  Bank  to  the  Idaho  State  Bank  under 
the  agreement  as  shown  by  the  facts  fai  this 
case,  there-  Immediately  arose  -between  the 
Idaho  State  Bank  and  the  Belleme  State 
Bank  the  relatlohi  of  debtor  and  creditor,  <tnd 
by  reason  '  of  such  reffatlon  no  saperlor  or 
better  right  was  rested  in  'the  Bellevae'  State 
Bank  to  the  Asseits  of  the  Idaho  State  Bank 
ttian  that  of  other  general  ci«ditoi«  of  Said 
bank.  •        '•'•)• 

We  think' it  is  a  getferal' principle  of  law 
that  a  general  deposit  of  lAoney  with  a  hank 
transfers  the  title  of  the'mohey  so 'deposited 
from  the  depttsitor  to  the  'bank,  and  cretttes 
the  relation  of  debttxr '  and  creditor  t>etween 
the  bank  and  the  deposUor.'  'Notes'  to  Piano 
Mfg.  Co.  -VL  Auld,  Se./^.  "-St. "Rep.  777."  When 
money  Is  paid  by  o«e  hank  to  anothfer  bank 
to  be  used  b^  the  latter  In  the  ordinary 
course  bf'lHjbindss,  to  be  paid  back  In  "the 
friture'trpOO'the  \Rttet  bank  receiving  a  ship- 
ment of  money  fr6b}}  another  source, '  as 
shown  by -the  flacts  to  this  case, 'there  can 
be'noreiason'Why  ihe  same' I'ule  of  law  does 
not  ai>ply.'  The  transaction  i^- certainly  the 
equivalent  to  a  deposit  In  so  far  as  creating 
the  relation  of  debtor  and  creditor.  It  is  a 
money  loan  oif  a  payment  by  the  Bellevue 
State  fifenk  to  the  Idaho  Statfe  Bank  lipon 
4-  promise  to  -repay,  not  with  the  same  mon- 
ey hilt  with  other  funds,  ah  equal  dniount  at 
«  future  date.  This  certainly  treateS  the  re- 
lation of  debtor  and  creditor.  In  thl^  case^ 
by  the  payment  of  the  money;  the  title  pass- 
ed to  the  Idaho  State  Batik  and  'became  its 
property,  and  was  dealt  *lth'a8'lt  siw  fit 
and  -was  used  in  its  ordinary  cot(i^  oflrasi- 
ness  in  paying  debts  and  depositors,  and  that 
itas  the  purpose  for  which  the  fund  was  to 
be'  used  at  the  hme  the  sattie  was  secured', 
And  it  speclflcallir  created  the  relatioh'  of 
debtor  and  creditor. 

in  the  case  of  Mnt  Acct.  Ass'n  v.  Jacobs, 
141  111.  261,  31'  N.  B5.  414,  16  L.  R.  A.  616,  33 
Am.  St.  Rep.  302,  the  Supreme  Court  of  Il- 
linois says:  -  "Where  money  Is  deposited  In 
a  bank  without  any 'understanding 'that  the 
identical.  juoJQ^  shaU.  beir$tur{Dad».  bul^  only 
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tbtt  a  like  8^m,of  lawfpl .money  shall  be 
repaid,  the  deposit  is  general,  the  bank  Is 
permitted  to  use  the  money  in  its  liuslness, 
and  the  relation  at  debtor'  and  creditor  Ib 
created  by  the  transaction." 
'lb  the  case  of  Leaphart  V.  Com.  B&nk,  46 
a.  C,  563,  23  S;  fi.  939,^  33  U  ft  A.  700,  65 
Am'.  St.  Bep,  800,  the  Supreme  Court  of 
South  Carolina  says:  "A  deposit  of  monesr 
made  "with  a  bank  corporation,  or  association, 
to  be  used  by  It  for  the  pi^rpose  of  making 
profit  therefrom,  with  an.  -agreement  on  its 
part  to  repay  the  amoitet'^With  Inteireat,  be- 
comes at  once  this  property  of  the  depositee, 
and  creates  at'  once'  the  relation  of  debtor 
and  careditor  .between  the  depositee  and  de- 
positor, ,wtth:nbthlng  tn  the  nature  of  a  trust 
or  fiduciary  character  in  or  growing  out  of 
the  transaction'*'  -i 

There  1^  no  difference  in  principle  between 
t'^ie  case  at  bar,  .where  currency  or  oUm^ 
B>o«ey  ls-lo«ned  or  advanced. by  one  bank  to 
another  which'  is  insolvtent  for  'tue  In  the 
bbrrowtng  bank/and  i  bkse  where  a  deposi- 
tor leaver  bl» 'money  iiirith  the  bank  a  short 
time  before  it  suspends.  Corn,  etc.,  Bank  t. 
BolldtorB,  etc.,  Co.,  188  Pa.  330,  41  Atl.  536, 
f^  Ami'  St.  Rep.  873. 

.,  [2]  While  this  rule  is  well  recognized  by 
the  authoilties,  there  Is  another  principle  of 
lavir  wMch  is  equally  well-  settled,  and  that 
is:  That  the  receipt  .(if  deposits , by  a  bank 
^own- ta'b».  insoli{ent-.|by<.ite  officers  Is  a 
fraud  upon  the  depositor,- ^and  renders  the 
bank  or  its  ^assignees '  trustees  ^  maleficio, 
and  the  de^slt  is 'a  trust  fiind  recoverable 
bjr  the  depbslt(!ir:  In  sucl^  cases  the  title  does 
not  pass  to  the  .bank,  -but  it  takes  title 
through  fraud  and  by  contract  voidable  for 
that  reason  at  the  election  Of  the  depositor. 
"The  keeping  the  bink  open,  and  the  con- 
ducting of  its  business  in  the  usual  manner, 
constitutes  a  representation  to- its  customers 
of  the  solvency  of  the  bank  npon  which  they 
had  a  right  to  rely;  and! -i^  the  bank  was 
known,  to  be  insolvent  by  the  officers  who 
were  charged  with  its  management,  the  con- 
cealment of  that  fact  from  ft  person  -about  to 
make-  a  deposit  would  constitute  a  fraud  up- 
on, him.  It  is  ppon  ^is  ground,  and  not 
upon  the  theory  that  the  bank  does  not  take 
title  to  such  deposit,  that  such  deposits  are 
uniformly  held  recoveratrte-by  the  deiKwltor.'' 
Notes  to  Piano  Mfg.  Co«  V.  Auld,  8^  Am.  S?. 
Eepi  794.  ,         -         . 

The  above  citation  contains  a  collection  o( 
the  leading  cases  upon  this  question,  and 
renders  it  unnecessary  to  cite  in  this  opin- 
ion all  of  such  cases.  -We,  however,  refer  to 
Ferry  on  Trusts  &  Trustees  (6th  Ed.)  {  171; 
Pomeroy's  Equitable  Jurisprudence  0d  Edl) 
{  156.  '     ,   -  , 

In  the  case  of  Blake-  t.  '-State  SavUigs 
Bank,  12  .W«sh.  619,  41  Piaci  909,"  the  Su- 
preme GcraArt-of  Washington  quotes  with  ap- 
proval from  Gragie  v.  Hadley,  99  N.  Y.  131, 
1  N.  E.  537,  52  Am.  Rep."  9,  as  follows:  The 
bonk  acauirev  titje  p>  th«  iponey,  drafts,  X 
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Gl^ec1<».en  an  Implied  agieemeat  to'  9*9  <u> 
eoujlrajent  consltterntUm  wtMn  called  nponibjr 
the  depositor  lotbe  usual  course  of  badness. 
Tbe  turther. rule  tbat  one  wbo  baa  becn.Ut- 
dttced  to  part  vitb  bis  property  by  tbfi  fraud 
of,  aqotheir,  under  sulse  of  a  contract,  may, 
upon  discorery  of  tbe  f  mud,  rescind  tbe  con- 
traiet,  and  TCotain  tbe  property,  imless  It  baa 
cjonw.  to  tbe-posaeesion  of  a  bona  fide  bolder, 
is  eaually  well  settled,  and  does  not  at  all 
depend  cvon  tbe  cbamcter  of  ttte  wrongdoer, 
wbetber  a  corporation  or  a  natural  person. 
«  •  •  Tbe  right. to  a  rjSBtocation  in  aucb 
case  may  be  defeated  by  tbfi  acts  or  aequles- 
cence  of  tbe.  defrauded  party,  or  because  tbe 
piroperty  bas  lost  its  ide&tl^  and  caitnet  be 
tracked,  or  other  peraon»  hare  innocently  ac< 
quiredlntereats  inignotanoe  of  tlie  frasdi" 
And  the  coart,«sneiude»:  ^It^  will' be  seen 
from  this  qpotaUon  frqm  that- case  tbat  what 
the  eonrt  reaUy  decided  was  that  thfl  recep- 
tion of  deposits  by  «  bank  under  tbe  clreonv- 
stancea  rtated  -was  such,  a  fraud  upon  tto 
d^>osit(ur  as  gave  him:  a  x^gbt  to'  rescind'  tbe 
contract  of  deposit,  and  reclaim  the,  drafts 
QC  tbe)r.  proceeds,  which,  .is -that  ease^  were 
easily  dlatlnguisbable :  from  the  other  assets 
of  the  bank.  '  The  conclaslon  of  the  court 
would  no  doubt,  have  been  dltCecent  if  the 
money  had  'lost  its  identity,'  and  .'ca«ild  Jtot 
be  traced." 

In  Corn,  .eta.  Bank  T..SoUcitoT8,.eta,  C!o., 
188  Pa.  334,  41  Atl.  £37,  88  Am.  St.  Rep.  673, 
the  Supreme  Oourt  of  Pennsytrania  says: 
'!Tbe  trust  company  was  insolrent  •  •  •  when 
ttaft  transaction  took  place  and  it  xeoelyed  tbe 
plaintiff's  money,  and  tbe  officers  of  the  com- 
pany were  aware  of  its  condition. .  'Keeping 
its  doors  open  on  that  day  was,  wbetber  uni- 
intentional  or  not,  a  representation  to  tbe 
public  of  solvency.  Whether  they!  still.boped 
on  timt  day  by  some  means  to  recuperate  and 
avoid  closing  is  vot  material;  tbe  fact  of 
insolvency'  on  tbat  day  remained.  There  is 
no  difference  in  principle  between  this  trans- 
action and  tliat  of  a  .depositor  wild  leaves  bis 
numeyi  with' the -Itenk  a  few  Itours  before  it 
suspends.  Tbe  aoeeptanoe  of  the  money  un-i 
der  sDdb  circumstances  la  a  fraud  upoH'itbe 
d^Kwitor,  and  If  it  lias  not  be^i  used  pr  mlx^ 
ed  with  tiie  oommon  funds  and  can  be  identi- 
fled,  he  can  maintain  replevin  for  It." 

.  In  Wasaon  v.  Hawkins  (C.  O.)  59  Fed.  233, 
Justice  Baker  discusses  a  similar  qnestlon 
and  Iwlda  that  the  title  acquired  by  the  bank 
to  tlie  moner  -and  (dtecks  deposited  under 
such  drcumstances  would  be  voidable  at  th<> 
election  of  the  depositor,  who  could  bring 
suit, to  recover  his  d^>osit  without  any  pre- 
vious demand.'  Tbe  bank  would  become  a 
trustee  ex  maleflclo  and  would  bold  tbe  de- 
posit for  tile  use  of  the  depositor  subject  to 
his  rigbt  of  reclamation. 

,  'We  do  not  think  it  necessary  to  qnote  any 
farther  decisions  upon  this  subject,  fSor  we 
ace  satlsfled  that  tbe  rule  is  tbat  where  mon- 
ey is  deposited  in  an  insolvent  bank  known 
by  Its  officos  to  be  hopelessly  iBsoLTeni;  or 


money  loaned- by  ode  bank  to  another  bank 
upon  false  representations  which  amount  to. 
fraud  to  the  bank  loaning  tiie  -  money,  the- 
contract  may  be  rescinded  apon  the  ground 
of  fraud,  and  such  deposit  becomes  a  trust 
fund  la  the  liands  of  tbe  receiver  of  the. 
bank,  and,  like  any  other  fBnd,".lf  it  can  lte> 
traced  and  Is  capable  of  tdentiflcation,  it 
may  be  recovered  from  the  assignee  of  the; 
bank  and  is  a  prior  dalm  as  against  general 
creditors.    86  Am.  St.  R^.  794,  800,  801. 

f4]  Tbe  questloa  then  arises:  Was  there 
aetoai:  ftaud,  effectuated  by  tbe  acts  and  rep-' 
resentaUons  >  of  Cramer  tqton  behalf  of  tbe 
Idaho  State  Bank  la  procuring  the  monejr 
from  the  Bellevue  State  Bank?  Am.  &  Bug. 
Eilcy.  of  JAW,  vol.  14>' p..  21,  defines  "actual' 
.ftaud"  as  fellows:  '-'Actual  fraud  Iswhore  a 
person  intentionally  decelvies:  another  by- 
words or  conduct  for  the  purpose  ef  inducing 
him  to  part  witii  property  or  to  surrender 
some  l^gal  Wgbtiand  thereby  accomplish  his 
purpose,  rt-initolves  the  element  of  disbon* 
estyof  purpose  or  evil  design.  This  Is  the 
first  class  of  fAud  in  Lord  Hardwicke** 
(dasslflcatlon  above  referred  toi" 

In  the  case  of  Barnes  v.  Crawford,  115  M. 
G.  76,  20  S;  Ei  386,  <tbe  oourt  quotes  fifom 
Webster  as  followai  "An  intentional  perver- 
sion of  the  truth  for  the  purpose  of  obtain- 
ing sMne  valuable  thing  or. promise  from  aati 
other." .  iSf any  otber  definitions  of  frand-jnay 
be  found  in  Words  &  Phrases,  vol:  3,  p.  2948^ 

In  tbe'  Hgbt  of  tbe  above  definition,  iof 
fraud,  It  is  apparent  that  the  money  loaiied 
to  the  Idaho  State  Bank  by  the  BeUeviae 
State  Bank  was  procured  upon  false  repre- 
sentations made  by  Cramer  to  Wilsonr  Tbe 
representation  made  by  Cramer  that  the  iCda" 
ho  State -Bank  was  short  in  cash  vraseetx 
tainly  true  attlw  time  it  was  made,  bat  the 
representation  -that  a  shipment  of  currency) 
WHS  expected  and  did  not  arrive^  and  tbat 
It  would' arrive,  and  upon  arrtvihg  tbe  amount 
advanced  by  the  BeBevue  State  Bank  to  the 
IdalM  State  Bank  woald  be  returned,  wa« 
absolutdy  idCalse' and  based  upon  no  facts 
whatever,  and  certainly  was  tbe  inducement 
wMcfa  led  Wilson i  to  advance. the  men^  to 
Cramer,  Because  ifl  'viras  so  procured,  -such 
fund  became  a  trust  fund  In  the  Hands  Of 
the  bank,  and  such  trust  fund  tnay  be.riecbv- 
«rbd  from  the  receiver  o£  the  bank  If  it  caA 
be  traced  and' is  capabte  of  Idoitifltatlon. 
The  right  to  recover  therefore  in  this  Case 
is  upon  tite  ground  that  the  representationa 
made  by  Oramer  to  Wilson  npon  which  the 
fund  was  secured  constituted  a  fraud  upon 
the  Bellevue  State  Bank,  and  not  upon  tbe 
ground  that'  tlie  bank  did  not  take  title  to 
such  property. 

[S]  It  is  a  -wdl-known  rule  of  equity  tlmt 
the  owner  of  property  who  has  been  defraud- 
ed of  the  possession  and  ownership  aC  sncb 
property  may  recover  tbe  same  from  the  per^ 
son  who  has  secured  such  property,'  and  tlwl; 
die  title  of  such  property  does  not  pass  to 
,tbe  taker,  but  la  held  in  tra8t,-and  that  tbe 
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o^mer  has  a  superior  right  to  such  property 
as  against  the  creditors  of  the  taker;  and, 
where  It  has  been  used  or  converted  by  the 
taker,  the  owner  of  such  property  should 
also  have  a  superior  right  to  the  ^alue  of 
the  same  whene\'er  it  can  be  recovered  with- 
out causing  a  reduction  In  the  pro  rata  dis- 
tidbution  of  the  remaining  assets  among  cred- 
itors. 

In  the  case  of  Frelinghuysea  v.  Nagent  (C. 
G.)  36  Fed.  239,  Judge  Bradley  of  the  federal 
court  states  the  rule  as  to  the  right  to  re- 
cover trust  funds  or  property  as  follows: 
"Formerly  the  equitable  right  of  following 
this  misapplied  money  or  other,  property  into 
the  hands  of  the  parties  receiving  It  depend- 
ed upon  the  ability  of  Identifying  It;  the 
equity  attaching  only  to  the  very  property 
misapplied.  This  right  was  first  extended  to 
the  proceeds  of  the  property,  namely,  to  ttiat 
which  was  procured  in  place  of  it  by  ex- 
change, purchase,  or  sale.  But  If  It  became 
confused  with  other  property  of  the  same 
kind,  so  as  not  to  be  dlstlDguIsbable,  with- 
out fanlt  on  the  part  of  the  possessor,  the 
equity  was  lost.  Finally,  however,  it  has- 
been  held  as  the  better  doctrine  that  con- 
fusion does  not  destroy  the  equity  entirely, 
but  converts  It  Into  a  charge  upOn  the  entire 
mass,  giving  to  the  party  injured  by  the  un- 
lawful diversion  a  priority  of  right  over  the 
other  creditors  of  the  possessor. ,  This  is  as 
far'as  the  rule  has  be^n  Carried." 

It  would  be  useless  to  attempt  to  distin- 
guish and  apply  the  different  decisions  of  the 
courts  in  cases  where  the  owner  of  property 
or  money,  which  has  passed  into  the  posses- 
sioit  of  another  through  misrepresentation 
and  fraud,  attempts  to  recover  such  property 
or  money,  and  how  far  the  owner  is  required 
to  go  iA  sbowing  the  Identity  off  the  property 
or  money,  and  impose  upon  It  the  character 
of  a  tmst,  for  the  reason  that  the  rule  an- 
nounced in  these  cases  Is  controlled  wholly 
by  the  particular  facts  and  circumstances  of 
each  case,  and  the  various  cases  relating  to 
this  subject  show  the  distinction  made  by 
the  courts  and  the  rules  declared  in  the  vari- 
ous classes.  Many  cases  are  collated  In  the 
notes  to  the  case  of-  Lowe  y.  Jones,  192 
Mass.  94,  78  N.  E.  402,  6  L.  R.  A.  (N.  8.) 
4S7,  U6  Am.  St  Rep.  225,  and  annotated  in 
Annot  Cases,  vol.  7,  p.  S58,  and  also  in  the 
notes  to  the  case  of  Piano  Mfg.  Co.  v.  Auld, 
86  Am.  St.  Rep.  769. 

[S]  An  examination  of  these  Tarious  cases 
leads  us  to  believe  that  the  true  rule  govern- 
ing the  particular  facts  of  this  case  is  that, 
if  the  transaction  results  in  nothing  more 
than  an  exchange  of  creditors  or  the  mere 
cancellation  ot  one  liability  and  the  assump- 
tion of  another,  or  if  the  money  was  used 
in  the  discbarge  of  an  indebtedness,  '  such 
facta  alone  are  not  sufficient  to  show  that 
the  assets  of  the  trustee  or  its  assignee  have 
hew  Increased  by  such  transaction,  and 
therefore  there  has  been  no  betterment  of 
tbcx  estate,  tmi  such  assets  have  not  been 


improved' or  rendered  more  valuable  and'are 
in  no  way  Impressed  with  the  trust  Inenir- 
ance  Co.  v.  Caldwell,  S9  Kan/ 166,  52  Pac. 
440;  Bradley  v.  Cheeebrongh,  111  Iowa,  126, 
82  N.  W.  472;  District  Township  of  Eureka 
V.  Farmers'  Bank,  88  Iowa,  194,  55  N.  W. 
342  J  Moore  v.  CheSebrough  (Iowa)  81  N.  W. 
469;  Kansas  State  Bank  v.  First  State  Baak, 
9  Kan.  App.  839,  61  Pac.  868;  Sunderlla  t. 
Mecosta  County  Sav.  Bank,  116  Mich.  281, 
74  N.  W.  478;  Sherwood  v.  MUford  Bank,  94 
Mich.  78,  63  N.  W.  923;  In  re  Seven  Corners 
Bank,  58  Minn.  5,  59  N.  W.  633;  Midland 
Nat.  Bank  v.  Brlghtwell,  148  Mo.  358,  49  S. 
W.  994,  71  Am;  St  Rep.  608;  Frank  r. 
Bingham,  58  Hun,  680,  12  N.  Y.  Supp.  767; 
Freiberg  v.  Stoddard;  161  Pa.  269,  28  Atl. 
1111;  Continental  Nat  Bank  t.  Weems,  68 
Tex.  489,  6  S;  W.  802,  6  Am.  St  E«p.  '85; 
Nonotuck  Silk  Co.  v.  Plandei>8,  87  Wis.  237, 
58  N.  W.  383  (overruling  McLeod  r.  Evans, 
66  Wis.  401,  28  N.  W.  178,  214,  67  Am.  Rep. 
^7);  Thuemmler  V.  Barth,  89  Wis.  381,  62 
N.  W.  94;  Dowie  ▼.  Humphrey,  91  Wis.  98, 
64  N.  W.  815;  City  Bank  of  Hopklnsville  t. 
Blaekmore,  76  Fed.  771,  21  C.  O.  A.  514.; 
Beard  v.  Indepmdent  District  of  Pella  City, 
88  Fed.  875,  81  0.  0.  A.  502;'  Lowe  v.  Jones, 
192  Mass.  94,  78  N.  E.  402.  6  t,.  R.  A.  (N.  S.) 
487,  116  Am.  St  Rep.  225,  7  Ann.  Cas.  664, 
supra;  5  Thompson's  Corporations  (1st  Ed.) 

I  7103;  Bumham  t.  Barth,  89  Wis.  362,  62 
N.  W.  96 ;    Cavln  y.  Gleason,  105  N.  Y.  256. 

II  N.  E.  504;  Byrne  v.  Byrne,  113  Cal.  294, 
46  Pac.  536;  Shnte  v.  Hlnman,  34  Or.  578, 
56  Puc.  412,  58  Pac.  882,  47  L.  R.  A.  266; 
Board  y.  Strawn,  157  Fed.  49,  84  C.  C.  A. 
553,  15  L.  R.  A.  (N.  8.)  1100;  Bayor  y.  Am. 
Trust  &  Sav.  Bank,  157  III.  62,  41  N.  E.  622; 
Little  V.  Chadwl<«,  151  Mass.  109,  23  N.  E. 
1005,  7  L.  R.  A.  57a 

From  an  examination  of  the  authorities 
applicable  to  the  facts  of  this  case  we  think 
the  safe  and  proper  rule  of  law  to  apply  to 
such  facts  Is  that  when  a  bank  secures  a 
deposit  or  borrows  money -from  another  bank 
and  procures  such  deposit  or  loan  upon  false 
representations  whi(A  amount  to  tfraud,  and 
snch  money  is  confused  with  other  currency 
in  the  possession  of  the  bank  bovrowlng  such 
currency,  and  such  mingled  currency  Is  all 
disposed  of  by  the  bank  In  the  discharge  of 
debts  and  in  the  ordinary  course  of  business 
of  said  bank,  and  the  bank  is  Insolvent  and 
goes  into  the  liands  of  a  receiver,  the  de- 
positor or  person  who  loans  the  currency 
cannot  recover  the  same  or  the  value  thereof 
out  of  the  assets,  such  as  real  estate  owned 
by  the  bank  at  the  time  of-  the  failure,  or 
from  money  collected  by  the  receiver  on  notes 
in  the  bank. 

In  the  cases  where  It  is  held  that  a  re- 
covery can  be  had  to  be  paid  from  the  entire 
assets  of  the  Insolvent  bank,  it  Is  also  lield 
that  there  most  be  some  identification  of  ei- 
ther the  same  property  or  of  particular  prop- 
erty or  money  on  hand  Into  which  the  par- 
.  tlcular  money  was  coilverted>  or  to  seoun 
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whlcb'  said'mbaey  wsi  aAnimtngled  with  otbf- 
er  money  or  fnropertjr  iik'  seeutintr  bucU  iiMiiai< 
ey  or  property  and  In  such  cases  arfecov^ry- Is 
allowed  out  ot  the'  money  or  property  im  s^i 
cured. 

CouBsel  tor  amieUant  ia  this  caae  base, 
their  claim  on  the  principles  announced-  by 
this  court  in  the  cases  of  State  t.  Th«m,  6 
Idaho,  328;  05  Paa  868,  First  Nat  Bank  t>. 
Bunting  .ft  Co.,  7  idaho,  27,  69' Pac.  »28, 
UOe,  and.  Statte  v.  Bruoe,  17  IdabO«  1,  SIOS 
Pa«.  831,  134  An.  fit:  Rep;  245,  '^hOsetiaseB 
were  dealing  with  the  question,  of  lecpveoy 
opon  a  claim  made  for'  public  money, .  depos- 
ited in  a  bantc  that  became  insolT»ab  Those 
eaiaes  in  no  way  discussed  the  right  o(.a  pel" 
Tate  person  to  recorer  money  depostted  in  a 
Ymak  os  loaned  to.  a  bank,  «T«nvthOHgh,«qcb 
deposit  was  made  or  loan  procured  by  fraud, 
and  by  reason  of  which  the  fund  loaned  or 
deposited  became  a  trust  fuad.  .  i      -  . 

In  State  y.  Thum,  tbls.oourt  said;  "PnbUe 
money  deposited  ly  a  peblif  ofl^eer  in  a 
bank  becomes  a  tmst  fund,  and  not  pact  of 
the' estate. «f  the  bank,  and  in  ease  of  the 
Insolveiney  of  the  bank,  its  reoeiver  must 
treat  such  fond  as  the  profierty  of  the.  true 
owner,  and  not'  of  the  bank,"  and  fonnd.'^tbe 
posltldfa  lot  the'  state  in  this  case  ,18  uaUka 
that  of  an  ordinary  depositor  in '  a.  bank-"' 
l^ere  was  no  discussion  in  that  tcase  wU^b 
reference  to  tracing  the  finnd. 
'  Id  the>ca8»of  First  Nat  Bank  r.  Banting 
th«  deposit  was  of  public  funds  and  made 
by  a  pdblie  offliier,  and  It:  was  held  In  thafc 
case  that  Uie  deposit  was  a  special  deposit, 
midet  the  laws  of  the  state.  The  question 
«f 'fdentlfloatloD  of  the  fund  was  in  no  way 
dttwussed  by  the  court.  So  In  neither  one  of 
ttaeoecaa^  did  this  court  enter  into  or  an-- 
nbmice'  any  rule  whi«U  should  govern'  tbe> 
fH^bt  to  reoorep  from  a  bank  a  sum  of  nion< 
er  depesltM  at  the  time  the  bank  was  In^ 
ttAvefiC,  and'  that  such  recorery  could  be  had 
Mrt  of  the  gennal  assets  of  the  estate  as 
agafnM  other  creditors  against  such  bank. 

tn'the  case  of  State  ▼.  Brace,  17  Idaho,  1, 
102  Pac;  831,  134  Am.  St.  Rep.  345,  this 
court  had  under  conslderatfoh  a  claim  and 
Men  made  by  the  state  for  a  prior  claim  and 
lien  upon  the  assets  of  a  bank  upon  deposits 
inade  by  the  state  treasurer.  The  court  held 
that  the  money  deposited  by  the  state  treas- 
urer was  the  property  of  the  state  and  that 
the  bank  knew  that  fact  at  all  times  It  was 
dealing  with  the  fund,  and  notwithstanding 
the  fact  that  the  fund  deposited  went  into 
the  general  funds  of  the  bank  and  was  paid 
ont  from  day  to  day  together  with  the  gen- 
eral deposits  upon  the  checks,  stll!  the  lien 
should  be  attached  to  the  general  assets  of 
the  bank.  In  that  discussion,  howeTer,  the 
court' was  speaking  with  reference  to  money 
deposited  In  the  bank  without  authority  of 
law,  and  under  such  circumstances  the  mon- 
ey so  deposited  could  in  no  way  become  a 
^rt  of  the  general  assets  of  the  bank,  and 


the  banltactiepted  and  held  such  money  as  a 
c^iBcdal  deposit  and  as  a  trustee  of  such 
fund,  and  la  such  case  the  fund  could  not 
become  a  part  of  the-  general  assets  of  the 
concern,  even  though  the  -state  was  unable 
to-  identify  the  particular  fund  in  any  paif 
ticular  kind  of  money  or  property  of  said 
bank.  The  role  announced  in  that  case  was 
with  referwce  to  the  particular  kind  of  de-. 
posit  made  in  that  case,  and  It  was  not  iisc>- 
essary  for  the  cooit  to  announce  a  general 
principle  which  would  bind  a  depositor  or 
persob  loaning  money  to  an  insolvent  bank 
in  a  contest  where  the .  g»ieral  creditors' 
rights  were  called  In  question  and  affected,- 
as  in  the  present  case.  The  statement  made: 
"We  fail  to  see  what  difference  it  can  make 
in  point  of  fact,  reason,  or  law  whether  tbt^ 
money  was  used,  in  ibuying  bonds,  mortgages, 
and  other:  paf^r  to  add  to  the  general  assete 
of  the  bank,  or  in  dlstiharglng  the  debts  of 
the  bank.  In  either. event,  it  adds  to  or  ap- 
preciates the  body  and  value  of  the  bank'  < 
assets.  If  the  moae;  is  nsed  to-day  to  pa^* 
ttie  bank's  debts,  and: it  suspends  business 
to-morrow,  the  indebtediiess  of  the  bank  to- 
morrow wUU  be-  just  .as  much  less  than  l: 
wonld'  otherwise  have  been  as  the  amount 
paid  out  repreaents" — was  based  upon  thi 
authority  of  Myoit  y-.  Board  of  Education; 
51  Kan.  a.%,  32  Fae  668,  37  Am.  St.  Rep. 
268,  and  cases  .reifierred  to  in  that  case. 

'We  are  Inclined  to  think,  however,  that 
this:  rale  is  a  litOe  too  broad  to  be  applied 
to'  tUie  facts  involved  in  this  case,  and  tba; 
it  .should  be  limited  to  the  extent  referred 
td- above  in  this  discussion,  and  under  the 
rule  as  announced  in  the  cases  heretofore 
cited. 

We  think  the  oorreM  rale  is  stated  ill  In- 
surance Ck>.  T.  Caldwell,  69  Kan.  156,  52  Pac 
440,  as  follows:  "The  fund  itself,  or  soihe 
thing  Into  which  it  has  gone,  and  wblc'<. 
stands  as  Its  representative,  must  be  oi> 
hand,  'subject  to'  Identification,  and  separa- 
ble from  the  g«ieral  assets,  in  order-  tc 
charge  the  assignee  with  the  trast;  or,  If 
tbe  fund  has  "been  so  commln^ed  with  Urn 
general  assets  is  to  be  incapable  of  identl- 
flcatlon  or  tracing,  the  estate  which  oame  to 
the  assignee  must  have  been  augmented  or 
bettered  in  an  appreciable  and  tangible  way. 
In  order  to  charge  it  with  the  trast. '  The 
mere  saving  of  the  estate,  by  the  discharge 
of  general  Indebtedness  otherwise  payable 
ont  of  it,  or  the  payment  'of  the  current  ex- 
penses of  the  business,  is  not  an  augmenta- 
tion or  betterment  of  the  estate,  with  Ik  the 
meaning  of  the  rule.  If  the'  estate  has  not 
been  Increased  by  specific  additions  to  it,  or 
If  what  prrevlously  existed  has  not  been  Im- 
proved or  rendered  more  valuable,  it  has  not 
been  Imiiress'ed  with  the  trust  claimed." 

Applying  this  rale  to  tbe  facts  6t  this 
case,  It  is  clear  that  the  money  received  by 
the  appellant  from 'the  respondent  in  no  "W-ay 
Increased   the '-assets-  6f    the 'Idaho    State 
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Bank  by  Qiecifie  feddlttons,  sr  improved  «r 
rendered  more  valuable  the  assets  of  said 
tiank  or  augmented  or  bettered  tbe  assets. 
The  mere  fact  that  the  mon^  paid  debts  or 
other  obligations  of  the  bank,  and  thereby 
decreased  its  Indebtedness,  was  beneOclal  to 
the  creditors  for  tiie  reason  that  the  assets 
would  not  have  to  be  reduced  in  paying  such 
debts,  and  thereby  reduce  tbe  share  that 
would 'go  to  each  of  the  creditors,  is  not  an 
answer  to  this  (luestion,  for  at  the  time  such 
checkS'  wei«>  cashed  And  sueb  money  was 
dispersed  the  bank  was  insolvent,  and  tlie 
persons  who  reoelTed  such  money  upon  suchi 
cheeks  In  payment  of  such  debts  received  the 
full  amount  of  their  claims  to  the  extent  of 
payment,  while  the'  other  '■  general  creditors 
will  not  be  able  to  receive  proportionately 
such  full  payment  when  their  claims  are 
paid,  and  thereby  are'  Injured  by  reason i  of 
sncb  f and  being  so- dissipated.' 

Tbe  assumption  included  within  tbe  state- 
ment made  by  tbis  court  in  the  Brace  Case, 
that  becan&e  the  tmsf  fund  was  used  in  tbe 
payment  of  tndebtediieas  of  tiie  bank  and  in 
tbe  ordinary  course  «f  business  that  the  es-* 
tate  of  thebadkiwas'augmentM'and  better^ 
ed,  wit&out  a'- showing  that  such  money  can 
be  traced  into  any  specific  property  or  nion-- 
ey,  is  not  justified  h^  the  fitets  shown  in  this 
case*  and  neither  did  the  court  so  find.  In 
fact,  in  the  present  case  there  is '  no  procrf 
and  no  finding  to  the  effect  that  Mm  estate 
of  the  bank  'was  in  any  way  bettered  or  aug- 
mented by  reason  of  the' application  of  the 
trnst  fund;  and  because  of  that  W6  tmnk 
the  Judgment  should  bi  affirmed.  Ck>Bts 
awarded  to  respondent 

DAVIS^  Distlrict  Judge,  conoan. 

AIIiSHIB,  3.  (dissenting-  from  optnioo  and 
affirming  Judgment  on  .  Other '  srounds).  -  1 
am  act  able  to  agree  with  the  views  wldch 
seem  to  be  entertained,  by:  the  Ghlef  Justice 
with  Eeference  to. this  case.  'The  Xaets  of 
the  -case  -Are  >  quite  i8ln4)le;  Indeed,  the  evi- 
dence is  ypcy  brief.  .In  order,  therefore,  .to 
make  clfear.  the  copclusion  I  reach  pn.  the 
question  of  the  trust  relation  sought  to  be 
established,  I.  wUl  quotes 'at  length  from  tbe 
evidence  of  the  cashier  of  the  appellant  bank 
(and  bis  evidence  is  not  disputed. and  covers 
the  whole  transaction).  After  tbe  formal 
questions  and  vn^wers,  his  testimony  Is  ap 
follows;  "Q.  What  took  place  there  ^between 
you  a^d  ^r.  Cramer?  A.  Mr.  Cramer  ca^ne 
to  me  and  said  that  he  had  shipped  out 
about. ^44)00  to  Ketchum  to  Thomas  Beed, 
and  it  bad  left  him  c  little,  abort  and  that 
I>e  h^d  .a  slMiPment  on  the  ^oaA  and  needed  a 
little  naoney  until  hla  shipment  came  in.  .  Q. 
How-  much  oi  a  shipment  did  he  state?  A> 
He  said  it  was  on  the  road  at  that  time  and 
would —  .  Q.  How  much  of  a  shipment?  A. 
$5,000.  Q.  And  did  he  say  in  what  form? 
A.  He  ^id  it  was  a  shipm^t  of  currency. 


Q.  Wbafc  did  lie  state  lie  would  doT  A.  He 
Mid  tlla;t  if  I  would  let  him  have  some 
money  "he  would  ^return  it  in  .currency .  when 
hie  shipment  came  In.  Q.  And  did  you  let 
him  have  the  currency?  A.  Yes,  sir.  Q.  How 
mTieh  did  yon  let  him  have?  A.  $ijSt)0.  Q. 
And  when  did  you  see  him  again?  A.  I  do 
not  tlifnk  it  was  until  tlie  31st  of  August 
Q:  When  did  yon  call  at  tbe  defendant's 
bunk.  If  at  all,:  after  tue  25th?  A.  On  Au- 
gust 29tbt  Q..  And  whom  did  you  meet 
there?'  A.  llr.  Cutts;  Ur.  Cramer  warn  aot 
there.  Q.'^And  what  took  place?  A.  I  aA- 
ed  him  if  be  could  retnm  the  92,S00i,  aad 
he  said  that  he  could  not  that  the  shUtmcst 
had  not  arrived,  but  he  thought  it  would  be 
in  on  the  «v«ning  train.  Q.  What  position 
did  he  ttoM 'With  that  baak?.  A.  He  was  the 
assistant  oastiier,  I  believe.  Q.  When  next 
did  yon  go  again,  U  at  all?  A.  The  next 
day  I  called  at  the  bank  again.  Q.  And 
wbo  did  you  see?  A.  I  saw  Mr.  Cntts 
again.  Q.  And  what  took  place  on  that  oc- 
casion? A.  fie  told  me  tiiat  the  shipment 
had  not  come  yet,  but  he  was  sure  that  it 
would  1)e  in  on  the  SOtb  on  tbe  train.  Q. 
And  did'  you  go  there  again,  if  at  all?  A. 
On  the  3lst  Q.  And  who  did  yon  see?  A. 
I  went  in  to  see  Cutts  and  I  asked  If  Cra' 
met  was  tlKre-~  Q.  And  what  else  did  yon 
sky?  Ai' I  aitted'for  Cramer,  and  be  "was 
out  tind  I  wattedf  two  or  three  hours  for 
him  and  he  finally  ciOne  titld  weat  back  Into 
the  back  rooiB,  and  I  asked  him  if  I  oonld 
See  him  a  few-  minutest  and  lie  said?  'Xes. 
sir;  111  a  few  minutes.' .  And  he  nevw.came 
back  out  at  all."  On  «ro98-exaBdnation  tbe 
same  -witness  tegkl&6i  that  after  ""fiiriiig  this 
loan  to  Cramer,  he  did  not  conununieate  witk 
Cramer  or  the  Idaho  State  Bank  or  have  any 
word  from  tbem  until  the  3l8t  day  of  Ao- 
Rusti,  the  day  on  which  the  Idaho  State 
Bank  failed.  He  also  testified  on.  cros8-«c- 
amtnatlon:  ^Q.  Wben  were"  youi  to  reod.Te 
this-  money  back?  A.  It  was  to  be  returaed 
as  soon  as, tbe  shipment  of  money  came  ia. 
Q.  Was  It.  to  bO'  brought  down  to  you.  the 
next  day?  A>.I  do  pp(  think  so.  I  do  not 
think  there  W(U  ojny  arrangement  of  that 
liiuA.  Q,  There  yrem  no  arrangement  of  that 
kind  oAde  at  tbe  time^when  he  got  the  mon- 
ey and  told  you  .be  b^d.a  shipment  coming 
in  that  would  be  there  on  the  25th  or  28tli7 
A.  No,  slvi  I  do  not  think  so!" 

In  other  words,  the  witness  admits  tbat 
there  was  no  definite  understanding  as  to 
just  when  and  bow  the  payment  should  be 
madei  whether  it  should  be  brought  down 
to  tbe  bank  by  Cramer  or  fin  officer  of  tbe 
bank  in  currency,  or .  whether  it  should  be 
sent  to  tbe  bank  by  remittance  in  the  ordi- 
nary and  due  course  of  banking  business, 
or  an  officer  of  the  Bellevue  bank  was  to 
call  at  tbe  Idaho  State  Bank  and  get  tbe 
money.  I  recite  the  foregoing  for  the  pur- 
pose only  of  illustrating  the  fact  that  this 
was  an  ordinary  loan  made  by  tbe  Bellevue 
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jBtatw  Btink^-te  tb^ldfthc'State  Bank,!  «nd' 
that  It  'itas  made  i  ubdee  jcm>  totbet '  or  -  dtffiac- 
•ent  ..wajteeliientB'-'Or'  dondttions  tebak- a,ny 
otlier  ordinacy  loitt,:  Ji  te  admitted  .by  «11 
i^itJes  'tJut'tblsrwaa.'  ts  fact'  a  m«»«'Io<ln 
(from  the  one.  baakto  tbe  other,  taai  .that 
the  relation  of  >debtor  aod- creditor  imitaedl- 
■fttely'  arofle.  "Leaphaat  :vj  Commercial  Bftnk, 
>46  S.  C.  563,  2B  S.  .BX  dS9;  38  Ii.  B.  A.  760^  K 
-Aoi.  StRbp.  8eO;>Mntnal  Acddant  Ass's  v. 
vlaceba,  141  I1L.261,  Sl-N.  £.  414,.  16  K  B. 
'A.  616^  88  Am.  8t)  Bep;  302:  It  Is  contended, 
howoTM,  thae  hi  4ota6  fictttiovw  and  imagl- 
Jiary  way  the  relatien  o<'d«bto>  and  creditor, 
-which  Is  daartt'  «fitM)ltshed,  was  JsubM- 
<quently,  and  after  the  money  Was:  all'  fmAA 
«Qtiand  escpieiided  I^'tbe"Idahe»  State  Bank, 
converted  Intwa'tnnrt.'relatttmv.aUfd  that  the 
Idahb  -Btate  Bank  HftefUhad  ewtmt4«d-  this 
■money  becattte  a  "tinsteetor  ^16' Bellevne 
State  Bank,  Itb  ctetiil  gne  trust.  I  ani>n>hoiI- 
'ly'  unable  to  agree  with  this  coatentiob,  and 
etUB  briefly  state  my  reasons  for  my  dis- 
Jt^greemeiit.  ■'  -  ■'•  '    '•    '  •■  ■  ■     -:     : 

It  la  a  well-established  rttle  of  ra:w  that, 
where  one  parts  with  the  poJssessfon  of  his 
^propetty  by  reason  of  fraud  practWed  by  the 
Tone  wlHy  procures  the  prdpeity',' upon  diScbV- 
■*rlng  thfe- fraud' he  may  rescind  tlie 'contract 
and  pursue  his  propterty' alid  '  pec(iTfer  the 
same,  unless  It  has  passed  inid  the  hands  of 
an  innocent  purchaser.  Ool^  ftWhan^e-'Baink 
v.  Solicitors'  Loan''4  Trrfst' Co:Mte  PL  330, 
41  Ati:  636.  68' Am.  St.  Hep.  872f  Firbeir  V. 
■Stephetas'  (O.  C.y  36  iPed.  It:  '  Stflctty  speak- 
ing;' the' right  ttf'purstife'piro'pertjr  Ifl  EUCh 
-vases  reljts  upon  the'dbctrin^  of  rescission  <of 
'contraiBtS rather  than  tttat  of  trtrnt  dAd'trtiri- 
te*.  ■  1  Perry  •  dn  ThiSts,  {  166.  The  prlft- 
"<rlple  tiixMJ  Vfhldi  tfee  reborery  is  allo^^d  is 
the  same  both  at  la*  And  Ip  eqtilty;  ^^he' 
'tolsrfeprfflieiitiftioh  or  fraud  whltifi  entitles; 
'Htk  l^arty  tb  re^cihd  the  contract  ftnd  pnrsiife 
the  property  must  cofl'slst  in  ^oJne  fact  '■nid' 
Serial  to  the  co^ti'Oct  of  oi.'^m^ttiiap  .that 
'goes  id  llie  es'tenoe  of'tlie'doiittikt  l^^tt. 
1  Perry  oh  Trusts,!  Itl.'  '.''/""-'"  ;       , 

Courts  of  equlti^'  ate'  'c<JiistfltTit4^'^A!it'' tile 
purpote  of  doing  substantial  J^isfH^  betWeen 
the  gairti^';  but  this  musl;  be  ri^min'stered 
.unde^  some  'recognized,  system ,'and  standard, 
for  the  reason  that  ihdlyl'duals  in  the  same 
society  differ. in  their  views  of  absolute  right 
and  justice  and  of  .ifioraA  standards  j^g, well. 
Thl9  principle,  is  tersely  «nupcl£^^ed  by  Per- 
ry, on  "trusts,,  af  ,8^tIon,  173,  wh^r^  he  pays: 
*Tber«  are  iii  eyery  community  two  ^classes 
of  rights-i-j^rfect  rights,  apd!  '^perjfec^ 
rights.  Perfect  rights  a^e  tbose  ,thaf;.^^y  W 
etsSpfcei,  or!  for,! t^e,  ^)reach  of  which, jiam- 
agw  ,njay  be  recovered;  Imperfeqt  rjgbit^  are 
jthose  which  ar^.copceded  (^o  every  ni^  but 
.^lfjlcl»  cannfit  .be  forced,  by  buman  .trlbu- 
jiM^B,.  apd  for.  the  breads  of  ^.^If^  .fu)  dam- 
Agea  c&n  ..be.  .recovjered.  Xhus.  jeyesy  maQ 
pj^  a  right  to  t|ie  utrnpst  gooti  ^eilth,  and 
i^eji*^st  iterfec^ifranKnesf^  ao^  tputhful^ke^ 


'Uk  aU  th»tnnSaMloB8  of  b«8ineM;bUtO(tnetB 
of:  justice  wooM  tte  utterly  powerlMs  lo;  .en- 
force. sBcfa  a.  sUndUrd  of  morality.^  -  l^hcy 
:w«Hld  have  ^neither  .the  tlnie  njocitbe  meadilB 
«f '  Investigating;  tbe'<innumarable.  arts  «tf 
buyers  aaAsMlera.-.  And  .so -eovrtS)  ha'fre  been 
obliged:  to-  Iliy  down  certain  praotleal'  Boi&a 
*nd  UmltaUiMB  -upon  the  suMect  ot  misrdp- 
<EeB8ntati»n."   .    •  .  '         \ 

No  court  of  equity  would  undertake  to  In- 
tertBre'.'wMhand  resciodtlie  trantecticAis  «t 
men  simply  -became  there-  has  been  a  breach 
'Of "the  n»ral  or  ethical' standard  generally 
'lecdgnlzed  by  men,  or  because  some  one  has 
^promised,  to  do  a  certain  thing  or  meet  an 
obligation  or  transbct  certain  business,  and 
has  failed  to  do  so,  either  at  the  time  or  In 
the  manner  represented.  If  courts  were  to 
undertake  this'  thing,  they  would  be  over- 
whelmM  and  8w»mped  with  bnslness.  Every 
case' of  this  klndnrast  b«  considered  in  ttae 
light  of  its.  own  peculiar  facts  and  clrevti- 
stances  and- bd. decided  on  sucb  clear  and  ob- 
'BUstakable  principles  i>f'.e<}nity  as  .-are  gen- 
-  Orally  re<!Ognliled  and  conceded  to  be.  both 
oiirllly' and  morally  blnding'.on.  men.  in  their 
.dealings  with  each  other.  It  Is  Bever  eouUy 
of  jii8tlca.'<to  restore  a  .negligent  person,  «ir 
one  who  has  .failed. to  exercise  reasonaUe 
care  and  p!reoKUti0n,v  t«<ia  right  at  the  ex- 
pense of  lasoeent^thlrd  parties. 

NoiK,  tucoiag.td  Ahei  undisputed;  facta ^of 
this  traasactiont' let  ns  inquire: as. to  whetl^ 
.,tbe  transaction  bears  any  of;t^e  earmaiks.<of 
a  trustj  «nd,  it  not,  whether  there  w,fis  AW 
svch  fraud,  jxractlwd  as  went  to  the  e^tentie 
and:  eQMiclei-a^n.::9f.  thg-  ept^t^^Gt  so  aa  to 
■conrect  Uie  tmnsactl(»k  into  a  constructive 
trnst,.  In  the. first  plaice,  tiie  parties  dealt  at 
arin'A  lengtbK  tlSiey  ^sustained  no  confidential 
relaAlon  towacd,  ea^b  pther.  The  Believe 
State  Bank  was  Jiot  <  depositor  of, the  Idaho 
Statfe  Bank  aod  w^s  not  dealing  with,  the 
bftPk  jqp**,.  lth«>.  sanjsiB  thaoi^  that  a  deposlljftr 
dsalp  wlt;h^^  ^.^l>^' ;  7^e  .Bellevae,  State  Bank 
}Hf  a  jjiotiflpd  jat ,  the  time  jyramer  procured 
,thia ,  loon  that, , the.  Idaho  State  Bank  was 
.^ort  of  fun^s, ai>d,t))at  Cramer  considered  ,tt 
.jjece^sary -anjd  «*isenjj|^l  that  hje  procure  this 
BU^i  of  12,^  l«,yi:d^.to  continue  to  do  busi- 
ness and.  flieet  ,tbe  current  demands  o^  the 
h»^.  '■  Tbe  U>^.  wf  s  made  upon  the  promise 
.of  (^amev  that  the  bank  would  riepay  ittp 
sum  within  a  day  or  two,  or  upon  tlie  Idabp 
^ta.te  Bank  receiving  a  sum  of  $5,000  in  cur- 
rency wblcb  was  the*  supposed  to  be  on  the 
vraj  ,t,Tonx .  aqmevohere  not ,  disclosed.  In  the 
iu^if^^hile  the  officers  of  the  bank  mak- 
li^'  the.  loaf^  had  notlc^  that,  t^e  iponey  wa^ 
to!.be.  Immediately,  expended  in  meeting  the 
demands  ,of  tbe  bank.  ..This  ,iuoney  :v^as  not 
delivered  t<J!,:Cram^r  for  this  purpo?^  dt  b«|- 
ing, applied  to  the  .use  and  beaeQt  of  the  Bell^ 
vue  State  Baok,  |>ut  rather  to  be  used  and 
applied .  as  the  money,  ai^d  property  of  the 
Idaho  State  Bank. ., It  ia  said,  however,  that 
tha  Qaud  an<|^defeptlon  in.  .this  «^e  consist- 
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«d  In  the  representation  9t  Cramer  tbat  he 
had  a  $6,000  shipment  of  currency  on  the 
way  that  would  reach  Halley  on  that  day  or 
the  following  day,  and  that  this  loan  should 
be  paid  out  of  tliat  gum.  Let  us  see  if  this 
was  the  e*gential  ingredient  of-  tbe  contract 
and  the  moving  consideration  for  the  loan. 
//  the  offlcera  of  the  BeUevne  bonb  loowld  i»a( 
take  Cramer't  promise  that  he  would  repay 
thii .  loan  or  would  not  trust  his  word  of 
'mouth,  th«n  certainly  they  would-  have  no 
more  reason  to  trust  his  representation  that 
he  had  a  shipm,ent  of  currency  onttie  way 
out  of  which  he  would  make  the  payment.  If 
he  bad  made  a  naked  promise^  as  he  did,  op. 
which  he  received  this  loan,  without  giving 
any  security  or  even  any  evidence  of  tbe  in- 
debtedness, It  might  be  said  that  there  was 
no  other  tangible  proof  be  could  have  then 
offered  to  show  that  he  meant  what  he  said. 
If  they  could  not  rely  on  his  promise  to  pay, 
then  why  rely  on  his  statement  about  this 
shipment?  But  when  he  tbld  them  that  he 
had  a  shipment  of  (5,000  currency  on  the 
way,  they  might  have  asked  him  for  the  evi- 
dence of  that  fact.  If  his  statement  was 
true  that  he  did  have  a  shipment  on  the  way, 
'  he  must  have  had  written  evidence  either  by 
way  of  letter  or  telegram  which  would  have 
constituted  proof  that  what  he  said  was  true. 
Xhey  never  even  asked  for  any  such  evidence 
or  proof;  they  relied  on  his  word  in  this  re- 
spect as  much  as  they  did  with  reference  to 
the  promise  to  pay.  I  recite  this  merely  for 
tbe  purpose  of  showing  that  they  undoubted- 
ly made  the  loan  upon  tbe  faith  of  Cramer's 
promise  to  repay  the  loan,  rather  than  npon 
the  specific  representation  that  be  had  -$5- 
000  coming.  Tbe  promise  to  pay  was  the  real 
essence  of  the  consideration  and  contract. 
The  other  representation  was  simply  an  ad- 
ditional inducement.  The  subsequent  action 
of  the  officers  of  the  Bellevue  State  Bank 
demonstrates  that  tbls  was  absolately  true, 
because  they  never  made  any  demand  for 
the  money  or  took  any  steps  to  procure  the 
jHiyment  until  the  Slst,  whereas  it  is  proven 
that  Cramer  represented  that  the  95,000  ship- 
ment would  be  received  not  later  than  the 
26th,  the  following  day  after  the  loan  was 
made.  These  facts  demonstrate  conclusively 
to  my  mind  that  this  was  an  ordinary  loan 
and  that  it  was  no  more  Induced  upon  the 
representation  that  Cramer  had  a  shipment 
of  $5,000  in  currency  coming  than  It  was  in- 
duced upon  bis  standing  as  a  banker  and 
business  man  and  his  mere  promise  to  pay 
the  debt  No  method  was  pointed  out  or  pro- 
vided for  in  that  agreement  whereby  the 
Bellevue  bank  should  be  able  to  lay  bold 
■aton  or  receive  the  sum  of  $2,500  out  of  this 
specific 'shipment  In  any  other  atdde  or  man- 
ner than  by  the  ofllcers  of  the  Halley  bank 
bringing  it  or  sending  It  td  the  Bellevue 
bank,  and  It  Would  evidently  have  made  no 
difference  to  the  Bellevue  bank  whether  it 
came  out  of  that  shipment  of 'from  money 


received  from  general  deiMsltora.    IC  was  % 
mere  trade  or  -coBunerclal  transaction. 

Another  thing  in-  this  case  which  onght  to 
receive  serious  consideration  is  the  fact  that 
the  Bellevue  bank  at  the  time  of  makii^  this 
loan  was  placed  in  poasession  of  such  facts 
by  Oramer  as  to  put  a  reasonably  prudent 
and  diligent  man  on  inquiry '  as  to  the  sol- 
vency, of  the  Halley  bank,  and  this  was  suidi 
notice  and  information  as  would  have  un- 
doubtedly precluded  any  orMnary.  butimeas 
man  depositing  that  *t>m  in  the  bank  at  thtt 
time  on  a.gesural  depiOsU,  Suppose  a  gener- 
al depositor  going  to  tbe  bank  had  been  at 
-tbe  time,  notified,  that  tbe  bank  was  so  close 
run  Dor  funds  tliat  it  could  not  pay  out  cash 
over  its  counter  to.  tbe  sum  of  $2,500.  Does 
any  one  suppose  the  general  .depositor  would 
have  deposited  that  money  in  the  bank  imder 
tbosO' circumstances  and  ;with  tbat  knowledge 
and  notipe?  Undoubtedly,  he  would  not  Itave 
done  so.  And  should  a  depositor  imake  a  de- 
posit under  such  circumstances,  no  court  of 
equity  would  give  him  a  preferred  lien  on 
thQ  assets  of  tbe  bank  for  that  sum  on  the 
grounds  that  the  bank  was  insolvent  at  tbe 
tUpe  of  m^aklng  the  deposit  and  that  be  bad 
00  notice.  A  court  of  equity  would  rather 
charge  him  with  failure  to  exercise  due  dil- 
igence and  impute  to  bim  constructive  notice 
that  the  bank  was  then  insolvent.  Tills 
court  has  said,  in  State  v.  Cramer,  20  Idaho, 
638,  119  Pac.  30,  that  "a  bank  is  insolvent 
when  its  assets  and  property  are  of  such 
character  and  value  that  it  is  unable  to  meet 
Its  demands  in  tbe  usual  and  ordinary  course 
of ,  business."  Now  tbe  question  arises  at 
once:  Did  not  tbe  Bellevue  bank  have  notice 
when  it  made  this  loan  to  Cramer  that  tlie 
Idaho  State  Bank  was  a^  the  time  and  tlie 
moment  prior  to  the  making  of  the  loan  on- 
able  to  meet  its  demands  in  the  usual  and 
ordinary  course  of  business,  and  tbat  the 
very  reason  why  It  was  soliciting  and  pro- 
curing this  loan  of  $2,500  was  to  run  it 
until  the  following  day?  In  other  words,  ac- 
cording to  Cramer's  statement  and  represen- 
tation at  the  time  of  procuring  this  loan,  he 
needed  this  much  to  run  him  until  the  fol- 
lowing day.  The  query  arises  in  my  mind 
at  once:  Is'  one  bank,  making  a  loan  to  an- 
other bank  under  such  circumstances  and 
conditions  and  representations,  to  be  allow- 
ed, after  the  borrowing  bank  'has  gone  into 
the  hands  of  a  receiver,  to  come  Into  a  court 
of  Equity  and  rescind  the  contract  and  have 
the  receiver  declared  to  be  tbe  trustee  of  a 
constructive  trust  in  favor  of  the  lending 
bank?  If  a  constructive  trust  can  be  estab- 
lished under  such  circumstances,  then  I  can- 
not conceive  of  any  ordinary  sale  and  tirans- 
fer  of  property  upon  tbe  promise  of  tbe  ven- 
ded to't)ay  lit  a  certain  time  and  In  a  given 
mannei*  that' cannot  be  converted  into  a  con- 
structive trust  in  every  instance  where  tbe 
purchaser  falls  to  make  payntent  at  the  time 
or  in  the  mannei'  specified.  To  adopt  snch 
a  rule,  however,  would  fod  'dissstrous  to  bOst- 
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affairs,  and  would  remder  all  commeiv 
eial  transactions  precarious  and  uncertain. 
There  is  no  more  reason  for  allowing  one 
bank  making  a'  loan  to  another  to  rescind  the 
contract  and  pursue  the  assets  of  the  bank 
under  the  theory  of  a  constructive  trust, 
than  there  is  for  allowing  the  indlrldnal  and 
private  citizen  under  the  same  state  of  facts 
and  drcumstanees  to  pursue  the  same  rem- 
edy. If,  however,  this  remedy  were  allowed 
In  all  such  cases  in  the  ordinary  business 
affairs  of  life,  a  large  percentage  of  the  sales 
and  transfers  Of  i)er8onal  property  and  chat- 
tels would  be  the  subject  of  litigation,  and 
that  would  always  be  the  case  where  the  pur- 
chaser failed  or  was  unable  to  make  payment 
as  promised  at  the  time  the  sale  was  made. 

The  authorities  cited  on  this  question  in 
the  opinion  by  the  Chief  Justice  are  all  of 
them  dealing  with  a  different  state  of  facts 
from. that  Involved  in  this  Case.  An  exami- 
nation of  these  authorities  will  disclose,  that 
they  are  treating  questions  where  a  trust  re- 
lation is  shown  to  have  arisen  in  the  first  in- 
stance and  thereafter  been  violated,  or  with 
the  law  applicable  to  depositors,  or  some 
such  state  of  facts  differing  entirely  from 
this  case. 

The  nearest  approach  to  this  case  to  be 
found  among  the  authorities  cited  is  that 
of 'Com  Exchange  Natibhal  Bank  v.  Solici- 
tors Loan  &  Trust  ,Co.,  188  Pa.  330,  41  Atl. 
536,  68  Am.  St  Rep.  872,  and  that  case  dif- 
fers so  widely  from  this  in  its  facts  that  a 
rule  of  law  announced  co.vering  those,  facts 
cannot  be  accepted  as  controlling  auUiority 
in  a  case  like  this.  There  the  trust  compa- 
ny called  up  the  bank  by  telephone  and  ask- 
ed for  12,000  in  $2  bills,  and  on  receiving  a 
favorable  reply  by  'phone,  the  trust  company 
sent  its  check  on  the  Fourth  Street  National 
Bank,  where  it  had  funds  on  deposit  suffi- 
cient to  meet  the  check,  and  the  bills,  done 
up  in  packages,  were  returned  to  the  trust 
company  by  the  same  messenger  who  deliv- 
ered the  check  to  the  bank.  The  bills  were 
delivered  to  the  bank,  byt  the  packages  were 
never  opened,  and  the  trust  company  did  not 
open  its  doors  the  following  day,  but  made 
an  assignment  for  the  benefit  of  its  creditors, 
and  the  Fourth  Street  National  Bank  had 
immediate  notice  of  the  failure.  The  bank 
tliat  had  furnished  the  |2,000  in  bills  and 
received  the  check  therefor  on  the  Fourth 
Street  National  Banb  UuiiHHUately  prewnti>d 
the  check  for  paym«Bt,  q»d  the  Fourth  Street 
National  Bank  refused  to  pay  on  the  grounds 
that  It  had  notice  of  an  assignment  for  the 
benefit  of  creditors.  The  court  allowed  the 
bank  to  pursue  the  packages  of  bills  into  the 
hands  of  the  receiver  and  recover  the  same 
pn  the  theory  and  upon  the  grounds  that 
there  was  a  total  failure  of  consideration, 
in  that  the  check  given  for  the  bilis  was 
wholly  worthless  and  that  it  would  be  in- 
equitable under  such  oircnmstances  to  allow. 
the  creditors  of  the  bank  to  have  the  benefit 


of  this  property,  which  still  remained  intact 
and  had  never  found  its  way  into  the  assets 
of  the  bank,  and  for  which  no  consideration 
whatever  Iiad  passed. 

Another  important  difference  between  that 
case  and  this,  and  one  which  alone  ought  to 
be  sufllclent  to  distinguish  the  two  cases,  is 
that  in  the  Com  Exchange  Bank  Case  the 
bank  had  no  notice  of  any  facts  which  would 
put  it  on  inquiry  as  to  the  solvency  of  the 
trust  company.  The  very  fact  that  this  sum 
of  money  was  to  l>e  in  small  denominations 
and  that  the  bank  sent  its  check  along  in 
poyment  therefor  would  indicate  that  the 
bank  was  securing  the  money  merely  for  the 
purpose  of  making  change  and  that  It  was 
well  able  to-  pay  for  the  same.  In  the  pres- 
ent case,  however,  the  money  teas  wanted  in 
any  denomination  possible  for  tlie  purpose 
alone  of  catryinff  on  business  and  meetinff 
its  oUigations  and  on  the  ground  that  it  was 
short  of  funds. 

t  am  Satisfied  that  this  case  should  be  de- 
tided  upon  the  proposition  that  no  trust  re- 
lotion  has  been  established.  It  would  follow 
that  the  other  question  discussed  by  the 
Chief  Justice  is  not  essential  to  the  decision 
of  this  case.  In  view,  however,  of  the  fact 
that  the  majority  have  deemed  It  necessary 
to  consider  and  pass  upon  the  question  of 
pursuing  the  assets  of  a  hank  in  cases  where 
a  trust  has  been  established,  I  must  here 
register  my  dissent  from  the  apparent  views 
enunciated  in  the  majority  opinion.  This 
court  has  decided  in  State  v.  Thum,  6  Idaho, 
323,  65  Pac.  858,  First  National  Bank  of  Po- 
catello  v.  Bunting,  7  Idaho,  27,  58  Pac.  929, 
1106,  and  State  v.  Bruce,  17  Idaho,  1,  102 
Pac.  831,  134  Am.  St  Rep.  245,  that  trust 
funds  may  be  followed  into  the  general  as- 
sets of  the  bank,  irrespective  of  the  question 
of  identification,  and  that  the  trust  may  be 
fixed  upon  the  general  assets  for  the  return 
or  payment  of  the  trast  estate.  The  cases 
of  State  V.  Thum  and  First  National  Bank 
of  Pocatello  v.  Bunting  both  Involved  the 
same  state  of  facts,  and  there  the  record 
showed  that  the  trost  estate,  amounting  to 
some  $63,000,  had  been  paid  out  in  the  regu- 
lar course  of  business,  and  that  only  $5,300 
was  left  in  the  bank  at  the  time  It  went  into 
the  hands  of  a  receiver.  The  facts  in  those 
cases  were  substantially  the  same  as  in  State 
V.  Brace,  and  the  same  principle  of  equity 
was  involved  In  all  these  eases.  By  the  deci- 
sion of  the  majurily  of  the  court  in  the  pres- 
ent case,  It  is  proposed  to  overrule  a  uniform 
line  of  decisions  of  this  court  covering  a 
period  of  14  years,  and  now  return  to  a  rule 
long  since  abrogated,  rather  than  to  continue 
to  follow  wliat  seems  to  me  to  be  the  rale 
of  reason' and  Justice  which  has  heretofore 
prevailed  in  this  state.  V  cannot  give  my  as- 
sent to  (hat  proposition.    . 

I'  think  the  judgment  should  be  afBrmed^ 
but  desire'  to  place  my  concurrence  specific- 
all:^  upon  the  ground  tiiat  no  trust  relation 
has  been  established  in  this  case. 
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SHERRED  ▼.   CITT  OF  BASER  et  tO. 
(Supreme  Court  of  Oregon.     Jnly  30,  1012;) 

1.  Waters  and  Water  Coubses  (|  40*)  — 
Riparian  Rights— Nature  oi*  Riohts. 

It  is  the  use  of  water,  and  not  the  water 
itself,  to  wliicb  one  may  acquire  a  property 
right. 

IRd.  Note. — For  other  cases,  see  Waters  and 
Water  Courses,  Cent.  Dig.  {  32;  Dec.  Dig.  f 
40.*] 

2.  Waters  and  Water  Coubseb  (t  80*)— 
Riparian  Rights— Right  or  LiOwbk  Ripa- 
rian Owner. 

At  common  law  a  riparian  owner  diverting 
water  for  his  own  uses  was  bound  to  let  it 
pass  to  the  lower  owner  undiminished  in 
quantity  and  quality,  except  as  it  was  natural- 
ly consumed  by  the  use  for  which  it  was  taken. 
[Ed.  Note. — For  other  cases,  see  Waters  and 
Water  Courses,  Cent  Dig.  {  72;  Dec.  Dig.  f 
80.*] 

3.  Waters  and  Water  Courses  (|  190*)- 
Public  Water  Sirpptr— Rights  as  Be- 
tween Citt  and  Lessee. 

A  municipal  charter  (Special  Laws  1903, 
p.  595)  provided  that  the  city  might  purchase, 
take  by  gift,  or  acquire  real  and  personal 
property  for  municipal  pnrposes,  with  power 
to  manage,  lease,  or  otherwiso  dispose  of  the 
same;  and  the  city  council  was  empowered 
to  provide  the  city  with  water,  and  to  erect 
waterworks  within  or  without  the  city  limits, 
to  manage  such  water  works,  and  to  establish 
rates  for  the  dty  or  residents  in  the  vicinity 
of  the  waterworks  outside  the  city.  Laws 
1911,  p.  121,  declared  that  a  city  operating 
a  system  of  waterworks  might  seU  or  supply 
water  to  any  person  within  or  vithoat  its 
limits.  The' city  acquired  priority  and  supe- 
riority of  right  to  the  use  of  waters  ot  a  creek, 
and  liermitted  plaintiff  to  divert  a  certain 
amount  therefrom  for  irrigation,  and  there- 
after, and  before  it  had .  made  actual  use  or 
connections  for.  use  for  municipal  purposes^ 
leased  the  same  water  ri^ht  to  others  outside 
the  city,  destroyed  plaintiff's  data,  and  refus- 
ed to  allow  her  to  divert  any  water  from  the 
creek.  Held,  that  the  main  purpose  of  the 
charter  was  to  provide  water  for  city  use  by 
conducting  the  waters  of  the  cre.ek  to  the  city, 
and  that  before  an  actual  connection  and  use 
the  city  was  in  the  position  of  a  private  own- 
er, without  ri^ht  to  lease  it  to.  others,  and  so 
deprive  plaintiff  of  her  use  under  the  permit. 
'  [Ed.  Note. — For  other  cases,  see  Waters  and 
Water  Courses,  Cent  Dig.  §  268;  D«c.  Dig.  | 
190.*) 

Appeal  from  Circuit  C^ourt,  Raker  Coun- 
ty;  WilUam  Smith,. Judge. 

Action  by  FloreBoe.L.  Sherced  agalusil;  tbe 
City  of  Baker,  Its,  Mayor  Commissioner,  and 
Cojunitssioners  of  DepartnjentSw  Decree  for 
defendants,  and  plaintiff  appeals.    Modified. 

The  essebce  of  the  complaint  la  that  the 
defendant  city,  a  mnnirtlpni  oorpoi!at1on.  about 
the  year  1900,  for  thfe.  ptirpose  of  illtimately 
Increasing.  Its  -water  supply,  acquired'  by 
purchase  sundry  miners'  appropriations  of 
the '  waters,  of  yarlona  creeks  tributary  to 
Powder  river,  in  Balcer  county..  These  ap- 
iweprlations  dated  hack  and  took  effect  since 
the  year  1866,  and  included  400  Inches,  min- 
ors' measureiaent,  under  a  six-inch  pressure, 
of  the  waters  of  Goodrich  creek.  The  griev- 
ance of  the  plalntitC  to  that,  altliough  ^e  lias 


8' permit,  tmdev  date' bf  ApMl.S,  IftlO,  freaa 
the  state  engineer,  to  divert  upon  her  land 
la  Baker  coanty'  from 'that  oreek  80  nilneTB' 
Inches  of  water  under  slx-liich.  pressare,  foir 
the  purpose  of  Irdgatlncpher  land,  and  al- 
though the  dty  has  noC  yet  diverted  Into'its 
pipe  line  or  conducted  int»  the  city  any  of 
those  waters,  it  refuses 'td'-aliow  her  to  di- 
vert any  of  that  cceek^  has  destroyed  hec 
dams  and  dltdies,  and,  on  .the  contrary,  has- 
leased  the  use  of  the  water.  In  question  to 
other  parties  In  her  neighborhood,  who  have 
no  right  whatever  in,  the  creek,  either  by  ap- 
propriation or.  otherwise,  «zc^t  as  lessees  of 
the  city.  In  brief,  -ehe  claims  the  right  to 
use  the  water  to  the  extent  permitted  b; 
the  state  engineer  ipnUi  the  city  absm  actual- 
ly conduct  the  waters  of  Goodrich  creek, 
wfthtn  its  munic^al  boundaries  for  the  use 
of  its  inUabltanta.  ^he  acknowledges  the- 
superior  title  of  the  city  to  the  ultimate 
use  of  the  water,  but  claims  the  right  to 
use  It  herself,  to. the  extent  mentioned,  as 
against  the  lessees  of  the  dty,  and  assertSr 
not  only  that  the  leasing  of  the  w/iter  to 
her  neighbors  is  not  within  the  authority  of 
the  city,  but  also  that  It  is  not  such  a  use 
as  is  contemplated  by  law  on  the  part  of  the 
city,  so  as  to  prevent  her  enjoyment  of  the 
same.  '  ' 

After  Sundry  admissions  and  denials,  the- 
defendant  dty.  intel'posed  foiir  ,  affirmative 
defenses.  By  ibe  first  It  asserted  corporate 
powers  for  that  purpose,  and  Averred  that  It 
purchased  the  prior  '  approt)rlatlons  of  the- 
mlners  about  January  29,  1900,  and  Imme- 
diately thereafter  began  d  system  of  Im- 
provements of  Its  then'  water  system,  design- 
ing to  extend  It  ultimately  to  include  the 
waters  of 'Obbdrich'  creek,  and  that  mean- 
while It  has  put  the  Water,  to  a  beneficial  use^ 
at  all  times.  By  the  second  defense  It  avers 
an  Independent  appropriation  on  behalf  of 
the  city  by  Its  mayor  and  auditor,  and  the- 
expendltnre  Of  a  sum  of  about  $10,000  in 
consrtructing  improvements  designed  to  final- 
ly conduct  the  waters  of  Goodrich  creek  In- 
to the  city  limits  for-  municipal  purposes. 
The  substance  of  the  third  defense  Is  that, 
being  the  owner  and  In  possession  of  the 
miners*  appropriations,  before  mentioned,  to- 
gether Wtth  th*  ditches '  used  formerly  by 
the  miners,  the  city  leased  these  rights  to 
certain  petiions  mentioned,  and  that  those 
lessees  have  put  the  water  to  a  beneficial 
use,  paying  an  agreed  rental  to  the  city  for 
that  purpose,'  and  that  Iter  30  years  past  the 
waters  of  Goodrich  creek,  to  the  amount  of 
400  Inches,  have  flowed  and  been  accustomed 
to  flow  each  and  •every  year  In  the  same 
ditches  and  ditch  rights.  The  substance  of 
the  fourth  separate  defense  is  the  title  by 
prescription  In  the  waters  In  contest  here. 
'  The  plaintur  Interposed  a  general  demarrer 
to  each  of  these  defenses.  Pending  the  hear- 
ing and  coBsiderailon '  of  these  demnrrers, 
and  for  the  purpose  of  construing  the  plead- 
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Ings  of  tbb  flnif  and  making  them  deflnlto 
and  certain  as  to'  any  mlitigs  ^wltlcb  tlie 
court  might  make  theieon,  the  parties  en> 
tered  into  a  written  atlpnlatlon  as  follows: 

"(1)  Goodrich  ereek  la  a  perennla]  stream 
In  Baker  county,  Oregon,  flowing  In  an  east- 
erly direction  from  a  spur  tt  the  Blue  Moim<- 
tains  to  Powder  vlver.  Sdch  creek  Ilea  at 
points  and  places  material  to  this  caseabotat 
eight  or  toi  miles  northwest  and'  odtside  of 
the  corporate  limits  of  the  city  of  Baker. 
Between  Qoodrlch  creek  atd  the  city,  and 
mnning  in  the  same  direction'  and  lying 
south  thereof;  are  certain  other  creeks,  nam- 
ed MlIIj  Marble,  Big  Salmon;  Little  Salmon, 
and  Blk  cre^s;  tbe  latter'  betng>  nearest  to 
ttie°  corporate  Itmtts  of  the  dtyi 

"(2)  In  tile  year»  1906  ^and  1901 '  the  d»- 
fehdatat  city  aoqniared  by  pBrchasei  throdgh 
good  and  suffidentileeda'tbereto,  the  rights 
of  certain  mining  intbr^sts  to  the  wateds  of 
Goodrich  creek  to  the  ert«it  of  400  mioers' 
Inches,  which  was -and  is  the  normal  flow  «f 
the  cieek;  and  such  rights  sb  acquired  we^e 
▼atid  and  legal  rights  to  "the  waters  Of  MA 
stream  under  an  appropriation  thereof  dating 
from  the  year  1867,  and'  Mcb  deieds  contey- 
ed  to  the  defendant  4dty  a  good  and  Valid 
title  to  aiidb  water  and  water  rights  at  tiie 
time  of  the  execution  thereof.        - 

"(8)  The  defendant  city  aeqiiired  su«ih 
rights  and  ditches  tfarongte  wiilch  they  had 
been  used  prior  to  that  time  In  futtherince 
of  a  general  plan  looking  toward  the  acQOtsl' 
tion  of  -a  larger  water  eupidy  than  it  had 
at  that  time,  antidpaOng  and  expecting  that 
It  would  be  required  for  fotore  needs  of  the 
city. 

-  "(4)  At  the  time  of  the  parchase  bf 'saM 
rl^ts  and  ditches,  the'«lty  sivply,  so  far  as 
the  creeks  abore  named  are  convened,  was 
«oalIned  to  the  waters  of  mkcteek  oiUy,  and 
that  at  the  same  time-  the  city  ptircfaased  and 
acquired  the  ditcltes  and  water '  rights  ^  of 
Goodrich  creek,  inclnded  in  the  same  pur- 
chase, it  also,  pnrctiased  certain  otber  water 
rights  In  and  to  the. paters  of  .Uttle[  Salmon, 
Big  Salmon,  Marble,  find  .  Mill  ore«ks,  '  and 
Immediately  thereafter  proceeded  to  extend 
Its  -water  system  north'  from  .Elk'  creek  to 
tap  the  'waters  of '«Dch  creedts  in  whioli  it 
acquired  its  nevcH  rights  at  tbe  same  time 
tbat  it  acquired  tta  rights  tn  and  to  the  dltcb^ 
«s  and  witter  rights  of  Goodrich  ere^  above 
described. 

!'(5)  The  pipe  line  c<  the  defendant  dty 
-which  'wae  used  to  convey  the  waters 'Of  Elk 
«reek  to  tlie  city  reservoirs  wad 'tapped  and 
extend<Hl  aronnd  the  brow  >of  the  mountain 
Id  a  northerly  direction,  and  tapping  and  di- 
verting the  waters  of' 'Little  Salmon,  Big 
Salmon,  and,  some  years  later;  still  further 
to  and  tapping  tbe  watesa  of:  Marblb  creek; 
Init  tlw  ditch  and  pilpe  lide  by  which  the  dty 
Is  supplied  with. water  has  never  been  ex;- 
tended  beyond  Marble  creek  -  to  .Indnde  In 
tlie  dty's  water  supply  any  of  tbe  waters  of 
doodricfa  A:reek  in  contrpvosy  in  43iIb  suit,  | 


and  none  of  -tiiewateira  of  Ch>odrieb  creek 
have  ever  been  conveiyed  to  6r  within  the 
corporate  limits  of  the  defendant  dty. 

"(0)  Goodrich  creek  lies  some  four  miles 
to  the  north  of  Marble  creek,  and  miming 
Mst  and  parallel  thereto.  Shortly  after  the 
purchase- of  1900  and  1901  of  such  old  rights 
aiid  ditches  out  of  Goodrich  creek,  the  de- 
fendant dty  expended  something  like  $10,- 
000  in  eoinstructlng  a>  reservoir  at  the^  head 
of  Goodrich  creek  and'  laaking.a  beginning 
oni  ditches'  but  of'  Gbodrifeh-.  creek  'south'  to- 
wards'Sfottriie  creek,  having  lb  mind  the  ccm- 
nectlngup'Of  Cioodrieh  creek  and  the  reser. 
voirs  SO' constructed  with  Marble  creek  and 
the  dty's  ditoh  and  pipe  Hue  at  that  lioliit: 
but  this  work'-waa  never  carried  ont,  and'  ho 
'water  has  ever  been  impoundcid  iathereseri' 
T«li5,  and  the  beginning  of  tbe  (fltchi  tbat  was 
made  out  ot-Goodrich  creek  baa  .Hevev  been 
used  tor  the  purpose  of  carrying  water. 

"(7)  At  the  time' of  the  construMion  of 
the  reservoir,  th^  cJtiy,  by  Its  mayor  and 
auditor,  pursbant  to'  ordinance,  "made  s  wa'' 
.ter  locatleta  'on  Gooidrleh'  creek  to  the  extent 
of  50Obiche8,mineiiB'  measure;  This  seems 
to  have  been  dono'  by  'way  of  and  for  tlie 
pul^Ose  of  enlargtng  tbe  rights  of  the  dty 
in  and  to  the  waters  of  said  creek  to  which 
the- city  blad  succeeded  by  purchase.  The 
construction  and  work  of  said  reservoir  sue- 
ceeded  this  location  within  a  staort  and'ilaai- 
Bohable  time  thereafter.  Tbe  normal  Sow  <of 
Goodrich  creek  during  tbe  irrigating  season 
does  aot  exceed  400  inches;  miners'  measore- 
ment,  and 'the- location  of  the  city  could  not 
cover '  any- iwatsr  in  addltiott  to  that  which 
the'dtir'adqulred. by  purchase  during  tlie  ir- 
rigating 'Season.  ;  .     . 

**(8)  Each  and  evei^  year  since  the  dty  ac- 
quired soeh  rightS'throttgb  sucb  deed»it  bat 
leased  the  waters  lOf  "'Goodrich  creek  for  ei- 
ther miidDg  Or  irri^ailoii  purposes,  and  sucb 
waters/  for'  each  and  every  year,  ^trere  put  to 
a  ben^cial  use  by  tbe  lesseies]  and  in  May, 
1900,  the  dty  executed  a  lease  of  all  its  wa- 
ter interests  in  Goodrich  creek  to  certala 
farmers  for  irrlgatioB,  stock;  and  domestic 
purposes,  to  bft  used  on  their  lands  lying 
under  the  ditches  idiverting  tbe  waters  there- 
of, aad'such  waters  bav«. been  so 'Used.  This 
lease  ^does  not  expire  until '  May,  1914;  and 
it  was  in  defense  of  this  Iease<aiid  tbe  claim*' 
ed  rights  ito  turn  all  the  waters  of  said  cre^ 
to  such  lessees  for  such  purposes  that  tbe 
dty,  dmring  the  last  irrigation  season,  came 
in  conflict  with  the  rlgii&  pkilntiff  claims 
bO'ttae  use  of  such  watersji  Plalntifl  had  the 
option  to.  join  ia  this  lease  as  one  of  the  le»> 
sees,  but  did  not  do  so.- ' 
'  "(9)  Such  farmers  live  near  Goodrich  creelcv 
and  are  neighliors'  of  plaintUT.  The  dty  tias, 
pursuant  to  such'  lease,  dtverted  all  the  wa. 
ten  of  itach'  creek  <above  'tbw  Unda  of  plain- 
tiff in  the  same  manner  and  by  the  same 
methods  and  means  that  sncta  waters  were 
diverted  for  niidng  purposes  by  the  predeees* 
in  interest  of  defendant. dty,.  and  to  tbe 
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same  extent,  and  conducted  the  waters  there- 
from down  to  and  upon  the  lands  of  the 
farmers  from  the  same  points  and  through 
the  same  ditches  as  were  used  bj  the  prede- 
cessors In  interest  of  the  city,  and  aU  of 
said  ditches  lying  above  the  lands  <»f  plain- 
tiff; and  ever  since  the  purchase  of  said 
water  rights  the  defendant  city  lias  exercis- 
ed dominion  and  control  over ,  said  water 
rights  and  asserted  ownership  thereto  as 
against  all  persons,  including  plalntifC. 

"(10)  The  only  beneficial  use  the  city  has 
ever  made  of  the  waters  of-  Goodricli  creek 
has  been  their  sale  and  lease  to  such  far- 
mers and  other  persons  for  such  purposes. 
Goodrich  creek  has  never  been  connected 
with  the  ditcties  and  pipe  lines  by  which  the 
city  procures  its  water  supply,  and  none  of 
the  waters  of  Gtoodrlch  creek  have  ever  been 
diverted  to  or  used  within  the  corporate  lim- 
its of  the  city,  and  none  have  ever  t>een 
diverted  to  or  through  the  ditches  and  pipe 
lines  by  which  the  city  has  always  receiv- 
ed its  water  supply.  None  of  these  things 
have  been  done,  or  could  have  Yteea  done, 
for  the  reason  that  Goodrich  creek  has  never 
been  connected  with  the  going  city  water 
system,  and  the  ditch  and  pipe  line  of  that 
system  lias  never  been  carried  further  north 
than  Marble  creek,  and  about  6%  miles  6f 
additional  pipe  line  would  be  necessary  to 
extend  the  pipe  line  by  which  the  city  is 
supplied  from  Marble  creek  to  Goodrich 
creek. 

"(11)  The  ditches  by  which  the  wat«:«  are 
diverted  to  the  lessees  for  sncb  ^  purposes, 
and  by  which  they  have  always  .been  divert- 
ed, are  the  same  ditches  by  wtiich  the  pred- 
ecessors in  interest  of  the  city  used  the  wa- 
ters of  Goodrich  creek;  but  they  are  not  a 
part  of  the  ditches  or  water  system  by  which 
the  city  of  Baker  now  or  ever  did  procure 
its  water  supply,  and  these  waters  which 
are  now  leased  are  not  diverted  through 
them,  or  by  or  through  any  ditch  or  pipe  line 
by  which  the  waters  that  are  now  used  and 
have  been  used  by  the  city  are.  diverted. 

"(12)  About  $90,000  is  now  being  expended 
in  Improving  and  enlarging  the  present  pipe 
line  and  water  system  of  the  city  as  far 
north  from  the  Junction  of  Elk  creek  as 
Marble  creek;  but  no  work  is, being  done 
now  in  connecting  Goodrich  creek  with  Mar- 
ble creek  on  the  ditch. and  pipe  line  which 
supply  the  city  with  water. 

"(13)  The  city  has  a  present  need  of  the 
waters  of  Goodrich  creek,  and  could  «nd 
w^uld  use  them  if  it  had  any  means  of  di- 
'Vf'ting  them  to  its  going  water  system,  or 
within  its  city  limits  for  municipal  purposes; 
but  until  such  time  as  the  necessary  work  of 
connecting  Goodrich  creek  with  the  ditch 
and  pipe  line  is  done,  and  an  extension  there- 
of la  made,  it  expects  and' asserts  the  right 
to  hold  the  waters  of  Goodrich  creek  for 
Its  future  needs  or.  demands,  and,  pending 
such  extension  and  connection  to  and  with 
Goodrich  cr^,  to  lease  such  waters  and 


water  rights  to  any  one  who  will  put  them 
to '  a  beneficial  use,  and  to  carry  out  the 
terms  of  the  aforementioned  lease.  Under 
the  terms  and  conditions  of  such  lease,  the 
lessees  thereof,  at  all  times  from  March  1st 
to  October  1st,  each  and  every  year,  have 
been  putting  such  waters  to  a  beneficial  use. 

"It  is  stipulated  that,  subject  to  any  rights 
of  the  defendants  of  a  prior  date,  the  plain- 
tiff made  her  filing  on  the  waters  of  Good- 
rich cre^  as  alleged  in  plaintiff's  complaint, 
and  that  such  filing  was  approved  by  the 
state  engineer  to  the  extent  of  80  inches 
of  the  waters  of  Goodrich  creek,  and  that 
she  has  since  applied  said  waters  for  irri- 
gation of  her  lands,  when  permitted  by  de- 
fendants, and  that  plaintiff  is  the  owner  of 
the  land  described  In  the  complaint." 
,  With  this  practically  agreed  case  before 
it,  the  circuit  court  overruled  the  demurrer 
to  the  answers  and,  the  plaintiff  declining 
to  plead  further,  entered  a  decree  according 
to  the  prayer  of  the  answer,  to  the  effect 
that  the  defendant  city  of  Baker  has  a  first 
and  prior  right  to  the  water  of  Goodrich 
cre^,  described  in  the  pleadings  in  the  suit, 
to  the  extent  of  400  inches,  miners'  measure- 
ment, '  under  a  six-inch  pressure,  as  such 
right  is  m«itloQed  and  described  in  defend- 
ant's first  separate  answer;  that  as  against 
the  defendant,  the.  plaintiff  has  no  right  to 
the  use  of  the  same,  or  any  part  thereof; 
that  as  between  the  parties  to  this  suit  said 
defendant's  title  in  and  to  the  i  use,  enjoy- 
ment, and  possession  of  such  waters  be  for- 
ever quieted  and  confirmed;  that  the  plain- 
tiff be  and  is  hereby  enjoined  from  the  use 
of  the  same,  or  Interference  with  the  use 
of  such  waters,  or  any  part  thereof,  by  the 
city  or  its  agents  er  employ^  or  lessees; 
and  that  the  <  defendant  have  and  recover 
its  coats  and  disbursements.  The  plaintiff 
has  appealed  from  this  decree. 

C.  C.  McCoUOch,  of  Baker  (McCtrilOch  A 
McCoUoch  and  W.  8:  Levens,  all  of  Baker, 
on  the  brief),  for  appellant  Qnstav  Ander- 
son,  of  Baker,  and  Chas  At  Johns,  of  Port- 
land, for  respondents. 

BUBNETT,  J.  (aftei  atating  tbe  facts  as 
above).  Tbe  icriority  and  ^superlority  of  the 
defendant  city's  right  to  use  the  water  when 
it  can  use  it.being  conceded  by  the  plaintiff, 
the  question  is  Whether  or  not  the  leasing  of 
the  waters  of  Goodrich  creek  to  her  neigh- 
bors is-  such  a  use  by  the  dty  as  will  pre- 
vent the  plaintiff  from  applying  to  iier  arid 
land,  named  in  the  .complaint,  the  amonut 
of  water  from  that  source  permitted  by  the 
state  eaglneer.  The  plaintiff  asks  us  to 
hold  the  defendant  to  the  principle  that  the 
measure  of  the  right  of  a  water  user  is  tiie 
actual  beneficial  use  to  which  he  puts  tlie 
water,  and  tliat,  although  such  person  may 
be  the  prior  ai^ropriator,  yet,  subject  to 
that  right,  a.  subsequent  taker  may  employ 
the  water  in  -  a  beneficial  way  while  the 
tormeE  is  not  using  it.    She  maintains  that 
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bet  rl{^t  In  this:  respect  lei  a  yaluable  right, 
of  which  the  dty  cannot  deprive'  her  to  her 
Injnry  by  .leasing  to  a  stranger,  and  that  by 
action  of  that  kind  the  city  has  not  estab- 
lished such  a  use  of  the  water  oa  Its  part  as 
would-  supersede  hei  privilege  in  that  re- 
spect 

By  section  1  of  the  act  of  the  Legislative 
Assembly,  filed  in  the  oflSce  of  tbe  Secretary 
of  State  February  19,  1803,  Baker  City,  with 
which  'the  present  d^  of  Baker  Is  Identical, 
was  Incorporated,  and  it  was  dedared  that 
tiie  city  may  "purchase,  or  acquire  by  the 
exercise  of  the  right  of  eminent  domain,  may 
receive  and  hold  property,  both  real  and 
personal,  within  or  without  said  city,  for 
municipal  purposes,  and  shall  have  the  right 
of  possession  and  control  of  all  buildings, 
parks,  property,  and  of  all  tracts  of  land 
belonging  to  said  city,  and  other  property 
which  has  been  or  may  hereafter  be  dedicat- 
ed, or  tn  any  manner  whatsoever  obtained 
for  public  purposes  of  said  city;  and  may 
manage,  lease,  sell,  or  dispose  of  the  same 
for  the  benefit  .of  the  city;  may  receive  be> 
<iuest8,  gifts,  and  donations  of  all  kinds  of 
property  in  fee  -simple,  in  trust,  or  other- 
wise, •  •  •  with  power  to  manage,  sell, 
lease,  or  otherwise  dispose  of  the  same,  in 
accordance  .with  the  terms  of  said  gift,  be- 
quest or  trust,  or  absolutely,  in  case  such 
gift,  bequest,  or  trust  be  unconditional."  In 
subdivision  15  of  section  174  of  the  same 
act,  the  council  is  declared  to  have  power 
within  -tee  city  "to  provide  the  city  with 
good '  and  .  wholesome  iwater,  and  for  the 
erection  of  waterworks  within  or  without 
the  cUy  limits,  as  may  be  necessary  or  con- 
venidit  therefor,  and  to  provide  a  fund  for 
constmcting  and  defraying  the  expenses  of 
the  same;  to  make  all  needful  rules  and 
^^latioins  for  the  conduct  and  management 
of  the  same;  to  establish  rates  for  the  use 
and  consumption  of  the  water  by  the  dty, 
or '  the  tBhabltaata  thereof,  including  the 
people  living  along  the  line,  or  in  the  vicini- 
ty of  thp  Works  outside  of. the  city;  to  pro- 
vide for  the  payment  of  water  rates  monthly 
In  advance,  and-to  shutoflT  the  water  from 
any  house,  tenant,  or  iirtace  for  which  the 
water  rate  Is  not  dnly  paid  or  when  anjr 
rule  or.  regulation  la  disregarded  or  dis- 
obeyed, ajid  to  make  property  llaTjIe  fot  the 
water  rent,  rate^  or  charge,  when  the'  water 
is  used  thereon  *  .  *  •  and  to  do  any  oth- 
er act  or  t»  Baake  any  other  regulation  nec- 
essary a|id  cohvenlent.  for  the  management 
and  conduct  of  such  -water  system."  Special 
Laws  1903,  p.  595.  . 

Bearing  In  mind  that  the  object  of  the  cor- 
poration .is  for  governmental  purposes,  and 
not  for  gain  or  emplunient,  we  note  in  the 
charter  that  the  coutici;!  is  .authorl^d  to  pro- 
vide the  dty  with  good  and  ^bolesome  wa- 
ter. This  Is  the  main'  poipoee.  of  the.  power 
ocMDf erred.'  and  evidently  cont^nplates  that 
water  shall  be  conducted  to  the  dty.  An- 
dllary  to  that  end  Is  the  provl^ioa  allowing 


the  erectloh  of  waterworks  within  or  -with- 
out the  dty .  limits,  -  and  the  right  to  make 
regulations  for  the  conduct  and  management 
of  the  same,  and  likewise  to  establish  rates, 
charging  not  only  the  inhabitants  of  the  city, 
but  the  people  living  along  the  line,  or  in 
the  vldnlty-  of  the  works  outside  the  dty, 
for  the  consumption  of  water.  It  would  be 
a  strained  construction  to  say  that  this  sec- 
tion means  that  the  city  has  power  to  pro- 
vide strangers  -with  good  and  wholesome 
water  in  the  first  Instance.  By  mentioning 
the  Inhabitants  of  the  dty  In  the  same  cate- 
gory with  people  Uvlng  along  the  line,  or 
In  the  vicinity  of  the  work  outside  of  the 
city  it  is  plain  that  all  three  of  those  class- 
es are  Included  together,  and  are  to  be  treat- 
ed alike;  and  hence  it  would  follow  that  the 
water  should  be  conducted  within  the  city, 
so  that  the  Inhabitants  thereof  would  be 
subject  to  rates  for  its  use  and  consumption 
in .  like  manner  as  people  living  along  the 
line,  or  in  the  vldnlty  of  the  work  outside 
of  the  dty. 

Allusion  has  been  made  to  the  act  of  the 
Legislative  Assembly,  filed  In  the  office  of 
the  Secretary  of  State  February  16,  1911, 
wherein  It  is  provided  "that  any  incorporat- 
ed dty  or  to-wn,  within  the  state  of  Oregon, 
ovmlng,  controlling,  or  operating  a  system 
of  waterworks  •  •  •  for  supplying  wa- 
ter for  its  inhabitants,  and  for  general  mu- 
nicipal purposes,  •  •  •  shall  have  the 
right,  and  are  hereby  authorized  and  em- 
powered to  siell,  supply  and  dispose  of  wa- 
ter •  •  •  from  such  system  to  any  per- 
son, persons,  or  corporation,  within  or  with- 
out the  limits  of  such  Incorporated  city  or 
town  In  which  such  water  •  •  •  system 
Is  operated,  and  to  make  contracts  In  refer- 
ence to  the  sale  and  disposal  of  water 
♦  •  •  from  such  system,  for  use  within 
or  without  the  corporate  limits."  Laws 
19111  p.  121.  This  act  evidently  contemplat- 
es an  established  system  actually  supplying 
wtiter  to  the  inhabitants  of  a  city,  and  really 
amounts  to  a  legislative  construction  of  the 
powers  given  to  the  municipal  defendant  by 
its  charter  granted  In  1903.  Although  pow- 
ers are  amply  conferred  upon  the  city  In  the 
way  of  contracting  and  purchasing  property, 
both  within  'and  without  the  dty,  yet  they 
are  all  adjuncts  to  the  main  municipal  pur- 
pose of  the  charter  conferring  governmental 
powers  upon  the  dty.  It 'was  not  designed 
that  the  dty  shonld  embark  in  gainful  oc- 
cupations. Its  Interests  as  a  proprietor  are 
ahdllary  and  subordinate  to  the  main  pnr- 
peise  of  Its  existence,  viz.)  local  governments 
Although  It  has  power  td  purcliase  and  own 
property  both  real  and  personal  and  to  con- 
tract with  reference  thereto,  it  wonM  not 
be  contended  that-  the  city  would  have  a 
right  under  such  provision  of  the  charter, 
to  ■  engage  in  •  the  millinery  or  shoe  business. 
or  anything  of  that  nature  not  helpful  or 
useful  In  the  matter  of  government 

[1,  2]  Conceding  its  ownership  of  the  mln- 
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ers' appropriation,  as  stlpnlated,  yet  it  ia 
for  municipal  purposea  that  It  acquired  soeb 
property.  Wben  It  undertakes  to  act  with 
Mlierenca  to  tbat  property  as  a  prlvatft  own- 
er, it  Is  subject  at  best  to  tbe  same  rules 
tbat  affect  a  private  person  in  a  like  8ltua> 
tlon.  According  to  tbe. modem  accepted  doc- 
trine, it  1b  tbe  use  of  water^  and  not  tbe 
water  Itself,  In  whlcb  one  acquires  property 
In  general.  Apparent  exceptions  to  this  are 
found  in  the  drinking  of  water,  and  sucb 
otber  uses  as  actually  cbaage  its  form  and 
substance,  so  tloit  its  identity  aa  water  is 
destroyed;  -but  in  tbe  mailn  it  is  the  use  only 
of  water  which  la  the  subject  of  property. 
Et«i  at  common  lacw,  under  which  tbe  doc- 
trine of  riparian  rights  most  strongly  pre- 
vailed, the  owner  diverting  water  for  use  in 
mills,  or  for  otber  like  purpoaisa '  was,  cDn»- 
pelled  to  let  it  pasa  to.  Ua  Lower  neighbor 
undiminished .  is  quantity  and  quality,  ex- 
cept as  it  waa  naturally  'Consumed  by  the 
IHTOcesses  employed.'  He  only  had  the  use 
of  tbe  water  even  under  that  regime.  In 
modem  tlmea.it  is  largely  like  tbe  air  -or  .the 
aunlight,  of  whlcb  one  may  own,  ao  far  as 
ownership  may  be  predicated  'Of  the  aame, 
only  so  much  as  be  actually  consumes. . 

[3]  Within  the  meaning  «t  tts  charter, 
the  city  has  not  yet  obtained  the  use  of  the 
water  of  Goodrich  creek,  although-  it  has  a 
right  to  acquire  such  use.  .Until  it  does  ac- 
quire it  by  conducting  the  stream  to  the  Ci- 
ty, thus  providing  the  city  aud  its  Inhabit- 
ants with  wholesome  water.  It  is  not  in  posir 
tion  to  use  it  within  tbe  scope  of  its  carport 
ate  powers.  Meanwhile  tbe  plaintiff,  to. tbe 
extent  of  her  subsequent  appropriation, -may 
use  tbe  water,  ceasing  when  -  the  city,  in 
tlie  exercise  of  its  auperioc.  >l^t,  actual- 
,}y  diverts  Goodrich  creek  into  the.  corpo- 
rate limits.  This  is  on.  tbe  principle  ,tbat 
tbe  city  as  a'  private  owner,  possessed  <mC 
prior  appropriations,  ia  using  tbe  same; as 
a  private  owner  in  leasing  tbe  same  to 
strangers,  and  as  avdt.  must  be  subject  to  the 
rules  .which  govern  j private  owners,  in .  Uke 
situations.  Neither  the  city,  nor,  bo  far  as 
appears  in  the  record,  its  predecessors  la  ti- 
tle, bad  the  right  to  engage  in  the  business 
of  supplying  water  for  manufacturing  or  Irr 
rigatloB  purposes,  to  be  used  by  people .  to 
whom  they  would  sell  the  same.  Under  the 
most  favorable  construction  of  private  pro- 
prietary interest  in  the  .«ity,  tbe  municipal- 
ity is  holding  tbe  water  as  a  private  owner 
for  its  own  purposes;  and,  while  it  does  ^ot 
nse  it  for  its  private  benefit.  It  must  be  sub; 
Ject  to  tbe  use  of  any  subsequent  appropria- 
tor.  In  short,  if  the  city  would  act  with 
reference  to  tbe  miners'  appropriations  as 
if  it  were  a  private  qwner,  as  dlatlngulsbed 
from  •  munioipaUty,-  it  must  take  the  title 
com  ouere  and  be  subject  to  the  rights  jot 
the  subsequent  appropriator  to  use  the  water 
wiiU^  it  is  not  in  the  use  of  tbe  city.  If  It 
would  exercise  .its  charter  powers  over  tbe 


water  aa  a  munidipallty'  it  sboold  conduct 
the  water  into  the  dty,  so  as  to. provide  the 
inhabitants  with  tbe  same.  So  far  aa  the 
waters  of  Goodrich  eteek  are  conoorned;  it 
baa  not-. doB*  this;  andiontU  it  does,  so  it 
cannot  claim  its  fuU  fright  aa  a  municipality. 
Under  tbe  record,  including  the  stipulations, 
as  it  appears,  before  us,  'nothing  here  said  is 
to  be  construed  aa  imqpalritig  the  right  or 
title  of  the  city  to  tbe  approptdattcm  already 
meatloaed,^  or  to  continbe  its  work  of  eon- 
ducting  the  waters  in  queetian  into  tb«  dty, 
ao  it  can  use  them  for  manlcipal  purposes 
with  .the-  charter  incidents  of  such  use.  The 
decree  -of  tbe  circuit. court  should  be  modl" 
fied  so  aa  to-  quiet  the  title  of  /the  city  to 
the  waters  of  Goodricb.  <a«ek  to  the  extent 
at  400  inches,  vmbaiers'  measurement,  under 
a  slx-lBch  pnessore,  subject,  to  the  right  of 
the  plaintiff'  to  use  the  same  to  tbe  extent 
of  the-  permission  granted  her  by  the  state 
bnglneer  until  such  time  aa  the  dty  shall 
conduct  the  water  into  -  its  ,pipe  line,  and 
thence  within  the  municipal  boundaries  for 
use  by  ita  citiaeus.  Mann  v.  Parkcir,  48  Or. 
321,  86  Pac.  588;  GKvlncisslT.  Xa  Grande  Ir- 
rigation Co.,  ao  or.  410)  119.  Fac;  781;  Mc- 
Coy V.  Hnntley,  '60  Or.  832,  119  Fac.  4S1; 
OantraU  v.  Sterling  Mining  Co.,  122  Pac.  43L 
The  deoiee  at  the  court  1>ehMr- will  be  mod- 
ified accordingly. 


KGRH  et  ai.  y.  DUVAIiL  et  s^ 
(Supreme  Court  of  Oregon.     Aug.  6,  1*12.) 

1.  Deeds  (J  'W*)— CowsnitTrtiON. 

In  the  absence  of  a  mistake  «a  the  part 
of  tbe  fcrantor,  the  utterance  ci  -a  deed  con- 
veying real  property  is  to  be  abdctly  construed 
against  him. 

[Ed.  Note.— For  other  cases,  aee  Deeds, 
Cent  Dig.  H  284-^ffr,  247,  248;  Dec.  Dig.  1 
90.*}  ' 

2.  WimLS   (f  439*)— CONSTBOCTTOH. 

In  interpreting  '  tbe  language, 'of  a  wfll. 
liberal  coostriiction  1»  .to  be  aSpUed,  in  order 
to  determine  the  testator's  intention  respect- 
ing the  disposition'  of  bis  property  so  as  not 
to  defeat  the  purpose'  of  his  bounty. 

[Ed.  Note.— For  other  casdsy  see  .Wills,  Cent 
Dig.  |{  952,  956,  957  (   Dec  Dig.  i  438.*] 

3.  Wiixa  (I  487*-)'— PoBsravcnoir  — iHrnR- 

TION— EVIDEKCK. 

In  order  to  detern^ne  testator's  intention 
in  the  construction  of  a  will,  parol  evidence 
is  adtnisaible  to  explain  the  ritnatien  and  con- 
ation of  testator's  property  as 'oaderstDod  by 
aim  when  he  attempted  to  ^p«se;o£  it 

[Ed.  Note.— For  other  cases,  sjee  'WiUs,  Cent 
Dig.  {!  1023,  1026-1032;    Dec  Dig.  f  487.*] 

4.  BocNDABiEs  ((  2*)— "Foot  of  Hill." 

In  determining  the  boundary  of  land  call- 
ing for  a  line  by  and  along  tbe  foot  of  a  hill, 
the  "foet  of  the  hiU"-  would  be  canstnied  to 
meaq  the  begiaaing.of  an  abrupt  rise,  and  not 
to  include  the  bottom,  land,  though  sloping 
gradually  upward  from  a  sti-eam. 

[Ed.  Note.— For  bther  cases,  see  BouniJariea, 
Cent.  Dig.  I  2;    Dec.'  Dig.  f  8;» 

For  other  deflnitioalij  see  Wovds  atd  Phras- 
es, vol.  3,  pp.'  2086,  .2587.]       .  ■ 
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5.  Apfe&x  and  KiStfB  (t  ^*>— Amski.ME 

'  Wtaera  «  boundary  line  MtabUahad  by  the 
eonrt,  though  not  predicated  on  any  evidence 
appearing  in  the  record,  was  nearly  Identical 
with  an  attempted  compromise  line  of  which 
the  parties  had  notice. and  nnder  tbe  evidence 
WW  not  prejudicial  to  plaindCa,  defendants 
not  baTlns  prosecuted  a  cross-appeal,  the  de- 
cree W(>uld  be  affirmed. 
-  TBd.  Note.— For  other  cases,  see  Appeal  and 
Srror,  Cent  Dig.  IS  857S-8S60;  I>e&  Dig.  i 
878.»}, 

Appeal  ttom-  Circnlt  Conrt,  Yattdiill  Gimn- 
ty;    WlUlam  Oalloway,  JiiAget 

Siilt  by  Edward  J.  Kerr 'and' otbferB  agatnst 
Bdwa'rd  P.  Dnvall  and  bilherd  to  determine  a 
disputed  bbnsdary  Une.  From  ah  adverse 
decree,  pUtlbtlffs  appeal.     Affirmed. 

■W".  T.  Vinton  and  iVancIs  V..  Galloway, 
botli  of  McMInnvJUe  (McCain,  Ylnton  &  Gal- 
loway, oif  McMihnvllle,  on  the  brief),  for  ap- 
pellants. J.  B.  Hosfor^  of"  Portland,  lot 
rcsitondents.' 

.  MObRI},  3.  Tbla  Is  an  appeal  by,,  the 
plaintiffs  from  a  decree  establishing  a.. dis- 
puted boundary.  .  The  evidence  shows  that 
Elbrldge  G.  buvall,  a  resident  of  I^yton, 
Jl,  X,  wai^'on  April  80,  1888,  the  owner  In 
fee  of  the  donation  land  claim  of  Edward  T. 
t^arreri  afad  wife  in  Tamhlll  county.  Or;,  and 
on  that  day  Dnvall  made  a  testamentary  dls- 
^ttlon,  subsequent  to  the  executioii  of  his 
last  will,  jvhereby  after  his  death  the  defead-. 
astt  secured  a  title  to  land  In  tht^t'dalm,  ai 
part  of  which  Is  described  tn  the  codldl  aq 
roHows: .  "Commencing  at  a'  point  on  the 
southerly  line  of  my  farm  at  Its  Intersection 
with  Deer  creek,  thence  northerly  along  the 
westerly  side  of  said  Deer  creek  nntll  It  in- 
tersects with  Beaver  creek;  thence  westerly 
along  the  southerly  side  bf  said  Beaver  creek 
to  the. foot  of  the, hill;  thence  W  a  southerly 
dircfctldd  by  aAd  along  the  foot  ttf  said  hill 
to  the  southerly  line  oi"  botandary  of  my  said 
farm;  arid  tbence  east^rfy  by'  ahd  iilong  said 
Mutheni  boundary-  to'  the  said  Deer  creek  to 
the  point  or  plate'  of  beginning,  containing 
about  twenty -^nfe  acr^s  of  landl"  The  west- 
em  limit  of  the  ipremlses  thus  described 
forms  a  part  of  the  eastern  bbrder  of  land, 
la  that  dalm,  which  the  plaintiffs  purCliased 
pursuant  to  terms  of  Duvall's  last  will  and 
teistament.  <»  •    ■ 

The  plaintiffs  having  secured  a  snrvQf  of 
what  they  assert  to  be  the  boundaries  of 
the  real  property  thus  described  In  the  cod- 
icil, by  canslQK  .the  sooth  and  -  west  banks 
of  such  streams  to  be  meandered  and  a  line, 
to  be  run  northwesterly  from  a  point  in  the 
south  boundary  of  the  'VTarren  .  donation 
dalm  to  a  point,  on  the  aoath  margin  of 
Beaver  creek,'  so  as  to  iaclode  within  the 
area  20.50  acres,  allege  in  thp  complaint  that 
the  line  so  extended  is  fb^  correct  boundary 
between  a  part  of  their  landa,  fmd  a  portion 
of  the  defendants'   premlaes.     Tlw  defend- 


ants obtained  a  survey  <»f  what  they  ma:ih-' 
tain  is  the  western  border  of  the  reai  prop- . 
erty  described  In  the  codicil,  thereby  placiujf 
the  line. further  to  the  west  and  Inclhdih^  a  ' 
larger  area  of  land  than  la  embraced  In  the' 
plaintiffs'  measurement,  and  in  the  answer 
aver  that  the  line  so  run  constitutes  the  cor- 
rect boundary.    The  decree  did  not  adopt  ei- 
ther of  such  lines,  but  placed  the  boundary 
between    them,   particularly   descrlbihg   the 
westerly  limit,  and  indudlng  in  the  tract  as ' 
devised  by  the  codldl  3S.S7  acres. 

It  is  maintained  by  plaintiffs*  counsel  that, 
B«jarer  creek  and  "Beer  creek  having  been  r»- 
f erred  to  as  forming  the  northerly  ttnd  east- ' 
erly  boundaries  of  the  land,  the  westerly  bor- 
der should  have  been  located  along  the  foot 
of  the  hill  in  such  a  manner  as  to  Include 
the  arte  speellled  in  the  codlcU,  and,  this 
beldg  so,  an  error  was'  committed  in  not 
adoptlng^  the  line  described  In  tbe  complaint 
as  the  proper  limit.    It  i^'initlsted  by  defend-' 
aritB^  <!oaiis^''(hat  the' language  of  the  dodicU' 
properly '  reMl^^ed  a '  llbeftil  -  cobstmctf on  so ' 
a«  to  «ffeifttiate  Che  testator's  purpose  re- ' 
spectlng  the   real   property   described,   and 
that  the  testtniony  diows  It  was  bis  intention 
to  devtse  all  the  lAiid  wlthfat  the  Ktea.  as 
found  by- the  cotirt  '■   ■ 

[1]  The  rale  9rev«ns  thKt,  in  the  absence 
of  a  mistake  on  tlie  part  of  a  grantiftr,  the 
attendee  'df  a  deed  conveying  real  propwty 
I»'to  b^  utrictly  construed  Against  him.     "■  ' 

liyta  the  Intcfifpretatloii  of  the  language 
of  a'labt  Win,'1ioWever,  a  liberal  constructloii' 
Ifl  UppHed,  In  brder  to  determine  the  testsx' 
tor's  IntentiOB  reisripet^ting  a   dispoaillon  of-' 
property  so  as  not  to  defeat  tbe  purpofse  of 
hh  bouiity.    The  Mamh  (or  this  distinction  - 
iacxixitmdlng  tlie  writings  employed  in  the' 
casek  referrM  to  Is  dbaMless'  to  be  found  In 
tUe  fact  that  In  ekecattng  a  deM  the  grantor 
usnMly  takes  saffldent  time  iod  carefbUy  se- 
lects the.  language  I  used  'toieatprese  bis  pur- 
pose.    37be'«Xeeutioniifi'-a  will,,  however,  l*i 
sometimes  postponed  natU 'dearth'  seems  tmrnl- 
netat,  wken  It  is'often  impossible  for  a  scriv-- 
east  '4o''e:tereise  that-  degree  of  tore'  la  the 
preparation  of'  a  last  teetaaseiit  which  its 
Importance  demands,  ahd«  'la  order  tot  carry  ' 
oat  the :  testator's  Intentioa  jrespectln^  the 
dla^sttloa' of  Ms  property  upon  his  dteth' 
sad  tiis"  petsoBS'  cctatemplated  as  his  bene* ' 
fldsrISs,  a  llberM  «0Bstrw!tloa  at  bis'  lost 
win  Is  essential.    ,  ■     ■  .  i 

[1]  la  order'  to  determine  such  Intaitfoa, 
testlnumy  Is  admUsIbIa  to  explain  the  sltuax  ° 
tionf  and  eoadlttoli  of  the  testator's  properlT" 
as  usderstaodby  Um' When- be.  attempted  to" 
make'  a  disposition'  thseeMi     If  the  codicB 
had   designated  a  particular  point  on  the' 
soitith'baak  of  -BeSvcr  creek. from  which  a 
right  Hue  exteddlng  sontherly  should  later*  i 
sect  tiM  aimth  bonadaiy  of  the  donatioa  laad'- 
claim  at  a  point  so. as  to  IndadiB  wltbla  tbe  ■ 
bomidaariss  21  aoes  and:  no  nore,  ttie  plain* 


•Vor  oUmz  eases  see  i 
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tiffs'  contention  as  to  tbe  location  of  tbe 
westerly  limit  would  probably  be  controlling. 
It  will  be  remembered,  however,  that  tbe 
area  of  the  premises,  as  given  in  that  Instru- 
ment, is  "about  twenty -one.  acres  of  land." 
The  evidence  shows  that  south  of  Beaver 
creek  and  west  of  Deer  creek  extends  a  hill 
from  which  falling  rain  dlverglngly  flows 
into  both  streams,  so  that,  if  the  language 
"by  and  along  tbe  foot  of  said  hill"  is  to 
be  strictly  construed,  no  real  property  would 
be  transferred,  since  the  quoted  excerpt  from 
the  codicil  would  mean  only  the  lines  form- 
ing the  southerly  and  westerly  banks  of 
those  creeks. 

0.  R  Duvall,  one  of  the  defendants,  testi- 
fied that  in  the  spring  of  1888,  his  father, 
Edward  F.  Duvall,  at  the  request  of  the  tes- 
tator, employed  H.  S.  Maloney  to  make  a 
soryey  of  the  line,  the  location  of  wbidh  is 
involved  her«ln,  and,  that  when  tl^e  measure- 
ment was  completed  the  field  notes  thereof 
were  mailed  to  Elbridge  O.  Duva^  who,  pur- 
suant to  tbe  Information  thus  obtained,,  e^^- 
ecuted  the  codicil  containing  the  description 
hereinbefore  given. 

H.  S.  Maloney  testified  that  in  the  year 
1888  he  was  engaged  to  survey  tbe  line  last 
referred  to,  but  whether  the  measurement 
was  made  for  the  purpose  of  preparing  a  will 
or  aft^  it  was  executed  he  could  not  state; 
that  all  he  remembered  was  that  Edward  F, 
Duvall  Informed  him  tlie  testator  had  given 
or  was  to  give  land  on  the  west  side  of 
Deer  creek  and  south  of  Beaver  creek;  that 
tbe  witness  delivered  the  field  notes  of  tbe 
survey  which  he  made  to  tbe  person  employ- 
ing him;  and  that  tbe  line  which  he  nm  was 
nearly  coincident  with  the  description  of 
tbe  disputed  boundary  as  given  in  the  «ui- 
Bwer  herein.  ,  He  also  testified  that  in  Jan- 
uary, 1908,  at  the  request  of  Warren  & 
Stater,  real  estate  agents  who,  as  he  under- 
stood, represented  the  estate  of  the  testa- 
tor, he  again  ran  -  a  line  for  the  westerly 
boundary  and  made  a  plat  of  the  survey 
which,  with  the  field  notes  thereof,  was  duly 
recorded.  A  copy  of  such  record  was  re- 
ceived in  evidence  showing  tbe  westerly  line 
nearly  as  established  by  the  decree  herein. 

M.  W.  Potter,  a  witness  for  plaintiffs,  tes- 
tified that  l>e  assisted  Maloney  in  making 
the  survey  last  mentioned;  that  he  was  em- 
ployed for  that  purpose  by  Warren  &  Stater^ 
who  as  real  estate  agents  were  selling  the 
land  to  plaintiffs  and  desired  to  establish 
the  disputed  boundary,  telling  tlie  witness 
that  when  such  line  was  definitely  flxed  a 
deed  could  be  executed  to  the'  purchasers,  do-' 
scribing  tbe  premlaea  to  be  conveyed  by 
metes  and  bounds. 

•The  survey  thus  referred  to  was  evidently 
madB'and'  the  plat  and  field  notes  thereof 
ygeiB  filed  for  record  before  the  deed  waa  ex- 
ecuted: to  plaiDtlBs  who  knew  acoBtrovecsy 
existed,   vrespecting    tbe    western :  boundary. 


prior  to  accepting  the  conveyance.  They  did 
not  acquiesce  In  Maloney's  survey,  but  their 
knowledge  of  the  controversy  respecting  the 
boundary  before  securing  their  deed  deprives 
them  of  much  of  the  relief  usually  awarded 
to  purchasers  without  notice. 

[4]  It  appears  that  from  Beaver  creek  and 
from  Deer  creek  the  hill  referred  to  rises 
very  gradually  for.  some  distance  and  then 
the  ascent  becomes  quite  steep.  In  referring 
to  this  acclivity,  J.  G.  Hefty,  a  surveyor  who 
at  defendants'  .request  run  a  line  for  tbe 
westerly  border  as  described  In  the  codicil, 
appearing  as  their  witness,  was  asked  on 
cross-examination:  "As  a  matter  of  fact,  tlie 
bill  proper  begins  where  tbe  land  begins  to 
slope  up?"  He  replied:  "No,  sir;  it  does 
not.  All  valleys  have  a  slope,  and  all  lx>t- 
tom  lands  have  a  slope;  .but  we  don't  call 
them  hllis.  .  l^e  foQj^  of  a  hill  is  defined  as 
the  beginning  of  an  abrupt  rise."  iTie  def- 
inlflon  thus  given  is  adopted  as'  applicable 
to  the  disputed  boundary  herein,  particularly 
so .  wl)en  consti^ulng  ]t)ie  language  of  a  will 
which  locates  a. line  by  and  along  the  foot  of 
a  hill.  The  testlm()ni^  shows  that  the  testa- 
tor had  never  seen  the  Warren  donation 
land  claim,  and  .his  knowledge  of  the  par- 
ticular tracts  thereof  niust  have  been  ob- 
tained from  information  furnished  by  per-> 
sons  who  understood  the  condition  of  the 
premises.  From  a  description  of  the  land,  as 
hereinbefore  quoted,  it  U  manifest,  that  the 
information  thus  supplied,  as  stated  by  C.  E. 
puvall  and  upon  which  his  grandfather  evi- 
dently relied  in  preparing  the  codicil,  waa 
quite  accurate  as  Is  disclosed  by  the  testi- 
mony, which  tends  to  show  that  the  line 
referred  to.  in  the  answer  Is  as  nearly  cor- 
rect as  possible.  Tbe  boundary  so  asserted 
by  tbe  defendant^  .to  be  accurate  seems  to 
coincide  in.  most  particulars  with  the  meas- 
urement made  by  Maloney  in  1888.  His  sur- 
vey of  January,  1908,  seems  to  have  been 
an  attempt  to  adjust  the  disputed  boundary. 
[5]  Tbe  line  established  .by- the  court,  bow- 
ever,  is  not  predicated  on  any  evidence  ap- 
pearing in  the  transcript;  but  as  tbe  bound- 
ary thus  determined  is  so  nearly  identical 
with  Maloney's  attempted  compromise  line, 
of  which  the  parties  tiad  notice,  and  as  the 
defendants  have  not  taken  a  cross-appeal,  the 
decree  should  be  affirmed,  and  It  Is  so  or- 
dered. 


IRVINE  et  al.  T.  BECK. 

(Supreme  Court  of  Oregon.     Aug.  16,  1912.) 

1,  Executors  and  Administrators  (J  242*)— 
Disputed  Ci.A»4(s—Cr,AiM ant's  Remedt. 
Where  a  claim  Bgain*t  a'  decedent's  estate 
is  disallowed  by  the  e):e«tttar,  the  claimaDt's 
remedy  is  to  present  Jt  to  tbe  county  court  for 
allowance,  under  L.  O.'  L.'  {  1241,  where  it  will 
be  tried  as  a  law'  action.  ' 

[Ed:    N*t^.^-IFo»   othsr  cases,    see   Execntoia 
and  AdminiAtratars,  Dec.  Dig.  i  242.*} 
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2.  Bnoriron  akd  ABiammUToia  (|  481*) 

— Cl^IM*— AjAAWAHOB— BJCPOIT. 

Where  a  claim  against  a  decedent's  estate 
it  allowed  hj  the  executor,  he  should  so  report 
it  in  his  first  semiannual  account,  or  in  his  nnsi 
account,  if  no  previous^  one  has  t>een  made. 

[Ed.  Wote.— For  other  cases,,  see  Etxecotor* 
and  Administrators,  Gent.  Dig.  t  20QS;  Dec 
Dig.  I  481.»] 

8.  EXECUTOBa  AMD   Aduiristxatoxb  ((  241*) 

—Claims— AtLowAHCB—EFFXCT. 

The  allowance  of  a  claim  against  a  de- 
cedent's estate  by  the  executor  is  onlr  his  »9^ 
proval  of  It,  find  does  not  bind  the  heirs  or 
creditors,  who  may  still  contest  it  on  the  set- 
tlement of  the  executor^  fin41  actennt,  under 
L  O.  L.  M  1289,  1288.         : 

(Ed  Note.— Cor  other  cases,  see  Executors 
and  Adminiatraton.  Gent.  Dig.  {|  887^  S49;' 
Dec.  Dig.  I  a*l.*] 

4.   EXECUTOBa    AND    APNINISTRATOXB    (|    246*) 
— DlSFUTEb  Cl.An(8— TBIAI/— 1BSTIE8. 

Under  U  O.  U  S  1286,  providing  that  aiiy 
person  interested  in  a '  decedent's  estate  may, 
on  or  befoK  the  day  designated  for  settling  the 
execntor's  final  account,  file  objections  thereto,, 
or  to  any  item  thiSreof,  "specifying  the  pai-tic-' 
nlai«  of  such  objectioasi''  when  cAJeetmi  was 
made  to  a  claim  for  services  on '  the  ground 
only. that  the  claimant  bad  been  fiUIy  paid  in 
decedent's  lifetime,  this  was  the  qnXj  issue  open 
to  consideration ;  the  employm«iit,  the  senricn 
rendered,  and  their  reasonable  value,  beiiir  ad- 
mitted.-      ... 

[Ed.  I^ote.— For  other  cases, ,  see  Execntors 
and  Administrators,  Cent  Dig.  |!  8B7-SS9; 
Dec  Dig.  I  24R*] 

B.  ExEcnrotis  and  AoMiNisTSAToifs  (!  2^*) 
— CoNCLOeivsNEea  — Pebsons  No'r  Affeai.- 

On  the  trial  in  tl)«  county  court  of  a. dis- 
puted clain)  against  a  decedent's  estate,  al- 
nongh  the-  only  issne  presented  by  fhe  objec- 
tion was  that  of  payment  in  the  decedent's 
lifetime,  the  court  allowed  a  set-oft.  The  con- 
testant only  appealed  to  the  circuit  court,  which 
reduced  the  recovery,  and  from  its  judgment 
the  claimant  appealed  to  the  Snpireme  Court 
Held,  that  the  claimant  acquiesced  in  the  judg- 
ment of '  the  county  .  court,  and  could  have  Bt 
(reater  recovery  than  that  allowed  by  it. 

[Ed.  Note.- For  other  cases,  see  Executors 
•nd  AdminiatratMs,  Cent  Dig.  il  907-909; 
I>ec.  Dig.  i  255.*] 

Appeal  from  Circuit  Court,  Polk  County; 
William  Galloway,  Judge. 

Proceedings  on  objections  .flled  by  Jesae 
T.  Irvine  and  others  against  a  'claim  by 
Temperance  Beck  against  the  estate  of  Nan- 
cy Brouse.  From  a  judgment  for  Uie  claim- 
ant for  a  part  of  the  amount  claimed,  abe 
appeals. '    Reversed  anS  rendered. 

Mrs,  Nancy  Brouse  died  tin  October,  laOD. 
In  Foilk  cotinty.  Or.,  leayiog  a  will  by  which' 
B.  Wilson  wB^  named,'  and  afterward  ap- 
pointed,,^y.  the  county  court  of  that  county, 
executor.  T,emperaiice  House  Beck  present- 
ed a  claim,  against  the  estate  A»^  the  oum 
of  $1,000,  the  reasonable  value  of  23  months' 
aervlces,  keeping  home  antf  caring  for  Mrs. 
Brouse  from  January  6,  1907,.  to  December 
1,  1908.    The  claim  is  as  ^IIqws; 

"In  the  Matter  of  the  Estate  of  Nancy 
Johnston  Brouse,  Deceased  Claim  of  MrS. 
Temperance  Beck  against  the  above- name^ 


eMate.  April  iS,  19ib.  TO  care  and  atten- 
tion rendered  by  the  claimant  for  the  de- 
ceased between  January  5,  1907,  aud  Decem- 
ber 1,  1908,  a  period  of  one  year  and  eleven 
motitbs,  in'  keeping  house  for  her,  doing  her 
washing,  nursing  her,  and  generally  caring 
tot  her,  nnder  an  express  agreement  made 
on  or  about  January  5,  1907,  between  the 
claimant  and  the  deceased,  by  which  the  de- 
ceased agreed  to  pay  the  claimant  $1,000  if 
the  claimant  would  stay  with  her  from  that ' 
time  to  her  death  and  do  the  work  for  Which 
this  claim  la  made.  The  services  above 
mentioned  were  faithfully  performed  by ' 
claimant  for  thie  period  aforesaid,  When  de- 
ceased tescinided  said  contract,  discharged 
the  claimant,  and  rendered  further  perform- 
ance of  the  saine'  by  tlie  claimant  imposslbla  ' 
The  reasonable  value  of  the  services  render- 
ed by  clalmaiit  under  said  agreement  is  the ' 
full  Sum  of  fiyOOO.'  No 'payments  baVe  heen 
made  thereotu"  -    .  •  • 

It  appears  from  the  record  that,  at  tbe' 
time  the  above  agreement  was  -made,  Naacy 
Brouse  waa  about  92.  years  old  and  lived'' 
on  her  farm,  neajr -Independence;,  tbat.ber'-- 
daughter.  Temperance  Beck,  who  was  a  widn' 
Ow  living  in  Independence,  had  been  caring 
for  ber  part  ef  the  time;  that  on  January  K, 
1907,  Mra  Brouse  made  an  agreement  with' 
MrSi  Beck  amt'  defendaat  staonld  keep  house 
for-  her  mother  and  nurse  and  care  f«r  her  ' 
generally  tia-  long,  as  she'  lived,  in  considers-  ' 
tion  of  wUcb  Mrs.  Bronse  was  to  pay  luit  ' 
11,000,  al>d  that  ske  turned  over  to  B.  Wil- 
son, exeentor  of  her  will,  a  bank  certificate 
of  deposit  in  that  sum,  to  be  delivered  to< ' 
Mrs.  Beck  by  him  after  Mrs.  Brouse's  death/  - 
if  Mrs.   Beck  had  .fulfilled '  the  agreement 
Thereafter  Mrs.  Beck  lived  with  and  cared 
for  her  mother  under  the  agreement  imtil 
about  DeoeiiiUw  1,  1906,  when  her  mother, 
being  dlssatisfled  with  the  arrangement  em- 
ployed other i  help  and  revoked  the  'agree- 
ment and  countermanded  the  Instruction  to 
Wilson  as  to  the- delivery  of  the  certificate  ' 
of  deposit. 

The  verified  claim  was  presented  to  the 
executor  on  April  22,  1910,  and  on  the  same 
day  he  indorsed  it :    "The  within  claim,  pre- 
sented, to  me  this  22d  day  of  April,  1910,  is, 
after  examlnatfon,  alleiwed    B.  Wllsoni  Ex- 
.ecntor  of  Said  Estate."     On  ,  April  30th  re- 
spondents filed  with  the  clerk:  of  tbe  court 
objections  to  the  aUowanoe  of  tbe  daim;  the  ' 
only  ground  of  objections  being  "for  the  rea- 
son  that  said  Tonperance  Beck  had  been 
fully  settled:  w4th  by  Nancy  Brouse. during 
.her  I  lifetime  for  the 'services  claimed  for  in 
said  bill."    On  Decead>er  2,  1910,  the  execo- 
tor  flled  his  final  account.  In  which  he  stat- 
ed that  '^   addition  to  tlia  above  elaims>i 
there  has  been  presented,  to  your  petltioBer  - 
the-  folk>w4oK  claims,  which',  have  been'. not  > 
allowed  by  your  peUtioneri'  and  the  same.! 
are  presented  hereivith  for  farther  action  by:.' 


•Cor  otber  caaei  m*  sub*  tittle  sad  awtlOB.NUMBBS  i|i,Oso,!nig.  *  Abu  OIc.  K«]rr)<e.  Ssztss  a  Mp>  lodaicts  1* 
125  P.-«3 


Digitized  by 


Google 


88*^ 


125  PACVnO,  B^^POKfBB 


(PR 


tlie  court,  ,to  wtt:  *  •  ^  Tamperaa^ 
Be<!k .  (formerly  House),  (l.OOO.V  6a  Janu- 
ary. 7,  l^Xl,  ^empert^nce  BecK  Qled  objec- 
tXaoB  to;.tl\e  final  ai^pount,  in  -wjblch  she.  as- 
serts tbat  it  is  not  true  that  he^- claim  >r«9 
di«aUawed;  that  it  waa.  allowed,  .and  tbat 
sl^e.was  80  notified;  that  $tie  received  no- no- 
tice, to  ttte  contrary,  ^cept  through  the  final 
acqoqnt  ,.  , 

The  validity  ot  the  claim,  was  tried  before 
the  '«oynty  court  upon  the  evidence  offered 
by  byth  parties,  and,  aa  pa^  of  th«  decree 
In  settling  the  flna(  account,  iff.  adjudged, 
a^png,  other  things,  that  the.c^imfbe  allow- 
ed in  the  sum  of  (802,  less  a  credit  of  the 
apiount  of  a  note  due  from  claimant  to  the 
estate  in  the  sum  of  $20Q,  ai;ul  directed  ,tti« 
payment  thereof  by  the  ei:ecutor,  and.  the 
final  account  wt^s  modified  accordingly. 
Plaintiffs  appealed  ^to  the  circuit  court,  and 
judgment  was  there  rendered  .for  defendant 
In  the  sum  of  $322,  from  which  defendant 
anp^lfl.    .  ,  .,  , 

Oaear  .Bayter,  of  Oalloa,  for  appellant' 
Ftands'  V;  Galloway,  <^  MeMlnnville  (J.  E. 
Sibley,  of  Dallas,  and  McOaln  &  Vinton,  of 
McMtamvUIe,  on  thehrief),  for  respondents. 

SAKIN,  C.  3.  (after  stating  the  faots:  aa. 
above).  [1]  lirwt,,  it  Is.imvertant  to  detear-: 
mine  what  issues-,  are.  befone^  ua.  .  If  ttie 
cliklm  had. been  disallowed  by  the  executor, 
then  the  olalnant's  remedy  would  <  have  been 
toi- present,  it  to  the  contty  dourt  if  or  allow* 
ancev  which  .would  have-  been'  tried-  ttowe. 
after  aa  a  hm  :action,  under  aectloB  1241,  .JU' 
O.  h!  .See  WIUks  v.  OorntdtttiB, '21  Or.  841, 
23(;P8C.  473»     •    .    .    -.!  ..  ■ ::  ;>•.'■•.     ■■ 

{2]  The  claim  having. ibeeb  aildwed  by  the 
executor,  he  <  should  have  ao  reported  It  lU 
hts  first  semiannual 'account,  or  In  his  final 
account, -if  no  .pecvIobs  one.had':been  made. 

.[3]  The  allowance  of  the'Clalm'by  tihe  ex- 
ecutor is  only  his.  approval  i  of  it,  and  does 
net  bind  the  heirs  or  cbeditors,  'who  have  an 
opportunity  to'  contest  it  upon  the  Bettlement 
of  the  final  account,  under  sections  1285. and 
13801  Li  O.  h.  See  In  re  Ohamber's  Estate, 
38  Or.  131,  62  Pac.  1013.  However,  the  situ- 
ation here  is. somewhat  anomalous.  The  ex- 
ecutor:  reports  it'  as  not  aUowed,  bat  the 
court  tried  it  as  thbugb  it  had  been  allowed 
and;  objected  to  by  thfe  heirs;  and  we  will 
so  consider  tt,  treating  the  objections  of  the 
heirs,  filed  April  SO,  1910,  as  'Objections  to 
the  final  acoount'  '  ■  ■ 

.[4}  It  ig  said  in  Roachis  Estate,  00  Or. 
179,  190,  «2  pac  118,  122,  by  Mr.  Justice 
Moore:  "Any  person  Interested  Itt  the  es- 
tate maycon.or  .Itefbr*  tlM  Cmf  so  designated 
[foB  settling  the  iflnal  account],  file  his  ob- 
jeetiMH  to  the  final  account  ortto  any  Itfem 
thereof  i'speetfytng' the  particulars  of  such 
obtjMtloM.'  B.  ft  a  Comp.  f  120S  <L.  O. 
Ii.>|'  1286).  The  reonlrement  -which  Che  stat- 
ute thus  tanpaees  to  indicate  the' precise  ex- 


ceptions relied  'iipon.-|va8.  evldentljt<  designed;. 
In  the  system  of  {deadlng.-as  an  answer,  con- 
troverting the  statement  of  fhdts  contained 
in  the  final  .<  account^'  which,  is  tr^ted  as  a 
complaint,'  and.aueh  objections  ere  apparent- 
ly Intended  to  impart  -notice-  to  the  personal 
r^Tr^ekitatlvff  of '^e*  decedent,  so  as  to  en- 
able him  to  prepare  for  a  trial  of  the  Issues 
thus  framed.  *  *;  ♦The  court's,  exami- 
nation of,  the  facts  challenged  by  the  excep- 
tion is  therefore  limited  to  the  particular 
8peciflc»tl6B  set  forth  ta  the  Objections  in- 
terposed." iJnder  thJaru^Q  there' was  but 
one  issue  tendered  by  tha  Dbjections  to  the 
account,'  -Vis.,  ■  that .  the  «lalmant  had  been 
fully  settled  with  by' decedent  In  her. life- 
time for  the  services  claimed  for  in  the  bill 
filed  AprU  22,  1910,  thli^  admltttag  the  em- 
ployment, the  service  rendered,  and  Its  rea- 
sonable value;  and  even  if  we  consider  'that 
the  burden  of  prisof  on  that  issue  was  upon 
the  .claimant,  the  evidence  is  undisputed 
that  she  was  not  settlsid  with  or  paid  any- 
thing thereon. 

W  HowevOT,  defendant  has  acquiesced  In 
the  decree  oif  the  county  court  and  can  claim 
.  no  geeater  decree  here.  " 

The  decree  of  the  circuit  court  will  be  ..re- 
versed, an^  one-  ent^re^  Viote  allowing  the 
defendant's' Maiim  in  the  sum  of  .1802,  upou 
which,  shall,  be  credited  t|ie  sum  of  |224,  the . 
amoii&t  of  .the  note  due  from  her  to  the  es- 
tate; interest  being  computed  from  the  date 
Ofthcrnote  until  January  7,  1911,  the  date 
of  the'  deciteft  of  the  county  court. 


HOWE  V.  KERN  et  at 
{Supreme  Oonrt  of  Oregon.     Aug.  6,  1912.) 

1.  Equity  (J  197*)— Sm-Ow  Awn  Cocnieb- 
OLAIM    (I   41»)~C!)»os8-:9itL— "CouSTsa- 

CLAIM." 

In  an  action  by  an  executrix  to  compel  the 
ezecutioB-,  of  O'-mo^gage  to  secure  the  deferred 
payment  of  the  purcba.se. price  of  land,  a  minor 
heir  to  a  part  of  the  estate  distinct  from  the 
land  Bold'.-^aa  nit  interested  in  the  result,  and 
the '  court  thad  no  jurisdiction  to  quiet  title 
against  him  on  defendant's  croaa-blU;  eioat- 
biils  being  aTralished  in  equity  actions  by  It.  O. 
L.  I  890,  and'tnich  relief  against  the  minor  not 
being  a  .oonnterciafan  against  the  plaintiff  with- 
in the  meaning  of  L.  Q.  Ia  f  401,  authorising 
counterclaims. 

{Ed.  Note.— For  other  cases,  see  Equity,  Cent 
Dig.  H  455^459;  .  Dec.  1%..  |  197:*  Set-Off 
and  Coanterclaim^  Cent.  JMa,  |f  7Q-79,  81; 
Dec  Dig.  I  41.* 

9>or  other  definitions,  see  'Words  and  iPhrases, 
vol.  2,  pp.  184S-1650;   vol.  8,  pp.  7620,  7621.] 

2.  IWFANTs    jS  'SO*)  — Actions -^Process — 
Cboss-Bux'. 

In  an  action-  flor  specific  performance,  in 
which  a  minor  was  made  a. party  defendant  and 
served  'with  summons'  'based  on  the  original 
complaint,  judgment  could  not  be  rendered 
against  the  minor  on  defendant's  cross-bill  aft- 
erwards, fil^  seeking  to  quiet  title,  against  soch 
minor,  where  no  summons  was  issued  on  the 
cross-complaint,  although  the  guardian  ad  litem 
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Accepted  Berrlce  of  tbe  eRMS-compUltit  utA'SH 
an  answer  for  the  -ikiaor. 

•  [EM.  Note.— For  otiwr  eaaea,  see -Infants,  Cent 
Die  f I  266-272  i:  Dec.  Dig.  i8|D.«] 

3.  Wiixs  (f  836*)— Sfboiai.  DEViSBft— tiABin- 

m  FOB  Dbbtp. 

Where  two  pieces  of  land  were  specifically 
devised,  each  was  exempt  under  L.  O.  L.  { 
12S2,  from  sale  for  the  payment  at  debts  so 
long  B8  any  property  not  spedfically  devised 
remained  unsold,  and  each,  piece  was  equally 
liable  for  siiph  debts  'when  the  other  property 
was  exhausted.        ' 

[Ed.  Note.— For  other  cases.  «e«  Wills,  Cent. 
Db.^  li  2138,  2140k  2160-2160':   Dec  Dig.  f 

i,  WiiLa.d  846*)— Secupsp  Claims-    , 

A  testator's  debts  which  are  secured  by 
'Mortgage  mast  first  be  satisfied  out  of  the 
mortgaged  property. 

(Bd.  Notfl.~>For  other  Msta,  8e«  Wills,  Cant. 
Dig.  !  2149;   Dec.  Dig.  {  840.*J        .    . 

6.  ExBouToaa  amd  AdiunistKatobs  (|  367*) 
—  Sai*  or  Land  fob  Dsbtsi-Vaudixt  — 
Quanutt  of  Propebtt. 

Where  property  specMbally' decked  fs  or- 
dered sold  for- debts  fo»:'Wbicbf  it  i»  liable,  t3>e 
fact  that  more  is  included  in  the  order  than 
is  nei^essary,  or  that  part  of  the  proceeds  are 
applied  to  claims  for  which  the  property  Is  not 

*UabIe,  does  not  invahdate  the  sale. 

-  [Ed. 'Note;— For  other  eases,  see  Kxettttora 
and  Administrators,  Cent.,  Dig.  li  1545-^1548; 
Dec.  Dig.  J  367.*]       ..,..., 

.6,  Executors  and  Aj>mi;si8TRAtors  (8  Z^^)— 
Sale  of  Land  to  Pay  Debts— PEriTioN. 
Where  the  petition  for  the   sale  of  real 
°  property  "specifically^  deVis'M  showed  that  tHere 
tras  no  other  real  pi«p«cty,  end  that  th«  per- 
sonal property  wa;  y^ojrth  pnly  |1,  and  enum- 
erated  debts   and   expenses   of  administration 
and  taxes  amounting  to- $606.63,  it  was  suffl- 
'«lent  to: give  the  eoulrt  jariadictioD  and  «ho>w  a 
necessity  for  the  saJe,   .,  - 

[Ed.  Note. — For  other  cases,  see  Executors 
and  Administrators,  Cent.'  Dig.  {|  1385-1396; 
Dee.  Dig.  1386/] 

7.  BXBCUTOIS  AND  ADXtNISTBATORB  (|  886*)-!- 

.    PrnxioH— Mattebb  Jpoiciallt  Nqtioed. 

Since  the  court  will  take  notic.e  o{  the 
contents  of  a'  protiated  will,  a  petition'  for  the 
•sale  of  property' spBciiUy'  demised  need  'not  set 
out  the  will.     .  •  •  1  ■    ,'  I 

[Ed.  Note. — For  other  caaes,  see  Executors 
and  Admijiistratora,.  Cent  Dig.  4S  1385-1386: 
Dec.  Dig.  {  336.*] 

8.  Executors  AND  Administrators  (5'336*)— 
Sale  of  Land  to  Pat  Debts— Petition— 

•  jDBTSDrCTIOlt. 

The  fact  <that  an  executrix's  petition  for 
the  sale  of.  land  »>ecially  devised  prayed  for 
the  sale  of  more  land  than  was  required  to 
pay  the  debts,  did  not  affect  the  court's  ju- 
risdiction to  order  tiie 'Sale. 

[EM.  Note.— For  other'  <jases,  See .  Executors 
and  Administrators,  Cent  Dis.  {|  1385-1396; 
Dec.  Dig.  {  336.*] 

Appeal  f rasa  Circuit  Oontt,  -  Multnomah 
County;    Henry  E.  McGIbd,-  Judgei-.  • 

Action  by  James  Gladstone  Howe,  a  mi- 
nor, I9.  Carrie  Hwre  Bherwoodi  hto  Kuard- 
Um,  against  L.  E.  Keru  and  otliera.  From..B 
Judgment  for/,  deftandants,  plaiatlfl  appeals. 
Afllnned.  i      - 

James  Howe,  wTio'dlfed  on  Jtine  24,  1901, 
tnade  a  will  on  'Mafch  14,  1898,  and  among 
otlier  tilings  provided: 


'  *Tlilra.'l  gl^^fe,  ■be9t!eatb  and  dierfse  rtnto 
Miy  isaid  wife,- Carrie  ttd\»e,  all  that  propertj' 
platted  ai>d'de<ilcated  by  me  ad  Howe's  addi- 
tion to  the  city  of  Portland  and  dqmprtsln^ 
about  seventy-two 'lots,  more  or  less,  t6'be 
tised  or  disposed  <yt  by  her  for  the  beneftt  of 
herself  and  my  ^atd  In&nt  son,  and  I  ex- 
pressly request  that'  my  wife  provide  for  the 
education  and  maintenance  of  my  said  son 
out  of  Vhe  ptoceedB  of  said  lots;  Ipitovtded, 
tliat  ithree'  of  the  lota'-'of  said  Howe's  addi- 
tion be  Held  In  trnik  by-mjr  said  wife  for  my 
8tep86n;  ^tniattt  l>on  'Wheatiy,  th^  same 
to  be  seiecfed  BiKd  deeded  to  said  William 
Leon  '  Wljeatly  ■  i»y  my  said  Wife  whenever 
in 'her  jhd^nient  ^he  shall  deem  it  proper  6r 
advlsa'ble  to  do  so. '  Provided,  further,  that 
this  deVis^  to  myHrife  shall  also  be  subject 
to  the  conditloni^  and'^llttitatloilts  herebiaft- 
er'  expressed. '    ' 

"Fourth'.  I  give,  begneath  ahd  devise  "unto 
my  wife,  Carriie  Howe,  and  my  Infant  sort, 
Jaines  Gliidst'one  Howe,  share  'laud  shaii^ 
alllte,  that  piecb  bi'.panfel^ot  land' containltie 
about  5%'  adres-  bf  land  lyliig  to  the  east  eft 
and  adjAlnlni;  the  said  HoWe'A  addition  tb 
the  city  of  Portlaiiff,  Bald  inteifesrt'  pf  my 
wife  b'ehifj  also  stibject  to  the.  conditions  and 
limitations  hereinafter  expressed."- 

"Sixth,  i  hereby  appolntf  my  wife,  Cdrrte 
Howe,  the  legyil  guardian  of  my  Infant  soli, 
Ijames  Gladstone  Howe,  and'  riettubst  she'bfe 
allowed  to  set  M '  such  ^ai'dlan  wHhbkt 
bonds."      .^   "  •    '■         .    :""•  •  ^  ■    •'"     ■ 

Item  i  provliifS  the  coudTtlohstrpon' Which 
ttte  devises  to  the  ylfe  sbaA  depend,  and  she 
Is  nominated  executrix  without  bond's. 
'  By  the  Inventory  and  kppralsement  of  the 
property  of  the  estate,  the  72  lots  mentioned 
IQ  item  3  of  the  will  are  y«lued  at  $14,600, 
and  the  64i-acre  tract  mentioned  in  ite^  4 
is  Valued  at  $6,750. 

On  April  3,  1901,  Catrie  itlpwe,  the  execu- 
trix, filed  a  petition  to  the  County  court  fot 
the  sale  of  real  estate'  for  the  purpose  of 
paying  the  de'bts  of  the  estate,  the  expenses 
of  adtrilnlstratlon,  and. for  the  support  of 
the  widow  and  minor  child,  'who  was 'five 
years  of  age  and  the  only  heir  of  the  dece- 
dent. It  appears  from  the  petition  "that 
there  was  no  .personal  property 'of  the  es- 
tate ;  that  the  funeral  expenses  were  $227.50, 
the  delinquent  taxes  $39.25,  taxes  for  the 
current  year  $166.53,  expenses  of  adminis- 
tration already  '  incurred  $73.25 ;  that  peti- 
tioner is  without  means  to  support  herself 
and  son;  that  the  debts  secured  by  mort- 
gages are  $1,306;  that  there  is  a  mortgage 
on  block  6  for  $600,  one,  bn  blocks  6  and  7 
for  $400,  and  one  on  blocks  1,  2,  and  8,  and 
lots  A  and  ^  for  $300.  '  She  prays  for  an 
order '  directing  her  to  sell  at  private  sale 
any  part  of  the  real  property  for  cash  or  on 
terms  of  one-thjrd  <n8h  ahd  the  liayment  of 
tjie  balance  to  be  secured  by  mortgage. 

The  court  made  an  order  on  May  6^  1901, 
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.Ucepqlog  t^erex.ecuixlx  tosoU  at  private,  sale, 
such  part  of  parta  of  blocb:  3,  vblcb  is  ap- 
praised at  11,500;  block  4,  appraised  at 
$2,500 ;  lots  23  and  24  of  block  7  In  Wheat- 
land addition  to  East  Portli^d,  appraised  at 
$1S;  .ajid  the  6% -acre  tract,  appraised  at 
^,750— as  may  be  necessary  to  pay  the  debts 
andi.expoises  of  admiqistratlon.  On  and 
prior  to  September  8,  1902,  she  had  sold  12 
lotft  in  blodis  2  and  3  for  $1,455,  and  three 
other. lots  in  block  2  for  $4C)0,  the  date  of 
which  salft  does  not  appear,  making  |1,S55 
received  froiu  sales  prior  to  the  sale  of  the 
5%-acre  tract,  which  was  more  than  suffl- 
.clent  to  pay  the  mortgage  debts.  This  tract 
was. sold  to  defendant  Kern  an  December  1, 
1902,  for  13,750;  $1,750  being  paid  in  cash, 
and  the  remainder  being  secured  by  mort- 
gage dne  in  one  year.  .. 

The  final  account,  filed  April  23,  1003, 
.  shows  tliat  the  total  amount  received  In  cash 
from  all  sales,  including  the  $400  collected 
for  rent  of  the  6% -acre  tract,  was  $4,006, 
over  and  above  the  $2,000  deferred  payment ; 
that  the  total  debts  and  expenses  paid,  in- 
cluding the  mortgage  debts,  was  $3,266.88. 

On  April  4,  1903,  the  executrix  brought 
suit  for  specific  performance  against  defend- 
ant Kern,  he  having  refused  to  execute  the 
mortgage  to  pay  the  deferred  payment  of 
$2,000,  the  purchase  price  of  the  6%-acre 
tract,  and  on  May  12,  1903,  Kern  answered 
t|ie  complaint.  He  set  out  items  3,  4,  and  7 
of  the  win,  and  among  other  defenses  alleg- 
ed tbaX  the  plaintUT,  as  executrix,  could  not 
give  him  a  good  title  to  the  tract  for  the 
reason  that  no  petition  for  an  order  of  the 
sale  of  the  real  property  herein  mentioned 
had  ever  been  made,  stating  the  necessity  of 
the  sale. 

The  minor  child  was  made  a  party  de- 
fendant in  the  suit  on  July  3,  1903,  on  mo- 
tion of  defendant  E^m,  and  summons  was 
.duly  served  on  him .  on  tiiat  date,  and,  on 
jnotion  of  defendant,  Karl  St<it>han  was  ap- 
pointed guardian  ad  litem  tor  the  minor. 
On  the  same  day  defendant  Kern  filed  what 
he  terms  a  cross-bill,  under  the  title  of  the 
suit,  which  is,  in  fact,  a  complaint  to  quiet 
title  to  the  property  against  the  minor. 
Stephan,  the  guardian  ad  litem,  accepted 
service  of  the  cross-complaint  on  July  8, 
1903 ;  but  no  summons  was  issued  or  served 
on  the  minor.  The  guardian  ad  litem  an- 
swered the  cross-bill,  admitting  the  Justice 
of  the  complaint,  and  consenting  to  the  de- 
cree. On  July  16,  1903,  the  court  made  find- 
ings, and  rendered  a  decree  to  the  effect  that 
the  county  court,  acquired  Jurisdiction  of  the 
^inoE  and  of  the  land  in  the  proceeding  to 
s^n..  the  same ;  that  Kem  acquired  title 
thereto,  and  adjudged  that  tiie  minor  had  no 
Interest  therein.  On  August  23,  1907,  Kern 
sold  and  conveyed  by  a  Varrauty  deed,  for 
a  valuable  consideration,  ^V^  acres  of  the 
(|%.-acre  tract  to  defendant  Joseph  H.  Nash, 
and  on  September  14,  1907,  he  sold  and  con- 


veyed to  ijie  defendant  school  district  No.  1 
of  Multnomaii  county.  Or.,  for  valuable  coa- 
sideration,  2^  acres  of  the  tract,  and  the 
school  district  has  erected  a  school  building 
tbereon  at  an  expense  of  $37,000. 

Plaintiff  brought  this  suit  on  May  26,  1910, 
alleging  the  facts,  which  are  briefly  stated 
above,  for  the  purpose  of  having  declared 
void  the  proceeding  of  the  county  court  au- 
thorizing the  sale'  of  t.he  minor's  interest  in 
the  5%-acre  tract,  and  that  the  decree  of 
the  circuit  court.  In  rdatlon  thereto,  be  held 
for  naught,  atid  the  cdnveyances  be  declared 
void,  alleging  want  of  Jurisdiction  of  the 
countjr  court  to  authorize  such  'sales,  and  ail- 
legh)g  collusion  and  fraud  between  Carrie 
Howe,  executrix,  and  Kern,  in  bringing  the 
croBB-bill  and  the  proceeding  therein,  to  bar 
the  title  of  the  minor. 

Defendant  Kern  and  wife  answored,  ad- 
mitting some  of  the  allegatlonB  and  denying 
the  others.  Defepdant  Nash  and  the  school 
district  answered  separately,  setting  oat  the 
proceedings  of  the  county  court,  relating  to 
the  sale,  and  the  proceedings  of  the  circuit 
court  quieting  the  title  of  Kern  to  the  prop- 
erty ;  also,  pleading  the  same  facts  as  an  es- 
toppel against  the  plaintiff,  and  alleging  that 
defendants  are  Innocent  purchasers  thereof 
for  value,  without  notice  of  any  defect  In  the 
title. 

Upon  the  trial  of  the  suit  the  court  made 
findings  and  rendered  a  decree  that  defend- 
ant Nash  and  the  school  district,  respective- 
ly, are  the  owners  in  fee  simple  of  the  tracts 
conveyed  to  them  by  Kern,  and  that  the 
plaintiff  has  no  interest  therein,  from  which 
decree  plaintiff  appeals. 

Alex  Bernstein  and  Oeo.  A.  Pliles,  both  of 
Portland  (D.  Soils  Cohen,  of  Portland,  on 
the  brief),  for  appellant  B.  C.  Wright,  V. 
K.  Strode,  and  A.  H.  Tanner,  all  of  Port- 
land (Johnson  &  Van  Zante,  of  Portland, 
on  the  brief),  for  respondents. 

EAKTN,  C.  3.  (after  stating  the  facts  as 
above).  [1]  When  defendant  Kern  was  call- 
ed upon  by  the  executrix  to  execute  the 
mortgage  to  secure  the  $2,000,  deferred  pay- 
ment of  the  purchase  price  of  the  5% -acre 
tract,  he  refused  to  do  so,  and  she  brought 
suit  against  him  to  compel  specific  perform- 
ance. That  suit  raised  only  the  question  as 
to  the'  liability  of  Keta.  upon  his  contract 
of  purchase.  His  defense  was  that  plaintiff 
could  not  give  him  a  good  title  because  the 
petition.'  fdr  the  sale  was  insufflcient  to  au- 
thorize an  order  of  sale.  He  asks  to  have 
the  minor  made  a  party  defendant  in  that 
suit,  and 'an  order  to  that  effect  was  made 
>by  the  court,  but  an  amended  complaint, 
.aocemplishin^  that  result,  was  not  filed. 
However,  a  summons  was  served  on  the 
mtnpr,  and,  ,on  motion  of  Kern,  Stephan  was 
appointed  guardiam  ad  litem  for  him  in 
that  suit  Kern  being  willing  to  oomplete 
the  purchase  and  not  satisfied  that  a  decree 
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asalBsC  hiin  In  that  gUit  WoulA'  4utet.  U» 
title,'  he  filed  what  he  terms  a  cross^bill, 
not  against  the  plalntUI  or  for  relief  a^':t» 
any'  matter  int'olved  thezein,  but  to  qoi^t 
title  agatQst  the  minor. 

[2]  Upon '  the  croaSrbiil  no  summons  was 
Isauetl  and  no  service  of  the  cDm|)laUit  was 
had  on  Uiemlnort  nor  was  .there,  a  gioardian 
ad  litem  appointed  for  him,  but  aervicQ  of 
the  complaint  was  accepted  by  the  gnurdlan 
In  the  suit  for  specific  performance,  and  he 
filed  an  answer  therein.  The  guaxdlan  ad 
litem  was  selected  by  the  executrix,  and  he 
did  not  inTestlgate  the  minor's  rights,  but 
acted  up6n  the  advice  of  Mre.  Howe,  and 
her  attorney,  who,  it  seems,  drew  his  an- 
swer, yet  her  interests  in  tlie  proceeding 
Were -adverse  to  that  of  the  minor,  as  it 
would  result  In  talcing  his  property  to  pay 
debts  chargeable  upon  the  property  devised 
to  her.  See  Bowsman  v.  Anderson,  123  Pac. 
1082.  However,  by  section  390,  L.  O.  I*, 
cross-bills  are  abolished,  except  for  tSe  pur- 
pose of  asserting  an  equitable  defense  in  an 
action  atf  law;  bat  any  defense  that  a  de- 
fendant may  have  against  the  plalntUF  In  a 
suit  may  be  pleaded  as  a  counterclaim  under 
section  401,  L.  O.  L.,  if  It  be  connected  with 
the  subject  of  the  suit.  Although  the  minor 
was  made  a  party  defendant  In  the  suit  for 
specific  performance,  he  was  in  no  way  in- 
terested in  ttie  result.  Therefore  the  cir- 
cuit court  bad  no  Jurisdiction  In  that  suit 
to  quiet  the  title  as  against  the  minor,  and, 
80  far  as  It  attempted  to  do  so,  the  decree 
was  void,  for  the  reason  that  the  relief 
sought  by  the  cross-bill  was  not  a  counter- 
claim' against  the  plalntifT  in  the  salt  for 
specific  performance,  within  section  401,  L. 
O.  Ii.,  and  for  the  further  reason  that  the 
minor,  against  whom  the  relief  was  sought, 
was  not'  brought  l»t»  court  by  service  of 
su];iimon8.,''  ., 

The  plaintiff  In  this  suit,  assuming  that 
the  petition  for  the  sale  of  the  real  estate 
in  the  probate  proceedinlgf  was  vi^blly  to- 
sufflclent  to  give  the  coiirt,, Jurisdiction  to 
order  the  sale,  alleges  that  the  answer  and 
cross-blU  in  the  suit  for  ai)eclflc  perform-: 
ance  and  the  proceedings '.  thereunder  yfer^ 
bad  by  collvsion  and  fraed  between  the  ex- 
ecntrlx  and  Kern  for  the  purpose  of  barring 
and  cutting  off  any  Claim  to  the  property 
by  the  minor;  and  the  defendants  plead 
the  proceeding  under  such' answer  and  cross- 
bill as  an  adjudicatioit  of  th«  title  in  ttfeir 
favor,  and  that  they  are  innocent  pu]:chase;rs 
for  a  valuable  consideration .  without  notlo« 
of  any  collusion  or  fraud. 

Without  conslder^g  the  question  of  col- 
lusion or  fraud  on  the  part  <  of  Kern  and 'the 
executrix,  we  conclnde  that-  the  decree  in 
the  suit  for  speclfld;  performance  did  not  bar 
or  estop  ,th^  plaintiff. from  claiming;  title  to 
the  property,  and  this  brings  us  to  the  con* 
sldfitfalfidii'  of  the-qnestldn  of  the  sufficiency 
of  the  petition  for  the  sale  of  the  real  estate 
and  the  validity  of  the  order. 


>i[l]  T)i0  .fiiwt  qqestioo  of  Importanee  is  as 
to- the  iQlat^n.,tbat  the  fourth  It^m  of  the 
vvlUr-.the  d^TJ^o,of  the.5%-acre  tract— beats 
tQ'  the  other  deriae,  This  is  a  specific  devise 
iKH  .Carrie.  Howe  and  the  infant  By  section 
1252,  Lk  0<  ti.i  when  i;eal  estate  Is  specially 
devised,  U  shall,  be  exempt  from  the  opera- 
tion of  the  order  Qf  sale  for  tikei  purpose  of 
I«aylng  debts  la .  the  .sai^e  manner  as  per- 
soinal  property;  and  by  seqtipi^  .1^1  per- 
sonal propierty,  specially  bequeathed.  Is  ex- 
esipt  from, the  operation, erf  the  order, of  sale 
so  long  as  any  property  not  specially  devise^ 
or  bequeaUted  remains  unsold.  ,. The,  wife's 
interest  In  the  property  devised  by  both 
Items  3  and  4  is  made  contingent  upon  l)er 
remaining  with  the  testator  while  be  lives 
and  remaining  unmarried  thereafter.  In 
case  of  desertion  or  remarriage  all; tlie, prop- 
erty Is  to  go  to  the  Infant  Plaintiff  has 
overloolied  the  fa,ct  that  Item  :3  of  the  will 
is  also  a  speidal  dQvise  of  the  property  de- 
scribed and  is  exempt  from  the  order  of  sale 
vntU  property,  not  specially  devised  or  be- 
queathed, has  been  exhausted.  By  the  terms 
of  item  3,  ttie  devise  to  Carrie  Howe  is 
cliarged  witii  the  support  of  herself  and  the 
education  and  maintenance  ,pf  the  child; 
and  the  property  devised  by  item  4  cannot 
be  sold  to  meet  such  expenses  until  tb^ 
other  property  is  exhausted. 

[4]  The  debts  of  the  estate  secured  by 
mortgage  must  first  be  satisfied  out  of  the 
mortgaged  property.  This  is  recognized  by 
section  1271,  L.  -  O.  L.,  which  p^wvides  for 
the  payment  of  mortgage  debts  out  of  the 
personal  property  only  when  so  provided  In 
the  will  or  by  order  of  the  court,  and  by 
section  1272,  I1..O.  L.,  t  no  such  provision 
is  made,  the  projterty  shall  oe.  sold  subject 
to  the;  mortgage.  The  property  devised  by 
ftem  4  is  equally  liable  with  that  devised 
by  item  3  for  the  funeral  expenses,  debts  of 
the  estate,  and  expenses  of  administratloh, 
and  either  may  be  resorted  to  for  the  pay- 
ment of  such  claims,  or  liabilities;  and  If, 
in  the  course  of  the  probate  proceeding,  ei- 
ther devise  has  contributed  to  such  liability 
more  than  Its  share,  the  devisee  Is  entitled 
t|0  contribution  therefor.  Jarman  on  Wills, 
p.  2031. 

[$]  But  the  property  devised  by  Item  4, 
haivin'g  beep  ordered  to  be  sold  for  debts  for 
which  It  was  liable,  the  fact  that  more  prop; 
erty  wag  Included  In  siich  order  than'  was 
hecessary  to'  pay  such  dehts,  or  that  a  part 
of' the  proceeds  of  such 'sale  was  applied 'to 
claims  'for  whlcW  It  was  not  liable,  cannot 
render  tfcfe'  sale  Invalid.  '    ■ 

[S]  The'  complaint  in  this  suit  alleges  that 
the  petition  for  the  sale  of  real  propierty 
Was  lnsuffl(^ient  to  give  the  court  Jnrlsdi6- 
tton.  "That  the  said  petltiiih  for  the  sale  bf 
real  property 7 was  Insufflclent  and  did  not 
contain  the'  jiirfsdlctional  facts  to  give  the 
court  Juririai<*tloft  to  base  an  order  thereoft 
directing  the  sale  of  the  said  niinor's  inter- 
est In  and  to  the  said  tract  of  5%  acres 
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ttipeclaUy  devised  to  Kim  by  said  will.  Tbat 
said  petition  failed  to  allege  or  ahtw  any 
necessity  for  the  sale  of  said  property,  but; 
on  the  contrary,  showed  that  there  was  no 
necessity  to  sell  said  property.  That  said 
petition  failed  to  show  that  there  were  an;;^ 
claims  for  the  payment  oT  which  said  prop- 
erty could:  be  subjected  under  the  terms  of 
the  will  as  above  alleged,  and  said  petition 
failed  to  set  out  said  will  or  to  petition  for 
the  sale'  of  the  said  property,  but  the  said 
petition  asked  only  for  an  order  of  the  court 
permitting  the  executrix  to '  sell  such  por- 
tions of  said  real  property  belonging  to  said 
estate  as  she  might  deem  necessary  from 
time  to  time  in  order  thiat  she '  might  sell 
such  j^rt'  or  parts  without  any  order  of  tiie 
court  therief or  and  without  any '  determina- 
tion by  the  court  that  the  necessity  existed 
for  the  sale  of  said  part  or  parts'  of  said 
projwrty."  ■  No  facts  are  alleged,  stating  in 
what  regard  the  petition  failed  to  establish 
a  necessitiy  for' the  sale  of  the  property',  or 
that' there  were  any  claims  for  ttte  payment 
of  which  such  property  could  be  subjected. 
If  by  this  allegation  plaintiff  means  that 
there  was  no  necessity  shown  fbr  the  sale 
of  this  tract,  it  being  specially  devised,  that 
Objection  is  fully  answered  by  ^rhat  has 
been  already  stated ;  there  being  funeral 
expenses,  expenses  of  admlnistratiofa, '  and 
taxes  for  which  this  property  was  liable. 
The  final  account  shows  that  there  was  ac^ 
tually  more  than  $1,650  of  liabilities  fbr 
which  !t  was  liable,  and '  no'  property,  not 
specially  devised,  was  applicable  to  the  pay- 
ment thereof.  Therefore  the  petition  shows 
a  necessity  for  the  sale.  The  Inventory  and 
appraisement  show  there  was  personal  prop- 
erty of  the  value  of  $1,  iwactlcally  no  per- 
sonal property.  iSowever,  the  petition  re- 
cites that  the  personal  property  was  sold 
for  $1,  and  It  ehumerates  the  debts  and  ex- 
penses of  administration  and  taxes  amount- 
ing to  $506.53,  and  for  the  payment  of 
which  this  property  was  liable  equally  with 
the  other. 

[7]  It  is  also  urged  that  the  petition  is 
defective  because  it  does  not  set  out  the 
will;  but,  the  will  having  been'  probated, 
t^e  court  vrlll  take  notice  of  Its  contents. 

[I]  The.  petitioner  asks  for  an  order  .)er- 
mitting  her  to  sell  any  part  of  the  proper- 
ty of  the  estate  for  which  she  nay  be  able 
to  find  a  purchaser.  Probably  she  asked 
for  too  much,  but  the  prayer  does  not  af- 
fect the  jurisdiction.  The  order  -  of  sale 
does  not  grant  all  that  Is  prayed  for,  but 
fiutliorlzes  the  sale  of  blocks  3  and  4,  and  lots 
2a  and  24  of  block  7,  in.  Wheatland  addition 
to  East  Portland,  and  the  6%-acre  tract  or 
so  much  thereof  as  may  be  necessary  to 
realize  the  amount  of  ,  money ,  sufficient  to 
pay  the  claims,  charges,  and  expenses  of 
administration.  Such  latitude  to  the  ex- 
ecutrix was  probably  lU  advised,  but  does 


not  affect  the  jurlsdietion'  to  make  the  or- 
der  or  the  title  of  the  property  sold  there- 
andeti.  It  being  necessary  that  some  of  the 
real  estate  be  sold  to  pay  this  indebtedneiaa, 
and  all  the  real  property  having  been  dls^ 
posed  of  by  special  devises,  the  property 
under  each  devise  is  Uatde  equally  for  the 
payment  thereof,  and  the  petition  ia  not 
subject  to  the  criticism  offered,  but  was 
sufflctent  to  give  ttie  court  jurisdiction  to 
make  die  order  of  sale. 

The  sale  of  mote  of  the  property  than  was 
necessary  to  pay  the  debts  for  which  it  waa 
liable,  and  the  payment  of  a  part  of  the 
proceeds  bf  tint  sale  upon  debts  chargeable 
to  other  property;  'are  matters  of  procedure 
that  do  not  go  to  the  Jnrlsdlctlon  of  the  coun- 
ty court  to  mske  the  order  for  the  sale  of 
property,  and  these  defects  are  aided  by  tlie 
curative  statute.  Section  1259,  L.  O.  U 
'The 'decree  is  affirmed. 


BURNETT  V.  MABRS  et  A 

(Supreme  Court  of  Oregon.     Aug.  15,  1912.) 

1.  CONTBACTO    (M    10,    66*)— <50SBXDBBAtI01l — 

MuTUALirr. 

A  writing  requesting  insertion  of  an  ad- 
vertisement on  a  show  curtain  for  A  period  of 
one  year  and  agreeing  to  pay  a  weekly  Bniii 
tlMT^or,  accepted  by  the  party  to  whom  ad- 
djressed  and  acted  upon  by  both  parties,  was 
based  on  a  valid  consideration  and  was  not  void 
for  want  of  mutuality. 

fEd.  Note. — For  other  casea,  see  Contracta, 
Cent.  Dig.  H  21-40;   Dec.  Dig.  H  10^  56.*] 

2.  JcDGMBNT  (J  672*)— Res  Judicata— J0DO- 

MENT   OH    DeUUBXBB  iq   DSFBOII'VX' .PlB&D- 
INO.  I  ■         ■ 

'Wbile  a  judgment  rendered  on  a  demurrer 
IS  conclusive  as  to  the  facts  c'onfetned  there- 
by, where  the  demurrer  goes  to  the  merits,  a 
demuner.'to  a  conuilainjt  ia  aa  a<^on  by  the  as- 
signee of  a  corporation,  on  the  ground  that 
the  plaintiff  did  not  plead  properly  the  corjKi- 
rate  existence  of  the  assignor,  goes  merely  to 
a- formal  or  technical  defect,  and  a  judgment 
sustaining  it  will  not  bar  a  subsequent  action. 
[Ed.  Note.— For  other  cases,  see  Judgment, 
Cent  Dig.  |{  1041,  1047-1049;  Dec.  Dig.  | 
572.*] 

3.  Judgment  (1 572*)— JuDOitEsr  as  Bab— Di-- 
itWBRER— Effect  of  Appkal. 

The  decision  '«n  the  demurrer  being  by  a 
justice  of  the  peace,  neither  an  appeal  to  the 
circuit  court  and  an  affirmance  therein,  nor  a 
ruling  striking  out  an,  amendment  to  the  peti- 
tion filed  therein,  would  change  the  charac- 
ter '  of  the  judgment  or  bar  a  sabaequent  ac- 
tion, as  the  merits  were  not  determined  in 
either  court. 

[Ed.  Note.— For  other  cases,  see  Judgment, 
Cent.  Dig.  is  1041,  1047-1049;  Dec.  Dig.  | 
672.*] 

4.  TbIai.  (I  396*)— Bt  Couet— Fiirorwas  — 
CoNroBMrrr  to  Issues. 

■■'Where  a  former  judgment  was  not  res  ja- 
dicata,  an  allegation  of  the  defendants'  an- 
swer m  relation  thereto  was  immaterial,  and 
was  properly  Ignored  by  the  court  in  its  find- 
ings. 

[Ed.  Note.— For  other  'cases,  see  Trial,  Gent. 
Dig.  U  935-938)   Dec.  Dig.  |  396.*} 


*FoT  ottaer  csmi  m*  ume  topic  ana  keetlon  NUMBER  tn  Dae.  Dig.  A  Am.  Dig.  Key-No.  Series  t  Rvp'r  ladexas 


Digitized  by 


^^oogle 


on) 


BDRKBrnr  v.  ai>msia:i 


889 


5.  .Trial  d  3961)  ^Bt  Coobt  — FiNBi5«is,r-' 

SlATE    OF.KyiPKN'CE.  ,      •.      • 

"Where,  in  pn  action  on  a  contract, ,  the 
defendants  offered  no  evldent-e  othel-  than 'the 
record  of  a  jadgtaoat  relied  ob  as  ^res  judicata; 
no  findinx  on  th«  quesdon  of  givinc  nottifce  .to 
the  plaintiff  in,  attempting  to .  rescind  was  war- 
ranted. 

lEd.  Note.— For  other  cases:  -see  Trial',  Cent. 
Dig.  a  935-838:  Dee.  Dig.  |  886.*] 

Appeal  from  Circuit  Cotirt,  Multnbmab 
County;   W.  N.  Gatens,  Judge. 

Action  by  B.  K.  Burnett  against  J,  D. 
Marre  and  others.  From  a  Judgment  for 
plaintiff,  defendants  appeal.    AflSrmed. 

The  comp|ain|^  alleges,,  in, substance,  that 
on  June  6,  181,0,  tbe  defendants,  as  partners 
under  tbe  i^ipe  of  (^rand  I^lectr^c  Company, 
ent^ed  into  an  agreement  in.  writing  with 
the  C.  E.  McKenna  Company,,  a  cpnwration 
orgasized  under,  tb«  laws,  of  the  state. i»f 
Washington  and,autborize4..to.  tcansact  bualr 
ness  in  Oregon,  of  which  the  lollowing  is  a 
copy;  .,  '       ,        :  ,- 

"We  hereby  authorize  Vfin  to  insert  our 
advertiaenj^t  In  space  A,  A.  A.  on  Grand 
Ad  Curtain,. Portland,  9)-e„  8ubje<;t  to  (Chang^ 
of  .booking,  name  of  location .  p£  theater,  for 
tbe  term  of  one  year  (12  calendar  moptbs' 
actual  display)  ;Cro;Qa  the  d«if  advertisement 
appears  and  to  continue  in,  force  after  that 
time  until  canceled  by  written  notice  to  th« 
ntalo.  affi«Q,  ,To  occupy  spAC9  select^,  for 
which,  we  agree  to  pay  to  your  order  the  sum 
of  $5.00  per  week,  payable  monthly  la  ad- 
TAQce.  .First  paiiiiing  free; ,  ill  subsequent 
ctianges  to. 'be  at  tp»  &apeiia^  of  advertiser. 
If  copy  is  not  supplied,  within  IQ  days  after 
signing,  <ttilB  agreement;  the  G..S.  McKenna 
Co.  will.be  at  liberty;  to  «upplj  eucb  copy 
or  matter  to  the  best  of  their  ability.  In 
case  of  suit  to  collect  any  part  of  this  con- 
tract, the  advertiser  agrees  to  pay  such  ad- 
dUloaal  enm  as-the  court  s^U  adjudge  rea- 
sonable as  attorqey'a  fee- la  such  suit  No 
verbal  iinderstaiiding  or  conditions  not  speci- 
fied herein  wUl  bi  rec6^nlced:  Grand 'SHec>- 
tiric  Co.    Addreesi  ;127  Grand  A.ve.        >        i 

"Accepted:  C.  B.  McKenna  Co.,  Inc.,  per 
Geo.  W-  Cox."       '  ,    ,  ■   , 

jt  Is  Also  alleged  that  pursuant  to  th^  con- 
tract the  C.  E.  McKenna  Company  furnished 
defendants  with  advertisin;  from  .Tune,  1910, 
until  January,  1911,  amount'ng  t6.  $175i  only 
$85  of  which  has  been  paid,  that  the  ql«im 
wasasslgBed  to  plaintlffv-and  that  1125  was  a 
reasonable  attoruejr's  ,*ee;    '   ■  •..■■, 

Defendants  answered,  admitting  tbe  ^rtr 
nershiip  of  defendants  and  the  execubon  of 
the  contract,  and  denying  the  otiier  allega< 
tloos  of  the  complaint,  and  for  a  further 
answer  pleaded  in  effect  that  tlie  contract  un 
the  part  of  defeadnntq  was  voluntarily  iociade, 
and  for  no.  consideration  wiutterer,  that  on 
tbe  6th  day  of  October,  1810,  ti^s  contract 
was  rescinded  by  a  written  notice  to  tlie  C. 
E.  McKenna  Company.  For  a  further  and 
separate  answer  the  def^idants  allege,  in 


substance,  I  that,  on  Febcuary.r  .4^  '1911,  the 
plaintiff'  commenced  an:  action.,  tugainst  de- 
fendants in  tl>e  Justice's  court  for  Portland 
district,' Malt^mah  count?,  Oregon^  for  the 
oecovery.jif  |90  on  account  of  tbe  contract 
mentioned;  that  February  10, 1911,  a  general 
denturrec  to  iiie  complaint, !  filed  by  defend- 
anta,  was  sustained  by  the  Justice's  court; 
and  a- Judgment  r«idered  in  favor  of  defendr 
ants  for  costs;  tliat  the  action  was  appealed 
to  .tlie  clraait  court  of  that  county,  and  a 
Judgment  there  rendered  sustaining  the  de- 
murrer of  defendants,  on  the  ground  that 
tbe  corporate  existence  of  the  O.  E.  McKenna 
Company,  Incorirarated,  assignee  of  the  plain; 
tiff  therein,  was  not  properly  pleaded]  that 
thereafter,  by  leave  of  the  circuit  court,  an 
amended  complaint  was  .filed,  and  on  motion 
of  defendants  the  same  was. stricken  out  on 
the  7th  dav  of  May,  1911,  for  tbe  reason  that 
the  court  bad  no  authority  to  allow  an 
amended  pleading  to  be  filed,  which  changed 
the  Jsaae  tried  In  the  Justice's  court;  ajod 
tliat  tthe  plaintiff  is.  estopped  'from  prose- 
CMttng  tibis  action. 

piaiatUC:  filed  a  reply,  demylng  the  new 
mattey'  1»  tke  answer,  exccstt  as  to  the  tf oiT' 
mier  Judgment,  upon  the  motion  to  strike  out 
plaintiff's :  coipplalnt  -  'Ttie  cause  was  tried 
before  the  conrt  without  the  Intervoition  oi 
a  )atT< 

'  Allen  H.  McCurtaln,  of  Pbfttand,  for  ap<- 
peilatits.  Benjamin  E.  Haymaii,  of  Portland, 
for  respondent  ' 

BE  AX,  3 1  (after  stating  the  facets  as  above). 
[1].Defendante^.upon  this  appeal,  assign  as 
error  titat  the  court  erred  in  reudiering  Judg- 
ment for  plaintiff,  for  the  reason  that  plain- 
tiff failed  to  prove  that  the  contract  set  up 
was  executed  for  the  C.  E.  McKenna  Comr 
pa^y  by; any.  one.  who  had  authority  to.  I;iin4 
the  .company,  t^he,  allegation  in,, the  com- 
plaint as  to.  the, execution  of  the  contract  i^ 
contained  in.pAragrapb  3  thereof,  which  parar 
gra,ph.  is  adfuitted  by  defendants  in. tliei^ 
answer.  Therefore  there  was  no  Issue  as  .to 
tl)^  eKecption  of .  the  contract.  .  Defendants 
also  set  ^.pntb.tbe  execution  pf  the  agreement 
in  writing,  and  for  a  second  assignment  of 
error  claim  that  the  isame  is  void  for  want 
of -mutuality..  The  contract,  set  out  in  the 
complaint,  while  somewhat  informal,  being 
accepted  by  ,the  C<  K  McKenna  Company  and 
acted  upon  ,by;  both  parties,  was,  in  effect,  a 
mutual  centrist.  .The  acceptance  .was  a  con^- 
slderatlon  .for  the  agreement  upon  the  part 
of  defendants,  and  bound  both  parties  to  its 
conditions.  Tbe  testimony  shows  that  de- 
fendants made  payments  for  advertisements, 
pursuant  to  the  terms  of  the  writing.  The 
contract  authorized  the  advertising  and  fixed 
the  .price  therefor,  and,  the  work  having 
been  done,,  the  defendants  are  certainly  lia- 
ble to  pay  for  such.  We. think  this  conten- 
tion is,  without  merit, 
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[2].  It  1b  Also  contended  by  connad  for  de- 
fendants that  the  Jodgment  in  tke  former 
action  upon  the  demurrer  and  motion  to 
strike  out  plaintiff's  complaint  is  a  bar  to 
this  action,  and  that  the  court  erred  in  tell- 
ing to  so  And  as  requested  by  defendants. 
This  Is  the  real  point  for  this  court  to  de- 
termine. It  will  be  noticed  from  the  state- 
ment of  the  pleadings  tbat  the  first  action, 
to  which  a  general  demurrer  was  sustained, 
was  determined  upon  a  motion  to  strike  out 
an  amended  answer  because  an  amendment 
was  Inserted  therein  to  the  effect  that  the  C. 
B.  McKenna  Company  was  a  corporation.  A 
judgment  rendered  on  a  demurrer  Is  equally 
tonclusive,  by  way  of  estoppel,  of  the  facts 
confessed  by  the  demurrer,  as  would  be  a 
Terdlct  and  judgment  finding  the  same  facts. 
But  a  judgment  on  demurrer,  based  merely 
on  formal  or  technical  defects  and  raising 
only  a  question  of  pleading,  is  no  bar  to  a 
second  action  for  th«  same  cause.  Where 
tiie  ground  of  the  demurrer  is  the  omission 
of  a  material  allegation  from  plaintlflTs  plead- 
ing, a  Judgment  sustaining  the  demurrer  will 
not  prevent  the  maintenance  of  a'  new  suit 
on  the  same  cause  of  action,  in  which  the 
new  declaration  or  complaint  supplies  tiie 
missing  averment  2S  Cyc.  1152 ;  1  Freeman 
on  Judgments  (4th  Ed.)  {  267;  O'Hara  ▼. 
Parker,  27  Or.  156,  163,  39  Pac.  1004;  Hngbes 
V.  Walker,  14  Or.  481,  13  Pac.  450;  H<?over  v. 
King,  43  Or.  281,  286,  72  Pac.  880,  65  L.  B. 
A.  790,  99  Am.  St.  Rep.  754. 

No  judgment  can  be  aTailable  as  an  es- 
toppel unless  It  Is  a  Judgment  on  the  merits. 
1  rreeman  on  Judgments  (4th  Ed.)  (  260.  A 
Judgment  cannot  be  set  up  In  bar  of  a  sab- 
sequent  action  unless  It  was  a  final  Judgment 
on  the  merits,  adjudicating  the  rights  in  liti- 
gation in  a  conclusive  and  definitive  manner. 
23  Cyc.  1126.  The  determination  of  a  mo- 
tion or  summary  application  is  not  res  adju- 
dicate, so  as  to  prevent  the  parties  from 
litigating  the  same  matters  again  In  the  more 
regtilar  form  of  an  action,  especially  if  the 
matter  affected  by  the  motion  was  only  inci- 
dental or  collateral  to  the  determination  of 
the  main  controversy.  23  Cyc.  1119.  In  the 
case  of  Prultt  v.  Muldrlck,  39  Or.  353,  at 
page  358,  65  Pac.  20,  at  page  21,  the  follow- 
ing language  was  used  by  this  court:  "  'In 
order  that  a  Judgment  may  constitute  a  bar 
to  another  suit,'  says  Mr.  Justice  Field  in 
Hughes  V.  United  States,  4  Wall.  232  [18  L. 
Ed.  303],  It  must  be  rendered  in  a  proceed- 
ing between  the  same  parties  or  their  privies, 
and  the  point  of  controversy  must  be  the 
same  In  both  cases,  and  It  must  l>e  deter- 
mined on  its  niierlts.  If  the  first  suit  was 
dismissed  for  defect  of  pleading,  or  parties, 
or  a  misconception  of  the  form  of  proceeding, 
or  the  want  of  Jurisdiction,  or  was  disposed 
of  on  any  ground  which  did  not  go  to  the 
merits  of  the  faction,  the  Judgment  rendered 
will  prove  no  bar  to  another  suit.' " 

[3]  In   the   former    action   commenced   by 


plaintiff  against  defendants  it  was  determined 
that  there  was  a  defect  In  the  complaint, 
and  the  demurrer  was  sustained  for  that 
reason.  The  Judgment  in  tliat  action  did  not 
go  to  tlie  merits  and  is  not  a  Imr  to  this  ac- 
tion. The  fact  that  the  plaintiff  appealed  to 
the  circuit  court,  where  the  Judgment  of  the 
Justice's  court  was  sustained,  did  not  change 
the  character  of  the  Judgment;  nor  did  the 
attempted  amendment  of  the  complaint  in 
the  circuit  court  which  was  stricken  out  on 
motion.  In  neither  court  were  the  merits  of 
the  controversy  t>etween  the  parties  heard  or 
determined. 

[4]  There  was  no  error  in  the  trial  court 
Ignoring  the  allegation  in  the  answer  as  to 
the  former  Judgment  It  was  not  a  material 
allegation,  and  necessitated  no  finding.  The 
case  of  Waggy  y.  Scott  29  Or.  388,  45  Pac. 
774,  cited  and  relied  upon  by  defendants' 
counsel,  is  not  in  conflict  with,  but  in  sup- 
port of,  this  ruling. 

[S]  Defendants  offered  no  evidence  other 
than  'the  record  of  the  Judgment  referred  to, 
and  was  therefore  not  entitled  to  a  finding 
upon  the  question  'of  giving  notice  to  the 
plaintiff  In  attempting  to  rescind  the  con- 
tract. The  circuit  court  found  that  the  con- 
tract had  been  carried  out  by  plaintiff.  It  is 
claimed  that  there  was  not  sufBcImt  evi- 
dence to  support  the  findings  made  by  the 
trial  court  After  a  careful  examination  of 
the  evidence,  we  think  the  same  supports  the 
findings,  and  they  should  not  be  disturbed. 
The  evidence  tends  to  show  that  the  adver- 
tising was  done  as  claimed  by  plaintiff,  and 
this  Is  not  disputed. 

Finding  no  error  in  the  record,  the  Judg- 
ment of  the  lower  court  is  affirmed. 


PAIAIER  y.  POBTTAND  BT.,  LIGHT  ft 
POWER  CO. 

(Supreme  Court  of  Oregon.    Aug.  13,  1912.) 

1.  ST8E1CT  RAtl-ROADS  (|  119*)— IWJtJBlBS  TO 
PedEBTBIAN  —  IHCOHBISTENT  FlIIDIROB  — 
JUDOMKNT   OW    SPECIAL   VEROTCT. 

Under  ti.  O.  L.  J  155,  which  provides  that 
wliere  a  special  finding  of  facts  shaU  be  Incbn- 
glstent  with  the  general  veirdict,  the  former 
shall  control  the  judgment  where  special  find- 
ings, in  an  action  for  injuries  from  being  hit  by 
a  street  car,  established  that  the  plaintiff  was 
guilty  of  contributory  negligence,  a  judgment 
was  properly  'entered  for  the  defendant  in 
spite  of  a  general  verdict  for  plaintiff. 

[^.  Note. — For  other  cases,  see  Street  Bail- 
roads,  Cent  Dig.  I  270;    Dec,  Dig.  {  119.*] 

2.  Tbial  (8  3.55*)— Intbebogatobiks— EvinES- 
TiART  Facts. 

Whel'e,  In  an  action  for  injuries  from  be- 
ing hit  by  a  street  car,*  defendant  alleged  that, 
though  the  plaintiff  saw,  or  reasonably  should 
have  seen  and  beard,  the  car  in  time  to  have 
avoided  a  collision,  she  negligently  and  reck- 
lessly drove  onto  the  defendant's  track,  and  the 
reply  denied  it,  a  direct  issne  was  raised,  and  a 

Tcial^  finding  that  the  plaintiff,  by  the  exercise 
ordinary  care,  could  have  seen  the  car  in 
(juestion  approaching  In  time  to  have  avoided 
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the  accident  waa  not  Improiler  aa  a  findiac  on 
an  evidentlarr  fact 

[Bd.  Note.— For  other  cases,  see  Trial,  Cent. 
Dig.  H  846-848;   Dec.  Dig.  (  356.*] 

a  Trial   (t  349*)— SraciAL  Vkbdicts— Dis- 
cretion OT  COTJB*.  ■ 
The   snbmiasion   of   special   interrogatories 

requested  is  discretionary  with  the  cotirt. 
[Ed.  Note.— For  other  cases,  see  Trial,  Cent 

Dig.  IS  823-827;    Dec.  Dig.  {  349.*] 

4.  Trial  (I  361»)  —  Spkcial  Vehdictb  —  Bf- 

F£CT  or  TuFEOPER  FlKDINO. 

An  improper  fiDding  in  a  special  verdict 
will  not  defeat  the  verdict,  but  may  be  disre- 
garded. 

[Ed.  Note.— For  other  cases, 'see  Trial,  Cent 
Dig.  il  862-864;    De«i.  Dig.  {  361.*J 

6.  Trial  ((  352*)-r-lNTBBROaATORn:s— Sttbmis- 
BioN  or  UltiMXtk  Facts— Obdinabt  Cabb 
OP  Plaintifp. 

An  interrogatory,  in  an  action  for  injuries 
from  being  liit  by  a  street  car,  which  siAmit- 
ted  the  question  as  to  whether  the  plaintiff 
was  in  the  exercise  of  ordinary  care  when  kit, 
was  not  improper  for  its  failure  to  submit 
whether  there  was  ordinary  care  "under  all 
the  circumstances,'^  where  the  jury  were  cor- 
rectly and  fully  instructed  thereon,  as  it  sub' 
mita  an  ultimate  fiict;  the  circumstances  being 
the  evidence  from  which  the  fact  may  be  as- 
certained. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  a  840-842.  844,  845:    Dec  Dig.  §  SSZ"*]. 

Appeal  from  Circuit  Court,  Marion  Oonn- 
ty;  Geo.  H.  Bamett,  Judge. 

Action  by  Laura  Palmer  against  the  Port- 
land Railway,  Light  &  Power  Company. 
From  a  Judgment  for  defendant,  plaintiff  ap- 
peals.   Affirmed. 

This  Is  an  action  to  recover  damages  sus- 
tained by  plaintiff  for  injuries  inflicted  In  a 
collision  between  an  electric  car  operated  on 
defendant's  street  railway  and  a  buggy  In 
wlilcb  i^alntlfl  was  riding.  This  case  was 
before  the  court  on  a  former  appeal,  and  Is 
r^wrted  In  06  Or.  262,  108  Pac.  211.  Anoth- 
er trial  was  had  In  the  circuit  court,  result- 
ing In  a  general  verdict  for  plaintiff  Is  the 
sum  of  $425.  With  the  form  of  general  ver- 
dict, tlie  court  submitted  special  interroga- 
tions, which,  with  the  answers  returned  by 
tbe  Jury,  are  as  follows: 

"(1)  Did  the  car  of  the  defendant,  describ- 
ed in  the  complaint  run  at  a  greater  rate  of 
qieed  than  10  miles  per  hour  to  the  point  of 
collision  with  the  buggy  in  wliich  the  plain- 
tiff was  riding,  as  alleged  in  ttae  complaint? 
Answer:    Yes. 

"ii)  Did  tlie  moterman  In  charge  of  the 
car  in  questioa  fittl  to  ring  the  bell,  or  other- 
wise give  warning  to  the  plaintiff  tliat  the 
car  was  approaching  her?    Answer:    Yes. 

"(S)  Could  the  motorman  have  stoiqped  the 
car  by  the  exercise  of  ordinary  care,  udder 
All  the  circumstances,  after  it  became  appar- 
ent that  the  plalatlff  -  was  crossing  tlie  track 
In  front  of  the  car?    Answer:    No. 

"(4)  Could' ttae  plaintiff,  by  tbet  exercise  of 
ordinary  care,  have  seen  the  car  :ln  question 
approaching  her  in  time  to  have  avoided'  the 
accident? .  Answer:  .Yes. 


"(5)  Otfttld  the  plaintiff  have  avoided  the 
collision  by  the  exercise  of  ordinary  care  on 
her  part?    Answer:     Yes. 

"(6)  Was  the  collision  an  unavoidable  acci- 
dent on  th»  part  of  ttae  defendant?  Answer: 
No." 

Tbe  tastimony  was  the  same  as  stated  ;lii. 
the  previous  opinion,  and  need  not  be  refpeat- 
ed  here.  Tbe  court  entered  Judgm^t  in  ISa- 
vor  of  defendant  upon  tbe  special  verdict, 
dlwegardlng  tbe  general  verdict  Plaintiff 
appeals. 

Thomas  Brown,  of  Salem  (Carson  &  Brown, 
of  Salem,  on  tbe  brief),  for  appellant. '  R. 
A  Letter,  of  Portland  (Geo.  Q.  Bingham,  of 
Salem,  and  Franklin  T.  Griffith,  of  Portland,' 
on  the  brief),  for  respondent. '    ■ 

McBRIDE,  i.  (after  stating  the,  facts  as 
above).  [I]  Taken  as  a  whole,  tbe  findings 
of  fact  in  the  special  verdict  amount  to  this; 
That  tbe  defendant  was  operating  Its  car  at 
an  unlawful  rate  of,  speed ;  that  the  motor- 
man  in  charge  falleci  to  ring  the  bell,  or  oth- 
erwise give  warqlng  of  tbe  approach  of  tbe 
car,  but  that  be  could  not,  In  the  exercise  of 
ordinary  care,  bave  stopped  the  car  after  it 
became  apparent  that  plalqtiS  was  about  to 
cross  the  track  in  front  of  It  ,  These  find- 
ings conclusively  settle  the  fact  of  defend- 
ant's negligence.  Conceding,  for  the  purpos- 
es of  this  case,  tbe  proposition  that  flndinj; 
No.  4  was  upon  an  evidentiary  fact,  findings 
No.. 5  and  No.  6  conclusively  establish  tbe 
fact  that  tbe  plaintiff,  by  the  exercise  of  or- 
dinary care  on  her  part  could  bave  avoided 
tbe  accident,  and  that  tbe  collision  was  not 
unavoidable  on  her  part  These  findings  are 
(inclusive  that  plaintiff  was  guilty  of  negli- 
gence, contributing  to  her  injury;  and  It 
was  tbe  duty  of  the  court,  under  section  155, 
L.  O.  L.,  to  give  Judgment  In  accordance  with 
the  special  findings. 

[2]  We  cannot  agree  with  counsel  that 
finding  No.  4  was  Improper  as  l>elng  merely 
a  finding  upon  an  evidentiary  matter.  In 
paragraph  2  of  defendant's  second  defense, 
it  is, alleged  that,  "though  plaintiff  and  her 
husband  saw. and  heard,  or  reasonably  should 
have  seen  and  heard,  said  car  approaching 
In  time  to  adjust  their  course  and  avoid  a 
collision,"  they  negligently  and  recklessly 
drove  tbelr  horse  and  buggy  upon  tbe  track 
directly  in  front  of  defendant's  apprcmching 
car,  etc..  This  was  denied  by  tbe  veply,  and 
thus  a  direct  Issue  was  raised  as  to  whether 
plaintiff,  in  the  exercise  of  ordinary  care^ 
might  have  seen  the  car  in  time  to  havei 
avoided  tbe  colUMon.  ' 

[S,  4]  Tbe  court,  in  .Its  discretion,  might 
bave  refused  to  submit  this  interrogatory  to 
the  Jury,  and,  for  tbat  matter,  might  bave 
refused  to  submit  any  Interrogatory  request- 
ed; but,  under  tbe  (Circumstances,  we  do, not 
think  its  submission  was  improper,  an4  If, It 
were  this  would  not  necessarily  be  rerezsible 


iVm  otber  caass  •MSame.twIc  sat 
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ertor.  It  te  a  ml*  of  practice  tli44  litii)roper 
fladttfgs'  ina;  special  verdict  d»  oot' defeat' 
the  verdict,  but  should  ba '  disregarded.: 
Board' -of  Commissioners,  etc.,  vl'Bon^brftke, 
140  Ind'.-sn,  46  N.  E.  470;  Jones  t:  Oaaler, 
139  Ind.  382,  38  N.  E.  812,  4T  Am.  St.  Rep. 
2r4  r>B4ultabIe  las.  Cty.r,  Stout,  165  Ind. 
444,  "33' N.' E.  623.  •  .•    - 

{«}  It  Is  claimed  t&at  the  court  erred  In 
stkbmlttlnr  Interrogatory  No.  6  to  the  Jury 
vrlthont  Uddtng  to  ft  the  words,  "under  all 
the  circumstances,"  but  this  qualification  ymJB 
gl]i;e(ij}ii  t^e  general  charge  In  this  language: 
'|lt  is  for  you  to  deternilne,  whether  the  de> 
fondant  depfirted  from  the  rule  jof  or dlnar;^ 
cjire  ;iwder  .alltbe  circumstance^  and  an^er 
the  Instructions  I  t|are  given  you ;  and  it  is. 
for  you  to  determine  whether,  under  all  the 
circumstances, .  the  plaintiff  departed  from 
the  rule  of  ordinary  care  In  a  way  to  con- 
tribute to  her  Injury."  And  again:  "Ordina- 
ry care  iSi  such  care  as  a  reasonably  prudent 
person  would  exercise  In'  his  own  behalf  over 
his  own  aiffalrs  under  like  circumstances." 
The  duty  of  the  Juty  to  consider  all  the  clr- 
cumstan^^es  Is  referred  to  In  other  parts  of 
the  charge,  and  Is  made  especially  prominent. 
Xow,  the  ultimate  fact  Is  the  exercise  or  fall-, 
ure  to  exercise  ordinary  care.'  iThe  drcuiq- 
stances  of  the  accident  are  npt  the  ultimate 
fact,  but  are' erldence'by  which  the  ultimate 
fact  Is  to  be  ascertained ;  and,  after  tjhe  ex- 
plicit Instruction  of  the.  court  to  the  jury  as 
to  the  weight  and  attention  they  give  to  a'lj 
attendant  circumstances,  I't  was  unnecessary, 
to  require  them,  to  state.  In  answer  to  an  In- 
I'errogatory,  tbiat  they  h^d  done  the  very' 
thing  that  the  court  had  ,by  repeated  instruc- 
tions directed  them  to  do.  This  Instruction, 
glv^;  In  substantially  the  sam^  language,  is 
approi'ed'  in  the  following'  cases:'  C. .&'  N. 
B.  Co.  V.  punleiivy,  129  IJl.  .132.  22  N.  ,iE,  ,15, 
In  which  case  the  court  said:  "The  question 
substituted  by  ,^he  court  sul^mltted  to  the 
Jtiry  a' iuat^rlkr  and  controlling  fact,  and 
one  which  could,  properly  be  made  the  sub- 
ject of.iaijspeclal  finding."  .  See,  also,  Repub: 
llc'.ljon  &  Steel  Co.  ^.  J6nes,  32  Ind.  App: 
J88,  69  N.  E.  191;  take  St'  Elevated  R,  ^| 
Co.  v.  Fitzgerald,  ,112  111.  App.  312'^  Chicagij 
City  Ry.,C6.  v.'Tavlor",  1,70  IlL  49,  481*^.  E. 

831-   '  :• ;'     ".'  .,  ., '••.'•.■  ■' 

,  Finding  no  error  in  the  record, .  the  Judg- 
ment of  the  c^cult  court  will  be  aflSrmed, 

■    BURNETT,  X,  took  no  part  herein.'"'    ": 

.     *      -I.      I  "  ,   "  ■     (  ■    .  ■!>     1. 


SANBORN  et  aL  r.  JIBNNINOSret  nx. 

t^tttHMfeiD*  Court  of 'OregOBi     Aug.  13,   1912.) 

i.  Taxatio'n  tj  T82»J— Tax  tJEeo— REcitArs 
-^AtiK  roB'  Cbabom; 
.■■'  ..A,  tax  /deed,  is  not  imid  M  ahowint  a  sale 
'  for  ,nore '  tbaa  tb^  aggregate  of  taxes,  costs, 

end  penalties  for  which  the  land  is  legally  lia- 
le,'  fhbugH'it  contained  a  recital  that  thie  Wfl 
'fbr -which  the  Iknd  wa»iold  was  the  best  made 


•that .was  sufficient.tp'par  tues,  oesta^  charges, 
and  interest,  where  it  does  not  otherwise  appear 
that  anff:  part  of  tha-tanviNUit  bid  at  the  sale 
was  for  intprast.:*.      .;.••,.•• 

[E}df   Note.— For  otiier  x:ase8,    see  Taxation, 
Cent  Dig.  H  I5l4-15f6;   Dec.  pig:.  I  T62.*J 
2. "Estoppel  (|  26*)— PnftcHASBBS  raoM  Sheb- 

ifFt-Fobmbb  Tax  Saus.  ' 

.Purchasers  of  land  -fcovi.  a  sheriif  are  not 
estopped  to  assert  their  title,  because  of  a  tax 
deed  to  the  same  premises  formerly  made  by 
the  'sheriff,  as  he  made  such  tax  deed  in  his 
oflScial  capacity,  -  and  the  doctrine  of  caveat 
emptor  applies  t6  a  pai^hAser  at  tax  sale. 

[Ed.  Note.— For  other  cases, '6ee  Estoppel, 
Cent, Dig. .({  61,  62;  Dec.  Dig.  |  26.*] 

3.  Taxation   (|  804'V-AcCiok  to  Tbt  Tax 

.  TlT^»— LXMITATIOJtS..  . 

In  an  action  to  quiet  title  to  la;id,  the 
defendants,  who  claimed  under  a  tax  deed,  could 
'not  claim  the  bar  of  .limitations  without  show- 
ing the.  date  on  which  the  deed  .was  recorded. 
[Ed.  Notei— For  other  oases,  see  Taxation, 
Cent  Dig.  U  li>dl>  IS^^;  Dec  Dig.  f  804.*] 

4.  Taxation  (J  804*)— Action  to  Tbt  Tax 
Ti.'n.E—liiMiTATiONs— Possession. 

And  such  detense  could  npt  he  made  where 
the  defendants  were  not  in  p6ssession. 
■'fEd,    Note.— For   other-  cases,    see  Taxation, 
Cent.  Dig.  SS  1501, 1592 ;  Dec.  Dig.  {  804.*] 

.Appeal  from  Circuit  Co^irt,  Lane  Coonty; 
li.  T.  Harris^  Judge. 

Action  by  €eorge  F.  Sant>aru  and  anpther 
against  A.  C.  Jennings  and- wlfa  From  a 
Judgment  for  plaiutUTs, :  defendants  appeal. 
Reversed  end  remanded.  >    i 

'This  is  a  suit  to  quiet  title  to  a  tract  of 
land  in  Lane  county.  Or.  Defendants  claim 
title  titioiigb  a  tax  deedj  i!I?>Le  answer  alleges 
the  aaaesament  of  the  pvOpdity  to  the  owner, 
Ida.-U' Donaldsoni,  for- ttw 'year  1889,  and 
the  ieyy  of  the  tax  tot' that  year.  Tke  tax 
against  the  property  In  -queation:  ariionnted  to 
^.50«i.wbloh  beeaate  delinQuent  and  was  ao 
rfltnmed  by  the  BlierUr.-itBd  tbeMaft^  a  war- 
raM  was  duly  isaoed  aad  idUeeted  to  tlia 
afelerlfl  to  collect  tbe  deikiqttent.  tax  out  of 
tW.  property  de8arlt)eNl  •  in  We  .coll.  After 
gMng  ndtloe  thereof,  as- provided  tagr  law, 
l«e  aoldthe  same,  on  Jabnary  28,  laoi,  jto  A; 
C.  Jennings,  this  dcifendant,  -for,  the  sum  of 
15.96,  And  «a  January'  8,  1904,'  a.deed  there- 
for--was  issued  to'-tbe  defendant.  The  deed 
Ifl.  aeC^ut  in  fuU  ia  the.  answer,. in  the  recit- 
als of  -which  It  ia  stated  that  tlie  warrant 
contmanded-Uiu  to -levy  .upoa..thia  lands  set 
out  in  the  tax  roll,  or  so  much  thereto  as 
shouM  I>e  necessary-  to  satisfy  the  a  mount  of 
taxes,  charged  in  the  tax  tell,  with  eosts  and 
expenses;  that  be  levied  .upon  the  property 
In  qaestlon;  that  the  property  was  oiffered 
for  Sale  and  aoid  to  A.  C  Jenaings,  his  beira 
andiasaigna,  for  the  'snm  of  96.06,  tliat  being 
tlte  beat  and  highest  bid  therefor;  that  such 
panel  >af  land  was. .the  aauUcst  portion  ot 
the  property  levied  <tipon  for:  the  tax  tor 
wUch  any)  peusop  hid  at  the  sale  a  auaa  sof- 
flclent  .tO'pay  thfe  taxes  assessed,  as  afore- 
aaldi  toi'Ida  L.  Dooaldaon,  with  costs,  charg- 
es, and  interest  accrolng  theneen.    I>ef oid- 
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aata  rest,  theii;  title  on  tbe  tax  deed.    For  a 

secoiid  diefense,  defebdants  make  tbe  (acts 
alleged  In  tbe  first  defense  a  part  of  tbe  sec- 
ond, and  furthec  allege  tbat  ffred  Flak,  tbe 
ab^lff  of  rli^ne  county  and .  tax  -  cvUectos, 
made  tbe  sale  and  executed' tbe  tazd^; 
and  that  after  he  retired  f^om  the  office  of 
sheriff  be  sec^ired  a  conveyancie  txom  the  tax 
debtor,  Ida  In  Donaldson,  for  tbe  land,  and 
thereafter  conveyed  the  same  to  plaintiffs, 
Who  took  such  conveyance  With  knowledge 
of  the  facts  and  for  tbe  benefit  of  Fred  Fisk. 
For  a  third  defense,  defendants  pleaded  tbe 
statute  of  limitations  In  bat'  of  the  snlt 
Plaintiffs  demucrcd  to  each  of  tbe 'defenses 
of  the  answer,  and  tbe  demnrrer  was  sus- 
tained by  tbe  court.  A  decree  was  rende^'ed 
In  favor  of  plaintiffs,  and  defendants  appeal. 

Thprnpson  A.  Bkrdyj  oCBugene^  for  ^ppdr 
lants,  Onuur  0.  flpenccVf  of  Portland  (Gareii 
A;  K«rr,  of.  9>oHll^d,  OB  the  brfef),  for  ie^ 
spondents.  ,        .','■'''    i   '' 

EAKIN, :  0.  J.  («ft*r :  Watlng'  tbe  facts  a* 
above).  [Iini  <Mipport  of  their  demnrrer, 
plaintiffs  urge  thht,  as  the  tax  deed  Is  set 
out  In  the  answer  and  Sbq^  ob  Its  face  that 
tbe  sale  waa  made  to  pay  the  :taxes,  costs, 
charges,  and  Interest  "aecndng  titereoni'lt'ia 
void  on  ttk  face,^  tfte  dejadand  Including  Jnter- 
est,  ah  ftefn  not"autliorized' by  law,  'relying 
exclusively,  on  the  opinion  In  Stltt  v.  String- 
fiaim,  65  0^.  8^,  lod  Pac.  252,  Tbe  oily  part 
of  the  tax  proceeding  dl^.Iosed'.by  the  record 
before  us  Is'  contained  .In  tb^'  answer,  and 
diie  defense  '<Iepend8  upon  the  prima  facte 
presumption  created, by  the  deed,  riidef  sec- 
tion 2823,'  Bill's  Coiie,  in  favor'  of,  tbe  Uz 
proceeding  resulting  in  tbe  deed.  The  tax 
deled  stiltes  fbit  tbe  wrltrant  In  the  bands  of 
tKe  sheriff  for  thfe  c611ection  of'the  tax  com- 
manded blm  to  levy  on  *o' much 'Of  tbe'ptojp- 
erty  described  (n'tbe  roll' ai)  should  be  neces- 
sary to  satisfy  th*  amount  of  taxes,  with 
costs  aAd  expenses.  '  It  also  Recites  ^t  he 
levied  upon  tbe  property  described  fbr  tbe 
taxes  due,  together  With  costs  and  charges, 
and  that  notace  of  the  sale  was  duly  given  ac- 
cording to  itffr,  aliid  the  property  sold  to  Jen- 
nings for  $5.56.!  Tb^re  Is  a  'snbseaueht  re- 
cital in  tfie  deed  tbiit 'tbe'  biil  was  tbe  best 
bid  made  tbat  Was  suffici^t  tb^y  the  tax- 
es, costs,  cbar^es,  and  Interest;  but  it  &6es 
not  necessarily  appear  frttm'  tbat  recital  that 
any  amount  wafef  Inclnded  for  interest.  The 
amount  of  the. tax  was  ^4:80,  and'  tbe  addi- 
tional $1.06,  incldded  in  the  bid,  may  reason- 
ably be  Inferred  as  the  cost  and  charges  of 
the  levy,'  advfertlsement,  and  other  experis^ 
of  tbe  sale. 

In  87  Cyci  133d,  It  Is  said:  "If  real  propier- 
ty  Is  offered  at  tax  sale  for  an  amount  ex- 
ceeding the  aggriegate' of  taxes,  costs,  penal- 
ties, and  charges  for  which  the  land  Is  legal- 
ly and  actually  liable,  tbe  sale,  as  a  rule,  is- 
entirely  void  and  passes  no  title.  But  It  will 
not  Iw  lightly  assumed  tbat  tbe  sale  was 
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nu^de  for  an  excessive  a^ioant:-  cm  tta«  coof 

tn^ry,  tbis  must  be  clearly  shown."  .  Tbe 
warrant  calleti  for  tbe  tax,  costs»  and  ^largr 
es,  and  the  recital  of  tbe  levy  follb:ned  that 
lan^niage,  and  tbe  notice  of  sale  was  glv?^ 
according  to  law,  which  co:\Ud  not  pall  .for 
interest  Tbe  amount  of  the  costs  .^nd;  cbarg^ 
es  of  the  proceeding  does.'npt  appear  In'  tbe 
record;  nor  is  there  any 'reference  to  inter- 
est, other  than  tbe  statement  tbf^t  tbe  bid 
was.  the  only  bid  tbat  was  sufficient  to  coyer 
tbe  costs,  charges,  and  Int^est;  .find  those 
particular ;  words  were  .  evidently  printed 
wotds  of 'a  blank  deed,'  as  they  and  many 
6tber  claiusea  indicate,  abd  nqt.  the  particular 
language  of  ibe  sberiff  <jj;  bis  scrl^enerl 

In  Doland  y.  Mooney,  T9  pal,.  137,  21  Pac. 
436,  it  is  said:  "There  are  In  tbe  certificate 
abd  'deed  preliminary  statements  tbat  'Bfja 
taxes,  with  iQre  per  cent,  apd  tbe  costs  o( 
ipubllcation,  and  other  costs,'  not  iia'ring  bee^ 
paid,'  etc.;'  but  'they  .both  r'^lte .  that.,  Mayo 
was  the  bidder  wbb  offered  to  lake,  the  least 
qtiantity  "and  pay  the  taxes  s^d  costs,- 4j>fi 
thereoil,jl^Clndlng  50  cents  ^or  tbe  certificate 
and  it  "does  not  appear  tha.t  tbe 'amount  fbi; 
which  the  ]E>r6perty  was  actually  sold  Includ- 
ed anytbii!ig  for  'costs  oi;  publication' " — the 
court  holding  that  It.  do'es  .not  appear  thai 
tbe  amount  .for  which  the  property  was.  ac- 
tually sold  .'included  'anything  for  costs  of 
publication,'  {ina  tbi  recl'talln  the  de^  does 
not 'vitiate. it;  that  if  an  excessive  amount^ 
wtis  demiiuded,  and  the  property  sbld'tbere- 
:for,  it  would  invalidate  tbe  sale,  and  tbat 
:fact  may  be  shown,  but  tbe  presumption  1b 
in  favor  of  tbe  regularity  of  official  action. 

In  Drennan  V. .Beleriein,. 4»  Mich.i  2^  13 
N.  W.  687,  tbe  sale  was  for  30  cmts  in  excess 
of  tta^  ti|x,  and  it  was  contended  tbat  tbe,  «x- 
ctfss  amount  was  Improperly  added  as  penai- 
ty.  The  court  say  tbat  it  does  not  «lear^ 
appear  for  what  the  $0  cents  were  i^d^ctd  .tp 
the  state  tax;  and.  it  is  presumed  t^t  ttie?! 
were  added  for  <  some  otber  reason.,  It  must 
be  'Assumed,  In  tbe  absence  'of'  any  <;1eAr 
showing  to  tbe  contralrjr,  tbat  .tt>^  addition! 
was  lawfully  madcw  TImw 'rouiigs  do  not 
Conflict  with  the  case  at  Stttt  f/.Sttringham;; 
stfpra,  Where  the  tax'  proceedUi^  seems  tp' 
have  been  before  iHie  cou^t,  showing  tbe,  tax-, 
es  to  be  $3.68,  and  the  sale  was  for  $31,  and 
we  coudnde  tbat  tbe  deed  is  tiot  vdid  on  aC- 
coubt  of  the  recital  as  to  costs,  expenses,! 
■and  interest;,  it  not.^ppjearlng.ther'cifEom,  or 
otherwise,  tbat  any  part  of  tbe.  amoont  blA 
at  tbe  sale  was  for  interest  '<         .  .  .:: 

[2]  Defendants     plead     estoppel     against 
p&lntlffs  as  snccesaors  In .  interest  to  Flsk, 
the  sberiff,  who  madSe  the  sale.    Whether  the! 
'sheriff  may  be  held  liable  fp.  .damages  for  bis 
own  mistake  or  neglec.tis  ^  question  not  r^lsi 
ed  in  tbls,  case.    In  making,  tbjs  .deed  be  actr^. 
ed  in  bls'offlclal  cap>acity,  and inbt  in  bis  in-" 
dividual  capacity  (  and  tbe  x-ovoiantB  of  tbe 
deed.  If  there  are  »«<*,  are  not  personal,  but' 
statutory.    By  section  i2823,  Htft's  Code,  the' 
statute,  under  wUcb  tbe  sale  in  question  was 
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made,  provides  that  "suclj  deed  shall  operate 
to  convey  a  legal  and  equitable .  tltte  to  .'the 
purchaser,  sold  In  fee  simple  to  the  grantee 
named  In  such  deed."  This  Is  the  effect  given 
to  the  deed  If  the  proceedings  are  regular, 
knd  not  a '  covenant'  In  the  deed;  and  the 
deed  '[  Is  not  In  &ny  sense  the  Indlvtdutil 
act  of  Flsk;  or  a  warranty  of  the  title 
conveyed,  much  ■  less  the.  conveyance  of 
any  title  oi*  Interest  held  by  the  sherlJf.  37 
Cyc.  1436,  1526;  ^tepiiensbn  v.  Weeks,  22  N. 
U-  257;  'Gibson  v.  Milssey,  U  Vt.  212;  By  am 
V.  Cook,  21  Iowa,  392,  Furtherniore,  the  rule 
of  caveat' en^ptdr  applies  in  such  a  case.  37 
fcyc.  1474,  1479;  DoweU  T.  Portlaild,  13  Or. 
248^  256,  lO'Pac.  308. 

[J,  4]  As  to  the' third  defense— the  statute 
of  limitations  tinder  section  2840,  Hill's  Code 
•^It  Is  sufficient  to  say  that  the  record  does 
not'  show  the  date  on  which  the  sheriff's 
deed  was  recorded,  and  therefore  It  does  not 
appear  that  the  suit  was  commenced  three 
years  after  such  record;,  nor  are  any  facts 
alleged  to  bring  the  case'  within  the  holding 
of  Martin  v.  White,  53  Or.  326,  100  Pac.  290, 
Xiiimely,  possession  by  defendants. 

The  first  defense  of  the  answer  states  a 
tgooA  defense,  the  debiurrer  to  which  should 
Jiave  been  overruled.  As  to  the  other  defens- 
es, the  demurrer  was  properly  sustained. 

'TPhe  decree  is .  tevetsed,  and, 'the  cause  re- 
manded for  such  further  prqceedlngs  as  may 
be  pj;opeT,  not  inconsistent  with  this  opinion. 


A-  --a 

:  WIU^IAMS  el  al.  v.  A.  G.  BUBDIOE  « 
CO.,  Inc. 

(Supreme   CoUrt  of  Oregon,     July  30,  1912.) 

1..  ^I^CSt  (i  32*)— OlTKB  JOID  AocuPTAirci:. 

A  dealer  offered  to  a  broker  a,  car  load  of 
^^nes,'  gr^de  308,  at  a  certain  price.  The 
broker  tele^aphed  the  dealer:  "As  per  your 
meatage,  B.  C.  W.  offers  f.  :o.  b.  thrte  aad  one- 
fourth  car  thirty-forty."  The  30-408  were  a 
different  gra^e  from  SOs.  In  answer  to  this 
offer,  the  dealer  -wired,  "Accept  W.'s  mailing 
ooatract  hold  SOs  firm  three  and  three-eighths," 
and,  by  lettw  sent  at  the  same  time,  stated 
tltat  he  would  not  sell  any  more  30-40s,  unless 
at  a  certain  price.  Held,  that  the  statement  in 
the  telegram  as  to  mailing  contract  referred  to 
prunes  of  the' grade  SOs,  and,  aa  the  offer  to 
purchase  was  30-40b,  there  was  a  completed 
contract  by  telegram,  though  a  aontract  was 
not  signed. 

raid.  Note.— -For  other  cases,  see  Sales,  Cent. 
Dig.  I  60;   Dec  Dig.  {  82.*] 

2.  Salks  (I  23*)— Offer— Communication  of 

•  AccsptaKce — Mode. 

Where  an  offtr  to  buy  is  made  by  wire,  it 
iqay  reasonably  be  presumed  that  aa  answer 
is  invited  by  that  means  of  communication. 
'  DEd.  Note.— For  other  cases,  see  Sales,  Cent 
Bifc  II  44-48!   Dee.  Dig.  |  23.*] 

ft'tSoNTRACTS  (I  26*)— Contract  by  Coksh:- 

•  BPONDBNCB — OoNSTarcnoN. 

'"  Where  parties  exchanged  telegrams  and  a 
letter.,  pending  negotiations  fo^  a  contract,  :tbe 
question  whether  or  not  they  intended  to  effect 
a  contract  before  signlug  a  writing  expressing 


its  terms,  wa's  (o"be  determined  from  the  entire 
c6nr*spondehce. '    ' 

[Ed.  Note. — Tot  other  cases,  see  Contracts, 
Gfent  Dig.  I  53;  Dee.  Dig.  §  9S.*] 

i.  CONTBACM  (I  26*)— Offbb  of  AOCEPTAir^ 
— OoXKUNIOAmOH  AND  AOCEFTARCB  OF  Of- 

Where  a  party  has,  by  letter  or  telegram, 
signified  hts  acceptnuee  of  an  offer,  the'  mail 
or  'telegraph  is  held  to  be  his  representative, 
so  that  vhef  bia  letter  or  message,  properly. 
addressed  and  prepaid,  is  entitled  to  be  sent 
forward  the  minds  of  the  parties  have  met,  and 
the  eototract  is  -complete. 

[Ed.  Note. — Foi*  other  cases,  see  Conf^a'etsj 
Cent  Dig.  If  118.  120;  Dec.  Dig.  {  26.*}. 

5.  CONTRACTO';  (I    26*)-0FTKB    AMD    ACCEPT- 
ANCE—C0HeT»OCT10N. 

Where  the  mail  or  telegraph  is  treated  as 
the  agent  of  the  party  making  an  offer,  a  tele- 
gram of  acceptance,  not  expressly  referring  to 
a  contemporaneously  written  letter  for  further 
details,  or  by  way  of 'explanation,  so  as  to  im- 
part notice  that  required  tlle-ileliTery  of  the 
Iq^ter,  bef o^  t|>e  .telei^am  omM  be  safely  aiited 
upon,  the  telegram  and  the  letter  should  not  be 
construed  in  pari  materia. 

[Ed.  Note.— For  other  cases,  see  Contracts, 
Cent.  Dig.  »  118;  I^IO;  Dec^  Dig.  I  26.*] 

6.  Afpkai.  and  E^tBOK  (|  1054*)— HASia.B88 
Erbob— Admission  of  Evi»encb. 

In  an  action  tried  by  a  court  without  a 
jury,  the  receipt  of  incompetent  evidence,  prop- 
erly excepted  to,  is' not  prejndiciai,  unless  iO'- 
jnry'  has  necessarily  resulted.  '  .    . 

[Ed,  Note.-^For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  {{  4186,  4186;  Dee.  Dig.  J 
1054.*] 

Appeal  ftom  Circuit  Court;  Multnomah 
County;   John  P.  Kavanaugh,  Judge. 

Action  by  Arthur  P.  Williams  and  others, 
partners  under  the  fi,rm  name  and  style  of 
R.  C.  Williams  4  C6.,.;a,galn8t  A.  C.  Burdlck 
&  Co.,  incorporate^.  Judgment  for  plain- 
tiffs, and  defendant  appeals.    Affirmed. 

Tb)s  Is  aa  ac^n  to  recover  damages  tor. 
the  breach  of  aif.  alleged,  agreemwit.  It  Is 
stated  In  tt)e  complaint  that,  at  >aU  the  times 
mentioned,  therein  the  pIaln;tifl(B  were  part- 
ners as  iEL.O.  .WiUiams  4  ,Co.,  and  tbe  de- 
fendant was  a  corporation;  that  on  June. 
14,  1910,  a  contract  was  effected,  whereby 
the  defeudaut  agreed  to  sell  and  deliver  to 
plaintiff,  at  some  point  In  Oregon,  In  Octo- 
ber of  that  year,  f.  o.  b.,  a  car  of  Italian 
prunes  of  the  grade  known  to  the  trade  as 
"30S-408,"  for  which, the  plaintiff  stipulated 
to  pay  3Vt,  cents  per  pound,  bulk  basis ;  that 
the  .defendant  refused  to  deliver  any  prunes 
to  plaintiffs,  who .  were  at  all  times  ready, 
able,  and  willing  to  pay  therefore  the  stipu- 
lated sum ;,  that  in  Oregon,  In  October,  1910, 
the  market  price  of  prunes  of  the  kind  and 
grade  specified  was  4%  cents  per  pound, 
bulk  basis;  and  that  by  reason  of  the  breach 
of  the  agreement  plaintiff  sustained  damages 
to  the  extent,  of  $562.60,  for  which  sum  Judg- 
ment was  denianded,  with  Interest  from  Ocr 
tober  31,  1910.  The  answer  having  dented 
each  allegation  of  the.  icpinplaint,  the  cause 
was  tried  without  a  jury,  resulting  In  a 
judgment  for  plalntliDrs  as  demanded,  and  tbe 
defendant  appeals. 
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AHbAr  p.  TUW,  0!^  i'drtlkna  <fiainf11toii 
Johnstone,  of  Porthina,  on  the  brief),  for  a^^ 
pellant.  WaHace  McOamant,  ot  Portland 
(Snow  fcMeCamant,  of  PortJancy-'on  the 
brief),  fot  teependentB. 

MOORE,  J.  (after  statl^ig  .the  facta  as 
above).  It  appears  froin  the  bill  of  excep- 
tions that  [the  defendant  19  a  corporatlop, 
engaged  Iji  buying  and  selling  dried  fruits. 
Its  office  helng  In  Portland,  Dr.,  from  which 
city  It  sent  k  telegram,  June  13,  1910,  to  M. 
W.  HoUck  &^ro.,  co'mmlsslo.n  merchants  at 
189' Franklin  street,  i^ew  Yprk,  and,  refer- 
ring In  the  nfessage  to  snch  edlUe  fruit  then 
growlnff  to  bregoh,  stftted  In  ^rt:  "CJfter 
one  btralgtft'car  fine  largse  thirties  October 
sMpmeilt  at  three  and  bklf  base."  The  next 
day  these  brokers,  alluding  to  platotttTs,  wir- 
ed the  defendant  In  part  as  foUows:  "As  per 
your  nlesseig^  ft.  C.  Williams  offers  f.  o.  b. 
three  and  orie-fourth  car  thirty-forty  twentJir 
eltra."  '^e^lylhg  to  this  message  on  the 
siiliie  day;  the  defendant  telegtaphed  the 
broRets:'  "-Accept  'WlUlims  mailing  contract 
hold  thirties  rirmi  thre^  three-eighths."  At 
tbe'tiame  time  the  ttefendthit  wrote  the  t)ro- 
kertr'a  letter,  ftom  which  an  excerpt  ig' tak- 
en; Tbi.:  ''Il»''aiceordiin(Je  with  the  wires  ex^ 
ctanged  hy  us  to-day  we  enclose  you  a  con- 
tract for  R.  -C.  Williams  &  Co.  We  signed 
the  yellow  one'  fo^  ttte'  btiyer  and  please  hare' 
them  sign  th*  blue  one  for  us  'and  return  It 
protaptly.  We  hardly  know  how  we  canie 
to  sell  this  ca!r  so  cheap,  us  there  Is  no  profit 
In  It  for  "US.  W€!  did  business' with  Mr.  Wil- 
liams lest  yfe!ar,'aAd  Watited  to  hold  their 
trade,  but  We  flo'  net  <iare  to  tti\  any  mote 
cars  4ft  ao-40S,  linleMs  we  get  S'/a  cents,  bulk 
base.*  ' '  Aecompanylng  this  letter  was  the 
draft  of  a  formal  contttret  containing  TdrloHS 
specifications.  Tke'  def aidant,  on  Jnly-  1, 
lOlOf  wzote  Hoook'jb'Bro.  In  part  as  follows: 
"We  hare,  not  received  the  contract  we  sent 
y«a  for  B.  C.  WiUiams  &  CoJ '  Please  let  us 
know  If  he  acc^its  or  objects,  so  tliat  We 
will  be  In  position  to  sell  the  car  to  case  he 
does  not  accept"  After  the  exchange  of 
several  letters  to  which  references  w«e 
made  to  the  .foima  of  dried  frnlt  contracts 
adopted  hgr  the. respective  parties,  and  the  re^ 
fusal  of  each  to  sign  the  contract' prepared 
by  the  other,  the  platotlffs,  on  August  8, 
1910,  wrote  the  defendant,  saying  to  iwrt: 
"As  f^r  as  the  contract  goes.  We  have  got 
all  the  contraet  we  want.  We  have  c«9y;of 
yotir  telegram.  We.have  copy,  of  telegram  to 
you,  an^  we  have  got  the  aaceptaace-  of  car 
load  of  30-40  prunes.  ♦  •  •  You  have 
sold  us  a  car  of  30-40  prunes.  Ship  same 
along;  we  will  pay  you  for  them  and  there 
will  be  absolutely  no  trouble."  The  defend- 
ant finally  wrote  the  plaintiffs,  saytog  in 
part:  "Your  refusal  to  sign  our  contract 
closed  the  totended  sale  on  our  part,  and  as 
there  Is  no  contract  we  will  ship  you  no 
prunes," 


ttas  eMef  Inquiry  to^be  «ioABldereft  m.  tfci*' 
appeal  is  Whether  or  not  the- defendants  tcO** 
egram  of  Jnne  14,  1910,  to  Bduck  4  ttto.,  la' 
response  to  their  toessege  Of  l^e  plaiiitun' -' 
offer,  evidenced  A'  meeting  of  the  mlbdS  '*Ht' 
the  parties  and  effected  a  contract  The  deJi 
feBdftnfs  counsti  liaatatato  t«at  the  ine«6a{t«: 
contatoed  a  qualified  acceptance/  of  tbe  Ud,l 
abd  proposed  a  fbi^mai'  draft  etld^ncfia^  {he 
atfreeinent,  b^t,  the  «Vertut-e  havhtlg  beed  > 
declined  by  ^nintSK,  an  kr^  waS'  ■<!«tnitUt»< 
ted  to  redderto^  a  jnd^^t  to  tilek-ia>HMfj* 
The  error  allegtiA  relates  to-  <t9ie  eoiiclnsitAi 
of  law,  wbiA,  It  is  argned,  Is  not  dedudtfle'^ 
fMU'  the  finding  of  facts  as  made  bytli*! 
trial  court,  to  respect  to  which  there  la 'SO- 
cbntrot»ett»y. .  •  •■  • 

{1]  Tt  was  stated  at  the'titaiof'  ttits  «{)>-' ■ 
pearthat  dried  OnegonfftHtesdfe  graded  by  > 
macbtoery,   and  that  the  tettn   "fine  large) 
thirties,''  referred  to  In  the  deCebdant's  td«^i 
gram  of  June  13,  1910,  ntens  such'a  variety  ■ 
of  desiccated  fralt  that  80,  or  less,  WeSgh-a'^ 
pound,  and  that  the  market  valve'  ln«t«MeB! 
with  and  depends  vpda  the  size  df  the  ptntkB. 
The  "thirty-forty"  assortment;  m^ttsAed-  to' 
tlie  broker's  message,  is  not  so  large  att  ''tUtC' 
ties,"  and  for  that  reason' It' la  less 'valxiable- 
to  the  market  43mn  the  latter.    The  offer  of ' 
B.  G.  WlIHaind  A  Co.,  as  detailed  tottwbfb-' 
ker^i  telegram  >of  7«ne  14,  MlOt  flpedflsd  the' 
name  of  the  proposed  piirtihsiserB,  the  prlM ' 
they  were  to  pay;  the  quantity' and  the  q"nitH-- 
ty  of  the  dried  pfniaes  desired,  whteh'wete' 
t«  be  placed,  wtthoot  expense  to  theal  Oh  & 
car  ready  for  eAilpiuent    In  response  to  sach' 
oWat,  'lt'\Hll  be  rememb«red  that  the  defefid*' 
aat  wired  Houck  A  Bro.  as  follows!  ^•'A'ccept' 
Williams' malltog  contraJSt  bold  thirties  flru|i 
thiiee  three-elgbtbs."' '  This  tele^rani  havtog' 
referred  to  i"tWrties,"  whll*  this  offer  40- pt«" 
chase  related  to  80^408,  -ft  will  b*  sclett  that^ 
the  niieesaife,  last  <iaoted,  ailnded  to  a  quall-^; 
ty  of  dried  pmnee  not  embraced'  to  such  ofj 
fer.    Whether  ttie  "mailing  contract'*  refa'^^ 
red  to  to  the  defendant's  telegram 'I'elAted  to' 
"thlrttes"  or  to  "30-40s"  cannot  be  detemto* 
ed  from  an  lnspe<!tlon  of  the  message.    Any' 
doubt' on  that  subject,  however,  was  rerolved 
when  the  letter  accompaQying :  the  contract' 
reached  Mew  York  by  mall  several  days  aft?- 
er  the  receipt  of  the  defendant's  telegram. 

CI,  91  Tbe :  offer  to  'purchase  bavtog  beat 
made  by  wire.  It  'may  reasonably  be  assumed 
that  an  answer  was  tovlted  by  that  means  of  - 
communication.  'Glafir,  Cont  (2d  Ed.)  36. 
I-f  the  parties  totended  to  effect  an  agree- 
ment, it  was  consummated'  June  14,  1910, 
whan  the  defendant  telegraphed  the  brokers 
toi  accept  the  offer  they  .had  received;  Blsh-J 
op,  Ctont.  (2d  Enlarged  Ed.)  {  328.  Had  the 
message  directed  an  assent  to  the  bid,  pro- 
vided the  plaintiffs'  firm  name  was  appended 
to  the  contract  sent  by  mall,  the  supposed 
condition  would  necessarily  have  prolonged 
the  negotiations  and  constituted  a  new  pro- 
posal, which  would  not  have  been  effective 
untU  compiled  with.    Id.  t  323.    When  the 
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tKUfia<'»  twdlng'  to^QstAMiabam  agreemept 
conyUtB '  of  te^ltsratoB,  or  letter^  sent,  to  and 
mee^re^  by  the  iie9peattre  pfirties,  Utelr  en- 
tire correepondence  oa  the  subject,  pending 
t)w  negotiations,,  affords,  the  means  oC  deter- 
mUiing  .whether  ot  pot  they  Intended  to  ef- 
fesi-  a  contract  before  sigi^ng  a  wrltlpg  «x- 
pjreasiw.  its  terws.  > 

L4]  -BjMed  <»fiithl8  xule,  It  tt  «ontended  that 
tite.  d^esdAOt's  telegram  and  lietter,  baTlBg 
bem  ..Written  at  the  saiqe'tUaev  should  be 
CMWt^ed  tng«t;her.  In  order  to  protect  the 
r)ght»  of  a,  party  who  b4S,  by  lett«  or  t«le- 
gcitm,  aignified  Us/aoc^tance  of  anoffec^thB 
m«ctnft  of  transmitting  tlM  assent  is  held  to 
boictl^  f^presentfitive .  of  the  other  part?,  so 
that  when  the  letter  or  message,  properly.  |id» 
dJreeaedi  .wUht«^4rgc»  oi;  postage  prepaid,:  is 
dellwred  to  the-  aeept,  so.  as  to  entitle  it-  to 
be  sent  torwaid.  the.:mipd«  of  the  contraoti 
lag  parties.. have  met,,HQd  an  agreement  ia 
effected.  J  Am.  &■  B»gj>Bacy.  Law  (M  B)d.> 
196)'  9'<Qy<e,  29$;  Vaylpe  tj  Merchants'  Fire 
lOHvance  C^  8  Bow.  890, 13  Li  Bd.  187. 

4t} rWlwre  .the.  UoMed  States  Post  Offloe 
I}e(>artm*pt  .and.  a  telagjrapta*  cempany  are 
tbm, treated  as  thaagenta  of  the  party  male 
iBS'the  ofEer,  £a^r  dealing  demands  that,  na* 
leee-fi  telegrcm  expressly  tiefens  to  a  contemn 
poraneously  : written  Jetter'  for  Corther  det 
tails,  iov  by  vntT.^t  explanation,  so  as  neces- 
sarily toi  impart  notiee  and  to  require  a  4»- 
Ilyery.  of ,  the  jletter  before  the  party  to  whom 
It.  is.Adfkreaeed  can  safely i«ct:  upon  tbe  tele- 
gjiaqii  t^  message  and  tilw  letter! should  not 
bfl  leonotrued  in  pari  mateple.  ..Any  other 
ndo  might' Impose  damage*  upon:  the  >peci&i 
receiving  a  tetegram  eeatalning  an;aiiauaU-> 
fli»d. acceptance  of  an  offer  tor  relying  upon 
tbe;i9fprm8tion  thus  .obtained,  staee  'by  do^ 
ing  se  ihe  'Plight  incur  'obligations  to  ether 
paxt^  in  xespect  to  the  cubjefst^mattei  of 
the  oontraot  tbat  woald  be  burdeneouieir  or, 
if  be  could  not  act  upen  the  telegram  until 
sofflct^Dt,  UfOft,  bad  elapsed  to;  eiwUe  the  de< 
Uvery  <4  the  letter  qualifying  the  acceptaoce 
stated  in  the  telegram,  needless  delay  in, the 
treffsactlon  of  business  would  luerltably  en- 
sue. In  the.  oajae.  atbar,  the  telegram'd;id  not 
mal^  such, express  inference  to  the  letter  as 
neet^sarllyto  constitute  the  lattec.  a  part  of 
the.feriper.,  on  to  impart  notice.  No  error 
waa  cooimltted  by  the  tstal  oonrt  in  refustag 
to  interpret:  the  t^egram  and  the  letter  as 
parts  of  the  same  affair.. 
..i^ior  to  the  receipt  of  tbe  defendant's  tdke^ 
gram  of  acc^tanoe,  the:  plaintiffs  in  their 
negotiations  .toi.parchase  prunes  had  not  ai> 
luded  to  the  execution  of  a  formal  writing  to 
evidence  an  executory  agreement.    Thereaft- 


er, each  party  Inaistedt  witjtont  ^tsJI,  that 
the,  form  of  contract  niespectlvely  submitted 
sbtould  be  subscribed  by  the  otlter  party,  un- 
til AiW"t,8,  1910,  when,  it  will  be  li:ept  in 
mind,  the  plaintiffs,  referring  to  the  tele- 
grams that  had  been  exchanged,  wrote  the 
defendant:  "^We  have  got  all  the.  contract 
we  want  •  •  •  Ybu  have  sold  us  a  car 
of  30-40  pruu^.  Ship  same  along;  we  will 
pay.  for  them  and  tbere  will  be  absolutely  no 
trouble."  In  stating  tlte  rule  for  determining 
tb^e  lii,tent,And.  the  leigal  mode  of  expressing 
lt,'w'hereby  the  terms  of  an  agreement  have 
been  assented,  to,  a  text-wrltw  observe* : 
"Where  the  parties  make,  the  ^reduction  of 
the .  agreement  to  'writing  and..  1^  signature 
by  them,  a  condition  precedent  to  .Its  comple- 
tion, it  \^111  not  be:a,co»ti:^ct  until  that  Is 
don^  and  .this  Is  true,  altliough  all  the  temu 
of  the  .contract  have  been  agreed  upon.  But, 
wbelre  the  parties  bare  assented  t9  aU  the 
t^r^  oit  the  contract,  the. mere  reference  to 
a  future  contract  in  writJ^ng.wlil  M94v  negative 
the  existence  of  a  preseni;  contract..!^  -7  Am.. 
&  Eng.  E^cy.  Law  (2<l  ^^  fO. ..  In  Sanders 
V.  Jottiltzer  Bros.  Fr.ijlt..Co.,  1M  M.  X.  209, 
39  ^  £.  .75.  29  U  it.,  A.,^1.  43  Anv  St  Bep, 
757,  ,It  '"'as,  det^rmlne^  ttjat  leM^i*  .f^^.  ^^ 
grams  constituting  an  offer  and  .acceptance  of 
a  proposition,  coQ^)lete  in  its  .terips,  might 
create  a  .binding  .contract,  al.tbough.  there  was 
an  understanding,  that  I  tj^e,  agreement  should 
be,  expressed  in  a  formal  .writing,  and  one  of 
the  parties  afterw^^B  refused;  te  sign  such 
an  agreement  without  material  wodificatlonB. 
Ttie.  legal  prl^ple,ti)|is  wtpouQced,  illustrat- 
ed, as  It  Is,,  by  t|>e>  sot(»  to,,tbat  case^  la 
adopted  as  controlling  bufxin,  without  ad- 
v^tingto  or  eommenting  upon  the  aoany 
caties  (^ted  by  defendaatls  counsel  in  tb^r 
able  and  extkaosttveibf^ts. 

In  tbe.  caae  at  bar,  neither  party  waa  oUig- 
ed  to  aasent  to  the  tenaa  of  tbe  formal,  -writ- 
ten x9ontra«t .  desired  by  the  -otiier  party;  but 
after  the  negotiations  tenaitatfted  aacb  was 
boand  by  tbe  offer  and  lt»  upqoalifled  accept- 
aswe.  ,  .      , 

11}  Brror  la  amignedln  the  admission,  over 
objection  and  exception,  of  evidence,  which, 
It  is.  asserted,  was  tacompetent.  In  an  ac- 
tion tried  by.  a  court  without  a  jury,  the  re- 
ceipt of  Ineonvetent  evidence,  property  ex- 
cepted to,  is  not, prejudicial,'  unless  injury 
has  necessarily  resulted.  TaOe  v.  Smyth  it 
Jones,  126  Pac.  308. 

Believing  that  such  conaequeneeB  did  not 
follow,  and  tliat  a  fair  trial  was  Iiad,  the 
judgment  ahosld  be  affirmed;  and  it  la  so 
ordei«d. 
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BORTONt. -Om<»  lORTEAND. 
(Supreme   Ootirt  of  Oregoa:     An*.   13,   1912.) 

MtrNiciPjit  cbBPoBATtoi^B  (1'  S28*)— 1*1*81*0 
IifpaoTKMrNtiM'AtoKsswKNT '  or  BsMmiB-x 
Refund  of  AssEasxENT.  •. ;  ■  ■ 

Portlaad  City.Gbart^r,!  227.  M  amended 
June  3,  1907.  provided  that  -vrater  mains  should 
be  laid'  aad  ^paid '  for  try  a  sp^iAl  assessment 
on  the  proi^rty  benefited.  As  amended  in  No* 
vember,  1910,  it  ipravided  for.  the  pajment  of 
the  cost  of  lading  water  mains  out  of  the  ■vji.- 
ter  fund  provided  for  by  charges  against  con- 
ramerg  of  water,  afttd  a\ithorized  rtfunds  to  "all 
Iieraona  who  haMe  paid  to  the  «ii)y  treasaror  as- 
■ewmentB  for  tb«f  laying  of  watejc  mains."  .  PrioF 
to  this  last  amendment,  a  property  ownex;  wbi^ 
had  paid  an  assessment,  conreyed  the  property 
hf  a  warrentjr  deed.  '  S^d  that,  ander  the  ex- 
press provisiou  of  .aectioB-SSf;  ao  amendecW'in 
the  absenfe  of  any  special  ,agrtt9ni^|iti  the  gran- 
tor, and  not  ua  grante«;,  was  entitled  tq  the 
refund.  '  ■      ' 

[Bd.  N'ote.-iFiir  other  «Mte,:  s<!^  Mnntcl  pal 
Corporations,  Gent.  Dir-  f|  >aa83-13367  X>ea 
Dig.  J523.*]         ....  ...  ,    .. 

Appe&I   from    CIrralt   Cotrt,    Multaowab 
Oauiity;   W.  N.  <3at6D8,  Judge.' 
-'  Action  by     Lother  U.  BorCon  against  the 
City  of-  iPortiaiid.'    Judgment  for  defendant; 
and  plaintiff  aiipeals.    Affirmed.      '   < 

This  is' ail  action  to  recover  'inoney  paid 
on  an  assessment  for  a  water  m^in.  From  A. 
Judgment  sustaining  tbie  demurrer  to  plalnr 
tUI'a  complalni:''  And  djlsmlsslnj;'  tile  .action, 
plaintiff  appeals.   , 

Prior  to  June  9,  1B09,  the  city  of  Portland 
acquired  a  water  'system  by  issuing  bonds, 
and  from  time  to  time  laid  water  mains. 
Provision  was  made  that  the  Interest  on  the 
bonds,'  a  sinking  fund  for  redeeming  .'.the 
same,  and  tlie  qost  of  laying  the  water  mains 
Should  be  p^id  for  out  of  the  water  fund, 
tirliic&'.was  provided  .for  by  charges  against 
^e  ctfiisumers.  (tf  watpi*.  .Ija'ws  of  Oregon', 
Sp.  iSefes.  '168J^,  'pp.  W,  i02;  Laws  of  Ore- 
gon, Sp.  Sess.  1898,  pp.  174,  180;  Special 
lAWs  of  Oregon,  1903,  pp.  93,  98.  The  city 
cliarter,  as  amended  June  3,  1907,  provided 
that  water  mains  should  be  laid  and  paid  for 
by  a  special  assessment  upon  property  i)ar- 
ticularly  benefited  thereby.  Portland  Char- 
ter, (  227.  Pursuant  to  the  provisions  of 
tills  amended  section,  on  June  6,  1910,  the 
city  levied  an  assessment  of  $69.40  against 
lot  2,  In  block  123,  West  Irvington,  then 
owned  by  John  Rohner,  for  the  cost  of  lay- 
ing a  water  main.  On  the  Ist  day  of  Au- 
gust, 1910,  Rohner  paid  the  assessment,  and 
on  the  4th  of  October  of  the  same  year  he 
sold  and  conveyed  to  plaintiff,  by  a  general 
'warranty  deed,  said  lot  2,  "together  with 
all  and  singular  the  tenements,  heredita- 
ments and  appurtenances  thereunto  belong- 
ing, also  all  my  estate,  right,  title  and  in- 
'terest  in  and  to  the  same,  including  dower 
and  claim  of  dower."  Section  227  of  the 
city  charter  was  further  amended  in  Novem- 
ber, 1910,  with  the  provision  that  water 
mains  should  be  laid  and  paid  for,  as  former- 


ly,'oM  o(  t>i»'ff«tefi<Aiaai  flbls:*niabamint 
fuvCheE  proTldidd.  As  .MX<Mt:  "Ther6  may  bS 
poiA  out' Oil  aatd  water  fund  imdiieifuadad 
to  '  atl< '  pergossi  who  have  .  paid  to  the  -oiit^ 
treaKDEe^  osacSBmeBts'farthe  layihg'iof  '^ti* 
ter- maids  iii '  ftont  vf' or  ad]ac«it  to  thalr 
ptosteitji  ln'edeosdimc»!jWlth  tha  ptoTttloni 
of.  section  227  of  th«  charter  of  the  eit7<«f 
Portland,  as  amended  by  the  act  'adopted^  4iy 
tbe^dfectors  of  «ald  city  on  t^e  Sd  day) of 
Jnbey  1907,  Aa  aAtDeSald,  the'  moimrff,  etcltf 
slve  of  interest,  so  paid,  or.  that  may  ib« 
paiA  tiy  them  to  the  dty,  tceasuser  490«  the 
lajlmr'  of  water  mailns.  .in .  front  of  or  adja> 
«ent  to  tbelE  iprwierty  I  provldad.  botrevet) 
that  no  moneys  sJiaU,  beiso  refunded  on: as? 
OOWit  of  the  conf)trj9ctiOD:pC  a  main,  or  bbUos 
untllsucfc  time  »8i.tbf  itnnoal.lnqom^ttNere; 
from  shall  be  equfl,tp  ,6,  per  cent,,  <tfi.  tt(4 
orlglnaJi.oost  of  s^id.malniozi.^naUMf.,,.  3HfA 
refund  shall  be  made  ,  by  ,  warrantc|.  .dr^virii 
by  the  mj^yor ,  ajod  attested  „by  the  ai^ditpT 
.when  authorize^  bj;  .(^  |vpie  of.  the.  wat^5 
board  of  tile,,  c}>y  of  P^rtlao^r".,  ,  .['•■. 

Chas.  H.  Abercromble^and  Roscoe  F.  Hub^ 
both  of  PorUaod,./fqE.aniieUaat.  Frank  S, 
Qraat,'  Citar  .Atty..  anttiL.  B..  Latoarettet 
Depjuty. Cilia*  AVts^  both  of  iPortiaad,  .f«r,nr 
spondent.  .■■  ii 

..    ■       ,    .,1    • i    "{    > Ji 

BBAN, :  J.!  (after  ti^ttns  ..ttie  j  f^OtSirXV 
Abjove).  Tho->jWestlop..tO'.  be  determlAednla 
whether  .or  not  pja'lntift  thepre^ntowi)*! 
of  the  lot,  ia;  entitled.,  to.  collect:  the-  relufti 
This  money  is  to  be  refunded.  ar,,p^td  Pun- 
suant  to  the  fltjr  xihacter:  i^eferri^d  i;o„i,wl^h 
plainly  provides  tt^t  it  msy  he, r^^nded.tj? 
person*  v))to  have  paid  the  oisetsiftj^ts.  for 
the  layljfg,  of,  w^ter.  m.alns  .in.  frgnt.  bif  .flr 
adjacent,  to  tftelr  propefty.^  ,portIand.^^l»f.r; 
t^r,  aa  amended,  J'  227.  .  ,Th*fefore  yehatpvef 
piay  ibe  said  in  re^aird.tq  .t;t»^  pq'uities,,^ 
the  matter  which  are  'st'rohgiy  urged  in  fa- 
vor of  plaintlflf,  the  right  to  receive  the  mon- 
ey depends  upon  the  law  referred  to.  We 
are  not  permitted  to  determine  the  equities 
as  between  Borton  and  Rohner,  in  this  ac- 
tion. There  is  nothing  ambiguous  or  uncer- 
tain in  the  charter  as  to  whom  the  money 
should  be  paid.  Plaintiff's  grantor,  by  the 
conveyance  of  the  land,  did  not  assign  the 
claim  in  question.  In  the  absence  of  a  spe- 
cial agreement  to  that  effect,  the  right  to 
receive  the  amount  to  be  refunded  did  not 
pass  to  plamtlff.  Such  right  did  not  run 
with  the  land.  Whatever  negotiations  or 
considerations  entered  into  the  sale  of  the 
land  can  make  no  difference  in  this  case. 
Those  are  matters  of  contract  between  the 
parties.  The  grantee,  Borton,  took  what 
was  conveyed  by  the  deed,  which  was  the 
real  estate  in  its  then  condition.  Certainly 
Rohner  could  have  assigned  this  daim,  the 
same  as  any  other  chose  In  action;  but  it 
does  not  appear  that  he  did  ao.  Thla  la  a 
new  question  in  the  state. 
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i  .In  -tbe  caw  vf  Kuton-r^  Paxtom,  49  Or. 
808,  80  Pac.  200,  U4  Am.  At  Biep.  871,  wlicce 
land  oeeupied  by  tenanta  was  aold.  on  execu* 
tion,  it  was  held  that  the  rent,  after  the 
date  of  the  sale,  bnt  before  the  nedemption, 
was  an.  asalgnable  thing  in  actfam .  belonging 
to  the  execution  debtor,  and  did  not  pass 
wltli  a  conveyance  Of  the  land,  unlets  spe- 
ciaUy  mentioned. 

In  Strilcer  t.  Striker,  SI  App.  Dlv.  ISO,  62 
H,  X.  Supp.  729,  the  plaintiff  in  the  action 
paid  certain  assessments  upon  real  estate  In 
the  cl(7  of  New  York,  levied  on  account  of 
the  opening  of  Twelfth  avenue.  Afterward* 
the  Legislature  authorized  th6  comptroller 
of  the  city  to  refund  to  the  persons,  respec- 
tive, their  executors,  administrators,  and 
asBighs,  the  amount  paid  by  snch  persons 
M  an  assessment  npon  the  real  estate  for 
the  opening  of  Twelfth  avenue.  The  prop- 
erty *a8  subsequently  partitioned  between 
the  bwnets,  and  the  property  in  question 
Mt  apart  to  'two  of  them.  It  was  held,  undet 
the  statute,  that  the  person  who  piiid  the 
assessments  was  'entitled  to  recover  the 
money,  notwithstanding  -what  devolution  of 
title  there  may  have  occurred,  or  wbht  in- 
terest others  liad  in  the  real  estate  in  ques- 
tion. 

It  appears  in  the  case  of  Bemays  v. 
Wunhb,  4  Mo.  App.  231,  that  plaintiff,  who 
was  the  owner  of  a  lot,  in  June,  1866,  paid  a 
special  tax  Mil  of  1326.20,  a«sessed  against 
hts  lot  for  a  water  pipe.  In  January,  1867, 
be  Bold  the  lot,  executing  a  warranty  deed 
and  delivering  this  special  tax  bill,  with 
others,  to  the  purchaser.  Afterwards,'  in 
1873,  the  Legislature  provided  for  refund- 
ing the  special  taxes  paid  for  water  pipe, 
on  presentation  of  the  bills  to  the  persons 
who  had  paid  the  taxes.  The  purcliaser  of 
th«   lot,   without  the   vendor's   knowledge, 


signed  his  own  name  and  fltat  of  hla  Tender 
to  an  instrunwnit  anthorLaing  another  to  col- 
lect  the  taxes,  and  through  such  agent  re- 
ceived the  money.  It  was  held  tliat  the  ven- 
dor, not  the  purchaser  «f  -  tl>e  lot,  was  enti- 
tled to  the  money. 

The  case  of  Smith  v.  City  of  Minneapolis, 
95  Minn.  431.  104  N.  W.  227,  shows  that  the 
city  ordered  a  street  inu>roved  and  as- 
sessed a  certain  lot  owned  by  one  Dnnne- 
gan.  The  owner  paid  the  assessment,  and 
afterwards  sold  the  lot  to  plaintiff,  repre- 
senting that  the  street  was  to  be  Improved. 
The  city  subsequently  rescinded  its  order 
directing  the  improvement  of  such  street, 
and  order  the  money  paid  by  Dunnegan  and 
otliers  to  be  refunded.  PlaintUf  sued  tor  the 
money.  Tbe  court  held  tliat  he  had  no 
right  to  it;  that  the  city  had  a  right  to 
abandon  the.  proceedings;  and  that  a  con- 
veyance of  thife  lot  did  not  cart?  with  It  the 
right  to  recover  the  refund. 

In  the  case  of  Sames  v.  Schmidt  ((M^/Ct 
Brook.)  2  N.  Y.  8upp.  640,  it  appears  that  de- 
fendant liad  agreed  to  purchase  certain  prop- 
erty from  plaintUC.  Before  (doBi^tlie  deal, 
a  street  asse98ment  was  conflnned  and  be- 
came a  lien  upon  the  property,  Defendant 
refused  to  go  on  with  the  trade,  unless  the 
amount  of  the  assessment  was  deducted  from 
the  price.  Plaintiff  agreed  to  this,  and  the 
deal  was  closed.  The  city  afterwards  va- 
cated the  assessment,  and  plaintiff  sued  to 
recover  from  defendant  the  amount  so  de- 
ducted. It  was  held  tliat  plaintiff  could  not 
recover. 

While  all  of  these  authorities  are  not  ex- 
actly in  point,  we  think  that  they  support 
the  principle  above  enunciated.  The  com- 
plaint does  not  state  a  cause  of  action,  and 
the  demurrer  was  properly  sustained.  The 
Judgment  of  the  lower  court  is  therefoire  af- 
firmed. 
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BULLOCK' T.  tfiMVlS,    ^•'^' 
(Ooart  of  Appeals  of  Colorado.    Julj  8,  ldl2.) 
1.  GoKpoBATioRs  (I  120*)— Salbb  or  Stock— 

GONSTBUCTIOH. 

The  object 'of  the  construction  of  a  con- 
tract being  to  discover  and  effectuate  the  in- 
ttention  of  the  pal-tie*k  a  contract  between  a 
•tockbroker  and  one  wb«  pnrckastd  laiiiiaR 
atock  through  him  should  not  be  construed  by 
the  court's  charge  aa  an  agreemeat  on  bis  part 
to'  repurchase  the  stock  at  any  time,  •where-  nei- 
ther ol  the  parties  so  understood  it. 

[Kd.  Note.— For  other  cams,  see  Gorporati<Mi% 
Cent  Dig.  H  494.  C<H;   Dnc.  Dig.  f  120.*] 

&  IROBMNTTT  :(|   1*)— CONTtAOTxCoHBTBOlO- 
HOM— I J  A  BILITT. 

Plaintiff  purchased'  mining  stock  from  a 
stockbroker  who  agreed  that  be'  would  see'  her 
out'with  her  money  with  good  interest  and  that 
she  should .  lose  nothing  npoii  the  investment 
Beld,  that  the  contract  entered,  into  between 
them  was  not  one  for  him  to  purchase  the 
stock  or  to  at  any  time  return  her  moAey,  but 
one  of  indemnity  which  obKgated  him'to'iklake 
good  any  lo«s  wlilcb  she  might  incar  while  ««• 
tajniog  the.  s^ock  for  a  reasonable  time.  . 

[Rd,  kote,— For'other  cases,  se«  Indemnity, 
Cent  Dig.  <1;   Dec.  Dig.  |  l.»l 
8.  luDBumtir  (|  18*)— Contiact  — Accbuai. 

Ot   TjIABItlTT. 

Where  plaintiff  '  purchased  mining  stork 
fmn  defendant  broker  who  agreed  to  indemnify 
her  for  any  loss,  plaintiff  must  show  'that,  the 
stock  depreciated  snd  has  remained  so  since  the 
purchase,  and  so  the  defendant  may  cAow  the 
stork's  market  valoe  at  times  sabsequent  to 
the  purcbase.' 

[Ed.  Note.— For  other  cases,  see  Tndsmnityi 
Cent  Dig.  li  Sd-47 :    Dec.  DJg.  |  15. •) 

4.  INDCMNITT    (I   11*  )— COKTBACT  —  ACCBtJAI. 

OF  Liability. 

Where  plaintiff  purchased  stocks  throa(^  a 
broker,  who  agreed  to  indemnify  her  tor  any 
loas,  plaintiff  bad  a  reasonable  time,  after-  a 
purchase,  to  decide  whether,  she  would,  despite 
a  slight  advance,  hold  her  stock  for  a  better 
price,  or  sell  it  at  a  small  jirofit 

[Ed.  Note.— For  other  cases,  sije  tndemnityt 
Cent  Dig.  {{  21-25;   Dec  Dig.  |  11.*] 

Appeal  from  District  CoQtt,  City  and  Conn- 
ty  of  Denver;  Harry  C.  Riddle,  Judge. 

Action  by  M.  E.  Lewis  against  CalvUi  Bol- 
lock. Prom  a  Judgrment  for  plaintiff,  defend- 
ant appeals.    Reversed,  and  remanded. 

Edward  D.  Upbam  and  J.  E.  Roblnaon, 
botb  of  Denver,  for  appellant  Henry  How* 
ard,  Jr.,  of  Denver,  for  appellee.. 

KIMO,  J. .  This  la  am  action  brongbt  bj  ap- 
pellee to  recover  from  . appellant  the  princi- 
pal sum  of  11,770,  togetfaer  wltji-  Interest 
tberaon  at  8  per  cent  per  annum ;  tbe  prln- 
dpel  sum  named  being  an  amouait  of  aoonay 
paid  by  i^aintlff  to  defenAaAt  to  he  by  blm 
Invested  for  plaintiff  la  tbe  purcbaae  of. cer- 
tain specified  stock  In  a  mlniag.  company,  and 
vbicb  was  by  blm  so  Invested. 

Tbe  complaint  contained  two  causes  of.|t«- 
tioii,  tbe  fisst  la  tort  and  the  second  In  con- 
tract By  tbe  first  It  was  la  substancs  Al- 
leged: Tbat  defendant  atwut  Novembeis  12, 
1900,  revresented  blmselt  to  be  the  presldeait 
of  the  Butterfiy-TerrlblB  Gold  Mining  Coin- 


paay,  a' con>oratIdB,  and  tUit  iatd  eoiftpany 
owiiM'  valuable  mines  known  as  the  Silver 
Bell  OvoiiplnBasi  Mlgtel  coant^,  Colo.,  apon 
whidt  a  geeat  amount  of  development  wotlc 
bed  been .  done.  '  Tbat  wrongfully  a&d  with 
intent  to  piocnre  mfin^  from  the  plaintiff, 
defendant  stated .  tbat  ttisb  deposits  of  ore 
bad  been  discovered,  and  that  there  was 
"ore  in. sight"  sufflcieilt  to  pay.  dividends  for. 
a  uniDberotf  years;  That. plaintiff,  relying 
upon 'said  representations,  purchase  shares 
of  stock.  In  said  company  as  follows:  Novem- 
ber. 12,  ISOO.  MOO  shares  for  ^1«000;  M«r«b 
12,  lAOlv  1,000  shares  foi:  1385;  A\«U8t  10, 
1801,  1,000  iriMites  for  tS85.  That  defendant 
represeilted.  that'  said  iBnestment ;  was  per- 
fectly Safe  and  advised  plalAtiff  to  place  all 
the<  money  sbe  bad  theoeln.  -That  lu  fact 
there  was.  only,  a  small  body  of  ore  in  said 
tuinesi  whlcb  was  of  little' -or  no  valne,  and 
tbat  dividends  were  BQt  paid  except  for  » 
pwtt  U  thfe  ytar  moi.  That  the  atock  was. 
wovthlets.  Tbat  Febniary  27.  1907,  plaintitr 
ma4»  dettand  of  4ef ebdaqt  for  tbe  .sum-  of 
$l,770>'Wltb  I  Interest  tbereoB,  as  damages. 

'For  a  secotad'caase  of  acUost  plaintiff  made 
solMtantHilly  tb*  sante  allegations  as  in  tb« 
flrst,  .with  tbe  exeBptkm  of  <an  additional 
paragrapb,  as  follows  (the  original  was  not 
in  italics):  "That  as  inducement . far  plulntlff 
to  jMircbase  said  mining  stock  in  tbe  Butter- 
fly-Terrible Mine,  and.  04  aMmtraot  between 
tb».  plaintiff  ami  defendant,  the  defendaut 
oootraoted  wltb  tbe  plaintiff,  on  or  about 
the  12th  day  of  November,  A.  Di  1800,.  that 
If  she  would  buy  said  stock  (which  she  al- 
leges she  did)  he  would  tee  her  out  i»  her 
purohatea,,  and  tee  that  the  receivei  her 
tnoneyi  with  good  tnterett  thereon,  and  that 
the  fth^uld  not  lose  anything  by  her  »aid 
invettment."  And,  after  alleging  the  invest- 
ment of  this  money,  la  the  stock,  and  that 
tbe  stock  purchased  as  aforesaid  was  of  no 
value  whatever,  alleged:  "That  tbe  plaintiff 
fre<iaent|y  called  upon  the  defendant  ther^ 
foe,  and  be  repeatedly  assured  and  promised 
her  that  she  should  have  her  money  and  In- 
terest therean,  the  last  of  said,  promises  be- 
ing, on  or  about  the  1st  day  of  October,  A. 
D.  1903,  and  requested  her  to  wait  therefor; 
and,  relying  upon  said  request  and  promises, 
tbe  plalnttlF ..extended  tbe  time  for  the  de- 
fendant to  pay  said  money  and  took  no  steps 
to  enforce  tbe  collection  thereof  until'  the 
27th  day  of  February,.  A.  D.  1907  (more  than 
six  years  after  tbe  purcha^),  at  w>>)cl>  time 
the  plaintiff  made  demand  upon  the, defend- 
ant" She  de'mai\de4  .ifiidgment  for  the  sum 
of  $1,776  and  interest  thereon  from  and  ^-tt- 
V-  Augijst  10. 1901,  at  '£i  per  cent  per  annum, 
and  tbat  defendant  be  found  guilty  of  fraud 
and  be  conMiiltted  tp  the  county  Jail  of  the 
city  and,  county  of  Denver  until  the  Judg- 
ment iwas .  paidt  tosetber .  wltb  costs. 

Demurrer  to  the  fl^t  cause  of  action. was 
sustaisied.  wbereivKm. .plaintiff  asked  and  #b- 
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vlthdut '  prejncUce,  flbd  the  oase 'irms' tried 
solely  .upon  tbeiseoondr'cAuae  ofiiic^oi^'  '.,■>■' 
■  SeCendant.  ifor'fitBt  defense,  adiqltted  the 
oorporata  capadtyof  the<  Buttecfiy-iTerrlble 
(Sold  Mining. CompHDy.;.  tihat  on  or, about: No- 
Tembtor  12t  IdOO^  sfcid  coatpahy  was  opeorattDg 
valvalirte  mining  iprop^ty  in  'San'Mlgued 
county,  Coloj,  upon  which  there  Vrtoe'tubaels, 
Shafts,  dslfts,  and'ttctescutB,  and  depteltsrof 
ere  bearing  gold  land  silver,  sndtbiit  lie  ao 
represented  to^  plaintiff;  that  plaintiff  made 
deOM^d  oti  bifii-ifOr  the  inim  of  $l,T70,'(Ai  loc 
about  ffettruapy' 27?  19OT,  alo  part)  of ' 'Which 
Had  bee»'ilald>by'~hlm'to  pkilKtiff.  Denied 
all  other  allegatlonsof  saidicaast  of<  action: 
For-  second  andi '(hii^d'  defeoses,  -defeadant 
pleaded  the  "statute  of  Uuitatlonv^  For.  a 
fourth' 'defense,  denied' ttast  he' bad 'made  ^the 
pretended  contract;  'assutttncm,  pjoomises^iand 
requests  alleged  in  plalBtiff's'  aeoond  '■  'canse 
of  action,' or. any. :of  them,  and  allegM  that 
at  the  time  TttenUoned'fae'Was.'ai^todcbroker, 
engaged  ln'b»yinDiatad  selling  tnlningistteks 
for  his  cuMoners,  nd  'that  lAthtf  coutsa  .61 
said  business. a* ibroiksr  he>8old;for<a  custUm- 
er  to-said' plaintiff^ 'torn 'or  aliout) ' Noirsmber 
12,  1900,-5,000  Bhaeea' of  the  Atock  of  aald 
mining  cdrnpiany'  at'  20  cenfa'pee  abare;  and 
bought  for  'her  on>  h^  order,  abdut  ifarcb  T, 
1901,  1,000  Shtares  at  3d  cents  pershkre;  -fot 
irhl<}h  purchase  she  paid  htm  k'  cdttiniiBsiiftn 
of  $5,  and  on  August  9,  1901,  l,OiOO  i^harks'  at 
38  cents  p^' share,  for  '«Hilch  she  paid  lllni 
a  tommlsBloti  of  $5,  and  that  tbes^  Wer6  tb^ 
same  transkctloiis  -meiitioiied  in  the  '  com- 
plaint! thai  liurlng*  ther' entlte 'time  freim 
November  12,  l600,uritll  Novertiber  r,"1901» 
stoblc  in  said'  mlhilig"<!oiUpkiiy.\ra8  maM:et* 
able;  tliat  th^  market  price  thebebf'lit  ii« 
time;  as  bought  aiM'Sold,' tell  below  tSiW 
price  'of  21  cents  ixH^  sfatti^^,''  and'  tViat^  th« 
priceand  valUeof  %a1fl  btoek  frota  JaiiUfttj^ 
1,  190i;  to 'October -81,  -IfOf;  rahged  ftWil 
26^  beats-IOie  to#fest;'to'4^'cenfe, '-the'Mg&i 
e9t,pei"lsbkrei  'thtt'-all'df  said  ticb"wert 
Wi^ll''MioWti"  tb  -trie'  WaliitfttV'-'thSt  plalnlflt 
did  notat'AnliH'tiin^  ftu«!hbi1fee 'disfendarit' to 
sell  or  'dispose!  (^flsalft'sWck/br'anypttrt'ttf 
it;  ^hat  dbrtrig'^att  time  platfttltt  m^ht  "prfd 
«!buTa  Jjaye.sbld  her  ptocii  at'  sttilj, price  as  t<j 
eMblfehSi-' to  receive  her  entfre' inv'estln'eiit 
With  good  Inteij^st,  a,nd  WitlnJiit 'ip'sp,  biit 
th'a't  she  failed,  HMilected  and  reused  to  selli 
"fto  .thjs  ans'?frer  ^lal:)tlff'flled  a  r^pl'y  denying 
eacli  4nd  .'ev'ei-y  allegation,  excep't  that"  s'h? 
aiflinltt^  tWi;'<ifefend<iJit  was  tt  Atockbtokier, 
knd,  as '  sucl^' Md  h^^Hlie  mining  ;sitock  as 
set  forth  in  the  fodA  defense.'  '•  '  '  ' 
•  The  ■, evidence 'upioif  Itie  part  of  plaltjtftf 
^iislsted  of  her  testimony  and  that  6f  her 
Mster,  together 'With'  Icertkln  lettfen*'  and 
statemtafs  received' b^  plalntitf;  W  by  her 
sister,  the  co*H*iits'' o'  wMch  •  plaltfttff  ■  had 
seBB.'  PlainWfrs'  tertlaiony,  briefly'  awd' in 
8ttbB(*«cfe,  Ib^'  t'Ua'('aUe>9rad  t>eeil'aeq«aidted 
wltlj  the  ^ef radant  ^rioc  to .  Novembpr  12, 


(1900,  and  t^t,I>e.ht^-eq)U?^ted.)ber  to  buy 
st;ock.  in  thu|  company.  In  support  of  whicli 
she  submitted  a  letter  addressed  to  her,  dat'^ 
ed  SeptemfefBr  22,  1900  (being  -in  the  form  of 
a  prospectus),  stating  the  production  of  the 
mine  dtirin'g ,  the  month 'Qf.;.^ugtist  of  that 
year,  .'together  with  the  net  earnings  and 
prodvctlbB-  up '  to  September  18th,  and  that 
there  'wa9"jibsoIntely  no  question  about  the 
ability  of  the  Butterfly  to  pay  dividends," 
closing  said  letter  with  the  following:  "If 
you  have,  lost .  money  '  in  other  stodka  this 
year,  tUi»  la  an  oi^xAftunity  to  more  than 
mahs  op 'your ''tosses,  fot  at  .the  rate  at 
which  the  shipments  are  Increasing,  with  an 
even  higher  ihcrease 'in  the  net  earnings 
each  month,  we  believe  .the  stock  la  abeolute- 
ly  certain  to  dovble  by  value.  We  Strongly 
urge  you  to  Send  in  your  orders  to  be  exe- 
cuted' at  m^j^et.Jjomedlately  for.  as  much 
of  the  stock  as  -  yon  can  possibly  carry,  and 
feel'it  is  certain  to  bring  you  moat  satisfac- 
tory retu^s,  both  id  dividends' and  by  an 
even  greater  gain  in  Its  market  value,"  Al- 
sq,  a  letter  to  plaintiff's  sister,  dated  No- 
vember 10, '  1900,  which  plaintiff  had  read 
prior  to  her  piKchaae  on  the  12th,  as  follows: 
'''.When  you  called  to  see  me- last  about  But- 
teilfly  you  will  remember  that  1  fold  you  to 
wait  until  we  had.  certain,  matters  arranged 
whifdi.  were  then  ;peii/ilng.  and  that  If  the 
deal  went  through  on  which  I  was  working, 
yo^u  w«re'  to,  take  2,000  shared!.  I  hkve  got- 
ten matters  ar^nged  Sb  we  are  going  to  close 
this  deal  "up  Monda^,  and  you  will  bp  safe 
In  (Putting  every  dollar:  you  have  on  earth  in- 
to it  under  the  coitdltloos.  The  stock  is 
selling  strongly  at  SO^  and  has  been  for 
some;  dSys,.  andi  I,  believe  It  Is  absolutely 
certain '  to  go'  up  within  the  next  ten  days. 
(-'Und«^^ud  your  position,  exactly,  and  I 
would  noCS^ept  the  order  now  if  we  bad  not 
gotten  things  ^xi^d  so  that  I  know  you  can- 
not lose  01^  it^'  Please  answer  by  bearer 
It,^^  cfiu  coii^e  in  tlondaj;  morning  early. 
li 'presume  tblS:Wlll  liiterfere  with  your  work. 
But  there  is  enough  at  stake  to  more  than 
make  up  the  loss  of' an  hour  or  two  that 
day."  aH  r  took  'the  6raet'coildltiionally  In 
tBW  'way',''you  trin  get  "the  bene  A  of  the 
market  pritffe'bftlie  Wock  on  Oiat'date.  "We 
have  all  the  money  pledged  we  need,  and 
fft*  '.jjolrijt  -ib'  miK^=  *Ber;  pa-yinent  Monday 
motiilhg;  So  that  ywu  Wllf  run  absolutely  no 
Hstt-,  «Ad'*S  I  icwjW  1  otomfcke  money  for 
you  bsT'the  rise, 'I'  hope  'UlaS  Bfthrehburg;  wfU 
be  aMe'tO  Wy'M^eChing'in  it  a«  weli.  When 
wei  pay 'the' 'money  over' 'the  atoA  Is' Sbao- 
IWtely-'certalit' to  advance,  atad  npthisg  can 
prevent  It.  '  Kitidly'  let  me  know  when  to 
expect  you,  and  *«*lfeve  me,  Youra  -very  truly, 
r^ghed]  OalvM'  butioek."  (Mis*  Bahren- 
uurg  mentioned  In  the  letter  IS  the  plaintiff 
tiMraltf ;  that  being  her  namehefore  ntarriage.) 
.-DnjHovembariaa,  1900,  plaintiff  welit  to 
Aefehdanfa  oflU;e  Id'the  Kqultable  Building, 
taking  with  het>  1^,000  to  Inveat  hi  the 
stocl^  at  wbttA  time  sbp  says  defendant  told 
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bar  about  the  ore  In  sight,  and-  that  it,  would 
pay  dlTldends  for  years  to  come;  that  she 
need  not  fear,  "that  It  was  an  ab^Iutely 
safe  Inyestment,  and  that  be  would  see  me 
out  with .  my  money,  and  good  interest": 
and  that  acting  upon  his  statements. ,  and 
representations,  she  ^ve  him  the  money; 
but  that  she  bad  decided,  before  s^e  went  to 
see.  him,  to  Invest  $1,000  In  the  stock.  For 
that  sum  she 'feeelve4  5,000  shares,  which. 
she  as^ed.the  defendant  to  keep  In  bis  vault 
for  he^.  Thereafter,  on  the  dates  named  ii^ 
In  the  complaint,  she  purchased  2,000  addl-.' 
tlonal  shares,  paying  thetefor  $770  including 
commissions.  She  testified  that  at'  each  of, 
the  subsequent  purchases,  namely,  In  March 
and  August,  1901,  defendant  a^aln  made 
sla't^ments  to  the  effect  that  the  iavesttment 
was  absolutely  safe,'  and  that  he'  would  ^  see, 
h^r  out '  with  her  money  and  good  (nferest, 
and  advised  hei^  to  put  Into  the  stock  every 
dollar  she  had  ot  could  'procure,  and  that 
she  bought  acting  upon  such  statements 'aUd' 
representa^tions.  On  cross-examination  sbe 
stated  that  she  liad  such  implicit  confidence 
in  the  defendaTit  that  she  Would  have  invest- 
ed the  money  upon  his  ai^vicei:'tfaat  the  had 
not  JuskM  iiifa)  for  his  gijafautee:  She  fur- 
ther testified  tlmtlriObtober,  1909,  shej  had 
a  eonyeraatiofr  With  def^hdant'  ab<ytit  "this 
nioney,  at  'wtilch  time' be  explained  the  op- 
«Miti<W  of  fh^  mUie  and  advised  her  to  wait 
a  ytiar,  to  await  d^relopmebts,  to' which  she 
oonaented;  (h<it  lat'that  time  he  told  her  the 
ore  had  pinched'  but  and  the  taiue  of  tee 
stodt  bad  gone  doirta;  that  hie  had  tbld  her 
in  1902  the  stock  had  gone  down  td  16  cients; 
or  lower,  and  not  io'sell  it  at  that  low  priced 
that  It  had  been  taken  off  to  Colorado'  Springs 
Stock  Kschant<et  and  that  be  thought  they' 
woiM  strike  nefwere-and  the  stock'  would 
be  worth  more  later;  that  she  did  not  re- 
member whether  she  bad  received'  pitoted 
market  reports  after  ^he  flrtfit  j^Chase,  but 
that  «be  had  received  notice  of  divideiids, 
and  was  paid  dividend^  on  the  stock,  the 
flEst  about  J*nnary  28,  190!1,  «f  one-half  cent 
per  share,'  thei '  second^  a  coople  of '  months 
later,  of  tbre&4ua tiers  of  a  cent  per  ediare, 
and  the  third-  a  UtUe  later;  ttt  3%  ■  quarters 
of  a  cent  iier  share.  Upon  each  'of-  the  pnr- 
cbasea  defendant  sent 'plaintiff  a  receipt  in 
the  following,  form!    >         : 

"Miss  M.  B.  Bahrenbnrg,  City— Dear  Sit: 
I  bare  bought  for  your  account  and<  risk: 

VikUt   Share*    '  Sto«k      Price'  Commls-    Ker-   'Tax 

BlsQ  .       ebuB>   '>  I 
(,000     Butterfly       20  aft  1,000 

Nov.U  BychMk  Cr.    1.000. 

"Vtfrr  truly  yourg,  CaMn  Bullock." 

Plaintiff's  sister  was  present  at  ^ach  coq- 
Tersation,  and  her  testimony  was  subs^- 
tially  the  same  as  plalntifC's.  Relative  to 
tb^  conversation  in  1902,  at  which  tttfi  de- 
fendant advised  them  not  to  sell  and  that 
the  stock  was  taken  off  the  market,  she  tes- 
tified: "Q.  What  did  he  say— the  words,  jpst 
aji  nei^  as  ^ou  can?    A.  He  advise^  us  to 


bold  th«  stock  uqtll  Jater.  -  Q,  Go. on,  tell. 

the  rest  of  It    A<  I  don't  know  as  I  can.  - 
word  for  wyrd.    <)^  Just  tell  in  your  owA,t 
words.    ,i.  I  think  I  have  given  it  in  snh: 
stance,  what  was  said;  that  she  was  to  hold 
and  mot  to  sell.     Q,  4ny  .partlculai    tinie 
asked,  to  bpld  it,  or  anything  of  the  kind?,. 
A.  No,  for  an  advance.    Q.  What  did  Mrs.. 
Lewis  say.  to  that?    A.  She  consented  to  do- 
80.''    On  cross-examination  the  witness  said 
that,  at  the  conversation  In  1902  defendant 
told  them  the  stock,  hfid  been,  taken  off  the 
mining   exchange,  and  that   there   was  no, 
present  sale  fo^lt,  and  advised  them  to  hold; 
it,  saying  he  believed  ,the  mine  would  develop, 
into  a  good  one.  ,  , 

I'utoughout  ^plaintiff's  .examination  the 
cOn'rt  refused  to  'permit  either  the  plaintiff., 
or  the  defendant, to  go  into  the  qupatlon  of, 
tne  value  of  the  stoA.,'.  Defendant  objected' 
to  testimony  as  to  the  value,  of  the  stock  in 
1902  and  1^  on  the'^round  that,  such  dates' 
it-ere  too'  rferilofe  frpmthe  date  of  ithg  con- 
tract to  bie~ admissible,  but  interposed  no  ob-, 
Jection  to 'testimony  as  to  tif'e  value  of,  the' 
stock  from  t^e  date  of  the  purchase  "-HBtil' 
a  tehsonaftlie' tli>J«  thereafter.";    '"  ,',  , 

•After  plaintiff  "irested,  ,  and  upon  detpr- 
rflhlng  sr  motion  f^or  npnsfti^t',  the  court,  of  it^ 
own  motion,  announced  that  i^  would  require 
the, stock  men'tlone^  to!  be  tendered,  into 
court,  to  be  delivereji  id  tb^  ^^endant  In. 
case  the  Jury  Sboul^'  flh^  for 'ihe  plaintiff;', 
the  return  bf  the  stbck.to  64' id  addition  to! 
the  allowance  of  ceiialq  dividends  which, 
the  evidence  diow'ed  had  been'  received  h;p:i 
th4  Plaintiff  iqK>,n  t&'e  ptock.  '  Tthe.  stock  wa^. 
8<j  prbdnced.      '  ,  '  '  '  '  , 

'  Fot  the  defense,  a  witness  was  called  and, 
quallfled  by  showing  that  he  was  a  resident, 
of  Colorado  Springs  in  the  brokerage  busi- 
ness, and  had  been  for  10  years,  and  in  ,mln.- 
in^  Stocks;  "that  he  was  in  such  business 'in 
1900  and  1901  oh  the' Colorado  Springs  Wia-', 
ing  Sto<^k  Blchange;''  that  he  knew  the  But-, 
terfiy-Terrlble     Gold     Mining     Company's 
sto<!tt;'  thtit'it "was  listed  on  ^t  exchange, 
in  the  years  1900 'and  19b|.;,' that  be  was. 
fktiiillar  with  its  value  and  !  market  price 
during  that  time;  that  said  stock  was  sold' 
on  the  market  to  a  'considerable  extent.    Ho- 
was  asked,  the  market  value  of  the  stock- 
between  the  12th  of  November,  IQOO,  and  tl)e, 
lat'qf  September,  1901,  but  upon' plaintiff's 
objection '  .was    not    permitted    to    answer. 
Thereupon    defendant    made    the    following,, 
offer:   "To  .'prove  by  the  witness  now  upon 
tlie  stand,  ftnd  by  other  witnesses  in  attend- 
ance: jTha't  between  the  12th  day  of  Novem-, 
ber,  iSOOj  and  thelsf  day  of  January,  1902,, 
and  for  some   time,  thereafter,   the   capital 
stock  of  the  Butterfly-Terrible  .Gold  Mining 
Company,   being  the  ,capit^   stock,   of    the 
company  referred  to  in  the  ansended  com:, 
plaint  herein,   was  listed   and   bought   and; 
sol^  upon  the.  mining  exchange  of  C9U>ra4) 
Sprtagfk  apd  wiM;  bought  and  sold  .vpoQ  tbe 
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stock  market  at  Denter.  TKat  during  all'  of 
said  time  the  capital  stock  described  In  the 
atuended  complalrit  hereia  could  ttaVb  bbeir' 
gold  upon  the  market  at  an  amount  over  and 
above  the  amountpald'therefor  by  the  irtaln- 
tltf,  with  good  Wte**Bt  tfcfereon.  That  dinrlng 
a'  large  portion  of  said  tlliie,  and  wlthiii  a, 
reasonab^  time  attpr  plaintiff's  purchases, 
the  tftock  could  hare  b'eon- feold  for  not  lees 
than  40  cente  a '  share,  and  during  igi  iMrtioa . 
of  said  time,  InMudiug  the  months  of  March, 
April,  May,  June,  and  July,  1001,  the  sAid 
stock  vf&a  worth  and  could,  bare  been  sold 
iix  the  market  tor.  between  40  and  48  cents 
a  share,  and  that  at  no  time  after  the  12th' 
day  of  ^'orember,  1900,  to  and  Including  the 
Ist  day  of  t>ecember,  1901,  was  said  stock 
worth  at  market  price  less  than  23  V^  cent? 
per  share,  and  that  a  great  many  thousand 
shares  of  stoc^  of  said'  company  were  bought 
and  sold  in  tlie  market  during  said  period,  at 
prices  ratigiug  from  28  cents  per  share  to. 
48  cents  per  share."  Upon  obj^tion  by 
plaintiff,  the  offer  was  refused  .^nd  excep- 
tions taken  by  the  defendant. 

Defendant  testified  that  for  14^  years  he 
bad  \feea  a  stpc'kbrQker  in  t>enyer,  buyipg 
and  selling  mining  stocks  and  other,  stocks 
on .  commission;  tliat  he  sold  the  stock  to 
the  plaintiff  pn  November  12,  1900;  that 
coptrol  of  the  proi)erty  changed  on  that  day. 
E(,e  denied  that  4t  that  time,  or  any  other 
time,  he  had  any  touve'rsation  In  Whicl^  be 
stated  to  plaijitljr'pr  to  her  sister  that,  if 
tney  would  Inv'esV  their  money,  in  the  s^ock, 
he  wOuld  see  them  o\xi  pi^  theli;  mouoy  with 
Interest,  or  'aAything  to  that  effect  Testi- 
fied: TJbat  the  first  5,000  shares  sold  to 
plaintiff  were  sold,  by  defendant  for  a  client, 
abd  the  shares  sold  ber  at  later  dates  wer^ 
purchased  by  defeiidant  upon  the  stock  mar- 
ket, upon  plaintiff's  order  and  at  the  mar- 
ket f  rice.  That  at  the  time  of  the  conversa- 
tibii.  in  1903,  the  mine  had  been  shut  down 
on  account 'of  a  strike.  The  amount  of  ore 
mined  from  month'  to  month  and  JTrom  year 
to  year  was  shown  on  a  map  by  deferent 
colored  lines,  which' tlie  witness  showed  and 
explained  to  plaintiff.''  The  ore  they  had 
been  on  had  pinched  out  as  they  went  higher 
in  the  stope,  and  it  was  necessary  to  go  out 
to  the  face  of  the  mountain  to  get  the  same 
ore  shoot  at  a  different  depth.  'When  the 
ore  gave  out,  the  revenue  stopped,  and  it 
was  necessary  to  raise  some  money  to  carry 
on  the  dead  work.  Some  of  the  stockholders 
pi;it  up  some  money 'to  .help  ^  carry,  on  thi^ 
work,  but  no  assessments  were  tuade.'.'  At 
these  times  defendant  advised  plaintiff.'  not 
to 'sell  her  stock',  ais'it'waa  not  saleable, 
ifhat  the  strike  lasted  fpr  about  15  mouths, 
and  It  was  a  case  of  "wait"  for  everybody. 

The  jury  returned  a  verdict  in  favor  of 
plaintiff  for  the  entire  amount  of  ifiouey  paid 
in  by  her  in  the  purchase  of  stock,  together 
wfthittterest  at  8  per  cenfper  Siiinura  from 
A^St  10,-1901;  Itei  "iheiifin'of  $l'5<F,'ditf-' 


. .  .      •  I        f 

dends 'r^elved  upon  the  stock.  'tJpon  this 
verdict  jijdgment  'was  rendered,  and  defend- 
ant' appealed  to  the  Supreme  Court 

It  will 'not  be  necessary  to' discuss  ah  the 
errors  assigned  by  appellant,  nOr,  indeed,' 
all  that  hare  been  relied  upon  in  tiie  argu- 
ment of  his  couus^. .  It.  win,  siiiflcie  to  state 
g^tieralTy  the  reaspns  Wt)I4h  m{^ke  It'  neces- 
sary to  reverse  .the  ludgmeni  and  temland 
the  ca'use  for  a  new  "trial. 

The  errors '  ossi^ed  relate  chiefly  to  the 
ruling  of  the  court  upon  the  admissibility,  of 
evidence,  and.  upon  instructions  given,  or  of< 
fered  and  refva^.  The  correctness  of  such 
ruling  depends  upon  the  construction  of  the 
contract  pleaded  and  the  consequent  theory 
upon  which  the  case  was  tried.  l|be  cjonr. 
dieting  theories  up«>^  which  the  case  was, 
tried  are  well  stated  by., counsel  for  appel- 
lant:. "Assuming  £hat  the  contract  alleged 
by  appellee  was  made,  there  were  three,  the- 
orl^  advanced  during  the  trial  as  to  how  it 
should  be  interpreted  Under  the  first  it 
i^.  considered  that  appellant  bound  himaelf 
to  pay-  to  appelle^  on  demand,  the  ajan  of 
money  paid  qui  by  ber  for  stock,  with  inter- 
est thereon.  The  itecqnd  theory  Is  tb^t  by. 
the  .c(>ntract  «ppellant)  agreed ,  to  repurchase 
the|  atqck  bought  by^  wPellee  at  what  It  cost 
her,  and  interest;  that  neither  A.  4emand  by 
appelleia  Xov  qucb  repurchase,  nor  a  tender 
qr  offer  of  the  stock  by  ber  to  appellantt  was 
necessary  before  she  beg^i^  he^  action;,  and 
tji^at  appellee's  evidence., having  ^sbown  her 
contract,  it  was  then  :«afiScient  foe  her  to 
tender  ,tli^  stock  at  the  trial,  sot  vo^imtari- 
If,  j)ut  pefSiti^  compelled  by  the  court  By 
the.  third  tbeoiv  the  confacact  Is  construed 
to  ,be  one  ,to  ea^e  appellee,  h^xmless  by  rea- 
son of.  hec  purchase  of  .ttve  stock,  necessitat- 
ing loss  by  ber .  before  she  could  begin,  her . 
action,  aqd  a  proof  of  that  loss,  and  of  tjte 
extent  tbwf)9f,  t>efore'Bhe  could  recover.'*  . 

The  theory  .ujKm  which  plaintiff  tited  the 
case  Is  not  Inidoabt,  for  her  counsel  says: 
"The  aroellee'Jn^toted  upon  the  txlal  that 
the  contract  waa-  one  for  the  (Urect  pajfment 
of  the  money  invested,  and  Intnest  thereon. 
There,  were  only  two  conditions  in  this  cmi- 
tract,  rlz.',  for  appellee  to  bny  and  pay  for 
the  mining  stock;  then  she  was  to  have  bet 
money  and  good  Interest  on  the  same, 
rniere  were  no  other  conditions  annexed  to 
this  contract  The  only  fair  constroctldn 
of  the,  contract  In  view  of  the  station  in 
life  of  the  parties,  their  education,  knowl- 
edge, and  the  circumstances  under  which  the 
purcliases  wexe  made,  and  the  retention  of 
the  stock  by  appellant,  is  that  appellant 
would  pay  her  her  money  and  good  Interest, 
without  any  conditions,  whenever  she  de- 
manded it  of  him."  Kor  is  the  theory  of  ap- 
peHnirt  in  doubt;  for,  assuming  that  the 
words  claimed  by  appellee  to  have  been 
spoken  wete  spoken  by  the  defendant  'with 
contractual  intent,  his  counsel  says:  "Ob- 
vt(5usly  the  coiitracfiras  that  ap^Uee'wotild ' 
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not.  lose  b^  hef  Investment;'  that  she  would 
be  able  96  to  dispose  <Jf  hef  pnrehase  that 
she  would  I'ecelve  back  her  'tnoney  Invested 
and'  good  Interest."  Itt  ylew  of 'the  situa- 
tion of  the  parties,  the  results  sought;  and 
the  stibjeet-matter  of  the  contrfert,  no  ot*«r 
construction  or  Interpretation  la  reasonable 
or 'even  possible.  It  wto  'k  -CoHtract  'of  In- 
demnity against  loss.  AM  that'  appellee 
sought,  expected,  or  desired '  was  ian  assur- 
ance that  she  would  not  lose  the' money 'she 
invested  or  the  interest  thereon." 
"fFhe  learned  Judge  who  presided  at  the 
trial  seems  not  to  have  adopted  the  theory' 
o*' either  the  plalntUT  or  Hie  defendtnt  But, 
if  we  Jadge'correetly  from  Ui»  remarlEs  made 
during  the  ti4al,  his  actioit  in  'requiring  the' 
stock  to  I>e  pit>du(^ed  and  tiefldered,  and  the' 
instructions  given  upon  th^'ibeasut'e  of  dam-' 
afg^,  the  court  adopted  the  settmd''  at  the 
thre^  eonflictlng  theories  heretkbefore  -  set' 
forth,  namely,  that  the  contract' was' for  the 
repurchase  of  the  stbcK.  Sndi  is  indicated 
by  hla  remark  during  the  pvogress'  of  the 
trial  'that-  the' Second  cause  6i  action  was' 
"based  upon  a  promise  to  redeem  «»e  stock," 
follbWed  by  his  order  requlriag  the  stock  to 
I>e 'produced  anfd  tendered  withoat- the  same 
having  'been'  pleaded,  oiver  the  objection  of' 
the  ''deteh&ant  and  wittiout  the  approval  of 
the  plalntitr;  who,  to  herbrlefi  said:  "Ap-: 
pellcte  watf  at'a")08«'tben, -as  now,  to  see  any 
reason  «r  rtile  or  t*igUt  Of  the  court,  upon 
its  own  rtotton,  -  toi  require  ber  to'  tender'  the 
stock  into  c6urt.  Appellee  never' ^had  ttainv- 
ed,  aAd  does  not  now  claim,  that  her-<ao&- 
tMct  with  the  defendant  -was  one  to 'repur- 
clM0e  tlie  ttodL  on  demand." 

The  te8tr«ction  that,  if  the  Jury  find  for 
the  plaintiff,  she  wouid  be  entitled  -  to' re- 
cover the  sum  of  money  paid  by  her  .to  the 
defendant, '  tbgettier  with,  interest  f roBf  Au- 
trMt'  10, 1901,  the  date  of  the  last  purchase, 
and  from  which  date  Interest  was  claimed 
by  th«  complaint,  eould  only  be  based  upon 
the  theory  announced  by  plaintiff;  or,  upon 
tb4'  theory  that  the  contract  was  f^  the 
repurchase  of  the  stock,  upon  demand^  for 
the  purchase  prlcis  'With   interest 

[1;  2]  The  Supreme  Court,  in  Bt.  Louis, 
etc^  Oo.  V.  Tiemey,  5  Colo.  582,  announced 
certaM  elementary  rules  applicable  to  a  cor- 
rect- interpretation  of  the  contract  under  con- 
sideration. We  quote  from  the  syllabi:  "It 
is  ac  elementary  principle  that  tlie  object  to 
tie  attained  in  the  construction  of  a  contract 
Is/to  discover  and  effectuate  the  intention  of 
tbiti  parties,  and  to  tliis  end  the  court  will 
aldopt  that  construction  which  will  bring  it 
as  near  the  actual  meaning  of  the  parties  as 
the  woids  they  saw  fit  to  employ,  when  prop- 
erly construed,  will  permit.  Am  a  guide  to  a 
correct  Interpretation,  the.  law  also  permits 
the  subject-matter  of,  the  oontract,  the  ait-. 
uaUon  of,  the  parties  ftt  the  time  of  its  ex^ 
cmiticm,  -aiid<  sll  the  ■  surroaadiag  facts  and 
ciivi)n)»Unoes  t«t  be.  taJMB  iato.coaeifleratloa. 


A  partr  Wilt  lye'heia  tO'thht  meaning  '^hldi^ 
he  knew  the  oteer  party  supposed  the' words' 
to  bea'r,  if  this  can  be.  done  without  maklntf'' 
a  new  cbntract  for 'tb4 -parties."         ■       '   '•  • 

With  these'  ruler  in  view  it  ia  Impossible 
to  adopt  the  theory '  bf  plaAntiff.     It  iatmi 
Wliolty  ontetMhle.  'The  transaotion  was  not 
m  the  naliaM  of-x  lean  from  plaidtiff  to  d»" 
fendaiit,  'lior'Of  a  deposit'  payable  oli  dfflnand. 
It  WaS,'and!'waA  by  them  understood  to  bei 
alid  tiehted  aid, -an  Investment  of  plaintiff's' 
money  by 'defendant  tn  mlntng  stocks  whlcli/ 
did  not  belong  tohimiHipon  plaintiffs  oideB, 
tcota.  wbich  she  hoped  to  receive  large -pfaoflt- 
from 'an  early  mdvance  in  the  market  .vaiue- 
of  sbM  stock,  predicted  by  defendant  and-. 
piedicatiAl   upon  the '  ooncluBion  of  certain 
clianiges  'in^'the'  affalits  of  ilie'-mining  oomr 
pany/aegotlations  for  wMch  were  then  pend^ ' 
log,  and  the  promise  of  dividends  from  the. 
sherwtng  mttde  in  the  mine. '  The  promise  oft. 
defendant;   tnder  any  reasonable  «onstFu6- 
tlofni'Of  %he  ooaitract,  was  conditionalv  ao  far 
as  bis  liability :  to  pMntlff  was  conocraed, 
upon  her.  sudtainisg  loss  (m  the  Investment! 
b'y'  depreciation  >of  the  istock  and  her  con- 
sequent Inability  to  recover  tlie  amount  paid. 
therefor:l>^y  a  resale,  or  failure  of  the  Mtek 
to  rifl«  in  value.,  or  pay  dividends,  so  tliatf 
she.  could -'realise  .an-  advance  upon  the  par> 
chase-  price- equbl   to   good  interest  on  "the. 
capital..  The,  altoation  of  tbe  partM  itA. 
their  conduct  prior,  at  the  time  of.  and  sub^' 
sequent  to  the  pvrcbase,  exdiide  tlia  vtM* 
sibility  o£the  cotrectnees  of  platiutiff's  theory: 
Aside,  ftnua  HtB  formal  demand  mAde  J^t 
iwioc  to.  tiegfainlng  suit,  there  Istnoevldeiicv- 
that  at  any  of/  the !  nttiiy  coDversatibnK  be4 ; 
tween  plalntiff'.  and  defendant,  during  more 
than    six   yee^es.  that  elapsed   between   the 
purchase   of.  the.  stock  and   the  cbmmenoe- . 
ment  of  tbe  suit;  .a  demoiid;  was.  made  upon 
the  defendant  toTiwy  or  jrepey  thfe. money  in-- 
vested,  or  evisn,  the  ; loss  thereon.     Plaintiff 
testified  that  sh^  asked  about  the  money,  and 
that  defendant  requeeted.her  to  'wait;f'but  it. 
Is  clearly  shown  by  her  own:  and  her  sister's 
testimony  that  this  referred  to  her  Inquiry* 
about  ber  stoQk  and  the  defendant's  advice 
to  wait  for  a  more  favorable  time  toi  selL   .. 

Nor  do  we  .think  the  contract  is  suscep- 
tible of  the  construction  apparently  placed : 
upon  it  by  the  court  that  It  contemplated. the. 
repurchase  of  .the  stock  by  the  defendant.- 
"A  fundameat^l  canon  of  construction,  witht' 
reference  to.  conrtracts  oral  and  written,  re>-, 
quires  that  the  true  intent  or  meaning  of  the. 
contracting  parties  shall  be  ascertained  and 
tbe  contr,act  be  construed.  If,  possible,  so  as 
to  carry  out  such  inte?it.!'    Wjolff  v.  Helblg, 
21  Colo.  490,,  49SI,  43  Pac.  138,  136.     It  is 
certain  that  neither  plaintiff  nor  defendant, 
so  understood.it.    Plaintiff  at  no  time  prior: 
to  suit  .offered  to  return  the  s^k.    She  dlcl^ 
not  offer,   it  b(y  .her  pleading,  nor  wak^.a. 
tender  i^efjBpf  unMi  .Rflgulr«d  pc(  to  do  hy,. 
,the  court    It  seems  unusual- .tp,£cu:^j^  g»^^, 
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nOMtUon  by  whicfc  >tbe  pantlM  U)  tbe  con^ 
tract  «re  declared  to  have  ba4  anlnteotlon 
wblcb  botb  deny^  Both  pl&lntlff  and  defendant 
bavlng  repudiated  that,  theory,  we  are  not 
dlBpoeed  to  give  It  further  consideration,  al- 
though it  seems  to  be  the  oa)y  theory  npon 
which  the  instruction  of  the  court. as  to  the 
measure  of  damages'  could  be.  preheated,  as 
w^  take  it  for  granted  that  the  court  did 
not  adopt .  plaintiffs  theory..  TalUng  into 
considdratlon  the  words  uaed,  to.  wit,  that  :b« 
would  see  her  out' with  her  money  with  good 
interest,  and  that  she  should  lose  nothing  up- 
on the  investment,,  together-  with  the  sit^a- 
tlon.  of  the  parties  at  the  time,  and  all  the 
snrroiBidtng  facts. and  clceumstances,  «, rea- 
sonable couBtruiCtion,  and  we,  think' the  OBly 
construction  that  can  be  given', to  tlie  CQn>- 
tract,  Is' that  It  was  obe  of  Indemnity  against 
loss,  or  guaranty  that  in  case  of  loss  defend- 
ant would  retlnburse.plalntur  to  tike  .estteskt 
of  soeh  loss.  Upon  that  view,  the  Instruc-' 
tlons'Of  the  court  as  to  tbe-measure'Of  plainr 
tlD**  recovery  constUtuted" error  .for  which 
the  Judgment  muBt  be.  reversed. -./Ebe  ton< 
tract  being  one  oC -indemtkity*  the  piaintiff' 
must  diow  a  loss,  and  the  extent  of  recovery, 
wovdil  be'  the  loss'  sustained'  measured  'by  the 
difttrence.  between  the  highest  value  ^ithe 
stock  within  ■  reasonable  time  after  <tbe  pur- 
chase,'  and  <  the  aihonntpald  for  the  stock 
with  interest  added,  less  any  dividends  re- 
ceived' thereon,'  as  tfhown  by^  the  evidence^ i 
snete  raasoriable  time  to  be  determined  by 
the  itxrj  nndeD  •  appropriate  instructions 
which  take'  into  consideration  the  fluctuating 
and' iliieertaln  Tallies  of  mining  stocks. '  And 
the  fallore  of  plaintiff  ■  tO'  avail  herself  of 
opportunities  to  realize  upon -her  Investment 
'Within  such  i<eatonatile  ttmie  might  be  a  good 
and  complete '  defianse  to  th»' action.  ' 

[S,  4]  Defbndatit  offered  th^  following  In- 
struction, which  iwas  refused  by  the  court  i 
"The  co'Brt  instmcts  yob  that  the  burden  of 
proof  is  upon  the  plabitlff  to  show  by  the 
prepoiidetance  bt  tb4  evldeace  not  only  that 
the  contract  alleged- by  her  was  made  by  the 
defendant,  but  that  she  -  has'  biiffei'ed  loss  or 
damage  thereunder,  and  that  'Unless  you  find 
by  a  preponderance  of  the  evidence  that  the 
stock  purtiased  by  the  plaintiff  was,  within 
a  reasonable  tlnle 'after  such  parchase,  of  no 
valu^;  and  eontfaued  to  be  ot  no' Value' down 
to  trie  present  tide,  then  the  plaintiff  has 
not  suffered  the  entire  Ibss  Which  she  tilalms. 
If  yoB  believe  from  the  evidence' that  the 
stedk  yvM  of  mme  value  and  could  have  been 
sold'  in  the  nutitet  for  soihe  price,  then  the 
damage  which  the  plaintiff  has  suffered,  in 
case  you  find  the  contract  was  made  ats  al- 
leged) is  the  difference  between  the  highest 
value  of  such  sto^k  within  a  reasonable 
time  after  she  purchased  it,  or  at  anv'time 
thereafter,  anrf  the  amount  She  paid  for  the 
sAme,  'With  interest  on  such  difference,  and 
less  any  dividends  sUe  'may  have  received 
upoa aueh ^to^**    '  ■  ■'■  "■  -  ■'•    ■•   ■ 


This  instrnctton  CQnectI];;  stated  the  law 
with  the  exception  of  that  portion  which 
gives  the  ^tiest  price  of  the  stodc,  at  anv 
time  after  the  puroha$e,  as  a  basis  ^or  com- 
puting, loss.  .  We  think  tiie  plaintiff  would  be 
entitled  to  a  reasonable  time  after  each  pur- 
chase within  which  to  coinsider  and  deter- 
mine whether  she  would  sell  the  stock  or 
wait  for  a  better  price;  that  being  reason- 
ably within  the  contemplation  of  the  patties, 
in  view  of  the  proipiseof  ^yldends  as  well 
as  incr^use  in  market  value.  The.  following 
cases  ,are .  dted  In  sppport  of  the  views  an- 
nounced as  to  tlie  character  of  the  contract 
and  the  paeasujre  of  recpvery:.  Norrls  t. 
Reynelds,  131  Apr.  Slv.  818, 116  N.  X.  Sank 
14M;  Brewster  .Vi  Qountrymaq,  jU  'Wend.  G!<. 
Y.)  446:  Belchm  V.  jU>veland,  119  Mass.  538^ 
Jenckes,  v..EiQe.  118  Iowa,  iSl,  93  N,  W.  38i; 
LobeciC'  Vr  ]>uke,  .60  Neb.  668,  70  N.  W.  36; 
KUbride  v.  Hoss  et  si,,  118  Cal.  432,, 45  Pac 
812,  54  Am.  St.  Bep.  361.  , 
'  The  case  .of  Nqnlsy.  .Reynolds,  supra,  was 
one  la  which. a  saJle<  of  stock  was. made  by 
a  promQtoE  Interested  In  the  oorporation, 
who  said  to  plaintiff :  "I  will  guarantee  your 
money,  prlmcipal  and:  laterest  For  what- 
ever amount'  you'  invest  in  >  the  i  stock,  you 
will  have  my  persenal  guarantee,"  la  ooa- 
strulng  this  contract,  the  court  said :  "From 
the  plaintiff's  O'wn-^  testimony -and  the  cor- 
respondence that  passed  between' the  parties, 
it  is  qttlte  plain  that,  although  t^ie  word 
'guarantee',  was  used,  all  that  the  def eodant 
agreed  to.,  do  .was  to  Indemnify  the  plaintiff 
against  loas  in  case  he  should  make  the  in- 
vestmenti  The  defendant  did  not  .agree  t9 
repurchase  the  plaintiff's  stock  on  demand. 

*  *  ..*  Proof  that  neither  the  original 
stock  nor  .that  of  the  cemetery  association 
had  any  .marketiTsJueon-the  stock  exchange 
was  not  sufficient  proof  that  plaintiff's  in* 
vestm^it.had  become  a  total  loss  and  bad 
no  present,  value  -whatever.  Many  kinds  of 
investments  and  stocks  may. have  some  value 
although  not  dealt  in  on  the  stock  exchange. 
In  order  to  maintain  his  action  against  tlie 
defendant,  npon  the  defendant's  contnct  of 
indemnity  against  loss,  the  plaintiff  must 
protve  that  he  has  actually  suffered .  leas. 

•  •  •  In  order,  howevjer,.  to  qall  upon  the 
defendant,  upon  his  contract  of  Indemnity 
against  loss,. -he  must. show  by  competent  evl- 
diance  that  after  the  lapse  of  a  reasonable 
time  his  stoQk,  or.  the  property  right  repre- 
sented'<byJt,<has  become  worthless,  or  par- 
tially worthless.  This  can  be  done  by  show- 
ing through',  some  competent  witness  '  tiw. 
value  of  tbe  stock  .-with'  tbe  rights  attached: 
to  it" 

-This  case  seems  to  have  been  well  consid- 
ered, the  reasoning  -sound,  and  the  conclusion 
pertinent  and  applicable  to  the  instant  case. 
From  the  views  we  have  expressed  it  fallows' 
that  in  refusing  tb*  admit  the  testimony  of- 
fered by  the  defendant  to  sboW-  tbe  value  ot 
the  stock  ^troin  'the  tinie  of  the  sevMal  pui^ 
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t^hsses)  and  for  a  peHiM  at  dome  motttlia 
thereafter.  In  reqnirfng  fhe  stock  to  W  pro- 
ttnced  anft  feAdered,  In  denying  motion  for 
nonsuit,  and  In  glVlbg  lUfltrActlon's  not  aptAl'- 
eabte  under  a  proper  cob'stnictlonof  the  al- 
leged contract,  the  court  eirea. 
'  The  Judgment  Is  reversled,'  And  the'  cianse 
'reuranded  for  further  proceedings  In  aocord- 
>ince  with  the  viewg  herein  anuo^ihced. 


COLORADO  it  S.  RT.  CO.  t.  BRBVIMAN 

«t  aL  •  •    '■ 

iCottit  of  Appeals,  of  ;Colorado.    April  %  1912. 
B«he«ring  Denied  Juoe  40,,  1912.^  . 

1.  CABBtlSBS  (I  4*)— CABBnilS  Ot  IiITB  StOOK 

•  — Railboad  Cokpahibs, 

.  .  la.  Colorado  railrsjid  fompanies  are  oon>- 
mon  carriers  of  live  stock. 

[Ed.    Note.— For   other  '  'cases,- '  see    Oar>"ie*»i 
Cent.  Dig.  a  1,  462^78 ;   Dec.  Dig.  f  4.»] 

2.  Carriebs  (i  113*)— CABRiras  ot  Vktxa&i 

'    ■— WhKN   RELATTOIf  ABIBES'.'  

'  ' '  A  canfieor  of  freight  is  not  WsponalUe  as 
snch  for  goods  until  they  ;hMTe..b«iMi,  delivered 
^t9  it  for  immediate  sbmmeqt  i|;t  cpndjtioa  for 
transportation,  and  requiring  taothin?  further  to 
Tife  done  by  and  no  farther 'orders  from  the  eon- 
aignor,  and  tlie  goods  havie  b««n  .m  acc^tted  by 
^lia  carrier.  ■ . .    . ,.      >  ;  ■ 

.  [Ed.  Note.— For  other  cases, '  pee  .Carriers, 
Cent.  Dig.  U  100,  101, ,  608-620;    Dec.  Dig.  j 

3.  CaBBIEBS   a  113*)- CAfesiERS  OF^iElGHT— 

When  Relation  abides. 

In  detennitiihg  whether  the  reiAtion-of  ear- 
ner and  shipper  eristedi  tli«  ;qae9tio«  of  deliv- 
ery and  acceptance  of  the  freight  for  immediate 
shipment  is  not  controlled  or  materially  affect- 
'«d'  through  anjf'  delay  on  the  c*Tl*er'«  part  in 
placing  goods'iit'tTanvt-anlesB. foil 'that  rcasoa 
.the  cfjcrier ^edin^  tQ. accept,, Uie  s)iinif>?nt,  np- 
til  some  .future  time,  thereby  ci^atlng  the  i^e- 
lation  of  warehouseman,  instead  of  carrier. 

•  'fEd.  Note.— For  other  ca'ses,  see  Carrier^, 
Cent.  Dig.  M  100,  lOli  608-a2ft;  Dec.  D«.  f 
Ua*]       .-.  .  ■  ■.:-'••.■  .... 

'4.  CXbbiebs  (I  41*)>->FBXlBBrr-:-DllUTBBt  >i« 
-     CABBUKB.  •    .-.,■.    ..I'.'   .'.  . 

;  When  «  .sl)ipp«F,  has  dop^.^U  in  .bis  power 
and  all  tha,t  he  isre.quired  to  do  by  his  under- 
standing with  the  cftrrirt-  bi"ii(<n^e8  of  tTie'biirf- 
"ness  to  further  ■tVi  shiVimeiit,'  it  >ihen  iMcomes 
the  carrier's  duty  to-  do  .wfaatawfr  <el«e  .is-  neces- 
sary to  put  the  goods  in  transit,  and  deUr.er7 
to  and  acceptance  by  the  carrier  will  l>e  deem- 
ed complete  frdm  the  tiibe  the  dimet'  la  advised 
that  the  goods  are otcady.fMi  iti' •  -  •:  •>'  •>■■'.,' 
(EM.-  Note.— For  -  other .  eaaeav  -tee  -  GatriaM, 
Cent.  Dig.  «l  10BtA06;-  Df?.  iDjg-  I  ih*!-,    .: . 

6.  CabbiKBb  (8  208*>^tA?E'  »k>cK'^I>vtt  tt> 

PBOVUDB'FACIUTUa.  I  .       . 

A  railroad,  coippaDy,.,^  a  carrier  of. live 
stock,  is  obliged  to  provide  suitable  and  neces- 
sary meahs  and  facilities  Mich  as'  good  and  suf- 
ficient '<toCk  pens'  iibd  yasds  f«>  reoeiving,  load- 
ing, and  atdoading  'live  atook  offered  it  for  ship- 
n)cnt,.and  for  ^ta  dejivery  to  the  consignee,  and 
for  .stock  unloaded  en  route  to  be' fed,  or  on  ac- 
count ol  delay,  and  is  liable  for-damagesoaaa- 
'cd  totsaid'  stock  by  .reason  of  its  failure-.tApiK)- 
vide  such  facilities.    .^  .     , 

[Eld.   'Note.— For  s,  other  cases,   see   Cartiers, 
Cent.  Dig.  ^  924-928:   Dec.  Dig.  |  208;*] 


e.  0ABBi«ii6  (i>  228*)— litVB  9R>dK— DcunnWr 

lor  81ii»MBKX  TO  Cabbieb; 
.  Ija.an  action  agt^nst  a  carrier  of  live  stock 
for  injury  thereto,  evidence  held  to  show  that 
the  carrier'  accepted  delivery  of  the  shipmenf  to 
a  stoekyarda  'compaay  In  •accordance  with  nsage 
and  the  customs  lof  the  busiasss  at  tluit  pl^cfr 

'  [Ed.  Nota.rr-:Foi  other,  cases,  see  Carrieoh 
Cent.  Dig.  ||  057-960;   Dec  Dig.  |  228.*] 

.7.  Cabbiebs  (I  218*)— Live  Sxoc:?  —  Limta- 

TION    OF  LlABIUTT. 

Limitation  of  liability  of  a  carrier  of' Itte 
stodc  provided  for  in  'the  sbi^enC  contradt  floes 
.aot  apply  t9,  injuriea  occurring  before  the  con- 
tract was  signed.;  there  being  nothing  to  show 
that  the  contract  was,  or  was  intended  to  be, 
retrokpeetive.' 

[Ed.-  Notei— For  'other,  cases,  see  Carrier^ 
Cent.  Dig:  H  674^696,  927,  928,  93a-e40;  De^. 

Dig.  i2i8.*T     .., : 

8.  Cabbiebs  (t  218*)r-SaiPiu:NT  Cohibaot»— 

■vALibiTr  or  Pbovisions. 

Provision  in  a  live  stock  shiptoietit  eoB' 
tract  waiting  and:  releasing  all  causes  of  ae- 
-tion '  in  favor  of  the  shipper  under  any  jprior 
verbal.  4gre^msnt.  or  written  contract  is  void. 

fEd.  .Note. — For  .other  cases,  see  Carriers, 
Cent.  Die.  H  OT4-ege,  9S7,  828,  933-949;  Dec. 
Dig.  |2l8.*] 

9.'  GABBii:^  n  '2lti*)— LtTB  AtOok— IMtntr*^ 

lilABII^TT.  • 

A  earlier  of  live  .stock  cannot  avoid  liabil- 
ity for  injury  to  a  shipment  after  it  was  re- 
ceived for  transportation  through  any  shortage 
of  ears  or  relations  Otiating  thereafter  between 
the  caftier'.and.the  stockyaids  company  fit 
wiiose  yards  the  Bhipmen^  was ;  received, 

[£d.  Nate, — For  other  cases,  see  Carriers, 
Cent.  Dig.  I  928;  Dec.  Dig.  S  216.*J  • 

iO.  N*EW,^RIA'l.''(j'iB9*)— NBWLT    DisCOVERKP 

evidence.     •  '  ' 

■  '■  In  an  •«tiDft''a^aiHSti  a  conneetiag "carrier 
ot.Iiye  stordf  ^i;. injury  to-  a  slupment,.  it.  was 
Dot  an  abuse  .91,  discretion  .to  refuse  .the  carrier 
a  new  trial  for  newly  discovered  evidence,  con- 
itoting  dC  tbe'wrhtenf  coiitrb'ct  under  which  the 
shlpment'iwssi.tnukaported'by'  the  initial  ea/>- 
f^er,. where  the ;affida.vits  supj^ortisg  the  motion 
did  not  set  out'siich  contract  not  its  substance, 
and  where  d^Hgence  to  secure  thi;  evidence  at 
the  former  trial 'was . not-shown.  - 

[Ed.  Note.^Fbr  lotber  Oaoes.  M*  Now/Tria). 
Cent.  Vig,'.ii,m',mi>iDo^n..iQ9.*i   ,  •,., 

Apfieal  fnm "District  Ooiut,!  Latimer  Couiir 
ty;  James  £><  4kirrlgtM%-jradig«»    '  -;    . 

Action  'hyiKKuUciP.  -Bi;«ihnaa«nd.aB«tber 
against'  th»  Ooloradot'fti  SDUtberni  BAllvrny 
Company;  JiidgmeBt  fpr  plalntiffSt  aad-t-dft- 
fendatat'otveebi,  -lAffimedi    -.       ./>    .'1  - 

E.  E.  Whltted  and  R.  H.  ■Wld«fconibei  fcoHl 
of'rifenlfet,  for  appeilbni  '  G'arMitt,  Olammer 
&  Sarchet,  of  Ft  Collins,  for  appellees: 

.  •.  (i    ■  -.1..  i.-i>   T  .  .  ',.1   •,  .'I 

'  KVSQi-  1.  !  Aplielleea  ««  pMlnUtfB  below 
broaght'siiiiagaifast  appellant,  ailegtns  that 
Ob  the  'SOCh  day  of  OdtcNker,  1906,  ^Intlfla, 
the  owners  dt  1,260  head' of  sheets  rtiipped 
said  stock 'flrom'Chaiila,'N«w  M«xico, -lovtr 
the  Wiad  pff'tbe  Denver- ft  Xio  Orande  Sail, 
road  Company'  to  Dennei!,  'Colo.,  cons^nea 
to  themselves)  and  'Hiat  these  alieep,  together 
with  the  waybilM,  were 'delivered  to  the  dar 
fendant  company  at  Denver  od  'NOTembar.l, 
1906!'  that  plabtflffs  then  hiut  theitf  retiae8t> 
ed  defendaat  tofonratd'tald-stott  Hrlthovt 


•For  other 


see  sams  topic  and  Mctiou  NUMBBR  In  Dec  Dig.  *  Am.  Dig.  Key-No.  Series  *  Rep'r  ladexet 


Digitized  by  VjOOQIC  i 


8S6 


126  PACIFIC  BBPORTEB 


(Colo. 


di^y  to  Giddings,  a  station  on  defendant's 
railroad  near  Ft.  Collins;  tbat  defendant 
accepted  the  waybills,  took  the  sheep  into 
its  possession,  and  agreed  to  make  the  ship- 
ment as  requested ;  that  defendant  failed  to 
make  prompt  shipment,  and  kept  the  sheep 
In  muddy,  filthy,  and  Insufficient  pens  with 
inadequate  facilities  for  feeding,  where  the 
feed  was  trodden  underfoot  and  wasted  so 
that  the  sheep  received  no  benefit  therefrom, 
and  In  which  they  were  exposed  to  inclem- 
ent weather,  by  reason  of  which  160  sheep, 
of  .the  value  of  $424,  died,  and  the  rest 
shrank  in  weight  and  deteriorated  in  value 
to  the  dmount  of  $215.  Other  damage  was 
alleged,  but  withdrawn  from  the  Jury. 
Defendant  pleaded    (1)  a   general   dental; 

(2)  that  the  sheep  were  shipped  to  Denver, 
and  there  delivered  to  the  Denver  Union 
Stockyard  Company,  by  which  they  were  re- 
tained until  Noviember  4tb,  when  they  were 
received  and  loaded  by  the  defendant  and 
shipped  to  Ft  Collins;  that  the  said  stock- 
yard company  was  not  an  agent  of  the  de- 
-fendaat;  that  defendant  had  nothing  to  do 
with  said  sheep  until  received  by  it  on  the 
4th  of  November;  that  any  delay  In  ship- 
ment was  caused  solely  by  the  absolute  In- 
ability  of  the  defendant  to  procure  cars; 

(3)  that  the  shipment  named  in  the  com- 
plaint was  received  by  the  defendant  on  No- 
vember 4th,  and  transported  under  a  certain 
written  agreement  known  as  a  "limited  lia- 
bility live  stock  contract,"  entered  into  on 
said  date  between  plaintiffs  and  defendant, 
by  which  plaintiffs'  claims  were  released  and 
discharged.  The  reply,  after  denying  other 
affirmative  allegations  of  the  answer,  admit- 
ted the  execution  of  the  contract,  but  denied 
that  the  claim  of  plaintiffs  In  this  case  Is 
controlled  by  said  agreement,  and  sought  to 
avoid  the  conditions  set  forth  in  the  thir- 
teenth, fifteenth,  and  twenty-first  paragraphs 
of  said  contract  by  alleging  that  the  written 
notice  of  loss  required  by  paragraph  13  was 
given  as  soon  as  possible  after  learning  the 
extent  of  the  damage;  that  suit  was  begun 
within  90  days  after  the  happening  of  the  In- 
jury, as  required  by  paragraph  15,  and  deny- 
ing the  waiver  or  release  provided  for  In 
paragraph  21. 

.  Paragraphs  13  and  21  ot  said  contract  are 
as  follows: 

"(13)  All  claims  for  loss  or  damage  from 
any  tource  shall  be  presented  to  the  carrier 
within  ten  days  from  the  date  of  the  unload- 
ing of  said  stock  at  destination,' land  before 
aald  stock  has  been  mingled  with  other 
stock;  otherwise,  sucb  claims. shall  be  deem- 
ed, to' be  waived,  .and  the  carriers  shall  be 
Blsebarged .  from  Uablllty.  Any  carrier  lia- 
ble on  account  of  loss  or  damage  to  any  of 
said  stock,  shall  hBv«  the  benefit. of  any  in- 
surance tbereoD." 

"(21)  As  a  further  omalderatlon  for  the 
reduced  rats  herrin  given,  .tb*  shipper  here- 
by releases  and  waives  any  and  all  causes 


of  action  for  damages,  or  otherwise,  by  rea- 
son of  any  written  or  verbal  contract  for 
the  shipment  of  said  cattle,  or  any  of  them, 
prior  to  the  execution  hereof." 

The  cause  was  tried  to  a  Jury  upon  In- 
structions given  by  the  court  which  practi- 
cally eliminated  the  written  contract  from 
consideration  and  denied  its  applicability  to 
the  cause  of  action,  and  placed  the  obliga- 
tion, duty,  and  liability  of  the  defendant  as 
at  common  law,  that  of  practical  insurer  of 
the  freight,  after  it  was  received  and  ac- 
cepted by  the  defendant  aa  a  oommon  car- 
rier; and  charged  that  ta  case  the  Jury 
found  that  upon  the  day  following  the  ar- 
rival of  the  sheep  In  Denver  the  ag«it  of 
the  Denver  &  Rio  Orande  Railroad  Company 
delivered  to  the  defendant  company  the  bills 
of  lading  of  said  sheep,  and  that  the  sbeep 
were  accepted  by  the  defendant  at  the  stock- 
yards for  shipment,  and  were  at  that  time 
ready  .tor  shipment,  the  defendant  mast,  in 
law,  be  deemed  to  Iiave  accepted  and  receiv- 
ed the  sbeep  on  the  day  it  received  the 
waybilla  or  bills  of  lading  from  the  Denver 
&  Rio  Grande  Railroad  Company ;  and  fur- 
ther, in  effect,  that  failure  of  plaintiffs  to 
present  claim  for  loss  or  damage  within  10 
days  from  the  unloading  of  the  stock  at  its 
destination,  as  required  by  said  paragraph 
13,  would  not  bar  plaintiffs'  claim  If  the 
same  was  presented  within  a  reasonable 
time  after  the  amount  of  the  loss  had  been 
ascertained  in  case  the  Jury  should  further 
find  that  the  lapse  of  time  did  not  prejudice 
the  rights  of  the  defendant  Instruction 
No.  2. 

The  grounds  of  error  relied  on  in  the 
briefs  of  counsel  for  appellant  are  as  fol- 
lows: (1)  Appellees  were  not  entitled  to  have 
the  cause  as  made  submitted  to  the  jury, 
for  the  reason  (a)  that  appellant  was  not 
responsible  nor  liable  for  the  condition  of 
the  stockyards;  (b)  appellees  were  preclud- 
ed from  asserting  tbelr  claim,  because  made 
too  late.  (2)  The  court  erred  in  the  instruc- 
tions given,  namely,  Instructions  2,  3,  and  4. 
(3)  The  court  erred  In  refusing  to  give  in- 
structions requested  by  appellant  (4)  The 
motion  for  a  new  trial  was  erroneously  over- 
ruled. 

The  principal  evidence  upon  the  questions 
herein  to  be  considered  was  given  by  F.  F. 
.Breniman,  brother  of  one  of  the  plaintiffs, 
who  accompanied  the  shipment,  and  by  T.  J. 
Bums,  agent  at  the  Union  stockyards  for  the 
defendant  company.  Tbe  sUpping  contract 
between  the  Denver  ft  Rio  Grande  Railroad 
Company,  initial  carrier,  and  the  plaintiffs, 
was  not  In  evidence;  Breniman  testified 
that  the  sheep  were  billed  over  tbe  Denver 
ft  Rio  Grande  railroad  from  Chama,  N.  M., 
to  Ft  Collins,  Colo.;  that  they  arrived  In 
Denver  about  8  o'clock  on  the  evening  of 
October  31st;  that  be  went  to  the  office  of 
the  initial  carrier  to  see  if  tbe  sheep  could 
be  sent  on  immediately  to  Ft  Collins,  and 
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tras  told  by  tbe  agent  of  tbat  company  that 
tbey  would  be  turned  over  to  the  defendant 
company;  that  said  agent  notified  tbe  de- 
fendant's agent,  who  declined  to  receive  the 
sheep  that  evening  on  board  cars  (the  reason, 
as  admitted  by  counsel  for  both  plaintiffs 
and  defendant  being  tbat  the  sheep  bad  been 
on  board  the  cars  at  tbat  time  for  28  hours 
without  feed  or  water,  and,  nnder  tbe  feder- 
al statute,  must  be  unloaded);  that  said 
tiheep  were  sent  to  the  Union  stockyards  and 
uiloaded.  About  10  o'clock  November  1st 
witness  went  to  tbe  office  of  the  defendant  at 
the  stockyards,  and  asked  tbe  agent  when 
the  sheep  wonld  be  shipped;  the  agent  re- 
plying that  he  thought  about  6  o'dock  on 
tbat  day.  About  6  o'clock  witness  was  told 
by  said  agent  tbat  they  would  go  out  on  the 
10  o'clock  train,  and  later  tbat  tbey  would 
go  about  12  o'clock,  then  at  3  in  tbe  morning, 
and  at  this  time  witness  was  told  to  go  to 
bed,  and  be  would  be  called.  Next  morning 
(November  2d)  witness  again  saw  the  agent, 
who  then  told  him  that  the  sheep  bad  not 
been  loaded  because  the  bills  of  lading  bad 
not  been  turned  over  by  the  Denver  ft  Rio 
Grande  Railroad  Company.  •  Witness  then 
got  the  agent  of  tbat  company,  and  accom- 
panied him  to  the  defendant's  office,  and 
found  that  the  bills  of  lading  had  been  de- 
livered to  and  were  In  tbe  bands  of  defend- 
ant's agent,  who  then  told  witness  that  the 
sbeep  had  not  been  billed  out,  and,  even 
If  the  bills  were  there,  would  not  have  been 
billed,  because  witness  had  not  ordered  the 
sheep  loaded;  that,  if  no  one  had  been  with 
tbe  sbeep,  tbey  would  have  been  shipped, 
but  where  tbey  were  accompanied  it  was  ex- 
pected that  the  man  in  company  would  order 
them  loaded.  Witness  then  ordered  cars  and 
tbat  tbe  sheep  be  loaded;  admitted  that  he 
knew  there  was  a  general  shortage  of  cars, 
but  testified  that  nothing  was  said  to  him  at 
tbat  time  about  shortage,  and  be  did  not 
know  there  was  a  shortage  for  that  sbip- 
ment. 

Burns,  defendant's  agent,  could  not  re- 
member when  tbe  bills  of  lading  were  re- 
ceived by  blm  from  the  initial  carrier.  He 
testified  that  it  was  not  usual  for  the  Initial 
carrier  to  deliver  bills  of  lading,  but  to  give 
a  transfer  sheet,  although  sometimes  tbe  re- 
ceiving road  would  take  the  waybills  in 
order  to  save  time.  His  waybills  showed 
that  be  bad  received  tbe  bills  from  the  initial 
carrier;  tbat  shipment  had  been  made  over 
the  Denver  &  Rio  Grande  from  Cbama,  Kew 
Mexico,  consigned  to  plalntifiFs  at  Ft.  Collins 
with  final  deistination  at  Omaha,  under  a 
through  rate  with  "feed  in  transit"  provi- 
sions, bat  not  on  a  through  contract.  He  tes- 
tified tbat  it  was  the  custom  of  the  yardmas- 
ter  at  the  stockyards,  upon  arrival  of  stpck 
billed  to  points  beyond,  to  post  a  bulletin 
showing  tbe,  fact  of  arrival,  place  of  ship- 
ment, consignee,  route,  and  destination;  that  i 
each  road  bad  its  seimratebuUetln,  i^nd.thnt  { 


he  supposed  sncb  a'  bulletin  was  posted  No- 
vetuber  1st  showing  tbe  shipment  in  ques- 
tion, and  that  he  saw  it;  tbat  the  reason  for 
dday  in  sblimient  wa«  a  shortage  of  cars, 
and  tbe  fact  that  plaintiffs'  agent  accompa- 
nying tbe  sheep  did  not  order  them  loaded. 
It  was  s^own  that  several  railroad  compa- 
nies. Including  tbe  defendant  and  tbe  Initial 
carrier,  had  agencies  and  ofilces  at  tbe  stock- 
yards, and  received  and  discharged  live 
stock  at  that  point;  that  there  was  a  rush 
of  business  at  tbat  time  and  the  stockyards 
were  crowded;  that  the  sheep  were  confined, 
wltbont  shelter,  in  open  pens  in  cold  and 
stormy  weather,  and  the  yards  deep  in  mud 
without  facilities  for  feeding;  that  upon  ar- 
rival at  Fti  Collins  12  of  the  sheep  were 
dead,  and  the  others  so  vrenk  that  many  of 
them  had  to  be  hauled  to  tbe  feeding  pens, 
and  that  within  a  few  days  160  of  them  died 
and  a  number  Jtnore  later.  The  purpose  of 
plaintiffs  was  to  feed  and  fatten  the  sheep 
at  Ft.  ColUns-  before  proceedbig  to  the  final 
destination  namedb  Tbe  Jury  returned  a  ver- 
dict In  favor  of  plalntilTs. 

[1-3]  1.  In  this  «tate  railroad  companies 
are  common  carriers  of  live  stook.  Railway 
Co.  V.  Salaey,  19  Colo.  225,  84  Pac.  886. 
"The  general  rule'  maintained  by  all  tbe  au- 
thorities la  that  caniers.  of  live  stock  are 
UableabsolutelF  for  loss  of  or  injiur  to  shxik 
intrusted  to  tbem  for  transportation,  like 
other  common  carriers,  unless  tbe  loss  or 
Injuries  wer»  oqeaslmied  by  the  act  of  Ood, 
or  tbe  public  enemy,  or  tbe  negligence  of  tlie 
shipper,  except  tbat  they  are  not  llaUe  for 
loss  or  injury  caoaed  by  the  'proper  v4ce'  or 
natural  propensitieB  oif  the  animals  tbem- 
selves,  and  not  by  any  negligence  on  tbe 
part  of  the  carrlMs."  Moore  on  Carriers,  p. 
509;  Railway  Ca  v.  Rainey,  supra.  But  the 
authorities  are  uniform  in  holding  tbat  tbe 
carrier  is  not  responsible,  in  that  capacity, 
for  goods,  until  tbey  have  been  delivered  to 
the  carrier  for  immediate  shipment,  in  condi- 
tion for  transportation,  and  requiring  noth- 
ing further  to  be  done  by,  and  no  further  or- 
ders from,  tbe  consignor,  and  the  goods  have 
been  so  accepted  by  tbe  carrier.  Elliott  on 
Railroads  <2d  Ed.)  i  1<109;  Hutchinson  otf 
Carriers  (3d  fid.)  |  113;  Moore  on  Carriers, 
p.  133;  6  Cye  p.  614.  To  effect  such  a  de- 
livery to  the  carrier  there  must  be  either  ac- 
tually or  in  legal  effect  a  complete  surrender 
to  it  of  possession  and  custody,  and  as  a  con- 
sequence all  control  over  the  goods  must  be 
abandoned  by  tbe  owner  until  the  purpose  of 
the  bailment  has  been  accomplished;  afnd, 
until  this  has  been  done,  it  cannot  be  said 
tbat  tbe  carrier  has  assumed  any  reeponsl- 
bUity  for  the  goods  as  carrier.  Hutchinson 
on  Carriers  (Ist  Ed.)  §$  72,  73;  Moore  on  Car- 
riers, p.  133.  Tbe  question  of  delivery  and 
acceptance  for  Immediate  istaipmmt  does  not 
seem  to  be contro|l«>d,  nor  toany  considerable 
extent  affected,  by  tbe  fact  that  there  may 
be,  or  ls:expe^<^  t9,  be^  some  delay  «n  tbe 
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part  lof  the  esrrler  In  t'lac'iDS  the  goods  In 
transitu,'  nnless  for  that  reason  the  carrier 
declines  to  accept  the  goods  for  shipment 
until  some  future  time,  and  thereby  Its  lia- 
bility, if  any,  becomes  that  of  warehouseman. 
Instead  of  carrier.  The  rnle  in  that  respect 
seems  to  be  fairly  stated  In  Railway  Co.  v. 
Murphy,  60  Ark.  83S,  388,  30  S.  W.  419,  420 
(46  Am.  St.  Rep.  202),  quoted  as  authority  by 
counsel  for  both  plalntlfFs  and  defendant,  and 
being  as  follows:  "When  the  shipper  snr- 
renders  the  entire  custody  of  his  goods  to  the 
carrier  for  immediate  transportation,- and  the 
carrier  so  accepts  them,  eo  instant!  the  lia- 
bility of  the  common  carrier  commences. 
When  this  occurs,  the  delivery  la  complete, 
and  it  matters  not  how  long,  or  for  wlrat 
cause,  the  caiTler  may  delay  putting  the 
goods  in  transitu.  If  a  loss  is  sustained,  not 
occasioned  by  the  act  of  Godi  or  the  public 
enemy,  the  carrier  is  responsible.  But,  on 
the  contrary,  as  there  is  no  divided  duty  «f 
safe,  keeping,  and  no  apportionment,'  In  the 
event  of  loss,  between  the  owner  and  the  car- 
rier, the  surrender  of  control  over  the  goods 
by  the  shipper  must  be  such  as  to  give  the 
carrier  the  noqualifled  right  to  put  at  once 
in  itlnere,  and  the  carrier  must  have  accept- 
ed them  for  that  purpose."  And  also  in  El- 
liott on  Railroads,  |  1409,  as  foUows:  "Rail- 
road companies  are  held  to  the  liability  of 
warebouBemen,  Bot>  to  that  of  common  car- 
riers, for  goods  deposited  with  them-  other- 
wise than  for  immediate  shipment  Thus,  If 
the  shipment  is  not  to  begin  until  further  or- 
ders from  the  consignor^  or  something  has 
been  dene  by  him,  the  carrier's  liability  at- 
taches the  Instant,  bat  net  beteT»,  the  orders 
have  been  given,  or  the  something  has  been 
doneii  If,  however,  the  delay:  in,  stilpment  is 
due,  not  to  the  reQucBt  or  default  of  the  con- 
signor, but  to  the  exlgendss  of  the  railroad 
company's  business  or  to  its  default,:  the  car- 
rleij's  liability  usaally  dates  from  the  deposit, 
and  not  from  the  commencement  of  the  Jour- 
ney. Thus,  where  goods  bearing  the  con- 
signee's name  and  address  are  delivered  to 
a  railroad  company,  without  agreement  to 
the  conti-ary,  the  delivery  is  equivalent  to  an 
express  order  to  ship  immediately;  and  the 
fact  that  the  consignee  consents  that  they 
may  wait  in  the  freight  hovse  because  the 
company  has  no  car  ready  will  not  relieve  ft 
frpm  liability  as  an  liwurer." 

•I4J  It  has  been  held  that  whether  freight 
has  been  delivered  to  a. common  carrier  so  as 
to.  Of.  its  liability  as  such  is  a  mixed  question 
of  law  and  fact,  and  dellveiy  may  be  shown 
by  proving  that  the  freight  was  sent  to  the 
place  where  the  carrier  was  accustomed  to 
receiving  it,  and  that  notice  was  duly  given 
tb&t  It  was  there  for  transportation.  Elliott 
oa  Railroads,  |  1413.  And  that  the  liability 
of  a  oommon  carrier  begins  with  the  actual 
delivery  to  it,  or  with  such  notification  as, 
under  the  usages  of  business,  constitutes  a 
coostnictlve  delivery.   Id.  K  1443, 1412.   And 


when  the  owner  of  the  goods  bas  done  all  tik 
his  power,  and  all  that  he  is  required  to  dq 
by  his  understanding  with  the  carrier,  or  the 
usages  of  the  business,  to  further  the  ship- 
ment, it  then  becomes  the  duty  of  the  car- 
rier to  do  whaterer  else  is  necessary  to  put 
the  goods  in  transitu,  and  the  delivery  and 
acceptance  will  be  considered  aa  complete 
from  the  time  the  carrier  is  informed  that 
the  goods  are  ready  for  it  (Hutchinson  on 
Carriers,  {  125;  Elliott  on  Railroads,  |  1404; 
Illinois  Central  Ry.  Co.  ▼.  Smyser  ft  Co.,  38- 
111.  364,  87  Am.  Deo.  301),  and  that  no  formal 
acceptance  is  necessary  (Blliott  on  Railroads^ 
{  1404,  and  cases- cited).  It  is  also  held  in. 
Houston,  etc.,  Ry.  Go.  v.  Hodde,  42  Tex.  467, 
that  delivery. is.  a  question  of  fact  for  the 
Jury.  But  in  Qass  et  al.  v.  N.  X.,  etc.,  B.  B. 
Co.,  90  Mass.  220,  96  Am.  Deo.  742,  it  Is  said 
that  delivery,  is  a  question  of  law  where- 
there  is  no  dispute  as  to  the  facts. 

Elr]  A  railroad  company  as  a  cazder  of 
live  stock  Is  obliged,  to  provide  suitable  and. 
necessary  means  and  facilities,  such  as  good 
and  snfllaient.  stock  pens  and  yards  for  re- 
ceiving, loading,  and  unloading  live  stock 
offered  it  foi;  shipment,  and  for  its  delivery 
to  the  consignee,  and  for  stock  unloaded  en 
route  to  b«  fed,  or  on  account  of  dday,  and 
is  liable  for  damiiges  caused  to  said  stock  by 
reason-  of  the  .j^arrier's  failure  to  provide 
such  facilities.  Moore  on  Carriers,  p.  500; 
Covington  Stockyards  Co.  v.  Keith,  139  D.  S.. 
12S,  11  Sup.  Ct  460,  35  U  Ed.  73;  luternation. 
al,  etc.,  a.  Co.  V,  McBae,  82  Tex.  614, 18  S.  W. 
672,  27  Am.,  St.  Rep.  926;  Felnberg  v.  DeU- 
ware,  etc.,  R.  Ck>.,  52  li.  J.  Law,  451,  20  Atl.. 
33;  Hutchinson  on  Carriers,  U  634,  638  (3d 
Ed.> 

[I]  2.  Counsel  for  appellant  in  their  brief 
say :  "If  there  are  cases  lu  the  books  involving- 
Identically  the  sauie  questions  as  are  involved 
in  the  case  at  bar^  -ive  have  been  unable  to 
And  them.",  fhe  statement  of  counsel  as  to- 
tbe  absei)ce  of .  cases  directly  in  point  is 
confirmed  by  our  own  examination  to  the  ex- 
tent that  ,we  find  few,  if  any.  cases  in  which 
the  liability  of  the  connecting  carrier  has 
befn  based  upon  a  delivery  by  the  initial 
carrier,  or  the  consignor,  to  a  stockyard  com- 
pany, a  corporation  separate  and  distinct 
from  the  carriers  or  either  of  them,  and 
whlcti.'was  the  owner, and  in  sole  control  of 
the  pens  and  other  facilities  for  feeding  and 
discharging  shipments  of  live  stock.  There 
are  chses,  however,  which,  from  similarity 
of  conditions  involved,  and  by  analogy,  throw 
some  light  upon  the  subject.  Covington 
Stockyards  Co.  v.  Keith  et  al.,  supra;  K 
Pennsylvania  R.  Co.  v.  Commercial  Bank  of 
Chicago,  123  V.  8.  727,  8  Sup.  Ct.  286,  31  L. 
Ed.  287.  In  the  first  case  the  United  States 
Supreme  Court  by  Harlan,  Justice,  holds  that, 
a  railroad  company  holding  Itself  out  as  a 
carrier  of  live  stock  Is  under  legal  obliga- 
tions arising  out  of  the  nature  of  Its  em- 
ployment to  provide  suitable  and  necessary - 
meatas  and  (acuities  tot  receiving  live  stodc. 
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"offered  to  it  for  shipment  over  Its  road  and' 
'Connections,  as  well  as  for  discharging  snch 
■«tock  after  It  reaches  the  place  to'  which  it 
Is  consigned;  that  such  duty  ^cannot  be  effi-; 
Wently  fnlfllled  In  a  town  or  elty  without 
the  aid  of  yards,  In  which  the  stock  offered 
for  shipment  can  be  received  and  handled 
with  care;  and  that  the  rights  and  obliga- 
tions of  the  parties  are  not  different,  wheth- 
er the  railroad  company  Itself  maintains  the 
stockyards,  ■  or  employs  another  company  or 
corporation  to  supply  the  fatellltlfes  for  re- 
ceiving '  and  delivering  live  stock,  ^hich  the 
railroad  cotapany  -was  Under obli^tions  to 
the  pnbllc  to  furnish. '  ,     ' ''     ',    ' 

Upon  the  question  of  delivery  'the  court, 
at  the  request  of  appellant,  instructed 'tbe 
Jury  that  If  fh*  stockyards  where'  the  sheep 
were  held  prior  to  shipment  "were  not  b^n- 
«d,  controlled,  or  operarted  tiy^  defiftMaht,  and 
'Wiff»  not  furnished  to  ipOaisitlffit  by  defend- 
ant, and  that  said  stock  was  not  accepted 
by  defendant  for  shipment  tiittll  the  cars 
.w«re  furnished  In"whti*h  the' (fUeep  \Vere 
.ioadbd  and  shipped,"  under  the  iaraes,  their 
verdict  must  be  for  the  d^endant;  and  also 
that  mere  delivery  to  the  stockyards  )rt  Den- 
TCff'by  the  Denveri.&.'Bia  Gnmde  Ratli!oBd 
Company  or  its  agent  was  not  delivery',  to 
the.  defendant.  Tbei  evidence' as  Jto  tlte  rela- 
tions between  the  stockyards  or  the  stock- 
yard company  and  tike  carriers  18'  somewhat 
vagne,  but  seems  to  establish  tbd.fact  that 
the  stockyards  was  a  oosimoQ  point  used  by 
railroad  companies  In  Denver. Cor  deU»ery  of 
st9d[,  receipt  of  stock,  «nd  excbBnge  thereof 
between  the  railroads  terminating,  in  Den- 
jfit  and  conneoting  ro«d8  beyond  ttiat  point, 
,and  that  the  pens  and.ebeda  in  said  yards 
.w«ce  used  by  tbe  railroad  compaiUea  for  the 
.feeding  of  stock  in.. transit,  and  it  doea  not. 
appear  that  any  other  pens  or  sheds  or  .facil- 
Itiea  for  loading,,  wnloadlng.  delivering,  or 
!ieoeivln&  watering,  '<»!.  feeding  stock  were 
At  that  time  famiahed  or.  aoppUed  by  such 
carriers  in  the  city  of  Dem«ei  Therefore 
there  appears  to  have  been  competent  evi- 
ileace,  legally  sufficient,  upon  whleb  the  Jvry 
might  find  that  the  pens  In  which  the  stock 
was  kept  were  furnished  by .  the  defendant 
to  plaintiffs,  or  were  by  selection  and  adop- 
tion a  part  of  defendant's  system  for  ship- 
ping live-stock;  and  that  in  accordance  with 
usage  and  customs  of  the  business  at  that 
place  the  sheep  were  delivered  to  and  ac- 
cepted by  the  defendant  for  immediate  ship- 
ment on  the  first  day  of  November. 
.  ll,n  3.  Plaintiffs'  right  to  a.  recovery  can- 
not be  determined  by  tbe  provisions  of  the 
limited  liability  contract,  for  the  reason  that 
tbe  contract  was  not  entered  into,  nor  men- 
tioned, until  the  4th  day  of  November, 
whereas  the  alleged  acts  or  default  of  de- 
fendant by  which  the  injuries  complained  of 
were  caused  occurred  between  the  morning 
■ot  November  Ist  and  the  afternoon  of  No- 
vember 4th  when  tbe  contract  was  signed, 
and  tliere  is  notliing  to  atiow  that  tlia  con- 


tract wis,'  or  was  Ihtended  to'  fce.^relrospei- 
tlve  In  Its  effect,  unless  It  be  paragraph  Zi, 
which  Is  Ineffective  under  the  elrcumstant- 
iss.  Instruction  No.  2,  upon  the  qnestlon  ot 
notice,  seems  to  have  been  a  partial  recog- 
nition by  the  court  of  some  effect  to  be  giv^h 
to  the  Written  bontract.  But,  If  the'giying 
of  that  Instruction  was  error,' such  error 
was  In  favor  of  the  defeiidant.  It, would  be 
unreasonable  to  hold  that  pAwk^aph  1$  6t 
the  contract  had  In'  contemplation  notice  to 
be  given  of  loss  or'  4amiig6  bnstained  prior 
fe)  the  time  the  bontract  was  sign^  The 
provfelons  oif  para^rat)h^21,  waiving  and  i^ 
leasing  all  caus^  Of  action  under  any  prior 
verbal  or  written  contra (Jt;  upon  respectable 
authority,  were"  void,  ^he  Suprem'e  Coiirt 
of  Arkansas  la  Missouri  &  N.  A.^'R-'^Co.  t. 
Sneed,  85.  Ark.  2031  107  S.  W.'1182,  held  that 
it  was  not  errbr  in  the  trlal'court  to  exctqde 
from  the  Jury  that  clause  bf  ,the;  cdntrrtdt 
whlcfi  required"  "plaintiff  to  glv6  "iio^Ice"  of 
damage  befof'e'  l^empval  of  the  stoc^,'"tvhere, 
as  In  the  pres^nt,"cdse,  th'e  damage  (lad  al- 
ready occurred  Wlien  tjie  'contract  "wtia  "exe- 
cuted ;  that.  wWre,  the  dfimage  to  Ihfe  'stock 
occurred  berore  the' .contract  was  .eiitefed 
into,  such  conti;a'ct  had  no  bearing  \ipofi  tlie 
case;  and  that  defendant  had  no  right,  at 
the  time  of  shipment,  to  .Impose  npqn  the 
shipper  a  contract  for '  exempti9n_  from  lia- 
bility for  damages  which,  Ihad  atr'&dy  oc- 
curred, aiid  cited  Rall.wa^  to.  v.  Biirgin,  83 
Ark.  502,  ipi.S-  V^'.  161,  arid  Railway  Co.  y. 
Pearce,  fe2  '^i-k'.  3^,  101  S.  if.  7*),  118  Am. 
St.  Rep.  75,  12  Ann.  Cas.  125,  in  wlilch  \t 
was  held  not  only  that  'a  contract  madp  aft- 
er damage  occurred  had  no  bearing  upon  the 
case,  but  that  a  contract  exempting  the  car- 
rier from  liability  for  damages  which  had 
already  occurred  was  void,  because  unrea- 
sonable and  discriminatory.        ,    ,  _    ■    •.  •, 

[9]  Excluding  the  written  contra'ct' tti^"'^i- 
tal  question  became  one  of  fact,  namely: 
Were  the  sheep  delivered  to  and  accepted 
by  the  defendant  ou  tbe  1st'  d»y  of  'Novem- 
ber for  immediate  shipment?  If  they  were 
so  received,  .tite  shortage  of  cars,  as  well  as 
tlie  relatione  thef«after  existing  between  tbe 
stockyard  company  and  the  defendant,  were 
Immaterial,  as  the  defendant  was  then  charg- 
ed with  ciistddy  and  care  of  the  sto<&,  aiid 
was  liable  for  any  damage  thereto  not  with- 
in the  exceptions  hereinbefore  noted.  The 
question  of  delivery  and  acceptance  v^as  sub- 
mitted to  the  Jury  upon  what  appear  to  be 
appropriate  instmctioiw ;  and  we  cannot  gay 
that  the  evidence  introduced,  viewed  tn  its 
most  favorable  lltibt.  to  plaintiffs, ,  was  In- 
sufficient to  justify  a  finding  in  their  ^avor. 
Therefore. the, verdict  of  the  Jury  in  that  re- 
spect is  binding  upon  this  court .  . .  ) 

[II]  4.  After  verdict,  application  was  npjide 
by  the  defendant  for  a.  new  trial,  on  tb^ 
ground  of  newly  discovered  evidence^  clainir 
ing  that  tiie  written  contract,  of.  ahlpmenr 
nnder  wldch  the  tibaep  were  hauled  by  -thfr 
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.Desvsr  -A.  Rio  Orande  Baijro^d  Company 
.from  Cbama,  ,New  Mexico,  to  Denver,  did 
.not  require  delivery  to  the  defendant,  and 
contained  no  reference  to  Bbipnient  to  any 
point  beyond  Denver,  except  Chicago,  nor 
to  any  shipment  over  defendant's  line;  tbat 
the .  transfer  sheet  from  the  Denver  &  Rio 
Grandfi  Railroad  Company  to  the  defendant 
ah^ws  that  said  transfer  conld  not  have  been 
delivered  to  the  defendant  company  until 
.after  the  sheep  had  been  long  confined  in 
the  pens,  and  the  damage  complained  of  bad 
already  been  sustained.  The  motion  is  sup- 
ported by  affidavits  of  counsel  and  others 
abowing  that  they  had  no  copy  of  the  con- 
tract of  shipment  between  the  Denver  &  Rio 
Grande  Railroad  Company  and  plalntiEFs, 
and  did  not  demand  one  for  the  reason  that 
they  thought  It  was  a  part  of  plalntiEFs*  case, 
and  that  they  were  surprised  in  the  action 
of  the  court  In  giving  instruction  No.  3  to 
the  jury,  enlarging  that  the  Denver  &  Rio 
Grande  Railroad  Company  was  the  agent  of 
plalntiEFs;  that  since  the  trial  counsel  had 
caused  search  to  be  made  among  the  flies 
of  said  company  and  had  fo^nnd  carbon  cop- 
ies of  the  contract  and  transfer  sheet  The 
affidavits  do  not  contain  a  copy  of  the  al- 
leged shipping  contract  with  the  Denver  & 
Rio  Orande  Railroad  Company,  nor  set  forth 
Its  substance.  Therefore,  neither  the  trial 
court  nor  this  court  has  been  informed  as 
to  what  effect,  if  any,  the  written  contract, 
tf  In  evidence,  might  have.  ,  Counsel's  affi- 
davit fails  to  show  diligent  elFort  to  secure 
this  evidence,  which  it  seems  ordinary  cau- 
tion would  have  required  them  to  Investigate 
prior  to  or  during  the  trial.  The  motion 
was  denied,  and  we  see  no  reason  for  hold- 
ing that  in  such  ruling  the  court  abused  its 
discretion. 

The  record  being  free  trim  substantial  er- 
ror, the  Judgment  will  be  affirmed. 


FABIAN  r,  WASATCH  ORCHARD  CO. 

(Saprtme  Court  of  Utah.     Jnly  31.  1912: 
Rehearing  Denied  Aag.  IQ,  iSOX) 

nukVDS,  Statotb  of  (f  188*)— Irvaud  Gon'- 
TBACT— Urjubt  Ehkiohhbkt. 

'^'bere  a  contract  of  employment  was  with- 
.iri  the  statute  of  frauds,  and  therefore  unen- 
forceable, defendant  faa'TinK  accepted  the  bene- 
fit of  plaintifTs  services  for  part  of  the  term 
before  baying  repudiated  the  contract,  plaintiff 
was  entitled  to  recover  the  reasonable  value  of 
the  services  so  rendered  and  accepted,  and  was 
'Bbt  re<tnired  to  sborw  defendant's  profit  or  gain 
•a  the  result  of  sneh  aervices,  in  order  to  show 
nnjv^t  -enricbineat. 

.  [Ed.  Note.— For  other  cases,  see  Frauds,  Stat- 
ute of,  Cent.  r«g.  If  827-833;  Dec  Dig.  | 
Xoo.   1 

Appeal  from  District  Conrt,  Salt  Lake 
County;  Geo.  6.  Armstrong,  Jtidge. 

Action'  by  Ferd  3.  Fabian  against-  the 
Wasatch  Orchard  Company.  Judgment  for 
plaintiff,  and  defendant  appeals.     Affirmed. 


inckson,;E:nis,  Ellis  As  Schn1der<  of  Salt 
Lake  City,  for  appellant  Day,  Hoppaugh 
&  Fabian,  of  Salt  Lake  City,  for  respondent. 

.  STRAUP,  J.  The  complaint  is  la  two 
counts.  One  that  the  plaintiff,  a  merclian- 
dise  broker,  rendered  services  for  tlte  de- 
fendant, .  a  Utah  corporation  engaged  In 
canning  and  selling  fruits  and  vegetables. 
In  advertising,  introducing,  and  selling  Its 
products  In  Eastern  markets,  in  considera- 
tion of  which  it,  by  a  written  agreement, 
agreed  to  give  the  plAlntlET  the  exclusive 
right  for  three  years  to  sell,  as  a  broker, 
all  its  manufactured  products  in  the  state 
of  Utah  and  In  southern  Idaho,  for  which 
the  plaintifF  was  to  have  a  brokerage  of 
2%  per,  cent  of  the  amooat  of  all  sales 
made-  by  him  or  by  others  in  such  territory 
daring  such  tim&  In  the  second  count,  it  is 
alleged  that  the  plaintiff,  at  the  instance 
and  request  of  defendant,  rendered  services 
for  it  in  advertising,  introducing,  and  sell- 
ing its  products  in  Eastern  markets,  and 
there  creating  a  market  for  Its  prodncts, 
wliich  services  were  reasonably  worth  tlie 
anm  of  98,000: 

The  case  was  tried  to  the  oonrt,  trithoat 
a  Jury.  The  court  found:  That  the  defend- 
ant had  Invested  a  considerable  sum  of  mon- 
ey In  growing  asparagus  for  canning  pur- 
poses, and  that  the  asparagus  plants  had 
reached  a  stage  ^here  they  would  be  pro- 
ducing in  considerable  quantitlea  That  the 
defendant  was  heavily  in  debt  and  In 
straightened  flnanotal  circumstances.  Tliat 
it  had  a  large  '^antity  of  such  product  on 
band,  bnt  had  no  -  market  or  outlet  for  it. 
That  ft  desired  to' contert  the  products  Into 
cash,  regardless  of  the  profit  from  the  sales 
thereof,  and  to  create  a  market  therefor  In 
Basteni  cities,  especially  in  Kansas  City. 
St  Louis,  Oindnnati,  Chicago,  Pittsburgh. 
Boston,  New  ¥ork,  atid  Philadelphia,  and  to 
advertise  and  introduce  its  prodncts  in  such 
markets.  Ttmt  thereupon  the  plalntltf,  a 
merchant  broker  at  Salt  Lake  City,  at  the 
solicitation  and  request  of  the  general  man- 
ager of  the  defendant,  and  for  and  on  its 
behalf,  visited  such  cities  and  there  adver- 
tised the  defendant's  products,  and  devoted 
time  and  Mrvlces  In  introducing  them  and 
in  creating  a  market  for  them,  and  solicited 
and  obtained  orders  amounting,  at  the  prices 
fixed  for  the  products,  to  the  aggregate  sum 
of  between  ^,000  ,and  $35,000.  That  the 
defendant  accepted  the  benefit  of  such  aerr- 
ices,  and,  to  the  e:i^tenf  qit  its  capacity,  filled 
such  orders  to  the  amoniit  of  at  least  (IS.- 
000,  and  that  the  reasonable  value  of  plain- 
tlET's  services  was  $2,300. 

The  court  further  found  that  In  consid- 
eration of  the  services  to  be  rendered,  the 
defendant's  general  manager  orally  agreed 
to  give  plaintiff  for  three  years  the  excla- 
sive  tight  to  sell  the  defendant's  prodncts 
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.In  tJUb  aad  .Soatbera  Idabo,  and  to  give 
him  £%  Iter  nmut.  coouuia^n  oIaU  sales 
made  In  ..Buch  lievrltoty  during  sHCh  tims, 
either  by  ■  himself  or  others..  Ike  oral  con- 
tract was  made  a.boa(!  the  18th.  day  of  April, 

1909.  The  services  rendered  hy  j)laintur, 
.avd.farvyihlch  compenvatlon  is  sought,  i^ere 
rendered  by  blm  between  that  day.aqd  the 
23d  day  of  May  of  that  year.  Tbei  contract 
was  reduced  -to  writing  .in .  DecombWi  1909, 
and  waq  slgned.and  delivered  in  t^ie;  napae 
of  the  defendant  and-by  the  person  purport- 
ing to  act  as  Its  seqeral  manager,  the  same 
person  who  made  the  oral  contract  with 
the  plaintiff.  The  court  foujod  that  the  per- 
son .80  actipg  was  the  defendant's  general 
sa^miger  w|ie|i.  the  oral  contract  was  made, 
apd  that  he  then  had  .  authority  to  make 
*pcb  a. contract,  but  that  when  the  written 
contract  was   made   he  then   was   not  its 

.general  manager,  ^nd  w^  not  In  Its  employ, 
he  having  theretofore  left  it,  and  hence 
found  that;  the  written  contract  was  unau- 
thorized, and  was  not  the  defendant's  con- 
tract Th«>  d^endant,  after  the  rendition 
.of  the  services^  repudiated  the  contract, .  no- 
tified the  plalntlEF  to  that  effect,  and  refused 
-to  ratify,  confirm,  or  approve  it,  or  to  be 
bound  by  it.  The  court  also  found  that  the 
oral  contract,  though  made  by  an  authorize 
Ag^nt  of,.,  the  defendant,  neTertheless.  was 
■mncjuforceaU^,  because,  by  its  terms  it  woa 
not  to  be  performed,  within  one  year,  and 
was  therefore  within  the  statute  of  frauds. 
Tlie  court  further  found .  tttat  In  January, 

1910,  the  defendant  dlscpntinued  the  busi- 
ness of  c^nnli^ .  fruits  -  and  vegetables,  and 
in  the  spring  ^f  that  year  spld.aj^  disposed 
of  its  business. 

.  Up^n  the  findings,  and  in  response  to  the 
second  count  of  the  complaint,  tiie  court 
rendered  Judgment  in  favor  of  the  .plaiqtlfl 
for  the  sum  of  $2,300,  the  reaspnabfe  value 
of  the  servloes  rendered  by  the.  pla^tlfC  and 
received  and  accepited  by  the  defendant 
From  the  Judgment,  the  defendant  appeals. 

In.  its  brief  it  stat^  the  iHroposition  for 
fionalderation  to  be:  "There  .Is  but  one  qu^s- 
tioB  in.thk  case,  and  that  is:  Was  the  de- 
fendant (enriched  in  any  manner  by  the  part 
perf ormafice'  of  .the  oral  contract,  which  was 
within '.^liestatpte,  of  frauds,  and  wtu^t  wa^ 
tlie  value  of  that  «irichment?%  In  other 
words,,. V^at  was  th«  value  of , the  benefits 
received  bj, '  the  defendant  from'  Vtf&  part 
performance  ^f  the  oral  contract  by  th^ 
plaintiff?"     ,    /  . 

,,  ^t^  parties  a,gree  that  the  law  on  the 
subject. is  a^  stated  in  .Browne  on  Statute  of 
Frauds,  (5th  Ed.)  |  U8a<  that  ,"the  rulej  that, 
where  que  person  pays  money,  or  performs 
services  for  another  upon  a  contract  void 
nnder  the  statute  of  frauds,  be  may  recover 
the  mpnefr  npon  a  cout^  .for  money  paid,  or 
recover  "for  the  services  upon  a  quantum 
meruit,  applies  only  to  cases  where  the  de- 
fendant had  received  and  holds  the  money 


paid  «r  the  benefit  of  the  services  rendeired ," 
and,  as  stated  in  29  Am.  h.  B.  Ency.  Law 
■(2d  Fid.)  /p.  ,838,  that,  "altjhougb  part  per- 
formance by  one  of  the  parties  to  a  contract 
within  tbe  statute  of  fnands  wiU  not,  at 
law,  entitle  such  party  to  recover. upon  tbe 
.contract  Itself,  he  may  iteverthelesa- ,reeov«r 
for  money  paid  by  him,  or  property  deliv- 
ered, i  er  services  rendered,  in  accordance 
with  and  upon  the.  faith  ot  the.  contraict 
The  law  .  ^111 1  raise  an  Implied  promise)  on 
the jtart  of  the.  other  party  to  pay  for  what 
'has :  been  done  in  the  way  of.  part  perform- 
ance. But  this  right  to  recover  is  not  ab- 
:9olute.  The  plalntifT  is  entitled  to  com- 
pensation only  imder  such  drcqmstances  as 
would  warrant  a  recovery  in  case  there  was 
no  express  contract;  and  hence  it  must  9S- 
pear  that  the.  defendant  has  actually,. receiv- 
ed, or  will  receive^  isoaoje.. benefit  from,  the 
acts  .of  part  performance.  It  is  immaterial 
that  the  plalutiC  may  have  suffered  a  loss, 
because  be  Is  unajjle.  tcjj.^enforce  the  contract." 

But.  the  defendant  .asaerts  that -under  the 
facta  found  by  the  court  the  "benefits"  re- 
ceived by  ttie  defend^ant  c^i^tot  be  measured 
by  ascertaining  and  determlnli^g  the  reason- 
able value  of  tlie  qervioas  resfiered  by  plaln- 
tifT, and  accepted  ^nd,  received  by  .the  de- 
fendant but  by  ascertaining  and  determin- 
ing whether  the  services  resulted  to  the  de- 
f«Klant's  profit  or  gain,  whether  it  "was  en- 
riched" thereby,  aqd,  if  so,  "what  was  the 
value  of  tiiat  enrichment?"  Hence  it  urges 
that  the  court  erred  in  permitting  the  plain- 
tiff to  proye  the  reasonable  value  of  the 
services,,  and  in  giving  the  plaintiff  a  Judg- 
ment for  the  sum  of  $2,300,  the  foqnd  rea- 
sonable value  thereof,  and  further  assails 
the  Judgment  for  the  reason,  as.  contended  by 
it  that  the  products  sold  by  It  in  the  E^at- 
ern  m^^I'^a  on  the  orders  solicited  and  pro- 
cured by  the  plaintiff  were  sold  for  less  than 
cost  of  manufacturing  them,  and  were  there- 
fore sold,  not  to  the  defendant's  itfoflt  or 
gain,  but  to  its  Iqfs ;  and  hence  tbe  defend- 
ant received  no  "benefit"  from  the  services 
rendered  by  the  plaintiff  and  i^c^pepted  and 
received  by  it 

It  is  not  contended  that  the  services  ren- 
dered by  the  plaintiff,  or  the  orders  obtained 
by  him,  were  mot  rendered,  or- obtained  in 
accordance  with  the  contract  No  such  claim 
is  made.  'The  claim  made  is  tl^at  the  de- 
fendant did  not 'profit,  "was  not  enriched," 
by  the  transaction..  The  defendant's  con- 
.tentipn  leads  to  this:  If  A  should  orally  em- 
ploy B  for  a- period  «f  three  years  to  do  .the 
labor  In  the  manufacture  of  100,000  brick 
(fsspming  such  a  cpntract.tO;  be  within  the 
statute. of  fraud^V/and  if  B,  .()n  the. faith  of 
9Jid  lo.-accordaDce  w)th  the  contract  should, 
within  the  fi;;st' nhjke. mpnth^,  Aw^e.and  pro- 
duce. 20,000,  which  were  received,  aqd  ac- 
cepted by  A,  and  A  should  then  repudiate 
the  contract  and  refuse  to  longer  engage  B's 
services,  B  could  not  recover  the  reasonable 
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valde  of  the  services  on  a  quantum  inemlt, 
tmi  to  entitle  him  to  recover  It  would  be  ee- 
sential'  for  blm  to  diow  that  the  market 
▼alae  of  the  hrlck  80  made  by  him  and  re- 
'«eiTied  by  A  was  more'tha:n  the  cost  of  man- 
nfaetiire;  •  dtherwlsie  A  received  no  "benieflt" 
■from  '6*8  servieeB:  Or,  If  A  should  onUly 
employ  B  to'  wotk  on  his  farm  for  a  tetm  of 
three  years  and-  agree  'to  gfve  htm  10  acres 
of  land  at  the  end  of  that  period,'  aerd  If  B, 
'On  the  fklth  of  the  contract,  should'  \tork, 
nine  iinonths  od  tb^  faita  for  A'  In  tilliifg  the 
Boll,  sowing  griiln,.  aafld  Wapine'cPopSiAnd  'A 
shottid  then'rep'ildlBte  th6  cbntracf  and -'re- 
fuse to  longer  engage  B's  servli^es,  again  B 
«ould  not  're<*ote^  the  Maiohafble '  value  of 
his  sferrlces;  'and  If  It  were  liiade  to  appear 
that  beiJaUse-  of  drought  or  a  falHng'  markM, 
or  othet  causes  not  due  to  his  ri*gllgbn(?e  or 
'•willfulness,  the  'nfftrtitet  prlcft  of  the  prWncts 
^as  less  than  tie  Mat  of  pirpducllon,  thea  A 
received  no  benefit  froni  B's  servlbes, '  and 
the  latter  could  not  te^ov6r  froin  thefbrmer. 
*  •  We  think  appsniAt'i  notion  of '■what  is 
meant  by  "benefit,*'  a*  the  terni  Is  •dsed  by 
text-wHtetS  And  cSuirts-,  and  applied  in- cases 
of  the  naturt'-  tinder  'consideration,  te  not 
borne  out  by  the  authorities.  The  texts  and 
<»se8  cited  by  it  do  not  support  its  conten- 
tion. DOWUhg  v.'McKenney,  124  Mass.  478, 
is  cited.  There  A  orally  agreed  to  conviy 
land  to'  B,  and  to  take -In  exchange 'or  pg^- 
ment  Ji  monument 'to  bti  made  By  'B:-  B 
finished  the  monument  aiid'tend^re^  it  'With 
the  nioney;  but  A  fefased' t6  re<!e<+e' the 
moutilnent,  and  refused  to  convey.  •  Therie 
A  did  not  receive  or  accept' -the  monuniAnt. 
Kb  aid  not'  *e<!«ilve  brnecept  the  'fruits  of 
B's  services,  ind  hence  received  no  benefit. 
Had  he'  re<S^iv6d  and  accepted  thie'  nionumeht 
and  thai  re^udtated  the  contract'  and  re- 
fused to  convey,  then;  clearty;  B  would  have 
■been  entitled  'to  recover  the  reasoriable  value 
of  the  monument  so  delivered  to  and  accept- 
ed by  A.  The  case  in  no  wise  mtikes  against 
that  doctrine, 'and  falls  within  the  rule  stated 
In  20  Cyc'  299  tHat,  "where  services  are  ren- 
dered t>n  an  a^tement  which  is  void  by  the 
statute,  an  action  will  lie  on  the  hnplled 
promise  to  pAy  foT-  such  services;  but  the 
promise  1*  implied,  not' from  the  services 
alone,  but  ffo'm  the  benefit  to  defendant  as 
well,  and  If  defendant  has  received  no  bene- 
fit, as,  for  instance,  where  work  has  been 
performed  on  a  chattel  which  is  never  de- 
livered, there  can  be  no  recovery."  To'  that 
effect  is  also  the' dted  case  of  Banker  V. 
Hendersbn,  58  T*.  J.  Law,  26,  82  Atl.  700. 

We  are  albo  tbferred  to  Hienrlkson  t.  Heti- 
rikson,  143  WIS.' 314,  127  'N.  W.  963,  33  Ij.  R. 
A.  (N.  S.)  '634.  That  wai<  an  action  to  en- 
force speWfi*'  performance  of  an  oral  con- 
tract to'<!onvey  real  e^flte  upon  performance 
by  the  purchaser  and  the  making  of  valuable 


pennan^t  ImprovMnebts  tm  Ibi  land  by  hlnL 
The  Mwer  court  dMled  and  the  appellate 
court  granted  specific  performance  of  the 
conti^act  The  case  is  not  in  9oint,  and  does 
not  decide  ahything  in  support  of  the  ap- 
pellant here. 

Bristol  f.  SnttOB,  115  Mich.  3ffl5,  78  N.  W. 
404,  lS"ahK>  cited.  There  a  minor  was  eman- 
cipated and  left  -Uoine^  Shortly  afterwards 
Ms  uilcie  Agreed  td  give  him  $1,000  if  he 
wduld '  rfettim  home  and  remain  with  and 
asstert;  his  father  on  tbe  father's  farm  until 
he  Should  Attain  his  majority.  The  minor 
cbified  out  the  igree'ment.  It  whs  held  that, 
the  contract  being  within  the  statute  of 
frtitids,  the  approval  by 'the  uncle  of  the 
minor's 'conduct  was  iiot  such  a  subsequent 
art  as  to 'create  in ' dWi^itldn  to  pay;  arid 
that,  sinbe  thfe  uncle'  had  derived  no  benefit 
from  the  plaihtlif's' labor,  the  contract  was 
void.  This  cMHe  also  falls  within  the  role 
stated  in 'DoWlJn^  v.  MtJKenney,  supra,  and 
in  no  way  ^uiiporfcs  the  defendant's  conten- 
tion.        '         '  '   •■    ■ 

It  is  unnecessary  to  revl«rt('  in  detail  all 
the  cases  cited  by  appellant  An  examina- 
tion Of  them  will  show  that  they  do  not 
Support  an^  such  doctrine  as  IS  contended 
for  by  If  We  think  the  well^stabllshed  rule 
'is  tha't,  where  one  who,  not  in  defhnlt,  on 
faith  of  and  In  accordance  With  a  contract 
unfenforceable  because'  withlh  'tJie  statute  of 
'frauds,  but  not  malum  prohibitum  rior  'malndi 
in  se,  has,  in  purstiaiice  of  the  contract,  ren- 
dered s'er+lceS  for  the'  adversary  party,  who, 
with  knowledge  or  acqulescencie,' accepted 
thfem  and  received  the  benefit  of  them  and 
repudiatM' the  eontracti  he  way  recover  on 
a  quantum  meruit  the  reasonable  value  there- 
of^twt  the  profit  or'  gain  resulting  to  the 
adversilry  party  by  reason  of  the  transaction, 
nor  the '  loss  su'B^ered  or  sustained  by  the 
other,  'but  compensation  for  the  reasonable 
valii^  Of  the  services  rendered  by  the  one 
and'  accepted  and  received  by.  the  other. 
Page  on  Contracts,  c.  74;  Vickery  v.  Ritchie, 
202  Mass.  247,  88  N.  B.  835,  26  L.  R.  A.  (N. 
S.)  810;  Stoiifs  Adm'r  V.  Royston  (Ky.)  107 
s;  W.  785;  Cozad  v.  Elani,  115  Mo.  App. 
136,  91  S.  W.  434;  Appeal  of  Hull  v.  Thomas, 
82  Conn.  647,  74  Atl.  925;  Wojann  v.  Natl 
Union  Bank,  144  Wis.  646,  129  N.  W.  1068; 
Jackson  v,  Stearns,  58  Or.  57,  Jl$  Pac.  50; 
Patten  v.  Hicks,  43  Cal.  809 ;  lipham  v. 
Osborne,  20  Ner.'ieS,  18  Pac.  881;  Snyder 
V.  Neai,  129  Mich.  '692,  89  N.  W.  588 ;  Werre 
T.  Thresher  Co.  (S.  D.)  131  N.  W.  721. 

We  'see  not'hing  in  apjiellant's  cases  which 
makes  against  this.  On  this  theory  the  case 
was  tried  and  the  Judgment  rendered.  We 
think  It  should  be  affirmed,'  with  costs.  It 
Is  80  'orderfed. 

FkrCKj  C.  J.,  and  McCARTY,  J.,  concnr. 
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GAULAHAN  r-  SAM?  LA^E  CITY., 
(Supreme  Couit  of  Utah.    June  21,  1912.) 

1.  Courts  {|'92«)—D«jHrto»— "Dictum.'' 

A  "dictum!*  is  an  lOpibion;  expressed  by  the 
court,  which,  not  beinf  necessarily  involred  in 
the  action,  lacks  the' force  of  an  adjudication 
(quoting  3  Words  A  Phrtsfes,  2051). 

[Ed.  Note;-i-FiBr  otter  'cAse^.  '-se^  Courts, 
Ctet.  Dig.  {385;  'Deo.  Big.  {^2.*} 

2;  MuKioiPAL'OdfttoBA'rtoiNS "(f  751*)— Toiii 

— iMt)£I>EI9D!E:tl .  C'OIiTBaOTafB.^IiIABII.ITT. 

Where  th^  >york  required, by :«  street  pav- 
ing contract  was.  pu^  as  to  necessitate  constant 
buperrlaion  witt'  ^•eEetence,.  not  only  to  the 
preparation,  but  to  the  laying  6t  the  materials, 
that  the  contract  iMrovidcd  that  tlie  dty  should 
have  authority  to  inspect  the  work,  order. nec- 
essary.  changes,  and  r^qui^.  the  contractor  to 
^iscba^ge'  aU^  inconlpetent  or  disobedient  em- 
ployf,  etc.,  did  not'cohfer  on  the  city  any  right 
to  interfere  rwith  the  inethodS'  the  aontractor 
employed  to  4o,tlt^.wQr)(,  or  ,to  do  more  than 
see  that  it  was  properly  executed;  and.  the  con- 
tractor was  an  ihdej;>endent  contractor,  and  not 
tbe  aervant  ofthf  city,  which  was  not  there- 
fore UahlQ  fiiMi  itgnries  to  the  property  of  third 
I>ensqn«  by. the  c^ntiactor'.B  allege^  negligence. 
[Ed.  Note.-rEV)r  •  other  case's,'  see  Municipal 
Corporations,  (Teiit. Dig.  ii  16S0-1S82;  Dec 
Dig.  i  761.rF  " 

.  Appeal  frpm  District  Court,  .Salt  Lake 
(jtountyj:  Gepr£«  Q.Arinstroug;  Judge.,  ,  .  , 
Action  by.,I^,  B...,O^U*han  agaln^lf 'Salt 
h^^jQlfy^.a.  municipal,  corporation.  ..Jud^r 
vp^nt  Joi^  defendantjri ^nd, pla)iat;lfl  appea^, 
Afflrmfid,  .,  ,  ,.- 

S.  P.  AruMtfODg,  of  Sale  Lak«  OU7;  for  np^ 
pelUint.  H.  J.'DlnlDay  «ad  P.  J.  Daly,  botb 
of  Salt  Lake  dty,  toi  reBpondent.   .  i<    "   ': 

FRICE,  O.  -Jv  Appellaait  t)C6ugbt  this,  ac- 
tion' agauMt'Sdlt  ILalife  City,  tixe  KBpondent, 
to  recover.  dbnlagtK  '  The.  material  aUegai 
tlona  ef  the  oomplaliit  axe  as  follanrs]'  '^Xhat 
tbe  dty  aoBtm«ted  wltbi  P.  J.>  Moi^n  to-  grade 
and  pave  Fifth  ^East  street;  ttot '  oh  and 
before  May. '36,.  1908,  'said'  Moran  plowed  up 
said  Fifth  East,  street  aloug  the  eaatiside  'of 
the.  bloeta  IB'  wblcb  plalntifE'si  botase.  Ib:  sit- 
Aated;  that  the'elty  neglf gently  suffered  bim 
to  tbrow  andiisave  In.  the  open  gutter  on 
the  west  side  of  the  street  earth. and' thb- 
bish,  thereby  (Aatructing  tbe  gutter  so  that 
it' was  not  capable  of  cai^ibg  off  the  water, 
and  negl^eatly  permitted- said  oonditldn'  to 
naniiln  during  the  .night  oftMasr  25th  .and 
nioming  iof  May  aatb;  thaten  Stdd  nigbt 
there  was  a  rainfall  causing  a  large  .flow  of 
water  down  said  gdttcar  that  was  Averted  by 
said  obstructioo' «r4x>  plaintifTs  property,  in* 
to  his  ceUat,  damaging  his  house."  Respond-' 
ent  denied  all  negligence  and  averred  that 
the'  damages,  if  anXk  were' caused  by  an  act 
of  Ood. 

At  tbe  trial  it  was  iqade  to  appear  that  on 
tlie  4tb  day  of  Bfay,  1908^  respondent  entered 
into -'a'  contract  with:  the  P.  J.  Moran  m&x- 
tloned  in  the  complaint  wbereby  he  agreed  to 
pave 'with  asphalt  and  concrete' a'  roadway 
08  feet  wide  o«  Fifth- 'East  street  between. 


rSbtatb-Uesvtei.and  Xblfd  South  streets  in 
Salt  Lalie  (Stty; .  tbatby  the  terms  of  said 
contract  be  a^eed  to  "execute  all  of  the  said 
named  work  In  a  good,  substantial,  and 
workmanlike  manner,  and  to  fucnish  all  the 
materials  and  all  tbe  tools  and  labor. necee- 
aaxy  to  properly  perform  and  complete  tbe 
work  ready  for  ime  In  stirict  aocco'dance  with 
tbe  'attaobed  q>eciflcatlons."  .  Tbe .  eontraet 
also  contained :  other  provision!  'wbiidi  appeU 
lant  deems  material  and  which  in  substaiuM 
ate  aa  follows:  •-  That  tbe  'contractor  shall 
make  and  maintain  sufficient  guards  and  bar* 
rjfcades  and  do  an  things. to. prevent  ''acci- 
dent or  loss  otCany  kind";  tbatrwhenever  tbe 
contractor  is  -  not  present  rat  tbe  work,  aa4 
at.  such  time  instructions,  beicome  necessary 
tbe  board  :ofpubU<;.work4ipr,. tbe  city  engi- 
neer jnay  give  the-  neoessRry  orders  to  tbB 
supeoilitendent  qr  foreman  1I9  charge  of  the 
woBk;,rthat  any  .woi^  which  is  defectiv^y 
done  shall;  be  removed,  by  tbe  contneictor 
wbeneT!er  directed  to  do  so, by  .tbe.  board 
aforesaid;, :  that  the: ooatractov ,  shall  employ 
suitable  mechanics  and  H  any  person  >  em'^ 
p^yed.by.:bim  yi  incompetent,^  dlaosderly,  or 
disobedjeat  to  tbie,. board,  of  public  works  or 
to  the  city  q^gineeir,  suc^  Pfi^8{)>n  shall  ^e 
dlscl^i^rgsd  by:  tbe  ;COQt;ractor  UP<PA  request 
U^isaidj  board,  ojT.^nglnee^;  that,, tbe  con- 
tactor ;Bball  QooMuepce  worl^,:at  such  plac^ 
f^s, he,  n^ay  b^ ,,dlrjected  ^04 .sbjill,  icouforn^ itOi 
such  d^i'ectlons  ss,t,i^e,,bqard'ifbaU  give  wlt^ 
ree«)f(?f,:t9,  tbe^  ordef,  and  jt^e  in  vr^icb  dl,f.i 
f^req^  P4Lrt^,.9Jt  tl^cyrork  fibaU  be  dons;  that 
the  cfliPtKftctorijSf^U,  comply,  Vltb  the,,ordl,- 
aawe?  p£  the.,9it5r.dp.,so|  f^.f^s  they,  may  a^C-s 
feet  hls.i^pogp^ojf^  i^-thi^  dl^^^^Wv  or  traqs,- 
por^tlq^  91;  t4o,.^f^tei}Li^  at)4  j^bal^  ,assume 
all  liability,  and  he  agrees  to  lij^demf^y.  the 
dty,A^^8tifll,;ifW,ftr  flaujagetbJat  may^be 
opc^opied  by  tijB.d^lpg,  of  the  work  cont?nj»-| 
p^,ted.  by  tbe;fpjjtv»«t.  AM^WaiJtla  cou;i8ei 
als9  inti'oduced  JUp  {ef^i'd^pce  e^T^f^}  ^^^  ;0rdl7 
uauc^a,  and  .l^aa , luporpoiat^^  then^,.lnto  the 
biUof  ex,<^.Ptionsl,,  Aa  y?e,.,vieW/.tbe  casie, 
tljieae.  .ordinances  wero  not  intended  l;o  have, 
and  dQ'.not>^ay;e,  uiy,  effect,  upou  the,  case 
ope,  .way  or  the.  ot^^.r,..  We  .sl^U  therefore 
nof  refer  to.tb^i^.&ifi.bj*'.,,    J.,.. 

At  the  ti'ia^  .it.  was.qiade  .to  appear  that 
the  ditch,  or,  g;u|l,t^r  i^^f erred  to  la  appellant's 
conypialpt.was  ^ofiif  di^pee  outside  of  that 
portion  of  the  street  which  -wt^  being,  .pre- 
pared for  paying.^n^.wblc^  vcfs  .to  be  pav- 
ed tmder  the'  cpntract ,  referri^  to;  .,tbat  In 
turning  the  teams  in  sqr&pin^.,the  dirt  in 
that  .'portion  of  the  street  which  was  being 
prejMtr^  for  pavlpg,  the  witnesses  assumed, 
rather  than  stated  it  to  be  so,  tbat,  on.  the 
day  prcjcedlng  ,tb^  nigbt  on  which  tbe  injury 
complaiUied,,Qf  .qccurrod,  .sonie,  of  tbe  loose 
dirt  was  scraped  sopie,  distance  outside  of 
tbe  plowed  portion  at  the,  street'  and  was 
either  scraped  into  the  ditch  or  gutter,  ok 
left  so  near  It;  that  cucb  dirt  was  washed 
Into  tiie  dltdi  by  tber  flood  which  came  down 
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the  street  and  gntfer  on  the  night  aforashid; 
that  the  flood  was  due  to  what,  for  this 
locality,  the  witnesses  said  was  an  extraordi- 
nary and  unusual  rain-storni;  that  the  ditch 
or  gutter  In  question  had  always  thereto- 
fore been  of  sntScient  capacity  to  carry  off 
flood  waters;  that  in  paving  the  street  the 
contractor  was  required  to  construct  con- 
crete or  cement  gutters  on  either  side  of  the 
60-foot  strip  and  to  connect  the  same  with 
a  concrete  or  cement  curbing  which  extended 
some  distance  a.bov4  the  bottom  of  the-  gut- 
ter; that  the  gutter  or  ditch  referred  to  in 
the  complaint  was  some  distance  away  from 
the  gutter  and  CHrbing  aforesaid;  that  It  was 
not  necessary  that  the  contractor  Should  in-' 
terfere  with  or  come  In  contact  with -the 
ditch  or  gutter  In  qnestlem,  and  It  was  not 
contemplated  by  the  oontmct  that  hft  shovid 
or  was  required  to  disturb  the  same  In  any 
wiay.  ^ere  was  oo  evidence  that  any  eity 
olBcial'Or  employe'  knew  or  was  apprised  of 
ibe  fact  that  the'contractor  was  scralptng  dirt 
IntO'  OF  nea^  the  dit«h  or  gutter  In  questton, 
If;  'indeed,'  snCh  wds  the  case. 

For  the  purposes  of  this  d^dslcin  we  shall 
assume  that  the  dirt  waa  placed  Into  or 
near  the  gutter:  afoi«Bald  by  the  contm<<toT. 

Appellant  alto  showed  that  there  ymtr  tt 
culvert  over  the  ditch  which  was  used  by  the! 
resideuts  on  (!he  west  side  -of  th6  street  as-  a' 
driveway;  to  reach  thWr  homeis  with  teams 
and  Wagons;  that  the  'flood  waters  'Whsfaed 
the  dirt  and  -debrte  'So'mx  the  ditch,  and  the 
same  lodged  against  the  'culvert  albresaid 
and  filled  up  the^  ditch  at  that  point  tto'that 
the  water  was  turned  to  the  west  and  flowed 
onto  thie' premises  and  into  the  hasement  ot 
appellant's  home  knd  caused  the  damages 
complained  of .    ■  ' 

After  Substantially  'provTbg  the  for^oihg 
facts,  appellant  rested  his  case,  and  respond- 
ent's Munsel  Interposed  a  mbtlon  for  a  non- 
suit  upon  various  grounds,  one  of  which  was 
that  from  the  'tmdfsputed  facts  before  the 
court  It  was  clearly  made  to  appear  that 
Mr.  Moran  was  an  independent  contractor, 
and  that  under  the  facts  as  aforesaid  re- 
spondent was  not  responsible  for  bis  lAegll- 
gent  acts  which  It  Is  claimed  caused  the  In- 
Jury  and  damages  to  appellant's  property. 
The  court  sustained  the  motloh  upon  the 
ground  stated  and  ^tered  jud^ent  dismiss- 
ing the  action^ 

The  only  questions'  for  determination  are: 

(1)  'Whether  Moran, '  under  the  contract  in 
question,  was  an  Independent  contractor;  and 

(2)  It  so,  whether,  under  thfe  undisputed 
facts,  his  acts  were  such  for  which  respond- 
ent was,  neverthelffis,  responsible; 

Appellant  contedded  in  the  trial  court,  and 
now  asserts,  that  M6Tan  was  not  an  inde- 
pendent contra<H:or,  and  that  respondent  is 
liaMe  -fot  his  acts  of  commission  as  well  as 
omission 'tai  ease  such  acts  or  Amissions  oon-- 
stituted  negligence,'  'From' the  loplnion  of 
the  trial  court,  wMeb.  1*  la  tHe  Decord,  It. 
seems  it  encountered  soi^e  difficulty  in  de- 


termining whether,  under  the  terms  of  the 
contract  In^  question  and  the  undisputed 
facts,  Moran  was  an  inddpendent  contractor, 
and,  If  so,  wbethegr,  notwithstanding  that  fact, 
the  acts  complained  of  -  were,  nevertheless. 
Such  as  would  make  respondent  liable  there- 
for. In  referring  to  the,  authprlties,  and  es- 
pecially to  a  case  decided  by  this  court  en- 
titled Morris  v.  Salt  J-Bke  City.  35  UUh, 
474,  101  Pac.  373,  the. trial  court,  In  Ian- 
guage  perhaps  more  forceful  than  elegant, 
expressed  himself  thus:  "Now,  the  court 
has  been  over  every  one  of  these  afithorltles 
that  have  been 'cited,  and  while  that  Mor- 
ris Oase  don't  decide,  in  my  judgment,  any- 
thing about  what  an  independent  contractor 
Is.  they  Just  slide  around  tht^t  In  that  deci- 
sion, by  conceding  It  and  then  go  ahead  and 
decide  something  else:"  'While  the  court.  In 
his  statement;  departs  somewhat  from  the 
ordinary  rules  of  English  grammar,  yet  we 
have  foupd  no  difllculty  In  determining  his 
meaning.  Nor  did  the  eourt  Intend 'to<  leave 
us  in  donbt  with  respect  tof  the  ground  up- 
on which  his  dc<^sioh  .^'ba^d,  as  api>ears 
from  tfie  concluding  portion  of  the  aforesaid 
opinion,  which  reads  as  follows:  "If  I  tiave 
not  covered  thepidlnts-cbu^l-have'ln  mind, 
I  am  willing  to  go  on' 'and  cover  them.  I 
^arit  to  give  sufflctent  Yeasons  for 'my  ruling 
to  the  Supreme  Odurt  Won't  think  t  am  at- 
tempting to  avoid '  gtviag-  a  reason  In  any 
of  these  cases."  No  doubt  the  court  'desired 
to  malte  thb  point  he  passed,  do  so  clear  that 
tlila  CQurt  ooutd  not  again  "slide  around" 
it  without  seeing  tt..  This  is,  however,  not 
the  first  time  that  we  have  discovered  either 
expreiased.or  iMt>tted 'oriticisma  contamed  In 
theroUnsB  made  hy  tb«-JxlBl.  courts  during 
the  «our8e  o£»  trial  In  whidi  It  was  intend- 
ed tit  latarithat  this  oourt  aometimea  fails 
to  .decide  the  point  upon  which  an  opinion 
Is  desired  by  them,  or,  if  detiMed,  la,  never- 
theless, contrary  to  their  views.  'Whether 
such  CElttcisms  are  well  founded  or  not  Is  not 
for  us  to  determine.  We  feel  constrained  to 
say,  however,  in  this  behalf,  that  we,  and 
not  the  trial  courts,,  must  aasame  the  respon- 
slbiUt)r  of  determining  wfaether  a  question 
that  is  raised  in  a  given  oase  Is  sn<di  as  is 
necesaarUy  Involved  in  a  decision  thereof, 
and  hence  reqatresius  to  express  an  opinion 
apon  it  In  the  Morris  Case,  referred  to 
by  the  trial  court,  the  question  of  independ- 
ent contractor  was  not  Involved  so  aa  to 
require  a  dedsion.  Indeed,  if  In  that  case  we 
should  have  attempted  to  decide  the  ques- 
tion either  way,  the  result  would  still  have 
been  the  same. 

{1].  It  therefore' was  not  necessarily  involv- 
ed in  the  case,  and  for  that  reason  anything 
we  might  have  said  upon  the  subject  would 
have  been  mere  dlctnm:  .  "A  'dictum'^  la  an 
opinion  ex^esSed.  by' the  court,  but  whidt, 
ncrt'  betsg  MeaeSsarlly  Involved  In,  the  case; 
lackiS  the  Oorce  of  an  adjudicatlnn."  3  Words 
&  FtiHisoB,  iSOSl-,'  and  .caste  there  dted. 
Moreover,  It  sometimes  happens  that  que»-^ 
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tlong  wblch  are  raised  by  tlSe  record  are  not 
argued  by  eitber  side,  and  in  sucb  instances, 
whei«  tbe  questions  are  Iroportant  and  a  de^ 
dslon  of  tbein  in  a  peddlng  cas»  can  be 
avoided.  It  is  better  to  :wait  until  -a  case 
arises  wberein  the  questions  bave  been  thor- 
oughly briefed  and  argued  by  both  sides: 

We  have  referred  to  the  foregoing  mat- 
ters with  some  reldctaiiee,  and  shall  always 
refrain  from  referring  to  such  things  except 
when  vd  deem  It.aeoestory.  We  now  close 
the  Incident  with  the  observation  that,  al- 
though we  caitnOt  anquaUfledly  approve  the 
court's  Bngllati,' we  neverth^ess  have  found 
no  difficulty  wfiatpver  in  approving  his  ml- 
ing  Ip.  sustaining  the  motion  for  nonsuit. 

[2]  We  cannot  agree  with  counsel  for  ap- 
pe.Uant  that  under  the  terms  of  the  contract 
in  question  the.  respondent  retained  such 
control  over  tbe  work  respecting  tbe  details 
of  Its  execution  as  prevented  Moran  from, 
being  what,  uijder.  tjie  authorities.  Is  held  to 
constitute  an  Independent  contrjictor.  .The 
control'  that  resppudent  retained  was.rrierely 
for  the  purpose  of  havltg  the  power  to  see 
that  the  worlf  was  properly  executed  In  ac- 
cordance with  the  spectflcatlons.  Wie  cfta*- 
acter  of  tbe  work  contract^  (or  was  8u6b 
as'teqnired  constant  supervision  and  tnspee-' 
tlon  In  order  to  fully  iirotect  tbe  rights  of 
reSfKHident  and  its  taxpayers.  Below  the 
asjAtalt  surface  was  to  be  a  concrete  filling 
which  was  composed  of  certain  Ingredients' 
which  were  to  be  of  a  speciflM  qualhy,  all 
of  which  had  to  be  proportioned  as  to  quan- 
tity and  Were  required'  to  be  properly  mixed. 
If  the  mixture  did  not'  contain  •  the  proper 
proptorttoiis  of  the  specified  materials,  or  If 
thfe  materials  wete  of  inferior  quality,  or  not 
properly  mixed  or  placed  In  tbe  street,  or 
the  gutters  or  curbing,  it  might  very  seri- 
ously affect  the  quality  of  the  work  with 
respect  to  its  durability,  and  unless'  the  re- 
spondent, through  its  autborlzed  agents, 
could  protect  itself  In  the  way  provided 'for 
in  the  contract,  it  had  practically  no  pro- 
tection whatever.  No  rights  with  regard  to 
supervision  or  Inspection  were  reserved  by 
resfiondent  that  were  not  necessary  in-  orde^ 
to  learn  Whether  the  material  or  Work  or 
both  were  In  corapltanoe  with  tU«  terms  of 
the  fcontract  and  Qieciflcatlons.  'NOr  did 
respondeat  have  the  fight  to  discharge  any 
of  M«r«n'»  laborers.  All  It  could  do  in  that 
regard  ^inis  to  call  the  cotatractor's  dttMitlon 


him  wer^  incompetent  or'were  not  -oemj^lyMg' 
with  the'  terms  of  the  contract  or  speciffCa- 
tlons  in  doing  tbe  woflc.  Nor  «bdld  It  give 
any  orders  except  when  Monm  was  absent, 
and  then  only  when  the  work  'required  it 
becauae'.of  his  absence.  We  cannot  see  any-'' 
thing  l>npr(q)er  In  'Whht  ^respondent  wa^'  per- 
mitted'to  do  nnd6r  the  contract.  -  Nor  Cah' 
we  conceive  any  Dea'soii  why 'the  foregoing 
pr«t4slMM  aeriMKed'Mora&'s  status  as  an  ln-< 
de^deot  contractc^.^  ,If  Moran  .c^n^ed 


with  thel  specifications  anb  terins  OJ'thife  con< 
tract,  respondent  had  no  more  right  to  in* 
terfere  with  the  methods  hH  employed  in 
doing  the  work  than  a  mere  stranger  would' 
harb  had.    'While,  as  may'Well  "be  expected, 
the  cases  as  to  when  and  under  what  facts 
and  drcumstauces  a  person  who  agrees  to 
perform   certain   work  or   to  erect   certain 
structures  is  an  independent  contractor  to 
whom  the  rule  of  respondetlt  superior  does  ' 
not  upplj  are  far  from  harmonious,  yet,  lij 
our  Judgment,   Mr.    Moran  cofues   squarfely ' 
within  the  rules  laid  down  tn  the  fdllowing  ' 
well-considered   case«  In   which'  it  Is   held 
that,  under  facts  and  circumstances  np^  dis- 
tlngalsbeble  61  principle  from  those  in  the 
case  at  bar,  the  contractors  were  Independ- 
^t   contractors   for   whose    negligence   tbe 
(^ntractees  were  not  responsible:     Upplng- 
fcon  v.. City  of  New  Xork,   1«6  N.   Y.  .822, 
59   N.   B.    91,   63   Ifc   K.    A.    550;    Charlods 
V.  B:reel,  125  N.  T.  857,  2§  IJ,  E-  262;.  £g« 
T.  Fhoenb  Brick,,etc.,  .Cb,,  118  MIooApp. 
630,  94  S.  W.  ,999;  ...Alabama  M.  Ey.  Co.  y.  ■ 
Martin  ^ros.,  ipo  Ala.  511,  14  South.  40fc' 
Prowell  V.  Waterloo,  144  Iowa;  680,  128  Nl 
W;   »«6;    aardiiig  v.'  City  of  Boston,  16S 
Mass.  14,  39  N.  E.  '411;  .  ' 

^Nor  was  tbe  work  contracted  for  under  •■ 
the  contract  in  question  such  as  brings  it 
within    the   mle    of   nondelegable    powers. ',' 
'While  tbe  work  contracted  for  was  qpon  a 
public  street,  yet  the  .street  was,  for;  the.* 
time  being,  withdrawn  froth  public  travel.  ' 
Moreover;  tbere  is  no  complaint  here  that 
the  injury  was  caused  by  reason  of  tbe  unsafe 
condition  of  the   street  for   use  or  travel.  . 
Neither  was  the  work  contemplated  by  the  "^ 
contract  of  snob  a  character  that  its  execn-- 
tlon  would  necessarily  cause  the   ditch  or 
gutter  to  be  filled  or  choked  up  or  Interfer- 
ed with  80  as  to  affect  the  flow  of  water  < 
therein.    Indeed,  it  is  clear  from  the  terms 
of  the  contract  and  the  character  ot  tbe  , 
'work  that  it  was  not  intended  that  the  con- 
tractor should  interfere  with  the  street  Out- 
side of  that  portion  which  he  was  to  prepiare 
for  paving'  and  which  '  he  agreed  to  pave.  . 
Tbe  contract  therefore  does  not  come  wltbin 
the  rale,  that  tbe  contractee  cannot  escape 
liability  where  the  doing  of  ttie  work  con- 
tracted for  necessarily,  brings  about  the  con- 
dltlotas  from  which  tbe  injuries  Qomplalned  • 
of  follpw  at)  a  result.    It  is  like'vi^lse,  clear 
that  this  case  does  not  come  within 'the.  prin- 


to  tbe  fact>'that  some  ot  those' empIttS^ed" by'  ciple  upon  ^bich  the  case  of  Morris, v.  Salt 


L|ak6  City,  supra,  is  based,  namely,  that  r;^ 
8t)bndent  is   liable  because   the  c6ntrfLct<!>r 
created  a  condition  in  a  pubHc  street  which  '^ 
lyas  a  menace  and  a  danger  'to  the  abutting  '  * 
property  owner,  and  that  tbe  agents  of  K: 
spond^nt  bad'  abtual''  knowledge  of  th6  dan- 
ger, ot*  ttait  ft  existed  for  such  a  length  of 
time 'tis  to' Impute  ridtlce  thereof  to  tespond-'  .' 
fenf    Tbb  fPregolDjg  qbesfloiis  ar^  also  poll-'  ' 
BlderM  add  passed  upon  In  ibost,  if  Hot  'al)^  " 
(pf  ,tl»ft. iC^sea, w^,  haye  b^retofor^  .CiMi  Mnfx- 
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in  «11  ort^tem  It  labeld  tbftt,  under  tbci  on- 
diseufi^d  facts  of  this  case,  respondent  is  not 
liablo  for  tba  acts  complained  of  by  appel- 
lant, 

By  anything  that  we  may  have  said  here- 
in we  do  not  wish  to  be  understood  as  ex- 
pr^sjn);  aii  opinion ,  upon  the  liability  of 
Mr.  Moran.  This  is  a  question  not  InToIved 
in  this  case  and  cannot  be  determined  until 
he  is.  brought  into  court 

,ifi  ojir  judgment  the  ruling  and  Judgment 
oi  the  trial  court  are  clearly  right  and 
should  be  affirmed.  Such  is  the  order.  Re- 
spondent to  recover  costs. 

McCARTT,  J.,  concurs.  STRACP,  X.  con- 
curs in  result  ,    , 


PBMBROKB  STATIONCRt  00.  T. 
ROGERS. 
(Siipmne  Court'  ot  Utah.  '  June  20,  191J2. 
•    ' '  Rehearing  Denied  Aug.  16,  1912.) 

1.  liAIfOLOBT)    AWft    TBNAnx    (i    166*)-^llf JX^lT 

so  Tbhant's  Goods— WAneB  —  LSAKAOBH- 

Il(Air9I.0BD'S  XilABIUTT. 

.  Where  tenants  of  different  floors  vt  a 
building   agreed   to  keep. the  pipes. and  water 

Sstem  on  the  floors  leaded  by  each  in  repair, 
e  landlord  was  not  liable  for  injnrtea  to  the 
goqds  of  the  tenant  of  the  lower  floor  by  water 
oversowing  from  the  tub,  tpilet,  and  water  sysr 
tem  in  the  floor' above,  in  the  absence  of  proof 
that  at  (be  time  the  upper  floor  was  leased  the 
system  .  was  then  '  eitber  improperly  constnict- 
ed,  or  in  such  a  defective  eonditien  as  to  render 
its  ordinary,  aa^,  injurious  to  the  occupation,  of 
the  preniisea  beloW. 

ffid.  'Note.— For  other  'eases,  see  Landlord 
and  Tenant,  Cent  Dig.  |i  647-655,  667-660; 
Dee.  Dig.  i  166.*] 

2.  IiARDIiOBD  AITD  TniAHT  ({  160*)— lK9tniT 
TO  Tenant's  Goods— Oveuxow,  fbpk  'Wa- 
ito  FinuBEs— Evidence. 

'  In  an  actlen  for  injuries  to  thi  goods  of 
tlie  tenant  of  the  lower  story  of  a  building  by 
the  Oirerflow  of  water  from  flztuies  in  an  ap- 


eause  ef  actioa,  Vb  is;  sJIeBea  ttiajt  tbe  de- 
fendant on  the  second  floor  maintained  a  de- 
fective bathtab,  to^et,  and  water  pipes,  and 
that  the  water  need  therein  overflowed  and 
leaked  to  the  rooms  below  occupied  Xty  the 
plaintifr  aad.tejQred: its  goods.  It  was  far- 
ther aUaged  that  the  tenants  of  the  defend- 
ant on  the  aecoBd  floor,  with  the  knowledge 
and  coDBent  of  the  defendaBt  med  the  tnb 
and  tcrflet  and  that  they-  negligently  p^ 
mitted  water  to  overflow  the' tnb  and  toilet 
and  permitted  them  to  become  stopped  and 
dogged,  and  thereby  cansefl  the  water  to 
overflow  and  leak  to  the  rooms  below,  and 
that  the  defeadaat  nefflt((ently  'permitted  the 
tenants  to  asei  tba  tub,  toilet  end  pipes  In  a 
defective  ccmdltlon.  The  first  cause  of  ac- 
tion is  for  damages  occtirring  from  such  al- 
teged  causes  on  the  19tU  day  of  July,  1910, 
the  second  on  the  17th  day  of  January,  1909, 
add  the  third  on  the  15th  day  of  December, 
1909.  The  case  was  tried  to  the  court  and 
a  Jni7.  At  the  condusion  of  the  evidence, 
the  court  directed  a  Verdict  In  favor  of  the 
defendant.    The  plaintiif  appeals. 

The  iprincip^  assignment  of  error  relates 
to, that  ruling..  I,t  was  made  on  the  ground 
that  the  evidence  was  Insafflclent  to  show 
that  the  tub,  toilet,  or.  pipes  were  In  the  al- 
leged ^fectlve  condition,  oF  to  show  any 
negligence  on  the  part  of  the  defendant  caus- 
ing, the  overflow  and  damage  to  plaintUTs 
property,, .  .The.  evidence,  shows  that  the 
plaintiff,,  under  tbe  terms  of  Its  lease,  agreed 
to  ikeep  tlM  pipes  and  vater  system  on  the 
floor  leased  to  It  in  rjepairy.and  to  furnish 
heat  to'  the  .occupants  on  the  floor  above. 
The  tepants  on  the  upper  floor  agreed,  under 
the  term^  of  their  lease,  to  ke^  the  i4pes 
and  water  system  on  that,  .floor  in  repair. 
There  Is  much  evidence  to  show  that  the 
.property  of  the  plaintiff,  ou  diCTerent  occa- 
r_  8tary_  rented   to  another  tenant,  evidence  .|slons  and  at  about  the  times  alleged  in  the 

" co^uBlalnt    was   damaged   by   water  either 

overflowing  or  leaking  from  the  tob^  toilet 
or  sinks  on  the  aeoend  floor,  and  to  the  floor 
.below. occupied  by  the  plaintiff.  But  as  cor- 
rectly, ruled  by  the.  trial  court  there  is  no 
substantial  evidence  tiiafc  such  leakage  or 
ovffffiow  was  due  to  defective  conditiona  oi 
improper  constructions  of  the  txd>,  toilet 
siukp,  or  water  system,  er  to  any  n^sUgenoe 
on  the  part  of  the  defendant  There  Is  evi- 
dence that  some  of  the  leakage  oomplalaed 
oC  wan  doe  to.  the  negligeBce  of  the  ttmants 
on  Uie  second  floor  In  using  the.batbtab  for 
an  ice  chest,  .and.  othes  leakages  due  te  lack 
of  attention  to  water.  lancets,  and  to  stop- 
pages of  waste  pipea  and  sewer  connections. 
A  witness  for  the  plaintiff,  a  plumber,  tesU- 
fled  that  the  style  of  pluntblng  on  the  second 
Ooof  was  old  s^le,  oat  of  date^  and'  that  tiie 
fshfjtK>S.and  him.ceck  of  the  toilet  were  not 
equipped  with  the  latest  patents  and  Im- 
provtemen^,  and  gave  his  opinion  "that  the 


fteU  Inanfficient  to  abow  that  the  water  system 
abov^wais  improperly  constructed,  or  in  such  a 
defattiv*  condition  at  the  time  the  upper  stdry 
was  rented  as  to  render  |ts  ordinary,  nsc  inja- 
rioua  to 'the  occupation  and  use  of  the. .premises. 
beWw:      '  ' 

nfej.'  Note;— F<*  other  cases,  see'tandlorfl  and 
Tenant  Cent  Dig.  f|  644-646,  664-467,  6S1- 
68*;  D«),  Dig.  1 169.*] 

Apiie^I  from  District  Court  Salt  Lake 
County;  JB*.  C.  Loiofbourow,  Judge.^ 

AcUon  iy  the  Pembroke  Stationery  Com- 
pany against  Mrs.  M.  Rogers^  Judgment  for 
defenda^^,  and  plaintiff  appeals.    Affirmed.  ^ 

W,  R.  Hutchinson,  of  Salt  Lake  City,  fojr 
appellant  pey,  Eoppaugh  ft  Fabian,  of  Salt 
Lake  C^ty,  for  respondent  ' 

STBA,UP,  J.  This  is  a  salt  by  a  tenant 
asainst  a  fajidlord.  .  It  is  founded  on,  three 
eau8«k  The  l)ulld]jag  owned,  by  the  land- 
loril  consists,  of  two  stories.  The.  plaintiff 
leaded   a^4   occD^ie^   the,  lower.     In  each 
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plumbing  [on  the  second  floor]  was  not  in  a 
'safe  condition."  But  wben  questioned  con- 
cerning It,  the  only  facts  testified  to  by  him 
were  that  the  washers  of  the '  faucets  and 
the  ball  cock  were  wori^  and  needed  repair, 
and  that  on  one  occasion  they  were  repaired 
and  replaced  by  him.  He  was  asked,  and  he 
answered:  "Q.  What  other  repairs,  except- 
ing putting  on'  new  washers,  would  it  re- 
quire to  keep  that  toilet  and  ball  (ock  in 
proi)er  operation?  A.  I  don't  know  thai 
there  was  anything  else'  out  of  order,  except- 
ing putting  on  new  wdshers.  But  there  is 
another  condition;  the  ta^k  can  wear  out 
Q.  In  this  instance,  with  proper  use  of  .that 
toilet,  and  keeping  in  proper  condition  the 
things,  whaterer  you  call  them,  washers  on 
the  ball  cock,  what  possible  danger  o^  over- 
flow could  Arise?  A.  I  don't  know  of  any, 
only  sometimes  the  tank  will  spring  a  leal^. 
Q.  Tou  don't  know  of. any,?  A.  Not  if  the 
waste  pipe  was  open.  Q.  So  that,  so  far  as 
this  particular  arrangement  was  concerned, 
.'on  the  14th  day  of  August,  1909,.  with  a 
proper  washer,  with  proper  use  of  the,  toilet, 
80  as  not  to  stop  up  the  four-inch  waste  pipe. 
It  was  in  reaapnably  suitable  condition  for 
-the  purpose  for  whjicb  it  was  intended?.  A. 
It  was  at  that  time.  Q.  Now,  when  y<)u 
liave  an  opinion  of  condenuilag  the  system, 
■you  only  mean  by  that  that  la  these  modern 
.days  pltimbers  bare  fumiabed  thou  a  more 
modern  toilet  system?  A.  Yes." 
"  [1,2]  The  plaintiff  and  tlie  defendant  have 
no' subetantlal  disagreement  as  to  the  law. 
It  is  In  effeok  conceded  by  the  plaintiff  <  ttaiat 
the '.defendant  here  te  liable  only  on  proof 
that  the  tub,  toilet,  and  water  system  were 
Improperly  constructed,  or  that  they,  at  the 
time  she  leased  the  upper  floor  to  the  tenants 
to  whom  possession  and  control  were  given, 
'  and  Who  agreed  to  do  repairs,  were'  in-  such 
a  defective  condition  as  to  render  their  or- 
dinary use  injurious  to  the  occupation  and 
use  of  the  leased  premise  by  the  plaintiff. 
And  that  if  they  then  were  In  a  reasonably 
good  repair  the  defendant  Would  not  be  lia- 
ble to  the  plaintiff  for.  damages  resulting 
from  negligence  of  the  tenants  of  the  upper 
floor  in  falling  to  maintain  the  tub  and  toilet 
in  repair,  or  from  a  negligent  use,  or  foi 
defects  originating  under  the  occupancy  ot 
such  tenants  bound. to  do  repairs^.  We  think 
the  evidence  does  not  show  a  liability  within 
the  rule.  The  conditions  with  respect  to  de- 
fects testified  to  by  th»  witnesses  for  the 
plaintiff  are  those  only  which  are  Incident 
to  ordinary  household  irfumblng  and  usual  re- 
pairs, and  not  to  an. Improper  or  defective 
aystem  or  appliances. 

We  think  the  Judgment  of  the  court  below 
ought  to  be,  afflriaed,  with  ooeta.  Such  is  the 
order. 

FBICK,  C  J.,  and  ftl^CARTT,  3^  concur. 


-,  1 


OARNS  Y.  BOLLliJS. 
(Supreme  Court  of  Utah.    June  20,  1912.) 

Watebs  aub  Water  Codbseb  (|  130*)— Pes^-; 

COLATING  WATEais— Rights  Acquibed. 
Where  an  owner  of  lahd  collected  into  a 
pond  thereon  water  from  springs,  seepage,  per* 
eolation,  and  an  artesian  well  «uiik  on  bis  Un<H 
and  by  ditches  conveyed  the  water  to,  different 
parts  of  his  land  for  irrigation,  and  construct' 
ed  an  artificial  water  course  through  which  wa* 
.ter  was  conveyed  into  a  ditch  lunning  along 
the  side  of  an  easement;  and  .right  of  wsy>  .of 
another,  who  during  the  irrigation  season  of 
each  year  for  the  last  nine  years  Used  the  water 
in  irrigating  bis  land,  the- latter  did  not  aie- 
quire  .any  .prescriptive  or  vested  right  in  the 
water  a*  against,  the  owner  without  reference 
to  the  question  as  to  whether  the  common-law 
rule' that  water  percoiating  ■  through  the  soil 
.without  amy  definite  channel  i»  a  part. of  tiw 
.freehold  should  be  modified,  and. the  owner  had 
the  absolute  right  to  intercept  the  .water  before 
It  left  his  premises.! 

[Ed.  Note.— For  other  eases,  sfee  Waters  and 
Water  Courses,  (Deat.'^Dig.'f'  140;  Dee.  -Dig.  i 
I30.»l  .  ... 

Appeal  from  District  Cotirt,-  DaVla-Oftwiltyn 
J.  A.  «oweli.  Judge.        '     '     •=    ' 

Aotion  by'  Sarah  El.  Oams  ai^ainst!  O.  O. 
Rollins.  From  a  Judgment  granting  InsafB- 
«len«  ren«f,  plaintiff  appeals.  Rieversed  AbA 
remanded; ^with  directions.  ■  •  ... 

This  Ts  ka  action  Involving  the  title  and 
the  rlghtt<i  use  certain  waters  which  accumu- 
late upon  plaintiff's  land.  The  appeal  is  9n 
the  judgment  roll  alone.'  The  findings '  of 
fact,  all  of  which  respond  to  and'  are  within 
the  issues  presented  by  the  pleading^,  in  eijb- 
stance,  are:  That  the  source  of  the  water  In. 
controversy  Is  on  a  14-acre  tract  of  plaiuticrs 
land.'  That  for  more  than  30  years,  the  wa- 
ter has  been  collected  In  a  body  on  said  land 
thereby  forinlng  a  pond  or  reservoir.  That 
the  popd  Is  supplied  by  "a  large  number  of 
streams  of  water  arising  and  seeping  out 
from'  and  upon  the  soil  of  said  land  In  the 
form  df  springs,  seepage,'  and  percolation," 
and  by  an  artesian  or  flowing  well  which  was 
sunk  up6n  said  land  by  plalntifTs  predece^ 
sors  In  fnterest  about  16  years  prior  tp  the 
bringing  of  this  action.  That  the  well  has 
continuously  flowed  about  40  gallons 'of  pure 
water  per  minute.  That  during  the  last  30 
years  plaintiff's  predecessors  In  Interest  in 
irrigating  and  cultivating  the  easterly  por- 
tion of  the  land  on  which  the  pond  is  situat- 
ed "have  greatly  increased  the  flow  of  perco- 
lating and  seepage  water  into  said  reservoir 
or  pond.  That  during  each  and  etery  year 
of  the  period  last  above  mentioned  the  plain- 
tiffs predecessors  In  interest  have  expended 
large,  sums  of  inoney  and  labor  in  cleauinjs 
out,    enlarging,  and   improving  said  pond.*' 


'Salltvan  T.  Hidlntf  Co.,  U  UUh,  438,  40 -Pae. 
709,  30  U  K.  A.  186:  Crescent  MIn.  Co.  v.  .BUrar 
King  MIn.  Co.,  17  Vtak,  444,  64  Pac.  M.  70  Am.  St. 
Step,  nt;  WilloT  Creek  Irr.  Co.  ▼.  Mlclia«la*n, .  tl 
UUb.  243,  60  Pac.  943,  61  L.  R.  A.  KO.  81  Am.  St. 
Rep.  687:  Herrlman  Irr.  Co.  v.  Keel,  26  Vtah,  98, 
«s  Pbc.  n» ;  Farter  t.  North,  SO  Otab,  166,-  83  Pae. 
74,2.  6  U  R.  A.  (N.  B.)  410.         . .  ., 
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That  for  30  years  plaintiff  and  his  predeces- 
sors In  inter^.  bayeynis^lntained  ,an  artificial 
water  course  leading  from  said  pond  and  run- 
ning in  a  westerly  direction  to  the  west  line 
or  boundary  of  the  land,  and  during  all  of 
said  time  hare  used  said,  artificial  water 
course  to  conTcy  the  water  ■  collected  in  the 
pond  to  a  89-aere  tract  of  plaintiff's  land  ad- 
joining the  parcel  upon  which  the  pond  Is 
situated  and  there  used,  it  in  Irrigating  the 
easterly  portion  of  the  36-acre  tract  of  land. 
"That  said  use  during  all  of  said  months 
(April,  May,  June,  July,  August,  and  Septem- 
b«r)  for  the  last  SO  yeans  has  been  contiau- 
oius,  uninterrupted,  adrersei'open,  peaceable, 
and  under  claim  of  ri^bt,  and  that  the  right 
of  the  plaintiff  and  her  predecessors  in  inter- 
«6t  has  not  during  all  of  said  time,  exc^t 
In  the  year  1911,  been  challengied  or  question- 
ed by  the  defendant  or  any  one  else.  That 
after  having  devoted  said  waters  to  the  uses 
aforesaid  on  the  easterly  portion  of  the  tract 
of  land  second  above  described,  the  portion 
.designated  in  plaintUTa  complaint  herein  on 
file  as  block  6  of  Steuben  Rollins'  survey  be- 
came saturated  and  soaked  with  water,  and 
that  considerable  quantities  have  seeped  and 
I)ercolated  through  the  soil  and  have,  arisen 
to  the  surface  thereof,  and  some  of  the  same 
have  during  the  early  months  of  each  year 
during  said  nine  years'  period  and  during  the 
whole  of  the  wet  season  accumulated  upon 
the  surface  of  that  portion  known  and  desig- 
nated in  plaintiff's  complaint  as  meadow  or 
low  land  and  from  thence  Into  Rollins'  lane, 
or  right  of  way.'  That  plaintiff  and  her  pred- 
ecessors in  interest,  in  order  to  drain  said 
block  5  of  Steuben  Rollins'  survey  and  con- 
vey away  therefrom  the  waters  accumulating 
therein  and  thereon  as  aforesaid,  constructed 
at  divers  times  during  said  period,  as  their 
necessities  required,  certain  artificial  water 
'Curses  thro|Ugh  which  said  waste  or  perco- 
lating waters  were  conveyed  into  a  ditch  run- 
ning along  the  easterly  side  of  said  easement 
and  right  of  way  belonging  to  the  defendant 
and  G.  W.  Rollins,  and  that  said  last- 
mfentioned  waters  have  during  the  Irrigating 
seasons  of  ^cl'  and  every  year  for  the  last 
nine  years  flowed  in  a  northerly  direction 
'  along  the  said  easement  and  right  of  way  and 
have  been  used  in  the  irrigation  of  the  defend- 
ant's land.  That  all  of  the  waters  so  flowing  in- 
to said  ettsement  and  right  of  waydi^ring  said 
period  of  nine  years  have  been  percolating, 
draining,  and  artiflcially  .developed  waters. 
That  on'  or  about  the  Ist  day  of  June,  1911, 
and  divert  times  since  that  date,  contrary  to 
and  against  the  will  of  the  plaintiff,  defend- 
;ant,  in  disregard  of  the  plaintiff's  rights, 
knowingly  and  wrongfully  diverted  the  wa- 
ters .flowtog  into  said  artificial  water  course 
leading  in  a  westerly  direction  across  the 
Rollins,  right  of  way  to  said  block  4  of  Steu- 
ben Rollins'  survey,  being  the  westerly  por- 
tion of  the  parcel  of  land  second  al>ove  de- 
•cribed.    That  the  plaintiff  was  thereby  de- 


prived of  the  use.  and  benefit  of  the  waters 
developed  by  her  and  fiowing  from  her  land 
as  aforesaid.  That  the  defendant  is  the  own- 
er pf  a  farm  lying  a  short  distance  north  of 
plaintiff's  property  with  its  easterly  end  line 
identical  with  the  westerly  side  line  of  the 
easement  and  right  of  way  belonging  to  the 
defendant  and  G.  'W'.  Rollins." 

The  conelnsloris  of  law  deduced  by  the 
court  from  the  findings  of  fact,  so  far  as  ma- 
terial to  the  question^  presented  by  this  ap- 
peal, are  as  follows: 

.  "No.  2.  That  the  plaintiff  is  entitled  to  a 
decree  quieting  am^  confirming  her  title  to 
the  waters  described  in  her  complaint  herein 
on  file  as  against  the  defendant  and  all  per- 
sons claiming  or  to  claim  the  sam^  or  any 
part  thereiof  under  or  through  said  defend- 
ant, subject  to  the  condition  that  the  said 
waters  shall  be  beneflcially  used  by  the  plain- 
tiff or  her  successors  in  interest,  exclusively 
upon  the  Und  described  in  her  said  com- 
plaint. 

"Mo.  3.  That  the  plaintiff  is  entitled  to  an 
injunction  perpetually  enjoining  the  defend- 
ant and  all  persons  claiming  under  or 
through  him  from  interfering  with  the  plain- 
tiff or  her  successors  hi  interest  in  using  the 
said  waters  or  any  part  so  far  as  the  plain- 
tiff or  her  successors  in  Interest  use  or  seek 
to  use  the  same  beneflcially  for  Irrigation  and 
culinary  purposes  exclusively  on  the  land  de- 
scribed in  her  complaint  or  upon  any  portion 
thereof. 

"No.  4.  That  the  defendant  is  the  owner  of 
a  farm  lying  north  of  the  land  described  in 
plaintiff's  complaint,  which  said  farm  is  west 
of  the  Rollins  lane  oi  easement,  and  judg- 
ment is  hereby  ordered  tfi  be  entered  accord- 
ingly. That  the  defendant  is  entitled  to  the 
use  on  said  farm  of  all  of  fhe  waters  which 
arise,  etuanate, .  percolate,  seep  through,  and 
spring  from  the  land. described  in  plain tUTs 
complaint  which  are.  not  necessary  tq  the  ben- 
eflcial  irrigation  and  cultivation  of  plalntUTs 
said  land." 

The  decree  of  the  court,  so  far  as  material 
here,  provides:,  "That  the  plaintiff  have 
Judgment  against  the  defendant,  quieting  and 
confirming  her  title  to  the  waters  arising, 
emanatiiig,  percolating,  see()Ing  through,  and 
spritiging  from  the  soil  of  the  laud  described 
in  jilaintlff's  complaint  herein  on  file  as 
against  the  defendant  and  all  persons  claim- 
ing or  to  claim  the  same  or  any  part  thereof 
under  or  through  said  defendant,  subject, 
however,  to  the  condition  that  the  said  wa- 
ters shall  be  used  by  the  plaintiff  or  her  suc- 
cessors ia  Interest  e'xclusiv^y  upon  the  land 
described  in  her  said  complaint  and  herein 
particularly  de8crit>ed.  It  is  hereby  ordered, 
adjudged,  and  decreed  that  the  defendant 
ha-ve  judgment,  and  he  is  hereby  decreed  the 
■ode  Of  all  of  the  ivaters  which  arise,  emanate, 
percolate,  and  seep  through  and  spring  from 
the  soil  of  the  land  described  in  plaintiff's 
complaint  which  are  sot  nece^'i^  to  the  ben- 
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«fl«Ul  Usigatk»  and  coUlvatlon  of  plalut^I'-s 
said  Mod.  That  the  plaintiff  is  entitled  to 
an  Injunction  p^rpetualljr,. enjoining  tbe  de^ 
<«ndaitt  and  all  persons '  claiming .  under  or 
tbroogii  bim  from  interfering  witb  plaiutlCF 
off.lier  «uc<:eE!sors  in  interest,  in  using  said 
waters  or,  any  portion  tliereof,  so  long  as 
plaintifC  or  tier  successors  in  interest  ;Use  or 
seek  to  uae.Ae  same  beneficially  for' Irriga- 
tion and  culinary  purposes  exclusively  on  the 
land  described  In  h^r  said  complaint,  or  up- 
on any  portion  thereof.  That  the  plaintiff's 
title  to  said  waters,  subject  to  the  right  of 
tli^  defendant  to  devote  the  same  or  portions 
thereof  to  tbe  irrigation  and  cultivation  of 
his  said  farm  when  the  same  are  not  required 
for  the  beneficial  irrigation .  iand  <3ilt}vation 
of  plaintiff's  land,  is  adjudged  to  be  quieted 
against  all  other  claims,  demands,  or  pre- 
tensions of  the  defendant,  who  is  hereby  per- 
petually estopped  and  enjoined  from  setting 
up  any  further  or  other  claims  tiiereto." 
Plaintiff,  appeals. 

Edwards  &  Ashton,  of  Salt  Lake  City,  for 
appellant.  James  F.  Smith,  of  Salt  I<ake 
City,  for  respondent 

McCABTY,  J.  (after  stating  the  facts  as 
above).  Appellant,  in  her  assignments  of  er- 
ror, assails  the  conclusions  of  law  wherein 
the  court  finds  tliat  her  title  to  tbe  water  in 
dispute  is  "subject  to  the  condition  that  said 
water  shall  be  beneficially  used  by  the  plain- 
tiff or  her  suocessors  in  interest  exclusively 
upon  the  land  described  in  her.  said  com- 
f  lalnt,"  and  that  the  defendant  is  entitled  to 
the  use  of  all  the  water  in  question  "which 
Is  not  necessary  to  the  irrigation  and  culti- 
vation of  plaintiff's  said  land.".  Appellant 
also  objects  to  that  part  of  tiie  Judgment  in 
which  defendant  is  "decreed  the  use  of  all 
the  waters  which  arise,  emanate,  percolate, 
and  seep  through  and  spring  from  the  soli  of 
the  land  described,  in  plaintiff's:  <;omplaint 
wUch  are  not  neces^ry  to  the  beneficial  ir- 
rigation and  cultivation  of  plaintiffs  said 
land." ,  The  contention  made  by  appellant,  is 
that  the  conclusions  of  law  and  that  part 
of  the  decree  covered  by  the  assignments  of 
error  are  not.  supported  by,  nor  do  they  re- 
spond to,  the  findings  of  fact  made  and  filed 
in  the  cause.  And  she  further,  contends  that, 
under  the  facts  as  found  by  the.  co\irt,  she 
is  entitled  to  a  decree  quieting  her  title  to 
the  water  in  controversy  and  givhig  her  the 
right,,  without  any  limitations  or  restrictions 
In  &yor  of  respondent,  to  apply  it  to  a  bene- 
Acial  iise  in  any  locality  to  which  she  may 
desire  to  convey  It       . 

This  claim  is  based  upon  the  common-law 
doctrine  relating  to  t^e  ownership. of  perco- 
lating !water.  Under  the  common-law  rule, 
sometimes,  referred  to  as  the  English  rule, 
water  >vhich  percolates  through,  the  ^oll 
'ncithout  any  definite  channel  was  regarded 
as;  much  ..a  part  of  the  freehold  through 
wbich  it  courses,  as  the  clay,  sand,  gravel. 


8nd,r9ck;9  foui^d  .thei%in,  and.  the  owne^ 
(leaymg  out  the  question  of  malice)  bad  fhe 
absolute  right  to  intercept  the  water  befoj'e 
it  left  his  premises  and  .make  whatever  use 
of  it  he  pleased,  regardless  of  the  effect  that 
such  use  might  hare  oh  a  lower  proprietor 
through  whose  Jand  the.  water,  in  its  natural 
course,  was  wont  to  filtrate  and  percolate. 
Gould  on  Waters,  {  ^80 ;  3  .Farnham  on  Wa- 
ter Rights,  I  935 ;  Long  on  Irrigation,  f  33 ; 
Khmey  on  Irrigation,  §  298;  Mosier  V.  Cald- 
well,  7  Nev.  363 ;  Delhi  v.  Youmans,  50 
Barb.  (N.  X.)  316 ;  Frazier  v.  Brown,  12 
Ohio  St  294;  Roath  v.  "Driscoll,  20  Conn. 
533,  52  Am.  Dec.  352;  Wheatley  v.  Baugh, 
25  Pa.  628,  64  Am.  Dec.  '721;  Chatfleld  v. 
Wilson,  28  Vt  49. 

One  of  the  cases  cited  and  relied  on  by 
appellant  is  Hanson  v,  McCue,  42  CM.  305, 
10  Am.  Rep.  29d. '  Ini  that  case  the  court 
said:  "Water  filtrating  or  percolating  in  the 
soil  belongs  to  the  owner  of  the  freehold — 
like  the  rocks  and  minerals  found  there.  It 
exists  there  free  from  the  usufructuary 
right  of  others,  which  is  to  be  respected  by 
the  owner  of  an  estate  through  which  a.  de- 
fined stream  of  water  is  found  to  flow.  The 
owner  may  appropriate  the  percolations  and 
flltrations  as  he  may  choose,  and  turn  them 
to  profit  If  he  can.  To  hold  otherwise  would 
be  to  hold  that  the  plaintiff  here  could  law- 
fully cjalm  a  right  to  convert  the  lot  of  Mc- 
Cue into  a  mere  fllterer  for  his  own  conven- 
ience." 

The  doctrine  thus  announced  was  reaffirm 
ed  by  the  California  court  in  the  case  o; 
Southern  P.  R.  Co.  v.  Dufour,.  95  Cai.  6lS 
30  Pac.  783,  19  L.  R.  A.  92,  Gould  v.  Eatot 
111,  Cal.  641,  44  Pac.  319,  52  Am.  St  Rer 
201,  and  Los  Angeles  v.  Pomeroy,  124  Ca^ 
507,  57  Pac.  585,  aqd  has  generally  been  ac 
'cepted  in  that  state  until  comparatively  re- 
cent date.    In  this,  jurisdiction .  the  common- 
law   doctrine,  as  declared  by   the    Supreme 
Court  of  California  in  the  cases  above  men- 
tioned, in  so  far  as',  jjpplicable  to  the'  ques- 
tions litigated  in.  which  was  Involved  the 
right  of  the  owner  of  the  land  to  the  per- 
colating water,  found  therein,  has  been  a4- 
heretl  to  and  followed.     Sullivan  v.  MliUng 
Co.,  U  Utah,  438,  40  Pac.  709,  30 .  iL. .  R.' A. 
186;   Crescent  MIn.  Co.  v.  Silver  King;  Min. 
Co.,  17  Utah,  444,  54  Pac.  244,  70  Am^  St. 
Rep.  810 ;   Willow  Creek  Irr,  Co.  v,  Ijillchael- 
son,  21  Utah,  248,  60  Pac.  94^  51  L.  R,  A. 
280,.  81  Am.  St.  Rep.  687 ;   Herrlman  Irr.  Cp. 
V.  Keel,  25  Utah.  96,  69  Pac.  719;   Fayter.y. 
North.  30  Utah,  156,  83  Pac.  74i2,  6  L.  R.  A. 
(N..  S.)  410, 

,  The  general  trend,  however,  of  recent  de- 
.<|isions  In  many  of  the  states  of  the  UQJ|,on, 
is  away  from^the.Euglish  rule,  or  commoit- 
law.  aoctrlue  '.of  uuquali^ed  ,  and  ..absolu^ 
right  to  a  landowner  to  intercept  and  draw 
from  li,ls  land  pie  percolating  waters  therp^^^. 
In  these  later  cases  the  right  of  a  lahdo\v^er 
to  .sjabterraneiUi.watjer,a.^r,colatlnjg  thcou£;p 
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Mb  9wn  and  his  neighbor's  lands,  and  which 
is  a  common  source  of  supply  for  the  lands 
of  two  or  more  of  them.  Is  limited  to  a  rea- 
sonable and  beneficial  use  of  the  waters. up- 
on the  land  or  to  some  useful  purpose  Con- 
nected with  its  occupation  iind  enjoyment. 
In  30  A.  &  E.  Ency.  L.  (2d  Ed.)  314,  the  writ- 
er, speaking  of  the  rule  last  referred  to, 
says:  "Under  this  doctrine  it  has  been  held 
that  a  landowner  has  no  rlgiit,  except  for 
the  t>enefit  and  ImprOvemeot  of  his  own 
premises  or  for  his  beneficial  Use,  to  drain, 
collect,  or  dlrert  percolating  waters  therein 
where  such  act  will  destroy  or  materially 
Injure  the  spring  of  another,  th6  waters  of 
which  spring  are  used  by  the  general  public 
^or  domestic  purposes ;  tiiat  he  cannot  drafn, 
collect,  or  divert  such  waters  for  the  sole 
purpose  of  wasting  them  ;  that  the  owner  of 
land  cannot  gather  percolating  water  by 
pumps  or  by  natural  means  that  it  may  be 
carried  to  a  distant  place  for  use  by  or  sale 
to  strangers  having  no  right  to  It,  I^  a  case 
where  the  inevitable  result  would  be  to  de- 
stroy a  spring  iipon  the  land  of  an  adjoining 
owner.  •  *  •  So  it  has  been  held  that  a 
landowner  cannot  collect  percolating  water 
by  means  of  artesian  wells  ahd  convey  it 
away  froni  his  land  for  sale  to  a  distant 
landowner  to  the  injury  of  his  neighboring 
landowners.^' 

Smith  y.  Ciiy  of  Brooklyn,  18  App.  DIt. 
340,  46  N.  i.  Supp.  141,  was  a  case  In  which 
the  jplaintitf  was  the  occupant  of  a  farm 
upi>n  which  was  a  stream  of  water  running 
in  a  well-defined  channel  fed  by  sptlngs  and 
from  other  sources.  The  stream  for  more 
than  50  years  had  b^en  dammed  up  forming 
a  po^d.  The  pond,  which  was  of  consider- 
able value,,  was  used  by  plaintiff,  among  oth- 
er" things,  for  securing  ice.'  The  defendant, 
for  the  purpose  of  furnishing  the  dty  of 
Brooklyn  with  a  water  supply,  sunk  a  num- 
bier  of  wells  in  the  locality  of  the  stream 
and  pond  and  about  2,400  fbet  therefrom, 
and  connected  therewith  powerful  steam  suc- 
tion pumps,  built  pumping  stations,  and  con- 
structed conduits  to  carry  off  the  water  as 
it  came  from  the  wells.  The  soUin  the  Ib- 
qallt^  ot  these  waterworks  and  of  the  sur- 
rounding country  Is  of  a  sandy  or  gravelly 
nature  through  which  water  readily  perco- 
lates. The  pumping  operations  of  the  de- 
fendant dried  up  th{e  creek  and  pond  men- 
tioned and  resulted  In  the  destruction  of 
wells  throughout  a  considerable  area  of  coun- 
try in  the  locality  where  they  were  carried 
on.  The  trial  court,  following  the  rule  of 
the  common  law  relating  to  percolating  wa- 
ters, dismissed  plaintiff's  complaint.  On  ap- 
peal the  Supreme  Ck>urt  said:  "While  it  is 
true  that  the  city  owned  the  land  upon 
which  it  placed  its  structure,  and  all  ot  Its 
acts  were  done  upon  its  own  property,  It 
did  not,  however,  make  the  erections  or  do 
the  acts  for  the  beneficial  use  and  enjoy- 
ment of  tlie  land  Itself  for  "any  purpose  of 


domestic  use,  agriculture,  mfiiing,  or  inanu- 
facturing.  •  •  •  Ko  one  dwelt  tftereon, 
or  was  expected  to.  No  one  used  the  watet 
thereon,  nor  was  it  expected  to  be  used  In 
connection  therewith.  The  sole  purpose'  'was 
to  subordinate  the  use  of  the  land  to  the 
particular  purpose  of  a  reservoir  and  con- 
duit in  which  to  gather,  store,  and  carry 
water  to  a  distant  place  for 'lis  benefit  and 
profit,  and  for  the  enjoyment  of  strangers 
who  have  no  claim  or  shadow  of  right  to  it 
as  against  the  plaintiff.  It  was  its  purpose 
not  only  to  take  the  water  which  might  come 
by  natural  percolation  upon  Its  land,  but 
also  to  use  artificial  means,  and  by  powerful 
suction  drain  the  adjoining  land  of  Its  wa- 
ter. ♦  •  ■»  By  the  construction  of  its 
conduit,  the  sinking  of  its  wells,  and  the 
suction  of  its  powerful  pumps,  the  whole 
spring  level  of  the  surrounding  country  has 
been  lowered,  and  running  streams  and 
ponds  dried  up." 

It  is  also  said  In  the  opinion:  "It  may  be 
stated,  with  some  degree  of  confidence,  that 
no  case  Will  be  found  lit  tbla  state — and  our 
research  has  not  enabled  ua  to  find  one  in 
any  other  state,  of  this  country — where  the 
tight  has  been  upheld  in  the  owner  of  land 
to  destroy  a  stream,  a  Spring,  or  well  upon 
his  neighbor's  land,  by  cutting  off  the  source 
of  its  aupply;  except  it  was  done  in  the  ex- 
ercise of  a  legal  right  to  improve  the  land, 
or  make  some  use  of  the  same  in  cbnnection 
^ith  the  enjoyment  of  the  land  itself,  for 
purposes  of  domestic  use,  agriculture,  or 
mining,  or  by  structures  for  business  carried 
on  upon  the  premises."  ' 

The  court,  after  discussing  and  distinguish- 
ing some  of  the  earlier  cases  on  this  subject, 
says:  "We  have  the  fact,  admitted  by  all  le- 
gal writers,  that  a  property  right  '^ists  in 
percolating  water  of  as  high  a  character  as 
the  land  itself— it  is  in  fact  a  part  of  the 
land.  It  is  a  valuable  right,  and  its  use  is 
usually  Indispensable  to  the  enjoyment  of 
the  land  wherein  it  Is  found.  This  right  Is 
only'  quaMfled  by  the  equal  right  of  every 
adjoining  landowner.  The  right  of  'use  is 
supported  in  either,  when,  for  purposes  of 
use  upon  this  land,  or  of  the  land,  injury  re- 
sults to  one  ais  an  incident  to  such  use.  But 
it  seems  •  ♦  •  monstrous  to  assert  that 
one  landowner  may  deliberately  and  inten- 
tionally make  an  erection  for  the  express 
purpose  of  draining  the  land  of  another  of 
its  percolating  water,  and  thereby  destroy 
streams,  springs,  ponds,  and  wells,  and  be 
supported  in  so  doing  upon  the  theory  that 
it  is  the  exercise  of  a  legal  right  in  the  use 
of  his  land." 

The  rule  annouuced  in  this  case  'waa  fol- 
lowed bx  the  case  of  Forbell  v.  New  Tork, 
164  N.  T.  522,  58  N.  E.  644,  61  L.  R.  A. 
695,  79  Am.  St.  Rep.  666.  The  syllabus,  as 
published  in  51  L.  R.  A.  695,  of  the  last- 
mentioned  case,  which  correctly  reflects  the 
opinion  of  the  court,  la  aa  follows:    "The 
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a^a}iiM«.  flf,J»n;d.oltt  a  ipsl.VAte  proprmor  by. 
city  pu(n{^in^  WfiX)^?  wd>li;li',exiiaust  from  all 
the  r^i^q.^ere^bou.t's  ;(b«..u{^tural  qupply  of. 
underground,  or  .{^ubsucface  water,  4nd.  tlius 
prevent  t^e  rajeUfg.  upou,lt  of  crops  ta  whfcti. 
the  land  wa^  an^  ^  peculiairly  adapted,  .or 
destroy  .such  crops  after. tbey  are  grown  or 
partly  growxi,  rend^s  tbe  clty,,^ble  to  him 
for  th^.  .d^ma^  which  h^  su^t^p,  and  en- 
tit]^  hini  tp  asL  toJunctlou  against  the  cou- 
tiauaace,raf  tb^  wrong-"  The  court  in  that 
case  cites  ,wUhj  approval  the  case  of  Smith  v. 
Olty  of  iB^qq^iy^,  supi;^,  and  refers  to  it  as 
contaiulos;  "4  v^lua^e  discussion  of  tbe  sub- 
ject':, ,.,  :,•.,,  ., , 

la  several  recent  and  well-considered  cases 
tbe  Supreme  ^Coue^  of  Califorula  departed 
from,,  if , it ,^14  not  entirely  repudiate,  the, 
doctrine  -of-  al^liite  right  of  thJe  owner  of' 
land  to  tb^  subsurface  or  percolating  water  j 
tbereij(iL  as  deqlared  ,  in  Hanson  y,  McCuc. , 
supra,  ajad  In  several,  other  of  its  former  de- ' 
clsions,,and  has  establisli^d  for  that  juris- 
diction .the  pew>  oc,  .fus  it  is  sometimes  de- 
aominatedr  the  "American?  or  "reasonable) 
uae"  rule,  which  'llixdtB  the  right  of  the  own- 
er of  the  soil  oontalning  percolating  .water 
to  a  reasonable  ,use  of  such  w:at^r  upon  the 
land  Jn  which  it  Is  fouu4.  Efatz  v.  Walkln- 
8h»w,  1(41  CaL-'Jie,  TO  Pac  -663.  74  Vac  700, 
a4,L,  ,p..  A.  2^6,  99  Am.  St.  Kep.  35;  Mc- 
Ciin4;ocli:  v.  Hudson.  141  Cal.  275,  74  Pac. 
845;  Coheu  v;  La  Canada  Water  Co.,  142 
Cai  4?7,  J6  Pa&.47!  Islonteclto,  etc.,. Co.  v. 
Santa  Baxba>:a,  144  Cal.  578,  77  Pac.  1113; 
Burr  y.  Maday  ^axtcbo  Wate?  Co.,.  154  Cjil. 
428,  08  Pac.  ?C0;  s.  p.,  160  Cal.  268,  116  Pac. 
716;.  Barton  y.  Riverside  Water  Co,  i^ 
CaL,  609,  iOl  Pac  790,  23  L.  R.  A.  (N. .  s!) 
.33a;  Hudson  V.  DaU?y„15«,Cal.  617,  105  Pac. 
748;  Lp8.^g^le9  VvUiinter,  156  Cal.  603, 105 
Pac.  755;  Miller  v.  bay  Cities.  ^V'ater  Col, 
167  Cal.  256, 107.  P^c.  115,  27  L.  |l.  A.  (S,  .S.) 
7¥J.  See,  alijo,.  Ex  parte. ,EIaqi,  6  Cal.  App. 
233,  01  Pac.  81J,,.  ".  ,  '  ■'". 
'  .!rhe  case  last  cited  contains  the  following 
terse  8ta,te{nout  of  tjie^rul^  as  now  estitbllsb- 
ed  Ifl  .that,  .st;^te : ,  "i?o  surface,  owner  pos- 
8es.ses  the  right  to'extract  the  subterranean 
water  In  excess  pf.a  reasonable  and  bene- 
ficial use.  upon  the  land  from  whlct  It  is 
^tracted.  Any, additional  extraction  Is  not 
in  .the  exercise  of  a  right  if  by  such  exercise 
tbe  rlgbts  .of  others  are  injuriously  aflTected." 
.In  tbe  cssai  of  Meeker. v.  East  Orange,  77 
N.  J,  Law,  6^3',  74  AtU  37fll,  25  L.  R.  A.  (N. 
S.)'  ^05,  15^  Ani.  St.  Rep.  79S,  tbe  same 
question  was  involved,  and  tbe  cour^,  In  an 
able  and  somewhat  ..f^itbausttve  opinion  in 
which  many  cases  are  cited'  arid  discussed, 
adhered  t^  the  "reasonable  use"  rule  and 
cites  with  approval  the.  recent  California 
cases  above  referred,  to.  The  facts  of  the 
esse  and,  the  lajw  as  ^^AteA  are.  summarized 
la  the  third. and  fourth  syllabi  "^  follows: 

"8.  The  defendant,  a  municipal  corpora- 
tion, for  ,t;he  purpose  of  supplying  its  iuhab- 


,lifiTit^fKltb.,frji^^^lii^ifi^^  «,  tract  >)t  .land, 
au4  saiilc  thei^'eojt^fV  4'"^''«r  ©l!  arteslaif  weUs, 
thrqugh  whlch.it  (ire>v  out  percoj^a.tlng.uiider- 
gri^und  water  .which,  b"*  .t^r  Its  Interceptlafl, 
'nro^ld  have  reached  a  spring,  stream,  and[ 
V^ell,  upon  pjaiii^ft's  land,  and  also  wlthdre>v^ 
percolating  underground  water  from  tieueat)), 
the  surface  of  ,hls  laud  to  such  extent  as  to. 
damage  hlis  ci;ops.  ,  Held>  actl^onable..  ■ ..  .  ,„ 
,  "4.  Percolatlug .  underground  waters  inay' 
not  be  .withdrawn  for  distribution  or  sale  If 
it  therefro,m  result  that  the  owner  of  adja- 
cent or  neighboring  lands  is  lnterfe|:ied  with. 
In  bis  right  to  the  reasonable  user  pf  sub- 
surface water,  pr  if  bis  wells,  springs,  or 
streams  are  tt^reby  materially  diminished  in' 
flow,  or  his  land  rendered  so  arid  as  to  be 
less  .Tjaluable  for  .agriculture,  pasturage,,  or' 
other  legitimate  use." 

Wiel, .  in  his  excellent  work  on .  'VVater, 
Rights,  third  ^itlon,  reviews  and  'discusses 
tb^  California  cases  herein  referred  to,  and^ 
In  a  note  to  section  IO63.  cites  many  receut 
oases  from  other  states  in  which  the  so-call- 
ed American  qr  reasonable  use  rqle  was  ad- 
hecied  to  and  followed. 

tfbe  trial  court,  in  deciding  the  case  at  bar, 
evidently  followed  the  American  or  reia.son-' 
able  use  rule  as  announced  by  the  late  Cali- 
fornia cases  and  decisions  from  other  juris- 
dictions which  have  departed  from  the  com- 
mon-^w  doctrine  on  this  point.-  .The  case 
under. consideration,  however,,  is  not  one  in- 
volving tta^  rights  of.  parties  to  subterranean 
waters  which  find  their  way.  by '  percolation 
through  lands  owned  by  different  parties  and 
which  baa  been  interested  in  and,  diverted 
fri^ffl  its.  natural  course  by  one  of  the  par- 
ties to  the  injury  ot  tbe  other.  The  ques- 
tion pf  pwn.ershlp  of  the  percolating  subter-;' 
ranean  waters  is,  at  iuost,  only  ln<[:ldeutalU'- 
Ipvolved. . .  On  the  question  oi  whether  the 
cqnditiq'ns.in  this  state  demand  or  require  a, 
niodiflcaition  of  the  common-law  doctrine  of 
percolatjng  waters,  we  shall  withhold  our 
opinion  until  some  case  Is  presented  calling 
for  it  T.he  reas'op  we. have  devoted  so. much' 
time  and  st>ace  ^o  the  discussion  of  tbe  sub; 
jeqt  is  that,  appellant  bases  her  demand  for  a 
uipdlncatiou  of  the  judgment  upon  the  com-' 
mpn-law,, doctrine  as  declared  In.  the  declsiou.s 
of  this  st^te  herein  referred  to,  and  the 
trial  coprt  seems  to  have  concluded  that  cor- 
relative Tights  of  parties  to  subterranean  wa- 
ters percolating  through  the  soil  were  in 
issue,  and  decided  the  case  upon  that  theory. 
It  Is  sufficient  to  here  state,  without  approv- 
ing I  or.  disapproving  the  doctrine  of  the  .rea- 
sonably use.,  rule,  that  the  facta  as  found  by 
the  court  do  not  bring  the  case  within  thajt 
rule.  The  seepage  of;  percolating  water  herp 
involved  is  qreated  l>y  tbe  artlhclal  Irrigation 
of  appel.lant's  land,'  ^rue,  as  a  result  of 
this  Irrigation,  the' water,  sinks,' seeps,  and' 
percolates  intp  the  soil  of  appellant's  land 
and  sa'ti^ra.tes  It  for  a  depth  of  several  feet; 
i^  oevertheles^  is  nothing  more  in  fact  and 
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iB  law  than  surf  ace  or  waste  water.  Accord- 
ing to  the  facts  found  by  the  court,  the  wa- 
ter has  been  and  Is  collected  by  appellant 
iptjo  the  pond  or  reserrolr  hereinbefore  re- 
ferred to,  and  then  by  means  of  ditches  it  Is 
conveyed  to  different  parts  of  her  land  some 
of  which  "become  saturated  and  soaked  with 
water  and  that  considerable  quantities  have 
seeped  and  percolated  through  the  soil  and 
have  arisen  to  the  surface  thereof ;  *  *  * 
tiiat  plaintiff  (appellant)  constructed  certain 
artificial  water  courses  through  which  said 
waste  or  percolating  waters  were  conveyed 
Into  a  ditch  running  along  the  easterly  side 
of  said  easement  and  right  of  way  belonging 
to  defendant  and  G.  W.  Rollins;  and  that 
said  last-mentioned  waters  during  the  irri- 
gating seasons  of  each  and  every  yeat  for 
the  last  nine  years  •  •  •  have  been  used 
In  the  irrigation  of  defendant's  land." 

The  law  is  well  settled,  in  fact  the  au- 
thorities all  agree,  that  one  landowner  re- 
ceiving waste  water  which  flows,  seeps,  or 
percolates  from  the  land  of  another  cannot 
acquire  a  prescriptive  right  to  such  water, 
nor  any  right  (except  by  grant)  to  have  the 
owner  of  the  land  from  which  he  obtains  the 
water  continue  the  flow.  The  general  rule 
regarding  the  right  of  the  owner  of  land  to 
surface  water  therein  Is  stated' by  Mr.  Fam- 
ham,  In  his  work  on  Water  Rights  (page 
2572),  as  follows:  "There  is  no  right  on  the 
part  of  a  lower  approprlatoi:  to  have  surftice 
water  flow  to  his  land  from  upper  property.' 
The  owner  of  the  soil  on  which  It  falls  has 
an  absolute  right  to  it,  hnd  may  do  with  it 
what  he  pleases.  And  the  fact  that  surface 
water  has  flowed  from  the  land  of  one  man 
onto  that  of  another  for  hiore  than  20  years 
will  not  prevent  the  former  from  draining 
bis  land  so  as  to  cut  off  the  flow." 

In  1  Wlel  on  Water  Rights  (3d  Ed.)  p.  50, 
the  author  says:  "While  artificial  flow  claim- 
ants may  thus  liave  priorities  between  them- 
selves, they  can  have  no  right  of  continu- 
ance against  the  owner  of  the  natural  anp- 
ply  (the  appropriator  on  the  natural  stream 

•  •  *),  except  by  grant,  condemnation, or 
dedication  (or  by  the  rule  of  compulsory 
service  where  the  water  is  distributed  to 
public  use).  The  chief  instance  of  artlflcial 
flows  in  practice  Is  where  some  stream  own- 
er has  carried  water  to  a  distance  and,  after 
use,  discharges  It  below  his  land  or  works. 

•  *  *  Seeing  the  water  come  down,  other 
parties  arrive,  build  ditches  below,  receive 
the  water,  and  put  it  to  use.  Yet  unless  they 
have  a  contract  with  the  stream  owner,  they 
must  generally  rely  upon  continued  receipt 
from  him  of  such  water  at  their  peril.  In 
such  case  the  creator  of  this  artificial  flow 
may  cease  to  allow  it  to  escape."  And  on 
page  52  it  is  said:  "In  the  absence  bf  Con- 
tract, the  natural  watier-rlghf  owner  may' 
cease  the  abandonment  of  waste  ttotn  a  ditch,' 
and  so  use  the  water  that  nou6  of  it  there- 
after runs  waste,  or  so  tirnt  it  runs  off  itt  il' 


new  place  where  people  below  no  longer  can 
get  it.  Long  receipt  by  them  of  the  water 
of  itself  gives  no  permanent  right  to  have  the 
discharge  continued,  whether  by  appropria- 
tion, prescription,  or  estoppel,  even  though 
the  lower  claimants  built  expensive  ditches 
or  flumes  to  catch  the  waste."  Numerous  de- 
cisions are  cited  by  the  author  in  a  note  to 
the  text  which  illustrate  and  support  this 
doctrine.  And  again  on  page  54  it  is  said: 
"Waste  water  soaking  from  the  land  of  an- 
other after  Irrigation  need  not  be  continued, 
and  may  be  Intercepted  and  taken  by  such 
original  irrigator,  and  conducted  elsewhere, 
though  parties  theretofore  nstng  the  waste 
are  deprived  thereof." 

In  the  case  of  Burkart  Y.  Melberg,'37  Colo. 
187,  86  Pac.  98,  6  L.  B.  A.  (S.  S.)  1104,  119 
Am.  St.  Rep.  279,  the  plaintiff  dn^  a  ditch 
along  the  boundary  of  her  land  thereby  in- 
tercepting and  collecting  the  seepage  cre- 
ated by  the  irrigation  of  her  neighbor's  land. 
The  owners  of  the  land  frbm  which  the  wa- 
ter seeped  and  percolated  later  dug  a  paral- 
lel ditch  on  their  own  land  thereby  cutting 
off  plaintiff's  supply.  The  water  thus  Inter- 
cepted and  collected  the  defendants  carried 
by  means  of  a  ditch  around  plaintiff's  land 
and  irrigated  other  lands  owned  by  them. 
The  court  said:  "The  plaintiff  certainly  has 
acquired  no  vested  right  to  compel  the  de- 
fendants to  apply  the  waters,  the  right  to 
the  use  of  which  they  own.  In  such  a  way 
as  that  some  of  It  will  not  soak  into  the 
ground,  but  escape  and  pass  from  the  surface 
onto  her  land.  The  defendants  have  the 
right  to  change  the  place  and  manner  of  use 
or  reduce  the  quantity  applied  on  their  lands, 
so  that  no  water  whatever  will  escape  and 
reach  the  lands  of  plaintiff."  The  facts  of 
that  case  are  somewhat  similar  to  tiie  facts 
In  the  case  at  bar. 

Applying  the  well-settled  principles  of  law 
as  declared  by  the  foregoing  authorities  to 
the  facts  In  this  case  as  found  by  the  court. 
It  necessarily  follows  that  respondent  ac- 
quired no  prescriptive  or  vested  right  as 
against  the  appellant  to  the  water  In  ques- 
tion, or  any  part  thereof. 

The  cause  la  remanded,  with  directions  to 
the  trial  court  to  modify  its  conclusions  of 
law  and  the  decree  so  as  to  conform  with 
the  findings  of  fact,  quieting  appellant's  title 
to  the  water  in  controversy  without  any  re- 
strictions therein  in  favor  of  respondent 
Costs  of  this  appettl  to  he  taxed  against  re- 
spondent 

FBICK,  C.  J.,  concurs. 

8TRAUP,  3.  (concurring).  The  court  found 
and  adjudged  the  plaintiff  the  owner  of  the 
water.  The  Judgment  in  such  particular  is 
not  complained  of  by  ei^er  party.  The  only 
complaint  made  is  this:  The  court,  after  m 
finding  and  adjudging,  further  adjudged  that 
the  plaintiff  was  required  to  use  the  water 
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on  B  iMrttcoIac  teaet  ot  land-«nd  oonlA.  ^pt 
divert  and  uee  It  on  other  lan4  When  It 
was  found  and  adjudged  tha^  ibe  plalntltf 
was  the  owner  of  tbe  water,  of  which  no 
complaint  Is  made,  I  think  the  proper  dis- 
position of  tbe  case  Is  controlled  by  tbe 
principle  that  an  owner  of  water  maf  di- 
vert and  use  It  for  benefldal  porposes  on 
any  lands  de^red.  That  principle  tbe  JodK- 
ment  violates.  I  therefore  concur  In  tbe 
inodlflcatloa  of  the  JudguenL 


(li  Alls,  im 

DOWDY  et  al.  v.  CALTX 

(Supreme  Court  of  AriiomL     Jxily  6^  1912.) 

L  Attachmbht  (I  122*>— AmDAVit— Amznd- 

UENT. 

Civ.  Code  1«01,  pah  862,  expressly  an- 
tboriiea  amendmeat  of  aa  aflldavit  in  attacb- 
itoent.  .  . 

fBd.  Note.-i-For  other  cases,  see  Attachment, 
Cent  Dig.  li  323-3.37;   Dec.  Dig.  I  122*] 
2.  Garnibhmsrt  (S  87»)— AmoAViT— AiiESD- 

Civ.  Code  1001,  par.  862,  expressly  an- 
thorixes  amendmciit  of  a  camishmeat  affidavit 
-  [Bid.  Net&)-^or  other  oases,  see  Oarnishment, 
CeaL  Die.  M  liG6-lQ&;    Dec  Dig.  f  87.*]     , 

5.  PucADno  (i  248*)  — Coiaojuure— AiiEi|D> 

ME.NT. 

Where  a  complaint  stated  two  caoses  ot 
action,  one  for  money  had  and  received,  ac- 
quired by  a  tortious  entry  upon  plaintiff's  place 
of  business  In  his  absence,  and  the  other  found- 
ed on  tortious  destruction  of  his  business,  an 
amendment  more  speciflcaUy  alleging  the  '  In- 
debtedness and  the  circumstances  under  wUch 
defendant  obtained  ■  possession  of  tbe  money,  and 
omitting  tlte  second  cause  of  action,  was  not 
improperly  allowed  as  introducing  a  new  and 
different  cause  of  action  from  that  originally 
pleaded. 

[Ed.   Note.— For   other   cases,   see   Pleading, 
Cent.  Dig.   ||  6S6,  687,   688-700,   700;    Deo. 
I>ig.  I  m*i 
4.   ASATKMKNT  AHD  SBVITAI,  (|  4*)— AKOTHKB 

SoiT  Pkndinq. 

An  action  should  be  abated  fbr  i>endency 
of  another  suit  foi^'  the  same  relief  between  the 
same  parties  and  involving  the  same  sobject  of 
action. 

[Ed.  Ijfote. — ^For  other  cases,  see  Abatement 
and  Revival,  Cent.  Dig.  H  25-38;  Dec.  Dig.  I 
4.*] 

6.  EStKCTION    OF  RSVKDtEg    ({  7*)->-IRC0N8I8T- 
KNT  RrtTEOIBS. 

A  sat)Be<tnently  oommenoed  action  between 
the  same  patties,  for  the  same -cause  of  action, 
seeking  different  and  inconsistent  relief,  will 
abate,  even'  though  the  prior  action  has  been 
dismissbd,  beeaose  tbe  plaintiff  elected  his  tern- 

.edy  and  cannot  hno-imo  reaediea  toi  the  wune 
wrong. 

^  [Ed.  Note.— For  other  cases,  see  BSection  ot 
Bemedies,  Cent  Dig.  |  12 ;   Dec.  Dig.  I  7.*] 

6.  JCDOMKNT  (f  500*>— Bab— Relief  Socoht, 
One  who  has  pursued  a  remedy  to  Judg- 
ment cannot  prosecute  another  suit  for  the 
«»me  cause  of  action,  but  for  a  diSesent  leliaf, 
•ince  the  facts  constituting  the  oaose  of  action 
l^ave  been  adjudicated.  ,  .. 

[Ed.  Note.— For  other  cases,  see  Judgmen 
.Cent  Dig.  |J  ^1035,  1063^  1064,  1102-llOe 
Dec.  Dig.  I  59&*1     •  "•         ••      ■   ,     .   •• 


,7,  UyjDBjrcB  a  43*}-JuDioiAL  Vcnc^-Ttt,- 
■   r*ti  bf  Acxiliri.  •  •    '  "  ••  ' 

A  court  cannot  Jndieially  know  that,  eke 
action'  was  commenced  befote  another  mere}y 
because  It  besrs  a  lower  file  nnmber.  " 

[Bd.,  Note.— For  other  cases,  see  Evidence; 
Cent  Dig.  11  62-65;    Dec  Dig.  I  43,*I 

8.  ABATElfENT     AND     RBTITAL    <!     8*>-^1TDO> 

KENT  '«  090*)— PsnmnoT  or  AxotrnxB  A«- 

noK— Ka  Jdbicata. 

Pendency  of  an  action  to  replevin  money, 
or  dlspedltion'  of  the. cause  adverse  to  plaintiff, 
does  not  affeet .  hia  right  >  to  porsm  a  valid 
remedy  tof  i^  ponversion.  .    ..   j 

[Ed.'  Note.— For  other  cases,  see  Abatement 
and  Revival,  Cent, Dig.  M  39-S6,  68^  08- 
72;  Dee.  Dig.  18;*  Judgment,  Cent  Dig-  li 
1035,  1063,  1064,  U02-110e;  Dec  IMg.  | 
690.*]      ..  , 

9.  RcptKvnr  (I  4^— SuBJXon  or  RsLixr— 
Monet. 

Meplevin  wiU  not  lie  Cob  the  .recovery  of 
money  nnleas  Lt  is  spedficsilly  described  and 
tbe  plaintiff  shows  himself  entitled  to  its  poa; 
sessjop  aa  tt|A /Specific  meney  described.  ^ 

[Eld.  Note. — For  other  cases,'  see  Replevin, 
Cent  Dig.  Si  4-l»,  31-26;   Dee.  Dig.  I  4.*] 

^0.  PusADiira  (I  106*)— PiXA  iir  ABAnaaira 

— StT^nCIENCT. 

In  an  action  for  money  had  and  received, 
a  plea  in  abatement,  based  on  pendency  of  sn 
action  to  replevin  tbe  money,  is  insOfficient 
where  tbe  money-  is  not  specifically  described 
and  it  is  not  alleged  that  such  a  claim  is  made 
to  the  mpney  tty  plaintiff  in  tbe  replevin  suit 
as  to  entitle .  .him  to  the  possession  of  the 
specific  currency,  gold,  end  silver,  as  described. 
[£}d.  Note.— For  other  oases,  see  Heading, 
Cent  Dig.  tl  219-227;   Dec.  Dig.  i  106.*J 

11.  PleADINQ      ({     205*)— OCNBBAL     DCNtAI^ 
SUFWCIENCT. 

A  general  denial  is  godd  as  againat  •  t*B- 

eral  demurrer. 

[Efl.  Note.— F>»r  other  eases,  see  Pleading, 
Cent  Dig.  H  491-498,  496,  496,  498-610;  Dee. 
Dig.  i  205.*] 

12.  APPEAiL  AND  Ebbob  (1 1040* )— HABtmtaa 
Ebrob— StJSTENTioN  or  Dekubrbb. 

'  Any  error  in  sustaining  a  demurrer 'to  a 
general  denial  ia  good,  where  every  issue  raised 
by  tbe  general  denial  is  either  admitted  by  de- 
fendants in  other  pleadings  filed-  or  ia  supplied 
by  the  law. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Srror,  Cent;  Dig.  {{  408»-410S;  Dec  Die.  i 
1040.*J   ' 

13.  SBT-OsT    AMD    COTIHnB0I.AIlC     (|    22*^ 
SVBJBCTS. 

-Ja  a  suit  for  money  had  and  received  as 
upon  contract  defendants  can,  under  Civ,  Code 
1901,  .par.  1304,  plead,  as  a  set-off  or  counter- 
claim, any  debt  due  from  plaintiff  to  them 
iounde4  upon  a  certain.,  demand,  or  they  can 
plead  any  unliquidated  Q.r  uncertain  claim  fpr 
damages  founded  upon  a  tort  or  breach  of  cov*- 
nant  arising  out  of,  or  incident  to,  or  connected 
.writh,  plainafTs  cause  of  action.  .... 

[IBd.  NoiJe.-^Fbr  other  cases,  see  Set>Off  and 
Connterclaim,  Cent  Dig.  ft  26-37:  Dec  JUt,  i 

14.  PucADina  (i  144*)-Tl3E7-Qnr^LiABiutr 
roB.fiEKT.  "^,  ; 

T^ere  can  be  no  liability  for  rfeiit  withdbt 
privity  efiooiitract  or  estate,  and'bence  a  set- 
off or  cdnnterclaim  based  on  rent  claimed  ie  be 

is  insufficient  where  it  ^s  to  allege  such 

[Ed.  Note.— iT'or  other  eases,--  see  PleadiBg, 
tG«Bt'  Dig,  I  288t  Dee.  Dig.  4  1«4.<)] 
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lo.  Lardlobd  ahd  TxiiAif^  CI-  ^)T-KlF^i^>^  j^jidf  anott^er! 
gjP^mnt),.    ■    ;  ■■ .  Mil,-,  / 

ti- -  Xi^«-/i|««tioii  «t  IajBd]^rd  anc|  tenut  W:^!:, 
which  arise*  Iron,  a  coatr')^;^  \(j  »aaDjDi)«  per- , 
■OA^occapi'ei  the  property  of  aoiother  with  his 
(MrmYi^l^  and  iq  suboraipation  to  hi*  ^iglrts, 
the  occnp&nt  bein^  known  as  the  tenant' atid  the 
pcnoi  ia  aubtrdiaatioB:  Hoi  whom  ha  oocsyiea'. 
%m  -the  ^ndlord,  U  bcmti  easenCial  to  th«  relt- 
tioii  that  the  occupancy  .be  both  peiinntsiT«  asd 
suhoidinate.         <  i    ' 

'(Ed.  Vote.— Tor  other  cases,  -  see  -  lAsdlard 
fod'Tatiavt,  OanK'DiK.  I  1;    Dee.  Dif.  |  1.*] 

16.  Set-Qf»   AMD   CouwTEBcijjii    (I'  28*)— 

.^'BpBJMtB.  .        '  •''■/. 

'.,,'  J^  cMnt  for  rent  canbothe  said 'to  ariM 
Mt-«r<,'or  be.inddent  to,  o^^cono^ed  with,  de- 
KBd8Dts'-"t6rtion8  approiiriation'  of  plaiotltTs 
money  in  the  buildinc  for  which  th«  rent  'ia 
elaimed,'  «o>'M  4*  anAtaiii  .a'^et^pfl-^)^  poiin()err 
claim. 

^>[Bd:' Note.—iBoE  otlitt  ca«e<,  aee  .Set-08  and 
Ooanterdaim,  Gent.  I>i(,-|i43,.  44:   X)«c.  Die 

ia«.»}.  ■  -   .•■ 

17,  Srr-Orr  ahi<  Covi^mcLAiM   (f-  ae*)— 

l<"'&trl8J*CT8.   ■ 

'  A  claim  f o^  trespass  upM^  pireiitisas  cautot 
be. said  to  avi«e^o>at  of,  .or;  l>t,  incident  {W,  M 
connected  with,  a  conversion  hy^  defendants  .of 
plaintiff's  .rnoqw,  o;a  au«h  premises,  so  as  to 
•nstain  a  set-off  or  counterclainu  •  » 

[Bii.  Note.— For  otherwises,,  see 'Get  .lOlt  an4 
Gountcrelaiin,  Cent  Die,  H  4%.  44;  -Dec.  Dig, 
{  26.»J 

^8,  PLBAbmd'XI  880*)— IbsnBB'AlTD  Pboof.  ' 

Evidence  offered  in'  support  of  pleadings 
Which  bUve '  been  elimihated  f-roak  the  c«se  is 
.properly  exdnded  as  irrelevant.' 

[Ed.-  NAtie.— For-  other'  cshcs,-  see-  Pleadintr: 
Xl«»t.  V>\i.  \k  1287,  }239>-12$2;    Deo.  Dtg.  | 

380.»]  .;' 

-19,  JcDogmfT  (.{'a89*)>-DkrAoi:»-TyAc;ATioN 
—Judicial  Discretion.  ..    -  .   .i< 

■  \.JX  was- discretionary .  wi^  ,  the -trial  :Court 

.tO'DP^OPlaintilnB  default,  entered  for  failufi^  to 

answer  defencla'nts'  counterclaim.  , 

lEd,JJ9te.— Foe  other  cases,  see  Judgment, 


i 


fia  •  PiiBADiN^  {\  ■  882*>-nA.iWW»»-N*0WMiTr . 
\   VOB  CtcnuNO..  .  ....!.; 

Where  an.  answer  .to  «  ootiiitetciaiai.  W 
!maiiiBd>  on  'file,  ib'.Berved  e^uaHf  aa^an  anaw'er 
to  the  counterclaim  refiled  to  an  amended.  i90in> 
,pl«iat, ,   ..  •,'.'" 

^  WA-    Nete.-r-Ver  «tfa«r :  cases,-  sea   Pleading, 
Cent  Dig.  H  1003-1010;   Dec.  Dig.  |  882k.*]  i 

'^.  "Apical  jLUm  Ebbo*  (|  ie8B*>— HABinJas 

S/RROB. 

',  A'ny  erro'r  in  rtilin;gii  ibtfceVnitig  *  osiinter-' 
"flaim  wa«'  barnfless  to  defendaiiM,  'where- it 
failed  jto, 'state  facts  sufflcient  to- constitata  a 
"countWclrim.  ■  '"    •        '.•"'' 

- '  [Ed,  Note.— For  othfer  casks?  see  Appeal  and 
riCrw,  Cen,t-  Dig.  i!  .4675-4088;   Die  Dig.  I 

„a()39.*i-, :/  ,  -"^     ■ 

22.  INTBBBST  (I  82*')— Gona. 
\   1.  nUnd^r  Civ.  Code-.  1901,  par.  2774,  which 
<  pv(r#id«Kth|it  a  Indgment  shall  .bear  Ipjtfirestat 

the  legal  rate,  miless  based  on  a  contract  vvt' 
-TidisK .  another  r;ite.  ^  judgment  properlj 
^iWaMtlbfeKst  on  Qii  costs  lUloWed; 'ah  weU  as 

upon  tlw  fi,nncipal.s«in  of  the,  judgment 

'    inBd;,^olaL— For  othef'cas^iS,   see  Intexast, 

l'  ■•...,..    '     l,J   .  1-  '     '  •  ■    ' 

'  '  Appeal  from  i:)l«trlclObnrt,"Javalp«fcf;Pfraifc. 
,$tyi;-  btfoTft  jwtioe  VO^vtt  -K.  Jio^  ' 

Action  By  PeCe  Otf  ▼!  agajJMt  7..T.  'Ooirdr 


feYon  I?  )iM|ri!^eAt't^Jl)Mittur 
|a][t<)'t¥oih  ail  order  refnMhgivnefw'tPlal,  de-' 
fendanta  afipeiL   'Afflrsi^d.     ''•    '•  • 

. .  Bpbt  E.  MwrifKun-and  %,.  %'a^.ai^  botb 
of  JPr^scoJt,  flof  appeila^ita, ,  Norrlg  &  Mitch-' 
el^  of  Fresi^tt,  and  Reese  M..  LIdj;,  of  Fhoe- 
nlx,-ior  apppHee.     .,   ,  ', 

qUNNINGHAM,  J.  A  Jndgttient  was  ren- 
dered "for  the  plaintiff  and  front  which  judg- 
ment and  an  order  OTerriiliil^  iAefendants' 
motion  for  a  new  trial  defendants  appeal. 

The  plaintiff  commenced  this  action  An* 
gust  1,  19U),^  by  .^ing  ^is  complaint,  la  form; 
separately  setting  foTfh  twi)  causes  of  ac- 
tion, thA'  firstl.of  .whleb/.wM  ft>r  the.  sum  of 
11,024.15,  money  Ivid  tfA,  received  ••  upon 
contract,  the  possession*  of  which  money  de- 
fendants are.  charged  to  have  acquired  by  a 
tortious  entry  of  plaintMrs- place  of.  boslnesi^ 
la  the  abs^ce  of  plaintiff,  and  seizing  and 
talcW  tbe'-nibney. .  Tlie  second  cause  of  ac- 
tion, la  founded  upon '  the  alleged  tortious 
diestructlon  of  plafQtlfTd  business,  for  which 
plaintiff di^ms  dam.ages  la. the  aom  of  $500. 
Plaintiff  aim  died  his  TaffldaTlt  In  attach- 
ment clhlming  aa  Indebtednea*  «galnst  the 
defendants  in '  the  sum  of  |1',024.1<(,  noney 
had  and  tecelred  by  dbffetadaatB  cm  the  9t]t 
day  of  ^uly.  1910.  On  September  8,  ytfiH, 
the  defendants  filed  their  answer.  On  De- 
eecitber  28,  1910,  plaintiff  filed  aa  affldavlt 
and  applied  for  a  iti'lt;'  of  garnishment 
agatitsi:  the  Bank  of  Arizona,'  alle^tn^r  the 
aahie  iadBbtedneas  due  .for  mei^y  bad  and 
received  in  thei-Baine  amount  On  February 
2,  '1911,  defendants  moved  to  aua<fti  the  at- 
tachment proceedings  -and  dlssdlve  tbe  at- 
tachment for  defects  in  the  affidavits  tn  not 
aetting' forth  the  fltatwtoryreauirMneBt  jus- 
tifying' the  lesnance  of  such  attachment  and 
garnishment  On  the  8th  day  of  February, 
Idli;  the'  ptalnttt-ffl^  ftlh'  amended  eom- 
plalnt,  -  3;^er  am^dment^  to  the  original 
complaint '  consist  ot  mpre  .specific;  aUega- 
%io)M  of'  IndebtedneMi  lind-the  dggtwaatances 
under  w^lch  defendants  obtained  posaessloa 
of  tljie  iboney  claimed,  tmf  tbe  sec6nd  sep- 
arately stated  ca'use  of  action  In '  the  orig- 
inal -complaint  ja^  ,wboII]t.  omitted  In  the 
amoided  complaint  No  ruling  was  had  oa 
tlie  niotloii  to  quaah  and  diawiTe  the  at- 
tachment, and  on  Febraai^  8,  1911,  tte 
-plaintiff  filed  .amended  affidavits  In  attach- 
ment and  in  garnishment  containing  the  nee- 
'Msary  aad  required  a tltgatfona  omitted  from 
the  original  affidavits. 

'"  0,*J  tlie  AppillMUfc,  iftiS.Ii9i'errorTip<Mi  the 
ruling.'  of  the  ,court  perkhltting  the  plaintiff 
to  file,  amended  affidavits  In  attachment  and 
garbishipent,  tLnift  in  refusing  to  dissolve  tbe 
attacluBent  and  «ami8hiB«it. 

Tft«  ptupMe  of  attachmeat,  including  ga(- 
nlshmept,  is  to  hold  the' property  of  the  de- 

. 'tendant  ai  securtt!}- Tf or  the  satisfaction  of 
any    judgment'  ftaie    jdhintijJC.  '^may    recovw, 
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^j|aipat  tbe  defendant^ jb^  suit  pending  on  a 
contract,'  express  or  implied,  for  the  direct 
l^ruent  of  mon^y,  made  or  payable  In.Ari- 
zopa.  Para^a^'b  332,.  B.  S.  (Civ.  Code)  of 
Arizona  1901. 

,,  The  attaduneni  |b  liable  to  abate ,  upon 
potion  unless  the  bqnd  and  affidavit  con- 
fain  all  essential  matters  required  by  the 
statute.    Paragraph  339,  R.  &.  Arizona  lOOl. 

Howeyer,  no  writ  of  attachment  shall  be 
quashed,  nor  the  property  taken  thereunder 
be  restor^,  nor  any.  garnishee .  dl89hargedi 
nor  any  bond  by  him  given  canceled;  on.4<;- 
Qonnt  o(  the  In&ufficlency  of  the,  original  >ffi- 
da,TUV'  wilt  of  attachment,  or  attachment 
^dd,  if  the  j>lami{Dt,,  or  some  person  for 
Um,  shall  cause  a  legal  and.  sufficient,  affi- 
davit OE  attachment  hond  to  be  filed,  or  the 
writ  to  be  ajDifndeii^  in  such  time  and  man; 
|ier.as,,tbe  c^ud^  q>ay  dlrec^  and  in.  that, 
event  the  court  shall  proceed  aja  if  ^.pr^ 
eeedlngs  had -originally  been  sufficient).  .P,ar- 
Mraph  362,  Revised  SUtutea  (Civil  .Cbde;t  <ft 
Arizona  180i,      ;    ,  '    .     . 

[t]  Tbe  apffollants,,  pctioiAaiA  that,  the 
amoiided  complaint  injtroducefi  into  tl^eca^ 
a,  new  and.  di^eient;  cause  of  aatl«n  fro^ 
that;  originally  ipl^ade^;  that  in  tbe  ^prtgl^a,! 
complaint .  the  .-allege^  caijise,  of  .  aotion  w.^s 
temded.  on,  tort  for  conversion,  whereas  in 
tte  an)endQd  <M>9iplaint  the  alleged  causi;  ef 
»etlaa  la .  is  '  contract  Appellants  d9  not 
make  theiir  position. entirely  clear/  If  appel- 
laotB  Intendto  complt^  that  in  theorigli^ 
mmplalnt.the  causft  of  a^ition,  is  ft^nn^ed  up- 
m>  tort,!  and  4Qiforqi  sountb^  tort,  and'  on 
the  other  hand  in  the  amended  complaint 
41ie  cause -of. action  is  founded  tn.tpjrt.and 
in  .form:  saands  .in  contract,  we  could  under- 
stand hew  apptilauts  aisne  the  ^uesti«in ,  of 
^ection.'ioC  -nme^es  so  vehemently.  The 
eaoMT  of.  action  8et..fwthfin  the  axoended 
complaint  Is  bounded,  upon  the  .identical  t^i^ 
~-tbe  00M«rai«inidf  the  »<»eiy,  :toi!tJKHis)j:i  m- 
qolRd  iHT^idefendantSi  The  possession- joftjbe 
money  is -alleged  to.  hare  ibecn  acquired  by 
the  i9peUttDtsfiio(Q;tbe  same  bui;tdlng,  at  tbe 
Mfme'ttae,-  and  tn  the -same  manner,  and  in 
tbe  same  sumc  tn  both  the  original  and  in 
the  amended  complalntS4<,and :  la  hotb  the 
plaintiff  is  alleiied'tO'be  tbe  owner  of  the 
money  eonv««ted,-«nd  ia^both  the -same.' re- 
lief 1b  prayed)^tbe«ama'xeniedy.  ia  purstied. 
We  discover  no'-grbuads  for,  etecUoo  of  rem- 
etUes.  If  it  Is:  the<  donteation  «f  appellants 
to  base  their  objections  on  tbe  groundsthat, 
b^  reason  Of  tte'piaintUf  "baviAg'JMnedian 
«urtlon'saunding'in.  tort  with  anaetioB  sound- 
tog  in  contract  ^ii4hi6b  was  the  case-. in.  the 
original  complaint),  the  defendants .  ara  at 
Bbefty  tO'eUct;to'«absiaer  tbe  whole  com- 
plaint as  a  single-action  'sounding  in  tort,  be- 
vaose  a  seinurate  eauae  of  action  -aeparately 
stated  therein  -  sounds-  in '  tort,  aim  When 
plaintlflt  has  amdsded  Ids  abtlon  and  ^dimi- 
nates  from '  hit  Mtuptalat'  the  separate  cause, 
Ot  action  sounding  in  tort,  la  tbe  pursuing  of 


a  different  remedy  }n  the  nmen^ed  action 
from  the  Remedy  pursued  In  the  oitlglnarBfilt 
and  thus  makes  an  occasion  fo,r  an  eleSclibn 
of  remedies,  ^^nd  that  plalntltr  has^  elected 't6 
pursue  his.  remedy  in  tort  before  he  pursues 
his  remedy  in  conlTact,  we'  can  'nnderstand, 
but  we  '<;aimot  agree  With  their  posltlotf. 
■While  the  suit  was  standing  upon  the  pr^t- 
Inal  complaint,  the  defendeints  may  ha've 
caused  the  abatement  oiC  one  of  said  .canseti 
of  action  upon  e^  proper  niotion,  but  tbe  ne- 
cessity for  Biicb  nioti6p,"no  longer;  existed 
when  the  offensive  ci^us'e' of' action, Was 'eiini- 
inated. '  No  merit  appeaTs  in  the  appellants' 
contention. '"  'Nb  departure  has.  resulted  '  b^ 
tbe  amendment  so ,  made,  plaintiff  eibkfted 
to  pursue  hl{|  remedy  for  tbe  tortious  con- 
version of  b^  money  by  his  action  for  mdn^y 
had  an.d  received  as  upon  a' contract,,  an^ 
'thereby, wftlived  his  remedy  ^or  dajn^ges  siil- 
.ifepediffaj^  the  tortious  cony'ersion,' wl)l<^;  h^ 
had.jthp  i;lgilt  to  do.  ap^  by  which 'the  de- 
fendants ^xe  considered  )n  law',jpe^li^rl^ 
favjjired,,  ;  ■  ;.."  ;,  '  .,'.'  ,■  ■  ^,  ..."  ".''  \ 
I  yte  amended .  complaint  having  be^n  jBled 
before  tjTiali.^Q,  leave  of  court  permltt'Ing^t]i(e 
.filing,  of  STj^ix  amend'ed' cpraplalnt  under  audi 
,(!ircumstanqes  '  w^s  required;  but  plaintiff 
waa  required  to  serye  appellants  vltj}  a  cdp^ 
therepf  ,ft)aragraph  128$,,  E.  S.  tpiv,  ip<!del 
Artona  1901),  apd,  as  no  objection'  is  made 
upon  that  ground,  we  presume  suqh.  service 
fWas  duly  made..  ,  ii     ■  ■    .     "  ,   ,,.    ." 

Tbe  autboflties  cited  by  kppeliants''o;|ii  this 
phase  of  .the  c;^8e:bAve  no  ^ppUca^oj^'  t(^  tlie 
.facta  apjjtearlng  in  tlfls  case.  ,■.','■] 

.,.,  IVti.^he  defendants  pleaded  ^n  abateipent 
.fi  re{)levln  snlt  pending  and  i^ndisposed.d^f  in 
the iHaia^ court,  alleging  that  the  partle^,are 
thfi.saiye,  and  by. aai^  action  plaintiif  .is  seek- 
;ing  to  i;e<}9ver  $665,  .oonsistlng ,  of '  currency, 
gold,  .4ind  silver,. :a^  that  plaititilT  theirevi 
.aUeges  that  defendants .  en.  the  9th  day  of 
.^Uly,.  19ip,  ..w^nongf  ully  and  unlawfully  sel^ 
.and  secured  possession  of.  ^Id  ijitoney,  ai)d 
It  is  alleged  that  such  money  la  a  part  and 
paj;cel  of  the  mqney  fpr.|Which,^lalntUK  sues 
4a  this,  action.    ,      .[■.'..',  ,      , 

,  Q^fendanta  plead^  the  a^Jne  ,repleyin  suit 
iq  bar,,  setting  up,  substantially)  the  ^a{Qe 
facts  as  set  fo.rtb  in  their  ple^'ln,  abateme^^t, 
to  both  of  which  pleas  plaipti^.  idemurref, 
and  tbe,  court  sustabi^ed.  t^i^ch  demurr^rik 
These  r«llngs  are  asslggae^  as  .error.  .  .  .   .J 

Anotbe*  suit  pending  ,in  4b#  SAWe'  or. other 
.  court  between  the  sanie -parties  "JiavQlTlng  the 
same  subject' (^  actlon> 'Pursuing-,  the  <aame 
or  a  different  remedy .  foxy  relief,  npon  appli- 
cation made,  icannct  stand  together.  The 
Huit 'first  boumenced^  in  point  .of  time,  con- 
trols, and,  when'  the  remedies  are  iacanslst- 
ent,  sudi  prior  salt  is.  an  election  ivoF  reiaedy 
and  iwevails.  A'subaeqiMitls"  commencea  ac- 
tion between  the  Same  parttes,  focrtbti  aan^e 
cause  of  action,  aedUng.  a  dtSecenti  jrelieif, 
wiUabate  even,  though  tbe.  pri(»' action*.  4ns 
been  dismissed,  because  tbe  plaintiff  elected 
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tdbi  rcmeAr  and  cannot  bare  two  Remedies 
)Cpr,  tb^  same  wrong.  If  an  action  pnraulng 
oott  remedy  bas  been  tried'  in  court,  he  can- 
noF  prosecute  another  suit  for  the  same 
cause  of  action,  but  for  a  different  relief,  ber 
cause  the  facts  constituting  the  cause  ol  ac- 
tion baVe  been  adjudicated.  MoUer  j.  TuSka, 
p,.^.  t,  i<S6;  Thompson  v.  Howard,  jl  Mich. 
80^,;  ^oonmaker  ▼.  Kelley,  42  Hnn  (N;  T.) 
804;  Bbbb  t.  Yob,  ^S5  V.  S.  13;  16  Sup.  Ct 
,4,  39.L.  Ed.  52 ;  A.  KUps'teiri  &  Co.  Y.  Grant, 
1^1  i'ed,  72,  72  0.  C.  A'  611;  and  Numerous 
ofliers.  But  we  think  the  above  sufficient  to 
Illustrate  tfie  law  on  the  subject 

.[^  I]  I^eitHer  the  plea  In  abatement  nor 
'^e'  plea  In  l>ar  allege  the  date  of  the  com- 
mencement of  the  replevin  suit  This  action 
,wa8  numbered  6,396,  and  the  said  pleas  refer 
to  the  reple^rin  suit  as  No.  5,392.  We  cannot, 
nor  could  the  trial  court.  Judicially  know 
tjiatrby  reason  of  the  replevin  suit  hating 
been  given  a  lower  number  than  this  action 
was  glTta  ft  was  therefore  thb  strlt  first 
,CQi^enced  In  that  court  The  trial  court 
b^d  "this  'suit  under  consideration,  and 
pit  the  replevin  suit,  and  was  Justified  in 
JiolOlng'  that  U^ls  salt  was  pntperly  before 
It,  not  subject,  for  the  reasons  shown,  to 
abate  lot  .^  be  barred  unless  the  pleadings 
•how  that'the'  rettlevin  suit  was  for'  the  same 
cause'of  action',  seeking  a  different  relief 
and  first '  commenced. '  Both  pleas  are  t>ad 
wl^en  attacked  by  a  demurrer,  because,  as  a 
^ne^al  tulb,  money  la  not  replcfviable  prop- 
el', <^na  where  snch  snit  wa^  eotdmeneed 
therefor  Its  pendency  or  disptisition  adverse 
to.plaintltf  does  not  affect  his  right  to  pursue 
a  Valid  remedy  for  its  conversion.  -IiOv«ll  t. 
'^am'motld  Co.,  66  Oonn.  600,  34  Atl.  611. 

[I]  KepieVin  will  not  lie  fortlie  recovery 
of  money  tinless  It  tt  specifically  described 

■and  the  plaintiff  shows  himself  entftleid  to 
.  Its  jwssession  as  the  specific  money  described. 
Imager  v.  Blaln,  44  N.  T.  446;  GfaVeri  V.  Dud- 
ley, iO  N.  T.  16;    Pllklhgton  t.  Trigg,  28 
M6.&5.   '     ■■.■■'■ 

[II]  The  bioney  Is  not  so  described,  U6)r  is 
It  alleged  that  snch  a  claim  Is  made  to  the 
money  by  'plaintiff  In  this  replevin  suit  as 
to  entitle  him  to  the  possession  ot  the  t4>eclflc 
Currency,  gdid,  and  silver,  as  described.  It 
is  cleat  for  these  reasons  that  the  conrt 
properly  sustaiued  the  demnrrfers  to  the  pleas 
In  abatemeht  atad  In  bar.  The  cases  dted 
'by  ai^ieUantS  are  In  no  way  in  conflict  with 
this  view  of  the  law.  The  case  of  Wile  v, 
Brownstein,  85  Hun  (N.  Y.)  68,  was  a  case 
to  recover  the  vftloe  of  personal  property 
released  from  replevin,  which  was  subject  to 
the  action  with  other  lefrierlable  property 
itaken  at  the  same  time.  The  plaintiff  had 
itie«ted  Ma  remedy  In  replevin,  and  he  was 
llot  «lloiW«d  to  abandon  tliat  remedy  and 
gmrtme  hla  other  inconsistent  remedy  tor  the 
coMKOloa  of  the  goods  leleaaed  and  recover 
tiKtr  value;     The   saiae.  principle  of  law 
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dominates  Bowtwr'V;  Cot,  108  K.  T.  656,  Vf 
N.  a  943.  . 

[11. 12]  The  pialn^ll^  filed  a  general  Ac 
murrer  to  defendant^'  answer  io  the  amend- 
ed complaint  The  court  snstalned  the  gen- 
eral demurrer!  and  th^  defendants  assign 
sucb  ruling  as  error,  fdr  the  reason  defend- 
ants' ausWer  consfsted  of  a  number  of  pleas 
in  abatement,  pleits  in  bar,  a  general  denial, 
a '  plea'  of  set-off;  An  examination  of  ttia 
record'  discloses  that  the  general  denial  was 
squarely  attadked  by  the  general  demurred. 
A'genferal  denial  is  good  as  against  a  general 
deitinhr6r.  'If  by  sustaining  tiUs  demurrer 
defendants  h&ve  suffered  substantial' InJ'ury, 
this  ruling  is  such  error  as  will  require  a 
reversal  of  the  Judgment  and  a  new  trial. 
If  no  substantial  injury  can  result  to  defend* 
ants  thercffrom,  then'  the  Judgment  nnist 
stand.  Paragraph  12S8,-  B.  S;  «hT.  Ooda) 
Arfao4«  1901!;  '  ' 

'  On  the  trlar  6t  the'  cause,  tM  defendants 
offered  to'  sustalit  by  proof  all  the  matters 
and  things  set  forth  In  their  set-off  and 
counterclaim^  as  a  trholii  and  in  detail.  One 
off  A  6t  tfutih  prAof  waa  limited  by  connsd 
to  "everything  s«t  np'  by  defendants  in  tbeUr 
pItts  in  abatem^it.-iaeui  in  bar,  la  tbdr 
eodnterclaim,  In  their  «n«w«r,  and  contained 
in  all  their  pleaii  filed  in  this  action  by  tba 
defMidants,  -nv^  and  except  tha  general 
denial."  Whldi  offers  were  objected  to  and 
refnaed.'  AhoCber  previoaa  offer  Inciluded  "an 
of'  the  amefndM'  answers  and  other  pleadtnga 
filed  bf  tte  defsudanta  in  tUs  aetton."  This 
to  the  b»\t  6ttlir  dtsdosed  by  th«  record  wtkk 
eonid  poulbUr  b«  considered '«i'aa  «aicr  to 
snstain  tba  general  denlaL  Vbn  aetlon  la 
for  money  had'  and  received.  TbA'faeU  aad 
«lrciimstaace8'  auder  whl<!h  the  possession  of 
the  money  was  Obtained' and  Its  amovat  ai» 
noC^  disputed  in  the  evidence  received  nor  la 
tbe  pteadlntti  of  tlM-d«flnidant8  otiter  than 
in  their  general  denlaL  The  Isiw.  soppUeathe 
promise  in  ancb  «>tasek  and  the  deCeiidaats 
are'  not  permitted  to  liontrovart  the  promise 
so  supplied.  tJndw  aoeh  drcnaiatanoeB,  the 
general  denial  taissa  no  lasae  of  Cact  fbr 
pr^f.  Brery  lasae  raised  by  the  general 
denial  Is  either  admitted  by  the  defendants 
in  other  pleadings  filed,  or  is  supplied  by  the 
law,  and  no  possible  wrong  could  result  to 
these  defendknts  from  the  mllng  made  by 
the  oonrt  and  complained  of  by  the  defend- 
ants. The  error  to  -without  Injury  to  the  de- 
fendants. 

[tS-11)  TIM  coiurt  anstained  plalntUTs  de- 
mnmrs  to  the  defendants'  aet-off  and  to 
thbir  counterclaim,  and  they  assign  error  oa 
thto  ruling. 

The  defendants  in  both  their  said  plead- 
iBgi"  claim  ownersldp,  title,'  and  right  to  the 
possession  of  thei  Iiouses  occnpled  by  tlta 
Irialntiff  as  a  sakton  from  the  23d  day  of 
January,  1907,  by  tieaabn  of  such  house  beirv 
situated  oa  a  mining  dain  at  the  time  ot 
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its  location  on  ^aid  date,'  as  a  part'M  said 
daim,  and  in  the  answer  of  set-off  and  in- 
their  counterclalnl  they  allege:  "That  <m 
or  about  the  25th  day  of  Novemtier,  190T,' 
the  plaintiff  •  •  •  enterett'  ihto  the  pos- 
sessioii  and  occnpancy.  of  the  building 
•  ■•  *  and  frotti  said  last-mentioned  date 
down  to  and  including  thfe  eth  day  of  July, 
1910,  used  and 'occupied  th^  same  and  car- 
ried on  a  8alo6n  business  tl^erdni  and  ttial 
the  rent  for  said  premised  knd  f9r  tie  use 
and,  occupation  thereof  during  th6  time  thby 
were  occupied  by  said  CaM  '•  .*  ♦  is  and' 
was  the  sum  of  $40  per  moptti;  and  that 
said  suipi  of  $40  per  month  was,,a  reasoiiable 
rental  for  such  iise  and  occupation.' bjr  sfid 
dalvi  of  said  buildings^"  Alleges  frequent! 
demands  for  payment  of  isaid  rent,  and  plain- 
tiff's refusal  to  pay.  .  ^et^viSA  of  such  re- 
fusal, on  the  9th  day  of  July,  1910,  the  de^ 
fendants,  being  the  owners  of  such' buildings, 
entered  In  said  buildings  and  took  possession 
of  all  of  the  personal  property  of  said  plaifi- 
tiff  therein  situate, '  Including  the  said  sum 
of  money  mentioned  and  described  in  said 
amen(^ed  complaint,  for  the  purpose  of  en- 
forcing and  satisfying  the  landlord's  '  Ben 
granted  them  upon  said  personal  property  of 
said  plaintiff  including  said  money.  The 
facts  and  circumstances,  aet  forth  by  plain? 
tiff  as  the  means  by  which  defendants  cdme 
into  possession  of  the  mopey  sued  for,  are 
identical  with  the  facts  an^  circumstances 
set  forth  in  defendants*  said  answer  of  set- 
off and  counterclaim  by  which  they  endeavor 
to  excuse  the  seizure  of  the  money.  In  each 
snch  pleading  the  defendants  endeavor  to 
justify  ,thelE  tortious  taUng  .of  tha-fnoney 
on  the  grounds  that  rent  was  due  and  they 
held  a  landlord's  lien  on  the  nioney  is  'well 
as  on  the  otiter.  personal  property  belong;ing! 
to  the  plaintiff.  No  other  allegation  of  tt>e 
relation  of  landlord  and  tenant  appears  In 
either  pleading  than  as  above  set  forth.  No 
other  right  of  set-off  or  counterclaim  is  as- 
serted by  defendants  than  said  olalm  for 
the  rent  due  from  the  plaintiff. 

The  plaintiff  having  waived  the  tort  apd 
elected  to  sue  for  money  had'  and  received' 
as  upon  contract,  the  defendants  could  plead 
as  a  set-off  or  a  counterclaim  any  debt  due 
from  plaintiff  to  them  founded  upon  'a  cer- 
tain demand.  Paragraph  1364,  Revised  Stat- 
utes (Civil  Code)  of  Arlsona  1801;  Norden 
T.  Jones,  33  Wis.  «00,  14  Am.  Rep.  782.  And 
they  may  plead  any  nnliqnldated  or  uncer- 
tain claim  for  damages  founded  upon  a  tort 
or  breach  of  covenant  arising  out  of,  or  in- 
cident to,  or  connected  with,  the  plaintiff's 
cause  of  action. 

The  plaintiff's  cause  of  action  is  the  con- 
version of  the  money  tortlously  taken  by 
the  defendants;  the  subject  of  the  action  is 
the  money  so  converted.  The  appellants 
claim  that  their  rent  due  is  a  definite,  liqui- 
dated, and  certain  demand,  and  thtut  this. 
demand  "arose  out  of  the  subject-matter  as 


set  forth  in  iflatiitlfrs  aiAendad  Ktoms^aiot.'' 
There  can  be  no  liability  for  rent  .without 
privity  either  oC  contract  or  estate,    24  Qy«» 

11T6.  '   •  ..'   ■•  •    :,:     :■■    ,■■■ 

Defendaats  have  alleged  in  theifi  oCEaet  and,i 
In  their  counterclaim  no  privity  lOf:  can  tract) 
or  of  estate.'   'Ttt*ir  aUegaUons  In  this-  ccfi- 
n'eetion  are  that  plaintiff  "entered  into  po0i<. 
session  and  occupancy'  of  the:building».Biid.'. 
so  continued  to  tse  and  occupy  .the  ;saiMi' 
nntU  the  9th  of  July,  1910,"  and  other  aller  • 
gatlons' assert  deffendantaf  owiienh^'  of  4flie 
bulTdings  from  Janui&ry  23,-  1907v:ito  the  time- 
of  pleading,  by  reason  of  the  buUdings;.belnij^.i 
situate  on  a  mining  claim'  acquired  by  coDr  - 
veyance  from  the  locators^     They   fuetkerr 
claim  ttiat  plaintiff  entered  and  began  to  oc-; 
cupy   the  buildings  on  November  25,  .1907, 
after  the  claim  of  defendants  and  their  pred- 
ecessors' attached  to  the  mining  daim.    JBnt 
no  fact  is '  aliped, '  either  la. the  answer  or 
in  tlie  eouoterclaiiD,  showing  the  capacity  in . 
v^hich  the  plaintiff  -entered  intO'ithe  posses-, 
sion  of  the  hnUdinga  or  the  capacity 'in.  which . 
he  coBtintaed  to-  sse  and  occupy  them — wbeti»- : 
er  he  entMed^  used,  and  oociipted  the  proper- 
ty as.  a  tenant  or  as  a-itnespasaeri'   Xha  al" 
legations  of  c&tryi,  use,  and  occupation'  of : 
the  property  are  not  suffldsat  to  create  tha 
relation  of  landlord  and  tenant    The  rela- , 
tion'of  landlord  and  tenant  ia  dsflned  asitfaat.' 
which  arises  from,  a  contract  bj.  which  one 
person  occupies  the  iwoperty  of  another  with 
his  permission,  and  in  sulwrdlnatlDn  to  -hiB  ■ 
rights,  the  ooenpant  being  known  as  the  ten- 
ant, and  the  person  Inisabordlnation'to  whom 
be  occupies  as  the  landlord.    It. is  essential 
to  the  relation  .  that  therooonpanqy.be  .both  ! 
permissive  and  subordinate,. and  liability 'as ' 
between  landlord  «nd  tenant  .rests  «pdb  pfrlv-  ■■ 
ity,  both  »f -estate  and  of  contrack    fitfiCyCr 
87C-8T7.,  ■;  '•,,  •,    •  :. 

[IS]  The  Answer  otset-off  aad  tbe  counter- . 
claim  are  therefore  subject  to  plalntiffis-dft-' 
mosrer,  wdess  tbe  subject  of!  the  act>ofl><or 
the  aubject  of  the  counterclaim  arose,  out  of. 
the  trannaetion.'    Defendants'  Dountwdsiim 
and  claimi  of  ■■att^o1t .  are  feir  .rent  due  for  ^ 
the  buildings.    We  fail  to  see  how  rent  for 
buildings  could  arise  out 'of,  or  be  incident 
to,  or  connected  with,  defendants'  tortimis- 
appropriation,  of  plaintiff's  money, 

[17]  The  defendants'  setoC^  and.  ceuntar-. 
claim  allege  a  state  of  facts  as  wooldi  make 
the  entry  and  occupation  by  plaintiff  of  de-. 
fendants'  property  a  trespass,  for  which  de- 
fendants would  have  a  cause  of  action  for 
possession  and  damages,  but  not  for  rent 
Neither  would,  such  claim  for  damages  be  a 
matter,  of  set-off  or  counterclaim  in  this  suit 
fbr  a  certain  demand,  unless  such  cause  of 
action  arose  out  of,  or  Is  Incident  to,  or  is 
connected  with,  tbe  plaintifC's  claim,  and. 
here  we  again  fail. to  see  bow  a  trespass  by 
plaintiff,  resulting  in  damages  to  del^danta,, 
can.  arise  out  of, ;  or  be  incident  to)  or  con- 
nected with.,  ^h^  coBv^slon.  bj  d^endai^  of, 
plaintiff's  money. 
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'to  pormtt itHe  defendants  to  prove  any 
ptiynieut,  cotmterclaim,  or  set-ojE,  the  aame 
shaJl  bci  plainly  and  particularly  deocrtbed 
in  tbe  answer  so  as  to  give  the  plaintiff  fall 
obtlce  ihereot.  <  Pai'agrapb  1306,  B.  S.  (OIt. 
Oode)  Ariaona  1901. 

Tlie  defendants  most  set  forth  racb  a. 
I^eading  aa  would  state  a  good  cause  of 
action  when,  attack^  by  a  Oemuraer.  This 
defendants  have  failed  to  do,  and  tb«j  'ruling 
of  the"  court  w»8  pHiper.  • 

fm  The  defendahts  Assign  error  on  the 
rulings  of  the  court  lu'  denying  dftfendants' 
otter  of  evidence  <  In  BUK>ort>  of  theiff  set-off 
and  conhterdaim,  but  its  such  pleadings  had 
previously  Vein  eliminated  from  the  case, 
for  tbe  pnrp6ae  of  the  trial,'  thereafter  such 
ev9dehce  was  'irrelevant. 

[11}  Tlie  court  entteed  the'  default  of  the 
plMlittlff  for  his  fallar*  to  'answer  defend- 
ants" eounterdalmt  and  thereafter  on  motloa 
opened  'tbe  defleinlt  and  permitted'  {HaiatifC 
to  flle  an"lmsw«r.  O^faereafter 'plaintiff  flliea- 
an  antenfled'  oomplaintT'to  which '(defendants 
reiled- their  defenses,  including  their '  set-off 
and  'oountevclaim;'  and'  moted  fok  'default  at 
th«'  pvdi>er'  'time  foir  pUiiMieB  failure  to 
ansvMr'  the  oounterdaim'  filed  ts  the  amend- 
ed: (Muplalnt-^plaCDtUTs  answer  to:  (he  same 
counterclaim  Interposed  t6  the  original  eom- 
plalbt  remalniig^on  flle-^4o  all  whieh  rul- 
ings'tile  defeitdants  assign  error. 

'The  cdttvt  in  opening  this  defiralt  sated 
cWdriy  within  Its '  discretloB.  <^he  exer^ 
cifl«  of  the  diacratlbn  oo^t  to  tend,  to  a  rea- 
sonably' degree  itf  least,  to  bring  about  a 
Judgment  ob  the  "very  liiertts  of  the  case; 
and  whdn  the  drcnmstanoes  are  such  as  t» 
lead  the  coiuftto-besUkte  upon  the  motion 
to  open  tbe  default,  it  is  better  as  a  general 
rule 'that  -Che  doubt  should  be  resolved  Id 
favor  of  the  application."  Watson  v.>  S.  V, 
ft  S.  B.  B.'B.  X3o.,  41  Oal.  17,  rtadliig 
paiie-SO;  "■ 

"{'2in  '9he  orli^al  answer  to  the  same  «oun- 
tercHntn  reUHlned  on  flle  and  iserved  eqiiaUy 
as  aa  hnswer  to  the  counterdalm  refited  to 
the' amended  complaint. '  This  Iwunterclatan 
was  answered,  and  because  ilh  amended  com* 
plaint  was  t\6A  and  the  counterclaim  reflled, 
setUug  tap  no  new  matter,  nude  It  no  new 
counterclaim.    Paragraph  1867,  Itev.  8ts  <Otv. 

(tfi'  It  we' concede  that  ahstr act  error  was 
coibmitted  by  the  court  in  these  rulings,  no 
injury  cotlld  result  to  defendants  thereftrOm, 
for  the  reason  such  teuntetclalm  failed  to 
allege  fftcts  stiffliClent  to  ftsdert  a  counterclaim 
to  the  cause  of  «ct!on  asi^rted  by  the  plain- 
tiff, as  we  have  just  showii'  above.  No  jildg- 
ment  on  the  counterclaim  as  aasertedi  oonld 
fiffect  the  claim  of  th«  plaintiff,  in  this  ac- 
fibn,  and,  fbr  that  reason,  q6  injury  could 
result  to  defendants  from 'these  rulings  of 
the  court  ,'  '    ' 

'lit]  The  court  •rendered"  Judgment  tot-  $l'r 
024.18;  the  prlnolpftl  sum,  with  interest  there- 


ob:  at  .the  legal  ri^te  from  July  9,  I&IO,  the 
Bumi«f  157.68,  with  costs  taxed  at  $61.65. 
BAd  "together  with  interest  on  the  total 
amount  of  said  aggregate  sum  and  costs  at 
the  rate,  of  6  per  cent,  per  annum  from  tbe 
date  of  this  Judgment"  until  paid. 

The  appellants  claim  the  court  erred  in  al- 
lowing fnterpst . on,,  the   costs  in  the.  case. 

The  costs  i;>ayahle  at'the  date  of  rendition 
of  the.Judgn>pnt_for.(he  debt  became*  a  Jndg- 
mei^t  In  favor  oi!  the'  winning  party,  and  a 
Judgment  beajra  interest  at  the  legal  rate, 
unless,  upon  a  contract  providing  another 
rate  as  the  .basis. 'of  the  Judgment.  Para- 
graph 2774,  B.  S.  Ariz.  1901;  In  re  Kennedy, 
94  Cal.  22,  29  Pac.  412;  Palmer  v.  Glover, 
73  Ind.'52g;  Llnck  i.  iltchfield,  31  111.  App. 
104;  State  ex  reL  v.  Desha  County,  82  Ark. 
360,  99  S.  W.  1108. 

No  reversible  eWof  appears  In  the  record. 
Therefore  the  Judgment  of  the  district  court 
is  affirmed. '         •      .  '■' 

FRANKLIN,  C.  X,'  and  DUTTT,  Superior 
Court  Judge,  concui;.       ,  " 

N.B.%Judge  ROSS  'jbelrig  disquailfled  and 
announcing  his  disquaUflcation  in  open  court, 
tbe  remaining  fudges,  under  section  3  of 
article  6  of  the  Constitution,  called  in  Hon. 
fRaNK  J.  DUFFY,  Judge  of  the  Superior 
Court  of  the  State  of  Arizona  in  and  for  the 
County  of  Santa  Cruz,  to  sit  with  them  In 
the  hearing  of  th|s' cause. 


'BODRIQUBZ  y.  TBHBITORT. 
(Sqpr^e  Court  «l  Arisona.    July  15,  1912.) 

1.  HoincibK  (f-.I2T*)>— iRDicnaRT— SuFFi- 

dxnoT.' 

.  An  iqdiqtnwit  chargjng'  murder  must) 
charge .  tl;iAt  Uie  Killing  wag  unlawful,  and  was 
winful,'  aellbp^ate,  premeditated,  and  with  mal- 
ice aforethought.    '    '    ■ 

'[Ed.  Note.— For  othfer  cases,  seij  Homicide, 
Gent  Dig.  H  192-1194;  Dec.  Dig.  |  127.*) 

2;  HoMiciDK  (i..l29t)  — Indictment— Scm- 

•  'UndeiP  Pen.  Code  1901,  {  824,  which  pro- 
vides tbat  an  indictment  must  contain  a  state- 
ment of  the  acts  constituting  tbe  'offense  in  or- 
dinary and  concise  language,  and  in  such  man- 
ner as;  to  enable  a  person  of  common  under- 
Bta'ndlng  to  know  what  is  intended,  an  Indict- 
ment for  munder,  whichi  avevs  that  the  defend- 
ant du^  jU^n^awfully,  feloniously,  willfully,  and 
of  his  deuDerate  and  nremeditated  malice  afore- 
thbtight  'make  an  assault  upon  •  •  •  with 
a  cerwdn  pistol."  Sad  "did  then  and  there  will- ' 
fully,'  (uilawfnily,  feloniunsly,  and  of  his  de- 
liberate and  premeditated  malice  aforetboaght 
shoot  off  and  discbarge  said  pistol"  and  'in- 
flict Ob,  In,  and  'upnn  the  body  and  person  of 
he^  #•'.)•'*  ..ai -mortal  woontl,"  from  which  she 
died,  cba,rgep'  the  killing  with  malice  afore- 
thought to  a  person  of  common  understanding, 
and  is  sufficient  as  against  a  demurrer, 

[Ed;  T^^ote.— For  other  cases,  see  Homicide, 
Cent.  Dig.  fl  197,  198;    Dec.  Dig.  |  129.*] 
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•8.  JxJBYrtVH  -i- IStnnroirnJo-^MOTAi;  V«- 
'    Mia»iM3oimRnnfCT  orJimou  StnocomD. 
Undei  the  l«w  prohibiting. the  •heriff  from 

•  soiQntQning  bystapders  u  jurymen,  ]nrors  sum- 
moDed  UDon  the  laraafice  of  a  ipedal  Tenit'e. 

'thoaKb-aJl  fromA'siosle  prtcibct'^'S  comrty, 
wer«  not  therefor*  incoutpetent,!  as  the  law 
doea  .not' requite  that  thp  Jnr;  ahiul  be^compoa- 

.  ed  of  residents  of  ainr  particnlar  district. 

[Ed.  Note.— 5*or  bttier  cai^,  see  Jury,  Cent. 
Dig.  I!  810-380,  840,  860;  'DcJe;  D(«.  {  70.*] 

4.  JiTHT  (I  l08*)~C6j(#kmir<^— BiOuaMi- 

•  now.  • 

la  th«  enuniaation  of  ijie  trial  Jury  on 
▼oir  dire   in.' a- prosecntton   for   murder,   the 
'  court  properly'ptmUtted  the  Jurors  TO  btr  ques- 
tioned  whether   they  l>eHey«d    that  a   UlUng 
which  ia  murder  may.  be  surrounded  by  drcum- 
atancea  so  aa  to  make  it  the  duty  ^f  the  Jury 
.  to  return  a  verdict  of  murder  in  the  first  de- 
'  gree  and  fix  the  death  penalty;  and  properly 
atated  that  it  waa  the  duty  ef .  the  jury  to  re- 
turn, tha   death,  penalty    under    such    drcum- 
atancea  aa  are  faicloded  .within  the  question. 

fEd.  Note.— For  other  cases,  see  Jury,  Cedt. 
Dig.  U  48&-461.  496;   Dec  IM^.  {  lOS.*] 

6.  cpiMiNAi,  tiAW  (I  iifee%*)-^App«ii.  akd 

BSnos— HAKHUtas  'Brbob. 
'  Though,  in  a  prosecution  for  murder,  up* 
on  objection  to  a  question,  pu^  by  the  district 
attorney  on  cross-examination  of  the  defend- 
ant, the  court  improperly  atated  that  "the  dis- 
trict att<M>ey 'Wodld  not'aaic  anch  a  question, 
wdeaa  he  hM  aomf  maana-of  proving  it,"  it 
wHl  not  constitute  jronnd  for  reversal,  where, 
from  the  most  favorable  testimony  of  the  de- 
fendant and  byatandeta,  It  is  apparent  that 
such  defendant  is  guilty  of  murder. 

CBd.  Notar— For  otheri  cases,  ,aee  .Criminal 
Law,  Cent.  Dif.  M  3114-S}23;  Dec  Dig.  f 
1166%:*]     ,  ■ 

6.  Ckimiitai.  Law  (|  789*)— iKSTBtretiowB— 
REABbNABue  jyov'tfp. 

In  a  preaecutionifoar.  tnurdsr,  >a  charge  on 
reasonable  dqubt,  which  contaips  the  words, 
"No  juryjnan  has  the  right  to  say,  'I 'will  say 
there  is  a  rtaSonable  doubt  here,'  for' the  pnr- 
'  pose  of  avoiMig'  his  duty,''  immediately  pre- 
ced^g,  "unless  a  juryman,  does  find  that  a  rea- 
sonable doubt  does  pxist,  he  is  not  to  give  the 
benefit  of  it' to  the  deiendattt,  but,  if  he  does 
find  that  a  reasonable  doubt  eziatsi  tben  he  is," 
could  not  have  I  misled  the  jury  a«  tq  its,  doty 
in  finding  the.fa^t  of  guilt  beyond  a  leaaonat^le 
doubt,  and  was  proper, 

[Ed.  Note.— For  other  cases,  aee  '  Criininal 
Iaw,  Cetit  Dig.  M  1!M^1849,  1881.-  1880, 
190^1022,  1960.  1967; :  Dec  Die..  I  789.*} 

7.  H«iaoiDB  (I  48^)— DzOtiBif. 

That  a  maa'a  wife  laft  taim  ;nid  refused 
to  Uve  with  him,  and  in  the  neat '  of^  passion, 
caused  by  her  refusal  to  return,  he  killed  her, 
will  not  reduce  the  decree  of  his  crime. 
SBA.  Note. — ^For  'other  cases,  see  Homicide, 
Orat  Dig.  I  67c  Dec  Die  f  43.*) 

Ai)pear  '^o'm  District '  Court,  Maricopa 
County;  fidward  feept.  Judge, 

Francisco  Kodrlquez  was  convicted  of  mur- 
der In  the  first  de^ee,  and  appeals.    Affirmed. 

At  ttie- April  term,  40U|  ot  X^e  district 
court  of  Maricopa  county,  the  grand  Jury  r^ 
'turned  an  Indlctinenit: against  tlte  appellant, 
^rharging  klm  with  the  murder  o£  Jesus  M. 
Bodrlqnes,  bis  wife.  Omitting  the  formal 
paitt  of  the  indictment,  the  charge  was  ,made 
in  the  following  wprds:  "pie  said  Francisco 
BodtlqnM,  on.  or  fib^ut  thA  2d  day  ,of  April, 


A.  IX  UU^  and  bpf ATAi  ^»:  ftnOlng  .flf  tl^s 
Indiettaeat,  at  tfae  connt?  of  Maricopa*  terri- 
tory of"Arlaona«  did  milawfully,  felpnlp.^siy, 
wllUuUy,  and  q.f  bis  deU)>erate  and, premed- 
itated malice  aforetlwught  make  ,aa  assault 
upon  one  Jesus  M.  Rodrlques  with  .a  certain 
pistol,: which  said  pistol  was  then  and  tberp 
loaded  with  gun  powder  (md.  l^den  .bullets, 
and  which  said  pls^.bOi  the  said  Francisco 
Bodrlques,  then  and'  there  bad  an^  held  in 
his  band,  and  the  said  Francisco  Rodriq^a 
did  then  and  there  willfqlly,  unlawfully,  fe- 
ionlDualy,  ^and  of;  his  deliberate^  ^qd,p|i;en)ed- 
Itated  malice  aforethought,  shoot, (OtC  and  dia- 
cbarge  said  pistol  so .  loaded  -  and  beld,  hfi 
aforesaid,  at,  against,  and  upon  the  bod^  an^ 
person  of  the  said  Jesus  }IL,  .Eo^riquez,  aiid 
thereby,  and  by  thua  striking  the  said.  Jesus 
M. .  Oodrlquez  with  one  of  said  ^ead^n  bv4- 
lets,  inflict  on,  in,  and  upon. the  body  and 
person  of  bar,  tbe  ^Id  Jesus  M.  Rodriques, 
a  mortal  v^ound,  of  which  said  mortal  wound 
she,  tbe  said  Jesus  M.  jRodriques,  did  lan- 
gtdab  and  languishing  did  tben  and  there  die 
on  the  8d  day  of  April,  1911,.  and  within  a 
year  and  a  day  from  said  2d  4ay  of  April, 
1911.    •    •    •" 

To  this  Indictment  the  defendant  ^emorr^ 
upon  tbe  statutory  grounds  for  demurrer, 
Tl^,  that  tbe  indictment  does  not  ifuttstaptial- 
ly  conform  to  the  requirements  of  sectioqa 
824,  82S,  and  826  of  tbe  Penal  Code  of  Ari- 
zona, and  that  the  facts  in  and  by  said  In- 
dictment stated  do  not  constitute  a  public 
offense,  which  demurrer  was  overruled  by 
.the  court  ... 

The  defendant  then  entered  bis  plea  of  not 
guilty.  .Defendant ,  tben  Interposed  a  chal- 
lenge to  the  special  venire  of  trial  Jurors, 
upon  tbe  ground  that  tbe  Jurors  served  ^y 
tbe  i^erlff  In  pursuance  of  tbe  order' of  the 
co,urt  for  such  special  yenlre  were  not  sum- 
moned from  tbe  body  of  the  county,  but  that 
all  the  jurors  summoned. upon,  the  Special 
venire  are  residents  of 'and  Were  serv^  filoin 
Pbcenlz  precinct  of  tbe  county  of  itarlcopa, 
which  challenge  tbe  court  denied. 

Upon. tbe  trial  bad  opox^  the  .issues;  the 
Jury  fretuf  ned  a  verdict  of  guilty  of  murder 
in  tbe  first  degree  and  fixed  the  deaitb  penal- 
ty. The  appellant  filed  a  motion  for  a  new 
trial,  which  motion  was  by  the  court  overrul- 
ed, 'Whereupon  tbe  court  rendered  its  judg- 
ment and  sentence  in  accordance  'with  the 
verdict,  and  from  wbtcb  ludgmi^nt,  and  from 
tbe  order  denying  bis  motion  for  a  new  trial, 
tbe  defendant' appeals.  '  >■' 

Struckmeyer  &  Fisber  and  J. .  1!*  Qust^  f  11 


of  Phoenix,   for  appellant 
Atty.  Gesn.,  for  the  State. 


Q,  P.  3uUard. 


CUNNINGHAM,  J.  (after  stating  tbe  facta 
aa  above).  -  Tbe  appellant  contends .  that  tb» 
Indictment  is  not  sufficient  'to  support  a  ver- 
dict and  Judgment  of  murder  in  the  first  de- 
gree and  alleges  tbat  it  ,doe8  qbt  charge  a 
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winfnl,  deliberate,  nni"  pteinedlUted  kmids 
of  a  Inunan  being  witli'  aiaUce  aforetlioii&ht. 
If  tills  objection  it*  well  founded/  ttie  conric- 
tlon  was  irrMig,  and  tlte  Judgment  of  the 
court  must  be  reversed. 

It  is  said  by  the  Sapreme  Court,  in  the 
case  of  United  States  r.  Cruilcshank,  92  U.  S. 
558,  23  L.  Ed.  59S:  "The  object  6t  the  indict- 
ment is,  first,  to  fornlsh  the  accused  with 
such  a  description  of  the  oliarge  against'  him 
as  will  enable  him  to  make  his  defense  and 
avail  himself  of  his  iconvlction  or  acq\ilttal 
for  protection  against  a  further  prosecution 
for  the  same  cause;  and,  second,  to  inform 
the  court  of  the  facts  alleged,  so  that  It  may 
decide  whether  they'  are  sufflcleAt  in  law  to 
support  a  conviction,  if  one  should  be  liad. 
For  this  facts  are  to  be  stated,  not  conda- 
siond  of  law  alone.  A  crime  is  made  up  from 
facts  and  intent,  and  these  must  be  set  forth 
In  the  indictment  with  reasonable  paitlcular- 
Ity  of  time,  place,  and  circumstances." 
'  Under  the  statutes  of  Arizona,  the  indict- 
'  inent  must  contain  the  title  of  the  court  and 
a  statement  of  the  facts  constituting  the  of- 
'  fense  in  ordinary  and  concise  language,  and 
in  such  manner  as  to  enable  a  person  of  com- 
mon understanding  to  know  what  is  Intended. 
Section  824,  Penal  Code  of  Ariz.  1901. 
''  The  Indictment  must  be  direct  and  certain 
as  regards  the  party  charged,  the  offense 
charged,  the  particular  circumstances  of  the 
offense  charged,  when  they  are  necessary  to 
constitute  a  complete  offense.  Section  826, 
Penal  Code  of  Ariz.  1901. 

The  indictment  is  sufficient  If  It  can  be  tin- 
dei^ood  therefrom  tliat  it  Is  entitled  In  a 
court  having  authority  to  receive  It ;  -  tliat  it 
was  found  by  a  grand  Jury  of  the  county  in 
which  the  court  was  held;  that  the  defend- 
ant Is  named;  that  the  offense  was  commit- 
ted at  some  place  within  the  Jurisdiction  of 
the  conrt;  that  the  offense  was  committed 
at  some  time  prior  to  the  finding  of  the  in- 
dictment; that  the  act  or  omission  charged 
as  the  offense  is  clearly  and  distinctly  set 
forth  in  ordinary  and  concise  language,  and 
in  such  manner  as  to  enable  a  person  of 
common  understanding'  to  know  what  is  in- 
tended; that  the  act  or  omission  charged  as 
the  offense  Is  stated  with  sUch  degree  of  cer- 
tainty as  to  enable  the  court  to  pronounce 
Judgment  upon  a  conviction,  according  to 
the  right  of  the  case.  Section  833,  Penal 
Code  of  Ariz.  1901. 

No  Indictment  is  insufficient,  nor  can  the 
trial.  Judgment,  or  other  proceeding  therein 
be  attacked,  by  reason  of  any  defect  or-  im- 

•  perfectioid  ill  matter  of  form  which  dotes 
not  tend  to  prejudice  a  substantial  right-  of 
the  defendant  upon  its  merits.  Section  834,' 
tehal  Code  of  Ariz.  1901. 

Murder,  as  defined  by  our. law,  is  'the 
nnlawful  klllidg  bf  a  buman  bcAng  with  mal- 
ice aforethought  .,Such  malice  ik  expressed 
or  implied.     It  is  expressed  v^hen  there  is 

•  nanUestedi*.  deliborate  li»tqnUoa,.oj>lawfttUy 


to)  take,  away  the  life  of  A  fejlow  creature. 
It  is  implied  where  no  considerable  provo- 
cation appears  or  where  the  circiunstances 
attending  the  l(llllng  show  an  abandoned 
and  malignant  heart."  Section  172,  Penal 
Code  of  Aria.  1901. 

All  murder  which  Is  perpetrated  by  means 
of  poison,  or  lying  in  wait,  oi  by  any  other 
kind  of  willful,,  deliberate,  and  premeditated 
kUllngk  or  whicb  1^. committed  in  the  perpe- 
tration of  or  attempt  to  perpetrate  arson, 
rape,  robl>ery',  burglary,  or  mayhem.  Is  mur- 
der of  t^e  flirst  degree,  and  aU  other  kinds 
of  murder  are  of  the  second  degree.  Section 
173,  Penal  Code  of  Arias.  1901. 

[1]  In  order  that  the  conviction  may  stand 
in  this  case,  the  indictment  must  charge  that 
the  killing  was  unlawful  and  with  malice 
aforethought,'  and  that  sueh  killing  was 
willful,  deliberate,  a,nd  prempdltated.  It  is 
contended  by  appellant  that  this  indictment 
charges  a  wiilfui,  unlawful,  and  felonious  as- 
sault with  deliberate  and  premeditated  mal- 
ice, and  that  the  charge  is  not  equivalent  to 
an  averment  of  willful,  unlawfal,  and  pre- 
meditated killing;  for  the  latter  necessarily 
implies  the  existence  of  the  intent  with  the 
means  of  Inflicting  death,  which  intent  may 
.be  lacking  in  assault,  and  is,  not  averred,  and 
dtes  authorities  that  seem  to  sustain  this 
view. 

[2]  In  the  cas«.»f  Fitzpatrlck  ▼.  United 
States,  178  U.  S.  304,  20  Sup.  Ct.  944,  44  L. 
Ed.  1078,  the  Supreme  Court  deals  with  an 
indictment  very  similar  in  form  to  the  one 
returned  against  this  appellant;  the  indict- 
ment In  that  case,  omitting  the  immaterial 
parts,  reading  as  follows:  "Did  unlawfully, 
willfully,  knowingly,  feloniously,  purposely, 
and  of  a  deliberate  and  premediated  malice 
make  an  assault  upon  one  Samuel  Roberts; 
and  that  they  •  »  ♦  a  certain  revolver, 
then  and  there  charged  with  gunpowder  and 
leaden  bullets,  •  •  •  then  and  there  fe- 
loniously, purposely,  and  of  a  deliberate  and 
premeditated  malice  did  discharge  and  shoot 
oif  to,  against,  and .  upon  the  said  Samuel 
Roberts;  «  •  •  with  one  of  the  bnllets, 
aforesaid,  out  of  the  revolver,  aforesaid, 
*  *  *  discharged  and  shot  off,  as  afore- 
said, then  and  there  feloniously,  purposely, 
and  with  deliberate  and  premeditated  mal- 
ice did  strike,  penetrate,  and  wonud  him, 
the  said  Samuel  Roberts,  In  and.  upon  the 
right  breast  •  f  *  one  mortal  wound, 
of  which  said  mortal  wound  he,  the  said 
Samuel  Robert^^  instantly  died,"  and  further 
"'did  then  and  there  kill  and  murder  the  said 
Samuel  Roberts  lii  the  manner  and  form 
aforesaid." 

The  Stipreme  Court  comments  npon  this 
indictment  as  follows :  "Defendant  criticises 
this  Iddibtment  «fl  falling  to  aver  deliberate 
and  premeditated  malice  In  killing  Roberts, 
although  it  is  averred  that  the  defendants 
did,  'With  deliberate  and  premeditated'  aal- 
Ux,  inflict  a  mortal  wound  from  which  ^e 
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tnsta&tly  died,  and  that  they  kiEedandniur- 
'  dered  him  In  the  manner  and'  form .  afore- 
said. If,  as  alleged  In  the  Indiotmbnt,  they, 
«lth  deliberate  and'  premeditated  malice, 
shot  Roberts  In  the  breast  with  a  rerolrer 
and  Inflicted  a  mortal  wound  from  which  he 
lustatttly  died,  they  would  have  been  pre- 
sumed to  contemplate  and  intend  the  natural 
and  probable  consequeuces  of  such  act;  and 
an  additional  avermeiit  that  they,  With  de- 
liberate and  premeditated  malice.  Intended 
to  kill  him  was  quite  unnecessary  to  apprise 
tU6  comtnon  understanding  ot  their  puritose. 
If  they  purposely  Inflicted  a  mortal  wound, 
ffa^  must  hare  Intended  to  kill.  No  perteu 
could  have  a  moment's  hesitation  as  to  what 
Was  Intetided  to  be  averred,  viz.,  that  the  de- 
fendants had  been  guilty  of  a  deliberate  and 
premeditated  murder';  and,  while  a  ntunber 
of  c^ses  are  cited  which  lend  some  support 
to  the  argument  of  the  defendants,  there  was 
no  such  statute  Involved  as  section  126S  of 
the  Oregon'  Code.  We  have  ho  doubt  the 
Indictment  famished  the  accused  with  such 
a  description  of  the  charge  as  would  enable 
him  to  avail  himself  of  a  plea  of  former  jeop- 
ardy, and  also  to  Inform  the  court  whether 
the  (acts  were  sufllcient  in  law  to  support  a 
Conviction  within  the  ruling  in  the  Cruik- 
shank  Case.  While  wie  should  hold  ah  indict- 
ment Insufficient  that  did  not  charge  in'  def- 
inite language  all  the  elements  constituting 
the  offense,  we  have  no  desire  to  be  hyper- 
critical or  require  the  pleader  to  unduly  re- 
pe&t,  as  to  every  Incident  of  the  offense,  the 
allegations  of  deltberateness  and  premedita- 
tion. We  are  bound  to  give  some  effec^t  to 
the  provisions  of  section  1268  in  its  evident 
purpose  to  authorize  a  relaxation  of  the  ex- 
treme stringency  of  criminal  pleadings,  and 
make  that  sufficient  In  law  which  satlsfles 
the  common  understanding  of  man." 

By  Hill's  Annotated  Laws  of  Oregon,  | 
1268,  relating  to  criminal  procedure,  an  In- 
dictment must  contain:  "1.  The  title  ,ot  the 
action,  specifying  the  name  of  the  court  to 
which  the  indictment  is  presented  and  the 
Dames  of  the  parties.  2.  A  statement  of  the 
acts  constituting  the  offense  in  ordinary  and 
concise  language  without  repetition  and  in 
such  manner  as  to  enable  a  person  of  com- 
mon understanding  to  know  what  la  in- 
tended." 

We  think  the  f^Itzpatrick  Case,  controlled 
by  the  Oregon  statute  quoted.  Is  a  sufficient 
authority  for  us  to  hold,  and  we  do  ho^d, 
that  the  indictment  in  this  case  is  sufficient 
to  enable  a  person  of  common  understanding. 
to  know  what  is  intended  by  the.  language 
used;  and  it  would  he  absurd  to  hol4  that, 
because  the  indictment  does  not  repeat  the 
words  "willful,  deliberate,  i^nd  premeditated" 
before  every  clause  In  the  charge,  therefore 
the  Indictment  does  not  charge  murder  in  the 
first  degree.  To  the  same  effect  is  Davis  t. 
Utah,  151  p;.  g.  262,  14  S«p.  Ct.  328,  38  L. 
Ed,   153,  containing  an  identically  worded 
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Statute  with  ours  and' the 'Statnte  of  OftU- 
fornia.  To  the  same  .effect  la  People  v. 
Davis,  73  Cal.  365.  15  Pac.  8. 

la  People  v.  Martin,  47.C^1.  102,  the  in- 
dictment averred  that  the  defendants  "will- 
fully, unlan-f ally, '  feloniously,  and  of  their 
malice  aforethought,  in  and  upon  one  Valen- 
tine Elchler,  did  make  an  assault,  and  with 
an  ax,  in  and  upon  the  head  of  said  Vaien- 
tine  JBi(^Ier,  then  and  there  feloniously,  will- 
fully, and  of  their  malloe  aforethought,  did 
strike  and  beat;  giving  to  said  Valentine 
Blchler,  then  and  there,  and  with  an  ax 
aforesaid,  •  •  •  divers  mortal  wounds, 
of  whiltAi  the  said  Valentine  £16hler  instantly 
died,"  contrary,  et&  The  indictment  was 
held  good,  notwithstanding  It  did  not  con- 
clude with  the  words  in  the  effect,  "and  so  the 
grand  Jury  say  that  the  defendants,  the  said 
Valentine  Eichler,  in  manner  And  form  afore- 
shid,  feloniously,  willfully,  and  of  their  mal- 
ice aforethought  did  kill  and  murder,"  con- 
trary, etc.  That  case  holds  that,  if  the  In- 
dictment charges  that  the  defendant  "felo- 
niously, willfoUy,  and  of  his  maUce  afore- 
thought" inflicted  the  mortal  wound  of  which 
deceased  died,  it  Is  suflieteht:  People  v.  Mar- 
tin, 41  Cali  101;  people  v.  Steventon,  9  Cal. 
274;  People  v.  Tbai*a,  IT'OaL  170;  People 
V.  NIchol,  34  CaL  2ll. 

This  indictment  Charges  that  the  defendant 
did  "unlawfully,  feloniously,  willfully,  and  of 
his  deliberate  and  premedlatM  malice  aiiore- 
thou^t  make  an  assault-  upon  Jesus  M.  Rod- 
rlques  with  a  certain  plstel,"^  and  "did  then 
and  there  willfully,  unlawfully,  and  f^oni- 
ously  and  of  hi^  deliberated  and  premeditat- 
ed' malice  aforetbdu^t  shoot  off  and  dis- 
charge said  pistol  80  loaded"  and  "ihflict  on, 
in,  and  upon  the  body  and  person  of  her,  the 
said  Jesns  M.  Rodrlquez,  a  mortal  wound," 
from  which  wound  she  died,  'i^m  this  lan- 
guage no  person  of  common  'understanding 
could  be'  itoistaken  as  to  what  chaTgef  was 'in- 
tended to  be  made  against  the  defendant. 

We  do  not  'wish  to  be  understood  as  ap- 
proving the  form  in  which  the  indictment  in 
this  case  is  drawn,  as  the  form  is  very  un- 
satisfactory as  a  pleading';  but  section  834 
of  the  Penal  Code  of  Arizona  1901  requires 
that  "no  indictment  Is  Insufficient,  nor  can  the 
trial.  Judgment  or  other  proceeding  therein 
be  affected  by  any  defect  or  imperfection  In 
matter  of  form  which  does  not  tend  to  the 
prejudice  of  i  litibstantial  right  of  the  de- 
fendant upon  its  merits;"  and  we  hOld  that 
the  indictment  Is  sufficient  ih  tohrttt,  and  does 
not  t^nd  to  prejudice  any  sabstantial  right 
of  the  defendant  updn  the  mer^^  iit  the  Case. 
'  [Jl  The  appellant  objects  to  the  manner  in 
which 'the  Special  venire  wks  issued,  require 
ing  the  ^Ine  to  be  returned  iipon  short  no- 
tice, thus  preventing  the  sheriff  from  going 
into  the  outer  precincts  of  the  county  and 
stunmonlng  jurors.  The  objection  ot  .the  ap- 
pellant that  the  Jurymen  were  summoned 
from  Phoenix  precinct  !•  untenable,  as  the 
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4i;v^  Soes  iiotf  'reqiili%  ■  that  a  Jury  sball :  M 
•  (wniposed  of  residents  of- the  districts  of  a-ay 

particular  district 'Ot  the  cotlnty,  but  prohJb- 
■  :lts- the'-^etlff 'ff^m  ^muuAonlng  bystamSera 

■only.  -  •■:•  ■■.■■■•■    .:■■  ■     .■'  ii- 

[t]  Appellant'  complains  that  upon  tb9  ez- 

-  amlnation  >of  the- trial  jurp'  ilpon.  tiieir  ▼oir 
.  dire 'tile  dourt  permlttM  the 'following  ques- 
tion^   "Q.  In  other  words,  then  yon  believe 
^tbat  a  killing  -which'  Sa  murder  'majT'De  sor- 

:  rounded  by  such  .olrcumstances '  a»  to  ntake 
•■It  the  duty  of  the  Jni*r  to  retutn*  verdict. of 
.  mucder  In  thb 'first,  deleft -and.  flIC  the  death 
.  penalty  and  hang  thfr  defettdafit?'!  :  And  in 
'this   connectloiX'-apipellaYit:  claims '.that   the 

-  court  stated  tliat'lt  was  the  duty  of'  the  Jury 
to  rMurn  th&  .death  penalty  nuder  such  cir- 

'  cumstances.  as  are  Included  within  the  liiaee- 
i  ti<Hi  above:    We  think  the  qu^tlon  waft  prop- 

-  er,  aud  thatithe  statement  of  the  court  la  the 
.law  of  Arizona,,  and. that  no  substantial  ,ln- 

Jury  was;  done  Uf  the  defendant  by  the  I^kd- 
guage  compl^Jped  of  I  •  .  .' ' 

[<]  Appellant  eoraplains  «f  «avestlon .per- 
mitted, upoa  crops-exaiwlDatlon  of  .th^-deifei^d- 
ant,   viz, :  ,  "And  yet,  Bodriqoef;,   pot .  two 
weeks  before  ypu  ^hot  {ler,  :yoa  dragged  b^r 
around  wltit  a  imife  In^  yoiur  band,,  didn't 
you?" — and  ponjpiqlns  jtlwt  the  court,  in  pjet- 
ruling  his  objection  to  tiie.q\i«atlQn,  comment- 
ed Improperly  b^ore  ,tbe  Jviry  in  the  f oUow- 
Ing  language:    "The  district  attorney,  would 
not  ask  such  «  question,  vi^ss  be  bad, some 
va^m  of  proving  ^t.'' ,  The  fljife^on  ask^d  by 
.  the  prosepu^loDfltayi  oe  may  fxok  have  been 
proper;  but  the  Btateinent  Qf  i  the  court  vbPe 
waking  bis  ruling  upon  ,tbe.9biectlon  seems 
to  be  blghly  imprpper.  i.Itla  we^l  koown  tb^t 
jurors  often,  reg^d.  the  pp^^loj^  of  the  pourt 
.  upon  .  the   evidence. ;a8   Ijavl^ig    very  ,  great 
welgh,^  ^, their  deliber^tiws:   .and .in  foany 
.  instates  sneb  rem^rb;^  aire, the  turning  ppMits 
.  upon  wb||:h.rve)rid,lctoy^re. reached.    Xf  the  evi- 
.  ^enc^  In  thl^  ca^e.^ppeariad.to  be,  cjlose,  giv- 
ing Tfoqm  for  a.d^t^bt  .astOi  the  igullt  OC:  In- 
npcanoe  of  the  defendant,  or.  as  to  tihe  degree 
.  ot|!uilt,,:we:w,oul^  con^^erth^repiark  of  the 
.  C9urt,  ^s^ex^f^mely.  damaglijig  to  the  rights  of 
,  the  defendanti    Upon  tbfs  phase  ipf  the.  case, 
we  will  consider  the  testimpny  pf  tt^e  defend- 
.  ant  hln^lf,  ^nd  the  testimony ,  given  by  tbe 
surgeon  who  examined  ,tb^,  d.ecea8ed,  ai^.tbe 
,.  testimony  of  one  of  the  witnesses  who  saw 
.  tb^.^U^lJ?g>  M  ,tbe  n)03t  ;CaYQrabie  presenta- 
tioif,,<^f  jLljie  cas^  In  Ijiebalf  pf  the  defendant 
The  ,de(i^4ant  testified:  ^  ,i 
"On, the  latqf  Apri^,  1911^  I  bought  a.gnn, 
a  pii^toL  ,  I  don't  know^  why  I  .bpnghtj  It,     I 
know  I  ,nse4  to  .h^ve  a  gun  -vrith  me  all  t^e 
.^, time  in  iny.pockiet,  anc^  I  bad  a  gun  and  lent 
'  it:  to  a  frleuji  of  mine,  and  be  topk  it.avfay, 
and  i  went  find  bought  this  gun.    I  don't  re- 
member my  'friend's  name.    He  used  to  live 
"  in  Tucson.    If  I  saw  bis  face,  I  would  know 
him;    "t^e  greater  part  of  the  .evening  I  was 
In  SBlddns '  drlnlctiig'  until  the  Isaloons  closed 


^I  was  Ifvibg  «t  the  Star  lodging  Hooas, 
aitd  when.  I'  l»ft  the  saloons  I  went  to  the 
foOm.'  I  bought  three  bottles  of. beer  and  a 
couple  o£  pints,  of  yfiiMsy.  X  took  them. to 
«ny  roomi  and  I  drank  them  the  next  morn- 
ing, April, 2d.  Tfaat.moEnlBg  I  got  up  at  half 
past  7  and  went  to  a  itlace  where  I  used  to 
get  my  board,  and  got  my  breakfast.  Before 
I  bad  my  bxeakf8«t,  I  bad  a  bottle  of  beer. 
Aifter  breakfast,  I  came,  back  to  the  room 
again.  I' made  a. letter,  and  then  drank  the 
.other ^bottle  of  b^er..  After  (.made  the  let- 
ter, I.  caeae  .doiiKn^wn»  because  qiy  wife  came 
;to  .tbe  room  and.caUied  ime  ontside  and. said 
she, wanted  to  ,9ee  me.  I  went- downtown 
,wltb,,,lier.  ,  .We.  came  down  .and,  walked 
aropnd:  in-  tbe .  struts,  and  then  I  took  her 
i>ack  ito  tb&camjy  stoce^I  don't  know  tbe 
uamie  of  IttTrM^  1^.  bee  there,  and  went  over 
and  .malted  tbe  letter.  .  On  tbe  road  to  tbe 
post,  otBce,  I.  met  a  l^o^  ^nanied  Bill;  but  I 
don't  ;renien)ber,  bis  last  name.  They  galled 
b^m  £^lly.,,.JIe,w^8,^  plumber's  helper.  He 
w|tp  work^ig.  for  i(lr.  Jklulrain  while  I  was 
working .  f pr  Mr.  Mulrain.  '^e  tiad  worked 
together  at  tbe  sam^  shop  and  on  the  Natlon- 
a,!  Bank,  of  Arizona  building.  After  I  met 
BUly,  I  yfent  across  from  the  post  office  to 
a  stationery  store  and  bought  a  big  envelope. 
Billy,  ifas  with  m^.  4p4  be  w^as  waiting  out- 
side, .for  me,  on  .the  other  sidewalk,  and  then 
X  went  in  there  and  bought  the  envelope,  and 
tbeik  I  m^led  the,  pictures  and  letter  and 
f:pok  theqitp.tbe  jpost  office,  and  the  post  of- 
fice' was  closed,  you 'know,  and  I  Just  mailed 
the,  letter  and  came  bnck  to  the  stationery 
store  and  told  the  fellow  to  mall  the  pictures 
for  me,  .and  be  saidr  '.AH  right,  I  will  mall 
them  for  you.'  And  I  left  with  Billy,  and  he 
and  I  come  to,  my  room;  and  drank  the  other 
bottle  of  beet  and  some'  whisky  I  had  there. 
We  got  -back  to  the  room  about  half  past  9 
and  staged  about  10  or  15  minutes.  .We 
drank  tihe  bottle  of  beer  and  pint  of  whisky, 
and  then  be  and  t  come  downtown  together, 
and  then  I  left  lilm  on'  the  corner  of  Center 
'^n'd  'V^asblngton,  and  then  X  had  forgot  all 
about  )ny  wife,  fttd,J  ivent  to  tiie  candy  store 
and  jfot  iny  wife';  she  was  waiting  there  for 
mfe.  Then  we  came  down  here  out  this  way, 
waltdng  on  the  sidewalk  ther^  and  then  we 
Went 'back  again. 

"We'  were  talking  together,  and  she  asked 
me  for  some. money.  I. told  her  I  bad  some 
money  in  ipy'  room,  and  then  she  said,  'I 
want  to  ^o  with  you  to  your  room  to  give  me 
those  pictures  that  you  have  there  that  be- 
long to  me.'  And  ishe  asked  me  to  go  there 
and  g6t  It  for  her,  and  b6r  and  I  went  there 
toge^er.  'A  pair  of  drawers  and  a  pair  of 
hose  I  bftd  there  were  talked  about  She 
took  my  laundry  one  day,  and  when  she  sent 
nle  that  IhUtldry  back  she  sent  that  pair 
of  drawers  and  laundry  to  me.  She  did 
some  laundry  for  me,  and  she  sent  the  wash- 
''ing  back  wltb  the  laundry  mentioned.  She 
asked  me  to'  come  back  with  bet',  and  I  said. 
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'AU  right,!  and'Bbe  went  ttaero-  ^wtth  me,  and 
I  gave  It  back  to  ber.  I  went  to  ttwroom 
^jBd  got  BBotber  pint  of  whlaky  and  pat  It  in 
my  pocket,  and  tben  got  tbe  lerolTerand 
gat  It  la  my  pocket  too.  Tbe  onlyireaeon  I 
bad  foe  pnttine  tbe  pistol  in  my  ppc^twas 
ttaat  I  bad  In  my' mind  for  a  long  tlate, 'yon 
know,  wacr  tbat  I  could  not  stay  atrasifrom 
llflr.  (used  to.  lore  her  pretty  good,  you. 
know.  I'  don't  zemdnbeir  wbat  I  pnt  .t^e 
pistol  in  my  pocket  for;  bnt  I  put  it  in  my 
packet  and  came  oUt  I .  Wrapped  a .  piece  lof 
paper  around  the  clothes  and  gave  the  pack- 
age to  her.  She  took  the  package  with  her. 
I  don't  remember  whether  I  gave  her  any 
money.  I  was  pritty  "aruAk',  ^Bt  T  tSifiA'l 
gave  some  to  hA;  but  I  don't  remember 
8are.>      .-;  •  • .-.  ■.. /.  •- .  .      ;,  ■..„  . 

"From  the  Star  Lodghig  House  I  walked 
up  with'  ber.ito  ti?b6te  1;he  schoolhoose 'ie 
tbere,  and'tbett  came  back  again  to  where 
tbe  railroad  track  -  is,  and  tben  back  out  that 
street  that  way  towatd  the  east  until  we 
came  to  tbe  corner.  I  don't,  know  th^  napa^ 
of  the  street,:  but  I  think  the  same  stre^l^ 
they  hare  on  the  plan  there;  but  I  am  not- 
Boie.  I  was  tslkiag  ^to .  der, .  and '  aeked  her 
if  she  wanted  to  come  back  to  me,  and  she 
said,'  'No;'  'she  was  living  at  hoihe.  And  all 
the  time  t  used  to  tell  her  to  come  back:  to 
me,  and  I  told  ber,  'Why- don't  yon  .oome 
back- to  me  again?'  and  sbe  told  me  bet  folks 
didn't- w(M>t' her. to, ooimet  back  tome, again,, 
and  they  .used  to.  ndike  all  kind  of  fun  of 
her  that  sbe  didn't  want  to  come  back  to  me. 
And  then  you  knpw  she  said  to  me  she  was 
goln^  to  get  a  divorce,  and  I  said  tio  ber, 
*Yon  better  get  a  divorce  if  I  want  IW  And 
she  said:  'I  don't  care  If  you  want  it;  but  I 
will  get  it  all  tbe  same.'  And  then,  she 
turned  around  and  started  to'  laugh  at'  me, 
^ou  know,  and  then  when  sbe  turned  abound 
she  said  to  me:  'You  can  do  whatever  you 
please  with  me)  bnt  I  won't  come  back  to 
you.'  Well,  rwas  so  angry  I  don't 'remem- 
ber. I  was  kind  of  blind,  I  don't  remember 
what  I  done  after  that.  I  know  I  shot  her; 
Uy  memory  is' not  clear  as  to 'what  I  did. 
I  was  excited,  t  cannot  understand'  English 
very  well,  and  I  cannot  talk  good  English. 
i  remember  well  what  took  place,  I  remem- 
ber distinctly  the  thlAgs  I  did,  and  that  she 
said  sbe  won't  come  badk  to  me  again ;  won't 
live  with  me  again. 

-  "I  heard  tbe  testimony  of  Col.  Johnstone, 
and  I  made 'the  statement  substantially  as 
t^tlfled  to  by  him."  (The  question  was  ask- 
ed by  Dr.  Orme:  "Frank,  why  did  you  kill 
your  wife?"  or  "Did  you  kin  your  wlfft?*' 
He  answered:  "I  did,  and  I  am  glad  of  it'. 
I  loved  her,  .and  I  am  ready  to  hang  for  It" — : 
or  something  equivalent  to  that  1.  think  he 
used  tbe  word  "hang.");  yi  told,  the  Judge 
and  everybody  that  was  there  that  I- killed 
my  wife  because  I  loved  ber  with .  all  my, 
beart,  you  know,  and  I  copld  not  stay  away 
from  her,  and  I  didn't  want  to  see  her  with 


anybody.  and,do»'4'WApt,;her4e  makv-laiigb 
at  me.  I  didn't  buy  the  pistol  on, Saturday 
night .  with-  intention  to  kill  my .  wife-.  .£ 
bought  It  to  keep. with  m«  all  tbe.tima.  X 
don't r.emember  howniany  shots  I fijred at ^M) 
I  think'  Utey  took  tbe  gun  away  from  me.i  k 
was  so  exedted  Xi.donH.  remember.  After  the 
shootiag  I  niQntovirard  Washington  street^ 
then,  I  ran.  to  Madteohi  street;  tben  I  .tumed 
around  toward  WasblBgtDtn.i'stoeeti  Xbey 
claim  that  two  weekA  b^ore:  I.. shot. her  ,1 
dragged  ber  around  with  aiknifeini'mytaand; 
but  It  is  .not  true..  J.  saw  ber.n«it'pver  two 
wereks.  beforek^  and  I.iplead  gollty  ia  tbe  Jus- 
tice sourt;  bat  jl  never  had  a  knife  in  m$; 
hand.  My :  wtfe. bogged  to:  bare  the  chasge 
reduced  from,  a  feiony ,  to  ifi  jjtlsdeueanor;  .  I 
know y the ^dge  lagreedr  tOk.  I  shot'lMW  bs? 
cause.I.vloTed  he«<  :I  didn't  want  Jier.to. 
make  any  laugh  oajtx>t9>e)  I.  dldft't  w^t 
to  see  her  with  ^nybjody '<^s^  it  wiMiiW. 
way .  of  showing  niy  love  for.  hear:  I  told. 
SherjbS  Hayden,tbs,t  I  (cnew  my  ,wi.fe  waa 
true  to:.ime<.ahd  she  was.-  I  don't;  remembett 
if  I  ^pt  hec  in.  the  iback  oif.  not  .1  wt^s  s« 
aogfy,4t,tbe  time  I  didn't  know  bow.I  shot 
her.- '  I  was  .noti;vejty  4?uok  at-the.ttae.J 
shot  .her.,,  I  knew  ,what  Ii  WiSS  doing."  n 

WiUard  Smith  teetuaed  that  he  examined 
the  deceased,  «(nd,  found,,  that  i  she  had  re; 
celved  Ave  gunshot  wpunds.  One  bullet  eii* 
tered  the,  che^t  from, behind  Just  below,  i^^. 
right  shoulder  blade;  one  entered,  the  chest 
from  behind;. Just jbelov;  .tl^e- left  shoulder 
blade; .  one  entered,  the  abdomen  from..  if\ 
front  .below  the  enslform  xsartllagp,  a  little 
to  the  right,,  ^nd  folloiwed  «,  course  down< 
ward  and  outward  and  hackw^rd,  ;uid  emerf;- 
ed  In  the  .right  hip;  oi^e  was  through  t^ 
fleshy  part  of , the. left  hand;  and  onp  in  IJie 

left  thigh. !, ";,;     ,  . 

Margaret  Sasueta  testified,  tliat  she, saw 
the  defendant  and  ,h{B.' wife  on  Ninth  street, 
between  Jackson  and:Madls,on  fijreets,  about 
half' past  12.  "'I'hey  were  conyessing  w'beif 
I  first  saw  them.,  I  heard  , her  call  foir 
help,  and  lie  was  running  after  bee ,  ,and 
shoQtlng  he;r.  I  saw  him  shoot^g  her  right 
in  the  middle  of  the  back.  ,  I  could  see,  tibe 
reyol,ver.  Then  she  , fell,  .and,  thep  be  shot 
her.  X  don't  know  how  many  times  beshot 
ber.  i^ben  she  fell  on  her  knees,  and ,  sh4 
raised  her  handfi  facing  blm>.  He  was  stand- 
ing about  iwo  feet  from  her.  When  he  gar« 
her  the  last  ghot,  ,he  said, , 'So  that  you. may 
brieve  ;iV  I  beard  it  plain.  He-said  that 
when  be  fired  tbe  lasti  shot"     . 

Tbe  other  witnesses  who  saw  tteidifficulty 
testified  substantially  to,  tbe  same  state  «f 
facts..  ,  .■.,  ,; 

Upon  the  evidence,  set  out  above,  we  are 
unable  bo  see  where  tbe  sjabstantial  rights  of 
the, defendant  have,  beeq  prejudiced  by  the 
court  in  making  t^e  remark;  of  which  appel* 
lant  complains..  Tbe  error,  we  believe,  waA 
wittaoQt  prejudice  to  «nr  mbstsAtial  right 
of  the  appellant.  
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[•}'Tfie  Mian  rdlei  li^lled  to'th^  aith  aa^ 
Mgnmeut  of  error.  Tbe  Uist  complaint  made 
Ky  the  appellant  la  U)  a  charge  to  the  Jury 
reading 'as  follows:  "Unless  a'  Juryzftan  does 
fitai^  that'a  reasonable  dotiM  does  exist,  he  la 
iot  to  give  the  benefit  of  it  to  tbe  defend- 
ant" Vbe  language  of  tMs^  tnatructlon,'  as 
quoted,  seeniB  awkward';  but,  when  consid- 
ered: In  connection  with  tbe  other  language 
leading  up  to  It,  It  la  explained,  and  no  mia- 
tak«  was  made  by  tbe  court  in  using  such 
Worda.  TTbe  court.  In  his  charge  to  tbe 
jury  In  this  connection,  says:'  "By  reason- 
able doubt,  gentleiben,  is  not-  naMnt  a-  -caiv- 
tioua  or  ImaglDBry  dotibt  It  does  not  mean- 
a  doubt  by  which  the  jarymam  may  say,  'I 
will  take  that  ais  an  excuse  for'  not  finding 
the  VeMfet  I  think  lougkt  to  do.'  A 'rea- 
sonable doubt, ' «»  tis^d  la"the  law,  means 
Just  esfactlr  what  It  says'.  There  la  no  better 
definition  than  the  words  themselves,  'a  rea- 
sonAbfe  dOMbt^  No  }uryraaa  has  tbe  right 
to  aa'y,  1  will  say  tiiero'ls  a  reasonable 
doubt  here,'  for  the  purpose  of  avoiding  his 
duty.  Unless  a  Juryman  dots  find  that  a  rea- 
sonable doubt  does  'efxlst,'  he  Is  not '  to  give 
£he  behest  of' It  to  the  defendant;  but;  if  he 
does  find-  that  la''  neditonable  doubt'  exists, 
then  he  Is."  The  Instructions,  when  taken 
together,  cannot  be  held  to  have  misled  the 
Jury  as  to  Its  duty  In  finding  the  fact  beyond 
a  reasonable  doubt,  In  view  of  the  testimony 
quoted  above. 

[1]  The  evidence  ofTered  V  tile  defendant 
Ur  not  sufficient  to  reduce  the  homicide  from 
murder  in  the  first  degree,  unless  we  hold 
that  the  heat  at  iilood  produced  in  the  mind 
of  the  a'ppieliairt  by  the  deceased  refusing  to 
live  with  him,  and  his  love  for  deceased, 
provoked  such  a  passion  as,  in  l&w,  would 
amount  to  a,  mltigatiop  of  the  crime,  ^lils 
we  are  not  prepared 'to  admit  This  court  Is 
not  prepared  to  say.  that  because  the  wife 
of  a  man  refuii'es  to  llVe  With  him  that  he 
has  the  right,  hnder  ,our  la^,  to  take  her 
life,  to  prevent  her  from  securing  a  legal 
Separation  and  thereafter  be(;omlng  the  wife 
of  Some  other  mah.  Jealousy  is  a  motive  for 
crltaie,  not  an  excuse  for  it  And  where  a 
man,  by  all  the  obligations  of  civilization, 
government,  and  religion,  has  taken  the  most 
■olems  vow  that  man  can  take  in  the  pres- 
ence of  «arthly  witnesses  and  his  Maker  that 
h«  will  love,  support,  and  protect  faia  wife, 
because  for  any  reason  his  wife  prefers  to 
live  separate  and  apart  from  him,  that  he 
would  be  Justified  in  renouncing  his  marital 
▼0W8  and  in  taking  the  life  of  the  one  he  has 
•worn  to  protect  Is  a  position  this  court  does 
not  want  to  assume.  Barbaric  practices  In 
treating  the  wife  as  a  chattel  and  braln- 
Morms  are  not  recognteed  by  this  <!ourt  as 
excuses,  under  th«  laws  of  Arizona,  for  com- 
mitting a  crime ; '  nor  are  thej  recognized  lir 
mitigation  df 'the  paMsliment 

We  find  no  sobstanttal  right  of  the  defend- 


ant violatM  in  the  trial,  and  ntf  iwveraiUe 
error  committed  by  the  trial  court  \f%  there- 
fore aifllrm'  the  Judgment  of  the '  trial  court, 
and  direct  that  tbe  causa  be  remanded  to  the 
superior  court  of  Marioopa  county,  state  of 
Arizona^  and  that  the  sentence  and  Judg- 
ment of  the  district  court  of  tiie  Third  judi- 
cial dlstrlet  of  the  territory  of  Ariiona  in 
and  for  the.coonty  of  Marioopa  be  by  saidi 
superior  cburt  enforced'  according  to  law. 

FRANHUN,  €.'  J.,'  and  ROSS,  J^  coneor. 


'       W  ArU.  US) 
STAT8I;  eit  rel.  DAVIS  ▼.  OSBOENB,  Secre- 

.     tatypf  State.'; 

(Supreme  Court  of  Arizona.     July  15,  1912.) 

Irf  COKBTITITTIOITAI.  LA^W  .(I  6&*)— SxATOTM— 

■Validity— NATCBi  os"  QobotiowI 

Th«  constitutionality' of  an  act  la  strictly 
a  Judicial  question,  though  it  may  involve  tbe 
legalitjr  of  holding  an  electton  and  thereby  have 
a  political  effect 

[fid.  Note.— For  other  cases,  see  ConBtltU- 
tioDal  Law,  Cent  Dig.  H  12$-127;  Dec.  IHg.  | 
68.*]' 
2.CoNBrnTDTIONAL  liAW  (|  26*)— Statb  Coh- 

«TiruTio«a— Naxcbb. 

A  state  Constitudon.  unlike  a  federal  Con- 
stitution, which'  la  a  delegation  of  powers,  is 
restrictive. 

[Bd.  Note^i— For  other  cases,  see  ■  ConstitU' 
tional  Law,  Cent  Dig.  |  80;   Dec  Dig.  i  26.*] 

3.  BLtcnONS  (I  88*)— TIMK  FOB  Hoi.DiNa. 

'  An  election'  cannot  be  held  at  a  time  not- 
d«signat«d  by  law.   ■  .  ' 

(Ed.  Note.— For  other  cases,  see  Elections, 
Cent  Dig.  |  27;    Dec.  Dig.  |  38.*] 

4.  Zxjxraosa  (|  80*)— Statxjtks  Q  64*)— Oki- 

.  EBAL   B1.ECTION8— CoNSTITU'nQRAL  LaW. 

''  Act'  June  14,';  1912,  prbvidin^  for  a  gen- 
eral ejection  in  November,  I9l2,  violates  Const 
art.  7,.. I  iX,  which  ptovideaithat  the  first  gen- 
eral election  in  tbe  new  stata  sball  be  held  in 
November  of  the  first  even-numbered  year  aft- 
er tbe  year  in  which  Arizona  is  admitted  to 
statehood ;  and,  by  providbig  for  a'  oanvaasing 
board  to  consist  of  the.  Governor,  Secretary  of 
State,  and  Chief  Justice  of  the  Supreme  Court, 
violates  Const  art.  6,  |  11,  which  makes  the 
judges  of  the  Supreme  Court  ineligible  to  any 
<Mce  not  a  judicial  one,  and  Const,  art  6,  | 
11,  which  provides  that  tna  returns  of  the  elec- 
tion for  all  state  officers  shall  be  canvassed 
and  certificates  of  elections  issued  hy  the  Sec- 
retary of  State;  and,  by  vesting  original  Juris- 
cUetion  in  the  Supreme  Court  to  bear  and  de- 
termine all  election  contests  involving  state 
officers,  violates  the  provision  of  the  Conatitn- 
tion  which  limits  that  court's  original  Juris- 
diction to .  specified  causes  not  inchiding  elec- 
tion contests,  but  tbe  invalidity  of  the  act  as 
to  state,  county,  and  precinct  officers  is  Bei>a- 
rabie  from  the  provisions  for  the  election  of  a 
Representative  in  Congress  and  for  presiden- 
tial elector  which  last-mentioned  prwlslwns 
are  valid. 

[Ed.   Note.— For  other  eases,  see  Elections, 
Cent  Dig.  M  20-32;  Dec.  Dig.  |  30;*  Statutes, 
Cent  Dig.  H  68-46,  196;   Dec.  Dig.  {  64.*] 
6.  ConSTITDTIONAI.  Law    (|    15*)— CoirSTEITO- 

now.' 

In  construing  a.  Constitution  it  is  pre- 
sumed that  each  and  every  clause  waa  inserted 
for  some   useful   purpose,   and  hence   the   la- 
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I'g't  be  construed  bb  A  whole,  aid )  ielpi,  Ifc^elir, ''and   declilrlng   which  "languagi 
provimttos  harmbnrted  if'po.riWe,    ghkU  speak  authriritjy,  thai  of  ^he' represent-' 
.— Jfor  other  cafeea,  sect  CoDatttn-    oH^oi.  ^r  t-Ki. -UnU^i^    *k-i.  ,i»  :ii,-  ^-i^^ii-, 


strumei^t  must 
the  several 

(Edr  Note.— For  other  cafeea, 
ttonal  IiAW«  Ceoti..I>iK.  |  9;  Dbc.  Dig.  t  16.*] 

Ai>(>eal  -ttoin  ^perior  Court,  lilartcopa 
County;   J.   C.''Pfclllllps,  Judge/ 

Application  by  the  State  of  Arissona,  on 
relation  of  H;  A.  Dayla,  for  Injunction  against 
Sldiiey  F.  Osbomle,  Secretary  of  State.'  Judg-. 
ment  f or* 'deVeikltnit,'  and  plalntlflT  appeals. 
Reversed.   '  •   ;  ■'''> 

yir.  iCi.  Barium,  of  jPhoenlx,  for  appell'arit./ 
Lewis  T.  Carpenti^r,  Asst.  Atty.  Gen.,  for  apt"' 
pellee. "  "       '  ■•'  ' 

PEJR' CURIAM'.  tW  fhls  action  th«  qtr6s- 
tlon  is  sbbmltted'fo  thecotirt  Whethier  an 
act  of  the ,  t/eglsl«lfftre  approved  Jtnie '14',' 
li)i%  entitled'  "An  act  providing  for  genera!! 
elections  of  Hepreslenta tires  in  Congress, '  c^ 
state,  county,  and  precinct  officers,  and  of 
Presidential  Electors  In  the  ^tate  of  Artzonaj 
providing '  for  the  method  of  canvassing  (he 
YOte  at  said  elections;  prescrifilng  the  aietb-'' 
od 'of  contesting -mid  elections;  and  fixing 
the  tCtne  at  whleh^'sitM  Elections  shall  b» 
beld"-^1s  repugnant  to  the  Codstltntiott  «f 
the  state  of  AiiKona,  and -whether  Sneh  elec- 
tion liiay  be  legally  held  on  the  fiVst  Tvesday 
aft«r  the  first  iMonday  in  Noveiabar,  1812^' 
for  the  parposeS  destgnated  in  tJM  act  .In 
form  the  proceeding  'is  an  appUcation-  for  a 
writ  of  injunotlan  to  Sidney  .Pi  Osborae,  Sec- 
Wtary  'Of  State,' Kstralning. 'him  irom  traAs- 
inlttin^  notices  IB  wnitlrig  to  the  braids  .ot< 
soperrtBors  of'  thfe^  aMrerat'OquntleS'Of  tbe- 
state  under. aa  act  oC  the  state  Legislatune- 
pro'dding- for  a-'priBiacy  election  f»r  the 
nomination '  of  .candidates  for  elective  public 
oBtcea.'  Ttaei  action  was  begua  in  the  enperi«r 
court  of  Maricopa  'county,  a  temporary  in- 
Juastionwaa  Isaved,  and  on  the  final,  hearing, 
the  injunction  wa»  diaaolyed.  The  matter 
InvoMsg  a  question ;  Piiblici ,  juris  .  of  4aa- 
portance  ffnd.  general  faiterest  to  thei  p«9ple 
of  the  state,  it  was  brought  before  this  court 
on  appeal  hy  an  agreed  case.  It  is  conceded 
that  the  Secretary  of  State  la  proceeding  to, 
issue  a  call  for  a  primary  election  for  the 
nomination  of  candidates  for  elective  publlQ 
o^es.  Including  all  state,  county,  and  pre- 
cinct offices,  and  if  the  act  of  the  Legisla- 
ture, fixing  the  first  Tuesday  after  the  first 
Monday  in  November,  1912,  for  a  general 
election  for  state,  county,  and  precinct  of- 
fices, is  void  as  being  repugnant  to  the  state 
Constitution,  the  action  of  the  Secretary 'of 
State  in  the  premises  is  Illegal,  and  the  Judg- 
ment of  the  superior  court  should  be  revers- 
ed and  the  temporary  injunction  heretofore 
Issued  should  be  made  permanent  by  order 
of  this  court   - 

It  will  be  seen  that  the  matter  presented 
calls  upon'  this  court  to  perform  Its  grayest 
function,  that  of  looking  at  the  language  of 
an  act  written  by  delegated  authority  In 
the  light  of  langTiage  written  by  the  sot^r-  j 


atlves  of ,  th>  Ijeople,  or  that  of  the  peopl* 
themselrtis.  'if  Is  4  duty  that  this  court  wffl- 
not  shirk  or  evad*. '  Its  judges  are  sworn  to' 
support  the  'Constitution  of  the  statfe  of  Art-  • 
z6na'   and    faithfully    and    Impartfalljr    dts-^ 
chai'ge  the  duties  of  Judge  to  the  best  Of  theft' 
aWlity.  •  This  duty  we  shall  perfoMn  at  «U' 
tlines  whUe  we  have  the  hbnor  to  sit  on!  lihe 
behch,  against  all  encroachments  from  any 
source,  but  tn-a  manner,  we  trust,  befitting' 
the  Clghest  tribunal  of  the- state.    If'teay  be' 
ilrge4  thfonkh  sinister  design  Ot  from  selfish 
motives  that  this  court  should  refuse  to  pass 
upon  the  matter  presented  for  the  reason' 
that  It  K  poetical  and  not  a  Judicial  qnes-' 
tlon.    We  f6el  persuaded  that  nd  latvyer  of 
standing  at'  the  bar  would  so  assert  on  gfV-' 
liig  the  matter  cohSideratlon.  ' 

The  superioi;  courts  have.  ;furisd^ction  jtf 
all!  causes' and  of  all  proceedings  In  which  'ju- 
rlsdictl6h  shall  not  have  beeH  vested. eifcltf^ 
slvely  in  Some  otheir  court  The  Siiprem'e' 
Court  has  appellate  jurisdiction  in  all  actlAnA' 
and  proce^dlnis  except  a' Wtll  action  to  re-' 
cover  money  or  property  wherie  the  original 
atooilht  tn  controversy  does  not  exceed  thie' 
suih  of  $200.  Our  courts  are  Bot  divided  liil' 
to  CDui'ts  of  "eqtiity  and  courts  of  common- 
law  •JuttsdlbHoto,  as  is  the  case  Itt  those  Jri:- 
rlsdlctlons  Whose  a'uthorltles,  ff  superficially' 
considered,  tnjuld  Wnd  color  to  the  view  that 
courts  w¥ll  not  decide'  (jriestlOBS  of  a' po'Uficiil 
nattire.  'llie  Jurisdiction  hi  laWand  In  equi- 
ty under  our  scheme  of  gbvemfinetttis  bUshd- 
ed'  In  one  cOurt  which  riiay  give  appropMate- 
Jhdgmeut  In  all  cases  acciordlng  to-  th«'UW' 
and  the  facts  as  they  may  arise. 

The!  superior' courts  of  the  state' aiw  not'* 
limtted  to  theordlflary  injunction  In'^qifltyY 
the  scope  and  pApose  Of  which  16  llnriteatO" 
matters  likvolying  property  or  olvU  rights'; 
bnt  the  prerogative  writ- of  injunction  may 
bw  resorted  to  in  all  cases  necessMyto  pte- 
serve  the' sorerelgnty  of  the  state,  its  pre- 
rogatives and  franchises.  This  matter  lis  re- 
viewed, and  the  distinction  made'  is  very 
clearly  pointed  out  In  Case  Note,  3  L.  R.  A. 
(N.  S.)  882.  Matters  pertaining  to  the  elec- 
tion of  public  officers  are  the  rery  Mghesf 
prerogatives  of  the  state,  and  ho  officer  -of 
the  statte  may  proceed  te  such  matter  with- 
out authority  of  law  for  his  action. 

[1]  The  constitutionality  of  an  act  of  the 
Legislature,  although  It  may  determine  the 
legality  of  holding  an  election  and  thereby 
have  a  political  effect  Is  strictly  a  judicial 
questlop.  For  whether  the  act  Is  within  the 
limits  of  its  delegated  power  or  not  is  a 
strictly  judicial  question  to  be  decided  by  the 
courts,  and  In  no  sense  political.  This  prin- 
ciple Is  deducible  from  the  authorities,  and 
the  doctrine  was  forcibly  announced  by  the 
Supreme  Court  of  the  United  States,  speak- 
ing through  Chief  Justice  Puller,  in  the  case 
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of  McPherapn  t.  BlDokCT,  146  U,  S.  ^  ]S.  Sup, 
Ct  3,  36  U  E&.  868,  Chief  Justice  Full- 
er aaid:  "It  Js  urgued.tbat  the  etubject-mat- 
tec  «f  the.coDtroiveJsy  is  not  of  JucUclal  cog- 
nl:^ju:e,  because  it  is  said  that  all  questions 
connected  with  the  election  of  a  Presidential 
EUeotor  are  political  in  their  nature;  that 
tbe  co^rt  has  no  power  finally  to  dispose  of 
tbem;  and. that  its  decision  would  be  sub- 
ject to  review  by  political  officers  and  agen- 
cies, as  the  state  board  of  canvassers^  tbe 
Let^lslature  In  joint  convention,  .f^id  the  .Gov- 
ernor, or»  finally^  the  Congress.  •  •  • 
The  <inestioii  jOf  the  validity  of , this  act,  as 
presented  to  us.  .by  this  recor4)  is  a  Judicial 
questifon,  and  we  cannot,  decline .  the  exercise 
of  our  .Jurisdiction  upon  tbe  Jnadinissible 
suggestion  that  action  might  be.'  taken  by 
poUtical  agencies  in, disregard  of  the  Judg- 
ment of  the  highest  jl^unal  of  the  state  as 
'^yi^d  bj^  pur  own." 

in  State  v.  Cunningham,  81  Wis.  440,  51 
N.  W.  724,  l5  !,«.  B.  A.  56^,', it, is  said:  "The 
truth  is  that  the  .power  qf,  tbe  respondent 
to  itotlfy  elections  is  is!  no  ^nst  sense  what- 
ever, political:  .  and,  in  view  of.. the  ];)urely' 
ministerial, nature. of  his  duty,  it  Is  a  misus^ 
of. terms  to  assert  t)]fat  his  pow^  ox  duty.  Is 
in  any  sense  political,  The  act  he  is  requlr-! 
e^,  as  a  n^nisterial  officer,  to  assist  in  exe- 
cuting by;  giving  notice  Is  the  result  of  .legjisr 
latlve  pow^r.  And  tberedto^,  it  may  be  said, 
of  politipal  ppwier;  but  t^ls.  do«^  not  make 
the  act  regqired  of  the  respondent,  in  giv;tag 
or  refusing,  to  ,giyie  the  qoticss,  which  is  ,a 
mere  caqseauenoe,  of  the  c^egrcise  of  political 
power,  A  politioal  actt  s»  as  to  prevent  Jud^, 
cial.  examinatioB  :0f  bis  conduct  in  acting  or 
refusing  to  act  for  that  reason,  if  the :  law 
ia  ;Void  for  conflict  with  the  GonAtltution. 
'Were  the  case  otherwise,  no  actixf  the  Xie^Sr. 
latuie  could  be  guestioaed  for  leonflict  with 
Hiei  OonstltntioB,  because  it  oouid  be  saM  la. 
«ny  .  such  casOi :  as  appropriately .  as  Itt^  this, 
that  tbe  esactment  of  the  law  .Its^f  was  am 
vxercUw  of  >  politioal  power,  and  thei  court 
cauld'  not,  therefore,  .examine  it  to .  determine 
Whether  it  ia  in  conformity  wjth  the  Qonsti- 
tfittm.  .tSuch  a  xxwtentieo.  confounds  I  all  dis- 
tinotJon -betweesi  theulaw  itself  and.  mere 
ministerial  acts  :doB^: or- required  to. be  done 
under  Jt."  This  case,  was  followed  and  ap- 
proved in  State,,T>  Cunningham,  83  Wis.  90, 
53  N.  W.  35k  17  U  B,  A.  145,  86  Am.  St. 
Bep.  SJ.  .  ,    . , 

Xhe  duty  thus  devolved  cannot  pe  avoid-< 
ed,  however,  unpleasant  it  may  be.  In  the 
language  of  Chief  Justice  Marshall,  "Those 
who  fill  the  Judicial  department  have  no  dls- 
qretlon  in  selecting  the  subjects  to  ;be  brought 
before  them.",  Worcester  v.  Georgia,  6  Pet 
641,  ,8  L.  Ed.  483.  And  again  tbe  great 
Chief  Justice  spoke  in  Osborn  v.  Bank  of 
U.  S.,  9  Wheat  866,  6  L.  Ed.  204:  "Judicial 
IK>wer,  as  contradistinguished  from  the  pqw- 
er  of  the  laws,  has  no  existence.  Courts  are 
mere  instruments  of  the  law  and  can  wlU 


nothing,  'When, they  are  said  to  exercise  a 
discretion,  it  is  a  mere  legal  discretion,  a 
discretion  to  be  exeroised  in  discerning  the 
course  preactitied  by  law;,  and,  wboi  that  is 
discerned,  it  is  the  doty  o<  tli^  court  to  fol- 
low it  Judicial  powo:  i^pever  exercised 
for  the  pnnKMie  of  giving  effect  to  the  will 
of  the  Judge;  always  for-  the  purpose  of 
giving  effect  to  the  will  «f  tbe  Legislature; 
or,  in. other  vnrdti,  to  the  toW  of  the  Imo." 

The  will  of  the  law  in  the  present  case  la 
the  will  of  4:be  people,  written  into. the  fun- 
dainental  law-  Chief  Justice  Tani^,  in  his 
last  Judicial  utterance,  said:  "Any  legisla- 
tion by  Congress  ,  beyond  the  limits  of  the 
power  de}egs,ted,  would^,|t)e  trespassing  upon 
thQ  rights  of  the  states,  or  the  people,  and 
w(wild.iv>t  be  tbe  supremp.law  of  the  land, 
but  null  and  void,  and  it  would,  be  the  duty 
of  the  courts  to  declare  it. so.  For  whether 
an  act  of  Congress  is  within  the  limits  of 
its  delegated  power  or  not  is  tt.)vdicM  qttes- 
tion  to  be  decided  by  tbe  courts."  Gon}on  T. 
v.,  S,  U.7  U.  8.  705.         .:' 

■  The  tturee  oo-oodinatfi  departments  of  the 
govecnwentr-nthe.  Iyectolati,Tei  £«xecutive,  and 
Jitd]«iai-T-iBUBt  each  move,  wlthiu  Its  sphere ; 
eacb>mu8t  remain  separate  and  distluipt;  it 
lsr:M  provided  by  our  organic  Ia>v-  Eadi 
must  aet  within  ttie  scoi>e  of  the  power  giv- 
en it  .by  tbcisotec^gn  .«iU  of  the  people  ex- 
pressed in  itbeir  Gonstitntion ; .  thus  will  difll- 
coltles  be  evaded  and  perpleKltieB  avoided. 

ix  paasinK  ntion:  the  question  we  disclaim 
tey  purpose  or  right  to  iatenFere  with  the 
dUcretlonary.  powers' «£  tiife  Ijegislatare.  or 
of  any  state  officer. ' '  In-  glvincr. Judgment  In 
tills  cause  the  court  Is  meraly  acting  as  a 
mediator- between  tbe  asserted  power  of  the 
people  in  the  Cosstltatlon  they  bare  adopted, 
and  an  asserted  power  of  tlie  Legtslatare  as 
delegated  re^resentattres  of  the  people.  This 
Is  its  constitutional  fnnetloB. 
-'■Mr.  'Justice  orton,  ep^aklng  for  tbe  whole 
Court,  1ft  tbe  case  of  State  ex  rel.  Atty.  Gen. 
V.  Cunningham,  81  Wis.  484;  5i  N.  W.  730, 
15  L.  R.  A.  '561,  said :  "But  it  is  sufficient 
thai  the  questions  are  Judicial  and  not  legis- 
lative. The  Leglslaturcj  that  passed  the  aet 
ts  not  assailed  by  this  proceeding,  nor  is  the 
^onstttntlonal  province  of  tliat  equal  <and  co- 
ordinate department  of  the  goverbment  In- 
vaded. The  law  itself  is  the  only  object  of 
Judicial  Inquiry,  and  its  constitutionality  is 
the  only  question  to'  be  decided." 

'  'When  we  have  determined  that  an  act  of 
tbe  legislature  is  constitutional  and  there- 
fore the  law,  or  that  the  act  is  unconstitu- 
tional and  therefore' not  the  law,  it  then  be- 
comes the  constitutional  4uty  of  the  courts, 
in  appropriate  cases,  involvlBg  the  pertoim- 
ance  of  ministerial  duties,  to  compel  legal 
action  on  the  part  of  tb«  officers  and  agents 
of  the  government  when  they  refuse  to  act 
as  on  the  other  hand  to  restrain  Illegal  ac- 
tion when  they  proce^  to  act  , 
The  Legislature  are  but  repreaentativea  del- 
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«gatea '  tb  peiioirA  'ffaflea  In' '  ralJoMifiatloii 
to  the  win  of  the'tjeople.  The  IJegklft'tiire 
ispeikfe  for  tl»e  people. '  The  eoyeitel&ri  people 
'speak  in  the  language  of  their'. Gbnsidtytton:: 
Their  wIU  etpres^  In  the  Cdnstltution  is 


the  will  of  tlie  sovereign  Itself.    Wife  I^^s-    must  be  enforced,  by  the  cou^,  even  though 


wise  and  heneflctel^  attempted  legislation 'is 
thereby  defeated  People  v.  I^eddy  (Cola)  123 
Paa  IK24.     .  .  •  "i  .  -IT" 


■toimbtTow  and'  strike  thei-^frdfi  sbiaefhYng 
prerrou^y^'there  to  overttirowa 'la<»-.  The 
spvereign  peojple,  InVhom  Is  Vested  ail  gbv- 
ernm'entAl  'jwWer,- '  Have'  spdkeri  fii'  ttei'r  or- 
gaBld  law,  arid  tiiiejr  mandate,  s^  eipress^. 


latnr^  may  sp^k  but  only  within  the  Ilmi- 
tat^ions  of  the  fiindamental  law.. ,  The  coui*t* 
'ma:y  interpret, and  administer  th^  I{tw,  but 
only  in  keeping  \vltb  the  oatli  of  th^.  Judges 
to  support,  the  (Constitution.  3^e .  ^^^ut^ye. 
may'  execute  the  la\f,  but  under  ^leWvilse  of 
Its  execution  may  not  la^  a  band  aj^alnst  the 
sovereign  will.   •  ..     ,  '  ., 

Section  11  of  articte  i  pf  tl^e  .Constitution 

provides:  /'There  shall  be  ,a  genei;al  election 

of  R^Mres^ntatlves  in  Congress,,, and  of  state, 

.  county,  and  pitecinct  o^Scers  on  the  first  Tues* 

.  day  aft^r  the  first  Monda(y<in  November  <^ 

•,  th^  first  eve^^nqmbered'  year  after  the  y^r. 

in  wbinifa  .Ariaona- is -admitted,  to  ,  statehood, 

and  biennially  thereafter."  .,•• 

[2]  The  proviAionff  of  tbe  Qonatttutleta  mus|t- 

be-  a  limitation  upon  the  legislative  power,- 

i  else. they  would  not  have  bdeit  placed  In  the 

-  ergaBU  law.  A  state  Constitution,  unlike  the 
"federal  0<tostitutiiMii  which  ts  a  delegation 
!of  powers,  is  rfest^ictiTe.  If  the  Constlfu- 
'  Hon  had  remained  Mient  as  to  th«  time  for 

•  eleotlori  of  state,  county,  and  precinct  offlcers, 

-  attd  the  tenure  Of  office  was  no*  otheHrtse 
fixed  in  the  instrument,  it  could  not  be  qU^s- 

•  tiOBcd '  tlurt  'the *  power '  '6f  tfte  ' Leglsflatnr^,' 
"  with'  regard  to  'fixing  the  time  for  duc^fr 'ela- 
tion,'would  have  been  absoliite;'  But'the  Coij-' 

•stltntion  fixing 'the  time  for  such,  eiectiin,' 

•  an  act  of  the  Leglslatu.ry  fixing  ^  'ditterenit 
'  dkte  la  so  far  repugiiant  thprebSahd  to'  tA'at 

■  extent  the  Ifegisiatlve  act  mAst'  fall.'     the 

■  Constitution  in  conferring  on  the  Legi^ature 
"  authority  has  prescribed  to  Its  ex^rcigfe  fhy' 
I  Uo^tatlons  which  the  people  saw  fit '  to,  Im- 
^iijwse,  and.no  0|ther  power  th^n  tlie  people  c^n 
r  superadd  qther' limitations,;  neither  can  any 
I'lptier  PO.vei:  tlipn  tljo;  people  strike^  f;i;pm.  the; 
,fujadame^t)4  law  aqy.limitatibpii .  wh^ch  the 
i people. ^aye  prescribed  therein'.,.  ,  ,'. 
.     [3]. il^ if. fundamental  that  ajieieotioA.ean- 

i)uot  l^e;  held  .at  a  tin^^t  designated  by  l^w; 
.  that  a  Toiifnteer,  elation  is  no.  elect^pp.-.  It- 
'  WOUI4  t^paelfaa,  tif>  citp  ».atlV9ritie^  to  sustiMn 
.  Bupli  nn  )eleaien|ta;y  propopUio^. ..  The  time 
for  h»ying,aa  election  to  select  ofllcers  to  ad- 
minister, the  respsctive.departmeBts  of  th^ 
jgovemmeiit  is  a,Jhigb  Br^rogattv^.ef  the  c«oi- 
,«]«  oireinslMe,i  That  time  mayib«  fixed  by 
:.Ute  p9c||»leili<'tbejBotiKelgii  capacity  of  adopt- 
ing .lteir<  GoBstU»itloii,:oe  it  may  beileft^to 
'tlie  'ddlegatefi  i)epredant»tiveB  of  ithe  people 
tin  tbb.  IjeglslBtnre ;-  but,  it  fis«d.  by.  the  v^a- 
pie,  ttaei  people,  alone  dan  change  it     Tlie 
lifeglislature  cslmot  do  It,  and  the  courts  ean.- 
not.    As  was'titMln  a  r^ent  Colorado  case,- 
If  the  oomts'  can  amend  the  Constitution  to- 
4ay,  and' insert  th^r^in  someCb^ng  that 'was 
never  there,  to  sustain  a  law,   they  have 
equal  authority  to  amend  the  Constitution 


I  The  peculiar'  value>:«f  A'  Writtfen^  Constitu- 
tion is  that  It  places,  in  unchangUig  form, 
limltationB  upon  legislative  ■.  aotlob,'  .unless 
amended  by  the  people  In  the  mode  they 
have  desl)(natedr  thus'  giving  ar  p>ermaneiice 
and  stability  to  popular  government  which 
btht^rwisewonld  be  lacking.  '  ' 

'We  adopt  as  our  own  the  language  of  'oiie 
of  the  soundest  and  most  thorough  thinkers 
and  jiifl^sts  Who  have 'written  on  the'sfabjW: 
of  ofgfinle  law  embodied  in  our  Constltu- 
tipns:  '  "The  cburts  tread  upon  dangerous 
ground  when  they  venture. to  apply  ■the  rules 
which  distinguish  directory  and  mahdat<^y 
statutes' to  the  provisions  of  a  Constitution. 
Constitutions  ilo  not,  usually  .undertake  to 
prescribe  mere  rules  of  •  proceeding,  except 
when  such  rules,  are  looked  upon  as  essential 
to  the  tilings  tq  be  done ;  and  they  must  thien 
be  regarded  in  the  light  of  limitation  upon 
fhg  power  to  l^jexerdsed.  It  is  the  province 
.(^  a^  instrument  of  tills  ^lemn  and  peri^- 
nqnt  'ch'ara<;ter  to  establish  those  fundaqien- 
,tal  maxims,  and.  to  fix  t])Loae..nnvarying  ri^s, 
'by  wblc^  all  .the  d^partmeijits  of  government 
^tist  .f^t .,  ail  t^mes  ,shap^..  their  conduct. 
•  ♦..?..yfe  ,are  not,  therefore,  to.  expect.'.to 
.find  loia  ConstltntJon  proivipion«  which  iiie 
pec^le,  in  adopting  it,  have.  not.  regarded  as 
«f  .higli  ,lnq?prtance,  aiad  worthy  to  be  em- 
braced, in  ops. instrument,  Tv,lfich,  for  a  tipie 
at  least)  is.- to-  contrqli  j^l^ce  the  g^vemi^Qnt 
:and  thfi'gonremed^.and  to'f^nrm  a  ^ta^9^dl>y 
whieb  Is  to.  be  measured-  tl)»  power  »wl)ich 
can;  be  exercised  as'weU  by'the  del^gat^tas 
by ■  the  sovereign  people  themselves.  .If .•di- 
rections), are  given  reapectlng  tlie  timea.ior 
modes  of  proceeding  In'  whieh  a  power  should 
:be  .exercised, .  there  la  at 'least  a.atrongiipre- 
sdmiriloB  that  the  pe<9le  designed  Ifc'sbonld 
be'  exereteed  in  that  time  and  mode  on^y. 
And  -we  tBipUt«  to  tUe  people  a  want  of- due 
ap^edaitlofk  of  tfae  purpose  and  proper  pro v 
Ince-  of 'Buchi  an  bistrument  when  tve  infer 
that  such  directions  are  given  to  any  other 
end." '  Cootey,  Const  Uin.  (7th  Kd.)  p.  114. 
''  As  -wHs  said  la  Perry  Oonnty  v.  Railrdad 
Co.,  «8  Ala.  556:  "We  think  the  only  sate 
rule  for  interpreting  clauses  of 'the  Consti- 
tution' which  command  certain  things  to  'b« 
'^one,  or  certain  method  io  be  observed  'in 
th«  (Enactment  of  statutes.  Is  to  bold  that, 
wben  it  Is  afltnnatively  shown  by  legal  eM- 
'  dence  that  in  the  attempt '  to  legislate  soine 
mandate  of  the  Constitution  has  been  dlsire- 
gardedi  snth  attempt  liiiver  becOitie«'a"ltf#." 
Coleman  v.  Eutaw,  157  Ala.  327,  47  South. 
703;   Opinion  of  Justices  Supreme  Court,  18 
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Me.  4M;  State  T.  Johnson,  26  Ark.  281,  2S7; 
Varne;  t.  Justice,  86  Ky.  596,  6  S.  W.  457; 
McPherson  t.   Blacker,  ropra. 

A  Constitution  framed  by  a  conrention 
after  tbe  most  solemn  aqd  deliberate  consid- 
eration, and  ratified  and  adopted  by  the  peo- 
ple as  their  fundamental  law  to  guide  and 

.limit  the  functions  of  their  public  serTsnts, 
and  this  afte^  a  long  campaign  in  which 
every  ofBcer  elected  spoke  and  pledged  fidell- 
■  ty  to'  it  in  spirit  and  In  letter,  cannot  be 
Tltiwed  in  the  same  light  at  an  act  of  th6 
Leglslatdre  paased  by  the  delegated  repre- 
■entRtiTes  «f  the  people^  and  wbicb  act  of  the 
Leglsl«tttr»'  is  neceasarlly  of  a  temporary 
natnra.' 

[4]  Coming  to  the  act  In  qneatlon,  it  ap- 

.  pears  to  be  repugnant  to  the  Constitution  In 

many  aspects.     It  provides  for  the  election 

.  of  a  Bepresentatlve  In  Congress  and  for  all 

..state,   county,  and  precinct  officers  on  the 

.  first  Tuesday  after  the  first  Monday  In  No- 
vember in  the  year  1912,  and  every  two 
years  thereafter.  Also  for  choosing  Presl- 
dential  Electors.    It  provides  for  a  cauvass- 

,lng  board  to  consist  of  tlie  Governor,  Sec- 
retary of  State,  and  Chief  Justice  of  the 
Supreme  Court.    Tbis  provision  is  repugnant 

'  to  the  Constitution  in  two  particulars.  Mem- 
bers of  a  canvassing  board,  while  performing 
a  high  public  function,  act  strictly  in  a  min- 
isterial capacity.  It  is  S  public  office  of 
employment,  but  in  no  wise  judicial.    Section 

'  ^1,  article  6  of  the  Constitution  provides 
that  "judges  of  the  Supreme  Court  and  Judg-. 
es  of  the  superior  courts  shall  not  be  eligible 
to  any  office  or  public  employment  other  dian 
a  Judicial  office  or  employment,  during  t^e 
term  for  which  they  shall  have  hem  elected." 

-And  again  the  duty  of  canvassing  the  re 
turns  of  the  election  for  all  state  officers  de- 
volves upon  the  Secretary -of  State,  and  no 
Other  officer  can  perform  snch  duties.  B; 
section  11  of  article  6  of  the  Constltutioou 
it  is  provided:  "The  returns  of  the  electiob 
'for  all  state  officers  shall  be  canvassed,  and 
certificates  of  election  Issned  by  the  Secre- 

'  tary  of  State,  in  such  manner  as  may  be 
provided  by  law."  This  section  of  the  Con- 
sfitutVon  is,  however,  not  self-exeenting.  It 
requires  that  the  Secretary  of  State  shall 

■  verform  such  duties  in  snch  manner  as  msy 

.  be  provided  by  law.    Clearly  It  was  the  doty 
of  the  Legislature  to  provide  th«  manaer  in 
'   which    the    Secretary    tfionld   canvass   the 
•  vstes. 

The  act  In  question  vests  original  jurtsdlc- 
'.'tion  in  the  Supreme  Court  to  hear  and  de- 

,tsrmlne  all  election,  contests  involving  state 
officers.    Under  our  Constitution,  the  Siupreme 

.  iConrt  is  esswtlally:  a  court  of  appelate  Ju- 
risdiction.   It  is  ^e  scheme  of  ovr  govem- 

.  ment .  that  contested  matters  involving  ques-- 
-iiUons  of  fact  may  take,  place  in  an- infer ipr 
,  ^tribunal,   and  the  matter,  after  Judgmmt, 

.,  atfir  ,be  revleiwed  IndependeBtly  tu  this  court 
".fW.KSCfifti  ft  writ  of  error,    in  view  ot  thXa, . 


th«  Oonstltution  has  wisdy  limited-  ttno  oris- 
inal  Jurisdiction  of  the. Supreme  Court  to 
habeas  corpus,  and  quo  warranto  and  manda- 
,mns  as  to  all  state  officers,  and  original  and 
ej^clusiva  Jurisdiction  in  causes  between 
counties  concerning  disputed  boundaries  and 
surveys  thereof,  and  concerning  claims  of 
one  county  against  another.  It  is  not  to  be 
supposed  that  the  Legislature  may  vest  us 
with  t  Jurisdiction  which  the  Constitution 
denies,  and  take  away  a  Jurisdiction  from 
the  superior  courts  which  the  Constitution 
vests  in  those  tribunals. 

Section  1  of  article  5  of  the  Constitution 
prescribes  of  what  the  Executive  Depart- 
ment shall  consist,  designates  the  officers, 
and  fixes  the  term  of  those  elected  under 
the  BnabUng  Act  approted  June  20,  1910. 
The  term  shsil  begin  when  the  state  is  ad- 
mitted into  the  Union  and  shall  end  on  the 
first  Monday  in  January,  A.  D.  1913,  or 
when  theU  suooeasom  are  dected  and  qual- 
ity. 

It  Is  a  nuittet  of  history  tiiat  the  state  was 
admitted  into  the  Union  on  the  14th  day  of 
February,  1912.  The  ssctlon  Is  plain  and 
unambiguous.  They  are  elected  at  the  dee- 
tion  provided  by  the  BkMbUag  Act,  and  the 
terms  of  the  .Governor  and  other  designated 
ofllcers  comprising  the  Bxeeutive  D^Murtment 
of  the  state  began  on  February  14, 1912,  and 
ead  when  tlielr  sncoessors  are  siocted  and 
qualify. 

Section  S,  art  6:  "Judges  of  the  Supreme 
Court  shall  be  elected  at  the  general  Sec- 
tion to  be  held  under  the  provisions  of  the 
BnabUng  Act  approved  June  20,  1910.  Their 
term  of  office  ahall  be  coterminous  with  that 
of  the  Governor  of  the  state  elected  at  the 
same  time,  and  the  one  receiving  ths  high- 
est number  of  votes  shall  be  the  Chief  Jus- 
tice. At  the  first  general  state  election  ther*. 
after,  held  under  this  Constltntlon,  at  which 
a  Governor  Is  voted  for,  three  Judges  of  ths 
Supreme  Court  shall  be  elected,  and  the 
Judges  elected  thereat  shall  be  dasslfled  by 
lot,  so  that  one  shall  hold  office  for  a  term 
of  six  years,  one  for  a  term  of  four  years, 
and  one  for  a  term  of  two  years,  from  and 
after  the  first  Monday  in  January  next  suc- 
ceeding said  election.  The  lot  shall  be  drawn 
by  the  Judges-elect,  who  shall  assemble  for 
that  purpose  at  the  State  Capitol,  and  shall 
cause  the  results  to  be  certified  to  the  Sec- 
retary of  State,  who  shall  Ills  the  same  in 
bis  office.  The  Judge  having  the  shortest 
time  to  serve,  and  not  holding  his  office  by 
appointment  or  by  election  to  fill  a  vacancy, 
shall  be  the  Chief  Justice,  and  shaa  prealds 
at  all  -sesslonB  of  tlie  Supreme  Oonrt.  In 
case  of  absence  of  the  Ohlef  Justitie,  the 
Jqdge  hsving  in  llks  manner  the  shortest 
ttme  to  serve  shall  preside.  After  the  first 
state  -election  one  Judge  shall  be  slectsd 
every  two  years  at  the  general  election,  and 
the  term  of  the  Judge  elected  shall  be  six 
years  from  and  after  ths  first  Monday  in 
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January  next  succeMlng  bis  eleetton,  and 
Judges  so  elected  shall  hold  office  until  tbelr 
successors  are  elected  and  qualify." 

Again  It  Is  observed  that  the  first  Judges 
of  the  Supreme  Court  are  elected  at  the  gen- 
eral election  held  under  the  provisions  of 
the  Enabling  Act.  The  one  receiving  the 
highest  vote  is  the  Chief  Justice.  Their 
term  of  office  is  coterminous  with  that  of 
the  Governor  elected  at  the  same  time;  that 
Is,  the  terms  slutll  end  on  the  first  Monday 
In  January,  A.  D.  1M3,  or  when  their  suc- 
cessors are  elected  and  qualify. 

Then  it  ia  provided  in  said  section  that^ 
"At  the  first  general  state  election  thereafter, 
held  undet  this  Constitution,  at  which  a 
Governor  Is  voted  for,  three  Judges  of  the 
Supreme  Court  ttiaU  be  elected,  and  the 
Judges  elected  thereat  shall  be  classified  by 
lot,  so  that  one  will  hold  office  for  a  term  of 
six  years,  one  for  a  term  of  fi>nr  years,  and 
one  for  a  term  of  t\to  years,  from  and  after 
the  first  Monday  In  January  next  succeed- 
ing said'  election.  Tlie  lot  shall  be  drawn  by 
the  Judges-elect,  who  shall  assemble  for  that 
pun>ose  at  the  State  Capitol,  and  shall  cause 
the  results  to  be  certified  to  the  Secretary 
of  State,  who  shall  file  the  same  in  his  office. 
The  Judge  having  the  shortest  time  to  serve, 
and  not  holding  his  office  by  appointment  or 
election  to  fill  a  vaicancy,  shall  be  the  Chief 
Justice,  and  shall  preside  at  all  sessions  of 
the  Supreme  Court;  In  case  of  absence  of 
the  chief  Justice,  the  Judge  having  In  like 
manner  the  shortest  time  to  serve  shall  pre- 
side. After  the  first  state  election  one  Judge 
shall  be  elected  every  tVvp  years  at  the  gen- 
eral election,  and  the  term  of  the  Judge 
elected  shall  be  six  years  from  and  after  the 
first  Monday  in  January  next  succeeding  his 
election,  and  Judges  so  elected  shall  hold 
office  until  their  successors  are  elected  and 
qualify." 

It  will  readily  be  seen  that  no  election  for 
Judges  of  the  Supreme  Court  is  contemplated 
or  permitted  before  the  general  election  pro- 
vided for  by  the  Constitution.  For  at  the 
first  general  election  held  .under  the  Con- 
stitution, at  which  a  Governor  is  voted  for, 
one  of  the  Judges  Is  elected  for  six  years, 
one  for  four  years,  and  one  for  two  years, 
to  be  determined  by  lot;  the  one  receiving 
the  shortest  term  to  be  Chief  Justice.  At 
any  election  held  before  this  there  is  no 
provision  for  a  Chief  Justice ;  indeed,  if  such 
election  could  be  held,  there  would.be  no 
Chief  Justice  to  preside.  .  After  the  first 
state  election,  one  Judge  of  the  Supreme 
Court  Is  elected  biennially  or  every  two 
years.  So  it  must  be  conceded  that  at  the 
first  general  state  election  after  the  electlop 
under  the  provisions  of -the  Enabling  Act, 
one  of  the  judges  of  the  Supreme  Court  must 
be  elected  for  six  years*  one  for  four  years, 
and  one  for  two  years.  And  it  is  but .  a 
short  arithmetical  problem  to  demonstrate 
that  an  officer  cannot  be  elected  in  1912  for 


a  term  of  six  yean,  and  his  snceessor  b» 
elected  In  1914  for  a  term  of  six  years.  But: 
It  was  intimated  on  argument,  though  with- 
out Insistence  or  persuasion,  that  the  election 
provided  for  by  the  act  of  the  Legislature 
is  not  an  election  held  under  the  Constitu- 
tion. Such  an  argument,  if  Indulged  In, 
would  be  reductlo  ad  absurdum. 

Is  it  possible  that  the  departments  of  the' 
state  government  are  not  at  present  sub-- 
ordinate  to  the  provisions  of  the  Constitu>- 
tlon?  Is  It  to  be  thought  of  that  the  Leg- 
islature in  the  discharge  of  their  duties  did 
not  have  the  Constitution  as  a  golden  mete 
wand  to  guide  and' limit  their  efforts?  Would' 
it  be  contended  that  the  highest  tribunal  of' 
the  state,  when  it  sitslnd^iberation  to  pass 
solemn  Judgment  u^ii  -the -lives  and'  |)ro*p-- 
erty  rights  of  the  people  of  this  great  istilte,' 
Is  not  to  be  controlled  and  circumscribed  in- 
its  proceedings  by'  the  Instrument  that  gave 
It  birth?  The  language,  '"U>  be  held  under 
this  Conettitutton,''  plainly  as  words'' tfifl  e*" 
press  the 'idea'  Is  to  be  held  after  the  CMi-- 
stitntion  takes  effect.  It  would.  Indeed,  be  a' 
matter  of  con^rnto  the  people  of  this  great' 
state  if  their  Judicial  servants  were  so  bold' 
as  to  announce  that 'the  Constitution,  whlct 
the  people  labored  for  and  brought  Into  lif^- 
after  much  time  ai>d  effort,  Is  not  ^at  prewnv 
the  polar  star  of  our  government,  but  lies 
In  desuetude  until  resurrected  by  h  general 
election  to  be  held  in  1914. 

At  the  first  general  eleetton  thereafter, 
held  trader  this  Oonstltutlon,  etc..  Is  tbe  lan- 
guage of  the  Constltutkm,  and  it  Is  «Iear  that 
section  11  of  article  7  provides  such  election. 

The  matter  is  again  emphasized  b^  section- 
5  of  article*  of  the  Constitution:  "The  first 
judges  of  the  superior  court  shall  be  elected 
at  tbe  general  election  to  be  held  under  the 
provisions  of  the  Enabling  Act  approved  June 
20,  1910.  Their  term  of  office  shall  be  co- 
terminous with  that  of  the  Governor  of  the 
state  elected  at  the  same  time.  Thereafter 
the  term  of  office  of  all  Judges  of  the  sup- 
erior court  shall  be  four  years,  from  and 
after  the  first  Monday  in  January  next  suc- 
ceeding their  election  and  until  their  suc- 
cessors are  elected  and  qualify.  All  Judges' 
of  the  superior  court  shall  be  elected  at  the 
general  state  election  by  the  qualified  electors 
of  their  respective  counties." 

Again,  the  first  Judges  of  the  superior 
courts  are  elected  under  the  provtsioiis  of 
the  Enabling  Act.  Again,  their  term  of  office 
is  coterminous  with  that  of  the  Governor. 
But  It  w^ill  be  observed  that  it  does  not  In 
words  provide  that  the  terms  of  the  Judges 
Of  the  superfbr  court  extend  to  any -particular' 
date,  or''  when  their  successors  are  elected 
and  qualify.  '  After  referring  to  the  election.' 
under  the  Bnabling  Act,  the  section  readsti 
"TheDeirfter  the  tetm  of  office  of  all  Judges- 
of  the  superior  court  shall  be  four  years,- 
f rom  anti  after  the  first  Monday  in  Jajinary 
next  succeeding  tbelr  election  and  until  their 
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AHtceasecB  are  .elected  B:nd  qualify."  This 
section  in  uneiiulvooal  terms  fixes  the  term 
ot  office  of  tbe  Juilges  of  ttie;  superior  courts: 
to  be  four  jnears,  except  tbe  term  of  office 
fixed  by  virtue  of  tbe  first  election,  to  wit, 
tbe  election  under  tbe  .Enabling  Act,  and 
tbfin,.  again,  empbaslze^  tbe  matter  by  say- 
ing: "All  judges  of  tbe  superior  court  sball 
be  elected  at  tbe  general  state  election  by 
tbe  qualified  electors  of  their  respective  coun- 
ties." 

la  tUs  section,  unlike  tbe.  section  yrlth 
reference  to  tbe  ele^^tlon  of,  Judges  of  tbe 
Supreme  Court,  wbere  tbe  first  geperal  state 
ejection  is  named,  tbe  vford  ."first"  Is  not  In- 
serted before  "general  eleqtion."  Plainly  the 
election  attempted  to  be  provided  for  .by  tbe 
act  of  t(be  Jjegislature  Is  a  general  state  elecr 
tion.  yet  it  will'  readily  be  seen  tbat  If  tbe 
term  of  office  ot  Judges,  of  tbe.  superior  court 
sesulting  fromntbe  first  election  under  tbe 
Enabling  Act  ie  it^be,  coterminous  with  tbat 
of  tbe. Ooveroor  elected  at, (lie  sume  time^ 
and  sucb  Judges  cannot  be  elected  in  1912, 
their  terqi  of  ofiloe  cannot  be  coterminous 
Witt)  tbat  of  tbe  Gorernor.  On  the  other 
hand,  it  would  be  as  absurd  to  contend  tbat 
the  Judges : of  the  superior  court  are  to.be 
elected  in  ]i912  for  «  term  of  four  years  and . 
again  elected  la  VStlA  icar.  a  term  of  fo«r 
yeara.  It.eannot  be  serieusly  questioned  tb«t, 
state,  county,  and,  precinct  officers  ^ust  stand 
for  election  In  1914.    •,:,.■ 

Section,!  of  article  15  pf  tbe  Oonatltution 
provides:  ."A  Corporation  Commission!  is 
hereby  I  created  to  be.compoeed  of  three  per- 
sons, wbo'  'Sball  be  elected  at  the  general. 
Section  to  )>e.  held  under  tbe  provisions  of 
the  .BnabHiig  Act  approved  Juae.iUO, .^910,-. 
aud  whoaa  term,  of  office. shaU be  cqteruUnous' 
with  that  of  ithe  iQo,verno!r  fof  ,tlrQ  ^tate  e>ect-i 
ed  at  the  same  tinje^  and.  who  BbnU  niaiotain 
tltelr.  chief  offit^  ^ud .  reside,  at  tbe.  state. 
c«p(t«J.  At  the,  first  ',general  state  election 
held  under  thiSi  C«n«tltution  at  ^xblch  ,a  Govr 
emoris  voted  for,  three  commlssiouers  shall 
be- elected  who  shaJU,  ^om  «nd.  after  -  tbe 
first  Moivday  In  JanuHryae^ct'Suce^edtngwid 
election,  hold  office  as  ttaVovmi  ,Ti»  one  x<»- 
celvlng  the  highest  number  cif,  votes. -ebaU 
serve  six  .y«axs,  and  the  one.jTHieiviog'itbe 
sec<»d  highest  numba;,  «f  votes-.sballf  aerve^ 
four  years,  and".the  <m»  receiving  tbe  third 
highest  -nHndber.  of  votes  shall  serve  two 
yeara.'  And  que  oommisaioner  ehall  be  elect- 
ed «vary  twe  •years,  thereafter.". 

.They  are  elected>  at  tbe  general  election 
held  Udder  the  Rnabllng  Act;  their  term  of 
office  being  coterBilfions  with  that  of  tbe 
QoVMDor  elected  at  the  same  Him,  Then 
tbe,  Corporation  ConunisBiouers  are.  to  be 
dected  when  ?  Tbe  Constitution  says,  at  tbe 
fir«t  general  state  election  held  under  th« 
Constitution  at  wliich  a  (Governor  is  to  be 
voted  for,  and  tbelr  term  of  office  is  fixed 
at  «ix,  foor,  and  tw»^  year%  respectively. 


'  The  phraseology  with  .c^fe^enoe  to  tlie  elec~_ 
tlon  of  Judges  of  the  Supreme  Court  is,  "^t' 
the   first   general   eitate- electipn  ./ftereo/^cr,' 
held  under  •  this  Constitution,"  referring  to 
the  election  under  tbe  fiteahling  Act..    Con- 
cerning Corporation.  Coiumissioners,  "at  tbe 
first  general  state  election  held  under  tills 
Constitution."      Tbe    word    "thereafter"    is, 
omitted,  but  It  necessarily  pieaus  tbe  same 
thing,   for  tbe   first   general    state  election 
held  under  the  Constitution  must  necessarily 
be. ''thereafter,"  or,  in- other  words,  after  the 
election  under  the  provisions  of  the  Enabling. 
Act. 

Section  3,  axt  12:  "Subject  to  change  by- 
law,, there  are  hereby  created,  in  and  for- 
each  organised  county. of  t^e  ^tate  the  fol- 
lowing officers  wbo  sb^  11  be  elected  by  tbe 
qualified  electors  thereof:  grherift,  recorder, 
treasurer,  school  superintendent,  county  at- 
tprn^y,  assessor,  pquuty  .  superintendent  of 
TiMia,  and  of  purveyor,  eac^  of  whom  shall 
be  elected  for  a  term  of  two  years,  except 
that  .such  ofil,<?ers  elected  at  the.  first  election., 
for  state  and  county  officers  sha,U.  serve  un- 
til the  1  first  Monday  in  January,  1913;  and 
three  suiiervlsors,  whose  term  of  office  sliall 
be  provided  by,  la w^.  except  .that  at  the  first 
election  of. county  officers  tbe  candidates  for 
supervisor  .  receives  the  highest  number  of 
votes  .sliall  hold  office  until  the  first  Monday 
in.  January',  191^  and  the  two  candidates 
for  superrlsors,  respectively,  jecelvlng  the- 
next  highest  number  of  votes  sha^l  bold  of- 
fice until  the,  first  Monday  in  January,  1913.*'' 

Section  21,  art  4:  "The  members  of  the 
first'  Legislature, .^hain  hold  office  until  the 
first,  itoiidaix  in' January,  4.^13.  The  terms 
of  bftlce  ot  the  luembers  of  succeeding  Legis- 
latures shall  be  two  years."  , 

SeWlon  6,  art.  .22:  "All  territorial,  dis- 
trict, county,  and  precinct  offices  who  may 
be '  in  office  at  tbe  time  of  tbe  admission  of 
tbe  state  into  the  ,Uuion  shall  hold  tbelr  re- 
spective offices  until  ^tbetr  successors  shall 
have  qitaTlfied,  and  tlie  official  bonds  of  all 
such  officers 'shall  continue  In  full  force  and 
effecjj'wljtle  such  officers  remain  In  office." 

It  was  argiirt  by  fhe  Attorney  General 
in  his  orftl  arjrunieftt  before  the  court  that 
the  provisions  of  tbe  Constitution,  with  ref- 
erence to  the  tehnre  of  office,  wherein  It  Is 
provided  that  the  officers  sball  hold  office 
until  the  first  Monday  6t  January,  1913,  are 
rtinndatory.  aild  that  unless  an  election  Is 
had  In  NovembeK  lffl2,  the  offices  will  be- 
(Vjme  vacant.  'One  answer  to  this  Is  that 
the  Constltntiofi  itself  provides  against  such 
a  continReftcy  therein  It  'Bays:  "The  term 
of  office  of  every  offloir  to  be  elected  or  ap- 
pointed under  this  Constitution  or  the  laws 
of  Arizona  shall  ettend  nntll  his  successor 
shall  be  elected  arid  jihall  qualify."  Section 
13,  art  22. 

But  it  nlay  be  contended  that  section  IS, 
art  22,  has  no  application  to  officers  elected 
on  December  12,  1911,  and  wbetlier  it  doea 
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■*T  not  depends  ««  M'wbMIier  raob  oflkiera' 
Srere  elected  tinder  tbe  OonstltattoB  and 
9aw8  of  ArtsKma.         ' 

The  EnabHng  Act  provided  that  tbe  con- 
'Stltnttoinal  convention  eOionld  by  ordinance 
provMe  for  the  election  of  ofBcerB  for  a  fUH 
~Btate  government  In  case  Arizona  Was  admit-' 
ted  to  statehood.  Section  23,  Enabling  Act 
-Jime  -So,  1910.  The  constltntlonal  conven- 
tion, accoTdlnjfly,  ordained  "a  proposition 
relative  to  the  ordinance  to  provide  for  the 
-election  of  tbe  irst  officers  fbr  a  full  state 
•government,"  entitled  Election  Ordinance  No. 
2.  This  ordinance  prescribed  that  the  (jnal- 
Iflcatlons  of  electors  should  be  as  provided 
by  title  22,  K^vtsed  Statntfes  of  Arteona,  Au- 
pjst  2,  1901.  That  the  ballots  shonld  be  pre- 
pared, printed,  ftimfehed,  and  distributed  as 
reqnlrfed  by  the  election  laws  of  the  ter- 
rltoly  of  Arizona'  for'  elections  thi^reln.  The 
candidates  for  electilon  should  be  nominated 
In  accordance  with  chapter  24,  Session  LaWs 
of  Arizona  1909.  It  further  provided  that 
•"the  electloii  laws' of  the  terriftify  no^A'  in 
force,  as  far  as  applicable  And  not  In-  con- 
flict with  the  Enabling  Act,  Including  the 
■penal  laws  of  iteld  terrltory'relatlng  to  elee- 
'tlons  and'  primaries  and  Illegal  voting  and 
other  Illegal  practices  thereat  are  extended 
to  tbe  primary  and'  election  heteln  provided 
for."  It  will  thus  be  seen  that  the  election 
held  on  December  12,  1911,  was  condncted 
under  the  laws  of  Arizona,  aAd' that  the  of- 
ficers were  elected  under  those  laws.  '  Tbfe 
Is  apparent  when  it  Is  taken  liito  'Considera- 
tion that  throughout  tbe  Oonstltntlon  tbe 
words  "state"  and  "state  of  Arizona"  iare 
employed,  and  that  In  no  other  place 'in  the 
CJoustltutlon  are  the  words  "laws;  of  Arizo- 
jia"  used.  The  evident  purpose  of  the  use 
of  the  expression  "laws  of  Arizona'"  in  this 
section  was  to  comprehend  every  officer  elect- 
ed or  to  be  elected  either  under  the  laws  of 
the  state  of  Arizona  or  the  laws  of  the  ter- 
ritory of  Arizona. 

'Where  in  a  statute  or  the  Constitution  the 
tennre  of  office  Is  ^xed,  the  courts  have 
jDumy  times  held  that  no  vatancy  pccurs,  if 
the  laws  or  Constitution  provide  for  their 
holding  over  until  their  saccessors  are  elect- 
ed and  qualified. 

In  tbe  case  of  Badge?  et  al.  t.  ITnlted 
States,  93  U.  S.  699,  reading  pages  '601  and 
602  (23  I*  Ed.  991),  it  is  said:'  "By  the  com- 
mon law,  as  well. as  by  .tbe  statutes  of  tbe 
United  States,  and  tbe  laws  pf  most  of  tbe 
.states,  when  tb^  term  of  office  to  which  one 
is  elected  or  appointed  expires,  bis  power  to 
perform  its  duties  .ceases.  People  v.  Tieman, 
8  Abb.  Prac.  IN.  Y.J  359;  Id,,  30  Barb.  [N. 
Y.]  198.  This  is  th^, general  rule.  •  .*  • 
Tbe  sysbem  ^f  the  state  of  Illinois  seems  to 
be  organizad  ppon  a  dillerent  prbociple. 
'Tbos,  ttie-  Supreme  Conrt  eoqslsts  of  seven 
Judges,  wbo  are  required  to  possess  certain 
•qnallSoations  of ,  age  and  residence,  and  .who 
An  elected  for  tbe  term  of  nine  years  (Code 


[Rev. '  St]  of  Iltlnols  1874,  pp.  60,  tO),  at 
which  time  It  la  provided  that  the  'term  of 
office  shall  expire.'  Circuit'  Judges  in  like 
manner  are  elected  for  a  term  of  six  years. 
Id.  p.  70.  County  Judges  and' county  elettes, 
probate  Judges  and  state's  attorneyel,  are 
elected  for  tbe  terrirf  of  four  years.'  Id;  pp. 
71,  72.  As  to  all  of  these  officers,  Ineludlng 
Jildges,  It  is  provided  In  the  Constitution  of 
Illinois  that  'they  shall  hold  their  offices  un- 
til tbeir  successo'rs  shall  be  quallBed.*  Id. 
p.  73, 1  88.  The^  may  thus  hold  their  6fflces 
much  lotagelr  than  the  terms  for  which  they 
are  elected:" 

In  the  case  of  Commonwealth  y.  Hanley, 
9  Pa.  613,  the  court  held,  under  a  eonetftn- 
tlonal  provision,  that  "they  shall  hold  their 
offices  for  three'  yea#s  *  ♦  •  and  inlttl 
their  succiessbrl  shall  b*  duly'  qtiallfled''; 
that  there  was  no  vacanty  in  the  offl*^. '  To 
the  same'  effecf  are  the'  ifollowlng  chse*: 
State  V.  Tallman,  24 'Wash.' 428;  84  Pac.  7B9; 
Gosmin  v.  State,  106  Ind.  203,  6  J*.  E.  849; 
State  T.  garrison,  11?  Ind.  434,  16  N.  E.  384, 
3  Am.  St.  Rep.  663?  State  ▼;  Howe,  25  Ohio 
St  688,  ife  Am.  Rep.  321;  State  v.  Lnsfc,  18 
'Mo.  334;  People  v.  Xiord,  9  Mich.  227;  Ve6- 
pie  V.  Hilton,  37  Ckl.  614;'  People  ▼. 'Ed- 
wards,-93  Gal.  lite,  28  Pac.  831;  People  t. 
Hardy,  8  Utah,  68,  29  Pac.  1118;  Eddy  "♦. 
Kfncald,  28  Or.  637,  41  tac.  ^56,  658;  State 
V.  Compson,  34  Ot.'25,  54  Pac.  34d;  Smith  v. 
THolt,  24  KaWtri;  Badgfer  t.  United  Stftt?*, 
93  U.  S.  699,  23  t.  Ed.  991;'  23  Cyc.  515  i  29 
Cyc.  1397;' 

Precinct  officers  '^re  in  ,the  same' situation 
as  all  the  othet  officers  created  by  the  Con- 
stitution. They  were  in  office  on  the  date 
of  tbe  admission  of  tbe  state  Into  the  Union 
and  'by  virtue  of  section  6,  article  22.,  they 
continue  in  office  until,  tbeir  Successors  l^ate 
qualifled.  No  election. '  fbr  such  officers'  w^ 
bad  in  December,  1911,  for  the  reason  that 
the  Enabling  Act  and  prillnance  Np.  2  failed 
to  proylde  foif.,  the  election  of  precluct  offi- 
cers. .  The  Constitution  having  made  no. pro- 
vision for  the  election  of  such  officers,  until 
tbe  first  general  state  election,  precinct  offi- 
cers .  will  bold  until  their  successors .  are 
dect^  at  tliat  time  and  quality.  , 
.  The  constitutional  oonve^ntlon  finished,  Its 
worli  of  writing  ,,tb|e  Constitution  .9in  Dec^m- 
l)er  9,  1910,  This  Instrument  und^r  the  En- 
abling .  Act  was  to  be  submitted  to  th,e  peo- 
ple for  ratlficfvtion  in  ,not;  less  tbt^i,  6p  d^iys 
nor  later  than  90  days  .after  the  adjourn- 
ment of  tbe  coqyention  tliat  framed  l^,  Tbe 
returns  wer^  to  be  canvassed  on.  t^Q  ^ttifd 
Monday  after  tbe  election.  It  waS'  provldeil 
by  tbe  EnabUnv  Act  that,  U  the  Constitutton 
should  be  r^}ect;ed,  tbe  Gorei;nor  should  r^ 
convene  tbe  constitutional  convention,  wbi^b 
should  fcAin«:.'a  new  .Cqustitatio%  spibJAet. -to 
tbe  same .  prooeedliigB  of  ra^flcation  ffiiit 
origb^Uy  pr^a^ed,.  Wbfn  the  Co&atitvtioa 
was  finally  ratified,  it  was  jo  be  s^t  to  t|^ 
President  and  Congress  for  their  approval. 
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and,  tf  apprioye^^  tbe  President  wa»  to.  cer-' 
tify  the  facts  to  tito  Opvernor  wltbiii  30 
days.  An  election  of  offices  was  tben  to;  be 
had  pot, earlier  than  6Q  days  :no^  latectban 
9f>  days  after  a  proclamation  of  the  Got- 
ernor  to  that  effect.  It  will  be  seen  \xf  a 
survey  of  these  facts  that  the  members. of 
tbe  constitutional  convention  could'  not,  with 
any  deflniteness,  foret^  when  Arizona  would 
b^  admitted  to  statehood.  It  was  possible, 
jLf  the  President  and  Oongress  would  approve 
the  Constitution  at  the  earliest  date  after 
receiving  it,  that  statehood  would  be  accom- 
plished by  June,  1911,  in  which  event  the 
flrst  general  state  election  would,,  as  provid- 
ed in  the  CJonstitution,  fall  on  the  first  Tues- 
day after  the  flrst  Monday  In  November, 
1912.  Tbe  facts  are  that  the  President  and 
Oongress  failed  to  approve  tbe  flrst  draft  of 
our  Constitution,  and,  by  a  Joint  resolution 
of  Congress,  the  people,  were  required  to 
.dimlnate  some  feature  objectionable  to  the 
President  This  required  another  '  submis- 
sion and  ratification.  December  12,  1911, 
the  people  voted  on  the. amended  Constitu- 
tion and  at  the  same  time  electei^  their  offl- 
.ce>».  The  returns  of  this  election  were  sent 
to  the  President,  who,  on  February  ,14,  19l2, 
Issued  bis  proclamation  admitting.  Arizona 
to  statehood. 

All  of  tlie  dlfllcalties  encountered  by  offi- 
cial delays  at  home,  by  refusal  of  the  Presi- 
dent and  Congress  to  approve  the  Constitu- 
jtion,  legislation  requiring  the  people  to 
amend  their  fundamental  law,  could  ncit  be 
known  in  advance,  bat  some  of  them  could 
reasonably  be,  and  probably  were,  apprehend- 
ed by  tbe  framers  of  the  Constitution. 

By  reason  of  the  uncertainty  as .  to  when 
admission  would  be  had,  'tlie  <^nventlon  very 
tbongbtfully  provided  b^  section  11,  art. 
7,  .that  "there  shall  be  a  general  election  of 
Representatives  in  Cpngress,  and .  of  state, 
county  and  precinct  officers  on  the  ^rst  .Tues- 
day after  the  flrst  Monday  in  November  of 
the  first  even  nuoibered  year  afjter  the  year 
in  which  Arizona  is  admitted  to  statehood* 
and  biennially  thereafter."  In  other  words, 
the  Cbnstltutlon  provides  that  if  admission 
to  statehood  was  had  in  Idll,  a  geheral 'elec- 
tion of  sucb  officers  should  be  held  fn  1912, 
and  If  admission  is  had  is  1912  or  191^;  an 
election  of  such  officer's  Is  to  ,be  had,  fn  1914. 
Admission  being  accomplished  in  1912,  the 
first  even-numbered  year  thereafter  is  1914. 
Hoice  no  general  electloii  of  those  officers 
may  i)*  had  until  1914. 

Here  tbe  Constitution  has  fixed  the''tinie 
for  holding  the  flAt  general' state  election  by 
teylng  that  it  shall  be  "on  the  flrst  Tuesday 
'after  the  fli'st  Monday  li^  November  of  tbe 
first  ^ven  numbered  year  after  the  year  In 
'which  Arizona  is  admitted  to  statehood  and 
biennially  thei'eafter,"  which,  under  the  facts 
fn  this  case,  as  clearly  and  definitely  names 
1914  as  if  It  htid'  been  wrlttea  outr^bt  Into 
the  Cotastltation. 


It  sbonld  be  boroe- in; mind  that  ttie  proiir' 
slonsiOf  tbe  Constitution  creating  offices  and 
fixing  their  tenure  In  no  way  bear  upon  the 
question  of  elections,  Tliey  do  not  attempt 
or  pretend  to  aay>when  successoiB  shall  be 
chosen.  They  create  and  fix  the  tenure  oC 
office^.  Under  a  dlfferept  subject-matter — 
"Suffrage  apd  Elections"— the  Constitution 
fixes  the  date  of  holding  elections.  Ttiis  )• 
the  only  date  fixed  or  attempted  to  be  fixed. 
It;  Is  as  certain  ,as  to  time  as  tbe  English, 
language  can  make  IL  Bad  the  Constitution 
contemplated  an  election  for  state,  county, 
and  precinct  officers  at  any  other  times  than 
named  specifically  In  tbe  instrument,  before 
fixing  the  date  thereof  its  framers  would 
have  used  tbe  words  "unless  otherwise  pro- 
vided by  law"  there  diall  be  a  general  elec- 
tion, etc.  The  absence  of  any  such  expres- 
sion is  very  significant  We  are  not  to  im- 
pute ttie  absence  of  such  words,  or  those  of 
like  import,  to  any  other  significance  than  • 
clear; Intent  to  definitely  fix  tbe  time. 

,  B;.-aeQtloa  32,  art  2,  of  the  Constitution, 
its ,  provisions  are  mandatory  unless  by  e»- 
prest  words  they  are  declared  to  be  otbur- 
wise.  "Mandatory"  is  defined  as  a  command, 
hence  obligatory.;  That  which  we  must  im- 
plicitly follow  and  obey. 

'[I]  .It  is  a  salutary  rule  of  construction 
that  the  presumption  and  legal  intendment 
is  that  each  and  every  clause  in  a  written 
Constitution  JUas  been  inserted  for  some  use- 
ful purpose,  and  therefore  the  Instrument 
must  be.jconstrued  as  a  .whole  in  order  that 
its  intent  and  general  purpose  may  be  ascer- 
tained; and,  m^  ^  necessary  result  of  this 
j^^le.  It  follows  that,  whenever  it  is  possible 
to  do  so,  each  provision  must  be  construed 
so  that  it  shall  harmonize  with  all  others 
without  distorting  the  meaning  of  any  of 
suob  provisions,  .so  that  intent  of  the  framers 
may  be  ascerta,lQed  aiwl  carried  out  and  ef- 
fect, givei^  tQ  the  ip8.triiment  as  a  whole.  8 
Cyc.  730. 

rFor  the  purpose  0^,  harmonizing  apparent- 
ly .conflicting  clauses .  in  a.  Constitution,  each 
must  be  read  .with. direct  reference  to  every 
.other  whiqb  relates  to  the  same  subject,  If 
"possible,.  80^  ^s  tp  .avoid  repugnancy. 

If  we'  read  the  several  provi'siohs  of  tbe 
Constltutioi^  with, reference  to  the  ele<:tion 
oiC  officers  under  the  provisions  of  the  En- 
abling Act,  and  their  terms  of  office  as 
stated,  and  the  provisions  for  tbe  re-election 
of  such  officers  at  the  flrst 'general  state  elec- 
tion thereafter  held  undei*  the  Constitution, 
and  then  read,  with  direct  r^erence  to  snch 
provisions,  section  11'  of  article  7:  "TThere 
shall  be  a  general  election  of  Representatives 
in  Congress,  and  of  state,  county,  and  pre- 
cinct officers'  on  tlie  first  Tuesday  after  the 
first  Monday  in  November  of  the  first  even 
Anmbei^ed  year  after  the  year  in  which  Art- 
Kona  is  admitted  to  statehood,  and  biennially 
tbereafter" — there  Is  perfect  haraiony  and 
no'' ambiguity  or  repuguaucy  whatever.    The 
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meaninc  comes  apos  iia  }nat  u  St  Paq}  attja, 
"The  sparks  fly  upward — naturally."  We 
plainly  see  that  the  framera  pf  ihie  funda- 
mental law  had: in  loind  but  two  alectlpna, 
one  under  the  provisions  of  the  Enabling 
Act,  at  which  all  the  ofiLcers  elected  had  but 
one  coterminous  tenure  of  office.  All  were 
elected  to  remain  tn  office  for  the  same  length 
of  time.  The  other,  the  general  election  to 
be  held  thereafter,. under  the  Constitution,  at 
which  the  officers  to  be  elected  hare  .varying 
terms  of  office.  Clearly,  we  could  give  no 
other  construction,  unless  It  be  a  strained 
and  confused  one  and  make  discord  where 
harmony  prevails.  Such  construction  bears 
out  the  intent  and  general  purpose  of  the 
Constitution  and  ought  to  prevalL 

And  then  as  Mr.  Cooley,  one  of  the  sound- 
est Jurists  who  have  written  on  the  subject 
of  Constitutional  Limitations,  says:  If  di- 
rections are  given  respecting  the  time  or 
modes  of  proceeding  in  which  a  power  should 
t>e  exercised,  the  presumption  is  that  the  peo- 
ple designed  that  it  should  be  exercised  ,ln 
that  time  and  mode  pnly,  and  we  would  im- 
pute to  the  people  a  want  of  due  apprecia- 
tion of  the  purpose  and  proper  province  of 
■nch  an  instrument  when  we  infer  that  such 
directions  are  given  to  any  other  end. 

The  Constitution  of  Arizona  was  adopted 
by  the  Convention  on  December  9,  1910,. and, 
at  an  election  provided  therefor,  was,  on  the 
Gth  day  of  February,  1911,  overwhelmingly 
ratified  by  the  votes  of  the  people.  After 
a  resolution  of  Congress  approving  the  Con- 
stitution as  adopted  by  the  people.  President 
Taft,  owing  to  his  hostility  to'tiie  r^kll  of 
the  Judiciary,  placed  his  disapproval  upon  it 
by  the  Teto,  thereby  greatly  disappointing 
the  people  of  this  state.  After  unaccpu^tab^ 
delays  from'  many  sources,  the  Constitution 
was  again  submitted  to  the  people  on  I)e- 
cembei'12,  1911,  at  which  time  officers  for  a 
full  state  government  were  elected.  Know- 
lag  that  it  was  the  only  method  of  ^btaUiiie 
their  political  iBdependeoce,  the  people,  in 
order  to  establish  their  own  goVernnient, 
obeyed  the  command  of  the  President  and  re- 
jected the  recall  of  Jjidges  from  the  Oonstl- 
tution.  And  finally,  after  all-  the' delays  and 
trials  and.  misgivings  that  attended  it,  the 
gladsome  tidings  were  flashed  over  the  wires, 
on  Febmary  14,,  1912,  to  an  ezulUnt  people, 
that'  the  prodamation  admitting  Arisona  to 
statehood  had  been  signed  by  the  President, 
and  the  patient  work  and  hope  of  years  was 
at  last  realized. 

The  Constitution  provides,  in  ar^c^e  7,  S 
11:  "There  shall  be  a  general  ele^^ion  .of 
Representatives  in  Confess,  and' of  state, 
county,  and  precinct  officers '  /c>q  the,  ^'st 
Tuesday  after  the  first  Monday  in  Novwmber 
of  the  first  even  numbered  year  after  th* 
year  in  which  Arizona  is  admitted  tf)  state- 
lippd,  and  biennially  thereafter." 

We  hold  that  such  provision  is  mandatory, 
lUid  any  act  of  the  Legrlslature  attempting' 


to  flx another  And  a  different  l^e  for,, hold- 
ing a  general  election  of  ..stftte,  county,  ,and 
Pirecinct  .officers  is,  with  tespec^  to  the  time 
fixed.  In  conflict  with  tlie  Constitutlpn  of 
this  state  .and  must  necessarily  give  way. 
The  sovereign  voice  is  mandatory.  It  has 
flxe4  the  time.  No  other  power  than  tha^  pf 
the  sovereign  who  fixed'  it. can  II^l^e.,a 
change.  It  Is  certainly  not  aUowf^ble  for 
this  court  to  set  aside  the  obUgfttion  .of  such 
constitutional  provision  as  directory  merely. 
The  Constitution  says  that  the  general  elec- 
tion- for-  such  officers  shall  be  held  on  the 
first  Tuesday  after  the  first  Monday  in  No- 
vember, 1914,  and  biennially  thereafter,  and, 
because  it  does  not  in  words  prohibit  hold- 
ing a  general  election  therefor  annually,  no 
reasonable  man  would  for  a  moment  contend 
that,  by  reason  of  no  exprem  prPhibltlon  be- 
ing incorporated  therein,  the  Legislature 
may, provide  for  general  elections  annually, 
or  semiannually,  or  even  monthly,  after  the 
first  general  election  provided  for  by  the 
Constitution,  or  as  many  general  elections 
for  such  purpose  before  that  time  as  the 
Legislature  may  see  fit  to  prescribe.  .  The 
word  "thereafter"  cannot  be.  construed  to 
mean  "before," 

As  we  have  seen,  the  acf  is  repugnant  to 
the  Constitution  in  many  particulars.  It 
conflicts  as  to  the  date  for  holding  the  first 
general  election  for.  state,  county,  and  pre- 
cinct officers.  It  conflicts  as  tp  who  shall 
canvass  the  returns  and  issue  certificates  of 
election.  It  conflicts  as  to  the  court  which 
shall  have  original  Jurisdiction  In  election 
contests.  Such  an  act  so  violative  of  the 
fundamental  law  cannot  be  sustained.  The 
question  for  consideration  Is  one  of  power 
and  not  of  policy,,  and  we  are  unable  to  ar- 
rive at  any  other  conclusion  than  that  the 
act  of  the  Legislature  Is  in  contravention  of 
the  Constitution. 

, .  The  act  also  provides  for  the  election  for 
a  Representative  in  Congress  and  for  Pres- 
idential Electors.  But  this  part  of  the  act 
is  not  so  inseparably  connected  in  substance 
v^ith  the  other  parts  of'tbe  act  as  to  work  the 
destruction  of  the  whole  act  Striking  out 
Ae  provisipn  for'  the.  election  ..of  state,  coun- 
ty, ahd  precinct  officers,  the  act  is  capable  of 
being  carried  oQt  in  accordance  with  the  leg- 
islativie  intent  as  to  the  election  of  Repre- 
sentativeSln  Congress  and  Presidential  Elec- 
tors in  the  year  191?. 

'  The  time  for  the  app6iiitment  of  Presiden- 
tial Electors  and  the  ielectloii  of  Representa- 
tives In  Cohgres!|  is  fixed  by  the  Congress  of 
the  TTnited  States,  and  the  time  fixed  is  the 
first  "Tuesday  after  the  first  Monday  in  No- 
velnber,  1912.  It  could  not  be  questioned 
tbat  a  provision  tn  the  Constitution,  or  in 
the  act  of  the  Legislature,  fixing  a  different 
date,  would  be  void  to  the  extent  that  the 
date  conflicted.  A>^  act  of  the  state  of  Mich- 
igan, fixji)^  the  date  f6r  the  meeting  of  Pres- 
idential Electors  as  the  flrst  V^ednesday  of 
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Decenibir,  w^eii  ah  act  of  Confess  bk*  pfo- 
vtded  that  th^'^«ctor«  of  each  state  ahoMd 
meet  and  give  their  rotes  on  the  second  Mota- 
Q&T  In  January  next  following  their  appolnt- 
nieht,  was  declared'  bjr  the  Supreinfe  Court  oT 
the  trhlted  States  as  In  cdndlcft  with  the  act 
)it  Congress,  arid  miiist  necessarily' glre  Way, 
yet  the  att '  ot '  Congress  did  not  in  telms 
prohibit  the 'ineetlng  at  any  otheir^tlme;  the 
state  law  yielding  only  to  the  extent  of'the 
collision.  McPhefSori  r.  Blacker^  146  U.  S. 
*1,  13  Sup.  <n.,  8/ 3d  L.  Ed.  869. 

In  that  dase;  on  page  84  of  14©  tt.'  S.V  on 
page  10  of  ISi  Slip.  Ot.,  Jte  T.,.'  Bd.  86»;  after 
qnotlng  from'  fieinat^  Itep:  t'st  Sess.  43  Cong. 
>Io.  395:  "The  appointment  of  these  electors 
Is  thus'  placed  absolutely  arid  'vrhoWy  with 
the  Leglsjatnr'efe  'of  the  sereral  slates.  Th^y 
may  be  chogliu  Ky'lthe  leglsiahires,  or  the 
Legislature  may^pt'ovld'e  that  they" shall-' be 
iel,ected  by  th'e-jpebplte  of  the  state  a.t  large, 
or  In  dfatrlcts,' as' are  members  of  Cbhgtess, 
wllieh  was  the  tas^  fbrttierly  lb  many  states; 
and  It  Is,  no  doijbt,  competent  fot  the  Lei^- 
Islature'to  authorize  the  Governor,  or  'thfe 
Supreme  Court,  of  the' state,  or  kniy  pther: 
agent  of  Itk'  will,  to  Ajjpoibt.thes^  ejectors. 
This  power  iBj  conferred  upon  /the  Leglsla- 
tjires  of'the  states  by  the ' CbnstltT/flph  p^ 
the  United  States,  and  cannot  be  taken' frbm 
them  or  modified  by  the  stale  CotisHtutlon& 
any  more  than  can  th^lr  powier  to  elect  Sen- 
ators of  the  United,  States.  Whafever  pro- 
Visions  may  be  made  by  statiit^^  'or'by'the 
state  Constitution,  to  choose  electors  by  the 
peoplie,  there  is  no  doubt  of  the'  right  ot  the 
Legislature  to '  resume"  the  power '  at ,  any 
time,  fpr  It  can  neither  be  taken  away  not 
abdlcatefl'^^hief"  justice  Taney  said:  /'fn 
short,  the  appdlnthient'  and  mode  of  appoibt- 
ment  of  eliectors  belong  .exclusl,vely  tjo  thfe 
^tates  under  the '(!k>nstltuil6n  of  the  United 
.States.  They.{ir?i  *s  remarked  by  Mr.  Jus- 
tl'ce  Gray;,'ln  Re  "dSreen,  134  U.  S.  37f,  ^379 
£10  Sup.  Ct  686;  581  (33  L.  Ed.  951)1,  "n'o 
more  Ofllcers  or  agents  of.  the  United  States. 
th^n  arie'  members  ^  (;f  the  state  I«gislatures 
when  acting  a.s  'electors  of  ifederal'  Senators, 
'or  the  people  ■6f';the.  states 'when. acting,  ^s 
"the  electors,  pit 'Representatives  in  Congress.' 
Congress. '  Jb  empowered  to, '  determine  ,  tile 
time  .of  choosing  the  elipctors  ah^^  the,  day 
on  which  they  jare  t,o  give  thelf  votes',  'which 
Is  required  to  be  the  same  hay  throughout 
the  United  Statea;.,but  otherwise  the  power 
and  Jurtsolction  bi'the  state.  Is  exqius^ve, 
.with  the  '^ceptlpn  ot  the  provisions  as  to 
the  number  of'  elect,ors  and  the  ineligibility 
of, certain  persons,  so  framed  that  congres- 
sional and  federal,  Influence  might,  be  !ex(;lud- 
ed."  This  case ,  from  ^he  Supreme  Court  of 
the  tnlted';states  is  a  very  lustructiv.e  one, 
as  It  b^aijs.  directly  pa  the  principle  gorern- 
Ing  the  case,  at  ;bar.  ,.  ,,...., 

The, Question, presented  being  one  of  pow- 
f r  and  not  of  pQl}c5,  we  are  Jcina^lq  to  &tr 


rlv«  at  any  ottier  eonclUBlbb  than  that  the 
proposed '  action  <^  the>  Secretary  of  State, 
to  ptepare  and  transmit  to  the  board  of  sn- 
pervlsors  bf  the  several  oohaOes  of  tlie  state 
a  notice  in  writing  designating  atate,  county, 
and  precibet'  officeirs  aa  oflCera  for  whi^ 
candidates  kre  to  be  nominated  at  a  primary 
election,  which'  snch-  candMates  so  nominated 
«T^  to  be  voted  for  at  an  eltictlon  to  be  held 
ttn'tbe  first  Tuesday  after  the  first  Monday 
lii  November,  1912,  is  illegal  and  witliont  ah- 
'thorlly  of  law.'  ■ 

^^0  assert  the  high  prerogative  of  the  state 
in  this-  behalf  by  one  of  Its  officers  without 
lawful  authority  so  to  do  would,  undoubted- 
ly, cause  strlfle,  promote  discord  and  grav^ 
legal  complicationa  out  of  which  would  grow 
confusion,  a  multiplicity  of  IaW8uit^  and 
Cpntentlons  Berlonsiy.  embarhissing  the  due 
^rantftiistration  of  the  several  department* 
of  'aiii'  state  government,  and  unnecessary 
'and "llleigai '  expense  Incnrred.  Such  condl- 
tloiis' catinot'"^  encouraged  to  arise  even 
lo  jjxatify  political  ambitions;  for  ambition 
shobld  be  biajde  .ctf  Sterner  sthff.  We  are 
not  concerned  with  the  ambitions  of  men, 
but'  o,nIy'  with  the  reason  and  justice  of  the 

.  Accordingly,  the  Judgment  of  the  superior 
court  of^^|aricopa  county,  in  dissolving  the 
'tepi|?(jrary  injunction  heretofore  issued,  'is 
reverse'd  and  vacaled;  the  temporary  Injunc- 
tion Is  80  amende{l  as  to  include  In.  the  writ 
all ,  precinct  offices,'  and,  as  amended,  the 
.teraporarj^ ,  injunction  is  made  permanait. 
iet  tlift  writ  issue  accordingly. 


"St.'XOUIS  i  S.  P.  R.  CO.  T.  ■PARMERS* 
ii'.)i..ri'."-.        ui^ioN  GIN  CO. 

{[^npreme  Codrt  of  Oklahoma.    July  1,  1912.) 

■  /  /ByUaiut  bv  the  Goiirt.) 

-J..  DAiCAQBa  :<H  36,  4S*)— Bbbach  of  Coh- 
;  Ta«.CT  ip  IiAY  Switch  Tba.ck— Elbmentb  of 

.  'Where  a  railroad  company  has  induced  a 
cotton'  giA  company  to  locate  a  gin  plant  on  the 
railrdad's  right  of  -  way.  '  and,  for  an  agreed 
.pric«  paid  in  Advance,  contracts  to  lay  a  track 
tp. the  gin  p^ant,  the  object  being  to  have  same 
ready  before  the  arrival  or  the  heavy  machinery 
and  material  for  the  {^  and  the  patting  in  of 
.atieh  track  is  del^red  an  nnreaaonable  time,  in 
the  attsence.of  some  plaasible  excuse  for  the 
delay,  the  r<5ad  will  be  held  liable  for  the  dam- 
age thereby  caused;  and  in  an  action  for  the 
deiay,'  extra  expense  inourred  in  moving  the 
macbuery  and  material  to  the  gin  site  ate 
proper  eleme^tg  pf  damage. 

[Ed.   Note.—For  other  cases,  see   Damacea, 
<Cent.'DI«r.'SI  92-98J  Dec  Dig.  I!  36,  45.»] 

"2.  Carbieks   (f  98*)— Cabbiaok  of  Goona— 
Delay— DXtfAOES. 

'Where' gin  stands  and  madiinery  for  a  cot- 
tpa  gin '  are  shipped  over  a  common  carrier  to 
a  gin  company  whose  plant  is  located  and  being 
built  oU  the  carrier's  right  of  way,  the  carrier 
is  cliarged  with  notice  of  the  purpose  and  aae  dt 
Bueh  >  nacbinery,  and  the  period  of  the  year  In 
which  it  is  used,  and,  in  case  of  unreasooab^ 
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liable  (or  the  damase*  which  ar«  the  ^ect 
result  of  such  delay,  although  no  express. men- 
tion of  the  purpose  of  such  ifaacbmery  and  the 
peiiod  in  which  it  iS'  deaired  for  use  is  made  in 
th«  sltippinr  contraot.  :    .  - 

[Ed.  Note.— For  ethar  caaea,  aee  Oarriua, 
Cent.  Big.  {{  39flr-J26;  Dec.  pig,  |  98.*J  , 

&  Oabbibrs  (f  105*)->-<!AniLMt  or  Ooodb— 

In  an  action  against  a  carrjer  for  unrea- 
sonable and  negligent  delay  In  traiyiporting  ma- 
chinery, the  detriment  canted  by  the  delay  is 
the  loss  of  the' use  «if  suoh  machinery  daring 
the  time;  a;id,  where  the  poiyone  ^t  the  ma* 
chinery  and  the  period  of  its  use  are  known  to 
the  carrier,  the  expense  Incurred 'In  obtaining 
other  maehiaeryrthe  expense  of'kaaliitalnine  idle 
heads,  the  rental  valoe  of  the  iiia«hiMrji,  if  «•• 
certainable  with  reasonable  .accuracy,  or  tbe.p- 
terest  on  money  invested  in'  idle  machinery,  are 
ptro|>er  elements  of  damage;  btft'  remote  and 
ctmjeetvral  matters,  such  as  interest  oki  money 
borrowed  for  speculative  pnrpose^,  ,or  damage 
done  to  cotton  purchased  with  suqli  borrowed 
money— matters  ndt  proximately  growing  out  of 
the  delay— are  not  proper  elements  of  damage. 
Neitber  are  leas  ef  ^fita.  a  proper  element  vn- 
less  expressly  mentioned  t^ia  made  a  condition 
of  the  contract  at  the' time  of  Us  execution,  and 
then  only  when  such  prbfits  can  be  estithated 
with  reasonable  toertaia^.  -  > 

[Bd.  Note.— 'Fdr  ether  caae«, '  see '  CirrierS) 
G«nL  Dig.  il  45J-7458;   I>ea.  Dig.  i  106. *■}      , 

(Additional  8yllaiut"hif  Bditpriat  6ta1f.)'' 

4,  T^IAI.   (I  330*)-.Ge;nkr^  Yebmct— Sep- 
ABATB  Ca'oSES  of  AcTroN;  '.  ■     '  .         \ 

'Whire-  two  eanses  of  action  ai«''«ttbiiUtted' 
together,  a.  gpneral  verdict  f«r  plaintift-  should 
not  be  returned,  but  tl^ei^  shoiud  I^e,  separate 
findings  on  eiacH  cauie. . ' 

[Ed.  Note.— For  bthier'  cases,  see  Trial,  Cent. 
Dig.  If  777-781^^  DW.  Dig.  f  830.»]    ■ 

,  CoqanUssloDera;  Qpiniop,  Div^Ua,  No.  Z* 
Error  from  , Pa wn^,. County  !Coxff%i.  .H,  Xt 
Conley,  Judgft.     ;   ,  •    .. ..  t.. 

Action  ^y  ,tb«i  Fanners'  IJnloii  Gin  Compa- 
ny against  tb«  St.  jU>«i8,.&.S4Ji  Francisco 
Railroad  Cooiiianjr,  ,  Jydgmeftt  fpr,  plalntiil, 
aiid'  def«ndap(,  l)rin|o.,f^or.  ;  Beyersed  and 
remanded.  .,••.';     .•,.■•       .•  !•  .•    ,, 

Tlifa  actiob  was  began)  Ma<y  9&,  1908,  ifj 
tbe  -SamlBrs'  UnloB  Qln  ■  Company  a^liist 
tb^'Bt.Loiila  &  San  FrandscO' Railroad  Oem- 
pany,  for  datanges  for  breath  -at  two  sepa- 
rate contracts:  One,  forfaflvrrito  put  In  a 
switch  tragic  within  t^e  titne  defendant  com* 
pany  had  promised  tooomttlete  same;'  the 
other,  for  faUnre.  to  deliver  cbrtalat  maahln'' 
ery,  gin  stands,  wlilA  had  beeni  consigned 
by  plaintiff  for  sUpnaent  over,  defendant' 
road.  The  gin.  company,  a  corporation,  al*. 
leged  that. It  had  been  induced. by  diafenidant 
to  locate  Its^  cotton  gtn.  upon  defeodant's 
rl|^  of  way ;  tliat  plaintiff,  br  virtue  of  this 
agreement,  in  the  early  part  of  July,  1807, 
began  tbe  erMtlon  and  conatructlon  oC  tbe 
cotton  gin  on  defendant'a  right'  of  wajr  in 
tbe  city  of  Pawnee.  .   i 

For  its  first  cause  of  actkw..  tt  aUegod: 
Tbat  subsequent  to  tbe  agreement  that  tbe 
gin  «oiild-  be  located,  on  defMidant'i  right  of 


\Mkr«..ldalbtUt   abA'.dtfeqdast^-  -thfeangb'  its> 
Bgdita,.. on  about  Julgr  10,  IBOTy  entered  iatoi: 
a.  centaatft  by  wtalefa  tdafendant'  obttgsted  It- 
seif  to  lay  a  switoh  track.. out  to  plAtntUFs • 
gin  for  tbe  smn  of  |9a6J78«  and  to  complete  • 
saiae  sritbin  30  days,  tte  object  <taeing  to  bave 
8a<4  track  laid  out  to  >  tbe  gHk  In  order  that 
tbe-gbf  aftartHnary,  boUera,  and  Inmber  conld< 
be  unloaded  and  placed  In  posttiob  for  opeirax 
tion  at  less  expense.    Plaintift  aUc«ed  that  It 
paid  tlte  contract  price  to  defoidant  on  tSw 
day  on  which  the  c<»tra«twaaimade;tl^td»«t 
fendant  failed  to  lay  Bucb  wivttob  tradt  -qntU., 
after  pUtotUTs  machinery  had' Mrtfed;  that.- 
it  was  not  laid  until  long  after  the  -gin  ata- 
chlnei7  haid  all  arrived,  .the  gta-  oonstmctsd  ■ 
and  put  b^  operation,  aUbaBghf  Iv  the  szer" 
else  of  ordinary  diligaacei.  M14 'tsackt  ocJuU' 
baveibecB  laid  witblai  amtle-.tlme  for  plath- 
tUFs  nseln  shlpplBg,  Is  Itti  machinery  add 
materiar;  ttait,  by  reason  of  tmch  unrea^nvl 
able  dfetayi,  defendant  wae' «(ttipellad  <  to!  ^of 
tbe  Bum  of  |S0.  asftn  «itXH  expewse  In  hani- , 
ing  the  gfn  machinery  from' the' VaUeoad  to' 
the  gin  wbMe  It  vrM  n^edM;.  that  tt  was ' 
al^  QooBpellBd  .to  pay  the  aum.of  960as-8n 
kdidiUoBal  expense ,  la .  hao^ng  ftve  ears  of', 
coal  needed  for  operation,  of .  tiho  gin,  $72 
for  hauling ;  eight  ears  of  'Oottoo/  seed  from-: 
the  .gin:  t»  the.  railroad,.  10.60.  fqr>  hauling i. 
1,225  bales  of  cotton  from  tbe  gin  .to-  th*.; 
railroad;    and   that   plaintiff    sustained   all 
this  «ddttk»ia}  expense,  laggregtdjtog  $88%  ,4]y 
reasoO'  of  defendant's  /ailw«i  to  day  said'; 
switch  track  within  the  time  gontraQte)}..!  '  i; 
F«ir  thft  second  cauacf.  af  lactlon  plain tUt 
alleged  that  the  damagies  were-  sustained  by.- 
reason  (rf.defeaidant's.ilallvre  to  deliver  the 
gia  stands  mhlchrwere  to  lis  j  operated  jln 
^laiMUI's -. gtn :'  .that :  aucbi < gia. . jstaiida. :  wer»' 
purchased/  at  JPoaittsvUle,.  Alaw  July  17,;  IMTwi 
and''WerB<.dul7  .delivered'.  t9  and'i<rectetved'hy : 
defendant' eompasy  .for  shlpmeot  to.  th&.  dty- 
of  iFawaeei;  ,^atiiBHch>:shipme!nt.''Wa8  negUv. 
gentlyi-andi  oarelesBly'idelayediby  dsfendanb^ 
at  the;  city  of  .Sapulpa  from/ Angust  5tb!to 
SefttanbtfT  16tb;!'  that,,  byi  maBos.of  such,, 
ftalaiy  In  shipment,  platetifl!!  wajs.  4eiayed  in 
the  completion  ofvvils:  gin  hvA.  prohibtted.i 
from  operating  same  forsifierioil  ,of  40  «kays ; 
tfaM:  dsrlngi  snoh  ::d«lay«  flelyjog.  oq.suiBbi 
ahipmeiit  t^ be. nrndetiwltJUn. reasonable  timei. 
plaintiff,  purcbased  .in><tbe..opea  :mar)iet  837,^ 
000  pounds  of  cotton  at  a  ,t(»\,  •(  $11.000 ; 
that,  thai  capacity  >ot  plaintW'/S'  (^tton  house  . 
was.  only  .SQ.<M0j)CKmd8.;.. that.  ]>7  -Kia^on  oC 
tbe  dolay  ihii^ipme^t,  jdaliMlffi  Wias  nnable 
to. gin!  out  tto -cotton  pvirohaaed  as  foatas. 
It 'Game  In,  and  was  >thcae(oEei.compelled  to.- 
pile  about  '247,000  < pounds,  od\  the  grouodv ; 
which,  lying  on. the  ground  .and  ibeing  thua  : 
exposed  f^r,  a>perloid.of  4d.  d^Si.waa.damagr  t 
ed  1b  marketable  ooaMtp  to  the  «|t«nt  oC, 
$«00.    naiatiff  ftiither  aUegad  that  by.  rear. , 
son  of  such  delay  It  .i*a«  unable  to  gin  and  i 
market  the  ;«irl;ton.so. .purchae4d,yan4,  su^  ■ 
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cetton  having  1)feen  purchased  with  borrowed 
money)  plaintiff  was  compelled  to  pay  the 
sum  of  ^100  interest  on  the  borrowed  money. 
Plaintiff  further  alleged  that  It  had  been 
damaged  In  the  sdm.  of  $23  in  expenses  in 
endeavoring  to  'localte  and  trace  up  its  gin 
stands  on  defendant's  road ;  the  sum  of  $50 
as  an  attorney's  fee.  It  further  alleged  that, 
in  order  to  have  the  necssiiry  expert  hands 
for  the  operation  of  the  gin  machinery, 
plaintiff  was  compelled  to  keep  a  machinist 
for  a  period  of  three  weeks  at  an  expense 
of  $18  per  week,  trwaiting  the  arrival  of  the 
gin  stands,  and  two  other  men  at  $2  a  day 
each,  for  three  weeks ;  that  the  aggregate 
damage  sustained  by  reason  of  such  delay 
was  $049.  Wherefore'  judgment  was  prayed 
fdit  In  the  snm  of  $1,000. 

Defendant  answered  by  general' denial. 

'In-  May,  I909,i  tlie  cause  was  tried,  resnltr 
ing  in  a  general  verdict  in  the  sum  of  $1,000. 
foe.  plaintiff.  Motion  foe  a  new  trUl' was 
presented  aod  overruled,  and  Judgment  renr 
dered  upon  the:  verdirt.  From  which  defend- 
ant appeajis.  upon  six  assignments  of  error. 

W.  F.  Evins,  <ft  St.  Louis,  Mo.i  and  K. 
A.  Kleldschmldt  and  H.  H.  Grant,  betb'«f 
Oklahoma  City,  fbr  pKiintiff  in  error;'  Lotls 
S.  Wilson,  of  HatoHi- N.  M.,  and  Victor  O. 
Johnson,  of  Shoshone,  Idaho,  for  defendant 
in  ^ro^.  I       ■•; 

HARRISCyN,  O.  (after  stating  the  facts  as 
above).  W  There  are  two  distinct  causes  of 
action  allegedt  The  court  •  Instructed  the 
jury  on  each.'  The  Jury  returned  a  general 
verdict  for  $l,000k  No  objection  Is  urged 
agtllnst  the  fbrm  of  the  verdict;  hence  the 
defeotlve '  features  are  deemed  to  have  been 
waived.  While  not  saying  whether  a  Jndg- 
mient  based  upon  such  a  verdict  would  be 
reversed  If  properly  presented,  yet  we  would 
suggest  that  a  better  -practice  in  suits  of  this 
character  would  be  to  return  separate  find- 
ings as  to  each  separate  cause  of  action. 
"In  general,  where  two  causes  of  aetion 
are  submitted  to  the  Jury  at  the  same  time, 
a  general  verdict  for  the  plaintiff  Aould 
not  be  returned."    22  PI.  &  Pr.  8^. 

It  is  a  settled  nile  in  Missouri  that  this 
form  of  verdict'  ts  reversible  error.  In  Sei- 
bert  et  al.  v.  Allen,  61  Mo.  482,  Justice 
Hough,  in  delivering  the  opinion  of  the  court 
on  this  question,  says:  "There  were  two 
counts,  each  containing' a  separate  and  dis- 
tinct cause  of  action,  and  k  single  -verdict 
would  have'  been-  iinproper.  In  Mooney  t. 
Kennetf,  19  Mo.  554,  Judge  Scott  said:  'A 
general  flndimg  fov  -the  'defendant  on  a  peti- 
tion containing  several  causes  of  action  may 
be  'sdstalbed;'  but,  where  the  finding  is  fbr 
the  plain tiffy  every  Consideration  lof  propriety 
re<(uires  that  tbere  sbonld  be  a  verdict  In  each 
catts6  of -action!  and  these 'Will  all  he  blended 
Id  <Vne  Judgment.'  dtMc.  V.  Railroftdt  36  Mo. 
2ie;  Plh*  V.' Fugkte,  41'  Mo.  40©;  OolUna  'V. 


Dnlte,  45  Mo.  209;    Blgelow  r.  Railroad,  48 
Mo.  510;  Owens  v.  Railroad,  58  Mo.  394." 

Had  there  been  separate  findings  In  each 
cause  of  action  in  the  fase  at  bar,  the  Judg- 
ment could  have  been  so  modified  as  to  ob- 
vla'te  another  trial;  but  in  Its  present  form 
it  Is  Impossible  to  ascertain  upon  what  par- 
ticular facts  the  verdict  Is  based.  We  can- 
not say  what  issues  were  found,  or  whether 
the  verdict  is  responsive  to  all  the  Issues 
Involved,  and  inasmuch  as  the  Jury  was  in- 
structed to  take  into  consideration  improper 
elements  <jt  damage  in  reaching  its  verdict, 
and  inasmuch  as  evidence  tending  to  estab- 
lish improper  elements  was  admitted,  we  are 
constrained  to  reverse  the  Judgment  rather 
than  establish  an  unsafe  precedent 

[1]'  As  to  the  damages  alleged  to  have  been 
sustained  by  defendant's  failure  to  put  In 
the  switch,  in  the  flyst  cause  of  action,  we 
think  each  item  alleged  was  a  pr6i>er  element 
of  damage,  and  that  the  evidence  fairly  sup- 
ports the  allegations.  It  Is  contended  by 
counsel  for  plaintiff  in  error  that  there  vras 
no  evldenpe  tending  to  support  the  averment 
that  the  switch  was  to  be- put  in. within  30 
days, -Without  .passing  upon-:  this  contention, 
we  wBI-mSr  thae,  under  the  circumstances  la 
this  case,  it  does  not  patter  whether  the  de- 
fendant company'  made  a  definite  promise 
to  complete!  the  switch  In  30  d^ys  or  not 
The  railroad  company  bad  Induced  the  gin 
company  to  locate  its  plant  on  the  railroad 
company's  right  of  way  rather  than  have  It 
located  on  the  right  of' way  of  a  competing 
road. '  Having  acceded  t/a  defendant's  wishes 
in  this  regard,  the  gin  company  requested 
that  a  swit<:b  b^  laid  to  the  gin  cdte,  so  as  to 
facilitate  the  handling  ^f  the' gin  machinery 
and  material,  and  the  shipping  of  cotton  and 
seed  from  the  gin.  The  railroad  company 
agreed  for  a  stipulated  price  to  lay  the 
switch.  The  price  wAs  agreed  upon  and 
money  paid  to  the  company  on/  the  day  the 
contract  was  made.  The  contract  was  made 
July  11th  aad  tbtf  track  was  not  completed 
until  November  Ist '  This,  in  the  absence  of 
some  plausible  excuse,  was  as.  unreasonable 
delay.  Under  the  agreanent  the  gin  com- 
pany was  to  do  the  grading  necessary  for  the 
switch.  This  was  dbne.  within  10  days  after 
th6  contract,  and  In -a  mhaner  satisfactory 
to  the  railroad,  and  was  accepted  by  the 
road.  The  laying  of  the  switch  required  hut 
one  day's  time,  after  a  delay  of  over  three 
months  from  the  time  the  grading  was  com- 
pleted. Andt  after  the  tnxA^'wiis  laid,  there 
was  another  delay  of  about  three  weeks  In 
putting  in  a  frog  by  which  the  traces  were 
connected,  the  putting  tn  -of  which  -required 
only  about  one  hour's  time:  This  delay,  in 
our  judgment,  te  closely  akin  to  wiUf  ulnees, 
and  the  only  excuse  offered  Is  that  the  read 
had  been  iltiaMeito  get  the  rails  any  sooner, 
and  that  after  the  rails  were  laid  it  required 
three  weekd  nelote  tb  get'  a  frog,    nils  ex- 
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ease,  In  tbe  absoice  of  any  s4u>wlng,  as  to 
what  efforts  had  been  made  to  get  them,  Is 
not  sufficient  to  justi/y  the  delay.  The  tai- 
flUment  of  this  contract  within  a  reasonable 
time  Is  implied  by  law,  whether  a  definite 
time  >»aB  fixed  by  13ie  contract  or  not.  The 
railroad  had  full  knowledge  of  the  object 
and  purpose  of  this  switch.  It  bad  Induced 
the  pkUitiff  to  locate  Its  gin  at  this  point  In 
order  to  procure  tiie  shipping  of  plaintiff's 
machtaiery  and  material  and  the  prodncts  of 
the  -gtn.  It  should  not  be  heard  to  deny 
knowledge  of  the  purpose  of  the  gin,  nor:to 
deny  knowledge  of  the  Importance  of  com- 
pleting the  switch  within  a  reasonable  time 
so  that  the  gin  could  be  put  In  operation '  by 
the-  beginning  of  the  ^hlng  season.  The 
agent  of  the  railroad  company  who  contract- 
ed to  put  tn  the  switch  was  definitely  in- 
formed of  the  importance  of  ha-ving  it  read^ 
before  the  arrival'  of  the  gin  machinery.  It 
was  about. 40  days  after  the  contract  was 
made  befbre  ^he  macbtn^iry  'arrlTed,  and  bad 
to  be  hailled  to  tbe  i^n  site  by  wagons.    !  '' 

Inasmuch  as  It  required  but  oqe  d^  to.  put 
in  the'^wiedh  wheil  the  work  was  finally  be-, 
gup,  in  the  absence  of  some  showing  for  the 
delay,  we' think  the  defendant  was  guilty  of 
negligence  and  should  respond  for  the  dam- 
ages resulting  therefrom. 

[2]  In  the  second  cause  of  action,  wherein 
tbe  wrong  measure  of  damages  was  applied, 
the  elements  of  which  being  tbe  expense  of 
malhtatnln{[  Idle  hand6,  Expense  of  a  trip  to 
Dallas',  amount  pafd  as'  attorney's  fee,  dam- 
ages dchie  t<i  cotton  piled  on  the  ground,  and 
Interest  on  borrowed  money.  It  Is  contend- 
ed by  plaintiff  in  error  that  the  loss  alleged 
to  have  been. sustained  by  piling  the  cotton 
on  the  ground,  and  the  Interest  paid  on  the 
borrowed  money  with  which ,  such  cotton 
was  purchased,  are  not  elements  of  damage 
for  which  the  law  holds  defendant  liable,  for 
the  reason  that  such  losses  are  too  remote 
and  conjectural  and  were  not  contemplated 
by  the  parties  at  tbe  time  the  shipping  con- 
tract was  made,  and  that  the  cotirt  erred 
In  admitting  evidence  in  support  of  such 
allegations  and  instructing  the  Jury  to  take 
such  Elements  into  consideration  Iti  fixing  the 
amount  of  damage.  In  support  of  such  con- 
tention, a  great '  number  of  atithorltles  are 
cited,  among  the  leading  of  which  are:  C, 
R.  I.  &  P.  riy.  Co.  V.  Broe,  16  Okl.  25,  86 
Pac.  441':  Franklih  r.  lioulsrllle  &  N.  Ry. 
C!o.  (Ky.y  lift  S.  W.  7(55';  Texas  &  Paelfie 
Ry.  Co.  V.  HftSsell,  23  'feat.  Civ;  App.  681,  58 
8.  W.  54;  Gulf;  C.  A  8.  F.  Ry.  Co.  v.  Oil- 
belt,  4.  Tex.  Civ.  App.  3m,  23  S.  W.  820; 
Priestly  v.  Northeni  Indiana  &  Chicago'  Ry. 
Co.,  26  Ill.'20e;  7d-Am.  Dec.  369;  C,  R.  I.  & 
P.  B7-  -Co..  T.  PUntera*.  Gin  &  Oil  Co.;  S8 
Ark.  77.  118.&  W.  852;  Harvey  v.  C.  &  P. 
Ri  Jtyv  Ca.,.lQ4  Itfods.  421,  28-  Am.-  Rep.>«n. 

'So.favvaa  the  propositions  iirviolved  In  the 
case  at  bai.  hare  been  a4iudicatadi'in.  t^ 
cas$^>«lted,-»re  tlilqfc  tbe  icontention  is  aup-. 
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ported.)  Tbat, is,  W'far  as  tbe.feneriil  propi';j 
osltion,    tbat  before   recovery,  can,  be   had' 
for  lost  profits  the  carrier  should  be  notified  : 
at  the  time  of.  making  tbe  contract  of  .the,, - 
specific  purpose  for  which. the  goods  are. to 
be  used,  and  of  the  losses  in  profits,  or  losst^s 
expected  to  be  sustained  by  not  h&vlng  the 
use  of  the  goods.  Is  fairly  well  settled. by 
tbe  authorities  cited. 

On  the  question  of  damage  foe  delay  in 
transportation  of  articles  intended,  for  spe- 
cial use  in  business,  Hutchinson  on  Carriers 
(3d  Ed.)  vol,  3,  I  1369,  say^:  "If  an  article  la 
intended  for  use, in  business  at  destination, 
and  the  carrier  unreasonably  delays  it^  trans-  . 
portatlon,  the  owner  cannot  recover  for  the 
loss  of  Its  use  during  tbe  delay,  or  the  prof- 
its which  he  would  thereby  have -made 'if  , 
it  had  been  seasopably  deli.vex^.iQi^^ss  he 
alleges. and,  proves  t^at  the  cancer,  at  tbe 
ti^ie  the  contract  fpr  its  tr^qepoir^ation  was., 
made,  was  informed  of  the  .special  use  ^. 
wl^eb  it. was  to  be  put.    ADd.propf  that  the 
carrier  bad  knowl/edge  of  t^  general  use- 
to.whitcb  tbe  ai^ticle  waa  to  be  put  will  not  - 
be,sufflcle|it  .to  charge  him  with  liability  for 
loss  of  its  use  or  the  profits  which  would 
thereby  Ijave  been  made.     The  special  cir- 
cumstances c(f  the  case-  repairing  caxe  or  ex-;,. 
peditipa  most  lifire  b^n  ibrought  to  his  at- 
tention in  such  a  way  that  bis  f^ept^aoe  .of  .- 
the  article  undei:  tbe  circumstances,, -cpuld 
fairly  be  said  to  amount  to  an  asBump^on, 
of  t^e  ristqe  which  jiaturally  and  proximate^. . 
ly  would  flc^w;  from:  I)1b  default    In  a  well- . 
considered  case  (Vicksburg  &  Meridian  Rail-, 
road  V.  Rai^ale,  46  Miss.  458)  in  the  Su- 
preme Court  of  Mississippi,   in  which  the  , 
complaint  was  that  the  carrier  bad  uarea- 
sonably    and    inexcusably    delayed   in    tbe 
transportation  of  a  boiler,  part  of 'the  ma-  . 
chlnery  of  a  aawmUl,  for  ttie  want  of  .which 
the  mill  was.  stopped,  and  its  profits  were 
lost,  thev  following  propositions  were  i^tated, 
by  Simrall,  J.,  as  well  settled:     First  Tliat 
in '  actions  for  damages  for  breach  of  con- 
tract of  that  character,  'the  proximate  and 
natural  consequences  of  the  breach  must  a^  . 
ways    be   considered:     second,    such    conse- 
quences as  from  the  nature  and  subject-mat- 
ter of  the  contract  ma;  be  reasonably  deem-':- 
ed  to  ba,ve,  l)«en  in  the  co^tiemplatioa  of  th^ 
parties  at  ithe  time  it  was  entered  into;  tUrd. 
damages,,  whlcb  fairly  may  be  supposed  i|ot 
to  bave  beeik  the,  necessary  and  natural  rb- 
qt^enc^  of  tl^  breach^  shall  not  he  .recover" 
ed  onlesA  by.  :tbe  terms  of  the  agreement  W 
by  dii«0t  notice,   they  are  brought   within 
tbe  .expectation  of  the  parties:  fourth,  losses  . 
of  profltoin  a  business  cannot  be  allowed  . 
unless  tbe  4ata  of.  estimation  are  so  deOnUe  i 
'and 'Certain,  that  they. can   be  ascertained' :. 
reASonai>ly  by  calculation,,  and  then  .the  par*' 
tyin  fault  must  have  had  notice,  either  iftow  . 
the,  natuneiof  tbe  contract  itself,  oar  byaciM 
planation  of  the:  clrcamrtances  at  the  time  ■ 
the  contract  wasi  made,  tAat  eucb'-damagea- 1 
wotiU.  lepEwe . AwuanfiWBerfermaBM^  fifthiiit') 
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tbe  eonVract  la  miade  wftb  reference  to'  em- 
bl|t¥kin(;  In'  it  new  busibess  (such  aa  aa-wlng 
lolub^  tor  tbe  market)',  tbe  speculative  prof- 
Itt'WJMcb  might  1>e' supposed  to' arfs«  bnt 
Wblcb  -were  defeated  becaitae  of  a  breacb  of 
contract'  wblch  delayed  tbe  btislness,  cannot 
b^  looked  to  a8  an  element  of  damages,  these 
are  dependent  largely  upon  other  contingen- 
cies, skill,  industry,  energy,  the  market  sup- 
ply tff  '  material, '  keeping  machinery  In  or- 
der, loss  of  time  by  weather,  or  breakage  of 
machinery ;  sixth,  If  the  delay  is  in  th« 
trttnsportiition '  of  machinery, ''-  to  be  applied 
to  a  special  use,  and  that  is  known  to  tbe 
carrier,  be  is  responsible  for  such  damages 
as  are  fairly  attributable  to  the  delay,  suc9i 
aa  the  Talue'  of  tbe  tise  of  the  machinery, 
to 'be  tested  by  Its  rental  price,  6r  other 
apifroxlinate  means,  the'  expenses  of  idle 
hands,  the  loss  of  gain  on  work  contracted 
to  biB  done  fbr  another  person,  If'stich  work 
c6tiid.  bav^  been  dotae  If  the  machinery  had 
been  delivered,  abd  the  gaiil  thereby  definite- 
ly ascertained  to  pi«per  time;  seventh,  tbe 
party  injured  by  the  delay  miist  not  remain' 
supine  and  inactive,  but  should  mak^  reason-' 
able  exertions  to  help  himself,  and  thereby 
reduce'  his  losses  and  diminish  the  responsi^ 
bllity  of  the  party  la  default  to  talm." 

The  foregoing  test  seehis  to  be  the  settled 
rule  of  law  ott  the  propositions  therein  'stat- 
ed. The  author  has  deduced  this  test  from 
the  vast  nnmber  of  Cases'- oti  tbe  ^bestioil, 
and,'  aside  from  being  silpported  by  tbe 
weight  «f  authorities,  It  is  well  founded  In 
reason.  ■ 

fSl  In'  the  ease  at  bar,  there  are  elenieiits 
of  damage  which  could  not  be'safid  to  have 
been  fairiy  witblti  the  contemplation  of  the 
parties 'at  the  tline  tie  goods  'were  consign- 
ed for  shipment,  namely,  the  attorney's  fee, 
the  ttifrerest  on  money  borrowed  to  buy  cot- 
ton with,  and  the  damage  dtme  to  the  cot- 
toil  thus  ■  purchased.  Tbere  Is 'no  evidence 
reasonably  tending  to  support  thfe  fact  that," 
at  the  time  the  'gin  stands  Were  Shipped, 
tbe  railroad  was  Informed  that  the  gid  com- 
pany'Was  going  to  borrow  $11,000,  or  to 
borrdW'  any  money  for  thbt  matter;  and  pay 
$W0  Interest  therefor,  or  that  it  would  prob- 
ably purchase  247,000  pftunda  of  cotton  and 
pile  8Etme<  out  on^  the  ground;  and  that  such 
cotton  'would  be  damaged  In  the'  Stun  6t  $600 
by 'lying  on  the  ground,  nor-^as  it  contem- 
plated by  the  parties  that  aeouHsel  tee  of 
9S0  would  be  paid  in  the  event  at  dday.  It 
seMis  reasonable  to  suppose  that,  had  these 
eleatents  ef  damage  been  tnade  a  condition 
of  tUe  cohtract,  the  earrter  would  have  de- 
clined t<y  aaanme  the  rlalc.  But,  whether  it 
wtmld  have  done  so  or  not,  there  Is  no  «vl- 
d^ce  sbowing  that  these  eleHiettta  were-  con- 
sldWtd  or  contemplated  by  tbe  partlee  at 
tbe'tfine  the  contract  waa  niade.  The  fact 
tlurt'the  gin  aiachlnet<y  Waa  ordiered  by  plain- 
tiff ftom 'the  Gonttakentai'  Gio^^CIompany  of 
DftlUn,  ftvt.,  'ftnd  tliat  >tbe<  GoBtinental  GIb 
Cdmpauy  ardered  It  fiiMB'>w<anii~to  Pratts- 


ville,  Alk.,  to^f'thiit'tlM'  PrattsVllle  Codpuiy  ' 
conslgiied  it  for  shipment  to  plaintiff,  tends 
rather  to  disprove  than  prove  the  contention  ' 
that  the  railroad  was  Informed  of  any  prob- 
ability of  pla'tntifl'a  borrowing  money  or  pil- 
ing cotton  on  the  grouatd'  or  employing  an 
attorney.  Thte'  record  does  ihow  that  plain- 
tiff repeatedly  informed  defendant  of  the  > 
conditSens  «f ter  the  dday  occurred;  tot'  no^ 
tlee  of  i  special  circimiBtaiMies  after  the  sUp^ 
ping  cantoaQt  has  been  made,  and  after  tbe 
gooda  havei  been  rtilpped,  iwill  not  operate  to 
flx>a  llabUlty  ft>r  spekal  damages  not  taken 
into  •eoDslderatton  at  the  time  the  contract 
wa».mad&  Hutchinflon  on  Carriers,  vol.  8, 
pp.  1621-1626,  aad  apthorities  cited  in  potes; 
alsoi,  Swift  River  Ca  v.  Fitchburg  B.  Co., 
169  Maaa.  326,  47  M.  B;  lOU,  61  Am.  St. 
Rep.  288:  mssourl,  eta,  R.  Co.  t.  Belcher. 
89  Tex.  428,  36  S.  W.  6;  lUlnoia  Central  R. 
Co.  V.  Southern  Seeding  Co.,  104  Tenn.  068, 
58  3,  ■<V.  303,  60  li.  B.  A.  729,  78  Am.  St. 
Rep.  933;  Gulf,  etc.,  R.  Co.  v.  I^oonie.  82 
Tex.  323,  18  S.  W,  221,  27  Am.  St  Rep.  891; 
Bradley  v.  Chicago  Ry.  Co.,  94  'Wis.  44,  68 
N.  W.  410;  Franklin  v.  L.  &  N.  Ry,  Co. 
(Ky.)  116  S.  W.  765. 

Tbe  record  ,  shows  that  the  gin  stands 
should  ha vf>  reached  their  destination  not 
later  than  August  11th,  and  that  on  Septem- 
ber 6th,  after  .nearly  a  month's  delay,  plaln- 
tift  began  purchasing  cotton,  and  continued 
to  do  so  and  to  pile  the  cotton  on  the  ground, 
thereby  increasing  tbe  chances  of  loss,  with 
full,  knowledge  that  the  -^blpinent  had  not 
only  been  delayed,  but  that  the  car  had  been 
lost  and .  .could  not  be  located.  Under  this 
state  of.  facts,  considerli^  the  remote  and 
specuIatlTe  character  of  the  loss  claimed,  and 
that  the  circumstances  were  not  In  contem- 
plation wiien  tbe.  contract  was  made,  the  car- 
rier could  not  be  held  liable  tiii  interest  paid 
on  borrowed  money,,  nor  for  damage  done  to 
coiton  piled  on  the  ground.  But  the  evidence 
does  show  an  unceasonable  delay  in  trans- 
portation, and  that  the  contract  waa  of  such 
a  nature  and  the  machinery  of  such  char- 
acter as  to  charge  the  carrier  with  notice  of 
the  purpose  for  which  It  was  Intended  And 
the  period  in  which  It  was  ii^t^ded  to  be 
used. 

The  good^  were .  delivered  to  defendant 
company  by  the  initial  carrier  July  28th; 
they  arrlyed.  September  17th,  Ten  days  to 
two-  weeks,  was  shown  to  be  reasonable  time; 
the  other  machinery,  shipped  at  the  aame 
time,  came  in  eleven  days.  The  excuse  for 
the  delay  .of  tbe  gin  stands  was  that  tbe  onr 
gat  lost  In  some  way  and  could  not  be  found. 
.This  was  negligenoe  of 'itaelf.  The  law  of 
reasonable  diligence  imposes  a  higher  degree 
.of  care  on  the  part  of  a  common  carrier  than 
to.' allow  a  frelgbt  car  containing  four  gin 
stands  .<to  be  totally,  lost,  foe  a  period  of  40 
dayS:  Such  manageaMit  la  negltgutt^  and 
sueb  a  dMay  cannot  be  Jnsttfled  on  ancfa 
grouadaU  .It' constltiiteB  a^degroe  of  negll- 
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gence  yridcb  renders  the'  carrier  Ilit>le  for  the 
actual  dama^  thereby  caused.  The' oAly 
question  is  the  proper  'mea.9Vte  of  damage?. 
.  In  the  case  at  bar  It  could  hot  be  the  fnter- 
est'  on  money  borroyred  for  the  'purpose  of 
speculating  In  cotton,  nor  to, the'  damage  done 
to  the  cotton  thus  purchased;  for  the  reasons 
above  stated:  Nor  the  renlkl  value  of  the 
gin  stands,  nor  Interest  oh  amount  invested 
in  idle  machinery,  because  these  elelments 
were  not  a,lle^ed  in  the  p^ltion,'  nor  could  it 
be  the  difference  in  the  market  value  of  the 
gin  stands,  for  tbey  wer«  hot  Intended  for 
market  oV  tal6.  They  were  intendM  for  a 
'specie,  mechanical  use,  and  the  detrlitaent 
resulting  from  ttie  dela7  did  not  grow  out 
'of  the  difference  in  market' value.'  The  dif~ 
'ferenceih' 'market  value  could  in  no  way  les- 
sen o.r  Increase  the  detrlmeht  remilHhg'  from 
the  delay.  Th^  detriment  would  ha^e'beeb 
Just  the  samfe  whether  the  difference  In  iuar- 
ket  value  be  bicreased  or  diminished,  tfr 
whether  gnch  difference  be  %1  or  $l,00d:  It 
was  not  ihteqded  f or  sale.''  tt  was  intended 
for  use.  WljiteVer  detriment  was  caused, 
or  wh&tever  harm'  was  done,  resulted  hot 
from  any  fluctuation  in  market  Values,  but 
'from  bein^r  deprived  of  the  specific;  mechan- 
ical use,  for  which  .this '  machinery  was  in- 
tended, aiid  wtth6nt  which  plaintiff '  conW  not 
'operate  its  gin.  Hence  It  seems  to  ustbElt 
"whatever  net'beheflt  or  value  the  usri  of  this 
machinery  would  hftve  t>een  to  consignee 'Is 
the  trtle  ifaeasure'of  damages.  Its  use.  In 
the  speclfle  oiflcfe  for  which  It  was  fl^slgtied, 
is  the  thing  which  plaintiff  lo^t.  Now,  what 
"injury  resulted  frbm  this  loss,'  what  defefi- 
ment  wa'S  caused,  what  hatinwa-A'  dohe  to 
plaintiff  by  losing  the  use  at  this  machinery^ 
and  Wbat  measure  is  to  bb  applied  hi'  ascer- 
taining such  harm,  ai-e  the  questions  to  be 
■  determined.  '' 

'in  Hutchlnsori  on  Chrrlerti,  p.  1639,  f  1378, 
%efihd  the  foilbwlnrrule:  "Wherd  the  goods 
'are  not  Intended  for  sile'lh  the'Sharket  6£ 
destination,  but  ar^'  intended  to  serve  some 
specific  purpose  of  the  owner,'  the  rtile  that 
'  the  carried  will  be  liable  for  deprectetfo»  in 
the  market  value  daring  his  hegligent  delay 
will,  of  course,  not  be  appllcablfe;  and  in  the 
absence  of  special'  elrc^imstances  whichi  inay 
make  the  carrier  liable  for  soin^  special  loss, 
or  for  the  expeiise'to  which  the  owner  may 
be  pat  by  his  negligent  delay,  he  could  be 
held  liable  only  for  the  'inconvenience  to 
which  the  oWner  had  been  put  by  being  de- 
prived of  th'e  use  of  bis  property  during  the 
time  of  the  delays  wlili!h' nrdst  be  detcirthihed 
as  a  queetfon  of  f aict  by  the  jury,  by  ascer- 
taining from  the  evidence  the  value  of  its 
use,  the  criterion  of  which  would  be.  In  most 
cases,  Its  rental  value  during  the  delay;  or, 
in  case  of  an  absolute  refusal  to  transport 
according  to  contract,  for  bdch  time  as  would 
be  requisite  to  obtain'  the' articles  by  another 
conveyance'  or  through'  some  other  source." 


''  See;  ftl^,' atittaorifleii  (jleiS' &  nole  S,  to 
support  'of  the  foregoing  t\AA'  We  obsm^ 
also,  in  connection  herewitli,  t%e -rule  in  di- 
vision 6,  in  Vlcksbnrg  &  Meridian  Ry.  06.  T. 
"Bagsdaie,' 46' Miss.';  supra.  '  ■' 

Hence,  in  view  of  the  foregoing  antborltles, 
and  under  th^'  pleadings.  In  iSielr  present 
^tate,  we  thlbk  the  only  proper  elements' of 
damage  to  which  the  lilaintiff  U  entltlied  ih 
tlie  second  cause  of  action  were  the;  expense 
incurred  by '  jjlalntilif  in  trying  to  get  its  ma- 
dfcihery,  And  the  expense  of  maintaining  idle 
liaridd  during  the 'delay.  ..'      '. 

The  tndgmtat  is  tbef^ore  reversed,  MM 
the  cause  rehianded  'for  a  new  trial.   


PER  CTTRIAM.  'Addt)ted  ln':'WlM>I«.'< 

t   i;:    .      ..      ,    ,•    ■,...:        ••      .  ,.,     „■    ..; 
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STATE  ex  reU  GAJiDWflLI*  %.  yAfJGWJ. 

••  .  :  .    .«t,^l-      .•:■   ,.  ■..  ...  .,.:■ 

(Supreme  Coivt  of  Okl#hpm^  ,Jvi3.  SO,  .19,120 
>:.:   .:.■..   ,-  (Synahitfliv  ihe  Ovhir^.y 

i.  PfeoAiBiTiosr  tf  1**)— JtJBisbicTioir. 
<'  The' diitridt 'and  stipenar' coiutts.  of  the 
state  fasvO' poycr-tP  iwus  writa  of  jprohlbition 
to  inferior  courts 'and  bodi.es  exercising  judiQial 
power  to  restr&ltj  them  from  exercising  powers 
not  granted 'to  them.    -  •     ■    '    .  ■   ;    ' 

[Kd;  Note.— For  otlierekseri,  see  ProMbkbm, 
Cent.  »ig.  H  64.  65;  Dee.  Dig>.S.16i.*l  i '  i,     '  i 
2.  PaObiBrnoiT  (f  ^•)—TiMxaa»^xBiBxia!eit-¥- 

MINI9T5RI4I,  FUNCTIOUfl,  .,,         ;,;     j        •     ,.      . 

The  writ  of  prohibition  will  not  lie  to  sn 
executive  or  ministerial  board  to  control '  or 
regulate  tt'in  tke  perfo«mknc«'«f  a-midiriterial 
or '  esecwtive.  f  unctiion. 

'   {E4<  Nqte.T-For  other  caBea,.|iee  ProhibitioB, 
CentjPij.  .15  31-33;   Dec  Dig.  i  e.*j\,.    ,     . 

i^  PxomBinon   ({  6*)7i-JDDicMr(<  Pqwbbs-t- 
Pbii(a«y  Elections— Duties  of  Qfficess. 
K  county  election  board,  in  placing- upon 
tkfr  ballota  for  a  primary  xleetion  the  'nhniM  «f 
candidates  for  nomination .  by  thq  (Ufferifnt  pe- 
lltical  Dirties  for   the  .different  ,pmcers   tp  be 
ejected  by  the  Cbunty,  is  engag'ea  id  the  per- 
'fonriaBce  Of  a  ministeHal  duty  and  idoes' not 
exeroise  judicial 'POwer.  '  .    '   ,:    .:  .     .,i  '..  '.  „; 
■  [Eld.  Notey— For  oljier  ca«e«|,iseA  Frobibi^w, 
Gen(t,,Dig.  {{  31-33;   D^c.  Dig,,  |,  0*].,  ,      ,. 

Brror  luom  Superior  Court,  /Cuattf  Ooan- 
tr;  J'  'W.  Lawter,  Judge..  ,     -. 

Ptooee^uDgsi  by  tte  State,  on  the.  relibtloa 
of '<:;}iff  Caldwdl,  for  writ  of  ivoblMtlon  to 
G.  'B.. '  7auglm  and  others,  aa  the  Oonnty 
Election  Board  of  Custer  Conn^.  Fsoaa  a 
JudgmcDt  sustaining  a  demurrer  to  the  pa- 
'tltion,  the^  relator  bringjs  eritor.     Affixmed. 

Geo.  t;  Webster  and  A;J.  Welch,  both  of 
Clinton,  for'plfllntlfl  In  error.  Chartes  West, 
Atty.  Gen.,  arid  W:  O.  'Ree'ces,  Asst  Atty. 
Gen.-,  for  defendants  In  error. 

HATES,  3. :  Plaintiff  in  error  bronght  ttlfa 
action  In  the  superior  dourt  of  Custer  county 
to  obtain  a ''writ  of  prohibition  against  the 
eleictlon  board  of  tbat  county  to  restrain  ii 
from  placing  the  natnes  of  proposed  candi- 
dates upon  the  prln^ary  election  bailpt  for'  'the 
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office  of  clefk  of  tbe  supe^rlor  cou|:t  -^f  Cluster, 
.lOounty,  and  to  prohibit  said  board  l|ra)in  ,plac- 
ing.upOD  ^^^eneral  election  ballots  the  names 
9f  any  candidate  or  nominee  for  said  office. 
Those  persons  who  hare  applied  to  the  elec- 
tion boar^  to  have  their  names  placed  upon 
>tl>e  .ballots  4t  the  primary  to  be  held  on  the 
1'  day  of  August,  J912,  as  candidates  for' 
)^omlnf^  of  the  respective  parties,  bare  been 
made  parties  defendant  Plaintiff  in  error,  re- 
lator below,  brings  the  action  in  the  name  of 
.th^  state  on  his  qwn  behalf,  after  having  re- 
quested the  Attorney  General  and  the  county 
.attorney,  respectively,  to  bring  aald  action, 
and  they  bad  refused  to  do  so.  Eelator  Is 
the  present  clerk  of  the  superior  court  of 
Custer  .county.  .  He  was.  duly  elected  to  4^at 
office  in  November,  1910,  and  is  now  in  the 
active  discharge  of  his  duties.  He  contends 
that  by  chapter  47,  Sess.  Laws  1910,  the 
term  of  his  office  is  fixed  fbr  four  years  from 
the  second  Monday  in  January,  1911 ;  that 
'said  office  is  a  state  office;  that  the  fofego- 
ing  statute  was  not  amended  by  section  19, 
c.  09,  of  the  Session  Laws  of  1910;  and  that 
lio  statute  has  subsequently  been  passed 
making  said  office  a  county  or  district  office 
dr  changing  the  term  thereof.  Respondents 
filed  a  demurrer  to  relator's  petition,  which 
was  sustained  by  the  trial  court,  and  it  is 
from  the  judgment  of  that  court  sustaining 
the  demurrer  and  dismissing  plaintifTs  peti- 
tion th^t  th^  proceeding  in  error  Is  prose- 
cuted. 

[1]  Of  the  questions  presented  in  counsel's 
brief,  the  only  two  that  need  be  considered 
-are;  First,  has  the  superior  court  Jurisdic- 
tion to  issue  writs  of  prohibition  for  any 
'  othei^  purpose  than  to  carry  into  effect  Its  or- 
ders, Judgments,  or  decrees;  and,  second, 
will  the  writ  of  i»rohibitlon  lie  to  an  elec- 
tion board  to  prohibit  it  from  placing  the 
names  of  candidates  for  nominees  of  the  re- 
.apectlv«  parties  for  any  office  upon  the  ballot 
to  be  used  at  a  primary  election?  '  The  gen- 
•«nii  act  providing  for  the  establishment  of 
superior  courts  in  certain  counties  of  the 
state  9T<rvi^s'that  such  court  shall  exercise 
concurrent  Jurisdiction  with  the  district 
combs  (section  2,  art.  7,  c.  14,  Bess.  liaws 
1909),'  and  tlie  act  Jcreating  the  superior  ooart 
of  Ouster  county  provides  that  It  shall  have 
and  ciercise  the  same  Jurisdiction  as  is  pro- 
vided by  law  for  other  superior  oourts  .of 
the  state  (sectlcm  1,  c.  47,  Sess.  Laws  1910)^ 
.Section  10^  art.  7,  Williams:  Ckmst,  In  part 
provides:  "The  district  courts,  or  any  Judge 
thereof,  ^hall  have  power  to  Issue  writs  pf 
habeas  corpus,  mandamus,  injunction,  quo 
warranto,  certiorari,  prohibition,  and  other 
Waqitf^  remedial  or  otherwife,  nece»^<ury  or 
proper  to  carry  into  effect  their  orders,  judg- 
ments, or  decrees"    (Italics  ai^e  ours.) 

Jt  is  ii^lsted  by  riespo^dents  that  the  ital- 
icized phrnse  of  the  foregoing  excerpt  limits 
the  pow«'  grafted  to  district  courts  to  issue 
writs  of  prohibition  to  the  issuance  of  same 


oi^ly  when  tbey  are  aecessajry  ^nd  proper 
t9  cari7  into  effect  the  orders  and  Judgments 
of.  such  .courts.  This  construction,  we  think. 
Is  untenable.  If  this  phrase  limits  the  pow- 
er granted .  to  the  courts  to  issue  writs  of 
prohibition,  It  also  limits,  the  jtower  granted 
to  }ssue  writs,  of  mandamus,  injunction,  and 
writs  of  habeas  corpus.  That  the  district 
courts  of  the  state  have  power  to  issue  these 
last-named  writs  in  independent  actions  has 
been  universally  recognized  by  the  courts 
and  by  the  bar  of  the  state.  What  was  in- 
tended by  this  provision  of  the  Constitution 
.was  to  confer  upon  said  courts  and  the  Judg- 
es thereof  the  power  to  Issue  certain  specif- 
ically named  writs;  and,  in  addition  there- 
to, such  other  writs  remedial  or  otherwise 
as  might  be  necessary  or  proper  to  carry  into 
efTect  the  orders,  Judgments,  and  decrees  of 
sudi  .courts.  The  phrase  Italicized  by  us 
was  intended  to  limit  only  the  purpose  for 
which  "other  writs,  remedial  or  otherwise," 
may  be  issued,  and  not  the  specifically  nam- 
ed writs  in  the  first  phrase  of  the  sentence; 
and  the  district  courts  of  the  state  -have 
power  to  issue  vvrlts  of  prohibition  to  in- 
ferior courts  or  tribunals  exercising  Judicial 
power  to  restrain  them  from  exercising  pow- 
ers not  granted  to  them. 

[2, 3]  The  function  of  the  writ  of  prohibi- 
tion as  it  existed  at  common  law  had  not, 
prior  to  the  adoption  of  the  Constitution, 
been  enlarged  by  statutory  enactment;  nor 
has  it  been  so  enlarged  since.  In  conferring 
upon  the  district  courts  power  tp  issue  this 
vi^rlt,  it  was  intended  to  authorize  the  writ 
^s  It  existed  at  common  law.  Baker  y.  New- 
ton et  aL,  22  Okl.  658,  9S  Pac.  931. 

"At  the  common  law  tbe  writ  of  prohibi- 
tion was  Issued  on  the  suggestion  that  the 
cause  originally,  or  some  collateral  matter 
arising  therein,  did  not  belong  to  the  inferior 
Jurisdiction,  but  to  the  cognizance  of  some 
otber.  court  ?  Shars.  Blackst  Com.  112.  It 
was  an  original. remedial  writ  provided  as  a 
remedy  for  encroachment  pf  Jurisdiction;  its 
office  was  to  restrain  subordinate  courts  and 
inferior  Judicial  tribunals  from  exceeding 
their  Jurisdiction."  Spring  Valley  W.  W.  v. 
S,  F.,  52  CaL  111. 

Discussing  the  purpose  of  the  writ,  It  is 
said  at  paragraph  1722,  Spelling  on  Injunc- 
tions and  Other  Extraordinary  Remedies: 
"Courts  almost  universally  preserve  the  orig- 
inal common-law  features  of  the  writ  of  pro- 
hibition, and  confine  its  use  to  the  preven- 
tion of  usurpation  or  excess  of  Jurisdictlun 
by  courts  and  bodies  possessing,  for  certain 
purposes  and  in  certain  Instances,  quasi  Judi- 
cial powers." 

Tbe,  statute  makes  it  the  duty.,  of  the 
secretary  of  the  state  election  board  to 
transmit  to  the  secretary  of  each  couutj' 
election  board  a,  notice  in  vvritiug,  designat- 
ing the  offlces.to  whlct*  candidates  are  to  be 
nominated  si  the  primary  election,  and,  npon 
receipt  of  that  notice,  the  secretary  of  the 
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connty  decUbn   bdttrd  tt  reqMred  to  gPre 
vrtltlea  notice  to- the  iBspectots  0(  the  «le6- 
tlon  in  the  various  precincts   In  which  he 
Bhall  st^te  tbf  names  of  all  offices  for  ^hlcb 
nominees  are  by  laiv  to  be  chosen  at  such 
pcedncta;   and  it  is  made  the  duty  of  the 
prediMst  election  Inspecters,  Hp<m  receiving 
such  notice  from  the  secretary  of  the  county 
election  board,  to  post  a  notice  in  three  plac- 
es In  the  precinct  in  which  be  sliall  give  the 
names  of  all  county  or  township  offices  for 
which  the  several  political  parties  shall  nom- 
inate candidates.     The  person  desiring  to 
become  a  candidate  before  any  such  primary 
Section  f«r  a  political  party  nominee  shall 
petition  the  proper  official  to  have  his  name 
printed  upon  the  ticket  of  the  political  party 
whose  nomination  lie  seeks.    Ail  nominating 
petitions  for  co«nty  and  township  offices  are 
ijeqvired  to  be  flled  with  the  secretary  of  the 
cooatjr  election  board.     Sections  327S-3280, 
Comp.  Laws  1009.    The  officers  charged  with 
giving  notice  of  what  officers  will  be  elected 
at  the  coming  general  election  and  of  receiv- 
ing appllcatlon9  for  nominees  for  such  offices 
hare  construed  the  statute  as  requiring  the 
election  of  the  clerk  of  the  superior  court; 
and  the  county  election  board,  respondent 
herein.  Is  proceeding  to  place  upon  the  bal- 
lot for  the  primary  election  the  names  of 
those  who  have  petitioned  it  for  such  pur- 
pose.   The  matter  of  placing  the  names  upon 
the  ballots  for  these  various  offices  la  a  pure- 
ly ministerial  duty,  and  Involves  the  exercise 
Of  no  Judicial  power.    If  the  election  board 
be  mistaken  in  the  xequlrement '  of  the  stat- 
ute as  to  the  election  of  the  clerk  of  the 
superior  court,  its  act  binds  no  one;   it  can 
render  no  Judgment;  and  the  placing  of  the' 
names  upon  the  primary  ballot,  and  later  of 
tl)e  nominees  of  the  respective  parties  upon 
the  general  election   ballot,  cannot  In   any 
way  deprive  relator  of  his  office,  if  his  term 
of  office  Is  for  four  years,  instead  of  two 
years,  and  does  not  expire  tintil  January, 
1916,  instead  of  January,  1913.    A  certificate 
of  tiectlon  to  any  candidate  prevailing  at 
the  general  election  will  not  have  the  effect 
to  onst  relator  from  office,  fpr  the  election 
board  b  not  vfested  with  any  Jadlclal  power 
to  determine  the  rights  between  the  parties. 
In  Montgomery  v.   State  Election  Board 
et  al.,  27  Okl.  324,  111  Pac.  447,  plaintiff 
sought  a  writ  of  certiorari  to  the  state  elec- 
tion board  and  to  one  of  the  county  election 
boards  of  the  state,  directing  them  to  certify 
to  ^is  court  a  record  of  all  proceedings  had 
by  said  boards  with  reference  to  the  resig- 
nation of  a  member  of  the  county  election 
tward  and  the  appointment  of  his  successor. 
In  denying  the  writ,  this  court  said :   rrhlg 
board  "is' a  part  of  th^  'executive  department 
of  the  state,  chkrgea  With  the  duty  of  the 
execution  of  all  laws  In  force  in  the  state 
relating" to.  the  holdlilg  of  elections.  'It  can 
exercise  neither  legislative  nof  Judicial  func- 


'tlons  except  ai  fbe  same 'are*  merely  Inci- 
dental to  the  administration  of  its  duties  as,, 
a  board  of  the  executive  d^mrtment.  It  ^ 
not  such  a  board  pr  commission  as  Judidsi 
power  may  be  vested  In  pursuant  to  article 
7,  I  1,  of  the  Constitution.    •    •    •  " 

In  People  v.  Election  Oommissionuv,  64 
Cal.  404,  relator  charged  that  the  board  of 
election  commissioners  had,  without  authori- 
ty of  law,  called  an  election  for  the  pvrpo^e 
of  electing  freeholders  to  prepare  and  pro- 
pose a  city  charter,  and  he  sought  a  writ 
of  prohibition  to  restrain  them  from  holding 
the  election;  but  the  court  held  tbat  the 
acts  sought  to  be  restrained  in  no  manner 
constituted  the  exercise  of  Judicial  power, 
and  that,  whether  they  were  legislative  or 
simply  ministerial,  a  writ  of  prohibition  would 
not  lie  to  restrain  them.  The  foregoing 
case,  we  think.  Is  in  point  here,  and  is  in 
harmony  with  the  well-settled  doctrine  of  the 
courts  that  ministerial  and  executive  func- 
tions cannot  be  controlled  or  regulated .  by 
prohibition.  State  ex  rel.  v.  Hawkins,  130 
Mo.  App.  41, 109  S.  W.  77;  La  Croix  v.  Coun- 
ty Commissioners  of  Fairfield  County,  49 
Conn.  591;  32  Cyc.  p.  602. 

In  receiving  applications  of  candidates  to 
have  their  names  placed  upon  the  primary 
ballots  and  In  placing  the  same  thereon,  the 
county  election  board  is  engaged  In  a  pure- 
ly ministerial  duty,  and  In  the  exercise  of  a 
ministerial  or  executive  power;  and  if  it 
makes  mistakes  in  the  exercise  of  this  power, 
by  placing  the  names  of  persons  on  the  bal- 
lot as  candidates  for  an  office  for  which  no 
election  under  the  law  can  be  held.  It  does 
not  exercise  or  assume  any  Judicial  power- 
by  snch  act;  and  It  cannot  be  restrained  by 
a  writ  of  prohibition. 

It  follows  from  this  conclusion  that  the. 
Judgment  of  the  trial  court  sustaining  the. 
demurrer  should  be  sustained. 

WILLIAMS  and  KANJB,  JJ.,  concur.  TDR- 
NEB,  a  Jn  and  DUNN,  J.,  not  parttclpatlng. 


(8  Okl.  Cr.  72U 
ROAN  V.  8TATE3. 

(Criminal  Court  of  Appeals  of  Oklahoma. 
Aug.  21,,  1912.) 

Cbimwai,  Law  (j'l069»)— Api>eai/--Timis  roa 

PeRFECTIK-O— DiSiflBSAL. 

An  appeal,  not  perfected  wItWn  «0  days 
from  the  date  of  sentence,  will  be  dismissed 
on  motion  of  the  state,  though  the  time  for 
preparation  of  a  caae-made  was  extended  be- 
yond such  60  days. 

l^d.  Note.— For  other  cases,  see  Criminal 
Law,   Cent  Dig.H   2091-2699;    Dee.  Dig.   { 

Appeal  from  Johnston  County  Oonrt; 
Nidi  Wblfe,  Judge. 

Joihn  Roan  was  convicted  of  violating  the 
prohibitory  law,  arid  appeals.    Dismissed. 
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T.  S.  Ratllff,  Newman  ft  Lawrence,  and 
J.  B.  O'Bryaii,  all  of  Tishomingo,  for  plain- 
tiff In  error.  Smith  C.  Matson  and  B.  O. 
Oilman,  Aast  Attys.  Oen.,  for  the  State. 

PER  CURIAM.  Plaintiff  In  error,  John 
Boan;  was  convicted  In  the  county  court  of 
Johnston  county,  at  the  April,  1911,  term, 
on  a  charge  of  selling  Intoxicating  Uqnor, 
and  on  the  7th  day  of  said  month  was  sen- 
tenced to  pay  a  fine  of  1250  and  be  confined 
In  the  county  Jail  for  a  period  of  90  days. 

On  the  6th  day  of  May  thereafter,  an  or- 
der was  made,  extending  the  time  within 
which  to  make  and  serve  case-made  40  days 
from  the  7th  day  of  May;  but  no  order  was 
made  extending  the  time  within  which  the- 
appeal  could  be  perfected  in  this  court  The 
petition  In  error  and  case-made  were  not 
filed  In  this  court  until  the  3d  day  of  July, 
1911,  more  than  60  days  after  the  rendition 
of  Judgment  The  Attorney  General  Uaa  filed 
a  motion  to  dismiss  the  appeal,  on  the 
ground  that  It  was  not  filed  in  this  court 
Within  the  time  prescribed  by  law. 

The  motion  Is  sustained,  and  the  appeal 
accordingly  dismissed. 


FLATHBRS  V.  STATU. 

(Criminal  Court  of  Appeals  «f  Oklahoma. 

Aug.  21,  1912.) 

(Byttalui  ly  the  Court,} 

1.  CouBTS  ^1  240%*)— Appellate  Jubisdio- 
TiON— Cbiminal  Court  or  Appeals. 

Under  the  Constitution  (article  7.  |  2) 
and  the  statute  (sections  1916  and  1017,  Sny- 
der's Sts,),  the  Criminal  Court  of  Appeals  haa 
exclnaiTe  appellate  jurisdiction  to  review  and 
correqt  proceedings  of  inferior  courts  in  crimi- 
nal cases.  Neither  the  Constitution  nor  the 
statute  baa  conferred  on  this  court  jurisdiction 
to  review  remedial  proceedings  as  for  a  con- 
tempt. 

[Ed.    Note.— For    other    cases,    see    Courts, 
Cent  Dig.  ff  708-716;   »ec  Dig.  |  240%.*] 

2.  Contempt  (|  40»)  —  Pboceedino  to  Ptjw- 
ISH— Nature  and  Fobu. 

A  proceeding  against  a  party  for  contempt 
for  an  alleged  violation  of  an  order  of  the  court 
in  a  civil  action  is  a  civil  proceeding. 

[Ed.  Note.— For  other  cases,  see  Contempt, 
Cent  Dig.  K  122-124;    Dec.  Dig.  f  40.*] 

3.  Contempt  (|  3*)— Pboceidino  to  Punish' 
— Natubb  and  Fobm. 

Willful  disobedience  of  an  order  of  the 
court  in  a  civil  action  is  not  criminal  contempt; 
in  such  a  case  the  punishment  ia  only  ordered 
for  the  purpose  of  enforcing  such  order. 

[Ed.  Note. — For  other  cases,  see  Contempt, 
Cent  Dig.  {  4;   Dec.  Dig.  |  3.*] 

4.  Contempt  (|  72*)— Pbockedino  to  Punish 
—Imprisonment. 

A  person  imprisoned  as  punishment  for 
criminal  contempt,  properly  so  called,  is  im- 
prisoned in  execution  under  a  sentence  for  a 
crime. 

[EM.  Note.— For  other  cases,  see  Contempt 
Cent  Dig.  U  249-256,  273;   Dec.  Dig.  i  72.  •] 

Appeal  from  District  Court,  EUia  County; 
G.  A.  Brown,  Judge. 


<Benjamin  M.  flatbera  was  adjudged  goQty 
of  contempt  and  committed  to  JaU,  and  ap- 
peals.   Dismissed. 

C.  B.  Leedy,  of  Amett,  and  7.  O.  Anbu- 
chon,  for  plaintiff  in  error.  Smith  C.  Mat- 
son,  Asst  Atty.  Cten.  (John  H.  Burford,  of 
Guthrie,  and  W.  B.  Springfield,  of  Aniett. 
of  counsel),  for  the  State. 

DOTLE,  J.  The  Judgment  and  order  of 
commitment  sought  to  be  reversed  in  this 
case  was  rendered  in  a  proceeding  instituted 
against  plaintiff  In  error  for  an  alleged  con- 
tempt of  court 

Said  Judgment  la  as  follows:  "Emily  Ai 
Flathers,  Plaintiff,  v.  Benjamin  M.  Flathers, 
Defendant  Case  Pending  in  the  District 
Court  of  Bills  County,  Oklahoma.  On  this 
fifth  day  of  August,  1911,  VtAi  cause  came 
on  for  a  hearing  upon  the  matter  of  eon- 
tempt  charged  against  the  defendant,  Ben- 
jamin M.  Flathers,  and  the  court,  being 
fully  advised  in  the  premises,  finds  tJiat  the 
defendant,  Benjamin  M.  Flathers,  haa  dis- 
obeyed various  orders  of  the  court,  requir- 
ing him  to  pay  certain  sums  as  alimony  In 
the  above-entitled  cause,  and  especially  has 
he  disobeyed  the  order  of  this  court,  made 
on  the  14th  day  of  July,  1911,  requiring  him 
to  pay  $70  to  Emily  J.  Flathers  within  six 
days  after  se'rvlce  of  said  order  upon  him; 
said  sum  being  the  aggregate  amount  of  pay- 
ments 'ordered  to  be  made  by  him  as  alimony 
up  to  and  including  the  19tb  day  of  July, 
1911.  And  the  court  finds  that  the  defend- 
ant refused  to  comply  with  the  order  and 
make  said  payments  in  the  case  of  Emily 
J.  Flathers  against  Benjamin  M.  Flathers, 
and  that  the  defendant  was  able  to  make 
such  payments,  and  that  the  defotdant  Is 
in  contempt  of  this  court  in  refusing  to 
comply  with  said  orders.  It  la  therefore 
ordered  by  the  court  that  the  defendant, 
Benjamin  M.  Flathers,  be  committed  to  the 
county  Ja^  of  Ellis  county,  Oklahoma,  until 
the  said  order  of  this  court  la  complied  with, 
or  until  be  shall  execute  and  deliver  to  said 
Emily  J.  Flathers  a  quitclaim  deed  for  all 
claim  by  him  in  and  to  lots  18,  19,  and  20, 
in  block  4,  of  McCrate's  addition  to  the  town 
of  Shattuck,  in  said  Ellis  county,  together 
with  the  appurtenances  thereunto  Inddoat 
and  belonging.  Upon  the  execution  and  de- 
livery of  the  quitclaim  deed  aa  herein  above 
stated,  or  upon  payments  of  said  sum  of 
$70  to  Emily  J.  Flathers,  together  with  all 
costs  in  this  behalf  incurred,  the  said  Ben- 
jamin M.  Flashers  shall  be  released  from 
said  prison  and  custody.  It  la  further  or- 
dered that  the  said  defendant,  Benjamin 
M.  Flathers,  who  is  now  present,  be  and  he 
is  hereby  committed  to  the  custody  of  the 
sheriff  of  said  Ellis  county,  who  is  hereby 
ordered  and  directed  to  enforce  this  order. 
Witness  my  hand  in  chambers  in  the  dty 
of  Mangum,  In  Greer  county,  Oklahoma,  thla. 


*Fer  othw  cases  see  sun*  topte  and  sactlon  NUMBER  In  Dae.  DU-  A  Am.  D<s.  Kejr-No.  Serlu  A  Rep'r  IiidczM 
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fkftb  day  of  Attgnst,  1911.  &.  A.  'Browd,  T)iB- 
tilct  Judge  of  the  EiKht«e<ntb  Jadiclal  Dis- 
trict of  Oklahoma,  inclnding  Ellis  and  Greer 
Ck>untle8. 

"Filed  Ang.  8,  1911.  O.  B.  Null,  Clei* 
Dlst.  Court" 

U,  4]  The  Attorney  General  has  filed  a  mo- 
tion to  dismiss  this  appeal,  because,  as 
shown  by  the  record,  the  contempt  proceed- 
ings are  cLvll,  not  criminal,  and  this  court 
has  no  Jurisdiction.  We  are  clearly  of  the 
opinion  tbat  tbe  motion  should  be  sustained, 
and  the  only  order-  that  can'  properly  be 
piade  by  the  court  Is  one  dismissing  the 
purported  appeal.  While  this  court  has  Ju- 
risdiction to  review  an  order  or  judgment 
committing  a  iierson  for'  a  crliblnal  con- 
tempt neither  the  Constitution  nor  the  stat- 
ute has  conferred'  on  this  court  Jurisdiction 
to  review  remedial  proceedings  as  for  a  con- 
tempt, wliere  the  matter  of'  Contempt  con- 
sists of  the  disbbedlence-  of  orders  or  de- 
crees- rendertd'  In  clvU  actions. 
"  At  comtnon'  Ww,  ■  Judgments  of  superior 
courts  of  record  it  matters  of  contempt  were 
final,  and  not  Tei'l^able  In  any  other  court 
upon  appeal  or  tfrlt  of  error.  By  statute 
In  some  states 'the  remedy  by  appeal  and 
writ  of  error  has  been  given.  There  Is  no 
good  reason,  howe%'er,  In  any  case  that  we 
have  examtnM, '  why  cases  of  criminal  con- 
tempt are  not '  subject  to  review  in  some 
manner  by  an  appellate  court. 

In  an  able  article  on  criminal  contempts, 
In  the  Criminal  Law  Magaslne,  Vol.  6,  p. 
647,  the  distinguished  writer,  Mr.  Seymour 
I>.  Thompson,  8a:yfa  with  regard  to  Jnrlsdie- 
tious  tn  whlob-writsof  error  and  appeals  lie: 
"In '  several  'ot  the  American  states,  nnder 
iSxe  operation'  of  eonstitutional  or  statutory 
provisions;  and,  perhaps,  in  one  or  Ctro  cases, 
by  jii<Sotal  deoislons  contrary  to  the  general 
coarse  of  authotity,  wrtts  of  error  lie  in  tlfe 
Supreme  Court,  or  other 'at>pcaiate  court,  to 
revise:  the  final  Judgments  or  orders  of  t&e 
Inferior  Kiourts  in  proceedings  for  contempt. 
•  f  I  *  Most  of  the-  decisions  which  relate 
to  the ;  inquiry  under  what  circumstances 
appeals  lie  in  proceedings  for  contempt  arise 
out  of  that  use  of  process  of  contempt  which, 
41S  explained  ia  a  'formeS'  article,  was  in 
courts  of  eflutty  sbnply  a  process  pf  execu- 
tion— in  ,«tber  words,  In ,  what  are<  cf^led 
remedial  proceedings  as  for  contempt — and 
the  iuquiry,  for  the  most  part,  is, whether 
the  order  appealed  from  is  final  and  dis- 
positive of  a  substantial  right,  .or  interloc- 
utory merely..  The  general  rule,  varied  in 
some  Jurisdictions  by  local  statutes,  pertiaps 
by  Judicial  decisions,  is  tbt^t  such  ord^s 
are  appealable.  .  On  the  other  hand,  pro- 
ceedings as  for' contempt,  which,  in  their  na- 
ture,, are  interlocutory  only,  are  iiot  appeal- 
able," 

,  Contempts  of  cpurt  are  of  two  kinds,  civil 
and  criminal.  Much  confusion  exists  }n  Ju- 
.dlcial  decisions  as  to  whether  or  not  con- 


tempt proknedingli  are  civil  or'  eHinlnal.  A» 
a  general  rule,  these  designations  must  be 
considered  ^th'  reference  to  the  specific 
question  before  the  court.  In  the  article  of 
Mr.  Thompson,  above  referred  to,  he  says!. 
"The  boundaey  between  these  two  kinds  of 
contempt  is,  In  many  cases,  shadowy;  but 
the  substantial  distinction  is  tbat  one  id 
a  'mode  of  execution  of  Judgments  and  de< 
crees  in  civil  cases,  while  the  other  is  punish* 
ment  for  an  offense  of  a  criminal  nature.- 
The  distinction  is  said  to  be  this:  'If  the 
contempt  consist  in  the  refusal  of  a  party 
to  do  something  which  he  is  ordered  to  >  da 
for  the  benefit  or  advantage  of  the  opposite 
party,  the  process  is  dvll,  and  he  stands 
conimltited  nntU  he  complies  with  the  order. 
The  order  in  such  a  case  is  not  punitive,  bat 
executive.  If,  on  the  other  hand,  tlie  con- 
tempt consists  in- a  threatened  act  injurious 
to  the  other  party,  the  process  is  criminal, 
and  c<mvIctlon  is  followed  by  a  penalty  of 
fine  or  Imprisonment,  or  both,  which  is  pure- 
ly punitive.  In  the  former  case,  the  private 
party  alone  has  an  interest  in  the  enforce- 
ment of  the .  order,  and  the  moment  he  is 
satisfied  the  imprisonment  terminates;  In  the 
latter,  the  state  alone  is  interested  In  the 
enforcement  of  the  penalty." 

In  the  absence  of  a  statutory  classiflca- 
tion,  it  is  Impracticable  to  state  a  general 
rule  by  which.  In  all  cases,  to  distinguish 
these  two  classes,  in  the  one  or  the  other  of 
which  every  act  of  contempt'  must  be-dassi- 
fied.  But  substantially  the  main  distinction 
ie.  stated  by  this  court  as  follows:  "A  'civil 
contempt'  is  where  a  person  fails  or  re- 
fuses to  do  something  which  he  has  been 
brdered  to  do  for  the  benefit  of  the  opposite 
partf .  jUj^.the  cause.  The  punishment  by  im- 
prisonment Is  for  the  purpose  of  coercing 
the  pe«f ortnaace  of  the  act  "A  civil  contempt 
fe  instituted  by  a  private  individual,  for 
the  purpose  of  protecting  or  enforcing  his 
rij^his.  The  order  in  such  a  case  is  not  in 
tbe-,nature  of  a  punishment,  but  is  coercive 
to  compel  him  to  act  in  accordance  with  the 
order  of  the  court  A  'criminal  contempl* 
embraces  all  acts  committed  against  the 
majesty  of  the  law,  and  the  primary,  purpose 
of  their  punishment  is  the  vindication  of 
puWle  authotity  and  the  dignity  of  the 
courts.  ,In  the  case  of  a  criminal  contempt, 
the  proceeding  for  its  punishment  should 
conform  as  nearly  as  possible  to  proceed- 
ings in  criminal  cases."  Ex  parte  Gndenoge, 
2  Okl.  Cr.  UO,  100  Pac.  39.  See,  also,  Gom- 
pers  V.  Bucks  Stove  &  Range  Co.,  221  U. 
S.  418,  31  Sup.  Ct  492,  55  I^  Ed.  T97,  34 
L.  R.  A.  (N.  S.)  874;  Hake  v.  People,  230 
lU.  174,  82  N.  E.  561;  VUter  Mfg.  Go.  v. 
Humphrey)  182  Wis.  587,  112  N.  W.  10W5, 
13  L.  R.  A.  (N.  S.)  891. 

[1]  Under  the  Constitution  (article  7,  |  2) 
and  the  statute  (sections  1916  and  1917,  Sny- 
der's Sts.),  this  cimrt  has  exclusive  appel- 
late jurisdiction  to  review  and  correct  pro- 
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ceedlagB  of  Inferior  coarts  In  criminal  cases 
brought  before  It  for  determination  in  the 
manner  provided  by  law.  Bhibanks  v.  Cole, 
4  Okl.  Or.  26,  109  Pac.  736.  The  appelate 
Jurisdiction  of  the  Supreme  Court  extends 
to  all  dvil  cases  at  law  and  In  equity. 

[3]  Disobedience  to  an  order  of  the  dis- 
trict court,  or  Judge  thereof,  to  pay  alimony 
in  a  divorce  action  is  not  a  criminal  con- 
tempt. In  such  a  case  the  punishment  is 
only  ordered  for  the  purpose  of  enforcing 
an  order  In  a  dvil  action. 

The  order  allowing  bail  and  staying  execu- 
tion is  hereby  revoked,  and  the  purported 
appeal  is  hereby  dismissed,  and  the  case 
remanded  to  the  district  court  of  Ellis  coun- 
ty, with  direction  that  the  plaintiff  in  error 
be  remanded  to  the  custody  of  the  sheriff 
of  Ellis  county  in  accordance  with  the  Judg- 
ment and  order  of  the  Court. 

FURMAN,  P.  X,  and  ARMSTRONG,  J., 
concur. 


WHALEN  et  al.  v.   SMITH,   Judge.     (S.  F. 
6,018.) 

(Supreme  Court  of  California.    Aug.  1,  1912.) 

1.  Appbal  and  Errob  (Jl  1180*)  —  AppiiAi 
From  Pari  of  Judgmbnt— Rbvehsai^-Ef- 
FECT  AS  TO  Part  Not  Appealed  From. 

Where  an  appeal  is  taken  from  a  specific 
part  of  a  judgment,  as  authorized  by  Code  Civ. 
Proc.  I  940,  a  reversal  would  ordinarily  leave 
the  parts  of  the  judgment  not  appealed  from 
unaffected,  unless  the  part  appealed  from  is  so 
interwoven  with  the  remainder,  or  so  depend- 
ent thereon,  that  the  appeal  from  part  of  it  af- 
fects the  other  parts,  or  involves  a  consideration 
of  the  whole,  so  as  in  effect  to  amount  to  an 
appeal  from  the  whole  judgment,  and  if  a  re- 
versal is  ordered  it  would  extend  to  the  en- 
tire judgment 

[Ed.  Note.— -For  other  cases,  see  Appeal  and 
Error.  Cent.  Dig.  JS  4626-4631,  4658,  4659; 
Dec.  Dig.  {  1180.»] 

2.  Appeal  awd  Error  (|  1180*)— Part  of 
Judgment— Reversal— Effect. 

Plaintiffs,  prior  to  the  distribution  of  an 
estate,  instituted  a  proceeding  authorized  by 
Code  Civ.  Proc.  |  940,  to  determine  heirship, 
the  ownerahip  of  decedent's  estate,  the  interest 
of  each  respective  claimant,  and  the  persons 
entitled  to  distribution.  The  petition  presented 
two  issues:  First,  that  decedent  had  only  one 
brother  and  .one  sister,  both  of  whom  were  dead, 
and  that  plaintiffs  were  the  only  descendants; 
and,  second,  that,  as  such,  they  were  entitled 
to  one-half  of  the  estate  under  the  will.  The 
heirs  and  successors  of  decedent's  widow  denied 
that  plaintiffs  were  the  descendants  of  the 
brother  and  sister,  and  claimed  that  they,  as 
heirs  and  snccessors  of  the  widow,  were  enti- 
tled to  succeed  to  three-fourths  of  the  estate. 
The  judgment  found  for  plaintiffs  on  the  first 
issue,  but  held  that  they  were  only  entitled  to 
one-fourth  of  the  estate,  and  that  certain  of 
the  defendants  were  entitled  to  the  remaining 
three-fourths.  From  this  portion  of  the' judg- 
ment only,  plaintiffs  appealed,  and,  the  court 
holding  that  plaintiffs  were  entitled  to  one-half 
of  the  estate,  the  judgment  was  reversed  gen- 
erally. Held,  that  the  issue  on  which  the  judg- 
ment was  reversed  was  separable  from  the  issue 
determined  in  plaintiffs'  .lavor,  from  which  no 


appeal  was  taken';  and  hence  snchpart  of  ilie 
judgment  wai  final  and  conclusive,  and  not  af- 
fected by   the  reversal. 

[EM.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  fl  4626-4631,  4658,  4659; 
Dec.  Dig.  I  1180.*] 

Henshaw  and  Melvin,  JJ.,  dissenting. 

In  Bank.  Application  for  writ  of  manda- 
mus by  Martin  Whalen  and  others  against 
Frank  H.  Smith,  Judge  of  the  Superior  Court 
of  San  Joaquin  County.    Granted. 

A.  H,  Carpenter,  for  petitioners.  Max 
Criinm,  for  respondent 

SHAW,  J.  This  is  a  proceeding  to  compel 
the  defendant,  as  Judge  of  the  superior 
court,  to  render  Judgment  in  the  matter  of 
the  action  to  determine  heirship  in  the  estate 
of  George  Roach,  deceased,  entitled  "Martin 
Whalen  et  al.  v.  Joshua  B.  Webster  et  al.," 
in  accordance  with  the  decision  of  this  oourt 
on  appeal  therein,  as  reported  In  159  CaU 
260,  113  Pac.  373,  and  without  taking  fur- 
ther evidence  upon  the  issue  as  to  the  num- 
ber of  surviving  children  of  Thomas  Roach, 
a  deceased  brother  of  said  George  Roacb. 

The  contention  of  the  petitioners  Is  that 
the  appeal  in  Whalen  v.  Webster,  supra,  was 
from  a  part  only  of  the  Judgment  in  the  pro- 
ceeding— a  part  which  presented  but  one 
question,  namely,  whether  the  language  of 
the  will  of  George  Roach  gave  to  the  descend- 
ants of  his  brothers  and  sisters  one-half  of 
bis  estate  or  only  one-fourth  thereof;  that 
all  other  matters  determined  by  the  Judg- 
ment remained  unaffected,  and  are  finally 
adjudicated,  and,  hence,  that  tbls  court  on 
said  appeal  had  no  Jurisdiction  to  reverse  the 
whole  Judgment,  or  any  part  of  it,  except 
the  part  appealed  from ;  and  that  the  man- 
date of  reversal,  although  general  in  terms, 
can  apply  only  to  the  part  appealed  from. 
And,  further,  they  claim  that,  even  if  the  Su- 
preme Court  had  jurisdiction  to  reverse  the 
entire  Judgment  on  appeal  from  a  part  only, 
yet,  in  view  of  the  record  in  the  case,  the 
nature  of  the  proceeding,  the  Judgment  ren- 
dered, and  the  narrow  question  presented 
by  the  appeal,  the  general  mandate  should 
not  be  construed  to  apply  to  the  whole  Judg- 
ment in  the  proceeding  below,  but  only  to 
that  part  from  which  the  appeal  was  taken. 

[1]  There  are  doubtless  cases  of  appeals 
from  a  part  of  a  Judgment  where  tbe  part 
appealed  from  Is  so  interwoven  and  connect- 
ed with  the  remainder,  or  so  dependent  there- 
on, that  the  appeal  from  a  part  of  it  affects 
the  other  parts,  or  involves  a  consideration 
of  the  whole,  and  is  really  an  appeal  from 
the  whole,  and  if  a  reversal  is  ordered  it 
should  extend  to  the  entire  Judgment  The 
appellate  court,  in  such  cases,  must  have 
power  to  do  that  which  Justice  requires,  and 
may  extend  its  reversal  as  t&r  as  may  be 
deemed  necessary  to  accomplish  that  end. 
The  Code  provides  that  a  party  may  appeal 
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from  a  specific  i)art  of  a  Judgment  Code 
Civ.  Proc.  i  940.  Ordinarily  such  an  appeal 
would  leave  the  parts  not  appealed  from  un- 
affected, and  it  woold  logically  follow  that 
such  unaffected  parts  must  be  deemed  final, 
being  a  final  Judgment  of  the  facts  and  rights 
which  they  determine.  The  decisions  are  to 
the  effect  that  upon  such  an  appeal,  where 
the  parts  not  appealed  from  are  not  so  inti- 
mately connected  with  the  part  appealed  from 
that  a  reversal  of  that  part  would  require  a 
reconsideration  of  the  whole  case  in  the 
court  below,  the  court  upon  such  partial  ap- 
peal can  Inquire  only  with  respect  to  the  por- 
tion appealed  from.  Thus,  in  Early  v.  Man- 
nix,  15  Cal.  150,  it  was  said  that  a  plaintiff 
in  forcible  entry  could  appeal  from  an  order 
denying  his  motion  for  treble  damages  and, 
in  the  meantime,  enforce  his  Judgment  for 
restitution  of  the  premises.  In  Pacific  Mu- 
tual L.  I.  Co.  V.  Fisher,  106  Cal.  237,  39  Pac. 
758,  it  was  said  that  the  Supreme  Court  Is 
ilot  kf  liberty  to  review  a  part  of  a  Judgment 
which  is  not  appealed  from.  In  Estate  of 
Burdlck,  112  Cal.  391,  44  Pac.  784,  the  court 
below  made  a  decree,  upon  the  executor's 
petition,  settling  his  final  account  and  mak- 
ing distribution  of  the  estate.  He  appealed 
from  all  of  the  decree,  except  the  part  there- 
of settling  his  final  account  Upon  the  ap- 
peal he  applied  to  review  the  order  settling 
the  final  account;  but  the  court  refused  to 
consider  the  question  of  its  accuracy,  saying : 
"We  must  not  interfere  with  it  To  attempt 
to  do  so  would  be  an  arbitrary  proceeding 
without  authority."  In  RIcketson  v.  Rich- 
ardson, 26  Cal.  154,  there  were  several  de- 
fendants, and  one  alone  appealed.  A  rever- 
sal as  to  all  of  the  defendants  was  asked. 
The  error  consisted  of  a  defective  service  of 
summons  and  affected  the  appellant  only. 
A  reversal  as  to  the  other  defendants  was  re- 
fused; the  court  saying  that  It  was  bound 
to  presume  that  there  was  no  error  as  to 
them,  since  they  had  not  taken  any  appeal. 
In  Kelsey  v.  Western,  2  N.  Y.  505,  the  court 
said :  "It  is  well  settled  that  only  that  part 
iof  a  decree  which  is  appealed  from  is 
brought  before  the  appellate  court  for  re- 
view." In  Bush  V.  Mitchell,  28  Or.  92,  41 
Pac.  155,  the. court  referring  to  an  appeal 
.(com  a  part  of  a  Judgment  quoted  the  fol- 
lowing language  from  Shook  v.  Colohan,  12 
Or.  243,  6  Pac.  503:  "O^be  trial  of  the  suit 
anew  would  be  confined  to  a  trial  of  the  case 
affecting  the  part  of  the  decree  specified  in 
tl^e  notice  of  appeal."  In  that  state  the  ap- 
pellate court  had  power  to  try  the  suit  anew. 
.The  following  cases  recognize  and  apply  the 
general  principle  that  an  appeal  from  a  dls- 
^ct  and  independent  part  of  a  Judgment 
does  not  bring  up  the  other  parts  for  review 
In  the  appellate  court,  and  that  a  reversal 
of  th^  part  appealed  from  does  not  affect  the 
portions  not  dependent  thereon,  but  that 
they  will  stand  as  final  adjudications:  Ikerd 
T.  Postlewhalte,  34  La.  Ann.  1235;  Nelson  t. 


Hubbard,  13  Ark.  253;  Scutt's  Appeal,  46 
Conn.  38;  Ervln  t.  Collier,  3  Mont.  189; 
Hess  v.  Winder,  34  Cal.  270;  Sands  v.  Cod- 
wise,  4  Johns.  (N.  T.)  602,  4  Am.  Dee.  305;  In 
re  Davis'  Estate,  149  N.  Y.  548,  44  N.  H 
185;  Leavlson  v.  Harris  (Ky.)  14  S.  W-  343; 
Meadow,  etc.,  Co.  t.  Dodds,  6  Nev.  261;  Rob- 
ertson V.  Bullions,  11  N.  T.  246;  Moercben 
V.  StoU,  48  Wis.  307,  4  N.  W.  352. 

[1]  This  principle  is  decisive  of  the  <»8e. 
If  the  decree  appealed,  from  In  Wbalen  v. 
Webster  bad  been  a  decree  distributing  the 
estate,  it  might  plausibly  be  argued  that  the 
dlBtrlbutlon  was. the  final  Judgment  and  that 
the  decision  as  to  the  persons  who  are  the 
heirs  at  law  ^as  a  mere  finding  of  fact,  up- 
on which  the  final  Judgment  followed  as  mat- 
ter of  law.  In  which  case  a  general  order  of 
reversal  would  open  the  whole  matter  for 
a  new  trial  as  to  the  facts.  But  that  pro- 
ceeding was  Instituted  under  section  1664  of 
the  Code  of  Civil  Procedure.  This  section 
provides  a  special  proceeding  for  the  purpose 
of  ascertaining  and  determining,  In  advance 
of  distribution,  the  persons  who  have  suc- 
ceeded to  the  estate  and  the  portions  Inherit- 
ed by  or  de'^lsed  to  each  of  them.  Upon  the 
trial  thereof,  the  court  must  "determine  the 
heirship  to  said  deceased,  the  ownership  of 
his  estate,  and  the  Interest  of  each  respec- 
tive claimant  thereto  or  therein,  and  persons 
entitled  to  distribution  thereof."  No  other 
Judgment  is  to  be  rendered,  and  no  disposi- 
tion whatever  Is  to  be  made  of  the  estate. 
It  is  a  determination,  first  of  the  persons 
entitled  as  heirs,  devisees,  or  legatees,  or  as 
their  successors,  if  any  have  died ;  and,  sec- 
ond, the  interest  of  each  one  In  the  estate  of 
the  decedent. 

The  will  of  George  Roach  gave  an  Interest 
In  his  estate,  after  the  death  of  his  wife,  to 
be  equally  divided  among  his  brothers  and 
sisters  or  their  descendants.  The  petition  of 
Whalen  and  others,  plaintiffs  in  the  proceed- 
ing, alleged:  First,  that  the  decedent  had 
only  one  brother  and  one  sister,  both  of 
whom  were  dead,  and  that  plaintiffs  were  the 
only  descendants;  and,  second,  that,  as  such, 
they  were  entitled  to  one-half  of  the  estate 
under  the  will.  The  heirs  and  successors  of 
the  widow  of  the  decedent  appeared  and  an- 
swered, denying  that  plaintiffs  were  descend- 
ants of  the  brother  and  sister,  and  claiming 
that  they,  as  heirs  and  successors  of  the 
widow,  were  entitled  to  succeed  to  three- 
fourths  of  the  estate.  The  Judgment  therein 
declared,  first,  that  the  plaintiffs  were  the  dev- 
Iseee  and  heirs  at  law  of  ROach,  the  de- 
scendants of  bis  brothers  and  sisters  referred 
to  in  his  will  and  the  persons  entitled  to  take 
as  devisees  under  his  will;  second,  that  each 
of  them  w^s  ^titled  to  a  specific  interest 
the  aggregate  of  all  of  them  being  only  one- 
fourth  of  the  estate;  and,  third,  that  certain 
named  defendants,  as  successors  of  the  wid- 
ow, were  entitled  to  the  remaining  three- 
fourths.    There  Is  nothlitg  in  the  record  to 
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Indicate' that  tbere  wais  any  clftlia  tbat  therd 
were  other  dmcendanta  of  the  brothers  mud 
slstevs.'  The  pcittclpal  dispute  was  npon  the 
qnestl(>li  of  law  Whether  the  fourtii  cladseof 
the  will  gave  the  plaldtlffs  oae-half  of  the 
estate  or  only  onevfourtli' thereof .  The  plain- 
tiffs appeal  only  from  that  part  of  the  Judg>~ 
ment  which  declared  that  they  were. entitled 
to  take  only  one-fourth;  and  that  certain  da- 
fendatatswere  entitled  to  three-fonrtha  of  the 
estate.  No  appeal  was  taken  from  the  part 
declaring  that  the  plaintUfs  were  persons  en- 
titled, as  descendants,  of  tbe  brother  and  sis- 
ter, to  take  as  deTlaees  nnder  the  will.  The 
iiaestion  whether  or  not  said,  brother  and  sis- 
ter left  other  descendants,  and  whether  or' 
not  there  were  other  brothers  and  slaters, 
was  in  effect  determined  in.  the  negative  by 
the  judgment.  The  plaintiffs  were  satisfied 
with  that  determination,  no  one.  appeared  to 
dispute'  (XT  question  it,  and  its  accuracy  was. 
not  reviewed,  considered,  or  discussed  by  this 
court  in  its  opinion  on  the  aH>eal;  nor  was 
it  pres«ited  for  review  by  the  record.  The 
only  question  discussed  or  decided  was 
whether  the  fourth  clause  disposed  jof  one- 
half  »f  the  estate  or  one-fourth  thereof.  The 
decision  was  that  it  gave  oae-lialf,  and  the 
Judgment  on  that  subject .  was  ajocordingly 
reversed.  The  mandate  did  not  go  into  spe- 
cific particulars,  but  consisted  simply  of  the 
words,  ."The  Judgment  is  reversed."  The 
part  o(  the  Judgment,  appealed  from  deter- 
mined no  question  of  law,  except  the  proper 
construction  of  the  will.  No  question  of  fact 
was  involved  iu  the  appeal.  The  determina- 
tion of  the  construction  of  the  will  ^id  not 
require  any  inquiry  concerning  the  persons 
who  were  entitled  as  members  of  the  class 
described  as  descendants  of  the  brothers  and 
platers  of  the  decedent.  The  coiirt  was  there- 
fore witbtaut  authority  to  consider  the  latter 
question,  and  It  did  not  make  any  attempt  to 
do  so.  In.  view  of  these  considerations,  the 
words  of  the  mandate  should  be  understood 
^nd  construed  to  refer  only  to  the  part  of  the 
judgment  appealed  from — the  part  which  the 
Supreme  Court  had  Jurisdiction  to  reyiew — 
jan4  to  reverse  thiat  part  only,  without  affect- 
ing the  other  parts  not  specified  in  the  hotlce. 
It  follows  that  the  court  below  has  no  au- 
thority to  retry  the  question  whether  there 
were  other  descendants  of  the  brothers  and 
sisters  than  those  included  in  the  decree  pre- 
viously rendered.  The  decision  left  no  mat- 
ter of  fact  to  be  determined,  and  the  only 
duty  of  the  court  below'  upon  the  going  down 
of,  the  remittitur  wais  to  enter  Judgment  In 
the  proceeding  in  accordance  with  the  facts 
previously  found  and  with  tU^  decision  of 
the  Supreme  Court  on  appekl. 

It  is  therefore  ordered  by  the  court  that  a 
writ  of  mandate  issue,  dlrectiog  the  superior 
court  of  San  Joaquin  county  to  enter  Judg- 
ment in  the  proceeding  of  Wbalen  v.  Webster 
iipon  the  facts  found  in  accordance  with  the 
^.p^^ion  .of  the  Supreme  Court,  and  without 


proceeding  to  dctryfiny  issues  .of  fact  deter- 
mined upon  the  former  hearing  in  that  jC^urt. . 

We  concur:  BBATTT.'  C,/^.;  ANGEUjOT- 
TI,  i.;  8LOSS.  J.i  LOBICiAN,  J. 

HBNSHAW,  i.  I  dissent  The, power  of 
this  court  to  reverse  the  whole  of  a  Judg-. 
ment,  when,  a  part  only  has  been  appealed 
from,  is  conceded  by.  the  prevailing;  opinion 
to  exist. 

The  judgment  delivered  t}y  this  court  In 
Whalen  v.  Webster,  15?  Cal.  260, 113  Pac.  373, 
Is  in  the  following  language,  "The  Judgment 
is  reversed."  Language  so  plain  and  so  free 
from  ambiguity  neither  requires  explanation 
nor  permits  construction.  It  either  means 
what  it  says, .  or  it  means  nothing.  It  fol- 
lows, therefore  (the  power  of  the  court  so  to 
do  '  being  conceded),  that  this  court  deliber- 
ately reversed,  not  a  part,  but  the.  whole,  of 
the  Judgment  appealed  from;  for,  as.  is  said 
In  Glass^  t.  Hansen,  149  CaL  511,  87  Pac 
200,  where  a  similar  question  was  presented : 
"In  reversing  the  case,  this  court  might  have 
directed  what  issues  should  again  be  tried, 
and  what  should  be  deemed  finally  settled  by 
the  first  trial;  however,  it  did  not  do  so,  and 
the  judgment  was  merely  in  the  general 
terms,  'The  Judgment  and  order  are  revers- 
ed.' This  clearly  left  the  whole  case  to  be 
tried  anew,  as  if  It  had  not  been  tried  before. 
Falkner  v.  Hendy,  107  CaL  54  [40  Pac.  21, 
S8CJ."  In  Cowdery  v.  London,  etc..  Bank,  139 
CaJ.  298,  73  Pac.  196,  96  Am.  St.  Rep.  115, 
this  court,  in  effect,  refused  to  put  any  con- 
struction upon  a  judgment  such  as  the  one 
here  under  consideration,  or  to  attempt  to 
modify  its ;  plain  meaning  in  any  way.  The 
Judgment  of  this  court  in  the  Cowdery  Case 
was:,  "The  Judgment  •  *  •is  reversed 
and  the  cause  remanded,  with  directions  that 
the  trial  court  enter  judgment  In  accordance 
with  the  views  here  expressed."  Says  this 
court:  "The  legal  effect  of  the  order  of  the 
Supreme  Court  was.  to  reverse  and  vacate 
the  Judgment, 'and  not  merely  td  modify  it. 
Upon'  a  decision  of  the  Supreme  Court  that 
there  was  material  error  In  the  action  of  the 
court. below,  that  court  may  direct  the  char- 
acter of  the  subsequent  proceedings  in  the 
lower  court,  and  its  mandate  will  vary  ac- 
cording to  Its  views  as  to  the  proper  coarse 
.to  be  pursued.  It  may  conclude  not  to  re- 
verse the  Judgment,  but  to  modify  It,  "by 
eliminating  some  portion,  or  by  adding  some- 
thing to  it,  leaving  th6  remaining  part  of  the 
Judgment  below  to  stand  affirmed  and  In  full 
force  and  effect  from  the  date  of  Its  original 
entry  or  rendition;  or  It  may  reverse  the 
judgment,  which  means  to  entirely  vacate  It, 
and  may  remand  the  canse  for  a  new  trial; 
or.  If  a  he;w  trial  is  not  necessary.  It  may 
upon  the  reversal  remand'  it,  with  directions 
to  the  lowier  court  to  enter  a  particular  Judg- 
ment." 

What  this  court  ts  here  ddin^  Is  changing 
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lo'Mdeiittel.'  pattleidRn.  •  -in^satat  wbiqh-  It 
bn  Mlembly  fivta,  wMcb  judsmeot  by  Upse 
df  time  hag  passed  from  its  cantrol  and  be- 
come' aa  absolute  finality.  It  is  doins  tbls 
odder .  tfae  gnlse  of  constratoK  langnage  so 
irfaln  as  to'  forbid  eoBBtractlon.  Tbs  direct 
oonseqnence,  the  lesal  effect,  of  this  is  to  im- 
pair, wtthout  warrant  of  law,  the  stability 
abd  security  of  erery  Judgment  which  this 
eoart  has  rendered.  If  this  court  in  one  case 
tta  say:  that  its  formal  decree  reversingr  the 
whole  of  the  judgment  of  a  trial  court  means 
merely  the  rereraal  of  some  portioa  of  that 
Judgmoit,  it  may  say  so  In  any  case. 

The  Judgment  wbich  this  court  rendered  in 
160  Cal.  260,  118  Pac.  373,  was  either  mis- 
taken  or  not  mistaken.  If  It  was  not  mis- 
taken, there  Is  no  need  for  its  correction.  If 
tt  was  mistaken!  this  is  not  a  legal  method 
for  Its  correction.  Motblng  but  hopeless  con- 
fusion in  the  law  and  a  Just  contempt  for  the 
law  can  follow,  if  its  highest  InterpreterB, 
under  condition^.  ,8ncb  as  those  here  present, 
yball  be  permitted  to  say  that  tt^^  own  de- 
liberately.  chosen  language  does  not  mean 
that  which, alone,  the  words  must  mean  to 
a|iy  comprehending  mind.  I  therefore  dis- 
sent under  thecoDTictlon  that  the  prevailing 
f pinion  and  Juidgment  fire  not  alone  witbout 
the  sanction  of  the  law,  but  are  a  dangerous 
iUBoVation  upon  the  law. 

.   i  concur:,  MBLTIK.  J. 


4US  Cal.  ass 

VJBOmB  r.  HATCH,    (Or.  LTpfi.) 

tSapreme  Cptirt  of  California.     Aar  2,  1912. 
■      '     Rehearing  Denied  Aug.  81,  1912.) 

X.  Cbixinai,  Law  (|  1032*)--AppBAi<r-PBM- 

■NTATION  or  OBOUl^DS  OF  RCVIEW  IN  Cb^UBT 

"  •  BxiAW. 

'  An  obr)ecti»n  t«  tta  indictment,' which  was 
not  taken  by  dewarr.er  in  tlte  trial  cour^  cannot 
be  raised  for  the  firqt  time  on  appeaL 

[Ed.  Note.— For  other  cases,  see  Cjriminal 
Law,  Cent.  Dig.  {|  2627,  2628,  2642,  26SS;  Dec. 
Dig.  I  1032.  •! 

).  STifBKtsxKiairr  (t  11*)— Dihaitd— Kkbb- 

•  Ktrr.-- 

To  support  a  eonviction  for  embezclement, 
it  need  not  be  shown  that  after  the  fraudulent 
misappropriation  of  the  money  a  demand  was 
made  on  defeiidant, 

[Ed.  Note.— For  otlAr  eases,  see  Embeacle-' 
meat,  Cent  Dig.  SI  9^  10;  Dec.  Dig.'i  11.*] 

9.  EXBEZZtXVKRT    <|   44*)  — DEKAICD  — ETI- 

•  BBBTCK— SUFFICIKNCT. 

In  a   prosecution  for  embeulement,   evi- 
dence held  sufficient  to  show  that  a  demand  was 
made  on  deftadant  for  the  money  appropriated. 
[Ed.  Note.— IV>r  other  cases,  see'  Embescle- 
ment^  iGenb  Dig.  if  S7-70;  Dec.  Dig.  |  44.*] 

4.  Cbiminai.  Law  Q  S63*)— BviDKNCt»— Gob- 

raa  Dbuoti. 

The  corpDs  deiioti  n«^d  not  be  proved  be- 
jtond  a  reasonable  doubt  by  evidence  other  than 
the  admissions  and  declarations  of  accnsed. 

[Ed.  Note. — For  other  cases,  aee  Criminal 
Law,  Cent  Dig.  1 1269;  Dec.  Dig.  |  663.*] 


fi.  Waaxzjsxtaxt  (|  8*)— BassimAUl. 

where  accused  oad  control'  over  money  or,' 
a  bank  check  which  could  be  converted  into 
'money,  he  may  l>e  convicted  of  ttmbezzlement 
for  ms  franduent  misappropriation,  although. 
he  did  not  take  possession  of  actual  currency. 
[Ed.  Note.— For  other  cases,  see  Embeecle- 
ment.  Cent  Dig.  I  4;  Dec.  Dig.  i  6.*] 

6.  CwjqjxAL  Law  (|  1170*)— AppKi>-HABK- 

LESS   EbBOB. 

The.  erroneous  rejection  of  a  note  oflfered 
in  evidence  is  not  prejndlcial,  where  every  fact 
Which  could  have  been  shown  by  it  has  been 
shown  by  the  nncontroverted  testimony  of  the 
witnesses. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  {{  8146-3153;  Dec  Dig.  i 
1170.*] 

7.  CBmiNAL  Law  ({  870*)— Triai,— Waivm' 
or  Ebbobs. 

In  a  prosecution  for  embeszlement,  where 
defendant  sought  to  introduce  a  note,  and  the 
court,  not  being  fully  advised  in  the  matter, 
sustained  an  obiectioa,  but  expressed  a  willing- 
besa  to  permit  the  note  to  be  introdoiped,  U 
connected  with  the  case,  and  accused  rested  Iiis 
case  without  making  any  attempt  to  connect 
the  note,  he  waived. the  error.  '  '  '     '  .^l 

[Ed.  Note.— For  other  cases,  see  'CMminal 
Law,  Cent  Dig.  B  1698-1596;  Dec  [Hg.  | 
670.*1 

S.  CBiiaHAi.  Law  (i  1169*)— ApfbaJ/— Haui- 

UC88  Bbbob. 

In  a  prosecution  for  embezzlemebt,  where 
all  of  the  facts  npon  which  a  witness'  conclu- 
sions were  based  had  been  admitted  in  evi- 
dence and  were  before  the  jury,  and  the  wit- 
ness' cooclusioiw  were  the  omy  reasonable  ones, 
the  admission  of  bis  conclusions  was  not  harm- 
ful. 

[Ed,  Note.— For  other  cases,  see  Criminal 
LavnCent  Dig.  H  3088,  8187-S143:  Dec.  Dig. 

8.  CuipicAi.  Law  il  871*)  — BviDENca  or 
Othkb  Offensbs— Bmbezzleusmt. 

'While  evidence  o(  independent  crimes 
which  have  no  tendency  to  prove  a  materia^ 
fact  in  connection  with  tne  par^cular  crime  for 
which  sccused  is  t>eing  prosecuted  is  inadmis- 
sible, yet  evidence  of  ouer  oif enses  is  admis- 
sible to  prove  motive  or  intent,  or  where  the 
evidence  of  the  crime  is  intermixed  with  the 
evidence  ofotber.crimes;  and  hence,  in  a  pros- 
ecotion,  for  embeaslemenl^  where,  accused  ba|I 
for  a  .long  time  acted  as  agent,  and  bad  re- 
ceived and  disbursed  money,  and  had  refused  tfi 
accouot.for  a  Ifrge  sijm  of  money,  evidence  of 
those  facts  was;  admissible  is  a  prosecntiott  for 
the  embezzlement  of  a  selected  item. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Iaw.  Cent,  Dig.  {{  907,  972-976;   Dec.  Dig.  | 

ip.  CsninfAL  Law  f|  713*)- Tbial— Abott- 

mmfi  or  Coitnsbi,. 

In  a  prosecution  for  embezzlements  where 
accused,  who  had  for  a  long  time  acted  as 
agent,  refused  to  give  any  account  'of  #h'at  bad 
become  of  ills  principal's  money,  a  statement  by 
the  district  attorney  in  lus  argument,'  that  it 
was  the  duty  of  a  trustee  to  exiercise  the  high- 
est good  faith  toward  his  benefidary  in  matters 
concerning  the  trust  was  not  erroneous,  being 
app]ioabIe  to  tbe  case  in  question  and  a  correct 
statement  of  law.  . 

[EM.  Note.— For  other  casesj  see  Criininsl 
lAw^Gent:  Dig.  ii.  1668,  1678;    Dec  Dig.  i 

11.  CBiiaRAi.   Law    (f   822*)— TBiai.  — !»• 

STBUCnoNS. 

Where  the  instructions,  read  as  a  whoI«, 
did  net  incorrectly  state  the  law,  .and  are  not 


'rotaOm*  asaas  see  saw. topis  and  ssoUea  MUlIBXIlia  Ose.  Slf.  *  Am.  Dig.  Kay-No.  Barias  A  Bap'r  iBSmp 
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contradictory,  •  neyr  trial  cannot  be  claimed 
because  some  partictilar  instruction  is  not  com- 
plete. 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law,  Cent  Dig.  fg  1990,  1^1,  1994,  1995, 
?158:   Dec.  Dig!  J  g22.»] 

12.  Cbimiwax   Law.  (I  a07*).— Twjx— In- 

STBDCTIONS.  ,    . 

"  Argumentatiye  Inatmetions  are  properly 
refused. 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  {{  1805,  1959,  1960;  Dec.  Dig. 

13.  Cbiuirai,   Law    (|   814»)  —  Tbial— Ih- 
SIBUOnON^— Afpucabiuxt  to  Evidencb. 

In  1^  prosecution  of  an  afent  for  embezzle- 
ment of  the  funds  of  his  principal,'  where  ae- 
<;n8ed  offered  uq  evidence  that  the  relation  be- 
tween him  and  his  principal  was  that  of  debtor 
and  creditor,  an  instruction  on  that  theory  was 
properly  refused,  not  being  applicable  to  the 
evidence. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  tt  1821.  1833,  1839,  1880, 
18(35,  1883,  189^  1924,  1979-193$,  1987;  Dec. 

14.  Cbivina?:.  Law   (i  822*)— TUAb— Read- 
iRe  Law  to  Jubt. 

la  a  criminal  prosecution,  where  the  in- 
structions regarding  the  degree  of  certainty  re- 
quired- for  conyiction,  were  clear  and  full,  and, 
taken  as  a  whole,  could  not  hive  conveyed  any 
other  impression  than  that  the  prosecution  was 
botmd  to  prove  every  element  of  the  crime  be- 
yond a  reasonable  doubt,  the  reading  of  Code 
Civ.  Proc.  I  1826,  providing  that  the  law  does 
not  require  such  a  degree  of  proof  as,  inidad- 
ing  possibility  of  error,  produces  absolute  cer- 
tainiy,  but  that  moral  certainty  only  la  requir- 
ed, is  Qot  erroneous. 

(Bd.  Note.— For  othir  caJies,  Me  Criminal 
Law,  Cent  Dig.  Jf  1990,  1991,  1994,  1998, 
8158;  Dec.  Dig.  {  822.*] 

15.  )SBiiaNAi.  Law  (|  siftl*)— TsrAt/— Vbbdict 

— SCFFICIBNCT. 

In  a  prosecution  for  embezzlement  where 
the  indictment  charged  accused  with  the  em- 
bezzlement of  $37,0OO,  and  at  the  outset  the 
district  attorney  selected  as  the  item  to  be 
proved  tlie  amount  of  $4,000,  a  verdii^  finding 
accused  guflty  of  embefedement  as  charged  in 
the  indictment  and  elected  by  the  people  as  the 
substance  of  offense  to  be  proved,  is  suflScient; 
the  election  of  the  people'  a^ipearing  from  th« 
n^inutes  of  the  triaL  which;  under  Fen.  Code, 
I  1207,  are  a  part  of  the  record. 

[iSd.  Note.— For  other  caseiii  see  Criminal 
Law,  CentDig.  H  2089, 2098 ;    Dec.  Dig.  {881.*] 

JSelvlB,  Jn  dissenting. 

In  Bank. '  Appeal  from  Superior  Court, 
.Santa  Clara  County ;   J.  R.  Welch,  Judge. 

Jackson  Hatch  was  convicted  of  embezale- 
in«it,  and  be  appeals.    AfRnned. 

See,  also,  13  Cal.  App.  621,  109  Pac.  1097. 

Rehearing  denied;  Beatty,  C.  J.,  dissenting. 

Frank  Freeman,  O.  D.  Richardson,  and  H. 
L  Stafford,  for  appellant  U.  S.  Webb,  Atty. 
Oen.,  Raymond  Benjamin,  Chief  Deputy 
Atty.  Oen.,  and  J.  Charles  Jones,  Deputy 
Atty.  Goi.,  for  the  People. 

'  PER  CURIAM.  This  appeal  from  the 
judgment,  and  from  an  order  denying  de- 
fendant's motion  for  a  new  trial,  comes  to 
this  court  In  consequence  of  the  inability  of 
fhe  Justices  of  the  District  Court  of  Appeal 


ftir  the  TinA  Appetltne  tllBtrlet,  toi  which. th» 
lippeal  was  taken,  to  agree  upon  a  iuigmeUL 
Two^  of  the  Justices  of  said  court  wef6  at 
the  (jplnion  'that  the  "judgment  and  order- 
should  be  reversed  on  aocount  of  errors  in 
the  admission  and  rejection  of- -evidence,, 
while  the  third  Justice  expressed  the  view 
that  the  rulings  in  qnestlDD,'  if  erroneous, 
were  not  prejudicial  to  the  appellant  All. 
three  Justices  agreed  that,  except  with  re-' 
gaifd  to  the  particular  rulings  Just  referred 
to,  the -record  disclosed  no  ernw- Affecting 
any  substantial  right  of  the  defendant       ' 

The  following  opinion,  in  which  we-ex^ 
press  the  views  of  this  court  upon  the  ques- 
tions raised  by  the  appeal,  is  taken,  virtual* 
ly  in  Its  entii^ty,  from  the  two  opinions 
filed  in  the  District  Court  of  AK>eal. 

This  is  the  second  appeal  In  the  cas&  Up- 
on the  first  appeal  the  }ud^nent  against  the 
defendant  was  reversed,  and  the  cause  re- 
manded for  a'  new  trial.  The  retrial  result- 
ed again  In  the  conviction 'of'  the  defendant, 
and  this  appeal  Is  from  the  Judgment  and 
order  denying  Ills  motion  for  a  new  trlaL 

Upon  this  a;ppeal  the  appellant  again  trre- 
sents  the  point  tliat  the  court  erred  In  over- 
ruling his.  demurrer  to  the  indictment,  for 
the  reason,  as  he  clalpas,  that  the  Indictment 
charges  appellant  with  two  offenses.  It  Is 
sttfBcient  to  say  that  this  point-  was  decided 
against  the  appeili^it.  upon  the  former  ap- 
peaL  People  v.  HACch,  13  Cal:-  App.  521,  109 
Pac.  1097.  Howev«r,  in  addition  to  People 
V.  Thompson,  111  CaL  242,  43  Pac.  748,  cited 
In  the  opinion  upon  the  first  appeal,  we 
may  dte  People  t.  Shotwell,  27  CaL  401; 
People-  ▼.  Frank,  28  Cb.L  Q07 ;  ,  People  T. 
Sheldon.  68  Gal.  434,  9  Pac.  457 ;  P^ple  V. 
I^yshon,  108  Cal.  440,  41  Pac.  480. 

[1}  It  Is  further  urge^  that  the  Indictment 
does  not  conform  to  the  requlreinents  of  sec- 
tion 954  -of  the  Penal  Code,  as  amended  In 
1905  (St  1905,  t>.  772),  In  that  the  "different 
statements  of  the  same  offense"  are  not  set 
forth  in  different  counts.  This  point  is  not 
raised  by  the  demurrer,  which  Is  simply  that 
more  ttian  one  offense  to  charged  in  the  li^ 
dictment  In  thus  disposing  of  the  argu- 
ment of  counsel,  we  do  not  wish  to  be  under- 
stood  as  intimating  that  his  point  would 
be  good,  if  properly  raised  by  the  demurrer. 

Appellant  urges  that  the  evidoice  is  not 
sufficient  to  support  the  verdict  of  the  jnryv 
finding  the  defendant  guilty  as  charged.  We 
have  carefully  read  all  the  evidence  in  the 
case,  and  find  no  merit  in  this  contention. 
We  do  not  deem  it  necessary  to  discuss  the 
evidence  in  detail,  but  shall  consider  It  only 
In  regard  to  certain  particnlata.  In  which  U 
In  claimed  to  be  deficient 

[2,  3]  It  Is  claimed  that  no  demand  was 
shown  to  have  bCen  made  ttpon  defendant 
for  the  money  involved  with  which  it  was 
hla  duty  to  comply. 

In  the  first  place,  the  guilt  or  Innocence 
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of  iflef^ndtot  <Mi) '  ilofi  neoeaMrBy  'depend 
upon  tbe  qnestloh  whether  or  Ytot'/aur  die- 
inand  Jmd  been  uad6  upon  Mm  for  the  monw 
ey  Involved.  The  real  question  ia,  'Does  the 
eVtdeBce  show  a  frauduleot  appropriation 
by  defendant  of  the  money'  Involved?'  Kei- 
tber  People  r.  Btge,  116  Cal.  S8T,  48  Vac 
326,  nor  People  v.  Royce,  108  OH.  ITS, 
37  Pac  6301  38  Fa&  tSU,  lays  dovAi  thd  rale 
tiat  a'  demand  ta*  necessary,  as  il'  mbttervof . 
law,  to'COnstltntei'ah  embeailement  In  'ea/eto: 
of  these  cases  the  eonrt  discussed  tDe  evl-i 
dencei  and  '  held  'that  It  was  insoffloient-  to 
Bopport  a  venUct  of  gatl^,  and  in  so  idohie 
adverted .  to  the  -fiict  that  ho  demand  had 
betomade,  -xiA  In-  each  casei  alss  adverted 
to  the  ftktt  that  It  had  not  been  Shown  that 
the  defendant  had  In  fact,  or  at  all,  appro-' 
prU»ted'  the  money  Involved  -to  tils  own  'use, 
or  that  he  did  not  have  It  on  hand. at. 'all 
times  to  ma6t  any  diantaad,  tf  one  had  been 
made:  ■  "No  doobt  ^mbezalcBMBt  may  -ba  (s-> 
taMlstiM  under  certain  clveuinstances  witih' 
ont  proof  of  a  demand,  as  where  other  eivin 
dmce  clearly  shows  an  ai^ropriatlwi'ibr-aB. 
employ^  of  hia  emptogrer's  funds,  with  intent 
to  do  eiQ  fraudnlei^r  and  felDqlonsly."  Peo- 
ple! .v..  Kotyee.  Bupn.  In  some  cases,  to  ttw 
absence!  of  other  siifficleat  ptoot,.  a  denwMid 
m«y  .  be  .neeesaarjr  ,to  fix  the  tfaet  9I  .the- 
traudulMit  appropriation;  but  tbe.ret^  ^t^sti 
always  is:  Does,  tbe  whole  erid«nc«i<>B^^ 
Itaflf  thecz^bQeabaixed;  that  la,  a  fraudnl^fe 
apnrqprietlpa  aa  charged  ln,/th^  Indlotiq^nt. 
Pepple;  V.  ;W»rd,  134  Cal,. 301,  66  Pac.  P??, 
Ill  the  second, placf^  there  la  ample..W- 
deaee  in  thq  recoird '  of  a  sufiac^lent  d^mf^d.. 
At  the  oujMt  of  the  , trial,  ^^.dlstrlict, attor- 
ney selected,  as  ^he  item  upon  ^Ich.  be- 
would  cely  fe^  a  cpnvici;ion,  t^e  spin  of  |4j- 
lOCSCi,  received  by  appellant  f^  jwoperty 
belopglng  to  the  prosecutrix,  Mrs.  Sage, 
knows  <V3-.tI^  lyon  street  property,  sold  by 
him  under  her  ^strncUons  in  Jx^ut,  1907. 
He  :had  beeg  her.  ageot  for  a,  number  of 
years.  In  Jann^i7,,ag07,  be  furnlshe^  ber 
a  sta^tem^t,  .w^<a^  on  its  face  showed!  that 
he  had  la  Jbls  ct^lrge  as  her  agent  money 
loaned  and  bearing  interest  in  the  sum  of 
934,509,  aud  four  plecea  of  real  estate;  one 
of  them .  being  tbe  property,  above  referred 
to  as  sold  in  June^  1907.  In  November,  1907, 
on  the  day  following  Thanksgiving  day,  Ui*. 
Sa«e  called  witb  her  son.  L.  A.  Sage,  upon 
defendant  and  told  blm  she  would  like  to 
turn  over  all  her  affairs  to  her  said  saa; 
The  son,  I&  A.  Sage,  requested  tbe  defendant 
at  his  earliest  opportunity  to  turn  over  to 
blm  all  the  properties  and  accounts  of'  his 
mother  in  defendant's  charge.  Defendant 
stated  tbf>t  it  would  tak«  some  time 'to  do 
this,  as  the  accounts  were  mixed,  but  In  ef- 
fect'  promised  to  do  so  as  soon  as  possible; 
U  A.  Sage  thereafter  called  on  defendant 
several  tlmesj  u*gliig  a  setUemeart,  but  was 
put  off  wHh  ereuses.  However,  about  the 
lat  of  January,  11908;   defehdabt  -did  torn 


btflu^'oi^  eaose  tb  ba  dMvtorad  «o-:Hr.'BM*- 
ley,  who  seems  to  hava  be«n  acting' as 'attor>J' 
n«y  tor  Mr,  and  Mrs.  Sage,  some  liotes^i'tha  ■ 
face-value  of  which  did  not  exceed  $5/000; 
while   the  evld«ice  stews  that  k«  ateald'i 
bav*  had  in  his  possession  at  that  time  «l- 
ther  money  or.  aiecuritilea  to  the  'amodntiaCt't 
iq^wardB  «f  $36,000. .  Xhereafterton  JaaUary". 
8,  1908,  iL-tA..  Sagaand  his  attomeyvtMr,  • 
Beasleyt .  had  an  Interviea^  with  defeajdaql!' 
in  the  oOlce'af  Mr:  Beasley  ooncetWingi-lfta  ■ 
afTairs  of  Mrs.  Sage,    At  this  tiafeelfr.  Saga- 
asked  Mr.  Hatch  to  turn  «v«r  ta  him  att : 
secaritieB  and  moneys nthat  he  lield  in  this 
poasesalon  belonging  to-  Mrs.  Sage.   iDeftod. 
ant  answered,  aaying:  "Ton  have  got  to  rest 
satiated :  with  iny  statement  that  thera:ar«. 
nof  securities,  and  tha  money  is  all  gene."  . 
Hei  refused  to  state  what  had  become  taoa 
money  -or  securities.    Snbsequentty,  AUd'  bfr'. 
forcc'tJbH  Indictment,  iwas  found,  Mr. '  Saca  . 
sw?«d  on  tbe  defendant  a  widttoi  demand, 
together  with>a  oartlfled  copy  at  a  power  af 
attorney  from  Wm.  Sage  to  U  A.  Sage^   TUs 
demand  was  in.  thfee.  parts.    One.  iMuct,/slaB> . 
ed  by  Mrs.   Saga,  demandwl:.  that  Jhe  tam . 
oven  and  dtiivw  to  her  son,  I^nta  A..  8ag%.^ 
aU  woncgrsr  notes,  sccurltlies;  and'  ottier  ;avl^ , 
deaces  of  .  indebtedness  in.  .defendant's .  ipoa' 
seaslon   beloivging   to   Mrs.    Sage.;    Anoth«r.i 
paxt  demanded  $3ft^)9a91,  and,  the  third  i*«* 
dfunandpd  in  .detail  ^varioios-  suma  of  money;/' 
Ifemni?^  land,  d«s«(tbed,   iqdadlag  ana  tpp- 
|4|,9^64^,,4ascv4bed  vm  raoel*ad  by:  deCendantu 
tinvn  tjtwivsstlaipf;  the  town  Bto«et,.])ropeiityK' 
:^aJiava  no  AwPt  0»A  tbe  abore.;*iatte(a, 
slMw,/npt.  oaljr  ona  damaiid..  bat  mopfiMian.. 
ona.dfmi^d,  quite. aufBeiaqt  tif  ma^  .U«.tlia> 
duty  of  .the,d)»fMidaift  (o-tttmfpreB,aU,°aoiaa> . 
ey  and  securities  in  his  charge.b^I^ac^  to  i 
Mrs.  ,Sage,  iniplud|in9,,tbe  money,  s^^edaa 
the  bi^sls  for  his  prosecution,.  He  ^a»yr,  ifs , 
should,  have  known,  exa<:tly  wl^ft  jgaoafyi..4Uii(| . 
sepvrltiea^  he  held  that  belonjge^.  to.  h^^  .Alt; 
ber  agent,  be  waa, bound  to  act  1)i>:w8,rd.haf!) 
in  the  utmost  good  faith.    He  bad  in  effect 
b^en  taiatructedby  .hfr«s;early  as  Noyem^ar 
to  turn  over  a,ll  ber  .property  In  his  posses- 
sion to  her  son.    It-  was  clearly  his  duty  pi- 
comply  with  this  instruction,  which  was  f . 
Bufflcient  demand  to  charge  him  with  com- 
pliance therewith. 

,  [4]  It  is  claimed  that  the  corpus  delicti , 
was  not  proved  by  .evidence  outside  of  the' 
declarations  and  .  admissions  of '  defendant. 
It  must  be  remembered  tbat  the  rule  does 
not  require,  that,  the  evidence,  other  than 
tbe  admissions  and  declarations  ot  defend- 
ant, establish  tbe  commission  of  the  offense 
beyond  all  reasonable  doubt  People  t, 
Jones,  123  Cal.  66,  66  Pac^  698;  Peopla  v. 
■VV^ard,  134  Cal.  306,  66  Pac.  372';  People  v. 
Rowland,  12  Cal.  App.  7,  106  Pac.  428.  '  .#e 
arc  satisfied  that  the  record  presetits  i^ub- 
Btsmtlal  and  sufficient  evidence,  besides  the' 
admissions  antt  declarations  of  the  def'end- 
ant  to  eatablifali  tiM  commission  of  the  <irim^ 
pbiirged.    '    •'••  ''"  -'  ■  -'•  i'---  ou  ;  •' 
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(■]  The^'.aptiellaiit  'iniikad  (tii»  poinfcntbat. 
tbe  TBrdictoannot  be  aui>p<)rtcd,  ^becaase  -tipa. 
eviaeace  does  not  show  .th6  appBopdatton  oic 
UuefMl  ntaneu  of  tiie'  Bntted  States,  ttor,  as 
1(3  is  dalBMil,  of  any  nioney  at  all. 

We  find 'nd.' merit  in  this  contention.'  De*< 
fmdant  FecelvM  a  check  for  (4,100.55  In 
San  FratclBco.  He  brbUgbt  this  to  SaA  Jose 
and.  recelTea  therefor  three  certlflcatea  of 
d«poiU,  otaefoF  |2,000,  and  two^eacb  foi* 
$1,060.  OClie  money'  calledifor'  ky- ttaese' cer» 
tiAcaites  bf  deiiosit  thas  came  Into  the  ood> 
tMl  of  thetdeteBdantii  It  may  be  that  he 
nevteiliad'tUefnioflej' tiff  specie  in  his  handa; 
bvHlt  WHS  In  his'  control.  O^bls  meets  both 
the'  langitage  of- the  'Statute  and  of  tbeiH' 
dlctBoiait  i11he  cntlflcates  of  deposit :  >«rhicli 
hg.  received  (or  the  check  Were,  in  rorm  as' 
t<At6vm  '.**•  *  I  •  Ja«ltso!l  Hatth  bad  de- 
pesttelil'fai.  tihe  First  National  Battk-of  San 
Jofls^'v  Cal.'  $tvOOOX)0, '  one  thousand  dollars,' 
par^Ue  to'tfae  ordea  of  mif  on  return  oJ'thttr 
c4rtlltGat6!  prdpeKly  endorsed.  '  •    **   ♦  " 

^4?he  mbney^  repres^ted  '  tiy  such  certlfl- 
catM  TvAB  ln''bU  control,  though  Is  the  pos-'-' 
sdBMon'<>f  the  bilti^.  '  That  tfie  money  repre- 
8s&t«d  1^  SMh  certlflcates  was  lawful  mofley 
of^'tbr  trnited  StiteS'  18  also  snffleleBltl^ 
shitwta.!  "Whetf  we'  speak  or  contract  'With' 
retereiicfe  to  dollars  In'  this'  country,  we 
nKMtf  lawful  tnouey  of  th«  iTnlted  States. 
No  other  sort  of  dotlars  'could 'have  been' 
rQs&tfany  bf  ^wfiilly' paM  in  AfSi!hs[rre  of 
tb«'  obligations  '  t^pfeitetieed  b^  tin  '  cettifi- 
catttdf  «eposK.  The  nlonte3?'tha«  tatoy  ttitd 
hU  contltol  Hy  this  transaction  vas  nectjs^ibi^i- 
ly'l#WVil  mohfey  of  theUnttM  States:  ■  Agata 
we  say,  afte^  A'  caVefal  ezMmlnatita  of  the 
evldenc^,'  we  ar4'  satisfled  that  It  is  sufficient 
to  sopport'the  verdict.  ■    '  ''      '  '•   • 

''Onie'Wf  the  matters  most  'Sttcm^y  reMed 
ujlion'by  appellant  upon  this  appeal  concerns 
the  ^llnf;  ^f  the  court  in  refusing  to  admit 
lit'evldeiice' ii  certain  pironlitssory  note  for 
the  siim  of  $5,000,  and  executed -by  Mrs. 
Sage.-    "^,  •  -     -■   .■'••    -.  -  ■      •   ''■  ' 

'^The  prdsecntloh  Imd  Iritftodticed  evidence 
showing  that  on  the  12th  day  6f  June,  ■  idOt, 
dStendailt  tad  i^etelved  it  payment  Of  the 
pfirAaise  price  ,of  the  Lyon  street,  property, 
adtiL  by  him  'for  Mrs.  Sage,  a  check  for' 
$4,1P0.55.  The  check  was,  drawn  payable  .'to 
one'Muritiy  S*.  Vandall,  and  was  Indorsed 
by  hfnb  payaTile  to  the'  ordef  of  defendant. ' 
The  evlcjence  for  the  prosecution  showed  that 
defendant,  on  the  14th  day  of  June,  1907,  In- 
dorsed aiS4' delivered  said  check  to  the  First 
National  fiank  of  San  J6se  at.  San  Jose,  and 
received  therfefor  from  said  bank,  as  previ- 
ously stated,,  three  certificates  of  .deposit,  one, 
ti>X  |2,00Q,  and  two  for  f  1,000  each,  all  jjay, 
ajbie  to  the  .6rder  of  defendant,  and  a  credit 
to  his  personaJ  account  In.  tbie '  sum  pf 
fip9.55,  thus  making  up  the  full  amount,.of 
the  sujn  of  $.^400.55.  This' is,, the  amount 
and;ri^pre8«it^,the  Item  seJ^eft^d  by  the  dlsr, 
trlct  attorney  as  the  basis  of  the  charge  toj^ 


OH  which  be  asked  -foe, a  conviction.  J.%  was 
th#,  theory; '9f  the  prosecuUon  that  the  de- 
fendant  had  franidulently  appropriated  said 
sum  of  money  and  the  whole  thereof  to  his 
ownuuse,  and  it  bad  iqtrctduced  evidence 
tending  to  support  such  theory. 

'After '  p)T>vlng  that  the  note-  in'  queptloa 
was.sltfied  hyMrs.  Sage,  defendant  further 
pcoired.biyfMr.  Knox»  an  officer  of  the  Cam- 
merdal.  &  Savings  Bank,  the  payee  in  said 
hotei  that  defendant  had  fiiJly  .paid  the  prin- 
cipal of  said  note  in,  ftve  payments^  as  well 
as .  all  Interests,  amotintlng  to  over  $600. 
Qnar  Of  -these  payments  was  shown  to  have 
been'  niade  by  Indorsing  ova:  to:  the-  payee  in 
said  Botc^  4m  iJime  16,  190T,  the  oertiflcate 
of  deposit  for  $2,000,  albove  referred  to,  and 
whleh' J  represented  $2,000i  df  the  money  se- 
lected las  the  basiaof 'theichacge  against  de> 
titOaut.'         ..         •     <f  •  .t  . 

.'fl]'i[ppeU«»t 'offered' the  note  In 'e'vldence, ' 
and  thb  court  sustained  the- objection  of  the 
dliAriet >«ttort>ey  to'ita  admlssioB.    Tbla  ao- 
tiOB>of4iie  court  affords  no  safflcient  ground 
forre^enal,  for  the  reasons: 

(A)  The  error  in  excluding  the  note  was 
not  prejudicial,  inasmuch  a>s  eVery  material 
ttifX  wfbich  could  have  been  shown  by  the 
pitper'had  already  been  testified  to  by  the 
witness,  ahd  'there  Was  n6  attempt  to  contra- 
diet  any  of  inch  fa<H». 

(r7  (B)  Thie  error  in  sustaining  tbe  objec- 
tlbti  ttt'the  dffe*  of  the'noW  was  waived  by 
the  appellaiit  'When  the  note'  Wak  first  of- 
fered, the  objection  was  [Sustained.  It  ap- 
p^rti,'  bdwevet,  frorti  a  coTloqny  which  id- 
loWeiS  the  rulbig  that  the  Co^urt  had  not 
fnlly  understood  thetestlittbiij^  of  the  witness 
Embt.  ''It  having  been  explained  that  a 
$2,000  pd'ytuefit  on  thW  Hbte  -hatl-been  made 
out'  of  tNe  proceeds  of  the  'tyOH  itreet  prop- 
erty (but  no  attempt  belrig  taade  to  connect 
any  <>f  -the  other  payments  with  the  transac- 
tion under  !ln<iUiry),  the  c6urt  expressed  Its 
\^?llllhpes«  to" permit  the  n'6te  to;go  Ifa,  if  It 
Were  proper  tb  admit  a  doeUtnent  Which  had 
been  tlhns  fconnected  In  par^'oniy.  After 
some  further  OiscusslOn,  the  couli^t  stated 
that  the  riilit^  "^eluding  the  n6te  would 
stand;:  wliereapbn  the  defendant  rested. 
The'  discussion  was  b6  protrabted  that  we 
cannot  set  it  forth  at  length  here.  It  is, 
however*  quite  apparent  from  a  reading  of 
tke  entire  matter  that  the  c6art  Intended  to 
defer  a  final  ruling  until  It  could  investigate 
the  propriety  of  admlttltfg  In  evidence  such 
parts  of  the'dbcsment  as  Were  connected 
wlth'tbe  transaction  in  controversy,-  and  that 
the!  defendant  prevented  such  In-vestlgation 
by  htei  prompt,  not  to  say  precipitate,  action 
1»:  resting  his  case  befbre  the-  covrt  was  pre- 
pared to -finally  rulei  -  Bven  after  tiie  defend- 
ant 'had  rested,  the  court' bi  'Cffect  gave  him 
ap  opportunity  to  renew  his  offer  of  thoee 
parts  of'  the  note  that:  had  been  properly 
conaected ;.  Xfut.  no  tcBponae  was  made  to  this 
snggestloo.  ..Dnder^lhese.  drcpmstaiices,  we 
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are  aaftlbft^'thai  ffie 'error;  If'any.-'kbbnlA 
be  held  to  httTe  been'wtiWed.' 

[II  The  eotrt  periiilttfed  B.  I*  Petereoli, 
the  exchange  teller' of  the  First  Nstlonal 
3ank  of  San  \ro8^  and  a  witness  for  the  peo' 
pie,  to  testify  codicemlng  tertaln  'checks,  cer- 
tlQCHtes,  and  deposit  slips.  In  each  instance 
the  witness  Was '  shown  a  deposit  slip  and 
a  certain  check  or  certificate^  and  Was  asked 
to  explain  if  there  was  any  connection  be- 
tween the  two  papers.  In  each  case,  after 
<tLn  examination  of  the  papers,  he  stated, 
over  the  objection  of  the  defendant,  that  this 
question  called  for  the  conclusion  of  the  wit- 
ness that  the  slip  disclosed  that  the  check 
or  certificate  had  been  ^ejwslted  to  the  cred; 
It  of  the  defendant  All  the  ifacts  upon 
which  the  witness'  conclusion  w;ere  based 
had  been  admitted  in  eyidence  and  were  be- 
fore the  jury ;  and,  as  the  conclusion  given 
by  the  witness  appeared  to  be  the  dnly  one 
that  could  be  reasonably  reached,  it  is  difS- 
cult  to  see  how  any  substantial  right  of  the 
defendant  was  prejudiced. 

The  appellant  contends  that  the  court 
erred  in  admitting  niuch  evidence  tending  to 
prove  embezzlements  pther  than  the  one  for 
which  defendant  was  being  tried. 

[I]  Over  the  objection  of  defendant,  the 
.court  permitted  the  district  attorney  to  prove 
tJbat  the  defendfint,  at  various  times  while 
tab  waa  acting  as.  the  agent  and  attoivney  of 
Mxn.  Sage,  collected  and  received  for  her 
.and  as  her  ag^it  various  sumo  of  money, 
which  he  deposited  in  bank  to  bis  personal 
AoeooBt  and  never  paid  to  Mrs.  Sage  or  to 
^bcr  use.  Some  of  this  money  was  received 
before  and  some  after  the  money  selected  as 
the  basis  of  the  charge  for  which  he  was  b«- 
■ing  tried. 

The  testimony  aa.  a  whole  tended  to  show 
that  when  defendant  wae  callM  upon  to 
tofb  over  all  property  and  money  in  his 
hands  belonging  to  Mrs.  Sage  he  should  have 
had  In  his  charge  money  or  securities  to  an 
•amoimt  upward  of  $35^000.  He  did  turn 
over  securltleti  to  an  amount  o(  less  than 
-'fS.OOO,  and'  a  day  or  so  af terwardsi  when 
asked  by  Mr.  Sage,  the  son  and  authorized 
agent  of  Mrs.  Sage,  to  turn  over  all  the  secn- 
rlties  and  money  In  Ills  (Charge  belonging  to 
Mrs.  Sage,  he  replied  that  there  were  no  se- 
curities, and  the  money  was  all  gone. 

While  it  Is  true  that  Independetat  crfmes, 

the  evidence  of  which  ha^  no  tendency  to 

prove  some  material  fact  in  connection  with 

'the  partUnrlar  crime  charged,  may  not  be 

'proven  against  the  def^dant,  this  rule  does 

'  not  exclude  evidence  of  'such  other  crimes, 

when    the   evidence   thereof   does   tend   to 

prove  some  material  element  of  the  crime 

' for  which  the  defehdadt  Is  on  trial..   This 

wdl-recogiliz^  exception  to  the  general  rule 

finds   Sequent  application   in   case's   where 

evidence  of  the  crime  tends  to  prpve  i  mo- 

,tI\re',for  the  commission  of  the  crimfe  charg- 

'ed,  and  wh^Te,  a  fraudulent  &itent  helhg'a 


deteeMary  ei<eiflm<l  te  thef  <>Hid«  diarM/fiw 
etidence'of  the  oUMf  crimes  tends  to  esta&J 
lish  add  hi'  the '«ii«ttoee  of  such  kitent,  <and 
in-  cases  Vhert  tM  ^Iden^ce  tending  to  ecftabJ 
llsh  the  crime'  charged  is  Ihtermlz«d  wltb 
the  "evidence  of  tte  other  crimes.  ■  •'  •' 

We  thhil  the  character'  of  the  'Offenuo 
charged  here  and  the  facts  of  the  case  brin^ 
ft  vfithln  the  two  latter  conditions.'  "Money 
ordinarily  lis  no  earmarks,  'and  it'l»  ft'e* 
quently  impossible  to  prove  thie  ^pedflt  ixt 
of  appropriation  of  a  designated  item  of 
su<A  money.  Bspeclally  Is  thU'true'wher^ 
as  here,  the  agent  has  collected  and  dl^urs! 
ed  various  and  large  sums  for  bis  prlnclpkl 
during  an  agency  extending'  Over  a'  lotag'  p'e^ 
riod.  In  the  case  at  bar,  it  Vas  .Indeed 
shown  that  defendant'  had  collected  the  sp^ 
ciflc  Item  of  $4,100.55  selected  iis  th^  beiilh 
of  the  charge,  and'  had  deposited'  if;  to  Vlk 
individual  account.  While  the  fact  that  he 
thus  deported  It  to  tats  individual  account 
mJlgbt  bie  considered  by  the  jury  as  tending 
to  prove,  that  in  so.  doing  he  Intended  tO 
fraudulently  appropriate  it  to  taia  own  us^ 
the  district  attorney  had  a  right  to  support 
such  inference  of  a  fraudulent  purpose,  as 
well  aa  the.  fact  of  the  appropriation  by  oth^- 
er  evidence  that,  would  legitimately  tend  49 
such  support  EfVldence  that  defen4ant  had 
collected  fOr,  his.  principal  divers  .moneyjs 
.which  he  had  deposited  to.  bis  indivldmtl 
credit,  and  that  .when  .the  total  whlcb  tap 
ought  to  have  had  on  hand  or.  under  taiftQon- 
troL  amounted  to  upwards  :of  $36,000,  lncl«d- 
ing  the  $4400.56,  a  demand  was  made  vtion 
him:  to  settle,  to  which  his  .only  reply  la  anb- 
stance  was  that  it  was  all  goat,  all  tendM 
to  prove  that  ttie  $4,100Ji5  bad  been  by  him 
fraHdvUmtlv  appropriated,  and. that  the.ide- 
poalt  thereof  to  his  individual  credit  was  -tut 
the  purpose  and  Intent  to 'SO  frauiulentfy 
appropriate  M.  The  evidence  of  the  franin- 
tent  approprHmon  of  the  $4,li)Q.55  was  In- 
termixed In  logic  and  in  fact  with  the  «rt- 
deaMr  a«  to  the  other  items  which  her  aald 
were  all  gone. '      ■    ■  "  '■' 

■  If  the  evidence  as  to'  the  collection  of  t*te 
other  Items  and  their  deposit  to  the  creWt 
of  defendant,  and  total  amount,  amd  thd  iifl- 
missioh  or  statement  of  defendiailt  that  they 
were  ail  gone,  'had  not  beed'-fundshed  the 
juiy,  we  doubt  hot  tliat  an  argument  to  ttfe 
effect  that  It  had  hot  been  provted^  that  the 
$4,100.55  had  been  frandolently  appropriated, 
or  appropriated  by  defendant  at  alt,  would 
hare  been  given  much  weight  Instances 
where  evidence  of  other  embezzlements  have 
been  allowed  are  found  in  BdelhotT  v.  State, 
8  Wyd.  19,  36  Pic.  627,  People  v.  Kttwlatad, 
12  Cal.  App.  7,  106  Pac.  42f8, '  and  People  •♦. 
Gray,  66  Cal.  271,  8  Pac.  240,  all  of  v^Mch 
cases  support' what  We  hav|e'  said  Ah  tfa  the 
rule  to  be  applied  in  this  case.  See,' al^, 
the  cognate  cases  of  People  y.  Sanders,  iI4 
Cal.  216,  46  Pac.  J53;  People  t.  Totoalty,  14 
CaL  App.  S24,illPic.-613.   '  "    • 
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■■  Tlie  facts  of  this  case  \)f»t  Uttl»  resem- 
blanoe  to  tbe  facta  in  ttL»  caae-  of  .People  t. 
Bai:tnett,  16  CaL  App.  89,  113  PaQ.  879,  cited 
Iqr  tbe  appellant  In  the  Baprtnett  Caae  the 
charge  of  embeszlement  was  based  upon  the 
sale  of  certain  Identified  bonds,  and,  as  is 
IMinted  ont  in  the  opinion,  the  evidence  as  to 
the  sale  of  other  bonds  at  a  prior  time. was 
in  no,  way  interblended  with  the  evidence  of 
tlie  sale,  selected  as  the  basis  of  the  charge. 
The  court  did  not  err  in  permitting  evidence 
of  the  other  offenses. 

.(^0]  It  is  contended  by  appellant  that  the 
Strict  attorney  was  guilty  of  misconduct 
in  stating  to  the  lury  in  the  course  of  his 
argument  the  law  concerning  the  duty  of  a 
trustee  to  act  in  the  highest  good  faith  to- 
ward his  beneficiary  in  matters  concerning 
his  trust.  It  is  not  contended,  and  it  can- 
not be  successfully  contended,  that  the  dis- 
trict attorney  in  his  remarks  misstated  the 
law  in  the  abstract;  but  the  contention  of 
the  appellant  seems  to  be  based  upon  the 
proposition  that  the  law  as  stated  has  nio  ap- 
plication to  a  criminal  case,  and  that  such 
remarks  as  were  made  by  the  district  attor- 
ney in'  this  connection  have  no  place  in  the 
argument  to  a  Jury,  where  an  agent  is  charg- 
ed with  the  embezzlement  of  the  funds  of  his 
principal.  This  contention  seems  to  be  based 
upon  a  misapprehension  of  the  effect  of  what 
-was  said  by  the  District  Court  of  Appeal  In 
tliis  case  with  regard  to  an  Instruction  glvm 
by  the  court  upon  the  first  trial  of  this  case. 
Upon  such  trial  the  defendant  was  a  wit- 
ness, and  claimed  that  the  money  which  he 
was  charged  to  have  embezzled  had'  been 
loaned  to  him  by  his  princlpalr  l^rs.  Sage. 
Upon  cross-examination  he  was  obliged  to  ad- 
mit that  at  the  time  he  claimed  he  had  ob- 
tained the  alleged  loans  he  was  insolvent, 
but  made  no  disclosure  of  such  condition  to 
Mrs.  Sage.  This  fact  had  been  much  em- 
phasized in  the  cross-examination.  The  court 
in  its  charge,  without  explanation  or  limita- 
tion, after  stating,  "You  will  observe  that 
the  essential  element  of  the  offense  of  em- 
bezzlement of  which  defendant  is  charged 
.!■  the  fraudulent  conversion  or  misappro- 
priation by  the  defendant  of  property  receiv- 
ed by  him  in  a  trust  capacity,"  proceeded  to 
state  the  rule  as  to  the  good  faith  required 
of  an  agent  or  trustee  in  dealings  with  his 
IWlnclpal.  The  District  Court  pf  Appeal. in 
its  opinion  pointed  out  the  circumstances 
.ander  wliich  the  instruction  w^s  £iven,  and 
:ite  tendency,  in  the  manner  in  which  it  was 
;  given,  to  mislead  the  Jury,  and  concluded 
with  the  statement  that  "under  the  condition 
,«t  the  evidence  as  above  indicated,  and  in 
the.  connection  in  which  the  latter  part  of 
the  instruction  was.  given,  it -was  erroneous, 
,and,  we  tbink,_  clearly  prejudicial  to  the 
righ^  of  the  defendant.."  As  a  reading  of 
the  opinion  wiU  shovt;  ,tbe  conditions  under 
.  which  the  instruction  was  given  were  excep- 
'  tiqnal,  and  ^he  instruction  came  from  the 
coiirt  without  su<^  ..ex^la^tion  as  would 


Umitlt  in.  Its  proper  ^plication,  no  such 
conditions  exist  upon  this  Appeal.  What  the 
district  -i^ttomey  said  was  correct  as  a  prin- 
ciple of  law,  and  had  a  Just  sppUcation  to 
the  circumstances  of  the  case.  Especially 
did  it  have  application  to  the  conduct  of 
defendant  in  refusing  in  effect  at  the  inter- 
view with  Mr.  Sag?,  at  tbe  office  of  Mr. 
Beasley,  to  give  any  account  of  wliat  had 
become  of  the  money  of  Mrs.  Sage,  except  to 
say  that  it  was  all  gone.  The  rule  stated  by 
the  district  attorney  was  correct,  both  in  Ia\r 
and  In  good  morals,  and  was  a  very  proper 
subject  to  call  to  the  attention  of  the  Jury 
in  discussing  the  conduct  of  defendant  in 
his  dealings  with  Mrs.  Sage  and  her  property 
Intrusted  to  him  as  her  agent.  Nothing  that 
is'  found  in  the  opinion  upon  the  former  ap- 
peal, when  read  in  Its  true  connection,  Jus- 
tifies the  criticism  of  the  district  attorney 
made  by  appellant  concerning  tills  particular 
matter. 

The  district  attorney,  evidently  In  the  heat 
engendered'  by  a  hotly  contested  trial,  did 
make  some  comments  that  should  have  been 
omitted.  Thus,  although  the  defendant  did 
not  become  a  witness,  the  district  attorney 
made  a  remark  in  a  discussion  with  the 
court  to  the  effect  that  he  (the  defendant) 
could  testify  to  a  certain  matter.  The  court, 
however,  promptly,  upon  objection  being 
made,  correctly  admonished  the  Jury  in  re- 
gard to  such  remark.  Some  other  remarks 
were  made  which  might  better  have  been 
omitted;  but  none  of  them  were  "of  soffloleat 
importance  to  Justify  a  reversaL 

[11]  Appellant  also  contends  that  the  coart 
erred  in  refusing  to  give  certain  instructions 
requested  by  defendant,  in  modifying  others, 
and  in  giving  certain  instructions  upon  its 
own  motion.  The  instructions  given  are 
loi^  and.  we  think,  ^Ite  complete,  and  prop- 
erly guarded  the  rights  of  the  defendant 
Some  particular  instructions,  when  read 
alone  and  without  regard  to  their  connection, 
may  be  subject  to  some  criticism;  but  the 
instructions  must  be  read  as  a  whole,  and 
if,  when  BO  read,  they  do  not  incorrectly 
state  tbe  law,  and  are  not  contcadlctory,  a 
new  trial  should  not  be  ordered  because 
some  particular  instruction  is  not  In  Itself  a 
complete  statement  of  the  law. 

[12, 13}  Defendant  complains  of  the  refusal 
of  the  court  to  give  several  instructions,  bas- 
ed upon  the  theory  that  there  was  evid«ice 
.  in  the  case  that  tended  to  support  the  theory 
that  the  relations  between  Mrs.  Sage  and 
defendant  were  those  of  debtor  and  creditor. 
Most  of  these  instructions  are  argumenta- 
tive, and  for  that  reason  objectionable.  Fur- 
thermore, we  find  nothing  in  the  record  that 
tends  to  support  the  theory  upon  which  they 
were  based.  There  is  nothing  in  the  evidence 
that  in. any. way  .tends  to  show  that  the  re- 
.lAtlons. between  Mrs.  Sage  and  tbe'defendant 
were  those  of  creditor  and  debtor,  except 
in  so.  far  as  it  may  be  said  that  every  agent 
who  receives  money  for  his  principal   and 
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converts  or  withholds  it  becomes  Indebted  to 
his  principal  for  the  amoant  thereof  as  for 
money  had  and  received  for  the  "Use  and  ben- 
efit of  his  principal. 

There  Is  in  the  record  one  statement,  and 
one  statement  only,  rendered  by  defendant 
to  Mrs.  Sage  of  receipts  and  disbursements 
by  him  for  her.  The  receipts  are  listed  nU- 
der  the  heading  "Receipts,"  and  the  disburse- 
ments under  the'hea'ding  "Disbursements." 
There  is  absolutely  nothing  in  the  statement 
to  indicate  anything  other  than  the  ordinary 
relation  of  principal  and  agent.  The  terms 
•"credit"  and  "debit"-  do  not  even'  appear  in 
the  statement",  nor  does' it  at>pear.  from  such 
statement  that  any  of  the  money  collected 
for  Mrs.  Sage  was,  either  with  her  knowl- 
edge or  without'  BBCh  knowledge,  mingled 
with  the  money  of  defendant.  By  this  state- 
ment we  do  not  mean  to  suggest  that  sach 
fact  would  be '  important  if  it  did  appear. 
Tikis  statement  tends  to  show  that  defendant 
was  dealing  with  tlie  mdneys  and  property 
of  Mrs.  Sage  as  agent,  and  not  otherwise. 

Appellant  in  -  his  brief  has  several  times 
stated  that  defatdant  rendered  to  Blrs.  Sage 
between  SO  and  70  statements.  He  has  not 
pointed  .to- any  place  in  the  record  where 
such  fact  appears,  and  we  liave  been  unable 
to  find  it  Certain  it  Is  that  it  nowhere  ap- 
pears what  the  statements  contained.  If 
they  were  of  the  form  of  the -one  that  was 
Introduced  in  evidence,  they  would  not  tend 
to  support  any  such  theory  as  tliat  upon 
which  the  rejected  Instructions  were  based. 
It  is  not  error  for  the  court  to  refuse  to 
give  an  Instruction  that  is  predicated  upon 
a  theory  that  finds  no  qupport  in  the  evi- 
dence. 

[14]  We  think  tlie  jury  could  not  have  l>een 
misled  to  defendant's  prejudice  by  the  ac- 
tion of  the  court  in  reading  section  1826  of 
the  Code  of  Civil  Procedure.  The  instruc- 
tions regarding  the  degree  of  certainty  re- 
quired for  a-  conviction  were  clear  and  full, 
and  the  charge,  taken  as  a  whole,  could  not 
have  conveyed  any  jotber  impression  than 
that  the  prosecution  was  bound  to  prove 
every  element  of  the  crime  charged  beyond 
a  reasonable  doubt 

[IS]  Appellant  contends  that  the  verdict 
returned  by  the  Jury  is  not  sufficient  in  form 
to  support  the  Judgment,  and  that  defendant 
is  entitled  in  .jconsequence  to  be  discharged. 
We  find  no  merit  in  this  contention.  The 
verdict  returned  by  the  Jury  1^  as  follows: 
"We,  the  Jury  In  the  above-entitled  actlpn, 
find  the  defendant  guilty  of  embezzlement  [a 
felony]  as  charged  in  the  indictment  and 
elected  hy  the  people  as  ^he  substantive  of- 
fense to  be  proved  hei;eiQJ"  The  indictment 
charged  the  defendant  with  the  embezzle- 
ment of  $37,075.42,  and  at  the  outset  of  the 
trial  the  district  attorney  selected  as  the 
Item  to  be  proved,  aS  constituting  the  basis 
of  the  charge,  a  sum  of  money  in  the  amount 
of  $4,100.55,  received  by*  defendant  in  June, 
1907,  from  the  sale  of  the  Lyon  street  prop- 

•    U&Pt-'M-   ■•  ■ 


erty.  This  appears  from  the  minutes  of  the 
'trial,  which  are  «  pert  of  the  record  of  the 
action.  Pen.  Code,  {  1207.  The  verdict  must 
be  read  In  the  light  of  the  facts  disclosed  by 
the  "record  of  the  action,"  and  so  read  it  is 
in  no  way  uncertain  or  Indefinite. 
■  'Other  points  are  made  by  the  appellant, 
but  none  of  them  seem  to  us  to  be  of  suffi- 
cient cofase^uence  to  require  discussion.  Up- 
on the  whole  record  we  think  the  defendant 
was  properly  convicted  of  the  offense  charg- 
ed, and  that  no  error  substantially  affecting 
his  rights  was  committed. 

Tk«  Judgment  and  order  appealed  from  are 
affirmed.  ■    ,,  ■ 

BEATTT,  C.  T.,  and  LORIGAN,  J.,  do  not 
participate  in  the  foregoing. 

MBLVIN,  J.  I  dissuit  I  think  the  court 
erred  in  refusing  to  admit  in  evidence  the 
note  signed  by  Mrs.  Sage  and  paid  by  de- 
fendant, and  X  do  not  think  that  the  error 
was  waived  by  the  failure  of  the  defendant 
to  assent  to  the  admission  of  parts  of  the 
note  only.  I  agree  with  the  opinion  prepay 
ed  by  Mr.  Justice  Hall,  in  which  Mr.  Presldi 
Ing  Justice  Lennon  concurred,  wherein  thi^ 
matter  is  discussed  as  follows: 

"Appellant  offered  the  note  in  evidence, 
and  upon  the  objection  of  the  district  at- 
torney the  court  sustained  the  objection. 
The  defendant  was  thus  denied  the  right  to 
prove  the  direct  evidence  that  a  portion  at 
least  of  the  money  which  he  was  charged 
with  embezzling  had  in  fact  been  applied  to 
the  payment  of  an  obligation  of  Mrs.  Sage. 
Furthermore,  the  other  payments  on  this 
note  tended  to  account  for  soime  of  the  moc- 
ey.  that  the  prosecution  claimed  and  proved 
bad  been  received  by  defendant  as  the  agent 
of  Mrs.  Sage,  liie  evidence  of  l^r.  Knox, 
showed  that  deWdant  had  made  payments 
on  the  instrument  which  was  then  exhibited 
to  him,  in  the  amount  of  over  $5,000,  and 
that  over  $4,000  of  this  was  paid  shortly 
after  the  receipt  by  defendant  of  the  $4,- 
100.55,  which  he  was  charged  with  fraud- 
ulently appropriating  to  his  own  use.  But 
by  the  ruling  of  the  court,  made  at  the  in- 
sistence of  the  district  attorney,  the  defend- 
ant was  prevented  from  proving  that  the 
payments  were  made  to  discharge  an  obliga- 
tion of  Mrs.  Sage. 

"This  was  a  vital  matter.  The  Important 
fact'  to  be  established  In  regard  to  these 
payments  was  that  they  were  made  for  the 
benefit  'o^  ^rs.  Sage  and  in  discharge  of  hcT 
debt  It  is  not  (or  ,the  court  to  say  that  the 
offered  evidence '  would  not  establish  a  com- 
pleted defense.  If  It  tended  to  meet  and 
overcome  any  portion  of  the  evidence  present- 
ed by  the  prosecution,  the  defendant  was 
entitled  to  have  It  placed  before  the  Jury. 
The  ruling  of  the  court  deprived  the  defend- 
ant of  the  benefit  of  imporfont  and  mate- 
rial evidence. 

"The  note,  in  cOnhectloii  with  th^  evidence 
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of  iMiymentB  made  tbeceon  b7  defendant, 
given  by  the  witness  Knox,  directly ,  tended 
to  account  for  a  portion  of  the  ?4,10O,  as 
Well  as  for  other  sums  of  money  received 
by  defendant  for  Mrs.  Sage.  The  evidence 
of  these  payments  waa  of  practically  no 
valne  without  the  Introduction  of  the  note. 
It  was  the  note  that  would  supply  the  im- 
pottant  evidence  that  these  payments  were 
imade  to  discharge  an  oblleatiooi .  of  Mrs. 
Sage.  It  is  thus  manifest  that  the  coort 
enred  in  a  vital  matter  to  the  prejudice  of 
appellant  in  sustaining  the  objection  of  the 
district  attorney  to  the  introduction  •!  the 
promissory  note  of  Mrs.  Sage." 


MARRON  V.  MARRON  et  aL 
(Civ.  1,008<)     •     . 

(District  Court  of  Appeal,  First  Bistrfct^  Ca^ 
ifornia.    June  24,  1912. 1'Rebearine  De- 
nied by  Supreme  Court  Aug.  23, 1912.)  ,      , 

1.  TBIAt    (I  IflR*)— MotlON'FOB    DlSMlBBAI/— 

Evidence  Gonsidebbd.  . 

On  mptiou  for  nonsuit,  only  the  evidence 
tending  to  prove  plaintKTs  cage,  with  the  fair 
inferences  and  presumptions  deducible  there- 
from, disregarding  contradictions,  is  to  be  con- 
sidered. 

[Ed.  Note,— For  other  cases,  see  Trial,  Cent 
Dig.  ii  373,. 374;   Dec  Dig.  S  166.»] 

2.  Deeds  (|  19e*)— Diroui!  Influbnck— Bvi- 

DBNCE. 

Evidence,  in  a  suit  to  set  aside  a  convey- 
ance by  one  having  a  wife  and  child,  to  wljom 
he  was  fondly  attaclie(l,  of  practically  all  his 
property,  of  the  value'  df  $16,000,  for  a  con- 
sideration of  $10v  tkat .  his  mind  was  weak- 
ened by  years  of  drinking,  is  (ufficient  to  raise 
the  inference  ot  .undue  iiifluence,  putting  on 
th'e  grantee  the  but'den  of  sbbwiugits  absence. 
[Ed.  Note.— For  other  cases,  "see  Deeds, 
Cent.  Dig.  iS  687-593;    Dec.  Dig.  |  196.*] 

Appeal  from  Superior  Coprt,  .  City  and 
Connty  ot  San  FrajBcisco;  .George  A.  Sturti^ 
yant.  Judge.   ^.,  ■,' 

Action  by  Nellie  Maripn,.  admlnlsti^trix  of 
Thomas  J.  Marron,  deceased,  against  Mary 
Marron  and  another.  Judgment  for  ^(^femd- 
ants,  and  jplalntill  appeals.    Reversed.,  i:    ■ 

Edward  C.  Harrison  and  Daniel  A.  Ryan, 
for  appellant.    licwls  F.  Bylngton  and  R.  V. 
■  Whltlnj,  foir  resjwndents. 

KERRIGAN,  J-  Tttis  is  an  appeal  from 
a  Judgment  following  the  grantlnj;  of  a,  mo- 
tion for  nonsuit  in  an  actioi^  brought  by  ^he 
plalntlfF  to  set  aside  a  transfer  ot  real  and 
personal  property. 

OU  and  prior  to  t^e  22d  day  of  April,  1907, 
Thomas  F.  Marron  was  the  owner' of  certain 
piece?  of  real  property  situated  in  the  city 
and  county  of  Saii  Francisco.  He  was  mar- 
ried and  had  one  child,  aged  four  months. 
On  the  above-mentioned  date,  be  made  a 
.deed  and  a^  asslgnmeiut,  purporting  to  con- 
vey to  Mary  Marron,  one  of  the  def enchants, 
the   real   an^  jp^sopal  .p^rop^rty   described 


in  the  complaint  About  tJ^ree  montbatbete- 
after  be  died,,  and  subsequently  the  plaintiff. 
Ills  wife,  was  appointed  tbe  adnilnistratrix 
of  his  estate;  whereupon  she  broi^lit  tliis 
action  to  set  aside  the  deed  aud  bill  of  sale 
to  said  properties^  upon  the  grounds  that 
Thomas  F.  Marron  was  of  vosound  mind  at 
the  time  the  instruments  of  c!onveyance  were 
executed;  that  they  were  procured  from  talni 
by  undue  influence  and  by  fraud  practiced 
npon  iilm  by  tbe  defendant  Mary  Marron. 

After  the  plaintiff  bad  closed  her  case,  the 
court  granted  a  motion  for  nonsuit,  on  tbe 
ground  that  plaintilTB  evidence  failed  to 
sliow  that,' at' the  time  of  making  the  instru- 
ments, tbe  deceued'  was  Incompetent,  or 
that  the  ex«ctotion  of  those  documents  wan 
the  result  of  fraud  or  nndne  Influence  exer- 
cised upon  him  as  charged  in  the  complaint 
Upon  this  order  Judgment  was  regularly  en- 
tered..  Plaintiff  excepted  to:  the  ruling  grant- 
ing the  taiotlon,  and  now  assigns  that  ruling 
ns  error.  We  tblnk  tbe  ruling  cannot  be 
sustained." 

(1]  A  motion  forinobsnlt  asstmiea  as  true 
every  fact  wMcb  the*  evidence,  and  presump- 
tlons  fairly  dedodble  '■  tbeiSefrom,  tend  to 
prove,  and  wbieb'  was  essential  to  entitle  the 
plalBtlff  to  recover.  Estate  of  Arnold,  147 
Cal.  583,  84  Pac.  253.  On  sncb  motion  the 
evidence  mnst  be  taken  most  strongly  against 
the  defendant  Contradictory  evidence  most 
be  dtsregarded  (lU  re  Daly,  15  Cal.  App. 
329;  114  Pac.  787),  and  tbe  motion  denied,  tf 
there  is  any  dubetantial  evidence  tending  to 
prove  plaintUTs  ease  Without  passing  on  tlie 
BUfflciency  of  'sucb  eTidence.  Zelmer  v.  Ger- 
lehten.  111  Cal;  78,'  43  Pac.  408;  Vermont 
Co.  V.  Declez,  135  Cal.  579,  67  Pac.  1057,  66 
L.  R.  A.12S,  87  Ahi.  St  Rep.  143.  The 
rules  as'tio  a  nonsuit  are  the  same,  whether 
the  trial  is  by  the  court  or  by  a  Jury.  Freese 
V.  Hlberttla  S.  &  L.  Co.;  1S9  Cal.  394,  73 
Pac;  172. 

In  tbe  case  of  the  BStkte  of  Atnold,  supra, 
where  tbe  coutt  passed  upon'  a  motion  for 
nonsuit  at  the  close  «f  plaintiff's  case  in  a 
will  contest  Mr.  Justice  Shaw,  after  declar- 
ing that  in  a 'motion  for  Ubnsult  the  same 
rules  obtain  in  proceedings  to  contest  a  wITl 
as  apply  in  civil  suits,  said:  "Every  fevor- 
able  Inference  faltly  deducible,  and  every 
favorable  presumption  fairly  arising,  from 
the  evidence  produced  must  be  considered  as 
facta  proved  in' favor  of  contestants.  'When 
ievidcnce  is  fairly  suscep.tlble  of  two  construc- 
tions, or  If  either  of  several  inferences  may 
reasonably  be  made,'- tbe  court  must  take  the 
view  .most  favorable  to  contestants.  All  the 
evidence  .in  'favor  of  contestants  must  be 
taken  as  true;  and,  if  contradictory  evidence 
has  been  given,  it  must  be  disregarded.  If 
there  is  any  substantial  evidence  tending  to 
pirove.  In  favor  of  tbe  contestants,  all  the 
facts  necessary  to  matce  out  their  case,  they 
are  entitled  to  have  the  case  go  to  the  Jury 
for  a  verdict  on  the  merits." 
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•  [I].  Following  tbO'  dpctrlae.  laid  ilown  in 
tboBeijCasM,  and  therefore  diaregarding  oon- 
tndistlons,.  and  considering' only  the  evidence 
tending- to  .?roye  the  aUegatione  (it  plalntUTs 
comiplalnt,  and  tbe  fair  tnferenees  and  pr^ 
auinptlDDa  deduclble  tbeiefrom,  the  facts  in 
the  case  are' thpec; 

On  AprU'22j  190T,  in  consideration  of  tbe 
Bom  of  :$10,  the  deceased  made  a  deed  and 
aasignment '  to  bis  mother,  of  propertr  esti- 
mated to  be  of  the  value  of  about. 416,000,' 
and/being  nearly  all  of  bis  real  and  personal 
property; .  He  was  then  about  33  years  of  ag& 
'^He  ma  tiagUe,  and  a  sum  of  very  nervous 
tempetament;'^  was  marriied..aQd  badacblld, 
a  girt,  about  <onr  moatbs  «Ad.  At  the  time 
of  his  marriage  in  February,  1901,  he.waa 
accustomed  to. drink  oceaaionally  intoxlcsat- 
ing  liquor,  and  in  the  spring  of  the  following 
year  coBuneitaed  to  drinlc  soch  liquor  to 
excess,  and  continued  to  do  so  until  the  tim« 
Oft  Ills  'death;  In  Febmary,  1907,  at  the  re- 
quest of  Ills  'wlfe^  ha  toblt.  a- solemn  pledge  to 
abstain  from  tiie'  nse  of  aU  adch  Uqnor  for 
one  year.  Between  this  date  and  tbA>'date 
of  making  tbe  deed  and  assignment,  he  had 
beeii  iii  seV^rHr'meOicial  intitittitioils  te/t  frekt- 
ment  for  alcoholisiff.-  "Big  craving  for  liquor 
was  so 'Strong  that  he  broke  his  pledge  the 
day  he  took  It  .i  On  th^  way  borne  from'  one 
of  the  hospitals  "where  he  had  been  treated 
for  Uis  unfortunate  btfblt,  he  obtained  and 
dranlr  liquor.  It  was  his  custom  for  several 
m6iitte<  pri6r  to  bating  the  transfers  in  ques- 
tion to  take  wh}sky  or  beer  to  bed  with  him 
to  drink  during  the  night  In  brief,  accoid* 
Ing  >tO  testimony  Introduced  by  plaintiff,  he 
had  t>ecome  an  habitual  drunkard.  On  the 
day'  he  ipade  the  deed  and  a'sslgnmept,  he 
was  drvoik,  stupid,  ,9hd  app^red  irrational. 
"He  was  not  in  bis  rigbjt  mibd,  ahd  he  didn't 
know  what  he  was  doins-'*  His  m«ther  and 
othier  members  of  her  ftiiiiily  were  -prolmbly 
present  vrbea  he  executed  tbe  instruments, 
but  his  wife,  whom  he  held  In  blgh  regard, 
was  absent,  and  knew  nothing  about  the 
transaction  until  several  days  -  afterwards. 
The  notary  befoire  whom  the  acknowledgment 
was  made,  biellevlng  that  the  deceased  was 
conveying  his  prope;rty  to  his  wifej.  ex^laltaed 
to  hilm  that  "under  the  instrument  his  .wife. 
C0UI4  sell  the  property  if  she  wanteid  to," 
and  he  made  a  note  of  such  explanation- in 
Ills  offlcfal  record.  The  deceased  m&de  no 
answer  to  this  explanation.  The  family  of 
the  deceased  was  very,  unfriendly  to  the 
plaintiff,  and  had  accused  her  of  many  de- 
linquencies, among  others  of  being  a  drunk- 
ard and' of  caring  nothing  for  her  husband. 
She  had  never  had  any  trouble  with  her 
husband,  and  was  kind  and  devoted  to  him. 
He  always  expressed  himself  as  fond  of  her 
and  of  his  little  girL  On  the  ihoming  of 
April  ^th,  three  days  after  the  docnments 
were-  executed,  a  sister  and  two  brothers 
of  tlie  deceased  forced  an  oitramce  Into  the 


plaintiff's  home  by  smashing  ttie  back  do^r, 
for  the  purpose. pf  handing  to  plalntlfTs  bus? 
band,  as  they  told  her,  a  telegram,  an^ 
collectlfig  25  cents  for  its  transfnisslon.  On 
that  occasion  they  took  deceased  away  with 
them,  and  tbe  plaintiff  never  afterwards  had 
an  opportunity  to  confer  with  her  husband 
alone;  foT<  he.  was  always  accompanied  by 
some  member  of  :his  mother's  family  or  a 
c^retakerj .  presumably  employed  by  them. 
From. the  date  of  tbe  instruments  plaintiff 
never  saw  her  husband  sober  during  the 
remainder  of  his  life.  He  died  July  1,  1907, 
at  a^tneidlcal  institution,  where  he  was  being 
treated  for  alcohoUspi.  He  left  no  will. 
The  defendant  Mairy  Marroa  .was^  unable, 
when  her  deposition  was  taken,  and  at,  the 
trial,  several  months' latfiV,  ttO'iproduoe  ,tb9 
deed,  claiming  on  both  oqiuialons  tbat  It  bad 
been  mislaid  in, her  home,  and  tbat.she  was 
unable  to  And  it 

Tbe  evidence  shows  .t]iat,,the. deceased  for 
a  number  of  years  was  continually  becoming 
intp^lcated.  He  wa^  .djrunk  and  appeared 
stiQ)ld  and  irrational  on  April  22d;  and  yet 
on  that  day  and  ia  that  condition  his  mother 
accepted  tbe  instruments  In  question,  traiuiT 
ferrlng;  substantially  all  of  his  property  to 
her,  and,  according  to  a  fair  inference  from 
the  testimony,,  without  any,  («,  If  .any,  a 
totally  Inadequate,  consideration.  This  left 
him  and  bis  wife  and  baby,  to  whom  he  was 
fondly  attached,  with  so  small  a  portion  of 
his  pi;operty  that  his  act  may  be  regarded  htf 
an  unusual  one,  and  one  inconsistent  with 
his  duties  and  obligations  to  his  wife,  and 
child,  a>  well  as  to  himself. 

Other  facta  tending-  to  .show  in{posltipn 
and  undue  influence  are  that  Mary  IfarroQ 
tailed  tor  pEodace  tlie  documents,  so.  tjliat  the 
stoiatuie  thereon  could  be  compared  with 
the  deceased's  usual  handwriting,  which 
might  afford'  some  inference .  as  to  bis  pliys- 
ical  and<  mental  condition  at  the.  very  time 
the  litstrumentswere  executed;  and.  this  cir- 
cumstance we  regard  aa  distinctly  suspicious^ 
For  months  the  deceased  was  never  permUr 
ted  to  seeand  .conftt  with  his  wife  alone. 
Was  this  because  the  deceased  "did  not  know 
his  -ovra  mini,"  and  that  It  was  feared  that 
bis-  wife  would  exercise  some  influence  over 
Mm  inimical  to  tbe  interest  jk  his  notber? 
It  .Is.  also  woFtfay  of  note  that  tbe  notary 
public  fielt' called  upon  to  explain  to  the  de« 
ceased:  that  if  tbe  deed  were  executed  tbe 
grantee  thereunder  could  dispose  of  tbeprop; 
erty  to  whomever  she  pleased,  and  that  tbe 
deceased  failed  to  correct  tbe  notary's.  Imt 
presslon  that  tbe  deed  was  being  made  to  his 
wife.  All  the  circumstances  taken  together 
are  certainly  sufficient  to  cast  the  burden 
upon  tbe  defendant  Mary  Marron  to  show 
tliat  no  Imposition. was  practiced. on  the  d»-° 
ceased. 

Woolen  &  Thornton,  in  tiieir  work  on  In- 
toxicating Uquors^i  say:  "The  Inadequacy  ot. 
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the  consfderstton,  or  its  manifest  nnfitlrness, 
is  a  weighty  factor  In  securing  tlie  annul- 
ment of  a  drunkard'^  contract." 

In  Swan  T.  Talbot,  152  Cal.  142,  94  Pac. 
238,  17  li.  H.  A.  (N.  8.)  1066,  an  Intoxicated 
fierson  sold  property  of  the  value  of  about 
$12,000  for  $200.  The  court  held  that,  while 
equity  would  not  assist  a  man'  to  avoid  a 
contract  whlc4i  he  had  entered  Into  when 
drunk,  merely  because  he  might  wish,  wlien 
in  bis  sober  senses,  he  bad  not  entered  into 
It,  still  equity  will  not  countienance  frandnlent 
imposition;  and  gross  Inadequacy  of  con- 
sideration is  always  received  as  evidence  of 
imposition,  justifying  the  interfeffence  of  eq- 
uity to  set  aside  the  contract 

In' Crane  t.  Conklln,  1  N.  J.  Eq.  846,  22 
Am.  Dec.  510,  it  was  declared  to  l>e  the  set- 
tled rule  that,  wbil^  equity  would  not  inter- 
fere to  assist  a  person  to  annul  bis  contract 
on  the  ground  of  Intoxication  merely,  never- 
theless, if  any  unfair  advantage  has  l>een 
taken  of  bis  situation,  It  will  render  him 
proper  aidr  and  it  was  there  further  held 
that  where  the  grantor  is  intoxicated  the 
inadequacy  of  the  price  Is  direct  evidfmce 
of  fraud. 

In  Moore  t.  Moore,  56  Cal.  89,  It  is  said: 
"The  fact  of  there  b^ng  no  consideration, 
or  K  grossly  inadequate  one,  ia  a  circum- 
stance which  may  be  considered  in  determin- 
ing the  condition  of  tbe  plaintiflra  inind  at 
tbe  time  of  h^r  signing  the'  deeds.  She  sign- 
ed Instrumeilts  wblcb  transferred  ber  entire 
estate,  and  thereby  reduced  herself  to  a 
state  of  defstltution.  The  fact  of  ber  having 
done  80  without  -  consideration,  or  any  ap- 
parent motive;  would  indicate  great  weak- 
ness or  unsmindness  of  mind.  One  of  the  in- 
dicia df  a  weak  or  disordiered  midd  is  that 
its  possessor  is  quite' liable  to  act  against  bfs 
own  plain  interest  in  cas^s  where  the  act 
could  not  be  imputed  to  mistake.  •  •  * 
Taking  an  nnfblr  advantage  of  anotber's 
weakness  of  mind  is  undue  inlhMnce,  and 
tbe  law  will  not  permit  the  retention  of  an 
advantage  thus'  obtained."   ' 

In  Allore  v.  Jewell,  94  XJ.  S.  006,  24  L.  Bd. 
200,  Field,  X,  delivering  the  opinion  of  tbe 
court,  says:  "It  is  not  necessary,  in  order 
to  secure  the  aid  of  equity,  to  prove  that  the 
deceased  was  at  the  time  Insane,  or  in  such 
a  state  of  mental  Imbecility  as  to  render  her 
entirely  incapable  of  executing  a  valid  deed. 
It  Is  sufficient  to  show  thaty  Ax>m  her  sick- 
ness and  infirmities,  she  was  at  the  time  in  a 
condition  of  great  mental  weakness,  and  tltat 
there  was  gross  inadequacy  of  consideration 
for  tbe  conveyance.  From  these  circum- 
stances imposition  or  undue  Influence  will  be 
Inferred." 

Generally,  wben  tbere  is  weakness  of  mind 
in  a  person  executing  a  conveyance  of  land, 
arising  from  age,  sickness,  intoxication,  or 
any  ottaeir  Cause,  altbougb  not  amounting  to 
«bB«late  disqualification,  an  inadequate  caa- 


sideration, '  Imposftlbn,'  or°  nbdiie  fnifueftbe 
will  be  presumed.  Richmond's  Appeal,  M' 
Conn.  226,  22  Atl.  82,  21  Am.  St.  Rep.  '8S; 
Fishburne  r.  Ferguson,  84  Va.  87,  4'  S.  B. 
57B;  Boyd  T.  Boyd,  66  Pa.  288;  •  Sahnid  r. 
Marshall,  3  liOigh  (Va.)  567;  Fitefa  v^iRelser, 
79  Iowa,  34,  44  N.  W.  214;  'Woodroof  f. 
Howes,  88  Cal.  184,  26  Pac,  111;  DUignian 
i:  Romtne,  141  Mo.  466,  42  S.  W.  1087;  Hays 
r.  Feather,  244  111.  172,  91  N.  B:  97,  18  Ann. 
Cas.  63S.  ^ 

The  dtcumstances  linder  wbicb  a  oodvisy- 
ance  was  made,  the  conditions  of  tbe  snin- 
tor  at  tile  time,  and  the  Injnstloe  td  blm  asd 
bis  beln  If  tt  ia  upheld,  may.  cast  <m  tbe 
grantee' tbe  burden  of  showing  the  absence 
of  undue  inflnence  or  iiUpoBitlon.  Bennett  v. 
Bennett,  65  Neb:  432,  91  N.  W.  409,  96  N.  W. 
994. 

The  other  matters  discussed  In  tJw  briefs 
do  not  require  detailed  nottcei 

For  tlie  reasons  abore  Indicated,  we  think 
the  trial  ooott  erred  Is  granting  tbe  motloii 
for  nonsuit  The  JudgsMnt  is  tbeirftfore  re- 
versed,.'>    :  ■'  •   •      ■ 

We.  ooj^cui::  LENNONpiP.  ^.;  EAIiL,  J. 

!    >      (M  Oat  App.  n») 
BOTBR  T.  OELHAUS  et  fel     (Civ.'  900.) 

(District  Court  of  Appeal.  First  District,  Cal- 
ifornia.    June   21,   1012.     Rehearing   De- 
nied by  Supreme  Court  Aug.  20, 1912.). 

1.  Taxatiok  (I.734*) --TPax  a*U!--D«uw- 

QUKNCT. 

Unless  there  is  in .  fadt' a '  delfnqnency,'  a 
sale  by  a  tax -collector 'is- uaautkoriMd  aa4' 
void;  and  a  tax  deed  givea  ib-pnnuanae  Uieie-' 
of  conveys- no  title, 

[Ed.  Note.— For  other  cases,  see  Ta,x*tu>n, 
Gent  Dig,  J I  WTO-W-rS;.  t)ec.  Dig.  |  734.»] 

2.  Taxaiion  (I  788*)— Tax  Salk— bBjgn  — 
,  "Pbimabt  EVIDfeUCB," 

Pol.  Code,  I  3786,  provides  that  a  tax 
oolleetor'a  deed  snail  be-i>rimBrr  evidence  that 
tbe  taxes  were. not  paid.  Beldf  that  the  word 
"primary"  was  uaed  in  the  sense  of  prima 
facie;  and  hence  the  presuitaption '  of  nonpay- 
ment ariSlBg  from  audi  deed  may  l>«  rebutted 
by  proof  that  tlie  taxes  wer6  in  fast  paid, 

[Bd.  Note.— For  other  cases,  see  Taxation, 
Cent.  Dig.  ti  1555,  1557,  1550-1560;  Dec 
Dig.  I  788.* 

For  other  definitions,  see  'Words  and  Phras- 
es, vol.  6,  p.  5552.] 

3.  Ta^jation  (I  709*)— Tax  Sai.es— Ranratp- 
noN— "SuBCBQUKirr  AsaassMEiiTB." 

PoL  Code,-  |.  3816,  provides  that  no  re- 
demption of.  property  sold  to  tbe  state  for  de- 
linquent taxes  shall  be  permitted  without  pay- 
ment of  ail  subsequent  assessments,  coats,  fees, 
penalties,  aod  interest  Belt,  that  by  "subse- 
quent assessments"  is  meant  all  taxes  levied 
against  the  property  subsequent  to  the  tax  for 
which  the  sale  was  made. 

[Ed.  Note.— For  other  cases,  see  Taxation, 
Cent  Dig.  ||  1430-1435;    Dec.  Dig.  |  700.* 

For  other  definitiona,  see  Words  and  Pliras- 
es,  voL  7,  p.  6784.] 

4.  Taxation  (|  788*)— Tax  Saixs— Rbdeup- 

TION, 

Certain'  property  in  question  was  sold  to 
the  state  in  1898  for  the  second  installatcnt 
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of  unpaid  delinquent '  taxes  levied '  againsti' it' 
inlSSft.  On  December  31,  1898^  the  property 
was  redeemed  by  a  mottgfLgf^f.Jtj  paying  to 
the  county  treasurer  the  amount  required  for 
redemption,  as  certified  by  the  county  auditor, 
and  the  redemption  was  entered  on  theassesa- 
ra«nt  reil  of  1898.  Aitei  July  1.  1809,  the 
tax  •  collector  sold  the  property  .to;  the  ■  state 
as  fpr.t)>e  nonpayment  of  the  second. iijistall: 
ment  of  taxes  for  the  year  1898,  and  on  July 
5,  1904,'  issued  a  dSeid  to  the  state  therefor. 
The  taxei,  for  the  alleged:  nonpaym^iit  of <trbipb 
the  sale  was  made. in  1899,  under.  ;vhicb  plain- 
tiff claimed  title,  becama  a  lien  on .  the  prop- 
erty 6a  March  1,  1898,  and  the  amount  there- 
of hitd  been  fixed  and  the  assessment  and  levy 
completed,  before'  the  redemption  occurred 
from  the  first  wle..  Held  that,  since  by.  the 
terms  of  Pol.  Code,  {  3817,  any  tax  for  the 
year  1898  should'  haye  been  included  and  paid 
to  effect  a  Redemption  on  December  31,  1898, 
if  It  kad  net  been  {(rcvioUaly.  paid,  tkie  -^eor- 
tificate  .of  the  .auditor  ,to  the  . redemptioner, 
specifying  the.  apiount  due  to  redeem,  consti- 
toted  prima  facie  evidence  that  all  other  tax- 
es then  dne  had  been  paid,  which'  was  suffi- 
dent' to  OTercome  the  presumption  raised  by 
the  tax  deed  that  the  taxes  for  whicti,  tbe  land 
wa«  sold  were  unpaid,  so  as  to  sustain  a  find- 
ing'that  there  were  no  taxes  due  on  the  land 
fo*'  which  the  second  sale  was  made.  '•  ■'' 

raid.  Note.— For  other  cases,  see  Taxation,' 
Cent.  Digr«§  1555,  1557,  165&-1569;  Deo.  Dig. 
1 ,788.*] 
5.  QuiBTiNG'  Title   <|   44*)  r- Pobsbbbion -^ 

Pboov  ojt  TlTlK,  ■      .    - 

Actual  possession  of  real  properf^  is  suffi- 
cient proof  of  title  as  against  one  out  of  pos- 
session,' aad  who  eetablfshe*  no: 'titled  in  him- 
self. ...,.-     ■•     ,.  : 

[Ed.  Note.— For  other  casjss,  see  iQuJetuif, 
Title,  Cent.  Dig.  S|  8P92;   Dec/Dig.  I  ii.*Ty, 

'Appeal  from  Superior  -  Ctfart,  City  and' 
Conntr  ml  Ban  Praadsoo;  Kbomas  F..  Ocar 
ham',.  Judge.  >    ■•   .  i   -     ..■■ 

Acticm.  by  Ii.  .1.  .Boyer  «j^iDBt.  Frank  Ai 
Gelbaus  and  others.  Judgment;'  fot:  diefand- 
aBt8«.Bnd  plBintUf  appeals    AffiroMdi      .i : 

Jariies  tt.  Bo.ver  and  H".  M.  Anthoily,  ^f^or 
atipellant  F.  S. 'Brittaln,  for  re8p<Jiident' 
Frank  A.  Gelhans:  Tobln  '&  Tobln  and' 
Stoney,  RoiiTeatt  &  Stohey,  for'  tesjlottdent 
Htttenila  Saiiiigs  &  Loan  Society.'  Alexan- 
der McCullocb,  for  respondent  Joseph  F. 
Boeddeker. 

I 

HALL,  J.  This  la  an  action  to  qnlet  title 
to  certain  real  property,  situate  In  the  city 
and  connty  of  San  Francisco,  brought  by  ap- 
pellant, who  bases  her  title  upon  a  certifi- 
cate of  sale  to  the  state  for  delinquent  taxes 
and  a  tax  deed  executed  on  behalf  of  the 
state'  to  appellant's  predecessor  In  interest, 
F.  J.  Ghlselll. 

The  respondents  Oelbaus  filed  an  answer 
denying  the  allegations'  of  ownership  by 
plaintiff  and  a  cross-complaint,  in  which, 
among  other  things,  they  set  up  that  they 
Were  in  possession  of  the  real  property 
claimed  by  plaintiff,  and  were  the  owners 
thereof,  and  prayed'  for  a  decree  affirma- 
tively quieting  their  title  as  against  appel- 
lant.   The  court  found  that  appellant  was 


ntft'tHe'own^r^of  ttie  property  In  ralt(  atid 
thirt  iesponitents  Gelhaufi'  trer^,  and  entered 
a'Judgment'acoordlii^y  qAietlDg  tihe  tltSe  of 
respondents  Oelhaus  as  against  the  claim 
of  pTelntiir.  Tbe  at)peal  by  plaintiff- is  :^<o!m 
this  Judgment  '•  '      ;. 

Tbe  pj^operty 'In  quastion  was- sold  tb  the 
sta;te  dnrtSSSifov  ttae  second  installment  of 
unpaid  and  deldtoqaant  taxes  levied  against 
tb«  property  la  1897.  :  Subsequently,  op  De- 
cember 31,'  J898,  the  ivoserty  was  redeemed: 
from/ sqch  sale  .bj(  tbe  Ulbernia  Savings -& . 
Loan  8oclety,r' ^  m<)rteage«i  tbereof,  by  the 
payment  to  tbe  county  treasurer  of  tbe 
amoust  required  for  redemption,  as  certi- 
fied by  t;he  cpunty  auditor.^  and  the  words' 
"I^deemed  ,  ipieceipber  31st.  "18P8,"  were 
stamped  on  the  assessment  rpU  for  the  yejir; 
18^8.  Subsequently,  on  tbe.  1st  day  of  July, 
1899,  'tbie  tax  collector  sold  tbe  property  to 
the  state  as  for  tbe  nonpayment  of  the  sec- 
ond Installment  o^  taxes  for  the  year. 1898, 
and  ■  subse<lueijtly,  on  the  ;5tb  d?y  of  July, 
1904,  issued  to  the 'state  a  dfeed  therefor. 
This  deed  was  ^troduced  in  evidence  by 
plaintiff,  and  Is  in  the  usual  iform.  Appel- 
lant deralgns  her  title  through  this  deed. 

,The  defendants  Gelhaus,  at  the  beginning 
of  the  action  and  for  some  time  prior  there- 
to, were  in  possession  of  tha  property,  claim; 
ing  under  a  d^  from  the  administrator  of 
the  estate  of  John  McDonald,  ^ated  April  .8, 
1004. 

The  defendants  Introduced  fa  evi4enoe  a 
diily  certified  copy  of  the  recorded  certifi- 
cate of  redemption  given  by  the  county  au; 
ditpr  in  pursuance  of  section  3817  of  the 
Political  Code.  This  certificate  contained  a 
statement  of  the  amount  of  delinquent  ta^es 
for  the  year  189T  for  which  the  property 
was.  first  sold  to  tbe  state  and  the  interest 
and  the  penalty  thereon,  an^  gave  the  total 
amount  necessary  to  redeem  as  $9.86.  Tlie 
statement  of  the  auditor  contained  no  state- 
ment of  any  other  taxes  that  were  a  lien 
upon  the  property  at  the  time  said  taxes 
became  delinquent,  nor  of  any  subsequent 
tax. 

As  before  stated,  the  c^urt  found  tliat 
plaintiff  was  not  the  owner  of  the  property, 
and  also  specially  found,  among  other  thingc^ 
that  at  tbe  time  of  tbe  redemption  of  the 
property  on  December  31,  1898,  all  taxes 
levied  or  assessed  upon  said  land  for  each 
year  since  the  sale  to  tbe  state,  made'  in 
1808,  including  the  taxes  for  tbe  fiscal  year 
1898-99,  were  paid,  and  that  there  was  no 
delinquency  of  taxes  on  said  property  for  the 
second  installment  of  taxes  thereon  for  the 
fiscal  year  1898-99.  If  these  facts  find  sup- 
port in  the  evidence,  the  judgment  should 
be  affirmed,  for  appellant's  title  is  based 
upon  the  sale  made  as  for  the  delinquency 
Of  the  second  installment  of  taxes  for  tbe 
year  1898;  that  is  to  say,  for  the  fiscal  year 
1898^99. 
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[1]  IJnlesB  th«re  wu  la  ftkct-a  ddlaovoiT 
C7,  a  «ale  by  the  tax  collector  ia  miautbor- 
Ized  and  void,  a&d  the  tax  deed  given  In 
puiBuance  of  such  sale  conveys  no'  title. 
Randal  v.  Daltey,  66  Wis.  285,  28  N.  W.  852. 
[2]  The  only  evidence  introduced  by  appel- 
lant to  prove  that  any  taxes  for  the  year 
1888  were  nnpeUd  was  the  deed  of  the  tax 
collector  to  the  state,  which  re<iited  sach 
fact  Section  3786  of  the  Folitical  Code,  In 
terms,  makes  such  deed  "primary"  evidence 
that  "the  taxes  were  not  paild."  The  word 
"primary,"  as  used  In  the  statute,  manifest- 
ly means  prima  fade  (see  De  Frieze  r. 
Quint,  94  Gal.  653-669,  30  Pac.  1,  28  Am.  Bt. 
Kep.  151),  and,  of  coarse,  such  evidence  Is 
subject  to  be  controverted.  If  there  Is  In 
the  record  any  evidence  In  contradiction  of 
the  presumption  of  nonpayment  of  the  tax 
for  the  year  1898  arising  froin.  the  .tax  cqI- 
lector's  deed,  the  finding  of  the  conrt  that 
such  ta^es  we're  paid,  and  that  there  was 
no  delinquency  of  taxes  'on  said  property  for. 
the  year  1898,  Is  supported,  and  the.  judg> 
ment  of  the  court  cannot  |  be  reversed  for 
want  of  evidence  to  support  the  findings. 

We  think  this  evidence  is  found  in  the 
certificate  of  redemption  given  by  the  audi- 
tor, upon  which  the  redieiuptlon  was  made 
on  December  SI,  1898,  from  the  first  sale  for 
unpaid  taxes.  'This  statement  calls  for  an 
examination  of  the  law  as  to  what  is  nec- 
essary to  effect  a  redemption  from  a  sale 
to  the  state  and  the  duty  of  the  auditor  In 
relation  thereto.  After  property  is  purchas- 
ed by  the  state  for  unpaid  taxes,  it.  must  "be 
assessed  for  each  subsequent  year  for  taxes 
until  a  deed  is  made  to  the  s^te  therefor. 
In  the  same  manner  as  If  it  bad  not  been 
80  purchased."     Section  381.%  Pol.  Code. 

[3]  Section  3815  of  the  Political  Qode  pro- 
vides that  no  redemption  shall  be  permitted 
of  property  sold  to  the  state  for  delinquent 
taxes  without  payment  of  all  subsequent 
assessments,  costs,  fees,  penalties,  and  inter- 
est 'By  "subsequent  assessments,"  as  used 
tn  this  section;  we  think  is  meant  all  taxes 
levied  against  the  property  subsequent  to 
the  tax  for  which  the  salie  was  made.  That 
such  is  its  meaning  is  made  quite  clear  by 
the  language  of  sedtlon  3816  of  the  Political 
Code,  which  provides  for  the  distribution  be- 
tween the  state  and  county  of  "the.  original 
and  subsequent  taxes  and  percentages,  pen- 
alty and  the  Interest  paid  on  redemption." 

[4]  Section.  3817  of  the  Political  Code,  as 
It  stood  prior  to  1905,  gave  the  right  to  re- 
deem at  any  time  prior  to  a  sale  by  the  state 
"by  paying  to  the  county  treasurer  of  the 
county  wherein  the  real  estate  may  be  situ- 
ated, the  amount. of  taxes  due  thereon  at  the 
time  of  said  sale,  with  Interest  thereon  at 
the  i;ate  of  seven  per  cent  per  annum ;  and 
also  all  taxes  that  were  a  lien  upon  said 
real  estate  at  the  time  said  taxes  became 
delinquent;  and  also  for  each  year  since  the 
sale  foe  which  taxes  on  said  land  have  not 


been,  paid,  an  aaoont  eqnal  to  the  percent- 
age of  taxes  for  the  year  upon  the  value  of 
the  real  estate  as  assessed  for  that  year." 

From  these  Various  sections,  it  is  perfectly 
clear  that  under  the  law  no  redemption  from 
a  sale  to  the  state  for  unpaid  taxes  could  be 
effective  without  payment  not  only  of  the 
taxea  for  which  the  sale  was  made,  but  also 
all  subsequent  taxes  levied  against  the  prop- 
erty up  to  th«  time  of  redemption.  In  other 
words,  aay  taxes  that  were  a  lien  ni)on  the 
property  at  the  time  the  taxes  became  delin- 
quent for  which  the  sale  was  made,  as  well 
as  all  subsequent  taxes,  must  be  paid  to  et- 
fect  a  redemptlDn  from  the  sale  to  the  state. 
In  the  case  at  bar,  the  taxes,  for  the  al- 
leged nonpayment  of  which  the  sale  was 
made  in  1898,  under  wldch  alone  appellant 
claims  title,  became  a  Hen  upon  the  proper- 
ty upon  the  1st  day  of  March,  1898,  and  the 
anuNint  thereof  had  been  fixed  and  the  as- 
sessment and  levy  completed  before  the  re- 
d^ption  occiirred  from  the  first  sale.  By 
ttte  clear  terms  of  the  statute,  any  tax  for 
the  year  1896  should  have  been. paid  to  aC- 
feot  a  ^redemption  on  the  31st  day  of  Deoeta- 
bef,-189S^  if  it  had  not  previously  been  paid. 
In  order  to  enable  a  redemptloner  to  com- 
ply with  the'  requirements  of  the  redemp> 
tion  law,  section  3817  of  the  Political  Code, 
as.  U  stoo^  .when  the  redexpptlon  in  this  case 
was  made,'  and  as  it  now  stands,  farther 
provides  that  "the  county  auditor  shall,  on 
fll^  apl^bc&tlon  of  the  person  desiring  to  re- 
deem. '  make  an  estimate  of  the  amount  to 
be'paldv  and  shall  give  him  trlplloata  oer- 
tUlcstes  of  the  amount  specifying  the  serer- 
al  amounts  thereof,  which  certlflcatea  aball 
bd  delivered  to  the  county  treasurer,  togeth- 
er with  the;  money,"  ete. 

The  givtag  of  this  certificate  Is  aft  offielal 
du^  of. the, auditor.  It  autborices  the  coun- 
ty treasurer  .to  accept  redemption  according 
to  the  face  thereof  (section  3817,  PoL  Code), 
and  Is  priipa.fscle  evidence  of  the  facts  stat- 
ed therein.  Sections  1926,  1963,  subd.  15. 
Code  Civ.  Proc. 

As  before  stated,  the  certificate  given  In 
this  case  contained  a  stetement  of  the 
amount'  pf  the  original  ttax  for  which  the 
property  :(vas  sold  to  the  statev  and  gave  the 
total  amount  necessary,  to  be  paid  to  eftect 
a  r^emptton  as  the  sum  of  ^9.86,  which 
was  made  up  of  the  original  tax.  penalties, 
and  Interest  The  certificate  further  stated 
that  the  statement  conteined  a  full  and  cor- 
rect statement  of  all  unpaid  taxes  and  pen- 
alties thereon  up  to  the,  day  of  redemption. 
If  the  statement  of  the  certificate  be  token 
as  true,  ,U  necessarily  followed,  that  all  the 
taxes  subsequent  totfte  tax  for  which  the 
first  sale  to  the  state  was  made  had  been 
paid  before  such  redemption.  In  other 
words,  this  certificate  was  prima  facie  evi- 
dence that  the  tax  of  1898.  for  the  supposed 
nonpayment  of  which  the  sale  under  which 
appellant's  claim  was  made,  was  not  unpaid 
and  never  became  delinqueul, 
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■>  (ITke  Aneasmebt' <o}1b  lot  tbe  yehr  1S9S,  ft 
■v^Vf  'Conceded,  bad-  be«n  destroyed  in  the 
ooDte^tlon  of  Aprllj  1906.  The  deed  to 
-the  'Stot^'  under  which  appeilaiit  clabna,  and 
which  shows  a' sale 'to  the  state- for  a  snm 
less  than  $10,  Is  prima  fkcle  eVldtncci  that 
■the  tax  of  1808  was  iini»&ld.      ' 

The  certificate  of  the  auditor  la  prlina 
tB«tfe  «ndenca'  that  It  'bad  been  ^id.  The 
court  found  in  accArdATice  with  the  evidence 
fomlshcid  by  this  certificate;  and,  In  aooord- 
«BCe  ^Ith  th»  well-eBtaMlshed  rule  that, 
where  there  Is  a  codfllet'  In  tlie  cnMd«tice, 
this  coulrt  will  not  Uiterfere  wKh  the  fihd- 
inga  of  the  trial  court;  the  flndlngs  Id  tbis 
case  must  stand.  .  '     ' 

Th^re  being  no  unpaid  taixea  for  the  year 
1898,  the  sale  to  the  state,:  und«!r  which  ap- 
pellant clJalms,  was  vdld'' itad'g^ve  no'  title. 

IS]  The  appellant,  haying-  no  title,'  tennot 
prevail  against  one  in'  actdal  ipossesslon. 
'Such  'pk>8sesston  is  suffldeht  proof  of  title 
as  against  one  out  of  possession,  and  wb6 
establishes  n6  title  in  himself.  Civil  Codci, 
f  1006;  McGorem  v.  Mowery,  91  Oai.  883, 
2T  Pac.  746;  Stephenson  y.  Deuel,  12S  Cal. 
656-6C3,  58  Pa*.  258;  White  ▼.  McGlUfard, 
140  Cal.  654,  H  Pac.  208.  '  Resp'onderits  Gel- 
haus  proved'  their  possession  without   dls- 

'P«t?.  ■      ..  .     " 

.'  Appellant  also  complains  'of  dome  rulings 
of  the  court  In  admitting  evl'dence.  'We  harfe 
'^amlned  these  rulings.  Such  oir  them  as 
are  Erroneous  could  not  'have  affected  the 
'result,  abd  will  not  Justify  a  *eversall 
The  Judgment  appealed  from  Is  affirmed. 

'  We  concur:  LEJfKON,  ip;  ^.';  KEKRI- 
GAN,  J.    .  /,.   ,    ,    ■      ,        • 


PEOPLE  T.  MARTIN.  (Cr,  S^i&.\ 

(District  Court  of  Appeal,  First' District,'  Cal- 
ifornia.   JuneSO.  1912.)''   ■ 

X-.Cbihxnai.  Law  (| - 1160*)— Appeal -tIIb- 

VIEW— CBEDimUTY     OF    WITNESSKS.  ,    , 

The  oi'e^lbllity  of  witnesses  is,  in  the  first 
lastiince,  for  the  jury,  and  then,  on'inotioa.for 
new  trial,. f6r  the  trial  jadge,. whose  dettrnusar 
tion .  ia  ooDclusive  op  appeal 
.  t[Bd.  lIote.-'»-For  other  cases,  see.  Criminal 
taw.  Cent.  Dig.  S  3084;  Dec.  Dig.  |11W.*]~ 

2.  CanuNAi.   Law    (|   5l0%*)  —  Accompuci: 
" '  TlEstfjioNr — Corroboration. 

The  finding   hear   a   boose, '  shortly '  after 
'dynamite  was  eiploded  on  its  porch,  of  a  MWs- 


'Ing,  tending  to  show  a  consciousness  of  gnilt, 
tended  to  connect  her  with  the  commigaion  of 
the  crime,  and  therefore  to  corroborate  .  the 
testimony  of  'the  accomplice  that,  just  prior  to 
commission  ef  the  crime,  he 'had,  at  defend- 
ant's direction,  wrapped  this  dynamite  in  a  copy 
Of  nch  papec.   . 

[Ed.  Note,— For  other  caaea,  see  Criminal 
Law,  Cent.  Dig.  U  1127-1136;  .  Dec.  Dig.  | 
BIOV.,.*] 


».  CMiiiNAt  t/Av^  at  Sll*)^Al6c6itPiteit  Tbs- 
'  TmoNT— <GoBaafioBAnon. 

.  .  IJae  evidei^pe  cqrroboratire  of  the  testi- 
mony of  an  accomplice  need  not  tend  to  estab' 
lish  the  nredse  facts  testified  to"  by  him,  but, 
thoiigh  Blight,  is  snfficlent  if,  iti'and  of  itself, 
it  tends  to  connect  axxsused  with  the  eommisr 
sion  of  tbf  crime.    -      . . 

[E!d,  Note.— For  .  other^  cases, .  see .  Criminal 
r^awTCent.  Dig.   |{  Il2t-fl37;    Dec.   Dig.   i 

4.'Cai]aNAt,  Law  (8  511*)-^AcdoMPLici!  TIes- 

'   ^TniONY-^JOflBOBOBATlOW. 

Evidence,  on  a  prosecntioa'  for  exploding 
dynamite  in. a- bouse. ^tb  intent  to  injure  the 
inmates,  held  sufficient  to  corroborate  the  tes- 
timony of  the  accomplice,  not  only  that  th6 
crime  was  instigated  by  defendant,  bat  that 
she  .actively  aided-  and  abetted  its  oomnussion. 
^  [Ed,  Note.r— For  other  caaea,  see  Oriminal 
Law^  Cent.  Dig.  ||   1127-1137;    Dec.  Dig..  | 

5.  Cbiuinal  Law  ({  338*)- Evidehcb— Statb- 

HENT  or  Defendant. 

'  Anything  that  defendant  may  have  said 
iiaving.a  tendency  to  bIidw  that  ahe' induced 
.the  cpmmiasion  of  the  crime  being  relevant  and 
material  to  the  issue  of  her  guuty  participa- 
tion, testimony  of  J.  that  shortly  before  com- 
mission of  the  crime  by  his  exploding  dynamite 
in  the  houae  of  O.  defendant  told  him  she 
would  bit  him  on  the  bead  with  a  sledge  ham- 
mer, and  then  blow  him  up,  if  he  failed  to  ex- 
plode the  dynamite  in  O.'s  house,  Is  admissi- 
ble, though  also  tending  to  prejudice  iter  in 
the -eyes  of  tba,  jurors  hy  showing  her  little,  if 
any,  regard  for  human  life. 

[Ed.  Note.— ^or  other  cases,  see  Criminal 
Law,  Cent.  TMg.  jS  752-757,  787.  788,  801,  855; 
Dec.  Dig,  I  8«.*] 

.^I'peal    from    Superior    Court,    Alamlefda 
•County  r  Wm. '  8.  Wells,  Judge. 
■'   Isabeila  J.  Martin  Wa8  convicted  and  de- 
nied &  n^w  trial,  and  appeals.     Affirmed.  ' 

See;  also,  13  CalJApp.  06,  108  Pac.  1034. 

Isabella.  ^.  Martin,  in-  pir^.  per.  Attorney 
'General  Webb  and  W..,U,  L.,  JSypea,  JiBst 
.pist  Atty.,  for  the  PeopI^. ,,_       ,  ,, 

:  LENNON,  P.  J.  The  defendant  In  this 
,case,'  Isabella  T.  Martin,  was  charged,'^  In  an 
information  filed  in  the  superior  court  of 
the  county'  of  Alameda,  with  ^be  crime  of 
felony,  as  defined  in  sectiop  ©Ql  of  the  Penal 
"Code.  '  The  Information  In  substance  charges 
that  on  the  19th  day  of  March,  1907,  the 
defendant  willfully  and'  maliciously  deposited 
and  exploded '  dynamite  In'  a  bouse  which 
was,  then  oc6upIed  as  a  dwellibg  bouse  by 
'Frank  B.  6gden  and  his  family  in  the  dty 
of  Oa&la&d,  all  with  the  Intent  to  Injure, 
Intlinldate,  and  terrify  the  occupants  of  said 
house. 

The  defendant  was  convicted  and  sentenc- 
ed to  life  Imprisonment,  and  this  ap[>eal  la 
from  the  Judgment,  and  from  an  order  deny- 
ing defendant's  motion  for  a  new  trial. 

Once  before  the  defendant  was  convicted 
0^  the  same  otFense  upon  the'  saine  informa- 
tion; but  upon  appeal  to  this  court  the  Judg- 
ment was  reversed  and  a  new  trial  ordered. 
13  Cal.  App.  96,  108  Pac.  1034. 

While  the  same  questiona  of  law'  upon 
which  the  first  Judgment  was  reversed  are 
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not  InvolTed.  In'  the  present  appeal,  the  eon- 
troIUng  facts  upon  which  the  charge  against 
the  defendant  was  founded  and  a  conviction 
had  are;  as  ^hown  by  the  records  before  us, 
practically  the  same  In  both  cases;  and,  as 
the  opinion  of  this  court,  written  by  Mr. 
Justice  Hall,  upon  the  former-  appeal  con- 
tains a  clear  and  concise  statement  of  the 
Immediate  circumstances  of  the  crime  and 
the  manner  of  Its  perpetration,  we  herewith 
quote  and  adopt  the  statement  of  facts  as 
therein  contained: 

"The  crime  with  which  defendant  was 
.charged  was  not  conunitted  by  her  In  person, 
but  was  in  fact  committed  by  John  B.  Mar- 
tin at  her  instigation.  •  •  •  John  B. 
Kairtln  was,  at  the  time  of  the  commission 
of  the  crime,  16  years  of  age,  and,  though 
he  had  been  reared  by  defendant  from  baby- 
hood, he  was  not  her  child.  He  was  the 
principal  witness  for  the  prosecution,  and 
testified  in  detail  to  all  the  circumstances 
of  the  commission  of  the  crime,  from  which 
it  appears  that  the  defendant  had  for  a  con- 
siderable time  before  the  commission  of  the 
crime  contemplated  the  deed,  and  with  the 
aid  of  the  witness  had  made  careful  prep- 
aration therefor.  Bar  motive  grew  out  of 
the  result  of  some  litigation'  which  she  had 
bad  in  a  department  of  the  superior  court  of 
Alameda  county,  presided  over  by  Hon. 
Frank  B.  Ogden,  although  the  action  was 
not  finally  tried  before  Judge  Ogden.  The 
witness  and  defendant  discussed  the  contem- 
plated crime,  months  before  its  commission, 
at  Weaverville,  in  Trinity  county,  where 
defendant  had  a  home  and  certain  mining 
properties.  Esrly  In  January,  1907,  they 
came  to  Oakland,  Alameda  county,  where 
defendant  owned  a  home  and  other  property. 
Under  the  house  belonging  to  defendant,  and 
in  which  she  and  the  witness  took  up  their 
residence,  was  stored  a  quantity  of  dynamite. 
This  was  by  the  witness  taken  from  under 
the  house  by  the  direction  of  defendant,  and 
placed  upon  a  shelf  to  dry.  Subsequently 
a  portion  of  It,  about  12  sticks,  was  made 
into  a  bomb  by  the  witness  and  defendant, 
for  the  purpose  of  dynamiting  the  residence 
of  Judge  Ogden.  A  long  fuse  was  furnished 
by  defendant  and  carefully  prepared  for  sub- 
sequent use.  A  bicycle  was  rented  by  de- 
fendant to  enable  the  witness  to  escape  from 
the  scene  of  the  intended  crime.  Careful 
.preparations  were  made  to  enable  an  alibi 
to  be  proved  for  the  witness  in  case  they 
were  suspected  or  cliarged  with  the  crime, 
and  on  the  night  of  the  19th  of  March,  1907, 
the  witness,  at  the  direction  of  defendant, 
took  the  bomb  and  fuse  to  the  residence  of 
Judge  Ogden,  about  a  mile  distant  from  the 
residence  of  defendanti  In  which  she  re- 
mained, and,  after  observing  that  the  resi- 
dence of  Judge  Ogden  was  then  occupied  by 
members  of  his  family  (wife,  four  children, 
and  a  maid),  placed  the  bomb  upon  the 
front  porch  of  the  house,  carefully  Adjusted 
the   fuse,    lighted    the   same,   mounted   bis 


wheel,  and  rode  away  to  his  home,  where  the 
defendant  awaited  his  coming.  The  explo- 
sion occurred  before  the  witness  reached  hia 
bome^  and,  though  badly  injuring  the  dwell- 
ing of  Judge  Ogden,  did  no  harm  to  the  an- 
Buspectlng  members  of  the  household  shelter- 
ed therein,  other  than  such  as  may  have 
arisen  from  fright  and  nervous  shock  at 
the  dastardly  crime  attempted  against  their 
home  and,  possibly,  lives." 

[1]  In  support  of  her  present  appeal,  the 
defendant  urges  the  insufficiency  of  the  evi- 
dence, to.  support  the  verdict,  and  insists  also 
that  the  trial  court  erred  to  her  prejudice 
in  its  rulings  upon,  the  admission  and  rejec- 
tion of  evidence.  Defendant's  opening  and 
closing  briefs  contain  in  the  aggregate  some 
500  pages  of  typewritten  matter,  which  Is 
devoted  chiefly  to  a  discussion  of  the  weight 
of  the  evidence  and  ai^  attack  upon  the  cred- 
ibility of  the  several  witnesses  who  testified 
upon  b.ehalf  of  the  people.  It  would  serve 
no  useful  .purpose  to  set  out  in  detail  the 
many  minute  particulars  in  which  the  de- 
fendant claims  the  evidence  to  be  insufficient 
to  support  the  verdict.  It  wUl  suffice  to  say 
that  defendant's  contention  in  this  behalf  is 
made  up  largely  of  references  to  slight  and 
immaterial  discrepancies  and  contradictions 
appearing  in  the  testimony  of  some  of  the 
witnesses,  all  of  which  should  have  been 
and  doubtless  were,  upon  the  argument  of 
the  case,  called  to  the  attention  of  the  Jury, 
and  presumably  duly  weighed  and  consid- 
ered by  them  when  dellberattag  upon  the 
qnestlon  of  the  guilt  or  innocence  of  the  de- 
fendant. In  any  event,  the  credibility  of  the 
witnesses  was,  in  the  .first  instance,  a  mat- 
ter solely  -for  the  Jury  to'  determine;  and 
finally,  upon  the  hearing  of  the  defendant's 
motion  for  a  new  trial,  it  was  the  right  and 
duty  of  the  trial  Judge,  in  weighing  the  suf- 
ficiency of  the  evidence  upon  which  the  ver- 
dict was  had,  to  consider  the  credibility  of 
the  witnesses.  The  trial  Judge's  determina- 
tion of  the  .question  of  such  credibility  is  con- 
clusive upon  us. 

Of  the  many  objections  made  by  the  de- 
fendant to  the  sufficiency  of  the  evidence  to 
support  the .  verdict,  bat  one  is  worthy  of 
more  than  passing  notice;  and  that  involves 
the  point  that  the  evidence  shows  the  chief 
witness  for  the  people,  John  B.  Martin,  to 
be  an  accomplice  of  the  defendant,  and  that 
his  testimony  was  not  sufficiently  corrobotat- 
ed  to  warrant  a  conviction. 

[2-4]  It  must  be  conceded  that  the  evidence 
shows  clearly  and  conclusively  that  this  wit- 
ness was  an  accomplice  of  the  defeiidant; 
hut  we  are  satisfied,  after  a  careful  reading 
of  the  record,  that  the  evidence  offered  and 
received  npon  the  whole  case  reveals  ample 
corroboration  of  his  testimony  and  fully 
Justifies  the  verdict  of  the  Jury. 

Among  the  many  matters  and  things  testi- 
fied to  by  other  witnesses,  Which  aa  a  whole 
tended  strongly  to  support  the  testimony  of 
John  B.  Martin,  which  was  to  the  effect  that 
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the  defendant  instigated  the  crime  and  ac< 
tively  participated  In  Its  preparation,  may 
be  instanced  the  fact  tliat  shortly  after  the 
explosion  there  was  foand  on  tlie  Ogden 
premises  a  copy  of  the  Bulletin,  a  San  Fran- 
cisco cTening  newspaper,  upon  which  was 
written  the  words  "goode  man."  After  ber 
arrest  the  defendant  was  shown  the  news- 
paper by  Detective  Hodgkins,  and  asked  if 
that  inscription  thereon  was  in  her  band- 
writing.  The  defendant  denied  all  knowl- 
edge of  the  newspaper,  and  disputed  that  the 
handwriting  thereon  was  hers.  It  was  sab- 
sequentJy  established  on  the  trial  by  cona- 
petent  and  sufficient  erideace  that  the  hand- 
writing on  the  newspaper  was  that  of  the 
defendant  The  circumstance  ttiat  a  news- 
paper containing  the  handwriting  of  the  de- 
fendant was  found  at  the  scene  of  the  crime 
shortly  after  the  explosion  may  not,  in  and 
of  Itself,  hare  been  entitled  to  any  weight  as 
a  piece  of  evidence;  but,  wben  considered  in 
conjunction  with  the  defendant's  denial  of 
all  previous  knowledge  of  the  paper  or  the 
handwriting  thereon,  it  had  a  strong  tenden- 
cy, we  think,  to  show  a  consciousness  of 
guilt  on  the  part  of  the  defendant,  and  to 
that  extent,  at  least,  tended  to  connect  tlie 
defendant  with  the  commission  of  the  crime, 
and  thereby  corroborate  the  testimony  of 
John  B.  Martin  that,  Just  previous  to  the 
commission  of  the  crime,  be  had  wrapped  the 
dynamite  which  caused  the  explosion  in  a 
copy  of  the  Bulletin,  at  the  direction  of  the 
defendant. 

Other  evidence  appearing  In  the  rekotti, 
which  also  tends  to  connect  the  defendant 
with  the  commission  of  the  offense  charged 
'against  her,  is  to  be  found  in  the  testimony 
of  several  witnesses,  which  may  be  summar- 
ized as  follows:  The  defendant,  on  more 
than  one  occasion  previous  to  the  explosion, 
openly  manifested  ber  malice  and  ill  will  to- 
ward Judge  Ogden,  which  finally  culminated 
in  the  threat  that  when  she  got  through 
with  the  dvil  case  tben  pending  in  the  de- 
partment of  the  superior  court  of  Alameda 
county  over  which  Judge  O^den  presided  she 
would  "get"  him.  The  defendant  was  famil- 
iar with  ttie  use  of  dynamite;  and  some 
time  previous  to  the  Ogden  explosion  had 
purchased  in  WeaverviUe,  Trinity  county,  25 
pounds  of  dynamite,  a  portion  of  whicli,  it 
was  claimed  by  the  prosecution,  she  wrapped 
In  a  mattress  and  shipped  to  her  home  In 
Oakland.  Shortly  after  the  explosion,  the 
defendant's  home  in  Oakland  was  searched 
by  detectives,  and  they  discovered,  secreted 
in  various  parts  of  the  house  previously 
pointed  out  and  designated  by  John  B.  Mar- 
tin, not  only  dynamite  and  dynamite  caps, 
but  a  piece  of  fuse  similar  to  the  fuse  fouiid 
npon  the  Ogden  premises  after  the  explo- 
sion. The  defendant  at  Brst'  denied  any 
knowledge  of  the  fuse  found  in  her  home, 
but  subsequently  admitted  to  tl»e' detectives 
tliat  It  belonged  to  ber. 

Added  to  these  abd  to  the  many  other  £lr- 


cunistaBcea  revealed  by  the  record  which 
point  to  the  guilt  of  the  defendant  is  the 
fact  that  some  months  after  the  explosion 
an  anonymous  letter  was  received  by  Judge 
Ogden,  wherein  the  writer,  referring  to  the 
dynamiting  of  his  home,  stated,  among  other 
things,  that  Judge  Ogden  was  "nowhere  near 
the  true  solution  of  the  perpetrator  of  the 
dastardly  deed.  It  was  not  done  to  revenge 
the  cause  you  suspect;  for  I  myself  heard 
Just  such  an  attack  planned  and  discussed, 
and  this  was  carried  out  Just  as  it  was 
planned.  It  was  not  their  intention  to  klli 
you  then,  only  to  cause  you  Intense  suffering 
by  seeing  your  family  and  home  destroyed, 
and  your  turn  will  come  later  on.  •  •  • 
When  you  pass  into  that  other  life,  you  will 
see  that  is  why  the  avenger  is  following  hard 
on  your  path,  only  waiting  for  time  and 
strength  to  carry  out  their  hellful  designs. 
•  •  •  I  have  no  means  of  knowing  when 
the  former  attempt  is  to  recur  for  I  could 
not  swear  they  did  It,  but  it  was  lill  carried 
out  Just  as  I  heard  It  planned  and  decid- 
ed on." 

When  confronted  with  this  letter  by  the 
detectives,  the'  defendant  denied  all  knowl- 
edge of  it,  and  expressly  declared  that  it 
was  not  in  her  handwriting.  Upon  the  trial, 
however.  It  was  fully  established  by  expert 
evidence  that  the  letter  was  written  by  the 
defendant. 

'The  statute  does  not  require  that  the  evi- 
dence necessary  to  corroborate  the  testimony 
of  an  accomplice  shall  tend  to  establish  the 
precise  facts  testified  to  by  the  accomplice; 
and  strong  corroborative  evidence  is  not  nec- 
essary to  support  a  Judgment  of  conviction 
founded  upon  the  testimony  of  an  accom- 
plice. Even  though  the  circumstances  consti- 
tuting the  evidence  ottered  and  received  In 
corroboration  of  the  testimony  of  an  accom- 
plice be  slight,  such  evidence  Is  nevertheless 
sufficient  to  meet  the  requirements  of  the 
law  if,  In  and  of  Itself,  it  tends  to  connect 
the  accused  with  the  commission  of  the  of- 
fense. People  V.  Barker,  114  Cal.  620,  46 
Pac.  601 ;  People  v.  Cleveland.  49  Cal.  877 ; 
People  V.  Clough,  73  Cal.  348,  15  Pac.  5. 

Surely  the  several  circumstances  hereinbe- 
fore enumerated,  in  and  of  themselves,  tend- 
ed, in  some  slight  degree  at  least,  to  connect 
the  defendant  with  the  crime  charged 
against  her,  and,  when  taken  altogether, 
abundantly  corroborate  the  testimony  of 
John  B.  Martin,  not  only  that  the  crime  was 
Instigated  by  her,  but  that  she  actively  aid- 
ed and  abetted  Its  commission. 

[51  The  defendant  complains  of  the  ruling 
of  the  trial  court,  whereby  the  witness  John 
B.  Martin  was  permitted,  over  the  objection' 
of  the  defendant,  to  narrate  a  conversation 
which  the  witness  had  with  the  defendant 
oB  the  evening  of  the  crime  and  shortly  be- 
fore Its  commission,  wh'ereln  the  defendaiA 
In  effeetstated  td  the  witness  that  she  wbuld 
hit' him  en  tike  bead  wfth  a  sledge  halnmer, 
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and  tben  put  a  stick  of  powder  under  bto 
and  blow  bim  up,  if  be  failed  to  explode  tbe 
dj-namlte  on  Judge  Ogden's  porcb  as  sbe 
bad  directed.  Tbere  was  no  error  in  per- 
mitting tbe  witness  to  so  testify.  Clearly 
anytbing  tbat  tbe  defendant  may  bare  said 
wbicb  bad  a  tendency  to  sbow  tbat  she  in- 
duced tbe  commission  of  tbe  crime  cbarged 
against  ber  was  relevant  and  material  to 
tbe  issue  of  her  guilty  participation  therein ; 
and,  being  relevant  and  material  for  tbat 
purpose,  sucb  testimony  was  rightfully  ad- 
mitted In  evidence,  notwithstanding  tbat  it 
may  also  have  tended  to  prejudice  the  de- 
fendant in  tbe  eyes  of  tbe  Jury  by  showing 
that  sbe  bad  little.  If  any,  regard  for  human 
life,  and  tbat  she  possessed  an  abandoned 
and  malignant  heart. 

Tbere  is  no  merit  in  tbe  defendant's  con- 
tention tbat  tbe  former  judgment  of  convic- 
tion against  ber  was  reversed  by  this  court 
because  of  the  admission  upon  the  first  trial 
of  testimony  similar  to  tbat  now  complained 
of.  This  contention  of  tbe  defendant  is  bas- 
ed upon  an  erroneous  conception  of  the  scope 
and  effect  of  tbe  decision  of  this  court  ren- 
dered upon  tbe  former  appeal.  Tbe  theory 
of  tbe  prosecution  upon  tbe  first  trial  was 
that  John  B.  Martin  was  not  an  accomplice 
of  .the  defendant  in  tbe  ordinary  legal  ac- 
ceptation of  tbe  term,  because,  as  It  was 
claimed,  be  was  inspired  and  cx>mpelled  to 
commit  tbe  crime  cbarged  through  fear  of 
immediate  death  resulting  from  tbe  duress 
and  menace  of  tbe  defendant.  From  this  it 
was  argued  and  successfully  maintained  upr' 
on  the  first  trial  that,  although  John  B. 
Martin  had  in  fact  committed  the.  crime, 
nevertheless,  having, committed  It  under  tb^ 
compulsion  of  tbe  defendant,  tbe  law  excus-; 
ed  bim  from'tbe  criminality  of  tbe  act,  audi 
he  could  not,  as  a  matter  of  law,  have  been 
prosecuted  and  convicted  as  a  principal, 
from  which  it  followed  tbat  be  was  not  an 
accomplice,  whose  testin^otty  ca<ue  within 
the  rule  requiring  corroboration.  '     < 

la  support  of  this  U^eory,  the  prosecution 
was  permitted  to  show,  .over  .the  objection  of 
tbe  defendant,  tbat,  by  previous  persistent 
intimidation  and  threats,  the  defendant  bad 
80  completely  dominated  the  will  of  tbe,  wit- 
ness John  B.  Martin  that  he  had  at  various 
times,  prior  to  tbe  dynamiting  of  tbe  Ogden 
residence,  committed  numerous  misdemean- 
ors i(nd  felonies  at  the  instigation  of  and 
under  ■  the  coercion  of  the  defendant.  This 
court,  in  reviewing  the  evidence  presented 
by  tbe  record  on  tbe  former  appeal,  in  effect 
found  tbat  there  was  no  foundation  for  the 
claim  tbat  tbe  witness  John  B.  Martin  was 
compelled  to  commit  tbe  crime  charged 
while  acting  under  tbe  duress  and  menace 
of  tbe  defendant ;  but  that,  on  tbe  contrary. 
It  was  clearly  shown  that  when  he  commit- 
ted tbe  crime  be  was  not  'in  any  immediate 
danger  to  bis  life  .at  the,  bands  pt  tjae  de- 


fendnnt;  and  tbat  tbe  defendant's  threat  «£ 
ft  future,  remote^  and  contingent  infllctloa 
upon  bim  of  death  or,  great  bodUy  barm  did 
not,  in  law,  constitute  sucb  duress  and  men- 
ace as  would  eiceaSe  the  crime  and  dispense 
with  the  necessity .  for  corroboration  of  bi» 
te8tlmon.v. 

No  question  of  duress  and  menace  was  In- 
volved in  the  evidence  offered  and  received 
In  support  of  the  prosecution's  case  upon  the- 
second  trial.  On  tbe  contrary,  tbe  prosecu- 
tion proceeded  solely  upon  tbe  theory  that 
John  B.  Martin  was  an  accomplice  of  tbe- 
defendant, 'and  that  bis  testimony  was  fully 
corroborated.  True  tbere  was  quoted  in  the- 
former  opinion  of  Ihte  court  an  excerpt  from 
tbe  testimony  of  John  B.  Martin  given  upon 
tbe  first  trial,  which  shows  substantially  the- 
same  testimony  now  complained  of ;  •  but  it 
Is  clear  upon  a  first  reading  of  our  former 
opinion  tbat  the  quotation  of  tbe  testimony 
feferred  to  was  made,  not  because  it  was 
claimed  or  beld  tbat  tbe  admission  of  tbat 
precise  piece  of  testimony  was  error,  but 
solely  for  tbe  purpose  of  making  clear  and 
emphasizing  the  point  that  In  dynamiting 
the  house  ot  Judge  Ogden  tbe  witness  John. 
B.'  Martin  could  not  have  been  actuated  by 
any  fear  of  immediate  daqger  to  bis  life  at 
the  bands  of  tbe  defendant;  and  that  tbe- 
only  fear,  if  any,  wbicb  '  impelled  him  to 
coqimit  tbe  crime  was  tbe  fear  tbat  tbe  de- 
fendant might  at  some  future  time,  and  In 
some  remote  place,  kill  bim  if  be  failed  to 
dp  ber  bidding.  Sucb  fear,  it  was  held,  did 
not  constitute  dur^  to  sucb  an  extent,  and 
within  tbe  meaning  of  section  26  of  tbe  Pe- 
qal  Code,  tbat  It  could  be  Involsjed  an  a  valid 
legal  defense  for  the  doing  of,  an  act  wbicb 
vfas  otb^wise  criminal.  Accordingly  It  was- 
fuxtber  held  tbat  all  of  tbe  evidence  upon 
the  fo^rmer  trial,  relating  tp  tbe  defendant's 
brutal  treatment  of  tbe  witness  John  Q.Mar- 
tin, and  her  Instigation  of  and  active  par- 
ticipation In  vumerops  other  crimes,  bad  not 
the,  silightest  relevaji{:y  ta  tbe  questloa  of 
ber  guilt  or  Innocence  of  the  .crime  for  wbicb 
sbe  was  beipg  trle^;  t|n<}  that  therefore  tbe 
defendi^nt's  objection  to  sucb  testimony 
should  bave  been  sustain^  and  ber  motion 
tO;  strike  put  granted. 

:  Numerous,  other  points,  many  of  tbem  re- 
lating to  tbe  rulings  of  the  trial  court  upon 
tbe  admission  and  rejection  of  evld^ice,  are 
presented  and  discussed  in  a  haphazard  way 
throughout  tbe  volumlnqus  briefs  of  tbe  de- 
fendant. Upon  a  patient  and  painstaking  In- 
vestigation of  tbe  record,  we  find  tbat  some- 
of  the.  objections  relied  upon  were  not  mad» 
at  tbe  trial  In  the  lower  court,  and  tbat  all 
of  tbem  are. without  merit  and  unworthy  or 
detailed  mention  or  discussion:  We  are  sat- 
isfied ,  upou .  a  careful  reading  of  tbe  whole 
record  that  tbe  second  trial  of  tbe  defendant 
was  free  from  error,  and  tbat  tbe  evidence 
upon  tbe  whole  case  is  amply  sufficient  ta> 
support  .the  verdict  and  tbe  Judgment, 


Digitized  by 


Google 


GaL) 


REPCBLIO  mOK  A  BTEEL  00.  ▼.PATIUX) 


923 


.  It  to  thertfore  oideteA  that  the  ijUagment 
and  the  order  appealed  frooi  fee^  and  tb^ 
are  hereby,  affirmed; 

We  conenr:    HALIj,  J. ;  KBRBIOAN,  J. 


BKPUBUO  IBON  ft  STEEL  CO.  ▼.  ffATIL- 
IX»  «t  ak    (av,  1.01&) 

<I>i«trict  Conrt  of  Appeal,   Second   DIatrict, 
OaUforata.     J^ne  20,  1012.) 

1.  Apfkai,  ANb  Erboh  (S  931*)— PKESTnpnow. 

Thon'rh'  the  complaint,  in-  an  action  on  a 
bond  given  for  protection  of  materialmen .  and 
Iftborera  under  a  contract  with  a  city  for  street 
Improvement,  does  not  allege,  ana  it  is  not 
made  the  subject  of  any  finding,  tliat  the  bond 
'waa 'given  nndai  authority  of  th«'Statiite;' yet, 
the  city  being  only  aathoriaed  to  aet'ander  per- 
mission of  statutory  authority  in  malting  tlie 
improvement,  and  the  bond  being  phrased  ac- 
cording to  the  statutory  authority,  it  must  be 
oasnmed  the  contract  was  so  made,  and  the 
bond  given  in  connection  therewith. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  ||  3728,  3762-3771;  Dec. 
IMf.  i  931.»] 

2.  HuNiciFAi,  Corporations  (I  347*)— Stkkbt 
Ii(7bovei(entb-<;ontbactor'8  Bond— Ac- 
tion BT  Labobxb  or  Materialman— Fil- 
ing or  CLAnc.; 

tinder  section  6^,  added  to  the  Yrooman 
■treet  act  (St  1885,  p.  147)  by  St  1899,  p. 
23,  requiring,  in  case  of  a  contract  for  street 
improvement,  the  filing  of  a  bond  for  the  bene- 
fit of  materialmen  and  laborers,  and.  autharis- 
ing  any  of  them,  whose  claim  haa'  not  V^n 

Said  by  the  contractor,  to  file  with  the  super- 
itendent  of  streets,  within  30  days  from  com- 
pletion of  the  work,  a  statement  of  his  deim, 
and  to  commence  action  on  the  bond  within 
90  days  after  filing  bis  claim,  such  filing  is 
essential  to  a  canae  of  action,  and  must  be  al- 
leged in  the  complaint  and  found  by  the  court 
[Ejd.  Note. — For  other  cases,  see  Mnnicipal 
Co^mdona,  CanU  Die.  U  876,  877(  Dec  Dig. 

3,  BoND»  (1 35*)— STAmTOfiT  Bond— OoxKONr 
IiAw  Obligation. 

A  bond  given  as  a  atatutoiy  l>ond  cannot 
be  considered  as  a  common-law  obligation.  - 

[Ed.  Note.— For  other  cases,  see  Bonds,  Cent. 
Dig.  U  *0.  40H;  Defc  Dig.  ^K.*}         • 

4,  MrNiciPAL  Ookporations  (f  348*)— Stsbrt 
Impbovkkentb— Gontbactob'b  Bond— ac- 
tion BY    LABOBKB  OB  MaTEBIALMAN.  ' 

Under  section  6^,  added  to  the  Vrooman 
atreet  act  (St  1885,  p.  147)  b^  St  1809,  p. 
28,  authoriung  a  matenalman  or  laborer,  whose 
«Iaim  haa  not  been  paid,  to  file,  witbin  30  days 
from  completion  of  the  work  of  a  street  im- 
provement, his  uni>aid  claim,  and  to  commence 
Ilia  action  on  the  contractor's  bond  witliin  00 
days  after  snch  filing,  the .  claim  cannot  be 
properly  filed  till  completion  of  the  work;  and 
iincn  action,  if  before  such  completion,  or  be- 
fore such  events  as  would  malce  a  showing  of 
formal  completion  unnecessary,  would  be  pre- 
mature. 

[Ed.  Note. — For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  {  878;  Dec.  Dig.  | 
-348.  J 

Appeal  from  Superior  CMrt^  IUm  Angeles 
County;  Charles  Monroe,  Judge. 

Action  by  the  Republic  Iron  &  Steel  (3om> 
pany   against    J.   N.   PatiUo   and  another. 


Judgment  for  plahitiff,  'ttmi  defendant  A.  J. 
Sberer  anpeals.    Rereraed. 

Arthur  Q.  Baker  and  Edward  Winterer, 
for  appellant    W.  W.  Butler,  for  respondent 

.  JAMES,  J.  This  action  waa  brought 
against  defendants  as  sureties  on  a  bond 
given  for  the  protection  of  materialmen  and 
laborers,  under  a  contract  made  by  the  Pa- 
tlllo  Contracting  Company  with  the  city  of 
Hollywood  (or  the  doing  of  certain  street 
work,.  Defendant  Patlllo  made  default,  and 
defendant  ^erer  has  appealed  from  a  Judg- 
ment entered  against  him,  and  Also  from  an 
order  made  denying  his  motion  for  a  new 
trial.  '  ,  '. 

Plaintiff  in  Its  complaint  set  out  that  the 
Patillo  Contracting  (Company,  oh  or  about 
the  13th  of  August,  1909,  entered  Into  a  con- 
tract with  the  street  superintendent  of  the 
city  of  Hollywood,  a  municipal  corporation, 
for  the  improvement  of  Highland  avenue,  a 
pulbllc  street  within  said  city;  that  contem- 
poraneously with  the  execution  Of  said  con- 
tract the. contracting  company,  as  principal, 
and  defendants,  as  stiretles,  executed  and  de- 
livered to  the  dty  of  Hollywood  their  under- 
taking In  writing  in  the' 'sum  of  $10,000,  a 
Copy  of  which  was  attached  to  and  made  a 
part  of  the  complaint  It'  was  then  alleged 
that  plaintiff  furnished  to: the  contracting 
company  materials  of  the  'value  of  $1,085, 
for  which  said  contracting  company  had  re- 
fused to  pay.  A  demand  was  alleged  to  have 
been  made  upon  the  contracting  company 
and  np<in'  the  deftodants,  as  strretles',  prior 
to  the  .commencetqent  of  the  action..  The 
complaint  contained  no  allegation  as  to  any 
claim  having  been  filed  'Mth  the  superin- 
tendent 6f  streets  of  the  city  of  Hollywood 
on  behalf  of  the  plaintiff  wl^in  «)  days  aft- 
er the  •work  of  Improvement  was  completed; 
neither  did  it  appear  from  the  complaint  as 
to  when  such  work  was  completed.  If  at 'all. 
Upon  tM\  being  had,  the  court  made  lite 
findings  In  favor  of  the  plaintiff,  following 
the  allegations  of  the  complaint,  and  made 
no  finding  as  to  the  time  of  completion  of  the 
work,  or  as  to  whether  plaintiff  had  filed  any 
claim  with  the  superintendent  of  streets. 
In  our  opinion,  these  findings  do  not  sustain 
the  Judgment. 

[i]  It  must  be  assumed  from  the  facts 
found  that  the  City  of  Hollywood  entered 
tito  the  contract  with  the  Patlllo  Ctontract- 
Ing  Company  nnder  authority  of  the  statute 
permitting  It  so  tio  do,  and  that  the  bond 
upon  which  appellant  was  a  surety  was 
given  pursuant  to  such  statute.  Section  6^ 
of  the  'Vrooman  street  act  (St.  1886,  p.  147), 
as  amended  in  1899  (Stats.  1809,  p.  23),  pro* 
Tides  that  Where'  contracts  for'  street  im* 
provement  are  made  by  a  munleipality-  4. 
bond  •haU  be  required  to  b«  died  with  the 
anperintendent  of  streets,  which'  bond  shall 
be  made  to  Inure  to  the  benefit  of  ai^  and 
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.all.  jieinKtOs,  cconpa^les,  of  Corpora tlons  who 
perform  labor  or  furnish  materials  to  be 
used  la  .the  work  of  improvement.  It  is  pro- 
vided further  in,.tjbi8  section ''is  follows: 
"Any  materialman,  person!  company,  or'  cor- 
I>oratlan  furnishing  materials  to  be  used  in 
the  performance  of  said  work'  speclfled  in 
said  contract,  or  who  performed  work  or 
labor  upon  the  said  improvement,  w^ose 
claim  has  not  been  paid  liy  the  said  con- 
tractor, company,  or  corporation,  to  whom 
the  said  contract  was  awarded,  may,  with- 
in thirty  days  from  the  time  .said  im- 
provement Is  completed,  file  with  tlhe  su- 
perintendent of  streets  a  verified  statement 
of  liis  or  its  claim,  together  with  a  state- 
ment that  the  same,  or  some  part  thereof, 
has  not  been  paid.  At  any  time  within 
ninety  days  after  the  filing  of  such  claim  the 
person,  company,  or  corporation  filing  the 
same,  or  their  assigns,  may  commence  an  ac- 
tion on  said  bond  for  the  recovery  of  the 
amount  due  on  said  claim,  together  with  the 
costs  incurred  In  said  action."  .  While  it  was 
not  alleged  in  the  complaint,  nor  made  tbo 
subject  of  any  finding  by  the  court,  that  the 
bond  was  given  under  authority  pf  the  stat- 
ute, considering  that '  the  municipality  was 
only  authorized  to  act  under  permission  of 
statutory  authority  in  making  the  street  im- 
provement, and,  further,  that  the  bond  in 
its  terms  was  phrased  according  to  the  stat,- 
utory  requirement,  it  must  be  assume^  that 
the  contract  was  so  made  a,nd  the  bond  given 
In  connection  therewith  accordingly.  San 
Francisco  Lumber  Co.  v.  Bibb,  139  Ca^  ^92, 
72  Pac.  964,    .  ... 

[2,. 4]. With  these  considerations  In  miud, 
we'  then  find  a  failure  on  the  part  of  plain- 
tiff to  allege,  and  the  court  to  find,  tbat 
plaintiff  had  filed  any  verified  statement 
with  the  street  superlnteudeot,  setting  forth 
tbe  amount  of  Its  claim,  wltliin  3Q  days  from 
the  time  the  improvement  was  completed. 
It  was  necessary, ,  in  order  that  a  cau^.  of 
action  might  be  stated,  for  the  plaintiff  to 
allege  this  fact  and  the  court  to  make  a  flndr 
ing  thereon.  It  cannot  be  said  that  a.  com- 
pliance with  the  statutory  requirement  in  this 
regard  would  prove  of  no  benefit  to  the  surer 
ties,  and  that  therefore  it  may  ^e  disregard- 
ed, ^he  first  answer  that  might  be  made  to 
sucb  a  contentian  would  be  that,  where 
streat  iiuprovemenjt  proceedings  depend  upon 
statutory  provisions  as  giving  authority  to 
make  sucb  contracts,,  persons  claiming  tbe 
benefit  of  such  provisions  must  make  substan- 
tial compliance  wi^h  the  requirements  there- 
of. The  second  answer  tbat  may  be  made  is 
that  as  to  the  sureties  the  fllipg  of  the  veri- 
fied claim  with  the  public  oiffic^r,  showing 
tbat  the  bounden  principal  has  galled,  to  pay 
for  materials,  furniaheg  a  'means,  of  notice 
to  such  sureties,  and' by  timely  action  they 
may  be  able  to  protect  themselves,  wbere, 
witibout  sucb  notice,  their  remedy^  might  itt 


lost  Tttat.Ube.bbnA,  having  Men  ^efi  ai  a 
StatutoFir  bebdv  <cftnhot'  be  considered '  ab  a 
common-law  obligation  Isj-taeld  In  the  eabe  of 
San  Francisco  Lumber  Co.  v.  Bibb,  supra, 
and  also  Id  .the  cases  of  iShaughnessy' v. 
American  Surety  Co.,  138  Cal.  543,  69  Pac. 
250,  71  Pac.  701,  and  Montague  &  Co.  v.  Fur- 
ness,  145  Cal.  205,  78  Pac.  640. 

[4]'  ft  «ay  be  added  that,  until  the  street 
Improvement  i^ork  had  been  completed,  un- 
der the  terms  of  the  statute,  the  uotice  of 
plaintiff's  claim  could  not  have  been  properly 
filed;  and  any  action  brought  on  the  I>ond 
prior  to  such  completion,  or  before  the  oc- 
currence of  such  evoits  as  might  make  a 
showing  of  formal  completion  unnecessary, 
would  be  premature. 

For  tbe  reasons  stated,  we  are  of  the  opin- 
ion that  the  findings  do  not  sustain  the  Judg- 
ment, and  that  it  must  l)e  reversed.  In  view 
of  this  conclusion,  other  points  made  by 
appellant  need  net  be  discussed,  further  than 
to  say  that  we  have  considered  the  argument 
advanced  to  sustain  them,  and  are  of  the 
opinion  that  none  of  those  contentions  pos- 
sess substantial  merit. 

The  Judgment  is  reversed. 

We  concur:  ALLEN,  P.  J.;  SHAW,  J. 


P;E0PLE  v.  MARUYAMA.     (Cr.  372.) 

(Pl^tdct  Court  of  Appeal.   First  District, 

California!    June  20,  1912.) 

1.  Criuinai.  Law  (S  1160*)  — Appeal  — He- 
viftw-^FiNDiNGs— Conclusiveness. 

A  jury  finding  in  a  criminal  case,  approv- 
ed by  tlie  trial  court's  refusal  to  grant  a  new 
trial,  will  not  l)e  disturbed  on  appeal,  though 
tbe  evidence  sastaining  it  is  weak  and  unsans- 
lactory.'  ■. 

[Ed.  Nole.-^For  other  cases,'  -see  Criminal 
Law,  Cent  Dig.  i  3084;    Dec.  Dig.  |  1160.  •] 

2.  iNDionrKNT  ANb  Infobmation  (J  125*)-' 
Joinder  of  Offenses — ■Rape'. 

A  single  count  in  'an  indictment  for  rape 
properly  charged  that  the  crime  was  committed 
.with  a.:  iemale  under'  ttie  age  of  consent  and 
with  force  ^d  'ki^inat  bcr  will. 

[Ed.  Note.— For  other  cases,  see  Indictment 
and  Information,  Cent  Dig.  |i  334-400;  Dec. 
Dig.  t  ps.*] 

3.  Rapb  (i  52*)— Evidence— StjFPiciENCT. 

'  On  appeal  from  a  conviction  nnder  a  connt 
charging  rape  upon  a  femate'  under  the  age  of 
consent  by  force  and  against  her  will,  evidence 
tending  to  shdw  that  the  crime  was  committed 
by  force  may  be  considered  in  support  of  the 
verdict  on.  objection  tint  a  finding  that  prose- 
cntrix  was  under  the'  age  of  consent  was  against 
the  evidence. 

{Ed.  Note.— For  other  esses,  see  Rape,  Cent 
Dig.  IS  71-74,  76;   Dec.  Dig.  i  52.»] 

4.  Criminal  Law  (|  1168*)  —  Sarkless  Er- 
ror—Admission  OF  Evidence. 

Oh  a  trial  for  rape,  it  was  not  prejudicial 
error  to  permit  the  prosecution  to  identify  a 
letter  received  by  a  witness  from  prosecutrix's 
father,  whisqe  th«|^etter  was  merely  marked  for 
identification  ana  was  not  introduced. 


[Ed.,  Note. — For.  other    cases,    see    Criminal 

a-W,   'Cent    Dig.    M    3124     

3144;   Dec  Dig.  |  1168.*] 
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«.  CsnaiTAC  Law  (8  IWl*)— Hakmi-kss  Bb- 

ROB— EXHIBITlUp   ABTICLES   TO   JUBT. 

In  a  prosecution  for  rape,  it  was  not  ertoi, 
t>l«}tid!cial  te  accused,  for  the  district  attorney 
to  exhibit  to  tbe  jury  undergarments  worn  by 
prosecutrix-  when  she  was  assauited,  though 
they  were  not  in .  evidence,'  where  she  identified 
them  in  her  testimony. 

[lia.  Note.— For '  other  cases,  see  Criminal 
Law,  Cent.  Dig:  $f  3126,  8127;  Dec.  Dig.  { 
IIU.*] 

*  Cbiminai.  Law.  d  940*)  — Nbw  Tbial— 

NKWLX.  DiBCOyiBBD    BVIDBNCB— MaTEBIAI,- 

ITT. 

Newly  discorered  evidence  in  a  prosecution 
JoY  rape,  that  prosecutrix  was  over  the  age  of 
consent  at  the  time  of  the  offense,  was  imn>a- 
terial,  where  the  verdict  appears  to  have  peen 
foonded,  In  part  at  least,  upon  proof  that  the 
assault  was  committed  with  force.  - 

[Kd.  ;Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  H  239^2327;  Dec.  Dig.  f 
940.*] 

7.  Gbuukai.  Law  (S  941*)— Newly  Discovkb- 
XD  Evidence— Cumulative  Evidence. 

Newly  discovered  evidence  does  not  entitle 
accused  to  a  new  trial,  where  It.  is  merely  cum- 
nlattve  and  would  not  in  itseU,  even  if  uncon- 
tradicted, justify  an  acquittal. 

[Bid.  Note.— For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  {  2328;  Dec.  Dig.  g  941.*] 

8.  Cbiminal  Law  (8  939*)— Newly  Discoveb- 
bd  evidencb— dilioence. 

A  new  rtrial,  asked'  on  the  ground  of  newly 
discovered  evidence,  is  properly  refused  accused, 
where  he  does  not  show  diligence  to  produce 
the  evidence' at  the  trial. 

[Ed.  Note.— For  other  cases,'  see  Criminal 
Law,  Otot.  Dig.   U  2S18-2323;    Deo.   Dig.   { 

Appeal  from  Snperfor  Court,  Santa  Crue 
County;    Lutcas  F.  Smith,  Judge. 

H.  Marnyama  was  convicted  of  rape. 
From  the  3udRh]ent,'iind  from  an  order  deny- 
ing a  new  trial,  he  appeals.    Affirmed. 

David  C.  Clark,  for,  appellant..  Attorney 
General  Webb,  for  tlie  People. 

LENKONt  P<  J- :  .Tl^e  defendant  was  oon- 
ylcted  of  tbe  crime  of  rape.  He  has  appeal- 
ed from  the  Judgment  of  final  conviction, 
and  from  the  order  denying  him  a  new  trial. 

•  The  Informatioti  charges  the  Crime'  In  two 
counts.  While  the  first  count  proceeds -In 
part  upon  the '  theory  that  the  defendant 
committed' aa  act  of -sexual  intercoorse  with 
a  female  child  mider  the  age  of  16  years, 
and  not  tbe  wife  of  the  defendant.  It  also 
coarges  that  the  -defendant  willfully,  felon^ 
-ously,  and  unlawfully  made  an  assault  upon 
■tbe  said  feibale,  and  by  means  of  force  and 
violence  accomplished  with  her  an  act  of 
sexual  Intercourse,  against  her  will  and  con- 
sent. Tbe  «eQond:  covnt  makes  no  mention 
of , tbe  a«e  of  tbe  female;  but  it  speciflcally 
states'  that  the  crime  charged  therein  arises 
out  of  the  same  transaction  upon  which  the 
first  count  Js  founded,  and  tiien  proceeds  to 
charge  tbe  crime  solely  upon  ^ttae  theory  thdt 
It  was  committed  by  the  defendant  fay  meanb 
of  force  and  violence,  and  against  the  will 
tali  consent  of  the  prosecutrix.     The  Jury 


jfppnd  the  defendaitt  guilty  as  charged  In  the 
first  count  of  the  Information. 

[1]  It  seems  to  be  the  contention  of  the 
defendant  that,  because  the  first  count  of 
tbe  informatloi),  iioder  which  the  defendant 
was  found  guflty,  specifically  sets  forth  the 
age  of  tbe  female,  only  the  evidence  offered 
and  received  In  proof  of  her  age  can  be  con- 
sidered in  support  of  the  yerdlct(  and  th^t, 
inapmucl^  as  the  testimony  adduced  at  tbe 
.trial  upon  the  subject  of  tbe  age  of  the 
prosecutrix  was,  as  the  defendant  claims, 
doubtful  and  contradlctoiy,  the  verdict  must 
be  set  aside. 

The  contention  of  counsel  for  defendant 
tbat  the  evidence  offered  to  prove  the  age 
of  the  prosecutrix  was  so  weak  and  unsat- 
isfactory as  to  be  Insufflclent  to  support  a 
verdict  grounded  solely  upon  tbe  theory  tba( 
the  crime  was  committed  upon  a  female  un- 
der the  age  of  consent  Is  but  an  argument 
directed  against  the  weight  of  the  evidence 
and  the  credibility  of  the  witnesses.  There 
was  sonte  evidence,  however  week  and  un- 
satisfactory It  may  have  been,  which  tended 
to  sbow  that  the  female  assaulted  was  un- 
der the  .age  of  16.  years  at  the  time  of  the 
assault ;  and  the  weight  of  the  evidence  and 
the  credibility  of  the  witnesses  ordinarily 
are  questions,  once  tbe  verdict  of  the  jury 
has  been  rendered,  solely  for.  determination 
by.  the  trial  Judge  in.  passing  npon  a  motion 
for  a  new  trial. 

[2,  S]  If  tbe  first  count  of  tlie  Information 
had  merely  charged  the  crime  to  have  been 
committed  upon  a  female  under  the  age  of 
16  years,  there  would  have  been  much  force 
In  the  claim  of  counsel  ttiat,  by  the  verdict 
of.  the  jury,  the  defendant-  was  acquitted  of 
the  charge  contained  in  the  second  count 
.The  first  count  of  the  Information,  however, 
did  not  confine  Itself  to  charging  an  act  com- 
mitted with  a  female  under  the  age  of  coa- 
aent,  hut  set  forth  tbe  .  accompaniipei^l;  of 
.force  and  violence  and  lack  of  actual,  co% 
sent.  It  Includes  and  charges  much  ^more 
than  tbe  mere  fact  tbat  tbe  defendant  ac- 
complished an  act  of  sexual  Intercoprse  with 
a  female  child  under  the  age  of  consent  It 
charges,  also,  that  he,  by  means  of  force  and 
-violence,  did  ca,rnally  know  aad  ravish  one 
Masaye  Ita,  and  accomplisb  witb  ber  an  act 
of  sexual  Intercourse  against  ber  wUl  and 
by  force.,  Tbe  allegation  tliat  the  crime  was 
committed  vfltb  a  female  under  tJi^j  age  of 
consent  was  not  Inconsistent ,  with  the  alle- 
gation that  it  was  committed  by  force  aad 
violence,  and  against  the  will  and  consent  of 
the  prosecutrix.  3oth  allegations  wer^  prop- 
erly unit^  in  the  first  count  of  the  InforntA- 
tipn;  ,and  therefore  the  second  coqnt  was  a 
needless .  repetition,  which  ntiigbt  well  have 
been  omitted  altogettierj.  Und«  the  facts 
alleged  .in  the  first  count  of  the  information, 
the  prosecution  was  not  limited  .merely  to 
pto^f  -of  tbe  age  of  tbe  prosecutrix.     The 


•For  otlier  casea  see  sam«  topic  and  B«cUon  NUMBER  In  Dec.  Dis.  &  Am.  Dig.  Kay-No.  Series  £  fUf't  Ili^exea 


Digitized  by 


^^oogle 


»26 


^iiS-P'AGlttC  fiBt>OSTBB 


(CaL 


Jnty  having  found  the  defendant  guilty  un- 
der a  count  in  the  information  which  In'  It- 
self completely  charged  the  crime  under  suh- 
dlvlslona  1  and  3  of  section  261  of  the  Penal 
Code,  the  evidence  offered  upon  the  whole 
case  which  tended  to  show  that  the  crime 
was  committed  by  force  and  violence  may  be 
considered  in  support  of  the  verdict.  Peo- 
ple V.  Snyder,  75  Cal.  323,  17  Pac.  WS;  Peo- 
ple V.  Vann,  129  Cal.  118,  61  Pac;  776;  Peo- 
ple v.  Jalles,  146  Cal.  381,  79  Pac,  «fi5.-  In- 
asmuch as  the  evidence  offered'  and  received 
upon  the  whole  case  is  amply  sufficient,  Ir- 
respective of  the  age  of  the  prosecutrix,  to 
show  that  the  crime  'was  committed  by  force 
and  violence,  and  without  the  consent  of  the 
prosecutrix,  it  cannot  be  said  that  the  ver- 
dict of  the  jury  was  founded  solely  upon  the 
evidence  adduced  as  to  her  age,  or  ttat  It 
is  not  snpfrorted  by  thff' evidence  adduced 
upon  the  Whole  case. "  '    '  . 

[4]  Thcfre  is  no  merit  In  the  point  that  the 
trial  court  erred  In  permitting  a  witness  for 
the  prosecution,  over  the  objection  of  the  de- 
fendant, to  Identify  a  letter  Which  he  had 
received  from  the  fCither  of  the  complalninii; 
witness  a  few  days  prldr  to  the  c6mmen<!fe- 
ment  of  the  ttial.  In  re8t)onse  to  the  objec- 
tion of  the  defendant,  the  district  attorney 
stated  that  It  was  not  his  purpote  to  intro- 
duce the  lettier  in  evidence  at  that  .tlmei,  and 
that  hisonIy"pnrpose'wits'to  Identify 'It  and 
have  It  marked  for  identification  for'  f&tnre 
use  as  evidence,  if  Necessary.  The  district 
attorney  was  dehriy  within  his  rights  In 
seeking  (o  liave  the  letter  identified ;  and 
he  was  not  compelled  to  offer'  It  In  evidence 
Immediately  upon  its  Mentlflcation,  or  iit  any 
other  stage  of  the  case.  Ifaasmueh  as  the 
letter  was  never  thereafter  introduced  in 
evidence,  we  cannot  conceive  how  the  mere 
fact  of  Its  identification  could  have  possibly 
prejudiced  tt»e  defendant. 

[I]  It  IB  contended  that  the  district  attor- 
ney *as  permitted,  over  the  objection  of  the 
defebdattt,  to  exhibit  to  the  jury  the  under- 
garments worn  by  the  complaining  witness 
at  the  time  of  the  assault,  without  first  of- 
fering the  bame  la  evidence.  In  that  behalf 
the  record, 'at  the  pages  eitedto  us,  shows 
merely  that  during  the  direct  examination  of 
the  complaining  witness  she  was  permitted, 
without  objection,  to  Identify  the  undergar- 
ments worn  by  her  at  the  time  of  the  as- 
sault, ahd  then  to  testify,  also  without  ob- 
jection', as  to  the  manner  In  which  they 
•w*re  torn  from  her  body  by  the 'defendant. 
True  the  district  attorney  did  not  formally 
oftit  the  garments  in  e'rldencer  but,  inas- 
much as  it  WHS  shown  thst  th^yWere  worn 
by  the  prosecntrix  at  the  time  of  the  assanlt, 
that  they  were  torn  by  the  defendant  In 
making  the  assault  that  they  were  after- 
wards t>roduced  In  cotirt  in  the  SEfme  condi- 
tion as  tftey  were  Immediately  after  tlie 
crime   was   iftommltted,    which   would   have 


been  a  sufl^dent  founViatiOta^  for  allowing 
them  in  evidence,  the  fact  that  they  were 
not  formally  offered  or  received  in  evidence 
worked  no  injury  to  the  defendant  People 
V.  Amaya,  134  Cal.  831,  66  Pac.  794. 

[6]  Newly  discovered  evidence  was  one  of 
the  grounds  of  the  defendant's  motion  for 
a  new  trial.  The  only  showing  made  In  that 
behalf  was  the  filing  of  the  affidavits  of  two 
Japanese,  to  the  effect  that  e*ch  of  the  affi- 
ants knew  the  prosecutrix  before  she  came 
to  the.  United  States,  and  knew  her  age,  and 
that 'She  was  then,  on  November  24,  1911, 
of  the  age  of  17  years  and  6  months. 

[7]  This  showing  was  wholly  Insufficient 
to  warrant  or  justify  the  trial  court  in 
grantiUg  a  -new  triaL  Presumably  the  Ter- 
dict  of  the  fury  was  founded,  in  part  at 
least,  upon  evidence  that  the  assault  'was 
committed  with  force  and  'violence,  and 
against  the  will  of  the  prosecutrix.  In  this 
view  of  the  verdict,  it  Is  readily  apparent 
that  the  Hge  of  the  prosecutrix  was  of  no 
consequence  upon  the  hearing  of  the  motion 
for  a  new  txlal.  Testimony  as  to  her  age 
was  not, material  in  the  face  of  the  verdict, 
which  was  sufficiently  supported-  by  the 
proof  'of  violence.  Moreover,  the  alleged 
newly  discovered  evidence  was  at  best  ac- 
cumulative, and  would  not  In.  any  event  have 
been  sufficient. in  and  of  Itgelf,  ev^a  if  un- 
contradicted, to  Justify  an  aoiiuittal  of  the 
defendant  in  the  fftce  of  the  evidence  beu'' 
|ng  upon  other  ingredloits  of.  the  fiUae. 

[S]  In  addition  to  all  of  this,  there  was  abr 
solutely.  no.  showing  made  that  with  reason- 
able or  any  diligence  the  testimony  contain- 
ed in  tbe  affidavits  could  .not  have  been  pro- 
duced at  the  trial.  .     ^ 

The  Judgment  and'  order  appealed  from 
are  affirmed. 

We  concur:    HAIJ^  i. ;  ^^RIOAN,  3. 


CUTHILL  T.   PEABODT  et  aL     (Civ.  991.) 

(District  Court  of  Appeal,   ITIrtt  District, 

California.     June  20,  1912.) 

1;  CoBPOBATioirs  ({  121*)<-£alc  oT  Stock— 

AqnOH   FOB  PBICE^— PlJiA^VIKQ. 

In  an  action  for  the  price  of  certain  coi^ 
porate  stock,  it  was  not  necessary  tiiat  tiie 
complaint  should  all«ge  thkt  tbe  contract  sned 
on  was  founded. on  a  consideration. 

(EH.  Note.— For  other  cams,  see  Corporations, 
Cent  Dig.  i{  504,  505;  Dec  Dig.  i  121.*] 

2.  Pleadjho  ({  7*)  — Mattebs  or  Pbbsuicp- 

TION.  ' 

'Whert'  a  contract  for  the  sale  of  corporate 
Stock,  in  order  to  be  valid;  must  ha-ve  been  in 
writing,  tbe  law  presomes  that  it  was  in  writ- 
ing, wnich  presumption  is  necessarily  pleaded 
by  an  allegation  of  the  making  of  the  contract. 

[Bd.    Note.- For   other   cases,   see   Pleading, 
Dec.  Dig.  I  7.»] 

3.  OoitTBAOIS    (I    88*)— COSBIDEBATION— P««- 
BUICPTIOM. 

Every  contract  expressed  in  writing  car- 
ries with  it  tbe  presumptton  of  a  consideration 
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f^r  ita  ez«cat!on;':aliS  the  bniden  of  showintr 
want  of  consideration  is  on  the  party  aeti^ng 
to  avoid  it 

■  lEd.   Note. — For   other  cases,   see   Contracts, 
Cent  Dig.  H  408-^405,  4OT;    Dec  Dig.  |  88.»] 

4.  Sams  (|  340*)  — Breach  o?  Contract — 
Seller's  Remedy. 

A  seller  of  personal  property,  on  the  bny- 
ei**  lefiisal  to 'take-  the  same  and  pay  the  price, 
may  retain  the  property  for  the  bnye^  and  sue 
for  the  purchase  price;  acttnK  as  the  buytr's 
agent,  hetaay  fesell  the  property,  and  then  re- 
cover :41ie'  difference  between  the  <iOnttact  price 
and  the  price  obtained  at  the  re8aIe;;,or  he  may 
treat  and  keep  the  property  .as  his  own,  and 
recover  the  difference  between  the  contract 
price  and  the  matket  price  at  the  tiine  and  place 
of  delivery. 

[Ed.  Note.— foV'Otiier  cases,  sed  Sales,  CenL 
Pig..  {{  927-9^;   Dec.  Diyi..  I  340.*] 

5.  Sales  (|  369*)— CoinBAOS— BBBAd»>-SELL- 
kb's  Beuedt. 

Where  the  title  of  property  contracted  for 
has  not  passed  to  the  buyer,  the  belter,  on  the 
bnyer'fl  Sie«ch  ef  the  contract,  has  no  action 
for  the  purchase  price,  but  ia  limited  to  an  ka- 
tion  for  damages,  founded  on  a  breach  of  the 
buyer's  contract  to  accept  and  pay  for  the  prop? 
efty; 

[Rd.  Note.— For  other  cases,  see  Sales,  Cent' 
IM«.  H  1068,. 1084;    Dee  Dig.  {  368.*! 

6.  OoBPOBATioNs  (I  121*)^Sale  or  Stock— 
•  Breach  of  Contract— Aotibn— Nature. 

Plaintiff  sued  for  breach  of  a  contract. to 
purchase  certain  stock,  alleging  that  defenduits. 
proihised  to  purchase  the  stock  for  $1,000  alter' 
otae  year  from  Febroary  11,  1906,  In  the  event 
plaintiff  desired  to  sell,  and  that  on  February 
11,  19Q0,.  plaintiff  notified  defendants  that  be 
desired  to  sell  at  that  price,  and  tend,«red  the 
stock,  duly  Indorsed  for  transfer,  but  that  de- 
fendants ref^ised  to  pay  fbr  th6  Same,  notwith-' 
4tanding.ptaidtlS''had  kept  nnd  performed  all 
Qftbe  conditions  required  of  him  by  the  ceu' 
tract.  Beld  that,  while  such  agreement  at  its 
.'ncep'tion '  was  but  a  mere  nnilateral  offer  to 
:>arcba8e,  lacking  Ini  mutuality,  yet  plaintiff's 
elle^tion  that  on  the  expiration  of  the  time' 
ipecified  he  promptly  exercised  his  option  to. 
f.eU  by  acceptance  of  the  offer  to  purchase,  and 
then  made  an  imrtiediite  tender  of  the  stock,' 
duly  indorsed  for  transfer,  showed  a  transfor- 
mation of  the  offer  into  an  unconditional  con- 
tract of  purchase  and  sale,  so  that,  if  after  that 
time  title  vested' at  any  time  in  the  defendants, 
plaintiff'  eotild  treat'  the  transaction  as  closed 
and  sue  for  the  price. 

[Ed-  Kote.-^For  other  cases,  see  Corporations,' 
Cent  Dig.  »|  504,  506;   Dec.  Dig.  |  121,*] 

7.  Cobpobatioss  (|  121*)— Saui  of  Stock— 
CoNTEACT — BB«Acn— Action. 

CJv.  Code,  f  "1411,  provides  that  an  offer 
to  perform  an  exeetitory  contract  for  the  pur- 
ohase  and  sale  of  personal  property  'is  tan- 
tamount to  a  performance,  and  vests  title  to  the^ 
thing  sold  in  the  buyer;  that  title  is  transfer- 
red by  an  executory  contract  of  sale  when  the 
seller  prepares  the  thing  sold  for  delivery,  and 
offers  It  to  the  buyer  <with  the  intent  to  trans- 
fer the  title.  Beld  that  where  plaintiff  averred 
that  defendants  agreed  to  purchase  certain  stock 
from  him  after  a  year  from  February  li;  1905, 
in  the  event  plaintiff  desined  to  sell,  and  that 
on  that  date  plaintiff  notified  defendants  that 
he  desired  to  sell  at  the  price  stated,  and  ten- 
dered the  stock,  duly' indorsed  for  transfer,  to 
defendants,  such  offer  to  perform  'was'  sufficient 
to  vest  this  title  In  defendants,  so  -  as  to  au- 
thorise plaintiff  to  sue  for  the  price. 

rEkl.c  Note.— For   other   cases,    see    Corpora- 
tions, Cent  l^ig.  H  S04,  606;  Dec.  Dig.  {  121.*] 


[Appeal  -from'  Superior  Cotfrt,  'Alameda 
County;  JiD.Harpber,  Jadge. 

Action  by  A. :  Cntblllr  Jr.,  agalngt  O.  L; 
Peabody  aad  otbera.  Judgment  for  defend- 
ants, and-  plaintiff  appeals.  Bevetsed  and' 
remanded.' 

Welles  Whitmore,  for  appellant  Ira  9-. 
Lllllck,  for  respondents. 

I/FKNON,  P.  J.  This  Is  an  appeal  from  a 
judgment  rendered  and  entered  In  favor  of 
the  defendants  upon  an  order  sustaining 
defendants'  demurrer  to  plaintiff's  third 
amended  complaint,  without  leave  to  amend,. 

The  plaintiff  sought  to  recpTer  from  the 
defendants  the  sum  oif  $l,dOO  as  the  pur- 
chase price  of  100  sbar^.of  the  corporate 
capital  stock  of  the  Sunset'  Dredging  &  De-^ 
velopment  Company,  which  stock.  It  is  al- 
leged, the  defendants  contracted  to  buy  from 
plaintiff. 

The  Contract  sued  on  is  not  aHeged  In  the 
complaint,  to  bare  been  expressed'  in  writ- 
ing; nor  is  it  pleaded  in  luec  verba.  The 
gist  of  the. action,  however,  is  to  be  found 
in  those  allegations  of  the  complaint  where-. 
in,  in  substantel'  it  is  averred  that  the  ^o-. 
feii'dants  promised' and  , agreed  to  purchase 
B^ld' stock  from  plaintiff  for  the  sum  of  $1,- 
pOo'"hftet  one  year  froiri' February  11,  1905" 
in  the  event  that!  plaintiff  desired  to  sell  the 
sauie;.  that 'on  "February  11,  1906,.  plaintiff 
iliotlfie'd  Qefendants  .that  he  desired  to  sell 
the  specified  st'o<:k  at  the  price  stated,  and 
thereupon  tendered  the  stock;  duly  indorsed 
for  transfer,  to  the  defiendantfe,  but  that  they 
refused'to.  ^nirchase  or  pay  for  the  same,  as. 
agreed,  notwithstanding  'that'  the  plaintiff 
had  kept  and  lierformed  all  of  the  copditiqns. 
required  of  him  "by  the  contract 

It  is  apparent  that  tb^  defendants'  de-. 
mnriTer  was  sustained  upon  the  ground,  that 
the  facts  pleaded,  did  not  constitute  a  cause 
of  ictlon.'  ,       , 

In  support  of  ttie  'demurrer,  it  is  urged 
that  the  'complaint  is  defective  in  not  alleg- 
ing that  the  contract  in  suit  was  founded 
ui>on  an  adequate  or  any  consideration. 

[1,21  As,  a  matter  of  pleading,  the  plain- 
tiff was  not  required  to  allege  that  the  con- 
tract sued  on  was  founded  upon  a  considera- 
tion. To  be  valid  under,  the  statute  of 
frauds,  the  contract  must  have  been  in  writ- 
ing, and  the  law  presumes  that  such  a  con- 
tract was  in  writing.  Presumptions  of  law 
need  not  be  pleaded;  and  in  the  present  case 
the  presumption  that  the  contract  was  in 
writing  necessarily  followed  the  allegation 
of  its  making.  Brennan  y.  Ford,  46  C^l.  7; 
Emerson  v.  Bergln,  76  Cal.  202,.  18  Pac.  264; 
Broder  v.  Conklin,  77  Cal.  336,  19  Pac.  613; 
Began  v.  Justice's  Court  75  Cal.  255,  17  Pac 
195;  Barnard  v.  Lloyd,  86  Cal.  131,  ^  ta.c 
658;  Bradford  t.  Joost,  117  Cal.  204,  48  Pac 
1083. 

[3]  Every  contract  expressed  in  writing 
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carries  trlth  It  the' presumption  of  a  consid' 
eratlon  for  its  execution;  -  and  tlie  burden 
ot  allowing  a  want  of  consideration  is  upon 
the  party  who  seel^s  to  avoid  the  contract. 
Civ.  Code,  If  1614,  1615;  WUilams  v.  Hall, 
79  Cal.  606,  21  Pac.  965;  Henke  v.  Eureka 
Endowment  Association,  etc.,  100  CaL  429, 
34'  Pac.  1089;  Rogers  v.  Schulenberg,  111 
Cal.  281,  43  Pac.  899.  Presumptively  the 
contract  sued  on  In  the  case  at  bar  was  ex- 
pressed in  writing;  and,  tliat  being  so,  the 
further  presumption  that  it  was  founded 
upon  a  consideration  necessarily  follows  as 
a  matter  of  law;  and  therefore  it  was  not. 
necessary  to  a  good  complaint  that  the  con- 
sideration for  the  contract  should  be  specifi- 
cally pleaded. 

The  defendants'  contention  In  this  regard 
la  based  In  part  upon  the  assumption  that 
the  plalntUt  is  seeking  relief  by  the  remedy 
of  specific' performance,  and  that  therefore 
plaintiff's  complaint  should  allege  and  show, 
not  onljr  an  adequate  consideration  for  the 
contractj  but  that,  as  between  the  parties 
thereto,  it  was  fair  and  Just. 

'  The  complaint,  however,  contains  none  of 
the  essentials  of  a  cause  of  action  for, the 
specific  performance  of  a .  contract  for  the 
purchase  of  personal  property;  and  as  U  is 
readily  apparent  from  the  allegations  of  the 
complaint  that  the  plaintiff  Is  not  seeking 
specific  performance  of  the  .contract.  It  will' 
be  neither  necessary  nor  profitable  to  follow 
douhsel  for'  defendants  'In  his  discussion  of 
what  is  required  to  constitute  a  good  com- 
plaint in  an  action  for  specific  performance. 
Plaintiff's  complaint  evidently  proceeds 
upon  the  theory  that  the  contract  for  the 
sale  of  the  stock  was  fully  executed  upon 
the  exercise  of  the  option  to  sell,  and  that 
when  delivery  of  the .  stock,  duly  indorsed 
for  transfer,  was  tendered  to  the  defendants, 
title  to  the  same  at  once  became  vested  In 
them,  and  that  upon  their  refusal  to  pay 
the  plaintiff,  electing  to  consider  the  stock 
as  sold,  was  entitled  to  recover  the  pur- 
chase price  thereof. 

[4]  Ordinarily  the  vendor  of  personal 
property,  upon  the  refusal  of  the  vendee  to 
take  the  projperty  and  pay  the  agreed  price 
therefor,  may  resort  to  one  of  three  reme- 
dies, viz.:  (1)  Standing  on  the  sale,  the  ven- 
dor may  retain  the  property  for  the  vendee 
and  sue  for  the  purchase  price;  (?)  acting 
as  tb^  agent  of  the  vendee,  the  vendor  may 
resell  the  projjerty,  and  then  sue  to  recover 
the  difference  between  the  contract  price 
and  the  price  obtained  on  the  resale;  or 
(3)  the  vendor  may  treat  and  keep  the  prop- 
erty as  ills  own,  and  recover  from  the  vendee 
the  difference  between,  the  contract  price  and 
the  market  price  at  the  time  and  place  of  de- 
llvej^. ,  iSedg.  oh  Dani..(8th  Ed.)  I  753; 
liowla  r.  Greider,  i9  Barb:(N.  T.)  606;.  Pol- 
leil  V.  teRoy;  30i  fi.  Y.  649;  Dustah  v.  Mc-. 
Andrew.  44  I^.  Y.  77. 

■  ($]  Of  c'durse,  in  a  case  where  the  title  to_ 


the  pvoperty  contracted  for  has  not  passed 
to  the  vendee,  the  vendor,  upon  a  breach  of 
the  contract,  would  have  no  cause  of  action 
for  the  purchase  price.  In  such  a  case  the 
vendor  would  be  compelled  to  recoup  his 
loss,  if  any,  solely  by  an  action  for  damages 
founded  upon  a  breach  of  the  vendee's  con- 
tract to  accept  and  pay  for  the  property. 
Civ.  Code,  {  3311. 

If,  In,  the  present  case,  the  sale  was  com- 
pleted, and  the  title  to  the  property  sold  had 
actually,  or  In  contemplation  of  law,  passed 
to  the  defendants,  plaintiff  was  within  his 
rights  In  electing  to  sue  for  the  purchase 
price  of  the  stock;  and  the  sufiiclency  of  the 
facts'  stated  In  the  complaint  to  constitute  a 
cause  of  action  for  the  recbvery  of  the  pur- 
chase-, price,  rather  tlian  for  damages  for 
breach  of  contract,  depends  upon  whether 
or  not  the  pleaded  facts  show  a  completed 
sale,  with  title  to  the  property  sold  In  the 
defendants  at  the  time  the  action  was  in- 
stituted. Civ.  Code,  I  3310;  Lasslng  v. 
James,  107  Cal;  348,  40  Pac,  534;  Bement 
V,  Smith,  15  Wend.  (N.  Y.)  493. 

[6]  While  it  may  be  conceded,  as  contend- 
ed by  counsel  for  defendants,  that  the  contract 
In  controversy  was  at  its  Inception  but  a  mere 
offer  to  purchase,  and  therefore  unilateral 
and  lacking  In  mutuality,  nevertheless  if  It 
be  a  fact,  as  alleged  in  the  complaint,  that 
plaintiff '  promptly,  npon  the  expiration  of 
the  time  specified  In  the  contract,  exercised 
his  option  to  sell  by  an  acceptance  of  the 
offer  to  purchase,  and  then  made  an  Im^ 
mediate  tender  of  the  8toi;k,  duly  indorsed 
for  transfer,  the  original  contract  was  there- 
by and  thereupon  transformed  from  a  mere 
offer  to  purchase  into  an  absolute,  uncondi- 
tional binding  contract  of  purchase  and  sale; 
and  from  that  time  on,  If  title  to  the  stock 
had  vested  In  the  defendants,  the  plaintiff 
was  justified  in  treating  and  suing  upon  the 
completed  transaction  as  If  it  were  an  or- 
dinary contract  of  purchase  and  sale.  Civ. 
code,  {  3310;  Keller  v.  Ybarry,  3  CaL  147; 
Lassing  v.  James,  supra;  Los  Angelea,  etc, 
Co.  V.  Wiltshire,  135  Cal.  658,  67  Pac.  1086; 
Cook  on  Stockholders,  S  334;  Bement  v. 
Smith,  15  Wend.  (N.  Y.)  493;  Sedg.  on  Dam. 
282;  Struthers  v.  Drexel,  122  U.  S.  487-493, 
7  Sup.  Ct  1203,  30  L.  Ed.  1216. 

[7]  It  seems  clear  to  us  that  the  allega- 
tions of  the  plaintiff's  complaint  are  suffi- 
cient to  show  that  title  to  the  stock  was 
transferred  to  and  vested  In  the  defendants. 
By  the  provisions  of  section  1411  of  the  Civ- 
il Code,  an  offer  to  perform  an  executory 
contract  for  the  purchase  and  sale  of  per- 
sonal property  is  tantamount  to  performance, 
and  vests  the  title  to  th€>  thing  sold  In  the 
vendee.  That  section  tA  substance  provides 
that  the  title  .to  personal  property  is  trans- 
ferred by  an  executory  contract  for  the  sale 
thereof  when  the  seller  prepares  the  thing 
sold  for'  delivery,  and  otterg  U  CO  the.  buyer 
with  the  Intefnt  to  transfer  the  title  thereto 
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to  the  buyer,  'tbtit.  In  sribatanw,  tai  what 
the  plaintiff  alleges  be  did  In  the  <nM  at 
bar;  and  Ifit  be  tme,  at  we  think,  that  the 
defendants'  original  offer  to  panihase  waa 
merged  into  a  completed  contract  of  sale  by 
the  plaintiff's  acceptance  of  the  defendants' 
proposal,  and  that  a  tender  of  delivery  vest- 
ed title  in  the  defendants,  then  it  must  foI> 
low  that  the  plaintiff's  complaint  states  a 
cause  of  action  for  the  purchase  price  of 
the  stock.  Orr  t.  Blgelow,  20  Barb.  (N.  Y.) 
21;  Bement  t.  Smith,  supra;  Iiasslns  t. 
James,  supra. 

Tbe  Judgment  appealed  from  is  reversed, 
wttb  instructions  to  the  trial  court  to  over- 
rule the  defendants'  demurrer  and  require 
them  to  answtt. 

•Weeoncnr;  KBRRIOAN,  X;  HAIiL,  & 


a*  Crii  App.  no)         '    • 
KEEFB  V.  KEEFB  et  aL     (Clr.  I,0i95.)  ' 

(District  Court  of  Appeal,  First  District,  Cal- 
ifornia.   Ju^  20,  1M2,) 

1,  Srsctwo  PEmTo«MAiTC«  (I  8e*)— AftKQUAOT 
ror  Otheb  Remediks,  • 

The  contract  on  which  one  conveyed  to 
bis  mother  his  interest  in  real  estate,  that  she 
'wonid  return  It  to  him  at  her  death,  entitles 
Iiim  .to  specific  performance,  she  not  havinjg 
dons  so,,  and  not  having  sold  the  land;  the 
rem^y  at  law  being  inadeqaate. 

[Ed.  Nbte.— For  other  cases,  see  Specidc  Per- 
formance, Cent.  Dig.  tf  223;  224;  Deo.  Dig.  | 
86.*] 

%  LnnTATlOIT  OF   AonOHB    (I   86*)— STATOTB 

Applicable. 
Though  the  agreement  on  which  one  con- 
veyed land  to  his  mother,  that  at  her  deiath 
she  should  return  it  to  him,  was  oral,  yet  un- 
der it,  the  land  being  impressed  with  tbe  quali- 
ties of  a  resulting  trust  in  the  hands  of  those 
to  whom  she  devised  it,  the  four  years'  limi- 
tation, aisd  not  the  two  years'  limitation,  for 
action  on  an  oral  contract  applies. 

TBS.  Note.— For  other  cases,  see  Umitation 
of  Actions,  Cent  Dig.  H  168-181;  Dee.  IMg. 
|36.*J 

8.  FaAUDB,  STATxrnt  or  (|  122*)— KiTBOAonva 

OrERATIOS. 

Tbe  apiendments  of  Civ.  Code,  i  1624,  and 
Code  Civ.  Proc.  {  1978,  to  require  contracts 
of  a  certain  nature  to  be  in  writing,  are  not 
retroactive,  with  the  effect  of  malting  void  a 
prior  oral  contract,  valid  when  made. 

[Ed.  Note.— For  other  cases,  see  Frauda, 
SUtute  of.  Cent.  Dig.' f  271;  Dec.  Dig.  f  122.»1 

4.  WltXS  ($  88*)— COlfTRACT  TO  Dktisk.' 

/The  rights  of  one  with  whom  his  mother 
agreed  that  at  her  decease  she  would  leave  cer- 
tain property  to  him  are  the  sane  as  though 
she  expressly  agreed  to  make  a  will  In  his  fa- 
vor. 

(Ed.  Note.— For  other  cases,  see  Wills,  Oetrt. 
Dig.  11  164,  165:  Dec  Dig.  §  B8L*] 

B.''P£EXDiiro   (I  72*)— CouPLAlwT— PbaTeb; 

'  A  complaint  showing  plaintiff  may  be  ea-' 
titled  to  Judgment  .in  dsimages  states  S/  cause 
of  action,  though  i^  allegations  do  qot  show 
be  is  entitled  to  the  relief  demanded. 

[Ed.  Note.— For  other'  cas«s,  see  Pleading, 
Cent.  Dig.:  {]  143,  144;    Dec.  Dig.  |  72.*} 


9.  DnuiisAl.  AMD  Noitra*  (I  86*^  O— Pires. 
Objection  that  a  ooii4»laint  does  not  staU 
a  cause  of  action  is  not  available,  on  motion 
for  nonsuit. 

[Ed.  Note.— For  other  cases,  see  DismlsAal  - ' 
and  Nonsuit,  Centi  Di*.  H  lM-189;   Dec.  Dig. 
SM-*J  .  , 

7.  Apfkai.  amb  Bbko*  d  a41*)-OBncmoRB  ' 

BkLOW— NOHSUIT.       . 

Variance,  hot  having  been  specified  as 
one  of  the  grounds  'of  motion  for  nonsuit,  is' 
not  available  in  isuppart  of  a  judgment  of  non- 
suit on  appeal  theft^rom.  It  should  have  been  ;. 
.called  to  plaintiff's  attention  that  be  might  rem- 
edy It. 

.  [Ed.  Note.— ^Sif' other  cases,  see  Appeal  aild    ' 
Error,  Gent.  Dig.'|  042;  Dec  Dig.  f  241.*] 

Appeal  from  Superior  Court,'  City  and 
County  of  San  Francidco;  Oe«rgeH.  Caban- 
Iss,  Judge.  ■  .,•.-•  I 

Action  by  Obaries  Iguattti^  ^«efe  Against"  ' 
Elizabeth  A.  Eeeffe  'hAd  others.  Judgment  ' 
for  defendAi^ ;  plalAtiff  appeals.    Rev^rMd. ' ' 

Arthur  W.  terry,  and  Henry  Conlln,  for 
appellant  Bartlett  tc  Langdon  and  CuUlnan 
li  Bidtey,  foi;  respondents. 

KERRIGAN,  J.  TblB  Is  an  appeal  f'rom  a.;| 
Judgment  totered  upon  an  order  of  H'onsult 
in  an  action  to  enforce'  specific  i)erfbrmaDce  ' 
of  an  agTMmei^t  alleged  to  have  been  maffe 
between  plaintiff  and  his  mother,, 'Susan. 
Keefe,  deceatied,-  wh^e  sbe  promised'  td 
make  a  certain  pitovlslon  for  blm  In'  her' 
will;  '     '    ,'. 

Michael  Keefe,  the  plaintiff's  father,  died ' '' 
intestate  leaving  at  the  time  of  his  death  ' 
two  parcels  of  Talnable  real  estate  In  the 
city  and  county  of  San  Fnutdstio,  which  es- 
tate was  community  property.'    One-Ittit  of 
his  property  was  given  bis  widow,  Susan  ' 
Keefe,  and  tbe  other  on»-balf  d^eCmded  to 
the   five  children    of    Ifldmel   and    Susan ' 
Keefe.    As  one  of  audi  cbUdran^  plalntltTs 
Interest  In  tbe  estate  waa  therefore  oue- 
tentb. 

At  the  time  ot  tbe  death  of  lOcbaM  Keefe, 
tbe  plaintiff  was  tn  mUltary  service  to  tbe 
United  States,  and  stationed  In  tbe  Philip-  . 
pine  Islaijds.  '  With  a  view  to  looking  after 
his  Interest  In  tbe  estate,  be  secured  bis 
discbarge  from  tbe  army,  went  to.  San  B'ran- 
cisoo,  called  upon  his  mother,  tbe  adminis- 
tratrix of  I  the  estatie^  and  demanded  bis 
share  of  the  property  left  by  hto  fatibec 
The  property. was  still  In  probate,  undistHb- 
uted,  and  this  request,  of  eounse,  oouUL  not 
be  complied  with.  Tbe  nejft  day,  ftt.tliie.)ce- 
'  quest  of  Susan  Keef^  sbq  and  the  {tlaiatUC  , 
met  at  the  office  of  her  attomest*  .Tbem 
were'  also  present  ber  attorney,  and  Jter 
daughters,  with  wl|iom.  s,b^  was  at  tbe  time  , 
living,  and  .who  are  the  pr^dpal  ,beneficia-  , 
ries  under  her  will,  After  consfderalple  con- 
Tcrsatlon,  the  plaintiff  was  ultimately  per- 
suaded to  make  a  transfer  of  his  Interest  in 
'his  fathei'ii  eetate  to  bis  mother  fbr  ber 
lietter  millntenafnCe'  and  ^rotleidpu  during 
ber  life,  with  Chb  understanding  that 'u|>oit 
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his  niotlni*'8  AMitU  triS'sluirie  In'hls  fBtberli 
estite  wtonld  ba  retnrted  to  Tilm. 

^usan  Keefe  died  In  San  ^^ranclsco  March 
12,1.1.909,  leaving  a  last,  will  and  testament, 
according  to  the  ttirnw  of  which  she  In  ef- 
fect failed  to  carry  out  her  contract  with 
the  plaintiff.'  H6r  ^ill  iras  suMeqaebtly,  to 
wit,  A^rll  6,  19P9,  admitted  to  prolate,  and 
on  Apcil  14, 1911,  this  action. was  commenced. 

Upon  the  trial  thereof,  as  before  stated, 
a  JTidgment  of  nonsiiit  was  entered  against 
the  plalntUf.  The  motion  for  nonsuit  was 
nu|^  qpon  the  following  ground^:  (1)  That 
the  cAOae  of  action  asserted  hy.  the  complaint 
on; the  contract  alleg^  and  J^ught  to  be  es: 
tablished  and.speciflcaJUy  «^forc^  is  barred 
by  section  339  of  the  Code  of  Civil  Proce- 
dure. <2)  'That  the  contract  Qougtft  to  be 
estAbUshe^i  and  BpeciflcaDyenfQrced  la  with- 
in aubdi vision  7  of  ae<Hton  l&TS;  of  the  CodQ 
of  Civil  Procedure.  (3)  That, the  contra.^: 
alleged  is  noi .  speclflcaUy  enforceable.  . 

Taking  up  the  last  grround  of  the  motion 
first,  defendants  contend  in  effect  that  equi- 
ty ongl^t  not.  to  ,^terpo3e  and  .grant  relief 
In  '.this'  caw,  because'  the  contract  Is  vague 
and  ihdefli^te.  and  beca,use  the  plaintiff!  may 
be  fvilly  and  adequately  compensated  in  mon- 
ey for  the  breach  of  t,h&  alleged  po;atract. 

The  testlm.opy  ^howg  tba,t  Uijimedlat^ly  up- 
on .,jJ^e ,plalntift's, arrival. In,  San  fl'jpaaciaoo 
he,  at  the  suggestion  of  his  mother,  met  her 
at itbe  office  of  her  attomeor ;.  tbatt  jtbe  at- 
torui^  ask«d  ftlmif  ^e  lyid  received;  a  letter 
req,ue8ting  him  to  deed  his  share  of  his  f^ 
ther's  . entHrte . to  his  me>tber,  and,  up<Ki  .re- 
ceiving 41.  repl;  la  t;he  affirmative,  asked  hUn 
what  he  \yaB:g<4ng  to, do  about  it«  Plaintiff 
replied  that  be  was  going  to  take  his  share 
of  the  -estatifr;  iwberMPOn  his  uother  com- 
menced to  ic^t' And  said,  "Ohaidie,  are  yoH 
goliMC ..tO'.take'jay  proper^?  ■*'.<.ff  t^  Char- 
lie, you  will  be  getting  old  one  of  these  da^ 
and  UryOH  talce  yonr  aharei  yon  ■irili  >e^ 
squander  it.  Let  me  JULve  It,  and  I  Mil  ^ve 
It  back  to  70U  on  my  death."  He  told  his 
mother  that  upon  thote  oonditibns  bbe  could 
tak*..'it..  At  this  point  the  atfiomey  catne 
forward  nvltti  the  deed,  and  saidi  "Charlie, 
remaniber;:  now,  this  share  that. yon  are  giv- 
ing to  ydur  mother  wiH  be  given  hack  to 
you'  «to.  hMi  aeK<h.f^  "Thiaie  are  the 'condi- 
tions,"' slild  the  trialntlff,  "upon  which  I  am 
gDlMg'  to  give  It  to  a/f  jaotbKt."    ' 

The  alitdrbey,  ■  "who  was  a  VWtne*  for  the' 
plalntfff/'testified' that  at  this  meeting  he 
extlhtned  to  plaintiff  that  the  latter's  two 
slstet^  htid  conveyed', .  or  were  going  to  con- 
vey', their  )nt:ere8t8  td'  tbelr  niother,  and  it 
wa^  d'eslred  'that  he  should  do. likewise,  in 
order  that  hiq  mother  might  have  aji  income 
for  the  r.^s^  of  lier  life  sufficient  to  keep  her 
cooifprtable; ,  that  to  this  plaintiff  wag 
agreeable^  but  that  he  did  not  want  the  prop- 
erty ^l^f  la.  replj;  tb<(, jvit^ieas  informed 
him  that  his  mother  considered  the  land  in 
queXtiMi'tf  ftte'-pMw' 0^ pMi>A'ty,  prMndns 


a  good  Ixcome,  and  ha^-  ne  Idea  of  seHing^it;,. 
that  nevertheless,  if  plaintiff  conveyed  his 
share  to  :her,  it  would  be  hers  absolutely, 
and  if  so  advised  she  might  sell  it.  In  effect 
the  plaintiff  still  .objected ;  but  when  he  was 
Informed  that.  If  he.  persisted  in  receiving 
his  share,  his  mother  would  not  hold  the 
land  with  him,  and  that  U  could  be  sold  in 
partition,  proceedings, 'he  finally  acquiesced 
in  making  a  deed  to  her,  with 'the  under- 
standing tliat  the  share  ao  eonv^ed  should 
be  Tetnmed  to  him  .on  iUs  .mother's  death. 

Prior  to  receiving  a  conveyance  of  their', 
'interest  in  tiie  land  frdm  all  of  her  children, 
the  mother  madel  a  will  la  which  she  stated- 
that  it  'wias'  proposed  that  lier  sons  and 
daughters  should  deed  to  her  their  five-tenths 
interest  in  their  father's  estate,  and  in  the 
said- will  bba-dci^sed  and  bequeathed  to  tadb. 
of  her  children,  who  should  thus  convey  to 
her  their  said  interest,  a  one-tenth  interest 
ill  her  estate.  This  will  was  subsequently 
'nevoteed,  aad  another  ioae- executed  in  which 
the  pother  left  all  her  property  to  her 
daughters.' 

[1]  We  think  the  contract  disclosed  by  the 
evidence  Is'  ncdther  uncertain  nor  unenforce- .' 
able  in  equity.  Even  if  Susan  Keefe  had 
sold  the  laud  perhaps,  under  a  fair  Interpre- 
tation ot  the  contract,  the  plaintiff  would 
havb  been  aitlQed  to  a  one-tenUi  interest  in 
the  proceeds ;  and  possibly  in  that  event  the 
proceeds  would  have  been  Ip  such  shape  that 
an.  action  at  lawL  would  have  been  entirely 
adeqiute.  But  under  the  circumstances  pre- 
sented by  the  evidence  it  is  quite  dear,  we 
think,  that  Susan  Keefe  agreed  to  retnm 
to  the  plaintiff,'  at  the  time  of  her  death, 
his  one-tenth  interest  in  this  land,  provided 
she  had  not  in  the  meantime  sold  the  same. 
She  did  not  seA  the  property ;  she  failed  to 
keep,  her  contract,  which  Is  definite,  certain, 
.and  valid.  He  was  therefore  entitled  to 
sbm4'  remedy ;  and,  as  land  was  the  subject- 
.nha'tter  of  the  agreement,  as  well  as  of  this 
suit,  the  inadequacy  of  the  legal  remedy  is 
well  settled,  and  the  Jurisdiction  of  equity 
firmly  .established.  Cordano  v.  Ferettl,  15 
CaL  App.  670,  115  Pac.  657;  2  Pom.  Bq. 
Bemi  I  T45; 

[21  As  before  indicated,  tlds  action  Is  bas- 
ed upon  an  oral  contract ; ,  And,  If  It  is  gov- 
erned by<  the  provisiona  of  section  839,  limit- 
ing the  time,  to  commence  actions  on  such 
contracts  to  two  years.  It  is,  of  course,  bar- 
red. But  imder  the  terms  of  the  contract 
the  property  involved  is  impressed  with  the 
qinalitles  of  a'  resulting  trust  In  the  hands 
of  Ah,e  defendants.  Duvall  v.  Duvall,  64  K 
J.  Eq.  581,  35  Atl.  7S0;  Best  v.  Gralapp,  69 
Neb.  811,  96  N.  W.  641,  99  N.  W.  837,  6  Ann. 
Gas,  .491 ;  2  Pom.  Eq.  Bem.  i  746 ;  1  Under- 
hiU  on  Wills,  i  286.  See  cases  cited  in  note 
to  Johntoh  V.  Hiibbell,  66  Am.  Dec.  787.  In 
such  a  case  an  action  may  be  brought  at 
any  time  -within,  four  years.  Heeht  v.  81a- 
ney,  72  Cal.  363,  14  Pac.  88;  Plller  v.  &  P. 
By.  Co.,  S2  Cat  '42;    Chapman  t.  Bank  ot 
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Cal^  07  Cal.  155,  SI  Pac.  8M;.  No^pUs  t. 
Newlands,  118  Cal,  102,  108,  60  Paa  388. 

[31  Since  this  contract  was  made,  sections 
1684  of  the  Civil  Code  and  1973  of  the  Cod? 
of  Civil  Procedure  have  been  amended 'so  a^ 
to  require  contracts  like  this  one  to  be  hi 
writing;  and  at  the  trial  defendants  Inslsb 
ed  that  this  contract  came  within  those  sec- 
tloila  as  amended.  They  have  not  pressed 
the  point  in  this  conrt,  and  may  be  deemed 
to  have  abandoned  It,  as  well  they  might; 
for  It  is  wholly  without  merit  The  case 
was  not  within  the  sections  as  they  read  at 
the  time  this  contract  was  made.  Stewart 
V.  Smith,  6  Cal.  App.  102,  91  Pao.  66T.  And 
certain  It  is  that  the  amendments  should  not 
bav«  a  retroactive  eflTect,  and  operate  to  make 
void  0.  contract  valid  at  the  time  of  lt>  exe- 
outlOD.  .29  Am.  &  Bncy.  of  Law,  814;  20 
eye.  281; 

[4]  There  la  no  merit  In  the  suggeistlon 
that  tbctfe  was  no  agreement  to  make' a  wBI. 
It  U'snffielent  that  Snsan  Keefe  promised 
to  teave  the  property  to  the  plalnUff  at  her 

.decease.    Best  v.  Gralapp,  supra.  - 

[C,  •]  One  other  matter  is  suggeeted  In 

.  the  brleC  of  xeapondent,  which  we  wUl  no- 
tice. While  it  may  be  that  the  aUegations 
of  the  complaint  do  not  show  that  the  plaln- 
tUC  is  entitled  to  the  relief  demanded,  atill, 
if  It  shows,  as  Is  admitted  by  the:4efeadaBt8, 
that  he  ^nay  be  entitled  to  «  Jud^mmt  in 

.  damages.  It  folUiws,  of  coarse^  that  the  com- 
plaint states  a  cau^e  of  action.  Swan  V;,  Tail- 
bot,  152  Cal.  142,  94  Pac.  236,  17  L.  B.  A. 
(N-  S.)  1066.  But,  eyen.lf  the  complaint  did 
not  state,  a  cause  of  action,  this  objection 
could  not  be  availed  of  on  a  motion  for  non- 
suit Pacific  Pav.  C0..V.  Vlaellck,  141  Cal. 
410,  74  I*ac.  852. 

[7]  If  the  allegations  of  the  complaint  and 
the  proof  do  not  correspond,  there  la  a  va- 
riance ;  but  the  defendants  not  having  aped- 

.  fled  this  as  one  of  the  grounds  of  their  mo- 
tion for  nonsuit,  we  cannot  here  consider  It 
for  the  first  time.  The  attention  of  the 
plaintiff  'should  have  been  called  to  the  sup- 

'  posed  defect,  so  that  he  might  have  an  op- 
portunity to  remedy  it  if  he  desired.     1 
Hayne  on  New  Trial  and  Appeal  [Bevlsed 
Ed.l  (I  116,  lie,  pp.  561  and  677. 
The  Judgment  appealed  from  is  reversecj. 

'W'e  cpncor:    IJBNNON,  P.  J.;   HALL,  J. 


(U  Oal.  App.  255) 

BAOLEY  V.  CITY  AND  COUNTY  OF  SAN 
FRANCISCO  et  bL     (Civ.  1,041.) 

(District  Court  of  Apppal,  First  tkistriet  Oal- 

ifomia.    Jane  15,  1912.     Rehearing  De- 

Bied  by  Supreme  Court- Aug.  14,  1912.)   . 

1.  LiMiTXTioN  or  Actions   (|  95*)— EIxkcu- 
TOBS'  Sai»— Excuse  fob  Dixat. 

Where  plaintiff's  actioa  to  set  aiide  an 
executors'  sale,  made  in  good  faith  for  value 
to  an  InDOcent  purcbaser,  wts  act  brought'  urn- 
til  nearly  20  years  after  she  reached  her  ma- 
jority and  33  years  after  the  sale,  her  mere 
want  of  knowledge  of  the  tale,  when  all  thp 


Rroceedings  were ,  of  record  and  .jcouM  hare 
eMi  discovered  by  inq'ulryi'did'ttof  ^x^se'  her- 
long /delay,  nor  prevent  itha  4M9tioa.Croa.Maf 
baxred  hy  Cod*  Civ.  Pxo<t.  y  1573,  WJ4,  pro-, 
viding  that  no  action  shall  oe '  brought  to  set 
aside  an  executor*!  sale,  nsleas' commenced 
within  three  years  after  ihial  aerttlemMt  or 
discovery  i>f  the  growtds  for  settiqg  It  aside, 
or  within- three  yeara  after  the  removal  of  any 
legal  disability;  and  It  was  immiaterlal  whether 
the  purchaser  was  tk  possession  of  the  land. 

[Ed.  Note.-*FM  other  cases,  see  Umltatloa 
of  Actions,  Coat.  Dig.  If  837,  473,  474:  Dm. 
Dig.  I  96.*]    ,  ,        ,.,     . 

2.  J.UDOMKN^r    ({  617?)  ■<-0piXA7*BAl4  ATTACq! 

— CoNFiBMATioNor  E:px:uTon^'  Salv. 
The  confirmation  of  an  eiecut^rs'  'sale  by 
a  court  of  competent  jbris^tion  in-  a  deortoe 
finding  tfant  the  .sale  .waa -Withoat  notiae,  InM 
interpreting,  the  will  to  Authorize  sale  .without 
notice,  was  not  subject  to  collateral  attack  lii 
a  suit  Instituted  long  afterwards  t6  'set  aside 
the  MIS,  nor  caald'thecoiredauftsof  sudi  In- 
terpretation of  tlMi.wiU  be  .ki^uived  into;  it 
being  essential  to  any  such  attack  and  inquiry 
to  consider  the  terms  of  th^  wlD—ti' course  not 
permitted  in  a  eollaterai  proceedtngi 

[Ed.  Note.— For '  etiier  cases,  see  .  Judgmeart, 
Ottkt  Dig.  U.aaOi  960;  fDec  Dig.  |  51.7.*]  : 
8.  JvnoMKHT    ({  .495*)^-nlvBisn»non>-PBR: 

.    BUUPTION. 

All  intesdments  are  Jii  favor  of  the  valid- 
ity of  the  judgments  or  courts  <Jf -general  ju- 
risdiction and  of  the  jurisdiction. of-snek  courts 
to  render,  a  particular  judgmept, 

[Ed.  Note.— 'Far-  atiaer.  caaes,^  se^  judgment 
Cent.  Dig.  SS  m,  83<fj    DecTpig.  {  IdS.*] 
4.  J^KCUToaa  a.ni^  ^k^^b^i^tobs  (|  138*) 

An  execntbrs'  aale  of  land '  ptitsuant  te 
Probate  Act  (St.  1861,. .p.  470)  |  177,  in  e<- 
-fect  ia  1872,  whicslt  prq;^es.tl^t  notice  shall 
be  given  by  an  executor  of  the  sale  of  a  tes- 
tator's estate,  Sinless  there  are  Special  direc- 
tions given  in  the  wlllv  in'  wiiich  case  he  shall 
be  governed  by  such  directionsi  and  also  pur- 
suant to  a  will  which  maltea  no  uiecific  direc- 
tions as  to  whether  the  sale  shall  be  With  or 
without  notice,  but  prorvides  tiiat  the'  execu- 
tors, within  a  reaaonail>le'tiiBe  and  when  .they 
thliA  it  advisable  tq..do  so,  shall  ,snll  tbf- prop- 
erty, is  not  invalid, .  though  no  notice  of  the 
sale  Is  given. ','.,". 
'  [Ed.  Note.-^Pbr  other'  cases,  see  Executors 
and  AdnoniBtTBtors,  Cent  Dig. '|>  560-666, 
668-575)    Dec, Dig.  S  138.*] 

Appeal  fsom  Superior  Court,  Ctty  and 
Connty  of  San  Fxanelsco;    J.  M.   Sea  well. 

Judge.  .••  ■  ■•'        ! 

'  Action  by  Mary  C.  Bagley  ag&lnst  the  City 
and  County  of  San  Frandsoo.  abA' others. 
From  a  judgment  for  defendants,  pilalnttff 
appeals.    Affirmed.        .'!    i-      Vi' 

John  Hubiert  Mee',  for  appdlaat  OIney, 
Prlngle  ft  Mefnnon  and  Page,  McCutchoi, 
Knight  ft  Olney,  for  respondent' Walker. 
Edwin  T.  (Tooperi'  for  r6q>6ndent  Bennett: 
A,  H.  Redlngton,  for  reapondenta'Itedlngton. 
Solomon  Bloook,  for  respondent  David  XX 
Bloom.  Stoney,  Boiilean  ft  Stofaey,  for  ra^ 
Bpondents  Solomon  Bloom  a&d  othtos. 

BURNETT,  J.  The^actloa  waa  brought  to 
quiet  title  to  certain  real  property  in  Sa? 
E^ancisco,  dhd  the  lodgment  In  favor  of  de- 
fendants was  rendered  npon  aq  agre^  statis- 
ment  of  facts.    It  appeans  that  pn.Novem- 
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ber  9,  1889,  on»  CtaaTles  F.  Hamilton  «nd 
Monroe  Greenwood  bMame  tbe  owb^rs  of 
the  premlsea  by  virtue  of  a  deed  from  tlie 
cit7  and.cQUDty  of  Sao  Francisco.  Hamilton 
died  on  .NoTember  14,  1872,  leaving  a  will, 
by  whlcb  be  disposed  of  all  of  his  persontA 
property  and  directed,  in  a  codicil  thereto; 
that  bis  executors  sell  :all  of  bis  real  prop- 
erty In  the  city  and  county  of  San  Francisco 
and'  Invest  the  proceeds  thereof  In  United 
States  government  bonds  for  the  benefit  of 
his'  widow,  Mary  C;  Hamilton,  and  his  only 
clilld,  >Iary  C.  Hamilton,  now  Mary  C.  Bag- 
ley,  plaintiff  herein.  The  will  was  admitted  to 
probate  on  December  8,  1872,  and  tbe  execu- 
tors, acting  under  the  authority  contained  in 
Bald  codicil  proceeded,  on  March  3,  1875,  to 
sell  the  real  property  at  private  sale  and  with- 
out any  notice  to  tbe  public.  The  executors 
Rendered  to  the  court  a  proper  return  and 
account  of  the  sale,  showing  that  they  had 
sold '  to  Monroe  Greenwood,  for  the  sum  of 
^,991,  the  various  tracts  of  land  described 
lb  the  retarn,  and  they  prayed  for  an  order 
of  confirmation.  ,  At  the  hearing  of  the  re- 
turn, on  March  19,  1875,  after  proper  notice 
given,  the  court  appointed  Timothy  D.  Rear- 
don  attorney  to  represent  the  minor  heir  in 
the  proceeding  and  made  its  decree,  adjudg- 
ing that  "said  sales  Were  duly  made  under 
the  powers  conferred  on  said  executors  un- 
der the  will  of  d^eased,  and  that. the  same 
are  hereby  confirmed,  approved,  and  declared 
valid,  and  said  executors  are  hereby  au- 
thorized and  empowered  to  execute  convey- 
ances of  said  land  to  said  purchaser  upon 
receiving  the  purchase  price  aforesaid."  Tbe 
court  found  that  "said  sale  was  at  private 
sale,  and  no  notice  of  the.  time  or  place  of 
said  sale  was  given '  previous  to  the  sale," 
and  "that  the  executors  were  fully  authorized 
and  empowered  by  said  will  to  sell  the  es- 
tate of  the  deceased  witfiout  any  order  of 
court,  and,'  that  said  sales  were  legally  made 
and  fairly  conducted,  and  that  the  sums  bid 
Vor  said  lots  were  not. 'disproportionate  to 
the  value  thereof,  and  that  a  sam  exceeding 
such  bids  by  at  least  10  per  cent,  cannot  be 
obtained.'*  A  deed  of  the  -interest  of  said 
estate  t*  Monroe  Greenwood  was  executed  by 
the  esiecutoia  on  the  2Sth  day  of  March,  18!76, 
and  recorded  in  the  office  of  tbe  county 
xe<iOTder  on  April  2,  1875.  Tbe  defemdants 
thereafter,  by  payment  of  what  was  con- 
sidered the  full  value  of  said  property  and 
wltbqot  knowledge  of.  any  claim  of  plaintiff, 
succeeded;  tO'  all  the  righti  title,  and  Inter^t 
pf  Qreenwopd  in  and  to  the  premises  in  con- 
troversy.. On  AprJjL  29,  .1875,  a  decree  of 
final  distrJIbMtlQn.  wfis  made  in  the  estate  of 
Hamilton,  which,  after  distributing  certain 
peA^onal  property'  not-  lilVolted  herein,:  dis- 
tributed all .  of  the  rest,  -  residue,  and  re- 
mainder'  of  'the  property  of  the  decedent, 
■whether  tben^  known-  or  discovered,  to  the 
w^dbW  of  deceased  and  plailtitlff  herein,  share 
and  8lsire„allke; .  no.  specific  mention  being 


made  In  said  decree  of  any  real  property. 
A  certified  copy  of  sf^id  decree  was  recorded 
the  same  day  in  the  county  recorder's  office. 
Monroe  Greenwood  and  his  successors  in 
Interest  have  paid  all  taxes  levied  or  im- 
posed upon  the  property  and  also  all  street 
assessments. 

With  tbe  exception  of  the  pieces  claimed 
by  W.  P.  Redlngton,  George  M.  Rolph,  and 
Margaret  Jane  Walker,  the  property  involved 
has  at  all  times  been  vacant,  open,  unfenced, 
uncultivated,  and  unused.  On  December  1, 
1907,  W.  P.  Redlngton  and  George  M.  Rolph 
inclosed  by  a  substantial  fence  the  land 
claimed  by  them,  and,  between  the  let  day 
of  July  and  the  Ist  day  of  November.  1907, 
Margaret  Jane  Walker  built  substantial  im- 
provements upon  the  lot  claimed  by  ber,  of 
the  value  of  $11,000;  but  these  Improvements 
were  made  without  the  knowledge  or  consent 
of  plaintiff.  Plaintiff  made  no  claim  to  any 
of  the  property  until  February  1,  1905,  and 
since  that  date  she  has  asserted  her  right  to 
an  undivided  one-fonrth  Interest  therein. 
As  to  her  claim,  the  various  defendants  had 
no  knowledge,  other  than  such  knowledge  as 
was  Imparted  by  the  public  records  of  the 
various  documents  set  forth  in  the  agreed 
Statement  of  facts.  At  the  time  of  tbe  said 
probate  sale,  plaintiff  was  of  the  age  of  four 
years.  She  reached  her  majority  in  1889, 
and  she  brought  this  action  19  years  there- 
after, to  wit,  on  the  11th  day  of  January, 
1008. 

The  answers  denied  plaintiff's  title,  averred 
ownership  in  defendants,  pleaded  the  statute 
of  limitations  as  embodied  in  sections  318, 
843,  and  1673  of  the  Code  of  Civil  Procedure, 
set  np  the  facts  in  reference  to  said  probate 
sale,  and  presented,  also,  the  defense  of 
laches  and  estoppel. 

All  the  various  contentions  made  and  ar- 
gued by  counsel  In  their  exhaustive  briefs 
revolve  about  the  vital  consideration  as  to 
the  legal  effect  of  the  said  probate  sale  made 
by  the  executors  to  Greenwood.  In  fact, 
appellant's  cause  is  grounded  upon  the  prop- 
osition that  "the  attempted  sale  in  probate 
\o  Monroe  Greenwood  was  a  nullity,  for  the 
Reason  that  it  was  made  at  private  sale  and 
without  notice  as  required  by  law."  The 
basis  for  the  contention  la  that  the  law  in 
foi'ce  at  the  time  of  the  death  of  Hamilton 
controlled  tbe  proceeding,  and  that  its  man- 
date required  the  executors  to  give  notice  of 
the  sale.  Section  177  of  the  Probate  Act 
(St.  1851.  p.  470),  In  effect  at  that  time,  No- 
vember 14,  1872,  directed  that,  "if  the  testa- 
tor-shall make  provision  by  his  will,  or  des- 
ignate the  estate  to  be  appropriated  for  the 
payment  of  bis  debts,  the  expenses  of  ad- 
ministration or  family  expenses,  they  shall 
be  iMid  according  to  the  provisions  of  the 
will  and  out  of  the  estate  thus  appropriated, 
so  far  as  the  same  may  be  sufficient,"  and 
the  following  section,  178,  as  amended  by 
St  1861,  p.  645,  provided  that  "when  such 
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provision  bas  beea  made,  w  any  property 
directed  Ity  the  vMl  t&  &e  told,  whether  for 
payment  of  debts,  or  expenses,  or  for  any 
other  purpose,,  the  executor  or  administrator 
with  the  will  annexed  may  proceed  to  sell 
without  the  order  of  the  probate  court  but 
ke  «^I)  he  howni,  as  an  administrator,  to 
give  notice  of  the  tale,  and  to  return  accounts 
tliereof  to  the  court,  and  to  proceed  in  mak- 
ing the  sale  In  all  respects  as  if  it  were  made 
undev  the  order  of  the  court,  imle««  there 
are  tpecial  directiomt  given  in  the  wiU,  in 
which  cote  he  thall  be  governed  hy  tiich 
directions ;  but  in  all  cases,  no  sale  shall  be 
valid  unless  confirmed  by  the  court  under 
the  rules  prescribed  in  cases  of  sales  of  real 
estate  by  an  admloistratpr."  The  clause  of 
tlie  will  involved  herein  is:  "And  I  declare 
it  to  be  my  desire  that  my  executors  within 
a  reasonable  time,  and  when  they  think  it 
advisable  to  do  so,  to  sell  all  my  real  estate 
in  the  city  of  San  Francisco,  and  invest  the 
proceeds  from  such  sale  in  United  States 
government  bonds."  It  Is  contended  that 
this  does  not  amownt  to  a  direction  for  the 
sale  of  any  real  property,  and,  since  there  la 
no  provision  in  the  will  for  the  payment  of 
debts,  expenses  of  administration,  or  family 
allowance,  the  case  is  not  brought  within  the 
exception  that  obviates  the  order  of  sale  by 
the  court,  and  the  notice  required  by  the 
statute;  or,  at  any  rate,  if  said  language  of 
the  wUl  is  construed  as  equivalent  to  a  direc- 
tion to  sell,  it  was  still  necessary  to  give  the 
proper  notice  to  make  the  sale  valid. 

Against  this  view  thus  generally  stated 
are  opposed  various  contentions  of  respond- 
oits,  among  them,  that  the  action  is  barred 
by  secition  1573  of  the  Code  of  Civil  Pro- 
cedure) that,  having  received  the  purchase 
money  for  the  said  probate  sale,  appellant 
is  deemed  to  have  ratified  the  poroceeding, 
and  it  is  now  too  late  for  her  to  question 
it ;  that  the  faUure  to  give  notice  of  said  sale 
is  not  a  defect  that  can  be  taken  advfintage 
of  in  a  collateral  attack;  that  the  law. in 
effect  at  tlie  time  of  sale,  and  not  that  at 
the  time  of  the  death  of.  the.  testator,  applies, 
imd  under  said  law  no-  notice  was  required; 
and  that,  under  a  fair  construction  and  rea- 
sonable application  of  said  section  173  o' 
tha  Frobate  Act,  as  it  stood  in  1872,  the  s^« 
must  be  held-  to.  be  regular  and  valid- 
Said  section  1673  of  th^  Code  of  Civil  Pro- 
cedure reads  as  foUowa:  "Ijo  actlo9  for  the 
recovery:  of  any  estate  sold  by  ^Jl  :execator 
or  administrator,  under,  the;  provisions  of 
this  chapter,  can  be  maintained  by  any  heir 
or  other  person. claiming  und^r  the  decedent, 
unless  it  be  commenced,  within  three  years 
next  after  the:  settlement  .of  the  final  account 
of  the  executor  or  B.dminlstrator.  '  An  action 
to  set  aside  the  sale ,  piay  be  Isistituted  and 
maintained  at  any  time  within  thre.e  years 
from  the  discovery,  of  the  fraud,  or  other 
grounds  upon  "which  the  action  is  based." 
Section  1574,  following,  provides  tjiat.  "the 


preceding  section, shall  not  apply  to  minors 
or  others  under  any  legal  disability,  to  sue 
at  the  time  when  the  right  of  action  first 
accrues;  but  all  such  persons  may  commence 
an  action  at  any  time  within  three  years 
after  the  removal  of  the  disability." 

[1]  As  we  have  seen,  19  ye^rs  elapsed  aft- 
er plaintiff  ceased  to  be  a  minor  before  she 
brought  the  action,  and  this  was  33  years 
after  said  probate  sale.  It  thus  appears  that 
plaintiff  is  unmistakably  brought  within  the. 
clearly  expressed  inhibition  of  said  statute.  9' 
limitations,  unless  it  can  be  said  that,  by  rea- 
son of  the  want  of  actual  knowledge  of  th€ 
claim  of  respondents,  the  bar  of  the  statute 
does  not  operate  against  her. .  The  portion  of 
the  stipulated  facts  in  point  is  as  follows 
"The  said  Monroe  Greenwood  and  his  gran- 
tees and  his  successors  in  interest  after  him 
claimed  ownership,  of  said  real  property  un- 
der said  will  and  probate  proceedings  and 
other  documents  hereinbefore  set  out,  but  as 
to  said  claims  plaintiff  had  no  knowledge, 
other  than  such  knowledge  as  can  be  imputed 
to  her  from  the  existence  of  the  records  here- 
inafter set  out  and  referred  to,  *  *  * 
until  the  commencement  of  this  action."  It 
might  be  claimed,  therefore,  that,  since  plain- 
tiff acquired  knowledge  of  the  probate  sale 
within  3  years  of  the  beginning  of  the  action, 
this  circumstance  constitutes  one  of  the  "oth- 
er grounds  upon  which  the  action  Is  based," 
and  that  she  is  thus  brought  within  the  ex- 
ception provided  fpr  in  said  section  1073. 
But  the  want  of  actual  knowledge  of  the  sale 
does  not  Justify  her  long  delay  in  bringini; 
the  action.  The  burden  was  obviously  cast 
upon  her  to  excuse  her  ignorance,  of  the  prc- 
ceedings  in  her  father's  estate.  They  wei;*. 
matters  of  public  record,  and  it  was  her  legal 
duty,  at  least  after  reaching, her  majority, 
to  make  inquiry  concerning  them.  If  she 
bad  so  inquired,  the  result  would  have  been 
the  discovery  of  the  fact  that  this  identical 
property  was  sold  in  1875,  for  its  full  valpe, 
by  the  executors  of  ber  father's  estate,  and 
she  would  have  known  that,  in  order  to 
maintain  an  action  to  recover  said  property, 
or  any  portion  of  it,  she  mjist  proceed,  not 
later  than  1892.  The  situation,  in  brief,  is 
simply  this:  With  the  means  of  knowledge 
available,  and  without  offering  any  excuse 
for  her  failure  to  make  inquiry,  plaintUf 
waits  for  nearly  20  years  after  reaching  her 
majority  and  theni  institutes  proceedings  to 
set  a^de  a  sale  made  to  ai^  innocent  pur- 
chaser, for  value  by  the  executors.  <)(f  her  fa- 
ther's estate  in  the  utmost  good  faith  and  by 
virtue  of  a  purpojr.ted  power  in  the  wUl,  and 
afterwards,  confirmed  by  a  ^lemiii  .de<;ree  of 
the-court.  Mo  judicial  tribunal,  .with  proper 
regard  for.  vested  interests  and  that  wise 
public  policy  which  fosters  the  stability  of 
titles,  should  allow  her  want  of  actual  knowl- 
edge of  the  adverse  claims  to  operate,  under 
such  circumstances,  to  protect  her,  from  the 
bar  of,  the  statute.     li», .D^nis  v.  Bint,.  1^^ 
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Cal.  39,  54  l>ac.  S^S,  68  Am.  St  Rep.  IT,  the 
action  was  to  recover  possession  of  a  tract 
of  land  and  to 'set  aside  a  sale  thereof  made 
In  probate,  and  It  was  stated  In  the  opinion 
by  Commissioner  Brltt,  referring  to  the  same 
statute  of  limitations,  that  "It  Is  further 
claimed  that  the- case  is  taken  from  the  op- 
eration of  the  statute  by  the  averment  that 
the  grounds  of  the  action  were  discovered 
within  a  year  next  before  the  commencement 
of  the  suit  Aside  from  other  considerations 
wnlch  may  bear  on  this  point,  the  statement 
of  the  complaint  is  insufficient  for  the  pur- 
pose claimed,  because  unaccompanied  by  any 
explanation  of  the  failure  to  acquire  knowl- 
edge earlier — so  as  regards  the  adult  plain- 
tifFa,  at  least."  If  a  mere  allegation  in  the 
''Omplalnt  of  the  want  of  knowledge  is  insnffl- 
cient,  clearly  a  Stipulation  of  like  import 
falls  short  of  meeting  the  requirement  of  the 
rale.  The  Chief  Justice,  in  his  toncurring 
opinion,  discusses  the  matter  at  lebgth,  and 
declares  that  "under  this  section  [1574,  so- 
IMra]  I  think  it  appears  from  the  complaint 
that  the  action  of  the  two  plaintiffs  herein, 
who  were  more  than  three  years  past  their 
majority  when  the  original  complaint  was 
filed,  was  barred,  and  that  the  mling  of  the 
court  sustaining  the  demurrers  as  to  them 
was  correct,  and  that  the  Judgment  as 
against  them  should  be  affirmed  upon  this' 
ground  alone.  They  are  not  saved  by  their 
allegation  that  the  facte  up<Mi  which  their 
actiiim  Is  founded  came  to  their  knowledge 
within  three  years  of  the  commencement  of 
the  action,  because  they  offer  no'efXpIanatlon 
or  excuse  for  their  Ignorance." 

In  Moore  v.  Boyd,  74  Cal.  171,  16  Pac. 
071,  it  is  said:  "For  the  purposes  of  the 
statute  of  limitations.  If  the  means  of  knowl- 
edge ekist,  and  the  circumstances  are  such 
as  to  put  a  man  of  ordinary  prudence  on  In- 
quiry, It  will  be  held  that  there  was  knowl- 
edge of  what  could  have  b6en  readily  tLidet- 
tained  by  such  Inquiry.  This  rule  is  applied 
both  In  equity  (New  Albany  v.  Burke,  11 
Wall.  107  [20  L.  Bd.  155];  National  Bank  v. 
Carpenter,  101  U.  S.  576  [25  L.  Ed.  816])  and 
at  law  (Bailey  v.  Glover,  2  Wall.  849  [22  L. 
Bd.  636];  Wood  v.  Carpenter,  iOl  U.  S.  141 
[25  L.  Ed.  8071)." 

The  effect  of  the  corresponding  section  190 
of  the  Probate  Act  received  consideration  in 
the  early  case  of  Barlan  v.  Peck,  33  Cal.  515, 
91  Am.  Dec.  653.  The  only  substantial  differ- 
ence between  the  language  of  that  section 
and  the  provision  before  us  is  that  the  for- 
mer required  the  action  to  be  brought  within 
three  years  next  after  the  sale,  instead  of  the 
tetUement  of  the  final  account  as  now.  In 
the  HArlan  Case  the  court,  through  Mr.  Jus- 
tice' Sanderson,  said:  "Whether  this  lan- 
guage embraces  sales  which  are  made  under 
order  of  the  probate  courts  which  are  void 
for  the  want  of  Jurisdiction,  or  only  such 
sales  as  are  merely  voidable,  is  the  question. 
There  Is  nothing  in  the  policy  or  language  of 


the  statute  which  excludes  void  sales  from 
its  operation.  The  pbllcy  of  the  statute  Is  to 
quiet  titles  to  real  estate  sold  by  order  of  the 
probate  courts.  In  view  of  that  policy  mere- 
ly, there  can  be  no  distinction  between  sales 
which  may  be  termed  void  fbr  the  want  of 
Jurisdiction  and  those  which  are  voidable 
only.  Nor  Is  there  anything  in  the  language 
of  the  statute  which  creates  such  a  distinc- 
tion.  *  *  *  To  the  phrase  In  question, 
there  is  added  no  qualification;  and  hence.  If 
it  restricts  the  limitation  at  all,  it  excludes 
all  salte  which  are  not  "according  to  the  pro- 
visions of  the  chaptn-,'  vfhleh  includes  void- 
able as  well  as  void  sales."  The  authority  of 
this  case  is  recognised  in  subsequent  ded- 
sions  of  the  Supreme  Court,  and  it  would 
probably  be  admitted  as  decisive  of  the  con- 
trtjversy,  were  It  not  for  some  expressions 
used  in  the  opinion  found  in  Cage  v.  Downey, 
94  Cal.  241,  29  Pac.  635,  and  in  Campbell  v. 
Drals,  125  Gal.  253,  57  Pac.  994.  But  those 
cases  in  their  facts  are  so  dissimilar  to  the 
case  at  bar  that  they  can  be  of  Uttte,  if  any, 
assistance  here.  The  distinction  Is  clearly 
pointed  out  by '  respondents,  and  it  Is  mani- 
fest' that  these  cases  are  not  inharmonious 
with  the'  other  decisions  of  the  Supreme 
Court: 

In  the  Gage  Case  the  defendants  did  not 
claim  under  the  probate  sale  at  all.  They 
set  up  a  sale  to  a  man  by  the  name  of  Car- 
lisle, with  whom  they  weKe  not  in  privity. 
The  sale  to  Carlisle'  was  unquestionably  void, 
and  the  contention  of  defendants  was  that 
plaintiff  could  not  recover  of  them  because 
there  had  been  a  void  probate  sale  to  r. 
stranger,  which  sale  bad  remained  nnat* 
tacked  for  more  than  three  years.  The  deci- 
sion is  grounded  upon  the  well-known  doc- 
trine that  lite  statute  of  limitations  creates 
a  personal  privilege  that  may  be  waived,  and 
Chat,  in  (HPder  to  be  avallaMe,  It  must  be 
claimed  by  one  upon  whom  the  privilege  Is 
coUferred. 

While  not  actually  determined  by  the 
court,  it  seems  to  have  been  conceded  that 
If  the  action  had  been  against  Carlisle  he 
might  have  urged  successfully  the  statute  of 
limitations;  the  court  stating;  "H«e  it  Is 
conceded  that  no  title  vested  in  Carlisle  un- 
der the  probate  sale,  and  that  the  facts  exist 
which,  under  this  section  of  the  Code,  de- 
prive plaintiffs  of  the  right  to  bring  an  ac- 
tion for  the  recovery  of  the  land" — that  Is,  as 
agatost  Carlisle.  Ai^tellant  calls  attention 
to  the  fact  that  in  the  Gage  Case,  supra,  the 
purchaser  uhder  the  probate  sale  had  not  tak- 
en possession  of  the  property,  and  that  this 
circumstance  was  considered  of  some  im- 
portance by  the  court  But  it  Is  obvious  that 
the  court  was  consldeilng  this  particular 
statute  of  limitations  In  connectioh  with  the 
question  of  title.  The  purpose  was  to  make 
the  position  plain  that  a  Void  sale  of  Its^ 
could  not  create  and  it  would  not  ripen  into 
title,  ilo  matter  how  much  time  had  elapsed. 
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bat  tbat,  under  tbe.  provisions,. of  tihe  statute, 
it  could  be  set  un  sluiply.  ^s  a  bar  to  prerent 
tbe  assertion  of  title  ,l»  anotber..  It.  occurred, 
bo.wever,  to  the  author  of  ti>e-opiuk>n  ttaat, 
If  possession  were  taken  under  a  void  aate, 
tben  the  purchaser  might  assert  title  in  binir 
self.  This  is  true,  because  occupancy  con- 
fers a  species  of  title  wliich  may  be  purchas- 
ed and  sold,  aiid  for  the  recovery  of  which 
an  action  may  be  maintained  against  one 
having  no  better  titi&  (section  1006,  Civ. 
,CO|de;  King  v.  Gotz,  70  Cal.  240,  H  Pac.  656); 
and  possession,  when  adverse,  as  is  well 
known,  may  ripen  into  a  perfect  title.  This 
accounts  for  the  expression  in  the  opinion: 
"It  appears  that  Carlisle,  .never  entered  intp 
possession  of  this  land,  under  his  purchase, 
and  to  ^old  that,  under  the  circuinstances  as 
here  depleted^  the  interest  .of  the  heirs  was 
transferred  t<>  Carlisle  would  be  novel  in  the 
extreme;  but  we  do  not  deem  it  necessary  to 
discuss  that  question."  The  .case  does  not 
decide  that,  in  ord^r  to  .take  advantage  of 
this  statute  of  limltAttonp,  the  purchaser 
must  enter  into  actual  possession  of  the  prop- 
erty..,, This  would  be  adding  something  that 
the  Legislature  has  not  provided.  Of  coarse, 
there  may  be  circumstances  whe|%  the  ques- 
tion of  possession  would  affect  the  applica- 
tion of.  the  statute,  hut  to  agree  with  appel- 
lant's contention  here  would  be  .to  exclude 
unoccupied  lai^d  altogether  from  the  opera- 
tion of  said  section  1573  of  the  Code  of  Civil 
Procedure.  We  can  find  no  .warrant  £or.  thi^ 
position. 

In  the  Campbell.  .Case,  supra,.  It  was  held 
that  the  probate,  sa^e  tq  one,  Hewitt,  was 
void.,  He  held  .and. occupied  the  premises  for 
a  few  days,  and,  on  March.!;).,  1874,  he  con- 
veyed,,the.  land  to  one  .Crqiss,  who  ojccupled 
It  till  February,  1876,  when  he  conveyed 
the  yrhoie  in 'severalty  to  one  Church,  who 
had  entered  into  possession  of  the  property 
and  was  occupyJ|i^  it  at  the  time  of  the  trial. 
While  Cross  was  In ,  possession,  he  allowed 
the  widow  of  John  A,  Campbell,  deceased,  to 
build  a  bouse  upon  a  portion  of  the  land  and 
to  occupy  it  with  liier  minor  children,  and  in 
1876  Church  married  the  widow,  anfl  the 
children  continued  to  live  there  with  Church 
and  their  mother.  '  They  were  raised  and 
treated  by  Church  substantially  as  If  they 
had  been  his  ow^n  children,  and  he  recognized 
their  interest  In  the  property,  and,"  befor^  the 
execution  of  the  mortgage  under  which  ap- 
pellants, claimed,  he  said  to  all.  the  plaintiffs 
th^t  they  owned"  bpe-half  of  the  propertj^, 
and  he  told  the  mortgagee  that  "the  children 
owned  o^e-half  and  called  his  attention  to 
an  abstract  of  title  showing  tliat  fact,  and 
the  mortgagee  thjereupon  agreed  to  take  the 
nuNTtg^ge  with  the  knpwledge  that,  although 
it  covered  the  whole  title  to  the  land,  yet  it 
pr«bab)5'  would  be  good  for  only  an  undivid- 
ed one-haU.  AH  the  plalatiffs  had  (attained 
their  majority  a  little  more  than  three  years, 
and  the  final  sccounti  of  the  administration 


of  the  estftte^'Of  'Gampbeill  ■■htii  been  settled 
more  than  three  yeanti  before  the  coauB^kc» 
ment  of  the  action,  it  was  therefore  af giwd 
that  the  .acttom  was  faarted  by  section  1573 
of  the  Code  of  Otvil  Procedure;  but  the  Su- 
preoke.  Court  held  that  It. had  no  applicatioo, 
since  "plalqtlffls  bad-  no  cause  of  action 
against  Church,  fer  be  acknowledged  their 
title  and  was  holding  for  them  as  a  tenant  in 
common,  and  they  could  not  have  litigated 
their  title  in  the  fwecloeure  suit  because 
they  held  by  a  paramount  title,  «nd  not  un- 
der the  mortgagor." 

Neither  of  these  cases  can  be  said  to  favor 
the  addltiom  of  a  new  element  to  the  saU 
statnte,  or  to  manifest  a  purpose  on  the  part 
of  the  Supreme  Court  to  depart  from,  the 
plain  and  unequivocal  language  of  the  legis- 
lative intent. 

[21.  But  the  contention  of  appellaAt  tq  «fr 
feet  is  that  the  executors,  by  reason :  of  their 
failure' to  give  notice  of  the  sale,  did  not 
properly  ex^vls*  th»  power  committed  to 
them  by  the  will.  Thie  question,  however, 
a^  already  .indicated,  was.  determined  by  tbe 
court  in.  a  solemn  judgment  conflrmtag.  the 
sale,  and  it  cannot  be  again  litigated  in  this 
collateral  proceeding.  There  is  no  dlesinte 
that  the  statute  required  the  court  to  deter- 
mine whether  the  sale  was'ralid.  Bj  virtue 
of.  the  decree,  whose  terrnp  have  already  ap- 
pearedr  the  court  did  determine  that  the  sale 
was  l^ally  made,  and  that  the  executors. 
In  making  the  sale,  properly  exercised  the 
power  conferred  upon  them  by  the  wUl  of 
the  deceased.  It  cannot  be  doubted  that  the 
court,  bad  jurisdiction  to  render  this  decree. 
The  will.  h«d  been  admitted,  to  probate;  It 
contained  a  direction  tq  the  executors  as  to 
the  sale  of.  .the  re»l  property;  they  had  pro- 
ceeded to  make  a  sale,  «nd  had  filed  in  the 
court  a  proper  return,  which,  after  due  no- 
tice, came  on  for  hearing.  Thie  court  found, 
it  is  true,  that  no  notice  of  the  sale  was 
given  by  the  executors :  but  the  court  so  In- 
terpreted the  will  that  no  notice  was  required, 
and  appellant  now  seeks,  more,  than  30  jtears 
thereafter,  to  reverse  that  ruling.  The  only 
possible  question  of  controversy  before  the 
court  was  the  proper  construction  of  the  will, 
as  te  whether  it  authorised  the  executors  to 
sell  without  notice.  The  court  determined 
that  it  clothed  the  executors  with  that  pow- 
er, and  if  .we  are  to  attribute  to  judgments 
their .  necessary  inddenta  it  must  be  held 
that"  the  otustvuction  of  .the  will  can  no 
longer  be  open  to  dispute.  If  the  decrqe 
showed  upon  its  face  that  it  was  necessarily 
invalid,  a  different  question  might  be  pre- 
sented; but  it  cannot  be  declared,  from  an 
inspection  of  the 'decree,  that  One  Judgment 
was  even  erroneon»r-nuieh  leas  that  there 
was  any  want  of  jurisdiction  on -the  part  of 
the  court  To  reach  even  the  conclusion  that 
the  court 'Committed,  an  error  in,  confirming 
the  sale,  we  must  travel  beyond  the  decree 
and  consider  the  terms  of  the  Will ;  in  other 


Digitized  by 


Google 


126  PACIFIC  BEPORTEB 


(CaL 


wotds,  a  part  of  the  evidence  npon  wblcb 
the  court  based'  Its  judgment.  This  Is  not 
ttermltted  in  a  collateral  proceeding.  Emery 
T.  Klpp,  154  Cal.  83,  97  Pac.  17,  19  L.  K.  A. 
(N.  S.)  983,  129  Am.  St.  Rep.  141,  16  Ann. 
Cas.  792.  But  if  we  were  to  do  so  the  re- 
sult would  be,  under  well-established  princi- 
ples, to  leave  the  judgment  undisturbed  and 
unaffected  by  this  action. 

[S]  Of  course,  "all  intendments  are  in  fa- 
vor of  the  validity  of  judgments  of  courts  of 
general  jurisdiction,  and  the  jurisdiction  of 
auch  courts  in  rendering  a  particular  Judg- 
ment is  conclusively  presumed  to  have  been 
acquired,  unless  the  record  Itself  shows  to 
the  contrary,"  Morrissey  v.  Gray  (Sup.)  124 
Pac.  246. 

There  would  be  more  plausibility  in  api>el- 
lant's  contention  If  there  were  no  pretense 
of  power  to  sell  conferred  by  the  will,  and 
her  claim  would  undoubtedly  possess  merit 
if  such  power  were  prohibited  by  law;  but 
DO  situation  of  that  kind  is  presented. 

The  two  cases  cited  by  respondents,  Rich- 
ardson V.  BnUer,  82  Cal.  174,  23  Pac.  9,  16 
Am.  St  Rep.  101,  and  Zllmer  v.  Gerlchten, 
111  Cal.  73,  43  Pac.  408,  affirm  the  principle 
that  Is  applicable  here  to  the  said  judgment 
of  confirmation.  In  the  former,  the  action 
being  to  quiet  title,  one  of  the  contentions 
was  that  notice  of  the  probate  sale  was  not 
posted  as  required  by  law;  but  the  Supreme 
Court,  throng  Mr.  Justice  McFarland,  said: 
"The  probate  court.  In  Its  order  conSrmlng 
the  sale,  declared  that  the  notice  was  posted 
in  three  public  places.  Respondent  intro- 
duced evidence  against  the  objection  of  ap- 
pellants, with  Intent  to  show  that  one  of  the 
places  was  not  a  public  place,  within  the 
meaning  of  the  Code.  But  surely  the  court, 
having  jurisdiction  of  the  proceeding,  could, 
within  that  jurisdiction,  find  the  fact  that 
the  place  was  a  public  place;  and  such  find- 
ing cannot  be  attacked  collaterally."  E^ir- 
thermore,  we  may  adopt  as  peculiarly  ap- 
proi>riate  in  this  case  the  following  language 
of  the  court:  "It  may  be  remarked  that 
there  Is  no  pretense  that  the  sale  under 
which  appellants  claim  was  in  fact  fraudu- 
lent, or  without  adequate  consideration,  or 
In  any  way  unfair.  To  the  objections  made 
to  It  may  well  be  applied  that  often  abused 
word  'tecbntcal';  and  we  do  not  think  they 
are  sufficient  to  overturn,  for  want  of  juris- 
diction, the  solemn  Judgment  of  a  court,  or 
to  destroy  a  title  to  realty  honestly  ac- 
tioired." 

In  the  Zllmer  Case,  supra.  It  la  said  that, 
"conceding,  however,  that  the  proceeding  for 
confirmation  of '  the  sale  was  Irregular  as 
claimed,  and  that  nottce  of  the  sale  was  not 
jmbllahed  for  the  time  required  by  the  order 
of  the  court,  yet  thesb  irregularities  or  errors 
In  the  exercise  of  unquestionable  jurisdic- 
tion would'  not  Invalidate  the-  sale  nor  the 
administrator's  deed  to  the  extent  of  mak- 
ing them  vulnerable  to  the  collateral  attack 


made  upon  them  In  the  court  below.  Turto- 
dlction  existing,  any  order  or  Judgment  Is 
conclusive  in  respect  tn  Its  own  validity  In 
a  dispute  concerning  any  right  or  title  de- 
rived through  It,  or  anything  done  by  virtue 
of  Its  authority." 

The  vice  of  appellant's  argument,  let  it  be 
repeated,  is  in  the  assumption  that  the 
court  confirmed  the  sale  in  the  face  of  an 
affirmative  showing  that  the  notice  required 
by  the  statute  was  not  given;  whereas  the 
truth  Is  the  court  determined  that,  under  the 
provisions  of  the  will,  no  notice  was  requir- 
ed, and  thus  was  effect  given  to  the  Intent  of 
the  testator  as  found  by  the  court  This  judi- 
cial construction  of  the  wUl  is  as  effective 
now  as  it  would  be  if  it  had  been  made  in  a 
decree  of  distribution,  Instead  of  an  order 
confirming  the  probate  sale. 

In  the  case?  cited  by  appellant  there  was 
either  a  direct  attack  upon  the  judgment,  or 
else  it  appeared  that  the  court  had  no  juris- 
diction, either  of  the  person  or  of  the  sub- 
ject-matter; and  hence  the  judgment  was 
void. 

In  Townsend  t.  Tallant  33  Cal.  45, 91  Am. 
Dec.  617,  the  order  to  show  cause  why  the 
sale  should  not  be  made  was  not  published 
foiir  weeks  as  required  by  the  statute.  The 
statute  indubitably  required  such  publica- 
tion, and  the  probate  court  in  its  order  con- 
firming the  sale,  expressly  found  that  the 
order  to  show  cause  had  been  duly  adver- 
tised for  three  weeks.  It  was  held  that  the 
order  confirming  the  sale  was  without  juris- 
diction, and  could  be  collaterally  attacked. 
The  court  Said,  through  Mr.  Justice  Sbaf ter : 
"The  sale  being  void,  there  was  no  subject- 
matter  upon  which  the  order  of  confirma- 
tion could  act  If  the  court  had  no  Jurisdic- 
tion to  order  the  sale,  it  had  none  to  con- 
firm It.  Where  there  Is  no  power  to  render 
a  Judgment  or  to  make  an  order,  there  can 
be  none  to  confirm  or  execute  It  or  none,  at 
least,  without  the  help  of  legislation."  The 
order  to  show  cause  is  the  process  in  this 
probate  proceeding,  and  It  is  manifest  that 
a  compliance  with  the  mandate  of  the  statute 
as  to  its  service  Is  as  indispensable  to  the 
jurisdiction  of  the  court  as  an  obedience  to 
the  requirement  of  the  law  as  to  jurisdic- 
tion of  the  person,  where  reliance  ia  had 
upon  the  publication  of  summons  In  an  or- 
dinary action. 

So  In  Smith  v.  Olmstead,  88  Cal.  582,  26 
Pac.  521,  12  L.  R.  A.  46,  22  Am.  St  Rep.  336, 
there  was  a  sale  under  a  power  conferred 
by  the  will  of  one  Z.  B.  Smith,  deceased; 
but  it  was  properly  held  that  the  sale  did 
not  transfer  an  Interest  Upon  which  the  will 
did  not  operate;  that  the  pretermitted  child 
succeeded  "immediately  by  operation  of  law 
to  the  same  portion  of'  the  testator's  real 
property  as  if  no  will  bad  been  made;  tbtit 
as  to  'such  portion  the  teetator  Is  to  be  re- 
garded'a'6  dying  Intestate,  and  its  auccessioa 
Is  directed  I^-law,  tind  not  by  the  will.    And 
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as  a  ne(iessary  legal  conaeqileDce  of  this  ooo- 
tentlon,  it  woald  follow  that  every  prorisloa  In 
the  will  directly  or  indirectly  attemptiner  to 
dispose  of  sncfa  portion  of  the  estate,  except 
for  the  discharge  of  the  decedent's  debts,  or 
other  charges  accruing  in  due  course  of  ad- 
ministration, is  inoperative  as  against  such 
child."  Tbe  court  concluded  that  "the  order  of 
confirmation  imparted  no  validity  to  the  sale 
In  this  case;  it  only  adjudicated  that  the  pow- 
er contained  in  the  will  tad  been  followed, 
and  that  the  sale  was  for  a  fair  price."  If 
we  accept  this  as  a  correct  statement  of  the 
effect  of  the  order  of  confirmation.  It  is  man- 
ifest that  it  sets  at  rest  the  disputed  point 
here,  as  the  vital  question  is  whether  the 
"power  contained  in  the  will  has  been  fol- 
lowed." 

A^in,  it  would  seem  that  the  manner  in 
which  the  power  of  sale  shall  be  exercised — 
in  other,  words,  the  mode  of  procedure  for 
the  execution  of  the  authority  conferred  on 
the  executors — should  be  determined  by  the 
provisions  of  the  statute  to  fofce  at  the 
time  of  the  sale,  rather  than  by  the  law  as 
it  existed  at  the  time  of  the  death  of  the 
testator.  The  position .  of  appellant  is  that 
at  the  time  of  the  death  of  Ha^nilton  the 
title  to  the  real  property  vested  In  his 
devisees,  subject  only  to  such  conditions  of 
administration  as  the  statute  Imposed  at 
that  time,  and  that  the  Legislature  could  not 
enlarge  those  conditions  or  divest  or  im- 
pair the  title  of  said  devisees  by  subsequent 
legislation.  The  theory  is  sound;  but  it  is 
believed  that  it  has  no  application  to  the 
situation  here.  In  brief,  whether,  techni- 
cally speaking,  there  was  or  not  an  equita- 
ble conversion  of  the  real  into  personal 
property  at  the  time  of  the  death  of  the 
testator,  it  is  at  least  true  that  the  devisees 
took  the  real  estate  subject  to  the  power  of 
sale  vested  in  the  executors,  and  the  amend- 
ment of  the  statute  left  this  interest  unaf- 
fected, bat  dispensed  with  the  necessity  for 
giving  notice  of  the  sale,  thereby  simply 
changing  the  form  of  procedure  for  the  en- 
forcement of  a  right  or  the  exercise  of  a 
power  that  was  created  by  the  will.  The 
law,  as  it  existed  at  the  time  of  the  sale, 
IKOvlded  that  "when  property  is  directed 
by  the  will  to  be  sold,  or  authority  is  given 
In  the  will  to  sell  property,  the  executor 
may  sell  any  property  of  the  estate  with- 
out order  of  the  court,  and  at  either  public 
or  private  sale,  and  with  or  without  notice, 
as  the  executor  may  determine;  but  the  ex- 
ecntoT  must  make  return  of  sqch  sales,  as 
in  other  cases;  and  if  directions  are  given 
in  the  will  as  to  the  mode  of  selling,  or 
the  particular  property  to  be  sold,  such  di- 
rections must  be  observed.  In  either  case 
no  title  passes  unless  the  sale  be  confirmed 
by  the  eourt" 

The  case  in  principle  is  not  unlike  Murphy 
V.  Farmers',  etc.,  Batik,  131  Cal.  115,  63  Pac. 
868,  731,  where  it  was  held  that  "a  subse- 


quent statute,'  permitting  a  mertgag*  vt  the 
unadmtnistered  estate  to  pay  the  debts,  pae^ 
ed  after  the  death,  does  not  create  a  new 
burden,  nor  toterfere  with  the  vested  rights 
of  the '  heirs,  but  provides  'merely  for  a 
change  in  the  form  of  the  burden,  which  la 
within  the  power  of  the  Legislature." 

The  cases  cited  by  appellant,  as  pointed 
out  by  respondents,  relate  to  statutes  whif:b 
increased  the  instances  in  which  the  power 
of  sale  might  be  -exercised,  of  ei^larged  the 
powers  of  the  executor  conferred  by  the 
will.  An  example  Is  afforded  in  tile  leading 
case  of  Brenham  v.  Story,  39  Cal.  170,  At 
the  time  of  the  death  of  the  intestate  In 
that  case,  the  law  allowed  the  sale  of  the 
real  property  of  an  estate  only  for  the  par- 
pose  of  paying  the  debts  of  the  deceased, 
f<ff  the  Bupiwrt  of  the  family,  or  for  the  ex- 
penses of  administration.  While  the  estate 
was  being  administered,  the  Legislature 
passed  a  special  act  authorizing  the  admin- 
istrator, at  bis  discretion,  to  sell  any  portion 
of  the  real  estate  of  ,tbe  deceased  held  or 
owned  by  him  at  the  time  of  his  death  as 
in  the  Judgment  of  the  administrator  would 
best  promote  the  interest  of  those  entitled 
to  the  estate.  A  sale  under  this  act  was 
held  to  be  tovalid,  for  the  obvious  reason 
that  it  Impaired  the  vested  rights  of  the 
heirs.  The  court  said:  "Upon  the  death  of 
the  ancestor,  the  heir  becomes  vested  at 
once  with  the  full  property,  subject  to  the 
liens  we  have  mentioned;  and,  subject  to 
these  liens  and  the  temporary  right  of  pos- 
session of  the  administrator,  he  may  at  once 
sell  and  dispose  of  the  property,  and  has 
the  same  right  to  Judge  for  himself  of  the 
relative  advantages  of  sell  tog  or  holding  that 
any  other  owner  has.  His  estate  is  in- 
defeasible, except  to  satisfaction  of  these 
prior  liens;  and  the  Legislature  has  no  more 
right  to  order  a  sale  of  his  vested  interest 
to  his  inheritance,  because  it  will  be,  to  the 
estimation  of  the  administrator  and  the  pro- 
bate Judge,  for  his  advantage,  than  it  has 
to  direct  the  sale  of  the  property  of  any 
other  person  acquired  to  any  other  way." 

[4]  But,  conceding  that  the  sale  must  be 
tested  by  the  law  of  procedure  as  it  existed 
at  the  time  of  the  death  of  Hamilton,  still, 
under  a  reasonable  construction  of  the  pow- 
er of  sale  conferred  by  the  will.  It  cannot 
be  held  that  the  sale  was  invalli).  The  act, 
as  it  was  to  1872,  provided,  as  we  have 
already  seen,  that  the  executor  was  bound 
to  give  notice  of  the  sale,,  "unless  there  are 
special  directions,  given  in  the  will,  to  which 
case  he  shall  be  governed  by  such  direc- 
tions." While  there  are  no  specific  direc- 
tions as  to  whether  the  sate  shall  be  with 
or  without  notice,  it  is  fairly  inferable  that 
the  testator  totended  to  leave  this  for  tlie 
executors  to  determine.  He  expressed  his 
desire  that  his  executors,  "within  a  reason- 
able time  and  when  they,  thtok  It  advisable 
to  do  so,"  sell  the  property.    Xhe  discretion 
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ta  'k'B  when  They  tAonld  cfonslder  It  aflvlB- 
»Me  plainly  loiplles  irn  option  to  sell  with- 
olit  tUe  'delay  that  wotild  be  cansed  by  gir- 
fiig  nbtlee.  As  to  this,  the  case  ot  Lurco  ▼. 
Ctesaneuava,  80  Cai.  560,  Is  somewhat  In- 
atroctlve.  Tfhe  land  In  ctmtro'^erey  there 
was  sold  under  a  power  conferred  by  the 
Mil,  als  follows:  **I  hereby'  appoint  my 
brother,  Fraaclsdo  Gasbneuavat  my  exedn- 
tor  of  this  my  lastWni,  with  power  to  sell, 
dlstiose  of  and  convey  all  my  said  property, 
both  real  and  persdnal,  for  the  benefit  ot 
inj'  said  sister,  without  obtaining  tmy  order 
of  any  court  therefor."  The  law  thwn,  as 
far  as  notice  of  the  sale  is  concerned,  was 
ttk  same'  as  in  1872,  and  there  wtis  no  more 
explicit  direction  in  said  will  as  to  tbe  man- 
ner of  sale  than  in  the  case  at  liar.  It  was 
held,  hoWelver,  that  the  sale  was  valid  with- 
out regard  to  a  compliance  with  the  pro- 
visions tit  the  statute;  the  court  saying: 
"The  language  is  broad  And  general,  and 
clearly  shows  that  the  intent  of  the  testator 
#as  to  withdraw  his  estate  ftom  the  oik^ra- 
tlon  of  the  probate  act  and  vest  tn  his  exec- 
utor frill  power  to  convert  in  his  own  way 
the  estate  into  cash  for  the  benefit  of  his 
sister."  The  specific  point  that  tbe  sale  was 
made  without  notice  does  not  appear  to 
have  been  urged,  but  the  record  shows  that 
an  objection  was  made  to  the-  sale,  on  the 
ground  that  there  was  not  shown  "a  com- 
pliance with  the  law  "in  any  respect  as  to 
tales  by  executors,"  and  thterefore  the  deed 
was  void.  Tbe  logic  of  the  decision,  though, 
necessarily  Involves'  the  propoMtlon'  that, 
under  such  donation  of  power  to  the  execu- 
tor, be  Is  not  required  ■  to  give  any  notice 
of.  tbe  sale.  The  l&ngak^e  of  the  power  here 
lis  somewhat  different,  but  it  seems  equally 
potent  to  clothe  the  executors  with  author- 
ity to  sell  the  real  estate  at  their  discre- 
tion. 

It  may  be  said,  finally,  that  there  is  re- 
spectable authority  tor  holding  that  the  want 
of  nptice  Of 'the  sale  is' not  Jurisdictional, 
and  does  not  'invalidate  the  order  of  con- 
firmation'. In  ^lackman  v.  Mtilhall,'  19  S. 
Id.  534,  104  N.  tV.  250.  thfe  Supreme  .Court 
of  South  Dakota  held  that  "the  failure  to 
pjibllsh  notice  for  the  re<}Ulred  time  did  not 
render  the  proceedings  void,  but  onlfy  irreg- 
ular, apd  t)iua  irregularity  does  not  affect  the 
validity  of  tlie  sale  in  this  collateral  pro- 
.ce^lflg." 

,  In  McNair  t.  Hunt,  6  Mo.  309,  the  Su- 
preme Court  of  Missouri  declared  that,  al- 
though the  law  required  notice  of  the  sale 
to  be  given,  yet,  in  tbe  absence  of  notice,  the 
sale  was  meretjT  voidable,  and  could  not  be 
questioned  in  a  collateral  suit 

In  Matbeson's  Heirs  v.  Hearin,  29  Ala. 
210,.  the  court  declared  that  a  certain  sale 
made  by  the  administrator  under  a  "pur- 
ported order  of  the  orphan  court  was  t  Ju- 
dicial »ale;  .and  that,  although  tliere  may 


be  Irregulapltles  in  it,  sacb  as  the  omission 
of  the  administrator  to  give  tl>e  notice  of  it 
directed  by  law,  It  is  tfoi.  void,  and  cannot 
be  eoUaterally  impeached  for  such  irregulori- 
tlee." 

In  Bunrls  v..  Kennedy,.  lOS  CaL  331,  41 
Pac.  .458,  it  is  held  that,  under  the  statute, 
the  filing  of  a  petition  for  an  order  of  sale 
and  the'  giving  of  notice  of  the  hearing  of 
the  petition  are  Jurisdictional  and  essential 
to  tbe  poww.of  the  court  to  order  the  sale; 
bat  if  tlie  court  has  .thus  acquired  Jurisdic- 
tion errors  afterward  in  the  exercise  of  it, 
however  gross,  will  not  render  the  decree  in- 
valid, and  thfft  if  the  court  erred  in  order- 
ing a  private  sale,  instead  of  a  public  sale, 
as  it  ought  to  have  done,  this  was  mere  er- 
ror, and  did  not  affect  the  'validity  of  the 
sole.  Here,  as  we  ^ave  seen,  no  order  for 
the  sale  was  required,  and  the  foregoing  case 
would  seem  to  be  authority  for  the  position 
that  the  fact  of  the  sale  being  private — 
that  is,  without  notice — is  not  Jurisdictional. 
Th^re  ia,  of  course,  a  distinction  l)etween 
this  circumstance  and'  the  service  of  the 
order  to  ahoyr  cause  why.  an  order  of  sale 
should  not  be  made.'  The  latter  is  without 
doubt  a  Jurisdictional  matter. 

For  further  discussion  of  the  Question  of 
Jurisdictional  delfects,  reference  may  be  had 
to  the  following  cases:  Dennis  v.  Winter, 
63  Cai.  16;  Richardson  v.  BnUer,  82  Cal. 
174,  23  Pac.  9,  16  Am.  St  Rep.  101;  Smith 
T.  Biscailuz,  83  CaL  359,  21  Pac.  15,  23  Pac. 
314;  Zllmer  v.  Gerlchten,  111  CaL  73,  48 
Pac.  408;  Ions  v.  Harbison,  112  CaL  200,  44 
Pac.  572;  Mattel  of  Devincenzl,  lid  CaL 
498,  51  Pac.  845. 

It  is  believed  that  no  substantial  reason 
has  been  or  can  be  advanced  why  a  court  of 
equity  should  disturb  these  titles  that  have 
been  unquestioned  for  so  many  years,  and 
tbe  judgment  is  therefore  affli'med. 

We  concur:  LENNO?*,  P.  X;  EERBI> 
GAN,  J. 


(19  CkL  App.  i7I> 

BAOUiX  V.  UUENTHAL  et  aL 
(Civ.  1,042.) 

<DI«frict  Court  of  Appeal,  First  District,  Cal- 
ifornia.   June  15,  1912.    Bebearing  De- 
nied by  Supreme  Court  Aug,  Xi,  1912.) 

Appeal  from  Sapevior  Court.  City-  and  Couo- 
ty  of  San  FrajDcisco;    J.  M.  Seawell,  Judge. 

Action  by  Msiy  C.  Bagley  against  Jesse  W. 
UUentbal  and  other*.  From  judgment  for  de- 
fendants,  plaintiff  appieala.     Affirmed. 

John  Hubert  Mee,  for  appellant  OIney, 
Pringle  A  Manaen;  for  ra'spondenta. 

BURNBIT,  J.  This  «aae  involves  tike  «amt 
«i«stion»  aa  Bagley  v.  Cil?  end  County  of  San 
Francisco  et  ol.  (No.  1,041)  125  Pae.  931.  and, 
for  tbe  reasons  stated  in  tbe  opinion  this  day 
filed  therein,  tbe  Judgment  is  affimed. 

We  concur:  LkNNON,  P.  J.;  KERRI- 
GAN, 3, 
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'     SAOX^HT  Y.  DBVLIN.    <OiT.  l,048.y 

(IMatrict  Court  of  Appeal,  Flnt  District,  Cteli- 
i^mia.    Jane  15,  1912.    RehearinK  Deided 
by  Supremo  Court  Aag.  14,  1912.)    - 

Appeal  from  Superior  Court,  Citr  and  Coun- 
ty of  San  Fmnciaco;   J.  M.  Seawell,  Jadse. 

Action  by  Mary  0.  Baxley  aninst  Frank  J. 
I)eTlin.  From  judgment  for  defendant,  plaintitt 
ajtpeals.    Affirmed. 

John  Hubert  Me^for  appellant  Bobect  T. 
Devlin  and  Oeoige  Clark,  for  reqwndent 

BCRNXnTT,  J.  Beapondent  rellea  upon  ad- 
TWM  poaaeiBion,  in  addition  to  the  defenaea 
weaented  in  the  case  of  Bagley  t.  City  and 
County  of  San  Francisco  et  al.  (No.  1,041) 
126  Pac.  931,  but  it  is  unnecessary  to  giye  the 
queations  specifle  atttbtiou. 

For  the  reasons  stated  in  the  opinion  filed 
this  day  In  Bagley  t.  Bloom  et  aL,  suprA,  the 
Judgment  is  affirmed. 

We    concur:    LBlNNON,    P.   Jji    KERJU- 

ftVLAND  T.  ALL  nSBSOMS.     (Clr.  1,028.) 
XDistrict  Court  of  Appeal,  Firs*  District,  Cal- 
ifornia.    June  15,  1912.     Rehearing  Denied 
t^y  Supreme  Court  Aug.  14,  1912.) 

,  •  Appeal  from  Superior  Court,  City  and  boun- 
ty of  San  Francisco;  J.  M.  Seawell,  Judge. 

Action  by  Charles  Rnland  against  All  Per- 
40IIS.  ,  From  tlie  .Jndnjent,  Mary  a  Bagley, 
defendant^  Appeals,    Affirmed.' 

John  Hubert  Mee,  for  appellant.  McNair  ft 
Stoker,  for  respondent 

,  BDBNETT,  J.    This  cM«  also  inrolTes  tbi» 

S me,  questions  af  those  decided  lA  Bagley  T. 
ty  and  County  of  Sata  Francisco  et  al.,  1^5 
Wat.  931,  and,  fortlw  reasons  stated  in  tAe 
opinion  tbewin.'fil<4,  Hh*  Ivdgment  is  a^Stvied. 

We  concur:  LENNON,  P.  J.;  E:1BRRI- 
GAN,  J,    , 


BAILLBTT  v.  ALL  PBBSONSL     (Cit.  1,025.) 

(District  Court  of  Appeal,  First  District,  Cal- 
ifornia.    June  15,  1912.     Rehearing  Denied 
by  Supreme  Court  Aug.  14,  1912.) 
Aftpfeal  frtini' Superior 'Con^t, 'City  and'  Ootu- 

ly  of  San  Franciaco;   J.  M.  Seawell,  Judge. 
Action  by  Tbomaa  B.  Bailley  Against  AlTper- 

.sons.     From  the  Judgment,  Mary  0.  Bagley, 

defendant,  appeUs.     Affirmed;   ' 

Join  Hubert  Mee,  for  appellant  F.  O'Cal- 
laghah  and  George  A  Connolly,  fb<'  respond- 
ent      <   '  ... 

ISUBNtSftT,  3.  l%e  questions  InrolTe^  here- 
in are  the  same '  as  those  in  th^  caae  of  fiag- 
ley  t;  (Tit*  and  Conn^  of  San  Francisco  et  aL 
a**.  1,©*1)  125  Pat;.  Kl,  d(»cid«d  this  day,  and, 
fat  the  reasons  stated  in  the  opinion  filed  there- 
ii^  the  judgment  is  affirmed.  ' ' 

W«  concBTi  liBNNON,  P.  J.;  EEBRI- 
GAN,  J.  .  . 

(6>  Wash,  cn) 

8TATB  T.  NEIT2BL. 

,  (Supreme  Court  of  Washington.    Aug.  21. 
1912.) 

1,   VAaBAKCT 

Rem.  &  Bi 
one  who  pcacticea  "fortnm  telling"  to  be  a  va^ 


ft   1*>— "FOBTOWX  Tbllino." 
3aL  Ciode,  f  2688,  which  defines 


grant,  Is  oonstttutfonal,  and  extep^s  to  the  .««? 
qation  of  professing  to  t^A  futdte  erents  m' 
one's  life  by  casting  horoscopes,  etc.,  ttiottgli 
ate  prindplea  of  astrology  be  followed. 

[Ed:  Note.— For  other,  cases,  ase  Vagianar, 
Cent  Dig.  i  1;   D«c.  Dig.  |  1.* 

For  other  definitions,  see  Words  and  I^raa- 
es,  vol.  8,  pp.  7267-7269.] 

2.   CORBTITDTIOITAL    LaW    (|    84*)— ReUOIOVB 

BxiJK>>— FoBTnira  Titxiito. 

Accused's  guilt  of  ragnnoy,  nndet  Rem.  te 
BaL  Code,  |  2688,  for  practictag  fortune  tell- 
ing ia  not  affected  because  he  was  a  regviarly 
ordained  minister  in  the  'National  Astroiotf- 
cal  Society,"  since  harmful  practices  may  M 
prohibited,  though  leligiona  beliafs  and  opiniom 
may  not  he  inteitfered  with.. 

[Ed.  Note^— For  other  caws,,  sae  (Constitution- 
al Law.  Cent  Dig.  fi  l^lS4;  Dec.  Dig.  | 
841*] 

i)ei>artment  2,,  Appeal  from  Stperlor 
Court,.  Spokanei  County;  'S.  H,  SuUlTan, 
^udge.  . 

,  F.  F.  Neltzel  was  co»ivlc^  of  vagrancy; 
jipd  be  appeals.    AiHnned.   . 

.-Crandell  &  Oraadell,  fpr  aspdlant  Jnoi 
I*  WUey,  Bobt:  L.  MeWilUa?n%r»nd,  Geo.  B, 
Lovejoy,  all  of  Seattle,  for  the  State. 

MOUNT,  J>  [t]  The  defendant  vaa  oonr 
Tlcted  for  vagrancy  under  a  statute  .wUclf. 
provid(i»i  "Bvery  person  wlio  aska  or  re- 
ceives any  compensation,  gratuity  or  reward 
for  practicing  fortune  telling,  palmistry  or 
clairvoyance  *  ■  •  •  la  a  vagrant."  Rem. 
&  Bal.  Code,  i  2688.  He  has  appeiiied-from  a 
judgment  based  upon  tbe  verdict  of  a  Jury. 

The  evidence  shows  that  the  prosecuting 
witness  was  a  police  officer  In  the  <dty  .  of 
Spolcane. '  -  He  «mt.  tp  'thedefendanffl  -office 
and  requested  the  defendant  to  tell  his  for- 
tilne.  'The  defendant  ;replied  that  he  conld 
not  tell  his  fortune,  but  that  be  conld  "figure 
It  out"  and  that  his  chsrges  therefor  would 
be  one  dollar.  'The  defendant 'then,  after  In- 
quiring the  date  of  birth  .of  ^  wi^Q^B^  pro- 
ceeded to  make  sOme  flBure*  upon  m  diacMtn 
or  horoscope,  and  theta  explained  to  the  wit- 
neea  that  these  Bgorea  Indicated  past  and  fa- 
tore  events,  in  his  life^  which  the  defendant 
proceeded  to  tell  to  'tba  {n-oeecntiag  witness, 
for  which  the  witness  paid  to  the  defendant 
the  sum  denianded.  Iff  defense  cdnnsel 
sought  to'' show  that  astrology  la  a  'scietic^ 
and  that  the  chart  or  horosi:ope'made  by  the 
defendant  was  con«ct>aiid'li]  harnum]r  ^tb 
Qie  principles  of  astrology.  Tbe  court  denied 
this  offer,  for  tbe  reason  that  thestatute  prc^ 
hlblta  fortune  telling,  and  that  it  was  tberfr 
fore'  unlniportabt'that  the  means  tit  telling 
fortunes  was  based  upon  a  science.  In  his 
hrief  counsel  for  defendant  states  that  the 
**vocation  of  the  defendant  was  casting  horb- 
Kopee,  drafting  ai  map  of  the  heareu -at  tbil 
time  of  one's  birth,  and  the  interpretation -of 
horoscopes  by  tracing  the  movements  of  the 
planets  to  ascertain  their  relative  positions 
at  a  given  date,  tbe  aspects  resulting  there- 
fropi,  and  their  Inflaences  upon  life."  ''  He 
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tbtsn.  proceeds  to  argne  and  cite  antborltles' 
to  tbe  effect  that  the  right  to  puraue  a  lawful' 
calling  it  a  constitutional  rlgbt,  whidi  can- 
aot'be  InTsded.  The  antboritles  cited  are 
not  jtn,  point,  bec'aiise  tbe  statute  makes  for- 
tune telling  for  compensation  unlawful;  re- 
gardless of  tbe  means  employed.  It  is  plain 
that  the  defendant  was  engaged  in  fortune 
tiling;,  for  he  waa  professing  to  tell  future 
events  in  the  life  of  the  witness.  The  stati 
ote  is  cfeitt^y  valid.  Stdte  v.  {Cenilworth,  69 
N.  3.  Law.  114,  54  AU.  244;  People  v.  Elmer, 
IW  Mlehi  493i  S7  N.  W.  650. 

[2]  The  fact  that  defendant  was  a  regular- 
ly ordilned' minister  in  "National  Astrolog- 
ical Society,"  and  that  the  principles  of  re- 
ligion as  laid  down  by  that  society  include 
the  pra);tlce  of  casting  and  readtag  horo- 
scopes, wals  equally  unimportant,  because, 
%EbUe  religious  beliefs  and  opinions  n^ay  net 
be  interfered  with,  harmftil  "practices"  may 
be  prohibited.  Reynolds  v.  United  States,  dS 
V.  S.  145,  2SX..  Ed.  244;  Smith  v.  People,  61 
Colo.  270,  lir  Pac.  612,  36  U  R.  A.  (N,  S.) 
158. 

The  alleged  errors  based  upon  the  instruc- 
tions ar«  decided  by  what  is  salS  above.  We 
4nd  no  error. 

The  Judgment  is  therefore  oAl-med. 

..MORRIS,  FULLBRTON,  ELLIS,  and 
CROW,  33^  concur. 


(MWwh.  IM) 

CITT  OP  TAGOMA  r.  BROWN  «t  al. 

'  '         t. 

'    (Supreme  Oonrt  of  Washington.     Aug.  20, 
1812,) 

1.  BkISICRT  DOMAIK d  198*)— OoitDBlCNATIOIf 

or  LARD^WiDcniHO  Stbkrs  — Obdkb  or 

■Necessitt. 

Where  a'  proc*edfng  to  eoDdemn-  land  to 
'Widm  «/  street  wa«  initltated  under  l4iwt  1907, 
e.  158,' iobjeotiag  property.  oA^ners  were  not  de- 
prived of  any  xeco'vgiicea  or  guaranteed  right. 
In  that  tbe  order,  <if  necessity,  wati  made  by 
the  court  iriien  sueb  pro^rty  owners  were  not 
pnaent,'  and  while  a  motion  to  make  more  def- 
inite and  certain  was  pending.    . 

.  (Ed.  Note.— For  other  cases,  see  Eminent  Do- 
main. Cent  Dig.  U  (i26,  626,  628,  635-639; 
Dec  Dig.  I  19a»] 

2.  BiaiiBiiT  DoicA.iir  ({  68*)— CoHDiuiNATion 
ov  Land— WiDENiRo  Stbebts— Necessitt. 

Where  a  ci^  has  jurisdiction  to  extend  or 
widen  its  streets  for  any  purpose,  a  determina- 
tion of  the  question  of  pnblic  necessity  by  the 
ynanicipal  officers  is  condosWs  on  the  courts, 
in  the  absence  of  fraud. 

(Ed.  Note. — For  other  cases,  see  Eminent  Do- 
main, Cent  Dig.  ||  168-170;  Dec.  Dig.  i  6a*) 

&'  EiKiNBirr  DoHAm  (|  18*)  —  Widknino 
•i.SxBJBBTB— "Public  tJsK." 

Since  streets  in  cities  must  of  necessity  be 
given  over  at  times  to  the  use  of  railways  and 
ittansportatlon  companies,  and  sach  use  is  it- 
■eU.«  pnblic  one,  an  objection  that  a  city  de- 
sired to  condemn  land  to  widen  a  street  to  per- 
mit   a    railway    company    having    a    franchise 


thereon  to  double  Its  tracks,  and  that  the 
was  a 'prints,  liDd  Udt'a  public,  nse,  was  nn- 
sustainable. 

[Ed.  Note.— For  other  cases,  see  Eminent  Do- 
main, Cent  Dig.  {(  66~68;    Dec.  Dig   |  19.* 

For<  other  .definitions  see  Words  aod  Phras- 
es, ToL  6,  pp.  5825-^7 ;    voL  8,  p.  7774.) 

4.  Eminent  Domain  ({  262*)— Condemnation 
—Damages— Review. 

The  S^ipreme  Court  will  not  substitute  Its 
jadgrhent  for  that  of-  the  jury  as  to  Ae  dam- 
ages to  be  awarded  for  the  condemnation  of 
property  for  public  use,  especially  where  there 
was  a  view  of  the  property  byihe  Jury. 

[Ed.  Npte.— For  other  cases,  see  Eminent"  Do- 
main, Cent  Dig.  {|  681-^686;  Dec  Dig.  |  202.*) 

6.  Eminent    Domain    ({    2^*)  — Appkai.— 
.  RiaKT  TO  \ixsaK  Ebbor. 

Wh^re  a  verdict  in  condemnation  proceed- 
ings was  not  in  proper  form  as  to  the  distribU' 
tion  of  the  award,  but  on  a  statement  by  the 
focematt  of  the  jnry  that  the  award  was  in- 
tended to  cover  all  damages  suffered  by  (^jec- 
tors,  their  counsel  stated  that  no  question' as  to 
the  form  of  the  verdict  would  be  made,  where- 
vpon  the  trial  judge  annoonced  that  he  would 
not, send  the  jury  back  to  correct  the  verdict 
objectors  were  thereafter  estonned  to  question 
the  form  of  the  verdict  . 

[Ed.  Note.— For  other  cases,  see  Eminent  Do- 
main, Cent  Dig.  li  681-686;  Dec  Dig.  i  262.*] 


Department  1.  Appeal  from  Suptfrtof 
Court,  Fierce  County;  W.  O.  Chapman, 
Judge. 

Proceeding  by  tbe  City  of  Tacoma  to 
award  dtimages  for  the  taking  of  propeMy 
banging  to  H.  H.  ^cpw^  and  others'  for 
the  widening  of  a  street  From  an  award 
<>t  damages,  Browii  aiifl  bthers  appeaL  '  Af- 
flnned. 

L.  C.  Whitney  and  Rrowder  D.  "brown, 
for  appellants.  T.  L.  StUes,  F.  R.  Baktf, 
and  F.  M.  Camahan,  aU  of  Tacoma,  for  re- 
sirand^t*   .  ■ 


CHADWICK,  X  This  1?  an  appeal  from 
an  award  of  damages-  for  the  taking  of  cee- 
taln  property  by  the  city  of  Tacoma.  Two 
questions  are  raised  on  this  appeaL  The 
one  is  that  the  property  80  taken  is  not 
taken  for  a  public  use^and  that  tbe  parties 
appellant  liave  been  deprived  of  an  oppor- 
tunity for  a  bearing  upon  ttiat  question; 
tbe  other  that  the  damages  hie  insufficient  to 
Compensate  appellants,  and  that  the  form  of 
the  verdict  does  not  conform  to  the  statu- 
tory requirements.  The  necessity  for  the 
taking  of  appellants'  property  was  declared 
by  ordinance,  and  thereaft^  a  petition  was 
filed  in  the  superior  court,  asking  that  the 
court  declare  a  public  necessity,  and  tliat 
it  thereupon  call  a  jury  to  assess  damages. 

[1]  We  take  it  that  this  proceeding  was 
insUtuted  under  the  Laws  of  1907,  c.  153,  p. 
316.  If  this  be  so,  appellants  have  not  been 
deprived  of  any  right  recognised  or  guaran- 
teed by  law,  because,  as  it  is  contoided,  the 
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order,  of  necessity,  was  made  bj^'tbe  conrt 
at  a  ttiue  trhen  ttiey  were  not  present,  and 
a  motion' to  make  more  definite  and  certain 
was  pending." 

[1]  Nor.  w^re  they  prejudiced  by  the  fact 
that  the  conrt,  upon  faiotlon,  struck  their' 
answers,'  settlog  up  a  lack  of  public  neces- 
sity; for  the  law  Is  that,  If  the  dty  has 
Jurlsdlctloii  to  utend  or  widen  Its  streets 
for  any,  purpose,  t^e  determination  of  'the 
question  qt  public  necessity  by  the  munici- 
pal officers  is  Conclusive  upon  the  courts,  iu 
the  ..absence'  of  fraud.  This  rule  has  been 
laid  .down  In  many  cases,  all  of  Which  are 
collected  and  referred  to  In  Tacoma  v.  Tit-' 
low,  53  Wash.  217,  101  Pac.  827.  We  can- 
not, therefore^  review  either  the  will  of  the 
council  in  passiiig  the  ordinance  under 
w^ch  the  worlc  was  to  be  done,  or  the 
Judgment  of  the  court  in  holding  the  use 
to  be  publla 

.[?]  It  is  insisted  that  the  purpose  of  the 
city  Is  not  to  serT«  the  ooarenlence  of  travel, 
but  rather  to  so  widen  the  street  as  Uf  per- 
mit a  raUwfty  company  having  a  franchise 
thereon  .:to  double  its  tracks.  While  i  we 
doubt  wihetber  this  4neirtloa..l8  properly. be- 
fore UB,  It  would  not  follow  that  M:  won)4 
beia  fraiia  upon  the  rights  of  the  property 
owner  If  It  were  so.  Streets  in  istties  must, 
of  necessity,  be' gl'ven  over  at  times  to 'the 
us*' of  railways '  and  traiisportatlan  compa- 
nies. Such  use  Is  Itself  a  public  use,  and 
tMs  cowPt'hiae  %ield  that  the  necessity  for 
giving  over  a  part  of  the  public  streets  to 
railway  icomimnles'lfl  not,  beCflnse  of  that 
reason  alone,  a  fraud  upon  the  property 
owner;  trnd  the  ttct  of  the  council  will  not 
be  review^  br  called  lH  questioni  In  the 
absence  of  positive  fraud,  when  so  inade't^ 
the  tourts.  Freeman  v.  Centralla,  67  Wash. 
142,  120  Pac.  886. 

[4]  The  only  qpestton  remaining  Is' 'the 
amount  and  distribution  of  the  damages. 
This  court  has  uniformly  held  that  It  will 
not  substitute  its  Judgment  for  that  of  th^ 
Jury  .jis  to.  the  amount  of  damages,  especial- 
ly aO'When  there  was  a.  view  of  the  prop- 
erty- In  re  Mercer  Street,  69  Wash.  116, 
104  Pac.  133. 

[S]  As  to  the  distribution  of  the  award, 
the  verdict  was  not  in  proper  form;  but, 
ui)on  a  statement  by  the  foreman  of  the 
Jury  that  the  award  was  Intended  to  cover 
all  damages  suffered  by  the  appellants,  their 
counsel  stated  that  no  question  as  to  the 
form  of  the  verdict  would  be  made.  Where- 
upon the  trial  Judge  announced  that  he 
would  not  send  the  Jury  back  to  correct  their 
verdict  Appellants  are  not,  therefore,  In 
position  to  question  the  verdict 

We  find  no  error  in  the  record,  and  the 
Judgment  of  the  lower  court  la  affirmed. 

PARKER,  CROW,  and  GOSB,  JJ.,  otmcur. 


WODNIK   T.   LDNA   PARK   AMUSBMBliT 
eOi'et.ai.  •    .  ■      .  ■■•■■■ 

<Bnpreme'  Cohrt' of' 'Washlngtloji.     Aug.  21,-'" 
1912.)  :     '.         : 

L  Masteb  and  Sebvant  (I  816*)  —  Injitbiss 

TO   THIBD  PBBBOIT.— iHDBPKKDICNX'CdlmLLC^ 
TOB— ijn78I^]tI7T  PABK. 

Where  deleudant  mnuaement  cprnpans  op; 
crated  an  amusement'  park  open  to  the  pubHc 
on  tMtyment  of  ad  tidttisAion  fei,-  tUefaet  that 
defenoant  eompaay  kit  s^o*  ion  the  grounds  tp  ■■  >. 
aoother  to  .oi)eiate  «  striding  qfachipe,  in  coo- , ; 
■ideration  of  receiving  38  per  cent  of  the  gross 
receipts  of   the  concession,   did  not  relieve  'ft  -^ 
from  liability  fori  injuries  to-  avatkoa,  caMad 
by  a  def«ct,ia  a  V>allet  used,  i/t.  ottefcaUw  the ,, 
■machine..  •  't.  b  •  <i    <  ■  . ' 

lEd.  Note.— ror  other  .cases,  gee  Haaler  antf ' 
Servant.  Cent  Dig.  f {  1242;  124S ;    Dec.  Dig. 
I  81&*]  .  ..  .i  ,     . 

ZL'TBaAnmu  amdi'SboWw  (f  «•)  .-.  Annnc- 

HBRT  FABK— Il^JVXm  TO  PATBOnr-Rw  XVo- 

SA  LoqmiPB.  ,.       ...        ,    .,    ,• 

Proof  that  tpe  head  of  a  mallet,  used  in 
operating  a  striking 'machiiie  Sh  an  atriiisement  ' 
park,  flew  off  WAile  beinr  aaed  hy  a  patron  for 
the  purpose  &>r  which  ft  was  .offend  to  hia>,i 
resulting  in  .hip  ipju]?,   was  B.u^cieDt,  .under  , 
the  doctrine  bf  res  ipsa  loqaith^i  to  establish  a 
prUna  facie  CMe'  ef  negligence  on  the  -  part  ■«!  ' 
tha'opctalon  »f  jtl«  pask.':  I  -   >.t   • 

IBA>'N«te.-TfFoM«aier))ea«ea,'/K«,TlNat»TBaad  : 
Shows,  Cent.  tPig-l  .6;t  Dec,  Cti»  »  ft,»i  i. .-. 

t.Ttaunak'  Atin  JMow«'<t  ■«*)''  —  Aittw*-  ' 
KBRT  Pabk  «—  DawIbbbohw  InnkviamTAist-'" 

'■     Xns— CORTBIBUTOBT  NfQWi^SfCK. 

'  J  Where  Plaintiff,  a  patron  of  anamnaement... 
p4rk,  was  itijui-ed  wbue  opferfttini' a  striking  ' 
machine  Vr  the  CalUttg  off  bf  the  head  of  the  " 
mallet;  and"tbei«iwasijM-aMdMiee'-«bat  the  d«ii'v 
feet  was  «»j>«,tent  tlfatihe  al^i^;haM.  observc4  ■  > 
it  without  iBspectioa,  h«  was  anHtled  to  assumf. . 
that  it  wag  fit  for  the  tntpofip,' and  was  Uot  • 
l)onud  to  Staspect  it '  1  "  ii'-'  .'i-  '.i  •'! 
[8d.  Note>.-*^For  tftfter  caiMi,  itije  rAiMtetit^iM'' 
Shows,  CMitiXg.  f  9^;   IHo.  I}fg.-t|ei«}i       .  i< 

4.  TmCATKBa    AND    &BOWB   (|    6*)    —    AMVOI^" 

ittisT  PABx^lajtraiu  to  PAZxoir<r<Rn  If-.." 

i(A  jLOftpiTUB, .         ,   ^,,  ., 

The  dofitrlne  .of  re*,  ipsa  loquitur  la  ap- 
plicabM'  to  a'  case  #heN  'ft  cnstottier  or  patt*0n 
of  an  S'mttsetneDt  park'ta'pifeseM  bv^nvltktiott,'  > 
and  is  injured  bF.anlpstrpRientaliJtr' voder  thei  . 
exclusive  control  of ,  the  oi>eratois  of  the  pan   , 
or  their  agents. 

[Bd.  Note.— For  'other  cagps,  sea  Theaters  and 
Shows,  Cent  Dig.  f  6;   Deo.  Dig;  f  &*J 

5.  Thkatebs  AZfD  Shows  (|  6*)  —  ImrrBiBa 
to  Patrow  oi  AmrsKMEWt  Pabk— Contbib- 

rtOBT  NBOLIOEnCE.  •' 

•  Where  plaintiff  waa.lajvnd,' while  opezat-  . 
Ing  a  strilcing  machine  In  an  amoseiTi^nt  park,, , 
by  the  bead  of  the  mallet  flying  off.  and  he  had 
no  reason  tO  believe  that  the  'malfet  was  de- 
fective, and  there  waa  no-evideftee'  that  he  did 
not  nse  it  as  it  was  intended  to  be  used,  he 
was  not  negligent  in  taking  hold  of  the  mallei 
too  near  the  upper  end. '  -'' 

rajd.  ifote.— For  other  caseit,  see  Theaters  and  ' 
Shows.  Cent  Dig.  IS;   Dee.  Dig.  |  «.*] 


Department  2.  Appeal  from  Superior  . 
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Judgmsnt  foe  plaintiff,  and  defendants  ap- 
pefO.    Afflcmed.       ,,,,    /■,,■•■     .,    ,■ 

Ttiomas  Byron  MacMalion'and  George  Mc- 
ECay^for  appe^aata.  .^.'P. .^aU,  of  Seattle, 
for  respondent. 

ELLIS,  J.  Tliia  is  an  appeal  by  the  de- 
fendants Luna  Park'  Aninse;uent  Company 
and  William  Lpoff  from  a  Judgment  render- 
ed npon  tlie  verdict  of  a  jury  for  damages 
for  personal  Injuries  to  the  plaintiff,  wbicli, 
it  is  charged, /'Were  caused  by  their  negU- 

JIbe'.coiBplai|it«.  so  far  as.  material  to  the 
qniestibnB  presebted,  in  substanee  alleged: 
Tba(  the  defendants  were  the ,  owners  and 
mani^;ers  of  a,plAce  of  public  amusement  at 
West  Seattle,  called  "Luna  Park,"  and  had, 
by  eKteii8lT«  and  txroadoostadyortising,  made 
the  resort  well  Imiwn  totttie'ptibllc  aad  that 
it  was  largely  patronized  .W  the  public; 
that  among  the  ainqaemeifts'ibere  maintain-, 
ed  was  a^  mschjmioal  derloe,  called  a  "strik- 
ingf  machine,"  so  arranged  that  a  person, 
by  strUdng  with  a  Ib'ng-batidjedv  heavy  mal- 
let .upon  a  movable  scale  or  balance,  was  en- 
abled to  register  theMon  Ite  'force  of  the 
Mb«r:  that  on  AprU  «Oi"l»U..  the  pMliitBr 
visited  S^Hna  Parkt  dilid^kcee^teh  an  intlfca^ 
tiQ|i  of  the  d^endaotsi,, through  their,  acept 
or-  employ^  .in  dutrgs.  of  tlife  striking  a*- 
chine,  to  ust  tlie'  saaie,  paid  the  money  d^ 
miAded.  tl^Sitsfor,!  and  w^  ^ven  and  use;^ 
a  pallet  witich  .Vas  viAsatp,'!^  that  the  .bead 
wao:  not  securely' 'fastened'  to  the'  handle; 
thjftt  in  usteK'ti^e  mallM  li^  ^wnn^tt  above 
hi^  |ie^d'«rltfaLl>9^,^d^, ^tending  tq  strike 
the  machlnei  wlken  the  bead  of  the  mallet 
fl^.,;Oa,  andi'  the  tMuadle.being  released,  be 
Btmdt  hlmseU  therewith  a  violent  Mow  npon 
the.  kqee,  inflicting  the  injuries  oomplaJned 
of. "  The  ''negllgeniaei<diazged'  is  that  the  de> 
fendants,  their  agents  or  emplojrfis,  ftimisli- 
edto  ihe.j;)lakntlffla,ma'Ueti.Vfbicb  tb^  li;new,. 
or.in..the  eKercise  of  prepeoicare,  inspection, 
and  snpervisioh  oonld  'hB,v^  known,  was  n»- 
saf^  for  the  purpose  Inile^ed. ' 

The  answer  admitted  the  ownership,  man- 
agement^'an<|  extensive  adv^ttaemeot  of  thei 
park  as  a  place  pf  amusement  by  the  defend- 
ants, d^nled'.^e,.  f^llegations.  ojf  negligence, 
denied  that  the  defendants  owned  or  operate 
ed'tbe '8trlktag'am«hlne,  end  set  up  a^  an 
afflrmatire  defeiise  in,  general  terms  that  the 
Injury  vras  the  result,  ot.  the  plaintiff's  own 
negligence.    This  was  •tntversed  by  the  re- 

t1]  "ttie  evidence  showed  that  one  Frledle 
wa^  the  soleiovner  of  the  striking  machine, 
and  persoaaBy  operated  it  on  April  30(  i»iX, 
nnder  a  lease  or  concession  of  space  from 
the  defendants  for  the  amusement  season, 
paying  the  defendants  8S  per  <jent.  of  the 
gross  receipts '  for  the  boncesslon ;  that  he 
hired  and  aischat-ged  '  his  Own  employee ; 
and  that  the  defendtets  never  exercised,  M 


attemjtted  tif  exercise,  any  authority  over 
him.  Hie  appellants  contend  that  under  this 
evidence  they  cannot  be  held  ^e^ponsiUe  for 
the  injury.  This  position  is  not  tenaUe. 
They  wepe  admittedly  the.  owners,  managers, 
and  operators  of  Luna  t>ark,  and  advertised 
its  amusement  features  as  a  means  of  pro- 
curing the  patronage  of  the  public  for  their 
own  pecuniary  advantage. ,  T^e^  received  a 
part  of  the  proceeds  from  the  specific  amuse- 
ment feature,  in  patronizing  which  the  re- 
spondent was  injured.  Be  was  there  by 
Uieir  invitation.  There  was  an  Implied  rep- 
resentation that  the  instrumentalities  for 
amusement  which  they  advertised  were  rea- 
sonably safe.  The  fact  that  the.  amusement 
was '  furnished  by  a  tiiird.'  party  under  an 
independent  contract  with  the  appellants  in 
no  manner  relieved  them  from  the  duty  to 
see  that  the  appliances  were  reasonably  safe 
for  the  use  intended.'  The  duty  of  exercising 
reasonable  care  for  the  safety  of  their  pa- 
trons, while  engaged  in  the  performance  of 
the  very  purpose  for  Which  they  were  In- 
vited, cannot  be  avoided  in  any  such  way. 
Thompson  r.  LoweU,  Lawrence  A  H.  St  R. 
Co.;  170  Mass.  577,  40  N.  E.  918;  40  L.  R.  A. 
34S,'64  Ath.  St  Rep.'  828;  RitOunotiid  ft  Maa- 
cbtester  Ry.  Cd.  v.  ^oere'si  Adm'r,  94  Va. 
.488^  27  S.  B: 70,-37  Ll  IL  A.  208.  We  think 
that,  as  between  the  tet^wndrat  tuod  the  ap- 
peUantd,  tlie  owner  and  opera ter  of  tlie  stillc- . 
ibg  nactaiMi  most  logicaUy  be  bMd  the  ap- 
pellants' agent.  ■.''■-.{ 
,  [2]  The  appellants  alacooBtend  that  there 
was  no  evidence  of  negligence  on  their  part 
The.  reqiondient's.  testimony  as  to  how  the 
injary  occurred  was  substantially  as  alleged 
lb' the  cwiplaiut.  We  think. that  the  fact 
that  the  head  of  tbf  mallet  flew  off  while 
tihe  mallet  was  being  ^sed  by  the  respondent 
for  the  Tery  purpose  for  whidi  it  was  for- 
nlsbed  to  him  was  sufficient  to  cast  the  bor- 
den-  of  explanation  npon,  the.  appellants.  No 
explanation  being,  offered,  the  jury  was  war- 
ranted in  infer|-lng  tliat  Uie  bead  of  the  mal- 
let. caiQe  ,<^.becau^  it  was  negligently  and 
insecurely  fastened  to  the  handle. 

"When  .a  thing  ■which  causes  injury  is 
'shown  to  tie  under  the  management  Of  the 
defendant,  an^  the  accident  is  such  as,  in 
the  ordinary  course  of  things,  does  not  hap- 
pen. )f  those  who  iiave  the  management  use 
proper  care,  it  affords  reasonable  evidence 
in  the  absence  of  explanation  by  the  de- 
fendant, that  the  accident  arose  from  a  want 
of  care."  1  Shearman  &  Redfleld  on  Negli- 
^nce  (5th  Ed.)  |  59.' 

"The  doctrine  of  res  Ipsa  loquitur  means 
that  the  jury,  from  their  experience  and  ob- 
servation as  men,  are  warranted  in  finding 
that  an  accident  of  this  kind  does  not  ordi- 
narily happen,  except  tn  consequence  of  neg- 
ligence. As  was  said  In  Oriffln  v.  Boston  ft 
Albany  R.  Co.,  148  'Mass.  148,  19  N.  B5.  108, 
1  L.  R.  A.  608,  12  Am.  St  R^.  526:  'AU 
that  the  plidntlff  npon  this  brandi  of  his 
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OBLte  wds  t^QfiM  tb'do  V»f  t&  ttake  It  ap^ 
pear  to  be  more  trbtaW*  that  the  Injury 
came,  fn  whole  or  In  part,  from  the  defend- 
ant's negligence  than  from  '  any  other 
cause.'"  Oraaf  V.  Vulcan  Iron  Works,  B9 
Wash.  328,  328,  109  Pac.  1016,  1017. 

[Si  There  was  no  *ity  of  Inspectlttn  rest- 
ing npoh  the  respottdeiit  There  was  no  evl- 
idence  of  any  defect  so  patent  that  he  ought 
to  hari  observed  It  without  Inspection.  He 
had  the  right  to  assume  that  tbe  mallet  was 
fit  fot  the  purpose  for  wlilch  It  was  fuirtalsh- 
ed  bim.  He  cannot  be  held  to  hare  assumed 
the  risk  of  injury  from  any  defects  not  so 
patent  as  to  bare  been  appartot  to  the  cas- 
ual observer.  This  court  la  committed  to 
the  rale  that  the  doctrine  res  Ipsa  loquitur, 
under  conditions  where  there  is  no  duty  of 
Inspection  upon  the  servant,  la  applicable 
even  as  between  master  and 'servant  La 
Bee  V.  Sultan  Logging  Co.,  47  Wash.  S7,  91 
Pac.  660,  20  L.  R.  A.  (N.  S.J  465;  La  Bee 
V.  Sultan  Logging  Co.,  51  Wash.  81,  97  Pac 
1104;  Graaf  v..  Vulcan  Iron  Wotka,  59  Wash. 
325,  109  Pac.  1016;  Cleary  v.  General  Con- 
tracting Co.,  53  Wash.  254,  101  Pac.  888.. 

[4]  A  fortiori  is  the  doctrine  applicable  In 
a  case  of  this  kind,  where  a  customer  or 
patron  is  present  by  Invitation,  and  Is  in- 
jured by  an  instrumentality  under  the  ex- 
clusive control  of  the  defendant  or  bis 
agents.  Anderson  v.  McCarthy  Dry  Goods 
Co.,  49  Wash.  398,  95  Pac.  325,  16  L.  R.  A. 
(N.  S.)  '931,  126  Am.  St.  Rep.  870.  And  for 
a  still  stronger  reason  should  the  doctrine 
he  invoked  where,  as  here,  the  instrumental- 
ity which  caused  the  injury  was  handed  to 
tlie  patron  for  use  In  the  very  purpose  for 
wJblch  be  was  Invite^,  In  the  very  nature 
of  the.  case,  the  respondent  could  not  be  ex- 
pected to  iproye  the  specific,  defect  In  the 
nialiet ,  which  caused  the  head  to  separate 
from  tiie  handle..  That  could  only  have  been 
determined  by  Inspection.  Ttie.dlity  of .  in- 
spection was  upon  the  appellants.  They  of- 
fered, np  «vi4euce  of  such  inspection.  The 
jury  was  warranted  in  finding  them  ne^- 
gent 

.  (I]  The  appellantB  further  contend  that 
the  respondent's  own  act.  In  tak^  bold  of 
the  mallet  handle  near  the  upper  end,  as  he 
testified  he  did,  was  the  proximate  cause  of 
the  injury,  and  that  in  so  doing  he  was 
guilty  of  contributory  negligence.  The  j^oxl- 
mate  caase  was  that  cause  without  whl<di  the 
accident  could  not  baTe  happened.  It  is 
4dain  tbalif  bad,  tbe  bead  of  the  maU^  been 
securely  fastened  to  tbe  handle,  the  accident 
-would  not  have  happened,  no  matter  where 
the  respondent  grasped  the  handle.  It '  is 
equally  plain  that  he  was  not  guilty  of  con- 
trttratory  n«glig«nce.  He  bad  no  reason  to 
assume  that  the  head  of  the  mallet  would  fiy 
oif.  In  faot;  as  we  have  seen,  be  bad  the 
right  to  assume  that  It  would  not  There 
was  no  'evidence  that  be  ^aS  not  using  the 
'^tallet^as  it  was. intended  to  he  xfaeA.    We 


fXU^to  And'  any  '«v4d«!aeb  Vhatevbr  Mi>oaA» 
tributory  nec^igence.  Nbr  do  we  find  attf 
merit  In'  the  arguenent  tbattbe  H«etdtot  inll 
one  Which  could  not .  reasenaMy^  ftave  been 
anticipated.  It  was  the'natilral  dnd  probabl^ 
result  of  the  insecure  ta^VeUing  Of  tbe  head 
of  the  mallet  to  the  handle.  This  or  some 
similar  accident  wonid  reasonably  be  ^i- 
pe<!t«d'  ffom  such  a  condition.       ' 

Many  assignments  of  error  are  based  npott 
the'  giving  of  ♦feriain  instructions  by' 'ibe 
court  and  upon  the  refusal  to  give  ceitafii 
others '  requested  b^  tbe  appellants.  'These, 
however,  are  sufflelebtly  covered  by  ^at 
we  have  said  of  the  law  as  applied  to  tbi 
focts.  The  case  was  aubntltted  to  tbe  Jurir 
upon  instructions  falrty  presenting  the  lavr 
appHeaMe  to  the  evidence.  We  find  in  th4 
record  no  error  which  would  justify  a  t^ 
versaL  ;•'   •"    '        '■■>■' 

The  judgment  Is  aflShne^ '  ..    '    .  i . 

MOITNT  and  VVViJEtt!IQ>S,  33^  cohcnt.  • ' 
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RINQBL  «(  4d.  T.  NEWMAN. 

(Sapre^e  Court  of  WHshington.    Ang.  91t'' 
1912.)  ,    .  i  i     . 

1.1  Mbcbarics'    Lnns    (f  las'^^^-tmnzit) 

Stauiimknx— Nbcbsmtt..  .  11 

A  subcontractor,  under  an  ^gireement  Ufi 
the  erection  of  a  building)  will  not  be  denied  n 
lien  because  no  Itenrizcd^tatettieTit  'of  the  ma- 
terial m^d  labor  furnished,  wad  gifea  the  owner, 
nnder  Rem.  &  Bal.  Code,  |,1133,  where  .t|if 
subcontract  wa^  recognized  by  thp  owoer 
through  her  agent,  who  joined  la  directing  tb6 
•nbcon tractor  to  proceed  with  the  work;  thfe 
subcontract,  becoming  in  effect  a  contract  with 
the  owner.  ,      .,   •  .     ; 

[Ed.  Note.— rFor  other  cases,  see  Mechanics' 
Liens,  Cent.  Dig.  {{  165-170;  Dec..  Dig.  |  122.'«3 

2.  Mechanics'   Liens   (|  l^'.J'^STAtaBMinxB 

— «OFFICrBNCY— PbICB   OF   MA'^EBIAI,.    ' 

tTnder  Rem.  &  Bal.  Code,  J  ll.'iS,  which 
Teqtiires  A  ^sttbiiotitrhetor  in  fnvnlsblng  mate- 
riala  to  .tke  princapal  cootractnr.  to  furnish  a 
statement  of  such  mptcrinU  to.  ;the  owner,  the 
Btatplnertt  need  hot  specify  Uie'price  or  pricei. 
[E!d.  Note! — Tot  other  onses.'ji'ee 'Mechanics' 
Uens,  Cent,  Dig,  Si  165-170;  Deo-iIKs^  ft  122.*] 

Department  1.'  Appe*.  >  frbm :- Superior 
Court,  '  Spokane  County;-  IL  H.  SuniMM, 
Judges-      '  •    •    ■■■■'■<•••'.>'■■■  •■!■••■,  II 

'  Action  by  W.iH.  Slngel  aM  ttl-osa-eom- 
pblnt '  by .  othera  against  Racbel  Newhrnn. 
From  the  ■  judgment,  defebda^t  and  certalr. 
cressrcomplainapta  appeal.  .<  Partly  teversed. 
amd  pBJtly  •flUrmed.  -.>.... 

Campbell  ft  OoodWhi,  A>r  Bmptte  TIIe''& 
Mantel  Co.  and  others.''  fcnln  &  MacdonaM, 
for  Racbel  Newman.  W;  W.  Zent,  for  O.  A. 
Lamb.  Peacock  &  LtiMen,  Of  Spokane,  fdr 
Moss-Berry  Elec.  Const.  "Co.      ■      •'      ■    "•  !> 

PARkBK,  J.  The  plirintifr '  and  cre^ 
complainants  in  this  action  seek  forsdosure 
of  their  several  Hen  claims  for  material  and 
labor  futnished  by  th^m  respectivtiy,  and 
Used  Id  the  construction  of  a  building  fpr 


■Tor  otiier  eases  sm  same  topic  and  sacUoa  NVMBBR  In  Dm.  Dig.  A  Am.  Dig.  Kej^-No.  SsriM  ft  Rep'r  ladszs* 

Digitized  by  ^OOQ IC 


9M 


va  !Bjki}f.ina  rbpowi^b 


(W^alb 


th».d»reBdftnt.  -  A  trM  ;b«fore  the  court  De- 
salted-to  a  decree  tore<^Blng  certain  of  tbe 
cbUmied  Uens,  wid  in  the  de9ial  of  tbe  fore- 
elosnre  of  otbers.  Appeals  have  been  taken 
by  the  defendant  ai)d  also  by  certain  of  the 
Claimants,  who  wece  denied  foreclosure.  The 
controversies  are  only  :between  each  t^laimapt 
and  the  defendant;  there  being  no  coqtest  of 
priority  or  otherwise  between  the  several 
claimants. 

il]  In  October,  1910,  Q.  B.  Moller  and  B. 
2L  Little,  copartners,  doing  business  as  the 
Empire  Tile  &  Mantel  Company,  entered 
Into  a  contract  with  the  Pettifer  Construc- 
ti(V>. Company,  defendant's  contractor,  for  the 
construction  of  the  building,  whereby  they 
agreed  to  do  all  of  th^  tile  and  mantel  work 
in  the  building  for  tbe  sum  of  $1,00Ol  At  the 
tl9)Q,of  the  commei^pement  of  this  work,  they 
gave  notice  of  the  making  of  their  subcon- 
tract with  the  fettifer  C!onstruction  Com- 
luny,  and  of  the  commencement  of  the  work 
thereunder,  to  J.  D.  Newman,  th^  son  and 
agent  of  defendant  having  in  charge  the  con- 
struction of  the  building  for  her;  but  they 
nevKt  furnished  to  him  or  to  the  defendant 
any  itemized  statement  of  tbe  materials  used 
Iq  earrying  out  their  subcontract.  About  tbe 
time  of  tne  commencement  of  the  work  onder 
this  subcontract,  tbe  Pettifer  Construction 
Company  became  involved  and  went  into  the 
hands  of  a  receiver.  Thereafter,  and  before 
any  material  part  of  the  subcontract  work 
was  done,  both  the  receiver  and  the  agent  of 
the  defendant  directed  the  Empire  Tile  & 
Mantel  Company  to  proceed  with  the  work  in 
pursuance  of  their  subcontract  The  trial 
court  denied  foredosure  of  the  lien  claimed 
for  a  balance  due  upon  this  work,  and  the 
Empire  Tile  &  Mantel  Company  have  appeal- 
ed therefroni.  The  grounds  of  the  denial  of 
foreclosure  by  the  trial  court  was  that  no 
Itemized  statement  of  the  material  and  labor 
furnished  had  been  given  to  the  owner  under 
section  1133,  Rem.  &  Bal.  Code.  In  view  of 
the  manner  in  which  this  subcontract  was 
recognlxed  by  the  defendant  through  her 
agent,  and  bis  Joining  with  the  receiver  In  di- 
recting the  Emptro  Tile  &  Mantel  Company 
tm  {proceed  with  the  work,  it  became  in  effect 
a  contract  with  the  ownor.  Under  our  de- 
cisioo  in  Archltectnral  .Decorating  Co.  v. 
NkdUaaon,  88  Wash.  198,  119  Pao,  177,  the 
Empire  Tile  Si  Mantel  Company  were  not 
materialmen,  within  the  requirement  of  sec- 
tion 1133,  and  were  not  required  to  give  the 
defendant  any  further  noti^  of  the  work  or 
.material  furnished  in.  the  construction  of  4ie 
huildlng,  in  vie^  of/ the  knowledge  of  their 
.  contract  .and  directions  to  proceed  thereun- 
der on  the  part  oif  defendant  through  her 
agent.  It  la  but  fair  to  the  trial  court  to 
atate  that  this  decision  was  ijendeied  by  this 
court  after  the  entering  of  the  decree  in  this 
ease.  The  decision  of,  tlie  trial  court,  refus- 
Iqg  forecloaure  of  the  claimed.  Ilea  of  the 


Empire  T0»  h  Kaatel.Oompaiiy,  Is  reversed, 
with  directions  to  eottx  a  decree  of  foreclo- 
sure therefore  for  the  sum  of  (500,  with  legal 
Interest;  that  being  the  conceded  amount  of 
the  balance  due  upon  their  claim. 

[2]  The  defendant  has  appealed  from  so 
much  of  the  decree  jof  the  trial  court  as 
awarded  the  foreclosure. of  the  lien  claim  of 
C.  A.  Lamb,  who  furnished  material  for  the 
construction  of  tue  building  to  the  Pettifer 
Construction  Company.  Lamb  fumislied  an 
Itemized  statement  of  the  materials  fiv'ulahed 
by  him  to  the  defendant;  but  the  -statement 
so  furnished  did  not  show  the  price  he  charg- 
ed or  was  to  receive  for  such  materials.  It 
la  contended  by  counsel  for  defendant  that 
the  failure  to  specify  the  price  or  the  prices 
of  such  materials  in  the  statement  so  furnish- 
ed renders  it  fatally  defective  as  a  basis  for 
a  lien  claim,  and  that  the  trial  court  erred  in 
foreclosing  the  lien  claim  for  that  reasoa 
The  statute  ii^  force  at  that  time  required 
only  that  the  owner  shall  be  furnished  a 
"statement  of  all  such  materials  or  supplies 
delivered,"  ^tc.  Section  1133,  Rem.  &  Bal. 
Code.  That  section  is  silent  as  to  the  state- 
ment specifying  the  price  of  such  material. 
We  are  of  the  opinion  that  the  furnishing  of 
a  statement  showing  the  kind  and  quaotity 
of  materials  furnished  is  a  sufficient  compli- 
ance with  the  statute;  and  it  appears  to 
have  been  complied  with  by  Lamb  to  this  ex- 
tent The  decree  is  therefore  affirmed,  in  so 
far  as  It  foreclosed  this  lien  claim.  This  dis- 
poses of  all  the  law  questions  presented  by 
the  briefs  of  counsel. 

Other  appeals  Involve  only  questions  of 
fact  We  have  carefully  read  all  of  the  evi- 
dence which  has  been  called  to  our  attention 
bearing  upon  these  questions  of  fact,  and 
deem  it  sufficient  to  say  that  we  are  convinc- 
ed therefrom  that  the  trial  court  was  fully 
warranted  in  its  disposition  of  all  such 
claims.  The  decree  is  reversed.  In  so  far  as 
it  refused  foreclosure  of  the  lien  claim  of  the 
Empire  Tile  &  Mantel  Company;  and.  In  so 
far  as  it  disposes  of  all  the  other  claims.  It 
Is  affirmed. 

MOUNT,  008E,  MORRIS,  and  CHAI> 
WICK,  JJ.,  concur. 


CARVER-SHADBOLT  CO.  v.  KLEIN. 

(Supreme  Court  of  Washington.    Aug.  21, ' 
1912.) 

Saees  (I  383*)— Bmbacm  or  Comtbaoii— DaK' 

AOB»— PBOOV. 

Where,  in  an  action  for  breach  of  contract 
to  purchase  bogs,  there  was  evidence  that 
plaintiff  exercised  due  diligence  in  selling  the 
remainder  of  the  hogs  which  defendant  had 
refused  to  accept,  and  made  as  advantageoas  a 
sale  as  the  circumstances  would  permit,  both 
iaa  to  time  and  price,  and  that  plaintilTa  lost, 
made  up  of  his  loss  in  price  and  hia  expense 
in  feeding  the  hogs  after  defendant's  breach, 
was  no  graatcr  than  it  would  have  been,  had 
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the"  bogv'beeii  adid  oof  tMe  day^of  the'  breafib, 
defendant'  -waa  not  prejmiJUced  ^scaqae  th^re 
was  BO  direct  evidence  of.tlie  market  Talue  of 
the  hogs  on  the  day  of  the  breach; 

[Ed.  Note.— For  other  caseg,  see  Salea,  Ccbt 
Dig.  {  109T;  Dec.  Dig.  |  883.*]  .  

Department  1.  Appeal  from  iBmwrior 
Court,  FUanklia  :  Oounty;  Tbomaa:  Neiill, 
Judge.       ; 

Aottota  br  the'  OarrdiSSlMUdbelt  Oompany 
agaldat  G:'  C.  Klein:  Judgment  toe  plaintiff, 
and  defendant  appeals.    AiBrmed. 

Moulton  &  Henderson,  of  Keniiewlck,for 
appellant.  Parker  &  Richards,  bf .  Nortti 
laklma,  and  H.  B.  Noland,  of  Pasco;  ftJr  re- 
spondent, 'j'  I  "' 

PARKER,  J.  This' Is  ftn  action  to  recover 
damages  which  the  plaintiff  alleges  resulted 
to  It  from  the  breach  6i  fi  contract  upon  the 
part  of'the  defendant,  by  Which  contxact  he 
agreed  to  purchase  from  It  202  ho)^  A  trial 
before  the  court,  without  a  Jury,  festitted  In 
findings  and  a  Judgment  U>  favor  of  the 
plaintiff  for  damages  In  the  sum  of  $486.61. 
The  defendant  bias  appealed. 

The  court  found.  In  substance,  as  follow?: 
On  September  22,  1909,  respoudeiit  sold  to 
appellant  202  hog^  at  the  agreed  price  of  8% 
cents  per  pound  f.  o.  ,b,  at  Wapato'  Station,  In 
Taklma  county.  He  then  paid  upon  the  pur- 
chase price  $1,643.48  and  took  86  of  the  hogs, 
leaving  116  in  possession  of  respondent.  Ap- 
pellant having  failed  to  take  find  pay  for  the 
116  hogs,  on  the  4tb  day  of  November  re- 
spondent notified  him  that  if,  he  did  not  take 
the  hogs  within  three  days  it  would  sell 
them  and  charge  the  loss  and  any  damage 
and  expense  incurred  by  it  to  him.  Under 
the  original  contract  of  sale,  respondent  was 
to  feed  the  116  hogs  until  October  19th,  and 
between  that  time  and  November  4th  appel- 
lant still  signified  his  Intention  of  taking  the 
hogs,  and  did  not  repudiate  the  contract  pri- 
or to  November  4th.  On  November  18th  re- 
spondents sold  86  of  the  hogs  at  7>4  cents  per 
pound,  and  on  November  23d  it  sold  the  re- 
maining 30  at  8  cents  per  pound,  realizing 
on  these  sales  $294.07  less  than  it  would  have 
xeaUxed,  had  it  received  8^  cents  per  potmd, 
the  agreed  price  in  Its  sale  contract  .with  ap- 
pellant ,  During  the  period  from  the  giving 
of  the  notice  by  respondent  to  appellant  that 
tt  would  sell  the  hogs  If  he  did  not  take 
tbem,  untU  the  hoga  were  sold  by  respondent, 
it  incurred  an  expense  in  feeding  the  hogs 
amounting  to  $17%44.  The  damages  awarded 
to  respondant  by  the  oourt  was  tlie  aggregate 
amount  r  of  tUs  sum  and  the  $294.07,  dlffer- 
eace  between  the  contract  price  and  tHe 
amount  leoKiadent  aold  the  hogs  for.  The 
boga  were  seM  by  respondent  at  the  market 
price.  It  is  apparent  that  the  court  proceed-i 
cd  upon  the  assumption  .that-  the  foRowlug 
iacts  also  appeared  from  the  evidence,  thou^' 
no  apeclflc  findings  were  made  thereon:    The 


weight  of  the  116:  bogs  'did  «ot  materially 
change  between  the  time'  of  giving  the  notice 
oh  November  4th' "dud  the  sales  of  thein  by 
respondent,  and  In  making  the  sales  of  ^be 
faogH  .respondent  tised  due  diligence,  and 
iriadfe'  as  advantageous  sale  as  the  clrcuto- 
stnnces  would  permit,  both  as  to  time'apd 
the  price  be  procured  at  those  sales. 
'  The  argument'  of  counsel  for  appellant  Is 
.adc^ressied  largely  to  the  (j^uestion  of  the  suffi- 
.ciency  of. the  evidence  to  tetablish  the  facts 
found  by  the  court,  and  the  facts  which  we 
baVe  noticed  must  have  been  assumed  by  the 
court  as  proven,  by  the .  evidence.  We 'have 
carefully  read  all  of  the  evidence,  and  deem 
it  sufficient  to  ia.y  that  we  are  convinced  that 
the  trial  court  was  fully  warranted  thereby 
;tn  proceeding  upon  the. theory- that  the  facts 
were  prpvaa  substantially  as  «ve  have  above 
briefly  narrated. 

The  argumentsof  counsel  for  appellant  up- 
on law  guestioUs  have  but  little  application 
to  these  facts,  but  to  other  facts,  which  they 
contend  were  shown  by  the'  evidence.  It  Is 
insisted,  however,  that  eveti  thede  facts  feSl 
to  disclo^  any  proper  measure  of  damage  as 
a  basis  for  t^e  Judgment;  it  being  argued 
that  the  market  value  of  the  hogs  on  the  7th 
day  of  Noveml^er,  which,  under  the  facts, 
would  be  the  date  of  the  breach  of  the  con- 
tract by  appellant,  does  not  appear,  and  that 
the  only  proper  measure  of  damage  would  be 
the  difference  betweec  the  market  value  on 
that  day  and  the  agreed  contract  price.  We 
think,  while  there  was  no  direct  evidence  to 
show  the  market  value  on  that  day,.. It  is  a 
fair  conclusion  from  the  evidence,  showing 
due  diligence  on  the  part  of  respondent  In 
selling  the  hogs,  both  as  to  time  and  price 
obtained,  that  the  amount  of  respondent's 
loss,  made  up  of  his  loss  In  price  and  his 
expense  in  feeding  the  hogs  thereafter,  was 
no  greater  than  it  would  have  been,  had  It 
then  made  sale  of  the  hogs  for  whatever  It 
could  have  gotten  on  that  day.  It  la  evident 
that  respondent's  diligence  made  its  -damage 
as  small  as  possible. 

The  Judgiaent  is  affirmed. 


MORRIS,      CROW, 
GOSE,  JJ.,  concur. 


CHADWICK,     and 


BICKS  V.  HICKS  et  aL 

(Supreme  Court  of  Washington.    Aug.  21, 
1912.) 

1.    DlVOBCH   ({  326*)  —  DBCBEK— CoLLATKEiVt 

.A.TTACK 

Wh^re  plaintiff  instituted  a  suit  for  divOrCe 
and  fvXtH  division  of .  community  property 
against  her  former  husband,  and  also  prayed 
for  the  annulment  of  a  prior  foreign  divorce 
fiecr^  obtaltaed'  by  him,  the  annulment  of  such 
decree  was  a  laere  iociiieat  to  .the  primary  pur- 
pose of  plaintiffs  at^tiop,'  and  constituted  a 
collateral  attack  on  such  decree. 

[Ed.    Note.— For  '  other    cftsfts,    see '  iMvotce, 
Cent.  DNJ.  K  «27-«30,  840-  Dec.  Dig.  J  82a'*] 
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GOLU-TEBAI.  ATEAOK. 

Whenr  a  foreign  dirorM  decree,  obtained 
bj  plaintiff's  hasband  against  her,  was  entered 

'%y  i  'coart  hSTUig  general  jurisdiction  of  the 
fMbject-matteri  on  service  by  poUicatioB,  baaed 

.  ODi  vtr  affidavit,  reci^ns  that  the  place  ot  thv 
wife's  residence,  was  unknown,  and  that  her  last 
kubwn  i^ace  of  residence  was  San  Diego, '  CaL, 
and  the'€e<iree  recited  that  ahe'had  been  duly 

:«etyed.wlth  sniBmoiia  by  pubUcatwD,.  m  raflair- 

.•d  by  bw,  and  then  proceeded  to  frant.^e 

husband  a  diTorce,  the  decree  was  valid  ori  ita 

ttLci  and  '  conclusive 'against' collateral  attack. 

[Ed.   l?6t€.— For    other    cases,    s«e    Divorce, 

Oent  Dig.  f«  831-884;    Da&  Dig.  I  908.*] 

■  3.  DiTO&cs  <f  3S264)  —  DK0BSB-^-Oou.AraBAL 

..    AtTAOK— FBAVD.  •  ■  1 

.  A  foreign  divorce  decree  la  not  subject  to 
collateral  attack  for  trkad. 

[Ed.  Note.— For  other  cases,  see  Divorce, 
Cent.  Digi  fi  827-830,  840;  Dec.  Dig.  f  326.*] 

'4.  DivoBCB  (I  fl22»)-^oili«JwiTT  FBopnrrr 
—Division. 

Wfaece  a-iforeign  4UvQrca, decree  was, con- 
fined to  a  dissolution  of  the  marriage,  and  did 
not  provlcre  A>r  division  of  the  conimmiity  prop- 
erty or  contain  any  provision  for  the  wif^s 
:  maintenance,  the  community  being.  termin«t«d 
'hy  the  divorce,  the  parties  became  tenants  .in 
common  of  the  jproperty,  and  the  divorced  wife 
was  thereafter  entitled  to  iae  for  partition. " 

[Ed.  Note;— For  other  cases,  see  DiVoirce, 
Gent  Dig.  H  822-826;  Ote/  Dig.  |  822J«]      . 

8.  Terarct   in    OoKicaN '''<|>  16*) — AdvsbAE' 

PoSSpiaBION- PlVIB1«I^<.   .. 

Since  a  divofce,  secured  by  .  a  husband 
without  any  division  of  the'  comtaunity  proper- 
ty, vested  the  title  fo  such  proper_^  in  the 
parties  as  tenants  in  common,  the 'wife's  right 
to  sue  foi  a  division  was  not  affected  by  Umitar 
tions.  .  , 

[Ed.  Note. — For  other  cases,  see  Tenancy  lb 
Com&oc,  Cent  Dig;  if  42-62;  Dec.  EMg.  {  15.»] 

•  I  .  -  .  .  I  ■  •'  . ' 
.,  Pepattmeat ; ^.  Appeftl... from  .  Superior 
.  Court,  Kliu;  Oowty  j  R.  B.  Albertaon,  Judge. 
Suit  by  Maggie  Hicl^s  agfdnst  ;SanBel  Har- 
xUqu.  Hicks  end  others.  Judgipent  f pr  plain- 
.  itlff, .  and  defendants  appeal.  Befjersed  and 
.reioanded. .     .  -  n  .i.    ■ 

'  3.  P.  Ball  and  Frank  B.  Oreen,  for  ap{i«l- 
lants.  Oleii  Ri'Uetsker,  of  Faivbaaks,  Alaa- 
kai' for  vdspoii^nt 

ELLIS,  J.  Tk6  plaiflttff  aM  the. defend- 
ant Hansel  Harrison  HJcks  were  qiarried  at 
Rlftno,' N^t.(' In  Axibst,1892.'  They  lived  to- 
gether In  California  until '  April,  1886,  when 
the  defendant  went  to  Alaska,  where  he  has: 
since  resided.  No  children  were  bom  of  the 
marriage..  In  ^^cb,  ]^04(:  tha  defendant 
Hansel  Harrison  Hicks  brought  an  action 
fW  divorce  against  the  plalfatltf  ih  the  dhlt- 
ed  States  District  Court  for  Alaska,  Third 

tMvi'ston,  and  on  May  2,  1000,  ptocured  In: 
that  cQort  a  decree  of  direreet<  ^hlch,  after: 
reciting  that  the  defendant  (plaintiff  here]' 
"was  duly  served  wia  summons  by  publica- 
tion, as  required  by  law,"  decreed  as  fol- 
lows: "Wherefore  It  la  here  ordered,  adjudg- 
ed' and  decreed  that  the  marriage  between 
^iie  plaintiff,   Hansel    Harrison   Hicks,   and- 

;  the  said  defendant,  Maggie  fiCkka,  in  diasolv- 


ed;  add  the  same  1«  hwehy  -  dlaaolvad,  and 
the>ald  pa>H:ieB  areand  each  of  them  la 
treed  and  absolutely  released  from  tlie  bonds 
of  matrimony  and  all  the  obligations  there- 
of." Some  time  In  1906  the  defendant  Hlcka 
married  Ida  Allen,  his  correspondent  herein. 
On  September  21, 1911,  the  plaintiff  (reqpond- 
.ent'her^  brotight  this  aetion  1ft  the  superior 
court  of  King  county  to  procure  a  decree  ot 
dl«x>roe  Crem  the  defendant  Hansel  Harrison 
Hleks,  pn  the  ground  of  desertion:  end  Infi- 
delity, nanOng  ^the  atfte*  defeadant  as  oq- 
respqndent.  Both  defendants  were  served 
personally  with  summons  In  King  county, 
in  ^is  action  the.  p^intlll  sought  to  pro- 
cnre  a  division  of  property,  and  also  to  hare 
canceled  and  annnlled  the  Alaska  decree, 
npon  tb^  gronnd  that  it  was  entered  without 
jurisdiction  over  the;  plaintiff  herein,  in  that 
the  summons  was  published  upon  a  false 
and  fraudulent  a^davit,  and  that  the  pub- 
lication of  summons  in  the  Alaska  action 
an4  the  decree  founded  thereon  were  void. 
The  compUint  alleged  that  when  he  deserted 
the  plain tllJC  tibe  defendant  took  with  him 
$1,100,  all  of  which  was  community  proper- 
ty, and  $000  of  which  was  earned  by  plain- 
tiff's labor,  and  that  with  this  money  as  a 
iapltBl  he  has  since  accumulated  a  large 
-amount  of  property,  and  has  conveyed  a 
large  pert  Of.  such  property  to  the  core- 
spondent The.  answer  denied  the  principal 
allegatlbns  of  the  complaint,  and  set  up  as 
affirmative  defensM  estoppel  of  the  plaintiff 
by  her  laches'  to  (jiiestlon  the  Alaska  decree, 
and  that  any 'attack  upon  that  decree  for 
fraud  wasT  bjitrdd  by  the  statute  of  limita- 
tions. A  trial  wiftis  had  to  the  court,  which 
foun^'fact^  Bubstantisiily  as  set  Out  In  the 
complaint,  and  entered  a  decree  declaring 
nctll  and  void  the'  Alaska  decree,  and  dis- 
solving the  marriage  tie  between  the  plain- 
tiff and  the  defendant  Hansel  Harrison 
Hicks,  and  atnirding  the  plaintiff  Jndgment 
fbr  $2,600  for  maintenance  and  support  and 
$2510  as  an  attorney'^  fee.  The  defendants 
have  ai<pe«led. 

[1]  The  appellants  contend  that  the  trW 
court  erred 'tai' declaring  the  Alaska  decree 
void.  This  contention  mttst  he  sustained 
The  miJitn  purpose  of  this  action  was  to  ob- 
tain a  decree  Of  divorce  ind  a  division  of 
commnhlty  property,  not  simply  to  annul 
the  Alaefca  decree.  The  anniilltng  of  that 
decree 'Was  a 'mere  Incident 'to  tjie  primary 
purpose  of  thlA  action.  TbU  action  Is  tbere- 
fore  a  collateral  attack  upon  that  decree^ 
1  Black  06  Jttdgmenbi  (Sd  Ed)  |  2S2 ;  Fegr- 
ton  y.  Feytoui  28  Wash.  2T8-300,  68  Paa  VST. 

tn  Tliat  decree  Vraa  vaUd  vpoa  its  faca 
It  Was  entered  by  a  court  of  general  J«ri»- 
dUition;  The  subject-matter  was  within  Its 
jniladictlon.' .  nie  omnplalnt  in  thia  aetloB 
alleges  ttiat  ia  the  Alaska  ault  an  affidavit 
stated  that  the  place  of  residence  of  the 
pUlntiff  here  (defendant  there)  was  iin> 
known,  and  that  her  last  known  place  of 
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residence  was  San  Diego,  Cal.  No  Irregular- 
ity in  tiie  affidavit  is  claimed.  It  is  attacked 
solely' a:s, being  false — a  matter  which  could 
only  be  e'staUllshed  by  evidence  outside  of 
the  Alaska  record.  The  proof  of  the  publica- 
tion of  summons  Bpx)earing  in '  ttiat  record 
is  regular.  The  decree  recites  that  the  de- 
fendant was  served  by  publication,  as  requir- 
ed by  law.  This  adjudication  of  valid  serv- 
ice is  as  conclusive  as  that  upon  any  other 
question  to  the  case  as  against  collateral 
attack.  Peyton  v.  Peyton,  28  Wash.  278-298, 
68  Pae.  757. 

'  It]  Aa  did  the  plaintitf  iv  the  Peyton  Case, 
the  respondent  here,  seeks' to  ^void  the  for-, 
mer  decree,  as  having  been  obtained  l^y 
fraud.  .  The  following  language  there  quoted 
with  approval  is  equally  applicable  liejre; 
"Fraud  in  procuring  a  judgment  cannot  be 
shown  by  Uie  parties  to.  such,  Judgment  in 
any  collatier^^  proceeding.'*  1  Freeman  on 
judgments  (4th.  kd-')  {  132.  it  follows  that 
the  court  erred  in  .admitting  evidence  of 
mattery,  outside  ot  tlie  record  of  the  Alaska 
suit  to  impeach  the  decree,  and  in  i)olding 
that  decree  void;  and  also  erred  in  grant- 
ing the  decree  of  divorce  in  this  action.  .The! 
principloB  announced  1^  the  Peyton  Case  are 
conclusive  on  these  .points.      , 

[4]  But  it  doea  not  follow  that  the  re- 
spondent was  entitled  to  no  relief.  l!he 
Alaska  decree  made  no  disposition  of  prop- 
erty, and  contained  no  reference  to  the  prop- 
erty rights  of  the  itartles.  It  was  confined 
to  A  distohitioa  of  thrnwiTiage  ti«  Tfte 
comidiitait  in  tbia  action  set  ap;fiEK!ta:«liich, 
If  established  by  competent  evidence,  would 
en)i1je  the  respondent  to  a  dlvipion.  of  the 
property  acquired  as  community  property  by 
tbe  appellant  prior  to  bis,  obtaining  Uie  Ajla»- 
ka  divosce,  or,  in  liea  thereof,  some  provi- 
sion for  itaaintenance.  That  was  a-  part  of 
the  relief  sought  In  thi^  a<ition.  A  dlssolli- 
tio&  of  the  community  b^  a  decree  of  di- 
vorce, which  makes  no  mention  ot  th»  prop- 
erty, does  not  divest  the  titl^.  The  com- 
munity beiog  termtoat^,  the  coqimunity 
property  becomes  common  property. '  Of  ne- 
cessity, the  title  tests  in  the  membeM  of  the 
former  .-community  as  tenants  In  common. 
Ambrose  t.  Moore,  46  Wash.  463,  90  Pac. 
688,  11  L.  R.  A.  (N.  S.)  103. 

[•]  The  statute  of  Uidltations  has  no  ap- 
plication to  tttis  phase  of  the  case.  During 
the  coverture,  the  husband  ..was  entitled  to 
the  possession  of  the  comnlunlty  proi>erty, 
which  he  held.  In  a  sense,  as  trustee  for 
the  community.  When  by  the  dissolution  of 
the  marriage  the  community  property  be- 
came property  held  in  common,  the  posses-' 
Sion  of  one  was  the  possession  of  both.  The 
divorce  decree,  which  made  no  mention  of 
property,  was  no  assertion  of  an  adverse 
claim  upon  the  appellant's  part.  It  was  .no 
such  notice  of  an  adverse  holding  or'  cl&lm 
on  his  part  as  Would  set  the  statute  in  mo- 


tion as  against  the  respondent  She  is  still 
entitled  to  an  equitable  accounting. 

The  trial  court  aWarded  to  the  respondent 
$2,500  for  maintenance  and  support;  but,' 
InastQuCh  as  the  cause  was  tried  upon  an 
erroneous  theory,  and  that  award  was  made 
as  ancillary  to  a  decree  of  divorce,  we  can- 
not sajr  that;  liad  the  Inquiry  been  confined 
to  the  issue  of  a  division  of  the  property  oft 
provision  for  .maitatenance,  the  same  result 
would  hdv^'  been  reached. 

The  Judgment  Is  therefore  reversed,  ahd' 
the  cause  remanded  for  a  new  trial,  with 
direction  Id  permit  the  parties  to  so  frame 
the  pleadings  as  to  present  and  try  out  this 
issue,  and  upon  the  evidence  to  make  such  a 
division  of  propeVty  or  provision  for  malnte-' 
nanc^  as  the  eqnltlet^  of  the  case  mAy  war- 
rant.'   ■  ■■         ■  '  ■•."..•  .:        ' 

FtTLLERTON;  MOUNT;  and  "MORHIB; 
JJ.,'  concur.       •      ''       • 


J  DRBW  ».  BODFFLBUB..    ,   • 

(Supreme  Court  of  WasHrigtonl'  Aug.  21,  ' ' 
■    T.       •  •  :  ifliB.)'        ..  ••      ■■■    ■•.,' 

•<  •■      '■■      ■,     '     .      ■-,{....       .    .  , 

1.  DMDS    (i   71*)— EXH^JUTIOW— PURKSS. 

Where,  pribr  to  the  execution  ol  a  deed, 
complainant  took  SdVicc  of  connsel,  arid  was 
advised  by  kini  not  to  inak^  tU  settlement  of. 
wUck  tlie,d<e4  tormed  part,,  she.  i^as  nqtentir 
tlpdto  have  the  same  set.  aside  for  duress,  be- 
cause'she 'feared' foreclosure  of  "'a  mortgage' 
might'  cause  her  to^  lose  hef  home,' 'and  that 
injury  aiigbt  ftesnlt  tkerefeDin<4o'  ker  daoghMr.. 
who  >ra«  then. MU. bat  vhq.wai^' a  mature  wo-, 
iman  tnth  a  family,  of  her  own,  and  cottld  haVe 
been  made' to 'onderstaM  (bbjiituatfon' without 

danger  to  hersUf.  '      -    -    >i   - ,  . 

[Bd.  Note,— For  «tiier.CMest-se«iJ)«cila,'  Gent^- 
Digf  ^  18?-Jl^;   Sep.  Dig.  |  7i*r^  ... 

2.  Coiopsouisi' ,AXD  BtfcaMaaaiT  (|.  19*>->- 

AVOIDANC'B— RrrUBN  or  ConSIDKBATJOIf. 
A  party  to  a  settlement  cannot  avoid  t'he' 
same'dn  the  gi'Oti&d  'of  duress,  where  he  does 
not  offer  to  returff'^tfae '  benefits' rcceiTed  from- 
tlte,  sattlemeat .'  :  .  . 

[Ed,  Note.— Ffir  other'  cases,  aea.  C!oB)promi«e, 
and  Settlement,  Cept  Dig^  ||  75-82:  .pec.  Dig.. 

3.  ACKNOWLEDOMENT    (f    62*)— Il^^ACHMXNT 

-^Evidence.  ■    .        i 

'Where  complainant  went  before  a  notary' 
to '  acknowledge'  a  deed,  and  there  ,wajs  evi- 
dence .that'  she  actually  did  acknowledge  it., 
such  proof  outweighed  her  mere  denial  that 
she  acknowledged  it  and  her  claim  that  the 
officer's  certificate  to  that  effect  was  false. ' 

[Eld.  Ndte.— For  other '  caBes,.  see  Aokaowlt' 
edgment,  Cent.  I>ig...H  34S-347;  Dec  Dig.  i 
62.*1 

Department  2.  Appeal  from  Superior  Court, 
Spokane  County;   J.  D.  Hlnkle,  Judge. 

Action  by  Hannah  M.  Drew  againHt  EL  P. 
Boufilenr  to  set  aside  a  deed.  DeoreiB  Cor 
defendatnt,  and  complainant  a'ppcals.  •At-. 
flnned. 

L.  H.  Prather,  for  appellant  John  C. 
Elebeir,  of  Spokane,  for  respondent 
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PER  CURIAM.  The  appellant  brought 
this  action  against  the  respondent  to  pro- 
cure the  .cancellation,  on  the  groynd  of  .want 
of  cpu^ideratlon,  dur^s,  ,and  fraud,  of  a 
quitclaim  deed  exe^ utj^d  by  herself  to  the  re- 
spondent. From  the  record  It  appears  that 
one  benjamin  F.,  Smith  died,  leaving  a  tract 
of  laud,  one-half  «f  whicli  he  devised  tp  the 
appellant,  and  ^>ne-haU  to  certain  other  par- 
ties. The  estate  was  Indebted  in.  a  consid- 
erable'sum,  and  to  pay  the  same  the  land 
was  sold  by  the  executor  named  In  the  will 
at  public  sale.  The  respondent  became  the 
purchaser  at  the  sale,  paying  for  the  land 
the  amount  of  the  qbilg^tious,  against' the 
estate,  some  $700,  taking  the  titles  thereto 
in  his  ownnawe.  The  pii^ha^  was  qiade 
pursuant  to  a  written  agreement  between 
the  appellant  and  respondent,  Uie  precise 
tertus  of* -which  are  in  dispute;  the  writing 
itself  having  been  lost  while  in  the  posses-, 
sion  of  the  respondent.  The  respondent's 
version  of  the  agreement  is  that  he  under- 
took to  purchase  the  land  at  the  executor's 
sale  for  a- 'sum  sufficient  to  pay  the  obliga- 
tions against  the  estate,  make  an  advance- 
ment to  the'appellant  sufficient  to  clear  a 
mortgage  on  her  home  place,  and,  after  these 
sums  had  been  repaid  to  him,  to  divide  the 
land  evenly  with  the  appellant  The  appel- 
lant, on  the  other  hand,  contends  that  the  re- 
spondent agreed  to  pay  $1)000  tor  a  half  in- 
terest In  the  land,  the  mone^  to  be  UsM  In 
payment  of  the  debts  of  the  estate  and  cer- 
tain liens,  consisting  of  a^mortgage  aad  tax-* 
es,  then  oh  "thri; 'flppetlaht's  .hotae  property, 
and  th^t  .sh^  yf^a  to  l^ive,  in  addition  to  the 
money  necessary  to  pay  the  liens,  an  undi- 
vided half  Interest  tn  the  property,- free  from. 
Incumbrances.'  *rhe  prfecise  terms  of  ttie 
agrt'CJrient  bfelng  in  dtspilte,  the  paftfes  set-^" 
tied  their  difficulty  by  a  new  agreement. 
The  appellant  gave  to  tJhe  respondent  a  quit- 
claim deed  for-  hec  interest  in  the  land  pur- 
chased from  the  estate,  and  he  tn  turn  proi- 
cured  for  hei?  a  cancellitloh  of  the  mortgage 
against  lier  hoteiestead,  and  gave  her  acquit-, 
tances  for  certain  moneys  he  had  advanced 
to  her  In  the  payment  of  taxes  and  for  her 
personal  use. 

[1,2]  It  is  this  quitclaim  deed  that  the 
appellant  sought  to  set  aside  in  this  action. 
The  duress  and  fraud  alleged  Is  the  taking 
advantage  of  the  necessities  of  the  appellant, 
thus  compelling  her  to  enter  into  the  agree- 
ment of  settlement.  She  alleges  and  testi- 
fied at  the  trial  that  the  respondent  threat- 
ened to  foreclose  the  mortgage  on  her  home, 
unless  she  acceded  to  his  terms  of  settle- 
ment; ttiat  she  bad  A  sick'  daughter  living 
with  ber;  and  that  this  threat  so  far  dis- 
turbed the  daughter's  peace  of  mind  as  to 
render  her  condition  dangerous,  compelling 
the  appellant  to  comply  with, the  r^uest,  in 
order  to  save  the  daughter's  life.  But  the 
evidence  does  not  justify  this  claim.    It  was 


shown  that  she  took  the  advice  of  counsel 
Just  prior  to  making  the  settlement,  and  was 
advised  by  him  not  to  enter  Into  it,  as  her 
contentions, .  if  they  could  be  proven,  would 
prevent  a  foreclosure  of  the  mortgage,  and 
she  stood  in  no  danger  of  losing  her  home 
by  reason  thereof.  It  was  shown  also  that 
the  daughter  was  a  mature  woman  with  a 
family  of  her  own,  capable  of  being  made 
to  understand  that  no  danger  lay  In  a  fore- 
closure suit  if  the  appellant's  version  of  the 
contract  was  correct  '  Moreover, .  the  appel- 
lant ^as .  accepted  the  benefits  accruing  to 
her  from  the  settlement,  nb  part  of  which 
has  she  oflTered  to  return.  . 

[3]  The  ap^Ilant  next  insists  that  she  did. 
not  in  fact  acknowledge  the  quitclaim  deed, 
And  that  the  officer's  certificate  thereon  to 
that  effect  is  false.  But  this  cliilm  Is  also 
without  merit  She  bases  her '  charge  of 
want  of  acknowledgment  on  (:he'  assertion 
that  she  refhsed  to  state  to  the  notary  tak- 
ing the  same  that  she  ^ecuted  the  deed 
freely  and  voluntarily  for  the  uses  and  pur- 
poses therein  mentioned.  But  aside  from 
the  fact  that  she  went  before  the  notary  for 
the  purpose  of  ackhowlildging  it,  there  is  evi- 
dence that  she  actually  'did  acknowledge  it, 
sufficient  to  outweigh  'her  denlaL 

The  Judgment  is  affirmed. 


ORE.\T'  NORTHKRN   RT'.'  CO.  .y.   PDBLIO 

8BRVICE  COMMISSION  OT  WASH- 

INfiTON  etal. 

21, 


Aug. 


(Sup'^me  Coiitt  t>f  "Wasbingtott. 
'  1012.) 

RATUtOADS  (J  ©•)  —  REOtTLAinoN  —  OSD^KB  Ol- 

Public  Sbbvice  Commissionkhs— -Hivhw. 
Where  a  cailread,  ordered  by  the  public 
ck^rvice  commissioii  to  construct  a  spur  track 
'to  one's 'warehouse,  at  bis  expense,  did  not  ap- 
peal Aetefrotn,  or  tipply  for  suspension  there- 
of, which  the  superior  court  is  authorized,  by 
'Public  Service  Commission  Act  fLsiws  1911,  c. 
117)  {  87.  to  grant,  In  its  discretion,  pendente 
lite,  but  did  the  construction  at  the  individual's 
expense.  It  may  not  have  review  of  the  proceed- 
ings, with  the  ^ault,  in  case  of  leversal,  of 
rendering  the  physical  connection  worthless, 
though  tte  ordir  contemplates  the  fntnre  main- 
tenance''of  the  Connection,  with  switching  ac- 
commodations. 

[Ed.  Notft-^For  other  eases,  see  Railroads, 
Cent  Dig.  SS  13-10;  Dec.  Dig.  t  8-*] 

Department  .1.  Appeal  from  Superior 
Court  Spok;ane  County ;  J.  Stanley  Webster, 
Judge. 

Writ  of  review  by  the  Great  Northern 
Railway  Company  agninst  the  Public  Serv- 
ice Commission  of  Washington  and  another. 
Writ  quashed  and  action  dismissed,  and  the 
railway  company  appeals.    Affirmed. 

F.  V.  Brown  and  F.  G.  Dorety,  for  appel- 
lant Merrill,  Oswald  &  Merrill,  of  Spo- 
kane, for  respondents. 
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GOSB,  3.  This  is  «n  ap'pea)^  rtoni  an  or- 
der quasblni?  a  writ  Hi  rerletf  and  dismissing 
the  action!  The  history  of  the  case  Is  as 
follows:  On  July  13,  1911,  the  respondent 
Mohler  Union  Warehouse  Company,  A  cor- 
poration, hereafter  '  called  the  respohdent, 
filed  a  complaint  with  the  public  service 
commission,  alleging  that  It  was'  opteratlng 
a  grain  warehouse  at  the  town  of  Mohler, 
In  this  state,  at  a  point'  adjacent  to  the  blV- 
pellanfs  right  Of  way,  and  that  the  appMiaht 
refused  t6  run  a  spur  track  to  Its  warehouse 
and  to  give  it  shipping  facilities,  and  prayed 
that  citation  issue  and  that  a  hearing  be 
had.  On  July  25tti,  pursuant  to  ndtlife,  a 
heaiiiig  was  had  before  a  member  of  the  pub- 
lic service  Commission.  On  August  28th 
the  commission  filed  Its  findings.  '  On  Sep- 
tember 9th  an  order  was  entered  by  the  Coffl- 
mtsslon,  requiring  the  at»pel!ant  to'  make 
the  necessary  survey  and  set  the  stakes  for 
a  spur  track  frofn  Its  main  line  to  the  re-' 
spondeiif's  warehouse,  requiring  the  respond- 
ent to  do  the  necessary  grading  under  the  di- 
rection of  the  appellant's  ehgineer,  and  re- 
quiring it  to  execute  a  bond  in  the  sum  of 
S2,000,  conditioned  that  upon  the  construc- 
tion of  the  track  it  would  pay  to  the  appel- 
lant the  sum  of  $1,556,  the  agreed  cost  of  the 
improvepient.  It  was  furthe*  ordered  that 
the  appellant,  within  10  days  after  it  receiv- 
ed notice  that  the  grading  had  been  'com- 
pleted', should  proceed  to  construct  the  Spur 
track,  and  that  It  sliould  complete  it  within 
5 '  days  thereafter.  The  order  fiirther  pro- 
vided that,  within  20  diiys. after  the  comple- 
tion of  the"  spur  track,  t^  respondent  sliould 
pay  to  appellant  the  sttin  "of  $1,5!J6,  and  that 
upon  such  payment' the' boild  should  be  can- 
celed. By  agreeihemt  of  the  pftttieff,  4  cer- 
tlfled  dhecl:  for  that  amount  Wtljf  accepted, 
laud  Is  stil.  heW  by  the  appelltint,  In  lieu  of 
the  bohd.  It  Is  admitted  that;  within  the 
tltue  limited  by  the  order,  the  appellant  con- 
structed the  sinir  track,  connected  It  with 
its  main  track,  and  proceeded  to  furnish 
switching  service  to  the  respondent.  ■'There- 
after and  on  October  5th  the  appellant  ap- 
plied for  and  Was  granted  a  writ  'of  review 
by  the  superior  court  of  Spokane  ctfonty. 
Upon  the  facts  stated  upon  the  motion  of  the 
respondent,  the  writ  was  quashed  and  the 
action  dismissed. 

The  appellant  contends  that  It  was  error 
to  dismiss  the  case,  because  the  order  of  the 
court  tequires  the  i)erformance  of  services 
npon  the  part  of  the  appellant  of  a  continu- 
ing and  permanent  nature.  In  support  of 
this  view,  it  cites  the  following  cases :  South- 
em  Pacific  Terminal  Co.  v.  Interstate  Com- 
merce Commission,  219  U.  S.  498,  31  Sup.  Ct. 
279,  55  L.  Ed.  310;  United  States  v.  Trans- 
Missouri  Freight  Association,  166  U.  S.  290, 
17  Sup.  Ct.  540,  41 1*  Ed!  1007;  Boise  Chy 
tn.  &  Land  Co.  v.  Clark,  131- Fed.  415,  65 
CCA.  399;   State  v.  Moore,  23  Wash.  276, 


62  Pttc  7te;  CoWnJonwealth  ▼.  HaU;  8  Pie*:. 
(Mass.)  440.    The  Southern  Pacific  Terminal 
Case  wa!s  a  suit  to  enijoih  an  order  of  the- 
Interstatb  Ctommferoe  Ooflnnlssfon  requiring' 
the  appellant  to  delist',  on  or  before  a  fixed 
date  and  for  a  flked  period,  from  granting  an- 
undue  preference  to  one  Young,  a  shipper  >ofi 
cotton' seed  product*'   It  was  contended  that 
the  tfppeal  Should  be  atsmissed,  becatise  tbe' 
time  fixed  In  the  oi>Aer  hitd  exiifred,  and  tin'. 
case  was  moot.    The  nfotlon  wm  denied,  ea- 
th^  gtoiind  that  the  erdetf  Orfgbtbe  the  basis 
of  further  proceeeMgi^  and  that  the  ques- 
tions 'Involved  iia  the  'Orders  were  "usually  • 
continuing.    In  tbe  Ftel);ht  Association  CM^ 
some  of  the  defSendants  had  entered  iiito'  a 
traflb' agreement  under  the  name  of  fTrans* 
Mbsouvl  Speight  Amofciatlen."    The  defend-^ 
ants  ask«d  that  the  appeat  bs  dismissed,  on 
the  ground  Uiat  thci  asMscIatioa  had  been  dls-> 
solved 'by  aT0t»'of  Its  members' 'after  the  en-' 
try  of' the  Judgment;'  In  denying  the  mottbn't' 
the  court  observed  that  the  (AJect  of  the  ap-' 
peel  was  twofold,  vis.,  the  dissolution  of  tliA 
association  and  the  restralndng  of  the  defend- 
ants from  continuing  in  a  IHEe  combinations 
It  was  said  that  the  mera'  dHisolutlon  of  thr- 
association  was  not  the  most  Important  ot- 
Ject  of  the  litigation,  but  that  "the  Jndgmenv 
of  thei  court  is  sought  tipon  tbe  question-  of' 
tbe  legality  of  the  agreement 'ttsoif,  fogp-the 
cartylttg  otit  of  which  tUe-'dissMtntldn  was 
formed,  and,  if  such  agreement  be  d^lared 
to  be  IUi«i^,  the-  cottrt  fa  asUsd;'  not  only  to 
dissolve  the  association  named  In  the  bill, 
btt/'fa'at  lUi*  defendairts  sheutd'  be  ei^KM^ed 
for  the  future."  .    •  .  M         .  '/ 

In  the  Boise  City  Case  there  was  a  mo-> 
tloa  to  dismiss  the  appeal,  on  the  ground 
that  the  period  for  which  the  water  rate 
was  fixed  had  expired.- '  This  was  denied,  on 
the' grounds:  (1)  Because  the  tates,  oifce 
fixed,  continue  In  foi^ee  tahtU  changed  as  pro- 
vided' bif  law)  and  (2)  bachuae  of  the  DV»i 
priety  of  deciding  some '  questions  of  la'vr 
whlch  might  serve  to  guide  tbe  municipal 
body  when.. again  called  i^poa  to  act  in'ttte, 
matter.  In  the  Moore  Case  tt  was  observed 
that  the  object  of  the  Utl^tlon,  viz.,  the  cer- 
tlficatioa  of  the  nomination  of  the  relator, 
could  still  be  carried  out  In  tbe  Hall  Case 
it  was  held  that  an  Involonthry  payment  of 
an  award  of  damages  in  asi  eminent  domain 
proceeding  by  a  corporation,  so  that  It  could 
enter  upon  tbe  land,  and  save  its  franchise, 
was  not  a  ground  for  quashing  a  writ  of-  cer- 
tlorarL 

The  public  service  commission  act  (IawB' 
1911,  p.  597,  {  87)  provides  that  the  superior 
court,  "Im  its  discretlMi,  qjayrestrals  or  sns- 
pend"  In  w^ole  or  in  part  •  tbe  operation  of 
the  commissioners'  order  pendente  lite.  The 
appellant  did  not  apply,  for  a  suspension  of 
the  order.  It  is  plain  that  t^  discretion- 
here  vested  in  the  superior  court  is  not, an 
arbitrary  discretion,   but  a  sound  Judicial . 
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dliwretlon;  to  be  exerdsed  aa  the  jQsthie  of 
the  particular  case' demands.  The  appellant 
chose  to  comply  with  the  order,  and  to  make 
the  physical,  improvement  at  the  expense  of 
the  respondent  If  It  were  now  permitted  to 
review  the  proceedings  qf .  the  iiomimlBsloa 
and  to  reverse  .the  order,  the  physical  con- 
nection which  the  respondent  has  paid  for 
would  be  rendered. valaeless.  It  has  not  ap- 
pealed  from  the  order,  and  no  reason  is  sug- 
gested, and  none  -OQcurs  to  the  court,  wiiy 
It  Is  not  boand  by  U.:  iThe  argument  made, 
that  the  order  Is  in  Its  nature  a  continuing 
one.  Is  measurably  true.  Ttaere  Is  no  doubt 
that  It  contemplates  both  a  physical  connec- 
tion between  the; main  line  of  the  appellant's 
road  and  the  reepondentt)  warehouse  and  the 
fatnre  maintenance '  thereof ,  togettiet .  wlth^ 
switching,  acconunodations.  This,  however, 
canaaot  overcome  fthe  effect  of  the  other  acts 
mentioned.  We  think,  in  view  of  the  fact 
that  the  spue  track  baa  been  run  out  at  the 
expense  of  the  respondeDt,'  and  that  no  ap- 
plication .was  made  for  an  order  of  superse- 
deas, the  appellant  Is  precluded  from  ocntln- 
uing  the  Utlgatinn.'. 

While  the  case  at  bar  has. some  features 
analogous  to  the  questions  involved  In  the 
Southern  Padflc  Terminal  Case  and  the 
Boise.  City.  Caae,  we  are  of.  the  opinion ,  that 
this  I  aippllcation  of  the  ..principles  there  an- 
nounced: would  bo'ft  flagrant  Injustice  to  the 
respondent.  -•  ,■;:,:• 
'  The  Judgment  ia  thepafore  afflnaeA.    -. 

MORHIS,  PAEKER.  CBOW,  sad  iOBAB- 
WICK,  JJ.,  concur.  .1  ;    -m: 


,,  STATE  V.  HAMILTON.     . 
(Sapwne  iConrt  of  Washington.  -  Aug.  20, 

Imncnam  AiiD<  IiratoBiiAnow  (|  189*>Mi}oR- 
yicnoN.or  IiBSSEB.QrEENaEi.'  ., 

tinder.  Rem.  &  BaL  Code,  SS  24J3-2415, 
which  di^lnguiah  kssanlts  in  the  first  and  sec- 
ond de^t<«9  frdAi  tliat  in'  the  ttiitd  de^rte, 
which,  is  defined  to  be  anassaulty  or  assault  and 
batteryi  not  amoantin^;  to  sBsat^lt  ia.the.  first 
or  second  degrees,  which  involve  felonious  in- 
tent, a'  conviction  oK  assault  in  the  third  de- 
gree can  be  had  vhde»'an*infonnatlon  charging 
an.  assault  apon>a  djtregqnnt' iwoman  by;  prodnc< 
log  an  unnecessary  aoertion,  resulting  in  her 
death  and  that  6i  her  unborn  child. 

[Ed.'  Kote.— For'  other  cases,  see  Indictment 
and  Information,  Oent  Dig.  ff  682-695 ;  Dec. 
Digo  »a8».*] 

DQ>artment  1.  Appeal  from  Superior 
GOttMi,  Watla  Waila'GOunty;  Thos.  H.  Brents, 
Jttdg«.'''       •!'■■■■ 

'John'  A.  Hamilton  was  convletJed  of  as- 
sault' In  the'  tiilird  di^gKee;  and  he  appeals. 
Affirmed.  1  i  ,.    .    . 

'biinphiy,  Evans  &  Garrecht  for  appellant 
Everett  J,  Smith,  of  Walla  Walla,  for  the 
State.  ■' 


PABKEB,  J.  The  plalntlfF;  was  charged 
by  information  filed  in  the  superior  court  for 
Walla  Walla  county  with  the  crime  of  .man- 
slaughter, as  follawsi  "On  the  26th  day  of 
August,  1011,  at  and  within  the  county 
aforesaid,  in  and  upon  one  Delia  Reams,  then 
and  there  being,  the  said  John  A.  Hamilton 
and  Alice  J.  Prather  did  commit  an  assault,, 
she,  the  said  Delia  Reams,  being  then  and 
there  a  woman  pregnant  with  a  quick  child,, 
and  upon  her,  the  said  Delia  Beams,  did 
then .  and  there  use  and  employ,  and  caused 
to  be  used  and  employed,  certain  Instruments 
and  other  means,  the  names,  kinds,  and  de- 
scriptions of  wbldi  are  to  this  informant  un- 
known, with,  Intent  then  and  there  to  cause 
the  miscarr^e  of.  her,  the  said  Delia  Reams, 
so  pregnant  as  aforesaid,  such  miscarriage 
not  being  then  and  there  necessary  to  pre- 
serya.the  life  «(,  her,  the  said  Delia  Reams, 
and,  with, the  instruments  and  other  means 
by.  them,  the  aald  ^ohn  A-.  Hamilton  and 
Alice  J.  Pratheii  so  used  and  employed  with 
the  Intent  aforesaid,  did  then .  and  there  in- 
flict upon  her,  the,  said  Delia  Reams,  and  up- 
on the  said  quick  child  of  which  ahe  was 
then  and  there  pregnant  as  aforesaid,  divers 
wounds,,  punctures,  and  other  niortal  Inju- 
ries, and  did,  tlien  and  there  and  thereby  pro- 
duce, the,d^ath  of  her,  the  said  Delia  ResjjQS,, 
and  of  the  said  quick  child,  and  did  then 
and  ,  there,  and  thereby  commit  the  said 
crime  of  manslaughter."  Upon  the.  trial  the 
Jury  found,  the  def«idant.  Hamilton,  guilty 
of  assault  in  O^  third  degree.  Thereupon 
the  court  i^djudge4  that  he  pa;f  a  fine  of 
^60  an^  costs  o|  prosecution, ..  Frqna  this 
Judgm^t,  h^  ^s.  appealed,     , 

7he.  principal  and  only  contention  made  by 
coimsel  for  appellant,.  whi(;ik  we  deem  neces- 
sary to  no.ttc9,  As  that  a  conviction  cannot 
be.  lawfully,  had  for  assault  in  the  third  de- 
gree ,under  this  Information^  because  such 
Clime  is  not  injcluded  within  the  crime  of 
manslaughter  as  therein  charged.  The  ques- 
tion then  Ip  reduced  to  this:  Does  the  lan- 
guage of  this  information  cbarge  the  crime 
of  assault  in  the  third  degree,  aa  well  as  the 
crime  ff-.pianslaugliter?  It,  of  course,  can- 
not he.  ^seriously  contended  but  that  such  a 
crime  n^ay  be  Included  in  the  crime  of  man- 
s]a.nght^-  Under  the  ne^  Criminal  Code  of 
1909,  there  is  no  statutory  definition  of  the 
crime,  of  assault,  ,nor  of  assault  and  battery, 
which ,  constitutes  the  misdemeanor  of  as- 
sault in  the  third  degree.  Assaults  in  the 
first'  ^nd  .second  degrees  are  distinguished 
from  assault  1^  the  third  degree,  in  that  the 
former  are  committed .  with  a  felonious  in- 
tent .  Bern.  &  Bal..  Code,  \\  2413,  2414.  2416. 

The  latter  section  defines  assault  in  the 
thilr^.  degree  as  follows:  "Every  person  who 
shall  oonunlt  an  assault  or.an  assault  or  bat- 
tery' not  amQuutlng,  to  assault  in  either  the 
first  or  second  degrees,  shall  be  guilty  of  as- 
sault in  the  third  degree,  and  shall  be  pun- 
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Isbed  as  for  a  gW>te  mtsdemeandr."  Since 
the  meaning  of  tbe  words  "nnaanlt"  nnd  "as- 
sault and  battery''  rire  not  defiiied'by  Stat- 
ute, we  must  resort  to  tbelr  common-law 
meaning.  Now,  tbe  antborltles'seem  to  be 
nnlform  In  holding  that  In  charging' asAanlt 
or  assault  and  batteryj  When  those  words 
are  used  only  in  their  common-law  meaning, 
an  Indictmebt  <kr  Information  need  not  set 
out  the  particular  (icts  of '  violence  which 
constituted  the  assault,  or  asisault  ^nd  bat- 
tery. Bishop's  Directions  and  Forms  (2d 
Ed.)  (  201;  1  McClain  on  Crtmliii^l  Iaw,  I 
252.  ■;     •      ■'• 

"•  The  argument  of  counisel  for'  aiiiienant 
se^ms  to  proceed  upon  the,  tbebry'  that  this 
'information  Is  defective  as  Charging  assault^ 
or  assault  and  battery,  in  that  it  falls,  to 
suflaciently  charge  the  f acts,. other  tta^n  Ibe 
mere  facts  of  assault  and  assault  and  bat- 
tery, which,  it  Is  argued,  are  mere  conclu- 
sions. Assuming  that  thesis  general  facts 
only  are  charged,  the  only  decision'  of  this 
court  which  may  seem  to  support  this  view 
is  that  in  the  case  of  State  y.  Heath, .  57 
Wash.  246,  106  Fac.  756.,  But  an  examina- 
tion of  that  decision  wlU  show  that  the  court 
,was  dealing  with  tbie  old  statute  defining  as- 
sault and  assault  and  ^attery.  .  Section  2746, 
Rem.  &  Bal.  Code;  Bal.  Code,  |  7055.  T}iat 
statute,  however,  was  expressly  repealed  by 
the  new  Criminal  Code  {Jmws  of  19Q9,  p.  906), 
when  sections  24'l3,  2414,  and  24l5  were  en- 
acted leaving  the. words  "assault"  and  "as- 
sault and  battery"  without  any  statutory  defi- 
nition. .  Judge  FuUerton's  dissenting  opinion 
in  that  case  would,  no  doubt,  have '  been 
adopted  as  the  views  of  the  majority,  had 
there  been  no  statutory  definition  of  .the 
crime  of  assault  undet  tbe  old,  law,  t^^ 
under  consideration.  .  The  .fiuthorlties  col- 
.lected  in  bis  dissenting  opinion  clearly  show 
that  nt  common  law  Jt  l^jouly  pecessary  to 
charge  that  the  de'fendant  did 'make  ap  as- 
sault, etc.,  without  stating  the  acts  o:'.  vio- 
lence, committed;  pud  Itvis  only  be^us&  of; 
the  statutory  definition  of  the  term  under- 
tbe  old  statute  that  it  became  necessary  to. 
charge  more.  This  difference  is  noticed  in 
2  Bishop'^  Dlnectipnii  and  Fgiatna,  {|  204  and 
206,;  and  in  1  McClain., on.  Criminal  Law,  i 
2621  Omitting  from  .this  information  tnat 
portion  w^hlch  has  reference  to  the  death 
'of  Delia  Reams,  It  clearly  satisfies  all  .fe- 
qulrements  of  «  cbai«e  of  assault  and  as- 
sault and  battery.  We  conclude  that  tbe 
information  was  suSIdent  in  that  respect, 
and  that '  a  conviction  thereSinder  for  as- 
sault in  the  third  degree,  as  now  defined  by 
statute,'  can  be  lawfully  had.  Our  decision 
In  State  t.  Copeland,  66  Wash.  24S,  119  Pac. 
eOT,  is  In  harmony  "wltii  thl«  view. 
' '  Some'  contentions  are  made  upon  tbe  In- 
troduction of  evidence;  but  the^  rest  upon 
ttke  »ufllciency  of  the  information  as  charg- 
ing assault  and  assault  and  battery,  and 


therefore  do  not  reijuire  further -dfscnsBidn. 
The  judgment  Is  aflirmed. 

008B,  <CilOW,'  ELLIS,  and  CHADWtCK, 
JJ.,  concur. 


FISHER  ▼.  MAJiSQ  :et  al.  . 

(Supreme  Oonrt  of  WaaMaiiton.    Anir.  21, 
J»13.)  ,. 

1.  HvsBAND  AND  Wii*  (|  254^-<3oionmnt 

PKOFlinr— BXHIFIKHIi 

Where. the  earnings  of  a  wife  belonged  te 
the  community.,  projperty  pucchased  therewith 
was  not  exempt  from  execution  on  a  jadgment 
atainst  the  co'mmnntty,  under  Kern.  &  BaL 
COdet  I  570,  orovidiDgthat  the  wife's  peraonffl 
earnings  sbail  be  exempt  from  attachment  or 
execution  on  a  liability  or  Judgment  ag^nst 
the  husband. 

(Ed.  Note.— F6r  other  cases,  see  Husband 
aad  Wife.  Ceat  Dig.  UStnS&d;  Dec..Dic<  i 
2?i4.»] 

2.  Hubbard  Airn  Wira  <i  260*)— Skpabazb 
Earninqs— CoMMUKiTT  Pbopbbtt.. 

A  husband  and  wife,  while  living  together, 
agreed  that  she  should  run  a  farm  and  re«elvk 
tfie  proceeds  tbenof  as  her  separate  property, 
while  be  should  operate  a  threshing  machiiie 
and  receive  tbe  proceeds  of  that  buaines*  as 
his  separate  property.  Beld  that,  notivith- 
standing  such  agreement,  the  wife's  earaingii 
in  the  operatioo  of  the  farm,  while  living  with 
her  husbsAd,  were  community  property  as  to 
the  community  creditors,  and  liable  to  execiir 
■tion  for  their  debts.  '         ' 

[Ed.  Note.— For  other  eases,  see  Hnsbanj 
and  Wife,  Gent;  Dig-  f  Ml;  Dec.  Dig.  |  258.4^ 

■Department  2.  Appeal  from  Superior 
Court,  Whitman  County;  Thomas  Nelll, 
Judge. 

plalm  and  delivery  by  Margaret  Marsh 
and  others  against  L.  C.  Fisher.  Judgment 
for  plaintiffs,  and  defendant  appeals.  Re- 
versed as  to  Margaret  Marsh,  and  temanded, 
with  directional  to  enter  Judgment  .^gainst 
her  and  tbe  sureties  on  ber^  bond  for  $250. 

Samuel  F^  Weaver,  of  Spragup^  for  ap- 
pellant. '  Jphn  L,  MeXviUe^iof  Sprague,  and 
J.  M.  McCroskey,  of  Colfax,  for  respoadents. 
:/•,.•  -  •  '.  ■  .  ■.  ■  • 
MOUNT,  J.  TbU  Is  an  actioU  under  the 
statute  for  claim  and'  deliveory  of  persdnal 
pcopei^ty  levied  upon'by  the  sheriff  under' ax 
execution,-'  PlaiitfitC  delivered  to  tbeishertC 
aa- afiida-vitt  -  daiming'  certain  bosses  Mvled 
.uponvnand  I  stating  the  value  of  the  iiOrads 
at  frSO.  A  bond  in  the' sum  of  $1,500  was 
also  delivered  to  the  sherifF,  cooditioaed,  as 
requlredf  ibat  tbe  -  dalmants  would  juUce 
good  4bdr  title  te  the  property,  ve  return 
the  property,  or  pay  the  value  to  the  sherUB. 
On  a  trial  ot  tbe  case,  it  appeared  that  L. 
C.  fisher,  in  -the  year  IBll,  reaovered  * 
Jadgment  against  the  community,  -cohsistlBg 
of  MargaiM  Marrii  and  her  budband,  Wes- 
ley. Harsb.  This  Indebtedness  was  incurred 
prior  to  190L  In  <  that  year  Mrs.  Marsh  and 
her  husband  entered  into  an  oral  agseeinent, 
to  the  effect  that  Mr.  Marsh  would,  operata 
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B  tbreshing  machine  and  receive  the  proceeds 
of  such  business  as  his  separate  property; 
that  Mrs.  Marsh  would  run  the  farm  and 
receive  the  proceeds  thereof  as  her  separate 
property.  About  the  same  time  Mrs.  Marsh 
and  her  two  sons  entered  Into  an  agree- 
ment, by  which  they  were  to  run  the  farm 
and  divide  the  proceeds,  one-third  to  each. 
ThereafteH  With  the  proceeds  of  the  farm, 
Mrs.  Marsh  and  her  two  sqns  purchased  the 
five  horses  levied  'upon.  Mr.  Marsh,  the 
husband,  resided  with  his  family  and  did 
chores  around  the  farm  to  pay  for  his  board. 
When  he  did  other  work,  he  was  paid  wages 
therefor.  Mrs.  Marsh  and  her  husband  have 
abided  by  the  contract  ever  since  It  was 
made  as  above  stated.  There  Is  no  claim 
that  Mr.  Fisher,  the  Judgmerit  creditor,  had 
any  notice  of  the  contract  between  the  Judg- 
ment debtors.  The  trial  court  concluded 
that  the  horses  levied  upon  were  the  sep- 
arate property  of  Mrs.  Marsh  and  her  two 
sons,  and  were  not  subject  to  the  communi- 
ty debts  of  Mr.  and  Mrs.  Marsh.  A  Judg- 
ment was  accordingly  entered  In  favor  of 
the  plaintifFs.  Mr.  Fisher,  the  Judgment 
creditor,  has  appealed. 

[1]  It  appears  from  the  record  that  the 
trial  Judee  based  his  conclusion  upon  the 
fact  that  the  wife's  portion  of  the  proceeds 
of  the  farm,  as  conducted  by  herself  and  her 
two  sons,  was  her  personal  earnings,  and 
that  such  earnings,  under  section  670,  Rem. 
A  Bal.  Code,  "shall  be  exempt  from  attadtt- 
ment  and  execution  upon  any  liability  or 
judgment  against  the  husband."  But  this 
property  was  seized  upon  a  Judgment  against 
the  community.  If  the  property  seized  was 
not  the  separate  property  of  the  wife,  bat 
was  common  property,  the  statute  does  not 
exempt  It  from  execution  upon  a  Judgment 
against  the  community.  In  Abbott  v.  Weth- 
erby,  6  Wash.  507,  33  Pac.  1070,  36  Am.  8L 
Rep.  176,  it  was  held  that  the  personal  earn- 
ings of  the  wife  became  separate  property 
only  when  she  is  living  separate  from  her 
husband. 

[2]  It  is  conceded  in  thla  case  that  Mrs. 
Marsh  and  her  husband  were  at  all  times, 
and  still  are,  living  together.  Her  personal 
earnings  were  therefore  community  proper- 
ty, nnlesg  the  agreement,  above  referred  to, 
made  such  earnings  her  separate  property. 
In  Take  v.  Pugb,  13  Wash,  78,  42  Pac.  628, 
62  Am.  St  Rep.  17,  It  was  held  that,  under 
an  agreement  between  the  spouses,  the  per- 
sonal earnings  of  the-  wife  were  her  sepa- 
zate  property;  and  that  such  earnings  were 
aiTested  of  the  >  community  character.  In  so 
far  as  subsequent  creditors  were  concerned. 
That  ease  is  not  controlling  in  this  case,  be- 
cause here  the  anieUant  was  a  creditor  at 
the  time  (he  'agreement  was  made. 

In  Sherlock  v.  Denny,  28  Wash.  170,  68 
Pac.  452,  we  declined  to: extend  the  rule  in 
Take '  ▼.  Pngh  to  Include  a  general  agree- 
iment,  to  the  effect  that  whatever  the  wife 


earned  was  her  own  money.  We  there  -said; 
"But  we  do  not  think  the  rule  should  be 
extended  further."  In  Dobbins  v.  Dexter 
Horton  &  Co.,  Bankers,  62  Wash.  423,  113 
Pac.  1088,  we  followed  the  rule  in  Take  v. 
Pugh ;  but  we  have  not  held  in  any  case 
that  the  spouses  may  agree  that  the  person- 
al earnings  of  the  wife  may  be  held  as  her 
separate  property,  as  against  creditors  ex- 
isting at  the  time  of.  the  agreement,  and 
where  the  parties  continue  to  live  together, 
except  the  case  of  Brookman  v.  State  Ins. 
Co.,  18  Wash.  308,  61  Pac.  395,  where  it 
was  said:  "Unider  our  statute  there  is  no 
question  but  that  Mr&  Hall,  although  a 
married  woman,  had  a  right  to  lease  a  farm 
and  prosecute  the  business  of  farming  In 
her  separate  interests,  and  her  testlmpny  In 
this  case,  if  the  Jury  believed  it  to  be  true, 
would  constitute  this  business  her  separate 
business."  But  that  case  was  expressly  over- 
ruled upon  that  polnf  In  Main  v.  Scholl,  20 
Wash.  201,  64  Pac.  1125,  where  it  was  held 
that  property  acquired  after  marriage  la 
communl^  property.  We  are  satisfied  that 
this  Is  the  rule  under  our  statute,  and  that 
the  agreement  of  the  parties  that  the  earn- 
ings of  each  should  be  separate  property  did 
not  affect  existing  creditors.  Any  other 
rule  would  open  the  way  for  fraud,  and  ren- 
der the  statutes  relating  to  community  prop- 
erty of  no  effect  The  court  therefore  erred 
in  concluding  that  the  Interest  of  Mrs. 
Marsh  In  the  horses  was  a  separate  property 
interest  The  evidence  in  the  case  clearly 
shows  that  the  sons  of  Mrs.  Marsh  owned  • 
two-thirds  Interest  in  the  horses.  This  to- 
terest,  of  course,  was  not  subject  to  the 
execution. 

The  Judgment  appealed  from  is  therefore 
reversed  as  to  Mrs.  Marsh,  and  the  cause  la 
remanded,  with  directions  to  enter  a  Judg- 
ment against  her  and  the  sureties  upon  the 
bond  for  |260,  being  her  interest  in  the 
horses. 

MORRIS,  ELLIS,  and  CROW,  JX,  concur. 


LA  FATBTTB  r.  DEAN, 

(Supreme  Court  of  Washington.    Aug.  19, 
1912.) 

Appbal  and  Ebbob   (I  1010*)— PiKDiNoa— 

Review. 

Findings  of  the  trial  coart,  suBtalned  by 
the  evidence,  will  not  be  .reviewed  on  appeal 

{Ed.  Note.— For  other  cases,  see  Appeal  and 
Error.  Cent  Dig.  H  3979-3982;    Dec  Dig.  I 

Department  1.  Appeal  from  Supoior 
Court  Spokane  County;  J.  D.  Hinkle,  Judge. 

Action  by  W.  H.  La  Fayette  against  David 
Dean.  Judgment  for  plaintiff,  and  defendant 
appeals.    Affirmed. 

D.  W.  Henley,  of  Spokane,  for  appelant 
H.  J.  Hibschman,  of  Spolune,  for  respondent 


*roc  other  casM  IM  aun*  t«pU  abA.  ••oUob  NUMBER  In  Dec.  Dig.  ft  Am.  Dig.  Key-No.  Serita  ft  Kep'r  laUCXM 


Digitized  by  VjOOQ IC 


Wash.). 


STATE  ▼.  RAILROAD  COMMISSION 


188 


GHADWiCK,'X>  Tbis  Is  an  action  on  aa 
account  stated,  to  recover  a  balance  of  |1,- 
161.67,  growing  out  .of  certain  transactions 
between  the  plaintiff  and  the  defendant.  It 
appears  from  the  testimony  that,  on  the  28th 
day  of  February,  1910,  the  plaintiff  and  the 
defendant  entered  into  a  written  contract, 
under  the  terms  of  which  the  defendant  took 
over  and  agreed  to  operate  a  sawmill  and 
logging  outfit,  which  the  plaintiff  held  under 
a  contract  of  purchase  flrom  one  Wertz,  the 
owner.  The  mill  was  qperated  by  the  de- 
fendant until  on  or  about  April,  1910,  and  on 
or  about  August  1,  1910,  the  defendant  ren- 
dered an  account  to  the  plaintiff  for  the 
above  amount,  showing  the  balance  due  the 
plaintiff  on  account  of  lumber  sold  from  the 
mill.  The  case  was  tried  before  the  court 
without  a  jury.  The  court  found,  among 
other  things,  that  operations  under  the  con- 
tract were  suspended,  and  the  contract  aban- 
doned by  mutual  consent,  on  or  about  April 
1,  1910,  and  that  oa  or  about  August  1.  1910, 
an  account'  wiis  stated  between  the  plaintiff 
and  the  defendant,  $bo\vlng  a  balance  due 
plaintiff  as  alleged  in  the  complaint,  for 
which  amount,  less  certain  credits,  judgment 
was  entered.  From  this  Judgment  the  de- 
fendant has  appealed.    , '  '   ,    ' 

The  findings  of  the. court  are  ami^  sus- 
tained by  the  testimony,  and,  aocotding  to 
our  usual  practice  in  such  cases,  the  judg^ 
ment  must  be  ^fflrmed.    It  is  so  ordered. 

CROW,  GOSE,  and  PARKER,  JJ.,  concur. 


STATE  ex  rel.  SPOKANE.  P.  &  S.  RY.  CO. 

V.  RAILROAD  COMMISSION  OP 

WASHINGTON  et  al. 

( Supreme  Court  of  Washington.    Aug.  19, 
1912.) 

1.  Railroads  (|  9*)— Railroad  CotasiBsioti 
— Okders — Vauditt. 

An  order  of  the  State-  Railroad  Commia- 
sion,  directing  a  railroad  company  to  show  on 
all  tariffs  and  folders  and  tickets  to  a  cer- 
tain station,  the  name  of  the  Village  B.,  in 
connection  with  the  name  W.,  applied  by  the 
company  to  that  station,  is  invalid  as  an  un- 
just interference  with  the  company's  right  to 
name  its  stations,  where  the  town  W.  has  a 
population  of  800  or  more,  and  the  name  is 
suggestive  of  the  surroonding  country,  and 
where  B.  is  a  mere  village  of  about  100  in- 
habitants only,  though  the  center  of  W.  is  a 
mile  and  a  half  from  the  station;  whereas  the 
station  is  on  the  platted  town  ^te  of  B. 

[Ed.  Note.— For  other  cases,  see  Railroads, 
Cent.  Dig.  §{  12-19;    Dec.  Dig.  i  9.»] 

2.  Railroads  (t  9*)— Rta^ -Railroad  Com- 
HissiON— Poweb8~>Namb8  Or  Stations. 

A  railway  company  has  the  right  to  choose 
names  for  its_  stations  without  iuterfrrence  by 
the  State  Railroad  Commission,  except  where 
ic  name  Used  mnterially  detracts  frotothe  ef- 
iciency  of  public  service.  ' 

■'-fEd.  Note.— For  other  cases,  see  Railroads. 
€ent.   Dig.  «§  12-19:    Dec.   Dig.  {  9.»] 


Department  1.  Appeal  from  Superior 
Court,  Klickitat  County;  H.  Bu  McKenney, 
Judge. 

The  Railroad  Commission  of  Washington 
made  an  order  requiring  the  Spokane,  Port- 
land &  Seattle  Railway  Company  to  show 
certain  matter  in  its  tariffs,  folders,  etc.,  and 
the  company  appeals  from  a  judgment  of 
the  superior  court  affirming  that  judgment. 
Reversed. 

Carey  &  Kerr  and  Charles  A.  Hart,  dll  of 
Portland,  for  appellant  W.  V.  Tanner,  of 
Olympia,  and  Stephen  V.  Carey,  of  Seattle, 
for  respondent 


PARKER;  J.  [IT  This  is  an  appeal  from 
a  decision  of  the  superior  court  for  Klickitat 
county,  afllrming  an  order  of  the  State-  Rail- 
road Commission,  which,  so  far  «* 'It  re- 
quires our  notice  here,  directs  that  appellant 
"show  on  all  tariffs  and  folders  the  stattoii 
of  Bingen  and  that  the  naiue  he  Dho-tvn, 
not  by  a  star  and  footnote,  but  t'hftf  it  \» 
shown  aiAong'  the  list  of  stations,  and  thav 
the  name  of  'Bingeh  and  White  Salmon'' or 
'White  Salmon  and  Blngen'  be  bracketed  ab€ 
shown  as  fhe  same  itfltion;  that  when  tick- 
ets are  sold  to  passengers  desiring  a' ticke: 
to  Bingen,  the  ticket  shall  bear  the'tattme  o; 
Blngen  thereon  in  connection  with  the  nanJe 
of  White  Salmon." 

It  is  contended  by  counsel  for  appellant 
railway  that  this  order  is  unreasonable  iL 
the  light  of  evidence  produced  before  the 
Commission,  upon  which  it  is  based,  and,  Im 
view  of  our  conclusions  upon  that  question,' 
it  will  be  unnecessary  for  us  to  discuss  oth- 
er contentions  made  by  counsel. 

The  controlling  facts  as  shown  by  the  evl- 
d'lNice  introduced  before  tl^e  Commisstoit  may 
be  summarized  as  follows:  In  July,  1908, 
appellant  railway  company  changed  the  name 
of  its  station  on  the  line  of  its  railway  in 
Klickitat  county  theretofore  called  "Blngen" 
to  White  Salmon.  This  change  was  appar- 
ently made  in  compliance  with  the  .wishes 
of  a  Jarge  majority  of  the  patrons  of  the 
railway  company  having'  business  with  it  at 
that  station.  The  station  is  situated  upon 
the  platted  town  site  of  Bingen,  not  far  fro^ 
the  business  center  of  that  town,  where  there 
is  a  post  office  of  the  same  name.  Blngen 
is  not  an  Incorporated  town,  but  a  mere 
village,  and  has  only  about  100  inhabitants. 
The  name  has  no  application,  except  to  tlie 
town  or  village. Itself.  It  is  not  suggestive 
of  any  surrounding  country  or  valley,  as  Is 
that  of  White  Salmon.  About  a  mile  ajid  a 
half  from  the  station  is  situated  the  busi- 
ness center  of  the  town  of  White .  Salmon, 
which  is  an  Incorporated  town  of  the  fourtji 
class,  haying  a  post  office  of  the  same  name 
(lud  a  population  of  800  or  more.  The  npime 
White  .Salm<Hi  \i^s  a.  well-recognized  appli- 
cation to  -a  somewbp^^  extensive  acopi^  of 
country   lying  in  the  valley   of    the   White 
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Salinon  river,  and  ttlbtatnrr'  to  tb«  town  of 
White  Salmon.  This  tributary  Talley  and 
country  has  a  popalation,  together  with  the 
town  of  White  Salmon,  of  from  3,500  to 
i,000  people.  The  country  tributary  to  Bingen 
Is  very  small,  both  In  extent  and  popula* 
tion.  About  00  per  cent,  of  the  bnslneaa  of 
the  railway  company  at  this  station  is  with 
the  people  of  the  town  of  White  Salmon  and 
the  White  Salmon  country;  about  60  per 
.cent,  of  It  being  with  the  town  of  White 
Salmon;  the  other  10  per  cent,  being  with 
the  people  of  Bingen  and  its  tributary  terri- 
tory. 

[21  It  seems  to  us  that  argument  is  hardly 
necessary  to  show  the  appropriateness  of  the 
name' of  White  Salmon  for  this  station, 
though  it  may  be  conceded  that  Bingen  is 
not  an  inappropriate  name  therefor.  The 
closer  proximity  of  the  station  to  the  busi- 
ness center  of  Bingen  than  to  that  of  White 
Salmon  is  the  only  argument  worthy  of  no- 
tice in  faror  of  the  name  Bingen  in  prefer- 
eact  to  White  Salmon.  When  we  consider 
the  Tery  short  distance  of  the  town  of  White 
Salmon  from  the  station,  the  excess  of  the 
bnsineBs  of  that  town  and  its  tributary  terri- 
tory with  the  railway  company  oyer  that  of 
Bingen,  and  ttte  well-reco^V^ed  application 
of  the  name  White  Salu^oq  to  both  the  ter- 
ritory and  town,  the  fa,ct8  shown  seem  to 
argue  much  more  in  favor  of  the  appropriate- 
ness of  the  name  of  White  Salmon  than  that 
of  ^ingen.  Now,  It  oeinnot.lbie  seriously  ar- 
gued that  t)ie  railway  company  has  not  the 
right  to  choose  and  use  names  for  Its  sta- 
tions without  Interference  therewith  by  the 
Commission,  except  it  be  in  cases  where  a 
name  so  chosen  and  used  materially  detracts 
from  .th{»  efficiency  of  the  service'  which  the 
railway  cbrtipany  Is  required'  to  furnish  t;o 
the  public.  We  ate  quite  UUable  to  see  how 
the  use  of  the  name  White  Salmon  for  this 
station  in  any  degree  deti'abts  from  such  re- 
quired service.  Indeed,  the  tAcis  here  sho\^ 
convince  us  that  the  use  of  that  name  wfll 
tend  to  better  rather  than  lessen  the  effi- 
ciency of  the'  railway  company's  service  .to 
the  public.  But,  even  If  we  were  'ndt  of 
this  opinion,  we  think  the  naming  of  the  sta- 
tion by  the  railway  company  could  not  be 
interfered  with  by  the  Commission,  unless 
there  was  shown  a  public  necessity  demand- 
ing a  different  name  or  a  dlCterent  designa- 
tion than  that  adopted  by  the  railway  com- 
pany. We  are  quite  dear  there  is  no  such 
necessity  shown  In  this  case.  It  may  be 
noted  that  this  is  a  comparatively  new  rall- 
,way  line,  and  the  name  Bingen  was  only 
api>iied.to  this  station  during  ;the  construc- 
tion of  the  railway  and  for  a  short  time 
only  after  it  began  to  do  business  as  a  pub- 
lic service  corporation. 

We  are  of  the  opinion  that  the  order  of 
the  Commission,  requiring  the  use  of  a  name 
for  this  station  other  than  White  Salmon, 
is  unreasonable,  and  for  that  reason  should 


be  annoUed.    The  orders  oft.fI>e  Gommlssion 
and  superloi!  court  are  therefore  reversed. 

CROW,  CHADWICK,  FUIX.EBTON,  anfl 
OOSE,  JJ.,  concar. 

<0  Wash.  515) 

PARSONS  V.  WASHINGTON  CONST.  A 

BUDG.  CO.  et  al. 

SAME  V.  PAOIFIC  STTRKTT  OO. 

(Supreme  Court  of  'Washington.     Aug.  2L, 

1012.) 

1.  PBrwciTAii  Ann  Susbtt  (|  120*)— BtTitD- 
INO  Co:<TBA6!roB*s:  Bohd>  —  Corutioiis  -> 
Waivkb. 

A  contractor  being  litutble  to  pay  material- 
men out  of  estimated  certified  to  him  by  the 
anfbltect  from '  time  to  time,  and '  in  order  to 
prevent  the  61ing  «f  liens,  it  was  agreed  be- 
tween plaintiff  and  the  contractor  that  plaintiff 
would  pay  all  such  claims  as  should  meet  the 
approval  of  defendant  *orety  company,  surety 
on  the  contractor's  <  bond.  '  'These  claims  were 
thereupon.  p.K'd  by  the  surety  company's  at- 
torney in  fact,  who  bad  executed  the  bond  in 
the  name  of  fbe  coidpany,  and  whose  general 
authority  was  not  qoestloBed.  They  were  there* 
upon  paid  by  plaintiff.  &«Id,  that  such  acts 
constituted  a  qiodification  of  the  contract  and 
a  waiver  of  the  provisions  of  the  bond,  require 
ing  immediate  notice  of  breach  to  the  surety 
company's  president  togetker  with  notice  to  ths- 
Burety  before  maluDE  the  last  payment  on  the 
contract,  and  for  the  withholding  of  certain 
percentages  due  to  the  contractor  until  final 
completlOA  of'  the  'contraet: 

[Ed.  Note;r-For  other  case*,  see  Principal 
and  Surety,  Cent  Dig.  |i  860-372;  Dec  Dig. 
f  120.»]         .  ,, 

2.  Principal'  awd  Subett  (|  123*)  — Coir- 
tractor's  Bond  — Pbnaltt  fob  Dblat  — 
WAivaa. 

Where  a  building  contractor's  twnd  requir- 
ed immediate  notice  of  default  to  the  surety's 
president,  but  the  owner  did  not  Inform  the 
surety's  agent  that  the  contractor  did  not  com- 
plete tbe  building  within  the  time  named  in  the 
contract  until  some  days  after  he  had  actually 
breached  the  contract  in  that  respect,  tbe  sure- 
ty was  not  liable  for  a  penalty  for  delay. 

(^.  Note.-^Fo(  other  cases,  see  Principal 
and  Surety,  Cent  Dig.  f}  304-311;  Dec.  Dig. 
J,123.»] 

Department  2.  Appeal  frem  Superior 
Court,  Spokane  06anty;  W.  A.  Huneke^ 
Judge. 

Action  by' jr.O.  Parsons  against  tbe  Wash- 
ingtoii  .Construction  .&  Building  Company 
and  another^  Frotn  a  Judgment  for  plaintiff, 
defendant  Pfielflc  Surety  Company  appeals. 
Revecsied  uni  xemaAded,  .with  directions  to- 
enter  Judgment  for  plaintiff  for  a  reduced 
amount 

Cannon,  Ferris  A  Swan,  of  Spokane,  for 
appellant  McCarthy  &  Edge  and  H.  H.  Cle- 
land,  all  of  Spc^ane,  for  respondent 

FUUiERTON,  J.  On  July  25.  1810,  tbe 
respondent.  Parsons,  and  tbe  defendant 
Washington  Construction  *  Building  Com- 
pany entered  into  a  contract,  by  tbe  terms 
of  wbich  tbe  defendant  agreed  to  erect  a 
building  for  the  respondent  at  the  dty  of 
Spokane,  accordlnc  to  plans  and  spedflca- 
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tlons  agreed' rrpon,  for  the  contract' pHce  of 
^,079.  By  the  terms  of  the  contract,  the 
bnUdlng  was  to  be  completed  on  or  before 
November  15,  1910,  under  a  penalty  of  |10 
per  day  for  each  and  every  day  its  comple- 
tion was  delayed  be!yond  that  time.  To  se- 
cure the  faithful  performance  of  the  con- 
tract, the  contractor  executed  a  bond  to  the 
respondent,  with  the  aiitpellant  Pacific  Surety 
Company  as  surety,  tn  the  sum  of  $10,600. 
The  bond  contained  a  number  of  stlpulAtlons 
In  addition  to  those  found  In  the  contract, 
the  performance  of  which  It  was  intended  to 
secure,  iamong  \^hlch  was' a  stipulation  to  the 
effect  that  the 'surety  should  be  immediately 
notified  of  atty  breach  of  the  contract  by  the 
contractor,  or  of  any  act  oil  his  part  or  that 
of  hla  agent  or  emploVta  which  might  in- 
volve a  loss  for  which  the  surety  might  he 
liable,  immediately  after  the  occurrence  of 
such  act  shall  come  to  the  knowledge  of  the 
owner,  which  notification  "must  be'  given  In 
writing  to  the  president  of  said  surety,  at  its 
principal  oflSce  In  San  Francisco,  California." 
The  bond  also  contained  conditions  to  the  ef- 
fect that  the  owner  would  notify  the  sutety 
before  making  the  last  payment  on  the  con- 
tract ;  and  the  contract  'provided  'that  a  cer- 
tain percentage  of  the  amount  of  the  insta.ll- 
ments  due  the  contractor  should  be  withheld 
until  the  final  compKedlon  of  t}ie  contract 
The  surety  company, 'at  the  time  of  the  e±e- 
cutlon  of  the  bond,  wasf  I'epresented  by  one 
fl.  W.  Newton,  its  attorney  In  fact,  Vho  re- 
sided in  the  city  of  Spokane. 

the  contractor  defaulted  in  the  perfomi- 
ance  of  his  contract,  leaving  the  building  in 
an  incomplete  condition.  The  ownei*'  noti- 
fied the  surety  of  the  default,  and  demanded 
that  the  surety  com);>lete  the  bulldlAg  itself. 
On  its  refusal  so  to  do,  the  owner  partially 
completed  the  building  himself  at  a'.cost  ex- 
ceeding the  cotatract  price,  and  after  a  de- 
lay of  a  month  beyond  the  time'  fixed  in  the 
contract  for  its  completion.  Tills  action  v^as 
hrought  to  recover  the  excess  cost  piald  for 
the  construction  of  the  building,  alleged  to 
te  the  sum  of  $422.60,  the  sum  of  $300  as 
demurrage  for  failure  to  complete  the  build- 
ing by  the  time  agreed  upon  In  the  contract, 
snd  for  omissions  In  the  plans  made  by  the 
contractor  In  the  sum  of  $114.50.  The  re- 
spondent recovered  in  the  court  below  for  the 
full  amount  claimed,  and  the  surety  com- 
pany appealed. 

[1]  The  appellant  contends,  first,  that  it  is 
not  liable  upon  the  bond  In  any  sum,  because 
of  breaches  of  the  conditions  thereof  by  the 
respondent  himself;  and,  second,  that  if  the 
court  adjudges  it  to  be  ao  liable  it  is  not 
liable  In  the  sum  found  due  by  the  trial 
judge.  It  iMses  its  dialm  of  nonliability  on 
the  fact  that  the  respondent  did  not  give 
notice  in  writing  to  the  president  of  the 
surety  company,  at  its  principal  office  in  San 
Francisco,  Cal.,  of  the  defavlts  made  by  the 
'Contractor  in  the  performance  of  the  build- 


ing cohtract ;  that  he  did  not  withhold,  when 
mailing  the  installment  payments  on  the  con- 
tract, the  percentage  he  was  permitted  t6 
retain  under  the  terms  of  the  contract;  and 
that  he  did  not  notify  tlie'  ct>m{>aby  before 
making  the  last  payment  to  the  contractor 
under  the  contract  Bat  we  think  there  waa 
a'  subsequent  modification'  of  the  contract 
with  respect  t6  the  matter^  here  mentioned! 
It  Is  gathered  froin  the  evfdentie  that  the 
contractor  was  linabTe  to  'ptiy  the  material- 
men, who  were  furnishing  mtkterials  for'  the 
construction  of  tee  building,  out  of  th^  e6tl- 
matea  certified  tO  him  by  the  architect  from 
time  to  time,  and  that  they  threatened  to 
file  liens  upon  the  uncompleted  bnlldlflg;  un- 
less they  were  paid  •  that  to  meet  these  de- 
mands It  ■Wm  agreed'  between  the  contractoi' 
and  the  respondent  that  the  fespondent 
would  pay  all  such  claims  as  should'  meet 
with  the  approval  of  the  surety  ■company; 
that  the  contractor  thereupon  -niade  out  writ- 
ten statements  of  the 'amount  due  the  iseiV!- 
erai  materialmen,  presented  them  to  H.  W. 
Newton,  who  marked  them  "Approved"  over 
the  name  of  the  surety  company,  slgneid  t»y 
himself  as  Its  attorney  In  fact  The  claims 
were  therbupon  presented  to  resiJondeat,  who 
paid  to  the  sev«t>af  materialmien  the  amounts 
stated  therein  to  be  due  them.  This  form 
Of 'making  payments  ^xtfebdedovev  a  consid- 
erable period  of  time,  and  praoitealiy  one- 
third  of  the  contract  price  of  the  structure 
was  paid  in  this  manner.  It  is  plain,  there- 
fore, that  if  the  attorney  in  fact  .approving 
the  bills  had  authority  to  r'epresent  the  sure- 
ty company  in  this  behalf  there  was  a  waiv- 
er of  the  several '  conditions  of  the  bond 
thouglit  to  have  '  been '  vloUted  by  the  re- 
spondent 

On  thib  latter  question;  we  thi'nlE '  it  is 
fairly  shown  by  the  record  that  the  attor- 
ney in:  fact  did  have  such  antliority.  The 
evidence  on  'which  the  conclusion  rests  is 
somewhat  involved,  and  need  not  be  repro- 
duced here.  It  is  sufficient  t|o  say  that  t^he 
agent  was  the  accredited  representative  of 
the  surety  company  for  the  cltyi  of  Spokane ; 
that  be  was  its  attorney  in  fact;  tliat  h^ 
executed  in  name  of  the  company  the  bond 
which  gave  rise  to' the  controversy;  and 
that  the  surety  company  ha^  not  questioned 
his  general  anthbrity,  other  than  by  mere 
denials  In  its  pleadings.  On  the  trial  it  con- 
tented itself  with  the  case'  made  by  the  re- 
spondent 

[2]  As  to  the  amount  of  the  recoveir 
found  by  the  courts,  We  are  content  with 
tlie  amount  allowed  as  paM' in  excess  of  the 
contract  price,  and  the  amount  found  neces- 
sary to  «  completion  of  the  buUdlog,  but  we 
think  the  court  errMla  xtaklng  an  award 
for  demurrage.  As  w»  ria.&  tlie  neoord,  the 
re^jondent  did  not  Infbrm  the  aigent  at  Spo- 
Icane  of  the  fact  that  the  ooBtraX^r  did  not 
complete  the  building  Within. ttaeitime  nam- 
ed in  the  contract  until  some  days  after  te 
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)iad  actually  breached  the  coDt^act  in  that 
respect  This  we  held.  In  Monro  v.  National 
Surety  Co>,  47  Wash.  488,  92  Pac.  280,  would 
relieve  the  surety  company  from  liability  on 
the  demurrage  clause  in  .  the  contract, .  al- 
though not  from  Its  liability  for  other  obli- 
gations, not  connected  with  this  particular 
clause  or. affected  thereby.  Heffernan  ▼.  U. 
S.  Fidelity,  etc.,  Co.,  37  Wash.  477,  79  Pac 
1095 !  Trinity  Parish  t.  .iEtna  Indemnity  Co., 

37  Wash.  515,  79  Pac.  1097 ;  Denny  v.  Spurr, 

38  Wash.  347,  80  Pac.  541. 

We  have  not  overlooked  the  fact  that  the 
appellant  contends  that  an  item  of  .|232.45 
.was  paJd  by  the  respondent  without  either 
the  certificate  of  the  supervising  architect,  or 
the  approval  of  the  surety  company's  agent 
But,  wtiile  it  is  true  the  dalm  was  not  in- 
dorsed or  approved  by  the  agent,  we  think 
It  clear  from  the  testimony  that  it  had  its 
approval  in  fact  The  essential  requirement 
was  that  It  be  approved,  not  that  it  be  ap- 
proved in  any  particular  manner. 
.'The  Judgment  is  reversed,  and  the  cause 
remanded,  with  instructions  to  enter  a  Judg- 
ment in  favor  of  the  plaintiff  below  for  the 
amount  demanded  in  his  complaint,  less  the 
sum  of  $300  sought  to  be  recovered  for  delay 
In  the  completion  of  the  building. 

MOUNT,  MORRIS,  ELLIS,  and  PAAKER, 
JJ.,  concur. 


HOOD  v,  GERRICK  et  al, 

(Supreme  Court  of  Wasliincton.    Aug.  21, 
1912.) 

1.  CoNTiinjANOi;  (I  30*)— Pleadiito— Amxnd- 

IIENT. 

It  was  not  error  to  deny  a  continuance  be- 
canse  of  permission  granted  plaintiff  to  amend 
his  complaint  by  merely  stating  in  more  de- 
tail matters  stated  too  generally  in  the  orig- 
inal pleading,  but  which  did  not  affect  the  is- 
sues on  the  merits,  or  recjuire  different  proof 
than  was  necessary  .to  meet,  the  allegations  of 
the  original  complaint. 

[Ed.  Note.— For  other  cases,  see  Continu- 
ance, Cent  Dig.  i§  9&-112;    Deo.  Dig.. J  30.»] 

2.  Phtsicians  and  Scboeonb  ({  13*)~Pbo- 

FESSIONAL  SEBVICKS— EXTBNT  OF  LtABILITY. 

Where  a  surgeon  was  hired  generally  to 
furnish  such  medical  and  surgical  treatment 
for  an  injured  employe  as,  in  the  physician's 
Judgment,  was  necessary  to  effect  a  recovery, 
he  was  entitled  to  recover  for  a  second  oper- 
ation performed  on  the ,  servant's  broken  leg. 
if  the  physician  found  it  necessary  to  perform 
such  operation  in  order  to  secure  a  proper 
recovery.  •  ^ 

[Ed.  Note.— For  other  cases,  see  Physicians 
and  Surgeons,  Cent  Dig.  if  18-20;  Dee.  Dig. 
i  13.»] 

Department  2.  Appeal  from  Superior  Court, 
.'Whatcom  Comity;   E  B.  Hardin,  Jadg& 

Action  by  C  S.  Hood  a«ain8t  John  Gerrick 
and  anotliei,  'doing  business  as  Gerrick  & 
Oertlck.  Judgmeat  for  plalntUC,-  and  de- 
fendants, appeal.    Affirmed. 


'  MUo  A.  Root,,  of  Seattle,  for.  appellants. 
Netever  &  Pemberton,  of  Sellingbam,  for  re> 
spoDdeot 

PEE.  CURIAM.  One  Larry  George,  while  in 
the  .employment  of  the  appellants  as  foreman 
superijatending  the  construction  of  a  railroad 
bridge,  met  with  an  accident  Some  person 
in  no  way  connected  with  the  appellants  call- 
ed the  respondent  to  attend  the  injured  man. 
He  responded  to  the  call,  gave  him  medical 
and  surgical  aid,  procured  temporary  hospi- 
tal quarters,  and  engaged  for  him  the  serv- 
ices of  a  professional  nurse.  .  Mr.  George's  in- 
juries were  of  a  serious  nature.  His  right 
leg  was  crushed  from  the  knee  down,  requir- 
ing immediate  amputation;  bis  left  leg  l)e- 
tween  the  knee  and  the  ankle,  his  right  arm 
between,  the  elbow  and  the  shoulder,  his 
right  clavicle,  and  two  of  his  ribs,  were 
broken;  he  received  an  injury  to  the  spine, 
severe  contusions  on  various  parts  of  the 
body,  and  a  severe  scalp  wound.  Neither  of 
the  appellants  were  present  at  the  place  of 
the  accident  at  the  time  it  occurred.  Some 
five  days  thereafter  Jotin  Gerrick  appeared 
at  the  place  where  the  injured  man  was  l>e- 
ing  cared  for,  and,  according  to  the  respond- 
ent, made  an  arrangement  for  his  future 
care.  The  respondent  testified  ttmt  be  ex- 
plained to  Gerrick  tlie  desperate  nature  of 
George's  injuries,  the  necessity  of  keeping  a 
nurse  with  him  at  all  hours  of  the  day  and 
night,  the  number  of  nurses  that  would  be 
required  for  that  purpose,  and  the  cost  of 
their  serviceB;  that  Gerrick,  knowing  these 
facts,  arranged  with  him  to  continue  the  care 
and  treatment  of  the  injured  man,  employ 
such  assistants  as  he  found  necessary,  and 
promised  that  the  appellant  firm  would  pay 
the  expense  thereof.  The  respondent  contin- 
ued h(B  treatment  until  George  left  the 
hospital,  rendering  bills  to  the  appellants  for 
his  services,  a  small  iiart  only  of  which 
wer^ ,  paid.  .  The  respondent  sued  for  the 
services  of  iiimself  and  the  nurses  he  employ- 
.e|d  for  the  entire  period  of  service,  those 
performed  before  tbe  appearance  of  John 
Gerrick,  as  well  as  those  performed  after- 
wards. Tile  appellants  denied  liability  for 
any  part  of  the  services.  The  issue  was 
tried  by  the  Jfidge,  sitting  without  a  Jury, 
aqd  resulted  in  a  Judgment,  in  favor  of  the 
respondent  for  ttie .  value  of  bis  services 
subsequent  to  the  time  of  the  purported  hlr- 
Uif '  by  John  Gerrick,  and  for  the  services  of 
the  nurses  subsequent  to  that  time.  This 
appeal  is  from  the  Judgment  rendered. 

(11  During  the  course  of  the  trial,  the 
court  granted  the  respondent  permission  to 
,amend  his  complaint,  and  refused  to  con- 
tinue tt>e  fause,  qa.  the  motion  of  the  defend- 
ant, after, /such  leave  liad  been  granted.  The 
app^ant  has  assigned  error  upon  both  of 
these;  EulMiKSi  but  we.  find  nothing  in  them 
that  caJUa  for  a  reyeisal.  .  The  amendment 
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Itself  was  not  very  material.  It  alanply  al- 
leged with  more  detail  matters  that  bad  been 
stated  too  generally,  perhaps^  In  the  orig- 
inal pleading.  It  did  not  affect  in  any  way 
the  issues  on  tbe  merits  of  .the  claim,  and  re- 
quired no  different  proofs  to  meet  Its  alle- 
gations than  were  required  to  meet  the  allega- 
tions  of  the  original  comitlalnt  There  could 
be  therefore  no  error  in  allowing  tbe  amend- 
ment nor  surprise  on  the  part '  of  tbe  de- 
fendants   warranting    a    continuance. 

The  contention  Is  made  that  the  evidence 
Is  insufficient  to  support  the  judgment  as  a 
whole,  and  it  is  complained  particularly  that 
tbe  recovery  la  to6  large.  But  on  both  of 
these  questions  we  think  the  findings  of  tbe 
trial  court  are  Justified.  No  recovery  was 
allowed  tor  the  services  of  the  plaintiff  and 
tbe  nurses  prior  to  the  time  the  agreement 
was  had  between  John  Gerrick  and  the  re- 
spondent, and  the  respondent  in  his  proofs 
had  some  difficulty  in  segregating  the  value 
of  his  services  at  that  precise  line;  but  bis 
evidence  shows  services  performed  subse- 
quent to  tJiat  time  of  the  reasonable  value  al- 
lowed by  the  court. 

[2]  It  is  objected  that  a  cbarge  of  $126, 
made  for  a  second  operation  on  George's 
broken  leg,  was  not  within  the  terms  of  the 
contract  proven;  but  we  think  It  was.  The 
contract  of  hire  was  general;  it  was  to 
furnish  the  injured  man  with  such  medical 
and  surgical  treatment  as,  in  the  judgment 
of  the  respondent,  was  necessary  for  his  re- 
covery; and  if  tbe  defendant  found  it  nec- 
essary to  perform  another  operation  upon  his 
leg,  and  the  proofs  show  it  was  so  necessary, 
be  has  the  same  right  to  perform  and  recov- 
er for  that  service  as  he  has  for  any  other 
medical'  of  surgical  service  rendered  him. 

Tbe  Judgment  will  stand  affirmed. 


JORGENSON  et  nX.  t,  WINTBR. 

(Supreme  Court  of  Washington.     Aug.  2i, 
•    •  1912.)  1^ 

1.  Insane  Pbrsons  (|  29*)— Re'stobation  op 
Capacity— Adversabt  Pbocekding— Jubis- 
DionoN. 

Rem.  &  BaL  Code,  I  1671,  provides  that 
whenever  the  court  shall  receive  information 
that  an  insane  person  has  recovered  his  rea- 
S6n  it/  shnil' immediately  iDquire  Into  the  facts, 
an^'if  ke  finds  that  the  ward' is  ot  sound  mind, 
he  shall  disebarg»-hii«  from  care  SAd  custody, 
and  the  guardiaa  qf  such  ward  sl>all  settle  bis 
accounts  and  restore  to  the  ward  a]I  things 
remaining  In  the  hands  of  the  guardian  belong- 
ing to  such  ward.  Held,  that  a  proceeding  to 
determine  whether  an  insane  person  had  been 
restored  to  capacity  was  not  on  adversary  pro- 
ceeding, and  was  therefore  not  invalid,  be- 
cause conducted  without  notice  to  the  ^&ti. 

[Ed.  Note.— For  other  cases,  ses  Insane  Per- 
sons, Cent  Dig.  |{  42,  140,  150;   Dec.  Dig.,  i 

2.  Insank  Pkbsoab  (I  36*)— <3uAJU>iAN»ap. 

The  appointment  and  qualification  of  ia 
guardian  for  an  insane  j^erson  conferred  on  the 
court  general  jurisdiction'  over'  the  ward's  es- 


tate, mi^ifih  continned  until  the  ward  recovered 
his  reason,  when  the  .  ri^ht  to  manage  the 
estate  by  a  court  or  guardian  ceased. 

[Ed.  Noti.— For  other  cases,  see  Insane  Per- 
sons, Cent!.  Dig.  il  M.  56;   Dec.  Dig.  |  86.*] 

8.  Insane  Persons  (|  37*)— OuASDiAN— Dts- 

CHABQI — NOTJCB  TO    WABO. 

The  court,  having  jurisdiction  of  an  in- 
sane person,  may.  accept  the  resignation  of  a 
guardian,  or  dischs'rge  him  on  his  ownapplica- 
non,  without  notice  to  the  ward. 

[Ed.  Note. — For  other  cases,  see  Insane  Per- 
sons, Cent.  Dig.  i  66;    Dec.  Dig.,  |  37.*] 

4.  Insane  Persons  (|  42*)— Reb'tobatiok  to 
Reason— Settlekknt  .or  Guardian's  Ac- 
count—Notice. 

The  settlement  of  the  accounts  of  a  guard- 
Ian  of  an  insane  person  is  an  adversary  pro- 
ceeding, requiring  preliminary  notice  to  ths 
ward. 

[Ed.  Note.— For  other  cases,  see  Insane  Per- 
sons, Cent.  Dig.  |S  64-87;   Dec.  Dig.  {  42.*] 

6.   JUDOMENT   (I  495*)— COLLATKBAX.  AtTAOK-t 

Jcbisdiction— Pbesuvption. 

It  will  be  presumed  on  '  collateral  attafek 
that  a  court  of  general  jurisdiction  has  pro- 
ceeded regularly,  apd  t^at  every  step  necessary 
to  acquire  jurisdiction  has  been  taaen,  unless 
tbe  contrary  is  made  to  appear,  where  the  sub- 
ject-matter of  the  litigation  is  Within  the 
court's  joriadiction. 

[13d.  Note.— For  other  cases,  see  Judgment; 
Cent.  Dig.  H  549>^,  933,  984;  Dec.  Dig.  { 
495.*] 

6.  JUDOUKNT  (I  4^5*)— COIJUATSBAI.  ATTACK— 

Parties— pBKstrMPTiOH. 

Where  a  court  of  general  jurisdiction  has 
jurisdiction  of  the  subject-matter  «f  an  actio* 
in  which  judgment  is  pronounced, .  jucisdiction 
of  the  parties  will  be  presumed. 

[Ed.  Note. — For  other  cases,  see  Judgment, 
Cent.  Dig.  H  M9V&,  933,  V34:  Dec.  Dig.  | 
495.*] 

7.  Insane  Persons  (|  61*)- Restobation  to 
.   Capacitt— Conveyance  of  Reax,  Pbopebty. 

Where,  almost  immediately  after  an  in- 
sane person  Iiad  been  discharged  as  restored 
to  reason',  he  was  restored  to  capacity  and  his 
guardian  discharged,  after  which  he  conveyed 
certain  .real  property  to  plaintiffs'  grantor  for 
$2,500,  tbe  fact  that  two  days  later  tbe  pur- 
chaser sold  the  property  to  plaintiffs  for  $4,100, 
did  not  Indicate  that  the  sale  by  defendant  was 
invalid,  or  authorise  a  vacation  thereof,  oa 
.the  ground  that  he  had  not  si^fBcient  capacity 
.to  make  the  same. 

[Ed.. Note.— For  other  cases,  see  Insane  Per- 
sons, Cent.  Dig.  H  .98-99:  Dec.  Dig.  j|  61.*] 

Department  1.  Appeal  from  Superior 
Court,. SnohomlBh  County;  W.  P.  Bell,  Judge. 

Action  by  Joh^i  Jorgenaon  an4  wife  agaluat 
J.  B.  Winter.  Judgment  for  defendant,  and 
'Plaintiffs  appeal.    Reversed,!  with  directions. 

Hathaway  &  Alston,  of  Everett,  for  ap- 
pellants. WMllamson,  WiUiamsoii  &  Frea- 
man,  ot  Taooma,  for  respondent. 

GOaB,  J.  This  is  a  adit  in  ejectment 
There  was  a  Judgment  for  tbe  defendant. 
The  plalntitbihavei'appealBd. 

The  respondent  pleaded  iaffirmatively  that 
he  was  adjudged  insane  and  committed  to 
tbe  asylum  In  t^iis  state  la  Uie  month  of 
iNovember,  1908; '  that  it  had  not: since  been 
Judicially  determined  that:  he  has  recov«i«d 
biH  reason;    that  at- 'the  time  be  conveyed 
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the  property  lo  the  ftppenahts*  grantor  he 
■w&B,  and  for  several  years  h^.d  been,  in- 
curably Insane  and  incompetent  to  transact 
his  ordinary  business;  and  that  the  appel- 
lants liacl  knowledge  of  his  mental  inflrn^ity 
at  the  time  they  purchased  the  property. 
The  appellants,  in  their  reply,  traversed  the 
new  matter  in  the  answer,  tlDd  alleged  af: 
firms tively  that  in  February,  1909,  in  the 
superior  court  of  Pierce  county,  an  order 
was  entered,  appointing  a-gnardlan  of  the 
respondent's  estate,  upon  the  ground  that  be 
was  insane  and 'incompetent  to  manage  his 
affairs;  that  the  guardian  qualified  and  took 
possession  of  the  property  of  ids  ward;  that 
on  the  24th  day  of  Janjaary,.  1810,  tbe  re- 
spondent had  recovered  his  reason;  and 
thi^t  the  said  court 'then  entered  an  order 
conflrmipg  the  guardian's  report,  discharging 
th^  guardian,  exonerating  his  bondsmen,  and 
Adjudging  that  the  respondent, had  fully  re- 
covered from  his  .mental  affliction.  .  The 
trial  Court  found  all  the  WsiieS  in  favor  of 
the  respondent...  "■         .  • 

The  faets  a^e  as  fallows: .  The  respondent 
was  committed  to  the  asyluin  on'  November 
2,  1908.  On  February  e,'  1909,  a  guardian  of 
his  estate  was  appointed. ''On' January  22, 
1910,  he  was  paroled,  and  at  the  time  of  the 
trial  in  November,  1911,  was  stlU  at  large. 
On  January  24,  1910,  an  order  was  entered 
in  the  superior  court  of  Pierce-  county,  dis- 
charging the  guartfian  and  recittng  that  tb^ 
r^pondent  had  recovered  hip  reason.  '  On 
January  '2^tb  ithe  respondent  ^'ve  one  Mil- 
ler written  authority  to  sell  the  property  In 
controversy,  foe  $2,000,  and  agneeil  to  pay 
him  a  commission  of  5  per  cent.  In  case  of 
a  sale.  On  February  2d  MlUer  procnted  a 
purchaser  at  the  prlc^  s^ated^  and  on  ^hat 
day  the  respondent  conveyed-  the  property 
and  received  the  purchase  price.  Two  days 
later  the  purchaser  sold  and  conveyed  the 
property  to  the  appella^it^  tor  $4,100.  The 
«rder  ai^ointlng  the  guardian  recited  that 
the  respondent  had-  property  which  needed 
the  care  and  attention  of  some  'fit  a'n4  propet 
person,  aud  .that  the  respondent  was  "confin- 
ed in  the  hospital  for  the'  Insane"  in  this 
state.  NoJie  df  the  oriJers  In  the  record  in- 
dicate the  degree  or  character  ttf  the  respond- 
ent's insanity.  The  report  -of  the  guardian 
alleged  that  th6  respondent  had  been  parol- 
ed upon  the  'order  of  the  superlntendeBt  of 
the  hospital  where  he  was  confined,  and  tiiat 
there  was  no  necessity  for  the  continuance 
of  the  guardianship.  There  is  appended  to 
the  report  a  statement,  subscribed  by  the 
respondent,  to '<the  effect  that  he. bad  exam- 
ined the  account  and  vouchers;  that  he  ap- 
proved them;  atid  that  he  had  ^wceived  from 
his  guardian  all  peraonal  pnverty  belonging 
to  him.  The  order  of  dischai^e  recites  that 
the  estate  had  been '  falrls"  and  legally  ad- 
ministered;- that'  the  guardian  had  turned 
ciwt>  to  his  ward  all  the  personal ,  property 
belonging  to  the  estate?  that  the  guarcHan 
be  discharged  and  his  bondsmen  exonerat- 


ed; and  thbt  the  respondent  ted  "fully  r^ 
covered  from- his  mental  affliction." 

The  oral  testimony  is  all  to  the  effect  that 
the  respondeat  was  competent  to  manage  bis 
business  affairs  at  all  times  Bubeeqa«it  to 
his  parole.  MWer,  the  man  who  sold  the 
property,  testified '  that  the  respondent  lived 
in  Tacoma;  that  he  came  to  his  office  at 
Everett  and'  signed  the  contract  authorizing 
him  to-  nkake  the  sale;  that  the  respondent 
stated  that  the  house  was  "nut  down"  and 
needed  repttlns;  that  taxes  would  soon  be 
due;  that  there  were  sewer  assessments; 
that  he  estimated  the  total  of  such  expenses, 
and  said  that  the  property  was  not  paying, 
and  that  he  would  rather  sell  it;  and  that 
he  further  said  that  he  did  not  teei  that 
the  olty  would  grow.  -  A  Mr.  Olson  testified 
that  he  had  known-  the  respondent  for  10  or 
12  years;  that'lvst  before  he  made  the  sale 
he  requested  witness  to  sell  the  property; 
that  witness  asked  him  what  price  he  want- 
ed, and  that  the  respondent  said  that  If  he 
would  sbU  it  for  $2,(100  he  would  pay  him  a 
oomsBlssion:  and  that  he  appeared  all  right 
mentally. 

On  Deeember  20,  1909,  abont  a  month  be- 
fore bis  parole,  the  respondent  wrote  Miller 
as  follows:  "J't,  i^teilacoom.  Wash.,  Dec.  20^ 
1909.  Jklr.  F.  J.  MUlec:  Xour  letter  at  band. 
I  am  well-  at  .present  and  have  been  in  good 
health.  W«rk  In  the  kitchen  department 
and  am  qujiite  a  h^ayy  weight.  I  hope  to 
have  the  pleasure  of  seeing  you  soon,  only 
wish  I  coioM.  come  to  see  you  on  Christmas, 
but  I  expect  to  be  at  home  soon  In  Tacoma, 
then  I  can  come  and  see  you.  In  regard  to 
property,  also  wou^d  .be  glad  to  see  you  very 
much.  I  wlBh  you  a  Merry  Christmas  and  a 
Happy  New  Xear.  Rcspt  J.  B.  Winter." 
On  February  11th,  nine  days  after  be  made 
the  sale,  he  again  wrote  Miller,  saying:  'fTa- 
coma,  Washington,  Feb.  11,  1910.  Mr.  F. 
J.  Miller,  Hewitt  St,  Bverett,  Wn. — Dear 
Sir:  Through  the  recent  land  deal  made  by 
you  in  disposing  of  my  property  in  Everett, 
I  have  had  lota  of  trouble,  and  the  deal  I 
made  Is  void  according  to  the  law.  I  had 
no  right  to  make  this  sale,  as  I  was  not  ful- 
ly released  from  the  hospital  for  the  Insane 
at  Steltacoom.  This  property  was  sold  for 
about  one-half  its  value  and  the  court  will 
say  thftt  I  must  get  this  property  back  or 
get  the  real  value  for  it  If  I  don't  get  It 
the  court  will  appoint  a  guardian  for  me  and 
do  It  in  that  way,  and  I  don't  want  that 
done,  -  I  ain  under  under  the  supervision  of 
the  court  and  under  the  protection  of  the 
state,  and  I  will  have  to  get  this  matter  ad- 
Justed  right     Tours  truly,  J.  B.  Winter." 

.[1,11  Our  statute  In  reference  to  the  dis- 
charge of  one  who  has  been  adjudged  insane 
<Rem.  ft  Bal.  Code,  |  1071)  Is  as  follows: 
"Whenever  the  court  shall  receive  infonna- 
tioti  that  such  wafrd  has  recovered  his  rea- 
son, he  shall  Immediately  Inquire  into  the 
facts,  and  if  he  finds  that  such  ward  is  of 
sound  mind,  be  shall   forthwith  discharge 
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sncli  itecaoA  fttom  tAii  and  «Mrtod$';  and  4be 
guBitUan  '  ahall  immediateir  settle'  -  bi»  :««■' 
coovts  and  r«at»Ee<t0:swdi  p»8oa  all'thtngs 
rcmatning  In  bis  bands  belonglBg  or  appei^ 
tata^g  to  sncb  ward.."  '  It  wlU  be  ebserved 
tbat  jtba  statute  makes  do  pcorlsUxii  (or  no^ 
tlce  to  the  ward,  or  i  to  -  any  .  Qtber  person. 
Tbe  respondeat,  bowevec.  contends  tbat  tbe 
ward  must  be  .brongbt  before  tbe  court  la 
some  ;.maniMr>  before  Iti  aoqolres  jurisdic- 
tion to  bear  and  det^oUne  his  mental  con- 
ditioiv  It  Is  elementary  la,^  that  adversary 
rights,  cnnnot  be  determined, without  afford- 
ing an  oiM^rtun^ty  to  be.  beard  to  the  party. 
whose  rights  ave  to  be  affectedi  But  the 
question  arisen  Is  an  adjudication  tbat  a 
person  h&t,  rcqoTered  )>l8  reason  an  adyersacy 
proceeding?  ,fVe  tt^lnk  pot.  Tbe  ..^pi^olntr 
ment  and  quaUfic^ion  o£  tlta  gnar^an  gave 
the.  couf t  {^neral.  jurisdiction  over  , tbe  es- 
tate of  tbe  ward.  The,jurisdlctl6nTCoot'lnued 
until  the  ward  recovered  bi^'^^ason,  at  which 
tjime  t^e  right,  to.  n^anage  t)^  .^tate  by  the 
court .  or ,  the  guai;dlaif  qei^^ed.  .Meeker  v. 
Mettler,  60  yf^sb.  473,  97  Pac.  607.  Tl)e 
statute  contemplates  tbat.tbe  court  shall  con- 
duct such  inquiry  as  It  deems  proper;  that 
iS)  Inqvira  }Jl>f9  [Oifi  rffcts  and  .detormln?  ac- 
cbrdtbgly. 

[3, 4]  Tbe  cases  cited  by.  tbe  respondent  do 
not  bold  tbat  notice  to  the  ward  or  to  his 
next  of  kin  Is  jurisdictional,  but  only  that 
e:({)iediency<  'denia^dii  tbat  such  ti6fl<je  shooldi 
be  given,  ot  that  ith^  ward  be'  brought  be- 
fore ,t,be  court  during  the  bearing.  Moreover, 
we  can  see  no  reason  why  a  court  may  hot 
accept  tbe  resignation  of  a  guardian,  or  dls- 
Cb&rg6  blm  dpon'  bis  o*tn  «ppUcaMea,  with* 
out  notice  to  tbe  ward.  Tbe  questtbn  6^  the 
settlement  0;f  tbe  gu«rdian'8<  acp<>unt  Is  qult» 
a  dlfCerent  thing.  It  is  In  Its  very  'Oatttre 
an  adversary  proceeding,  and  as  snCh  t<e- 
qulres  a  preliminary  notice.  T^e  think  tbat 
both  the  ward. and  ^e, guardian  were  l^^ally 
discharged.     .  . .   ,,      .  ,       ,. .     . 

[5]  We  have  assumed  in  tbe  forgoing  dis- 
cussion that  the  I  bearing  was  bad  in  tbe  ab- 
sence of  tbe  ward.  Tbe  record  Is  silent  up- 
dn  this  question.  In  tbe  Meeker  Case  we 
held  tbat  an  adjudtcatlon  tbat  a  ward  had 
attained  bis  majority,  ^be  being  personally 
present  in  court,  was  conclusive  upon  a  col- 
lateral attack,  t^he  presumption  always  is 
that  a  cqnrt  of  general  jurisdiction  has  pro- 
ceed^ r0gular)y  until  the  contrary  is  made 
to  appear,  where  the  subject-matter  of  tbe 
litigation  is  within  its  Jurisdiction.  State  v. 
Holmies,  12  Wash.  169,  40  Pac.  735,  41  Pac. 
887;  State  ex  reL  Ins.  Co.  y.  Superior  C!ourt, 
14  Wash.  aOS,  44  Pa&  ISl;  It  will  also,  be 
jyresumed  tbat  '«very  step /necessary  to  ac- 
quire jurisdiction  has  been  takeiL  11  Cyc.' 
691,   692. 

[tl  Where  a  cotrrt  of  ge^ral  Jurisdiction 
has  Jurisdiction  of  tbe  subject-matter  of  the 
action  in  wtilcb  the  Judgment  is  pronounced, 
joyisdictita  of  tlie  parties  will  be  presumed. 


Oalpin.  TiFtge.  18  Walh  SSOH.  2irL.  Sd.  8S9. 
"Blvery  presumption;  not  inconsistent  witb 
tba  record,  is  to  be  Indulged  In  favor  of  J«h 
risdiotioQ."  Applegate  v,  Lexington,  etc, 
Min.  Co.,  117  U.  S.  256,  6  Sup,  Ct.  742,  .2», 
L.:iEd.    892.  .... 

f7],,We  conclude  that  the  .guardian  waft 
legally  discharged;  tba.t  the  respondent  was 
under  no  legal  restraint  when  be  executed, 
the  deed;  and  that  he  was  then  mentally 
competent  to  manage  Ills  own  business  af- 
fialrk.  The  fact  tbat  tbe  property  was  sold 
at  an  enhanced  price  a  few  dayi^  later  is  not 
an  unusual  occurrence  in  real  estate  transaii- 
tlons.  .It' is  common  knowledge '  tbit  the 
niarket'value  of  propertj'  responds  truicWy  to 
changing  conditions,  and- that  t3ie  Judgment 
of  men  dilfers  widely  tipon  tbe  qikeMion  of 
value.  .'■•  •■  •  I 

The  Judgment  is  reversed,  vMth  dlrectioiu 
to  enter  tt  Judgment  for  tbe  appdlantK'  .... . 

PA^KBBt  CBOW,.fUid  CHACWIOK^  JJi; 
concur^  .  r, .:  :...:,  .. 


HILL  >.  PAClf  iq  StATES  LTJMBEB  CO. 

(Supreme  Court  of  Washington^'  A,Ug>  S!lt. 
■       ■•  ■       ■    1912.)" '     ■      ■  , 

Oamaq'es  (j  132*)— ExcEssivENiasr-PBBBoif- 

At  Injukies. 
.  '■ '  Plaintiff,'  «n  embloy^  in  defendant's  lofegiucr 
oamp^eantinc  $3.60  a  day,  was  injured  MiLtcE 
15.  1911,  ,by  a  wire  cab|e  striking  Irimpn  the 
side  of  tbe  face  and  neck.  .He  was  severftly 
braised,  and  wav  unconscibns'for  half  an  hour. 
He'  iwas  taken  to  an  iuetigeiiieyihoapital,  wbert 
M  remained  under. treetJBent'fcfr '2  days  aAd-a 
nights,  when  he.  went  to  his  home,  where  bP 
remained  titftii  M^rcb  I7tn,  when  ne  accepted 
traptoyifleM  as  loader  in  a'Wfingle  "miUr'H& 
wps  unfit. for .  tbi*  work,  howievec,  aiid''WBa  dis- 
charged after  working  3%.,daj'8,  after  which 
he  was  again  employed  bl  defendant  at  his  old 
wsrk,  at  which  he  -Workea 'fot  a  month,  wteb 
b« -was  discharged.  .  I^U  f:0'.the  time  of  the  trial). 
December  11,  1911,  he  suffered  from  -Bevero 
pains  in.  the  back  of  his  head  and  neck,  and 
ttftSr'His  discfbSr^e  bkd  nbt  been  able  to  wdrk 
steadily,  though  be.  suiffered  no  diminution  in 
his:  ^ate  of  wages.  iHi«  pbysioian  testified  that 
fnere  had  been  a  strain  of  the  ligaments  of  the 
jointB  of  the  '+ertebr»e,  and  that  it  would  prob- 
ably be  a  year  or  more'  IrOm  the  date  «  wi' 
trial  before  h«  woAld  rtcdver.  Twaotier.phy'' 
sidans  testifi^ed  tha^  ^^, seamed  *f>  lHi,v«-a  stiff- 
neck;  but.  aside  from  his  statementa- andrlds, 
ajmirtnt  iiiabil}ty"t6''timi  his  rieck  but  paP 
tially,  hlsJ condition  Was' normal.'  'ffetd,"' tbat  S' 
verdict  Rowing  him  (1,900.  was  not  so:  exce»- 
sjye  as  to  indicat^.ppssiott  and  prejudice. 

[Ed.  Note.— For  other  cases,  see  Damages, 
Cent;  Dig.  H  372-^85.  306;    Dec.  ^?ig;  |,  132,«i 

Deparbnent  1.  ;  Appeal  from  Supenior- 
Court,  Pierce  County;. i  Ernest  M.  Car^ 
Ju^ge.  .,    : 

.^ction  by.  ^  ,X.  Hill  against  the  Pacl^p 
States  Lumber  Company.  Judgment  for! 
plaintiff,  and.  defendant  iippeals.    Affirmed. 

Hayd«n  A;  Langfaoitee,  for  appellant.  Oor- 
nor  Teats,  Hugo  Meteler,  Leo  Teats,  and 
Ralph  Terita,  all  of  Tacoma,  for  resiiondent 
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CROW,  J.  AcHon  by  S.  J.  HUl  against 
Pacific  States  Lumber  Company,  a  corpora- 
tion, to  recover  damages  for  personal  faijv- 
rles.  Prom  a  verdict  and  Judgment  for  |1,- 
000,  the  defendant  has  appealed. 

Appellant's  only  contention  Is  thai  the 
damages  are  so  excessive  as  to  show  the  In- 
fluence of  passion  and  prejudice.  Respond- 
ent was  employed  as  a  hook  tender  in  ap- 
pellant's lumber  camp,  earning  $3.30  per 
day,  and  on  March  15,  1011,  was  injured  by 
a  wire  cable  striking  him  on  the  left  side  of 
his  face  and  neck.  He  contended,  and  in- 
troduced evidence  to  show,  that  h«  was  se- 
verely bruised  and  Injured  about  ^Is ,  neck 
and  head;  that  ^he  striking  of  the  cable 
B)a4e  l>ioi>  nnconscioas  for,  perhaps,  half  an 
hour;  that  he  was  taken  to  appellant's  onerr 
gency  hospital/  near  the  camp,  where  he 
temaiaed' under  treatment  for  two  days  and 
two  nights;  that  he  then  went  to  his  home 
Id^'acbma,  where  he  remained  lintiil  March 
17,  1011,  when  he  accepted  employment  a»  a 
loader  in  a  shingle  mill;  -that  he  was  unfit 
to  do  the  work,  and  for  that  reason  was  dis- 
charged after  working  3^  (lays;  that  hlB 
next  employment  was  with  appellant  at  his 
old  worie,  wliere  he  remained  for  about  cine 
month,  when  he  was  again  discharged ; .  that 
during  all  this  time  and  until  the  date  of 
the  trial,  which  occurred  on  December  11, 
1911,  he  continually  snfFered  from  serere 
palnd  in  the  back  of  his  head  and  neck ;  that 
after 'working  for,  appellant  he  worked  for  a 
short  time  as  a  second  faller  of  trees;  that 
he  has  sinc6  been  employed  at  tracking  ts 
the  dty  of  Tacoma,  where  blfi  work  is  not 
steady;  that  ainoe  his  Injury  he  reorived 
thti  same  wages  as  before;  that  his  neck  U 
sUfT  and  sore;  that  hlB  activity  is  only  about 
50  per  cent,  of  what  it  was  prior  to  his  la- 
Jury;  and  that  he  is  pbyalcally  unfit  for  his 
former  employment. 

The  physician  who  treated  respondent  tes-1 
tifled  that,  in  his  opinion,  there  had  been-  a 
strain  of  the  ligaments  of  the  Joints,  which 
he  explained  was  a  wrenching  or  stretching 
of  the  Joints,  a  tearing  of  the  attachments 
of  the  ligaments,  and  that  It  would  probably 
be  a  year  or  more  from  the  date  of  the 
trial  before  he  TO>uld  reooTer.  Two  physi- 
cians, who  had  examined  respondeat  the  day 
before  the  trial,  about  nine  months  after  the 
accident,  and  were  balled  as  witnesses  for 
appellant,  testified  tKat  respondent  com- 
plained of  and  seemed  to  have  a  stlfl!  neck; 
that  tbey  conld  discover  no  objective  i^ytup- 
t6ni8;'  and  that,  aside  from  his  statements 
and  the  fact  that  he  turned  his  neck  only 
partially  when  requested  to  Tnove  it,  his  ctin; 
ditlon  seemed  to  be  normal.  The  Company 
physidaA,  who  examine  and  treated  re- 
spondent immediately  a^er  his  injury;  testi- 
fied as  a-  wituesa  .for  appellant,  that  te*- 
spondent  was.  then  wveiely. bruised;  that  be 


was  suffering  mnch  pain,  but  that  no  Injury 
had  occurred  to  the  vertebrae  of  his  neck. 

Upon  this  evidence  the  verdict  may,  per- 
haps, seem  large,  as  appellant  has  not  lost 
much  time,  and  still  has  earning  capacity. 
Yet  the  evidence  is  so  confilotlng  that  we 
cannot  say  the  award  is  sufficiently  exces- 
sive to  show  passion  or  prejudice  on  the 
part  of  the  Jury.  Prom  the  evidence  of  the 
physicians  produced  by  appellant,  it  is  pos- 
sible that  such  a  condusion  might  be  reach- 
ed; but,  If  the  statements  of  respondent  and 
his  physician  be  accepted  as  true,  a- differ- 
ent result  would  fbllow.  The  jury  saw  the 
witnesses,  heard  them  testify,  passed  upon 
their  credibility,  weighed  their  evidence,  and 
undoubtedly  found  that  respondent  has  en- 
dured c<6ntlnued  ^ain  and  suffering,  and  has 
been  Injured '  as  he  coA tends.  The  trial 
Judge;  wflo  also. 'saw  respondent  and  the  wit- 
nesses and'heard  them' testify,  has  sustained 
the  Verdict  While  the  vferdict  may  seem 
large,  we,  are  unable  to  conclude- ftom  all 
the  evidence  that  It  is  sufficiently'  excessive 
to  disclose  passion  or  prejudice 

The  judgment  is  affirmed. 

PARKER,'- GOSB,anb  CfiADWICK,  JJ„ 
concur.  ...  ' 


UNION  ELEVATOR  &  WAREHOUSE  CO., 
Inc.,  V.  PARMElflS'  ^ICAREHOUSB 

(Suprema  Court  of  Washington.    Aug.  22, 
1012.) 

1.  WABKHOUSBMEgr    (i    25*)— Deuvkbt    bt 
Wabebocseuah. 

The  duty  of  a  warehouseman  to  tnm  out 
wheat  stared  with  him  is  performed  when  he 
delivers  it  on  the  cars,  or,  if  the  receipt  per- 
mits, wheat  pf  like  kind  and  quality,  in  proper 
condition.  . 

[Ed.  Note.— For  other  cases,  see  Warehouse- 
men, Cent.  Dig.  H  88-47;  Dec.  Dig.  <  25.»1 

2.  Affkai.  and  Erbob   (|  994*)— Review— 
Orbdibility  of  Evidence. 

Th«  evidence  sastaining  the  judgment,  its 
credibility  will  not  be  considered  on  appeaL 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error.  Cent  Dig.  f{  3901-3906;  Dec.  Dig.  S 
994.*] 

Department  1.  Appeal  from  Superior 
Court,  Adams  County;  O.  R.  Holcomb, 
Judge. 

Action  by  the  Union  Elevator  &  Ware- 
house Company,  Incorporated,  against  the 
Farmers'  Warehouse  Company,  Incorporated. 
Judgment  for  plaintiff,  and  defendant  ap- 
peals.    Affirmed. . 

C.  U.  Spalding  and  J.  M.  Simpson,  for  ap- 
pellant Lovell  :&  Davis,  of  .BJtsvlUe^  for 
respondent 

CHADWIOEt  J.  This  action,  was  brought 
by  respondent .  to.  recover  damag«e.  alleged 
't»  bave  been  suffered  by  reason  of  the  fact 
thstappellaalt  Ibaded  «nt  wheat,  stored  oa- 
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der  th»  tuiual  form;  6t  wdrehbuBe!  receipt^ 
that  was  "wet,  moldy,  and  In  A  growing  con- 
dition" wtaw  it  reactied  the  Tacoma  tend- 
nal. 

[1]  Many  errora  are  aBslgoed;  bnt,  aa  we 
view  tbe  case,  it  being  largely. a  queation  of 
tact,  we  shall  not  discuss  them,  farther  than 
to  say  that  we  find- evidence  to  sustain  the 
judgment.  However,  inasmuch  as  appellant 
earnestly  contends  that  the  effect  of  tbe 
Judgnieut  is  to  wake  it  and  other  warehouse^ 
n^ea  liable  to  meet  the, tests  and-  exactletos 
of  terminal  weigbts  and  grades,  we  shall  ex- 
tend tills  opinion  to.^the  extent  of  saytng 
that  we  do  not  so  interpret  tbe  findings  of 
tbe  lower  court  The  duty  of  a  warebonse- 
maa  to  turn  out  wheat  is.  performed  wben 
be  dellTers  tbe  specific  article  on  the  cars, 
of^  If  the  receipt  be  in  sych  form,  wheat  of 
like  kind  and  quality.  If  it  had  been  proven 
tbat  there  was  aa  «,cc^tssce  at  the  ware- 
house, or  that  tbe,  wheat  wa^  damaged  ip 
trt^slt,  appellant  might  have  recovered;  but 
there  is  ample  testimony  to  sustain  tbe 
court's  findings  that.  ,the  wheat  .was  damaged 
wben  loaded.  This  bebjg.  so,  appellant  is  li- 
able for  its  breach  of  .contract 

[2]  Counsel  have  iavlfted  us  to  pass  upon 
the. weight  of  the  evidence,  saying  tbat  the 
only  evidence  worthy  of  belief  Is  with  ap- 
pellant The  Judgment  being  sustained  by 
tbe  evldenoe,  we  shall  not  pass  upon  Us 
credibility,, 

Judg)ueq(  jaflBrmed.   ... 

CROW,, GOSB,  PARKER,  and  llORRIS, 
J3.f  concur. 


EDDT  y.CftNNINGHAM. 

(Supreme    Court    of   Wasbhigton.     Aug.    20, 
1912.) 

1.  LiBBi,  Awn   Slardeb   (I  124*)— iNSrtuc- 

TIONS^IiABCBNY. 

In  an  action  for  slander  in  calling  plain- 
■tiff  a  thief,  It  was  proper  to  instruct  that 
'it  was  not  enough  for  defendant  to  show  that 
'plaintiff  took  defendant's  money,  but  tbat  he 
'must  SLOW,  by  a  preponderance  of  the  evi- 
dence, that  plaintiff  took  tbe  money  fraudu- 
lently and  with  criminal  intent  and  that  if 
plaintiff  took  tbe  money  under  a  good -faith 
claim  that '  he  was  entitled  thereto,  and  did 
so  openly  and  avowedly,  defendant's  claim  that 
he  was. in  truth  a  thiet  failed,  where  the  tes- 
timony showed  that  plaintiff  had  full  Charge  of 
defendant's  busineagj  receiving  all  moneys  and 
paylos.ajl  demandp,'  iuclwliitg  bis  ownsadary. 
iEA.'  N6te.-r-For  other  cases,  see  Libel  and 
Slsnder,  Cent  Dig.  U  86&-373;  Dec.  Dig.  { 
^^*'  1      i    •  ( 

2.  fiflBEL-  AND  SLAKDrat'  <|  123*)— JUStlFTCA- 
nOffr-iVBX  QVXSUOH.,  .     . 

.J  In-an  action  fqr  calling,  plaintiff  a  "thl^f." 
whether  defendant  justified  the  charge  hel4, 
under  the  evidence,  a' Jury  question. 

[E!d;'  Note.-^Tor  bthe'r  cases,  see  Ubel  and 
Slander,  Oent  Vigl  H  35»-384r   Dee.  Dli.-f 


'3.  Libel'  AliD 'Stikinha;  (|  7*)-^Aoiioi<A*uB' 

Words— "This J. ". . 

To  speak  of  one  as  a  "thief  is  ojdy  prima, 
facie  actionable  per  se,  malice  beilig  the  grava- 
men of  the  charge ;  and  where  tbe  word  is 
used  as  -  a  mer«  term  of  abuse,  or  relates  to  a'- 
transaction  that  was  fraudulent,  but  not  crimr. 
inal,  defendant  is  not  bound  to  strict  proof. 

[Ed.  Note, — For  other  cases,  see  Libel  and 
Slander,  Cent  Dig.  {§  17-78;   Dec.  Dig.  |  7.*1 

4.    LiBEX,     AND     St-ASDEB     (8     124*)— iNSTBtjIb'-' 

TIONS— "PniF." 

Under  Rem.  &  BaL  Code,  {/ 2440,:  wUeb 
makes  it  an.  offense  to  Uve  with  a  contnyoB; 
prostitute,,  it  was  error,  in  an  action. ^or  call-' 
ing  defendant  a  "pimp,"  to  refuse  to  Itastmct 
that  the-  charge  Was  justified  if  platntlff  ttvad- 
with  prostitutes  at  tbe  hotel  where.be  waa- 
employed  by  defendant  where  there  was  evJT, 
dence  that' women,  who  stayed  several  days' 
at  a  time  kt  th«  hotel,  consorted  with 'him,  imd' 
that  he  psoeBied  patronage  .Aoe  tbenti 

[Ed.  Note.-^Fot  other  chtes,  see i  Libel  and' 
Slander,  Cent  Dig.  H  365-373;    Dec  Dig-  (. 

T<)t  other  definitions,  'see  Wo^ds.  and  'Pblras- ' 
es,  vol.  6,  p.  5379.]         •  - 

Department,,!.  Appeal'  from' '  Superior' 
Court,  Franklin  County;  6.  R.  Holcomb, 
Judge. 

Action  by  A.  F.  Eddy  against  Charles  Cun- 
ningham.''Judgment .  for  plaintiff,  and  de- 
fendant, appeals,     Reversed  and  remanded.'. 

H.  B.  'Moland.  of  P^aco,  for.  appellant 
MouUon  &  HendinreDn,  «(  KennenUok,  for  re- 
spondent .■•'.' 

OHADWIOK,  X ,  Ptetntlff  brou^t  tbl»«e- 
tlfOO'  to  recover  damages  for  an  i  alleged  slan-  > 
der.     He  had  been  an  employ^  of  tbe  de- 
fendant at  ,a  botel  in  the  dty  of  Pmco.   .A 
paitt  of  tbe  time  be  acted  as  aadltor  moA 
clerk.  ■  His   poattioa  may   be  described  aa  - 
tbat  of  a  general  factotum  for  his  emi^yeri 
Hie  enjoired  bla  full  trust  and  confidence,  and  . 
seems  to  bare  managed  tbe  business  without 
suggestion.     Finally,   defendant,    being   ap- 
prised of  certain  acts  of  tbe  plaintitC,  dis- 
charged him.'  This  was  done  in  the  presence 
of  others,  and  defeaklant  is  alleged  to  have 
usQd   words  that   are  actionable!    that  is,  - 
"thier'  and  "pimp."     We  think  no  furtbor 
statement  of  the  case  is  necessary.    Defend-:  > 
ant  made  general  denial,  .and  pleaded  mitiga- 
tion, justification,  and  tbe  truth  In  the  words 
spoken.    From  a.  judgment  in  faror  of 'plain- 
tiff,  defendant  .has  appealed.    .  '  < 

{1]  I;t  la  first  contended  that  the   word 
"thief'  should'  have  bete '  withdrawn  from  . 
the  consideration  of  the  jury,  for  tbe  reason' 
that;  tbe  plaintiff  admitted  a  state  of  facts  : 
wJalch  made  him  guilty lOf.  the  crime  of  em*.' 
beszlement     This  the  court  refused  to  do.' > 
and  'iQx>n  the,  particular' word  iB8tnicted>  aa  : 
follower  *To  prove. that  plaintiff  is  a  tdbiel,': 
it  la  not  enough  for  th*  defendant  toahonr  . 
that  plaintiff  took  money  that ^wa«,  the' pn^  ■ 
evts-  ofi  defebdant,'  but  he  mhst  'go  'further' ' 
and  ^low.  thatr'pIaintIS   took    defeodaatfS'' 
m<in(vilfMndu)ettly>and  wtth.'a  CDlmtnaliih*:-! 
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tent .  to 'deprlv«  tUe  Sefendaatof  It  Tbis 
most  be  established  by  a  prepob'derftnce  of 
tbe  evidence,  If,  on  the  other  band,  the 
plaintiff  took  the  defendant's  money  under 
a  gcwd-falth  claim,  made  at  the  time  there- 
of, that  be  was  entitled  to  or  had  a  right  to 
take  It, , and  did  so  openly,  and  avowedly,  and 
ir^,ou  so  find,  then  th^  claim  of  the 'defend- 
ant that  the  plalntlfC  was  in  truth  a  thief 
has  failed."  The  instruction  is  erUicised  be- 
cause' It  l^riSB  to  th^  }ury  the  determina- 
tion of  the  question  whether  resxrandent  took 
appellant's  money  under  a  good-faith  claim 
made  at  the  time,  and  that  he  was  entitled 
to  take  it  and  pay  an  alleged  debt,  ignoring 
the  'only  defense  that  would  avail  respond- 
ep^'j  that  is,  a  good-faith  c^aloj  oi  title  to 
the  property  od  money  which  was  converted 
by  hiito.  'This  would  ordinarily  be  so;  for  no 
man  Should  be  heard  to  plead  the  right  to 
pa^  himself  a  debt  out  of  then^oney  of  an- 
other, knowing  that  he  has  no  title  thereto, 
Qood  faith,  under  such  circumstances,  d{e- 
mands  a  presentment  of  the  claim;  but  in-; 
structions  cannot  be  measured  as  abstract 
statements.  Their  pertinence  depends,  upon 
the  facts  of  ^e  particular  case,  and  the  i  ab- 
stract must  be  tempered  to  meet  the  real  issue.' 
The  testimony  shows  tbat  respondent  had 
full  cbargie  Of  appeHaut's  business,-  receiving 
all  moneys  and  pa^ibg  all  demaiidc^,  ibclud- 
Ing  his  own  salary.  We  think,  therefore;  la' 
respect  to  the  question  raised,  tbat  the  in- 
strsctldh  was  drawn  with  a  proper  ftppfedia- 
tlon'ofi  the  dlsttnguirtdng  features  ^of  tbe 


[2,  n  Ni*  Mo  we  think  that  appellants 
moClonV'to  take  the  consideration  of' the  word 
"flUef  away  from  the  Jury  should  have  been 
graoteH;  Whether  the  use  of  th«  word  was 
justified^  or  whetlier  appellant  showed,  by  » 
preponderance  of  tb^  evidence,' '  a  sttfte  (of 
facts  warranting^  an'  ihferenoe  of  gdilt,  was 
for  the  jury,  althotgh  wehawio  bestttitiob 
In  saying  that;  wer^  we''fre^"to  pass  upon- 
the  question  asione  of  laWy  the  use  of  the 
word  was  amply  Justified  by  4*ef ference  •  to 
tine  attending '4!lroiimetance8;  The 'real  ques- 
tion Is  not  whfether  respondent  was  guilty  of 
lavcenyln  the  seiise  that  a  verdict  of' guilty 
would  be'  Bustalbed;  for  app«<11ant  does  not 
have  to  prove  respondent  guilty  beyond  'S' 
reasonable  doubt  in  order  to  JuM^  his 
wordsi  An  Important  issue  raised  by  the 
pleadftigS'«uid  the  evidence  Is  Whether,  con- 
sidering the  relations  of  the  parties  "and 
aH'  utte'bdlBg  faotd'  dnd  circumstances,  the 
words  I  were  used  ^  In  a  defamatory  sense  as 
charging  a  crlmev  or  merely  as  v^ords  of 
abnBd,'.}u8tlfled  by ttae'<elrcumstances  aodthe 
formev  selatlons  of  the  parties.  '  This  18  so 
beoatwe'thfliwbrd  "thief"  ts  only  prima  fade 
aothmable  per  se.  23  Cyc.  801.  Malice  Is 
the  jiVBWiiDen.of  the  charge,  and  where  the 
won  tensed  as  a  miere  term  6f  abuse  4r 
had  relftttoa  to  a^ttsanshctlini  tbat  'was  trand* 


ulebt,  but  not^CDlmtnftl)  ttilute  been"tadd*that 
a  defendant  Is  «olk  bound  to  strict  proof. 
Brldgman  t.  Armer,'e7'  Mo.  Upp.  B28;  Bi^b- 
erts  V.  Ramsey,  86  Ga.  432,  12  S.  E.  644. 
This'  latter  element  Is  Ignored  in  the  Instruc- 
tion, thoagji  caUed  for  bythe  pleadings  and 
the  iavldenee,  and,  tn  the  event  of  a  new  trial, 
might  with  propriety  be' noticed 'by  the  court 
[4]  In  submitting  the  word  "pimp''  to  tlM 
Jury,  the  court  said :  '>'to  eliarge  a  man  wltb 
being  a  pimp  chatf<M  him  with  a  commls- 
stoB  of  an'  ofTetise  or''Off«>n8es"againSt  the 
laws  of  the  state,  attd  *MA  are  punish- 
able. The-  legal  deflniliott'  of  the  woifd  'pimp* 
is:  One  who- solicits  'other  men  to  go  to 
houses  or  plaltes  of  proMitution  for  Immoral 
purposes';  or  who  Solicits  men  to  associate 
with  prbstltutes  fol*  ttmrioral  purposes;  or 
one  who' in  some  way  '  procures  for  others 
the  mesne  of  gratifying  'their  passions;  or 
one  who  lives  'ViMiblly  or  In  part  'upon  the 
earnings  of  "an  Immotal  woman,  earned  by 
Immora'l  practices  of  prostitution."  It  will 
be  seen  that  the  court  has  adopted  section 
2440,  Rem.  &  ml.  Coite  (omitting  the  words 
contained  therein  "every  person  who  shall 
live  with  a  common  prostitute"),  as  a  com- 
prehensive definition  of  the  term.  Appel- 
lant requested  the  court  to  instruct  the  Jury 
that,  if  they  fbund  from  the  testimony  that 
respondent  had  been  living  with  prostitutes 
at  the  hotel,  it  Would  be  a  justification  of  ttae 
charge.  We  think  this  ,  instruction  should  ' 
have  been  given.  The  Word  ^*pimp''  Is  not 
Refined  by  statute  eo  nomine;  and  It  would 
seeiU 'that -one  charged  With  using' the  term 
in  a  defamatory  way  should  not  be  bound  ' 
to  prove  acts  or  conduct  that  would  neces- 
sarily sustain,  or  even  Justify,  a  criminal 
prosecution  pnder  Bectloa,2440  of  the  Code. 
The  words'  "living  with"  were  rejected  by 
the.  court,  as  we  understend,  because  the 
testimony  offered  by*  the  appellant  showed, 
only  an.  occasipoal  xesovt  to  meretricious  re- 
lations, and  not  a  living  together  in  the 
seme  of  habitual  associadon.  The  evidence 
of  appellant  tends  to  show  that  it  was  the 
practice  of  certain  lewd  women  to  lodge  at 
the  hotel;  that  respondent  assigned  them, 
as  a  rule,  to  a  room  convenient  to  bis  own, 
and  that  one  of  them  at  least  consorted  regu- 
larly, and  others  occasionally,  with  him  while 
there;  tbat  thMe  women  were  there  several 
days'  at  a' .time,  and  frequently;  that  re- 
spondent entered  false  names  of  these  women 
upon  the  hotel  register  and  -procured  patron- 
age for  them.  If  this  testimony  la  troe, 
plaintUI  encouraged  the  patronage  of  lewd 
women,  and  did  himself  participate  In  their 
lustful  practices.  Under  this '  state  of  fsees, 
the  law  should  not  be  too' scrupulous  or  over- 
technical  in  defining  the  term  "pimp."  In 
our  Judgment  there  is  testimony  warranting 
the  court  In  giving  an  instruction  to  the  ef- 
fect that  a  ''liytng  with,"  under  ttae  statate, 
means  a  resort  to  sexual  commerce  with  an 
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abandoned  Woman  under  Hvib  clfcnmstances 
as  would  sbow  previous  airangemetit  and  un- 
derstanding. The  bffeflte  lies  In  the  reputed 
or  acknowledged  diaracter'  of  thie  Women, 
ratber  than  In  the  character  or  frequency  of 
the  act  The  laW  never  Intended  that  the  In- 
nocent meaning  of  the  words  "living  with," 
as  applied  to  bilsband  and  wife,  or  to  people 
of  chastA  character,  should  be  applied  to 
those  who  habitually,-  even  for  a  brief  sea- 
son, conson  In  adulterous  intercourse.  In 
such  case  the  words  have  a  meaning  of  their 
own,  and  it  is  well  understood.  The  new 
Criminal  Code,  in  Its  definition  of  the  trlmes 
of  adultery  and  lewdness,  seems  to'  recogiil^ 
this  principle^  and   has  dropped   from   the 

-law  the  comnkni'law  «Iemait  of  "llvtng  with," 
as  used  in  the  oMer  arid  stricter  sense.  We 
do  not  want  to  be  understood  as  holding  that 
an  occasional  act  of  lewdness  would  stmtalh 
the  charge,  bdt  only  that  where,  as  it  nia^ 
have  been  in  this  case,  the  respondent  found 
comfort  and  companionship  ftota  day  to  day 
and  f^m  time  to  time  in  the  society  of  fan- 
en  women-  the  Jury  would,  Iri  law,  b^  Justi- 
fied In  applying  the  wtord  "^iHrp.*       ' '       ; 

•  Because  of  these  errors,'  appellanlfs  inotlon 
fo*  a  new  trial  should  ftave  been  rtistalnfed. 

-Wherefore  the  judgment  of  the  lower  court 

-Is  reversed,  and  the  case  remanded  for  fui;- 

-ther  proceedlngis.  "•  ■.    .    . 

OOSB,  CROW,  PARKER,  and  ELLIS,  JJ., 
concur.  -  ■ 


>TATE  ex  reL  POWEILL  t.  FA8SETT,  Com'r 
of  PubU«  Utilti«8  ex  al. 

(Supreme  Court  of  Washington.    Aug.  ^, 
1W2.) 

1.  Appeal    and    Error    (J    418*)  —  Appeal 
FROM  Several  Judosients— Noticb— Surn- 

CIBNCT. 

Under  Rpm.  *  BaL  Code,  |  lTl«i  pro- 
viding for  notice  of  appeaL  only  one  notice  was 
required  on  appeal  from  two  judgments  in  quo 
warranto.  di«mia«ltlg  the  proceeding  as  to  sep- 
arate defendants. 

[Ed.  N6te.— For"  other  cases.  See  Appeal  and 
Error,  Cent.  Dig.  |  2144;    Deci  Dig.  f  416. •] 

2.  MtmiciPAt  CoBPiJBAtToifs  (I  ie2*)^-Ofn- 

•    CBBS  AND  ElCPLOTte— SaLABIKS— MtTNIOlPAL 

LiABiLrrr. 

Where  relator  was  discharged  as  fore- 
man of  a  'mnnicipal  water  construction  depart- 
ment, and  his  succesaor  Tiad  been  paid  the 
salary  up  to  the  time  of-  the  trial,  the  city  was 
absolved  froim  liability  to  relator  to  that  date, 
even  if  he  was  wrongfully  di?cl)arged. 

[Ed.  Note. — For  other  cases,  see  Municipal 
Corporations,  Cent.  Dig.  )$  357-367,  369,  372, 
3T4;    Dec.  Dig.  {  162.«]  ' 

8.  Quo  Warranto    (J  24*)— Right  to  Rk- 
'    UEF— "OrncEB." 

Under  Spokane  Charter,,  which  established 
a  commission  form  of  government  and  classi- 
fied civil  service,  ope  entitled  to  the  positioa 
of  foreman  in  the  water  construction  depart- 
ment is  an  "officer,"  aJid' net  a  mere  sobAfrA- 


nate, '  as  affecting  his  right"  to  mainbitii'  qlio 
warranto  On  wrongful  dis&havgff. "  ■'■  '•.■■>■■■■     ~ 
[Ed.  Note.— For  other  Cases,. bee  Quo  War- 
ranto, Cent.  Dig.  I  27;  De<5.  D«,  |  34.*] 

4.   M-UNIOIFAL    COBPOBATTOBTS    ({    48*>->-<!lVII. 

Sebv-icb— CowBTBucnow  of  Cbabtkb. 

,  Spokane  Charter,  g  120,  wUc|)  proviieB 
that  "all  other  provisions  of  this  Charter  shall 
become  effective  on  the  assamptioti  of  office 
of  the> coaooBiasioners  first  eleoted.  thereandek,t^ 
me«ni|  all  other  provisions  applicable  to  tbe 
commission  form  of  government  established 
by  thi  charter  whicH'  were  to  be  executed  bir 
the  commission  thereafter  to  be  elected,  anS 
does  not  nuUify.  the  provisipn.  in  qectiop  63 
that  all  jnuoicipal  emp^oj;£s  in.  office  at  the 
adoption  of  the  charter  shall  continue  In  office 
until  removed  for  cause.  '  .  ••.! 

'  [E)d.  Note.-'-For  other  cases,  '*ee  Mnnicipal 
Corporations,  Cenh  Dig.  U  127-138;  De&i  Dig. 
I  *?^1  .'•.■: 

6.  Quq   WA,BSAitTO   (f  3i8»)r-^Ainnii»-Oiviii, 

Service.  •  ,    :  • 

The  commissioner  bf  public  utitttiea  of 
Spokstie  is  a  proper  party  to  a-  proceeding 
brought:  by  >  a  nanieipat  employ4<  worongfidly 
removed,  -  to  ous^  -  the  soecessor  jwui  cofppel 
relator's  restoration  to  office. 

[Ed.  Note.— For  other  cases,'  see  Quo  War- 
ranto,' Cent.  Dig.  I  44;    Dec.  Dig.  S  38.*]    ' 

•«.  Qu6  Warranto    (J  60*)-^Sc6pe  of  "Rt- 

lief;    ■  ..    ■    -    ■ 

A  mnnielpal .  eauFAoy^,  wxongf  iflly.  -  removed, 
can  seek  ouster -pf  hia  sncceMor  , and,  compel 
bis  own  restoratiou  to  the  omqe,.  in  ope  pro- 
ceeding; ,•.•'-•.•■• 

[Ed.  Nbte.— For  other  cases,  *ee  Qno'Wai^ 
ranto,  Crat.  Digj  {  71;    Dec;  Dig.  i;QO>.*l    . 

.■  •  .-■  i-L  ■■  /   .> 

-,.  Department,    1.      Appeal    from  .  Superior 

Coprt,.  Sp|okafie,Couritiy ;  W.  P.  B^ll,  iJiulge. . 
',  9110  warranto  ijytbe  State  o<|W8shlngton, 
on.  relation  of  W.  S..  P^fireU,  against  C.  M. 
FassetV, Commissioner  of  Public  UtlUtipa!  c^ 
the  City  of  Spokane,  and  ottiers.-  From  judg- 
qients  of  dismissal,  Relator .  appeals.  .  Re- 
versed and  remanded,  •       •,, 

'  E.  O.  Connor  and  F.  B.  MocrlU,^  fot.  ap- 
pellant. A.  M.  Craven,  Wm:  S.:  RitiiardBOB, 
and  Harris  Baldwin,  all  of  Spokane,  for  ve- 
spondents.  •    .   .    .  ,\. 

60SE,  X  This  Is  a  ^o  wari-antA  plSy- 
ceeding.  The  complaint  alleges  aiid 'the  rec- 
ord shows  that  the  eity  of  Spokane  is  a  mu- 
nicipal" corporatl6n  of  tbe  first  class;  that 
on  December  28,'  1910,  it  adopted  a  new 
charter;  that  the  defendant  Fassett  Is,  and 
since  the  14th  day  of  March,  1911,  has  been, 
commissioner  of  public  ntlltties  of  the  city; 
that  the  plaintiff;  on  the  1st  day  of  Jnly, 
1909,  was  appointed  to  the  poidtion  of  con- 
struction foreman  in  the  water  constmctlon 
department  of  the  city,  and  continued  li 
that  position  and  performed  the  duties  there- 
of np  to  and  including  the  28th  day  of  Jan- 
nary,  1911,  at  the  monthly  salary  of  ?126 
per  month;  that  the  posltidn  was  placed 'In 
the  classified  trltll  service  by  the  dlvll  se^fv* 
ice  conifiiissloii  of  the  city  dn  the  27tb  day  of 
Apell,  1911;  'tlmt  the  new  charter  provides 
that  all  employes  in  office  at  the  time  of  itt 
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.adpptlon  sball  retain  tbelr  poBitlon,..  unless 
removed  for  .eause ;  tbat  on  the  28tb  day  of 
January,  1811,  the  plaintiff  recMved  a  notice 
from  th()  superintendent  of  the  water  depart- 
ment of  the dty,  to  the  effect  that  be  was 
"relieved"  from  duty;  that  on  January  30th 
said  ^nperlnteudent  issued  a  notice,  to  the 
effect  that  the  defendant  Burke  had  succeed- 
ed the  plaintiff  as  general  foreman  of  con- 
struction ;  that  Burke  has  ever  since  held 
the  position;  that  the  plaintiff  was  dis- 
missed without  notice  and  without  a  hear- 
ing; and  that  his  name  was  stricken  from 
(be  pay  roll  of  the  city.  The  prayer  of 
the  complaint  Is  that  the  defendant  Burke 
t>e  ousted;  that  Fassett,  as  commissioner  of 
pnblie  Utilities,  be  required  to  restore  the 
plaintiff  to  bis  former  position  and  rein- 
Mate  bis  name  upon  the  pay  roll  of  the  dity; 
that  the  plaintiC^  have  judgment  against  the 
defendants  for  his  salary  since  the  day  of 
his  removal  at  $125  per  month;  "and  that 
said  salary  be  paid  to  said  plaintiff  by  the 
city,  of  Spokane  and  the  defendants  herein." 
The  defendants,  the  city  and  Fassett,  as  com- 
missioner of  the  public  utilities  of  the  city, 
filed  separate  demurrers,  setting  up  the 
first,  fourth,  sixth,  and  seventh  grounds  of 
the  statute.  Rem.  &  Bal.  Code,  {  2S9.  The 
demurrers  were  sustained,  and,  the  plaintiff 
declining  to  plead  further,  a  Judgment  of  dis- 
missal and  for  costs  was  entered  on  the  20th 
day  of  February,  1912.  Th^  defendant  Burke 
answered,  and,  after  trial,  a  Judgment  of 
dismissal,  with  prejudice  and  for  costs,'  was 
tatered  in  bts  favor  on  the  23d  day  of  E'eb- 
rnary  following.  On  March  16tb  the  plain- 
tiff served  and  filed  a  single  notice  of  appeal 
from  both  Judgments.  On  March  18th  be 
filed  an  appeal  bond  wltb  appropriate  refer- 
ence to  the  two  Judgments. 
"  [1]  Tbe  respondents  have  moved  (1)  to 
.strike  the  btlefs,  on  the  ground  that  tbe 
-ecrora  are  not  clearly  assigned,  and  (2)  to 
dismiss  tbe  appeal  and  affirm  the.  Judgment 
because  of  the  appellant's  failure  to  serve 
and  file  a  separate  notice  of  appeal  and  a 
iieparat;e.  appeal  bond  upon  each  Judgment. 
Upon  the  first  ground.  It  snfSces  to  say  ^hat 
we  think  tbe  errors  relied  upon  are  suffi- 
ciently Indicated  to  warrant  their  dlscus- 
aion.  The  motion  to  dismiss  is  without 
qterit.  There  is  but  one  case  and  one.  notice 
of  appeal,  and  one  appeal  bond  suffices,  al- 
though there  are  two  Judgments.  Uem.  & 
Bal.  Code,  f  1719;  First  National  Bank  t. 
Fowler,  51  Wash.  638,  99  Pac.  1034 ;  O'Con- 
ner  v.  Force,  58.  Wash.  215,  108  Pac.  454, 
109  Pac.  1014;  Wetherall  v.  WetUerall,  56 
yfasb,,  344,  105  Pac.  822.  In  tbe  Fowler 
Caae  <^our  actions  were  <K>nsolidated  for 
trial;  butseparatefindlugs  and  decrees  were 
euitered  in  esjch  case.  A  motion  was  made  to 
dismiss,  the  appeal,  because  there  was  but 
one  notice  of  appeal  and-  but  one  appeal 
bond.  In  denying  the  motion,  we  said  that 
tbe  appellant  bad«  right  to  treat  it  as -one 


action,  and  that  "there  was  but  one  subject- 
matter  involved." 

[2]  We  need  not  consider  whether  the  de- 
murrer of  the  city  was  properly  sustained, 
as  tbe  evidence  submitted  at  the  trial  sbows 
that  the  city  had  then  paid  the  entire  salary 
to  Burke  up  to  that  tima.  This  absolved  It 
from  liability  to  tbe  appellant  to  that  date. 
Samuels  t.  Harrington,  43  Wash.  603,  86 
Pac.  1071,  117  Am.  St.  Rep.  1075, 

[3]  The  respondents  Fassett.  and  Burke 
contend  that  quo  warranto  does  not  lie,  be- 
cause the  appellant's  position  is  a  subordi- 
nate one,  and  not  an  office,  wltbin  ttae  mean- 
ing of  tbe.  charter  or  tbe  Code.  B«m.  &  Bal. 
S  1034.  Tbe  new;  city  charter  establishes  a 
commission  form  of  government.  Its  appllca- 
|>le  provisions  are  as  follows: 

"Commission,  Rules  and  /Powers.  Tbe 
commission,  with  tbe  approval  of  tbe  coun- 
cil, shall  make  such  rules  and  regulations 
for  tbe  proper  conduct  of  its  business  as  It 
shall  find  necessary  and  expedient  Tbe 
commission,  among  other  things,  shall  pro- 
vide for  the  classification  of  all  &apXoyia, 
except  day  laborers  and  the  appointive  of- 
fices mentioned  in  sections  twoity-four  (24), 
twenty-five  (25)  and  tblrty-two  (32)  of  tbis 
charter;  for  open  competitive  and  free  ex- 
amination as  to  fitness ;  for  a  period  of  pro- 
bation before  employment  is  made  perma- 
nent; for  an  eligibility  list  from  which  va- 
cancies shall  be  filled ;  and  for  promotion  on 
tbe  basis  of  merit,  experience  and  record. 
Employes  within  the  scope  of  this  article 
who  are  in  office  at  tbe  time  of  tbe  adoption 
of  this  charter  sball  retain  their  positions, 
linless  removed  for  cause.  The  council  may, 
by  ordinance,  confer  upon  tbe  commission 
sucb  further  rlgbts  and  duties  as  may  be 
deemed  necessary  to  enforce  and  carry  out 
tbe  principles  of  this  article." 

"Continuation  of  Existing  Government  and 
Offices.  The  government  and  offices  exist- 
ing prioi^  to  the  adoption  of  tbis  charter, 
sball  continue  until  tbe  election  and  quall- 
flcation  of  officers  first  elected  under  this 
charter  at  the  general  election  in  March, 
1911.  Tbe  provisions  of  tbis  charter  with 
reference  to  elections,  recall  of  elected  offi- 
cers, direct  legislation  and  charter  amend- 
ments shall  be  in  force  from  tbe  date  oC 
the  adoption  of  this  charter.  All  other  pro- 
visions of  tbis  charter  shall  become  effective 
on  the  assumption  of  office  of  tbe  commis- 
sioners first  elected  thereunder." 

In  adopting  the  charter,  tbe  people  of  tbe 
city  made  it  as  plain  as  written  language  can 
make  it  that  the  merit  sjrstem  should  there- 
aftef  obtain.  It  applies  to  all  employes 
placed  in  tbe  classified  civil  service  list,  and 
the  manifest  Intent  was  to  classify  such  po- 
sitions as  offices,  and  to  have  such  officers 
removable  for  cause  orily.  The  charter  was 
in  effect  when  the  appellant  was  relieved 
tfotn  duty  wltbout  a  ^hearing  and,  so  far  as 
record  discloses,  wltbout  cause.    Tbe  appei<' 
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lant  would  probably  not  be  an  officer,  as 
defined  by  tlie  common  law,  but  the  dear  In- 
tent, of  the  charter  is  to  afford  him.  all  the 
protection  of  an  officer^  The  people'' wbp 
created  the  charter  did  not  Intend  to  give 
Jtim  the  right  to  be  retained  In  office  with- 
out affording  lUm  an  adequate  remedy  If  he 
should  be  removed  In  violation  of  the  pl^ln 
provisions  of  that  instrument.  State  ex  rel. 
Xoung  V.  Smith,  19  Wash.  644.  S4  Pac.  33. 

[4]  The  respondent  Burke  argues  .that  sec- 
tion 53  of  the  charter  did  not  become  opera- 
tive until  after  the  assumption  of  office  by 
the  commissioners  first  elected.  It  Is  true 
that  the  commission  could  not  provide  for  a 
classification  of  officers  until  after  the  Sec- 
tion 'of  the  commisslonen  in  March,  1911. 
Section-  63,  however,  expressly  continued  In 
office  all  employes  "who  are  in  office"  at  the 
time  of  the  adoption  of  the  charter,  -Unless 
removed  for  cause.  The  clause  in  sectlofa 
120,  to  the  effect  that  "an  other  provisions 
of  this  charter  shall  become  effective  on  the 
assumption  of  office  by  the  commissioners 
first  elected  theneun'der,"  mtans  all  other 
provisions  applicable  to  a  commission  form 
of  government  which  were  to  be  executed  by 
the  commission  thereafter  to  be  elected,  and 
was  not  Intended  to  nullify  the  clause  in  sec- 
tion 53,  which  embraces  only  those  who 
were  in  office  at  the  time  the  charter  was 
adopted. 

[1,1]  The  contention  of  the  respondent  Fas- 
sett  that  he  is  not  a  proper  party  defend- 
ant Is  untenable.  The  purpose  of  the  Infor- 
mation Is  twofold:  (1)  To  oust  Burke  and 
to  require  Fassett,  as  commissioner  of  pub- 
lic utilities,  to  restore  the  appellant  to  of- 
fice, and  (2)  for  damages.  The  first  object 
caji  only  be  accomplished  by  making  Fassett, 
In  his  official,  capacity,  a  party  defendant. 
State  ex  rel.  Hellbron  y.  Van  i^rocUin,  8 
Wash.  5C7,  36,  Pac.  493.  In  Interpreting  our 
quo  warranto  statute  (Rem.  &  Bal.  Code,  { 
1034  et  seq.),  the  court  said  In  the  Hellbron 
Case:  "This  information  Is,  under  th«  Code, 
a  plalq  fltatementof  the  facts  (soctioQ  681), 
and  tJierelu  is  just  like  a  complaint  upon  any 
other  cause  of  action;  that  It  is  to  be  filed 
upon  the.  .^relation  of  some  one  Is  the  only 
even  formal  difference  between  tIMs  proceed- 
tag  and  aa  ordinary  civil  «ctIoa.":  A  liti- 
gant Is  not  required  to  resort  to  two  actions 
where  one  will  suffice;  nor  was  the  appel' 
lant  required  to  anticipate  at  his  peril 
whether  the  commissioner  of  public  ntlllties 
would  restore  him  to  office,  if  he  obfcakied  a 
Judgment  against  the  iBtrnder.  The  appeU 
lant  is  entitled  to  a  decree  directing  the 
commissioner  of  public  utilities  to  restore 
klm  to  office,  and  to  reinstate  him  upon  the 
pay  roll'  of  the!  city,  and  to  a'  Judgment 
against  the  respondent  Burke  for  his  dam- 
flgiis. 

Reversed;'  and  remanded  for'  further  pro- 
ceedings In  cotifbrijilty  with  this  opinion. 


CROW,  PARKER,  jaBd  ELLIS;  JJ^  coa* 
cut. 

CPADWICK,  J.  I  concur  in  the  Judg- 
ment of  my  Associates,  but  I  believe  It  la 
not  out  of  place  to  say  that  this  case  illus- 
trates one  of  the  inconsistencies  of  modem 
tendencies  to  municipal  government.  I  be- 
lieve In  a  freer  democracy  and  a,  rule  of  clvQ 
service,  but  I  find  myaelf  unable  to  Jiarmoa- 
ize  these  theories  with  the  theovy  of  ceai' 
trallzed  power  and  authority  comprehended 
In  the  comfailsslon  l^rm  of  government  The 
first  principle  of  the  latter  plan  Is  to  ,Qen- 
traltze  authority  and  fix  responsibility;  to 
distribute  the  functions  of  government  among 
a  lesser  number  of  men  than  heretofore,  and 
charge  them  with  full  responsibility :  for  their 
conduct,  and  to  recall  them  if  inefflclent  or 
corrupt  Now  it  needs  no  argument  to  dem- 
onstrate the  fact  that  officers  so  situated 
and  subject  to  such  hazards  should'  have 
full  power  to  dispense  with  the  services  of 
any  mere  employ^.  It  la  manifestly  tin- 
Just  to  charge  a  commissioner  with  respon- 
sibility, and  compel  him  to  d^;>ead,  la  the 
execution  of  his  plans,  upon  those  who  may 
even  be  hostile  to  him  and  to  his  ideas. 
State  ex  rel.  McReavy  v.  Bnrke,  8  Wash. 
412,  36  Pac.  281.  Such  Is  the  case  here. 
But  the  same  hand  that  put  the  principal 
responsibility  upon  the  oommissloner  .  fol- 
lowed It  with  provisions  which  tie  his  hands 
and  shackle  his  Judgment,  and  when  the 
people  In  their  sovereign  capacity  adof)'. 
both  prttvlsions,  courts,  which  are.'Powerl^s 
to  control  legislative  policy,  should  not  ^ 
called  upon  to  rewrite  the  charter  of  a  sel:' 
governing  dty.  There  Is  a  science'  In  law ' 
making,  and  too  often,  when  sentiment  is  al- 
lowed to  usurp  its  place,  we  find  a  aitnar 
tlon  such  as  Is  here  disclosed.  '  '        >    .     -i 


HAPGOOD  «t  al.  V.  CITY  OF  SEATTLE. 

(Supreme  Court  of  Wnshlngton.     Aug.  16, 
1912.) 

1.  Mi;nicipal  Corporations  (j  ■  514*^  — 
Stbeet  Improvements  —  Assessment  op 
Damaged  Pro'pertt  —  Cancellation— Bf 

FKCT. 

Where,  after  property  originally  'assessed 
for  a  street  Improvempflt  was  found  to  have 
been  damaged  in  condemnation  proceedings,  and 
therefore  not  subject  to  assessment,  the  assess- 
ments  were  canceled  of  record  by  a  city  oirdi- 
nance,  they  were  thus  rendered'  nugatory  and 
unenforceable,  authorizing  a  reassessment  to' 
obtain  tbe  balattce  of  the  coat  of  the  improve- 
ment, as  provided  by  Rem.  &  Bal.  Code,  ( 
7893  et  seq.,  and  Seattle  City  Charter,  art  8, 
S  18.       ■    ■ 

[Rd.  Note.— Fot  Other'  cases,  gee  MMicipal' 
Corporations,  Ont  Dig.  {$  120T^-1216;  Dee^ 
Dig,'  i..614.f.]     .  .  i  ■■  .    •      . 

2.  MoNtciPxt     Corporations     <i  •  469*)  — 

'STRiaW  ISCPROVEMENTS— STATtT'tKa.  ■   '■ 

Reni.  &  Bnl.  Code;  {  7571,  provides  that  it 
shall  be  Lnw-^iil  for  any  city  of  "the  first  cIhbs  to 
ordei-  any  imhrbvement;  the  cost  of  trhicli  is  to 
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b« '  chaViied  to  a^nttiiiK  property,  when .  such 
cost  shall  not  exceed  50  per  cent  of  the  t^u« 
of  the  leal  estate,  exduBive  of  improvements 
within  the  proposed  improvement  district,  ac- 
cording to  the ,  valuation  last  placed  on  it  for 
purposes  of  gener&l  taxation.  Held,  that  such 
section  was  intended  for  the  benefit  of  prop- 
erty owners,  and  thaC  where  tlie  portion  of  the 
cost  of  the  improvement  assessed  against  them 
did  not  exceed  the  limits  specified,  the  imlprore- 
ment  was  authorized,  though  its  entire  cost  ex* 
cceded  the  limit  fixed;  tl>e  difference  being. paid 
otherwise  tiian  by  such  special  assessment. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporati9n8,  Cent.  Dig.  {  1101;    Bee.  iMg.  I 

8.  Municipal    Cobporationb    (J    450»)— Iir- 

'   FBOVKMSNTS— SPECIAI.     ASSesdMENTA— "DIS* 

TKicr." 

.  Rent,  ft  BaL  Code, .  i  7571,  makes  it  un- 
lawful for  any  first-class  ci,ty  to  order  an  im- 
provement, the  cost  of  wmch  Is  to  be  charged  to 
abutting  property,  when  snch  '  cost  exceeds  50 
per  cent,  (rf  the  valoe  of  the  real  estate,  exclu- 
sive of  improvements  within  the  proposed  im- 
provement district,  etc.  Beld,  that  the  "dis- 
trict" referred  to  m  such  section  w&s  not  lim- 
ited to  the  real  estate  within  the  boundaries  of 
a  specified  locality  which  might  ultimately  be 
legally  assessed,  to  pay  the  cost  of  the  improve- 
ment, but  Included  all  the  real  estate  within  the 
physical  outer  boundatles  of  the  defined  district 
tboogh  some  «l  it  was  .sabsequently  found  not 
benefited,  and  th«refo:re  not  subject  to  assess-, 
ment.  .  ' 

[Ed.  Note. — ^For  other  cases,  see  Municipal 
Corporations,  Cent.  Dig.  M  1^3,  1074;  Dea 
Dig.  f  450.* 

IV>r  other  definitions,  see  Words  and  Phrases, 
ToL  3,  pp.  213&-2138;   vol.  8,  pp.  763&-7640.1 

4.  Municipal  Cokpokations  tf  614*)— ruB- 
.Lic  iKPBpvBMENia— Assessments  —  Reab- 

BESSUEKT. 

Rem.  &  Bal.  Code,  I  7883,  after  authoriz- 
ing reassessment  for  public  improvements,  pro- 
vides that,  whenever  for  any  cause  the  amount 
assessed  shall  not  be  sufficient  to  pay  the  cost 
of  an  improvement,  it  shall  be  lawful  for  the 
city  council  or  other  authorized  board  or  body 
to  make'  a  reiassessment  on  all  property  in  the 
local  assessment  district,  sufficient  to.  pay  for 
the  improvement.  Held,  that  such  'section  au- 
thorizes an  additional  charge  against  property 
once  assessed  for  a  street  improvement,  limited 
only  by  the  benefit  which  the  property  has  re- 
ceived ftDnl  the  improvement  to  be  equitably 
apportioned. 

[Kd.  Note.— For  other  cases,  see  Municipial 
Corporations,  Cent  Dig.  tf  1207-1215;  Dec. 
Dig.  I  B14/S]     . 

5.  Municipal     Cospobations     (I     614*)  — 

StBEET   IMPBOVEMENTS — RXASSESSUENT. 

Under  Rem.  &  BaL  Code,  i  7894,  providing 
for  the  reassessment  of  property  for  public  im- 
provements, in  case  the  original  assessment  is 
rendered  invalid,  either  directly  or  by  virtue 
of  any  decision  of  the  court,  it  is  not  necessary 
to  justify  a  reassessment  that  a  particular 
original  assessment  shall  have  been  adjudged  in- 
valid, but  it  is  sufficient  that  it  is  so  in  fact; 
any  decision  so  showing  'being  sufficient  to  sup- 
port a  reassessment. 

[Ed.  Note. — For  other  cases,  see  Mnnicipal 
Corporations,  Cent  Dig.  ti  1207-1216;  Dec. 
Dig.  {  614.*j 

0.  Municipal     CospoBAnoRS     (|     441*)  •— 

-SXBBBT  IliPBOVKMKN'ro— PBOPBBTT  DaUAOBD. 

A  determination  in  condemnation  proceed-' 
ings  that  certain  property  within  an  assessment 
district  was  damaged  by  an  improvement  con- 
stituted a  final  determinatioA  of  the  fact  in  a 


eobseqaent  proceeding  to  confirm  a  special  a^ 
se^smeilit  on  an  issue  as  to  whether  it  was  sal>- 
ject  to  assessment. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  ft  1058,  1059;  Dec. 
Dig.  I  441.*] 

Department  1.  Appeal  from  Superior 
Court,  King  County;  H.  A.  P.  Myers,  Judge. 

The  City  CouncU  of  the  City  of  Seattle 
baring  confirmed  a  supplemental  assessment 
over. the  objection  of  G.  W.  Hapgood  and 
others,  they  appealed  to  the  superior  court, 
where  the  action  of  the  City  Council  was 
affirmed,  from  which  they  again  appealed. 
Affirmed. 

Balllnger,  Battle,  Hvlbert  ft  Shorts,  Wm. 
Hickman  Moore,  Edwin  C.  Ewlng,  McCluxe 
ft  McClnre,  Brady  &  Rummens,  Peters  ft 
Powell,  Byers  ft  Byera,  Wm.  Martin,  and 
W.  A.  Keene,  tor  apj^llants.  .James  E. 
Bradford,  Wm.  B.  AUison,  Leander  T.  Tur- 
ner and  Preston  ft  Thorgrlmson.  all  of  Seat- 
tle, for  respondent. 

PARKER,  J. ,  These  are  appeals  from 
judgments  of  the  superior  court  for  Kin,': 
county,  affirming  the  action  of  the  city  coar- 
cll  of  Seattle  In,  making  and  confirming  a 
supplemental  assessment  against  property  of 
appellants  for  the  coat  of  a  local  street  Im- 
provement. The  same  contentions  are  made 
by  appellants  in  each  case  in  this  court,  so 
our  lUscussion  and  conclusions  wIU  i^BpIy 
alike  to  all. 

In  December,  1905,  the  city  council  of  Seat- 
tle passed  Ordinance  No.  13,10%  provldlnyr 
for  the  change  of  grades  of  Jackson  and  oth- 
er streets  in  the  city,  providing  for  the  in- 
stitution of  condemnation  proceedings  to  ac- 
quire and  damage  property  rights  as  against 
the  owners  of  abntting  property  necessary 
to  the  making  of  stich  change  of  grades,  and 
providing  for  the  levying  of  special  assess- 
ments by  eminent  domain  commissioners 
against  property  benefited  by  snch  change  of 
grades  to  pay  the  damages  awarded  in  snch 
proceedings,  as  authorised  by  the  eminent 
dom&m  law  applicable  to  cities.  WbUe  this 
ordinance  did  not  make  provision  for  the 
construction  of  the  physical  improvement.  It 
manifestly  contemplated  the  making  of  snch 
Improvement  upon  acquiring  the  right  to 
damage  abutting  property  by  the  change  «f 
the  grades.  Thereafter,  in  February,  1906, 
the  dty  conndl  passed  Ordinance  No.  13,- 
309,  pro-vldlng  for  the  improvement  of  Jack- 
son and  other  streets  by  the  change  of  the 
grBdes  thereof  as  contemplated  by  the  Ooo- 
demaatlon  Ordinance  No.  18,102,  creating  a 
local  improvement  district  and  pro'vlding  for 
the  payment  of  the  cost  of  the  improTement 
by  special  assessment  against  the  property  of 
the  district  benefited  thereby:  such  assess- 
ment to  be  levied  by  the  city  council  in  pur- 
suance of  statute,  charter,  and  ordinance 
provisions  applicable  to  loctl  improvement 
assessments  in  the  city.  .  A  contract  (or  the 


*ror  other  c«Ma  sa*  same  topic  and  section  NUUBBB  In  Dec  Dig.  A  Am.  Dig.  Key-No.  Series  *  Bep'x  Indaza 
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^nsfrucHon'  of  the'  linptovement  having  been 
entered  into  hy  the  Hty,  an  asdessRient  wag 
accordingly  levied  against  the  property  In 
tbe  district  \>y  the  city,  which  was  coufirmed 
by  Ordinance  No.  17,120,  tu  October,  1907. 
Thereafter;  ia  Au^nost,  1910,  the  dty  council 
pawed  Ordinance  No. .  24,S27,  canceling  .of 
record)  assessments  charged  against  certain 
■vt  tbe  property  within' the  district,  reciting 
alid .  providing  in  tliat  ordinance  as  follows: 
.  ^''Whisneatvinndbr  Ordlnanee  No.  13,30»  of 
the  dty  iof '  Seattle,  creating'  local  Improve- 
naeut  .district  .No.  121B,  there  was  improved 
JaoksDn;  street  .apd' certain  parts  of  certain 
«ther  .  istneets  ajid  ,  avenues:  and  wbereaa, 
said  ordinance  autborielng  saidiiniprovem^t 
xeouired  Qiat  aU  j^apeity  «but|Ung^  adjaj^ent 
or  proximate  to  said  pcMrtixm. of.. said  streets 
and  avenues,  named  and  described,  in  section 
1  thereof,  to  sucb  d^titanoe  bacli  froip  tbe 
marginal  lines  .tbiereof  aa  prescribed  by  tbe 
clt7  charter,  should  be  deemed  to  be  proper- 
ty specially  benefit^  by  said  improvement, 
and  :tbat  tbe  total,  cosit  and  «sxp«nse  of  such 
Improy^n^nt  sbquid  be  defrayed  by  the  col- 
lection of  special  assessments  against  such 
property;,  and  wliereas,,  certain  trac^,  pieces 
and  parpels  ot  land  witbin.  the  limits  of 
4aid  di8trict,,>a8  created  by,  said  ordinance, 
were  by  the  jury  impaneled  for  the  ascer- 
tainment of  dam;9ges  in  tbe  condemnatlgn 
proceedlpg;^  had.  for  the  establishment  of  the 
regra^e  e.levaU9n8  Jin  said  local  ^  lmprovemen,t 
district,  found  .to  b?  daui(\^ed  by  reason  of 
said  rpgrade;  and  *  *  *  ,  whereas,  under 
certain  decisions  of  tlie  Supreme ,, Court  of 
tlie  state  of  Wastiington,  certain  assessments 
In,  said  local  Improvement  district  are  null 
and  void,  either  In  whole  or  irt  part:  Now, 
therefore,  l^e'tt  ordained  by  the  city  of  Seat- 
.tle  as' ^ollo^^s':  "'    "'       ''  ' 

..  "Section  l.'^Ttiat  the  'assefesmehts  'levied 
agaiast  .the  lots,'  parcels,  'pieces  and  tracts 
of  land  hereinafter  in  this  section  enumerat- 
ed, for  the  Improvement  6i  Jaclison  street, 
and  certali}  parts  of  certain  other  Streets 
and  avehueS,  all  in  t'he  city  of  Seattle,  under 
Ordinance  iSo',  13,360,  creating'  local  improve- 
ment district  Jfo.  1213,  be,  and  the  s^me  here- 
by fere)  canc'eled' and  anntilledi  to  wit." 

.  [11  It'  is  manifest  from  the  record  that  the 
passage  of  thlS  ordinance  was  promi)ted  by 
the  result'  pf  certain  lltlgaHori  prosecuted  by 
owners  of  certain  property; '  Charged  by  the 
original  assessment  with  a  portion  of  the 
cost  of  the  improvknent,  cnfmlnating  in  the 
decisions  of  this'  cbiirt  in  tlie  cases  of  Schnch- 
ard  V.  Seattle,  91  Wfesh.  41,  97  Pa<;.  1106,  and 
Seattle  &  P.  S.  Packing  Co',  v.  Seattle,  51 
"W^asb.  49,  9*r  Pac.'  1093,  where  It  was  held 
Ihat  property^  which  is  fbimd  by  the  ^urjr  in 
a  condemnation  proceeding  to  be  damaged 
is  not  chargeable  by  asseissment  with  any  of 
tile  cost  of  the  improvement  contemplated  by 
such  coAdemnation  proceeding.  Itnder  thfese 
^decisions,  the  assessments  thus  canceled  of 
record  by  this  prdinance  were  invalid  and 
unenforceable.    It  is  also  apjparent  from  the 


noorA  tMt :  the'  pmsager  <tf  thte'  orAnhscQ 
Was  iateniled  .a«  a  piWoilnar^  step,  to  the 
makii^  of  a  reassesBlnent '  by  "sup^lemeirtal 
assessittent,"  as  thfrclty  called  It,  under  tbe 
authoMlty.  jof  the  reasBeasment  law;  and  the 
reasaessment^piovisions  of  the  ctty  chartec, 
which  aro  in  substance  the  same.  Rem.  -Sc 
Bal.  <:ode„ a  7803,  and  following;  .segtioalS, 
art,  8,.  Gity,  .Cbarter.  .  Thereafter,  In  Decem- 
ber, l^Oi  the  city  cqi^icil  passed  Ordipauqe 
No.  25,840,  providing  for.,  a  supplemental  a^ 
sesaraent  agalust  tiie. benefited  property  wUhr 
in .  the  district,  to  make  up.  the  deficiency 
icaused  by  the  invalidity  of  the  assessments 
9onceled  of  record  by  Ordinance  No.  24,827. 
_^n  assessment  roU  was  made  up  according]^, 
omi(;ting  therefrom  all  charges  against  prop- 
erty which,  had  been  found  to  be  damaged 
ip,  the  condeqiDiit:IoQ  proceeding,  and  against 
wiilch  the  invalid  canceled  assessments  had 
been  levied  -by  the  original  assessment,  an^ 
.charging,  the  deficiency  caused  thereby 
agalijst  other  property  In  the' district,  in- 
cluding, the.  property  of  these  appellant^, 
wblcli  bad  already  been  assessed  by  the'  orig- 
inal asse^smeht.  Notice  of  hearing  upon  tiiik 
supplemental  assessment  was  given  as  the 
law  diretts,  when  these  appellants  tfled  their 
obiectlons,  thereto,  which  'were  by  the  coun- 
cil overruled  and  the  Supplemental' '  assesB- 
ment  roll  eonflrmed  in  May,  1911,  by  Orfll- 
nJince  No;  27i2B9.  Appeals  werdta*en  theM- 
•from  by  tbe' objectors  to  the  superior  court 
frote'  thaf  ^onannation,  and<  fhe  de<ii8ioti  o:f 
that  court'  being  adverse  to  tbttui  they  have 
appealed  to  this  conrt<  Tbe  original  .assefM- 
ment,  in  so  fat  as  it  wa8>  valid,  was  jiot  tdla- 
tnrbed  .or  changed,  by  the  aupplemental  ^as- 
sesament;  .but-  the  suppleme^utal  assessment 
waa  made  in  addition,  thereto.  Tills  seeuii 
to  account  lor  the  city,  giving  the  newasaesa. 
'jDienti..that  name,,  rather  than  the  name. of 
.''reass^e^sment,"  as.4t  is  .called  in  the  law 
and  charter  prpyislpns  under  which  it  was 
,n\ade.  Thl^,  .however,  does  pot  change  it^ 
.legal, effect,  jis  we  wi}\  presently  see.. '  Other 
facts  will  be  noticed  a4,may  be  found  neces- 
sary  in.' our  discussion  pf  the  s^everal  con- 
tentious, of  appellants.    .'  .    ,,       ,    . 

t2]  It  is  first  contended  by  counsel  for 
appellants  tbat  the  supplemental  assessment 
was  erroneously  made  and  confirmed,  be- 
cause It  resulted  in  the  total  of  the  original 
and  supplemental  assessment  exceeding  50 
per  cent,  of  the  assessed  value  of  the  real  es- 
tate, exclusive  of  Improvements,  within  the 
improvement  district,  In  violation  of  the 
limitation 'prescribed  by  section  7571,  Rem. 
&.Bal.,  Cohe,  as  follows:  "It  shall  be  lawful 
fo'r  any  dty  of  the  first  class  to  order  any 
ImprPvpmeht,  the  cost  of  'which  la  to  be 
charged  to' abutting  property,  wben  said  cost 
shall  not' exceed  fifty  per  cent  of  the  valua- 
tion of  the  real'  estate  eXcltislVe  of  iinprove- 
ments  Within  the  proposM  hnprofvement  dis- 
trict-according  to  the  valuation  last  piaecfi 
upon'  If  foir  purposes'  of  general  taxation.'' 
The  dty  clMtrterpeririits  this  limit  to  be  «t- 
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seeded  nnd«r  certain  eonditloiis ;  bat  we  are 
not  concerned  with  tbem  here.  The  original 
iestlmated  cost  of  tbe  improvement  was 
$460,000;  50  per  cent  of  the  total  assessed 
value  of  the  real  estate  within  the  district, 
as  then  defined  by  ordinance  No.  13,300, 
was  $452,000;  and  the  total  actual  cost  of 
the  Improvement,  exclusive  of  interest,  ul- 
timately' proved  to  be  $430,718;  so  It  Is 
apparent  that  both  tbe  estimated  cost  of 
the  Improvement  and  the  ultimate  actual 
cost  of  the  Improvement  was  less  than  50 
per  cent  of  the  assessed  value  of  all  the 
real  estate  within  the  district.  The  total 
amount  charged  against  the  property  with- 
in the  district  by  the  original  assess- 
ment was  considerably  in  excess  of  50  per 
cent  of  tbe  assessed  value  of  the  real  estate 
In  the  district.  This  evidently  was  the  re- 
sult of  the  accumulation  of  Interest  prior  to 
the  making  of  the  assessment.  However,  the 
total  amount  assessed  upon  tbe  original  roll 
against  property  in  tbe  district  which  was 
liable  to  assessment  because  of  being  benefit- 
ed was  $318,587,  and  the  total  amount  of  the 
Bupplecaental  assessment  charged  against 
benefited  property  In  the  district  was  $61,409, 
making  the  total  amount  of  the  assessment 
both  .  original  and  supplemental,  against 
property  liable  to  assessment  because  of  be- 
ing benefited  $379,996,  which,  It  will  be  no- 
tified. Is  less  than  50  per  cent,  of  tbe  assessed 
value  of  all  of  the  real  estate  in  the  district 
'lessi  than  the  original  estimated  cost  of  the 
-improvement,  and  less  than  the-  actual  coat 
of  the  improvement  The  difference  between 
this  sum  and  tbe  actual  cost  of  the  Improve- 
ment was  made  up  partly  by  tbe  city  from 
its  general  funds,  partly  from  assessments 
made  upon  property  which  had  been  damag- 
ed, and  hence  not  assessable,  by  consent  of 
the  owners  thereof,  and  partly  by  pay- 
ments voluntarily  made  upon,  invalid  assess- 
ments. It  Is  apparent  from  tbe  statute  and 
charter  provisions  above  quoted,  relating  to 
the  50  per  cent,  limit  of  assessment,  that  we 
are  not  here  concerned  simply  with  tbe  ques- 
tion of  bow  much  the  total  cost  of  tbe  im- 
provement was;  but,  so  far  as  the  rights  of 
the  owners  of  property  In  the  district  are 
concerned,  the  question  here  is:  What  was 
tbe  cost  of  the  improvement,  in  so  far  as  that 
cost  became  chargeable  as  a  Hen  by  special 
assessment  against  the  property  within  tbe 
district?  If  the  cUy  should  undertake  an 
Improvement  of  an  estimated  cost  of  twice 
the  50'  per  cent  limit  of  assessment  upon 
proi)erty  of  the  district,  and  should  provide 
for  payment  of  one-half  or  more  of  the 
icost  of  the  Improvement  otherwise  than  by 
Quch' special  assessment,.  leaving  oply  such 
portion  of  thQ  post  to  be  assessed  against 
property  within,  the  district  as  wpuld  be 
.within  iM  50  per  cenl^. limit  we  think  that 
the  owners  of  such  propertj^ .  could  not  suc- 
(jesafulljf  waiataiu  an  pbjectloa.tO'  the.  assess 


noit  because  of  the  cost  of  the  ImiMttvement 
being  beyond  the  50  per  cent  limit;  because 
the  cost  to  them  would  not  exceed  that  lim- 
it; and  that,  in  our  opinion,  is  the  measure 
of  the  cost  of  the  Improvement,  so  far  as 
their  rights  are  concerned.  So  In  this  case 
we  may  exclude  from  consideration  all  sums 
having  to  do  with  tbe  entire  cost  of  tbe  im- 
provement, except  the  total  amount  of  the 
original  assessment  made  upon  property  le- 
gally chargeable  therewith  and  the  total 
amount  of  tbe  supplemental  assessment  If 
tbe  total  from  these  two  sources  does  not  ex- 
ceed tbe  50  per  cent  limit,  we  are  not  able 
to  see  by  wbat  legal  right  complaint  may  be 
made  upon  this  ground. 

[I]  Tbei  question  arises,  Wbat  Is  the  dis- 
trict for  tbe  purpose  of  determining  the  total 
assessed  value  of  tbe  real  estate  therein?    Is 
it  all  of  tbe  real  estate  within  the  physical 
outer  boundaries  of  the  defined  district,  or 
is  it  only  real  estate  within  such  Iwnndarlea, 
which  may  ultimately  be  legally  assessed  to 
pay  the  cost  of  tbe  improvement?    Learned 
counsel   for  appelMnts    apparently   contend 
that  It  Is  only  the  latter;  and  that  this  view 
would  result  in  the  total  of  the  valid  assess- 
ments In  this  case  exceeding  50  per  cent  of 
the  assessed  value  of  the  particular  proiMrty 
so  assessed.    It  seems  to  us  that  this  view, 
in  Its  final  analysis,  amonnts  simply  to  the 
contention  that  no  particular  lot  or  tract  can 
be  charged  by  tbe  special  assessment  with 
more  than  50  per  Cent,  of  its  assessed  value. 
Kow,  the  district  must  be  created  and  defin- 
ed before  making  tbe  Improvement    At  that 
time  it  is  not  known  to  wbat  extent  each 
particular  tract  In  the  district  will  be  bene- 
fited.   It  Is  not  known  but  that  some  of  the 
tracts  may  not  be  benefited  at  all,  while 
others  may  be  benefited  even  In  excess  of 
their    entire    assessed    value.      Manifestly 
these  statute  and  charter  provisions  do  not 
constitute    a    limitation    upon    tbe   amount 
which  each  tract  may  be  charged  by  special 
assessment,   but,   like  a   general  debt  limit 
prescribed  by  Constitution  or  statute  against 
a  municipality,  refer  to  the  total  debt  wlilch 
may  be  incurred,  as  compared  with  tbe  total 
assessed  value  of  the  property  in  tbe  entire 
district     It   Is    simply    a    measure   of  the 
amount  of  tbe  entire  debt  wbidi  may  be  in- 
curred, and  is  not  a  measure  of  how  much 
each  particular  tract  or  class  of  tracts  may 
be  charged  In  raising  funds  to  pay  such  debt 
This  is  the  theory  upon  which  this  court  de- 
cided the  case  of  Ferry  ▼.  Tacoma,  34  Wasb. 
852,  76  Pac.  277,  where  there  was  involved 
tba  language  of  the  city  charter  of  Tacoma, 
reading  as  follows:    "No  improvement  shall 
be  made  when  the  estimated  cost  thereof 
sbi^U  exceed  50  per  cent  of  tbe  assessed  val- 
ue of  the  property  to  be  assessed."    This  lan- 
guage, it  w^l  be  noticed,  comes  nearer  con- 
Bfilae  the  district  to  the  property  that  Is  ul- 
timately actually  assessed,  and  comes  nearer 
to-  limiting  the  assessment  to  50  per  cent  of 
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the  BBsessed  valvth  vt  eaoh  particalar  traiet, 
than  does  the  language  of  the  etatnte  and 
other  charter  provisions  here  Involyed.  It 
foUows  that  the  limit  of  the  aasessable  cost 
of  this  Improvement  is  fixed  by  the  total  as- 
sessed valuation  of  the  real  estate,  exclusive 
of  improvement,  within  the  boundaries  of 
the  entire  district,  even  though  it  be  tvaa^ 
in  the  making  of  the  assessment  that  some 
of  the  property  within  the  district  cannot  be 
as^eased,  because  It  Is  not  benefited,  as  oe> 
curned  In  this  case.  Applying  this  measure, 
we  find  that  the  total  of  these  valid  assess- 
ments, both  original  and  supplemental,  is 
well  within  the  50  per  cent  limit  prescribed 
by  the  statute  and  charter  applicable  there- 
to. Of  course,  the  limit  of  actual  ben^t 
to  each  tract  is  paramount  to  all  other  limi- 
tations ;    but  that  Is  another  question. 

[4]  Some  contention  is  made  against  the 
charging  of  the  supplemental  assessments 
against  the  property  of  these  appellants,  be- 
cause their  property  had  already  been  charg- 
ed for-  the  improvement  upon  the  original  as- 
sessment roll.  It  seems  clear,  however,  from 
the  statute  that  the  only  valid  objection  to 
sneh  additional  charge  made  by  supplemental 
assessment  would  be  that  such  charge  waa^ 
not  based  upon  proportional  benefits;  for,  ex- 
cept as  restricted  by  law,  section  7893,  Rem. 
&  Bal,  Code,  after  authorizing  reassessments, 
provides:  "And  it  is  further  provided,  that 
whenever,  for  any  cause,  mistake  or  inadvert- 
ence the  amount  assessed  shall  not  be  suffi- 
cient to  pay  the .  cost  of  the  Improvement 
made  and  enjoyed  by  owners  of  property  in 
the  local  assessment  district  where  the  same 
la  made,  that  it  shall  be  lawful  and  the  city 
ODuncil  or  other  authorized  board  or  body  is 
hereto  directed  and  authorized  to  make  re- 
aaaessments.on  aU  the  property  in  said  local 
aaaesameBt' district  sufficient  to  pay  for  such 
improvement."  Subdivision  10,  g  18^  art.  8, 
of  the  City  Charter,  is  in  substance  the  same. 
Clearly  this  authorizes  such  an  additional 
cliarge,  limited  only  by  the  benefit  which  the 
property  has  received  from  the  improvement 
to  be  equitably  apportioned.  State  ex  rel. 
Barber  Asphalt  Paving  Co.  t.  Seattle,  42 
Wash.  370,  85  Pac.  11. 

[S]  As  we  understand  counsel  for  appel- 
lants,, they  also  make  some  contention  that 
the  invalidity  of  the  assessments  which  were 
canceled  by  the  city  council  has  not  been 
BUffleieptl;^  shown  as  to  warrant  a  reassees- 
ment  or  supplemental  assessment  to  wake  up 
the  deficiency,  caused  thereby.  It  is  plain, 
however,  from  the  record  that  such  asi^easr 
mtfnts  wer:e  canceled  of  record  by  the  council, 
bef|^q^e  th^  .were  levied,  upon  property 
yriaicix  had  been  found  to  be  damaged  by  the 
impcovement  i^  the  condemnation  ,prooeed: 
inj^.  It  is  true  that  it  does  not  appear  that 
the  litigation  leading  up  to  the.  declsloins  ren- 
dered tgr  thl8^  cqurt,  above  mention^,  .where- 
in, it  is  held  that  such  property  could  not  be 
1,  directly  Involved  each  and  all  of  the 


asMsamentB  so  canceled.  °  B«t  it  1»  showni  at 
least,  prima  fade,  and  appellants  oVereid  no 
showing  to  the  eontrary,  that,  at  least  some 
of  those  assessments  were  directly  iDyolred 
in  that  litisatioA,  and  the  zesnlt  of  that. lit- 
igation established  Indirectly  the  illegality  of 
all  others  of  those  assessments.  It  is  not 
necessary  that  each  pavticulat-  asseasment:  be 
directly  adjudged  Invalid  in  an  action  where- 
in such  assessment  is  called  in  question.  The 
language  of  the  reassessment  law  (section 
7894,  Relh.  &  Ral.  Code)  shows  that  it  is  guf- ' 
flclent,  for  the  purposes  of  a  reassessment, 
that  the  invalidity  of  the  original  assess^ 
ment  be  established  "either  directly  or: by' 
virtue  of  any  decision"  of  the  courts.  It  is 
not  so  much  a  question  of  whether  or  not  an 
assessment  has  been  actually  adjudged  in.-- 
valid,  but  whether  or  not  It  Is  in  fact  invalid. 
Any  decision  that  so  shows  is  sufficient  to 
support  a  reassessment.  State  ex  rel.  Hemen 
V.  Ballard,  16  Wash.  '418,  47  Pac.  970;  Turn- 
water  V.  Pix,  18  Wash.  153,  51  Pac.  353;  Port 
Angeles  v.  Laaridsen,  26  Wash.  153,  66  Pac. 
403;  Young  v.  Tacoma,  31  Wash.  153,  71  Pac. 
742;  Johnson  T.  Seattle,  53  Wash.  564,  102 
Pac.  448. 

[I]  It  is  further  contended  that  the  supple- 
mental assessment  was  erroneously  made  and 
confirmed,  because  all  of  the  benefited  prop- 
erty within  the  district  was  not  charged  with 
the  assessment.  This  contention  seems  to  be 
rested  upon  the  assumption  that  the  property 
which  had  been  found  In  the  condemnation 
proceeding  to  be  damaged  should  have  beeii 
assessed  for  the  Improvement,  because  It  was 
in  fact  benefited  thereby;  and  evidence  was 
offered  in  behalf  of  appellants  to  bo  show. 
While  the  court  received  some  evidence  so 
indicating,  such  evidence  was  apparently  ig- 
nored by  the  court.  In  this  it  was  clearly 
right,  because  the  fact  that  such  property 
was  not  benefited  by  the  improvement  was 
rendered  final  by  the  determination  in  the 
condemnation  proceeding  that  it  was  dam- 
aged thereby.  This  Is  the  theory  upon  which 
our  decisions  were  rested  in .  Schuqhard  v. 
SeatUe,  51  Wash.  41,  97  Pac.  lilOe,  and  Seat- 
tle &  P.  S.  Packing  Co.  t.  Seattle,  51  Wash. 
49,  97  Pac.  1003. 

.  It  is  finally  contended  that  the  evidence 
offered  npon  the  trial  shows  that  the  supple- 
mental assessments  were  not  made  accordtni; 
to  benefits,  nor  equitably  apportioned  upon 
the.  property  Purged.  We  have  carefully 
read  the  widehee  hearing  upon  this  question, 
and  deem  it  sufficient  to  say  that,  we  find 
nothing .  therein  that  ^ould  warrant  our  in- 
terference with  the  decisions  of  the  icoondl 
and  the  trial  court  upon  that  subject.  There 
Oiay  be  some  rbboi  fcjr  difference  Of  optnloq 
as  to  the  apportionment  of  the  apsessment 
and  a^  to  tbe  amount  of  benefits  conferred 
Hpoo  the 'several  tzacts;  but  we  cannot  say 
t^at  any  more  serious  question  la  presented 
by  the  evldehce.  This  does  not  call  .for  inter- 
ference by   ua>    Some  other  ooestlona  are 
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rtilMad  In  'titti  brlM  bt  dounMl  for  appsltamts;  i  flmiiiK  ■  imuiMfni^eiit  Cop  «  looal  iaM>nnrement 
bnti  Iwlijiteve* -our    vltfWB   relatlTe  ttiertto  "IwU.be  •  final  determiwaw.pf  the  regularitj, 

Ti^liaitf ,   and  correctness   of  an  assessment,   to 
the  amount  thereof,  le'rted  on  each  lot  or  parcel 


nilBbt"  b^they-woifld  not  call  for  a  Tevcinali 
of  tbe  trtal  court;'     '•  <• 

'  We  coiiiclade  tbat  the  Judgment  moat  be  af- 
firmed.   It  la  8«  ordered. 

■  '■■  ■  1     I 

CBOW  and  GOSSi,  JJ.,  coDGur.     ,   ' 


INNEB-CIBCI^E  PROPERTY  OO.  T.  CITT 

OF  SEATTIvE,  .'       ,      ' 
(Supmoie  Court  of  WashinKton.    Av-  18.1912.) 

1.  'MVNIOIFAI.  COWPOBA'nONS   (I  462*)— lA)CAl 

Iiu>ROVBiUEMT  A88BS8MENT— Estimate. 

■  Seattle  City  Charter,  art.  8,  |  11,  provides 
that,  if  the  board  of  ptfbllo  works  finds  the  facts 
seC.fdrth  in  a  petition  for  is^pEovement  to  be 
tniei,  they  shall  cause  an  estimate  of  the  cost  to 
be  made  and  transmit  the  same,  with  the  other 
t<At>ers  and  their  recommendations,  together 
with  a  description  of  the  property  which  wiU 
be  specially  benefited  and  a  statement  of  pro- 
portionate amount  of  the  cost  and  expense  of 
such  improvement  to  be  borne  by  such  prbperty, 
to  the  cfty  council.  HM,  that  the  estimate  rft- 
qnirM'by  such  provision'  waa  not  to  iaform 
property  owners  of  th&  .extreme  .possible  cost  of 
the  improvement;  and  hence  the  fact  that  the 
actual  cost  exceeded  the  original  estimate  *d 
not  affect  the  power  of  the  council  to  levy,  either 
an  original  or  Bupplemental  assessment,  to  the 
extent  of  benefits  conferred  on  the  property  by 
the  improvement,  not  exceeding  the  50  per  cent, 
limit  prescribed  by  statute  and  charter. 
'TEA.  Note.— For  other  casea,  see  Municipal 
OorporationB,  Cent  Dig.  |  liOd.;  Dec.  Digi  t 
462.*] 
a.  Mdnicipai.  Cobpobatiomb  (|  441*)— Locai 

iMPBovEMENie— Pboperit  Subjecx  to  Ab- 

'  SESSMENT. 

Where  property  waa  fbond  to  t>e  damaged 
by-  a  atreet'  Improvement  iniCondeBmation  pm- 
oeedings,  it  was  not  subject  to  assessment  for 
benefits.  . . 

[Ed.-  Note.— For  other  case's,   se^  Municipal' 
Corporations,  Cent  Dig.  If  1058,  105»;    Dec. 
Dig.  I  441.  •! 
3.  Municipal  CobpobA'honb  (|  614*)— Ixjcai. 

lUPXbvBUIJNTS^REAeaEBSUKNT  —  AVPBAIr— . 

BUBDBR  or  Proof.  .     ,  .  .  , 

Rem.  4c  Bal.  Code,  S  7898,  providea  that 
the  decision  qf  the  city  council,  cotiflrmiug  a 
reastessmetit  or  '  Supplemental  asseasmemt '  sball 
b«  a  final  detenminatioa  of  the  r9gularit7<  va^ 
lidity,.  and  correctness  ,o£  the  reaaseasment,  to 
the  amount'  thereof,  levied  on  each  'lot  or  parcel 
of  land;  and  section  7902  declares  for  a  direct 
appeal  thereft'oti  to  Ittie  superior  court  by  any 
property  . owner  deaming  himself  aggrieved  by 
the  decision  I  of  the  council.  Held  tbat,  on  an 
appeal .  by  an  Objecting  property  owner  from 
the  decision  of  the  council  to  the  superior 
<!oart,  the  burden  is  on  him  to  sbow  want  -  ot 
authority  on  the  part  of  the  conncU  to  make 
the  re^isessqient,  aa  well  as  the  erroneous 
Charge  of  th6  assessment  against  his  property 
from '  any  other  cause,  before  he  can  secure  a 
reisBiaJ  of  the  coancil's  decision  in  .making  and 
(^nfirming  .(be  af^sement, 
[Ed-.  Note.— For  other  cases,,  see   Municipal 

;:^orpotatrons.   Cent.  Dig.   {f   1207-1215;    Dec. 

!Mg:|514.*J 
i;  MTJNICIPAI.  COBPOSATIiSB  (I  514*)— liOilAI, 
IlfPBaVKllBMTS-^BKABBBBailElfV— VAUDITT  — 

:  PBEsuvpnoN.    -  •  „ 

Under  Rem.  &  Bal.  Code,  f  T888,  proyid- 
ing  that'  the  decision  of  the  city  council  eon- 


of  land,  when  the  eoancil  has  decided  tliat  aaeh 
asaesmnent  is  legally  aeceasary,.aa  it  does  wbea  , 
it  makes  and  confirms  the  same,  its  decision  is 
presumed  to  be  legally   correct  until  the  con- 
trary is  affirmatively  efhown. 

(Bd.  Note.— For  other  css<'a.'  see  Municipal 
CMporations.  Cent  Dig.  81  1207-1215:  Dec; 
Dig.  S  514.*] 

S.'Mui^iaiFAI.  COB^BATIONB  (i  514*)— LocAL 

Ikfbovembnts— Reabsessmekt. 

TTntil  the  making  and  confirmation  of  a 
reassessment  for  a  locftl  Improvement,  the  pre- 
sumption is  in  favor  of  the  original  asaesemeat 
as  between  the  pnverty  owner  .aad  the  citF ; 
but  the  making  and  confirming  of .  a  supple- 
mental assessment  is  in  effect  a  decision  and 
finding  by  the  council  against  the  property  own- 
era  that  the  original  assessment  was  enmcient, 
and  also  on  the  question  of  the  necessity  of  the 
supplemental  assessment. 

[Ed.  Note. — if  or  other  cases,  see  Municipal 
Corporations.  Cent  Dig.  if  1207-1215;  Dec. 
Dig.  I  514.*] 

6.    MUHIOTPAL       COBPORATIOira       (|       514*)    — 
STBUT  IMPBOVEMBNTB— RXAaSBSBMBirT. 

'Where,  after  an  original  assessment  waa 
made  for  the  cost  of  a  street  improvement,  it 
Was  found  that  certain  of  the  property  assessed 
was  not  subject  to  assessment,  because  not 
he«efited,  resulting  in  a  deficienoy,  the  city 
council  had  power,  within  the  limit  imposed  by 
law,  to  levy  a  reassessment  on  property  pre- 
viously assessed  to  make  up  th*  deficiency. 

{Bd.  Note.— For  other  ettses,  see  Municipal 
Corporations,  Cent  Dig.  ||  1207-1215;  Dee. 
Dig.  t  514.*}  , 

Department  1.  Appeal  fr«m  Soperior  Oonrt, 
King  Oocnty;   H.  Au  P.  Myers,  Judge. ' 

TM  City  of  Seattle  oonflrcaed  a  supple- 
mental aasesBinent  against  property  of  the 
luter^lrcle  Property  Company  for  a  local, 
street  Inii^ovement,  and  from  an  (»d»  of 
the  snperloe  court  confirming!  the  aotlea  of 
the  Ci^  Comicll  the  property  ownw  appeals. 
Heard  herevritb  were  12  other 'appeal*  lo- 
volvlng  the  claims  of  other -propecty  owners 
tondilng  the  same  aaBessmeotL  Affirmed  In 
part,  and  rereraed  in  part 

Balllnger,  Battle,  Htilbert  &  Shorts,  Wm. 
Hickman  Moore,  Edwin  C.  Ewlng,  HIgglns. 
Hall  &  H'alverstadt,  and  ft.  B.  George,  for 
appellant  Wright  &  Kelleher.  Wm!  Martin. 
Tucker  &  Hyland,  Geo.  t>.  TiiiiTy,  Shank  * 
Smith,  Douglas,  Lane  &  t>ougfa8',  James  E. 
Bradfbfd,  and  William  B.  Alliaon,  all  of 
Seattle,  for  respondent'       '     ' 

'PARKER,  J.  These  'aj^ipeals  are  from 
Judgments  of  the  superior  court  for  King 
(temity,  aflKknlng  the  action  of  the  city  coun- 
cil of  Seattle'  in'  making  and  confirming  a 
snpplemental  astes^ment  against  property  *of 
appellant  tot  the  cost. of 'a  local  street  Im- 
provement Except  as  to  certain  contentions 
mad(<"tty  appellant  Metropolitiin  BuUdIng 
Comptiny,  our  discussion  and  conduslons  will 
apply  to  all  alike. 

In  December,  1905,  the  City  council  of 
Seattle   passed   Ordinance   No.   13,074,    pro- 


_iiiy. 
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Tldlag  for  wldeolBg.  exteBcUngs  and  cbanglag 
the  grades  of  ^oarth  avenne  and  otber 
streets  in  tbe  c^ty,  providing  for  tl>«  prosecn- 
tlon  of  ijondemnation  proceedinga  to  acquire 
and  damage  property  rlgbts  as  against  tbe 
owners  of  abutting  property  and  property 
tbrougb  wh}ch  certain  of  the  proposed  exten- 
sions w^re  to  be  made,  and  providing  for 
the  levying  of  a  special  assessment  by  eminent 
domain  eommlssiooers  against  property  bene- 
fited by  such  eistenslons  and  change  of -grades, 
to  pay  the  damages  awarded  by  reason  there- 
of, as  authorized  by  the  eminent  domain 
law  applicable  to  elt^  While  this  ordi- 
nance did  nqt  make  provision  for  the  conr, 
atructlon  of  the  physical  improvement,  It 
manifestly  contemplated  the  making  of  such 
Improvement,  upon,  acquiring  the  right  to 
take  and  d^nnge  property  necessary  there- 
for. Thereafter,  In  November,  WQS,  the 
city  council  passed  Ordinance  No.  14,784^  pro- 
viding for  (be  making  of  the  physical  im- 
provement of  the  same  streets  a3  ppntem- 
plated  by  Ordinance  ,No.  13,074,  creating  a 
local  improvement  dlstrlctand  providing, for 
t^  payment  of -(^oet  of  the  improvement  by, 
special  assessment  against  property  ■  wlthlq 
the  district  benefited  thereby;  such  asaesa- 
i^eat  to  be  levied  by  tbe  city  oouncU  in  pur- 
suance of  the  law  applicable  to  local  Im-> 
provement  assessments  in  the  cll^.i  Thece- 
after  an  assessment  was  accordingly  levied 
and  coitflrmed  bj  the  dtj  council  In  October, 
mn,  by.  Ordl^nce  No.  17,186.  Thereafter, 
In  Deeemher,  I9l6,  the  city  council  passed 
Ordinance  No-  2S|,82S,.proTldlnc,  for  the  levy- 
ing of  a  sun^emental  assessment  against,  the 
property  within  the-  Jimprovement  41atrlct 
^edally  benefit)^  by  the  J/qprovement.  wMch 
had  opt  been  .already  assessed  to  the  full 
amount,  of ,  the  benefits  received  by  anch  prop- 
erty. Among  re<;itals  In  tbeipreamhleof  the 
supplemental  assessment  prdinanoe,  it  is  stat- 
ed that  "there,  is  a  daflclency,  jn  the  fund 
created  to  pay  for  Uie  said  Improveipent," 
though  it  is  not  stated,. therein  what  caused 
the  deficiency,  por  the  .amount  thereof. 
Th^^ter  a  supplemental  assessment  rojl 
was  made  up  and  notiice  of  hearing  thereon 
glveqi  .when  appellanta  filed  their  ohJetrtions; 
thereto,  whk;b  ohjectlons  we^e  by  the  coun- 
cil heard  a^d  overruled  and  the  suppletnental 
assessment  conQrmed,  in  May,  1911.  This 
supplemental  assessojieiit  was  made  under  the 
T^ssessment  prpvislons  of  tbe  state .  law 
and .  «itF, .  charter,  which  are  In. .  aubstance  • 
the  same.  Bern.  4c  Bal.  Ck>de,  i  7803  .and 
folio  whig;  City  Charter,  f  18,  art  8.  The 
objectors  having  appealed  jCrom  the  .decision 
of  tbe  council  confirming  the  8npplen;>ental 
assessment  to.  the  superior  .court,  and  the 
judgment  9t  that  court  being  adverse,  to 
them,  they  have  appealed  to  this  court. 
Other  facts  may  be  noticed  as  may  be  necesi- 
sary  in  discussing  the  sev^cal  contentions 
noade  by  appellants. 
II]  It  ia  contended  la  behaUoXiappoUant 


that,  since  thq- actual  coat  of  <|>0  Imcffove^: 
meat  charged  by  special  asaeasment  against 
the  {voperty  within  the  district  exceeded  the 
original  estimated  cost  thereof,  the  snppto^: 
mental  ass^sment  Is  void,  at  least  tp.  Uiat 
extent.  This  cententipn  is  reste^  upon  tba, 
dedsloB  <^  this  conrt  in  Cbehalis  t.  Cory«  54^ 
Wash.  190,  Jiia  Pa«.  1037, 104  Pae.  768,.  «h«i9, 
it  was  held  1^  effect  that-  nnder  the  local  as-/ 
sessment  8ta(?i(e0  fipipUcahle,  to  oUies  of  tl»: 
third  class  .the  original  estimated  cost,  ^f. 
tbe  improvement  .fbced.thfi.  Umlt  pf  the  total,; 
ajDuount  chargeable  by  special  assessmant, 
against  the  property.  vUhin  the  4l8ti^,bene>r 
flted.tb(er^y.  A  reading  of  that  declsienwJU. 
shpw,  however,  that  tbe  fX)nicIuaions  ttiere- 
reached  by  th?  court  were  because  of  the, 
special  provislpna  :Of  the  statute  relating  tpt 
local  InHHTpvement  assessments,  in  cities,  of, 
tbe  third  class  (Rem.  &  BaL  Cod^.H,  .77(KSk: 
7706),  requirJog  such  estlmato  iff  be  made,; 
notice  therepf  to  be  given  to  ^he  prpperty, 
ow^ers^and  an  opportunity  for  them  to  pmh; 
test  against  the  making  pf  tbe  .proposed  Im^, 
PXfUttment,  before  It  (onid  be  finally  prdiere^. 
bir!,tbe  council,  and  piroblbitlng  th»  eonncU' 
from .  ordering  sv<;h  Improven^ent'OTW  the 
Itrotest  of  tbe  property  owners,,  .except  upoqir 
certain  coadltlow.  No  other  h«arln&  was  aftn 
forded  the  proper^  owners  before  .the  ceuni 
cU.as,  tp  the  making  of  the  Improy^nentM 
nor  as  to  tbe  regularity  and.  cprrectnei^'  ot: 
the  assessment  levied  by. the -council.,  Tt\^.^ 
only  recouirse.  of,  the  property  pvners  nndert 
thSft, statute  was  by aa flrlginalactlon  in  the; 
oourtsi,-agadn8t' the  asseekswent,  9X  in  resist^- 
Ing  the. lien  of, : jthe  > assessment i\t!h«n  it  la, 
sought  to  be  foreclosed  In  the  courts.  Th^. 
bidding  that  the  estimate  an4  notice  ther;e- 
of  to  .the  property  owners  was  a  necessary > 
prerequisite  jurisdictional  step,  and  ttiatsuch^ 
estimate  oould  not  be  exeaeded  by  the  a»-! 
sessment,  was  because  the  statute  tn  eflteot-, 
made  U  ao.  That  statute,  has  noapplioa-: 
tlon  here.  Seattle  Is.  a  city,  ot ,  the  Qrst '. 
class,  wherein  local  Improvement  assessments-, 
are  governed  by  the  provisions  gf  otbe«r  Statr-: 
utes  and  the  charter'  of  the  clijr,;'  Tbe  only:, 
requirement  for  a  preliminary  estimate,  pf-r 
th»  cost  of  a  local  tmprovemeiit  in  tike  city.«f , 
Seattle,  which  has  come  to  pur' notice,  is  tbat^i 
fpund  In. section .U,- art  8,  of  the  City  Char-; 
ter,  «8  fellows r  "If  the  board  of  public  works,, 
finds  the  facta  set  fprth  In  said  petition  [for  - 
improvement]  t«  be  true,  they  shall  cause  an 
estimate  of  the  cost  and  expense  of  such.im*. 
proviepient  to  be.  made  and.  transmit  the 
same,  together  with  all  papers  and  iafprma-  , 
tlon  In  their  ppssesalon  -  tonchins  such  im.  t 
prpvement,  with  the  estimated  icpst  thereef, . 
and  their  recpmmendatlons  thereon,  a  :de- 
Bcrlptioa  of  the,  prpperty -which  wUlbe  ap«-.\ 
daily  benefited  thereby  and  a  statement  of;^ 
the  proporttenate  amonnt  of  the  cost  andt 
expense  of  such  improvement  which  shall  he,, 
borne  by  sucbpropestyv  to  the  city  cooncll.'.' ,- 
No  .  notioa  to. .  the  protperty  owoeiai.  vC  :  t^ « 
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ainoiBJt  of  the*  esrtlmate  fa  rfequlfed  to-be 
glvett;  no  provision  Is  made  for  the  council' 
receiving  protests  ft-om  the  property  owners 
against  the 'making  of  the  Improvement,  nor' 
for  any  hearing  before  thie  council  upon  that 
^tifestlon.  K  la  evident  frohi  the  charter  pro- 
visions tliet  the  eistlmate'  la  to  be  f nraished 
to  th^  council'  simply  to  enabie  1^  to  act  ad- 
visedly tn  the  ordering  of  the  improvement, 
ahd  especially'  to  the  end  that  it  may  be  In- 
fbrmed  as  to  ■whether  or  iiot  the  coat  of  the 
p*[jp6sed  improvement  wHl  exceed '50  per 
cfeflt.'  Of  the  assessed  vialue  of  the  property 
wlthlh-'tije  'proposed  local  Improvement  dis- 
trict; 'thit  being  tbe  limit  of  special  assfess- 
ment  prescribed  by  Section  7571,  Hem.  &  Bal. 
Oode,  ana  section  11,  art.  8,  oftheCltyChap- 
tel'.  The  estimate  is  not  made  for  the  pur- 
pose of  infbrmlng  the  property  o'vmers  of 
tfce*  extreme  possible'  cost  of  the  Improve- 
mentV  ^nd  they  are  not  ^ven,  by  statute  or 
cbartef,  toiy  hearing  npon'that  question  as  a 
preliminary  step  to  the  ordering  of  the  Im- 
provement, though  they  are  later  given  ample 
x)ppo*tunlty  to  be  heard,  upon  the  confirma- 
tion of  the  assessment  roll,  relative  to  'the' 
"Kjuestlbn  *f  benellts,  as  well  as  all  other  ques- 
-tlons  going  to  the  regularity  and  valldTtr  of 
the  assessmiint'  We  are  of  the  opinion  that 
the  fact  that  the  actual  cost  of  the  improve- 
ment exefeeded  the  original  estimate  doe*  not 
affect  the  power  of  the  council  to  levy  either 
an  orlgiwal  or  supplemental  Assessment  to 
tb^  extent  of  the  benefits  conferred  upon  the 
property  by  the  coni^trtfetion  Of  tl»e  Improve- 
ment, ntit  SxceiedIng,  of  cod^se,  the  50- per- 
cent; limit  prescribed  by  the  statute  and 
charter.       '        •-.•.■■ 

{2V  Counsel  tbr  at>prilant  mak*  son*  con- 
tentions wMch'  seem  to  be  rested  npon  th* 
fact  that  'the  record  made  upon  the  triflfl. 
In  'the  superior  conrt  does  not  afflrmaUvely 
show  tttfe  eaose  of '  the  deficiency  In  the 
fmlds  to  pay  th^  cost  of  the  Improvement 'to- 
be  -Such  as  In  law  renders  their-  ptopeety 
chargeable  tty  supplemental  assessment  to 
make  ap  mcb  deficiency.  -  The  came  of  the 
deiSclency  in  this  case  te  Hot  shown  by  the 
record  before  us,  except  ia  so^  far  as'  such 
canse  is  shown  by  the  passage  of  three  or*- 
dlnances  canceling  certain  assessments  upon 
the  original  assessment  roll.  One  of  these 
ordinances,  canceling  original  assessments 
amounting  to  $12,643.13,  contains  recitals 
showing  that  such  cancellations  were  because 
of  the  fact  that  the  assessments  so  canceled 
were  void,  befeadse  they  were  against  prop- 
erty which  had  been  found  and  adjudged  to 
be  damaged  by  the  Improvement  In  the  con- 
demjiation  proceedings.  This  fact  vrould 
render  racb  asseannents  void  and  Unen- 
forceable under  our  decisions  in  Scbuchard 
V.  Seattle,  51  Wash;  41,  -97  Pac.  1106,  Seat- 
tle &  P.  S.  Packing  Co*  r.  Seattle,  61  Wash, 
49,  97  Pac.  1093,  and  Hapgood  et  al.  v.  Seat- 
tle, 125  Pac.  965,  Just  decided.  The  o^er 
t#^'  ordinances  cancded  loriglnal'  ^sseasmentB 


amouhMng  to  $20,669.42,  without  rtelttng  any 
reasons  therefor. '  So  there  'tfras  canceled 
by  tfae^  three  ordinances  $33,212.54  of  the 
original  assessments.  •  As  to  how  the  bal- 
ance of  th«  «eflclen<*y  represented  by  the 
supplemental  -  assessment  was  caused,'  the 
record  does  not  Inform  us.  By  the  supple- 
mental assessment  there  was  charged  against 
private  property  within  the  district  $111,- 
008.52.  and  against  the  general  fund  of  the 
ctty  $86,003.81.  So  that  the  total  deficien- 
cy was  apparently  $147,007.38.  So  Tar  m 
the  $1!2,543.13  of  the  original  assessment, 
canceled  befwuse  of  belrig  erroneously  charg- 
ed against  damaged  property,  is  concerned, 
our  decisions,  above  dted,  settle  the  qnes- 
tlbnof  the  invalidity  of  such  assessments, 
and  furnish '  sufficient  basis  to  authorize  the 
supplemental  assessment  to  that  extent  at 
least.  S'O'  far  as  the  balance  of  the  supple- 
mental assessment  is  conc^mM,' '  we  have 
in  support  thereof  only  the -iiresumptlon 
that  the  dty  council  had  legal  cause  for 
making  the  same^that  is,  that  there  was 
such  a  defidincy  as  legally  rwiulred  a  sup- 
plemental assessment  to  that  amount — ^from 
the  fact  that  the  council  made  such  assess- 
ment. 

El]  Touching  the  efTectand  conclusiveness 
of  the  decision  of  the  city  council  In  con-" 
firming  a-  reasse^ment  or  supplemental  as- 
sessment, as  the  city  has  called  It  In  this 
case,  section  T898,  Rem.  &  Ba*.  Code,  'pro- 
vides that  "their  decision  and  orfler  shall 
be  a  tnkl  determltiation  of  the  r^^larity, 
validity  and  corrlectness  of  -said  r^ssess-' 
ment,  tb'ttie'amonnt  thereof,  levied  on  each 
lot  or 'parcel  of  Imd."  And  section  7002 
provides  fbr-  a  diifect  'appeal'  therefrom  to 
the '  stiperfor  court  by 'any-  property'  owner 
deeming  hliiiself  aggrieved  bjr  tSe  decision 
of  the  coo«*ll.  This,  it  slsems  to  us,  i^ndera" 
If  clear  that,  upon  appeal  by  objecting  prop- 
erty owners  from  suCh"deciaion  of  the  coun- 
cil to  the  supper  court;  Ae  burden  Is  upon 
such  appellant  to '  Show  want'  of  authority 
on  the  part  <*f  the  council  to  make  such  reas- 
sessment, as  well  as  the  erroneous  charge 
of  the  assessment  against  bis  property  frtmr 
any  other  cause,  before  he  would  be  entitled 
to  a  reversal  or  modification  of  the  coun- 
cil's decision  In  making  and  confirming  the 
assessment.  It  will  be  noticed  that  the 
council's  decision  16  not  only  declared  by 
the  statute  to  be  a  final  determination  of - 
the  regularity  and  correctness  of  the  reas- 
sessment, but  also  of  Its  validity. 

[4]  Manifestly  when  the  council  has  de- 
cided that  shctt  en  assessment  is  legally  nec- 
essary, as  It,  of  course,  does  when  it  makes 
and  confirms  such  an  assessment.  Its  deci- 
sion, like  that  of  any-  other  tribunal  having 
jurisdiction  ■  over  the  subject  in  controversy, 
is  presumed  to  be  legally  correct  until  the 
contrary  is  affirmatively  shown.  We  con- 
clude, therefore,  that,  unless  there  Is  In  tills 
rMnd  BcnnMhlng  aftirmatlv^  showing  tluc 


Digitized  by 


Google 


WaatiJI 


INNKR-CIRCLE.'PBOPKRTT  dOL'T/ClT?!:  OP  SXATTIia 


9tr. 


there  was  In  fact  no  deficiency  legally  call- 
ing t<fe  the  Boppleiaeptal  assessment  for  the 
amount  levied, ,  we  must  ijow  itwesuwe  that 
the  deficiency  did  legally  exist  as  decided 
by  the  coundl,,a^d  that  it  was  such  as  to- 
support  a  aappiemi^tal  assesanient  for  that 
sum.  Counsel  for  appellant  call  our  atten'- 
tlpn  to  and  place  some  reliance  upon  the 
d|»cislon  in  Spokane  y.  Security  Savings  So- 
ciety, 46  Wash.  150,  89  Pac.  466.  There 
waa  not  involved  in  that  decision  any  ques- 
tion of  the  pr^suniption  of  tbfe  regularity 
and  validity  of,  the'  xeassessnient  The  facts 
upon  wMch  the  validity  of  the  original  as- 
sfessment  rested  Wer*'  apparently  conceded 
111  that  case;  and, the  question  was  discussed 
V}  thV  court  as  though  the  facts  affectlhg 
the  validity  of  the  original  assessmait  and, 
la.  turn,  that  of  the  reassessment  were  all 
before  the  trial  oourt  We  have  no  anch 
condftlbn  here.  Thia  record  MeS  not  show 
that  ther^  were  any  facts  before  the  trial 
court  by  w^ch  It  could  determine  the  v»>. 
lidlty  of  the  original  asaessment  or  ttaeca^rse 
of  the  defldoicy,  except  as  to  the  ^IZ.fklS.lS 
charged 'to  dan^aged  property;  !  and  henqe 
we  are  to  presume  that  it  had  nothing  be< 
fore'lt.  t6  overcome  the  |«esumptl«n  t>t  the 
eorrectnees  of  t&e'  dounnHlis  decision  In  mak- 
ing and  coaflnnlng  the  vdpplemental  assess^ 
meflf  tnnn  whl^"  jhe  itppeal  was  taken  t<f 

that  court.  

U]  Now,  the  only  afflrmatlTe  fact  appear- 
ing In  (Aiis  record  pointing  to  the  laOc  of 
deficiency  in  the  funds  to  the.  amount  of 
tiie  supplemental  asaessment  requiring  that 
assessment  la  :  the  making  and  conflrmluK 
ot.itaa  «rl^nal  aaseasBMat  >  Gottnsel  f«r  ap- 
I>ellant  seem  W  rely  npim  the  presumption 
of  th«  valldtty' <oC  the 'original  assessment 
as  a^filnst  the  pr^umption  ,of  the  validity 
of  the  later  supplemental  assessment.  Of 
coarse,  nntil  the  making  and  ooofinnatlon 
upon  due  notice  of  the  latter,  the  presuttip- 
tlon  relied  upon  by  appellants  was  In  favor. 
of ,  the  original  assessment  aa  between  them 
and  the  city;  hut  the:  making  and.  coDflrm- 
Ing  of  the  supplemental  asaesMneat  was  fn 
effect  a  finding  and  declsi(Hi  by  the  conncU 
against  the  appellants  upon  that  very  qnes- 
tion,  and  also  upon  the  question  of  the  ne- 
cessity of  the  supplemental  assessment 
When  the  dty  council  decided  that  there  was 
a  deficiency,  whether  by  reason  of  invalid 
original  assessments  or  from  any  other 
cause,  aa,  of  course,  it  did  so  decide  by  the 
making  of  the  aupplemental  assessmtot,  ap- 
pellants were  by  notice  given  an  opportunity 
to  be  heard  upon  all  such  questions.  The 
council's  declslpa  upon  such  questions  by 
the  confirmation  of  the  supplemental  asseas* 
ment  waa  neceesarlly  flnal,  unless  appealed 
from  aa  the  statute  provides;  otherwise  the 
notice  and  hearing  thereon  provided  by  law 
would  serve -no  purpose.'  The  city  waa  not 
required  to  aasnme  the  burden  .of  >  ahowliv 


tke  Invaliatr  •('  ttak  dvigfafal  «aMimefl«v  ^ 
nor  aany  other  oaosit'of  Oe  deddency,"  npoa  > 
the  bearing  at  the  appeal  In  tlte  sopenw  i 
court    App^aAts.wiere  there  attacking  tiw- 
snpt^emental-'aMeesnient 'and  had  the;bnr</ 
dien.ot   shewing 'that  I  the  decisien  «t  Our. 
cqunflU :  U  -makfaig  and  eonflrming  it  wa*4 
exioaeoua.     They   oould   not   secure   a    re- 1 
veteal  o£  the  oouncU's.  deotsioa  Im  <nakin»i 
a  Hipplemental  aasesnnent  b|r<  mareiy  pnofo 
dndsg,  thft  jreoord  of,  the  original  ^saassBMSt" 
and  relying  npon.  audi  piiwomotl^va;  as  veiw ; 
theretofore  in  its  favor;  nor  was  t))e  .dty-i 
required  to  show  npon:  tlw  'Mai  iQ,ttlM  •■• 
pecior  court  tl^  cause  .<)|f  thedofld^cy  whicb  : 
prompted  t^e.makJw  of  the  zeaaseswaAnt - 
[I]  Another. oojatentloja  aoade  in  bduUfi  of  - 
appellanta,  w)ilch  seema,  to  oa  to  l)e.req(fA . 
np<^  their  erxon^na,  Hvw.  <)f  the  pnmpie)! , 
regularity  of  t^e  origlw4  aasesamiait,  la  that- , 
the  ^original  .MMSsme^t  la  a  Anal,  adlndlcap,  < 
tion  upon  the  am9ui^t  of  thei  beqaefita  confer-  \ 
red  upon.,  appella^tii'  property .  an4 '  .of  the.^ 
amount,  of  .benefits  conferred.  i^Mnpro^rty,^ 
covered  by  the  canceled  assenunentii    ap4  ' 
that  therefore  nq  different  o^  fi^eati^r  aaseta'^ 
ment,  can  be  .placed  upon  their  ^property  than  , 
was  placed  Upon  it  by., the  ori^nal  assess-  ! 
ment ;  and  Especially  that  no  greater,  asseaa-  . 
ment  Viah  be  placed  upon  their  ^property  be-  ' 
teuse  of  any  flefld^ncy  caused  by  want  of' 
reassessment  upon  property  covered  by  iJ^e, 
canceled  assessnlients.     Such  a  view  would' 
practically  defes't  th^  po^er  6i  re^{«e8slnent.  '^ 
It  ia  manifest  from'  th^  proVisIons  ,(^thC  W'* 
asses^ent  law  ^at  thcl  questtos  of ^nefltii  '^ 
upon  a  reassessment  or'supiplementkl' a'sseQa-'* 
ment  is  not  fcontrbllfed  1^  the  decision  upon'*  ^ 
that  question  i^idered  Ifl  the  miiklhg  oif'the-''  ' 
original  aaecismeirt,  any  mdre'thah'  npoha  ' 
new  trial' it  decision  vpdn  the  inMlta  la  «tfn<^'' 
troUed  by  a  dedaUm  hpOHtbe  nv^rltt  VtoMtvn 
ed  npon  a  tonnet  trfJHL"'  m  a  raMsataamaift-'. 
proeeMlng  the.  qMtotlona  df-beneflta  abd  ap-- ' 
,IH>etIanment  tttttreof '<ave  aa  mueh  tortgbnl  ' 
inflations  as  they  ;arfl  In  tbe  original  aaaesi    ■ 
meat  pcootedlng.    Onr  attention  la  called  to  : 
In.  re  01zth  Avenne  West,  B»  Wash.  41.  109  ; 
Paa  1062,  Ann.  Gas.  1912A,  104T,  Inanp-   . 
port .  of    the    contention    that :  aasessments  - 
which  would  be  chargeatde  to  exempt  prop- 
erty but  for  Ita  exemption  cannot  be  charged 
to  other  benefited  property.    Whatever  may   r 
be  said  of  that  view  when  dealing  with  prop- 
erty which  la  by  law  entirely  exempt  from 
taxation   and   local   asaessmenta   under   an    > 
circumstances,  we  are.  to  remember  that  we    ■ 
are  not  here  dealing  with  such  property^  -  It    - 
la  true- that  property  which  In  the  condem- 
nation proceeding  is  found  to  be  damaged    . 
by  the  Improvement  1*  spoken  of  aa  being    . 
exempt  from   the   assessment   for   the   Im- ,  , 
prpvemoit;     It   is.  i}ot,    hpwever,. property -. ; 
which  la  by  law  exempt  from  assess(nen| ,,, 
generally.     In   this   ease  the  so-called   "ex- 
etopf  property  if  nof  .aaaepyifk^df,,  pn^,^ 
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c«nw  at  U  not  htnetUed.  Hence  It  I*  iibt« 
caae  of.nttklng  aiqpelUtaita'  property  bear  tbe 
berdea  of  «ach  taonaaieasable  i«r<ver^.  So 
lomc  aa  appelianta'  property  la  notaaaeaaed 
by  the  comMbea  original  aad  sApplemeatal 
aaafeMioenta  mote  tbaailtla  beneflted,  and 
■0  long:  aa  aneh  oaseaameitta  are  nbt' 'ineq- 
uitably apportioned,  tliere  ia  no  legal  canae 
tern  objecting  to  aaeh  aaaesamfente.  '  Of 
ooone,  tbe  SO  per  cent  limit  cannot  be  «z-' 
o4eded  aa  a^inat  all  tbe  property  within 
tbe  dlatrlM;  bat  tbat  queatlon  la  not  bare 
InroKedi'     '••■   ■"■■•• 

-8«iAe''otiie^'«dntentl«Ba  are  made  by  ap- 
peUa^^;'  bnt  we  tbink  they  haVebeein  raf- 
fldetttly  disposed  bt  in  favo*  tof  the  city  by 
wVkif'lutB  b^  aald  In  the  ease  of  Hapgood 
ellaL  v.  dekftle,  ^M  decfded,  efc«^  as  to 
tlie  appeal  oi  tlie  Metroiiotltan  Balldiiig 
C&fiipaby,  wbldi'  wc  will  now  notice.  There 
la' levied  by"  thl^ 'siippJemental  dssessment  a 
charge^^  bpon  lithd  held  by  the  Metrop6lltt|n 
Bunding  Cohipany  under  a  lease  ftom'the 
■tate  of  Wasbin^on ;  the  land  ttelng  a  part 
at  the  old  Stat^.  University  grounds.  The 
record  Indlcate^.tiat  at  the  time  of  ^be  con- 
detnnatloi^  proceedln^ga  this  .land  was  h^ld 
by  the  Seattle  Realty  ft  Buildlqg  Company 
vnder  a  lease  from, the  state.  Just  what  the 
nature  of  that  lease  waa  is  not  shown;'  but 
li^  any  event  the  Seattle  Bealty  fc  Building 
Compaj^y.  ,waB  ^wfi^eA  compensation  in  the 
condemnation  proceedinga  on  account  of 
daiqaj^e  .t^  this  samei  la^id  resulting  from  the 
change  of  (Jie.  gradea  of  the,  streets,  and  the 
improvem^t  of  them  ac(^rdiiigly.  It  ia  con- 
tended tbfit  ..tbia  le^tedi  in  rendering  the 
'  land  Mvd  all  Intereatf  .tl^erein,  free  from  lia<. 
bii(ty  to  apeclal  aaaesament  to  pay  for  tb» 
Improveinent,  upon  the  ground  that.  •  ttte 
award  'ri  meb  duntcea  waa  in  eff«ct  as  ad-. 
Judication  that'tbe  land -was  not  benefited 
bythe^lmprATenieilt  in  tiie  light  of  Sdra- 
chkcd  ri'Seattle^  Staattle  &.  P^e.  Packing  Ok 
T.  Seattle,'  and-Hapgobd  et  at  t.  8eattle» 
abovd  etted,  we  an  constrained  to  bold  limt 
tbia  cetateatioB  must  be  upheld.  If  there 
could '  be  no  (^giiidl  lissesBnieot,  -because  -of 
ntf  beneflta,  aH  if  was  in  effect  sdjudlcated  In 
the  uondemnation  proctiMlng,  there  would, 
of -course,  bd  ^o  benefits  toanpporta  supple- 
mental Vsseesment  to  aid  In  paying  for  tbe 
same'  fiuprevenaent.' 

We  \ire  of  the  opinion  that  the  judgment 
of  'the  'bnpe^lol'  court  should  be  affirtned,  ex- 
cept ab  to  tbe  cbkrge'  made  by  the  supple- 
mental assessment  agiinst'tbe  land  held  by 
tbe  Metropolitan  Building  Company  under 
its  lease  from  the  state ;  and  that,  In  so'  far 
aa  that  charge  is  eonc^emed,  tbe  Judgment 
should  be  reversed  and  that'  portion  of  tbe 
aupplemehtal  aaseasment  set  aside.  It  la  ao' 
ordered.  ' 

^eoi^'inA'OOMl,  JX„'c6ncitf. 


HBRRIOK  et  aL  ▼.  MUXBR  et  aL 

(Supreme  Court  of  Washington.    Aug.  14, 
1912.) 

1.  Wn.L8  (I  781*)— OiFTB— ftLBcnow. 

Generally,  when  the  owner  of  an  estate,  in 
an  iBBtmment  of  donation,  either  niSl  or  deed, 
uses  language  with  reference  to  the  property 
of  another  which,  if  that  property  were  his  own, 
would  amount  to  an  effectual  disposition  of  it 
to  a  third  person,  and  by  the  same  instm- 
ment.  gives  a  portion  of  his  own  .estate  to  tbat 
same  owner  whose, rights. of  ownerfibip  he  liad 
thus  assuAied  to  transfer,  such  owner  and 
donee  is  pot  t6  an  election  between  his  daim 
of  title  to  tbe-protlerty  ad  assmied  to  be  dis- 
posed of  by  tbe  donor  aad  bis  right  as-  donee 
under  the  instrnpient. 

lEd.  Note.— For  other  cases,  iiee  Wills,  Cent 
Dig.  il  2018-2017;   Dec.  Dig,  i  781.*] 

2;  WiLM  (I  781*)— Gifts— BiAmow. 

Since  testator  is  presumed  to  Intend  to 
dispose  onlT''  «f  property  over  whick  he  has 
testajventary.  p^wer  a(  dispositvoa,.  before  a 
donee  can  be  put  to  an  election  between  his 
independent  claim  of  title  to  proper^  asanm- 
ed  to  be  disposed  of  by  testator  and  his  right 
as  donecv'  the  tratator's  intentioB  to  dispose  «f 
property  'Over  wliich  he  had  no  i^wer  of  dis- 
position must  be  evidenced  by  designating  with 
certainty  the  specific  property  he  so  assumes 
to  devisej '        '     '   ' 

fBd.' Note,— For  otkenissHa,  see  'Wills,  Cent 
Djg,  H  3013-2017;  ,D|ec  Dig.  |  7S1.*1 

8.  WnxB  (I  782*.)— Oa-ra^BLBonoH. 

^  A  wiV.  giv^g  ki  tmst.Coi;  the  widow's  ben- 
efit all  of  the  testatot's  land  "and  all  interest 
therein,  community  or  otherwise,  of  which"  he 
sh'ottid  die  Seised  or  entitred '  t6,"  or  over 
which  be  abonld  "have  power  of  disposition  by 
will,"  is ,  not  .f».  inconsistent  with  her  daim 
of  community  interest  in  tha  property  as  to 
compel  her  to  elect  between  tbat  interest  and 
the  pro'viaion  made  for  her  by  tbe  will. 

[Dd.  Note.-^l'or  otlier  eaaes,  see  Wills,  Cent 
Dig.  g|  a01»n20^8;   Dec.  Dig.  %  782.*] 

4.  Willi  d  487*)— CowBTHPanos— Kanuaaio 

BTIDKRCf.:. 

Extrinsic  eHdence  is  not  admissible  to 
establish  intention  of  testator  to '  dispose  of 
proper^-'OTer' which  he  bad  no  nbwer  of  dispo- 
sitioB,  for  the:Pniyese  of  forcing  an  riection 
,  bx  the  donee  between  an  independent  interest 
and  the  testamenta'ry  provision. 

pffid.  Note.— Fbr  other  cases,  see  WlVa,  Cent 
Dig.  tl' 1028,  1029^1082;   Dec.  Dig.  |  48T.*] 

6.'Wta!8  (I  788*)^18ii»noir  o*  BurKnciAXT 

— MiATBHTiLrrr  or  Aoia. 

Whem  a  'will  waa  not  so  inconsistent  witii 
testator's  widow's  claim,  of  community  interest 
in  j>roperty  devised  in  trust  for  her  benefit  as 
to  compel 'her  to  elect  between  that  interest 
and  the '  testamentary  prorlsion,  it  is  Immate- 
rial whether  her  acts  in  nMumging  tlte  trust  es- 
tate amounted  to  an  election,  where  they  did 
not  amount  to  a  conveyance  of  her  community 
ri)tbtB  to  the  residaary  devisees,  and  did  not 
mislead  tlnr>'latter  to  their  prejudice,  ao  as  to 
create  an  estospejl  against  the  widow'a  cUim 
of  community  interest. 

[Ed,  Note.— For  other  cases,  see  Wills,  Cent 
i^.    |{   2049-2062,   2061-2068;    Dec.   big.   { 

6.  FnAUDS,  STATtm  of  (|  68*)-.CDITFn'ARCK 
OF  GOKKtliailT  lomMT. 
.  On  a  oontest  between  testator's  widow  and 
'his  residuary  devisees,  oral  evidence  Is  inad- 
missible" to  show  that  She  orally  agreed  that 
all'ttta  pn(peKtyj:incittding  her  conunuolty  litter* 
est,  should  be  kept  together  and  permitted  to 
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unoant  to  an  oral  ieonrKjmMt»/.   .    •      i  , , 

.  (Bd.    Mote.-iF«r-  other  .cmw,    m«   Fravds, 

Statute  of,  Cent  SJc..  U  8S,  97-i<M;  l>ec  Dlj(. 

7^  Appkai.  and  Kmok  (I  882*)— EirropFxi.  to 

'  AUJEOX   EutOK. 

On  a  contest  between  teetatoT's  Widow,  for 
wfaoM  the  wUt  mad*:provi^n  dnrini  her  wid- 
Vwhqod,  and .  hi*.  naiduaxT  .deviaeea,  the  re»idtt- 
axj  devise^es  ar^  not  entitled  to  complafn  of  ^ 
Beoaration  of  tbe  inteireits,  where  they  In  effeet 
asked'  that  vtltj  tbinf  by'  ftltenttlvi  Vtiyct  ta 
their  complaint,  thonab  'the,  wiU  «ontampUted 
Qkanageipent  of  tlto  oroperty  as  a  whole, 

[Ed.  Note<— Por  other  cases,  see  Appeal  and 
Erron  Cent  Dif.  i|  31^1-3610;    Dec.  Dig.  | 

Chadwlck,  7,,  dissenting. 

Department  1.  AjwmI  from  Superior  Court, 
King  County;  H.  A..P^  Myers,  Judg^ 

Action  by'  Slevnor  Herdck  an4  otbers 
agninat  Eya  X  Miller  and  «t)l^r3.  From  tbe 
Judgment,  plalQUeCs  anneal.    A^lrmed. 

Tncker  &  Hyland,'  for  appellants:  Bo 
Sweeny,  of  Seattle;  fM  respondents. 

PARKER,  T.  The  parties  to  tbls  action 
are  the  ehlTdreii  and  wld«w '  of  Dr.  P.  B. 
M.  Millcir,  deceased,  late'  of  Seattle.  The 
purpose  of  th*  action  is  to  obtain  a  con- 
struction of  his  win  and  a  scfftlement  of  all 
of  the  property  rights  of' the  parties  under 
t3ie  win.  Dr.  Miller  died  ton  December  8, 
1904,  leaving  the  will  here  Inrolved,  which 
he  had  made  a  fbw  moiliths  previous.  The 
Only  provisions  of  the  wtll  which  we  need 
notice  in  our  present  Inquiry  are  the  follow- 
ing: ' 

"ni.  I  bequeath  to  hay  son,  Hubert  liv- 
IttgBton  Miller,  my  gold  watch  and  chaiol,  all 
my  medical  library,  snrglcarinstnrdments  and 
general  surKieal  equipment  of  «Tery  hature 
whatao^er. '  •■      '    .     i,      . 

^Tf'.i  I  bequ^th-ail  the  residue  of  my 'per- 
soiaal  property  aad' effects  of  ev>ery  nature 
'whatever,  Including  my  separate-  pcoratmal 
property  and  my  Interest  in  oominanity  peb- 
Bonal'  property  '  wheresoever  situated,  after 
the  payment  «f  my  debts,  if uneral  wid  testav 
mmtary  ekpensee  as'  bereiabefore  ptovidM, 
unto  my  -wife/  Bra  Ji  Mdller,  -absolutely. 

"V.  I  glveiaad-aeVise  all  tay  seal  estate  of 
»very  tentne  .whajtsoetver  ,and.  wheresoever 
■Itnated,'  and  all  laCerests  theieia,  communi- 
ty aiid  otherwise,  of  wtilch  I  sbaU  at  my 
death  be  aelsed  or  entitleA  to,  .or  of  which 
I  shall  at  my- death  tiave  tlower  to  dispoae 
of  by  wUl,  uoto  my' WUc^  lEMi  J.  iUiltXi  aad 
my  son,  George  E.  MUler,  my  executors  her»- 
tnafter  named,  «&d  to  the  «arvlvor  of  :tbem, 
and  their  suecessorsirin:  trust  to  be  held  by 
then  for  the  ptaqposes  and  subject  to  the 
pitovlslona  hereinafter  declared. 
-  **¥{.  I  declare  it  to  be  my- earnest  request 
and- recommendation  that  --uBder  no  clrcumr 
■tanoea,  abaU  any  part  of  my  real  pi:ap«)rty 
be  sold  during  the.  Ufe  time  of  my  said  wlfe^ 
provided,   she   shall    so  ,)ong  continue-  my 


wldawt  vbuiifttat  'saU  rpvOpertr-  i^tall.  Iw 
rebtedand  Ifcaaed  as  may  aeem  best  to  myt^ 
ezBcutots  and- traatees  and  their  auecessorst: 
and  I  dlOBCt  that  the  net  income  therefrooft 
shall  be  paid  to  my  aaid  wife  during  hes 
widowhood  and 'become  her  absolute  propbrtn 
&nd  she  shall  aot  be  liable  to  aceeant  foe 
any  income  a»  paid  to  or  ne^^  b^e  bw. 
. -"VII.  I  :  direct  that,  after  the  death.  «r 
teture  marriage  of  niy  said'wlfe,  hec  snocea; 
ste  in  the  trust  and  tha:  said  Oeorg*  B.  MUf 
ler  or  hls'succeasor  in  theitrostshal^  as  sooo 
ad 'pracUoable  thereafter,!  sell  all  Of  my  real 
estate  and  interests  therein  herelnb^ore  d»> 
viaed  in  trastand  eonvert  the  aame Into  moa, 
ey,  and  shall,  for  the  purposes  aforesaid  ez»r 
cute. and'  deliver  all.  such  deeds < and' con vcgv 
anobs  as  may  be  aeeessary  to  immb  the  pne^ 
er  title  thereto  t  and  I-  direct  thsA  the  maata 
so  received  from  aach  sale  i»  sales,  together 
with  the  inoian*  tecrtved- from.' aald.: real 
property  froiU  andi  after  tite  death  or  ret 
marriage  of  my  said  wtfe^  shall  he  distribute 
ed  equally;  'Shuse  and  share  aUlce,'amoac  Hy 
children.    *    •    •"  i 

The  win  apprints  Bra.  Xi  MUlar  astA-Qeonga 
B.  MUler,  widow  and  tfon  :ot  thattstalMk 
executrix  aad  executor  wflhoat  ibonda,'  wtd 
dlitects  the  settlement  and  managctnenti.x^ 
the  estate  wltbodt  the  Intefrveathmmf  tha 
coart,  except  to  admit  the  will  to  probate  aitd 
Ale  ai»  iaventory,;  as  required  by  law.-i  A»- 
eovdlngly,.  in  January,  1906,  the  will  wasadr 
adtted  to' probate,  and  an-.-tuventoTy  filed'  by 
the'exetetor-and  executrloc.  -AU^f  theprop^- 
erty  left  by  Dr.  MUler  wa«..hts  interest  U 
the  comnninlty  ^operty  of  bimaelf  and  wU^ 
Bra.  J.  MiUer.  OCbat  conunnnlty .  pooperty 
consisted  of  k>t  1  and  the  north.  16.  feet: of 
lot  4'ln  hladi:  48;  Terry's  addltkui  to.Seatttal 
■wblcb  was  appraised  at  985,000,:  apd  persoik- 
al-  property,  i  consisting,  of  surgical  instnb- 
ments,  medical  library,  office  furnitures  and 
hotB^old  furniture,  whitih  was  appraised  at 
48S0.  .The  community  real  property,  abota 
described,  at  the  time  of  the  death  ofDn 
-Miller,  coaslsted  of  a  tract  of  land  ftootisf 
^  feet  upon  the  east  side. of  Sixth  avense 
and  120  feet  upon  the  So'btli-'Side  of  Marios 
street,'  being  at  tboi  soMheaat  «Mne«  of  the 
laterseotion  of  that '  atenUo'  and:  street  la 
Seattle,  together  with  a  hotel  building,  silh 
uated  upon  the  westexly  portion  of  the  trae4 
and  also  a  foundation;  i  dtuated  upon  tba 
easterly  portion  of  the  tract, .  uppn  yrhich 
they  were  then  contemplating  the  erection 
of  another  .  building. .  This  property  is  re- 
ferred to  as  the  "Ross-shire";  that  being 
the  name  '.'they,  gave  to  the  hotel  buUding 
thereon.  .  The  management  of  this  property 
appears  to.  hav«  been  left  largely,  .if  no^ 
wholly,  to  Mrs.  MUler  after  the  death  f4 
Dr.  MlUer.  She  had  ^parate.  funds  of  he^ 
own  with  which  she  thereafter  erected  upiop 
the .  foundation  .on  the  easterly  portion,  .qf 
the  tract  a  building  at  a  cost  of  approximater 
ly  |19,00a  .This  bnUdlsg  and  the  other  09f 
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rented  together  as  «  hotel. :  In  Kay;  1911,  in 
A  'eondemnatlOD  proceeding  proaecnted  b7  the 
City  of  Seattle  to  acquire  the  right  to  dam- 
age tlie  Roes-shire  property  by  ichanging  tbe 
grade  of  'Sixth  avenue,  theee  was  awarded 
to 'the  owners  of  ■  tb  t  property  the  aiim  of 
$12,000  damages,  whtcli  was  accordingly  paid 
into  conrt  by  the  city.  Tlie  cUUm.  of  Mrs. 
Miller  to  one-half,  of  this  money  as  belonging 
tb  her  absolutely,  and  that  only  one-baif 
tliereof  belonged  to  the  trust  estate,  gacFe 
rise  to  this  controversy  and  resnlted  in  the 
bringing  of  this  action  In  June,  1911,  by 
oertKin  of  the  residoary  devisees  to  settle  the 
property  rtgbts  of  all  parties  under  the  will. 
The  snUBtaace  of  the  prayer  of  plaintiff's 
eomplaint  Is  that  the  will  be  to  construed  as 
to  give  to  Mrs.  MUler  only  the  net  income 
from  tUe'Ross^hire  property  and  the  912,- 
Oeo  awarded  ad  damages  to  that  property  in 
tlie  cond«tinati4ta  case,  reserving  the  whole 
thereof  to  go  to  the  reslQuary  devisees  upon 
tbe  death  or  remarriage  of  Mrs.  Miller.  The 
theory  of  fhls  claim  of  the  plaintiffs  is  that 
Dr.  MlBer  devised  tbe  whole  of  the  Ross- 
■falre  property  as  if  it  were  his  separate 
f>eoq)erty;  that  Mrs.  -Miller  was  thereby  re- 
Itnired'to  elect  between  her  right  to  h6r 
comnninity  interest  in  that  property  and  her 
Hght  to  the  Income  from  the  whole  thereof 
nilder  the  will;  and  that  she  has  elected  to 
take  nnder  the  will  and  thereby  waived  her 
right  to  assert  her  community  interest.  The 
plaintiffs  also  prayed  in  the  alternative  that, 
tt  the  event  the  court  should  decree  that 
thef  are  not  entitled  to  the  construction  of 
the  will  claimed  by  them,  the  respective  in- 
terests of  Mrs.  Miller  and  tbe  residtiary  dev- 
isees be  finally  determined,  and  that  the 
«ommanity  interest  of  Mrs.  MUler,  if  she  be 
decreed  to  have  any  sncb  interest;  be  set 
iipart  to  ber. 

'  The  trial  conrt  decreed,  in  substance,  that 
the  plaintiffs  were  not  entitled  to  the  con- 
struction of  the  will  claimed  by  them;  that 
Mrs.  Miller  was  not  required  to  elect  be- 
tween her  community  interest  and  her  rights 
under  the  terms  of  tbe  will;  that  she  is  the 
absolute  owner,  by  virtue  of  her  community 
right,  of  an  undivided  one-half  Interest  in 
-the  Ross-shlre  property,  exclusive  of  the 
ftnllding  she  erected  thereon  with  her  sep- 
arate funds;  and  that  she  is  tbe  owner  of 
that  building.  Tbe  court  also  partitioned  the 
BoBB-shlre  l;>roperty,  with  the  aid  of  com- 
missioners appointed  for  that  purpose,  be- 
tween Mrs.'  Miller  and  the  trust  estate, 
•WBPditig  to  her  the  easteriy  70  feet  on 
Whioh  be^  building  is  situated,  and  to  the 
Ibrust  estate  the  westerly  W  feet,  together 
With  the  building  thereon.  The  court  also 
'awafded  the  $12,000,  oiie-balf  to  Mrs.  Miller 
and  oAe^balf  tb  the  trust  estate,  providing, 
Ihoweveif,  thiit  there  tihould  be  first  paid 
therefrom  a  mortgage  uiwn  the  Ross-shlre 
'property  for  f3,600,  #hicta  bad  been  given  to 


adae'^fwds  4o'p«7  aresmmvalty  debt- in- 
curred by  Dr.  Miller  in  his  lifettane.  From, 
this  determination  of  tbe  rights  of  tbe  par- 
ties, the  plaintiffs  have  appealed. ' 

[1]  The  controlling  question  in  this  case 
is:  '  Was  Mrs.  Miller  required  to  elect  be^ 
tween  her  commuolty  interest  in  the  Boss- 
shlre  property  and  her  right  to  the  net  la> 
come  frcou  the  whole  thereof,  which,  it  Is 
claimed  by  counsel  for  appellant,  was  devis- 
ed to  her  by  tbe  twms  of  the  will?  In-  otb. 
er  words,  la  tbe  devise  made  to  ber  by  tbe 
will  so  inconsistent  with  her  claim  of  com- 
munity interest  in  the  prdperty  that  equity 
will  not  perifailt  her  to  assert  both  claims? 
Learned  counsel  for  appellants. contend  that 
snch  rights  of  Mrs.  MUler  are  so  inconsistent 
that  she  cannot  BuccessfuUy  maintain  both, 
but  must  choose  wbicb  one  she  will  exercise 
and  Bbatidon  the  other.  This  contention  is 
rested  upon  the  general  rule  tbat  when  the 
owner  of  an  -estate,  in  an  Instrument  of  do- 
nation, either  wiU  or,  deed,  ub«s  language 
with  reference  to  ttu^  property  of  another 
which,  if  that  property  were  his  own,  would 
amount  to  an  effectual  disposition  of  it  to 
a  third  person,  and  by  the  same  instrumjent 
gives  a  portion  of  bis  own .  estate  to  that 
same  owner  whose  rights  of  ownership  he 
had  thus  assume^  to  transfer,  such  owner 
and  donee  is  put  to  an  election  between  bis 
Claim  of  title  .to  tbe  property  so  assumed  to 
be  disposed  of  by  tbe  donor  and  bis  right 
as  donee  under  the  instrument. 

[i,  1]  Before  looking  to  the  particular  lan- 
guage of  the  will,  let  us  notice  some  of  tbe 
rules  of  law  applicable  to  the  construction 
of  sucb  instruments  when  a  question  of 
election  is  involved.  In  1  Pomeroy's  Eq. 
Jur.  (3d  Ed.),  at  section  472,  that  learned 
author  says:  "The  first  and  fundamental 
rule,  of  which  all  tbe  others  are  little  more 
than  corollaries,  is:  In  order  to  create,  tbe 
necessity  for .  an  election,  there  must  ap- 
pear upon  tbe  face  of  the  will  Itself,  or  of 
the  other  Instrument  of  donation,  a  clear, 
unmistakable  intention  on  tbe  part  of  the 
testator  or  otber  donor  to  dispose  of  property 
which  to  in  fact  not  his  own.  This  inten- 
tion to  dispose  of  property  which  in  fact 
belongs  to  another,  and  is  not  within  tbe 
donor's  power  >of  disposition,  mnst  appear 
from  language  of  tbe  instrument  which  is 
unequivocal,  which  leaves  no  doubt  as  to  tlie 
donor's  design;>  tOie  necessity  of  an  election 
can  never  exist  from  'an  uncertain  or  dubious 
interpretation  «f  tbe  daqse  of  donation.  It 
is  tbe  settled  rule  tiiat  no  case  for  an  elec- 
tion arises,  untcss  tbe  gift  to  one  beneficiary 
Is'  torecoBcilablfe  with  an  estate,  interest,  or 
rlghti  whtefa  another  donee .  is  ealled  upon  to 
rellnqnisb;  if  both  gifts  can,  upon  any  In' 
tert>refation  of  which  tbe  language  is  reason- 
ably BUsceptiMet  stand  together,  then  an  dec 
tictti  is  unneeessar^."  A  stroBg  presumption 
necesdary  to  overcome,  in  order  to  require  an 
election  ■on  the-  part  «if  the  donee  under  audi 
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cltt!tiinstances,  fe  that'  tUe  testator '  Is  i>r*^ 
tWftnM  to  Intend  only  to  dispose  of  property 
over  which  he  has  testamentary  power  of 
aisposltlon.  The  authorities  hereafter  no- 
ticed show  that  this  presumti^lon  will  al- 
ways prevail,  unless  the  testator's  intention 
la  clearly  expressed  or  necessarily  implied 
t»  the  contrary  by  the  terms  of  the  will  it- 
self. We  think  there  is  no  dissent  from 
tiiis  rule.  We  will  also  find  as  We  proceed 
that  such  an  Intention  on  the  part  <of  the 
testator  must  be  evidenced  by  designating 
with  certainty  the  specific  property  he  so  as- 
sumes to  dispose  of,  In  order  to  put  his 
dobee  to  an  election.  The  slniplest  case  re- 
quiring an  election  is  where  a  testator  as- 
sumes to  dispose  of  property  of  his  devisee, 
and  designates  theltroperty  he  so  assumes  to 
dispose  Of  by  description,  such'  as  would  be 
sufliclent  in  an  ordinary  cbnveyance.  In  such 
a  case  it  is  easy- to  see  that  the  devisee  la 
put  to  an  election,  because  there  Is  then  no 
uncertainty  as  to  the  testator's  Intention  to 
dispose  of  property  belonging  to  his  devisee. 
In  this  case,  however,  we  have  no  such  spe- 
cific designation  of  the  property  of  the  dev- 
isee which,  it  is  claimed,  the  testator  assum- 
ed to  dispose  of  as  his  own,  and,  besides,  we 
are  dealing  with  property  which  belonged 
equally  to  both  the  testator  and  the  devisee. 
8uoh  cases  Kiv«  rise  to  more  difficulty  In 
tbe  determination  of  a  question  of  election. 
The  Ross-shlre  property  being  the  communi- 
ty property  of  Dr.  and  Mrs.  Miller,  under 
our  laws  he  had  no  power  of  disposition  of 
that  property  by  conveyance  during  his  life- 
time, except  by  deed  Joined  in  by  Mrs.  Mil- 
ler (Rem.  St  Bal.  Code,  i'8918);  nor  did  he 
possess  any  testamentary  power  of  disposi- 
tion thereof,  except  as  to  his  community  in- 
terest therein  alone— that  being  only  an  un- 
divided one-half  Interest  Rem.  dc  BaL  Code, 
11342. 

If  we  assume  that  this  Is  simply  a  case  of 
two  persons  owning  undivided  interests  in 
property,  apart  from  the  analogy  sometimes 
sought  to  be  drawn  by  tbe  courts  between 
dower  and  community  property  rights  of  a 
wife,  we  And  the  following  observations  of 
Professor  Pomeroy  applicable  here:  "If  a 
testator  owning  an  undivided  share  uses  lan- 
guage of  description  and  donation  which  may 
apply  to  and  Include  the  whole  property,  and 
by  the  same  will  gives  l)enefit8  to  his  co- 
owner,  the  question  arises  whether  such  co- 
owner  is  bound  to  elect  between  the  benefits 
conferred  by  the  will  and  his  own  share  of 
the  property.  Prima  facte  a  testator  Is 
presumed  to  have  intended  to  bequeath  that 
alone  which  he  owned— that  only  ovier  which 
his  power  of  disposal  extended.  Wherever, 
therefor*,  the  testator  does  not  give  the 
whole  property  <peci/looIItf,  but  eo^Ioys  ffen- 
enU  words  of  description  and  donation,  such 
as  'all  my  lands,'  and  the  like,  it  Is  well  set- 
tled that  no' case  tit  an '  election  arises,  be- 
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cause  mere  is'  ai  Interest  belonging  ta  tfa6 
testator  'to  which  the  disposing  language  can 
apply,  and  the  pr&na  facie  presumptioh-  as 
to  his  intent  will  control.  On  the  other  hand; 
if  thetestator  devices  the  property  tpeci/lcally 
by  language  indicating  a  specific  gift  of  the 
property,  an  election  becomes  necessary." 
1  Pomeroy'8  Equity  Jurisprudence  (3d  Bd.) 
I  489.  It  we  assume  that  dower  and  com- 
munity property  rights  at  a  wife  are  audl^ 
ogouB  rights,  then  it  would  seem  that  there 
must  be  an 'equally  elear  expres^on  of  an 
intention  oA  t)ie'<part  of  the  husband  in  hta 
will  to  pat',  her  to  an-  election,  because  a 
gift  to  a  wife  by  will,  in  }«rlsdlctlons  wiUere 
dower  rights  exist,  in  the  absence  of  6tat- 
Bte  prescribing  a  diiferent  rule,  is  presum- 
ed to  be  Intended  as  a  provision  In  addition 
to  her  dowier  right,  unless  the  language  of 
the  will  clearly  expresses  or  necessarily  im- 
plies ttat  such  gift  to  her  Is  in  lieu  of  dow- 
er. 1  Pomeroy,  Eq.  Jur.  (3d  Ed.)  |  493.  At 
section  COS,  referring  to  the  question  of  elec- 
tion by  a  wife  between  community  rights 
and  her  rights  under  tbe  will  of  her  husband, 
the  author  further  observed:  "Whenever  a 
husband  has  made  som^  testamentary  pro- 
vision for' his  wile,  and  has  also  assumed  to 
dispose  of  more  than  his  own  half  of  the 
community  property,  In  order  that  she  shall 
be  put  to  her  election,  the  testamentary  i>ro- 
vision  In  her  behalf  must  either  be  declared 
In  express  terms  to  be  given  to  her  in  lieu  of 
her  own  proprietary  right  and  interest  In 
the  comjmunlty  property,  or  else  an  inten- 
tion on  his  part  that  it  shall  be  in  lien  of 
such  proprietary  right  must  be  deduced  by 
clear  and  manifest  Implication  from  the  will, 
founded  upon  the  fact  that  the  claim  to  her 
siiare  of  the  community  property  would  be 
Inconsistent  with  the 'Will,  or  so  repugnant 
to  its  dispositions  as  to  disturb  and  defeat 
them.  An  Intent  of  the  husband  to  dispose 
of  his  wife's  share  of  the  community  prop- 
erty by  his  will,  and  thus  to  put  her  to  an 
election,  will  not  be  readily  Inferred,  and 
will  never  be  Inferred  where  the  words  of 
the  gift  may  have  their  fair  and  natural 
import  by  applying  them  only  to  the  one 
half  of  the  community  property  which  he 
has  th«  power  to  dispose  of  by  will."  Hav- 
ing In  mind  these  rules  of  construction,  what 
does  the  language  of  this  Will  tell  us  as  to 
the  intention  of  Dr.  Miller  to  dispose  of  his 
wife's  Interest  in  their  community  property? 
The  only  language  of  the  will  which  can 
possibly  be  construed  ab  expressing  an  in- 
tention on  the  part  of  Dr.  Miller  to 'dis- 
pose of  Mrs.  Miller's  community  interest  In 
the  Koss-shlre  property  Is  the  following:  "I 
give'  and  devise  all  my  real  estate  of  every 
tenure  wbntsoever  and  wheresoever  situ- 
ated, and  all  interest  therein,'  community 
and  ofherwise,  of  which  I  shall  at  my  deatli 
be  seteed  or  entitled  to,  or  to  which  I  shall 
at  my  death  Ikave  power  to '  iiapcfab  ot  by 
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wf)U  finta  lay  wife,  Syr  X  lUiU«r,  and  njr 
son,  George  E.  Miller,  ♦  •  •  Intrust,'' 
etc..;  Mrs.  MiUer  belii«  tbe  sole  beoeOiclary 
.ot  tbat  trust  during  ber  .life,  ar  ontU  she 
again  marries.  No  siteclflc  property  la. des^ 
ignated  or  descrllied  In  any  manneri  and  the 
language  apparently  :  expressly  limits  his 
testamentary  disposition  to  property  wblch 
be  sball  at  tbe  time  of  bJs  deatb  Vbe  »ei»e4 
ar  «ntUle(k  to,"  ot"hav»' power  to  ditpoae 
0/  J>y  wW."  In  view  of  the  fact  tbai  be  Is 
not  .seised  of  or  entitled  to  tbe  wife's  com- 
mwiity  property,  baa  no  jiower.  of  disposition 
tbereof .  during  heoTi  lifetime,  i  nor  any  power 
of  testamentary!  ^(Mspflsitlon  tbeceof,  it  seems 
tci  us  tbat  there  Is.but  little  room  for  argU- 
Uis  th^t  tbi?  language  la  even  amblguovs  as 
tp  whose  property  be  assumed  tOi. dispose  Of. 
Standing  alone;  and  applying  rtber/eto  ^th« 
rules  of  constr\ictlQn  we  have,  noticed,  it 
seems  to  us  f^At  tbe  language  doe»  opt  ex^ 
]^ess  an  intention  on  the  part  of  ,Dr,  MIUsb 
to  dispose  of  .bis  wife's  oommunlliy .  interest. 
In  any  evRPt,  such  an  intent  isinot  e^^ssed 
with  sucb  clearpe^S  #4  jtbe,ia,w  lefmlrea  1« 
order.to  put  her.  tp  an  el^tiP9.     . 

In  tbe  case  of  In  re  X^ibqqiie,.  81  (CaJ,.  240, 
22  Pac.  655,  dealing  ;t^b  t^  pcovialQns  of 
a  will  disposing, of  property  in,. language  no 
more  specific, than  this,,  the  CQiirt-said: 

"It  will  be  observed  that  tbe  will  does  not 
specifically  descslbe  any  property,  but  nUU'^ 
ply  gives  to  tbe  wife  'one  baU  of  all  my 
property,  both  re^t.  and  personal,;  of  which 
I  shall  be  possessed.at.tbe  time  of  my  deatb.^ 
Conceding  that  tbe>  wUl,  la.  susaeptUile>'  of 
two  possible  constructiooBT-one  tbat 'the.  tes- 
t^tcor  intended:  t<>  devise.  aU.ptrQperty  of 
wbjcb  be  should  b9:P08seHsed  ftt/.ttfe  last  mo' 
ment  o(  llfe^  including  the  wbola  of  tbe  aoMt-. 
munlty  property  oTSr,  wbifl^  he'/had  ,tbi»  pow 
eir  of  disposition  during  life.;  and  titte  athev 
that  he  intended  to  devise  only',hia/pro9ert;y 
then  In  his  possessiion^  over-  which  i  aloiiel  be 
liad  the  poyver  of  testomeMtcirv.  dlsposUioi>>- 
stlll,  well-settled  rules  of  construction.. and 
piresumptlons  of.  law  reqaire  the  adoption  of 
tl)e  lattep;,  eon^tnuctlea,  which  tkocords  witta 
the  decree,  of'  tbe,  lower.  «onrt  .    : ' 

"1.  The  testator  piust  be  presumed  to  have 
kpoTfn  the  law  applicable  to  therdisposltloii 
of  proper(:y  by  will,  and  therefore,  to  have 
known  that  he,, had  no  power  to  dispose,  by 
will,  of  his  wife's  intareat  in  the  commiinlty 
property,  but  only  of  bis  own  interest  there' 
In.  Cir-  Code,  {{ .172,  1331,  1402;  Morrison 
y.  Bowman,  29  Cal>  347;  Estate  of :  Frey, 
62  Cah  660.    .         •   •■ 

'"2.  'He  must  also  be  presumed  not  to  have 
iBtended  to.  devise  any  property  over  #hich 
be  liad'no  power  of  testamentary  disposition; 
and  therefore  the  will  should  be  read  as  ap* 
plying. only  to  his  propei;ty  within  sucb  pow- 
er. I^lng  V.  lisgrangei  50  Cal.  332;  Estate  of 
Silvey,  42  Cal.  212...  In  tbe  latter  case  tt  was 
said:    The,  d^v}^  must  be.  read  as  ^ppiy- 


ing;  only  to  .tbat.^wie^iwl^ch  wm  wi^in 
his  testamentarjr  slower.  A  purpose  to  al> 
tempt  the  4iq?ositlon, ,  by  will,  of  j^opwljr 
which  by  .stfttnte  would  pass  to  the  wlf^  as 
survivor  of  the  matrlmoDlal  OQmiaunity  up- 
on bis  deatb,  is  qot  to  be  readily  inferred, 
especially  where,  as  here,  the  words  employ^ 
ed  by  the  'testator  may  have  their  fair  and 
natural  import  by  applying  them  only  to 
that  moiety  ot  which  he  had,  by  law,  the  tesr 
tamentary  disposition.' 

"Tbe  devise  in  this  case  Is  'of  all  my  prop- 
et:t7  of  yrblch  I  may.  die  possessed,'  and  not 
of  any  speclQc  property.  The  devise  to  the 
wife  is  not  inconsistent  with  tbe  other  der 
vises  to  tbe  daughter  and.  grandchildren.  All 
the  'words  ejuployed,  by  .the  testator  may 
have  their  fair  and  natural  import  by  apply- 
.4ngj  them  wlj  to  that  moiety  of  which  he 
bad,  :biy  )|iw,  the  testamentary  disposition;' 
ajid  tbece-ls  nothing  in  the  circumstances 
iwder  which  .tbe  will  was  .made  substantially 
tending  to  rebut  tbe  presumptions  above 
stated.  It  is  only  where  there  is  such  a 
clear '  manifestation  of  intent  to  devise  the 
whole  community  property  as  to  overcome 
those  presomptioaa  tbat  tbe  wife  can  be  put 
to  her  election,  .either  to  take  under  the  will. 
or  to  take  what  sb«  is  entitled  to  by  law. 
Morrison  v.  Bowman,  29  Gal.  847;  Noe  v. 
SpUvalo,  54.  Gal.  2071  Estate  of  Stewart,  74 
Cal  98  [IS  Fac.  445].  .But  where  there  is  no 
aocb'  manifest  intent,  the  'Wife  may  claim 
and  take:  both  what  the  uiw  gives  her  in 
the  .eommunUy' 'Property,  and  also  what  is 
gtTien-ber.by  tbe'.will  of  her  husband  in  that 
portion  tbweofi  subject  to.  his  testamentary 
dtepotltlonL  :  Beard  V.  Knox,  5  Cal.  252,  63 
Am,  Dec.  125 ;  Payne  t.  Payne,  18  CaL  301; 
Estate  of  SUvey,  42  Cal.  210;  King  v.  La- 
grange, eOiCali  331:  Estate  of  Frey,  52  Cal. 
688," :  .1     .. 

In  the  case  of  Estate  of  Wickersbam,  138 
GaV,  365,  70  Pac.  31076,  71  Pac.  437,  the  court 
held  tbat  a  similar'  provision  of  a  husband's 
will  did  not  rervuire  the<  wife  to  elect  be- 
tween herieommttnity  irigtats  and  her  rights 
under  the:  will;  and^  further,'  that,'  notwitb- 
Btaading  ebe  there  expressly  elected,  by  a 
signed,  written:  instrument,  under  tbe  belief 
tbat  she  was  re<]uired'to  elect, the  writtenin'' 
stnunent  of  elcctlan  'not  ibeing  Intended  as  « 
Conveyance  to'  the  other  legatees,  such  tiec- 
tton  amounted  to :  nothing  as  afTecting  her 
rights,  and  that.'  she  thereafter  could  claim 
both  under  thewlU  and  her  half  of  theoom* 
munity  property. ' 

These  California  cases  are  of  special  in- 
ternet and  force:  in  this  case,  in  view  of  the 
fact  that  under  tbe  laws  of  California  the 
husband  has  the  absolute  power  of-  disposi- 
tion of'  tbe  community  property  by  deed, 
without  tJie<wlfe  Joining  therein,  during  his 
lifetime.  We  have  seen  that  he  has  no  sodi 
power  under  tbe  daws  of  the  state  of  Wadi- 
ington.    In  tbe  earlla  California  case  of  In 
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re  Stewart,  74  CaLM;  at  page  103,  IS  Pafi. 
44S,  at  i)a£e  446,  tbe  conrt  waa  e^ldentl^ 
largely  Inflaenced ' by  tbe  fact  that  the.bus^ 
baud  bad  power  to  dispose  of  .the  whole ,  of 
the  community  property  daring  bis  Itfetlne*' 
as  iudicated  by  Its  remarks  :as  foUowa: 
"When  read.togetiier,  the  proylsiona  of  ttte 
wUl  are  the  beet  expression,  fdiort  ot  a  direct 
statement  to  that  effect,  that  he  was  dealing 
with  the  whole  of  the  xsommunlt?  property 
under  the  phrase  'all  my  estate.'  Erlery 
daose'ln  the  will  beairs  a  elear  and  Indis- 
putable badge  of  that  Intention.  He  dealt 
with  the  property  Just  a*  he  had  been  aC' 
customed  to  deal  with  It.  through  a  long,  ao-. 
tire,  and  ssccesafol.  bualneBs'  life,  Justa^ 
be  had  In  accnmalattng  aud'  dlspoeing  of  the 
I»operty  dnrliig  'hla>  llfetimet  wUhout  con- 
sulting his  wlfe^  or  asking  bar  to  Join  with 
1dm  In  ady  oonr^ance.  He  uses  the' phrase 
'my  estate'  in  the  setaae  that  h4' had  been 
accustomed  to'use  M  aU-hls  life.  It  wm  fai^ 
estate.  He  could  dispose  'of  -It'  absolutely, 
without  the  con&etat  of  Lts'Wlfe,  during  hts' 
life;  and  he  thought "Undotiliitedly  that  he 
coold  do  Mi  and  that  'he'  was  doing  so,  by 
hiB  iWlk"       •'  '■■■  '  •  I    ■■■•  ■'■■■  •  ••     ■  ■ 

The  result  of  tlkftt  case'  seems  to  be  net  in 
eiitlre  harmony  wltS  the  later  CWlfornla 
cases  we  bare  afiov^' noticed,  bat  it'ls  "worthy 
of  note  that  the' case  was  deWdied  by  ft  ma- 
jority of  orie  only;-  three' of  the  jbdges  dis- 
senting. We'  '4re  of  the  opinion  that  Mrs. 
Miller  was  aotrequired  to  ei^et'  between  her 
community  rights  and  her  right  to^^  tattb  un- 
der the  proVisl<in6  Of  the  Will. '  This  "View 
flnds  support'  in  Moss  r.  Helsleyr^flO  lex. 
420;  Pratt  ▼.  Dongas,  88  !«.'  3.  Bq.  616;  En 
re  Owin,  77  Cal.  813,  19  Pac.  627.' 

f4]'It  Ifi  contended  that  the  trial  eoort 
erred  In  excluding  oral  evidience  ottered  to 
show  it  convertatloii  hftd  bMween  Mrs.  Mil- 
ler, th^  A)n,  George  R  Miller,  one  of  the  ap- 
pellants, and  Dr.  Miner  pribr  to  bis  death. 
The  purpose  of  thtei  evidence  was  to  shoW 
the  Intention  of  Dr.  Miller  to  dispose  of  all 
of  the  community  property,  Including  Mrs. 
Miller's  portion,"  by  the  tehns  of  bis  will, 
and  was  oifeted  upon"  the  assumption  that 
tbh  language ''Of  the  Mil  was'so  ambiguous 
as  to  warrant 'the 'Introduction  of  such  evi- 
dence In  explanation  of  its  taieniiing.  The 
authorttlee  seem  practically  'harmonious  in 
holding  that,  for  the  purpose  of  forcing  an 
election,  extrinsic  evidence  Is  not  admissible 
to  establish  tb6  intention  of  the  testator  to 
dispose  of  property  over  which  be  has  no  tes- 
tamentary power  of  disposition.  This  is  ap- 
parently the  rule,  even  though '.the  language 
of  the  will  is  ambiguous,  whatever  may  be 
the  rule  as  to  the  admissibility  of  evidence 
to  explain  Its  ambiguity  in  other  respects. 
Tbe  strength  of  the  presumption  against  an 
intention  of  a  testator  to  dispose  of  property 
which  Is  not  his  own  is  so  strong  that  the 
law  win  not  permit  any  such  Intej^on  to  be 


sbowa  by  oral  evidence;  bat  sueb  Intentioof. 
must  appear  fcom  the  language  of  the  wIU 
alone.  In  Miller  v.  Springer,  70  Pa.  269, 
Justice  Sharswood,  speaking  tor  the  court, 
said:  "Tbe  will  of  Rachel  SUles,  on  itv 
face,  raised  no  cate  of  election.  It  did  not 
assume  to  devise  the  property  in  question  as' 
her  own,  although  het  title  to  Ity  If  she  had: 
any,  certainly  did  pass '  by .  general  words. 
It  Is  Well  settled,  and  accords. with  the  reia- 
son  and  principal  of  the  thing,  that  if  the 
language  Of  the  will  admit  of  being  restricted 
to  pr.(4)erty  belonging' to  or  disposable  by  the 
testator'tbe  infecencA  will  be  that. he  did  not 
intend  them  to- apply  to  that  over'whlcU  he 
bad.iio  disposing  power.  A  general- devise  of' 
the  '  testator's  real,  estate  has  always  .beed 
held  to'shew  an  intention  to  give  what  strict- 
ly belongs  to  him,  and  nothing'  more,  even' 
If  the  testator  had  ne  real'estatei  of  bto  own 
upon  whlc&the  dfevise  dould  otherwise  opets 
ate.'  1  Jarmaii  on  WUls,  393.  Nor  cau  eM< 
deuce  dehors  the  will  be 'admitted  to  shoW 
that  'file'  testator  oonaidered  the  land-  In 
qiiestieb  to  belong  to  htm;  and  Intended  It  to 
pass-under  tbe  will."       i    '     : 

Equally  strong  expression' Of  the  rule  M 
found  In  Jones  v.  Jones,  8  6111  <Md.)'lS7,  In 
the  language  Of  IdBtice  Frlck,  as  follows . - 
"TbeUntemtlonto  raise  an  election  inust  be 
clear  knd  fiianlfeW  from  the  will  itself." 
That  intention  must  be  collected  from  the 
£ace  of  the  instrument^  and,  without  a  dear 
and  express  manifestation.  It  cannot  be  p^ 
simiad  to  eitend  to  property  which  did  tnt 
oChetw4«e  pasts  undi^r  it.  If  the  wUI  Is  sus- 
c^ttlble  of  a  construction  that  does  not  re^ 
quire  it,  fhoi,  by '  reason  of  Its  imperfect 
executtan  here;  It  is-  not  a  ease  where'  fbef 
party  ca»  bfe  put  to  bib  election  as  to  ti^ 
property  lb  tills  state.''  ' 

i  '  '    I' r  ■■'**.  I 

Probably  as.  cleat'  and  comprehensive., a 

statement  of  the  '^octri^e  as  can  be  found  Is, 
that  made  by  Justice  Mitchell,  in  Sherman 
v,  I«ewip,  44,Taihn.'l07,  46  N.  W.  818,  as 
follows:  "The  rule  Is  that  a  general. bequest 
and  devise  of  ihe  testator's  property  will, 
be  construed  as  Intended  to  extend  only', to 
such  property,  as ;  he  could  dispose  of  by' 
will  Also  that,  even  w.^ere  speciflc  prop- 
erty iS  disjposed  of  by  win,  in  which  £he  tes- 
tator had  only  a  partial  interest,  the  courts 
will,  if.  possible  under  any  reasonable  rule 
of  construction,  construe  th6  language  gt  the 
will  as  intended'  to  apply  only  to  the  Inter- 
est which  the  testator  was  able  to  dlspo.se' 
of;  tbe  presumiktion  being  that  he  did  not 
Intend  It  to  apply  to  tli(at  over  which  he 
bad  tici  disposing  power.  Also  that,  )Q  order 
to  raise  a  case  for  an  election,  the'  Inten- 
tion as  manifested  by  the  will  itself  must  be 
clear  and  decisive.  It  must  be  clear,  be- 
yond reasonable  doubt,  that  the  testator  has 
intentionally  assumed  t;o  dispose  of  the  prop- 
erty of  the  beneficfary,  who  is  reqlilred  on.' 
t&at  ^ikcconnt  to  '{five  up  his  own  gift     1 
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Jftrm.  WUla  (5th  Ed.)  452-454;  2  Redf. 
Wills,  745,  746;  HaTens  v.  Sackett,  15  N.  T. 
865;  AVasUburtt  t.  Van  Steenwyk,  82  Minn.' 
336,  852,  20  N.  W.  324;  In  re  CdtEUni  S4 
Mina  159,  164,  24  N,  W.  920  [5T  Aiii.  Hep: 
48],  And  while  parol  evidence  is  admissi- 
ble, to  the  same  extent  as  in  other  cases, 
in  aid  of  the  construction  of  written  Instm-' 
menrts — that  is,  to  show  the  condition  of  the 
subject-'matter,  and  the  surrounding  circum- 
stances, so  far  as  to  plkce  the  court  in  the 
posltinn-  of  the  testator — yet  the 'intent  of 
the  testator  to  dispose  of  that  which  was  not 
his  must  apipe^r  from  the  words  of  the  will 
itself,  and.  aacnot.be  proved  by  evidence 
dehors  the  instrument;"  Havels  t.  Sackett, 
15  N.  Y.  365;  Fitzhugh  v.  Hubbard,  41  Ark. 
64;  Stokes'  Estate,  61  Pa.  136;  Charch  ▼. 
Oharch  et  al.,  57  Ohio  St.  561,  49  N.  E.  408; 
Youngfa  Adm'rs  v.  MeKlnnie's  Adm'rs,  5 
Fla.  .542;  McD<aiald  v.  Shaw,  92  Ark,  15, 
121  S.  W.  985.  See  note  to  this  case  in  28 
K  E,  A.  (N.  S.)  657. ' 

.  Our  own  decisions  In  Reformed  Presby- 
terian Church  V.  McMillan,  81  Wash.  643, 
72  Pac.  502,  and  Rathjens  v.  Merrill,  38 
Wash.  -442,  80,  Pac.  754,  are  not  in  conOtct 
with,  this  view.-  .Those  were  not  election  cas- 
es. Nor  do  we  think  ouir  decision  in  Prince 
V.  Prince,  64  Wash.  552,  }17  Pac.  255,, holds 
differently,  iq  view  of  the  circumstances 
there  involved.  That  was  a  case  of  mutual 
wills,  yrldeh.  an^ounted  to  a.  settlement  of  a 
contractual  nature.    .  .  • 

l(],  A,  considerable  i^ortilon,  of  the  -argu- 
ment of  learned  coun^l  for  .appellants' deals., 
with'.tbe  act^  of.  Mrs.  Miller  in  jth^vmadage- 
ment  of  the  tru^t  estate  which,  it  :is  claimed, 
amounted  to  an  election  on  .  tier  :  pact  to 
djaim  under  .the  will.  Since  we!  haye  joob- 
duded  that  she  was  QotvI^QOIted.  to  «)eet' 
by  the  terms  of  the,  will,  we  regard  it  as  lip- 
material  as  to  whether  or  not  such  a.cts 
would  have  aibounted  to  an  election.  '  Ih  re 
Gwln,  77  CaL  313;  19  P'ac.,J527;  Estate,  of 
Wickersham,  138  Cal.  355,  70' Pac..  1076,  71' 
Pac.  437.  Her  acts'  In  no  event  amounted 
to  a  conveyance  of  .her  community  rights  to 
the  residuary  devisees;'  nor  did  her  acts 
mislead  or  cause  the  residuary  legatees ,  to 
act  to  their  prejudice,  so  as  to  raise  an  es- 
toppel against  Mrs.  Miller  ctatmlng  her  com- 
munity interest. 

[61  Counsel  for  appellants  also  rely  to  a 
considerable  extent  upon  evidence  which, 
they  claim,  tends  to  show  an  agreement  and 
understanding  between  Mrs.  Miller  and  the 
residuary  devisees,  to  the. effect  that  she 
would  keep  all  of  the  property  together  and 
let  it  all  go  to  them  at  her  death  as  if  she 
were  required  to  and  had  elected  under  the 
will.  It  is  not  only  argued  that  the  evidence 
admitted  shows  such  an  agreement,  but  also 
that  the  trial  court  erroneously  excluded 
of:h^  evidence  offered,  to  that  end.  Ii^  any 
event,  .we  have  .no$^l,iiii^  tp  support  .^cl^.,* 


contention  but  o«ll  evidence,  cither  received 
by  the  court,  or  ofltered  and  rejected  by  the 
court'  To  say  that  Mrs. 'Miller's  communi- 
ty-property  could  be  losfc  to!  her  by  any  sncti 
oral  uuderstaoding  would  bit  eqiial  to  saying 
that  she  could  convey  heir  real  property  in 
thAt  manner.  Manifestly  she  <!aiuiet  be  di-' 
vested  of  her  community  'real  property  by 
mere  word  of  moath  .klohe,  bowever  certain 
snch  an  Intention  may  lia're  been  expressed 
by  faer  in  that  mannei-. 

[7]  So  for  we  have  dealt  wltb  the  lan- 
guage of  the  will  as:  though  it  Contained 
nothing  btft  the  Sanguage  of  the  devise  made 
to  the  executor  and  executrix  in  trust  for 
Mrs.  Miller's  beneflb  "Ntere  ar«  other  pro- 
visions in  the  will,  relating  to  the -manaige- 
ment  of  the  property  devised  in  -  trust,  as 
will  be  noticed  by  xefercnce  to  tlie  provi- 
sions of  ithe  will,  above  quoted,  which  may 
seem  to  indicate  an  intention  that  all  of  the 
Rosa-shJre  property  -slKmld  be  kept  and  man- 
aged together.  These  provisions,  iiowever, 
even  If  construed  aa  mandatory,  go  only  to 
the  question  <tf  the  management  of  the  prop- 
erty, and  do  not  aff«ct  the  queati<»i  of  where 
the  title  thereto  shall  ultimately  rest  Man- 
ifestly DO  -one  is  interested  in  this  question 
except  MTs.tMiUer  andi.tbe  residuary  devi- 
sees. It  is'  true  -that,  all  of  the  i  Ross-stUre 
property  will  not  .necessarily;  bj^..  managed 
together,  .if  Mrs,. .Miller's  portion,  be  parti- 
tioned to  hec,,  though  (t  may,  .be  so  managed 
if  she  and  Iter ,  coetxecutor  so.  desire,  since 
sba  4n  any  ev6i)t,  is  entitled  to  the-  entire 
netiucpme  therefrom.  But  these,  appellants 
are  iiort  |in  posltien  ^o  complain  of  a  separa- 
tion, ot  these  interests.  Xhey  have  In  effect 
asked  that  very  .thing  b;r  the  alternative 
prayer  of  their  complaijat  Whether  or  not 
Mra.  Miller  wonld  have  the  right  tp  have 
th«'  property .  partitioned,  and  lier  .  l^kterest 
set;  apart,  .against  tlie  objections  of  the  resid- 
uary devl«ees,  -ftpd  thus  giv^  h^  ^e  power 
to  prevent  the,  joint  mai^age^^ent,  which  it 
may  be  argued  the  will  co9teiiK>lates,  is  now 
of  but  little  consequence,  in  view  of  the 
manper  in  which  the  several  rights  of  the 
parties  are  sought  by  appeUaiits  to  be  settled 
In  this  action.  This  is  only  a  question  of 
whether  or  not  partition  shall  take  place 
now  between  Mrs.  Miller  and  the  trust  es- 
tate, or  shall  .take  place  at  her  death  or 
marriage.  Appellants  seeking  this  partition 
cannot  complain  that  it  seems  in  a  measure 
to  defeat  the  management  of  the  trust  es- 
tate as  contemplated  by  the  will. 

Some  contention  is  made  upon  the  claimed 
necessity  of  Mf;s.  Miller  accounting  for  rents 
and  profits  of  the  property  during  her  man- 
agement of  the  trust  estate.  This  becomes 
of  no  consequence,  in  view  of  the  fact  that 
in  any  event,  she  isentltle^  to  all  of  the  net 
Income,  not  only  of  her  own  community  In- 
terest, bnt  also  of  the.  trust  estate  during  her 
life,  or  until  she  marries.    She  has  not  wast- 
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ed  the  property,  Yfof  eattde*-Hw  flepreclatloa ' 
in  value- Id  the  least.  Manifestly  ehe  has 
nattabig  to  aoconnt  for. 

■  The'  par tltioh  ■  of .  Oie  iproperty  ■  aa  made  i» 
apparently  eminently  }uM  and  fair,  and  'the'' 
fact  tbaC  it  «ould  be  and 'was  ao  partitioned 
aa  to  give  to  her  her  dwa  buUdtng,  withont- 
impaialng  the rightsi  tstVbti  tesMaary  legatees 
lit  thb'lBaBt,  lenders  the  iqtiestioki  of  tiiclje 
rights  in  that  building  by  neaaoa  of  it  havn 
lug.  been  biiUt  upon  the  .common:  property  by 
Iner-of  no  coiis^u^ae.  Ha4  the;  building 
he^p  placed  there  by  b^  in.  such  mannsi; 
that  a  po^rtitl^n  of  the  property  could  nqt 
hjiy«il)eea, fairly  bad  by  r^gar^loB  tN  hiiH^: 
ii)g-,a9.  Iter  separate  property.  Mrs..  MUJer 
mlgl^t  have  b^n, .  reqi^red .  t^  forego  be^ 
claim  of  absolute  owneishlp  to  the  building. 

,  We. axe  of  the  opfnlpn  ;t^t  tpe,  learned 
trial  oonrtbas  properly  disposed  of  the 
rights  of  the  partles,,and  th^J;  the  Judgment 
should  be  aflbmed.    It  Is.s^  ordered. . 

-  DUNBAB,  C.  J.,  and  QOSB-  and  GROW, 
JJ^  concur.       . 

•CHADWICK,  J.  (dissenting).  It  Is  aald  in 
the  majority  opinion  that,  standing  alone 
and  applying  Ibereto  the  rules  of  construc- 
tlen  .theretofore  noticed,  the  language  of  the 
will  dooi  not  ea)pi<eB8  an  Intention  on  the 
pAt-t  of  Dr.  Miller  to  dtepese  of  his  wife's 
cvnuraunity  interest;  or^  If  to;''lt  Is  not  ex- 
pressed '  with  such  blearness.  asi  the  law  re- 
quires,'In' order  tO'pat  her  to  an  election.  '•  It 
seems  to  ine  that  the  intent  Is  taffleientlyi 
eKpressed;  .  It  Is  true,,  aa  Asserted,  that  the 
husband  oanaot,  as.  against  -the  wiQ  of  'his 
«K>uae,  devise- more. than  his  half;,  bat  be-. 
vaeff  0o  draw  his  will  aa  to  comp^  ani  elec^. 
tlpn.  There  are  many  things  about  thia-wlU. 
that  make  his  intent,  f^fficiently  clear  and 
q^talnr.to, satisfy, the  .tests. of  the  law,  -He 
^asumed  and  undertook ,  to,,  provide  that  the 
whole  property  should  be  kept  Intact  during 
the  widowhood  or  pending  the  death  of  bis 
wife.  It  la  evident  from. the  whole  instru- 
ment that  he. Intended  that  the  whole  proii- 
erty  should  eventually  go  te  his  children, 
and  that,  in  lieu  of  her  pres^it  Interest  in 
4)Qe-half  of  the  property,  his  wife  would  take 
the  income  of  the  whole. ,  When  a  testator 
gives  property  to  one  whom  be  would  not  be 
bound  to  recognize  as  a  benefldary,  and'  the 
bequest  depends  upon  a  beneflolal  condition, 
an  election  must  necessarily  follow.  Mrs. 
Miller  was  entitled  to  her  half  of  the  com- 
munity property;  or,  in  Ueu  thereof,  she 
might  take  the  Income  of  the  whole.  The. 
effect  of  the  majority  holding  Is  that  sh^la 
entitled  to  her  own  and  the  whole  income, 
pending  the  determination  of  this  litigation. 
The  will  states  that  the  prpperty  is  given  in 
trust  to  the  executors.    The  trust  would  be 


wholly  Ineffectdd,^  unl^  Mhi.  'Miller  pevi* 

mifted  her  undivided  shdre'  to  rest  In  the 
trust  and  contended  herself  With  the  income 
of  the .  i^hole  p'ropertjyi, ,  While  the  case  '<>% 
Prince  v.  Prince,  64  Wash.  552,  117  Paci;  2SS,i 
was  based  upoi^Xhe  principle,  of  law  govern-,, 
log  mutual  w,li^||  jet  It  seems  to  me  that  the" 
same  principle  would  govern  here,  Inasmudi 
as  Itrs.  'Miller  accepted  the  terms  of- the 
will  and  beted  upon 'it  fc^  a  sufficient  tlmie' 
to  biad  her  to  an  election.   .., 

For  these  reasons  I  dissent  from  the  ma:-'' 
Jorlty  opinion.  '       ■•• 


BROWN  T.  MILLER. 
(Supreme   Court,  of  .Idaho.  .  July  13,  1812.) 

(Sytlahui  ly  thf  Court.) 

1.  Buxs  AND.  Notes   (i  333*)—yjii.ipj,TV-T. 
Fbaud  BT  Tkibp  Pabtt,  .,  .   ;, 

'Where  the  princtiAl  owner  In"  a'  bant, 
who  was  vice  president  and  general  Manager' 
of  the  bank,  was  indebted  to  the  bank  pp  nn- 
secuped'  note*  in  -the  sum'  of  Ji76,'00»  at  -Se 
tinae  it  became-  insolvent  and  went  Into,  thdi 
hands  of  a  receiver,  and  .  .whil^  .the  re<;eiver 
w«B  '  in  dharge  'thereof  such  managing  'agent 
procured  one  Of  the  principal  depesTtbrS  In' 
the  bank,  who  held  a  certificate  of  deposit  for 
$61,000,  and  to  whom  he  had  for  many  years 
sustained  a,  ooit$d«Dtial  relation,,  tp  smren^er 
up  to  the  receiver  such  certificate  ot.,^ao£a\pi 
and  give  her  p'romiasory'  dotes  for  the.  ,aMer- 
etKfe  between  the  ainlomit  'or  such  certificate' 
of  deposit:  and  the  vice  president  and  managing 
agent's,  promissory  notes,, and  such  transaction 
was  procured  through  fraudulent  practices  and 
fraudnlefnt  'Je'presenlntSons  by  the-  vice  presi'' 
dent  and.maoiB^ng'agTent  arf  such  dnSalve&t  in> 
^titxition,  and.thp  reefsiver.had  no  actual  knowl-i 
.edge  of  the  fraudulent  practices  and  repre- 
'^nta^otto,  bat  had  kho^ledge  Of  the  relatioii 
sach 'offleer  'had  '  praVtouidy  snstaiBeA  to  the 
bank  .  and  of  bin  iAdebtednesa  thetetot.  and 
with  this,  knowledge  surr.^dered  up  the.noten 
amounting  to  ^y^-^^^'  s"^  received  the  cer- 
tificate of  deposit  from  the  depositor  and  her 
prommsory  .'notes  '  for  the  dlCvrence,  ahd  re- 
ceived all  tiba  atock  held.. by  !tfae  nUinagint 
agent  in  such  institution,  the  receiver,  as  tlte 
representative  and  trustee  of  the  depositors  of 
such  Institution  and  of  such  insolvent  insti- 
tation<  ig!  chargeable' With  notice  of  the  fraud 
practiced  in  procuring. apch  note;  and  the  de- 
fense of  fraud  in  the  inception  thereof  is  a 
good  defense  against  the  receiver  as  the  pay^e 
of  such  note. 

[Ed.  Note.— For  other  cases,  see  Bills  and 
Notes,  Cent.  Dig.  Sf  806-811;  Dec.  Dig.  i 
383.»] 

2.  BiLi.8   ANtf'  Notes    (|    343*)— 'VAubiTT— 

FbaTJD    by' ThTBD    PAltTT.'  ^      ' 

Where  fraud  has  b*en' practiced  by  a  third 
party  in  procnring  the  maker  of  a  note  M 
execute  such  note  in  favor  of  the  payeei  and, 
although  the  payee  does  not  have  actual  notice 
of  such  fraud,  if  he  participates  in  the  trans- 
action and  gives  a  part  of  Ihe  consideration 
therefor,  and  receives  advantages  and -benefits 


«ror  other  cases  ■«•  sun*  topic  and  swUon  NUUBSR  la  p«p.  pi(..^.AA>.  DUtX^tf  A(«,.S<»rlM  4  K«p'r  I»4«iM'' 
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tharcfroiB,  the.  iMr  wOl  pat  Um  on  notiee  m 
to  the  whole  contention  and  clrcnmstances 
nnder  which  luch  note  ww  executed. 

[Bd.  Note.— For  other  cases,  see  Bill*  and 
Note*,  Cent.  Dig.  H  863-856,  864.  866;  Dec 
Dig.  S  848.*] 

8.  BitLB  AWD  Notes    (|  88T*)— Riohtb  ok 

TBAItsrXB— HOLDKB    HI     DUB    C0U«S»— No- 
TIOB. 

Fact*  and  cironmatance*  aa.  diadoaed  1v 
the  record  in  this .  caae  examined,  conslderedi 
and  held  sufficient  to  put  the  receiver  of  an 
insolvent  bank  npoa  notice  aa  to  the  fraud 
practiced  in  the  {ncantion  and  execution  of  a 
promiasory  note,  and  that  such  receiver  ia  not 
a  holder  in  due  course,  within  the  meaning  and 
purview  of  the  statute. 

[EkL  Note.— For  other  cases,  see  Bills  and 
Notes,  Cent  Dif.  H  818,  856-«68;  Dec.  Dig.  | 
837.*] 

Davis,  Diatrlct  Judge, /dlaaanthts. 

Appieal  from  District '  Cotirt,  Blilne  Coun- 
ty;   Edward  A.  Walters,  ^udge.  . 

Action  by  Fred  Brown,  as  receiver  of  the 
Idatao  State 'Bank,  against  Annie  I.  Miner. 
From  a  Judgment  foi;  .plaintiff,  defendant  ap- 
peals.   Beversed.  .  . 

B.  F.  iBuiler.;  oCLos  Angeles,  Cal.,  McFad- 
den  it  Brodhead,  of  Halley,  and  A.  A.  Fni- 
set,  of  Boise,  for  appellant  SnUlTan  *  Sul- 
Uvan,  pf  Boise,  for  lespondent.  ' 


ATilSHTE,  J.  This  artlori  •was  Commenced 
by  the  receiver  of'  tlie  Idaho  State  Bank  fox 
the  collection  i  of  three  promissory  notes,  ex- 
ecoted  by  the  appdlant,  for  the  aggregate 
sum  of  $30,427^.  The  apitellant  set  ttp  the 
defanse  that  thie  nptes  were  procured  through 
fraud  and  mlsreptvsentatimi,  and  that  tlie 
receiver  of  the  bank  had  Aotiee  tlieteof,  or 
was  chargeable  with  nptice  of  tba.  ftaud' 
practiced,  and  which  entered  into -tiw  szeci»- 
tton  of  the  noted.  The  «Ourt  found  tn; favor 
of  the  receiver  of  the  bank,  and  fhe  defend- 
ant appealed.   ..■,,■•., 

Oatbe  Slatdajfof  August,  1910,  the  Idaho 
Stats  Bank  of  Hall^,  Idaho,  was  closed  by 
tke  l>antt  comiijlSsioner  on  account  of  being 
insolvent  and  unable  to  carry  on  Its  business 
In  due  course.  Hi  N.  Coffin  was  tberenpoa. 
appointed  receiver  and  duly  qufiltSed  as  sncb 
on  the  Ist  day  of  September.  When  the 
bank  closed,  Leo  Cramer,  vice  president,  di- 
rector, and  general  manager,  was  Indebted 
to  tl|te  bank  on  his  individual  and  unsecured 
notes  in  the  sum  of  $66,721.70.  His  wlfe^ 
Sarah  Cramer,  was  .indebted  on  an  individ- 
ual unsecured  note  in  t^e  sum  of  $5,081.11i 
and  JohB  Cramer,  a  brother  of  Leo  Cramer, 
was  Indebted  to  tho  bank  on  bis  unsecured 
promissory  note  in  the  sum  of  15,081.11, 
making  an  aggregate  Indebtedness  of  $76,- 
883.92.  Wben  the  bank  cloaed,  the  appel- 
lant, Annie  I.  Miller,  had  on  deposit  there- 


in, aa'  npraented  by  eertiflcate  .of . deposit, 
the  sum  of  9«lJM6.ia.  She  was  at  the  aama 
time  Indebted  to  the  bank,  aa  avldenoed  by 
her  two  promissory  notes,  $144)06,  and  tke 
further  sum  of  '$39&^  overdraft;  and  It 
appears  that  an  agreemeBt  existed  between 
appellant  and  the  bank  ttiat  these  notes  and 
any  overdraft  which  Ae  might  make  on  the 
bank  ahould  be  paid  and  retained  out  of  the 
cash  she  had  on  deposit  In  tbs  bank,  as  rep- 
resented by  her'  oertifleatea  of  deposit.  At 
the  time  the  bank  failed,  Lee  Cramer  was 
the  manager  and  'Controlling  spirit  In  the 
bank,  and  owned  some  Sll  shares  of  the  cap- 
ital stock  of  the  baid^  and  the  appellant, 
MlUer,  was  at  that  time  in  Europei.  She  did 
not  learn  of  the  fallnre  of  the  bank  until 
she  landed  In  Quebec,  and  nothing  of  the 
details  of  the  tellnre  until  she  arrived  In 
Shoshone,  Idahd. '  Upon  her  arrival  at  Sho- 
shone, and  bef6re  'the  departure'  of  a  train 
from  Shoshone  to  Halley,  Leo  Cramer  met 
her  and  took  her  in  his  automobile  to  his 
home- in  dail^.  Xhete  be  began  uegotiattog 
with  her  with  a  view  to  having  btt  tales  np 
his  Indebtedness  of  $76,000  to  the  bank, 
wkich  Included  his  Individual  note  uid  tliose 
of  his  wife  and  brother — ^wblch,  I9  the  way, 
all  seesMd  to  have  been  his  Indebtedness— 
and  to  have  lire.  Miller  turn  over  in.  pay* 
meat. for  tbese  notee  her  oertlflcate  of  de> 
posit  in  the  bank,  and  to  execute  her  indi- 
vidual note  fb£  the  balance.  B«  at  the  same 
time  promised  and  agreed  to  give  her  .coUat. 
oral  .and  seeuritlai'.ef  various  kinds :  which, 
he 'Claimed,  were<fkr  in'  excess  of  this  in- 
debtedness. 'Cramer  had  been  Mrs.  Miller^ 
banker  ttor  matay  years  and  her  oenfldentlal 
adJcUMr  In  such  matters.  About  ttte  20ttt  of 
Sevitembe^'OnuBier  went  to  H.  N.  Coffin,  Tn- 
celvw'ot  tte  bank,  with  a  pencil  memoran- 
dum proposing,  In  substance;  an  adjnstmoit 
or  his  Indebtedness  to  the  bank  dnder  the 
foregoing  terms  and  conditions,  except,  so 
tkr  as  the  evidence  discloses,  he  did  not  ad- 
vise the  receiver  of  tb<»  consideration  which 
he  was  giving  Mrs.  Miller  for  her  executing 
these  notes  and  turning  over  her  certificates 
of  deposit  and '  taking  up  the  Cramer  in- 
debtedness. The  receiver  took  this  memo- 
randum to  his  attorneys  and  had  an  agree- 
ment drawn,  of  which  the  following  Is  a 
copy,  and  delivered  It  to  Cramer,  with  direc- 
tion that  Cramer  slgii'  It  and  have  Mrs.  Mli- 
ier  sign  It,  which  was  accordingly  done: 
■  "Whereas,  the  Idaho  St4te  Bank  of  Halley, 
Idaho,  is  insollvent  and  now  in  the  hands  of 
H.  N.  Coffin,  the  dtily'iippolnted,  qualified 
And  acting  receiver  of  said  bank; 

"Whereas,  the  undersigned,  Leo  Cramer, 
one  Sarah  Cramer  and  one  John  Cramer, 
are  indebted  to  the  Idaho  State  Bank,  which, 
indebtedness  Is  represented  by  the  following 
notes,  to  wit: 
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'—And  the  said  Leo  Cramer  desires  tUat  said 
notes  be'  paid  and  that  be  be  roleaaed  ifrom 
any  further  liability  to  said  bank; 'and   ^ 

■  "\Vherea8,  the  tinderslgne<^  Aniiie  1.  Mil- 
ler, is  now  tlie  owner  and  hpldet  of'tlie  foi- 
towitig  certificated  of  deposit  Isii'iied  by  said 
btfnk,  to  wit: 

'  a.  D.  Mo.  818,  S.  a^Hlllar  E«t,|l(i,6o«,'-Int:  $158 
C.  D.  N«.  8(2,  Anitfe.  I,  KHlMc,..  n,«D».  "  (882 
0.  D.  No.   lea.  AanlB  I.  U,IUbt,     fO,(l(0. '.   •'  ,  ,476 

—and  the  said  Annlfe  I.  Millar  fe"ae^lroiis 
'«f  applying  the  full  amount' 'of  sal^  certifi- 
cates of  deposit,  and 'Interest  due' thereon,  lo 
payment  of  the  foregoing  described  n6t<^: 
"  "Now,  therefore,  in  coliBlderailoii_  of  the 
premises  aforesaid,  tbe  undnrsl^ed,'  Leo 
Cramer  and  Annie  I.  Miller,  hereby  agree 
that  the  above  bertlflcates  of  deposit  and  In- 
terest, amomitln^  to  the  stlm  of  ?efl,dee.l^ 
shall  be  applied  In  payment  of  the  notes  and 
Interest  of  Leo  Cifamer,  Sarah  Cramer  and 
'John  Cramer,  aforesaid,  amounting  to '  $76,'- 
6e3.'92,  and  the  dlflference  of  $14,89y.'76,  du4 
the'  said  Idaho  State  Bank' shall  be  asstimed 
by  said  Annie- 1.  Miller,  and  notes  given  by 
tier  to  cover  the  same 'as  follows:  $12,tX)0, 
payable  one  year  after  date,  and  sa.SW.TO, 
payable  February  1,  1911,  aid  both  rioH^ 
to  draw  Interest  at  the  rate  of  8% 'per  a*- 
num.' 

"And  It  la  further  nndei^tood  ind  agreed 
that  the  two  notes  of  Annie  1.  Miller,  now 
held  by  the  Idaho  State'  Batik,  amounting  to 
f  14,900.00  shall  l)e  renewed  fo^one  yftar  at 
8%  Interest,  and  Ithe  overdrafts;  ^92.42,  and 
Annie  I.  Miller,  ladttiftilsti'atrtx,  flOl.TO,  to 
bei  taken  up  by  her  note  fcft'  $394.12, 'payable 
one  year  after  date,-  with  Interest'  af  th* 
rate  of  8%  per  annum.'''  '  '   ■    "'•  '' 

■  "And  the  said  Leo  Cramer  further  agrees 
to  turn  over  ttt  ibH  Idaho  State  Bank,  with- 
out compensation,  upon'  t'he  acceptance  trf 
the'  agreement  by  said  receiver,  capital  stock 
of  said  bank  stAndln^  lb  his  name  on  ttie 
books  of  a^Id  bank,  to  the  amount  ai  tbree 
hundred'  eleven  shares,  'aqd  also  certificate 
of  H^e  shares  In  the  name  of  \7il11aili  Black, 
and  Cettlflcate.of 'five  shareis  in  the. name  of 
'X.jr.'  Plumer,  making  a:,  total  of  three  Hun- 
dred twenty-one  shafes. 

'  |*In  witness  wliereof,  .we  have  hereunto  set 
Our  Imnds  tills  2^h  day  of  September,  1910. 
'"ISignedJ    Leo' Cramer. 

"Annie  I.  Miller. 

"Wlttfes*!:    Hugh  Cramer. 
'  'The  Ubiovb  and  foregoing  is  be^eby  ap- 
proved and  accepted  this  27tih  day  of  Sep- 
tember, 1910.  H/ N.  Coflan,  Recetver." 

lik '  pursuance  of  the  terms  of'  this  agree- 
ment, Mrs.  Miller  executed  the  promissory 


notes  therein  provided  for.  'Tbe'  receiver  had 
iiever  seen  Mrs.  Miller  iintll  she  came  into 
the  bank  to  sign  up  the  notes  which  she  eJ^- 
ecuted'  In  pursuance  of  the  terms  Of  the 
a^eement,  and  at  w&lch  tliiie  she  delivered 
to  him  the  certificates  of  deposit.     He  tesf- 

tifles  that'  m^  did  not  see  her  aiiy'more  or 

■  ■  I  .* 
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talk  with  her  nntll  the  trial  of  this  case. 
a%e  Cramer  notes,  aggregating  over  |76y000, 
were  surrendered  up  to  Cramer,  and  Mrs. 
Miller's  certlfloates  of  d^wslt  were  surreor 
dered  up  to  the  -  receiver  and  canceled,  and 
bier  notes,  whick  represented  the  dlfferenoe 
between  tlie  aimount  of  the  Cramer  indebted- 
ness and  tier  certificates  of  deposit,  and  also 
the  amount  of  ber  Individual  indebtedness 
to  tlie  tank,  were  given  to  the  receiver  of 
the  baak<>asgregatlug  the  sum  of  $30,427.3!%, 
Cramer  delivered  to  Mrs.  Miller  «Qme  of  the 
si^curltles  which  he  agreed  to  deliver,  and 
failed  -wlioUy  to  deliver  otbQr  securities.  He 
furnished-  her  at  the  >  time,  a  memorandum, 
setttnfe. forth  One  list  of  secarUles  he  prom^ 
Ised  to  glr^  her  and  the  valnes  be  placed  on 
(he  property,  IflSia  also  OieValOea  which  he 
gave  as  "•&IIiU|;'valaes  at  foirced  sale."  The 
(xital  value  placed  on' the  pcoperty  by  Cramer 
Was  $120,100,  and!  the  seUing  value  at  f orcM 
sale  he  placed  at  $6130.  Mrai  Mliler  dM 
not  investigate' the' values  br  condition  of 
these  securities,  hut  Cook  Cramer's  word  for 
it  She  did  not  se«  or  consult '-with-  any  oike 
else  but.  Cramer.  Crameb  kept  hte  at  his 
home  during  all  the  hme  thesie  negotiattonB 
werd  on.  It  ttirn4d  out,  however,  that  when 
she  did  fln£'  the  tru«'  situatiob  the  property 
wa^  practically  all  incumbered,  aoA  that  the 
security  given'  was  pf  very  little  value.  The 
trial  court  found  that  the  property  was  not 
In  fact  of  the  value  repreaente4  by  Cramei', 
or  Anything  like  sucU  valuie,  tfnd  that  it  would 
not  have  exceeded  "at  the  time  "the  value  of 
more  than  a  few  tliouaand  dollars." 
'  The  Wurt  "also  finds  that  Cramer  made 
hil3«  and  fraudulent  'representations  to  Mrs. 
Miller,  both  as  to  the  solvency  of  the  bank 
and  the'  value  of,  the  'property  he  would  give 
her  as  security,  and  also  with  reference  to 
the  reorganization  of  the  bank,  i^nd'  that  he 
deceived  her  and.  Imposed '  Upon  her  in  this 
transaction;  and  he  also  finds  that  H.  ^. 
Coffin,  the  receiver,  ^ad  Ho  actual  knowledge 
of  the  fraiid 'or. 'misrepresentation  of  Cramer. 
The  (miy  sum  ever  received  by  MrS.  Miller 
under  this  agreement  and.  transaction  was 
$1,900,  which  was  reall^  from  certain  per. 
sonal  property  yrbloh  (Jramer  subsecjuently 
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sold,  and  tbe  money  was  turned  over  to  lira.. 
Miller  to  apply  on  his  Indebtedness  to  her. 
It  seems  that  at  the  same  time  as  these 
transactions  Cramer,  was  personally  Indebted, 
to  Mrs.  Miller  In  a  sum  to  exceed  *8,000, 
which  was  not  Included  In  this  transaction, 
and  on  which  no  settlement  or  adjustment 
was  apparently  made.  Upon  the  trial  ap- 
pellant offered  to  surrender  up  all  the  se- 
curities and  money  she  had  received  on  the 
transaction,  to  be  dealt  with  as  the  court 
Wight,  in  its  Judgment,  deem  Just  and  equi- 
Uble. 

[t,2]  The  decision  of  this  case- must  nefr- 
essarily  turn  upon  one  or  both  of  two  legal 
propositions:  First,  It  is  contended  that 
this  is  a  controversy  between  the  maker  and 
payee  of  promissory  notes,  and  that  the  ac- 
tion is  subject  to  the  defense  of  any  fraud 
whlfeh  may  have  been  practiced  In  procuring 
the  execution  of  the  notes;  and,  second.  It 
Is  contended  that  upon  the  unmistakable 
facts  disclosed  by  the  record  the  bank  can- 
not successfully  maintain  that  it  Is  a  holder 
of  this  note  In  due  course,  within  the  pun- 
view  and  meaning  of  section  3509  of  the  Rev. 
Codes  and  the  decisions  of  this  court  con- 
struing that  section  and  related  sections  of 
the  statute.  Winter  v.  Nobs,  19  Idaho,  18, 
112  Pac.  625;  Park  v.  Johnson,  20  Idaho, 
«48,  119  Pac.  52;  Shellenberger  v.  Nourse, 
20  Idaho,  323,  118  Pac.  508;  Wlnt«  v.  Hutch- 
Ins.  20  Idaho,  749,  119  Pac.  883;  Vaughan 
▼.  Johnson,  20  Idaho,  660,  U»Pac.  879;  Fafk 
▼.  Brandt«  20  Idaho,  660,  110  Pac.  877. 

In  support  of  the  first  propoeition,  namely, 
that  this  is  purely  an  action  between  the 
payee  and  maker  of  a  promissory  note,  and 
that  any  fraud  or  misrepresentation  which 
was  practiced  in  procuring  the  execution  of 
the  note  is  chargeable  to  the  payee,  even 
though  that  fraud  was  practiced  by  a  third 
party,  counsel  cite  and  place  special  reliance 
on  Morton  v.  Rogers,  14  Wend.  (N.  X.)  676, 
and  Hackley  v.  Draper,  60  N.  Y,  88.  Coun 
ael  tor  respondent,  on  the  other  hand,  cite 
a  number  of  authorities  which  hold  that  the 
payee  named  in  a  note,  In  an  action  between 
himself  and  the  maker,  may  often  be  treated 
as  a  bona  fide  holder  with  reference  to  cer- 
tain defenses  of  fraud  or  misrepresentation, 
where  the  fraud  was  practiced  or  the  mis- 
representation wa?  made  by  a  third  party, 
who  was  not.  the  agent  or  representative  of 
the  payee,  and  whose  fraud  or  misrepresenta- 
tion was  unknown  to.^he  payee  at  the  time 
of  receiving  the  paper.  Lookout  Bank  v. 
J^U,  93  Tenn.'  645,  2T  $.  W.  1014,  42  Am. 
Sit  Itep.  934 ;  Boston,  etc.,  Co.  v.  Steuer,  183 
i)[ass,  140,  60  N.  E.  646,  97  Am.  St.  Rep.  426; 
Armstrong  v.  Am.  Exc.  J^ank,  1^  U.  S.  433, 
10  Sup.  Ct.  450,  33  L.  Ed.  747;  T  Cyc.  925; 
I^ton  &  Gilbert,  Commercial  Paper,  p.  ^. 
^a^'tln  V.  Borers  and  Hackley  v.  Draper 
clearly  suppor^:  the  contention  made  by  coun- 
sel, for  apiwUant.  ;It;'s  iinnecessary,  how- 
ever, for  us  to' consider  In  this 'case  the  ques- 


tion as  to  whether  or  not  a  payee  will  be 
bound  by  fraud  practiced  by  a  third,  party  in 
procuring,  the  execution  of  the  note,  where 
the  third  party  is  in  no  way  connected  with 
the  payee'  in  the  transaction,  and  is  wholly 
a  stranger  to  the  transaction,  so  far  as  the 
payee  is  concerned.  The  facts  of  this  case 
remove  It  from  that  class  of  cases  and  render 
the  authorities  on  that  subject  inapplicable 
to  this  case.  Here  some  kind  of  considera- 
tion purported  to  i>ass  from  each  to  all  the 
others.  We  shall  therefore  consider  the  re- 
maining questions  together. 

H.  N.  Coffin,  who  was  receiver  when  this 
transaction  took  place,  testifies  that  he  had 
no  actual  notice  of  any  fraud  or  misrepre- 
sentation practiced  by  Cramer,  and  the  court 
so  finds.  The  respondent  therefore  cannot  be 
bound  by  ^ny  actual  notice  that  has  been 
brought  home  to  him.  If  he  is  to  be  bound 
at  all,  It  is  by  constructive  notice  arising 
either  by  operation  of  law,  or  from  other 
facts  and  circumstances  of  which  he  had 
notice.  Under  the  facts  as  heretofore  recit- 
ed, the  receiver  would  not  have  been  Justified 
in  believing  or  considering  that  Cramer  was 
acting  as  the  agent  of  Mrs,  Miller.  Neither 
the  letter  of  the  law,  nor  the  equity  of  the 
case,  would  permit  him  to  presume  that 
Cramer  was  representing  himself,  as  he  was, 
in  negotiating  a  transaction  whereby  his 
Indebtedness  to  the  bank,  aggregating  $76,- 
000,  was  to  be  paid  ofl^  and.  liquidated,  and 
at  the  same  time  presume-  that  he  was  also 
acting  as  the  agent  of  tb«-  person  who  was 
paying  off  this  indebtedness  and  liquidating 
his  obligation  to  the  insolvent  bank.  Tbe 
very  statement  of  the  proposition  shows  that 
it  involves  a  dual  relation  which  he  could 
not,  either  in  law  or  good  conscience,  repre- 
sent, and  the  receiver  of  the  insolvent  bank 
could  not  be  protected  or  Justified  In  assum- 
ing that  Cramer  occupied  this  dual  capacity 
at  one  and  the  same  time.  This  fact  is  made 
more  prominent  when  we  remember  that 
Cramer  had  been  the  controlling  spirit,  the 
vice  president,  director,  and  managing  agent 
of  the  bank,  from  the  time  of  Its  organiza- 
tion down  to  the  day  it  closed  its  doors  as  an 
insolvent  institution.  He  was  at  the  same 
time  the  largest  debtor  to  the  Institution: 
and  it  can  safely  be  said  that,  if  he  himself 
wa|3  solvent  and  had  liquidated  his  own  ob- 
ligation to  tbe  bank  prior  to  closing  Its  doors, 
it  would  not  have  been  at  that  time  under 
the  necessity  of  going  into  the  hands  of  a 
receiver.  In  the  light  of  these  conditions,  the 
receiver,  who  had  been  appointed  by  the 
court  to  take  charge  of  this  insolvent  insti- 
tution, could  not  accept  notes  from  Mrs.  Mil- 
ler, who  was  at  tbe  same  time  on,ft  of  the 
largest  depositors  in  the  bank  and  one  of  the 
very  persons  whom  this  receiver  was  repre- 
senting as  a  trustee,  in  payment  of  the  ob- 
ligations of.  this  largest  debtor,  vice  presi- 
dent, and  managing  agent  of  the  institution, 
without  making  "some  investigation  and  iur 
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galry  as  to  the  cause  and  conskteration  for 
a  transaction  of  such  magnitude.  He  most 
know  why  a  maker  of  a  note  of  sncb  a  large 
sum  Is  executing  and  delivering  it  to  blm  as 
the  receiver  of  an  Insolvent  Institution. 

The  receiver  of  the  bank  cannot  success- 
fully defend  the  charge  of  fraud  and  mis- 
representation here,  on  the  ground  that  the 
whole  transaction  took  place  between  Cramer 
and  Mrs.  Miller,  and  that  the  whole  consid- 
eration for  these  notes  sued  upon  in  this 
case  passed  from  Cramer  to  the  maker  of 
tbe  notes.  There  were  other  considerations 
as  well,  and  tbe  receiver  of  tbe  bank,  act- 
ing as  trustee  for  tbe  institution,  passed  a 
part  of  the  consideration;  and  when  he  en- 
tered into  this  deal  be  became  chargeable 
with  notice  of  the  remaining-  consideration 
Which  passed  from  the  third  party  to'  the 
transaction,  namely,  Cramer.  Cramer's  chief 
purpose  In  this  was  apparently  the  liquida- 
tion of  a  $76,000  unsecured  indebtedness  to 
tbe  bank.  Incldent&lly,  according  to  Tils 
repl-esentation  to  Mrs.  Miller,  he  claimed  that 
the  bank  was  In  fact  solvent  and  able  to 
pay  out  dollar  for  dollar,  and  that  by  her 
taking'  up  bis  obligation  it  conld  be  reor- 
ganised and  everybody  be  paid  off  In  fun. 
On  tbe  other  hand,  the  bank  was  securing 
In  this  one  transaction  the  llqnldatlon  of 
$61,000  6t  Its  liability  to  a  depositor;  fn 
other  Words,  by  reason  of  this  transaction 
alone  it  reduced  its  liabilities  to  depositors 
In  the  sum  of  $61,000,  and  thereby  increased 
tbe  dividends  that  would  be  paid  to  tbe  oth- 
er depositors  to  that  extent  At  the  same 
time  it  procured  $30,000  worth  of  notes,  ex- 
ecuted by  Mrs.  Miller,  whlCh  the  receiver  tes- 
tified be  considered  good  for  their  face  value. 
In  addition  to  this,  the  receiver  of  the 
bank  was  to  receive  321  shares  of  the  cap- 
ital stock  of  the  bank,  300  shares  of  which 
belonged  to  Cramer  and  10  to  Black  and 
Plnmer,  as  will  be  seen  from  the  last  par- 
agraph of  the  agreement,  hereinbefore  set 
out.  This  agreenlent  was  drawn  under  the 
direction  of  the  receiver  of  tbe  bank.  It  is 
true  that  it  was  drawn  from  memoranda  fur- 
nished by  Cramer;  but  the  receiver  certainly 
knew  why  be  was  to  receive  tMs  bank  stock, 
and  he  must  have  known  tbat  there  was  a 
consideration  moving  from  some  source  for 
its  being  turned  over  to  him.  He  testifies 
that  there  had  been  some  talk  between  him 
and  Cramer  with  reference  to  reorganizing 
the  bank. 

It  seems  to  us  tbat  tbe  receiver  in  this 
case  was  clearly  chargeable  with  at  least 
constructive  notice  that  Cramer  was  Insolv- 
ent, as  well  as  the  bank  of  which  he  was 
tice  president,  director,  and  managing  agent. 
CTood  faith,  at  least,  put  him  on  his  ihquity. 
TM  receiver  had  been  in  charge  ot  this  inj 
stltntion  fbr  about  25  days.  He  had  charge 
of  the  books  of  the  corporation;  he  had 
been  In  a  position  tb  knoV;  at  least;  the  gen- 
eral CondltioB  of  the :  Mstitution-'Who  had 


been  tbe  stockholders,  dirtetors,  and  ftgents 
and  employes  of  tbe  Institution.  He  had 
likewise  bees  in  a  position-  to  know  who 
were  the  depositors,  and  who  the  debtors  of 
the  institution.  He  was  informed  tbat  Cra^ 
mer  was  one  of  the  principal  owners  and  the 
controlling  spirit  In  the  institution.  He  also 
knew  tbat  Cramer  was  one  of  the  largest 
debtors  of  the  institution,  and  that  this  In- 
debtedness was  unsecured.  He  wxts  charge- 
oWe,  therefore,  with  notice  that  Cramer  wa» 
either  insolvent  and  vnable  to  pay  this  deM, 
or  that  he  teas  to  enibarratsed  and  tied  up 
that  he  could  not  pay,  or  that  he  had  dC' 
fnmded  the  tnatitwtion.  One  of  these  con-< 
elusions  'was  inevitable.'  These  facts  were 
sufflctent  to  put  the  rtScxiver  on  his  inguin/, 
[3]  Two  propositions  are  quite  clear  to  UB; 
First,  that  the  receiver  was  so  identified  with 
this  transaction  and  took  such  part  as  the 
representative  of  tbe  bank  as  to  put  him 
on  inquiry  and  charge  him,  as  the  rctptesen- 
taf Ive  of  the  Insolvent  taistltbtlon,  with  no* 
tlce  of  the  fraudulent  practices  and;  reprei 
sentatloBS  of  Cramer,  made  In  securing  the 
execution  of  the  notes,  and  subject  him  as  a 
payee  to  the  defense  thereof;  and,  seeondt 
that  even  If  thd  yoecivef  «auld  not  be  held 
as  a  payee  In  the  ordinary, 'course  fof  buai^ 
nesR,  still  he  would  not  be  a  holder  .in  due 
conraet  wlthtn-  the  meaning  lOf  'Section-  S506t 
Rev.  Codes,  for  the  reason  that  under  the 
provisions  of  section  3516  the  burden  of 
proof  was  on  the  recelvdr  to  Show  that  be 
was  a  holder  in  due  course,  and  that  he  had 
no  notice  of  any  facts  or  drcumstflHces 
that  would  put  him  on  Inquiry  and  lead  to 
a  discovery  of  the  fraud.-  Under  tbe  provi- 
sions of  section  3516  of  the  Rev.  Codes  and 
the  dectsiom  construing  the  same  (Winter 
V.  Nobs,  19  Idaho,  18,  112  Pac..52S;  Shrilei^. 
berger  v.  Noork,  20  Idaho,  323,  118  Pac. 
608),  whenever  it  is  stio-wn  that  the  title  of 
any  person  Who  has  negotiated  an  Instru- 
ment was  defective,  tlie  borden  is  Imme- 
diately transferred  upon  the  holder:  to  show 
that  he,  or  some  person  under  whom  he 
claims,  acquired  tlUe  to  the  Instrmnwt  as  a 
holder  In  due  course.  Now,  it  is  successfully 
shown,  and  the  trial  court  has  found,  that 
these  instruments  were  procured  through 
fraud.  It  thereupon  became  Incumbent  upon 
the  receiver  of  the  bank.  In  order  to  mala- 
tain  his  action  on  the  notes,  to  show  that. he 
procured  them  in  due  course,  as  d^ned  bjr 
section  3509.  If  the  receiver  .in  this  case  was 
to  tie  held  strictly  under  the  rules  applicable 
to  the  payee  of  a  note,  there  could  be  no 
question  but  tbat  he  would  be  ciiargeable  at 
law,  whetlier  he  kneiw  it  in  tact  or  not  IJiat 
Iraod  had  been  practiced  In  procuring- itbese 
notes,  and  tmt  the  title  thereto  was  de- 
fective under  section  3512.  If,  h4)iw€rver, '  h* 
could  snceessfnlly  contend  that  he  was  not 
subject  to  tbe  law  applicable  to  payee,  their 
be  most  recover  as  a'"h<dder  in  due  course,"^ 
and  the  burden  is  «b'  hhat'  tb  sbow  thla  factJ 
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The  t&tta  and'  elrctimstaticei,'  as  hei«lnbe< 
for^  recited,  were  such  an  to  bring  him  clear- 
ly within  the' rule  heretofore  announced  by 
tblscolirt  (Winter  v.  Nobs,  19  Idaho,  18, 
1.12 'Pajc  525;  Shellenberger  ▼.  Nourse,  20 
Idaho,  323,  118  Pac.  508;  Parte  t.  Johnson, 
20  ^Idaho,  648,  119  Pac.  .62),  and  It  would 
be  nece.ssary  f or  the  court  to  depart  from  the 
rule  adhered  to  in  all  these  cases  in  order 
to  snAtAtn  the  judt^mcnt  In  this  case.  This 
question  hfis  been  considered  by  the  court 
8o  repeatedly  that  It  is  no  longer  an  open 
qnestlon  In  this  state.  We  ace  setlsfled  that 
the  rule  announced'  In  these,  cases  is  in  ac- 
cordance with  the 'Statute  and  the  dictates  of 
justice  and  sound  pabllo  policy.  To  allow 
the  bank  to  retain  Mrs.  Miller's  certlflcates 
of  deposit  and  collect  these  notes,  and  the 
depositors  to  have  such  an  advantage  as  this 
would  give  them,  seems  unfair  and  Inequltfl-* 
ble,  and'  we  cannot  at>pn>ve  of  so  doing. 

Th»  Judgment  In  this  case  should  be.  re- 
versed;' and  it  \n  so  ordered,  and.  the 
cause  is  remanded,  with  direction  to  take 
further  proceedings  In  .accordance  with  tlie 
Tiews  herein  expressed.  Coats  awarded  in 
fttror  of  appellant  -. 

In  tlila  case  Jostlce  SULLIVAN  was  dis- 
qnalifled,  and  Jadge  DAVIS  of  the  district 
court  wag  called  tto  sit  In  his  stead,  under 
the  provisions  of  section  6,  art-  5,  of  the 
Censtltutton.  ' 

STEWART,  €.  J.,  concurs. 

DAVIS,  restrict  Judge  (dissenting).  I  re- 
gret that' my  'view  of  this  case  malies  it 
necessary:  for  me  to i dissent  'frdm  the  conelu- 
■ion  reached  by  the  anajorlty  of  tblS'  conrt 
'  One  of  the  principal  questions  tor  considt 
eratlon  Is  as  to  'Whether  or  not  a  payee  of  a 
promissory  bote  may  become  the  holder 
thereof  in  ^due  course,  with  a  right  to  en- 
force pn;tmeht  against  tiie  malccr,  free  from 
any  defect.  And  the  authorities  deflultely 
furnish  an  answer  .in  the  hffirniatiTa  Look- 
oot  Bank  v.  Anil,.  93  Tenn.  «45,  27  S.  W. 
1014,  42  Am.  St  Rep.  fl04;  Jordan  v.  Jor- 
dan. 10  Lea  (Teon.)  124,  43  Am.  Uep.  301; 
Cherry  v.  Frost  T'  Lea  (Tenm)  1 ;  Passnmp- 
sic  Bank  y.  Goes,  31  Vt.  315;  Deardorff  r: 
Foresman,  24  Ind..  461;  Smith  Tj  Mobferiey, 
10  B.  Mon:  <Ky;)  209,  62  Am.  Dec.  543; 
Armstrong,  v.  American  Exe  'Bank,  133  U. 
8.  433,  10  Sup.  Ct  450.  38  L.  Ed.  747;  B08- 
tont,  etc.,  Co.  V.  Steuer,  183  Mass.  140,  66 
N.  E.  646,  97  Abs.  .St  Rei>.  427 ;  Watmon  v. 
Rnssell,  8  Best  &  8.-84;  Nelson  v.  Cowing, 
6  HUl,  386;'  T  (2yc.  936,  ndte;  Eaton  & 
Gilbert  on 'Comtnefcial  Paper,  p.- 306. 

It  is  (flbally  established  by  ttie>  findings  of 
the  district  court,  fully  supported  by  the  evi- 
dence, that  .Mrs.  MUler  and  Cramer  made  a 
separate  contract  previous  to  the  transaction 
wherein  the  receiver  Joined  them  in  making 
the  agreement  In  wUcb  the  notes  sued  on 
becela  were  giv«n  w  part  coosideration.    In 


making  Bwb  pcevlow  contract-  nnkaown  to 
tile  receiver  of  the  bank,  Cramer  committed 
a  fraud  upon  Mrs.  MUler,  and  falsely  prom- 
ised to  give  her  certain  property  and  securi- 
ties as  consideration  for  certain  certificates- 
oif  deposit  and  notes  to  be  delivered  by  her, 
provided  such  certificates  of  deposit  and' 
notes  could,  be  used  in  a  proposed  compro- 
mise settlement  between  them  and  the  re- 
ceiver of  the  Idaho  State  Bank.  Thereupon 
Cramer  made  a  proposUloi)  to  the  r^eiver,. 
which  was  accepted  by  him.  And  in  pursu- 
ance tbeireof  an  agreement  was  entered  into 
by  Mrs.  Miller  and  Cramer  and  the  receiver, 
which  was  approved  by  the  Judge  of  the  dis- 
trict eouBt  The  notes  in  controversy  here, 
payable  to  the  receiver  of.  the  bantc,  were 
executed  by  Mrs.  >Ull«r  and  delivered  to 
the  receiver  in  accordance  w^tb  the  terms  of' 
eaob  of  atieb '  contracts,  entirely  free  from 
fraud  or  false  representations  on  his  part, 
or  by  aay  one  in  bis  behalf.  And  In  my 
opinion  tho  receiver  ba^-,  no  information  of 
such  facts  or  circumstances  as  would  rea- 
sonably put  him  on  inquiry,  or  amounted  to 
bad  faith  when  he  accepted  such  notes. 

The  status  of  principal  and  agent  did  not 
«xiat  In  any  way,  since  each  party  acted 
entirely  ou  his  own  account  in  making  such 
contract  In  making  the  compromise  settle- 
ment, with  Mrs..  Miller,  the.  receiver  did  not 
stand  in  the  -  position  of  trustee,  guardian, 
or  protector  of.  her  interests.  All  that  was 
required .  of  him  was  that .  b«  deal  in  good 
faith,  on  A  fair,  equitable  basis,  without  de- 
o^tion  or  ipiisrepresentation.  And  this  he- 
did 

The  district  court  found,  with  reference - 
to  the  contract  eigaeA  by  the  receiver,  "that 
in  pursuance,  to  said  agreement  all  parties 
thereto  oowpUed  with  tlie  terms  and  condi- 
tions thereof."  It  is  clear  from  the  evidence 
that  the  receiver  faithfully  complied  In  every 
respect  with  the  terms  of  the  contract  en- 
tered Into  by  him,  and  that  Cramer  also  did 
everything  requited  of  Urn  by  such  contract 
Evep  though  the  bur-den  is  upon  the  receiv»- 
to  prove  that  he  acquired  title  to  such  notes 
in  due  cpUiTsa  of  buainesa,  the  evidence  clear- 
ly establi^ei),.  to  mj'  u^ind,  that  he  received 
such  .notes  In  good  faith,  and  for  a  valuable 
Qonsideratlon,  without  notice  .of  any  Infirmi- 
ty io  the  instruments,  and  that  he  became  a 
bona  fide  holder  thereof.  Every  element  of 
tlie  contract  with  which  the  -  receiver  was 
connected  was  fair  and  equitable,  and  was 
faithfully  executed'  by  all  parties  thereto. 

But  the  judgment  of  the  majority  of  tliis 
court  in  effect  charges  the  receiver  with  no- 
tice of  the  terms  and  conditions  of  another 
separate  and  distinct  agreement,  privately 
entered  Into  by  Cramer  and  Mrs.  Miller  pri- 
or to.  any  negotiations  with  him.  And  it 
does  not  seem  Just  to.  me  that  a  payee  of 
promissory'  notes  received  under  such  cir- 
cumstances should  be  charged  with  notice  oT 
the  terms  of  such  a  prior  land  private  coav 
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ttmct»  wen  fhoagb  made  %y  parties  wbolater 
Join  wltb  aucb  payM  la  another  agreement 
affecting  tbe  game  subject  -  matter.  To  so 
botd  Imposes  upon  such  a  taker  of  a  promia- 
oory  note  a  very  aarlons  burden. 

For  these  reasons,  it  does  not  appear  to 
me  fair  or  reasonaUe  to  charge  the  receiver 
with  cwstmetiTe  notiioe;  of  the  fraud  com- 
mitted by:  Cramer,  ^vf/n  though  ttie  recfitver 
may  b&ve  been  a,ware ;  of  the  relations  of 
the  parties  and  -the  oondltion  of  their  afTairs, 
as  set  forth  in  iettsiii  in  the  majority  opin- 
ion, and  assigned  therein  as,  facts  that  should 
baye  put  tbe  receiver  on  notice  aft  to  the 
t^ms  of  the  understanding  between  Cramer 
and  Mrs,  MUler,  wherein  tbe  fraud  was  com- 
mitted.    . 

In  my  opinion^  tbe  judgment  of  the  4to- 
trict  court  should  be  affirmed,  and  the  re- 
ceiver of  the  Idaho  State  Bank  should  not 
be  charged  with,  constructive  notice  of  tbe 
conditions  of  tbie  purely  personal -an<P'  pri' 
vate  contract  between  Mrs.  Miller  and.Crar 
mer>  entirely  applicable  to  tbeiuselves  and  of 
no  concern  to  such  receiv^..  . 


SMITH  V.  6MITH'«t  aL  ■■ 
(Supreme  Court  of  M()Qtana.    June  10,. 1912.) 

1.  EXKOUTOBS  ANO  ADWlAlSTItAn'OBS    ({  380*) 

— Salbs  and  Cokvetancbs—Evisbnce. 
In  a^  action  to  set  aside  a  sale  by  an  ez- 
ecntor  of  shares  of  capital  stock  in  a  sheep 
ranch,  evidence  held  tb  show  that  the  executor 
and  tlie  parchaaer,  who  later  became  the  pres- 
ent plaintiff's  guardian,  dealt  at  arm's  length, 
and  that  the  act  of  the  guardian  was  in  good 
faith,  in  the  exercise  of  a  sonnd  discretloD, 
and  with  no  intention  to  defraud  his  ward. 

[Ed.  Note. — For  other  cases,  see  Executors 
and  Administrators,  Cent  Dig.  H  164{),  1553, 
155&-1564,  1567;   Dec  Dig.  §  380.*] 

2.  Gijawjiah  and  Wabd   (|  63*)  —  Cusiodt 

AWD  CABB  of  WABD'S  ESTATE— FRAUDULENT 

Tbansacwows— iMSOTinciKNCY  or  Intsbest 
Chabgbd.  ' 

Though  a  guardian  in  bis  settlement,  shotdd 
have  been  dtarged  a  greater  rate  of  interest^ 
and  for  a  longer  period  of  time,  than  was  ac- 
tually done,  sncb  facts  will  not,  by  relation, 
characterize  as  fraudulent  and  vtnd  prior  trans- 
actions, wliich  were  in  theniselTes  honest  and 
free  from  actual  fraud.  ,   . 

[Ed.  Note. — For  other  cases,  see  Ouardian 
and  Ward,  Cent  Dig.  |  lOT;   Dec.  Dig.  (  63.*] 

3.  Quabdian  and  Wabd  (J  105*)— CusToni 
AND  Cabb  ov  Estate— -PtrBCHASB  or  Wabd's 
Pbopbbit— Tbohnicai.  Fbax;d— Bijuitable 
Rsusr. 

Where  the  guardian  purchased  the  shares 
of  stock  in  a  sheep  ranch  belonging  to  his 
ward,  in  good  faith  and  for  its  full  value,  and 
accounted  for  and  turned  over  to  sotih  ward, 
on  bis  majority,  all  of  the  sum  due  thereon, 
equitj  will  not  interfere  to  set  the  sale  aside 
-for  technical  fraud  on  the  part  of  the  guardian 
in  bkicing  the  money,  turned  over  to  him  by 
■the  executor  on  bis  appointment  to  pay  back 
the  money  borrowed  to  purchase,  his  ward's  in- 
terest 

[Ed.  Note.— For  other  cases,  see  Guardian 
and  Ward,  Gent  Dig.  {{  883-389;  Dec.  Dig.  { 
105.*] 


i.  BMBBgZUnnHT.  (t  18*)-43l,BitBinB. 

Under  Bev.  Codes,  |  8666,  wUeb  Pirovides 
thai  "ev^ry  person  acting  as  *  *  *  guard- 
ian •  *■  •  who  secretes,  withholds  or  other- 
wise appropriates  to  his  own  use  ••  »  •  any 
money  *  *  *  in  his  posseasion  or.  obMoi^, 
by  virtue  of  his  ofiElce,  emplpgrment  or  appointT 
ment,  is  guilty  of  larceny,"  a  guardian,  who 
gave  ampl^  security  to  account  for  all  funds 
ootaing  ^to  his  bands,  who  was  personally 
able  to  raise  the  amount  thereof,  «n  demand 
who  sincerely  believed  that  he  was  :af  ting  !»; 
gaily  and  for  the ,  best  interest  of  his  ward', 
and  who  did  in  fact  account  fbr  all  moneys 
paid  over  to. him,  was  not  guilty  of. larceny, 
though  he  technically  appropriated  the  funds 
intrusted  to  him  to  bis  own  use  in  paying  up 
the  indebtedness  incurred  by  him  in  purchas- 
ing his  ward's  interest  in  a  sheep  ranch  'Of 
Which  be  ^d  the  Ward's  father  liad  been  Joint 
owners.  •,       •  ., 

[Ed.  Note.— For  other  cases,  jsee  Embezzlsr 
ment.  Cent  Dig.  S  20;   Dec.  Dig.  |  18.*] 

Appeal  from  pistrlct.Xi^f  rt,  MeagW  iCftxat- 
ty;   W.  R.  C,  ^tewarti  Judgei,    .  .     : 

Action  by  Wi)iiapi:  J.  Smith  .against  Mmcf 
H.  Smith,  as  executrix,  and  others.  From 
.a  judgn^^t  for  defcjn^nts,  plaintiff,  appfaia. 
A^ruKd,        .i    I  ■•:.■;..■■  M 

Wm.  ScsUon,  orNew  York  city,  add' X  *. 
Hoolon  and  Walsta  &  .Nolan,  all  of  "(Ilelens, 
and.T.  F.  N(MBn,  Of  Butte,  >far i appellant 
-L.  .O;  Evans,  of  Butte,  Mclnttre  &..McIntlne 
and  B.  Lee  Word,  all  of  Helena^  for  respond- 
ent& 

■   .!    ■  ■       .    . /     . 

SMITH,  J;  O^iia  is  a  suit  in  eqnity,  -tbe 
purpose  of  wbtdb  is,  In  effect,  to  set  aside' a 
sale  of  40,988  Vi  shares  of  tbe  capital  stock 
of  the  Smith'  Bros.  Sheep  ConQ)any,  majte  by 
Napoleon:  B.  Smith,  as  ei:ecntor  of'the  laM 
wUl  and  testament  of  William  A.  SmltK, 
deceased,  ;to  .John  M.  Ssoltb  In  bis  lifetfide, 
and  to  obtain  an  a<icountIng.  The  platptlff 
is  a  son  and  one  of  tbre«  ttelrs  at  law  4if 
William  A.  fimlth,  deeeaaed.  His  two  slstiws, 
Annie  Maud  Kahle,  residing  In.the  state  '^ 
Ohio,  and  N^ie  Mae  Moore,  a  resident  of 
tbe  state  of  Missouri,  are  the  other  heirs  at 
law  of  their, father:  A  suiU  similar  toi  the 
Instant  one,  was  begun  in  the  Circuit  Court 
of  tbe  Unitea  States  for  the  District  M 
Montana  by  Nellie  Mae  Moore;  tbat  conrt 
entered  a'  decree  In  favor  of  tbe  defendants, 
which  was  reversed  on  'appeal  by  tbe  Circuit 
Court  of  Appeals  for  the  Ninth  Gircuit;  the 
latter  court,  ordering  a'  decree  in  favor  of 
the  complainant  substantially  ^as  prayed  for. 
This  cause  was  tried  to  the  district  coart  of 
Meagher  oouoty,  sitting  without  tbe  a>d  of  a 
Jury.  The  result  wasa  decree  dg*  Judgment 
in  favor  of  the  def «idants,  from  which,  and 
an  order  denying  a  new  trial,  the.  plaintiff 
has  appealed.  The  action  was,  Iqr  stipulation, 
submitted  to  the  district  court  on  a  printed 
transcript  of  .tl>e  evidence  taken  in  the  icase 
of  Nellie  Mae  Moore  agaJnst  the  defendant^ 
thevetofore  heard  in  tbe  federal  court  Suj^ 
plemented  by  a  brief  examination  of  the 
plaintiff  toucbing  tbe  ctrcumstancea  under 


*Por  otbar  casei  see  same  topic  and  'section 'NTIMBEIl  In  Doc  DIs.  Ik  Am.  Dtg.  Key  No.  ^rlai  k  Rtp't  InaexM 
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which  be  made  settKttieiA  with  his  gnardlaii, 
ifobn  M.  'Stbith,  on  arriving 'at  his  maijbrlty. 
As  stated  in  the  brief  of  counsel  iov  the  apr 
pellant,  "the  cause  Is  before-  this  court  for 
determination  on  Identically  the  same  evi- 
dence on  which  It  was  heard  In  the  Circuit 
Court  of  Appeals."  We  therefore  take  the 
following  statement  of  facts  from  the  opinion 
tn  that  case  <see  Moore  T.  Smith,  182  Fed. 
640,  106  C.  C.  A.  78): 

"The  record  shows  that  for  many  years 
John  H.  Smith  and  William  A.  Smith,  who 
were  brothers,  were  the  owners  of  a  large 
auionnt  of  land  in  the  state  of  Montana,  up- 
on which  they  carried  on  the  sheep,  cattle, 
and  horse  business.  At  first  they  managed 
the  business  themselves;  but  tn  1890  they 
organized  a  corporation  under  the  laws  of 
Montana,  under  the  name  of  Smith  Bros. 
Sheep  Company,  to  which  corporation  they 
conveyed  all  of  their  property.  Each  of 
them  was  married,  and  to  the  wife  of  each 
was  given  5,000  shares  of  the  capital  stock 
of  the  company,  which  amounted  to  250,000 
shares.  The  remainder  of  the  stock  was 
divided  foqually  between  the  brothers.  The 
wife  of  William  A.  Smith  deserted  liim  in 
1891,  leaving  three  small  children,  the  oldest 
a  boy,  then  seven  years  old,  and  two  younger 
girls,  the  older  of  whom  was  the  complainant 
in  this  case,  and  is  the  appellant  here. 
These  children  William  A.  Smith  subsequent- 
ly sent  to  live  with  their  aunt,  S.  Mrs.  Reyn- 
olds, in  Ohio,  who  was  a  slater  of  the  two 
brotlierB.  Napoleon  B.  Smith,  who  was  their 
nephew,  was  an  attorney  at  law  residing  at 
White  Sulphur  Springs,  Meagher  county, 
Mont,  in  which  county  most  of  the  piropdrty 
of  tbe  brothers  was  situated,  and  in-  which 
they  both  resided.  William  A.  Smitb  died 
there  on  February  13, 1897,  and  on  his  death- 
bed made  bid  will,  which  waa  drawn  by 
Napoleon  B.  Smitb,.  by  which  will  he  Jeft 
all  of  his  estate  to  his  three  children  attd 
appointed  his  said  nephew  execdtor  thereof. 

"Bnrlng  the  course  of  his  teaminatloa  a6 
a  witness,  John  M.  Smith  was  ashed  what. 
If  any,  request  bis  brother  William  made  of 
htm  in  hia  last  illness  regarding  his  eblldren, 
and  answered:  I'A;-  The  last  words  that  he 
said  to  me  was:  "N.  B.  Smith  is  my  ad- 
ministrator, and  he  wtU  attend  to  the  aflCalrs 
in  that  way;  and  I  want  you  to  look  after 
the  interests  of  my  ehildren."  Those  were 
the- dying  words  that' he  said.  Q.  And  did 
you  say  you  would?  A.  I  said  I  would,  and 
I  have,  faithfully.'  At  the  time  of  his  detfth, 
William  A.  Smith  wai^  the. owner  of  122,950 
Shares  of  the  stock  of  the  Smith  Bros.  Sheep 
.Company;  •  John  M.  Smith  theta  owning  a 
majority  of  the  sto<A.        ' 

*^he  caae  shows  that  John  M.  9mlth  vfih 
Mmaelf  then  in  t>oor  health,  as  wais  his  wife; 
ajvd  that  In  oonaeq«enc»  he  «pent  much  of 
'bis  time  at'  Pasadena,  Cal.,  wbeK  he' was  at 
tbe  time  of  .much  of  the  eorrespondeiiee>  liere^ 
-Inafter  referred  to.  .  Some  time  after  the 


bnsihe^  was  incorporated,  one  McNaugbti 
who  was  a  brother-in-law  of  John  M.  Smith, 
became  manager  of  the  property  under  the 
supervision  and  direction  of  the  latter.  The 
will  of  William  A.  Smith  was  admitted  M 
probate,  and  Napoleon  B.  Smith  became  ex- 
ecutor of  his  estate.  After  the  death  of  Wll- 
ifam  A.  Smith,  and' because  of  the  age  and 
poor  health  of  John  li:  Smith,  and,  perhaps, 
from  other  reasons,  both  John  M.  Smith  and 
the  executor  became  desirous  of  selling  the 
whole  property.  A  sale  by  John  M.  Smith 
of  his  majority  of  the  stock  to  a  stranger 
might  have  worked  to  the  injury  of  the 
minority  interest  of  the  children  of  the  de- 
ceased Wflllam  A.  Smith,  so  that  Iwth  John 
M.  Smith  and  the  executor  of  the  estate  of 
William  A.  Smith  became  desirous  that  both 
interests  be  sold  together.  Repeated  efforts 
In  that  behalf  failed  of  accomplisfament 

"On  the  23d  of  November,  1897,  McNaught 
asked  for  an  option  of  purchase,  to  run  until 
the  end  of  the  year,  on  all  of  the  property, 
free  of  debts,  except  future  payments  on  cer- 
tain railroad  land  contracts,  on  which  appli- 
cation J.  M.  Smith  indorsed  this :  'My  flguera 
Is  two  hundred  and  twenty  thousend  220,000 
subject  to  the  aM>rovel  of  Mary  Smith  (wife 
of  John  M.  Smith)  &  X.  B.  Smith  to  date 
from  Jan.  1, 1892,  time  to  complete  sale  about 
to  the  10  of  Jan.,  1898.  J.  M.  Smith.'  The 
executor  of  the  estate  of  William  A.  Smith 
indorsed  thereon  the  following:  'In  case  a 
buyer  can  be  found  for  the  property  at  tl»e 
amount  above  stated  I  will  immediately  make 
appllcatloil  to  the  district  court  of  Meagh«r 
county,  Montana,  to  sell  the  interest  of  tite 
estate  of  W.  A.  Smith,  deceased,  in  said 
property  at  the  rate  above  stated.  [Signed] 
N.  B.  Smith.' 

"The  evidence  shows  that  the  executor  re- 
j^^ded  the  estimate  of  John  M.  Smith  as  to 
the  value  of  the  property  at  the  time  too 
high,  as  did  others. 

"On  the  14th  of  December,  1897,  John  M. 
Stnith  wrote  a  letter  from  Martinsdale,  Mont., 
to  the  executor,  which  reads  in  part  as  fol- 
lows: *N.  B.  Smith— Der  Sir  ft  Nefue: 
•  •  •  Mr.  McNaught  Is  back  from  Helena 
be  could  not  get  a  party  to  take  hold  of  the 
property,  but  I. think  the  cliance  will  be  bet- 
.ter  next  summer  I  wa!nt  to  sell  out  so  a^  to 
go  some  plase  that  I  can  be  with  my  famley 
&  can  send  Stanley  [his  son]  to  school  as 
long  as  I  hold  it  I  can't  be  sadesfied  away 
from  it.  &  I  dont  want  to  sell  out  &  leave  tlie 
cbJlldrens  Interest  in  it  I  think  the  coming 
yeaF  will  be'  the  time  to  let  gow  of  the  In- 
tlris  plant  you  can  at  the  next  turm  get  a 
permit  tp '  sell  wills  interest  at  anney  time 
that  we  can  get  fair  value  for  it  then  we 
«ati'  go  ahead  with  it  when' the  opertnnity 
Shows  up  I'ttilnk  It -will  be  well  to  arange 
that  the  text  turm  of  Court  I  dont  think 
that  'we.will  sell  much  befoar  next  July  or 
Auges  but  I  dew  want  to  sell  as  soon  as 
we  can  to  ad'vantage  If  I  ■was  yong  I  -would 


Digitized  by 


Google 


lloa^ 


siciTB  tt  anoxB  < 


aot  calr  to  sell  for  it  Is  a-  good  -propertr 
■ynil  managed  at  wbat  laalc  f«ir  It' 

"The  record  sbowa  tbat  on  tbe  24tli.day 
of  January,  1898,  tbe  judge  of  tbe  probate 
court  made  an  order,  based  upon  tbe  .appU- 
cation  of  the  executoCi/ aothorizii^  him  to 
sell  all  of  tbe  122,950  shares  of  tbe  stpck 
of  tbe  company  belonging  to  tbe  estate  of. 
William  A.  Smith,  diceftBed,  'at  private  sale 
and  without  prevlDUB  notice,  prorlded  that 
said  .personal  property  be  sold  at  a  sum  not 
less  than  seventy-flye  thousand  dollars,  and 
may  indorse  said,  stock  for  the  purpose  of 
Mid  sale,  and  may  do  all  other  agts  req- 
uisite for  tbe  purpose  of  aald  sale,  and  may 
do  all  otber  acts  and  things  requisite  and 
necessary  to  transfer  all  of  the  interest  of 
said  estate  in  and  to  8ald  etock  and  tbe 
property  represented  by  said  stock.  That 
said  stock  be  present  at  the  time  of  said 
sale,  and  that  said  executor  present  to  this 
court,  at  tbe  next  term  thereof  after  such 
sale,  an  account  of  aaler  verified  by  his  af- 
fidavit* 

"On  the  19th  of  tbe  following  Uarch,  John 
M.  Smith  wrote  a  letter. from  Hdena,  Mont, 
to  tbe  executor,  which  la  In  part  as  follows: 
•Mr.  N.  B.  Smith— Dear  Nefue:  I  wish  to  get 
.tbe  least  price  that  you  can  excep  for  tbe 
.children  stalk  [stock]  I  may  liave  to  dew 
.■ome  flguerlng  to  sell  the  Plant  Sc  in  case 
I  knawed  fest  how  much  I  could  drop  and 
pay  all  debts  it  would  give  me  a  chance  to 
handel  my  self  what  would  'yon  give  me  a 
c^tenon  the  Stock  after  the  debtr  is  payed 
■I  tbink  you  said  the  order  was  iur  you  to 
'•ell  for  $75,000  but  we  think  we  can  dew 
better  then  that  I  think  I  can  gei  them  80 
or  8B,000  out  it  deat  tor  them  now  can  yon 
same  enney  price  that  would  soat  you  to 
give  a  opchen  on  so- 1  might  bave  a  maregen 
'to  mark  [work]  on  think  the  matter  over '  ft 
let  me  know.  [Signed]  J.M.Smith.' 
.  "On  March  25,  1898,  the  executor  r^Ilefi, 
«B  follows:  'Office  of  N.  &  Smith,  Ooxmt^ 
'Attorney^  Meagher  Cwmty.  White'  Sulphur 
Springs,  Mont  March  25,  1S9S.  Dear  Uncle: 
You^  letter  in  regard  to  the  stock  of  the  ea- 
'tate  came  to  hand.  I  have  beea  tta  inking 
over  the  mhtter.''!  think  mtber  tfaan  see  a 
«ile  go  by  I  would  be  wHliBg  to  take  $83,000 
f6r  the  stock.  I  want  to  do  what  is  fair  by 
the  estate  and  also  by-  yon.  I  want  to  see  a 
sale  go  through  la  scnue  shape,  but  at  the 
same  time  I  want  to  do  tbe  best  I  can  for 
the  estate.  I  would  waat  the  $85,000  alone 
Sot  the  stock,  and  the  party  who  gets  the 
stock  to  pay  all  the  debt»  of  tbe  company, 
mad  .  also  that  the '  sheep  company  candel 
wtiatever  debts  it  might  havfe  against  the 
Alice  or  Blackhawk  'MinlagT'  Companies. 
Toora' truly,  [Signed}    N.S.Smith.' 

"On  Jvly  2,  1898,  ;>ohB  'M.  Smith  wrote  to 
the  excctrtor, '  as  follow^  j'  -^mitlis  Ranch, 
Jtriy  2,  1898.  N.  B;  Smittt^-'Dear  Nefue:  I 
hare' been  flgerin  Since  y^laft  oa.  this 
iStieep  Sale  you  know  that  onr  Judgment 


.4ifen)'>as'to'  tbe  ralue  of-  ther<|vape^"  you 
ibetug  wlUen  to  take  less  then  wquld ,  sadesfy 
me  &  thaught  tiiat  you  would  retber  than 
miss  a  sail  would  take  $80,000  for  the  pert 
you  .represent  retber  tben  miss  a  saU  Jtt 
was  on  that  bases  -that  I  made  my  offer  to 
Mc .  My  offer  gave  me  a  maregen  that  >vould 
aadesfy  me  bvt.^  doat  have  a  small  margen 
it  cuts  me  down  so  low.  that  I  dont  feal 
sadesfiged.if  I  had  .made  my  flgers.  with  the 
intent  of  giving  you  the  benefit  of  my  Judg- 
ment I. should  have  plase  my  flgers  higher 
thea.X  did  so  yon  can  see  that  your,  este- 
mate  throwed  me  off  ia  my  calculation  ft 
wiU  bring  be  out  with  less  money  tbea  is 
sadeefactery  to  me  ft  Mary  I  told  tier  a^ 
you  was  willing  to  take  less  then  I  thought 
tbe  stock  worth  ft  I  was  willing  to  take 
.80,000  that  I  would,  bave  a  margin  to  work 
on  ft  best  my  offer  aconded  now  imder  tbras 
circumstances  It  think  yon  can  afoard  to  take 
$84,000  as  your  flgerg  estemate  85,000  now 
if  I  can  have  a  small  margen  to  work  on  as 
I'  dont  know  jest  what  it  wUl  take  to  Sqnalr 
all  debts  but  I  tbink  If  .1  can  get  yours  at 
84,000  that  I  will  atill  have  a  smaU  .margein 
to  work  on  t(  this  deel  goes  but  I<  would 
not  be  sadesfled  to  take  tbe  offer  ft  deride 
equel  as  our  Judgment  dlfered  as '  to  value 
I  made  the  offer  below. what  I  should  have 
done  if  I  had  not  has  some  aserence  that 
you  would  take  80,000  for  tbe  Interest  now 
if  you  think  you  can  take  84/X>0  I  think 
that  will  be  very  close  to  to  it  if  the  sail 
goes  if  you  cant  aford  to  take  that  Mary 
may  not  sell' her  stock  ft  and  that  will  spoil 
the  sale  if  enny  can  be  made  ataU.  let  me 
know  .at  onse  So .  I  cam  calCuIat  acorden. 
Your  uncel,  John  M.  Smith.  If  we  dont  sell 
thl^  time  we  may  get 'that  mncb.' 

"December  30,  1898,  Came  without  the  ef- 
fecting of  any  sale,  although  strenuous  ef- 
torte  ia  that  behalf  were,  made  b^  John  M. 
Smith  (to  one  Miles,  among  others)^  as  well 
as  by  McNaught..  On  the  day  last  mention- 
ed, Henry  NeiU  made  to  the  executor  the 
cash  offei:  of  $80,000  tor  tbe  stock  belonging 
to  the  estate.  Tbe  next  day  tbe  executor 
wrote  to  J(^n  M.  Smith  this  letter:  'Office 
of  N.  B.  Smith,  County  Attorney,  Meagher 
County..  White  Sulphtir  Springs,  Mont,  Dec 
31,  1898.,  Dear  Uncle:  Neill. of' Helena  was 
in:  to  '  see  me  yesterday  in  regard  to  the 
ranch  property.  He  wafrted  an  option  on  my 
interest.  I  -told  him  I  could  not  give  it  at 
this  time  aij  I  had  let  yoa  have  an  option. 
If  you  are  figuring  on'  MUes  making  a  trade 
I  think  yea  bad  better  look  for  other  par- 
tiea  .  Neill  thinks  he  can  sell  the  property. 
I  am  very  aalxlous  to  do  something  with  the 
'pr<H)erty  as  I  feel  that  the  Mtate  is  going 
to 'lose-  nloney  by  holding  It  .  Heltman  and 
DBazahaTe  a  largd  .ntiiiib«#  of  sheep  feM- 
ing.'ln  east  and  It  is  the  i)reViiIUng  opinloa 
Of  those  who  kno«>tKat  they  will  lose  frotu 
SO'ceato  to  a  deUar  A  head  on  the  tranaae- 
tion.    MelU  said  he  would'  make  me  a  vaak 
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offer  of  986(000  for  tlie  estatie't  lAtertiBt  In 
tlte  ptovevly.  If  yon  \rIU  inake  me  a  cash 
<^er  of  $86,000  you  can  have  the  property. 
1  told  Neill  I  wonld  not 'make  sucb  an  offei^. 
IfclCanght  writes  me  that  you  now  owe 'the 
>cbiiapany  $13i880>35,  and  that  the  company 
will  have  to  commence  borrowing  moiiey.  If 
you  do  not  take  the  stock  'It  Would  be  your 
■duty  to  put  your  note  In  to  the  company'  for 
the  amount  so  thAt  the  compab}^  could  raise 
the  money  on  the  same  tocar^  on  the  tmsl- 
neas.  Under  our  law  the  only  way '  money 
can  be 'drawn  oat  of  a  company  by  a'  stock- 
holder is  by  declarlhg  so  itoucb  dividend  oh 
«aeh  share  of  stock.  I  do  not  otfake  tUe  sug- 
Sestk>n  to  hiirt  your  feeHngs,  but  you  know 
yonrself  that  such  large  transaction  should 
not  be  carried  on  in  Auch  a '  loose  way. 
Please  let  me  hear'  from  yoU''  In  the'  matter. 
-We  are  an  "vrtH,  I  w4sh  you  all  a  bappy 
^new  year.  I  got  a  letter  trora  Batnes  at 
your  place.  Gtv4  nW  thie  "Montana  people 
my  best  regatds.    Toiuf  nephew.' 

"On  the  14th  of  iJannary,  1899,  John'  M. 
iSmlth  wrote  to  Mr.  George  U  Bainsey,  cash- 
ier of  the  Union  Bahk  &' Trust  Cbmpany, 
Helena;  Mont,  this  letter:  'S^amdena,  Gal., 
Jan.  14,  1899.  Mr.  George  t.  Ramsey,  Hel- 
ena; Mont:  Would  your  bftnfc  lone  nlnty 
thousand  donars  to  me  &  take  tiie  entire 
stock-  of  the  Smith  Bros.  Sheep  Co.  a^  se- 
curity. I  consider  It  gilt  edge  I  am  about 
to  buy  the  estates  intrest  I  will  onley  want 
it  ontell  I  can  biake  a  sale  of  the  property 
perheps  4  or  S  months.  Wire  me  your  lowest 
Tate  of  lntre^!ft  If'Ican  get  It  wire  at  my 
expense  all  the  compny  owes  Is  the  $2,000 
that  I  ceikt  the  Note  for  the  otbr  day.  Teus 
Truely,  J.  M.  Smith.' 

"Two  days  thereafter,: to  wit,  JanuaVy  16, 
1899,  John  M*'  Smith  wrote  front  Pasadena, 
Oal.,  to  the  execbter  at  White  Sulphur 
Springs,  Mont;  as'  follows:  'N.  B.  Smltb-*- 
Dear  Kefne:  W.  S.  Springs.  1  wired  you 
that  I  would  except  your  offer  for  the  Stock 
of  the  Sheep  plant  beldnlng  to  the  children  I 
have  not  herd  from  Jf lies  yet  It  he  makes  a 
raise  I  will  .pay  you  the  $90,000  If  lie  falls  I 
wUl  give  y oil  tSiiEJ  |8B,000  that  you  aske  you 
of  corse  would  put  It  in  govemontVosids  'if 
you  had  It  now  to  mak6  things  safle  &  you  be 
absolutly  safe  I  wlH  give  you  »11  of  the  Sheep 
Company  Stock  to  hold  as  security  for  th» 
payment  of  the  $86,00a&  I  will  pay  the  samo 
Interst  that  you  would  get  bn  Gov  bonds  A 
pay  you  3  times  per  year  ontlll  I  can  sell  out 
to  advantage  tb«i  you  wlU  be  safe  &  If  enny 
one  Is  loseec  it  wlU  be  me  &  I  am  wlllli^  tb 
take  the  chancea  tbey  never  will  be  a  time 
but  what  the, bole  business  will  bee  the  be^t 
«ecurity  for  that  account  but  I  dont  Intend 
to  hold  It  very  long  at  enny  time  that  I  can 
jpake  a.  good  sale  I  wUl  pay  off  your  $85i000 
I  think  this  the  beet  way  for  us  to  close  up 
bustness  I  intend  i^everta  run  lees  tlian  40r 
0(OQ  bead  of  sbeep  on  the,  ranch  as  long  as  I 
Mve  ^nnythlng  tct  dew  with  it  bjy  ^u  hold- 


ing all  Ci^flteicVafl 'Security  ho  on4  «>ald  com 
In  ontili  yOn^  Note  Is  payed  first  I  never 
tried  to  get  in  debt  much  enny  more  as  I  in- 
tend to  keep  dose  payed- up  all  land  pay- 
ments &  Taxes  &  keep  the  Smith  Bros  Sheep 
Co  Cr  as  good  as  has  always  bin  you  can 
-get  up  the  papers  so  you  ar  safe  &  at  the 
same  time  gives  fflfr  a  chance  to  handel  my 
self  to  advantage  if  Miles  fails  you  &  Mac 
can  fix  things  so  that  I  will  not  have  to 
come  ontlll  Apr  or  May  or  may  you  can  smd 
the  Papers  down  hear  for  I  and  Mary  to 
Islgne  I  win  pay  all  revenewe  Stamps  requires 
-I  dont  think  you  wlU  have  to  pay  taxes  on 
the  169,000  while  it  Is  repsented  by  the  Smith 
Bros  She^'Co  Stok  as  I  have  to  pay  on  all 
the 'property  If  you  did  have,  to  pay  taxes  I 
will  agree  to  pay 'It  Car  you  So  It  will  leave 
It  Just '  the  same  ai  gdv  bonds  now  I  hope 
you  will  consider  this  &  after  Feb  the  first 
proceed  to  fix  up  the  papers  or. soaner  if  yon 
Wish  I  oould  borrow  the  money  of  the  Bank 
at  Helena  liy  giving  the  sae  aeciorty  but  I 
would  soaner  deel  with  you  &  you  ar  Jest  as 
safe  as  tho  you  had .  gov  bonds  let  me  hear 
from  you  at  once-  &:  oblige.  -  Tour  uncel  John;' 

On  the  same  day,^  to  wit,  January  16,  1899, 
the  executor  Wrote  >  from  White  Sulphur 
Springs,  Mont.,  to  John  M.  Smith  at  Pasadena, 
Cal.,  the  following  letter:  'Office  of  N.  B. 
Smith,  County .  Attorney,  Meagher  County. 
White  Sulphur  Springs,  Mont..  Jan.  16,  1899. 
John  M.  Smith,  Pasadena,  Cal. — Dear  Unde: 
Your  teleg^ram  came  to  hand  In  which  you  said 
yon  wonld  take  the  stock.  I  want  a  dear 
'Understanding  with  you,  so  that  there  may  be 
no  hereafter  In  the  matter..  It  Is  understood 
that  I  am  to  get  $85,000  for  the  stock  «nd 
th^  estate  Is  to  have  that  and  not  owe  the 
Oompi^ny  anything  for  money  advanced  for 
'unde  Bill's  .estate.  Mack  wrote  me  the  otli»' 
day  .about  the  four  iiundred  dollars  you  were 
to  pay,  but  I  will,  ntake  no  claim  as  to  that 
If  you  take  the  property  at  the  above  flgnres. 
Zou  had  better  pay  a  portion  down  and  then 
I  will  make  the  return  to  the  court,  and  if 
the  court  afjproves  the  sale,  of  which  I  bave 
no  doubt;  I  will  want  the  remainder  of  the 
money.  Klese  let  me  bear  from  you  at  once 
tn  the  matter.    Tours  truly,  N.  B.  Smith.' 

'^he  record  shows  that  on  the  20th  of  Jan- 
uary, 1899,  the  executor  wrote  to  John  M. 
Smith,  a  UHJtv,  which  in  some  way  dlsappear- 
edi  and  is  not  produced.  Before  it  conld 
hare  been  received  at  Pasadena,  OaL,  John 
M.  Smith  wrote  from  that  place  to  the  execu- 
tor this  letter:  'Pasadena,  Cal.,  Jan,  22,  1890. 
N.  B.  Smitb— Dear  Nefue:  I  received  yours 
of  the  16  in  reply  to  my  tdegram.  I  had 
written  2  letters  that  you  have  no  dont  t»- 
ceved  befoari  this  in  whldi  I  asked  tnnm 
but  have  not-  herd  from  either  yet  It  dont 
\<Kik.  ns  tho  Miles  la  going  to  make  a  deel.  I 
now  wUl  ask  yon  the  amount. you  wish  me 
to  pay  down  on  the  property:  &  what  tnterst 
yen  want  on. the  bal«ice  I  will  take  the 
astates  Stock  at  $86,000  and  no  claim  on  tha 
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■iltate  for  ennj  money  advanced  It  at  enny 
ttine  tell  me  the  least  jon  will  take  as  a 
down  l)ayment  &  wliat  time  yon  will  gfrc 
on  tlie  balence  &  what  Interst  ontlll  payed  8c 
you  hold  all  the  property  as  secorty  I  made 
iim  a  proi)ersltlon  in  my  iast  bnt  don't  know 
ho^  It  willsoat  yon  pleas  glre  me  ^onn  beet 
turina  as  soan  as  yon  get  this  and  I  will 
arang(>  to  meet  it  on  the  $88,000  bases. 
Tonra  Trnly,  Ifonr  nnele  John.  I  think  th6 
coart  'Will  aprore  of  the  'ae<!nrty  &  offer  for- 
the  %filence  I  know  yonr  Bondsman  would  I 
dont  think  that  it  wiH  tdko  me  longer  then 
May  the  first  to  make  some  thm  So  I  will 
set  the  balance  for  yon.' 

"On  the  2l8t  of  Jantiary,'  1899,  Mr.  Ram- 
aey,  cashier  of  the  Union  Bank  &  Tmat  Com- 
pany, of  Helena,  Mont,  wrote  thla  letter  to 
John  M.  Sitalth:  'Mr.  7.  M.  Smith,  Pasadena, 
California — Dear  Sir:  In  response  to  yonr 
^Tor  of  the  14th,  we  hare  wued  ybli  to-day 
that  we  Wonid  make  the  loan  of  |9O,000  at 
t%  hiterest  We  tnssested  In  the  telegram, 
howerer,  that '  the  olfei^'  ta  make  would  be 
iMaed  tiiioti  whethte  «r  ilot  y6u'ah«itild  use 
the  money  at'  once.  TTnlesa  yon  eodld  take  It 
H^t  kw&^,''w«  wohid  "not,  bt  contK,  'want  to 
carry  so  large  a  sntn  here  for 'any  particular' 
Mn^  of  tlh)^,  awaiting  InVeafment  I  teaUy 
bope  yon  will 'be  able  to  nse  it  If  yon  have 
not  telegraphed  iis  at  the  time  this  letter 
reaches  yon 'of  yonr  concflniion  as  to  ^hethm* 
6r  not  yon  can  nse  the  hioney,  we  Want  to 
aak  yon  to  do  so,  aii  th^  loan  Is  a  large  one 
and  we  'might  hav«»  to'  loan  tiie  fands  else- 
where^ witlch  we  wonld  not  do,  ih  antidipa- 
tlon  of  yonr  poaaible  can  Tor  tileab  ftinds.' 
Tours  resineclfully,  George  li.  lUimsey,  Cash- 
ier.  ■ 

"lKat°J6hn  M.  Smith  teplled  hy  wire  to' 
the'Tette^  laM  qnoCed'tfaat  he  Bid  not'waut 
then«A0y  is  Bhowu"by  this  letter  from  Ram- 
sey, oldate  Janiiary"<i8v''ld9e:  'January  28,' 
1866.:  Mr.  JoiHt  M.  Smith;  Pasadena,  Oal.-^ 
Dear  Sir:  We  now  hare  yonr  telegi'am  read- 
ing, "Do  not  want  money,"  which  la  inter- 
preted to  mean  that  you  are  not  in  a  posi- 
tion to  use  th«  money  just  at -the  present 
ttlnei  'Bttt  that  yon  may  posaiUy 'destfe  to 
later.'  If  ouy  surmise  Is  mrrect,  I  beg' to 
advise  you  that  we  will  be  glad 'to  flgore 
with' you  whenerei<  yo'a  are'ieildy;  bnt  we 
wonld  not  of  course  want  to  promise  to 
large  an  amount  of  money  at  any  tiifae  'in  thb 
future  ac  It' ia  a  obnaidetabte  sum  ahdwe' 
may  tiave  to'  'Inireat  it  elsewhere.  Jusft  at 
this  time  iwe'wonld  be.-v^ry  glad  to  make  the 
kmn  and  It  Is -possible  "iro' may  be  in  the' 
■tene  position '  whenever  yon .  get  ready. 
Tonxw  respectfully,  Oeorge  la.  Baniaey,  Cash-; 
ter.' 

;.''*J*nTiary  24,  1889,  the  executor  wrote  to 
Uka  M.  Smith  at  Paaadeau,  Oal.,  as  fbllows: 
'N.  B.  smith,  'Cotfity  Attorney,  Mea^bor 
OtmkHr.  White  Sulphur  Bprinsi,  Mont,- Jan. 
M,  1899.  J.  M.  'Smith,  Paaadetta,'  Oallfop- 
■la^Daar.  Unctes  Zovr  Mter..«<  Um  ^Otb  of 


ja^.  (lame  to  haiiA    I  <»hnbi'8en  the  way  ' 
you'  ittdlcated.    The  only -Way  I  can  aell  la  ' 
for  cash  down.    If  yon  are  appointed  guard- 
ian of  the  children  then  I  could  turn"  thti' 
mon^  over  to  you.    As  I  told  you  all'*  the 
time  I  have  tio  'right  to-  sell  ■on  credit    Tou  ■■■ 
had  better  fiorwaM  me  a  draft  for  ten  thotaS 
sand  and  then  I  will  file  the  petition,  and  on 
the  approval  Of  sale  by^  the  court  the  bal- ' 
ance  can  be  paid.    Tiie  atUi  that  I  had  Was 
a  cash  down  offer.     If  you  but  [buy]  lAe> 
sto<A  the  company  can  run  oti'JUst  the  aa'me" 
and'  I  can  act  as  <me  of 'the  trustees  aa  I 
have  some  stock  in  my  oiwa  luuae,    Olva'my 
love  to  all.    Tonra,  etc' 

*%efore  the  leCCur  last  quMefl  cotfd  Im-Ve 
beeb  received,'  John  M.   Siiilth  Wrots  tioaa 
Pasadena  to  the  ezecatnr,  as  follows:  "Ptjek-' 
dena,  Cal.    Jan,  27;    N.  B.  Smith— Dea^'Ner- 
ne:  I  rec«v«d  yous-of  the  SO  ft  I  tllilnk  your 
plan  good  1  will  take  stqM  to  get  the  ten' 
thousand  down  pnymeot.at  we  wUl  proeeed " 
to  bualtaaas  «t  onoe  J  "wUl  'wtice  to  the  BaadC' 
&  arange  f«lp  ttw  an^ney  If  yen  have  me  ttp^ ; 
pointed  gardeix  tof^tlw  ObUdreo  «■  soon  aa 
I  eell  out  I'noa'i&'^f^^vtU'io/'  acoosdlsg  to 
original  elhtUf]  Invest  In  Ge^e- boodl^  «U 
thalr  money  and  aUo  my i  one  aa  L'dont  In* 
tend  to  try  to '.dew:  tany  imlsness  imer  I- 
sell  out  &  I  folly  intend  'to  ietgoewithls 
spalitf  I  think  'your  aogleBtloni  a  good  one'. 
I.  think  1  shoilld  have  the  ehlldaien  oame^ouf! 
hmi  the  achools  Isi- ffliet  xlals  A  the  ettinat' 
la  gbod'alai)  goad -sodBtyi    Yous  ffruely.'J. 
M.  Smith.    wai°wright  agaqe^eoon.'         ' 
.  MOn  tlie'  same  day,  .to  wk,,  January.  27,. 
1899,  John  Mi;  Smith ' Wrote:  from  Pasadena,  ■ 
CaL,  to  Ramsey,;  this  letber:  'Peaadena,  CaJL,. 
Jan.  27,  90.    O.  L.  Ramaey,  Helena,  Mo&hi!> 
I'  reeeived '  yeurt  «trtiik  ttS '  iir 'segard .  ta  <ttie 
ntony  I'did'^eb  waatilt'aU  at  enoK    t  nv. 
cdvad.a  letttf  today foom  tbeadminestraturi 
Amow  I  amitf'shape  to  oae. ten.  thousand  lot' 
the  money  at-ouoe.    Ii  widtH  the  lone -iCor  ^ 
mdntbaivdth  ;the  undevataadliig .that  I- have', 
the  ' privilege  bf '  petylag'  It  «t  enny  tiiae;.!: 
can  befonr  itite  d«W.  intrcsti  to  be  at  the 
aamei'Mrt what  ttnte  I  'have  used. the  money., 
leinruilderatand  I  waiit'the  money  to  make  a . 
paymeal)  on.':tbe  eBtata.iAll:  mj  brother,  the i 
mDoeyirwltt  be  turned  ew  ,to  the,:admliies- 
trator   N..  B..;  Smith  ..at' ;  fKhlte    Sulphur. 
SprtBg«8.>    if  you  will;  you  can  make  out  a^ 
Note  tot.  ten  thousand  ,*  jaeod  It  hear  to 
me  I;wlU  algne  &  rt^«m>.uiva  I  will  tam  it< 
over  to  the  admlqeatratpr  A .  do/se  a  deel , 
then  I  wUl  be  the  entier  oner  of  th«,Siu|jth' 
BnM>.  fiheep..  Co.    Tous   respctfoly.   1.    M., 
Smith.'  ,..  :•';;■• 

"Foor^daya  thereafter,  ta  wll»J(anuary  Si, 
1^99,  (John  IC.  ^Uh  ytvoifi  to  Rajqscty,.  as. 
folUviva:  .'Pasadena^,  .QaW    iui.   Sli,    VSSei, 
Qeosge  I^  R«mi»«y,'  Heienar-^lr:    I  .have 
tf^eu  the  liberty  of  drawing  a  check  on  yQur , 
Bank  for  ten  thopaend  DoUsrs  A  10,000  in.. 
l^avor    of   N.    B.    Smith  of    White    Sulphr 
Bpiitogm  the;a4miseat;F»tr.ioC  tag,  ^tftbmia^ 
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aatate  I  dont  tbink-tbat  the  money  will. be- 
caled  for  onley  plasto  bis  cr.  I  Inclose  bis, 
letter  so  you  can  se.bow  we  Intend  to  man- 
age se  tbat  I  don't  think  we  will  bare  to 
call  for  enny  of  tbe  money  will  leave  it  as 
a.creddet  for  wben  I  am  apointed  gardeen 
of  tbe  cblldren  I  will  turn  It  all  back  to  tbe 
Bank  and  pay  wbat  Intrest  bas  acrued  for 
what  time  we  have  tbe  money,  hoping  this 
will  meat  your  aprovel  I  wrote  you  a  letter 
a  few  days  ago  asking  you  to  forward  me 
a  Note  for  $10,000  for  me  to  signe  but  I 
bare  not  reeeved  it.  yet  Uoplng  yov  can 
favor. me  with  my  request  &  oblige^  J.  M. 
Smith.' 

"On  tbe  2d  of  February.  1889,  Bampey 
wrote  to  John  M.  Smith,  as  follows:  'Mr.- 
John  M.  Smith,  Pasadena,  California— Dear 
Sir:.  We  enclose  yo.a  berewitbia  blank  .note 
for  |l10,000«  lent  agreeable  to  your  favor  of 
tbe  27tta,  drawn  for.  sis  months,  .with  tbe 
understanding  that  you  shaU  have  tbe  privi- 
lege .of  taking  it  np  at  any  time,  gri/u  to  ma- 
turity if  yon  like,  Interest  to  be  ^b«rged  estly 
for  tbe  actual. time  tbe  money -la- in  ose.  I 
also  inolose  'several  bla^  .notes, .  vnblcb  can. 
be  "flUed  up  ibF .  yon  at  .any  time  the  money 
Is.ineeded..  With  regaDds,. I.aoi,  Yoorsi^ie-. 
speetfuUy,  George  li.  Ramsey,  t  Cashier.' 

*'0n  FebnMjry  6,  1899,  Ramsey  "(vrote  t» 
John  M.  Smith,  as  follows:  'Mr.  J.  M«  Smltb, 
Pasadenai  CaUfocnia~-Dear  Sir:  -  We  .now. 
receiro  yonr  letter  of  January  .1st  [3i^]. 
and.bbK  to  advise  tiiat  we  shall  bare  pleas- 
ure In  hdnoringyour  dieck  for  $10,000,  when 
it.  shall  be  presented.  We  return  herewith 
letter  from  N..B.  Sndth.  Witb  regards,>'I 
am.  Yours  reapectfoUy,  George  U  Bamsey, 
CaBhler.* 

<'0n  February. etta  Ramsey  also  wrote  to 
N.  B.  Smith  this  letter:  'Umton  Bink  & 
Tltlst  Company  Of  Montana.  -Helena,  Feb. 
6,  1899.  Mr.  N.  B,  Smith,  White  Sulphur 
Springs — Dear  '  Sir:  Receiving  a  letter  to- 
day from  Mr.  J.  M.  Smith,  advising  that  he 
bad  drawn  on  us  for  $10;000  in  your  favor, 
and  this  letter  indicating  tiiat  he  would 
probably  draw  furtbei-  checks,  I  am  lead  to 
suggest  that  we  would  be  very  happy  indeed 
to  serve  yoa  as  a  depository,  for  all  or  a 
part  of  the  proceeds  of  tbe  check,  if  .it  is 
in  your  flans  to'  leave  It  on  deposit  Tours 
respectfully,   George  K   Ramsey,   Oasliler.' 

"On  the  8tb  of  February,  1899,  John  M. 
Staiith  wrote  to  Ramsey,  as  follows:-  ^Pasa- 
dena, Cnl.,  Feb.  B;  1899.  O.  I>.  RamSey: 
Yourft  of  the- 2  cante'to  band  la«t  night  I 
bear  sign  A  return  Note.'  Wbien  I  am  ciGed 
on  for  the  balence  I  will  fill  out  &  send  on- 
Notes  to  V&ret  thtf  balenVje  of  tbti  percbes. 
I  dont  think  thaf  ■due  donar  of  lt-^i\i  bfe 
ciled  for  ex<ftpt  as  a'credet'M  y6u  saw-in 
my  Mst  lettef  thft"W*y' N.  B;  Smith  perposes' 
to-  dew  with  nie  Matty  thanks  •  fob  fovr' 
tMmedatioBT:  --ToM  >rf n^y;  J<ib&  M.  SnHCta;" 

••Oh  the  8ffliie''day,  to  wit,  Februaflf  ■»,! 
m»/-ttNi  ^teieita^imm  frotti  Wbit»^«l<i 


pbur  Springs,  Mont,  to  the  Union  Bank  & 
Trust  Company,  as  foUows:  'White  Sulphur 
Springs,  Mont,  Feb.  8,  1899.  Union  Bank  & 
Trust  Co.,  Helena,  Mont — Gentlemen:  I 
don't  know  yet  wbat  disposition  I  will  make 
of  tbe  money  that  J.  M.  Smith  will  place  to 
my  credit  I  jvould  want  a  certificate  of 
deposit  iwyable  on  demand.  If  my  Mr. 
Smith  Is  appointed  guardian  this  money 
will  be  turned  back  to  him.  I  will  make  no 
arrangements  about  tbe  money  at  this  time 
as  I  want  to  get  the  estate  settled  ny  as 
soon,  as  possible.    Yours  truly,  N.  B.  Smith.' 

"pa  February  10,  1899,  a.  certificate  of 
deposit  for  $10,000  was  Issued  by  tbe  Union 
Bank  &  Trust  Company  «nd  sent  to  thfe 
executor.,  with  a  letter  of  that  date,  in  which 
tbe  bank  said:  .  'We  are  this  morning  plac- 
ed in  possession  of  your  favor  of  tbe  8th 
instant,  and,  hailing  Instructions  from  tbe 
First  National  .Banlf  of  White  Sulphur 
Springs  .to  send  you  certificate  of  deposit 
for  J.  M,  Smith's .  check  pf  $^0,000,  we  are 
now  having  p(<^sur»,  in .  banding  you  same 
herewith,  i;.We  note^th^t  you  ^o  not  care  tq 
mal^e  apy  arrangements  about  tl^e  money 
at  this  time,  a^  it  Is  y<fox  .des^^e  ^  get  tbe 
estate  s^tled  as  soon  as  possible.* 

"On  february  1?,  1S99,  the  executor  wrote 
to  the  Union  Bank  &  Trust  Company  this 
letter:  'White  Sulphur  Springs,  Mont,  Feb. 
12,  1899k ,  Union  Bank  ft  Trvst  Co^  Helena, 
Montana-7-Gentlemen:  Your  favor  of  the 
lOtb  enclosing  draft  for..  $],06000  [$10,000] 
came  to  band;  I  am  much  obliged  to  you 
for  your  klndn^s  In  tbe  matter.  1  presume 
I  will  leave  the  money  witb  you  for  tbe 
present  ns  I.  have  no  use  for  It  If  my 
uncle  is  appointed  guardian  of  the  children, 
tben  iq  tbat  cas^  the  money  will  all  be 
turned  back  to  him  as  guardian.  I  think  I 
can  wind  up  tbe  estate  within  three  months. 
I  sbaU  be  pleased  to  meet  you  wben  I  come 
to  Helena  which  may  be  some  time  in  this 
month.    Very  respectfully,  N.  B.  Smith.' 

"Tbe  executor  proceeded  to  make  appllca- 
tluMi  for  tbe  oonflrmatlon  of  the  sale  of  tbe 
stock,  and  engaged,  in  bebalf  of  Jobn  M. 
Smith,  an  attorney,  named  Waterman,  to 
make  .appUcattoa  for  tbe  appointment  of 
Jobn  M.  Smttb  as  guardian  of  the  children, 
tbe  return  of  aale  being  filed  witb  tbe  oourt 
by  tbe  executor  on  tbe  20tb  of  February, 
1899,  and  three  days  thereafter,  to  wit  Feb- 
ruary 28d,  John  M.  Smith's  application  for 
hta  appointment  as  guardian  of  tbe  children 
was  filed  by  Max  Waterman  as  bis  attor* 
ney.  On  that  same  day,  to  wit,  Febmary 
23, 1899,  Ute  executor  wrote  to  Mcs.  Rpynolda 
.this  letter:  'Office  of  N.  B.  Smith,  County 
Attorney,  Meagher  County.  White  Sulpihatf 
Springs,  Mont,  Feb.  23,  1899.  Dear  Aunt: 
Unele  Jbtas  intends  to  apply  to  be  tbe  ■peaoM.-' 
neat-  gdardian'of  the  ^cUMren.  I  pretrame 
yon  ^  win  be  BotlAed  -In  the-  matter.  -Under 
oar':law>  a. cUld.  ttiat  -Is' fo«rtden  .years  at  age 
idbn-bpMfit  Ms-io»»  gmiBiajt.  .£  tbink  Wife 
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tte  Is  about  fhflt  agft.  If  be  Is  tbat  old  he 
can  appoint  "who  he  wants  and  the  court 
win  confirm  the  appointment,  tinder  our 
law  a  guardian  has  to  be  appoMted  so  that 
the  estate  can  be  dlBtrlbuted.  Tbe  estate 
will  have  to  go  Into  the  hands  of  a  guardian 
ao'that  it  can  be  inrested  in  bonds.  Uncle 
John's  address  Is  481  KIdorado  street^  Pasa- 
dena, California.  He  will  have  to  give  a 
bond  to  the  amount  of  about  ninety  thon- 
sand  dollars.  I  don't  think  he  will  make 
any  change  In  the  ease  of  the  children,  and 
he  can't  make  any  change  after  the  children 
become  14  years  of  age  for  then  they  can 
appoint  their  own  guardian.  I  thought  It 
my  duty  to  mention  the  fact  to  you  so  that 
you:  -might  understand  the  proceedings  and 
why  they  Were  taken.  You  see  I  will  haTe 
the-  .eighttyrflye  thousand  dollars  and  the 
same  must  be  Inrested  which  I  could  not 
^mM  do  as  executor.  It  was  uncle  Will's 
desire  that  you  should  look  after  the  chil- 
dren and  that. desire  will  be  no  doubt  carried 
out.  .  I  have  explained  fully  >  because  I 
thought  you  might  worry  In  the  matter.  If 
yoUi  bare  any  suggestion  to  offer  would  like' 
to  hear  from  you  in  the  matter. '  Give  my 
love,  to  the  children.  Yours,  etc.  N.  B. 
Smith.'     . 

:"0n  the  ist  day  of  March,  1899,  John  M. 
Smith  wrote  from  Pasadena,  Cal.,  to  Mr. 
Ramsey  at  Helena,  Mont,  as  follows:  'Pas- 
adena, Cal.,  March.  1,  1899.  Oeorge  L.  Ram- 
sey, Helena,  Mont.:.  If  enny  one  depo^^s 
|5,(K)0  to  nay  cr  for  a  option  Wire  me  at. 
once  at  my  e:^pen  481.  El  Dorado  St  Pasa-/ 
dena  Cal.  I  cant  say '  Jest  when  I  -  will  be 
cald  to  turn  over  the  other  |75,p00  on  the 
Ranch  Deele.  the  Money  will  not  be  drawed 
out  of  the  Bank  but  left  as  a  cr  to  the  ad- 
mlnestrater  N.  B.  Smith  as  soon  as  I  am 
apointed  gerdean  the  money  will  be  turnd 
back  to  me  I  pay  Intrest  for  what  time  I 
have  It  Will  I  have  to  send  my  note  or 
can  you  pay  my  check  by  Cr  to  N.  B.  Smith 
for  tbe  amout  &  he  leave  it  in  the  bank 
ft  transfer  it  back  to  me?  Yous  Xruely, 
J.  M.  Smith.' 

"March  ;0,  1899,,  the  Union  Bank  &  Trust 
Company  wrote  io  N.  B.  Smith  this  letter:, 
'Union  Bank  &  Trust  Company,  Helena, 
March  10,  1899.  Mr.  N.  B.  Smith,  White 
Sulphur  Springs — Dear  Sir:  As  you  are  per- 
haps .awjare,  we  had  made  arrangements 
with 'Sir.  John  M.'.Smith  to  advance  him  the 
sum  necessary  to  purchase  the  estate's  half 
Interest  ln„the  CpmiMMjiy.,  He  writes,  us  by 
letter^  received  to-da/,  as  follows:  "I  ca^'t, 
say  just  when  I  will,  be^  called  to  turn 
over  the  other  $75,000  on  the  ranch, deal." 
The  amoijint  to  be  advanced  on  this  transac- 
tion is  a. large  one,  and  we  like  to  Qgore 
ahead  a  little  blt^  so  that  we  may  calculate 
at  all  times :  upon  the  amoiints  wh|ch  wfi. 
have  arranged  to  advance  to  our  several,  ,cus-i 
tomers,  and  l  am. going  to  take  the  liberty' 
•f  ^qi^litg  ^he^pr  you  can  tell  d«  {^t  t^ 
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time  about  when  the  balance  will  be  called 
for,  so  tbat  we  can  figure  accordingly.  We 
felt  quite  a  Bit  complimented  at  ^our  mak-' 
Ing  us  your  depository  for  the  payment  that 
has  already  'been  made  by  Mr.  Smith,  and  I ' 
assure  you  we  will  be  happy  to  serve' yd* 
In  the  future  as  well.  Y<Hir8  reepeeCfuUy, 
Gfeorge  I»;  Ramsey,  Cashier.*  • 

*0n  the  28th  of  March,  lg99,  the  sale  of- 
the  stock  to  John  M.  Smith' was  confirmed,' 
and  the  order  of  confirmation  signed  and 
filed.     On  the  same  day,  to  wit, 'March  28,' 
1899,  John  M.  Smith,  who  was  then  In  Cal-' 
Ifornia,  was  appointed  ^ardian  of  the  p^ 
sons  and  estates  of'  the  minors,  the  order 
made  and  filed,  reciting  due  notice  ot  the 
application,    and   directing    'that .  :letten   of 
gnardlansfalp  at  the  persons  and  estates  of 
said  minors,  be  issued  to  him  upon, bis  giv- , 
ing  a  bond  to  each  of  said. minors  in  the, 
penal  sum  .of ,  thirty  tbousBud  dollars,  and 
upon:  his  taking  and  aubsotibtng  the,. oath, 
according  to  law.' 

"On  the  18th  of  April,  1890,  John  M.  Smith : 
wrote  from  Pasadena,'  Cal.,  .to  Mr.  ,Ramsey:, 
at   Helena,  Mont,   as   foUovns:,    'Pasadeoa, - 
C«a.-,  Apr.,  1899..    Mr.  Q.  U  Ramsey,  Helena,., 
Mont.    I  will  be  in  Helena  about  the  18 
of  May.    I  leave  J^ear.the  13  then  I  will  b« , 
rodey,  to  atraien  out  business  sadsfactry  I 
hove  I  will  have  MqNanght.send  the  Stock 
over  to  the  Bank  so  It  will  be  thalr  when 
I  get  back  I  will  have  I^.  B.  Smith  meet  me 
in  Helena  &  then  we  can  fix.  up  every  thing 
sadesfactry  I  drew,  a  dieck  to  N.  B.  Smith 
for  $75,000  but  I  don't  think  he  will  Send  it , 
in  outlU  I  get  back.     Yous  Xruely,  J.  iL 
Smith.' 

"April  24,  1899,  the  bank  replied  to  John 
M.  Smith  by  letter,  saying:  'We  are  ready 
to  honor  your  check  for  $75,000  when  Mr. 
N.  B.  presents  the  same.'  On  the  27th  of 
April,  1899,  a  four  months'  note  for  $75,000 
of  John  M.  Smith,  bearing  9  per  cent.  Inter- 
est, was  cashed'  by  the  Union  Bank  &  Trust 
Company,  and  the  proceeds  put  to  his  credit, 
with  which  the  bank  paid  the  $75,000  check 
which  John  M.  Smith  had  given  upon  It  to 
the  executor,  and  which  wad  by  the  eiecutor 
indorsed;  such  payment  being  then  charged 
by  tbe  Bank  &  Trust  Company  to  John  M. 
Shilth'S  account  The  beforeinentioned  $10,- 
000  certificate  of  deposit  was  at  the  same 
time  surrendered  by  the  executor,  who  took 
from  the  Bank  ft  Trust  Company  a  certlfl- 
citi*  ■ot  deposit  to  his  order  for  $80,000  and 
deposited  $5,000  of  the  amounts  mentioned 
to  his  personal  credit,  $2,161.49  of  which  he 
paid  himself  aS  due  hitn  'if>n  the  sale  of  tho 
property,'  and  the  balance  to  other  persons 
and  f6r  other  purposes. 

"On  the  28tb  of  April,  1899,  JohnM;  SmlOi 
wrote  from  Long  Beach,  Cal.,.  to  the  eiecn- 
tor  this  letter:  'Ix>ne  BeaUu  OaJji  Apr.  28, 
1899..  N.  B.  Smith— Dear  Neffoer  I,.fetnm,'- 
Pour  of  atoni«y  [appointing  N.  B.  Smith 
John- M,  8iBltti'a,«ttoniey.,.la  lact}  .vitU  1» .' 


Digitized  by 


Google 


m^ 


12S  ?ikCIFIG.BS:pqRTEB 


(Mwf 


atjctlops  toili^docg  the  stodt.tbat.I  bpu^bt 
atjfou  to  tb^  qnion  Bank  as  cplatral  ae- 
cqri$7  for  the  payment  ot  tbe  {^10,000  &.  $W,- 
000  nqts  now  In  tbe  bank.  I  a^  booked  to 
l^Tie  bear  tbe  13  of  May  for  Helena  will 
a^rlvft)  about  tbe  17  ox  18  &  want  yon  to 
meat  me  tn  Helena  at  that  time  if  I  ebould 
deside  to  make  It  later  I  will  wire  you  to 
that  ef ect  ■ ,  *  ■  •  ♦  Tons  Truly. :  Our  love 
to  orsealJ.  U.S.' 

("John  Jd.  Smith  returned  to  Montana  from 
CaUforaia  on  tbe  18th  of  May,  1899«  and  oa 
the  25tb  of. tbe  same  month  executed  his 
boad  aa  guardian  and  took  tbe  oath  of  ofiSce 
and  filed  tfaem  with  the  court.  Juae  1,  1890, 
tbe  executor  filed  Che  final  account  of  his  ad- 
nUnlatration  of  the  estate  of  William  A. 
Smith,  and  on  the  12tb  of  June  of  the  same 
year  a  decree,  settling  the  account  and  dis- 
tributing the  estate,  was  signed;  and  on  the 
14Cb  of  June,  1899,  placed  upon  filet  the  de- 
cree providing,  among  other  things:  "Oibat 
tbe  said  executor  shall  be  finally  discharged 
ttkita  bl8  duties  48  isucb  exeeutor  upon  his 
filing  a  receipt  for  the  residue  of  said  per- 
sonal property- duly  signed  by  John  M.  Smith 
as  guardian  of  'Wllliaih  StuiUi,  Nellie  Mae 
Smith,  and  \Al&irie  Maud  Smith,  tnlnor- <!hll- 
dlren  of  said  deceased,  and  upon  the  filing 
of  such  receipt  his  bondsmeff  as  such'  eitec- 
utior  shall  be  discharged.'  '       ' 

"On  the  same  day,  to  ^it,  Jdne  14,  1899,, 
the  executor  paid  the  entire  am<iunt  in  his 
hahds  over  td'fhe  grtardian,  John  li.  Smith',' 
and  took  hla  receipt  therefor  as  such  guard- 
uip;  wberenpoo  an  order  of  final  discharge 
of  the  executot  waii' signed  and  filed.  .John 
M.  Smith  thereupon  went,  to  Heleqa,  Mont, 
ahd  oh  the  17th  of  June',  i899,  there  used, 
th^  .money  of  bis  ward's  so  received  by  him 
in  discharging  h^  indebtedness  to  that  ba^k, 
aa  .far  as  it  would  go, , giving  a  .new  note, 
to.  the  bank  for  tfie  balance  due  It  from  him., 
John  ]ur.  Smith  was  questioned  In  respect  to. 
ttiat  matter  when  upon.  tbe.  s^nd  as  a  wit- 
ness.ln  this  cause,  and  gave  this  testinioi^y :.^ 
'<).,  Mr.,.^mlth,,  1  believe  you  said  this  morn- 
ing .that .  you  had  used  the .  money  tunie.d 
over  to  y<>u  by  Mr.  N.  B.  Smith  when  you. 
w^jpe  appoji^ted  guardian  to  pay  your  notes 
at. the  bank:?  4.  I  did.  Q.  Was  the  ^loney 
cash  that, be  tur^^  over  to. you,  or  was.lt 
oe^tifli^es  of  .deposit?  A.  It  was  a  oerttfi- 
cate  .of  deposit;  ,.it  wasn't  counted  out  ajE) 
cash,  but  it  was  ^  cijedlt  certificate  of  de^o^ft^. 
that  be  turned  .over  to  me  wbw  I  qualified 
as  guardian.  He  turned  tt  over  to  me  as  ad-. 
atinistr^tor.  I  dtjute  business  with  tbe  bank 
here,  and  X.  will  refer  to  them.  I  cannot  re- 
member'just  about  bow  it  was  done  at  tbe 
fljl)^  but  I', will  xefer  you  to  the  bank(and 
Geo.  L.  Ramsey ).  tbe^  are  better  •nChorlty 
than  my  memory  i«,  a  great  deal.  Q.  I  will 
states  Mri  Smith,  for  your  Information,  thiit 
these  two.  certificates  of  deposit  were  pro- 
daeed'  taar#  I9  tbec^Nuik  officers.     A^  Tbe 


cevti^BcatiBa  ofid^i^ofdt  ^ere  turned  oyer,  to 
me  a^  guardUn  of  the  chlldroi  of  William 
Sffiltb  by  !the  admiiolstrator.  Q.  Aad  you 
turned  them^  into,  tbe  bank  in  payment  of 
your  note?  A.  I  tbougfat  I  b^d  a  right  to. 
Q.  But  you  did?  A.  I  «d:  I  thought  I  had 
a  tight  to,  hCEause  .1  gave. security  for  the 
aqaount.  Q^  Did  you  understand  when  you 
did  -that  that  you  were  using' money  of  mi- 
nora'for  your  own  pucpoaes?  A.  I  understood 
I  was  using  it,  and ;  that  I  bad  a  right  to; 
I  didn't  talk  with  any  on*  about  it  Q.  Yov 
thought  that  yon  had. a  rl^t  to  take  tbe 
money  of  minors  and  use  it  to  pay  your 
debts?  A.  As  I  had  given  security  for  that 
mohdy,  it  was 'the  same  asthongb  It  'was  in 
my  possession.  :  Q.  Do  you  -understand  that 
yo-n,  as  a  guardian,  had  the  right  to  'Bse 
guardianship  monej',  tbe  money  of  minors, 
to  pay  your  own  debts  and  for  your  own 
personal  account?  A.  I  may  have  made  a 
mistake,  but  I  dldnt  do  it  with  the  intention 
of  defrauding'  anybody ;  I  might  have  made 
a  mistake.  Q.  'But  you  knew  what  you  were 
doing?  A.  I  knew  I  was  paying  off  my  in- 
debtedness. 'Q.  And  using  tbe  money  of  mi- 
nors? A.  The  m^ney  that  was  gtren  security 
for.  ii.  Without  asking  anybody's  pe^ml»- 
slon?  A.  Without  asking  anybody's  permis- 
si<m.  Q.'  Without  coiisulting  anybody?  A.  I 
didn't  do  it  with  tbe  intention  of  defrauding 
anybody;  and  if  I  hav^  wronged  anybody  in 
any  wa«'  1  am  willing  to'  make  it  right  Q. 
■Wka  It  'yo-ar  view  at  that  time  that  you,  as 
guardian,  had  a  right  to  do  such  a  thing? 
A.'  I  thought  this  way:  That  It  was  Just  th^ 
same  as  ii  I  put  it  in  gbvemthent  bonds  if  I 
paid  the'  Isame  Interest  I  acknowledge  it 
mjiy  bave  been  wrohg;  but  t  didn't  do  it 
with  the  intehtfon  of  defrauding  anybody.  I 
paid  off  mf  note,  and  that' is  the  condition 
of  things  Just  as  they  were.' 

■"N.  B.  Smith,  the  executor,  testified  that 
he  aid  hot  know  until  the  fall  of  1899  what 
u^e  the  guardian  had  mad^^  of  bis  wards' 
money;  that  'in  October,  iDr'WfQre  October,' 
1899,  the  guairdian  told'blm.  He  also  testi- 
fied, in  answer  to  the  .question, .  'Did  yon 
report  the  fact  to  the  Jiidge  Qt  the  tourt  that 
the  money  you  had  given  to  John  'M.  Smith, 
turned  over  to  htm  as  guardian,  had  been 
used  by  him  to  pay  Off  bis  own  debts?'  'I 
made  no  such  report  whatever.' 

"On  the  20th  of  November,  1809,  N.  B. 
Smith  wrote  to  Mrs.  Reynolds  this  letter: 
'Office 'of  N.  'B.'  Smith,  County  Attorney, 
Meagher"  county.  White  Sulphur  Springs, 
Mont.,  Nov.  20,  1899.  Mrs.  D.  B.  Reynolds, 
Fayette,  Ohio— M^y  Dear  Aunt: '  Enclosed 
find  draft  for  four  charges  fOr  iooklng  after 
and  caring  for  the  minor  children  of  uncle 
Bill,  until  December  1,  1899.  Please  sign  the 
enclosed  receipt.  In  t^egard  to  unc^ie  John 
buying  th^  stock  will  say  thit  be  borrowed 
the  money  from  a  bank  in  Helena  to  buy 
the  'stock.  I  'would  not  Idt  him  have  the 
stock  -nntll  be  bad  aetuaUy  paid  me  tbe 
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iiKMMT.  i  I  bad'die  midne^  td'my  riaib»  In 
the  Mnk:  unttl  I  tras  flnaUjr  Qisebarged  from 
tuy  trtist  When  I  made  my  final  iacconnt  I 
irtiowwl  the  Judge  iiil>y'd#aft,  and  niy  bank 
account  subject  tb  «heclt.'  I  tanned  over  to 
ihlta  the  ZDoiley  <ind.  took  bis  receipt  tor  tke 
aatue,  and.  flUd  the  'satne  In  court  and  the 
■eatbe  1b  new  a  matter  of  recordi '  The  IJBton 
-Bank  &  Trust  ■  Company  fuimlAhed  his  botd 
And  same  Is  perfectly  good.  He  haS'  to  pd.7 
.th»  bdnk  quite,  a  sum  of  inosey  for  ftmblsb- 
taig  tte  Baine<  I  .tUnk^'  he.  bra*  tb  pay  about 
ithree  hnndxed  dollars,  a-  year  iot  his  -  bond. 
fj3ae  lodge  and  uncle  Jiotm  and  Italked  orer 
tM  matter  of  tlie:uee  of  tiie  money ^.a3id>  the 
■widerfltandliig  was;  tikaitrhe.'rihoald  pay/fotr 
Iter:  cent,  for  the  use  of  themoneiy  <atQtll  such 
.time .as  it  8hould'be-ln.VeBted.tn  bonds. <  That 
is  better  than  we  could  do  with  goTerUmeBt 
bond*,  'and  ae.  longlaa.  the  .(Dnlen.'Battb:  &! 
^Tmat:  Company  ia.  bisisuxety  tbe-8am«la)peE- 
ifectly .  aaCe.  2<othlng  bas  been  .said  •  w  .to 
-the  eompensatloiti'.fcbat  tb»  court  wlU  allow 
:blitt  I  think  the  eompenaatloO'  wouid :  be 
arrived  at  in  tbls  way,  be,  would  •.  be  allowed 
bis  actual  expenses  in, looking  atter  tbeicbli- 
drea,  and;  a  .reasonable'  amount  for  .^Mb«t 
time  :spent  in  iooking  after  the  children  and 
.tbelr. estate,  and  the  cqets  connected  wUb 
itbe  wurt  procedure..'.  In  .case^  of  admlnistra- 
itovs  ttae  law  fixes  .the  compensation  at  .a  cer- 
.<tain  per  cent  ba8i!d..on  tb^iv^lue  of  ib&  es- 
tate. I  don't  ,tbiuk  tbe  tj^Mft  wouhl,  fix  his 
compensation  ajbanytbjugi.unreasonable-;  t^n. 
;cl9.Bil.l  reposed  couSdeufie  l^  n^e  and  I  tbink 
vl  did  tbe  .beat  thing  ^r  lUs:,cbUdr^  tbat 
.could,  bare  been  done  ,  ia..uakta9..tbe, .sale. 
Before  making  tbe,  sale  I  talked  wUb  ^tbe 
best  business. men  of  the  county  in  Eela.tion 
.to  tbe  matter,  and  not  ope  .but  ^ba^  told 
me  to  close  the  sale. a^  I  b§id  made.a  great 
.deal...  Although  I  .^un  no  lon|;er  a^mlnis- 
.tratqr,  yet  I  shalj  alvy^s  Ipok  after  their 
J  interests.    ^    *    •    Your  neplww.'     ;    .  , 

."Both  John  M.  Smith  and  N.  6.  Sml,tb 
gave  some,  testlu^ony  tending,  .to  show  that 
in  1S99  tbe  former  bad  sppie  tal^  >;ltb  .the 
judge  of  tbe  court  in  whicb  ,tbe  guardian- 
ship .Eoatter  was  pending  abbujt  bis  .(John 
M.  Smith'^)  using  the  /inonieii  ot  tbe  minors 
.and  paying  interest  on  it  at  .the  .rate  of  4 
per  cent  per  annum.       ,.,■,' 

"In  December,  1900,  th'lis  order  was, made 
and  entered  in  the  maiter  of  the  esta,te,ahd 
guardianship  of  the  minors:  'Probate  Min- 
utes, December,  1900.,  Tuesday,  the  Eleventh 
day  of  .December,,  1900.  255.  ,  Estate  and 
Guardianship  of  Wmi  Smith  et  al.,  Minors. 
Max  Vl^ateruian,  counsel  for'  guardianship, 
asked  to  have  bis  name  withdrawn  as.  coun- 
'sel  In  tbe  case.  N.  B.  Smith  asked  to  have 
bis  name  entered  , as 'counsel  Instead  of.  tbe 
'Max  Waterman's.  John'M.  Smith,  tbe  guard- 
ian of  said  minors,  bavlng'made  application 
'to  tbe  court  for  dn  order  authorizing  him 
to  borrow  the  .funds  in  bis  hands  belonging 
to'  said  minors  amounting  to  the  sum'  of 
about  $82,000  at  tbe  rihe  of  three  pi^  ceiit 


per  annum.  Ttie  court  belAg  fufly  ftiJflsMiln 
tbe  premises:  It  is  ordered  tbat  said 'guard- 
ian be  Butborized  to  borrow  said  sum  of 
182,000  at  tbe'itate  of  8%  per'  anntaiw,'  and  to 
So  bold  ttie  sitme  at  said'  fntevest  u&tO  tbb 
fnrtheMoMei*  of  tbis  conr£'  '■      '• 

"N.B.  tfestlfled  thhtiedld  not '»r»«ire 
this  utiieit  tb  be  made, -and  did  not  know 
bf  it  at' the 'time.  He  admitlB  In  bis -teM- 
nuAiy'  tbat  be  tbeteaftet  acted  as'^tbe  iXr 
•iomey  fofther  guardian,  and  preiMredl  tfce 
fltial  account  of  the  latter,  lb  wbieb  tlie 
wards  were  charged  for  the  mWiJft^' paid- Uy 
the^tiardian  to  the  stirety  ctimpafny  ft>i^^O- 
ing  on  his  bond  as  gUardlan,  and  fia  wbi^, 
also,  tbe  guftrdibn  was  cbargM  ItitiereM:  on 
tbfr'money  of  tht  •^iMa  onlv  from  Deifetobe/r 
li,  1900,  and  At  the  ratd  cff '8  per  cent  per 
anriuln,  but  claims  that,  as '  respects'  the  in- 
'lereit  bis  dotig  s6  was  an  inadvertent 'sidA- 
tika  ■  ■■•  '••  ■'  '■'-  -"  "■  ■  •     -■    ■• 

■•'In  l^egaM'tdbis  gnAtdiansMp  a'tt6»ney, 
J'6hn'-Si.'SAiith' wa»  questioned,  ftnd  answer- 
ed,- fM  follbWa'  "Q.  Who 'was  yoiif  lawyer 
In  tlie  gaRrdtainsblp  mktfcerfe?'  A.  Waterman 
fbr'ftbofittf'ygbr  and  "14" 'half  or  two'yesitls-i- 
r  forgfef  atioiit  It—Sbt  Waterttab  acfW  as 
my  attortiey*  Q.  A'ax  Wftterilian,  of  'White 
SntpbfUr-Sprfb^?'  A.  "fes;  he  Usdd  to  assist 
me  about  cebrt  matters  and  get  tbe  eiccounts 
in  abd  aotepted.  'I  didn't"  know  anything 
about  tbe  business  myself.''  Badger  made 
out  some  '6tA  Of  it,  and  Watermab  icted 
later  on,  and  after  that -I  Sa'd'N:  B.'Smitb. 
He  was  fal?ly  conversant'  with  evepytbinfc 
and' I  knew  be  would  do  the  square  btt^aess 
by-  all  tbei  parties  conoerned,  and  90  I  got 
bim  after -tbat— after  Waterman.?  1    "► 

"And  tbiere  <1»  la  the  .  i«c«rd-  this  Mtcrr 
.from  John  M.  SUnith'tei 'Mr. ' Ramsey,  of  date 
iQctoberl5,1900:.'.«MattlBdiaei'Mont,  Oct.  X, 
1890  {1900]. .  €teo.  -£a  RaaiseSr,  Helena:  I 
have  sent  tio  tbe  Springs,' to  have  'N.  B. 
Smittt  flU  out  my  report  as  Gardien  of  Brotb- 
es  WUliam  be  is  toy  attorney  &  Heeps  My 
acounts  It  wQl  be  In  in  a.' few  days  as  filed 
in  caar.  Yonr.treuljr  j  m  SmUb.'  .'  ■ 
,  "The.  appellant  was  but  lO*  year&'old  when 
the  irtnck  was  sold,  i  aad'/.became  -IS  on  tbe 
27th  of  August,  190e.  On  tbe  5th  of  Novem- 
ber of  tlie  same  year,  ber  guaa!dlan>  iiaid 
her  ;tlie  .amount  shown  to  be  due  bar  by  his 
final  :account,  which  bad.  been  apprcrv«(l,<by 
tbe  probate  court...  •    ■  r .  '. ., 

"lU'  tbe.,det>o^tlo9,i0f  ,tbe  oemplaloajat, 
which  was  Introduced  on.  the- .trial  of  the 
cause,  she  was  asked,  Among  other'  tbings, 
what  inforniatiou  she.  bad  regarding  the  sale 
of.the>8topk,  when  ber  guardian  settled,  with 
ber  in  Novesmber,  1800,  to  which  inter,rojgato- 
ry  ^^e  answered;.  'I  knew,  that -the  sale  had 
bee^  made,  ofcounie;  .and  I  k/jew  that  Un- 
cle Jobn  bad  been  tbe.  p^icbaaer.  .Tiiat  la 
all  I  knew. ,  l  knew  notbl'ng  about  tbp  stock 
company  or  the  incorporation  of  the  com- 
pany. I  received  my  money,  and  that  was 
all  I  knew  about  it — wb^t  be  gare  me.'  -Be- 
ing asked  what  knov^ledge'  sb'e  bad!  at'ibat 
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'time  'regarding  the-  method;'  'validity,  and 
good.faitb  of  the  sale  of  the  stock,  sb^  an- 
'swered:  .'I  had  no  knowledge  of  its  method, 
Its  ralUkltr,  «r  of  it?  good  (attb.  end  knew 
.nothing  about  tbeiz  intentions.'  In  response 
to  the  interrogatory:  •'What  was  itold  you  by 
your  ifnele,  John  M.  Smith,  or  your  cousin, 
Napoleon  B.  SmitJa,  the  above-nameid.  defend- 
ant^, ^bont  your  affairs,  and  particularly 
.  abooA  the  sale  of  said  stock  T  She  answered : 
'Nothing  was  told  me  by  either  John  M. 
.  Smith,  or  Napoleon  B.  Smith,  concerning  the 
estate  In  aj;iy  way,  unless  I  asked  it  directly; 
and  I  never  talked  to  "Poly"  about  my  af- 
fairs very  much;  but  I  have  spoken  to  Uncle 
John.  He  always  avoided  m$,  or  would  talk 
in  an  indirect  way,  and'  I  knew  no  more 
when  I  finished  than  when  I  begun.  He 
didn't  seem  to  care  abo>ut  discussing  It  very 
nxoch;  be  didn't  want  .me  to  think  much 
about  it  I  once  asked  him  about  the  dif- 
ference between  bis  estate  and  ours,  and 
why  he  had  more  than  we  had,  and  he  said: 
.."Papa  owed  large  sums  of  money  when  he 
died,  and  they  bad  to  be  paid  off."  I  also 
spoke  about  the  3  per  cent,  which  was  paid 
us  on  our  money,  apd  asked  him  why  he 
didn't  give  us  more.  He  said,  "It  was  all 
he  could  afford."  "Poiy  never  told  me  any- 
thing at  all,  except  what  we  bad,  and,  in 
fact,  intimating  that  we  ought  to  be  thank- 
fnl  for  what  we  got.' 

"Both  John  M.  Smith  and  N.  B.  Smith 
irere  questioned  in  respect  to  conversations 
.they  had  with  the  complainant.  John  M. 
Statth  gave  this  testimony:  'Q.  Do  you  re 
meQber  when  the  complainant  in  this  suit 
came  out  to  the  ranch  at  the  time  of  the  set 
itleiaent?  A.  I  don't. remember  the  date,  but 
It  was  in  August,  I  think.  Q;  Of  what  year? 
A.  "Ehe  27th  of  Angnst  Q.  Of  what  year,  I 
isaid.  A.  1906.  Q.  About  bow  long  was  she 
there?  A.  Well,  she  wasn't  there  long.  I 
-can't  remember;  but  it  wasn't  but  a  few 
days.  Q.  Wh^t  occurred  In  her  matters  while 
j she  was  there?  A.  N.  B.  Smith,  I  think,  was 
down  there,  and  was  talking  about  her  loaning 
imdaey.  There  was  a  party  wanted  to  borrow 
the  money.  Q.  Wv  there  any  settlem^it 
made  with  her?  Ai  The  settlentent  wasn't 
'made  at  the  ranch.    Q.  'Where  was  it  made? 

A.  At  White  Sulphur  Springs.  Q.  Was  it 
Biafle  that  year?  A.  Yes,  sir.  I  wasn't  pres- 
ent at  the  settlement  N.  B.  Smith  done  the 
emtire  business,  he  and  the  court, 'as  I  recol- 
lect It.    Q.  Do  yon  recall  any  talk,  when  N. 

B.  Smith  was  down  at  the  ra'nch  and  the 
complainant'  was  do'wn  at  the  ranch,  about 
hei^  affairs?  A.  I  cannot  recall  Just  what  it 
was;  no.  They  had  some  talk,  but  1  cannot 
—  Q.  Where  did  they  have  It?  A.  In  the 
office.  Q.  Who  was  present?  A.  I  don't 
know  as  I  could  say  exactly  who  was  pres- 
ent Q.'  '\^as  the  complalhant  present?  A. 
The  cotnplainant  was  present.  Q.Was'N. 
B.  Smith  pr^ent?  A.  N.  6.  Smith  and  my- 
■elt     Q.  Wer^  yoa   present?     A.  Yes,   sir; 


and  I  think  Hr.  Flatt  and  I  think  prohaUr 
my  wife  was.  I  don't  know  whether  she  was 
or  not  I  know  at  the  time  she  was  there  it 
was  talked  over;  but  I  can't  recall  the  con- 
versation. Q.  What  was  talked  over — ^wbat 
was  it  about  generally?  A.  It  was  talked 
about  what  was  best  for  faer  to  do  with  the 
money,  as  near  as  I  can  remember.  Q.  Was 
there  any  talk  about  the  matter  of  your  pur- 
chase of  the  stock  of  the  company?  A.  I 
don't  remember  that  that  was  talked  over, 
but  it  might  have  bete;  I  don't  rememb^. 
Q.  Was  there  any  explanattoni  given  h&e  of 
her  matters,  and  how  the  resuUs  and 
amounts  doe  her  were  arrived  at?  A.  I 
think  that  N.  B.  Smith  gave  her  fuU  inform 
mation  In  regard  to  It  I  think  so,  as  near 
as  I  remember;  but  I  cannot  recall  what  It 
was.' 

"N.  B.  Smith  'was- also  questioned  In  re- 
spect to  the  same  matter,  and  also  in  respect 
to  a  visit  of  the  complainant  to  Montana  in 
1904,  when  she  was  about  16  years  old,  as 
follows:  'Q.  Do  you  recall  when  the  plaintlS 
came  out  to  Helena  in  1904?  A.  Yes,  sir;  X 
recall  when  she  came  out  here.  Q.  Where 
did  she  stop,  if  she  stayed  at  all,  in  'White 
Sulphur  Springs?  A.  Well,  she  stopped  witb 
us  a  few  days.  Q.  At  your  home?  A.  Yes, 
sir;  at  our  home.  Q.  With  yourself  and 
wife?  A.  With  myself  and  wife.  Q.  And 
during  that  time,  was  ady  explanation  given 
to  her  of  these  matters  about  which  you  have 
been  testifying?  A.  Yes,  sir.  Q.  What  was 
done  in  that  regard,  you  may  tell.  A.  X 
showed  her  the  final  account  of  myself  as 
trustee  or  executor,  as  in  my  letter  I  Invited 
her  to  come  out  here;  that  was  in  1903.  I 
also  showed  her  the  annual  account  I  said 
I  would  be  glad  to  explain  the  affairs  of  the 
estate  to  her;  that  I  was  fixing  up  the  an- 
nual account  as  guardian,  and  she  was  there 
at'  the  time;  and  when  I  was  at  the  court- 
house I  got  the  final'  account  and  the  annual 
account  as  executor  and  showed  them  to  her. 
Q.  Where  were  you  ■when  you  showed  them  to 
her?  A.  I  was  therfe  in  my  office,  at  the  lit- 
tle room  at  the  north;  there  Is  two  rooms 
to  the  office.  Q.  You  said  as  you  had  invited 
her  In  your  letter?  A.  Yes,  sir;  in  my  letter 
I  had  tavited  her.  Q.  What  letter  did  yo'U 
refer  to,  the  one  of  August  13,  1903,  that  is 
In  evidence  here?  A.  August  13,  1903.  Q. 
In  connection  with  the  explanation  of  the 
papers  In  question,  did  you  tiay  anything  to 
her  about  it  or  what  did  you  say?  A.  Oh, 
I  explained  to  her  about  the  sale  of  the  prop- 
erty. Q.  As  you  have —  Witness  (qontlnn- 
ing):  I  explained  to  her  about  the  sale  of 
the  property  and  the  items  of  the  account 
Q.  Did  you  tell  her  the  facts  about  these 
matters  as  you  have  told  them  here?  A.  I 
related  the  facts  to  her  about  the  sale  and 
why. I  sold  the  property.  Q.  Well,  did  you 
give  her  information  the  same  as  you  now 
tell  the  matter,  or  definitely?  A.  Well,  the 
same  information.    Probablj[  I  didn't  go  into 
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It  qalte  as  folly;  bat  I  explained  generallr 
the  nature  of  tbe  tran8a<itk>n  and  wby  I  sold 
It,  and  what  I  got  for  It,  and  isbowed  her. tbe 
accounts.  Q.  Do  you  remember.  In  1906, 
"When  tbe  complainant  came  out  to  Montana? 
A.  Yes,  sir.  Q.  Did  you  see  ber  at  that  time? 
A.  Tee,  sir.  Q.  Where?  A.  I  saw  her  down 
at  the  ranch  of  Snltb  Bros.  Sheep  Cotnpany. 
Q.  What  was  she  doing  down  there?  A  She 
had,  I  think,  come  back  from  Germany,  if  I 
remember  correctly,  and  was  going  back.  Q. 
Well,  that  states  where  she  came  from  and 
where  she  was  going  to;  but  I  asked  yon  if 
you  knew  what  she  was  doing  down  there  on 
the  ranch — what  she  was  there  for.  A.  Well, 
she  was  tbere  looking  after  her  estate.  I 
don't  runember  whether  tbe  final  account  bad 
been  put  in  or  not;  but  we  discussed  the 
matt^  tbere  in  our  presence  there  in  the  of- 
flcei.  Q.  In  tbe  office?  Where  do  you  mean? 
A.  Tbe  office  of  Smith  Bros.  Sheep  Company. 
Q,  Who  discussed  it?  A.  Well,  I  discussed  it 
with  ber  and  Uncle  Jolm.  Q.  Who  was  praft- 
taxtl  A.  Mr.  Flatt  was  present.  Q.  And  you 
discussed  what  matter?  A.  Ob,  about  the 
sale  of  the  property,  and  how  it  bad  been 
bandied,  and  how  we  bad  tried  to  manage 
the  property  for  her.' 

"In  the  same  connection,  a  letter  written 
by  N.  B.  Smith  to  the  complainant's  younger 
aister  on  the  7th  of  April,  1905,  is  pertinent: 
'N.  B.  Smith,  C!ounty  Attorney,  Meagher 
County.  White  Sulphur  Springs,  Montana, 
April  7,  1905.  Dear  Anna:  Your  favor  of 
the  4tb  Inst  came  to  hand.  Will  say  pre- 
sume you  have  my  letter  inclosing  tbe  $500. 
Yes,  you  will  get  your  money  in  June.  You 
need  be  at  no  expense  about  attorney's  fees. 
I  would  like  to  have  you  come,  out  and  be 
bare  when  the  estate  is  settled.  You  can  go 
o;rer  all  the  accounts  with  me  and  see  where 
the  money  has  gone.  I  have  taken  receipts 
for  everytbing  and  have  paid  out  all  money 
by  cheeks.  I  want  you  to  know  everything 
and  th^  I  will  feel  that  I  bave  done  my  du- 
ty.    *    *    •    Y«ur  cousin,  N.  B.  Smith.'" 

John  M.  Smith,  as  guardian,  settled  bis 
final  account  with  the  plaintiff  on  the  same 
basis  employed  in  settlement  with  Nellie 
Mae  Moore,  to .  wit,  3  per  cent  Interest  on 
tbe  principal  sum  held  by  him  from  Decem- 
ber 11,  1900.  The  net  amount  received  by 
the  plaintiff  was  $23,954.01.  The  initial 
amount  accounted  for  was  one-third  of  $82,- 
170.20,  or  $27,390.00.  The  complaint  charges 
that  the  sale  was  "illegal,  fraudulent  and 
collusive,"  and  that  "Napoleon  B.  Smith  and 
John.M>  Smith  colluded  and  confederated  to 
secure  the  said  property  to  tbe  said  John 
H,  Smith,  and  to  sell  tbe  same  to  -  him  at 
much  less  than  its  real  value."  /The  claim 
that  the  property  was  sold  at  less  than  its 
then  present  value  was  virtually  abandoned 
by  the  appellant  in  this  court,  and.  Indeed, 
such  a  contention  cannot  be  justified  in  tbe 
evidence.  The  United  States  Circuit  Court 
of  Appeals  decided  that  "tbe  sale  .  of  the 


stack  of  the^eatate  of  the.  deceases  Wm.  A> 
Smith  and  the  subsequent  misappropriation 
of  the  money  of  tbe  minors  by  their  guard- 
ian were  paxta  and  parcels  of  a  scheme  en- 
tered into  by  and  between  N.  B.  and  John 
M.  Smith,  which  was  a  fraud  upon  the 
minors  and  the  probate  [district]  court" 
Judge  Hunt,  who  tried  the  Moore  case  in  the 
federal  District  Court,  and  Judge  Stewart, 
who  heard,  this  case  in  tbe  Meagher  county 
district  court,  were  of  the  opposite  opinion ; 
that  is  to  say,  in  their  Judgment  there  was 
no  fraud,  collusion,  or  conspiracy,  and  tbe 
sale  was  in  all  respects  legal,  regular,  and 
free  from  fraud. 

Tbe  additional  testimony  given  by  plaintiff 
in  the  state  court  was,  in  part,  as  follows: 
"I  became  21  in  1906;  bad  attended  school 
in  Missoula,  at  Shattuck  Military  School, 
and  at  Notre  Dante;  had  bad  no  buaineas 
experience.  The  settlement  between  myself 
and  my  uncle  was  transacted  by  myself,  I&. 
B.  Smith,  and  Mr.  Flatt  Mr.  Flatt  gave  me 
a  check  at  tbe  ranch  for  a  part  of  tbe  mon- 
ey, and  I  think  N.  B.  Smith  gave  me  part 
of  it  I  saw  the  expense  account  and  what 
the  money  was  supposed  to  have  been  spent 
for.  I  did  not  question  it  furtbw  than  this; 
That  I  asked  what  certain  accounts  were  for, 
and  any  account  that  I  happened  to  pick  out 
and  see  I  would  ask  what  it  was.  Q.  Now, 
Mr.  Smith,  what  if  anything,  did  you  know 
at  that  time  in  relation  to  the  circumstanoes 
and  conditions  under  which  your  uncle,  John 
M.  Smith,  became  the  apparent  owner  of  the 
stock  that  had  formerly  been  owned  by  your 
father  in  the  Smith  Bros.  Sheep  Company? 
A.  Nothing  at  all;  but  one  thing  1  asked 
my  Uncle  John  while  on  the  ranch — I  asked 
him  why  It  was  that  our  property  was  sold, 
and  he  said  tbat  he  did  not  feel  that  he 
wanted  us  children  to  take  a  chance,  so  be 
bought  the  property.  I  knew  nothing  of  tbe 
fact  that  tbe  money  tbat  was  turned  over 
to  bl(u  he  used  to  pay  off  his  notes  at  tbe 
bank ;  knew  nothing  of  his  purpose  to  bave 
himself  appointed  guardia.0,  so  that  be  might 
utilize  the,  money  to  pay  off  the  notes.  I 
knew  nothing  of  the  affidavit  presented  to 
tbe  court  tbat  the  purpose  was  to  sell  the 
stock  pf  John  M.  Smith  in  conjunction  with 
the  stock  of  the  estate,  in  order  tbat  the 
best  price  might  be  realised  for  it  or  titiat 
John  M.  Smith  bad  gotten  $13,000  in  two 
years  after  fathei;'s  death,  while  the  execu- 
tor of  father's  estate  only  procured,  about 
$800.  Mr.  N..B.  Smith  told  Mrs.  B^ynolds, 
and  she  told  me,  that  father's  stock  bad 
been  sold  to  my  uncle."  The  inventory  value 
of  the  stock  in  tbe  Smith  Bros.  Sheep  Com- 
pany belonging  to  the  estate  of  Wm.  A. 
Smith,  deceased,  was  $61,475. 

We  approach  tbe  final  determination  of 
tbe  ^se  with  the  greatest  respect  for  tbe 
decision  of  the  learned  Judges  of  the  Circuit 
Court  of  .Appeals..  Nevertheless  it  Is  our 
duty  to  decide  it  In  conformity   with  the 
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dictates  of  our  6wn  conadeBceB.  In  80  do- 
ing we  first  consider  the  situations  and  cbar- 
acters  of  the  persons  accused  of  having 
formed  a  conspiracy  to  defraud  the  plain- 
tlft ;  for,  unless  such  conspiracy  existed,  the 
conduct  of  the  parties  subsequent  to  the  sale 
becomes  altogether  immaterial.  The  prin- 
cipal actor  in  the  alleged  plot  Is  John  M. 
Smith,  a  man  64  years  of  age,  of  compara- 
tive wealth,  in  poor  health,  who,  whatever 
motive  may  have  actuated  his  later  conduct, 
appears  beyond  a  doubt  to  have  been  sin- 
cerely desirous  of  disposing  of  his  Interests 
in  the  sheep  business  and  retiring  from  ac- 
tive participation  in  Industrial  pursuits,  at 
the  beginning  of  the  negotiations  for  the 
sale  of  the  corporate  assets.  This  man,  who 
is  now  accused  of  so  unn&tural  a  purpose  to 
overreach  and  defraud  his  brother's  orphan 
children,  bad  been  intimately  associated  with 
taat  brother  for  many  years  prior  to  his 
death.  Tb^  lived  in  a  sparsely  settled 
community.  John,  at  least,  was  illiterate. 
But  by  their  personal  efforts  and  attention 
to  business  they  bad  succeeded  in  accnmu- 
lating  a  considerable  fortune.  John,  on  ac- 
count of  the  exposure  incident  to  the  con- 
duct and  management  of  a  large  sheep 
ranch,  had  contracted  a  disease  which  neces- 
sitated his  8i)endlng  the  winters  In  Califor- 
nia. He  died  pending  ^his  litigation.  It  Is 
not  unnatural  to  assume,  from  a  contempla- 
tion of  his  life  and  Its  environments,  that  be 
was  provincial  In  his  habits  and  Ideas;  that 
this  spirit  of  thrift  and  a  desire  to  save 
characterized  his  conduct  and  dictated  his 
actions  generally.  This  is  constantly  to  be 
borne  in  mind  in  passing  judgment  upon  the 
facts  in  the  case  and  the  aucceeslve  steps 
taken  looking  to  a  disposition  of  the  prop- 
erty of  the  parties.  It  is  not  unreasonable 
to  assume,  from  their  relationship  and  asso- 
ciation, that  some  considerable  degree  of  af- 
fection existed  between  the  brothers.  John 
was  present  at  the  death  of  William,  and 
the  tatter's  last  words  were  a  request  that 
John  Would  look  after  the  interests  of  his 
children.  The  promise  was  given,  and  John 
testified  that  it  had  been  faithfully  kept  It 
is  impossible  to  read  the  correspondence  of 
this  uneducated  man  with  his  nephew,  N.  B. 
Smith,  and  thereafter  entertain  a  doubt  that, 
in  ttie  beginning  at  least,  he  entertained  a 
sincere  regard  for  the  plaintiff  and  his  sis- 
ters, was  actuated  by  the  highest  motives  of 
solicitude  for  their  welfare  and  a  desire  to 
protect  and  conserve  their  Inheritance,  Al- 
though he  held  a  controlling  interest  In  the 
stock  of  the  corporation,  he  was  reluctant  to 
sell  his  portion  alone,  for  fear  the  minority 
interests  of  the  children  would  suffer  if 
strangers  acquired  his  stock;  and  in  giving 
an  option  to  McNaught  he  stipulated  that 
It  should  be  subject  to  the  approval  of  the 
executor  of  his  brother's  estate. 

It  must  not  be  forgotten,  either,  that  the 
corporation  was  a  sort  of  family  affair ;  and 


the  record  tends  to  dhOw  tlut  no  perticolar 
surprise  was  caused  by  the  fact  that  Joliik 
M.  Smith  was  In  the  bablt  of  drawing  from 
its  funds  such  moneys  as  he  luid.  occasion  to 
require.  The  books  of  the  concern  were 
kept  in  a  very  informal  and  careiees  man- 
ner. In  all  probability  tHe  brothers  had 
that  trust  and  confidenoo--  tn  each  other 
which  was  engmdered  and  jasttfied  ambng 
those  whose  sturdy  characteaaand  IntegrUy 
of  purpose  alone  made  it' possible  for  the 
early  settlers  to  go  into '  the  remote  regions 
of  the  state  and.  by  hard  labor  and  mutual 
d^endence,  tmild  homes  for  themselves  and 
develop  the  natural  resources  of  the  country. 
'  The  other  alleged  conspirator  Is  Napoleon 
B.  Smith,  now  and  fbr  man^  years  a  member' 
of  the  bar  of  this  court  in  good  stasdlng; 
a  man  of  family,  whose  character  tot  truth, 
honesty,  and  integrity  generally  Is  unlm- 
peacfaed,  so  far  as  the  record  discloses. 

The  prop^ty  In  controversy  consisted  of 
stoc^  in  the  Smith  Bros.  Sheep  Company,  of 
the  appraised  value  of  |61,475,  wbicb  Judge 
Armstrong,  presiding  In  the  district  court  of 
Meagher  connty  at  the  time,  authorized  tbe 
executor  to  sell  for  $75,000  at  private  sale, 
and  which  actually  sold  for  $8S,000.  Several; 
bona  fide  efforts  had  been  made  to  effect  a 
sale  of  the  whole  plant,  without  mccess. 
Touching  the  value  of  the  stock  held  by  the 
executor,  he  testified  that  be  figured  $75,000 
was  what  it  was  worth;  that  he  had  oonn- 
seled  with  Mr.  Anderson,  Dr.  Barberry,  Per- 
ry Moore,  and  lien  Lewis,  represmitatlve 
sheepmen  of  the  county,  and  they  advised 
him  to  sell  If  he  could  get  a  fair  prlcet 
which,  in  their  Judgment,  would  be  9180,000 
to  $160,000  for  the  whole  property. 

Regarding  the  methods  pursued  In  the  pro- 
bate proceedings  growtng  out  of  the  admin- 
istration and  guardtanshlp  matters  shown 
by  the  records,  it  is  will  to  note  that  White 
Sulphur  Springs,  the  county  seat  of  Meagher 
county,  was  at  that  time  a  village  of  abont 
450  Inhabitants,  situated  many  miles  from  a 
railroad.  Court  was  held  four  times  a  year, 
and  It  is  Well  known  to  the  profession  that 
probate  matters  were  sometimes  loosely  con- 
ducted In  those  remote  country  districts; 
and  the  people  generally  regarded  the  dis- 
trict judge  as  a  repository  for  all  their 
troubles  growing  out  of  the  admlnlsh«tion 
of  estates,  and  did  not  hesitate  to  seek  his 
counsel  and  advice  wherever  they  could  en- 
counter him,  and  in  the  most  Informal  man- 
ner. 

Coming,  now,  to  the  correspondence  vrbich 
is  claimed  to  disclose  the  conspiracy:  As 
was  well  said  by  Judge  Ross,  who  prepared 
the  opinion  of  the  Circuit  Court  of  Ap- 
I>eals:  "A  sale  by  John  M.  Smith  of  his 
majority  of  the  stock  to  a  stranger  might 
have  worked  to  the  injury  of  the  minority 
Interest  of  the  children  of  the  deceased  Wil- 
liam A.  Smith,  so  that  both  John  M.  Smith 
and  the  executor  became  desirous  that  both 
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hiferests  8li6uld  be  sold  together."  The  ex- 
ec^to^  thi^rtfore,  indorsed  upon  the  option  to 
M</Naught  'an  agreement  to  Immediately 
make  application  to  the  district  court  to 
sell  the  interest  of  the  estate  In  the  property 
at  the  rate  therein  named,  in  case  a  buyer 
could  be  found.  At  that  time,  however,  as 
Is  also  noted  in  the  opinion  of  the  Court  of 
Appeals,  the  evidence  shows  that  the  ex- 
ecutor regarded  the  estimate  of  John  M. 
Smith  as  to  the  value  of  the  property  as  too 
high,  as  did  others.  Under  date  of  Decem- 
ber 14,  1897,  John  M.  Smith  Informed  the 
executor,  by  letter  (we  shall  not  attempt  to 
reproduce  his  spelling),  that  he  Wanted  to 
sell  out,  "so  as  td'go  some' place  that  I  can 
be  with  my  family  and  can  «end  Stanley 
[his'  sen}  to  school  as  long  as  I  hold  it  I 
can't  be  satisfied  away  from  It  and  I  don't 
Want  tb  Bell  out  and  leave  the  children's  In- 
terest in  it.  I  think  the  coming  year  will 
hk  the  time  to  let  go  of  the  entire  plant  you 
can  at  the  bext  term  get' a  permit  to  sell 
Wills  lntet<est  at  any  tldie  that  we  can  get 
a  fair  value  for  it."  He  also  declared  that 
If  he  were  young  he 'would  not  care  to  sell, 
^e  executor  thereupon,  on  January  24,  1898, 
obtained  from  the  district  court  an  order  to 
srfl  the  property  for  |75,000,  which  was 
$18;S28  more  than  its  appraised  valuation. 
There  is  no  indication  in  this  transaction 
tl>at  the  executor  had  any  notion  of  selling 
the  property  for  less  than  It  was  worth,  or. 
Indeed,  that'  he  Intended  to  sell  It  to  John 
M.  Smith.  On  March  19,  1898,  John  M. 
Smith  adked  the  executor  to  name  the  least 
price  te  would  accept  for  the  children's  stodc, 
saying  he  understood  the  latter  had  authori- 
ty ^0  sell  for'ITS.OOO,  but  that  he  thought 
they  could  do  better  than  that  and  get  them 
180,000  or  $85,000  clear.  Bearing  in  mind 
that  John  M.  Smith  held  his  stock  at  a 
higher  Vfiluatlon  than  did  the  executor  that 
of  the  children,  it  'is  not  unreasonable  to 
conclude  t^at  he  acted'  in  good  talth  in 
naming  a  minimum  price,  so  that  the  former 
might  have  a  "marghi  to  work  on."  On 
March  25;  18981  the  executor  expressed  a 
reluctance  to  "see  a  sale  go  by,"  and  indicat- 
ed a  willingness  'to  take  $85,000  for  the  in- 
terest of  the  esttita  He  said:  "I  want  to  do 
what  Is  fair  by  'the  estate  and  also  by  you. 
1  Want  to  see  a  sale  go  through  In  some 
shape,  but  at  the  same  time  I  want  to  do 
the  best  I  can  for  the  estate."  It  does  not 
seem  possible  that  these  men  would  take  the 
trouble  to  express  such  sentiments  in  private 
correspondence  If  they  were  engaged  in  a 
conspiracy  to  defraud  their  minor  relatives. 
On  July  2,  1898,  John  M.  Smith  very  frank- 
ly told  the  executor  that  their  judgments  dif- 
fered as  to  the  value  of  the  property,  and 
th&t.  b^  would  not  be  satisfied  with  the  same 
amount  received  by  the  estate.  He  then 
attempted  to  induce  the  executor  to  take  less 
than  $85,000.    In  our  opinion  these  negotia- 


tions disclosie  no  A>n<!ert  at  action  or  meet'- 
Ing  of  minds  between  these  two  men. 

On  December  SO,  1808,  Henry  Nelll  made 
a  cash  offer  of  180,000  for  the  stock  of  the 
estate.  On  the  next  day  the  executor  Infonn- 
ed  bis  uncle,  by  letter,  of  this  olfer.  In  the 
course  of  the  letter  he  said:  "I  am  very 
anxious  to  do  something  with  the  property 
as  I  feel  that  the  estate  is  going  to  lose 
money  by  holding  It.  If  you  will  make  me 
a  cash  offer  of  $85,000  yon  can  have  the 
property.  I  told  Nelll  I  would  not  make 
such  an  offer.  McNaught  writes  me  that  yon 
owe  the  company  |13,839.8S.  *  •  •  If 
you  do  not  take  the  stock  it  would  be  yonr 
duty  to  put  your  note  into  the  company  for 
the  amount  •  •  •  Under  our  law  the 
only  way  money  can  be  dtawn  out  of  a  com- 
pany by  a  stockholder  is  by  declaring  so 
much  dividend  on  each  share  of  stock.  I  do 
not  make  the  suggestion  to  hurt  your  feel- 
ings, but  you  know  yourself  that  such  large 
transaction  should  not  be  carried  on  in  such 
a  loose  way."  It  is  suggested  by  the  appel- 
lant that  the  expresrion,  "I  told  Nelll  I 
would  not  make  sacb  an  offer,"'  discloses 
some  secret  understanding  between  the  neph- 
ew and  uncle  at  this  time.  We  do  not  know 
exactly  what  was  Intended  by  N.  B.  Smith, 
but  it  is  fair  to  presume  that  If  he  got  hia 
price — ^what  he  thought  the  property  of  the 
estate  was  actually  worth — he  would  natu- 
rally prefer  a  relative  to  a  stranger  as  a  pnt- 
chaser,  provided  the  former  wanted  to  buy. 
Or  It  may  be  that  the  only  meaning  of  the 
words  was  that  the  executor  told  Nelll  he 
would  not  give  him  an  option  on  the  estate's 
holdings.  If  Neill  had  offered  more  than 
$86,000,  it  might  be  contended  that  the  exec- 
utor was  wlIUng:to  sell  to  his  uncle  at  a 
lesser  price ;  but  there  is  not  any  testimony 
to  justify  such  a  ooneiaslon.  It  will  foe  ob- 
served, also,  that  in  the  letter  the  executor 
respectfully,  bat  firmly,  called  upon  his  uncle 
to  pay  his  ludebtedness  to  the  company, 
whidi  is  altogether  at  variance  with  the  idea 
that  they  were  conspiring  to  defraud  the 
children.  Note,  also,  that  at  this  time  John 
M.  Smith  was  endeavoring  to  obtain  an  op- 
tion, so  that  he  might  dispose  of  the  whole 
property  to  some  third  person,  and  also  that 
the  price  of  $85,000  had  been  fixed  many 
months  prior  to  the  offer  of  Nelll. 

What  relation  did  John  M.  Smith  and  Na- 
poleon B.  Smith  bear  to  the  Union  Bank  & 
Trust  Company  and  Mr.  Ramsey,  Its  presi- 
dent, at  this  time?  Substantially  none,  so 
fbr  as  the  record  shows,  save  that  John  M. 
Smith  was  very  friendly  with  Henry  Klein, 
the  vice  president  of  the  bank.  The  first  ac- 
count opened  with  the  bank  was  on  April  11, 
1898,  by  the  Smith  Bros.  Sheep  Company  de- 
posltUig  $2,000.  John  M.  Smith's  account 
was  opened  April  27,  1899,  by  a  deposit  of 
$75,000.  Tet  on  January  14,  1699,  we  find 
John  M.  Smith  openly  and  frankly  lofonu- 
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Ing  Mr.  Ramsey  in  a  letter  that  be  was  about 
to  buy  the  estate's  interest  In  the  stock  of 
the  sheep  company,  and  asking  if  the  bank 
would  loan  $90,000  on  the  entire  stock.  This 
letter  also  indicates  that  at  that  time  he  had 
a  mind  to  sell  the  entire  property  at  the  first 
opportunity,  and  thought  he  could  make  a 
sale  in  four  or  five  months.  On  January  16, 
1898,  John  M.  Smith  v^rote  to  the  executor, 
saying  that  he  had  wired  an  acceptance  of 
his  offer  to  take  $85,000  for  the  stock  belong- 
ing to  the  estate,  stating,  also:  "If  Miles 
makes  a  raise  I  will  pay  you  the  $90,000 
that  you  ask  you  of  course  would  put  it  to 
gOTernment  bonds  if  you  had  it  now  to  make 
things  safe  and  you  be  absolutely  safe  I  wiU 
give  you  all  of  the  sheep  company  stock  to 
bold  as  security  and  I  will  pay  the  same  in- 
terest that  yon  would  get  on  government 
bonds  and  pay  you  3  times  per  year  until  I 
can  sell  out  to  advantage  then  you  will  be 
safe  and  if  any  one  is  loser  it  will  be  me 
and  I  am  willing  to  take  the  chances  there 
never  will  be  a  time  but  what  the  whole 
bustoess  will  l>e  the  best  of  security  for  that 
amount  but  I  don't  intend  to  hold  it  very 
long  at  any  time  that  I  can  make  a  good 
sale  I  WiU  pay  off  your  $86,000.  I  think  this 
the  best  way  for  us  to  close  up  business  you 
can  get  up  the  impers  so  you  are  safe  and  at 
the  same  time  give  me  a  chance  to  handle 
myself  to  advantage  if  Miles  fails  if  you  did 
have  to  pay  taxes  I  will  agree  to  pay  it  for 
you  so  it  will  leave  it  Just  the  same  as  gov- 
ernment bonds  I  could  borrow  the  money  of 
the  bank  at  Helena  by  giving  the  same  se- 
curity but  I  would  sooner  deal  with  you  and 
you  are  Just  as  safe  as  though  you  had  gov- 
ernment bonds."  To  this  letter  N.  B.  Smith 
replied  on  January  16th:  "I  want  ■  dear 
understanding  with  you,  so  that  there  may 
be  no  hereafter  in  the  matter.  It  is  under- 
stood that  I  am  to  get  $85,000  for  the  stock 
and  the  estate  is  to  have  that  and  not  owe 
the  company  anything.  •  •  •  You  had 
better  pay  a  portion  down."  On  January  22d 
John  M.  Smith  Inquired,  by  letter,  how  much 
the  executor  wanted  him  to  pay  down,  and 
what  Interest  he  would  want  on  the  balance. 
He  also  said  that,  in  his  Judgment,  it  would 
not  take  longer  than  May  1st  to  make  "some 
turn  so  I  will  get  the  balance  for  you."  On 
January  21st  Jotin'  M.  Smith  was  informed 
by  Mr.  Ramsey  that  he  could  borrow  $90,- 
000  at  9  per  cent,  interest  On  January  24th 
the  executor  wrote  to  bis  uncle  In  part  as 
follows :  "I  cannot  sell  the  way  you  indicat- 
ed. The  only  way  I  can  sell  is  for  cash 
down.  If  you  are  appointed  guardian  of  the 
children  then  I  could  turn  the  money  over  to 
you.  As  I  told  yon  all  the  time  I  have  no 
right  to  sell  on  credit."  But  on  January 
20th  the  executor  wrote  the  so-called  "lost 
letter,"  which  is  thought  by  the  appellant  to 
have  mapped  out  a  fraudulent  scheme  to  de- 
fraud him  and  his  sisters.'  It  really  makes 


very  little  difference  who  first  proposed  the 
plan.  There  does  not  appear  to  have  been 
anything  secret  about  it  John  M.  Smith 
sent  the  "lost"  letter  to  Ramsey,  who  read 
and  returned  it  On  January  27th  John  M. 
Smith  wrote  to  the  executor:  "I  tlilnk  your 
plan  good.  I  wiU  take  steps  to  get  the  ten 
thousand  down  payment  and  we  wiU  pro- 
ceed to  business  at  once.  I  will  write  to  the 
bank  and  arrange  for  the  money  if  you  have 
me  appointed  guardian  for  the  children  as 
soon  as  I  sell  out  I  want  to  invest  in  gov- 
ernment twnds  all  their  money  and  also  my 
own  as  I  don't  Intend  to  try  to  do  any  busi- 
ness after  I  sell  out  and  I  fully  totend  to  let 
go  this  siving  I  think  your  suggestion  a  good 
one  I  think  I  should  have  the  children  come 
out  here  the  schools  is  first  class  and  the 
climate  is  good  also  good  society." 

[1]  It'  would  serve  no  useful  purvose  to 
again  quote  any  substantial  portion  of  the 
correspondence.  It  is  very  clear  to  us  (1) 
that  neither  John  M.  Smith  nor  Napoleon 
B.  Smith  ever  had  any  intention  or  design 
to  defraud  the  children,  or  to  gain  any  ad- 
vantage over  them.  Indeed,  to  our  opinion, 
all  of  their  correspondence  and  actions  todl- 
cate  a  most  praiseworthy  solicitude  for 
their  material  welfare.  (2)  The  property  was 
sold  for  its  full  market  value,  and  the  diil- 
dren  suffered  no  detriment  whatsoever  on 
account  of  the  sale.  We  believe  that  tiotb 
John  M.  Smith  and  Napoleon  B.  Smith  acted 
with  the  utmost  good  faith  to  the  premises; 
that  they  exercised  sound  Judgment  as  to 
the  affairs  of  the  children,  and  constantly 
had  to  mtod  the  fact  that  they  were  dealing 
with  a  trust  estate,  and  ought  not  to  Jeopar- 
dize it  by  taktog  any  chances  of  its  being 
diminished  or  lost  while  to  their  care.  With 
this  to  mind,  It  naturally  occurred  to  them 
that  an  tovestment  in  government  bonds 
was,  perhaps,  the  safest  that  could  l>e  made. 
At  least,  they  appear  to  have  had  such  an 
ultimate  tovestment  constantly  to  mtod.  &) 
We  think  it  equally  clear  that  neither  of  these 
parties,  at  any  time  pending  negotiations 
for  the  sale,  or  at  the  time  of  the  sale,  had 
any  idea  that  John  M.  Smith  should  buy  the 
property  as  a  speculation,  or  as  a  permanent 
tovestment.  We  cannot  read  their  corre- 
spondence or  contemplate  their  actions  and 
hold  the  opinion  that  either  of  them  ever 
entertatoed  any  other  notion  than  that  John 
M.  Smith,  after  becoming  sole  owner,  should 
dispose  of  the  entire  plant  at  the  earliest 
opportunity,  and,  if  possible,  withto  a  very 
few  months  after  the  sala  We  thtok  the 
correspondence  shows,  also,  that  they  were 
dealtog  with  each  other  at  arm's  length; 
and  we  find  no  evidence  that  N.  B.  Smith 
was  dominated  by  his  uncle,  or  tofluenced  by 
him  to  do  any  act  inimical  to  the  interests 
of  the  children.  It  is  very  easy  to  select  a 
fragment  of  one  letter  here,  and  another 
there,  and  by  patching  tliem  together  draw 
a  partisan"  conclusion,    altogether    variant 
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from  the  Intentions  and  senttments  of  tb« 
writers.  We  do  not  think  that  any  of  the 
main  deductions  of  fact  drawn  by  the  ap- 
pellant are  Justified  in  the  evidence.  We  are 
also  of  opinion  that  John  M.  Smith's  frank 
and  repeated  assertion  that,  In  his  judgment, 
the  property  was  of  greater  value  than  that 
at  which  the  executor  estimated  it  in  itself 
shows  good  faith  on  his  part  (4)  Neither 
have  we  any  doubt  that  John  M.'  Smith  was 
honestly  of  the  opinion  that,  considering  tlie 
large  undertaking  he  would  be  required  to 
give,  and  which  he  eventually  did  give,  for 
the  faithful  i)erforniance  of  his  duties  as 
guardian,  together  with  his  individual  re- 
sponsibility, and  the  further  fact  that  the 
entire  property  would  be  speedily  disposed  of 
and  the  proceeds  Invested  In  government 
bonds  it  was  a  perfectly  legitimate  transac- 
tion to  employ  the  guardianship  funds  tem- 
porarily to  take  up  the  Indebtedness  to  the 
Union  Bank  &  Trust  C!ompany,  and  thus 
avoid  the  payment  of  so  large  a  rate  of  in- 
terest as  9  per  cent,  per  annum  on  the  sum 
of  over  $80,000.  He  testified  that  be  thougbt 
he  bad  a  right  to  turn  in  the  certificates  in 
payment  of  his  notes,  because  he  had  given 
security;  that  he  understood  he  was  using 
money  that  was  turned  over  to  him  as  guard- 
Ian,  but  thought  he  bad  a  right  to  do  so,  as 
he  had  given  security,  because  "it  was  the 
same  as  though  it  was  in  my  possession." 
He  very  frankly  stated  tliat  he  might  have 
made  a  mistake,  but  that  he  did  not  do  so 
with  intent  to  defraud  any  one,  and  if  be 
had  wronged  anybody  he  was  willing  to 
make  It  right.  He  said  he  thought  it  was 
just  the  same  as  If  he  put  it  in  government 
bonds,  if  he  paid  the  Interest  We  cannot 
believe  that  this  old  man  was  engaged  in  a 
fraudulent  conspiracy  to  defrand  his  broth- 
er's orphan  children.  Moreover,  the  facts 
show  that  they  have  not  been  defrauded. 
Their  property  was  sold  to  the  only  purchas- 
er who  could  be  found  who  was  willing  to 
give  as  much  as  $85,000,  the  full  value 
therefor;  and  that  sum,  after  (".oducting  ex- 
penses of  administration,  has  been  fully  paid 
to  them. 

[2]  It  may  be  that  upon  settlement  of  the 
guardian's  accounts  he  should  have  been  re- 
quired to  pay  a  greater  rate  of  Interest  and 
for  a  longer  period  of  time,  than  was  actual- 
ly required  of  him,  but  that  question  is  not 
before  us;  and,  even  if  It  should  be  answered 
In  the  affirmative,  the  fact  cannot,  by  rela- 
tion, characterize  as  fraudulent  and  void 
prior  transactions,  which  were  In  themselves 
lionest  and  free  from  actual  fraud. 

[S]  But  it  is  contended  that  the  plan  adopt- 
ed by  John  M.  Smith  of  using  guardianship 
funds  to  take  up  his  personal  indebtedness 
to  the  bank  was  fraudulent  and  void  as  a 
matter  of  law.  In  this  conniection  it  may  be 
well  to  note  that  aside  from  the  question 
of  the  rate  of  Interest  that  should  have  been 
exacted  from  John  M.  Smith  as  guanllan, 


the  equities  of  tiie  case  are  all  with  the  re- 
spondents. The  appellant  Is  attempting,  in 
a  court  of  equity,  to  overturn  and  set  aside 
a  purchase  of  property  sold  in  good  faith, 
for  its  full  value,  every  dollar  of  which  has 
been  accounted  for,  because,  as  he  claims, 
his  guardian  used  his  money  for  a  short 
time,  in  order  to  effect  the  purchase.  In 
fact  this  consideration  is  of  no  moment 
whatsoever,  so  far  as  the  result  to  the  ap- 
pellant is  concerned.  Not  any  of  his  proper- 
ty was  embezzled  or  withheld.  All  of  it 
was  duly  and  regularly  accounted  for  when 
he  became  of  age,  and  turned  over  to  him. 
During  the  latter  years  of  bis  minority,  be 
took  no  chances  of  the  sheep  industry  being 
affected  by  adverse  legislation;  he  was  fully 
protected  from  loss.  If  John  M.  Smith  had 
continued  to  pay  interest  on  the  amounts 
t«nporariIy  borrowed  from  the  bank,  and 
had  allowed  the  guardianship  funds  to  lie 
idle,  or  if  be  had  sold  out  the  entire  holdings 
of  the  she^  company,  as  contemplated,  the 
result  to  the  appellant  would  have  been  ex- 
actly the  same  as  that  brought  about  by  the 
course  of  procedure  actually  adopted.  If 
the  appellant  had  been  defrauded  in  fact  or 
if  be  had  lost  anything  by  reason  of  the 
methods  pursued  by  his  guardian,  he  would 
be  In  an  altogether  different  situation;  but 
such  is  not  the  case. 

[4]  It  Is  claimed  by  the  learned  counsel 
for  the  appellant  that  in  the  circumstances 
disclosed  by  the  record  John  M.  Smith  was 
guilty  of  larceny,  under  the  provisions  of 
section  86S6,  Revised  Codes,  which  are  Bls 
follows:  "Every  person  acting  as  •  •  • 
guardian  •  •  *  who  secretes,  withholds 
or  otherwise  appropriates  to  his  own  nse 
•  •  •  any  money  •  •  ♦  In  his  posses- 
sion or  custody,  by  virtue  of  bis  oflSce,  em- 
ployment or  appointment,  is  guilty  of  lar- 
ceny." This  section  has  no  bearing  upon  tho 
case  disclosed  by  the  record.  Smith  did  not 
secrete  or  withhold  the  money  of  bis  wards. 
They  were  in  no  wise  aggrieved  by  bis  meth- 
od of  procedure.  Even  If  we  assume  that 
he  was  not  Justified  in  using  the  funds  as 
he  did,  and  that  he  thereby  technically  ap- 
propriated them  to  his  own  use,  yet  we  must 
look  to  the  ultimate  result  of  his  actions, 
in  order  to  correctly  Judge  of  the  effect  there- 
of upon  the  instant  controversy.  It  is  impos- 
sible for  us  to  believe  that  a  guardian,  who 
had  given  ample  security  to  account  for  all 
funds  coming  into  his  hands,  who  was  per- 
sonally able  to  raise  the  amount  thereof  on 
demand,  who  sincerely  believed  that  he  was 
acting  legally  and  for  the  best  interests  of 
bis  wards,  and  who  did,  in  fact,  fully  ac- 
count for  all  moneys  paid  over  to  him,  should 
or  could  be  adjudged  guilty  of  a  heinous 
crime  in  a  subsequent  suit  by  one  who  has 
not  lost  or  suffered  by  bis  conduct 

The  particular  infirmity  in  the  case  of 
the  plaintiff  Is  that  he  is  attempting  to  avoid 
the  sale  for  a  purely   tedinlcal   reason- 
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a  i<eason  based  In  facts' arising  after  the 
sft'fe  was  complete,  and  which  bad  no  effect 
whatsoever  upon  the  sale  Itself.  It  Is  clalnjed 
that  this  may  be  done,  because  the  whole 
course  of  action  was  fraudulent  and  there- 
fore void;  that  the  subsequent  use  of  his 
nioney,  pursuant  to  a  prior  design  to  so  em-> 
ploy  it,  vitiated  the  sale  theretofore  made. 
But  his  premises  are  defective.  Not  any 
fraud  in  fact  was  contemplated  or  practiced 
in  any  part  of  the  proceedings;  at  most  a 
mistake  was  made  by  the  guardian  as  to  his 
right  to  Bb'usei  the  money;  and  a  technical 
violation  of  duty  on  his  part  may  not  now 
be  employed  to  overturn  a  transaction  other- 
wise regular  and  legal,  by  which  no  one  had 
suffered  any  'injury. 

Two  very  elaborate  and  able  briefs  have 
been  submitted  by  counsel  for  the  appellant 
Numerous  decided  cases  are  therein  cited,  all 
of  which  we  bare  examined  with  palnstaliing 
care,  but  not  any  of  which,  In  our  Judgment, 
deal  with  the  exact  question  here  Involved. 
It  is  contended  that  equity  must  frown  upon 
such  a  proceeding  as  that  disclosed  by  this 
record,  because  It  has  a  tendency  to  "despoil 
the  weak  wards  of  chancery,  even  tbough  In 
the  Individual  case  It  may  have  been  entered 
upon  with  the  most  ptalsewortby  motives, 
and  a  fair  and  even  liberal  consideration 
for  the  property  was  paid."  But  we  con- 
ceive that  a  court  of  equity,  while  constantly 
bearing  in  mind  tbe  beneficent  fundamental 
principles  of  its  Jurisprudence,  should  care- 
fully and  conscientiously  examine  and  decide 
each  case  upon  the  particular  facts  therein 
disclosed,  with  a  view  to  doing  substantiial' 
Justice  by  the  immediate  litigants,  lest,  In 
applying  a  hard  and  fast  rule  to  all  cascR 
alike.  Injustice  may  oe  done  to  the  parties 
then  claiming  the  attention  of  the  court  We 
find  no  occasion  to  unduly  lengthen  this  opin- 
ion by  a  review  of  the  cases  dted; 

In  addition  to  the  basic  question  hereto- 
fore considered,  sevferal  technical  points  of 
law  are  advanced  in  behalf  of  tbe  appiellant 
and' elaborately  argued.  Som6  of  them  are 
Incidentally  disposed  of  by  what  has  already 
been  said;  the  others  have  no  merit.  In  our 
Judgment  The  facts  of  the  case  are  against 
the  appellant. 

The  judgment  and  order  are  affirmed. 

Affirmed. 
I* 

BRANTLT,,  C.  J.,  and  nOIXOWAT,  3., 
concur. 


MANSUB  et  al.  y.  GITY  QF  POI.SON  et  al. 
'(Saprem«  Coort  of  Montana.'  Jarii  17,  1912.) 

1.  WUITTCiPAt  Ooftt^RATIONS  (|  407»)— Stbebt 
.lilPBOVEMXNTS:— >  ABSKSBHENTS  —  PBOGEED- 
INOS.  •       .,. 

Proceedings  for  the  levy  of  asaessments .  on 
i^b'utting  property  for  street  Improvements  are 
purely  Btatutjry;  tbe  only  limitation  on  tbe 
power  of.  tbe  LeviBlature  being  that>  the  proper- 


ty owner  must  be  alforded  an  opportnnitjrito  be  - 
beard,  so  that  bi4  properly  will  nf>t .  be  taken 
without  due  process  of  law. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent.  Dig.  If  1003,  1004;  Dec. 
Dig.  I  40T.»] 

2.  MVNICiPAL  OORPORATIONS  (f  294*)— SlSEEI 
ImPKOVKMENTS  —  RESOLUTION'  —  NOTICK  — 

Review.  . ,  .. 

The  contents  of  a  .resolntion  for  a  street ' 
improvement,  to  be  paid  for  by  assessments  on 
abutting  property,  in  so  far  as  they  relate  to 
noUce  of  what  improveQienta  are  contemplated 
are  for. the  Legislature, to  dictate;  and,  so  long 
as  a  reasonably  comprehensive  notice  is  pro- 
vided for,  the  courts  aave  no  power  to  declare 
it  insofficient       -      ■ 

[Ed.  Note.~For  other  cases,  see  Munitdpal 
Corporations,  Cent  Dig.  i§  776-788,  791;  Dec 
Dig.  f  294.»J 

3.  Municipal  Corporations  (|  450*)— STWEKt 
Imfbovehents  —  Resolution  —  DSscarp- 
TiON  of  'Wobk— Statutes. 

Rev.  Codes,  i  3397,  provides  that  whenever 
It  is  desired  to  create  a  special  improvement 
district  for  certain  muDicipal  improvements  the 
council,  by  resolution,  shall  designate  the  num- 
ber of  sneh  district,  describe  tbe  boundaries 
thereof,  state  tbe  character  of  tbe  improvement 
or  improvementa  to  be  made,  and  a  proximate 
estimate  ol  the  cost,  and  the  time  when  the 
conncil  will  bear  objections. '  'Bttd,  that  snch 
section  does  not  require  a  detailed  description 
of  the  work  to  be  done,  or  any  description,  as 
such,  but  only  a  designation  of  the  character 
of  toe  improvement;  and  hence  a  resolntion, 
specifying  generally  tbe  character  of  the  work 
contemplated,  was  sufficient 

[Ed.  Note.— For  other  rases,  see  Municipal 
Corporations,  Cent  Dig.  {$  1073,  1074;  Dec 
Dig.  I  450.*] 

4.  Municipal  Cobpobations'  (S  340*) — Stbebt 
Impboveuents  —  Resolution  —  Altkba- 
tion. 

That  a  dtf  coancil  directed  that  the  grav- 
eling of  certain  streets,  the  improvement  of 
which  was  provided  for  by  resolution,  be  left 
out  of  the  epecifications,  and  that  the  notice 
to  contractors  inviting  bids  omitted  any  refer- 
ence to  graveling,  was  not  a  fatal  defect,  as 
a  violation  of  the  resolution  providing  for  such 
graveling  as  a  part  of  the  improvement  in  the 
absence  of  proof  that  the  omission  to  gravel 
was  a  substantial  and  material  change  from 
the  original  .plan  as  evidenced  by  tbe  resolu- 
tion. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  f  869;  Dec  Dig.  | 
340.*]       '  .... 

5.  Evidence  ({  7*)— Judicial  Notice.  ■ 

-  The  Supreme  Court  could  not  take  Judi- 
cial notice  that  the  omission  of  gravellna  of 
certain  streets,  for  the  improvement  of  which 
a  resolution  provided,  was  a  substantial  or 
material  ciiange  in  the  original  plan. 

[Ed;  Note. — For  other  cases,  see  Evidence, 
Cent  Dig.  i  6;   Dec  Dig.  f  7.*] 

6.  Municipal  Cobpobations  (|  466*)  — 
Street;  Impbovements— Estimation— livx 
—Statutes. 

Ret.  Codes,  f  3890.  provides  that  when- 
ever tbe  conacil  desires  to  make  improvements 
and  extend  the  payment  for  the  san^e  -  over  a 
period,  of  tbree  years  it  shall  enact,  by  ordi- 
nance, that  t'le  entire  expense  Of  ail  improve- 
ments within  each  special  improvement  dis- 
trict, including  the  cost  of  street  and  alley  in- 
tersections, shaU  be  paid  by  the,  entire  dis- 
trict; each  lot  or  parcel  of  land  to  be  assess- 
ed for  that  part  of  the  whole  colt  which  its 
area  bears  .to  the  entire  district  exnlnsive  of 
streets, .  alleys,  ^nd -public,  places,     SeU,  that 
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an  iirapro'vement,  inclading  both  front  and  side 
streets,  and  a  resolution  tnat  each  lot  or  parcel 
of  land  within  the  district  should  be  assessed 
for  that  part  of  the  whole  cost  which  its  area 
bore  to  .the  entire  district,  exclusive  of  streets, 
alleys,  ^d  public  place,  were  not  objectiona- 
ble, because  inside  lot  owners  were  equally  as- 
sewed  according  to  area  with  comer  lot  own- 
en,  though  not  reoeiTing  a  proportionate  ben- 
efit 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporationa,  Cent.  Dig.  i|  1004-1099;  Dec 
Dig.  i  466.*I 

Brantiy,  C  J.,  dissenting. 

Suit  by  C.  ]kC  Mansur  and  othen  agaisBt 
tbe  City  ot  Poison  and  others.  From  an  or- 
der OiBsolving  temporary  restraining  order, 
plaintiffs  appeal.    Affirmed. 

3.  B.  Densmore  and  Foot  &  Foot,  aU  of 
kallspell,  for  .appellants.  D.  F.  Smith,  of 
Kalispell,  and  Walsh  &  Nolan,  of  Helena, 
for  respondents. ' "  '     ,._ 

SMITH,  J.  This  suit  was  brought  to  ob- 
tain a  decree  declaring  a  resolution  of  the 
council  of  the  defendant  city  of  Poison,  cre- 
ating a  special  Iniprovement  district,  null 
and  Toid,  and  to  enjoin  .the  defendants  from 
entering  into  .ia  contract  or  accepting  any  bid 
tor  the  construction  of  the  Improvements 
contemplated  by  the  xesolution.  The  api)eal 
is  from  an  order  of  the  district  court,  dis- 
solving a  tempqracy  restraining  order.  This 
court  enjoined  the  defendants  from  proceed-^ 
log,  pending  the  appeal. 
;:l..Xbe  firsjt  cointeatlon  of  the  apiMllants 
U  that  the  repplutlon  failed  to  sufficiently 
state  the  character  of  the  Improvements  to 
be  made. 

Section  4  of  the  resolution  reads  as  fol- 
lows: "That  the  character  of  the  Improve- 
oents  to  be  made,  in  said  district  are  hereby 
described  as  follows:  The  -  construction  of 
concrete  sldewaUs  and  curbs  on ,  the .  east 
aide  of  Kootenai,  avenue  and  tite  east  and 
west  sides  of  Titled  street  within  the  Iwun* 
darlesi  of  said  district.  Also  the  east  side  of 
block  4  and  along  the  north  side  of  A  street 
from  Kootenai  aveaue  east  to  the  center 
Une  ef  lot  2,  blodc  8,  the  north  side  and  the 
sonth  sides  of  B,  0  and  D  streets  from 
Third  'avenue  to  the  alley  I)etween'' Third 
street  and  Fourth  street  along  tlie  west  half 
of  the  south  side  of  block  19,  and  the  east 
half  of  the  south  side  of  block  20  and  along 
the  north  and  south  sides  of  B  street'  from 
Third  street  west  to  tlie  alley  line  in  block 
11.  Tlie  oemstruction  of  a  concrete  cross- 
walk on  the  east- side  of  Kootenait  avenue 
at  A  street,  four  concrete  crosswalks  at  the 
intersection  of  B  street  and  Third  street, 
fonr  concrete  crosswalks  at  the  intersection 
of  O  street  and  Third  street,  and  four  con- 
crete crosswalks  at  the  intersection  of  D 
street  and  Third  street,  and  one  concrete 
crosswalk  on  the  north  side  of  E  street 
across  Third  street.  Also' the  grading,  snr- 
iSadng  and'  graveling  of  fb»  roadway  of 


Third  street  and  Kootenai  avenue  and  all 
of  B,  O  and  D  streets  between  Third  street- 
and  the  alley  between  Third  street  and 
Fourth  street  and  all  of  A  street  within  the 
boundaries  of  'said  district" 

Section  3397,  Revised  Codes,  Invoked  by 
the  appellants,  among  other  things  provides 
that  whenever  it  is  desired  to  create' a  spe- 
cial impitovement  district  for  the  purpose  of 
grading,,  paving,  curbing,  macadamizing, 
planting  trees,  constructing  grass  plots,  and 
sowing  grass  seed  thereon,  constructing  side- 
walks, sewers,  and  gutters,  in  any  street, 
avenue,  or  alley,  the  council  shall,  by  reso- 
lution, .designate  the  number  of  snch  district, 
describe  the  boundaries  thereof,  and  state- 
therein  the  character  of  the  Imprpventent  or 
improvements  which  are  to  be  made,  an  ap- 
proximate estimate  of  the. cost  thereof,,  and 
the  time  when  the  council  will  hear  objec- 
tions to  Us  final  adoption.  , 

In  the.  case  of  I.ieyy  t.  Qity,  of  Chicago, 
113  •Hi,  660,  the  court  said:  "The  statutes 
require  the  city  council,  when  an  improve^ 
ment  is  to  be  made  byqtecial  assessment, 
te  pass  an  ordinance  specifying  the  nattire,. 
character,  locality,  and  description  of  spch. 
improvements."  It  was .  accordingly  held 
that  an  ordinance  which  did 'not  meet  the 
requirements  of  the  statute  was  void.  This 
case  has  been  followed  in  City  of  Sterling 
V.  Gait,  U7  111.  11,  7  N.  B.  471;  City  qt 
Kankakee  v.  Potter,  119  IlL  824,  10  N.  B. 
212;,  Ofeif  V.  City  of  Chicago,  16;i  IlL  199. 
43  N.'K.  715;  Gass.v.  Peffple,  ?.66  lU.  126, 
46  N.  K.  729;  People  v. .  Hurford,  167  IlL 
236,  47  N.  B.  868;  Sanger  ▼.  City  9f  Chica- 
go, .169  IlL  286,  48  N.  £.  309;  City  of  Gea- 
eseo  y.  Brown,  250  IlL  165,  05  N.  £.  172.      . 

In  Fay  v.  Reed,  128  Cal.  857,  60  Pac.  927, 
the  court  held  that  under  a  statute  requiring 
a  city  connclL '  before  ordering  work  on  a 
street. improvement,  to  pass  a  resolution  of 
intention  to  do  so  "describing  the  wwrk,"  a 
nesolution  to  improve  a  street  by  grading, 
curbing,  and  fer  the  construction  of  "suita-; 
ble  drains  and.  inlets  at  all  intersecting 
street  crossings  to  carry  the  surface. water 
of  intersecting  streets  and  of  Market  street 
into  the  main  branch  sewer  running  along 
said  Market  street,"  was  fatally  defective, 
because  It  failed  to  specify  the  numbw  of 
drains  and  inlets,  or  the  size  of  the  drains, 
or  the  materials  of  which  they  were  to  be 
constructed,  or  the  kind  and  diaraoter  of 
the  Inlets.  To  the  same  general  effect  are 
the  cases  of  Grant  v;  Barlier,  185  Gal.  188, 
67  Pac.  127,  and  Lambeit  r.  Cununings,  2 
Cal.  App.  642,  84  Pac.  266. 

[1]  These  proceedings'  am  pmsly  .statifc' 
toryj  The -only  limitation  upon  the  pciwer  of 
the  I.«gl8lature  is  that  the  property  of  the 
citizen  shall  not  be  taken  without  due  process 
of  law.  An  opportunity  to  be  heard  must 
be  afforded.  See  Cunntaigham  t.  Northwest- 
em  Improvement  Co.,  44  Mont  180^  119  Pact 
B64. 
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[l]  The  contents  of  the  resolution,  In  so 
fcir  as  they  relate  to  notice  of  what  Improre- 
mlents  are  contemplated,  are  for  the  Legis- 
lature to  dictate;  and,  so  long  as  a  reasona- 
bly comprehensive  notice  is  provided  for, 
the  ciourta  have  no  power  to  declare  it  In- 
sufflclent. 

[3]  Our  statute  does  not  require  a  detail- 
ed description  of  the  work  to  be  done,  or 
any  description,  as  such.  We  have  no  re- 
quirement that  the  "nature,  locality  or  de- 
scription of  such  Improvements"  shall  be  set 
forth  in  the  resolution.  All  that  is  demand- 
ed is  that  the  council  shall  designate  the 
"character  'of  the  improvement"  The  Leg- 
islatures of  sister  states  have  seen' fit  to  re- 
quire a  more  detailed  description  of  the  con- 
templated improvement,  and  the  courts  of 
those  states  have  very  properly  held  that 
the  council  must  comply  with  the  statutory 
command.  The  fact  that  our  lawmakers  did 
not  see  fit  to  declare  that  the  resolution 
must  contald  a  description  of  the  work,  as 
IB  the  case  in  Illinois  and  California,  is 
good  evidence  that  the  general  character  of 
the  Work  is  all  that  is  necessary  to  be  giv- 
en in  the  resolution.  "We  think  the  resolu- 
tion adopted  by  the  city  council  of  Poison 
was  sufficient  in  this  regard. 

[4]  2.  The  minutes  of  the  city  council  show 
this  entry  under  date  of  March  II,  1912: 
"Upon  motion  duly  made,  seconded  and  car- 
ried; tie  graveling  of  the  streets  will  be 
left  out  of  the  specifications."  The  com- 
plaint alleges  that  this  action  was  taken 
without  notice  to  the  plaintiffs,  and'  the 
change  was  a '  material  one.  The  notice  to 
contractors,  Inviting  bids  for  tihe'work,  omits 
any  reference  to  graveling  the  streets.  It 
Is  contended  on  b^ulf  of  the  appellants  that 
the  resolution  of  the  council  was  a  contract^ 
and  its  action  in  resolving  not  to  gravel  the 
streets  was  a  violation  th»eof,  which  ren- 
dered it  void. 

[S]  On  general  principles,  the  resolution 
being  the  sole  authoMty  for  the  construction 
of  a  public  Improvement  to  be  paid  for  by 
special  assessment,  the  municipal  authorities 
have  no  right  to  change  the  nature,  locality. 
Or  character  of  the  improvement  as  set  forth 
in  the  resolution.  Where  the  improvement 
about  to  be  constructed  is  materially  and 
substantially  different  from  that  authorized 
by  the  resolution,  and  the  cost  of  the  same 
Is  materially  increased,  the  courts  will  inter- 
fere. But  a  substantial  compliance  of  the 
work  done  with  that  provided  for  in  the  res- 
olution is  all  that  is  necessary.  Hamilton  on 
Xaw  of  Special  Assessments,  {|  381,  392.  It 
la  alleged  that  the  omission  to  gravel  wUl  be 
A  substantial  and  material  change  from  the 
original  plan  as  ervidenced  by  the  resolution. 
There  is  not  anything  in  the  record,  however, 
to  prove  the  allegation.  The  change  may  be 
tMogttSxer  Immaterial,  for  aught  we  know. 
It  may  fee  that  the  condition  of  the  streets 
In  qnestioa  Is  such  that  but  little.  If  any. 


graveling  was  contemplated  in  tlie  first  In- 
stance, and  that  the  council  afterwards  con- 
sidered the  matter  of  graveling  of  so  Uttle 
consequence  that  it  resolved  to  omit  it  alto- 
gether. It  was  for  the  appellants  to  prove 
the  materiality  of  the  change  in  the  resolu-. 
tion,  and  this  they  failed  to  do.  This  court 
cannot  take  Judicial  notice  of  It.  It  is  alto- 
gether possible,  also,  that  the  coUncU  may 
provide  for  graveling  in  separate  spedflca- 
tions. 

[6]  3.  Among  other  provisions,  the  reso- 
lution contained;  the  following:  'That  to  de- 
fray t^e  cost  of  said  improvements  an  assess- 
ment shall  be  levied  against  all  the  assess- 
able property  within  said  district,  and  each 
lot  or  parcel  of  land  within  said  district 
shall  be  assessed  for  that  part  of  the  whole 
cost  which  Its  area  bears  to  the  entire  dis- 
trict exclusive  of  streets,  alleys  and  public 
places." 

It  is  .finally  urged  upon  us  that  the  pro- 
ceedings of  the  council  were  void,  for  the 
reason,  in  effect,  that  the  owner  of  an  inside 
lot  will  be  obliged  to  bear  the  same  propor- 
tion of  expense  for  improvements  on  side 
streets  adjacent  to  a  comer  lot  of  the  same 
area  as  would  the  owner  of  the  comer  lot; 
and  it  Is  said  that  the  benefits  to  the  Inside 
lot  owner  are  disproportionate  to  those  re- 
ceived by  owners  of  other  lots  in  the  dis- 
trict Section  3396,  Revised  Codes,  provides 
that  whenever  the  council  desires  to  make 
Improvements  and  extend  the  payments  tor 
the  same  over  a  period  of  three  years;  it 
shall  enact,  by  ordinance,  that  the  entire  ex- 
pense of  all  improvements  within  each  spe- 
cial Improvement  district,  including  cost  of 
street  and  alley  intersections,  shall  be  paid 
by  the  entire  district;  each  lot  or  parcel  of 
land  within  such  district  to  be  assessed  for 
that  part  of  the  whole  cost  which  Its  area 
bears  tO'  the  area  of  the  oatlre  district,  ex- 
clusive of  Streets,  alleys,  and  public  places. 
It  will  thus  be  seen  that  the  plan  of  assess- 
ment pursued  by  tlie  city  council  of  Poison 
was  strictly  in  accord  with  the  statute.  The 
learned  counsel  who  argued  the  cause  for  the 
appellants  states  in  his  brief  that  it  is  not 
insisted  that  the  plan  provided  by  the  Code 
is  wrong,  "bat  that  the  city  conndl  has  in 
this  case  included  the  side  streets,  thus  forc- 
ing the  Inside  lot  owner  to  pay  for  the  ad- 
ditional improvement  to  the  already  more 
valuable  comer  lots;  that  it  has  applied  a 
scheme  of  improvement  which  the  law  did 
not  contemplate,  and  which  is  therefore 
void."  It  Is  undoubtedly  true  that  hardship 
to  Individuals  is  sometimes  involved  in  ap- 
pljrlng  the  hard  and  fast  rule  of  the  statute 
to  particular  cases.  It  is  likewise  true  that 
some  scheme  of  assessment  must  necessarily 
be  enforced  to  pay  for  special  imjirovements. 
The  Legislature,  in  its  wisdom,  has  adopted 
the  'Superficial  area"  rule.  TMs  court  in 
McMillan  v.  City  of  Butte,  30  Mont  220,  76 
Pac  203,  declare  that  this  rule  amounts  to 
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a  legtaldtlTe  dedahitlon  tbat  an  pr<3rpeirt7^1^' 
«  proposed  district  Is  pMAiimptlvely  equany 
benefited  by  tbe-  tmproi^ibent.  Tbat  etiM 
settled  tb«  law  in  tUls  state  av  tb  the  legall- 
tjr  «r  the  rule;  afld,  altbougta  tbe  lotS'  tberei 
Uf  qnestion  weresemtwiuit  differently  locat- 
ed ^ih  referonee  to  tbe  proposed  imptwre- 
ment  than  are  tboM  uf  the  'appellantti,'  neier' 
tbeless  the  law  pe^mita  the  respondent  dty 
council  to  proceed  exaotly  as  It  did.  We  flad 
nothlnit  In  principle  fo  'dlstlngnlsh  this  Mae 
IMifa  ttat  o<  MoMllUth  r.  City  of  Butte,  n^ 
prn<  •    •■  ■ 

The  order  is  affirmed,'  ilnd'  the  -restrtilK- 
Ing  order  heretofoM  Issued  fey  tUa  Cbort  to 
dlasolfed.    ■■  ■      ' 

Affirmed. 

HOLLOWAT,  3.,  concurs.    •  '••    • 

"BRAIOTLT,  0.  J.  1  do  not  concur  In  the 
result  reached  by  m^  assodates  in  this  ca^. 
1.  It  is  true  that  the  proceedings  are  stat- 
utory, and  that  the  only  limitatlMi  Imposed 
upon  the  power  of  the  Legislature  la  that 
tbe  profwrjty  of  the.dtlaen  shall  not.be  takan 
witboiMii  du«  process  of  law;  tbat  i»  aften 
notice  and  an  opportunity  to  )>e  beard.,  Tha 
requirement  as  to  notice.  If  It  means. any^ 
tbtnc>  means  that  the  lot  owne>.  must  have 
Bud)  notice  of.  what  the  city  teoncU  Intends 
to  do,,  as  wUl  enable. him  within  the  very 
brief  ,tiine  ^U^yed  ffr  that  purpoee,^  t«i  make 
Uf)  bis,. mind  whether  t^e,  will  snb^t  to  th« 
impositipn,  which  ,1s  about  to.be  Jald  upoifk. 
htm  in  order  to  etf^t  the  kl;ad  of  Improve- 
ment contemplated,  or  wlU  appear-  and  ob' 
ject.  Tbe  statute  requires  tbe.resolutlQq  p> 
state  the  "character  of  the  Improyem^t .  or. 
improrementa  which  are.  to  be  oaade,  an  np^ 
proximate  estimate  of  the  cost  tber^f,  f^nd 
the  time  when  the  dty  council  wlU  tae^r  ob- 
jections to  its  final  adoption."  The  term 
"character*!  ip  perhaps  tbe  most  general  that 
could  bare  been  employed.  .  Eyen  99,  ,lt  must 
be  assigned  such  a  meaning  as  will  effectual 
the  purpose  had  in  view,  viz.,  thajt  the  im-. 
provement  be  so  described  by  a  statement  of 
the  dimensions,  materials,  etc.,  tbat  the  lot 
owner  may  determine  whether  he  will  ac- 
quiesce, and  thus  consent,  or  appear  at  the 
appointed  time  and  seek  to  arrest  further 
proceedings.  ..He  ought  not  to  be  compelled 
to  suffer  tbe  Inconvenience  Incident  to  leav- 
ing his  business  to  seek,  and  make  inquiry 
of,  members  of  the  council  or  of  the  officer 
or  officers  who  will  have  charge  of  the  con- 
templated Improvement  It  is  entirely  possi- 
ble that  In  a  given  case  such  Inquiry  would 
be  futile,  because  definite  Information  could 
not  be  obtained  from  any  one  of  these  offi- 
cers. Indeed,  this  was  the  case  here;  for 
the  record  shows  tbat  the  dty  engineer  did 
not  submit  an  estimate  of  the  cost  of  the 
Improvements  or  prepare  plans  and  sp^dflca- 
tion^  until  after  the  time  t(«  making  objec- 


tidtm  had  ptissM  by,    Such  e^iaSte  U'tiildt- 
theretofore  been  made,  had  been  made'  by 
the  street  committee. 

The  statutes  of  the  different  'states  differ- , 
widely  as  to  tbe  diaracter  of  the  informa- 
tion the  notice  itiDHt' contain^,'  bot  even  In*' 
those  Juris^ctions  In'  whicli  (be  ihost  gen- 
eral terms  a^e  ^employed  the  courts   i^ave 
dedared-that  the  contemplated  improtement-. 
must  t)^  BO  destfribed  In  the  notice  or  resolu' 
tion,  as  the  cas^  may  )>e,  tittat  tlie  lot  owner 
may  gathes  from  It  such  information  as  to 
dimensions,  quality,  «nd  materlads,  as  win- 
eiiable  him  to.  make  a  definite  objection  if' 
iie  chooses  to  d?  so..    KIrksvllIe  v.  Coleman, ' 
108  Me...Appi  215,   77  S.  W.  120;    lAdd  T. 
Spencer,  27  Or.  193,  31  Pac.  474;  Schwttean 
T.  Mahon.  12S  (Ml.  114,  60  Pac.  683.  . 

2.  The  record  shows  tbat  after  the  final-, 
adoption  of  the  resolution  the  council  eJlml-, 
nat^  from  th^  specifications  the.  gravdlng  ; 
of  the  streets,  thus  clianglng  the  characten:'. 
of  tbe  ImproTemeat.     In  my  opinion,  Utis 
was  prima  fade  a  substantial  departure  profo, , 
the  plan  and  extent  of  the  improvements 
proposed  in  the  resolution,  and  the  bnrden  - 
was  npon  the  defenda&W  tb  shot^  the  con- 
trary, if  such  was  the  fact    As  I  rrad  .the 
record,  the  result  was  ,to  6mit  this  iiart  .of  . 
the  Improvemeht  altogether,  and  not  to  leave 
it  to  be  tnotndiBd  in  seywatetspfidflcattam.'. 

For  these  TeasoBaj'I-<tlii|ik  the  resolution  • 
insondoiti  te  give .  tjwi  oonndl ;  JvrisdiiMoD, 
aad  tbat  th»  pMutiffs  an  •entitled  tt  nllef. 


(a  Or.  mi 
■'■"■  ■'  CttlAy  T.  WIMON  et  iiL 

.  .-.:!■  :;    IS- 

<Si»pc«me  Qourt  of  Oregon.    Aug.,  6,  IOISSl)  ,  , 

1.  OabrIbhmkut  (|  18*)-^PB0PKBTr  SubjwJt 
•»  DcraRDANT's  RiOHn  —  OoKDrnoHB 
PancBOKRT-rBFnBCX. 

Where  a  defendant,  has  property  or,  funds 
in  tbe  possession  pr  ander  tne  control  of,  or 
owing  m>m,  a  county,  and  cannot  himself  in- 
atttute  an  action  -therefor  withoat  -prcviooa  bo-'  - 
tlce  or  demand,  such  propertyv  if  otherwise  sobr-" 
jcct  to  garnishment.  Is  not  9xeDu>ted  by  his  . 
failiire  as  to   notice  or  demand.  ' 

[Ed.  Note.— For  other  cases,  see  Garnishment, 
Cent  Dig.  {{  21-24 ;    Dec.  l>Ig.  |  13.*1 

2. .  OaBNIBHKIKT  (I  lOS*)— GaOUSBA-T-NATCUi 

OF  Cbcoitob's  Biobt. 

The  general  rule  is  that  a  creditor  has  no 
greater  rights  against  a  garnishee  than  the  de-  '* 
fendant  had  before  the  wiit  was  served. 

[Bid.  Note.— For  other  oases,  see  OamiShaeat, 
Cent  Dig.  f  216;   Dec.  Dig.  I  105.*] 

3.  GABNiSHirasT  (I  1S»>— Pbopebtt  Sxtbjsct 
— e}xistbiick  ov  bxoht  of  action  bt  ds- 
fbndant. 

The  usual,  tbongb  not  the  decisive,  test  aa 

to  vbether  garnishment  will  lie,  is  whether  the 

defendant  is  able  to  maintain  an  action  or  suit 

against  the  garnishee. 

[Bd.  Note. — For  other  eases,  see  Ga-raishmeBt, 
Cent  Dig.  {I  2i-24;   Dec.  Dig.  i  IS.*] 
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(Or. 


(Il,*)— Natobb  o»  BonsJOT^ 
is  pm«Iy  a. statutory  pror 


Qarnichnent 
ec«din(. ' 

[E3d.  Note.— For  other  cases,  see'  Qamishmeni, 
OenPDig.  1 1;  Dec.  Dig.  {  l.*J 

— C0NHWGEN1[    LUlBIIJIT    —   APPBOVAL    BT 

Pmncipal  Debtob.  '     . 

L.  O.  Ii>  f  234,  *uba.  1,  i)rovides  thist, 
where  the  c<it*>M6e'*  certificate'  shows 'a  debt' 
to  the  judgment  .delftpr  t^eit'^tte,.  the  a'^eaS, 
on  failure  of  nayniepit  on  demand,  pbaU.  levy  on 
property  of  tn*  gtimishee,  btlf  that  if  such  "debt 
IS  not'tlien  dueW'^all  sell  it  accbrdhitf  to  the 
certificate,  ahpther  property;  section  258  prot; 
Tides, that  any. wagiav' or  cre^J-tf  iq  the.poesea- 
sioh  of. any  county  and  owed' to  any  persoh 
shall  be  "siibfect  to  garnishment^  '  ind  sectiod' 
SM9;  reiating-to  M\iltnomab.  county,' '^itresetibeo 
that^  no  order  f^i^  the-  payment  of  any-  depiand 
shall  be  valid  in  the  hands  ,of  tne  original'  payee 
or  an  assignee  unless  the  demand  for  which 
it  wais 'isauM  has  bean  first  audited  and'a)^- 
proved  iff  the  county  auditor.  Defendant  on 
Jun^  30tn  .rec«ive^  a  time.  cbecH  for  la,bor  per^ 
fonnM'fdr  the  county  which  was  assigned  on 
Jfily''8d  add  presented  by  the  assignee  tof  al* 
lovrdocei'on  July  ,11th,:  pendiac  «  wpit  of  gai<< 
nis|hment  .served  on  .th«  :COunty.  .fune:  30th. 
Beta  that,  in  view,  of  the'brovisipn  as  to  the 
salt^i^f  d^Ms  not  dn«,  the  debtoi^s  -claim  again«f 
the-oomtty.at  tlieitime  ofi  tbe< service  of  the  w«it- 
w^^.  not.!<)oatiogentj  «Jf4  .^Buoe  was  a\A>ief}t^, 


Wte^Kr. ' 


IM-  Note. 
!eiSt7Di».'tt 


tth^c  cases,  ,aee  Gar^nishinenl;^ 
S;  pecTpSt;  {42.*)        *'', 


Appdil '  ft<(mi '  OIMtilt  Ooiart',  MiHtadmih- 
County;    Henry  B.  McOiim,  Jnfl^ft.  i 

AoMoii  try '  Bj  A.  <Sr$it>  agniitst-  T;  O.  'iWH''' 
soil,  lin  «iliteh>!l£aItn>mab'<)o«(lkty'wa«  is^t- 
nished.  From  a  Judgment  against  it  as 
garnishee  Multnomab  CoTtnty  appeals.  Af- 
firmed. 

This  is'  aQ  appeal  by  M^ltoQBiab  county 
from  a  Judgment  against  it  as  garnishee. 
In  IJieMmbeF;  1909,  the  plalnfilff  reco<^M:ciirk 
Judgment  against  the  defendant,  J.  .C, 'Wil- 
son, in  the  Justice's  cooct,  for  1:175  and  costs, 
and  filed  a  transcript  thereof  in  the  circuit 
court  fdr  Multnojuah  counter.  Ezectitioa ,  on 


writ  -  of  garnishment  was  served  on  Mult- 


served  .npon  the  county  by  plaintiff,  to  which 
the  garnishee  answered.  Issue  was  Joined 
by  "the  reply.  Upon  theexamlnatioh,  plain- 
tUC.  and  gamls'Uee  agreed  upon  the  facts  in- 
volved, as  follows:  "That. during  the  month 
of, Jans,  the  defendant,  'WUson,  worked  for 
the  county  of  Multnomab  'abotdt  '21.7B  days 


a1i>^'  par  day^. earning. sfo^.  said  montb  tba 
sum  of  $109,38;  that  ,upon-.the  30th  day  of 
JTune^  1911,  one  of  the  road  supervisors  for 
said  county  iswied  to  said  dAfendant  a  time 
check :  for  said  amonnt;  t)>ftt.  <m  the  3d  day 
Of  July,  1911,  the  defendant,  Wilson,  for  a 
valuable  consideration,  assigned  said  time 
check  to  the  Ann  of  Aldrieb  dcLlnnett,  whicb 
said  firm,  tbereaften  andi  before  the  lltb  of 
JolFi  1011,  iweaented  said  dine  check  to  tbe 
cowwty  auditor,  of  MuKnomah  coontj  for 
audit,  and,  aUowancot  ttaat  attb^  time  tba 
writ  of  garnishment  was  served  upon  tbe 
county  derk;  said  dalnri  ]iad  not  been  pre- 
sented to  On  owiaty  andUvp  for  audit  and 
allowance."  Upon  these  facts,  the  circuit 
court  concluded  that  the  plalntlfC  was  «a- 
tltled  to  a  Judgment  against  tbe  county  of 
Multnomah  for  ?1Q9,38.  ; 

M.  H.  Clark  and  R.  K  Dennison,  botb  of 
Portland-  (Geo,  i.  .Cameron,  .pi^^iAtty^  of 
pQctlaud,  oit:  tbe.  brief),  for  appellant.,    Sid-: 
ney  Telser,  of  Portland.  ^Oliver  M.  -Hlckeiy, 
of.  Portland,  on  the  brtef),  for  respondent. 

I'BSAN;'?.  (after  statliig  tlie  facts  ss  above). 
tt  Is  «oBtei>ded  on  behalf  of  th«  county  that 
tbe  'fuiJd  w-As  not  subject  to  i;amisbment, 
because  WlMon's  vlalm  -wias  contingent  untn 
presented'  foi^  atrntini  aM  allowance.  Tbe 
contenUba'  of  tbe  plaintiff  is  that  tbe  claim 
is  not  contingent;  and'  that  tbe  fat^  that  the 
claim- was'- not  preeentett - tb'  the  'c<tanty  at 
the  time  <tf;' or  before,  tbe  l^suelnce  of  the 
wrltj'doee  'not  aSeit  its  character,  nor  make 
it  contingent,  ahd  that  therefore  It  was  sub- 
ject to  gamlahment.  ' 

'fFUlB  one  question  is  ibvoIvM  to  ttie  case, 
n&uielyr  Was  tbe  d^bt  'du6  from  tbe  county 
siIbJeM  to  ganiishmettt?  The  tections  of  the 
statute  applicable  thereto  are  as  follows: 
Section  i34;  subdlv.  1,  I*  O.  L.,'  provides 
that:  "If  It  appear  from  tbe  certificate  of 
th^  garnishee  that  be  1^  owing  a  debt  to  the 


,,  ,      .  judgment  debtor,  which  is  then  due,  if  such 

the  Judgmait  was  issued  out  of  the  circuit   aebt  is  not  paid  by  »uch  garnishee  to  th6 
court  Juno,  25,  1911.     On  June  80,  1911.  a  gherilf  on  de&and.  he  shall  lew  on  tbe  nroo- 


sherUf  on  dmand,  be  shall  leVy  on  tbe  prop- 
erty of  the  ^rnfehee  foif  the'  amount  tbere- 


noniab'county,  by  delivering  the  same  to'the  of,  in  all  respects  ari  if  the  execution  was 

county  clerk.    The  clerk  made  a  return.'  on 

tbe  writ  as, follows:   "Nothing. now  in  my 

bands  as 

thing  otf  June  30v'  Idtt: 

tiff  filed  an.aflldavit.  and  secured  an  order 

o^  'the  circuit   court  requiring  the  county 

clerk  to  appear  and  be-  examined  under  oath, 

cqneeratog  ptroperty  in  the  possession  of ,  the 

said  garnishee, '  beion^ng  to  d^endant  WU- 


agftinstthe  property  of  the  garnishee;  but  if 
■  .      .     '       .  '    stlch  debt  is  not  then  due,  the  sheriff  shall  sell 

county  clerk  nor  was  there  any-  the  same  accordlfag  to  the  certificate,  as  other 
■ 5ft.. ia«..'  Thereafter  ptaln-]:property."'  The  brii^nal  garnishment  law  re- 
lating to  public  officers  was  passed  in  1862 
(section  259,  B.  A  C.  Comp.)',  and  provided  that 
a  public  odicer  should  not  be  liable  to  answer 
as  garnishee.  Thld  section  was  repealed  in 
190B.  See  Lawft  of  1903,  p.  199.  In  1909, 
son.     Allegation^  and  taterrogatorles  were  4  the  Ii^slatnre  of  this  state  enacted  section 


258,  Ii.  O.  L.,  which  Is  its  follows:  "Any 
salary*,  wages,  (Credits,  or  other  personal  prop- 
erty In  the  possession  or  under  the  control 
of  the  state  of  Oregon  or  of  any  county,  city. 
Incorporated  town^  school  district  or  other 
political  subdivision  ttaereln  or  thereof,  or 
any  board,   institution,  commission,'  or  offl- 
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«W'Df  .ths'samet  Mitaglag  •oir  owBil.ito>  any 
pewoo;.  Arat  or  corporatlom  wtUttsoenil^BhaU 
ha  subject  toi  attajehmeBtt  ganlBbineiiAma 
esecutloOii'lJi  the  same  manUep-and:  trith 
tlM.flUDe  effect  u^  mropertjr  in  tb*  ttOBdcq- 
Blon  of  Individuals  .-la.  uo«r  auldHst  to-  sttaoh- 
meatj  garalsbment  and  exeouUDa;..  inrorldbd, 
bowj^er,  ,tbAt,>siX)ces8  iu  .»ucb  ipvootedlngB 
may  be  served  on  the  officer  by  or  through 
whom  such  salaryf-  vrag^,  credits,  or  other 
property  Is  paid  or  delivered  in  the  ordinary 
course  of  bj)siQ^8,  or  oo^  the  officer  whose 
duty  it  is  to  audit  or  to  msue  a  Warrant  for 
»ifSb  'salarr,  \ragefl,  iiioiJeyv'0^''eitbfer  permnal 
pi[op«rt7;  and  provided  further,  tbi^t  no  derk 
oat.  xnlBoee  of  any  court  shall  be  required  to 
answer  as  garnishee  as  to  any  moneys  or 
property,  to  bU  posiiesaton'ln' the' Custody  of 
the  law."  •'•        -'■' 

R  is  claimed  by  counsel  for  tt^e  .conutr  t^t 
the  claim' of  VflSon,  tie  principal  deotot  in 
tbe'exe<nitIon,  wa^  contingent  by  reason  .of 
section:  6049,  L.  O;  L»,  which  concerns  Mult^ 
noihiOi  '<<outft|r,-  and  inrescrlbes  that  any  de- 
mand, except  tlie  salary,  of  the  county ,  audi- 
tor, to  be  paid  out  of  the  tneasury,  shall 
be  audited  and  approved  by  the' bounty  audi- 
torl  and' ian  order  made  by  the' county  court 
or  board  ot.  conimlssioiiers,  before  the  same 
sludi  be  paid,'  "Ho  order  or  wanUntfor  tke 
payment  of  dny  demand'  shall  be  yalidj  either 
In'tKe  hands  of  thte  original  jpayee  or  holder, 
or  any  transferee  or  assignee  -l^ereoi'f,  unless 
the  demand  for  whleh  the  same  wss  Issiied 
shall  have  been  ^rst  duly  audited  iind  ap^ 
proved  by  the  county.  ^udito>,:as  iij^.thls  act 
provided.?  .  ,  ,    r, 

.:Tbe -principle  is  aunoonced.  in  iWare  t. 
Qowen, 'TO  Me.  534,  and  in  Jljiler  v.  Sco- 
ville,  35  111.  App.  385,  that  w'ben  labor  con- 
tsaotod  tor  is  jterfoameid,  and  Ui«re.  remains 
only  to  fix  its  amount  and  value,  the  fat;^, 
that  by  the  contract  the  payment  is  to  be 
made  on  an  estimate  and  certificate  of  the 
third  person,  does  not  constitute  a  contingen- 
cy within  the  meaning  of  the  statute.  Clause 
4,  {  65,  c.  86,  of  the  Bevlsed  Statutes  of 
Haine,  provides  that  no  trustee  shall  be 
charged:  "By  reason  of  any  money  or  other 
thing  due  from  him  to  the  principal  defend- 
ant, unless  at  the  time  of  the  service  of 
the  writ  upon  him,  it  is  due  absolutely  and 
not  on  any  contingency."  Section  61  of  the 
same  chapter  provides  that  "any  money  or 
other  thing  due  absolutely  to  the  principal 
defendant,  may  be  attached  before  it  has 
become  payable;  but  the  trustee  shall  not  be 
compelled  to  t>ay  or  deliver  it  before  the 
time  appointed  therefor  by  the  contract."  It 
was  held  that  the  phrase  "due  absolutely  and 
not  on  a  contingency"  was  applicable  to  the 
past  earnings  of  a  party,  payable  in  the  fa- 
tore  on  the  estimate  and  certificate  of  a 
ttiird  person.  See,  also,  Cutter  t.  Perkins, 
47  Me.  557. 

In  Holbrook  v.  Waters,  19  Pick.  (Mass.) 
364,  It  was  held  that  the  Interest  of  a  hus- 


bavdiiaMa  le^kcyscataldg^  MrwffeiidAHng 
tlie-covirMralwWCsabjeet'  to  b%  attached  U 
the- hanOs 'of  theietfectrtflr,  at*<he  suit  of  H 
CMdltoir'Of  thebuBbend,  before'  a -decree  vt 

diatrlbbtlMi;  ''h:. 

^  In<°>Wel>ster.''Wag»B'  €6,  t.'  Peterscmt'  2T 
W-^  Va.  S14,  at  pa«e  334;  the  court:,  in  cdd'- 
liientiiag>  'on'  the  '  vi^s  bxpressed  b^  ^Mr. 
W^es,  la  his  Worlc 'On "Attachment  taii 
Garnishment,  c.>'6,'  -ctoee  of  soctloH  4;  p.  219, 
said:  "Thete  may  be  d^(Mc6d'  froifl  Vbeih 
and  other  cases  other 'reasons  'thau  thoM 
assigned'  by  tvkpieEl,  Why;  wDeb  a  defendafft 
haw  property  or<  fuMB"t&'tbe  hadds  of  aw- 
other,  thongb  It  niay  fte-'atider  such  dreuni- 
stances  that  he  caa^bt  institute  a  sarit  for  >ft 
tvfthout  prevfoutf'  utftioe  or  demahd,' '  exttSk 
property  or  txaidk  will  n^tferbe  etteiapt  frenl 
garnishment,  merely  bfecauB6  thfe  defefiffMit 
has  uM  given- Sneh'noUte  'or ''made  such  M- 
manfl."!'  Tli*i-^' 'are  cftfoudrtinfces  under 
Whifch'the  'gfairnJBh^  wUl  be' liable,  thoWgh 
thsaefetidant  <iould  ndf  immediately  recover 
of  him:  P)  Under  some  sttttuteis^.  When  a 
debt  IB  not  yet  dufe;  '(3)  wJiien  nottce  on  the 
part 'Of  the  defend&'iit  i»  A  prere<iulslte  t6 
recovery.  • '•      .'■■•■  -i  ■  -  ■.     ■  ■./.   ;i 

[1]  'Where  (He'  defenAkbt  -MS  property  '^ 
funds  in  tbb  possession  dr  ntadbt'  the  cohtHt 
of;  or  owing  from,  a  couttt;r','ittnd^^  such' cir- 
cumstances that  be  cannot  iiritlhrte  an-  il6- 
tiim  'therefor  -without  previous  liotlce  Or  iU- 
tatind,  Siich  property  oi'  fund*,  if  otfcerWlSfe 
HaMrito  be  snbjecfed  to  garnishment, -ciftte- 
iot  bfe  exempt  for  wantof  sAfh  prelimlna]^ 
Action  6'n  the  part  of  the  defendant!;  ter.K 
so,,  he  might  foU  the'  thrust  of  the  '<itebi«*t 
by  purposely  avoiding  the  giving'  of  the  no- 
tice or  the  making  Of  the' deinaird.'    •'   '   " 

[J]  The  general  rule  is  tlittt  the  credltbt 
haS  no  greater  rights  against  the  ^amlsTie^ 
thaiHaie  defendant  ll^d  Befwrei  'ifttr' imt -vrtfe 
served;  that  he  steps  into  the  shoes  of  the 
defeudant  and  prosecutes  for  him  in  order 
that  the  credit  or  property  of  the  latter  may 
be  subjected  to  the  payment  of  such  Judg- 
ment as  may  be  obtained  against  him.  Here 
is  a  reasonable  exception  to  the  rule,  so 
manifestly  just  that  the  opposite  course,  as 
is  clearly  seen,  would  defeat  the  ends  of 
Justice.  Waples  on  Attachment  tc  Garnish- 
ment, pp.  217,  218;  Rood  on  Garnishment, 
i  46;  Keene  t.  Smith,  44  Or.  625,  527,  75 
Pac.  1065. 

[3]  It  is  not  a  decisive  test,  though  a  usual 
one,  that  the  principal  defendant  be  able  to 
maintain  an  action  or  suit  against  the  gar- 
nishee, in  order  for  garnishment  to  lie.  Whit- 
ney V.  Muuroe,  19  Me.  42,  44,  36  Am.  Dec. 
732;  Ham  v.  Peery,  39  111.  App.  341,  342, 
343;  Bank  of  Montreal  t.  Clark,  108  IU. 
App.  163,  168. 

[4]  Throughout  the  United  States,  garnish- 
ment is  purely  a  statutory  proceeding,  and 
its  operation  is  controlled  by  statutory  au- 
thority. Drake  on  Attachment  (7th  Ed.)  I 
451. 
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.  [1}  Rcfcrring  wgitia  to  onr  «tatate,i  it  wlU 
be  ntMerred  from  aectloa  2bi,  L.  O.  U,  tbat, 
"U  8«Bh  debt  be  not  then  da**^  tt  ahoold 
te  sold  •■  other  property:  therefore  in  sixh 
case  no  Judgment  is  taken  agaiitst  the  gax> 
Ulshee.  The  requirement  that  the  claim' of 
WIIsoK  against  Mnltnomah  county  should 
Unit  be  presented  and  audited,  would,  at 
the  most,  only  require  the  plalntllC,  after 
the  claim  was  sold,  upon  execution  to  present 
It  for  auditing  and  allowance.  According  to 
tile  stipulation  of  the- parties  as  to. the  facts, 
Wilson  had  performed  the  labor  and  was 
entitled  to  the  amount  of  wages  named. 
JNothing  further  remained  for  him  to  do  to 
make  the  liability  of'  the  county  complete, 
except  the  presentation  of  the  claim  for 
auditing  and  allowance.  This  requisite,  ac- 
cording to  the  rules  abore  mentioned,  would 
not  exempt  the  debt  from  garnishment  i£s- 
peclally  should  this  rule,  be  invoked  under 
our  statute  wblchi  plainly  provides  that 
wages  owing  to  any  person  from  any  county 
shall  be  subject  to  garnishment  and  execu- 
tion. Any  other  rule  would  render  the  1^- 
JUslative  decree  nugatory  or  of  little  avaU. 
It  would  be  useless  for  plaintiff  to  wait  un- 
til the  claMa  ^as  luesented  or  paid.  If  he 
most,  the  ends  of  Justioe  would  often  be  de- 
teated.  .  Wilson's  claim  against  the  county 
at  the  time  of  the  service  of  the  writ  was 
not  contingent  within  the  meaning  of  the 
rule.  Counsel  for  defendant  cite  and  rely 
upon  Case  v.  Noyes,  16  Or.  329,  332,.  19  Pa& 
i04.  It  should  be  remembered  that  section 
25is,  li.  p.  Ia,  which  changed  the  law  in  re- 
spect to  garnishment,  was  not  in  force  when 
that  opinion  was  rendered.  It  is  urged  that 
it  would  be  an  inconvenience  to  the  public 
to  subject  such  claims  due^  from  a  county  to 
the  process  of  garnishment;  but  tbat  is  a 
tegislatlre  .question.    It  la  a  simple  matter 


for  ocNutv  oflleert,  whin  mdi  imMeedUigs 
hre  taken,  to  defer  payment  to  the  Judgment 
debtotr  and  wake  oerttficate  of  the  fact*  In 
response  to.  the  gamlsbment  This  Is  re- 
qnired  of  persons,  and  the  statnte  rabjents 
counties  to  the  same  provisions. 

It  follows  that  the  Judgment  of  the  lower 
court  ahouU  be  affirmed,  and  it  is  so  ordered. 


(IT  Kan.  TM) 

In  re  WASHINGTON. 

(Supreme  Court  .of  Kansss.     Jane  4.  1912.) 

In  the  tnatter  of  the  disbarment  of  W.  B. 
Wajibbieton.    On  application  for  reinstatement. 

Beio9tatement  ordered. 

M.   B.   Nicholson,  and  I>e  Monroe,  for  re- 
spondent 

P^tt  CURlABf.     The  eonrt  having  beieto- 

fore  ordered  tbat  within  a  certain  period  of 
time  the  respondent  herein  could,  upon  'compli- 
ance with  certain  conditions  placed  by  the  court 
upon  the  making  of  the  same,  present  a  mo- 
tion for  reinstatement  as  an'  attorney  and 
counselor  at  law  at  the  bar  of  this  state,  and 
it  appearing  to  the  court  that  the  respondent 
herein,  W.  B.  Washhigton,  has  complied  with 
the  order  and  judament  of  this  court  in  this 
disbarment  proceeding,  and  that  he  now  ap- 
pears before  said  court  by  M.  B.  Nicholson 
and  Lee  &(onroe,  bis  attorneys,  with  proper 
showing  and  recommendations  for  reinstate- 
ment and  the  court  being  fully  advised  in  the 
premises,  docs  now  order  that  upon  his  ap- 
pearing personalTy  before  the  court  and  taking 
and  subscribing  to  the  oath  prescribed  by  law. 
and  from  thenceforth,  said  W.  B.  Washington, 
respondent  herein,  be  reinstated  as  a  member 
of  the  bar  of  this  state  in  good  standing  as  an 
attorney  and  counselor  at  law,  with  permission 
to  practice  law  l>efore  any  and  all  courts  in 
the  state,  the  judgment  of  disbarment  hereto- 
fore rendered  notwithstanding. 

Ths  eatlt  WM  tak€B  ana  the  roll  sisnad  ItaM  IT, 


I.:. I    !•• 


Digitized  by 


Google 


Watita.) 


irra  ▼.  mXnlbt 


1009 


GRANT  T.  lilLTBNTHAIi. 

CSupreme  Court  of  Washington.     Aug.  30, 
1912.) 

COHTBACM     (f     322*)— CONSTKUCTION     CON- 

TBACTs — Perfobmarcb— Evidence. 

In  an  action  for  compcDsation  under  a  sub- 
contract to  grade  a  street,  evidence  held  to  sus- 
tain findings  that  plaintiff  completed  all  the 
work  called  for  by  ilt  contract. 

[Ed.  Note. — For  other  c«se«.  see  Contracts, 
Gent.  Die.  if  1306,  1807,  1339,  1347,  1348,  1465, 
1492.  1534,  1542,  1754,  1772,  1768,  1801,  1802, 
1804-1808,  1815,  1816;   Dec.  Dig.  |  322.*] 

Department  1.  Appeal  from  Superior  Court, 
Spokane  County;    Henry  L.  Kennan,  Judge. 

Action  bj;  A.  E.  Grant  against  H.  L.  LiUen- 
tbal.  Judgment  for  plaintiff,  ^nd.  defendant 
appeals.    Afflrmed. 

Barctaam  &  Blair,  for  appellant  Onlien 
tc  Lee,  of  Spokane,  for  respondent 

MOBRIS, '  J.'  Action  to  ■  recover  balance 
claimed  to  be  doe  under  a  mbcontract  to  do 
certain  work  connected  wltb  the  gradlntr  of 
a  street  Appellant  obtained  a  contract  fuem 
the  city  of  Spokane  to  grade,  curb,  and  lay 
sidewallcs  along  what'  is  known  as  Syrlnga 
road.  He  sublet  a  part  of  this  contract  to 
respondent  and  ttae  difference  between  them 
is  as  to  wliat  work  was  included  in  this 
subcontract  Tlie  court  bdow  found  in  favor 
of  respoadoit  and  sustained  Ids  contention.. 

The  contract  between  the  parties  hereto 
reads:  "All  of  the  grading  necessary  for 
the  grading  of  Syrlnga  road  from  the  center 
line  of  Highland  boulevard  to  the  center  line 
of  Overbluff."  The  prices  for  the  work  to 
be  done  are  also  given  as:  "solid  rock  exca- 
vation, one  dollar  per  cubic  yard ;  loose  rock 
excavation,  flfty-flve  centp  per  cubic  yard; 
earth  excavation,  thirty  cents  per  cnbic 
yard;  excavating  for  curbs,  eight  cents  per 
lineal  foot"  Contending  that  he  had  com- 
pleted his  contract,  respondent  ceased  work, 
and,  not  obtaining  what  be  claims  to  be  due 
bim,  he  brought  this  action.  Appellant  con- 
tends that,  subsequent  to  res];)ondent  leaving 
the  work,  he  was  compelled,  under  liis  con- 
tract with  the  city,  to  do  the  following  work 
at  a  cost  of  $535.28,  which  work  was  proper- 
ly included  within  respondent's  contract  and 
should  have  been  done  by  him:  Filling  up 
the  portion  of  the  parking  strip  between  the 
sidewalk  and  the  curb;  filling  in  back  of  aide- 
walk;  raking  off  the  larger  stones;  crowning 
the  street  Here  we  have  a  plain  question  of 
t&ct  as  to  whether  or  not  respondent  complet- 
ed all  the  work  called  for  by  bis  contract 
Soitie  of  the  witnesses,  competent  to  deter- 
mine the  meaning  of  the  technical  expressions 
used  in  the  contract  and  the  amount  and 
character  of  work  called  for,  say  be  did; 
others,  equally  competent,  so  far  as  ifc  can 
obse^e  from  the'  record,  say  he  did  not.  We 
are  Inclined,  after  reading  the  evidence,  to 
agree  with  the  lower  court  tiiat  its  weight 
and  prei>onderance  at«  with  respondeat 
=     125  P;^^^!'  '•  .  V 


The'  assistant  city  engineer  In  charge  of 
the  work  testified  that  he  Set  stakes,  with 
blue  chalk  marks  on  them,  to  indicate  to 
the  grading  contractor  the  final  line  of  the 
grade.  The  evidence  shows  ttiat  respondent 
graded  up  to  the.  bine  chalk  marks.  Other 
evidence  is  to  the  effect  that  these  blue  chalk 
marks,  placed  on  stakes  driven  at  each  side 
and  in  the  center  of  the  roadway,  indicated 
to  the  contractor  the  finish  line  of  his  work, 
and  when  the  grade  is  as  indicated  by  the 
bine  chalk  marks  it  Is  finished.  This  testi- 
mony is  ample  to  sustain  the  findings,  and 
they  will  be  sustained. 

Judgment  affirmed. 

FULLERTON,  PARKER,  OHADWICK, 
and  GOSE,  JJ.,  concur. 


NYE  v.  MANLET. 

(Supreme  Court  of  Washington.     Aug.  21, 
1912.) 

L   APPEAI,  and  EBBOK  (|  966*)— CoNTlHtJANCE 

(I  7*)— Review— Dmcbetion. 

The  granting  of  a  continuance  rests  with- 
in the  trial  court's  sound  discretion,  exercise  of 
which  will  be  disturbed  only  for  abuse. 

[Ed.  Note. — ^For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  8'3837:  Dec.  Dig.  |  966;* 
Continuance,  Cent  Dig.  i|  17,  18;  Dec.  Dig.  { 

2.  CoNHNUAHCE   (i  19*)  — Absbkcb   of  De- 

FENDAWt. 

In  an  action  on  notes,  it  was  not  an  abuse 
of  discretion  to  refuse  a  continuance  beyond 
October  9th,  Nquested  by  defendant's  counsel 
on  account  of  defendant's  absence  in  Alaska, 
where,  on  June  24th,  the  case  was  set  for  trial 
September  26th,  and  various  continuances  were 
granted,  and  where  defendant  failed  to  advise 
his  attorney  as  to  his  whereal>outs,  so  that  he 
could  be  reached  by  letter  or  telegram  within  a 
reasonable  time. 

(Ed.  Note. — For  other  cases,  see  Continuance, 
Cent  Dig.  |f  41,  43-48;  Dec  Dig.  i  19.*] 

3.  New  Trial  {|  96*>— Orottndb— Mbbitobi- 
OVB  Deiknse. 

Existence  of  a  meritorious  defense  or 
cause  of  action  is  no  ground  for  new  trial  after 
judgment  has  been  taken  in  the  absence  of  a 
party,  if  he  has  failed  to  use  reasonable  dili- 
gence to  present  the  same  at  the  iormer  trial. 
[Ed.  Note.— For  other  cases,  see  New  Trial, 
Cent.  Dig.  iS  190-194;  Dec  Dig.  |  95.»] 

Department  2.  Appeal  from  Superior 
Court,  King  County ;  H.  A.  P.  Myers,  Judge. 

Action  by  Roy  T;  Nye  against  F.  G.  Man- 
ley.  Judgment  for  plaintiff,  and  defendant 
appeals.    Affli^ned.  ' 

Kerr  &  McGord,  for  appellant  Hughes, 
MoMickett;  Dov^  &  Ramsey  and  J.  B.  Joa- 
Jon-Roche,  all  of  Seattle^  for  respond«)t 

BLLIB,  J.  This  action  was  'brought  to 
recover  the  amount  alleged  to  be  due  upon 
two  iHromlssory  notes  executed  and'  deliver- 
ed by  tMe  defendant  to  the  plaintiff,  and 
aWto  recover  the  amount  alleged  to  be 
due  to  platetiff  trptm  a  certain  written  cob- 
tract  between  itialiMtf  aad  dtfendant 
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-  Tbe  aw^ver  set  np  In  defense  lack  of.con- 
ei^eratlon,  fraud,  durest),  coercion,  IntinildaT 
Uon,  and  other  unlawful  means,  alleged  to 
haye  l>een  used  by  the  plaintiff  to  Induce  the 
execution  and  delivwy  of  tbe  notes  and  con- 
tract 

On  June  24,  1911,  tbe  case  was  set  for 
trial  on  S^tember  26,  19U,  before  Hon. 
J.  T.  Ronald,  one  of  the  Judges  of  the  su- 
perior court  for  Ktnir  county.  At  the  time 
tbe  case  was  set, for  tria:t,  the  defendant  was 
In- Alaska,  and  had  not  returned  to  Seattle 
on  tbe  date  set  for  trial.  Upon  application 
of  his  attorney,  tbe  cause  was  continued  to 
October  5tb,  and  on  that  d^  again  continued 
to  October  6tb,  when,  on  application  sup- 
ported by  affdavits  of  his  attorney,  the 
cause  was  further  continued ,  to  October  9, 
1911.  At  that  time,  the  defendant  still  be- 
ing absent,  application  for  a  further  con- 
tinuance was  made.  This  was  resisted  by 
the  plaintiff.  And  was  denied  by  the  court 
The  defendajat  thereupon  applied  for-  a 
change  of  Judges,  alleging  dlsquallflcatlon 
on  the  part  of  Judge  Ronald  to  try  the  ;cau^ 
on  the  ground  of  prejudice  against  the  iSe- 
fendant  and  his  attorney.  The  change  was 
granted,  and  In  the  afternoon  of  the  same 
day  tbe  case  came  on  for  hearing  before  Hon. 
H.  A.  P.  Myers.  The  application  was  re- 
newed upon  the  same  grounds  istated  in  the 
affidavits  presented  on  the  former  applica- 
tion and  an'fldditional  statement  of  contisel. 
Further  continuance  was  denied.  The  cause 
was  tried  to  a  Jury,  tbe  defendant  introduc- 
ed no  evidence,  and  the  court  directed  a  ver- 
dict for  plaintiff.  The  defendant  moved  for 
a  new  trial.  Th,e  motion  was  overruled,  and 
Judgment  was  entered  apon  the  verdict  -  Tbe 
defendant  has  appealed.  , 

[1,  J]  Appellant's  first  contention  Is  that 
the  trial  conct  abused-  its  discretion  in  de- 
clining to  grant  a  continuance  when  tbe  case 
was  finally  called  for  trial. 

The  first  affidavit  for  contlnoanoe  made  by 
th'e  appellant's  attorney  stated,  In  substance, 
that  In  May  oj:,  Jun^,  191,1,  he  was  employed 
by  the. defendant  as  bis  attorney;  that  he 
etatereO'  lBt«  negotiations  ifitm  tble  pibintiir 
lookbi^  to  a  setttem^t  of  tbe  case;  that 
the  plaintiff  offered  tb  iiccept  k  specific  sum 
Ih  settlement,  provided' -the  money  Was  paid 
immedlatelT,  to  which  the  defendant  agrMd, 
but  there  was  unavoidable  delay  In  making 
tbe  payment;  that  tlie' 'defiendliut  was  then 
at  Idltarod,  Alaska,  and  it  Was  difficult  t» 
commtqnicate  with  Um;  tbfit  the.  sffliiot  short- 
ly thereaft^  ^ent  East  and  returned  sente 
time  in.Ju^,  and  in  Aogost. be  was  adjilseQ 
that  the  authority  to  settle  and  arrange  for 
pay^ieqt  of  money  in  settlement  bad  been 
delayed rlthtough  iu>  fa,nlt..of  the  defendant; 
that  it- developed  that. settlement  could  net 
be  m.adei::t4iat  the,  affiant  immedj^tely;  at- 
tempted to  «onuanaicate  jwlth  the  defeodr 
a»t.'  but  was  unable  tp.wwshrWwi  |(»y  tetter 
or  by  wire;  tbfat  the '»fflM4:!raa:  informed  by 
tbe  defendant's  brother-in-law  that  the  de- 


fendant wonid  reach  Seattle  between  the 
Sth  and  15th<  of  0<)tober,,l&U;  that,  so  far 
as  affiant  was  advised,,  the  appellant  did 
not  know  of  the  setting  of  the  case  for  trial; 
and  that.be  was  the  moat  Uopertant  witneaa 
for  the  defense. . .        •     .' 

In  a  second  affidavit  the  attorn^  stated 
that  during  the  latter  part  of  August,  1911, 
he  was  for  the  first  time  adviaed  that  the 
case  had  been  set  for  trial;  tbat  he  Immedi- 
ately advised  respondent's  then  attorneys, 
Wardall  &  War'dall,  that  it  would  be  impos- 
sible for  appellant  to  try  the  case  at  that 
time,  and  Ife  wotrld  be  Compelled  to  move  for 
a  continuance-  that  lie  asked  respondent's 
attorney*  to  ascertain'  whether  their  <dlent 
would  then 'accept "In  settlement  the  sum 
which  be  had  agreed  to  accept  in  June,  and, 
if  not,'  wlieUifer'the  case  could  be  continued 
to  the  latter  part- of  October;  -that  affiant 
was  advised  a  day  or  two  later  that  the 
respondent  would  <  not  acoet>t  tlie  offered  set- 
tlement, and  that  ':rtaponden(/a  attorneys 
stated  that  they  would  telegraph  respondent 
and  '  ascertain  '  whether  '  be  wonld  agree  to 
tbe  continvanoe ;  that'  affiant  received  no 
further  informatioti  till  a  short  time  before 
tbe  case  was  iet  for  hearing.  The  affidavit 
then  again  set  forth  tbe  Im^wrtance  of  ap- 
pellant's presence  at  the  trial,  and  stated 
that  the  affiant  did  not  then  kno^  bis  ad- 
dress in  Alaska,  or  where  he  could  be  reach- 
ed by  letter  Or  telegram,  but  had  been  ad- 
vised" by  the  appellant  when  he  left  Seattle 
in  May  that  he  would  return  In  October, 
1911,  and  dffiant  had  then  told  him  he 
thought'  the  case  would  'hot  be  reached  for 
trial  till  th^  litter  .gfert  of  October. 

The  respondent 'In  his '{Lffidayit  contesting 
the  contfnuan'M,  ain6bj^  other  things,  stated: 
"I  had  some  negbtlatlon  with  Mr.  E.  S.  Mc- 
Cord,  6ri6  of  'th^'  attorneys  for  the  defend- 
aicit,  liking  to'  a'  settlement  of  said  cause. 
The  said.  E.  ^.  McCord  was  advised  by  me 
that  X  would  Accept  a  certain  sum  in  ^ttle- 
ment  of  said  caUse,  provided  said  sum  waa 
paid  not  later, th^n. June  3d.  Said  sum  was 
nqt  paid  at  that  tfiue,  and,  I' then  abandon- 
ed my  negotiations;  iind  the  said  E.  Sj,  He-. 
Cord  'well  knejv  upon  that  date  that  all 
negotiations .  Io9^1ng  tP  a  settlement  were 
terminate^.,' 7he  next  day,  and  on  June  4. 
I9ll, '.  I  accepted .  the  position  of  .Assistant 
Unifed  Statea  Attorney  fof  the  First  Divi- 
sion of  Alaska,  .and  shortly  afterward  pror 
ceedei  to  Ketchikan,,, Alaska,  where  1  am 
now  stationed  in  the  discbarge  of  my  duties 
as  such  pfficer.  Shortly  after  acc^tlog  said 
position,  I  arranged  for  a  leave  of  absence 
to  enable  me  ta  com,e  ,to  Seattle  to  attend 
to  the  trial  of  said  ^^use,  and  to  prepare 
for  tb.e  sajn^i  uppn  .the  date,  said  cause  wan 
set,  aa  aforp^di;  and  I  secured  from  the 
i;)|epar(xumt  at  Waahtugton,  D.  C.,  and  my 
superipr .  officer  «..  le^ve.  of  absence,  which 
entltl^  jqoe  to.  remaifi  eit  Seattle  for  the  trial 
of  said  cause  for  about  10  days  beginning 
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September'  2lBtt  aad  m>  loager,  ae  I  am  at 
present  advised.  I  further  state  that,  sluce 
the  said  3d  day  of  June,  1011,  there  have 
been  no  negotiations  for  Bettlemebt,  and  no 
negotiations  at  all  between  thfe  said  defend- 
ant, or  any  one  on  his  behalf,  and  'myself, 
or  any  one  upon  my  behalf,  and  during  all 
of  said  time  the  6ald  defendant,  or  his  rep- 
resentatives, have  been  advised  that  all  ne- 
gotiations were  abandoned,  and  that  said 
cause  was  to  be  tried  upon  the'  day  It  has 
been  set,  or  as  soon  thereaft^  as- it  could  be 
reached.  I  further  state,  as  a  matter  with- 
in my  own  knowledge,  that  there  is  and  has 
been  during  all  the  tliue  since  June  3,  1911, 
telegraphie  and  mall  commnnlcatioh  between' 
the  dty  of  Seafitle  and  Idltarod,  Alaska; 
that  during  all  of  said  tliiie  the  said  defend- 
afit,  F.  G.  Manley,  has  beeb  at  or  within  10 
miles  of  Iditarod,  Alaska,  at  which  point  be 
might  have  been  communicated  with  at  any 
time."--     ■■  ••     ■■•■■■■••        •     ■     - 

One' 'bf  'the  re«poffdent'0  attorneys  also 
made  tin  affidavit  as -follows:  "^hat  he  Is 
one  of  the  attorneys  for  the  plaintifT  In 
the  above-entitled  action;  that  on  the  8th 
day  of  August,  1911,  Mr.  McCo»d,  of  counsel 
fot  Ihe  defendant,  dalled'  affiant  tip  by  tele- 
phone '  and  offere^l  eli^t  thousand  dollars 
($S,000.00)'casti-'to  settle' the  case,  and  also 
stated  that  Mauley  at  that  time  wotild  not 
attend  trial;  that  «a  the  said  8th  day  of 
An^sti  1911,  ifflant  ■  communicated  >  irltb 
plaintiff,  fbr  the  pntr^se  of  aseertalnlng 
whether' (he  plaintiff  wonld  accept  saM  of- 
fer; that  plaintiff  and  affiant  excbanged  tel- 
egraphic messages'  with  each  other  as  to 
offer  bf  settlement;  that  plaintiff  noitUed  af- 
fiant -that  he  would  not  accept  the  said 
offers -and 'Chat  plaintiff  expected 'the  cause 
to  Ik, tried  upontbe  day  named' as  the  day 
of  triali  -and  npon  receiving:  said  Information 
from  plaintUD  alRant,  on  the  9th  day  of  An- 
gost,  1911,  quotM  plaintiff's  telegraphic  re- 
ply refusing  the  eald  offer  to<Mr.  McOord, 
and  then  and  there  notUled  Um  to  telegcaph, 
tt'Deoeasary,  to  ManUy,  in  order  to  get  him 
out  here  in  time  for  trial  on,  t«  wit,  S^item- 
Iwr:26th4  informing  hinL'.that  the  eauae  had 
already  been  delayed -too  long,  and  that  Mr. 
Nye  wotfld  be  here  on  the  date  set  for  trial; 
that  Mr.  MeOord  theren^n  rolled  that  he 
would  maike  every  effort' to  get  Mr.  Manley 
here  for  trial,-ibnt  feared  that  said  Maaiey. 
would  be  nnaUe  to  leach 'bete  before  the 
ist  of  October." 

It  la  the  settled  law  of  thbi  state  that  the 
granting  of  a  continuance  is  a  matter  resting 
wlttatn  the  sound  discretion  of  -the  trial 
court,  and  -  that  Its  refusal  to  grant  a  con- 
ttaiaaace  will  not  be  reviewed,  except  for 
abmse  of  that  diseretlon.  Jnch  v.  Hanna,  11 
Wadi.  676,  40  Fae.  341;  WareUlme  v.  Scbwdt- 
aer,  61  Wash.  899,  9B  Fac.  747. 

"A  stronger  case  for  a  continuance  on  ac- 
count of  the  absence  of  a  witness  most  be^ 
miide,  if  that  witness  la  a  ppirty  to  the  ac- 
tion, than  would  be  reanlred  were  be  a  third 


-person,  nnlass  the  case  presents  aonn  pecul- 
iar feature  from  which  some  material  in- 
justice to  the  party's  rights  would  result  in, 
case  of  trial  without  postponement  It  la. 
the  duty  of  a  patty  to  be  pneaent  at  the 
trial  of  his  <Kwn  cause,  and  his  absence  wiU, 
as  a  general  rule,  be  considered  as  his  own 
peril.  Especially  ia  It  proper  to  refuse  a 
request  i«r  a .  eontiauance  where  it  is  not 
known  whwe  the  party  Is,  or  the  cause  of 
his  absence,  where  the  evidence  proposed  to, 
be  given  codld  sot  affect  the  res^t  of  the 
trial,  or  where  he  has  been  guilty  of  gross, 
negligence."    9  Cyc.  pp.  118,  114. 

Under  all  of'  the  facts  and  circumstanoea 
appearing  in  the  affidavits  presented  In  be-, 
half  of  both  pidrtles^  we  cannot  say  ttiat 
there  was  an  abuse  of  discretion  in  the  re- 
fusal of  a  cninUnuaniSB  :whiB!b  ,tbe  icese  'finally 
came  on  for  trial.  'While  the  affidavits  at> 
the  appellant's  attorney  may  be  held  suffi- 
cient to  exonerate  the  attorney  from  blame, 
the;  are  not  sufficient  to-  excuse  the  appel- 
lant blmself.^  The  case  was  ao  important 
one,..  Involving  a  large  sum.  of  money.  In 
bis  own  interest,  he  (should  have  kept  his  at- 
torns ^ntioually  and  particularly  adv^ed, 
of  his  whereabouts,  so  that  he  could  be 
readied  by  letter  ot  by  telegram  within  a 
reasonably  time.  The  circumstantial  afflda- 
,vlt  of -the-  respondent  stated  that  during  all 
the  tlm«  from  June  3,  1911^  tUl  the  trial' 
there  was  telegraphic  and-niail  communica- 
tion between  Seattle  and  Iditarod,  Alaska; 
that  during  all  of  that  time  the  appellant 
was  at  bif  within  10  miles  of  the  -latter  place. 
This  is. not  controvert^  From  the  affidavit 
of  the  respondent's  attorney,;  it  appeared, 
that  on  August.  9,  1911,  counsel  for  the  ap-. 
pellant  was  advised  that  the  plaintiff  had' 
refused  the  offer  of  settlement  for  f 8^000. 
The  cause  was  not  Anally  tried  until  Octo- 
ber 8th.  Had  the  appellant  observed  reason- 
able diligence  in  his  own  Interest  and  kept 
In  touch  with  his  attorney,  he  could  have 
been,  advised  of  the  date  of  trial  in  time 
to  attend.  It  is  true  that  in  many  respects 
the  affidavits  presented  in  behalf  of  ttie  par- 
ties, respectively,  were  contradictory;  but 
those  of  the  respondent  and  his  attorney 
were  the  more  circumstantial  and  6xact. 
Moreover,  the  appellant  must  have  known 
that  die  case  had  not  been  settled  by  reason 
of  the  fact  that  he  was  not  advised  of  the 
payment  of  the  money.  From  a  careful  con- 
sideratlpn  of  the  whole,  record,  we  cannot 
say  that  the  trial  court  was  not  Justified  in 
refusing  the  continuance.  .  - 

[4]  It  is  next  urged  that  a  new  trial  should 
have  been  grranted.  It  is  manifest  that,  It 
there  was  no  abuse  of  discretion  in  refusing 
the  continuance,  there  was  none  in  refusing 
a  new- trial.  Vbe  affidavits  in  support  of  the 
motion  for  new  trial.  In  addition  to  the  things 
set  out  In  the  affidavits  for  the  continuance, 
merely  detailed-  the  evidence  which  the  ap- 
pellant and  his  witnesses  claim  would  haT« 
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been  adduced,  had  the  contiiraance  been 
granted.  It  Is  argued  that  they  show  a  mer- 
Itorlons  defense.  Under  the  circumstances, 
this  Is  not  sufndent  ground  for  a  new  trial. 
It  Is  not  the  law  that  by  showing  a  meritori- 
ous defense  or  cause  of  action,  which,  by 
the  exercise  of  reasonable  diligence,  might 
bare  been  presented  at  the  trial,  the  failure 
to  exercise  that  diligence  and '  present  the 
evidence  at  the  trial  may  be  overcome.  Such 
8  situation-  certainly  presents  no  stronger 
reason  for  a  new  trial  tban  the  claim  of 
newly  discovered  evidence,  which  the  trial 
court  has  found  could  have  been  discovered 
and  produced  at  the  trial  by  the  exercise  of 
reasonable  diligence. 
The  Judgment  is  afflrmedS^ 

FULLERTON,  MORRIS,  and  MOUNT,  JJ., 
concur. 


FINLET  y.  WESTERN  EMPIRE   INS.  CO. 
OF   WASHINGTON. 

(Supreme  Court  of  Washington.     Aug.  23, 
1812.) 

1.  iNStmANCK    (I   136*)— ACCEPTANCK   OF  POL- 

icr. 

Plaintiff,  to  whom  a  policy  was  issued  by 
defendant  to  take  the  place  of  one  of  another 
company,  which  it  desired  canceled,  is  not 
shown  to  have  refased  to  accept  it,  but  rather 
to  have  accepted  it  and  held  it  subject  tq  his 
legal  rights,  where,  -on  being  consulted  by  de- 
fendant after  a  fire  as  to  whether  he  intended 
to  make  a  claim  against  it,  he,  after  stating 
what  he  would  have  don*  it  consulted  before 
it  was  issued, .  stated  that  be  Intended  to  bang 
onto  all  the.  policies. 

[Ed.  Note.— For  other  cases,  see  Insurance, 
Cent  Dig.  U  219-230;    Dec  Dig.  |  136.»] 

2.  Insurance  (J  141*)— Estoppel  to  Assert 

NONACCEPTANCE. 

A  company,  having  issued  and  delivered  a 
policy,  and  known  of  the  destruction  of  the 
property  when  the  loss  was  adjusted,  and  ac- 
cepted proof  of  loss  and  participated  in  an  ad- 
justment which  proceeded  on  the  theory  of  it 
and  other  policies  being  valid,  and  issued  its 
check  for  its  share,  admitted  liability,  and  so 
was  estopped  to  assert  that  there  had  been, 
without  its  knowledge  a  refusal  to  accept  the 
poUcy,  so  that  it  was  not  in  force. 

[Ed.  Note. — For  other  cases,  see  Insurance, 
Cent.  Dig.  a  75,  253-202;  Dec.  Dig.  f  141.»] 

3.  Insurance    (|   229*)  —  Cancellation  — 
Waiver  of  Notice— Contract  fob  New  In- 

BURANCE. 

The  requirement  in  a  fire  policy  of  five 
days'  notice  of  cancellation,  l>eing  for  the  bene- 
fit of  insured,  is  waived  when,  within  that  time, 
on  notice  of  desire  to  cancel,  insured's  agents, 
authorised  to  keep  the  insurance  up  to  the 
amount  then  on  the  j^roperty,  contract  for  oth- 
er insurance  to  take  its  place;  and  the  old  pol- 
icy then  ceases  to  be  in  force — the  agreement 
to  take  the  new  policy  being  in  legal  effect  an 
acceptance. 

[Ed.  Note. — For.  other  cases,  see  Insurance, 
Cent.  Dig.  {{  500-^3;    Dec.  Dig.  |  229.*] 

Department  1.  Appeal  from  Superior 
Court,  Spokane  County;  J.  D.  Hlnkle,  Jndge. 

Action  by  J.  D.  Flnley  against  the  Western 
Empire  Insurance  Company  of  Washington. 


Judgment  tor  plaintiff;    4efeiidant  appeals. 
Affirmed. 

Charles  P.  Lund,  for  appellant  W.  W. 
Zent  and  D.  W,  Henley,  of  Spokane,  for  re- 
spondent 

CHAD  WICK,  J.  On  August  20,  1910, 
plaintiff  held  three  policies  of  insurance  cov- 
ering a  certain  stock  of  lumber.  These  pol- 
icies were  written  by  tbe  New  Brunswick, 
Glenn  Falls,  and .  Fireman's  Fund  Insurance 
Companies;  each  policy  being  for  the  sum  of 
$2,500.  The  New  Brunswick  Company,  being 
desirous  of  canceling  Ua  policy,  notlfled  its 
local  agents  at  Spokane  to  notify  the  assur- 
ed of  Its  intention.  Instead  of  acting  under 
tlie  termf.'of  the  policy,  which  called  for  a 
flve-day.  notice,  the  agents,  Rogers  &  Rogerfi, 
wlK)  seem  to  hav<e-  been  factors  In  behalf  of 
the  Insured,  88  well  ^s  the  company,  immedi- 
ately set  about  to  secure  another  contract.  In 
lieu  of  tbe  one  the  New  Brunswick  Company 
desired  canceled.  This  they  secured  from 
the  defendant,  the  Western  Empire  Insurance 
Company  of  Washington,  on  August  20th. 
The  policy  was  dated  August  22,  1810,  but 
was  not  actually  issned  and  delivered  to 
plalntur  until  tlie  23d.  The  property  was 
destroyed  by  fire  on  the  21st  of  August  Aft- 
er the  flre^  a  surrender  of  the  New  Bruns- 
wick policy  was  dcmaoded.  Plaintiff  re- 
fused to  surrender  it  but  held  both.  Tbe 
loss  wasi  thcoreafter  adjusted  by  an  ind^end- 
ent  adjuster, -and  the  loss  apportioned  be- 
tween the  four  comitanies.  Defotdant  drew 
Its  check  for  the  aaao«nt  awarded  by  Clie  ad- 
juster—41,233.78-^'and  seat  it  to  plaintiff,  but 
stopped  payment  thereon  prior  to  its  present- 
ment at-  the  bank.  Upon  plaintiff's-  motion, 
the  case  was  withdrawn  from  the  Jury,  and 
the  court  adjudged,  as  a  matter  of  law,  that 
plaintiff  was  entitled  to  recover. 

This  appeal  is  prosecuted  in  reliance  upon 
the  ass<;i'tlon  that  the  poUcy  of  the  appellant 
was  not  delivered  or  accepted  by  the  insured 
prior  to  the  fire;  and  therefore  tliere  can  be 
no  liability.  Appelltlnt  bad  no  notice  of  the 
purpose  of  Rogers  &  Rogers  to  cancel  the 
NeW  Brunswick  p(riicy  and  substitute  there- 
for appellant's  policy  until  after  the  fire. 
There  were  no  conditions  or  limitations  at- 
tending the  contract  It  was  made  in  tbe 
usual  way,  and  the  policy  issued  in  doe 
course,  and  was  made  by  an  attached  slip  to 
date  from  August  20,  1910. 

[1,2]  The  record  hardly  Justifies  tbe  as- 
sumption that  respondent  did  not  accept  the 
imllcy  of  appellant  It  shows  rather  that  be 
accepted  it  and  held  it  subject  to  his  legal 
rights  In  the  matter,  which,  so  far  as  tbe 
New  Brunswick  Company  is  concerned,  were 
adjudicated  in  Flnley  v.  New  Brunswick  Fire 
Ins.  Co.  (C.  G.)  193  Fed.  195.  AppeUant's 
agent  called  on  Mr.  Flnley  after  the  fire,  to 
ascertain  whether  be  intended  to  make  a 
claim  against  appellant    He  states  the  sub- 
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stance  '«f  the  eonreraatioii  t«.  be  ''tbat  U  be 
bad  be^n'  conniited  In  tl>e  nutftec  be  would 
baTt»  alletred  the  New  BranawliOc  poliey'to 
have  been  canceled,  on  tiie  ground  tbat  be 
bad'flblpped  out  a  suffldeBt  amoiant  of  Inm' 
ber  to  bave  reduced  Its  valuer  ao  tbat  tber 
^,000  wotid  pracUcaUy  cover  it,  b«t.that  be 
bad '  not  been  consalted,  and  bad  not  knowl- 
edge of  the  laaaaDee  of  tbe  Western  Empire 
poMc^,  nor  any  knowledge  of  a  leQuested  oan- 
dellatlon  of  the  New  Bmdtwlck;  but,  being 
tbat  -tbe  adjuster  bad  been  on  tbe  ground, 
and  bad  adjusted  tbe  loes,  and.  bad  taken  in- 
to consideration  the  fact  of  there  belqg  $10,- 
000  Insurance,  tbat  be  proposed  to  hang  onto 
all  of  the  poUctea,  as  be  dl4  not  propose  to 
fall  between  tbe  two  stools-r-tbat  Is,  between 
tbe  New  Bftuiswiek  and  the-  Westent'  Em- 
pire^" TbU  falls  far  abort  of  sbowlng  a  re- 
fnaal  to  accept;  and,  whMt  taken  In  .coqmc-. 
tion  .with  flUbsequent  events,  we  tbjuk  ^aypel- 
lant  «!a8  clearly  bound  to  meet  Us  engage- 
ment. It  issued  its  policy,  dating  Its  liabU- 
Ity  from  August  20tb;  It  bad  delivered  tbe 
policy  and  knew  of  tbe  desti;uctlon,  of.  tbe 
propetty  at  ittare  time  tbe  loss  was  adjusted; 
it  aeeepted  proof  of  loss  and  participated  in 
an- adjustment  wblcb*  proceeded  upon  tbe  the- 
ory tbat  there  were  four  valid  policies;  1% 
accepted  an.  award  ttuit  r^iered  it  of  one- 
fourth,  of  its  liability,  and  Issued  ita  check 
tberefoc.  These  facts  are  an  admission  of 
llaMUty,.  and 'Clearly  estop  appellant  from 
maintaining  its  alietgation  tbat  "It  was  with- 
out notice  or  knowledge  of  tbe  fact  tbat  said 
plalntltr  had  refused'  to  accept  said  policy, 
and  that  the  same  was  not  ia  tome -at  tbe 
time,  of  tbe  loss."  '19  Cyc.  803.    .. 

[3] 'Tbe  casfrof  StebbtBs  v.  Lancasbine.  Ins. 
Co.,  00  N.  H.  06,  while  seeming  in  point,  is 
to.  be  distinguished  from  tbe  cuseatbAT. 
Tbat  case  turned  on  the  fact  that  dealingB 
between  insuranqe  aeents  with  ref^ence  to 
placing  a  risk,  and  tbe  writing  of  a  poUfiy. 
to  take  the  place  of  one  which  tbe  company 
deolted  canceled,  were  ineffectual  'to  termi- 
nate the  contract  until  notice  had  been  given 
to  tbe  assured.  Before  that  was  done^  tbe 
property  was  destroyed  by  fire,  and  it-  was 
oorrecUy  held  that,  the  liability  of  tbe  con- 
cellBg  company  being  &xed  by  the  destruction 
of  the  property,  there  was  no  liability  on  the 
part  of  tbe  defendant.  Or,  as  stated,  "after 
tbe  llabilty  of  the  company  has  become  ab- 
solute, notice  of  their  i^evions  election  to 
terminate  tbe  risk  was  of  no  effect."  If  no- 
tice bad  t>e«i  given,  and  tbe  substituted  pol- 
icy been  tendered  and  accepted,  tbe  Judgment 
of  tibe  court  would,  no  doubt,  bave  been  for 
the  defendant.  Here  ttogers  &  Bogers,  act- 
ing as  agents  for  respondent,  secured  the 
new  policy  in  order  to  effect  a  substitution, 
so  as  to  keep  tbe  pr<qperty  insured  up  to  $7,- 
500,  which,  considering  the  whole  record,  we 
think  they  were  authorised  to  do.  Their  act 
was  the  act  of,  and  their  knowledge  was  tbe 


knowledge  of,  tbe  respondent; .  and  tbe  timet 
limit  6b  tbe  -notice  of  cancellation,  being  for 
tbe  benefit  of  tbe  assured,  was  waived  when 
they  contracted  for  other  insurance.  The- 
New  Brunswick  policy  had  no  binding  force 
after  August  20tb,  for  the  reason  that  the 
agreement  to  take  aj)pellant'8  policy  was  in 
legal  effect  an  acceptance  of  it.  In  Ferguson 
V.  Nortbern  Assurance  Co.,  26  6.  D.  846,  128 
N.  -W.  126,  tta6re  was  no  oral  contract-  tor  the* 
policy  sued  on;  nor  did  tbe  assured  bave  no- 
tice of  tbe  policy.  Tbe  contract,  locking  the 
elemeM  of  acceptance,'  was  incomplete,  aaft 
tbe  court  held  tbat  a  recovery  could  not  be 
sustained.  Other  coses  are  elted  by  -appel- 
lant; bttf  tkey  do  not  ndUtate  against  the 
Judgment  of  tiie  trial  court. 
Afflrmed.  - 

O08B,  PABKBB,  and  rUI.IiE|tTON,  JJ., 
concur.  ■  . 

MORBIS,  J.  I  concur  for  tbe  reason  tbat 
this  action  was  brought  upon  the  check.  I 
find  no  valid  defense  in  appellant  to  such  an 
action  under  tbe  clrcumstasoes  under  which 
it  was  given.  I  eq>rees  no  opinion  as  to  ap- 
pellant's liability  had  tbe  cbeck  not  been  glV' 
en  and  tbe  action  brought  on  tlte  policy. 


SEATTLE  MATntBSS  &  TTPHOLSTBRY 
CO.  V.  CITT  OF  SEATTLE. 

ERICKSON  et  aL  v.  SAME. 

(Supreme  Court  of  Washington.    Aug.  -22, 
1912.) 

1.  MUNICIFAI.  COBPOBATIONS  (|  -165*)— Stsxitt 
Imfrqvkueivts— Absessmknts. 

Seattle  Ordinance  No.  4165,  which  author- 
izes collection '  from  the  owner  of  any  subdivi- 
sion of  a  lot  or  tract  aiicfa  portion  of  a  local' 
iniprovemeDt  assessment  as  is  cbacrgeable  to 
tbe  subdivision,  applies  to  a  segregation  of  a 
tract  by  subdivision,  and  not  to  a  segregation 
of  interests,  as  a  leasehold  from  a  fee. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  |  1108;  Dee.  Dig.  | 
465.»1 

2.  MtrmciPAi.  Gorpokatioits  <{  484*)— Strect 

iMFROVKliBNTB  —  ASBHaSMBNTS  —  PRKSUMF- 
TIONS. 

In  the  absence  of  evidence  to  the  con- 
trary, a  finding  by  a  city  council  that  property, 
not  assessed  for  a  street  improvement,  was 
not  benefited  by  tbe  improvement  will  be  up- 
held as  presumptively  correct. 

[Ed.  Note. — For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  {{  1137-1139;  Dec. 
Dig.  f  484.«i 

3.  Municipal  Corpobations  (|  487*)— Street 
'Improvements  —  Assessments  —  Lease- 
holds. 

A  lessee  of  tidelands  cannot  complain  of 
an  assessment  against  the  fee  for  a  street  im- 
provement if  the  part  apportioned  against  his 
uterest  is  eqaitable. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent  Dig/  f  1148;    Dec.  Dig.  i 

487.»]  . 
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4.  MT7NICIPAI.  GOBlTOBATIOIirft  (|  485*)— Stbhbt 
lUPROTEMKRIB  —  ASSKSSliXHTB  ^  A7F0B- 
TIORUKNT. 

It  wag  not  inequitable  to  apportion  a  street 
iinproTement  assessment  against  tidelands,  two- 
tblTds  against  the  leasehold  interests  and  one- 
third  against  the  fee,  where  the  lease  had 
about  21  years  to  run,  with  a  preference  right 
of  renewal,  and  where  the  lessees  enjoy  the 
whole  present  benefit. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Goqwrations,  Gent  Dig.  i  1108:  T>ee.  Dig.  | 
465.»] 

D^MtrtmAat  2..  -Appval  from  Snperior 
Oourt,  King  Gonnty;  B.  B.  Albertson,  Judge. 

Street  Improyement  proceeding  by  ibe  GitT 
of  Seattle.  From  a  jadgment  oC  theiauperior 
court  modifying  ■am  assessmient  as  oonfiiroed 
by  the  city  conncU,  tbe. Seattle  MattceM  & 
Upholstery  Company  and  Oliver  T.  Erlokson 
and  another  appeal.    Affirmed. 

Murphy  k  Wdit,  for  apiielfontR:  James  E. 
Bradford  and  Howard  A.  Hanson,  botltof 
Seattle,  for  respondent 

■     .      '  t  I  ,     ■  T       •  -  -         ,  1  - 

'  .  A.      ■ 

EliLIS,  J.  TUB  is  an  appeal  from  a  Judg- 
ment of  the  superior  court  for '  King  county, 
modifying  an  assessment,  as  confirmed  by 
tbe  city  conncU  of  Seattle,  upon  certain 
leasehold  interests  in  tbe  west  120  feet  of 
lots  2,  S,  4,  and  5  of  block  279,  SeatUe  tide- 
lands.  Tbe  ordinance,  pursuant  to  wblcb 
tbe  assessment  was  levied,  provided  for  tbe 
Improvement  of  Fourth  Avenue  South  be- 
tween Seat^e  boulevard  and  Bolgate  street, 
together  wltb  certain  other  streets  by  flUlng 
tbe  same.  The  appellants  objected  to  the 
assessments,  '-and  were  accorded  a  bearing 
before  the  city  conncti,  Their  objections 
were  overruled,  and  the  assessments  were 
confirmed  by  ordinance.'  'The  two  appieals 
were  taken  from  this  action  of  the  council 
to  the  superior  court  The  appeals  Were 
consolidated  for  trial.  The  appellants  are 
Owners  of 'leasehold  interests  in  tbe  tideland ; 
the  fee.  being  in  the  state.  The  assessment 
roll  as  originall}*  made  and  confirmed  by 
die  council,  cast  tbe  ,  entire  burden  of  the 
assessment' against  these  tidelands  upon  the 
leasehold  interests.  Among  the  objections 
urged  before  the  dty  council  and  made  the 
basis  of  the  appeal  to  the  -  superior  court 
was  tbe  following:  "That  the  tax  sought  to 
be  assessed  against  the  leasehold  interest  of 
your  objector  In  saldi  property  is  as  great 
as  the  tax  levied  upon  lot6  and  parcels  of 
land  upon  the  same  street,  wherein  tbe  fee- 
simple  title  to  the  same  is  in  private  In- 
dividuals, and  where  there  Is  no  outstanding 
leasehold  interest  or  other  title." 

The  appellants  urged  before  the  city  coun- 
cil a  segregation  and  apportionment  of  the  as- 
sessments between  the  fee  and  tbe  leasehold 
interests.  The  council  refused  to  make  th6 
apportionment  On  the  appeal,  after  a  full 
bearing,  the  superior  court  sustained  this  ob- 
jection, and  :b7 '  decree  modified  the  assesa- 


mtots  by  appontloBing  one-third  to- the  fee 
and'.tw»tblrdB  to  (iie  leasefaold  intenesta, 
and  dUvcted  the  city  oonncil  to  correct  and 
mbdify  the  asseMment  roll  aceordlngly. 
From  that  decision,  the  appeal  to  this  coort 
was  prosecntedi 

Tlie  app^ant*  contend  0)  that  tfae^aaaeas' 
ments  are  invalid  ;■  (2>  that  the  court  bad  no 
power  to  s^regate  or  apportiKm  the  assesa- 
ment' between  tbi  fee  and  tbe  leasehold  in- 
terests ;  (3)  that  If  ttie  court  had  such  power 
it  has  not  Justly  exercised  it  in  this  case. 
We  will  consider  these  in  their  order. 

[1]  1;  It  is  urged  that  the  assesameBts 
were  Invalid,  ^because  not  made  In  accord- 
ance with  a  city  ordinance  No.  4165, .which 
authorizes  tbe  city  treasurer  to  collect  from 
the  owtter  of  asy'  subdivision  cC  any  lot  -or 
tract  upon  which  an-  assessment  hat  been  or 
shall  be  made  sudi  portion  of  the  'assesa-. 
ment  as  the  city  engineer  shall  certify  ti> 
be  (Aargenble  to  auch- subdivision,  is  ac- 
cordance' with  the  provisions  of  tbe  charter- 
and  ordinances  in  <orce  when  th»  original 
assessment  was -made.  This  ordinance  was 
manifestly  not  intended  as  a  ipart  of  the 
original  inroceeding  in  making  the  aasess- 
ment  roll,  tmt  to  provide  ah  easy  and  con- 
venient mod^  of  segregation  fOr  coUeetton 
of  the  assedsnie&t,  where  title  to  a  part  of 
a  lot  or  patbel/  Against  which  the  asseaa- 
ment  was  origiaally  levied  as  a  whole  liaa 
changed '  ownership.  It  was  never  Intended 
to  apply  to  a  sfegregatioB  of  tnierettt,  as  a 
lieasebold  ttwa  the  fee,  b)it  to  a- segregatio& 
of  the  ti^oct  or  porcet  by  sobdlvMim. 

it]  It  is  also  urged  that  the  assessment  la 
void,  because  not  made 'In  accordance  with 
the  onHnance  providing  tov-  it,  nor  in  ac- 
cordance 'With-  the  dty  charter.  The  oidi'- 
naace  provided  that  tbe  assessment  district 
should  have  bounds  as' prescribed  by  the 
city  charter.  The  dty  elMirter'  provides  tliat 
unless  otherwise  provided  by  the  ordinanca 
creating  it,  the  aftsessment  district  shall  ex- 
tend to' tbe  middle 'Of  the  adjoining  Mocks. 
Block  278  of  tb«  Seattle'  tlditiandB  is  680 
feet  square;  Tbe  line  of  the  ^district  there- 
for' ektented  880  feet  beck  ttom  Fourth 
Av«na»  South,'  whlcb  mns  aldng  tb»  west 
side  of  tire  bloibk.  ^I%a  lots  faete  in  queatlon 
are  380  feet  deep,  and  ^extend  back  to  tha 
east  line  df  the  district  'Only  the  west  120i 
feet  of  these  lots  was  asseebed,  though  all 
of  the  west  270  feeit  was  Included  in  the  ap- 
pellants' leaseholds.  The  remainder  of  thesa 
lots,  comprising  the  east  00  feet,  is  owned 
by  and  Included  in  the  right  of  way  >  of  the 
Oregon  &  Washington  Railway  Company  and 
of  the  Great  Northern  Rallwa'y  Company. 
T%ls  eo-foot  strip  Is  within  the  Iialf  blo<A 
from  Fourth  Avenue  South;  The  appellanta 
contend'  that  the  fallnre  to  place  any  of  th» 
assessment  for  the  Improvement  niwn  this 
60-foot   strip  invalidated  the<  whole 
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meat  Tb«r^  .ia  no,  ciai^pliiint  l>e9ause  the 
assessmeut' was  not  spre44  oyer .  the  entire 
leaaeboldsi.^but  only  that  the  railroad  land 
was  not  assessed.  The  objection  ^  before  the 
council  was  "that  some'  of  the  parcels  of 
land  specially  benefited  by  saidi  Improveni^pt, 
and  within  said  "improved  district,  have  not 
l)een  assessed."  The  city  council!  in  falling 
to  assess  this  strip  and  in  overruling  this  ob- 
jection and  confirming  the  assessment  roll, 
must  have  doBe< Mropon  tUftr ground  that,  in 
itq  judgntent^-  this  str^  ceeelved  no  ,beiKtat 
from  the  improvement  '  Uanifestly,  if  it  was 
Bot  Bpedftllr.itaeDefited,  it  could  not  .he-  asf 
-sessed,  whether  lying  within  or  without- the 
district  Kelther .  before  the  council,  nor 
oa  the  appeal  .to  the  .si^rlor  court,  was  any 
«vidence  offered  by  the  appdlants  showing 
or  teJiding  to  straw  that  this  strip  was  spe- 
■^alty  benefited,  eithcir  actually  as  railroad 
property,  or  .  potentially  by .  Increasing .  ^its 
Talue  as  real  estate,  for  a^y  use,  ..;^h|Ie 
tiiere*  are  many  authorities'  to  the  conlrary, 
we  think  that  both'  the  better  rtosons  and 
the  more  pei^ua^ve  authorities  spstain  the 
view  that,  in  the  .absence,  of  such  .eyi49ncei 
the  courts  must  indulger  evet7' presumption 
\p  favoi^  of  the  regujarlty  and  propriety  bf 
t|ke  action  9f  the  assessing  officer  or  .bg'dy. 
This  is  a  general  rnlB' apidicable  .toall  of< 
fictal  actiqn.  Tg  have  any  staii^ing  ber^ 
the  appellants  should  have  shown .  afflritta- 
tlfely  that. the  oniitted  property  *a8  b^e- 
$ted.  In  the  absence,  .of  sytcb  showing,  we 
mtst  iwesnme  that  It  receiyed  no'  benefit 
and  was  therefore  properly  omitted. 

"Kvery  reAspna|)]e  presumption '  Is  made  lii 
faror  of  the- regularity  and  propriety  of  the 
adtion  of  pttbllc  officers.  Accordingly,  a  pr6i»- 
erty  oWnpt't.iWfio  'compliiips  of  the  omtssidn 
of  land'  tvom-  ti  ]^sd  as^s^ntent.must  show 
affirmatively  that  such  land  was. benefited  by 
k^cb  liuproTeaebt,  bbA' t&at:  the  .Omistdon 
thereof  ^ni  ifapi6ip^..  The ;m^re',fadt  tliii^ 
cer.t^in  land  was  omitte^  .^<>9>  the  'dsdess(- 
ment  is  not  suffici^t'  lb  i^Varidate  the,,fi^ 
BCbsuMnt '  ni^eat  .tJie>>'-ooii>plalQiu>t  further 
fthowd  that  sach  pifoperty  sbontd  have  been 
fnt^luded.  ;  Th6  .|f act '. that  after  aii  assees- 
l^ent  bys.tii^n  le.v|led  the  pity  confesses  In 
court  tiu4  .esctftta  rpropertf  is  not  benefit/ 
ed  thereby,  and  the  court  accordingly  sets 
aside  'strch  a:ss^sthe^t!  'as  Ho  su'cb  lipope^ty, 
does  not'  in  the'  absettee  'of  fraud  or  of  a 
showing  that  the  omitted  property  was  in 
fact  beheflted,  inv&DMte'  tlife  ikssetfement  as 
to  the  'remaining  property.  The  mere '  fact 
ttatf  cdntigaoua  {wopeity  is  not  assessed  does 
Hot  tAvalldate  the  U8e8BiBCiit'ln:<'the  «b- 
MBOe'ef  a  showing  that- . •suck .  pgrofierty  is 
benefited,  where  the  assesBment  Isi  to  be 
levied  on  property  benefited,  and  there  has 
bcietf  no  determtoatlon  that  contiguotid  |A)op- 
eny  has  been  benefited."  1  Page  &  Jones, 
TaxBtibil  by  Assessment  i  643. 

"But  counsel  seem  to  regatd  themere  fact 


that  the  evidence,  shows  the  existence  of  a 
street  railway,  whldh'''is  not  specially  assess- 
ed, as  alone  sufficient  to  Impeach  the  commis- 
sioner^' report  Sut  We  are  aware  of  no 
rule  of  law  which  makes  the  existence  of 
real  estate  contiguous  to  an  improvement 
conclusive  evidence  that  It  Is  specially  ben- 
efited, by  the,  improvenpent.  How  could  the 
Jury  apportion  special  benefits  to  the  street 
railway  com,pany  pursuant  to  section  31 
(section  147),  supra,  without  evidence  of  the 
extent  of  such  benefits'?  There  is  no  evi- 
dence, .in  the  record  that  this  street  railway 
is  benefited  by  this  improvement,  Appel- 
laiit  might  possibly,  have  reduced  its  as- 
sessment by,, proving  that  the  street  railway 
was  specially  benefited,  and  the  extent  of 
its  benfflts.  ;But  there  can  be  no  presump- 
tlop  in, that  re«)ect  i;i  the  ahsence  of  evi- 
dence." Chlc^o,  R.'  I.  &  P.  By.  Co.  v.  Chi- 
cago. 139  111.  573-586;  28  N.  fi.  1108,  lllO. 
Culver  T.  Chicago,  171  itl.  399,  49  N.  E.  673; 
Rich  Y.  Chicago,  162  111.  18,  38  N.  E.  255; 
Holdom  V.  Chicago,  160  111.  109,  48  N.  B. 
164;  Warren  v.  Street  Commissioners,  18^ 
Mass.  290,  72  N.  fe.  i022;  Beala  v.  James, 
173  Mass.  691,  64  N,  E.  245 ;  State  v.  DUr- 
yea,  45  N.  J.  )Law,  258 ;  City  of  Kansas  v, 
Balrd,  98  Aid.  215-220,  11  ,S.  W.  243,  662; 
Kan,sas  CIty.v,  Bacon,  157  Mo.  450-473,  57 
S.  W.  1045.    ' 

[3]  2,  In  support  of  the  second  contention, 
pameiy,  that  the  cour^  had  no  power  to 
apportion  the  assessment  between  the  lease- 
hold interests '  and  the  fto,  the  api)el1nnts 
argue  that  they  have  not  had  the  benefit,  of 
the  judgment  of  the  city  council  as  tp  .how 
much  'of  the  asdessmenli  the  fee  and  Bow 
much'  the  leasehold  Ihferests  should  bear, 
^nd  that  the  court  should  have  rfetnanded  the 
foil',  .With  dlrectiM  to  tbe  conndl  to  deter- 
niliie'  ihes^''nmotjnl^.'';  ftut  this  matter  had 
'aiVeady,  been'befote'  tlife  coilnctt.  Upon'  the 
hearing  of  appeila'nf^'  objections,  that  body 
bad  said  that  the  I^a^ebdld  interests  should 
bear  "tbb '  wb'ole  'nssfessmbnt'  The  '  statute 
'govt^hig  appeals  in  wich  cases  (Laws  1901; 
p.'  242)  declares  that  "the  jud^ent  Of  the 
<?oui1:  stall  confirm,  corrert,  modify  or  annul 
the  assessment  in  so  far  as  the  same  affects 
the  property  of  the  appellant"  The  Jnris- 
dirtlon  of  the  superior  court  to  reduce  the 
assessment  upon  the' leaseholds  was  invoked 
by  the  appellants  tBemselves.'  Tlie  assess- 
ment 'was  mo*difled  at  their  'Instance.  As^ 
Burning  that  the  -  owner  of  the  fee  -  coald 
enccessfully  donrtest  the  assessment  'tJt  to 
the  ifee;'  becBu^  it  ^vati  ovigtnated  by  the 
court,  Instead  of  the  council,' we  fall  to>  8t« 
wherein  thai)  aMeBJ^ment  la  a  matter  o<  any 
eohceni  to''tbtee  afypellanta.  If  tbe  naBea»- 
ments  on  their  Ma^old  interests  have  been 
redttced  to  e^uUable  amounts  in  proportloik 
to  tbebedeiflts,  it  la  a  matter  of  no  moment 
to  the  appellanta  WhetiieF  tbe  asseeament  on 
the  fee  be  ' valid  or  .not,  lor .  :if hetber  .It  i» 
ever  paid- or  not  iWhatever  may  be  said  as 
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to  tbe  part  of  the  asseissment  placed  apon 
the  fee.  there  can  be  no  pretense  that  tbe 
court  has  originated  or  created  an  assess- 
ment as  against  the  leaseholds.  It  has 
merely  modified  and  reduced  an  assessment 
already  made,  so  far  as  the  leaseholds  are 
concerned. 

Tbe  case  of  Coast  Land  Co.  v.  Seattle,  52 
Wash.  380,  100  Pac.  868,  cited  by  appellants, 
has  no  bearing  upon  the  case  here  presented. 
There  the  whole  charge  was  assessed  against 
the  fee.  The  action  was  brought  to  enjoin  a 
sale  of  tbe  leasehold  to  pay  the  assessment 
against  the  fee.  The  argument  was  made 
that  the  leasehold  alone  was  benefited,  and 
hence  It  alone  should  respond  to  the  assess- 
ment The  court  said:  "Inasmuch  as  the 
assessment  was  not  made  against  its  [the 
land  company]  interest,  but  is  made  upon  the 
entire  property,  it  was  not  called  upon  or 
given  an  opportunity  to  contest  whether  Its 
Interest  In  the  property  was  the  sole  interest 
l>eneflted;  and  it  must  be  given  this  opportu- 
nity before  the  charge  is  irrevocably  fixed 
against  Its  Interest"  However  pertinent  tbis 
language  might  be  as  applied  to  the  assess- 
ment against  the  fee  in  the  present  case,  it 
Is  obviously  not  pertinent  as  to  these  appel- 
lants. They  bad  their  hearing  on  this  very 
question  before  the  council,  and  on  their  ap- 
peal to  the  superior  court  their  assessment 
was  reduced.  The  appellants  had  no  Interest 
In  the  assessment  of  the  fee,  but  only  In  ■ 
reduction  of  the  assessment  on  their  lease- 
holds. The  owner  of  the  fee  Is  not  complain- 
ing. 

[4]  Finally  it  is  urged  that.  If  the  assess- 
ments are  valid,  and  If  the  court  had  power 
to  reduce  the  assessments  charged  against 
the  leaseholds,  the  court  did  not  make  a  suf- 
ficient reduction.  The  leases  involved  are 
30-year  leases,  and  had  about  21  years  to  run 
when  the  assessments  were  made.  Tbe  ques- 
tion was  one  of  special  b^iefits  to  be  detei^ 
mined  on  evidence.  In  the  nature  of  the 
case,  It  waa  not  a  matter  which  could  be 
determined  with  mathematical  certainty  or 
exactness.  There  were  almost  as  many  opin- 
ions as  to  the  relative  benefit  to  the  lease- 
holds and  to  the  fee  resulting  from  the  im- 
provement as  there  were  witnesses.  The 
court  heard  evidence  as  to  the  situation  of 
the  property  both  before  and  after  the  im- 
provement. It  reduced  the  assessment  upon 
the  leaseholds  by  one-third.  It  la  argued 
that,  the  fill  being  a  permanent  improvement, 
the  fee  will  receive  the  greater  benefit  That, 
ot  oeurse,  ia  in.  a  -sense  true;  but  the  leases 
provide  that  tbe  lessees  have  the  preference 
r^t  of  renewal,  and  It  -  is  plain  that  the 
leaseholds  receive  the  whole  gt  the  present 
benefit  It  teems  reasonable  that  the  pres- 
ent market  valne  of  the  leasehold  is  relative- 
ly much  more  Increased  by  the  improvement 
than  is  the  present  market  value  of  the  fee. 
"Vpon  a  coniMeratio&  of  < the  whole,  evidence. 


we  cannot  say  that  It  warranted  a  greater 
reduction  than  that  made  by  the  court 

Finding  nothing  In  the  record  to  Justify  a 
reversal,  we  affirm  the  judgment 

MOUNT,    HOBBIS,     and    rDLLBBTON, 
JJ-  concur. 


(«  WadL  on 

STATE  T.  BAKBR.'!' 

{Snpreme  Conrt  of  WMhington.    Aug.  21« 
1912.) 

1.  iNDICnRHT    AND     iMFOKMAXtOS    (I     110*)— 

Lanquaok  or  Statutb. 

An  information,  charging  defendant  with 
attempt  to  do  the  precise  things  recited  in 
Rem.  ft  Bal.  Code,  |  2418,  as  constituting 
robbery,  is  saffident 

[Ed.  Note.— For  other  cases,  see  Indictment 
and  loformation.  Cent  Dig.  U  28d-294:  Dec 
Dig.  I  110.»] 

2.  CBIWINAI.   liAW    (t    1172*)— lNSTliUCTIOIV»' 

Ebbob  Cured  bt  vebdict. 

Error  in  the  conclndinr  dause  of  the 
charge,  that  the  information  cnarges  the  crime 
of  attempted  robbery,  which  includes  in  it, 
also,  the  leaser  offense  of  grand  larceny,  even 
if  there  could  have  been  a  misanderatanding, 
waa  cared  by  the  verdict,  finding  attempted 
robbery. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Ijiw,  Cent  Dig.  ff  8128,  3154-3157,  8168,  8163, 
3160;    Dec.  Dig.  f  117i.*} 

8.  Cbikiwal  Law  ff|  368,  424*)— Evidewob— 
Acts  or  Obe  or  Sevebal  OmNDBis. 
Where  B.  and  W.  attempted  to  rob  P„ 
and,  noticing  an  approaching  officer,  started  to 
run  away,  and  W.  was  immediately  captvred 
and  left  with  P.,  while  the  officer  pnrsned  B~ 
with  whom  he  soon  returned,  W.'s  offer  of 
money  to  P.  to  be  permitted  to  go,  and  attempt 
to  escape,  while  B.  was  absent  pnrsued  by 
tbe  officer,  were  suffidestly  closely  connected 
with  the  crime  as  to  be  admissible  against  B. 
as  part  of  tbe  res  gests,  or,  if  not  were  ad- 
missible  against  her  because  of  tbe  concert  of 
action  between  her  and  W.  in  the  commission 
of  the  crime. 

[Ed.   Note.— For   other  cases,  see   Crimhial 
Law,  Cent  Dig.   If   806,  812,  814,  816,  821, 
1002-1010:    Dec  Dig.  U  368.  424.*] 
4.  Criminai.  Law  (|  650*)— Evidence— Iixus- 

TBATINO. 

Permitting  witness  to  tUastrate  on  the 
person  of  another  hew  he  was  aasaolted  is 
proper,  though  the  iUustration  can  be  preserv- 
ed in  the  record'  only  by  description. 

[Bid.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  f  1407;   Dec  Dig.  |  650.*] 

Depftitmoit  2.  An>eel  team  Superior 
Court  Spokane  County;  John  D.  Hlnkl% 
Judge. 

Irene  Baker  was  convicted  of  attempt  to 
commit  robbery,  and  appeals.    Affirmed. 

Nncum,  Clark  A  Nusum  and  Geo.  H.  Arm- 
Itage,  for  appellant  John  L.  Wiley,  Bobert 
L.  McWUUams,  and  G.  a  DIU,  all  et  Spe- 
kane^  for  the  Stata 

FULLBBTON,  J.  The  appellant  was  in- 
formed against  by  the  prosecuting  attomtr 
of  Spokane  tor  tbe  crime  of  attempt  to  oom- 
mit  rvbbery;   the  information,  omitting  the 
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formal  parts,  reading  as  follows:  "Comee 
BOW  tbe  prosecuting  attorney  of  Spokane 
county  and  charges  the  said  defendants  as 
follows:  That  they,  Irene  Baker  and  Bessie 
White,  said  defendants,  and  each  of  them, 
OB  or  about  the  6th  day  of  December,  1811, 
in  tbe  county  of  Si>okane  and  state  of  Wash- 
ington, then  and  there  being,  did  then  and 
there  unlawfully,  feloniously,  willfully,  and 
with  fMTce  and  violeuce,  attempt  to  take 
from  tke  person  and  immediate  presence  of 
one  John  Pharao,  and  against  his  will,  cer- 
tain personal  property,  to  wit,  a  pocketbook 
and  ten  dollars  in  money,  bills  and  currency 
of  tbe  value  of  ten  dollars;  said  pocketbook 
and  money  then  and  there  being  In  the  pos- 
sciwloii  of  and  belonging  to  said  John  Pha- 
rao." 

The  appellant  Interposed  a  demurrer  to 
tbe  Informatlffli,  based  on  the  ground  that 
it  does  not  state  facts  sufficient  to  constitute 
a  crime.  The  demurrer  was  overruled  by 
thfe  court;  whereupon  tbe  appellant  entered 
a  plea  of  not  guilty  to  tbe  information,  and 
<m  the  Issue  thus  joined  a  trial  was  had  be- 
fore a  Jury,  which  resulted  in  a  verdict  of 
guilty  as  charged  in  tbe  information.  The 
appellant  was  thereupon  adjudged  guilty  by 
the  court  and  sentenced  to  a  term  of  years 
In  the  penitentiary.  This  appeal  is  from  the 
judgment  and  sentence, 

[1]  Tbe  appellant  first  contends  that  the 
inft>rmatton  does  not  state  facts  sufficient  to 
constitute  a  crime.  It  is  said  that,  to  con- 
stitute an  attempt  to  commit  a  crime,  there 
qiust  appear  to  have  been  more  than  a  mere 
d(-sign  or  Intention  to  commit  it,  and  hence 
tJie  pbyslcal  acts  done  towards  tbe  commis- 
sion of  tbe  ofTense  must  be  set  forth  in  tbe 
indictment  or  information  charging  the  of- 
fense, so  that  the  court  may  know  whether 
tbe  law  has  been  violated,  and  that  the  ac- 
cused may  know  to  what  be  must  make  an- 
swer. Cases  are  cited  from  other  jurisdic- 
tions which  hold  with  this  contention,  and 
seemingly  hold  that  informations  and  in- 
dictments in  the  form  of  tbe  one  in  question 
does  not  sufficiently  comply  with  tbe  rule. 
Hogan  V.  State,  50  Fla.  86,  39  South.  464,  7 
Ann.  Cas.  130,  and  note  140. 

But,  without  reviewing  these  cases  spe- 
cially, we  think  that,  under  the  liberal  rules 
of  criminal  pleading  enjoined  by  our  statute, 
tbe  information  is  sufficient.  Robbery  is  de- 
fined by  the  statute  (Rem.  &  Bal.  Cods,  | 
2418)  as  follows:  "Robbery  is  the  unlawCoI 
taking  of  personal  property  from  tbe  person 
of  another,  or  in  bis  presence,  against  bis 
will,  by  means  of  force  or  violence  or  fear  of 
injury,  immediate  or  future,  to  bis  person  or 
property,  or  the  person  or  propety  of  a  mem- 
ber- of  bis  family,  or  of  anyone  in  bis  compa- 
ny at  tbe  time  of  tbe  robbery.  Such  force 
or  fear  mast  be  used  to  obtain  or  retain 
possession  of  the  property  or  to  prevent  or 
overcome  resistance  to  the  taking;  in  either 
of  which  coses  the  degree  of  force  is  Imma^ 
teriaL    If  used  merely  as  a  means  of  escape. 


it  does  not  constitute  robbery.  Such  taking 
constitutes  robbery  whenever  it  appears  that, 
although  tbe  taking  iwas  fully  completed 
without  the  knowledge  of  the  person  from 
whom  taken,  such  knowledge  was  prevented 
by  tbe  use  of  force  or  fear.  Every  person 
who  shall  commit  robbery  shall  be  punished 
by  imprisonment  In  tbe  state  penitentiary 
for  not  less  than  five  years."  An  attempt 
is  defined  (Id.  2264):  "An  act  done  with  in- 
tent to  commit  a  crime,  and  tending  but  fall- 
ing to  accomplish  it,  is  an  attempt  to  com- 
mit that  crime." 

A  comparison  of  tbe  charge  contained  in 
the  information  with  tbe  language  of  the 
statute  will  show  that  the  Information  fol- 
lows the  language  of  tbe  statute  and  charg- 
es the  defendant  with  attempting  to  do  tbe 
precise  things  which  are  recited,  in  tbe  stat- 
ute as  constituting  the  crime.  This  is  a 
sufficient  charge  under  the  general  rules 
governing  criminal  pleadings;  and  convic- 
tions for  the  crime  of  robbery  Itself  have 
been  sustained  by.  this  court,  where  the  overt 
act  constituting  the  orlqie  was  charged  iu 
language  the  same  as  or  similar  to  that  used 
by  the  pleader  In  tbe  present  instance.  State 
V.  Johnson,  18  Wash.  410,  53  Pac.  667;  State 
V.  Smith;  40  Wash.  615,  82  Pac.  918,  5  Ann. 
Cas.  686;  State  v.  Bracbe,  63  Wash.  396, 
116  Pac.  853. 

If  it  be  a  sufficient  charge  of  the  overt 
act  constituting  the  ofTense,  when  charginc. 
tbe  crime  of  robbery  Itself,  to  say  that  the 
defendant  "did  then  and  there  unlawfully, 
feloniously,  and  willfully,  and  with  force 
and  violence,  take  from  the  person  oC  an- 
other certain  described  personal  property, 
tbe  personal  property  of  that  other,  it  ought 
to  be  a  sufficieHt  charge  of  tbe  overt  act, 
when  charging  an  attempt  to  commit  the 
crime  of  robbery,  to  cbarge  tbe  overt  act 
in  similar  language.  We  think  it  is,  and  that 
the  information  iu  tbe  present  case  is  not 
faulty  iu  tbe  respect  to  which  complaint  is 
made.  State  v.  Womack,  4  Wash.  18,  28  Pac. 
938;  State  v.  Wright,  9  Wash.  96,  37  Pac. 
313;  State  v.  Levan,  23  Wash.  547,  03  Pac. 
202;  State  v.  Davis,  43  Wash.  116,  86  Pac. 
201;  1  Bishop,  Cr.  Pro.  {  611. 

[2]  In  tbe  opening  statement  of  his  charge 
to  the  jury,  tbe  trial  judge  used  this  lan- 
guage, namely:  "The  information  in  this 
case  charges  the  defendants,  Irene  Baker 
and  Bessie  White,  with  the  crime  of  attempt- 
ed robbery,  which  Includes  in  it,  also,  tbe 
lesser  offense  of  grand  larceny."  It  is  ob- 
jected that  tlie  concluding  clause  of  the 
statement  is  error,  because  it  Is  manifest 
tha^  the. cbarge  of  grand  larceny  cannot  be 
included  in  a  charge  of  attempted  robbery, 
whatever  the  fact  may  be  as  to  its  being  iii- 
cluded  within  a  cbarge  of  robbery  itself. 
The  statement  is  doubtless  subject  ,to  the 
criticism  tbe  appellant  puto  upon  it;  but.  we 
cannot  think  it  reversible  error  nevertheless, 
The  statement  was  clearly  an  inadvertence 
on  the  part  of  tbe  trial  judge,  and  the  jury 


Digitized  by 


Google 


ioiS 


125  PACIFIC  REPOHTBE 


<WaA 


eonld  not  have '  nnderstobd  It  otherwise.  At 
any  rate,  no  finding  was  made  by  them  bas- 
ed on  the  Instruction,  and  no  prejudice  re- 
sulted to  the  appellant  therefrom.  The  er- 
ror therefore  did  not  enter  Into  the  verdict, 
but,  on  the  contrary,  was  cured  thereby. 

[3]  The  attempted  robbery  occurred  on 
one  of  the  streets  of  the  city  of  Spokane. 
As  the  prosecuting  witness  was  going  from 
the  downtown  district  to  his  home,  he  met 
the  women  named  In  the  Information,  who 
spoke  to  him,  saying  something  he  did  not 
understand.  He  stopped,  apparently  to  as- 
certain what  was  wanted,  aM  was  Immedi- 
ately assaulted  by  them,  and  a  purse  con- 
taining ?10  In  money  was  taken  by  one  of 
them  from  his  hip  pocket.  In  the  tassle 
that  followed,  the  purse  was  dropped  by  the 
person  taking  It,  and  wfts  picked  up  by  the 
prosecuting  witness.  Just  then  the  assail- 
ants discovered  a  policeman  approacblng, 
and  started  to  run  away.'  The  appellant's 
companion  was  caught  bntaedlately  by  the 
policeman  and  given  to  the  prosecuting  wit- 
ness to  detain,  while  the  imllceman  captured 
the  appellant.  Immediately  after  the  police- 
man started  his  pursuit,  the  woman  the  wit- 
ness was  detaining  made  certain  proposals 
and  committed  certain  acts,  which  the  wit- 
ness detailed  as  follows:  "Q.  What  happen- 
ed next  with  you  and  Bessie?  A.  I  held  the 
woman  by  the  collar.  Q.  Did  yon  have  any 
conversation?'  Mr.  Armitage:  I  object  as 
the  defendant  was  not  present  (Objection 
overruled.  Exception.)  ■  Q.  What  did  shis 
say?  A.  She  told  me  to  let  her  go,  and  she 
would  give  me  a  dollar.  '  Q.  What  did  you 
say?  A.  I  said,  'Totj  won't  get  loose  from 
me.'  Q.  Then  what  happ^ed?  A.  I  was 
looking  around  tb  see  ■Whafbecame'  of 'the 
other  one,  and  she  had '  meantime  palled 
out  her  hat  pins  and  trying  to  make  for  my 
face.  Mr.  Armitage:  Objected  to  as  incom- 
petent and  immaterial.  The  transaction  did 
not  occur  in  the  presence  of  the  defendant, 
and  I  object..  (Overruled.  Exception.)  Q. 
What  did  you  do?  A.  I  let  her  go.  Q.  And 
what  happened?  A.  She  titWed  to  run,  and 
r  grabbed  her  hair.  Mr.  AHnita'ge:  Thb  I's 
all  over  my  objection.  The  Coiirt :  Yes.  Q. 
What  nest?  A.  I  grabbed  her  by  the  hair; 
but  the  hair  and  hat  came  off:  Q.  Where 
did  she  go?  A.  I  stayed  In  front  of  the 
house  and  waited  for  Bradley.  Q.  Did  you 
see  Bradley  again?  A.  Bradley  came  after* 
wards  with  the  other  woman.  Q.  With  Irene 
Bftker?    A.  Yes." 

It  Is  thought  that  It  was  not  competent  to 
show  these  acts  and  statements  on  the  trial 
of  the  appellant;  Betaiise  occurring  oTit  of 
her  presence.  But  We  think  them  matters 
proper  to  be  shown  the  jury.  They  seem 
to  be  sufficiently  closely  connected  with  the 
crime  committed  as  to  be  part  of  the 'res 
gestee  and  adnilsstble  for  that  reason;  but. 
If  it  were  otherwise,  It  whs  admissible  oh 
the  authority  of  the  case  of  State  v.  Wil- 


liams, 62  Wash.' 288,  113  Pac.  780,  atod  th« 
cases  therein  cited,  as  it  cieairly  appear* 
there  was  concert  of  action  between  the  de- 
fendants in  the  commisfllott  of  the  -crime 
charged. 

[4]  While  the  prosecatihg  witness  was  tes- 
tifying concerning  the  manner  In  which '  he 
was  assaulted  by  the  women,  he  was  permit- 
ted by  the  court  to  Illustrate  on  the  person 
of  the  examiner  the  position  of  the  'woman's 
arms  with  relation  to  bis  person  when  hla 
pocketbook  was  taken  from  his  pocket.  This 
was  objected  to  on  the  part  of  the  defend- 
ant, on  the  ground  that  it  was  a  "theatrical 
exhibition^"  and  consequently  Improper. 
But,  If  th^  record  correctly  describes  the  oc- 
currence, there  was  nothing  In  it  that  wa» 
In  any  way  censurable.  The  Illustration  was 
simply  111  Bid  of  the  vritness'  description  of 
the  manner  of  the  attempted  robbery,  and 
was  proper  under  all  drcnmstances.  It  l» 
true  the  lllnAtrntitin-  as  made  cannot  be  pre> 
served  in  the  record  other  than  by  descrip- 
tion ;  but  this  Is  not  a  sufficient  reason  for 
excluding  it  as  evidence.  As  every  practi- 
tioner' knows,  there  is  much  that  is  proper 
to  go  before  the  jnry  as  evidence,  or  as  ex- 
plaining  the  evidence,  that  cannot  be  i»e- 
served  In  the  record.  It  has  been  frequenOy 
held,  for  example,  that  the  jury  may  prop- 
erly be  permitted  to  view  the  scene  of  a 
crime;  that  they  may  view  the  subject  of 
the  criime  where  identity  Is  in  question;  that 
a  witness  may  be  permitted  to  Illustrate,  by 
rapping  on  a  table  or  by  motion  of  his  hands, 
the  rapidity  with  which  gunshots  were  fired; 
that  a  witness  may  prc(perly  be  permitted  to 
lll-ostrate  with  his '  own  voice  the  tone  in 
wMch  certain  wotds  were  spoken  by  another^ 
that  noises,  claimed  to  have  been  made  for  the 
pttrpose  of  alarm,  may  be  repeated  before 
thfe  Jiiry;  in  order' that  the  Jury  may  deter- 
mine' whether  they  were  In  fact  made,  al- 
though it  is  at  lonce  evident  that  in  none  of 
these  Instances  can  the  particular  thing  giv- 
en in  evidence  be  preserved  in  the  record, 
other  than  in  some  more  or  less  general  way 
by  deacrlptiori.  There  was  therefore  no  er- 
ror in  the  ruling  made  with  reference  to  the- 
illustratlon  In  question. 

We  conclude  that  no  reversible  error  was 
commuted  at  the  trial,  and  that  the  Judg- 
ment sho^Td  stand  affirmed.    It  is  so  ordered. 

■   SiOTJNT,  CROW,   ELLIS,   and  MIORRIS, 
3i.,  concur.  ' 


OU)  REPUBLIC  MINING  CO.,  Limited,   T.. 
■  FERRY  COUNTY  et  aL 

(Supreme  Gonrt  of  Washington.     Anv.  21, 
1012.) 

1.  Taxatioit  (I  421")-^  Sal*  or  Land— Dk- 

soaiPTiON  OF  Pbopkbtx— Mining  GLAim, 

As  against  collateral  attack  upon  a  sale  of 

mining  claims  for  delinquent  taxes,  the  claims 

were  sufficiently   described   in  the  assessment 
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mHs  aad'  tie  foredtfsnre  proe^dlaga  u  (li« 
^'BepnbUc  Lod«V  and  the  "Ceeelia  liode,"  each 
-description  being  followed  by  p.  statement  of 
tbe  number  of  acres  contained  therein,  in  the 
«haence  of  a  showinir  that  the  claims  could  not 
b*  foimd  aad  located  from  the  deaeriytioii 
glren. 

[Ed.   Note. — For  other  cases,  see  Taxation, 
<3ent  Dig.  {|  720-727,  72&-73i5;    Dec  Dig.  | 

2.  Taxatioit   (I   810*)  —  DELnfQxmrT  Tax 

BAlMOSXTTt  TO   VAOATB— pRXBUMPnONB.  ' 

Since,  In  a  soit  to  set  aside  ,a  delinqiient 
tax  sale  «f,  miping  claims,  the  proceedings  are 
presumed  to  have  been  regular,  in  the  absence 
of  a  contrary  showing,  the  net  that  in  the 
■oeirtlGaate  of  deUnqUency  t^e  "total  anMndt"  of 
the  aaaeBimwit  is  giy^  in  one  Inmp  sum  does 
not  warrant  a  presumption  of  irregularity  in- 
Talldatln^ '  the   sale,   on    the '  theory   that  the 

Sroperty  wtis  assessed  id  soHdo;   whereas  the 
iw  ireqaires  e«ch  .Mpaitate  parcel  to  be  ati 
wessed  separately. 

{Ed.  Note.— f'or  other  cases,  see  Taxation, 
Cent.  Dig.  tt  1605-1608;.  Dec.  Dig.  |  810.*]     ' 

8.  TAXAnow    (I    642*)  —  FOMCLOSTTRE    Pbo- 

CXBDIN08   -^   PDMUtiATlOA   —   StJMUOKS   '- 
SUFKIOUtHOT. 

Under  Rem.  ^  BaL  Code.  |  9253,  which 

requires  the  summons  in.  tax  foreclosure  pro- 
<xeding8  to  commamd  defendtmt  "to  appear 
Within  slxt7  days  after  the  date  of  the  £rst 
publication,  to  wit,  stitiiiin.  sixty  days  after  the 

:  day  of  ,  — t — ,*■  etc,  a  summons 

requiring  appearance  "within  sixty  days  after" 
*  specified  day  is  substantially  euffident 
~  [Ed.   Note.-^For  other' cases,  see  Taxation, 
Cent  Dig.  {|  180&-1S07;   Deei  Dig.  f  642.*] 

4.  TAXATIOIf  (f  684*>— FOBBCI/OStiaX  FBOOUD- 
1H08— NOTIOB   OF  BAUkr-VBOOW.   ■ 

Since,  on  collateral  attacliL,.  tax  foreclo- 
«ire  proceedings  are  presumed  to '  have  beeti 
regular,  and  nnce  Rem.  &  Bal.  Code,  |  9267, 
provides  that  a  tax  deed  riiall  be  prima  facie 
«Ti<^ence  that  the  sale  was  conducted  as  re- 
quired by  law,  it  is  not  necessary  that  the 
record  of  such  proceedings  sho-w  that  the  stat- 
atory  aoiSoe  of  the  time  and  tbt-  place  of  sals 
was  given. 

[ESd.  Note—For  other  cases,  see  Taxation, 
Cent.  Dig.  {(  1869-1374;  Dec  Dig.  |  684.*] 

6.  Taxatiok  (i  809*)  —  FoBBCLoatTBx  Pbo- 
CBKDIN08  —  Strrr  i6  Vaoact — Txwdkb  — 
Waivbb. 

In  •  suit  i  to  Taeata  a  tax  foredosnre  sale, 
allegation .  that  defendant  county  has  announc- 
ed  that  any  tender  of  taxes.  Interest,  etc., 
would  be  refused  does  not  show  a  waiver  of 


tbe  reqnirement,  nnder.  Bern.  A  BaL  Code,  i 
955,  that  one  suing  to  recover  propeort?  sold 
for  taxes  must  first  pay  or  tender  all 


Stj  S0l( 
taxes. 
Interest,  etc 
'  [Sd.  Note.— For  tfthercaset,  M*  Tteation, 
Cent  Die  H  1385,  1600^16M$    DM;  Dig.  | 

ao9.»]  

Department  2.  Appeal  from  Superior  Coort, 
Veerj  County;   Ernest  Beck,  ^ndge. 

Action  by  tbe  Old  BepubU«  MlnipK  Com- 
pany, Limited,  against  Ferry  County  and 
Another.  From  a  Judgment  for  defendants, 
plaintiff  apiwals.    Affirmed. 

John  SftUsbaiT  and  IE.  O.  Maodimald,  both 
of  Spokftoe,  tar  appellant  John  W.  Math- 
•ewB,  of  Punnmii,  fbr  respondents. 

FULIiERTON,  J.  Tbla  action  wac  brought 
toe  the  purpose  of  aettliig  aaUe.a  sale  of 
oartataL  mining  daiua  mode  by  the  county 


of  F«try  in  a  ffbenil  foreelosnre  proceeding 
tnatltuted  to  enfocce  the  jMcrment  of  delin- 
quent taxea.  A  general  demnnrer  waa  Intw- 
poaed  and  austalned  to  the  complaint,  and 
OD  the  election  of  the  plaintiff  to  stand 
tiiereon  judgment  to  the  effect  that  It  talte 
nothing  Vy  Ita  action:  and  tor  costs  was  <en* 
tsred  against  It     This   iu>peal  followed. 

In  support  of  Its  appeal,  the  appellant 
makes  four  pirlnctpal  contentions,  nam^: 
a)  That'  the  sale  is  laTsJld  for  want  of  « 
sufllclsnt  dssCriptlon  of  the  property  sold; 
(2)  that  the' property  was  assessed  In  S(dldo« 
whereas  the  law  raaulres  that  each  aeparato 
parcel  be  assessed  separately;  (3)  that  the 
summons  bi 'the  foreclosure  proceedings  faU- 
M  to  Comply  with  the  requlcemeuts  of.  the 
statotes,  and :  wax  :thereCi>re  void;  and  04) 
that  It  does  not  appear  from  the-  record  that 
tboieotmty  treasurer  gsve.  tbe  statqtqry  no- 
tSco  of  the.  time  and  idseO'Of  tbe  loreclosnio 
saloi' 

[1]  Wltii  reference  to  the  description,  tt 
appears  that  In  the  assessment  rolls  and  tbe 
foreclosure  proceedings  the  claims  were  de- 
scribed as  the  "Republic  Lode"  and  tbe 
"Cecelia  JJode";  each  description  being  fol- 
lowed by  a.  statement  of  tbe  number  of  acres 
contained  therein:  Tbe  names  used  were  the 
names  given  the  claims  in  the  govemment 
patents,  except  that  the  Cecelia  Lode  was 
called  therein  tb»':"OeceUa  Fraction."  Bat 
we  tkink,  oerertheleas,:  the  description  suffi- 
cient to  Identify  the  properties^  It  must  be 
remembered  that  the  appellant' is  attacking 
the  judgmeait  of  foreclosure  collaterally,  and 
all  Intendments  are  In  favor  of  tbe  regulari- 
ty of  the  Jndgiment  Therefore,  in  the  ab- 
sence of  a  showing  that  these  claims  could 
not  be  found  and  located  from  the  descrip- 
tion given,  the  court  will  presume  that  they 
can  be  so  found  and  located,  and  this  Is  all 
that  is  rewired  of  a  description  of  prop: 
erty  in  a  deed  at  conveyance  Sengfelder  w. 
Hill,  81  Wash.  371,  58  Pac  250;  Newman  t. 
Buswd.  24  Wash.  226,  64  Paa  139. 

[2].  {Whether  there  is  any  fbuadation  for 
the  claim  on  which  the  second  objectlqn  is 
^ised,  the  record  does  not  disclose,  as  the 
maimer  in -which  the  property  was  assessed 
in  this  respect  Is  nqt  shown.  In  the  certify 
icate  of  delinquency,  tbe  "total  amomit"  «f( 
the  assessment  is  given  la  one  lump  sum, 
aad  it  may  be  that  under  certain  circom- 
stances  we  would  presume  that  the  Ta4ua-> 
tlon  on  tbe  assessment  roll  was  in  similar 
form;  but  we  will  not  so  presume^  where 
the  effect  of  the  presumption  is  to  inyalti 
data  tha  assassment  As  we  have  stated,  Um 
presumption  la  la  favor  of  tbe  regnlari^  of 
the. proceedings,  and  they  will  be  presumed 
valid,  unless  the  contrary  clearly  appeon^ 
on  .the  face  of  the  record. 

{1}  Tbe  swice  of  the  summons  upon  the 
appeUoat  in  Oie  tax  foreclosure  proceedings, 
was-  mada  by  publication.    The  summons,  as 
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published,  was  directed  to  the  appeiltmt,  and 
summoned  and  required  It  "to  appear  within 
sixty  (60)  days  after  the  eleventh  day  of 
August,  A.  D.  1906,  and  defend  the  above- 
entitled  action,  or  pay  the  amount  due  upon 
the  c^tiflcate,"  etc.  The  statute  (Rem.  & 
Bal.  Code,  {  9253)  provldea  that,  where  serv- 
ice of  the  summons  In  a  tax  foreclosure,  pro- 
ceeding Is  made  by  publication,  the  summons 
shall  contain  "a  direction  to  the  owner,  sum- 
moning him  to  appear  within  sixty  days  aft- 
6r  the  date  of  the  "first  publication  of  the 
summons,  exclusive  of  the  day  of  said  first 
publtcatlcm,  and  defend  the  action  or  pay  the 
amount  due."  The  form  given  to  which  the 
published  summons  must  substantially  com- 
ply is  as  follows:  "In  the  Superior  Court  of 
the  State  of  Washington  for  the  County  of 
>-.     : ,   Plaintiff,   T. 


-,  Defendant    Mo. 


The  State  of 


Washington  to  the  Said  (naming  the  defend- 
ant or  defendants  to  be  served  by  publication); 
Tou  are  hereby  summoned  to  appear  within 
sixty  days  after  the  date  of  the  first  publica* 
tlon  of  this  summons,  to  wit,  within  sixty 

days  after  the day  of — ,  1 , 

and  defend  the  above-entitled  action  in  the 
above-entitled  court,  and  answer  the  com- 
plaint of  the  plaintiff,  and  serve  a  copy  of 
your  ansvrer  upon  the  undersigned  attorneys 

for  plaintiff,  ,  at  his  (or  their) 

office  below  stated;  and  in  case  of  your  fail- 
ure so  to  do,  judgment  will  be  rendered 
against  you  according  to  the  demand  of  the 
complaint,  wbicb  has  been  filed  with  the 
clerk  of  ooart  (Insert  here  a  brief  statement 
of  the  object  of  the  action.)  


Plalnturs  Attorneys.    P.  O.  AddreM;'-^ , 

County,  — — ,   Washington." 

It  Is  objected  to  the  published  snmmofas'in 
the  instant  case  that  it  does  not  maintain  a 
direction  to  the  defendant,  "Summoning  him 
to  appear  within  sixty  days  after  the  date 
of  the  first  publication  of  the  summons,  ex- 
duslve  of  the  day  of  said  first  publication." 
In  other  words,  it' is  contended  that- •the 
summoiis,  In  drder  to'  be'  valid,  muM-'fefibw 
the  form  prescribed  by  the  statute,  and  som- 
mon  the  defendant  "to  appiear  within  sixty 
days  after  the  date  of  the  first  publication, 

to  Wit,  within  sixty  days  after  the ■- 

day  of  — ■~^,  *  •  •  and  defend  th« 
above-entitled  action.  •.  •  • "  A  sSMliar 
objection  was  made  to  the  solnmoBs  In  the 
case  of '  Stubbs  v.  Continental  Timber  •  Co., 
49  Wash.  431,  95  Pac.  1011,  answering  whldl 
w»  said:  "The  pabltshed  summons,  it  Will 
be  noticed,  while  soflkl^ntly  regular  in-  oth* 
ev  respects,  omits  the  words  'after  the  date 
of  the  first  publication  of-  this  summons, 
to  wit,'  which  precede  theactual  date  given 
as  prescribed  tn  the  form,  and  it  'is- this 
omission  that  is  thought  to'  render  the 
summons  void.  We- '  af e  of  the  opinion, 
however,  that  the  omlssloh  iv  not  fatal  to 
tiie  Judgment  No  doubt  it  was-tbe  purpose 
»f  the  framers  of  the  statute  to  provide  a ' 


summons  ^80  definitely  worde€  tknt  the  de> 
fondant  summoned"  would  know  with  cer- 
tainty the  time  within  which  no  default 
could  be  entered  against  him;  bujt  the  word- 
ing of  the  statute  malies  it  clear  that  they, 
did  not  Intend  to  prescribe  a  particular 
form  of  words  with  which  the  idea  should 
be  expressed  to  the  exclusion  of  all  others^ 
The  requirement -is  that  the  summons  shall 
be  substantially  in  the  form  given,  not  that 
it  shall  be  a  literal  transcript  of  that  form. 
The  summons  published  Is  as  definite  as  the 
prescribed  form  in  fixing  the  time  within 
which  the  defendant  must  appear.  It  sniii- 
mons  the  defendant  to  appeifir  Within  W 
days  from  a  given  date,  and  this  is  all  that 
form  given  does  or  can  do.  In  point  of 
deflnlteness,  it  adds  nothing  to  the  summons 
to  Insert,  preceding  the  date,  the  words,  'aft- 
er the  date  of  the  first  publication  of  thi^ 
summons,'  to  wit'  These  words  but  describe 
an  event  which  may  qr  may  not  have  hap- 
pened on  the  date  given.  To  ascertain  that 
fact  the  defendant  mttst  resort  to  the  initial 
copy  of  the  paper  in  which  the  summons  is 
being  published,  or  he  must  inspect  the 
proofs  of  publication  after  .they  are  returned 
and  filed  In  xK>nrt  The  same  sources  of  in- 
formation are  equally  open  to  him,  whether 
the  words  omitted  here  are -or  are  not  in- 
cluded in  the  sunimons  as  published.  The 
insertion  of  the  wocds,  therefore,  cannot  In- 
struct nor  can  their  omission  mislead,  the 
defendant;  and,  since  only  a  substantial 
compliance  with  the  statute  Is  required,  it 
would  seem  to  be- sacrificing  the  substance 
to  the  shadow  to  hold  that  the  omission  of 
the  words  is  fatal  to  a  Judgment  .entered 
thereon."  This  case  is  direct .  audiorlty  in 
support  of  the  sufilciency  of  the  summtms  ia 
the  case  at  bar ; .  and,  'fts  we  are  satisfipd 
with  the  rule  there  announced,  we  hold  the 
present  summons  .sufficient  la. substance  and 
form. 

D«]  By  the  Codte  (section  9260,  Rem.  & 
Bal,),  it  Is  provided  that  all  sales  of  proper^ 
ty  under  a  tax  foreclosure  Judgment  shall 
be  made  on  .Satorday-,-  between  the -hours 
of  9  o'clock  In  the  morning  and  4  o'clock 
In  the'  afternoon,  after  first  giving  notice 
of  the-  time  and  place,  where  such  sale 
is  to  tak&  plac^  fer  10  days  sueoessively 
by  posting  notice  thereof  In  three  public 
plabes  In  the-Coniity  Wh^re'-the  land  lies, 
one  of  Which  shall  be  in  the  office  of  th« 
county  tfeasuifer.  The  statute' prescrtbes  no 
form  for  milchig  and  pre8«*Tihg  a  record  of 
such  sales,  and  it  IS  Alleged  in  the  complaint 
that  it  does  not  appear  that  tbfe  required 
nottbe  was  glvfen  .In  .the  .case  now  before  us. 
Btit  the  treasurer's  r«tum.of  the  sale  of  tl^e 
premises  does  appear  in  the  record.  In  the 
return  It  Is  recited  that  the  sale  was  made 
on  December  l,  1906,  between  the  hours  of 
9  -o'clock  >ln  tii»-f(M«tioon  and  4  o'clock  in  the 
afternoon,  ''"after  first  giving  due  legal  notice 
of  the  tlm.e  and  ptare  of  such-  sale  by  postli^ 
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notice  thereof  for  ten  days  sncoesslvetx  In 
three  public  places  In  Ferry  county,  one  of 
•which  was  at  my  office.  •  • .  •  "  H  It  be 
necessary,  in  order  to  hold  the  sale  valid, 
to  find  In  the  record  proofs  that  the  statute 
was  complied  with  In  respect  to  giving  no- 
tice of  the  time  and  place  of  sale,  we  think 
the  return  supplies  such  proof.  But  It  is  not 
necessary  that  this,  fact  appear  of  record. 
In  order  to  sustain  the  sale  In  this  proceed- 
ing. In  addition  to  the  fact  that  In  a  col- 
lateral attack  all  presumptions  are  In  favor 
of  the  record.  It  Is  provided  by  statute  that 
the  deed  executed  by  the  county  treasurer 
to  lands  sold  for  taze»  shall  be  prima  fade 
evidence,  in  all  controversies  and  suits  In 
relation  to  the  right  of  the  purchaser  to  the 
real  estate  thereby  conveyed,  of  the  fact 
•that  the  sale  was  conducted  In  the  manner 
required  by  law."  R«m.  &  Bak  Code,  {  9267. 
This  is  conclusive  of  the  regularity  .of  the 
proceedings  as  against  any  mere  omissions 
In  the  recitals  contained  in  the  record. 

[S]  The  foregoing  considerattons  lead-  us 
to  conclude  that  the  appellant's  contentions 
are  without  force  when  considered  upon 
their  merits.  There  is,  however,  another 
reason  why  the  appellant  cannot  prevail  In 
this  particular  suit,  even  were  the  conten- 
tions considered  all  well  taken.  It  la  provid- 
ed by  statute  that  no  action  or  proceeding 
shall  be  commenced  or  instituted  In  any 
court  la  this  state  for  the  recovery  of  prop- 
erty sold  for  taxes,  unless  the  person  desir- 
ing to  Institute  such  action  or  proceeding 
shall  first  pay,  or  cause  to  be  paid,  or  shall 
tender  to  the  officer  entitled  under  the  law 
to.  receive  the  same,. all  taxes,  penalties,  in- 
terest, and  costs  justly  due  and  unpaid  on 
the  property  sought  to  be  recovered.  Rem.  ft 
Bal.  Code,  |  955.  In  this  case  no  tender 
was  made  to  the  county  of  the  taxes,  penal- 
ties, interest,  and  costs  fdr  which  the  prop- 
erty was  sold.  On  the  contrary,  the  appel- 
lant. Instead  of  maklhg  the  tender  required, 
sought  to  excuse  suich  a  tender  by  alleging 
"that  the  defendant  county  has  given  out, 
proclaimed,  '  and  stated  unto  the  plalntifT 
that  any  tender  of  taxe^  interest,  penalties, 
and  costs  made  by  your  orator  on  account 
of  the  taxes  assessed  for  the  year  1900,  or 
any  other  years,  would '  be  refused  and 
'wouldhot  be  accepted;  that  the  said  county 
Ctirther  asserted  that  It  was  the  owner  In 
fee  of  said  mining  claims,  subjecjt  only  to 
the  terms  and  conditiohs  of  the  lease  here- 
inbefore referred  to;  and  that  your  orator 
hns  no  Interest  In  said  mining  claims  or 
either  of  them."  This  allegation  is  whoUy 
Inadequate  to  show,  a  waiver  by  the  county 
of  the  statutory  tender.  It  is  impossible 
that  the  county  could  make  such  a  declara- 
tion. The  officer  to  w;hom  a  tender  would 
"be  proper,  and  to  whom  it  Is  made,  could, 
In  his  official  capacity,  refuse  to  accept  the 
tender;   but  he  cannot,  in  advance  of  such 


tender,  waive  the  right  of .  the  county  to 
have  a  tender  made  its  proper  officer  as 
a-  condition  precedent  to  submitting  Itself 
to  an  action.  It  is  true  this  court  has 
held  that  a  private  individual  may  waive 
a  tender  required  under  a  similar  statute. 
But  the  individual  represents  only  his  own 
interests,  and  may  waive  such  statutory 
rights  given  him  as  he  chooses.  The  officer, 
on  the  contrary,  represents  the  county,  and 
his  power  in  his  representative,  capacity  la 
only  such  as  the  statute  gives  him.  There 
Is  no  statute  conferring  upon  him  the  power 
to  waive  a  tender  made  by  statute  a  condi- 
tion precedent  to  the  right  to  maintain  an 
action  against  the  county. 
The  Judgment  appealed  from  is  affirmed. 

MOUNT,  BLLIS,  MORRIS,  and  PARKER, 
JJ.,  concur. 


JIM  BIAINE  GOLD  MINING  CO.  v.  FERRY 
COUNTY  et  al. 

(Supreme  Court  of  Washington.    Aug.  21, 
1912. ) 

Departmmt  2.  Appeal  from  Superior  Court, 
Ferry  County;   B.  K.  Pendetvast,  Judge. 

Action  by  the  Jim  Blaine  Gold  Mining  Com- 
pany against  Ferry  County  and  another.  Judg- 
ment for  defendants,  and  plaintiff  appeals.  Af- 
firmed. 

John  Salisbury  and  E.  C.  Macdonald,  both  of 
Spokane,  for  appailant.  Frank  M.  AUyn,  for 
respondents. 

PER  CURIAM.  This  Is  an  acHon  brought 
by  the  plaintiff  to  set  aside  the  sale  of  a  min- 
ing claim,  made  by  the  county  of  Ferry  to  en- 
force the  payment  of  delinquent  taxes.  The 
assignments  of  error  made  by  the  appellant 
qnestion  the  sufficiency  of  the  summons  by 
which  the  appellant  was  sought  to  be  brought 
into  court  in  the  tax  foreclosure  proceeding 
and  the  sufficiency  of  the  record  as  to  notice 
of  the  tax  foreclosure  sale.  The  proceeding 
questioned  was  a  general  tax  foreclosure  pro- 
ceeding, In  which  the  connty  of  Perry  fore- 
closed in  one  action  all  of  the  delinquency  cer- 
tificates that  bad  been  issued  to  the  county. 
The  questions  presented  were  before  us  in 
the  case  of  Old  Republic  Mining  Company 
v.  Ferry  County,  125  Pac.  1018,  where  they  were 
passed  on  adversely  to  the  contentions  made 
by  the  appellant. 

On  the  authority  of  that  case,  the  present 
case  will  stand  affirmed. 


MIIiUeiR  et  nx.  v.  SPOKANE  BAKERY  CO. 

(Supreme  Cknirt  of  Washington.    Aug.  26, 
1912.) 

1.  Appeal  anb  Erbob  (|  1005*)— Vebdict— 

CoWCLtrsIVKNESS. 

A  verdict  approved  by  the  trial  court  will 
not  be  disturbed  on  appeal,  where  counsel  of 
the  parties  do  not  agree  in  their  interpretation 
of  tne  testimony,  and  the  court  on  appeal  is 
anable  to  determine  the  facts. 

[Ed.  Note.— For  other  casesv  see'  Appeal  and 
Error,  Cent  Dig.  {{  3860-3876,  3M8-3960; 
Dec.  Dig.  §  1005.*] 
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2.  Appbai.  AWt)  Gbbob  (I  1078*)— Qdistions 
Rbvibwabls— Questions  Not  Abouxd. 
Claims  of  error  not  discussed  in  the  briefs, 

nor  referred  to  on  the  oral  arguiuent,  will  not 

be  considered, 
(Ed.  Note. — For  other  cases,  see  Appeal  and 

Sirror,  Cent.  Dig.  g{  4266-^261 ;    Dec.  Dig.  { 

1078.*] 

'Department  2.  Appear  from  Superior 
Conrt,  Spokane  County;  W.  W.  Black,  Judge 

Action  by  Samuel  Miller  and  wife  against 
the  Spokane  Bakery  Company.  From  a  judg- 
ment for  plaintiffs,  defendant  appeals.  Af- 
firmed. 

Cannon,  Ferris  Sc  Swan  and  Walter  A. 
White,  all  of  Spokane,  for  appellant  O.  0 
Moore,  of  Spokane,  for  respondents. 

MOBBJ^,  J.  Action  to  reoorec  damages 
for  iajuiJlfes  sustained  by  the  jespoudent 
wife  aa  the  result  of  beljjg  struck  by  an  au- 
tomobile truck  driven  by  an  employe  of  ap- 
pellant A  verdict  for  $1,000  was  returned, 
and  tikis  appeal  la  talien  from  the  jbd^knent 
alleging  error  Ip  .denying  motions  for  non- 
suit for  directed  verdict,.  «nd  for  judgment 
notwithstanding    verdict 

These  motions  all  raise  the  question  of 
contributory  negligence  on  the  part  of  Mrs. 
Miller,  and.  are  predicated  upon  tippeilant's 
contention  as  to  the  point  In  the  street  where 
the  accident  occurred,  and  as  to  whether 
Mrs.  Miller  was  crossing  the  street  at  the 
regular  crqssiifg,  or  whether  sjie  was  walking 
diagonally  across  the  street  between'  cross- 
ings, paying  no  attention  to  trcup«>, 

[II  Mrs.  MUIer's  testimony  IsDot  free 
from  doubt  Upon  this- point;  but  after  a 
careful  reading  of  h*r  whole  testimony  we 
cannot  say  appellant'4  theory  is  so  well  sus- 
tained as  to  cause  us  to  hold,  in  the  face 
of  the  verdict  that  she  was  guilty  of  contrib- 
utory negligence.,'  Tlie  case, Js  not  similar 
In.  this  respect  to  Harder  r.  Matthews,  67 
Wash.  487,  121  Pac.  983,  upon  Which  appel- 
lant strongly  relies.  In  that  case  iMrs.  Hard- 
er was  attempting  t6  diagonally  crpsa  a 
cwwded  street  near:  tlie  middle  «f  the  block 
while  looking  nearly  opposite  to  the  direc- 
tion she  was  going,  and  stepped  from  be- 
hind an  express,  wagon  into  tlie  street,  and 
was  immediately  strudE  by  the  automobile. 
We  held,  under  such  circumstances,  she  was 
guilty  of  contributory  negligence.  The  evi- 
dence before  us  does  not  establish  kindred 
fS'Qts  to  such  an-  extent  as  to  cause  uA  t» 
overrule. the  verdict  and  say,  as  a  matter 
of  law,  Mrs.  Miller  was  guilty  of  contribu- 
tory negligence.  No  good  purpose  would  be 
served  by  quoting  the  testimony  aa  to  the 
Toint  in  the  street  Mrs.  Miller  had  reached 
when  she  was  struck.  Counsel  do  not  agree 
In  their,  interpretation  of  the  testimony  as 
to  this  point,  and  we  confess  to  being  Hit- 
able  'Our<9«lvea  to  determine  It  We  cannot 
therefore  say  the  verdict  is  erroneous,  or 
that  it  should  have  been  set  aside. 


[JJ  Error  to  predlcatefl  Tipon  two'  lostrnc 
tions.  These  claims  of  ei'tor  are  not  dis- 
cussed in  the '1t)rlefs-;  nor  were  th^  refer- 
red to  upon  the  oral  argument  We  there- 
fore assume  counsel  for  appellant  does  not 
now  desire  to  raise  any  question  on  the  In- 
stmctlouB. 

Some  complaint  Is  also  made  upon  the  ad- 
mission of  testimony  as  to  the  distance  with- 
in which  the  auto  truck  could  be  stopped. 
We  find  no  error  here  sufficient  to  reverse 
the  judgment. 

The  judgment  is  affirmed. 

MOUNT.;  ES^LIS,  PARKER,  and  FULLER- 
TON,  33.,  cencor.     ' 


SMITH  V.  BOLSTER. 
(Supreme  Court  of^  Washington.     Aug.  26, 

„.  >  ''StatemcBts  by  a  seller  of  an  antotnobile 
which  had  been  used  as  a  demonstrathS^' 
and  had  been  run  .about  1.500  miles,  madf  t?^ 
buyer  who  knew  the  facts,  that  tie  raTr  sold 
for  less  than  20  per  cent  less  than  t?e  "price 
^Lh  „°r  ^''  T"  ''*  first-class  oondition,  S 
n?  i»M,'"'^'  '"^  '"''"'^  «»  ^  »^les  to  »  gallon 
»L^.**f"°^°°  "  average,  were  mere  eiprw 

^^V-ltillr^:'^f^\^^^-^  Cent- 

Department  2.  Appeal  from  Superior 
Court,  Spokane  County;  J.  D.  HInkle,  Judge. 

AcUbn  by  SUnJey  W.  Smith  against  3. 
F.  Bolster.  From  a  Judgment  for  partial 
relief,  plaintiff  appeals.  Modified  and  re- 
manded. 

Bruce  6lake,  for  appellant  John  a  Kleb- 
er,  for  respondent 

MORRIS,  J.  Action  to  recover  $900  bal- 
ance dufe  on  the  purchase  of  an  automobile 
and  $39.05  balance  due  on  an  open  account 
Respondent,  resisted  recovery,  upon  the 
ground  that  the  car  was  not  in  the  condi- 
tion represented  at  the  time  of  the  purchase, 
and  that  there  was  a  further  breach.  In  that 
it  Would  not  ri^n  11  miles  on  a  gallon  of 
gasoline,  as  guaranteed  by  appellant  Th« 
court  below  found  that  the  car  waa  not  la 
as  good  condition  as  represented  by  appel- 
lant, and  because  thereof  respondent  wag 
damaged  to  the  extent  of  $250.  It  was  also 
found  that  the  car,  would  not  run  11  miles 
on  a'  gallon  of  gasoline,  and  because  of  this 
failure  respondent  was  awarded  $250  as 
damages.  The  court  tlien  gave  appellant 
judgment  for  $400,  as  due  on  the.  purchase 
price  after  deducting  the  awards  of  damage, 
together  witii  the  amount  claimed  on  the 
open  account  and,  alleging  error  In  the  find- 
ings awarding  respondent  damages,  appel- 
lant brings  the  case  here. 
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..Rrevlouri  4tf '  the  ule,  tBe  car  lud  been 
used  by  appellant  aa  a  demwatrsting  car, 
and  bad  itetia.  -run  abont  1,500  mllea.  These 
Ikctat  .w«M  kaowB  to  respo&dent.  On  ae^ 
eooat:  of  them,  the  car  waa  priced  at  $1,- 
800,  a  redncUon  aC  |600  from  tbe  pHce  ot 
tbe  ear,  bad  it  beca  naw.  The  warranty  is 
predicated  .  von  tlie  atatwneiit  of  ai9d> 
lant  that  the  oar  tnta  "In  llrst^aBt  eohdt- 
tloo,  aa  good.aa  anjr  new  ear,"  and  that  ap^ 
peUant  "Huanmtefed  the  tear  to  go  11  mDea 
to  a  gallon  .Qf^  gaaollne,  od  an  average.'* 
These  Btatenents,  in'  on  opinion,  do  not 
conatltote  a,  wxna/bf.  3%e  fact  that  the 
price  was  fixed  at  over  21  per  cent  less 
than  .the  pTl«e  of  •  nefw  car  wa»  of  itself 
oTldeoce  that  the  oar  was  to  that  eitent  of 
less  valne  than  a  new  car.  To  say  that  it 
was  in  flisttclMs  iconditlstx  is  nothing  mor^ 
tlifui  the  ^vcession  of  aa  epinlon  as  to  Its 
thiea  cosditiOB,  or  what  tbe  Ulw  eometlmes 
terms  "seller's  praise."  The  -same  auy  be 
sal4  of  the  statenaaiu  tliat  it  wenid  run  11 
miles  on  a  gallon  of  gasolinei 

Morley  t.  ConsoUdated  Mfg.  Co.,  186  Mius. 
257,'  81  N.  E.  993,  is  a  similar  case;  The 
c^  tliere  referred  to  was  la  demoBstrntlng 
car  that  liad  ran  abont  600.  miles,  and  the 
statement  relied  upon  was  that  the  car"was 
in  good  condition,  flrat-elassieondltion."  It 
was  iield  not-  to  aenstitnte  a  'warranty,  be* 
ing  "mere  seUer**  talk.'*  Similar  expres- 
sions may  be  ^ad  in  28  Cyc.  44;  Warren 
T.  Walter  Aqta.Co.,  50  Mlsc;  Bep.  fl05,  80  N. 
X.  -Supp.?^.! Clark  v.  BallSt  60  Iowa,  275. 

i;he  bsJn  ims  made  ApsU  SO,  1810.  Nine 
iumdred  dollars'  wns  paU  vpon  delirery, 
an((  the,  hsiaBoe-  was.  to  be.  i»ld  in  'a'  tew 
days.  Some  time  in  tiie  following '  Septem- 
ber, respondent,  not  liavin^:  paid  this  bal- 
ance^ took  the  car.. to  app^hinffl  garage 
f«f  some  repairs.  Appellant  then  refused 
to  deliTer  the  car  to  rdqioadeat  until  the 
$90Q ,  .wta  peid.  '  He .  did, .  taowerer,  permit 
respondent .  to  vse  the  car,  seadlag  a  driver 
to  ta^e  charge,  of  it  'Ehb-oontlBnM' for 
alK>ut  a  week,  wben|.)whUe  at  Inneheooi  with 
this  dr l^r,  respondent!  tel^honed  bM  wife 
and  arranged  with  hes-to  have  bis  son  come 
and  take  the  car,  thus  deriving  appellant  of 
bis  possession.  It  would  Seem  by  this  act 
he  was  not  only  willing  bat 'anxious  to  re- 
tain tbe  ear,  leaving  appellant  to'  his  remedy 
to  obtain  tbe  balance  doe.'  Be  knew  then, 
if  he  speaks  the  trbth,  ttaat  the  car  wonld 
not  average  11  miles  on  a  galkm  at  gaso>- 
Une^  itondUiiBK '.this  week  he  made  a  trip 
to  Coenr  d'Alene,  and,  when  appellant's  coan>. 
sel  Bovflhtiaa  admlsriob  trata  bbn- that  >  the 
car  had  made  ^  trip  at  the  rate  of  11  miles 
to  a  gallon  of  gasoline,  he  answered  that  It 
did  not  average  six  miles.  Nevertheless  he 
wished  to  retain  tt*  .even  to  the  extent  of 
wrongfully .  depriving  appellant  of  its  pos- 
session. Cader  tbeas  drcnmstances,;  oonrts 
will  spend  little  time  listening  to  Ms  plea 


ot  a  brcacb  of  warranty.  We  ate  of  ^ 
opinion  that  there  was  neither  warranty  nor 
breach,  and  that  tbe  judgment  of  the  lower 
court  in  so  holding  Is  error. 

The  Judgment  shonld  be  modified,  and  the 
case  remanded,  with  Instructions  to  enter 
a  Judgmient  la  .appellant's,  f^vor  as  prayed 
for. 

MOUNT,  ELLIS,  GOSE,  and  FULLBB.- 
TON,  JJ.,  concur. 


(69  Wuh.  «1S) 
EILERS  MtrsiO  HOUSE  v.  ORIENTAL  CO. 

(Sopreme  Court  of  Washington.    Aug.  21. 
.1912.) 

L  Salcs  (f  479*>— C^vamoHix  Sauc»~Bx-> 

SCISSION— LiQUIDATID    DaMAOES. 

Where  a  chattel  la  apld  uoder  a  contiact 
rsMHTihig  title  la  tbe  seBef  mitil  payment  of 
WiiPWW.  the  saller'k.  tetentloo  of  payments; 
as  liquidated  damages  tar  the  buyer's  breach, 
estops  It  to  claim  any  other  damages  for  the 
breech. or  for  use  of  the  pn>pfrty  on  retaking 
it,  ana  hence  need  not  show  specific  damages 
from  the  buyer's  breach  to  enotle  It  to  jndg- 
ment  in  an  aetion  for.  posaesaion. 

^I^.^*'A*r::'?2E  other  cases,  see  Sales,  Cent. 
Dlii.  H  1418-1488;  DetDig.  I  m*] 

i.  Dajcaqm  (i  76*)-anpvM™wi  jroa  Liqux. 

DATED  DaVAOES. 

Whe»e  several  acts  t»  be  performed  or 
•mlUed  under  a  contract  wMely  vary  in  Im- 
portance,, a  stipulation  for  .payment  of  the  same 
amount  as  dainagei ,  for  performanee  or  non- 
performance of  each  mnst  be  construed  as  a 
penalty.  >  ■.•  "••. 

'  {Ed.  Note.t—For  ether  eases,  see  Damages. 
Peat.  Dig.  H  15*.  l»r  Dee.  irfg.  i  7&»1 

S.  DAMAOtts    (I    78*)— SiWDLkTlO*  FOB  IJf<}i 
UIDATW.  PasUOKS. 

Under,  a  contract  to  jiell  a  chaittsl,  reserv- 
ink  title  to  the  seller  uiitil  payment  of  the 
price,  and  provitUng  that  ori  'breach  by  the 
boyer  the. '  seller' itiight  netalh  all  payments  as 
Uapidated  damages,  the  buyer's  failure  to  pay 
for  the  instrument,  or  removal,  ot  attempt  to 
rtmoTB  o*  sell  it,  were  of  equal  Importance,  up- 
holding a  stipnlation  for  liquidated  damages. 
:  [Ed.  Nofe. — F'or  other  fcases,  see  Damages, 
Ceot.  Dig.  H'leT-lfiS:   Deo,  Dig.  i  7&*} 

4.  DAXAon  .(1 80*>— Sn^cLA-noir  roa  Ligrf- 

DASED  Davaqbs.    . 

where  a  contract,  In  parporting  to  stip- 
ulate for  liquidated '  damages,  proTides-  for  a 
payment'  as  large  o^  larger  where  failure  to 
Rtotocn  is  only  partial  as  where  the  failure  Is 
comple.te,  the  stipulation  will  nsually  be  con^ 
gtrued  as  a  penalty. 

\TfM.  Note. — Per  other  cases, '  see  ,  Damages. 
Cent  Dig.  S{  170-176;   Dec.  Dig.  |'80.»]        7 

6.'DAifAdK8  (I  78*)— "tumiDAimj.  DAXAage-p 

■  TAtlDITT   Oir  BTIPUUITION. 

'  '  Stipulation  In  a  oontrsct  for  sale  of- a  mn- 
aical  instrument,  which  reserved  -title  in  the 
seller  until  payment  of  the  price,  that  on  the 
boyer^i  breach  all  payments  should  he. treated 
as  liquidated  damages,  wiU  iiot  be  treated  as 
one  4or  a  penalty,  becahse  the  damages  thus 
iAcrease  as  additional  payments  are  made,  sines 
there  is  a  constant,  depreciation  in  the  value  of 
the  instrument 

[Ed.  Note.— For  other  cases,  see  Damages, 
Cent  Dig.  H  157-163;   Dec  Dig.  |  7^*] 
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6.  EviDKROi  (i  441*)— TBBTnfoirr  Airtcniro 

.    CONTBACT— ADMiaSIBIUTT. 

A  written  contract  of  sale  cannot  b«  Added 
to  nor  varied  by  parol  testimony  concerninj 
antecedent  negotiations  tending  to  show  rep- 
resentation! or  warranties  not  embodied  in  the 
contract. 


[EM.  Note.— For  other  cases,   see  Evidence, 

>nt   Dig. 

2047;   Dea 


Cent   Dig.   It  1719,   1723-1768,   1765,   203(^ 
-       Big.  I  441.»] 


7.  Appeal  and  Bbrob  (J   1074*)- Kevkw— 

Baritlbss  Gbbok— Cobtb. 

The  Supreme  Coart  will  not  review,  an  obr 
jection  that  the  cost  bill  was  not  properly  item- 
ized and  verified,  in  the  absence  of  affirma- 
tive showing  that  the  coats  allowed  were  not 
necessarily  expended. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Srror^  Cent  Dig.  H  4248-4262;    Dec.  Dig.  | 

Department  2.  Appeal  from  Superior 
Court,  £lDs  Cotmty;  Mltcfaell  GUUam, 
Judge. 

'  Action  by  Ellers  Music  House  a«alnat  tbe 
Oriental  Company.  Judgment  for  plaintUIi 
and  defendant  appeals.    Affirmed. 

Howard  O.  Durk,  for  appellant  Wrlgbt 
ft  Kelleber,  Charles  S.  Oleason,  and  Edward 
W.  Allen,  all  of  Seattle,  ft>r  reqjioBdent 

ELLIS,  J.  6a  Marcb  15,  1909,  the  defend- 
ant purchased  from  the  plaintiff,  upon  a 
written  conditional  sale  contract,  a  mando- 
lin planorchestra  for  an  agreed  price  of 
$1,900.  The  defendant  was  credited  with 
1393.66  for  amounts  paid  upon  otber  instru- 
ments formerly  purchased  by  It  and  return- 
ed in  exchange,  and  with  $200  cash  paid  at 
the  mailing  of  the  contract  By  tbe  contract 
the  defendant  agreed  to  pay  tbe  balance  of 
the  purchase  price  in  monthly  installments 
of  $100  each.  It  was  agreed  that  title  to  tbe 
instrument  should  remain  in  tbe  vendor  un- 
til payment,  and  that  If  tbe  Tendee  should 
fail  to  make  any  payment  at  the  times  men- 
tioned, or  should  remove,  attempt  to  remove, 
or  sell  tbe  instrument,  the  vendor  should 
bare  tbe  right  to  take  possession  thereof  and 
retain  all  payments  as  liquidated  damages 
for  breach  of  tbe  agreement,  and  as  payment 
for  tbe  use  of  tbe  Instrument  Tbe  contract 
also  declared  that  "any  agreement,  other 
than  that  expressed  on  the  face  of  this  con- 
tract, will  not  be  recognized."  The  defend- 
ant paid  tbe  installments  maturing  on  the 
IStb  of  April,  May,  and  June,  but  refused 
to  pay  the  installment  due  July  16,  1909. 
Tbe  plaintiff  demanded  a  return  of  the  in- 
strument,' T^blcb  being  refused  it  brought 
this  action  and  obtained  possession  by  statu- 
tory process. 

The  complaint  set  out  die  cobtract  In  full, 
claimed  tbe  plalntifTs  right  to  possession  by 
virtue  of  the  breach,  alleged  demand  by 
plaintiff  for  possession  on  August  9,  1909, 
and  the  refusal  to  deliver  the  same  by  the 
defendant  It  alleged  damages  for  the  un- 
lawful detention  in  tbe  sum  ot  $600,  and 


that  tbe  value  of  the  nae  of  tbe  Instrument 
was  $10  a  day. 

The  answer  admitted  tbe  execntlon  of  tbe 
contract,  denl6d  tbe  alleged  damages  for  an- 
lawful  detention,  dented  the  allegation  tbat 
the  value  of  tbe  use  of  ttie  instrument  was 
$10  a  day,  and  set  up  aa  afflrmative  oomi- 
terclalm  for  the  ceoovery.of  .tbe  money  paid 
on  the  purchase  prlce^  amoantiiig  to  ^83.05, 
on  the  ground  .tbat  tbe  instrument  failed  to 
meet  certain  alleged  rerbal  warranties  made 
by  the  plaintiff  at  and  prior  to  the  time  of 
tbe  execution  of  the  written  eontract  Tbe 
reply  put  in  IssBe.tbe  affinnattve  allegatloos 
of  the  answer. 

At  the  trial  the  defendant  admitted  that 
tbe  plaintiff  waa  eititled  t»'  Judgment  for 
the  possession  .of  tbe  Instrument  Tbe  plain- 
tiff admitted  that.it  had  credited  tbe  defend- 
ant with  $598.91^  mentioned  in  tbe  contract 
as  allowed  «pon  tbe  purchase  price,  and  $300 
for  the  three  monthly  Installments  which 
had  been  paid.  The  i^atotlff  waived  any 
claim  for  damages  or  r^t  of  tbe  Instrument 
accruing, subBegwnt  to  Its  demand  for  pos- 
session. 

Tbe  defendaat  meved  for  Judgment  on 
these  admissions  for  tbe  amount  credited  on 
the  contract  and  demanded  in  Its  counter- 
claim, Tbe.mettott  was  denied.  Tbe  defend- 
ant then  offered  evidence' in  support  of  Its 
counterclaim.  The  txial  court  refused  to  ad- 
mit evidence  of  any  verbal  r^resentation  or 
warranties  made  by  theplalbtiff  prior  to  tbe 
execution  of  tbe  contract,  on  tbe  ground  thai 
the  contract  waa  complete  In  ita^,  and 
such  warrantlea,  to  be  available,  would  have 
te  be  found  In  the  written  Instrument  Tbe 
court,  however,  did  admit  evidence  of  cer- 
tain defects  in  tiu  Instrnment,  on  tbe  ground 
that  there  was  an  implied  warranty  tbat  tbe 
instrument  waa  adapted  to  tbe  purpose  tor 
which  It  was  sold.  Tbe  evidence  showed 
that  a  certain  automatie  device  was  so  de- 
fective tbat  the  Instrument  frequently  faUed 
to  pcoperly  fnrnisb  music  until  adjusted.  No 
eridence  was  offered  to  show  that  tbe  de- 
fendant had  suffered  any  monetary  loss  or 
injury  to  Its  business  by  reason  of  this  or 
any  otber  defect  in  tbe  Instrument  Upon 
tl>e  oondusion  of  the  defendant's  evidence, 
tbe  plaintiff  moved  to  dismiss  the  counter- 
claim, upon  tbe  ground  tbat  there  was  no 
evidenee  showing  damages  In  any  amount 
The  motion  was  granted,  and  Judgment  was 
entered,  awarding  to  plaintiff  the  possession 
of,  the  instrument  Tbe  defendant  baa  ap- 
pealed. 

(1]  Tbe  appellant  Arst  aaslgna  as  error  the 
denial  at  its  motion  for  Judgment  at  the 
(dose  of  the  respondent's  case.  The  argu- 
ment briefly  Is  that,  tbe  respondent  having 
admitted  that  $893.95  had  been  credited  up- 
on tbe  contract  and  -  hiving  waived  any 
claimi  foB-  damages-  and  rent'  for  the  deten- 
tion ef  tbe  .InstTBment   after  demand  for 
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lUBsemloB,  a*d  having  neither  «ake4  for  nor 
proved  apeclflc  damesee  tor  the  breach  of 
the  contract,  and  having  procured  posees- 
■lon  of  the  Instrument  by  replevin,  it  had 
no  right  to  retain  the  money  paid  apon  the 
contract  A  BafSclent  answer  to  this  argu- 
ment is  found  in  the  nature  of  the  acUon. 
It  was  an  action  to  enforce  the  ontract,  not 
to  rescind  It  It  was  an  action  to  recover 
poaseflsion  of  the  chattel,  not  to  recover  dam- 
ages for  breach  of  the  contract  Respond- 
ent had  already  received  payment  of  dam- 
ages by  retaining,  under  the  stlpnlation  of 
the  contract,  the  part  of  the  purchase  price 
which  had  been  paid.  The  contract  dedar-' 
ed  that  any  payments  made  prior  to  tlie 
breach  might  be  retained  as  nqaldated  dam- 
ages for  the  breach,  and  as  t>ayment  for  the 
use  of  the  instrament  The- breach  of  the 
contract  was  admitted  by  the  appellant 
The  respondent,  having  retained  this  mohey. 
as  liquidated  damages  for  the  admitted 
breach,  could  not  claim  any  vther  damages 
for  the  breach,  or  for  the  use  of  the  Instrn- 
meht  If  the  stipulation  for  Uquidated  dam- 
ages is  to  be  held  valid,  the  respondent  was 
not  reqalred  to  prove  that  be  suffered  any 
damage.  Sanford  v.  First  National  Bank, 
94  Iowa,  660,  68  N.  W.  459;  LitUe  v.  Banks; 
85N.T.  25»;    13  Cyc.  p.  lOK 

If  the  stipalHtion  for  llqnldated  damages 
wa»  a  valid  stipulation,  then  the  appellant 
coold  only  recover  the  money  paid  upon  the 
purchase  price  by  rescinding  the  purchase 
for  safflcient  cause  and  voluntarily  returning 
the  Instrument,  or  by  proving  damages  In  the 
amount  paid  upon  the  contract  for  falltire  of 
the  tnstmment  to  perform  the  functions  for 
which  it  was  purchased.  Appellant  never 
sought  to  rescind  the  contract  but  ratified 
and  affirmed  it  by  refusing  to  return  the 
instrument ;  and  at  the  time  the  motion  was 
defied  It  had  introduced  no  evidence  In  sup- 
port of  Its  counterclaim  fi>r  damages  for  the 
alleged  breach  of  warranty. 

[2,  t]  The  appellant  further  contends  that 
the  tirovlalon  for  liquidated,  damages  should 
be  treated  as  a  penalty  or  security  for  the 
Actual  damages  which  the  respondent  could 
prove  that  It  suffered  from  the  breach  of  the 
contract  It  Is  first  argued  that  the  several 
acts  for  which  respondent  might  retake  the 
Instrument  and  retain  the  payments  as  liq- 
uidated damages,  namely,  failure  to  pay  any 
installment,  removal  of  the  Instrument,  of 
attempt  to  sell  or  remove  it,  are  po  dlSfer- 
ent  In  degree  of  Importance  that  the  sanle' 
measure  of  damages '  could '  not  be  appropri- 
ate fqFvSACh;  and  hence  the  stipulation  must 
t>e  construed  as-  a  penalty  or  secortty  for  the 
damafes  actually  SiiCrered.  It  must  be- coBr 
ceded' on  authority  a  sound  rule  that  where 
there  are .  sfveral  acts  to  be  performed,  or 
not  performed,  In  contemplation  of  the  con- 
tract '.Widely  varying  In  degree  of  Impor- 
tapoe^  h  stipulation  for  payment  of  the  same 
amount  as  damages  for  the  performaiie*  or 

•    128  P.-^«  •  •  ■  ■    ■   •■''  •  ■'  ' 


noBperfbrmantie  of  each  must  te  construed 
as  a  penalty.  Pomeroy's  Equity  Jnrispru- 
d»ice  (Sd  Ed.)  i  443. 

This  contract  however,  presents  no  such' 
case.    The  vendee's  fallurS'to  pay  for  the 
instrument,  removal,  or  attempt  to  remove- 
or  sell,  the  instrument 'are  plainly  of  equal' 
Importance,  since  they  lead  to  the  same  re- 
sult    They  would  esch  constitute  such  a 
breach  of  the  contract  as  to  make  a  resump- 
tfon  «f  pdsseeslon  by  the  vendor  absolute- ' 
ly  necessary  to  his  protection.     Whatever 
breach  forces  that  result,  the  damafies  conss' 
quent   thereoa    are    necessarily   the    same; 
hence  the  sakne  suih  as  liquidated  damages, 
if  appropriate  to  either,  is  appropriate  to' 
eadi  of  taeh  breaches. 

[4,  SI'  It  is  next  argued  that,  inasmuch  as 
the  sum  to  be  applied  as  liquidated  dimagiBs' 
c6nstantly  iiJR-eeaes  as  the  performance  ol  ^ 
the  contract  eontfmi^,   the  damages  paid  '| 
would  be  greater  when  the'  failure  to  per- ' 
fotan  was  o«iy'pa:Hial  than  when  the  failure 
was  cbmpl'ete.    Again,  It  must  be  conceded 
on  sennd  authority  that.  Where  the  stlpulat- . 
ed  sum  to  be  paid  is  the  same  or  larger 
where  the  failure  to  perform  is  only  partial  ' 
as  where  the  failure  is  complete,  the  stip- 
ulatlmi-wlll  usually  be  construed  as  a  penal- 
ty.   Pomeroy's  Dqnlty  Jurisprudence  (M  EM.) 
I  444. 

This  rule,  however,  eannot  be  applied 
blindly  and  without  reference  to  the  nature 
of  the  contnact  or  'without  regard  to  the 
plainly  expressed  InOentton  of  the  parties. 
The  same  eminent  author,  after  stating  this 
and'  other  general  rules,  adds:  TThero  are 
undoubtedly  numerous' Instances  which  can- 
,not  be  easily  referred  to  either  of  these 
rules;  and  this  must  be  so  almost  as  a  mat- 
ter of  necessity.  Since  agreements  are  of 
infinite  variety  in  tbelr  objects  and  te  their 
piovlsi6ns,  lind  stnbe  the  question  of  penalty 
or  liquidated  damages  is  always  one  of  in- 
tention, depending  upon  the  terms  and  cir- 
cumstances of  each  j^urilcultr  contract,  there 
mast  be  many  agreements  which  cannot 
be  brought  within  the  scope'  of  any  specific 
rule,  and  with  which  a  court  can  only  deal 
by  applying  the  most  general  canon  of  in- 
terpretatlon."  1  Pmneroy's  llq.  Juris.  (3d  ' 
Ed.)  I  44S.  p.  747. 

Id  the  case  here  U  is  manifest  that  the 
damage  must  ite  the  greater  the  longer  the  ' 
vendor  Is  kept  out  of  possession,  and  the  < 
longer,  the  vendee  has-  the  use  of  the  iBBtro-  ' 
meikt    The  longer  the -vendee  keeps  up  hte 
payments  and  retains  the  possession  of  the'* 
property,  the  greater  will  be  the  deterlora-  ' 
tloa  of  the  property,  and  the  longer  will  the''' 
vendor  be  deprived'of  its  use  and  disposition ' 
by  sale  jor  rental.    It  teems  clear  that  h» 
such  a  'case  the  fhct  thht  the  sum  fixed  aS' 
liquidated  damages-  Incresses  as  the  actual 
damage  inoreatesls  na  ground  for  declaring  - 
the  stipaladon   one: for  a   penalty,   rather  ' 
tbfkb  fpr  -  Uquidated  damages. '  ^ORte  cfcse-ls  ' 
one  1b  which  the  stipulation  for  Uful^at^d,/ 


Digitized  by 


Google 


urn- 


]25i  eAvavy  bsbohtbic 


( 


(bfmOi' 


dsmagea  is  viecidiarly  apptopclate.:  Xbe  ae^' 
tnal  damagas  b; :  deterloi«.tiOu  of  ■  delicate 
and  highly  complicated  pieced  of  madblnery, 
such  as  r  that  h«te  InTolved,  could  hardly  be 
determined,  by" i evidence.  The  uncertainty 
lilheres.  in  the  verr  -nature- of  the  subject-' 
matter  of  the  contrast,'  The  case  falls  with*' 
in  the  two  cardinal'  rales  of  constrnotlon' 
laid  down  in  Gyc,  as  foUoms:  "There  a-re 
two  excellent  rules-  given  for  inferring  that 
the. parties  intended  the  sum  as-  liquidated 
damages:  (1)  Where  the' damages  ase  nnr 
certain,  and  not  capable  of  beiog  ascertained 
by  any  satisfactory  and  knovirn  vule,  whether 
the  uncertainty  lies  in  the  natore  of  the 
subject  itself,  or. in  the  particular  eircom^ 
stances  of  the  case;  or  (2)  where,  fcom  tSie 
natn^  of  the  > case  .and  the  tenor  of'  tlie 
agreement,  It.ia  apparent  that  the.  damages! 
haye  already  been  the  subj.ect.  ofractnal.and 
fair  calculation  and  adlwtment  betwera  th* 
parjie^'l    18  Cyc.  p,  00.  ' ' 

The  foUovring  language  is  pecellarir  jfp- 
pUcable  to  the  case  before  us:-  "In  deter-' 
mining  whether  a  sum  claimed  npon  a 
breach  of  contract  for  sale  Is  liquidated 
damages  or  a  penalty,  the  court,  should  loac 
at  the  nature  of  the  contract  and  the  words 
and  tpitention*  of  the  parties  i  bat  anofa  •«m4 
h^re  usually  been  held  liquidated 'dania|;ea,' 
for  the  reason  that  the  damages  sustained 
are,  in  almost  all  CHsefH-ucMwrtalB  and  -terjr 
dlfi^cult  to  estlniAte."     13  Gyc  p.  102. 

The  intentloQ  ef  the  >  pasties  to  stipolate 
for.  liquidated  .  daxoages,  -is  so  plainly  ek- 
pri^ssed  In  the  contraot^.and.the.etl^ilatlod 
is  so  palpably  appreprlate  to. the  TeiV'SiAri 
ject-inatter vof  the  eoatntcti:  that; we  ate 
constrained  to  enforce  the  contract  as  writ- 
ten, ratlieir  than .  by  oonatmctlon  make- a  new 
one  for  the  parties.  ■  ■       ■'     • 

As  said  br  the  Supreme  Oonrt  of  tbt 
United  ^Utea,.  in  Sun  PristiBg  *  PoblbOlng 
Aso^tiV.  Moore,  183  47.  S.  64£-6Cii,  22  Stip. 
Ct  249,  248,  46  Ls  Ed.  ^6::  "The,  dedsiona 
of  this  count  lOn  the  doetri&e  of  UqnMated 
damages  and  penalties  lend  no  support  to 
the  icootention,, that  paittes  may  not  bona 
fide,  in  A  case  where  the  dainafjcs  ar6  o^  an 
uncertain  .nature,  estimate  and  > agree  upon 
the.:  measure  of  damages-  whlcli  may  b« 
sustained  from  the  breach  of  aa'ftgreement. 
On,  the  contrary,  this  court  has  consistentUr 
maintained  the  principle  -  that  the  Intoition 
of  the  parties  is  to  be  arrived  at  by  a  proper. 
coBStraction  of  the  agreement  taade  between 
then,  and  that  whether  A^wrUcuIar.stipvlla- 
tion  to  pay  .a  sum  of  tnone^  Is  to  be  treated 
as  a  penattyf  «r  as  an  agreed  ascertainment 
of  damages,  is. to  be  aetermined  by  the  con- 
tract, fairly  construed;!  ttu being  the  dutyo.'' 
thff:  court  always,  where  the  damages  are' 
unoentain  and  harej  been  liquidated  by  an 
agreement,  to  enftHwe.  the'Cgntrabt.'''  AAd; 
again,  is . United  : States  .v.'  Bethltiiem  Steel 
Co.,  aOK  U.  S.  lOB-119,027  Sup.  Gt  «0,  455, 


'Whafdld  the  parties  Intend  ty  the  language' 
abed?'    When  stfch  intentlOB  is  ascertained. 
it  Is  ordlnarllj^  .the  duty  of  the  court  to' 
carry  It  orit."    A  iteriew  of  the  multitude  of 
authorities    rfted'  by   the  appeHitft    would' 
ayan  nothing',  eints  we  conceive  the  prin- 
ciples, abote  outlined;  cdhtrblling  upon  the 
facts  of  this  casa  - 

[8]  The  court's  refttsal  'to'  admit  evidence 
as  to  certain'  representattotm  or  warranties, 
alleged  to  have  been  shade  'by  r^pondent 
prior  ■  te  the  exeetidon  ■  <<f  •  'the  written  con- 
tract, fa  assigned  As'  error.  The  court  said: 
"I  sustain  the  objection  to.  any  reftresenta- 
tloBs  made  "prior  to  the  etetetttion  0^  this 
instrument , '  They  ought  to  be  emhodled  in 
the  instmment,''  Tlie'  ruling  was  correct  ' 
We  find  nothing  in  tUe  «ase  to  take  it  out  of 
the  mle  Uiat  exprtes  warranties  must  be 
found' In  the-'wMtten  instmment,  -which  w»s 
freely  executed -by  the- partly.  It  cannot- 
be  added  to  tor  vferied  by  parol  testUneny 
as  to  antecedent-  negetlations.  Tobitt  t. 
McArthuc  ea  Wash..  623,  ,106  FaA  180. 

We. find  no  eeroc  in  the  dismissal  of  the 
appellant's  countendaiu  for  lack  of  sufficient 
evidence.  The  court  permitted-  preOf  as  to 
the  alleged  defects  In  the  maddse  as  toid- 
Ing  'to  flhpw  that  it  did  not  meet  .the  implied 
warranty  that  it  wou^  flU  the  purpose  tor 
which  it, was  intended.  There., was^  how- 
ever, neither  evidence,  nor.oflCer  of  eWdeaee^ 
of  any  specific  damages  suffered  by  reason 
of  such  defects..  The  appellant,  having  re- 
taiqed  tl)e  ^QStsumeDt,  and  having  sought  . 
no  teselsslpn  of  the  contract,  was  only  ea- 
tltled-.to  sufih.  damages  as  he  could  prove:. 
Ha-jring.,  proved  .  no  damagesi  hla  -eoonter- 
claim.  must  fqiU. 

iU  Upon  motion,  of  the  appellant,  the  trial 
cqt^ft  reduced  the  costs  from  $14O.S0  to  $58.- 
90.  .It.  1^  pbw  urged  that  .the  cost  bill  was 
not  properly  itew  '/.<*d  and  ver^e^.  The  ob- 
Jectlon^,  are  tecnuical.  We  have  uniformly 
declined  to  sustain .  such  objections.  In  the 
absence  of  some  affirmative  showing  that 
the  costs  allowed  were  not  .pecessarUy  ex- 
pended. Roebllng's  Sons  Co.  v.  Washington 
Alaska  Bank,  66  W««h.  102.  10(k  Pac.  174;  < 
Hall  V.  Northwest  Lumber  Go,  61  Wash. 
351,  112  Pac,  369;  Daniels  t.  Spear,  6$ 
Wash.  12],,  117  Pae  737 ;  PUlsbury  v.  Beree- 
ford.  68  Wash.  656,.  109  Pac.  193. 

Th^  Judgment  is  affirmed. 


roixERToiir, 

J  J.,  concu^.        . 


MORRIS,    and    MOUNT, 


8TONER  ▼;  SHUI/FZ. 


an 


(tBupreme  Co^rt  of  Washington.'  Aug.  24, 
1912.)      »  -•     ^ 

L  Dakaobs  (I  80*)— LiQnibAm  Dauaobb— 

CONSIBUOHOn .  or '  STIPVI.ATIONB. 

A  contract  for  the  purchase  by  the  prin- 
cSpal  stockholder  in   the   S.   Company   of   the 


61..iL.  Ed.  781:.   'The  question  always  ia^  1  sharM-  (^  aitother  stockholder,  who  was  also 
'•^ii  other  tasM  ■••  Mm*  to^tc  andMctioB  NUMBBB  lii  bwi.  Oisi  ft  Am.  Dig.  K*r  No.'  SwIm  ^  B«p>  InduM 
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Yta  general  uanager,  provided  for  a  cash  pax- 
toent  and  the  execution  and  delivery  of  noteia 
tor.  ISiOOO;  that  the.  aeUcr  should  folly  adjoat 
and  settle.  differ«D««a.  and  diaagreementa  4heja 
exiating  between  the  S.  Company  and  another 
corporation;,  and  that  If  he  failed  to  adjuat 
anch  dlfferencea  the  notes  should  he  sarrMde^* 
ed  for  cuKeUatiDa'  and  treated  aa  ligqidated 
damagaa  from  auch  failure.  The  diSerencea 
between  the  two  corporations  could  have  been 
fully  settled  by  the  payment  of  $1,800,  and 
the  loaa  to  the  S.  Company  and  its  principal 
atockholdcr  from  aw^  a  aettlamaDt  wpuld  have 
been  much  leas,  than  that  aum.  ^fl\  ^^^^  ^^^ 
provision  for  the  cancellation  of  the  notes'  was 
•  stipulation  for  a  penalty,  and  not  for  liqui- 
dated damagea,  and  waa  unenforceable;  .tha 
.pvrchaaer  being  entitled  to .  offaet  against  a 
recovery  on  the  notes  only  bis  actual  damages 
from  the  failure  of  the  seller  to  adjust  the 
differences.'  ■  •   .  -i 

(Bd.  Note.— 'Foj  other  caaea,  see  Daaia«e«, 
Heat.  Dig.  H  170-175;    Dec  Dig.  i  80.*]. 

a.  Da1[AGKH   (f  80*)— lilQtnDXTXD  HaMAOVH' 

CjuaajtBDcnqn  of  .Stifulaxions. 

'VVheu,  the  payment  of  a  smaller  sum  is 
'secured  by  a'  larger|  the  larger  aum  thus  con- 
tracted '  fot  cannot-  be  treated  aa.  liquidated 
damagea,  but  muat  always. b«  coaMdered.sH.a 
penalty*         .    ■  t 

[Ed.  Note.— For  other  .cases,  see  Damagea, 
C^nt.  Dig.  H  170-175;    Dec.  Dig.  J  &t>.*f 

Z,  Damages'  (|  79*)— Liquidated 'Damaoes— 

'CoNBTRUrtlOI*  'dlf 'SriPtJLATlONS.' 

"Where  an  rigreemeAt  la  for  tha'»«fltdrii> 
4m<M  or  'nonperfonnaaiee  of  an  act,  and  .tbetf 
ia  no  adequate  meana  of  ascertaining,  the  ac- 
tual damage  which  may  result  from  a '  viola- 
tion, the  parties- may  fix  upon  the  amount  of 
'«ompemati(>n  payable'  by  the  4afoulting  party 
in  oaae  of  a. breach;  .aM  a .stipiilation  for  auch 
a  purpose  will  be  treated  as .  one  for  liquidated 
damages,  unless  the  intent  ia  clear  that  it  is 
■designed  to  be  a  penalty.      '  '  ' 

fBd.  Note.— For  other  liasaa,  -ae*  Damage^ 
Cent  Dig.,  if  164-iaa:  .Dae.  Dis.ii7a«] 

4.  Damaoes  (S  78*)— Liquidated  Daicai»m»> 

COHfSFKI^TIOH    or   STlPOI.AXI0Ha. 

That  the  parties  to  a  contract,  in  fixing 
'the'  sum  to  be  paid  by  one  party  in  case  di 
default,  designate  such  sum  as  Uquidated  datn- 
-awea  doaa  not  Baceaaarily  make  it  80> 

[Ed.  Note.^For  other  eaa««.  see  Damagea, 
.Cent.  Dif.  {{  157-163i  Dec  Dig,  |  78.?]    .. 

'Departmebt  1.  'Appeal  'from  Superfor 
'Ctfui't.'Spokane  Connty;  Henry  Ii, ■ -Kfennan, 
Jtidge. ' 

Action  b^  J.  A.  Stoner  against  Prank  W. 
Shnlta.  From  ft  Judgment  for  plaintiff  on 
motion  after  a  verdict  for  defendant,  defend- 
ant appeal*    Affirmed. 

^amuel  fid^lstein,  for  appellant  Alex  M 
Wlns'top  .and  Fred  K.  Witt,  both  of  Spokane, 
for  respondent.  ,., 

PARKER,  i.  The  plalntltC  commenced  this 
action  seeking  recovery  from  the  defendant 
upon  a  nonnegotiable  promissory  note,  exe- 
cuted in  part  payment,  of  the  purchase  price 
of  shares  of  capital  stock  of  the  standard 
Motor  Car  Company,  a  cori)oratlon,  of  Spo- 
kane. The  execution  of  the  note,  together 
'with  two  others  representing  the  purchase 
price  of  the  stock,  was  admitted  by  the  de- 
'fendant;  but  he  pleaded  as  an  affirmative  de- 


fense, in  tfab^tafiiQe,  that  fander  his  contract 
with;  the  plaintiff  for  the  purchase  of  the 
stock,  in  part  payment  of  which  the  note 
sued  upon  was  given,  the  plniutiff  bad  fail- 
ed to  t^O  certain  things  agreed  by  him  to  be 
done,  which,  under  the  sale  contract,  were 
conditions  precedent  to  the  defendant  be- 
coming nable  upon 'the  notes;'  or,'  in  other 
words;  that' the  agreemfenit  contained  In  the 
contract  was  In  feDtectfor  Hqnidated  damages 
which  would  result  to  the  defendant  upon 
the  failure  of  the  plaintiff  to  do  bei'tuin 
things  agreed  by  him  to  be  done,  and  that 
his  fftll-ure  in  that  t^ard  resulted  in  the 
satlsfactiota  of  the  debt  which  was  evidenced 
by  the  three  notes.  A' ttlat  before  the  bourt 
iand  n  jury' resulted  in  a  vefdlct  In  favor  of 
the  dtf^ndant.  Thereiipoh  ttie  plaintiff  mOv^ 
ed  for  Judgment 'notwilfcstariaing  the  verdlcf, 
and  ill  the  alternative  fbt  a  new  trial.  -  ^he 
conift  granted  the  mdtlon'fbr' Judgment  not- 
•withirtanaitig  the  verdict,  and  rendered  jndgi 
ment  accordingly  In  favor  of  the  plaintiff  and 
against  the  defendant  fdr  the' full  amount  of 
the,  note  su^  upoii,'  xvith  Interest,  riecltlrii 
ifa  the  jridgmeiit  B6  grounds  thereof  thc'fol- 
lowlng:"  "The  'court  having  heretofore,'  oi 
Friday,.  December  1,  1911,  announced  his  de^ 
ct^lon  upon  said  motions  tq  cfounsel  for  each 
of  the  parties  .hereto,  and  said  decision  being 
that  the' court  betleyed  that 'the  provisions 
Xn  the  contract  get  up  In  the'  answer  herein 
were  provisions  for  a,  penalty,  and  not  for 
liquida.ted' damages,  the  court  thereupon  an- 
nounced, by ,  reason  thereof,  the  said  verdict 
would  be  set  fislde  and  a  n^w  trial  granted, 
and  that  defendant  mijgbt,  if  he  elected  so  to 
do,  amend,  hl^  answer  to  show  the  actual 
dai^age.  If  any,  suffered  by  defendant  by  rea- 
son '  of  the  breach '  or  breaches,  It  any,  by 
plaintiff  of  the  covenants  and  conditions  in 
said  contract  to  be  by  Ulin' performed,  and 
that  If  defendant  dl^  not  elect  to  so  amend 
that  Judgment  would  be  rendered,  notwith- 
standing said  verdict;  toir  th'e'  reason  that,  as 
aforesaid,  the  provisions  In  said  contract  are, 
under  the  evidence,  provisions  for  a  penalty; 
and  not  'for  liquidated  damages;  and,  'the 
said  defendant  having  elected  to  stand  UpoA 
,his  said  answer,  and  declining  to  amend  the 
'same,  if  is  by  the  court  ordered,  adjudge^ 
and  decreed.  •  •  •■"  Frbm  this  disposi- 
tion of  the  cause,  the  defendant  has  ap- 
pealed. '.'..•■ 

[1]  There  are  certain 'undisputed  facta  dis- 
closed by  the  record  which'  yre  regard  as  de- 
terminative of  the  correctness  of  the  court's 
decision.  They  are  as  follows:  The  Stfind- 
ard  Motor  Oar°  Company  is  a  corporation 
with  Its  principal  place  of  business  at  Spo- 
kane, having  a  capital  stock  of  |25,000.  Ait 
the  time  of  the  making  of  the  contract  be- 
tween the  parties  \o  this  action,  portions  of 
which  are  hereinafter  quoted,  appellant  was 
the  principal  stockholder  of  the  Standard 
'Motor  Car  Company,  and  then  owned  nearly 
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all  of  the  shares  of  stock  In  that  company, 
excepting  30  aharea  thereof  of  the  par  value 
of  $3,000,  owned  by  respondent.  The  Stand- 
ard Company  then  and  for  some  time  prior 
thereto  bad  an  agency  contract  with  the 
Stoddard-Dayton  Motor  Company  of  los  An- 
geles, CaL,  for  the  sale  of  Stoddard-Dayton 
automobiles  in  Spokane  and  its  tributary 
territory.  At  that  time  and  for  some  time 
prior  thereto,  respondent  was  the  general 
manager  of  the  Standard  Company,  being  ac- 
tively engaged  In  the  conduct  of  its  business, 
and  was  acquainted  with  the  Stoddard-Day- 
ton people  through  his  dealings  with  that 
company.  Appellant  was  not  actively  engag- 
ed in  the  business  of  the  Standard  Company, 
though  the  principal  stockholder  therein,  and 
did  not  have  any  acquaintance  with  the 
Stoddard-Dayton  people.  At  that  time  and 
for  some  time  prior  thereto,  there  existed 
two  controversies  between  the  Standard 
Company  and  the  Stoddard-Dayton  Company, 
which,  if  not  amicably  adjusted,  might  re- 
sult in  the  termination  of  the  agency  con- 
tract by  the  Stoddard-Dayton  Company.  If 
these  controversies  were  amicably  settled.  It 
is  apparent  that  aU  cause  for  or  desire  on 
ihe  part  of  the  Stoddard-Dayton  Company  to 
terminate  the  agency  contract  would  be  re- 
moved. One  of  these  controversies  was  be- 
cause of  the  refusal  of  the  Standard  Com- 
pany to  settle  with  the  Stoddard-Dayton 
Company  the  claim  of  that  company  for  a 
limousine  body,  which  had  been  shipped  by 
it  to  the  Standard  Company,  and  for  which 
it  had  made  a  charge  of  $1,080;  settlement 
being  refused  by  the  Standard  Company  up- 
on the  terms  demanded  by  the  Stoddard- 
Dayton' Company  by  reason  of  defects  in  the 
body,  claimed  by  the  Standard  Company  to 
exist  The  other  of  these  controversies  was 
because  of  the  refusal  of  the  Standard  Com- 
pany to  settle  with  the  Stoddard-Dayton 
Company  the  claim  of  th^t  company,  amount- 
ing to  approximately  $700,  for  parts  shipped 
b7.it  to  the  Standard  Company  to  carry  in 
stock  to  supply  broken  parts  of  machines; 
^e  Standard  Company  Insisting  that  these 
parts  were  only  received  by  it  on  consign- 
ment, while  the  Stoddard-Dayton  Company 
Insisted  that  they  were  sold  to  the  Standard 
Company,  and  that  it  make.,  payment  there- 
for. It  Is  plain  from  the  record  that  the 
settlement  of  these  two  claims  by  the  Stand- 
ard Company  with  the  Stoddard-Dayton 
Company  would  have  removed  ail  the  differ- 
ences existing'  betwee;n  the  two  companies, 
%nd  that  nothing  else  threatened  the  termina- 
tion of  the  agency  contract .  The  a'ffairs  of 
the  Standard  Company  being  In  this  condi- 
tion, so  far  as  its  relation  with  the  Stoddard- 
Dayton  Comt)any  was  conctrn^d,  on  Decem- 
ber 10,  1910,  the  parties  t6  this  action  enter- 
ed into  a  written  contract  for  the  sale  by  re- 
spondent of  his  SO  shares  of  stock  to  appel- 
lant, the  portions,  of  which  conti^act  material 
t»  our  present  Iniiuir;  kre  as  follows: 


"Memorandum  of  agreement,  entered  into 
Viils  loth  day  of  December,  1910,  by  and  be- 
tweeo  Frank  W.  SbultE,  first  party,  and  3. 
A.  Btoner,  second  party,  wltnesseth : 

"(1)  Second  party  shall  Immediately,  npon 
the  execution  and  delivery  of  this  agreement 
in  duplicate,  assign  and  deliver  to  the  first 
party  thirty  shares  of  the  capital  stock  of 
the  Standard  Motor  Car  Company,  a  corpora- 
tion organised  under  the  laws  of  the  state  of 
Washington,  and  also  execute  and  deliver  to 
the  first  party  an  assignment  to  the  first  par- 
ty of  all  of  the  rights  of  the  second  party  of 
every  nature  wliatsoever  created  in  favor  of 
the  second  party  under  and  by  virtue  of  an 
agreement  entered  into  between  .the  second 
party  and  the  Standard  Motor  Car  Company, 
a  corporation,  as  appears  from  the  minntes 
of  the  trustees'  meeting  of  said  company 
bearing  date  October  28,  1909,  wltereia. 
among  other  things,  the  said  company,  In 
consideration  of  the  services  of  the  second 
party  as  general  manager,  the  second  party 
is  to  receive,  in  addition  to  bis  salary,  one- 
fourth  of  the  profits  of  said  corporation  tor 
the  ensuing  year,  etc. 

"(2)  Upon  the  delivery  of  said  certificates 
of  stock  and  the  assignment  aforesaid,  the 
first  party  agrees  to  pay  to  the  second  party 
the  sum  of  $1,250.00,  the  receipt  whereof  Is 
hereby  acknowledged,  and  the  first  party  win 
also  sign  and  deliver  his  three  promissory 
notes  each  payable  to  the  second  party  and 
each  in  the  sum  of  $1,000.00  bearing  interest 
from  date  until  paid  at  8%  per  anniun,  one 
note  payable  on  or  before  February  1,  1911: 
one  note  payable  on  or  before  March  1,  1911; 
and  one  note  payable  on  or  before  April  1, 
1911. 

"(3)  That  said  notes  and  the  cash  payment 
aforesaid  are  given  to  the  second  party  upon 
the  express  agreement  and  condition  tliat  the 
second  party  shall  and  will,  on  or  before  Jan- 
nary  10,  1911,  fully  adjust  and  settle,  to  the 
satisfaction  of  the  first  party  and  the  officers 
of  the  Standard  Motor  Car  Co.,  each  and  all 
of  the  differences  and  disagreements  now  «c- 
istlng  between  the  Standard  Motor  Car  Co. 
and  the  Stoddard-Dayton  Motor  Company,  of 
Los  Angeles,  Calif.,  a  corporation  organised 
under  the  laws  of  the  state  of  California, 
and  will  also  receive  from  the  sal4  Stoddard- 
Dayton  Motor  Co.  and  deliver  to  the  first 
party  a  written  assurance  to  the  effect  that 
said  Stoddard-Dayton  Motor  Co.  will  fully 
and  promptly  comply  with  a  fair  and  liberal 
construction  of  the  terms  of  the  automobile 
subagency  contract  for  the  season  of  1911 
and  the  supplemental  agreement  thereto,  both 
bearing  date  the  8th  day  of  September,  1910, 
entered  into  between  the  Stoddard-Dayton 
Motor  Company  and  the  said  Standard  Mo- 
tor'Car  Company,  both  of  which  said  agree- 
ments are  hereby  referred  to  and  made  a 
part  of  tliis  agreement  to  all  intents  and  pur- 
poses as  though  herein  set  forth  ih  fuIL  It 
is  further  agreed  that  said  written  assuranc- 
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ea  'BttnH  be'  of  saeti  h  naCnVe  'is  to  eittietf  tbe 
first  party  that  the  Standard  Motor  Ca*  Com- 
pany aforesaid  will  recelre  at-  the  hands  of 
the  Stoddard-DaytoB  Motor  Company  the 
same  prompt  and  satisfactory  treatment  for 
the  season  of  1911  aa  has  been  received  by 
the  said  J;  A.  Stoner  and  the  Standard  Motor 
Gar  Compatey  In  the  past  before  said  dis- 
agreements now  existing  arose.  Tbe  first 
party  agreeg  that  be  and  tbe  remaining  ofiB- 
cers  of  the  Standard  Motor  Car  Company 
will  assist  the  sedond  party  as  far  as  reason- 
able In  bringing  aboot  an  adjustment  of  said 
differences,  and  will  comt)ly  with  a  fair  ang 
liberal  constmctlon  of  the  terms  of  said  au- 
tomobile contract  and  supplement. 

"(4)  It  Is  farther  expressly  understood  and 
agreed  between  the  parties  hereto  that  in 
the  event  tbe  second  party  sbiai  fall  or  re- 
fuse, within  the  time  aforesaid,  to  fuUjr 
comply  with  the  terms  of  the  preceding 
paragraph,  or  in  Hie  event  the  said  Stod- 
dard-Dayton  Motor  Company  of  Los  Angeles, 
GBllfomla,  shall  fall  or  refuse  to  make  an 
adjustment  of  the  differences  and  disagree- 
ments aforesaid,'  or  shall  fail  or  refuse  to 
give  the  written  assurances  aforesaid,  then 
and  In  either  of  said  events  tbe  said  second 
party  agrees  to  accept  the  said  payment  of 
$1,280.00  In  full  accord  and  satisfaction  for 
the  stock  aforesaid  and  the  assignment  afore- 
said, and  said  second  party  further  agrees  In 
either  of  said  ef  ents  to  surrender  up  to  the 
first  party  the  three  notes  aforesaid  for 
cancellation,  said  unpaid  thtree  notes  for 
13,000.00'  to  be  considered  as  liquidated  dam- 
ages sustained  by  the  first  party  by  reason 
Of  the  breach'  of  the  terina  of  this  agreemmt 
aforesaid,  and  tbe  first  party  shall  be  re- 
leased from  anr  and  all  obligations  to  pay 
any  farther  sum  to '  tbe  second  party  by 
reason  of  the  asalgninent  of  said  stock  and 
the  assignment  of  the  Tights  of  second  party 
In  said  corporiitlon." 

On  February  1,  1911,  the  date  of  the  ma- 
turity of  the  first  note,  this  action  was  com- 
menced by  respondent  to  recover  the  amount 
due  thereon.  Upon  the  trial  appellant  offer- 
ed no-  evidence  of  ttie  a'mdbilt  of  his  actual 
damages  sustained  on  account  of  tbe  failure 
of  tbe  respondent  to  settle  the  differences 
between  the  Standard  Company  to  tbe  Stod- 
dard-Dayton  Company,  but  relied  entirely 
upon  the  provisions  of  the  8tocK"sale  con- 
tract, above  quoted,  referring  to.  the  coAdl- 
tlons  upon  which  the  notes  were  given  and 
tbe  so-called  "liquidated  damages,"  insisting 
that  no  proof  of  actual  damages  was  requir- 
ed from  him  tO'  sueoesstfully  defend  against 
the  notes  sued  upon,  but  Uia't  he  was  only 
required  to  prove  that,  respondent  had  fait 
ed  to  adjust  tbe  differences  between  tbe  two 
companies, '  in  order  °  to  ttitlrely  defeat  re- 
covery, of  the  debt  evidenced  by  the  notes. 
It  is  not'claimed  that  respondent  was  to  ad- 
just these  differences  at  bis  own  expense, 
l>ut  that  be  was  to  adjust  them  upon  the 


baisis  claimed  as  correct  by  tbe  Standard 
Company,  and  without  yielding  to  the  de* 
mands  of  the  Stoddard-Day  ton  Company,  1% 
Is  a]K)arent  that  the  settlement  of  these  dif- 
ferences was  left  in  bifi  hands  because  of 
his  acquaintance  with  the  Stoddard-Dayton 
people.  Tbe  verdict  of  the  jury  in  favor  of 
the  defendant,  of  course,  amounts  to  a  find- 
ing that  he  did  not  settle  these  differences, 
which  fact  we  will  assume  as  proven.  TbC) 
verdict  must  have  been  by  tbe  jinry  rested 
alone  uiiDn  this  fact  and  the  apparent  letter 
of  tbe  stock  sale  contract,  since  there  was 
no  proof  of  actual  damage  to  appellant  of- 
fered by  him. 

It  is  at  once  manifest  that  these  differences 
conld  have  been  completely,  adjusted  by  the 
Standard  Company  by  paying  the -claims  of 
the  Stoddard  Company,  and  thereby  sustain- 
ing a  poaslbte  loss  in  no  ev^t  ezceedli^ 
tbe  amount  claimed  by  tbe  Stoddard-Dayton 
Company — that  Is,  not  exceeding  the  soms 
of  11,060  and  $700— and  in  all  probabUity 
much  less;  for  it  is  evident  that  the  llmon- 
sine  body  and  the  parts  in  stock  were  of  coi^ 
siderable '  value,  and  these,  of  course,  would 
in  any  event  have  become  tbe  property  oT 
the  Standard  Company  upon  payment  of 
these  (daima.  It,  of  course,  follows  that  tb« 
loss  or  damage  to  appellant  by  suph  a  settle- 
ment would  in  no  event  have  been  more  thai 
these  sumB,>aB  a  stockholder  of  tbe  Stantf- 
ard  Company,  since  the  value  qt  his  stock 
tnoirtd'  not  have  been  lessened,  mpre  than 
the  loss  to  tbe  company  from  sa^  a  settle- 
ment. '  The  evidence  shows  that  tbese  dlf- 
-feceaces  were  thereafter  settled  by  appel- 
lant for  the  Staiidard  Company  at  a  less  losa 
than  tb«jimo«nt  of  these  sums,  thopgb,  that 
is  of  little'  moment  here. 

It  seems  to  ua  that  when  these  parties  en- 
tered Into  this  contract  for  tbe  sale  oJE  this 
stock,  wherein  respondent  agreed  to  settle 
these  differences,  It  could  :then  be  readily 
seen  thqt  tbe  amount  of  damage  wbicb  migb<' 
result  to  appellant  from  .a  failure  of.  respond- 
ent to  per/otm  tbat  part  of  his  <;ontrac.' 
would  '  be  readily  ascertainable.  It  could 
even  ttaep  be  seen  that  the  maximum 
amount  of  snch  damages  could  in  no  event 
exceed  the  total  amount  of  tbe  two  claims 
of  the  Stoddard-Dayton  Company,  wblqb,-  it 
•will  be  noticed,  did  not  exceed  $1,800,  and 
was  asvroximately  $1,200  less  than  tbe  $3,- 
000  indebtedness  evidenced  t^y  the  notes 
giv^i  by  Despondent  to  appellant  in  p^rt  pay- 
ment «f  the  purchase  price  of  tbe  30  shares 
of  stock,  all  of  which; indebtedness  be  Is  nenr 
insisting  was  .satlsfled  by  respondent'^  fail- 
ure to  s^tto'Uie  differences  between  the  two 
oompfnlea.,    .  : 

These  fact9<  it  seems  to  us,  render  the  law 
of.  tbe  case  comparatively  free  from  diffi- 
culty. Appellant's  contentions  are  no  dlf- 
fer^t  in  principal  than  they  would  be,  were 
be  now  insisting  that  respondent  owed  him 
$3,000  as  stipulated  damages,  and  such  damr 
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l#^  in'  thtt'  amonit  trei«  ftietfig  set  np  W 
him  'as  an  offset  against  his  indebtedness  ta 
respondent  dpon  these  notes.  In  its  last 
analysis,  IilB  daim  is  that  his  debt  is  satis- 
fied by  liquidated  damafes,  the  amonnt  of 
which  is  fixed  by  the  stipulation  of  the  stock 
sale  contract,  growing  out  of  re3t)ondent'8 
fkilnre  to  perform  certain  things  therein 
agreed  to  by  him,  and  that  appellant  is 
thereby  freed  from  the  necessity  of '  offering 
proof  of '  his  attoal  damages.  Now,  If  the 
stipulations  of  the  contract  are  ilk' effect 
valid  stipulations  prorldlng  for  liquidated 
damages,  appellant's  position  is  well  found- 
ed. But  if  they  are  in  effect  stipulations 
providing  for  a  forfeiture  as  a  •penalty  T)y 
rin^ndent  6t  the  $3,000  due  him  from  ap' 
pellant, ' hecBude  of  respondent's  failure,  to 
effect  a' Settlement  of  the  -  differences  be- 
tween  the  two  companies,  then,  imdbr .  well- 
settled  rales,  appellant  can  only  recover,  dt 
offset,  as  In  this  case.  Which  amounts  to:tiie 
same  thing,  his  actnal  damage  ^canscsd'  by 
saeh  failure.  1  Sutherland  on  Damages  (3d 
Bd.)  i  28S. 

[  !>,'<]  That  these  stlpniatlons  are  in  effect 
agreements  for  a  penalty  in  the  sum  of  $3,- 
600  to  be  suffered  by  respondent  for  failure 
to  effect  settlement  of  the  differtmces  be^- 
tween  the  two  companies,  -which  fail-ore  eoul<f 
ita  no  event  damage  appellant  more  than 
11,800,  seems  to  us  plain.  This,  being  true^ 
the  appellant  is  not  entitled  to  enforce  the 
whole  of  sitcb  penalty  in  satisfa«tibn  of 
damage.  Which,  as  we  have  seen,  could  in 
no  event  amonnt  to  but  little  more  than  half 
of  the  amonnt  claimed  by  appellant,  under 
the  gnlse  of  agreed  liquidated  damages; 
but  h^  is  required  to  prove  the  amount  ot 
bia  actual  damages,  and  can  be  awdiKded  no 
more.  The  law  controlling '  ttie  rights  of 
parties  under  contracts  bf  this'  nature  was 
quoted'  approvingly  by  this  court  from  Pome- 
roy's  Equity  Jurisprudence,  in  Johnson  v. 
Cook,  24  Wash.  474,  478,  64  Pac.  729,  731, 
as  follows:  "First  Wherever  the  payment 
of  a  smaller  sum  is  secured  by  a  Idrger,  the 
larger  Sum  thus  contracted  for  can  never 
be  treated  as  liquidated  damages,  but  must 
always  be  considered  as  a  penalty.  Second. 
Where  an  agreement  is  for  the  performance 
or-  nonperformance  of  only  one'  act,  and 
there  is  no  adequate  means  of  ascertaining 
the  precise  damage  which  may  result  from 
a  violation,  tftie  parties  may,  if  they  please,' 
by  a  separate  clause  of  the  contract,  flr  up- 
on the  amount  of  compe^nsation  payable  by 
the  defaulting  party  in  case  of  a  breach; 
and  a  stipulation  inserted  for  su«h'  purpose 
will  be  treated  as  one  for  liquidated  dam- 
ages,' unless  the  intent  be  clear  tliat  It  was 
flesigned  to  be  only  a  penalty."  This  doc- 
trine is  again  noticed  at  some  length  in  Mad- 
ler  r.  Silverstone,  55  Wasli.  169,  104  Pac. 
165,  84  L.  R.  A.  (N.  S.)  1,  where  our  previous 
decisions  are  reviewed. 


[«1  It  la  trtw  tbatftls  ststad  in  the  eonbEsct 
that,  in  tlie  event  of  the  failure  of  reqwnd- 
oit  to  make  aettlement  of  tite  'differences  I>e- 
tween  tlte  two  eompftnlM  "he  is  to  surren- 
der up  to  the  first  party  tlie  three  notes 
above  for  cancelation,  said  nnpaid  three 
notea  for  fS^OOO  to  be  considered 'lur  Uqaidat- 
ed  damages  sustained  by  tlie  Unt  party  [np- 
pellant].  *  *  *"  Bat  the  mere  naming 
of  the  amount  as  "liquidated  damages"  does 
not  neeessarngr  make  it  so.  We  are  not  con- 
trolled by  the  >mere  name  by  wlildli  parties 
may  designate  an  oUlgatfam  of  one  to  the 
other,  when  the  substance  of  their  contract 
shows  that  audi  name  is  erroneously  used. 
Erickson  v.  Green.  47  Wash.  61&-615,  82  Pac 
449 ;  Styers  v.  Stirrat  &  Ooetz  lav.  Co.,  65 
Wash.  676,  679,  118  PaC  886;  Condon  v. 
Kemper,  47  Kan.  126,  27  Pae.  SS»,  13  U  B. 
A.  671. 

The  latter  case  contains  an  exhaustive 
review  of  the  subject,  and;  together  with 
the  note  in  13  L.  B.  A.,  is  particularly  ap- 
plicable as  indicating  tlie  slight  attention 
the  courts  will  give  to  the  name  used  by 
parties  as  designating  tbelr  respective  legai 
obligations,  when  the  true  nature  of  sudi 
obligations  is  '  clearly  dedudble  from  the 
terms  of  their  contract 

We  are  of  the  opinion  Chat;  In  view  of  the 
admitted  facts  tliat  the  note  sued  upon  was 
duly  executed  and  deitveved  to  respondent 
by  appelant,  that  appellant  baa  offered  no 
evidence  as  -to  his  actual  damages  l>y  reason 
of  respondent's '  failure  to  Settle  the  difEer- 
ence  between  the  two  companies, .  and  that 
the  stipulations  o:f  the  stock  sale  contract 
are  in  effect  stipolatlons  -  peovidinfr  for  a 
penalty  rather  than  liquidated  damages,  re- 
spondent was  entitled,  m  a  matter  of  law,  to 
a  directed  verdict  in  Ills  .favor  for  the  amount 
due  upon  the  note  sued  upon,  or  for  a  Judg- 
ment to  that  effect  botwithstaading  the  ver- 
dict, as  was  ultimately  awarded  to  htm  b;:^ 
the  trial  court 

It  follows  ttiat  the  jndgmant  should  be  af- 
firmed.   It  is  so  ordered.  > 

MOUNT,  MORRIS.  €K)SBk  and  CHAO- 
WICE,  JJ.,  concur. 


(«  wuh.  at) 

'WISSINOBR  V.  KEBD  et.  aL 

(Supreme'  Court  of  Washington.    Aug.  24, 
1912.) 

Advebse  Posskssioh  (I  65*)-^nRAKX  am  to 

BOUKDABISS. 

That  a  person's  adverse  possession  and 
claim  of  title  to  a  strip  of  land  was  under  a 
mistake  of  fact  at  to  tne  true  location  of  the 
boundary  line  between  his  land  and  the  land 
of  an  adjoining  owner  did  not  prevent  such 
possession  lipeoiag  into  title  by  adverse  pos- 
session. 

[Ed.  Note.— For  other  cases,  see  Adverse 
Possession,  Cent  Dig.  tf  365-370;  Dec  Dig. 
I  65.*1 
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Court,  Snolwmlsh  County:;  W.  P.  Bell,  Jndga 

Action  by  lAiira  O.  Wlaainger  agalnat  T. 

R.  ReM  and  otben.    Judgment  for  defendr 

abts, '  and  platntUT  appeftla    Afflrmedi  '■ 

li.  B.  Foster,  for  appellant  H.  D.  Moore, 
of  Seattle,  for  respondents. 

PARKBR,  3.  The  plaintiff  c^nunenced 
this  action.  In  the  superior  court,  seeking  r. 
decree  estahUshing  wliat  stie  ailegee  to  be  the 
lost  or  uocect^la  boundary  between  her  land 
and  .adjoining  Jand  of.  the  deten^anta  upon 
the  west,  und^  tha  provisions  of  sections 
917-649,  Rem.  &.Bal.  Code.  The  action  Is 
In  effect  one  to  recover  tr^v.tbe  defendants 
a  strip  of  land  lying  aloi%  and  Ipimedi^tely 
to  th^.  west  of  a  line  up  to  which  they  hare 
poasesaion,  and  which,  they  ^cjalm,  to  be  true 
boundary  line  between  the},c  land  and  the 
plaiaitura,  and  which  the  plaintiff  claims  ia 
east  of  such  true  boundary  line.  The  de- 
fendants interposed  I  two  afilrmatire  defenses. 
One  of  these  was  a  claim  of  title  by  adverse 
poBsesslpn  to  the, strip  of  land  InTolved.  Th>> 
trial  court  made  findings  in  favor  of  the  dc 
fendapts  upon  .their  claim  of  adverse  poi 
session  foi;  so  much  of  the  land  as  they  ha< 
Inclosed  by  fence,  which  was  practically  aLi, 
of  the  l^n^  involved,  aad  rendered  Judgmen 
accordingly  in  their  favor..  The  plaintiff  hat 
appealed  to  this  cour^  . 

Appellant  has  record  title, to  the  southeast 
40  acres  of  a  certain,  quarter  section,  and  re- 
spondents have  record  title  to  the  southwest 
40  acres  of  the  same,  quarter  section.  ThUi 
Ke8vi)ts  In  theli;  common  boundary  line  beln^; 
a  ,Upe  running  northerly  and  southerly 
through  the  center  of  the  quarter  section,  as- 
suming that  their,  respective  titles  are  in 
fact  aa  shown  by  their  record  .titles.  Re- 
spondent acquired  t|ie  westerly  40  acres  br 
deed  of  conveyance  lit  April,  1806.  At  tha. 
time  the  land  here  Involved  had  beei  inclos- 
ed with  a  fence  by  their'  grantor  with  oth- 
er land  included  within  the  west  40-acre 
^act.  The  easterly  fence  of  this  isclosure 
runs  northerly  and  southerly  some  little  dis- 
tance to  the  east  of  the  line  now  claimed  by 
appellant  as  the  true  boundary  line  between 
the  two  tracts.  This  fence  has  been  main- 
tained by  respondents,  and  the  land  inclosec. 
thereby  .occupied  and  used .  by  them  at  ali 
times  .since  the  year.  .1896  for  pasture  anii 
cul.tlyaiioi).  Such  occupancy  has  been  open 
and.|  visible  to  tlie  world  during  all  of  this 
I)eriod,  and  has  at  all  times  bad  the  outward 
appearance  of  adverse  possession  and  claim 
of  ownership  on  the  part  of  respondents  to 
all  of  the  Inclosed  land.  This  fence  has  bees 
maintained  by  respondents,  under  the  belle, 
that  It  was  upon  the  true  line  bet-^een  tbt 
t^o  ''40-aere  tracts,  at  least  for  more  that 
lb  years  following  f belr  going  Into  {wssesslon 
b*r  the  land  in  1896.  About  the  year  1900 
appelUlnt   madA   known   to  respondents  her 


claim .  tbat  th*:  teacec-muhiiftt  An  tbe  tKW 
boundary  line  bctwesa^the  two  40'acre  tcacti^ 
and  that  such  line  was  some  distance  to  th« 
West  of  ^  fence,  for  tbe-'sakis  of  ar^- 
me'nt,  we  wll}  "assume '  Ihi^t' surveys  made 
about,  that  time  support  the  claim  of  appel- 
lant that  the  true  line  beiv^n  the  40-acre 
tracts  Is  as  claimed  by  her,  and  that  it  then 
become  known  to  respondents'  that  the  fenc^ 
was  not  on  such  line.  There  Is  somti  conflict 
in  the  testimony  as  to  the  claims  of  owner- 
staip  made  ty  r«vondeiitB  after  the  surveys 
of  1906  to  the  land  in  their  .poasesBloa  V4- 
twieen  tb^  foiee  and  the  true  oommon 
boundary  line  of  the  40-acre  tracts;  bat  w* 
think  the  evidence  fully  .wf^rranted  l;be  trial 
court  In  bif^lieyiiig  that  respondents  have  H 
all.  times  claimed  ownership  of  all  of  the 
Inclosed  land  up  to  their  fence,  which  they 
have  been  In  possession  of  since  1806. 

Aside  from  the ,  question  of  respondents' 
clal^  of  ownership  In  connection  with  their 
occupancy  and  possession  of  tbp  land  since 
1896,'  which  question  we  think  the  court 
rightly  Evolved  in  respondeats'  f^vor,  coun- 
sel for  appellant  now  contends  that,  since  re- 
spondents' claim  of  title  and  possession  wafs 
under  a  mistake  of  fact  as  to  the  true  loca- 
tion of  the  common  boundary  line  betweei 
the  two  40-acre  tracts,  their  possession  and 
claim  of  ownership  could  not  ripen  into  s 
title  by  adverse  possession..  There  are  spme 
decisions  of  other  courts  which  in  a  measure 
seem  to  lend  support  to  thl^  contention;  bu.t 
our  former  decisions  are  clearly  against  auct 
contention.  Respondents'  adverse  possession 
and  claim  o^  ownership  of  all  the'  land  ur. 
tj),  their  fence  having  continuously  ^zistei'. 
from  April,  189^,  up  to  the  commencement: 
of  this. action  in  March,  1910,  a  peiHod  of  ap- 
proximately 14  years,  the  fact  ^^^  they 
were  mistaken  in  .the  location  of  the  true 
boundary  line  between  the  40-acre  tracts  did 
not  prevent  such '  pos.sesslon  and  claim  of 
ownership  from  ripening  into  tlQe  by  ao 
verse  possession.  McCormlck  v.  Soretisor, 
58  Wash.  107,  107  Pac.  1035,  137  Am. .  S  . 
Rep.  1047;  Nahef  v.  Farmer,  60  Wash.  600, 
111  Pac.  768;  Johnson  v.  Ingram,  63  Wash. 
533,  lir.  Pac.  1073.  '  , 

It  follow^  tl>ai  the  Judgment  must  be  af- 
flrm'eid.     It  Is  e6  ordered. 

MO.UKT.  CROW,  G0SE,an4CHADWICK, 
JJ.,  concur.  . 


(M  Wash.  Mt) 
MOHNET  V.  EtiilS  .«i  ti. 
(Supreme  ^Coiipt  of  Washing  ton.    ^ug.  21, 

MoBTaAOJca   (i  697*)  —  Rkpehpxion— B8xoi>> 
PEL.    .  . 

A  purchaser  at  mortgage  foreclosure  sate 
is  6*topp«d  to  deny  the  right '  of  redemption 
for  the  benefit  of  minora,  -^ough  proceedings 
to  redeem  were,  not  taken  apoordlng  to  Rem. 
&  Bal.  Code,  {§594,  695,  599,  where  such  non- 
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eompIUnca  was  Inda'Md  hr  lito  agteemeiit  to 
Msign  his  certificate  of  lale  and  make  a  quit- 
claim deed. 

{Ed.  Note. — For  other  cases,  see  Mortgages, 
Cent  Dig.  {|  1742-1752;   Dec.  Dig.  t  697.*] 

Department  1.  Appeal  from  Superior 
Court,  WlUtinan  County :  Chester  r.  Miller, 
Jndge. 

Action  by  J.  M.  Mobney  against  Thomas 
H.  Bills  and  others.  Decree  for  defendants. 
And  plaintiff  appeals.    Affirmed. 

J.  N.  Plckrall,  of  Colfax,  for  appellant 
V.  I*  Bttlnger,  of  Colfax.  D.  a  Dow.  of  Pull- 
man, and  Chas.  F.  Voorbees,  of  Colfax,  for 
respondents. 

CROW,  J.  On  January  6,  1003,  Thomas 
H.  Ellis  and  Sarah  C.  Ellis,  his  wife,  the 
owners  of  820  acres  of  land  In  Whitman 
eonnty,  their  commnnity  property,  mortgag- 
ed the  same  to  Ladd  ft  Busb,  to  secure  their 
note  for  $4,500.  Sarah  C.  Ellis  died  intes- 
tate on  or  about  September  17,  1906,  leav- 
ing BurrlTing  her  Thomas  H.  Ellis,  her  hus- 
band, and  certain  children  of  herself  and 
husband,  hereinafter  mentioned.  On  March 
4,  1908,  Ladd  &  Busb  commenced  an  action 
In  the  superior  court  of  Whitman  county  to 
foreclose  the  mortgage.  A  decree  was  enter- 
ed, and  on  June  13,  1908,  the  land  was  sold 
by  the  sheriff  of  Whitman  county  to  J.  M. 
Mohney,  the  plaintiff  herein.  Subsequent  to 
the  foreclosure,  Thomas  H.  Ellis  leased  the 
land  to  R.  W.  Hall,  who  raised  a  crop  of 
Wheat  thereon.  On  June  19,  1909,  a  sheriff's 
deed  was  executed  and  delivered  to  Mobney, 
ftnd  on  August  11,  1909,  he  commenced  tbis 
action  against  Thomas  H.  Ellis  and  R.  W. 
Hall  to  recover  possession  and  for  other  re- 
lief. On  October  22,  1909,  hdn  U  Ellis,  of 
the  age  of  majority,  son  of  Thomas  H.  Ellis 
and  Sarah  C.  Ellis,  deceased,  and  brother  of 
Elmer  T.  Ellis,  Elga  J.  Ellis,  Dora  A.  ElUs, 
and  Claude  H.  Ellis,  all  of  whom  were  minor 
children  and  heirs  at  law  of  the  deceased, 
petitioned  the  court  to  appoint  a  guardian 
ad  litem  for  the  minor  heirs,  alleging  that 
he 'and  they  claimed  an  interest  in  the  real 
estate.  The  petition  was  granted,  the  guard- 
ian ad  litem  was  appointed,  and  with  leave 
of  court  Lon  L.  Ellis  and  the  minor  heirs, 
by  their  guardian  ad  litem,  filed  their  com- 
plaint in  Intervention.  Tbe  defendant  Tbom- 
as  H.  Ellis  in  his  answer,  and  interveners 
In  their  complaint  In  Intervention,  pleaded 
their  Interest  in  the  real  estate,  alleged  that 
they  were  entitled  to  redeem,  and  bad  in 
equity  redeemed,  from  tbe  sheriff's  sale,  de- 
manded that  the  sheriff's  deed  b«  canceled, 
and  that'  their  title  be  quieted.  There  is  no 
contest  between  Thomas  H.  Sllis  and  the  In- 
terveners as  to  their  respective  interests, 
'the  facts  upon  which  they  predicated  their 
claim  need  not  be  now  mentioned.  They 
were  substantially  found  by  the  trial  Judge 
•s  hereinafter  stated.  From  a  decree  cancel- 
ing the  sheriffs  deed  and  ijuletlpg  title  In 


the  defendant  Thomas  H.  ElHs  and  flie  Inter- 
veners, the  plaintiff  has  appealed. 

Most  of  the  assignments  of  error  involve 
the  contHitlon  that  tbe  facts  found  by  the 
trial  court  are  not  supported  by  tbe  evi- 
dence. We  have  carefully  examined  tbe  evi- 
dence and  conclude  the  findings  must  be 
sustained.  While  in  many  Instances  these 
findings  rest  upon  the  oral  evidence  of  J. 
H.  Ellis  as  against  appellant's  testimony,  yet 
we  conclude  the  preponderance  is  In  favor 
of  the  findings  made,  as  the  statements  of 
J.  H.  Ellis  harmonize  more  perfectly  with 
undisputed  facts  and  circumstances,  and  are 
corroborated  by  other  witnesses.  Tbe  trial 
judge  saw  the  witnesses,  observed  their  de- 
meanor, pas.sed  npon  their  credibility,  and 
fonnd  in  favor  of  the  respondents.  From 
his  findings,  which  must  be  sustained,  tbe 
following  facts  appear,  in  addition  to  tbe 
foreclosure  proceedings  above  stated:  That 
about  six  weeks  l>efore  the  year  of  redemp- 
tion had  expired,  to  wit,  on  or  about  May  1, 
1909,  J.  H.  Ellis,  acting  for  Thomas  H.  Ellis 
and  the  interveners,  asked  appellant  it  be 
would  accept  a  mortgage  on  the  land  tor  the 
sum  necessary  to  redeem ;  that  appellant  re- 
plied he  would  require  the  money;  that  J. 
H.  Ellis  then  informed  appellant  he  could 
obtain  the  money  to  redeem,  but  that  tie 
would  have  to  raise  it  by  mortgage  upon  tbe 
land;  that,  as  there  were  minor  heirs  who 
could  not  execute  a  mortgage.  It  would  be 
necessary  for  him  to  acquire  the  title,  exe- 
cute the  mortgage,  and  then  convey  to  Thom- 
as H.  Enils  and  the  heirs;  that  for  such 
purpose  it  would  be  necessary  that  appellant 
assign  the  certificate  of  sale  and  make  a 
quitclaim  deed  to  J.  H.  Ellis;  that  appel- 
lant then  told  J.  H.  Ellis  that  would  be  sat- 
isfactory; that  he  would  assign  the  certifi- 
cate of  sale  and  execute  the  quitclaim  deed 
npon  payment  to  him  of  the  money  due  on 
the  redemption;  that,  relying  upon  appel- 
lant's promise  and  agreement,  J.  H.  Ellis, 
acting  for  the  respondents,  negotiated  from 
Balfour-Guthrie  ft  Co.  a  loan  for  a  siun  suffi- 
cient to  pay  appellant;  that  he  temporarily 
borrowed  $7,018.80  from  a  Colfax  bank,  the 
amount  due  appellant  on  bis  certificate  of 
sale  to  June  12,  1909,  Inclusive,  and  on  that 
day  tendered  tbe  same  to  appellant  in  tbe 
form  of  a  certificate  of  deposit  Issued  by  the 
bank,  payable  to  appellant,  and  requested 
appellant  to  assign  tbe  certificate  of  sale, 
and  execute  tbe  quitclaim  deed;  that  appel- 
lant did  not  except  to  the  amount  or  form 
of  the  tender,  but  did  refuse  to  assign  the 
certificate  of  sale  or  to  execute  the  deed, 
and  at  tbe  time  stated  that  be  believed  J. 
H.  EUls  was  attempting  to  defraud  the  mi- 
nor heirs  and  deprive  them  of  their  interest 
In  the  land;  that  at  all  times  while  J.  H. 
Ellis  was  attempting  to  redeem  the  land  ap- 
pellant well  knew  be  was  acting  for  Thomas 
H.  Ellis  and  the  Interveners;    that  the  re- 
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spondents,  relying  on  appellant's  promise 
made  to  J.  H.  Ellis,  did  not  give  the  statu- 
tory notice  to  redeem;  that  when  appellant 
declined  the  tender  and  refused  to  assign 
the  certificate  or  execute  the  quitclaim  deed 
It  was  too  late  to  glvei  such  notice;  that  on 
aocotmt  of  appellant's  latlure  to  perform  his 
agreement  J.  H.  ElUs  could  not  mortgage 
the  land  to  Balfour-Guthrie  &  Co. ;  that, 
selying  on  appellant's  agreement,  neither  J. 
H.  Ellis  nor  the  respondents  made  any  ef- 
fort, other  than  those  above  stated,  to  raise 
the  money  with  which  to  redeem;  that  on 
October  18,  1909,  after  the  commencement  of 
this  action,  respondents'  attorney  tendered 
appellant  ^,175.05  in  gold  coin,  for  the  pur- 
pose of  preserving  the  tender  theretofore 
made,  and  for  the  further  purpose  of  redeem- 
ing the  land;  that  $S,175.0Q  thus  tendered 
Covetred  the  entire  amotmt  then  due  appel- 
liant,  including  taxes  and  interest;  that  the 
tender  last  mentioned  was  refused,  but  that 
respondents  forthwith  deposited  the  same 
with'  the  clerk  of  the  superior  court  for  pay- 
ment to  appellant ;  and  that  on  June  12, 
1909,  when  the  first  tender  was  made,  the 
fair  market  value  of  the  land  was  $20,000. 

Upon  these  facts  we  fall  to  understand 
Idw  any  court  of  equity  could  enter  a  decree 
other  than  the  one  of  which  appellant  now 
complains.  The  appellant  relies  on  the  fact 
that  no  redemption  was  made  in  the  manner 
«r  within  the  time  provided  by  statute;  that 
the  sheriff's  deed  was  issued;  and  that  the 
respondents  have  lost  all  their  rights,  He 
testified  that  on  June  12,  1912,  when  the 
first  tender  was  made,  he  believed  that  J.  H. 
EUlis,  who  made  the  tender,  was  defrauding 
the  minor  heirs;  that  if  they  were  not  to 
have  the  land  he  thought  he  might  as  well 
have  It  himself;  that  he  then  told  J.  H. 
Sills  to  pay  the  money  to  the  sheriff,  to 
whom  be  would  then  surrender  Us  certificate 
of  sale.  There  was  not  a  shadow  of  proof 
nor  a  syllable  of  evidence  outside  of  appel- 
lant's suspicions,  stated  by  himself,  which 
tended  to  show  or  even  suggest  that  J.  H. 
Ellis  Intended  to  defraud  the  minor  heirs. 
ifLppellant  claims  he  wanted  to  protect  the 
minor  heirs,  yet  be  made  no  effort  to  do  so 
by  any  practical  method  or  procedure;  nor 
did  he  attempt  to  find  a  trustee  whom  he 
could  trust.  On  the  contrary,  he  asserted 
and  still  asserts  his  right  to  hold  land  worth 
$20,000,  which,  but  for  bis  acts,  the  respond- 
ents-might otherwise  have  arranged  to  re- 
deem for  Mont  $8,000.  When  on  June  12, 
1909,  appellant  directed  J.  H.  Bills  to  pay 
'bfis  borrowed  money 'to  the  sheriff,  bo  well 
"knew  that  J.  H.  Ellis  hdd  perfected  his  plans 
lii  the  belief  that  he  was  to  obtain  the  title, 
fipon  which  he  cotfld  by  mortgage  obtain 
fuiids  to  repay  fbie  money  he  had  temporarily 
borrowiedfrbm'tlie  bank  before  he  convejred 
■the  title  to'  the  respondents.  He  alsO'  knew 
that  Iftfee  money  J;  H.  Ellis  had  borrowed 
from  the  ban{i  should  be  paid  to  the  sheriff, 
and  appellant  should  surrender  to  the  sher- 


iff the  certificate  of  sale,  and  Should  at  the 
same  time  waive  the  statutory  notice  to 
redeem,  which  he  did  not  agree  to  do,  tbi^ 
tKle  would  pass  to  respondents,  a  number 
of  whom  were  minors  and  could  not  secure 
Jl  H.  EUls  by  a  mortgage  lien  for  the  mon- 
ey which  he  would  thus  advance.  At  that 
late  day  appellant  was  in  no  position  to  in- 
sist that  J.  H.  £;ills  should  proceed  in  any 
such  manner,  knowing,  ael  he  did,  that  J.  H. 
EUls  and  the  respondents  had  all  acted  in 
good  faith  upon  his  promise  and  agreement 
to  assign  the  certificate  of  sale  and  execute 
the  quitclaim  deed. 

Citing  sections  694,  696,  and  696,  Rem.  & 
Bal.  Code,  appellant  argues  that  the  only 
right  a  Judgment  debtor  has  remaining  after 
an  execution  sale  is  the.  statutory  right  of 
redemption,  which  must  be  'asserted  in  the 
exact  manner  and  within  the  linilt  of  time 
prescribed  by  the  statute.  He  further  in- 
sists that  the  statutory  method  to  be  avail- 
able must  be  strictly  pursued.  Even  though 
no  criticism  be  nu^de  on  this  contention,  it 
will  not  avail  appellant.  Respondents'  fail- 
ure to.  redeem  within  the  statutory  period,  or 
by  exact  compliance  with  the  statutory  meth- 
od) resulted  from  appellant's  acts,  which  mis- 
led them  into  the  belief  that  he  would  cause- 
the  title  to  vest  in  J-.  H.  Ellis,  so  that  he 
might  mortgage  the  land,  raise  the  redemp- 
tion money  advanced  by  him,  and  then  in 
turn  permit  respondents  to  redeem  by  ac- 
cepting the  title,  subject  to  the  mortgage 
lien,  for  the  satisfaction  of  which  the  land, 
then  worth. $20,000,  would  have  been  primad- 
ly  liable  and  ample  security.  In  other  words, 
appellant,  with  the  assistance  of  J.  H.  Ellis, 
who  was  acting  for  respondents,  agreed  up- 
on a  procedure  for  redemption  other  than 
that  provided  by  the  statute,  and  then  re- 
fused to  perform  his  agreement  when  It  was 
too  late  for  respondents  to  perfect  other 
arrangements  or  give  the  statutory  notice. 
Agreements  to  extend  the  time  for  redemp- 
tion have  been  repeatedly  enforced  by  ceurts 
of  equity,  and  we,  see  no  reason  why  appel- 
lant's agreement  to  change  the  form  of  pro- 
cedure for  redemption  should  not  be  like- 
wise sustained. 

"So,  If  any  agreement  is  entered  Into  sub- 
sequenUy  to  the  sale,  though  by  parol,  the 
substance  of  which  is  that  the  purchaaei^,  or 
other  holder  of  the  certificate  of  sale,  wW 
treat  It  as  a  mere,  security,  or  -will  give  a 
definite  time  In  which  to  redeem.  It  will  be 
enforced.  The  effect  of  such  an  agreehsent 
is  to  prevent  any  effort  on  the  iMirt  of  ibe 
debtor  to  redeem  within  the  time  designated 
by  the  statute;  and  not  to  enforce  tt  in  bis 
favor,  when  it  bad  been  the  me^ns,  of  lull- 
ing him.  into  inaction,  would  be  to  peinrert 
it  Into  a  cruel  and  fatal  decoy.  This  the 
courte  will  not  permit;  nor  will  they  heed 
the  plea  that  the  contract  canojat  be  received 
in  evidence  because  within  the  statute  of 
frauds."  3  Freeman  on  Execution  (3d  Bd.) 
{  31^,  p.  I85d.  
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la .  Newman  w.  Locke,  f9  Mich;  27,  86  N. 
W.  iep^  tbe  coiirt,  Inboldiogtliat  tbe  time 
tof  redeiBptlon  should  be,,. extended,  said: 
',The  equity,  pf  .redemption  wa3,  of  coDsldejr- 
able  valuer  and  a  rellnqulsbuieiit  of  It  yrould 
har0  been  too  g^eat  a  sacj^lflce  to  make,,  un- 
lecfs.  It  was  absolutely  hopeless  to  Bare  IL 
Considering  all  tb^;  testimony.  It,  has ,  con- 
y}nce<;[,  me  that  co|nplainant,  from  tbe  acts 
and  conversation .  of  defendants,  waa  led  to 
giving  up  efforts  to  get  money  l4  either  quar- 
ters, and  to  rest  on  the  assurance  that  his 
Interests  were  secure  from  further  perlL" 

In  the'  recent  case  of  Murphy  t.  Teutsch, 
132  N.  W.  435,  35  Ia  R.  A.  (N.  8.)  1139,  the 
Supreme  Court  of  North  Dakota,  citing  au- 
thorities, stated  the  ieaultable  rule,  saylngi 
."dPbe  power  of  courts  of  equity  to  give  relief 
lit  certain  class  of  cases  and  permit'  a  re- 
demption of  ^eal  estate  sold  tinder  execution 
aher  the  statutory  period  of  redemption  has 
expired  has  been  generally  recognized,  and 
such  i>ower  has  been  exercised  wbeb  a  prop- 
er state  of  facts  required  it.  See  Prondzln- 
skl  T.  Garbutt,  6  N.  D.  191,  tl  N.  W.  1012; 
Laing  T.  ItfcKee,  13  Micb.  124,  87  Am.  Dec. 
738;  Wilson  v.  Eggleston,  27  Mich:  257;  Graf- 
fara  T.  Bnrgess,  117  0.  8.  180,  (J  Sup.  Ct 
686,  29  L.  Ed.  i839;  Bchroeder  y.  Toung,  161 
tr.'S.  834,  16  Sup.  Ct.  512f,  40  L.  Ed.  721; 
Hart  y.  Seymour,  147  111.  698,  85  N.  B:  246. 
Such  ^wer  has  been  exercised  by  courts  of 
'equity'  moat  frequently  upon'-  a  sufficient 
showing  of  either  fraud,  accident,  or  justifl- 
aW*'  mistake."  ' 

Tte  controlling  question  before  n*  is  wheth- 
er' appellant  did  in  fact  agree  to  accept  the 
'tnOney  whlcb  would  be  due  blm  on  redemp- 
tion- -and,'  in'  lien  of  the  regular  -  statutory 
method  of  redeinption,  did  further  agree  to 
assign  tbe  (certificate  of  sale  and  make'' a 
quitclaim  deed  to  J.  H.  ElIiB.  Tbe  evidence 
sbowfe  and  tbe  trial  court  found  tliat  hie  did. 
This  being  true,  be  cabnot; '  in  a  court  of 
equity,  now  assert  bis  right  to  tbe  land; 
nor 'cab  h^  now  deny  the  respondents*  right 
tO'Tede^iO,  or  that  ta  equity  they  did  re- 
deem Wttbin  tbe  statutory  period.  Ttaefol- 
Mwing  cases,'  although  not  ilecided  on  facts 
entirely  similar,  announce  equitable  princi- 
ples which  should  be  controlling,  in  this  ac- 
tion: .  Union  Mut.  U(e  Iiu.  Co.  v.  Eerdioff, 
133. UL  468,  27  N.  H  91;  Cbytraaa  ▼.  Bmltb, 
.141  IlL;2ai,  80  N.  S.  460;  Bntt  t.  Bntt,  91 
Ind.  806.  :  . 
.     Ibe  ludgnent  is  afflrmed.    '    ■::   •' 

,     DUNBAB,  a  J.,  and  PAHKBIB  aqd  OOSE, 
/JViCopcnr. 


■  fA>  WaWh.  U) 

• '•      •  m  »  TRESIDDBH'S  ESTATB. 

'^^'(Supreibe  Court  of  Washington.    Aug.  26, 
•     :    •  1912.) 

'  1,  Wrttfl  (i  155*)— "Undo*  IiT*xti*wc«." 

*^ndae  inflaence,'*  which  will  avoid  a  will, 
'..(a  not  mere  persuasion  ot  tMtator,.  but  snob  ^an 


inflnenea  aa  deprived  him  of  tlie  free  ezercisa 
of  bis  iDtellectual  powers,  exercised  by  coer- 
cion. Imposition,  or  fraud,  and  Impelling  him  to 
■k:t  in  fear,'  a  desire  for  peace,  or  some  feeling 
which  he  is  'unable  to  restrain  (citing  8  'Words 
and  Phrases,  7166-7172); 

[Ed.  Note.— For  other  cases,  see  Wills.  Gent 
Dig.  H  375~88lT  Dec.  Dig.  f  155.*] 

2.  WiLta  (I  164»>-^J*Dt)i«  Iwrmnrcn-BTi- 

D»HCn. 

.On  th«  qnestion  of  tbe  undue  influence  of 
testator,  tbe  relation  of  the  parties,  surround- 
ing circumstances,  tbe  habits  and  inclination 
of  testator,  and  Iiis  purposes  and  wishes,  ex- 
pressed when  he  was  likely  to  be  telling  the 
truth,  constitute  competent  evidence. 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent. 
Dig.  U  403-414;   Dec.  Dig.  |  164.«] 

3.  Wn-UB  (I  106*)— CoiTTEST— TJwDtjn  XnwLV' 

■NCE— BUBDEW    Ot    PBOOF. 

When  It  ia  shown  that  the  proposed  wQl  ia 
ia  the  handwriting  of  the  sole  beneficiary,  that, 
though  be  knew  of  a  will  in  favor  of  uie  tes- 
tatrix's son,  he  did  not  bring  to  the  s<»'b  at- 
tention the  repudiation  thereof,  and  that  ha 
took  cate  to  have  a  physician  witness  the  will 
to  preserve  proof  of  mental  capacity,  this  is 
enough,  in  view  of  former  wills,  all  in  favor  of 
tbe  son;  and' of  the  admitted  attachment  of  tes- 
tatrix and  her  son,  to  put  the  execntor  on  his 
proof  that  there  was  no  undue  influence. 

[Ed.  Note.— For  other  caaes,  see  Wills,  Cent 
Dig.  fi  421-437;  Dec.  Dig.  I  166.*] 

4.  Wills  (|  166*)— Contest— Undxm  Iiin,o- 

ENCE— EVlDENCk. 

The  evidence  on  a  contest  of  a  will  ieU 
not  to  sustain  the  burden  put  on  tbe  execntor  hr 
proof  ot  oertaia  circumstances,  of  proving  that 
there  was  no  undue  influence  in  the  execntion 
of  the  will- 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent 
Dig.  If  421-437 ;   Dec.  Dig.  i  166.*] 
8.  Wills  (|  307*)— Petitioh  fob  Pbobai*- 

WlTHDBAWAL. 

One  who  has  contested  a  will  and  petition- 
ed for  probate  of  a  prior  will  may  not  with- 
draw tbe  petition,  ■tilth  the  effect  of  reducing 
the  estate  to  ope  of  intestacy^  bis  contest  being 
successful,  especially  where  bis  interest  in  case 
of  intestacy  would  oe  greater  than  under  such 
will. 

[Ed.  Note.— For  other  c*ses,  see  "VITills.  Cent 
Dig.  i  784;  Dec  Dig.  {  307. •] 

Department  1.  Appeal  from  Superior 
Court,  klng'Ciounty;  A.  W.  Frnter,  fudge. 

In  the  matter  of  tb^  estate  of  Martba  J. 
Tresidder,  deceased.  Richard  Seymour  Oonk- 
lln  successfully  contested  a'  Will  of  deceased, 
and  Thomas  W.  Tresidder  appeals.  Affirmed 
and  remanded,  with  instructions. 

Frank  A.  Noble  and  Peters  ft  Powell,  all 
of  Seattle,  for  appellantl  Brady  ft  Rum- 
mens,  of  Seattle,  and  W.  D.  Peters,  of  Bt«3n- 
erton,  for  respondent.  ' 

OHADWICK,  I.  Martiia  J.  Tresidder  and 
Thomas  W.  Tresidder  were  maxried  i^  tbe 
state  of  New  York  in  tbe  year  1890.  Ac 
the  time  of  their  marriage  Mrs.  Tresidder 
was  a  widow  with  one  son,  Richard  Seymonr 
Oonklla  A  abort  time  alter  tbey  were  mar- 
ried Mr.  Tresiddw  ci^ne  West,  and  after  a 
time  lie  was  followed  by  Mrs.  Treaidder  and 
ber  son.  It  in  contended  t)>at,tbe  major 
part  of  tbe  property  owned  by  Mr.  and  Mra 
Treaiddar  at  tbe  time  of  ber  death  wna  tba 
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accamalated  eamligB  of  the  sums  she  bioagbt 
with  ber  from  New  York.  Her  son  testifies 
tbat  Bhe  bad  about  ber  i)erson  a  sam  In  ex- 
cess of  19,000,  wben  she  left  New  York.  We 
are  Indined  to  believe  that  be  is  mlstakea 
In  tbla,  for  It  seems  tbat  Mrs.  Tresldder 
pawned  ber  dijwnond  earrings  to  bring  tbe 
two  of  them  from  Bonneri  Mont,  to  tieattle. 
Tbe  son,  who  was  employed  In  a  botel,  was 
left  bebloA  Cor  a  time.  80  far  as  tbe  reoord 
shows,  Mr.  and  Mrs.  Tresldder  struggled 
against  adverse  circumstances'  for  aeviBral 
years.  He  followed  various  employments, 
and  Mrs.  Tresldder  >  kept  roomers  and  for  a 
time  worked  1a  a  oreal  estate  office.  Jn  1897 
Hi.  .Tresldder .  Induce^  a  party  with  some 
capital  to  bank  it  against  bis  experience,  and 
tbey  stazted  a  small. Iwnber  business.  Tbla 
was  sold  oat  In  January,  1901,  Mr.  Tresld- 
der receiving  98t400  fbr  bis.  abare;  .  Qn  tbe 
9tb  day  of  March,  1901,  there  was.  deeded 
tp-zMrs.  Tresldder  two  lo^ts  in  Unlpn  addi- 
tion to .  the  city  of  Seattle.  -,  .The  considera- 
tion was  12,700,  and  tbe.  deed,  recites  tbat 
the  property  was  sold  and  conveyed  .  to 
Martha  J.  Tresldder, .  "as  and  for  her  sole 
and  separate,  property,  use  and  benefit,  and 
not  as  Gommantty  property."  There  Is  much 
controversy  over  tbe  status  of  this  property, 
but  It  la  our  Judgment  that,  wherever  the 
numey  may  have  come  from,  the  form  of  tite 
deed '  (Mr.  Tresldder  having  had  ataarge  of 
the  transaction)  would  bind  blm  tp  Its  terms, 
and  that  tbe  property  became  the, separate 
property,. of'  1^  wlfa  Ftwspestty  measured 
In  doUan  seems  .tp  have  followed  |be  TreaAd- 
ders  itrom  this  time  on.  Mis.. Tresldder  died 
May  22,.191&  The  appraised  value  of  tbe 
wbole  estate  was  about  $67,000.  From  the 
time  that  prosperity  began  to  dawn  on  them, 
Mrs.  Tresldder  seems  to :  have  dar^eped  a 
penchant. for  executing iwUlt;;  the  Arat  will 
being  drawn  In  1901 1  at  about  the  time  the 
property  .which  became  the  .home  property 
Ivid  been  deeded  to  ber.  This  circumstance, 
though  slight,  tends  to  .discredit  tbe  testimony 
of  SeymouK  that  Mrs.  Tresldder  brought  $9,- 
000  with  her  and  bad  always  been  possess- 
ed of  some  means.  FecHde  wltbput  means 
do  not  as  a  rule  make,  wills,  although  our 
literature,  is  adorned.  wUb  one  purporting 
to  be  the  wlU  of  a  pa,uper.  We  are  there- 
fore disposed  to  believe  that  the  whole  of 
tbe  property,  saving  a^d  excepting  only  tbe 
home  property,  is  community  property.  Mrs. 
Tresldder  became  Ul  of  tuberculosis  in  1909, 
and  rapidly  declined  In  health,  and  for  ^ 
time  before  ber  d^ath  was  unable  to  sit  up 
In  bed  or  to  assist  herself  in  any  way.  On 
May  IBtb,  at  the. solicitation  of  her  son  Sey- 
mour, Mr.  Walter  D...  Peters  went  to  the 
home  of  deceased,  and  in  hla  presence  and 
In  the  presence  of  que  Margaret  Hopkins,  a 
trained  nurse,  Mrs.  Tresldder  executed  a 
will,  the  material  parts  of  which  follow: 

"First.  I  give,  devise  and  bequeath  unto 
my  son,  Richard  .Seymour  Conklin,  of  Seat- 
tle^ aforesaid,  lot  one  (1),  north  five  feet 


«f  :lot  two  (2)  of  and  in  block  sixteen  (10), 
of  Union  addition  to  the  d^  of  Seattle, 
county  of  King,  state  of  Washington,  U.  S.; 
A.,  bouse,  Ipt  and  all  of  its  omtants, ,  «nd- 
all  of .  my  personal  property,  including  my 
JewcliT,  and  tbe  mopey  in  tbe,  Scandinavian- 
Amertcan  .  Bank. .  o.I  the  aforesaid  Seattle, 
Waabtngton,  of  wbicdn  I  may  die  possessed. 

"8eootiMl>  I  give,  devise  and  bequeath  all 
tbe  rest,  resldui^.  of  my  estate  be  the  same, 
real  or  personal  or  mixed  and  wheresoever 
situated,  eaaally  unto  my  said  son,  Bicbard, 
Seymour  CoakUn,  and  unto  my  bu8ban4, 
Thomas  W.  .Tresi4<ler,  both  of  Seattle,  W»pii- 
IngtQD,  share  and  share  alike.".  j 

Her  mental  capacity  to  execnte,  this  wili. 
is  not  denleA-  .  {Conseanently  we  shail  not, 
discuss  it,  (hi  May  19tai,  pp  the  testimony 
on  behalf  of  Mr,  Tresldder  shows,  Mrs.  Tre- 
Bidder  told  the  nurse  tP  .telepbOBe.te  Mr. 
Tresldder  an4  ask  him  to  come'to  the  house* 
When  he  arrived,  ^be  Is  .reported  to  have 
said:  "Oh,  papa,  I  have  doiiie  spaastblng..!- 
want  to  teU;you  about;"  that  she  tbefiSal^ 
that  she  taadi  executed  the  wUl  wbieb  .v» 
have  lust  referred  tocand  thatsbe.  felt,  tbat 
It  WM'  'Afproed  on  her."  Mr.  Tresldder .  then 
prepared  In ;  his  own  handwriting  a  will  wblQb 
his  wife  attempted  to. execute;  but  having 
misspelled  ber,pame,  be, made  apotber  draiffe 
ofthe  wUi,  wiiigh.,wa»,pr9perly  slgue^  TtMi 
will  is  afs, follows:         .    ./ 

"I.  Martha  J,,TreBidderi.of  Seattle,  Waxb-; 
logton,  being  of  sound  mind  and  fully  able 
to  make  a  w^l,  .dp  hereby  wUi  and  bequeatlx 
all  of  my  property  both  real  and  persona,!  aZ 
which  I  may  die  ppssessed  to  my  bnsl)ai>d, 
Thomas  W.  Tresldder  of  Seattle,  Wash. 

•*I  ask  my  husband.  Tbontas  W.  Tresldder, 
to  make  pripvi^lon  for  my  8o;t,  R.  'Seymoui; 
Conklin,  as,  requested  by  ..me. 

"I  appoint  ipy  husband,  Thomas  ,W.  Tres^.; 

d^r  as  a4u^lnlstratpr  of  mjr,  lesta^,  wit;bP.a^ 

bonds.  ,,..,,,>  ,f 

..''All  other  vMis  tbat,may  have  been,  made 

by  me  before  tble  are. void.',' . 

This  will  waa  admitted  to  probate  on 
June  1,  1911.  On. July.  6th  the  son  Seymqur 
filed  a  cpntest,  setting  up  that  Mrs.  Treald; 
der  was  not  mentally  competent  tp  make  the 
second  will;  that  she  had  been  overreached 
and  unduly,  influenced  by  ber  husband,  wbp 
was  made  her  sole  legatee,  tie  also  offered 
the  will  first  quoted  for  prpbate. 

t1]  Without,  reviewing  the  evidence,  we 
believe  that,  although  Mrs.  Tresldder  was  la^ 
a  very  weak  and.  emaciated  condition,  aba 
was  nevertheless  mentally  competent  In  the 
sense  tbat  she  understood  ^bat  she  was  do: 
lug.  Tbe  right  of  a  par^  tP  change  his 
will  at  any  time,  so  long  as  be  has  capacity 
to  do  80,  cannot,  be  questloined.  Nor  wlU 
mere  persuasion  pu,  the  part  of  a  beneficiary 
overcome  tbe  will  of .,a  party.  If  from  the 
wbole  record  it  is  made  to  appear  tliat  It  is 
his  will.  It  is  not  Influence  alone,  but  an 
undue  Influence,  which  has  been  defined  to  be 
such,  an  influence  as  deprived  the  party  of 
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thJB  free  exercise  of  Tils  intellectual  powert, 
an  Influence  which  Is  exercised  by  coercion, 
imposition,  or  fraud,  an  influence  which  Im- 
iJels  the  testator  to  act  in  fear,  a  desire  for 
peace,  or  som^e  feeling  which  be  is  unable  to 
restrain.  8  Words  and  Phrases,  7166,  7172;. 
In  re  Patterson's  Estate,  128  Pac.  515. 

[J]  From  the  rery  nature  of  things,  imdue 
Influence  can  rarely  be  proved  by  direct  evi- 
dlehce.  The  relations  of  the  parties,  sur- 
rblindlng  circumstances,  the  Habits  and  in- 
clinations Of  the  testator,  his  purposes  and 
WiBhes,  Expressed  at  times  when  his  words 
WfePe  clothed  with  the  likelihood  of'  truth, 
all  furnish  competent  sources  for  the  guld- 
aiiee  of  \he  courts  when  called  upon  to  de- 
cide a  case  of  this  kind.  In  re  Patterson's 
Estate,  supra;  RoKwagon  v.  RoUwagon,  63 
N.  Y.  605.  There  is  no  "uniform  rulecapa- 
ble  of '  application  apart  from  the  facts  of 
ea<9i  case."    Wlgmore  on  EMdence,  {  2503. 

13, 4]  To  sustain  the  second  will,  the  one 
l^roposed  by  Mr.  Tresidder  and  admitted  to 
probate,  he  seeks  to  show  that  the  property 
was  atl  accumulated  through  his  etTorts  and 
as  the  result  of  his  business  acumen;  that  tbe 
mother  felt  that,  because  of  her  son's  habits, 
lie  being  addicted  to  the  use  of  intoxicating 
liquors  and  occasional  sprees,  be  was  un^t 
to  handle  money  or  property,  and  it  was 
liietter- to  leave  all  of  ber  property  to  her 
husband;  that  he  was  attached  to  his  wife 
and  she  to  him;  that  the  b6u  is  a  profligate 
and  ne'er-do-well,  and  has  been  supported  in 
tfa^  main  by  his  stepfather  and  mother  ever 
since  their  marriage. 

'  On  tbe  part  of  the  contestant  testimony 
has  been  offered  to  show  that  Mrs.  Tresidder 
bad  frequently  expressed  tbe  opinion  tliat 
bier  husband  bad  no  affection  for  her;  ttiat 
she  kept  accounts  and  books,  and  had  money 
o^n  "deposit  in  ber  own  name  which  was 
{mknown  to  Mr<  Tresidder  at  the  time  of 
b^r  death;  that  she  was  deeply  attached  to 
her  son  and  he  to  her,  and  oii  frequent  oc- 
casions she  Iiad  expressed  ber  affection  for 
him  and  her '  Intention  to  leave  him  her 
property;  that  she  executed  no  less  than 
flve  separate  wills,  in  all  of  which  cAie  in- 
dicated an  intention  to  provide  for  ber  son 
by  way  of  specific  devise;  that  she  had  ex- 
ecuted a  will  in  1901  in  which  she  had  de- 
vised a  part  of  ber  property  to  ber  bus- 
band,  but  thereafter,  in  all  of  the  wills  she 
had  executed,  she  had  favored  ber  son  to 
the  exclusion,  or  partial  exclusion,  of  ber 
husband;  that  in  one  of  these  wills  sh6 
had  named  a  stranger  as  a  Joint  executor 
to  act  with  ber  son;  that  all  of  these  wills 
bad  been  concealed  from  ber  husband,  as 
was  also  the  fact  that  she  carried  money 
dn  deiKtslt  in  her  own  name  in  tbe  banks; 
that,  although  contestant  was  in  the  house 
at  tbe  time  the  last  wUl  was  drawn,  its  ex- 
ecution was  concealed  from  blm;  that  the 
will  as  drawn  and  probated  In  effect  disin- 
herited her  son,  and  it  Is  so  understood  by 
Mr.  Tresidder,  who  served  a  written  notice 


on  Seymour  to  movie  out  of  the  house  a' 
few  days  after  his  mother's  death  and  to 
seek  lodgings  elsewber«:  There  is  farther 
testimony  tending  to  show  that  tbe  con- 
testant is  an  architectural  draftsman,  and 
has  supported  himself,  except  during  the  two 
years  Just  preceding  his  mother's  death; 
that  during  that  time  he  was  in  constant 
association  with  his  mother,  and  nursed  her 
up  to  a  month  or  two  preceding  her  dcntta; 
that  he  has  contracted  tuberculosis  from  bis 
mother,  and  is  'now  its  victim,  and  tliat  this 
fact  was  known  by- her  before  she  executed- 
either  of  the  Wills  now  before  the  court.  It 
is  further  shown  that  Mr.  TTesldder  drew 
the  will  with  his  own  hand;  that  tbe  de- 
ceased could  not,  or  at  least  did  not,  sp^lV 
her  name  correctly  in'  the  first  draft  of  the 
win,  and  that  a  new  one  had  to  be  made; 
that  Mr.  Tresidder  waited  tintll  the  next  day 
in  ordier  to  get  the  attending  physician  to 
act  as  a  witness,  and  that  be  did  this  ov«r 
the  suggestion  of  the  nnrse,  although  neigh- 
bors were  bandy  and  might  have  been  called. 
The  position  of  Mr.  Tresidder  is  strongly 
supported  by  the  nnrse,  but  her  testimony 
is  not  entlrriy  satisfactory,  and  it  is  evi- 
dent that  the  trial  Judge  did  not  credit  it 
She  was,  to  say  tbe  least,  neither  a  frank 
nor  apparMitly  a  disinterested  witness.  Upon 
this  showing,  and  minor  details  not  now  nec- 
essary to  rehearse,  the  court  annulled  tbe 
order  probating  the  will  proposed  by  Mr. 
Tresidder. 

It  wiU  be  seen  that  the  case  is  not  with- 
out difficulty,  Which  fnmishes  an  additional 
reason  for  following  the  trial  court  in  its 
Judgment'  "In  cases  of  this  <^araeter  the 
conclusions  Of  the  surrogate  are  highly  im- 
portant" Rtdlwagon  V.  Rollwagon,  3  Hun, 
127.  That  there  is  'something,  or  was*  some- 
thing,' "QAbnected  with  the'  execution  of  tbe 
last  'Will  tltat  has  not  been  disclosed,  w» 
have  no  donbt  It  is  indicated  by  all  tbe 
proved  facts.  To  aefcertain  the  will  of  a 
party,  it  Is  proper  to  look  to  tbe  purpose  of 
tbe  testator.  '  The  naturalness  of  the  act  is 
a  strong  supporting  circumstance,  and  has 
ever  been  the  readiest  weapon  of  those 
who  would  sustain  a  wiU.  That  it  bad  ever 
theretofore  been  the  intention  of  the  testa- 
tor to  care  for  ber  son  there  is  not  the  shadow 
of  a  doubt  Tbe  four  or  flve  wills  previously 
executed  are  competent  evidence  to  prove 
this  fact  Seale  v.  Ghambliss,  36  Ala.  19. 
That  Mrs.  Tresidder  was  not  nnmlndfol  of 
tbe  care  and  attention  and  faithful  devotion 
of  ber  son  Is  certain.  Mr.  Tresidder  states 
that  Seymour  was  very  gentle  with  his 
mother  during  her  last  illness.  Having  the 
means,  she  must  have  Intended — in  fact  the 
the  last  will  asserts,  although  Ineffectually — 
that  her  son,  who  had  so  tenderly  cared 
for  ber,  and  whom  she  bad  provided  for  in 
ber  previous  wills,  should  not  go  entirely 
stripped  of  her  bounty. 

We  find,  and  we  have  no  doubt  that  the 
trial  Judge  found,  tbe  key  to  this  case  la  the 
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second  claiiHe  ctf  tlM  win:  "I  a«k  my  liiia- 
band  Tbomas  T^.  TresJdder  to  make  provi- 
sion for  my  son  R.  Seymour  C6nkUA-'^&  re- 
quested by  me."  This  clause  sbonld  be  obn- 
strued  In  the  light  of  all  former  wills '^d 
the  circumstances  surrounding  Its  executioB^ 
We  Jiave  na  doubt  that,  when, Mr.  Tresldder 
found'  that'  bis  wife  had  made  a  will  ifavor- 
ing  her  son,  he  put  before  her  the  same  Hie* 
ory  we  find  expressed  in  fate  testimony  aAd 
ma,lntalned  by  counsel;  that  is,  that  .the 
son  was  addicted  to  the  intemperate  use 
of  liquor,  that  to  leave  him  a  part  of  the 
property  would  be  to  unnecessarily  bandleap 
a 'business  that  he  had  built  up  by  his  own 
efforts,  and  that  if  she  would  leave,  the  mat- 
ter to  him  he  would  do  as  she  "requested." 
This  clause  indicates  the  true  intention  of 
the  testatovj  What  had  6he  "requested"? 
Not  merely  that  the  son  be  provide  for. 
If  that,  were  all,  the  use  of  the  precatory 
words  was  sufficient,  and  the  words  "as  re- 
quested by  me"  are  redundant  to  'that .in- 
tention; The.  use  of  the  Words  "as  requested 
by  me"  (and  wie  must  give  every  wo;ca  a' 
meaning  -if  we  can)  indicates  a  way,  ^  man- 
ner, or  a  tpethod.  This,  then,  brings  us  to 
one  of  tiro  pvoposltiena :  Blther  the  will  oper- 
ates to'  totally  disinherit  the  son  (and.  In-- 
deed,  MF;^'eeldder  has  put  that  construc- 
tion, optm  It)  or  Its  meaning  depends  upon 
oiml  evidence  which  it  is  impossible  to  re- 
vfeal,  fori*  lies  in  the  conscitoce  of  the  sole 
legatee.  The  will  "to  provide  •  •  •  as  1 
have  re4ueBCed"'.d«nid«  upon  the  unez- 
prcssed  ora)  premise  of  the  devisee.  Zlant 
gerous  indeed  would  be  the  doctrine  that 
w^Quld  suit^in  a  will  bf  that  kind  imder  the 
admitted  facts  bt  this  case.  There  seems  to 
have'  been'  no  -partlcalar  affection'  between 
the '  son  aiid  husband.  There  is  no  tie  of 
Wood.  The  provlsioh  quoted,  If  the  son  waiS 
of  tender  years  ^d  the  sole  beneficiary 
was  the  father,,  would  be  a  natural  expres- 
sion. But  here  it  Is  highly  improbable  that 
Mrs.  Tresldder  rescinded  the  will  and  Intent 
of  years'  standing,  unless  she  had  some  spe-, 
cifie  promise  to  do  as  she  requested.  The 
will  Is  In  a  sense  the  will,  but  not  the  whole 
will,  of  the  deceased.  It  may  be.  noted  as 
a  circumstance  sustaining  our  theory  that 
the  reason— the  habits  and  ill  health  of  the 
son — that  must  have  prompted  the  sugges- 
tion that  Seymour  be  provided  for  "as  re- 
quested" is  the  very  same  reason  urged  by 
Mr.  Tresldder  for  repudiating  the  duty  to 
provide.  The  case  of  Rollwagon  v.  Koll- 
wagon,  3  Bun,  121  (same  case,  63  N.  T.  604), 
is  similar  to  this.  The  evidence  there  show- 
ed that  there  was  no  real  love  between  the 
husband  and  wife;  that  there'  was  a  bond 
of  sympathy  and  affection  between  the  de- 
ceased and  bis  children;  that  the  devises 
were  exclusively  for  the  benefit  of  the  wife, 
who  proposed  the  will;  that  she  had  ar- 
ranged and  managed  all  details  leading  up 
to  its  execution;  that  the  children  of  dece- 
dent were  not  apprised  ot-what  abe  was  do- 


ing Of  had  i6ni;  Ihat  he' bad  exSkUfceS  de- 
vious wills  dealing  fadriy  with  his  children 
and  grandchildren;  that  nothing  was  shown  • 
t»  have  occurred 'in '  the  meantime  wMcU 
could  '  iMtu!raUy    bar    expected    to    proddea' 
changes  In  his  Intent,  and  wilL    These'lacts; - 
cotnbiiMd  with  bis.  enfeebled  condition,  !Jn»-' 
tided   the  court 'In  rejecting  the-  will,   al- 
thoai^^thieilei'was  no  direct  evidence  of  UA- 
dne  inflnenoe  to 'sustain  its  Judgment 

It  is  earnestly  aiaiAtaiated  that  the  harden  ■ 
of  proof  is  on  the  contestant,  and  that  this . 
burden  has  not  been  sustained.    This  is  true 
as  a  general  nA^vtiit 'Wben  it  Isirtiown  that 
the  will  as  proposed  is  in  the  handwriting  of 
the  sole  beneficiary,  that,  although  he  knew 
of  the  'Will  In  fiivor  of  the  son,  he  did  not 
bring  the  fact,  of  its  repudiation  to  bis  at- 
tention, that  care  was  tak^  to  have  a  physi- 
cian act  as  witne^  in  order  to  preserve'  the  ' 
proof  of  mental  capaciity,  We  think  enough 
has  been  shown,  w|ien  considered  in  the  light 
bf  the  former  wills  and  the  admitted  attacii-  r 
ment  between  mother, and  son,  to- put  the  ^• 
ecntor  to  his  proof  that  there- was  no  undue 
influence.    It  is  oiir  Judgment  that  this  bur- 
den has  not  be^  susitaiq^. 

[f]  At  the  dose  of. the  trial,  counsel  fer 
contestant  Withdrew  his  prayer  toe  the  pro-- 
bate  of  the  will  offered  by  him ;  this  for  the  - ' 
evident  purpose  of  reducing  the  estate  to  one' 
of  intestacy.     This  he  could  not  do.     The 
original  t)etltilpn  for  probate  of  the  repu^^t-. . 
ed  will  and  Its  contest  inyested  the;  <k>art  ■, 
with  Jurisdicti<m  of  the  estate,  and,  upder 
that  pnifdeeding,  'the  court  was  vested  with* 
fuU  authority  and  Jurisdiction  to  admlnls-  ' 
ter  Oki  eStite;    and,  'it  'appearing  tiiat  the" 
will  offered  by  the  contestant  is  a  valid  will, 
it  becomes  the  duty  of  the  c'otlrt  to  eieinite 
It.    The  contestants  are  not  alone  eonoemed.  . 
The  state  has  an  interest'in  the  admlniatm:- 
ttbn  of  every  estate;  abd<  its'  courts  havib^' 
acquired  Jurisdiction  It  will  be  exercised  to' 
the  end.  '  Oontestant  might  have  withdrawn ' 
his  contest,  but  he  cannot  withdraw  his  peti- 
ttoa  for  probate  of  the  wUl  -proposed  by  hlm< 
"It  would  be  a  strained  construction  of  the 
law  as  to  probate  of  wills  if  the  court  should 
bi  compelled  to  hold  that;  after  a  will  was 
presented    for    probate   and    presumptively ' 
proven  by  the  executor  [proponent  or  con- 
testant], he  could  discontinue  the  whole  pro- 
ceedings.   He  was  not  a  party  to  the  record 
with  any  such  power.    Ihe  executor  could 
not  suppress  a  will  before  it  was  offered 
for  probate  or  afterwards."    Matter  of  Las- 
ak,  57  Hun,  417, 10  N.  T.  Supp.  844 ;  Bonds  v. 
Gray,  2  Ga.  Dec  136,  pt  2.    This  la  espe-  , 
cially  true  where  the  effect  of  the  waiver  or 
dismissal  would  be  to  put  the  proponent  In 
a  better  position  than  he  would  be  In  if  he 
relied. <»i  the  will*     Mr.   Tresldder  has  an 
equal  interest  in  the  residue  of  the  estate 
under  the  will;    whereas,  if  the  estate  be 
Intestate,    he   would   take  nbthing  but   his 
own  share  of  the  community  property.     We 
Iiava.  found  no  case  ita^riag,  directly  ob  t]i4«« 
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point,  but  it  my  be  Nsolved  hf  Teferenee 
to  the  doctrine. of  election.  A  legatee  may 
elect  to  waive  tbe  greater  and  take  the  lesaer 
aUare,  but  he  cosnot  walre'the  lesser  share 
under  a  wlU  aad  take  a  gneat^  shace  under 
the  statutes  of  descent.:  It  It  weBe  so,  It 
would  ibe  always  possible  to  defeat  the '  will 

aiM  intention  ot  tbe'teatatdr. ,.:i    '.  . 

-The  decision. of  the. lower- court  ISiaAnor: 
ed,  and  the  oa^e  remanded,  with  InstrnctioBs 
to  proceed,  to.  sxeoute  the.. will  proposed  by 
the:contMt«at; 

OOSB,  QROW;  andPARKEfR,  JX',  concur. 


'BfeNNferr  et  al,  ▼.  NOOllSB  et  aL   ' 

(Soflr«Hi^  Coort  of  Idaho,i  July  3.  1912-    Or 
.   Petition  for  Behet^tvM^  Ans-  27,  .19112.)  ..  . 

'   ^  iSi/nitlu*  hpthe'Cimft.) 

1.' 'Watebs  AND  'Wa'ceb  CJoubses  rt  30*)— Is- 
BioAWOH— Point  dp  Di^TatsioN^-CHAwoit: 
.. 'Under- the vprovifiioiis'  of  section  8157,  . Bat.' 

St^L  of  IS^T^ifi  jpenoD,  «fit4tlAd  ,to  ,the  vise,  q^ 

water  may   change   th^,  nlace   of  diversion, '  if 

others  are  not  injnr^- thereby. 
TEa.  Note.— For  other' cases,  s4e  Waters  knd 

Water  Ooorsas,.  Oenth  DiJK.  I  20.;   Deb.  Dig.  { 

SO.*}    .       I    .    ;„..  ■;  v.;  •.- 

2.'Watbb8  AND'  Waisb:  GoxntsKs  (1  19*)  — 

.PBtOSIXIES<-rA>|0DIIT. .    . 

.  JETeU,  -that  the ,  court  erred  in  not  (Eanting 
B.'k  Tt-atet-  ri^t  of  160  inches  with  a  priority 
as  of  April  8,  1885. 

°[l!d.'  Note.-~FOr  other 'teses,- See  WateM  and'. 
Water  Goorses,  Cent.  Dig.  H 11, 12;  Dec^Dic.' 
|19.*J,, 

3.'  Waibbb  Asm  Watkb  Goumeb  (|  i24*)^As- 

PBOPKjfTioN— Place  of  Measujsb.       ' 

Water  that  is  appropriated  for  irrigatloo^ 

pnrposes  ifaosi  be  meaBui^d  to  th6  blaitnant  at 

the  point  of  div«tBioni  t 

W'Bis  Not*.'— Fdr  other  cases, ;  see  Waters  -  an^ 
ater  CoiHpes,.  <?«Pti  Dig.  |  16;  ,Dec.  pjg.,  | 
.  ■  J|       -.  t  •.    .  -        .    •       .  •  .■■^■■.       ;  .     .    ■ 
4.  W>ATffpis  AN.D  Wates  Courses  (I  X'^^Ak- 
PBOPBiATOBS— Bight. 

Held,  that  the  court  erred  in  hot  grantins 
D.'  ft  water  rifHt  of  leo  inches  With  a  priority 
of  March  81,  1885.   ,  . 

:[Eid.  Note.— For  other:  cases,  see  Waters  and 
Water  Gourdes,  pent  Dfjr.,ij  11, 12;  Dec.  I>ig. 

6.  Watebb  and  Watee  Coubses  (J  18*)— Ib- 
BiGATiON— Diversion  Ditch— Slough.' 
An  appropriator  of  water  may  adopt  as 
his  ditch).,  or  a  part  thereof,  a'  depression  or 
slough,  where  it  is  feasiide,  and  thus  save  the 
cost  01  the  construction  of  a  ditch. 

[Ed.  J?ote. — For  other  cases,  see  Waters  and' 
Water  Courses,  Cent.  Dig.'l  10;  Dec.  Dig.  i 
18.*]  :     .i 

6.  Watebs  a'Nd  Wateb  OoobSes  (§  17*)— Ap- 

PBOPBIATION— iBBIQATlON'-APPILICATIOfK     TO 

Use.  .         ■         ■        .• 

.An  appropriator  of.wf.ter  for  irrigation 
purposes  has  a  reasonable  time  In  which  to  ap- 
ply water  to  his  land  after  conducting  it  to  the 
point  ot  intended  use. 

fEd.  Note.---For  other  cases,  see  Waters  and 
Water  Courses,  .Cent..  Dig.  8  9;  Dec.  Dig.  § 
17.*] 


7..Wi^TBBS  AND  .Water  CouBsxs  (|  17*>— Ap- 
PBOPBiATioN— Application  to  Use— Time. 
Held,  under  the  evidence,  that  a  period  of 
24  years'  is  mote  than  a  reasonable  time  in 
which  to  reclaim  the  160  acres  of  land  owned 
by  A.,  And  more  tl^n.  a  reasonable  time  to  put 
the  water  intended  for  that  puriwse  to  a  hene- 
fieial  use. 

[Ed.  Note.— For  other  cases,  see  Waters  and 
Water  iCounes,  Cent.  Di|g.  f  9 ;  Dec.  Dig.  { 
17.*] 

8.:  Watebs  and  Wawb  Coubses  (I  18*)  — 

.Pbiobity— Extent  of  Use. 

Held,  that  the  court  erred  in  granting  F. 
P. 'A.  more  than  50  inches  of  water  with  a 
priority  as  of  April  1,  1884v  and  80  inches  with 
a.  pdority  as  of  March  31,  1885,  as  he  had 
r«clain»ed  only  about  70  acres  of  his  land  in  24 
years; 

[Ed.  Note;— For  other  cases,  see  Waters  and 
Water  Courses,  Cent  Dig.  H  11,  12 ;  Dec.  Dig. 

rie.f,] 

9.  Wathu}  AND  Watbb  Gocbses  ({  19*)— Af- 
FBOPBIATIOK— Pbiobity..    ; 

The  cpurt  erred  in  granting  It  A.  more 
than  80  inches  of  water,  and  her  priority  of 
right  should  date  from  Ma.reh  31,  1885.  (Date 
changed  on  igebeariog  to  March  15,  1885.) 
_£Ed,  Note.— For  othet.cases,. see  Waters  and 
Water  Courses^  Cent  Dig.  il  11,  12 ;  Dec  Dig. 
{  19;*1  ' 

10.,  Watebs  AND  Wateb  Cocbses  (S  17*)— Ap- 
"raopBiATiefN — Amount  or  Wateb. 
'   H-eld,  that  A.  and  L.  were  entitled  to  lOO 
inches  ,of  water  for  the   irrigation  of  certain 
lands  held  by  them  with  a  priority  of  June  1. 
1876,  and  no  more,  since  they  had  only  reclaim- 
ed lOO  acres  of  their  240-acre  tract  in  32  yean. 
fBd.  Note.— For  other  cases,  see  Waters  and 
Water  Courses,  Cent  Dig.  i  9;    Dec.  Dig-  I 

(A4ditAnal  SyKaftM  br  BdHorial  Btalf.) 
11;  Waters  and  Wateb  Ooumbs  <f  19*)— Ar- 
bbOfbiatioi^^Divebsion. 

...  .Where,  an  .association  procures  the  rights 
of  other  appropriators  on  a  stream  and  diverts 
the  water  lit  the  mouth  of  a  canyon  into  a 
reservoir,  it  la  bound  to  permit  sufficient  water 
to  pass  down:  tlie  stream  to  give  each  of  the 
prior,  appropriators  at  the  head  of  the  ditch  the 
amount  of  water  awarded  to  them. 

[Bd.  Note. — For  other  cases,  see  Waters  and 
Water  Courses,  Gent  Dig.  ff  11,  12;  Dec.  Dig. 

i !».!»] 

Appeal  from  District  Court,  Elmore  Coun- 
ty;  EdWard  A.  Walters,  Judge. 

Action  between  Richard  Bennett  and  oth- 
ers and  F.  A.  Nourse  and  others  to  deter- 
mine the  amount  and  priorities  of  water 
rights  in  and  to  Canyon  creek,  in  Elmore 
county.  Frotu  a  decree  establishing  such 
rights,  Bennett  and  'others  appeal.    Modified. 

.1*  B'.  Green,  of  Mountalnhome,  and  Wy- 
man  &  Wyman  and  Richards  &  Haga,  all  of 
Boise  City,  for  appellants.  E.  M.  Wolfe,  W. 
C.  Howie,  and  Daniel  McLaughlin,,  all  of 
Mountalnhome,  for  respoadents. 

SULLIVAN,  3.  This  action  Is  to  deter- 
mine' the  amount  and  priorities  of  water 
rights  Jfrom  Canyon  creek,  Elmore  county. 
Canyon  creek  rises  In  the  Danskin  Moun- 
tains, about '20  miles  north  of  Mountalnhome, 
and  flows  In  ^  southerly  directlbn  through 
the  foothills  and  mountains  about  12  miles 
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(tat  tapoDf  On  Imcfb'iuli  ItebB  'At  the  aMollh 
of  tlie  cai^«B  iB  dtoatad  what  Is  knowtf  as 
tlM  Ake  and  liOcldBan  ranch.  From  tbat 
point  thie  creek  tiowa  in  ■dontberly  direction 
about  tluree  mtleav'  nrhereit  dirldM;  ode  <«rk 
golAK  Ina  westerly  dltectlon,  and  culled  tlie 
Weet  fork  of  Ganyoil  oreek,  the  otfaer-.inia 
Bonthetiy'dtrection,  and-  called  the  Hist  fixfc 
at  Caapota  <a«elc  <■■■■■■•■ 

TUe  appellant '.  Bennett  owns  land  .  abont 
ftitir  fciUea  aoiith  of  where  eald  etJ-eam  forks^ 
amd  has  taken  ;a  ditch  ont  of  the  Weat  foA 
of  Baid>''Cte^'  near'  the  }nnctlon,  which-  ditch 
carriea  water  to  and.  upon'  his  land.  The 
appellant' Dlenst  owns  land: about  .six  soiles 
■oath  of  the  Bennett  land,  and  has  been  getr 
tbxg  water  oat  of  the-  East  fork,  of  the  creek 
for  the  Irrigation  ot  his  land.  Tbe  responds 
ent  the  BUnore  Irrigated  Farms  Association, 
ai  eoiporattoB  (vi^ich  will  hereafter  'be '  re- 
ferred to  for  eonrenience  as  the  Blmore  A» 
soctatloU), '  cohstracted,  or  had  constructed, 
in  1891  a  reservoir  on  Rattlesnake  creek  s^lr^ 
eral'  miles' easterly  from  Canyon  creek,  which 
reservoir  Is  supplied  partly  by  water  taken 
out  by 'a  fdeder  canal  from  Canyon  creek  at 
the  taioath  of  said  canyon,  and  partly  from 
the  WA tars  of  Rattlesnake  creek.  The  81- 
mere  Association,  claims  to  have  acquired  the 
water  rights  of  several  persons  who  had 
theretofore  settled  on.  Canyon  cre^k,  and 
hate 'conveyed  said  water  from  Canyau  cretii 
Uirougta  its  said  feeder  canal  to  itS'  r^erroii, 
and  thereafter  conveyied  it  through  distribut- 
ing canals  to  the  lands  theretofore  irrigated 
by  8U<*h  water  and  other  lands.  The  evident 
puri)«)<se  of  said  change  of  method  of  conver- 
anoe  of  the  water  was  to  avoid  the  loss-  of 
seetiage,  which  occurred  Inthe  gravelly  Creek 
feed;  And'  It  appears'  that  the  only  Irrigated 
lands  en  CaTfyoa  creek  to  which  water  Is 
itftt'thUB  Conveyed  by  said  Blmore  Associa- 
tion «¥e  the  lands  ot  appellants  Bennett  and 
Dlenst;  '  It  Is  olalmed  by  appellants  that  tbe 
change  lA'the  point  of  dlvet'sion  of  the  water 
Tights  of  those 'WUo' transferred  their  rights 
to  the '  Elmore  Association '  has'  grtotly  In- 
jured tb^m;  -and  it' Is  also  claimed- by  ap- 
pellants thidt  before  such  association  chang-. 
«d  the  points  of  diversion  of  said  acquired 
wat^r  rights  the  water  w)iich  is  now'clainwd 
by  sald'Blmore  Ausodlation  flo>wiENl  down  the 
creek  to  tKe  forks,  and  helped  to  swell  the 
TDl^Me'  of  wM^r  in  the  creek  at  the  fork, 
■SO  Wnlf  inore  water  Went  down  the  TVest 
fork  tbail  is  now  poBsiblfe  with  only  a  small 
amount  6t  water  at  the  forks;  and- it  is  con- 
tended that  after  the  extreme  high  water 
recedies  the 'company  takes  all  of  the  Water 
out  through  its  said  feeder  °  canal,  and  does 
not  leave!  sufficient  water  in  said  Channel  to 
reach  the  appellants'  lands.  The  respondent 
Ake'  first  took  water  from  the  Bast  fOrk.  of 
said  creek';  but'  after  appellant  Bennett's 
'ditch  had  been  coflstl-ucted  from  the  "W^est 
1<Alt  Ake' abandoned  his  ditch  from  the  Ebst 
fbtk  'andconistrncted  a  new  ditch,  diverting 
'^kiac  )h>tii 'the' main  cteek  ftbove  the  toi^„ 


«nd:iit.-to  oOiitbBdMf^tt*  thtlt«mtt  krred'  in 
giving  Ake  the  sane  ptiorlttri -for  hla  water 
which  Is  tekeh  but  of  the  mailii  icieek  ait  ,he 
was  entitled' to- foU  water 'taken  out  of  the 
Baat  forJg,  andltlvCth^ohaneein.  the  point 
«f>  diversion  by  ;Akd'' injured^  appeOlatatSL '  It 
titpMiB  thU'  tbect'  was  -  no  conflict .  between 
AkJe  andrBcraett'  wbe&'  Ake  took  his  water 
from .'. the  >£laet  fork;,  but  Whe&"he  chadged 
MM  point  of'diTersioitrlt  iS'  contended  thert 
fiemltitt  was  affected  In 'the  aane  manner  at 
M  AkB'had  ch»need,hlB  dit«b  from  the  East 
fork  toi-the  Wett  fork..-. 

After-  the  Blintinf  Association,  haid'  Inade 
Its  agreement  wltliC  several  of'  the  r«»polid> 
ents,  whweby  Itiwa*  to  fbAtah  asAA  partl«i 
water .  from  its  iaM  leoecvolr  tU'  oonsiderbv 
Uonof  their  permitting  aaid  aasociatton  t« 
divert  the  water  at  the  mouth  <^  the  canyon; 
hiid'tl>ui"chajkge  the  poitat  at<  diversion  froia 
said  8treaiB:of'the  wiater  rights  of  said  i» 
■pondentii,  it 'to  ebntended  that  said  change 
ha»'  greatljt  lajueed  the  '  ap(»llailt8<  Thb 
qnestloil'ls  thus  presented  to  tberioourt  wheti^ 
er'such  cbriOvge  in  point  of ■  idivirsion  mar 
be  B&ade,  where  others  ibre  itnjnred  therebjt. 

[1]  l^he' approprlator  of'  water,  «r  Ids.  suo- 
cessoT' In  lnteredt«  mar  change  the.  place  of 
diversion,  if  the  'Sigfats  acqtalred  by  others 
are  not  tber^y  toCerfered  with  by  the  change, 
and  no  injaty'Tebnlts' to  other  appeoprlaton 
thectefrom.  Set  'section  S  of  an  act  to  :r^ 
iflate''  the  nso'  of  Watsr,  Sete.  -Laws  1881,  ■p. 
287;  section  3187,  Rev.  Stat  of  1887,  and 
«eetl(m  S247,  Rev.  Codes.  Section  8157,  Rev. 
mat. !  of  188?(  was  in  force  at  the  time  the 
changes  referred-  to'  were  made.  That  sec- 
tion provides  that'  an  applroptlator  may 
change  -the  "plac4  of  diversion,  tfbtfaers  ar(> 
not  tnjaved'  b:f  such  change. '  It  thds  clearl''' 
appears 'that  the  poticyi'Of  the  Liglslaitnn- 
was  to  penhlt  a  change  In  the  pblnt  of  dlvet 
Blon,  if  BtlCh  change. injo^ed  -no  snbseqnen. 
'appropriato^.  '  A  sabsOquentappropr later  har 
a  v^ted'  right,'  as  agbkat'  his  senior,  to  iq- 
isrlst  upon  <a  -continuance  of  the  conditlou 
that-exliMed  'at'-'  the  -tliae  he-'miade  his  ap- 
l^nopriatioB,  provided  <  a  change-' would  in}ntb 
tb6  bubeequent  approprlator.  See  Baer  Bros., 
etc.,  Co.  v.  Wilson,  38  Colo.  101,  88  Pac.  265; 
Hkndy  Ditch  Co.  y.  Louden  Irr.  Caniil  Co., 
27  Colo.  616,  62  Paa  847;  CUill*  Irrigation 
Manual;  p.  <i&:  ' 

'  Wiel  on  Water  Righto  (3d  m.)  f  802,  statM 
as' follows:  "A  subeeqdent 'appropriator  bars 
a  vested  right  agalnist  his  senior  to  indst 
upon  thtf  contittuaoce  of  the  conditions  that 
existed  at  the  ttme  he -made  his  appropria- 
tion. 'A  is^ond  appropriator  has  a  right  to 
hiivfe  the  water  continue  to  flow  as  it  floW«d 
wheh  he  VDla.de  his  appropriation.*  The  sab- 
^e<ruent  appropriatot'  is  entitled  to  the  a«r- 
^hie,  and  any  attempt  of  the  prior  approprla- 
tot  to'make  asale  of  swsb  surplus  to  some 
one  else,  to  the  infatj  of 'existing -appiiopria- 
tork  though  subscQOeM,  is  oif' no  avail.'': ' 

'Cmder  the  statnte'^and  decisions,  a  prior 
'dpp'roJMikor  *  bks-  nft-vil^t't  to'  olango  the 
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point  of  dlvenlont  l^te'tt  wni  In  any 'man- 
ner  Injure  a  bnbseqtient  appropriator. 

[2,  S]  (1)  Itla  first  contended  tbat  the  conrt 
erred  In  awarding  to  Bennett  160  Inches 
with  a  priority  aa  of  May:  1,  1886,  instead 
or  240  Inches  as-  ot  Apirll  8,  1886.  It  apiMors 
from  the  evidence  that  the  land  owned  by 
Bennett  was  first  owned  by  one  Tregaalda, 
and  that  he  filed  In  the  office  of  connty  re- 
corder of  Alturas  county,  which  county  then 
Included  Elmore  county,  a  water  right  no- 
tice, dated  AprU  8,  1880;  and  the  eWdenee 
shows  that  he  and  a.  man  by  the  .name  of 
Field  oonstmcted  a  ditch,  taking  water  from 
said  Canyon  creek  upon  the  land  now  owned 
by  Bennett,  and  that  he-  raised  a  crop  of 
about  16  or  20  acres  Of  barley  or  rye  oa 
the  land  that  year;  that  said  dltdi  was  of 
suffldoit  capacity  to  carry  water  for  the 
proper  Irrigatian  of  said  land,  and.  carried 
approximately  400  inches,  and  has  not  been 
enlarged  since  Bennett  bought  Tregaakls' 
land  and  right  therein  in  1887.  There  is 
•TidNice  wUch  shows  that  Tregaskls  was 
actually  diveeting  water  through  said  diteh 
In  the  fore  part  of  May,  1885.  That  being 
-trae,  his  right  would  relate  back  to  the  8tb 
of  April,  188S,  the  date  of  his  notice;  and 
the  Goiut  erred  in  not  driving  him  a  right 
as  of  that  date.  Bennett's  dit<A  is  about 
four  mites  in  length;  and  it  is  contended 
that  the  loss  of  water  turned  in  at  the  hea(* 
of  the  ditch  is  about  one-half  before  it  react  - 
es  the  land,  and  that  it  requires  an  Inch 
to  the  acre  to  properly  irrigate  said  land 
after  the  water  reaches  the  land,  and  that 
Bffiinett  ought  to  have  been  awarded  240 
inches  at  the  bead  of  his  ditch.  We  are  not 
disposed  to  change  the  finding  of  the  court 
upon  this  point,  for  It  stands  every  water 
xuex  in  hand  to  construct  his  ditch  so  that 
there  will  be  the  least  possible  waste  of 
water;  and,  no  doubt,  by  either  piping  or 
cementing  portions  of  the  ditch  where  the 
greatest  waste  occurs  Bennett  can  save  much 
of  his  water.  In  the  dectsion  of  this  court 
in  Stickney  t.  Hanrahan,  7  Idaho,  424,  63 
Fac.  189,  it  was  held  that  water  appropriat- 
ed for  irrlgallon  must  be  measurea  at  the 
point  of  division. 

[4,1]  (2)  It  Is  next  contended  that  the 
court  erred  in  fixing  John  Dlenst's  priorities 
130  Inches  as  of  April  1,  18S5,  and  30  inches 
as  of  April  1,  1886.  The  evidence  shows 
that  Dienst  entered  his  land  In  the  IsIl 
of  1884,  and  that  he  first  put  water  on  the 
land  in  March,  1885^  by  putting  a  dam  in 
the  creek  and  roiming  the  water  on(  through 
•sloughs  upon  his  land;  that  be  irrigated 
about  60  or  M  acres  that  year  in  that  way; 
but  4t  IB  contended  by  counsel  for  respond- 
ents tbatt  as  Blenst  did  not  make  a  dltalp,  to 
divert  the- water  front,  said,  creek;, i^iar  to 
AprU,  1886,  but  conducted  it  tl^rough  sloughs, 
-his  right  could  not  datesriior  tf>  the  comple- 
tion of  his  ditchi  Tb^  is  nothing  in  that 
-.cententlon.  This  .court  has  held,  la  Parke 
T.  'Bpulwarci,  7. .  Mahot .  4»0j .  63  Sus.  1045. 


Oiat  one  m*y  adopt  ia  a  part  of  Us  ditch 
a  depression  or  slough.  In  case  he  can  use 
such  slough  In  idaoe  of  a  diteh,  through 
whl<A  te  run  water  ta  Irrigate  his  land,  he 
may  do  so,  and  thos  sare  the  eoet  of  the 
omstrnction  of  a  dibdt  The  appellant 
Dienst  constmcted  a  dam  and  diverted  the 
water  into  a  natnral  diannel,  and  thereby 
raised  wild  bay  on  60  or  60  aaes  of  his  land, 
and  thereafter  constructed  ditehe&  It  is 
stated  in  1  Wld  on  Water  Rights.  {  388, 
that  a  person  making  an  appropriation  of 
water  from  a  natural  stream  need  not  ooot 
struct  any  headgats.  at  the  place  of  diver- 
sion; snd  if  a  simple  cot  will  accomplish  the 
purpose  of  diverting  the  water  from  the 
stream  it  is,  if  accompanied  with  a  benefi- 
cial use,  a  gobd  appropriation  as  against 
others  'making  a  subsequent  diversion  and 
use.  Under  the  evidence,  the  court  erred  in 
not  decreeing  to  appellant  Dienst  a  water 
rl«^t  for  160  Inches,  delivered  at. the  head 
of  his  ditch,  as  of  March  31,  1886. 

[6-1]  (3)  It  is  next  contended  that  Frank 
P.  Ake  owned  individually  160  ncrea  of  land, 
and  that  only  about  70  acres  of  said  land 
had  been  irrigated  at  the  time  of  the  triaL 
It  appears  from  the  evidence  that  Ake. lo- 
cated on  said  land  in  1883  and  took  water 
out  upon  the  lanr  in  1884,  and  constructed 
a  dltcht  diverting  water  from  the  East  fork 
of  said  cre^,  and  that  he  irrigated  a  few 
acres  from  such  ditch  during  the  season  of 
1884.  In  1886  he  irrigated  about  10  acres 
all  together.  Only  about  40  acres  could  be 
Irrigated  from  the  first  ditdi  made.  He  did 
not  file  on  hU  land  until  March,  1885.  In 
the  fall  of  that  year  he  constructed  a  new 
ditch,  diverting  water  from  the  main  ditch 
above  the  forks,  and  thereupon  abandoned 
the  ol^  ditch,  constmcted  in  1884.  He  con- 
structed the  ditch  in  1886  so  that  he  could 
get  water  on  more  of  bis  land  than  he  could 
through  the  ditch  constructed  in  1884. 
Through  the  ditch  constructed  in  the  fall  of 
1886,  he  first  used  water  upon  his  land  in 
1886.  He  could  not  irrigate  more  than  40 
or  60'  acres  of  his  land  from  the  ditch  first 
made,  and  from  1884  to  the  time  of  the 
trial  (which  was  in  1008)  he  bad  only  placed 
under  .cultivation  about  70  acres  of  his  en- 
tire tract  of  160  acres,  and  the  court  award- 
ed him  210  inches.  Thus,  in  a  period  of 
24  years,  be  had  reclaimed  not  quite  half  of 
bis  .160  acres  of  land,  and  the  court  awarded 
him  210  incbes  of  water  therefor;  135  Inches 
thereof  dating  from  AprU  1,  1884,  and  75 
inches  as  o:  March  1,  188&.  "Pxis  court  held, 
.in  Conant  ▼.  Jones,  3  Idaho,  606,  32  Pac 
250,  that  an  appropriator  of  water,  after 
conducting  the  same  to  the  point  of  intended 
use,  had  a  reasonable  time  in  which  to  ap- 
ply fit  to  such  intended  use.  It  was  not  in- 
tended by  that  decision  t«  give  an  appro- 
priator a  quarter  of  a  century  in  which  to 
apply  water  to  a  beneficial  use.  Under  tbe 
evidence,  the  court  erred  In  granting  Frank 
Pi  Ake  210  Ini^hes  of  water.    Unoer  aU  at 
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the  evidence,  we  tbink  said  respondent  Is 
entitled  to  not  more  tban  50  inches  of  water 
from  April  1,'  1884,  and  '30  inches  from 
March  31,  18S5. 

[I]  (4)  It  Is  next  contended  that  the  court 
erred  in  awarding  Laura  Ake  100  Inches  as 
of  March  16,  1885,  for  the  Irrigation  of  160 
acres  of  land.  Said  land  was  entered  by 
her  in  November,  1884,  and  she  irrigated  a 
few  acres  thereof  in  1885.  Only  about  60 
or  70  aerts  of  said  160  acres  had  been  re- 
claimed orwas  -uftder  cultivation  at  the  time 
of  the  trial  of.  this  case  in  1908.  It  also 
appears  that  8"he  recetres  lier  water  through 
the  same  ditches  as  does  her  husband,  Frank 
P.  Ake.  and  it  is  contended  that  her  water 
right  should  date  from,  the  srnlng  of  1886 
and  be  limited  to  80  inches,  which  amount 
of  water,  it  is  contended,  will  be  abundant 
for  the  irrigation  of  the  60  or  70  acres  which 
has  been  under  cultivation  in  the  24  years 
tliat  have  elapsed '  since  she  flrbt  made  her 
appropriation.  Laura  Ake  and  Fnuik  P. 
Ake  receive  their  water  from  the  same 
ditch  or  dltt'hes.  The  ditch  constructed  in 
1884,  some '40  rods  below  said  forks  of  said 
creek,  diverted  water  from  said  East  fork. 
The  ditch  which  was  con8tmr>ted  in  the  fall 
of  IS^  and  first  used  in  1^6  did  not  di- 
vert water  from  the  East  fork,  but  was.  high- 
er up  the  atream,  and  diverted  water  from 
the  main  channel  above  said  forks.'  The 
reason  for  making  that  change,  as  testified 
to  by  Frank  P.  Ake,  was  that  tire  new  ditch 
would  cover  higher  ground  and  a  larger 
acreage,  and  that  there  was  a  good  head  of 
water  at  the  bead  of  the  last  ditch  construct- 
ed, when  there  was  not  any  at  the  head  of 
the  flrst-constrncted  ditch  down  the  stream. 
The  evidence  shows  that  Laura  Ake  first 
used  water  on  her  land  in  March,  1886,  and 
Irrigated  during  that  season  4  or  5  acres 
thereof,  which  water  she  diverted  from  the 
stream  through  Frank  P.  Ake's  dltcb.  In 
the  fall  of  1885  a  new  dltrh  was  constructed 
that  would  cover  more  land;  but  water  was 
not  diverted  throngta  it  until  the  spring  of 
1886.  From  all  of  the  evidence,  it  appears 
that  she  had  only  reclaimed  about  60  or 
70  acres  of  her  160-acre  tract  at  the  time 
of  the  trial  of  this  case  In  1908.  It  is  the 
established  rule  of  decision  in  this  state  that 
an  appropriator  of  water  for  irrigation  pur- 
poses, after  conducting  the  water  to  the 
point  of  intended  use,  has,  a  reasonable 
length  of  time  tp  apply  it  to  .such  Intended 
nse  (see  Conant  v.  Jones,  3  Idaho,  606,  32 
Pac.  250),  and  we  think  a  quarter  of  a  cen- 
tury is  more  than  a  reasonable  time  for  that 
purpose;  and  from  all  of  the  evidence  the 
oourt  erred  in  granting  Laura  Ake  more 
than  80'  inches  of  water,  which  right  should 
date  March  31,  1885. 

[10]  (5)  Ake  and  Lockman  were  .given  100 
inches  «f  water  from  June  1,  1876,  and  140 
Inches  from  March  1,  1886.  The  land  claim- 
ed by  Ake  and  Lockman  consisted  of  240 
•crea  of  ^bwA  laad^  b«lng><pBxt  i>f  section 
125P.-6e 


36.  It  was  purchased  ftom  the  state  at  a 
public  land  sale  on  November  9, 1901.  It  ap- 
pears from  the  evidence  that  a  part  of  said 
land  had  been  Irrigated  for  about  25  years 
before  it  was  purchased  from  the  state,  and 
the  respondents,  knowing  that  it  was  school 
land  all  of  that  time,  cultivated  it  as  if  It 
were  their  own,  taking  all  of  the  proceeds 
therefrom  during  such  period  of  time  without 
paying  any  rental  whatever  to  the  state. 

It  is  contended  by  counsel  for  appellant 
tbat  the  only  persons  who  were  entitled  to 
divert  watef  from  said  Canyon  creek  for  ir- 
rigation purposes  were  those  "owning  and 
claiming  any  lands  situated  on  the  banks  of 
or  in  the  vicinity  of  any  stream,"  as  pro- 
vided by  the  tenth  Section  of  the  act  of  the 
Legislature  of  the  territory  of  Idaho,  relating 
to  water  rights.  See  Sess.  Laws  1881,  p. 
269.  Said  section  is  as  follows:  "All  per- 
sons, companies,  and  corporations,  owning  or 
claiming  any  lands  situated  on  the  banks  or 
in  the  vicinity  of  any  stream,  shall  be  en- 
titled tp  the  use  of  the  waters  of  such  stream 
for  the  purpose  of  irrigating  the.  land  so 
held  or  claimed." 

In  1876,  when  a  part  of  said  Ake  and  Lock- 
man  land  was  first  irrigated,  the  land  did  not 
belong  to  the  state,  for  the  reason  that  Idaho 
was  then  a  territory  and  not  a  state.  How- 
ever, isections  16  and  36  of  each  township 
had  been  reserved  for  school  purposes  by 
the  provisions  of  section  1946,  Rev,  Stat,  of 
the  tr.  S.  Idaho  was  not  admitted  as  a  state 
until  about  14  years  after  the  first  irrigation 
of  said  land.  Under  the  Idaho  admission 
act,  sections  16  and  36  in  ^ach  township 
were  granted  to  the  state  as  school  lands. 
It  appears  from  the  evidence  that  about  100 
acres  of  said  land  claimed  by  Ake  and  I^pck- 
man  had  been  reclaimed  In  1876,  and  were  ir- 
rigated and  produced  a  crop  each  year  from 
that  date  until  Idaho  was  admitted  as  a 
state.  Ake  and  Lockman  continued  to  cuiti-  , 
vate  and  crop  said  land  from  the  time  Ida-  ' 
ho  became  a  state  until  the  8th  of  Novem- 
ber, 1901,  when  they  purchased  said  land 
from  the  state.  They  were  at  least  claiming  / 
the  right  to  the  possession  of  said  land  dur- 
ing all  of  that  time.  And  after  Idaho  be- 
came a  state  the  state  was  then  the  q^y 
party  that,  could  complain  of  their  holding, 
cropping,  and  cultivating  said  land.  The 
water  they  used  each  year  during  that  time 
for  the  irrigation  of  said  land  was  certain- 
ly not  used  by  any  other  persoq.  Under  all 
of  the  facts,  we  conclude  that  they  are  en- 
titled to  100  inches  of  water  for  the  irriga- 
tion of  said  land  with  a  priority  as  of  June 
1,  1876,  and  no  more,  as  the  evidence  shows 
they  had  Irrigated  only  about  ,100  acres  of 
the  land  up  to  the  time  this  action  Tyas  tried 
in  the  district  court.  Conceding  Uiat  suf- 
ficient water  bad  been  taken  out  on  ^id  laud 
In  1876  to  irrigate  the  entire  traqt,  they 
would  certainly  not  have  been  entitled  to 
wore  than  sufficient,  to  itcigate  the  anvant 
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of  ^and  they  had  rec)aliDed  in  the  32-  years 
jap  'to  the  d^te  of  the  trial,  which. was  in 
,iSOS;  and  32  years  was  certainly  more  than 
a  reasonable  time  for  the  purpose,  of  reclaim- 
.Ing  said  tract  of  land.  If  they  reclaimed 
only  100  acres  in  Si  years,  at  that  rate  per 
annum  it  would  require  a  half  century  to  re- 
claim the  whole  .tract;  iand  when  this  court 
laid  down,  the  rule,  in  Conant  v.  J^nes,  3 
Idaho,  606,  32  Pac.  250,  that  an  appropriator 
of  water  for  'irrigation  purposes,  after  con- 
ducting water  to  the  point  of  intended  use, 
had  a  reasonable  time  in  which  to  apply  it 
to  such  use  .it  did  not  Intend  to  hold  that  a 
half,  or  even. a  quarter,  of  a  century  was  a 
reasonable  time  for  that '  purpose. ;  .f  s  to 
what  is  a  reasonable  time  must  be  fleter- 
mlued  upon  the  facts  of  each  case, 

(6)  Some  question  is  rai'se(^.  as  to  the  wate|- 
right  Qf.C.  T.  Rohrer,  which  right  had  been 
decreed  to  the  Elmore  Aissoclatlon  with  a  pri- 
ority as  of  May  1,  1885,  for  230  inches.  The 
evidence  is  conflicting  in  regard  to  t^ls  right 
Rohrer  testifies  that  he, '  with  three  other 
parties,  constructed  a  ditch  In  April,  1885, 
and  that  said  ditch  wouk.  cover  about  230 
acres  of  his  land,  and.  that  he  first  turned 
water  on  said  land  through  said  ditch  In  the 
latter  part  of  April,  1885.  This  evidence 
sustains  said  finding  of  the  court. 

[11]  IJT  the  Elmore  Association  has  procur- 
ed the  rights. of  other  appropriators  on  said 
.stream  and  diverted  the  water  at  the  mouth 
of  the  canyon  and  turned  it  into  Its  reser- 
voir, it  must  let  SuflJcient  wat^r.pass  down 
the  stream  to  give  each  o^  tiie  api)ellants  at 
the  head  of  his  ditch  the  amount  of  water 
above  awarded  tb  them. .  ^' 

As  above  held,  fhe  appeliant  Bennett  Is 
entitled  to  hqve  delivered  to  him  at  the  head 
of  his  ditch  160  Inches  of  water  with  a  prior- 
ity as  of  April  8,  1885,  and  the  decree  of  the 
'trial  court  must  be  modified  to  that  extent- 
The  appellant  Dienst  is  entitled  to.  a  water 
right  of  160  inches  with,  a  priority  as  of 
March  31,  1885,  the  water  to  be  delivered 
.at  the  head  of  his  ditch,  and.  the  decree  m.ust 
be  modified  accordingly. 

As  to  the  other  rights  referred  to  in  this 
opinion,  the '  decree  must  be  .  modified  as 
above  indicated;  and  the  caqse  is  remanded, 
With  Instructions  to  the  trial  court  to'  amend 
Its ,  findings  and  decree  in  accordance  with 
the  ylews  herein  expressed.  Costs  are 
nwArded  to  the  appellants. 

.  STEWaRT,  C.  J.,  and  AILSHIB,  X,  con- 
cur,   '      .   . ,  / 

On  Petition  for  Rehearing. 

STTlXtVAN,'  J.  A  'petition  for  a  rehearing 
hb8  been  'fll6d  in  tltiis  case.  In  which  it  is  ear- 
nestly (toritended  that  Laura  Ake's  water 
right  of  18  Inches  should  be  dated  as  of 
March  15, 'ISSS,'  Instead  of  March  31,  1885, 
«.<!  held  t)y  this  court  In  the 'original  opinion. 


■  Upon  a  reexamination  of  ,^11.  the  evidence 
in  regard  to  hec  water  right,  we  have  con- 
cluded to  amend  or  modify  the  former  opin- 
ion in  regard  to  her  said  water  right  to  date 
from  March:  15,  1885,  Instead  of  March  31, 
1885,  as  originally  held-  The  record  con- 
tains some  evidence  that  the  water  was  first 
applied  to  her  land  about  tha  middle  of 
March,  1885.  The  original  .opinion  of  this 
court  in  this  case  will  therefore  be  modified 
as  above  indicated,  dating  Lavra  Ake's  right 
as  of  March  15,  1686.  In  this  view  of  the 
case.  It  will'  not  be  necessary  to  grant  a  re- 
hearing,-as  all  that  was  aske&for  by  the  re- 
hearing la  hereby  granted.- 

STEWART,  O.  J.,  and  AILSHIE,  X,  con- 
cur. 


,     BTATB  T.  LATMAN. 
(iSuprenie  Court  of  Idaho.     Aug.  21,  1912.) 

(Svllahiu  &«  ttte  Court.) 

1.  CaiMU<Al'  Law    (|    238*) — PaKUiriwABT 

EXAMINATION^StlTFICIKRCT     OF     BVIDBNCB. 

■  jB*ld,  that  the  committing  magistrate  did 
not  abu^e.his  discretion  in  reauiring  the  de- 
fendant to  appear  for  trial  in  the  <Ustrict 
■court. 

•  [Ed.  Note.4-Por  other  cases, '  see  Crimioal 
Uiw,  Cent.  Dte.  t  493:    Dec.  Dig.  f  23&*] 

2.  Cbiminial   Law    (§    238*)— PBKLiinwABT 

EKAMINAVI^N— 'BUITICIENCT  DF  EVIDENCB. 
It  is  -not  aece.ssary  for  ithe  committing 
jnagistrate  to  be  convinced  beyond  a  reason- 
able doubt  that  dnp'accased  of  crime  is  guilty 
thereof;  but  If  from  all  at  the  evidence  he 
liRS  reasonable  or  probable  cause  to  believe, 
and  does  believe,  that  the  accused  is  guilty 
it  is  his.  duty  to  hold  him  for  trial. 
'■  ['Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  §488;    Dec.  Dig.  |  238.*) 

3.  ,IHT0XICATIN»    IjQtJORS     (I     213*)— CBIMI- 
NaL  PBOSKCirriO^jfe— I«FOPM«TION. 

BrltL,  that  the  information  sufiSciently 
«hhr|:es  the  crime'  of  which  the  defendant  was 
Gonvtct«d. 

[Ed.  Note.— >B\>r  other  cases,  see  Intoxicating 
Linuors,  Cent   Dig.  {{  255-267;    Dec  Die  i 

4.  Criminai,  Law  (|  808%*>— TihaI/— Dixjb- 

BR.\T10N8  OF  JOBT— TaKIRG  LaF  BoOKS  TO 

Jury  Room, 
'  Where  counsel  for  defebdAht  suggests  to 
the  court  that  the  inry  .be  permitted  to  take 
to  the  jury  room  the  .Session  Laws  contain- 
ing the  sections  of  the  statute  under  which 
the  prosecution 'was  had,  and  the  court  grants 
'the  request  'and  declines  to  give,  in  addition 
thereto,  instructions  .covering  the  sections  of 
the.  statqta  referred  t«,  -hHd,  fiot  error. 
.  [Ed,  Note.— For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  f  1811;    Dec  Dig.  {  808V&.*] 

6.  Intoxicating   taquoBa    (J   236*)— Cbiiq- 

.     NAL     PBOSECUTION  — SUFFICIENCT     0*    EVIr 
DENCB. 

Held,  that  the  evidence  is  sufficient  to 
support  the  verdicts' 

[Ed.  Note. — For  other  oases,   see  latozicat- 
iug  Uquors,  Cent.  Dig.  H  30^-322;   Dec.  Dig. 
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Appeal  from  Dlatriot  Conrt,  Fremont  Ooon- 
ty;  James  O.  Qvinn,  Judge. 

Herman  Layman  was  conrlcted  of  main- 
taining a.  common  nuisance  In  keeping  to* 
■ale,  delivery,  or  distribution,  in  Tiolatiom  ot 
law,  intoxicating  liquors,  and  was  aentenoed 
to  pay  a  fine  of  $tSOO>,  and  appeals.    Aflirmed. 

Mlllsape  A  Moon,  of  St.  Anthony,  for  appel- 
lant. D.  C.  McDougftll,  Atty.  Oen.,  J.  H. 
Peterson  and  O.  M.  Van  Dayn,  Asst.  Attys. 
Oen.,  and  B.  H.  Miller,  of  Bt  Anthony,  for 
the  State. 

BVUjIVAS,  J.  9be  ^defendant  was  coi.- 
Tlcted  of  maintaining  a  common  nuisance, 
and  was  charged  by  the  Information  with 
willfully  and  unlawfully,  within  a  prohlbKlon' 
district,  maintaining^  a  place  where  intoxicat- 
ing liquors  were  sold,  furnished,  delivered, 
given  away,  or  otherwise  disposed  of,  in  vio- 
lation of  law, 'and  was  sentenced  ^  pky  a 
fine  of  $900,  and,  in  default  of  payment,  was 
ordered  to  be  confined  in  the  cotinty  jail  un- 
til said  fine  be  paid,  at  the  rate  of  92  per  day.' 
A  motion  for  a  new  trial  was  denied,  and  this 
appeal  is  frpm  the  judgment  and  order  de- 
nying a  new  trial. 

[1,  2]  Numerous  errors  are  assigned  and  a 
reversal  of  the  judgment  demanded.  On  the 
filing  of  the  information  in  the  district  courv, 
counsel  tor  ai^ellant  moved  to  set  aside  and 
quash  the  information,  on  the  groupd  that 
the  det)osltlons  taken  at  the  prelimliiaiy  ex- 
amination were  not  sufficient  to  justify  the 
committing  magistrate  in  binding  the  defend- 
ant over  to  the  district  court  We  thinlc  the 
testimony . introduced  in  the  preliminary  ex-; 
amlnatlon  was  sufficient  to  satisfy  tbe  coti- 
mlttlng  magistrate  that  a  crime  had  been 
committed,  and  that  there  was  reasonable- 
and  probable  cause  to  believe  tliatthe  de^ 
(«idant  committed  it,  and,  that  being  true,  it 
was  the  duty  of  the  magistrate  to  hold  the 
petitioner  for  trial,  and  it  was  not  an  abuse 
of  his  discretion  to  do  so. 

This  court  held,  In  Re  Squires,  is  Idaho, 
624,  92  Pac  754^  that  "by  TeasonaWe  or  prob- 
able cause'  is  meant  such  evidence  as  would 
lead  a  reasonable  person  to  belike  that  the 
accused  party  has  probably  or  likely  commit- 
ted the  oftense  charged,"  and  that  the  pltrase 
"reasonable  or  probable  cause."  as  used  in 
subdivision  7  of  section  8354,  Rev.  Stat.  1887, 
Is  not  equivalent  to  the  idirase  "beyond  a 
reasonable  doubt."    ■ 

The  statute  under  which  thl^  prosecution 
was  had  is  commonly  known  as  the  "Search 
and  S^sure  Act,"  passed  by  the  Eleventh 
Session  of  the  Legislature.  See  Sess.  Laws 
1911,  p.  31.  The  learned  counsel  for  the  de- 
fendant argues  that,  as  the  liquor  found  was 
In  a  private  resldencer  under  no  clrcuibBtance 
could  that  be  construed  to  be  sufficient  evi- 
dence to  make  a  prima-  facie  case  under  said 
statute,  and  that  a  prima  facie  case  must  be 
made  before  the  committing  magistrate  has 
any  authority  to  bind  the  defendant  over  to 


the  dtstrlot  court.    Ob  a  careful  examination 
of  the  evidwoe  produced  at  the  prettminary  . 
examination,  it  is  revealed  tl>at  there  was 
circumstantial  evidence,  aside  from  the  mere 
finding  of  liquor  at  the  residence  of  defend- 
ant, suffldent  to  Justify  the  committing  mag-  ■ 
istrate  in  binding  the  defendant  over  to  the  - 
district  conrt    Ob»  hundred'  and  twenty-five . 
half  pint  bottles  of  IlqnoE  were  found  at  ttte 
residence  of  the  defendant,  and  the  finding  of 
this  quantity  of  liquor  in  half  pint  bottles  is 
a.  ctrcnmstance  which  goes  to  show  that  the 
defendant  was  engaged  in  disposing  of  audi 
liquor.    Would  a  private  party,  keeping  llq- 
uoir .  in  his  residence  for  his  own  use,  be  apt 
to  purciiase  125  half  pint  bottles  when  1,  i, 
or  3  wou]d  have  been  sufficient  for  him?   Tlte 
fact  that  the  whisky  was  kept  in  half  pint 
bottles,  a  quantity  commonly  sol4  end  easily 
handled,  ia  a,  oircumstance  itself  that  the 
magistrate  might  take  into  consideration  in. 
determining  whether  or  not  the  defendant, 
was  engaged  In  the  practlice  of  selling  llquof . 
A  wide  discretion  must  be  given  to  a  commit-'  - 
ting  magistrate  In  binding  over ;  and,  in  or- 
der to  vacate  and  nullify  hia  action  In  this., 
regard,  it  must  be  shown  that-sucb  action-. 
was  a  plain  case  of  abuse  of  discretion.  i 

-  Ck>uu8el  ton  ■  appellant  cites,  the  cases  9t 
State  y.  White,  .71  Kan.  356,  80  Pac.  588.  C' 
Ann.  Gas.  132,  and  Rice  v.  Stnte,  6  Okl.  Cc< . 
68, 113  Pac.  203,  which  werein  effect  that  the  • 
mere, possession  of  whisky,  wlthciut:  proof  of 
the  purpone  for  whkh  itJs  held,  is  not  snffi»^. 
clent  to  austain  a  conviction, of  one  charged' 
with. having  whisky  in  his  pottcasion  for  nik> 
lawful  purposes.    Those  .cases  lay  down  the  - 
rule  applicable-  to  the  trial  of  a  defendant 
charged  with  th«  offense  (rf.iUiettly  selling^: 
liquor.  Where  the)  defendant  must  be -proven; 
guilty-  beyond  a  reasonable  doubt,:  Init  taavn 
no  reference  whatever  to  tUe'prooeedit]KS«t.'a 
preliminary  tieaEing,  wbere-tbe  act  -complain- 
ed of  aeed.not-be  proven  hcyonA  a.ceasitnable  t 
doubt    The  -  court  did;  net:  err  in  overrulinc; ' 
saldmotlon.  .  , 

[S]  It  is  next  contended  tbat  the  boutti- 
erred  iui  ovemling  defendant's  demanrev  to 
the  information.  -It  is  contended  that  the  in-. 
f<»matlan  is  defective  in  not  alleging  any  of- 
fense, or  in  not  stating  facta  -sufficient  to  cen-r- 
stltute  a  probable  offense. .  There  Is  no  merit  - 
in  this  contention,  as  the  in/ormation  is  am- . 
ply  sufficient  to  charge  tlie  defendant  with 
the  offense  of  which  he  was  convicted,  and  it  - 
is  oouched  in  language  so  plain  as  to  leave-. 
no  doubt  as  to  the  crime  charged.    Xfae  charg- 
ing  part  of  the  complaint  is  as  follows: 
"l^t  the  said   Herman   Layman    •    *    • 
did  then  and  there,  willfully,  and  unlawfully,  ■ 
within  a  prohibition  district,  occupy,  main- 
tain, and  control  a  certain  idace  where  intoxr  - 
icatlng  llquozs  were  sold,  delivered,  furnish-* 
ed,  given  away,  or  otherwise  disposed  of.  In 
violation  of  law,  and  where  pereons  were  per- 
mitted to  resort  for  the  purpose  of  drinking . 
intoxicating  liquors  as  a  beverage,  and  where 
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Intoxicating  liquors  were  kept  for  sale,  deliv- 
ery, or  distribution  and  disposal.  In  violation 
of  law,"  etc.    • 

[4]  It  Is  contended  that  the  court  erred  In 
permitting  tlie  Jtii?  in  this  case  to  take  with 
them  to  the  Jury  room  a  copy  of  the  Session 
Laws  containing  the  statute  under  which  the 
prosecution  was  bad.  On  an  examination  of 
the  record,  It  reveals'  the  fact  that  it  was  de- 
fendant's own  counsel  who  made  the  sugges- 
tion that' 'the  Jury  take  the  Session  Laws  to 
ttie  Jnry  room  for  the  purpose  of  reading 
said  sections,  and  counsel  wlli  not  l>e  permit- 
ted to  take  advantage  of  an  error  made  by 
the  court  on  his  own  request.  It  was  error 
for  the  court  to  permit  the  Jury  to  take  said 
Session  Laws  to  the  Jury  room;  but  it  wad 
not  reversible  error,  as  it  was  done  at  the  re- 
quest of  counsel  for  the  defendant. 

It  is  also  contended  that  it  was  error  for 
the  court  to  refuse  to  give  certain  instruc- 
tions offered  by  the  defendant.  However,  as 
said  instructions  were  substantially  a  copy  of 
the  sections  6f  the  statute  above  referred  to, 
the  Jury  was  given  the  benefit  of  said  in- 
structions by  permitting  them  to  take  the 
Session  Laws '  containing  them  to  the  Jury 
room. 

t'B]  It  is  next  contended  that  the  evidence 
is  not  sufficient  to  sustain  the  verdict.-  The 
evidence  shows  that  the  deputy  sheriff  search- 
ed'ttie  premises  of  the  defendant  on  the  date 
alleged  in  the  <  Information,  and  found  an 
empty  barrel  and  125  bottles  of  whisky  on 
the  premises. ''  The  bottles  of  whisky  were 
fennd  in  a  wardrobe  In  a  bedroom  in  the  resi- 
dence. The  bottles  were  lying  on  a  shelf,  and 
were  in  pasteboard  boxes,  extept  about  25  or 
30,  wtiich  weiel  not' inclosed  1b  boxes.  On  the 
icemlaes  Were  found  10  or  15  empty  barrels 
similar  to  the  one  introduced  In  evidence. 

One  witness  teBttfled  that  he  had  seen  peo- 
ple going  to  the  defendant's  house  at  various 
times  in  .the  day  and  night;  that,  perbapd; 
tbree  would  go  to  the  boose,  and  one  would 
leave  the  other  two  and  go  into  tlie  house, 
and  the  other  two  would  go  np  the  street, 
where  ^le  third  party  would  join  them  later. 
He  also  testified  that  he  had  seen  individuals 
go  there  at  early  hours  in  the  morning  and 
late  at  night ;  that  Individuals  with  carriages 
and  conveyances  of  different  kinds  would 
drive  up  there,  and  one  of  them  would  leave 
the  other  in  the  carriage  and  go  to  the  house 
of  defendant,  and  when  be  returned  he  would 
hare  a  box  with  him,  perhaps  a  foot  and  a 
half  square. 

Another  witness  testified  that  he  had  fre- 
quently seen  persons  go  to  the  defendant's 
residence;  that  he  saw  one  party  drive  up  to 
within  two  rods  of  the  entrance  of  the  house, 
saw  defendant' come  from  his  residence,  go 
np  to  the  baggy,  tatoe  out  of  his  pocket  a 
small  parcel  and  throw  it  into  the  bvggy,  and 
the  occupant  thereof  put  bis  band '  in  his 
pocket  and  hand  something  to  defendant,  and 


defendant  put  his  hand  In  his  pocket  aiid 
walk  back  to  the  house;  that  the  parcels 
thus  transferred  were  from  five  to  seven 
inches  In  length  and  from  four  to'  five  in 
width,  and  were  wrapped  in  paper. 

Others  testified  that  they  saw  parties  drive 
up  to  defendant's  bouse  and  stop  by  a  tele- 
phone pple;  that  defendant  came  from  his 
residence  and  banded  tbem  a  package,  then 
returned  to  the  bouse  and  got  another  pack- 
age and  delivered  it  in  the  same  way.  An- 
other witness  testified  that  he  is  a  drayman, 
and  delivered  the  defendant,  at  his  residence, 
shipments  composed  ft!  barrels,  markad 
"Beer."    ., 

The  defendant  failed  oimI  refused  to  intro- 
duce any  evidence  on  his  own  behalf.  We 
think  the  evidence  suflicient  to  support  the 
verdict 

O^hjer  enrors  are  assigned,  which  we  have 
considered,  but  shall  not  refer  In  detail  to 
them  here. 

We  find  no, reversible  error  In  the  record, 
and  the  Judgment  must  be  aflirmed;  and  It  Is 
so  ordered. 

STEWART,  C.  J.,  concurs.  AILSHIK,  J, 
cojicurs  ip  tlie  condusioo. 


SCHWARTZ  V.  CAUFORNIA  GAS  &,ELBC-  . 
TJIIC  CORPORATION  et  oL 
,    :  ,    (Sac.  1,827.). 

(Supreme  Court  of  California.     Aug.  S,  1»12. 
Beheariog  Denied  Aug.  31,  1912.) 

1.  Neousxitck  (I  140*)— 1n«jbt  to  HobSB— 

iMStTBITOTIONS— PaOXIMATB    GaUSB. 

In  an  .actioa  for  injuries  to  a  horse,  caus- 
ed by  its  stepping  on  a  broken  insulator  which, 
it  was  claimed,  defendant's  employes  dropped 
while  wsrUag  Ml  one  of  its  poles,  where  the 
undigpated  evidence  showed  tl^t  the  insulator, 
at  (he  time  of  the  accident,  was  60  feet  in 
one  direction  and  72  feet  in  the  other  direction 
from  any  pole  of  -  defendant's,  an  Instmction 
that  defendant  was  not  liable,  anleaa  its  em- 
ployes netolieently  placed  the  insulator  on  the 
premises  and  at  the  point  where  the  horse  was 
Injared.'was  improperly  denied,  and  a  modifica- 
tion thereof,  only  requiring  a  finding  that  it 
was  ae^igantly  placed  at  some  point  where 
injury  might  result,  was  improper,  since  the 
evidence  justified  an  inference  that  the  insula- 
tor had  been  moved  between  the  time  it  was 
dropped  and  the  time  of  the  accident 

{Ed.  Note.— For  other  cases,  see  Negligence, 
Cent.  Dig.  {{  371,  377;    Dec.  Dig.  {  140.*] 

2.  Negligence   (|  62*)— Injxjbt  to  Hoksb— 
Pboxiuate  Cause— Intebvenino  Cause. 

It  an  employ*  of  defendant  negligently 
dropped  on  plaintiff's  preinises  a  glass  insula- 
tor, but  it  was  afterwards  picked  up  by  some 
one  else  and  moved  to  the  place  where  plain- 
tiff's horse  was  injured  by  stepping  on  it,  the 
negligence  of  the  employe  was  not  a  prox- 
imate or  concurring  cause  of  the  injury. 

{E}d.  Note.— For  other  cases,  see  Negligence, 
Cent  Dig.  H  76-79;   Dec  Dig.  i  62.»] 

3.  Nbougence  (I  62*)— Pboximaie  Cadbb— 

Intebvenino  Cause. 

A  negliKont  act,  which  would  not  have  re- 
salted    in   injury   except   for   the   intervention 
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•f  an  independent  <!»nM,  doea  not  civ«  rise  to 
a  canse  of  action. 

[Ed,  Note.— For  otlier  cases,  see  NeeUgence, 
Cent  Dif.  H  76-79;    Dec.  Dig.  i  e2.«]. 
4.  TWAL    (I    181*)  —  iNBXBXJCnOHS— Chaboes 

ON  Facts. 

In  an  action  for  injnriea  to  a  hofte,  eaaa- 
ed  by  its  stepping  on  a  brolcen  insnlator, ;  a 
reqneated  inBtruction  that  defendant  was  not 
liable,  nnless  its  employes  negligently  piaced 
th6  insulator  at  tbe  place  "where  the  evi- 
dence shows  said  horse  was  in  fact  injured,', 
was  not  improper  as  a  charge  on  the  facts, 
since  it  did  not  assume  any  fact  as,  proTen, 
but  stated  what  must  be  shown  to  justify  a 
Terdfct  for  plaintilT. 

'  [Ed.  Note.— Fbt  otheir  cases,  see  Trial,  Cent 
Dig.  IS  420-431.  435;    Dec.  Dig.  J  1»1.»]  . 

'  In  Bank.  Appeal  from  Snpeilor  Oourtj 
Tolo  Countlr;  N.  A.  Hawkins,  Jndge.  ' 

Action  by  Eliza  J.  Schwarta  against  the 
California  Gas  ft  Electric  Corporation  an< 
otters.  From  a  Judgment  for  plaintiff  ana 
an  order  denying  a  new  trial,  defendants 
appeal.    Reversed. 

.  Wm.  B.  Bosley  and  Jobn  P.  Coghlan  (Cbas. 
W.  Tliomas,  of  counsel),  for  appellants.  Ar- 
tliar  C.  Huston  and  Harry  U  Huston,  for 
respondent 

■  PER  CURIAM.  This  action  was  brought 
to  recover  damages  for  Injuries  to  a  horse, 
known  as  "Joe  Terry,"  belonging  to  plaintiff, 
caused.  It  Is  alleged,  by  the  horse  atepplnlg 
upon  or  against  an  insulator  dropped  by 
an  employs  of  defendants  upon  a  tract  of 
land  in  lolo  coupty,  known  as  tiie  "Van  !Bee 
Place,"  occupied,  by  plalntitt  at  tiie  time  of 
auch  Injuries.  The  jury  gave  a  yerhlct  In 
favor  of  plaintiff  for  the  sum  of  ?6,475.00, 
for  whicl^  amount  judgment  was  entered. 
An  appeal  was  taken  by  defendants  from 
the  judgment,  and  from  an  order  denying 
their  motion  for  a  new  trial.  Two  decisions 
have  been  renderied  on  these  appeals  by  the 
District  Court  of  Appeal  for  the  Third  dis- 
trict, the  judgment  and  order  being  reversed 
by  "the  first  decision  on  account  of  error  of 
th^  trial  court  In  refusing  an  instruction 
as  requested  by  defendants,  and  giving  the 
same  In  a  modified  form;  and,  a  rehearing 
having  been  granted  by  said  court,  the  judg- 
ment and  order  were  affirmed  by  the  second 
decision.'  An  application  for  a  hearing  In 
this  court  was  then  granted. 

We  are  of  tbe  opinion  that  tbe  first  de- 
cision of  the  District  Court  of  Appeal  was 
correct  It  Is  essential  to  a  proper  under- 
standing of  the  question  presented  in  the 
matter  of  said  instrtictlbn  that  a  statement 
be  made  as  to  some  of  the  facts. 

The  defendants  maintained '  and  oi)erated 
an  electric  transmission  line,  consisting  of 
poles,  crossarms,  wires,  and  Insulators  along 
certain  highways  in  Yolo  county,  and  the 
line  passed  the  Van  Zee  place  just  outside 
the  city  of  Woodland.  In  the  summer  and 
early  autumn  of  the  year  1906,  the  line  was 
reconstructed  by  defendants,  new  insulators 


put  In  an<mAny  poles,  and  every  alternate 
pole  removed,  making  the  distance  between 
polos  264  feet.  Instead  of  132  feet,  which 
was  the  distance  prior  to  the  reconstruction. 
At  the  time  of  this  work,  the  Van  Zee  place 
was  occopled-  by  one  L.  E.  Hutching^.  A 
portion  of  this  place  consisted  of  an  Inclosed 
parcel  of  land  fronting  on  the  road,  ,on  which 
was  a  house,  and  another  adjoining  Inclosed 
parcel^  on  which  was  a  bam.  The  land  in- 
closed with  thjB  bam  was  known  as  the  bam-, 
yard  or  corral.  The  land  Inclosed  with  the 
bouse  was  bmpwn  aa  the  houseyard  and  old 
vineyard.  Tbe  vineyard  portion  fronted  on 
the  road,  and  contained  some  10  or  12  rows 
of  vln^,  varying,  according  to  tbe  testimo- 
ny of  Mr.  Schwartz,  the  husband  of  plain- 
tiff, from  two  Inches  to  t^ree  feet  in  height 
The  Inclosed  portion  containing  the  vine- 
yard was  not  used  by  Mr.  Hutchlngs  for 
stock.  Some  time  in  November,  1906,  plalnr 
tiff  leased  from  Mr.  Hutchlngs  the  two  par- 
cels of.  land  we  have  referred  to,  and  went . 
into  occupancy  thereof.  .On  April  10,  1907, 
plaintiff's  husband  turned  the  horse  into 
this  old  vineyard  portion  while, his  stall  wan 
being  cleaned.  A  few  minutes  later,  the 
stall  having  been  cleaned,  he  went  after  the- 
horse  to  take  him  back.  He  testified:  "Afi 
I  started  to  halter  him,  he  bit  at  me,  and 
I  stepped  back.  I  stepped  back  and  correct- 
ed him  for  attempting  to  bite  me.  I  held 
the  halter  far  him  to  put  his  nose  In,  and 
the  horse.  In  stepping  back  to  put  his  nose 
In  the  halter,.  iQored  back  and  carae  in  con- 
tact with  samething,  which  I  found  after- 
wards was  a  broken  Insulator.'!  The  Insu- 
lator was  similar  to  those  in  ipse  on  defend- . 
ants'  line,  at  die  time  the  reconstruction 
work  was  done,  some  of  which  were  then 
removed.  They .  had  an .  11-lnch  porcelain 
top,  shaped  something  like  a  saucer,  and. a 
glass  center,  about  9  inches  long,  and  weigh- 
ed about  12  pounds.  Mr.  Schwartz  said 
that  the  saucer  part  f)t  this  insulator  was 
whole,  and  laid  next  to  the  ground.  The 
result  of  the  contact  of  the  horse  with  this 
insulator,  the  glass  part  of  which  was  bro- 
ken, was,  according  to  Mr.  Schwartz,  that 
the  horse  was  severely  cut  on  the  right 
hind  foot  between  the  hoof  and  the  fetlock. 
The  horse  was  a  stallion  and  valuable  only 
for  breeding  purposes,  and  there  was  tes- 
timony sufficient  to  sustain  a  conclusion  that 
he  was  thereby  rendered  useless  for  such 
purposes.  There  was  testimony,  given  by 
one  William  Weight,  who  was  over  80  years 
of  age,  and  who  was  employed  by  Hutchlngs 
on  the  Van  Zee  place  at  the  time  of  such 
reconstruction  work  In  the  summer  and  an- 
tumn  of  1906,  to  the  effect  that  he  saw  one 
of  the  men  engaged  in  such  work  drop  an 
insulator  from  the  crossarm  of  one  of  the 
poles  Into  this  vineyard,  and  that  the  In- 
sulator fell  Into  the  vineyard  at  the  north- 
west comer,  some  seven  or  eight  feet  from 
the  fence.    This  testimony  was  given  some 
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two  years  after  tbe  accident  to  the  borie. 
He  said  that  he  saw  tbe  Insnlator  in  the 
Tfaieyard  many  times  thereafter,  "passed  it 
nearly  every  day,"  btt  did  not  pick  It  np, 
because  it  did  no  harm  there,  and  that  they 
were  not  nsing  the  vineyard  for  stock.  It 
was  clearly  established  that  the  horse  was 
Injnred  In  the  northwest  comer  of  the  vine- 
yard, and  Mr.  Schwartz  said  that  the  in- 
snliator  was  at  a  point  two  or  three  feet 
from  the  north  fence  and  between  six  and 
ten  feet  from  the  west  fence,  which  was  the 
road  fence.  Evidence  introduced  by  the  de- 
fendants was  very  clear  to  the  effect  that 
at  the  time  this  work  was  ddnte  'by  the  de- 
fendants the  nearest  pole  to  the  northwest 
comer  of  the  vineyard  on  one  side  was  00 
feet  and  on  the  other  side  72  feet  Mr. 
Hatchings,  then  and  for  many  years  prior 
occupant  of  the  place,  testified  in  effect  that 
tJiere  had  been  no  change  In  the  poles,  ex- 
cept that  every  other  pole  was  taken  out; 
and  his  'testimony  and  that  of  Mr.  Ashley, 
tai^en  together,  is  clearly  to  the  effect  al- 
rfeady  stated.  This  evidence  was  in  no  way 
contradicted,  except  in  so  far  as  it  was  In- 
ferentially  contradicted  by  the  evidence  of 
Mr.  Weight,  to  Which  we  have  already  re- 
ferred. 

'  In  the  light  of  these  facts,  which  we  have, 
stated  as  strongly  in  favor  of  plaintiff  as 
the  record  warranto,  the  Wstrtct  Court  of 
Appeal  in  its  first  opinion  declared  in  part 
as  follows: 

"Many  points  are  made  fof  a  reversal  of 
the  Judgment  '  Most  of  them  are  without 
merit,  some  of  them  probably  involve  error 
without  prejudice;  but  one  necessitates,  as 
we  view  It,  a  new  trial  of  the  action. 

[1]  "Defendants  requested  the  court  to  In- 
stract  the  Jury  as  follows:  'You  cannot  find 
for  the  plaintiff'  in  this  case,  unless  you  be- 
lieve from  the  evidence:  (1)  That  plaintiff's 
horse  was  injure^  by  an  Insulator,  the  prop- 
erty, of  defendants.  (2)  That  the  emp'loyfis, 
of  defeudants  negUgenfly  placed  said  Insu- 
lator on  the  premises  where,  it  Is  claimed, 
said  horse  was  injured,,  and  at  the  point 
where  the  evidence  shotcs  said ,  horse  teas 
in  fact  injured.'  As  given  by  the  court,  the 
second  subdivision  was  modified  to  read  as 
follows:  ,  'That  the  employes  of  defendants 
negligently  placed  or  permitted  said  Insu- 
lator to  remain  on  the  premises  where.  It  is 
claimed,  said  horse  .was  Injured,  and  at  a 
point  tchere  the  evidence  shows  some  injury 
might  result.' 

"In  tbe  language  of  appellants:  'As  pro- 
posed, this  instruction  limited  responsibility 
to  the  placing  of  the  insulator  at  the  point 
where  the  horse  was  injured.  The  modUlca- 
tion  made  the  defendants  liable  if  they  plac- 
ed it  anywhere  on  the  premises.' 

[2]  "The  proposed  instruction  was  based 
upon  the  theory  that  an  intervening.  Inde- 
pendent agency  may  have  b^n  tbe  proximate 
cause  of  the  injury.  It  seems  plain  that  If 
ai^ellants'  car^essly  dropped  the  inanlator 


imten  tlie  premises  and  did  not  remove  It 
they  would  be  guilty  of  negligence;  but  after 
it  was  dropped,  if  somebody  else  picked  it 
np  and  moved  It  to  this  spot  where  the  dam- 
age was  done,  it  was  the  negligence  of  the 
latter  that  proximate  caused  the  injury. 

[>]  "It  would  not  be  a  case  of  correlative 
and  concurring  causes,  but  of  proximate  and 
remote  agencies  independent  of  each  other. 
The  rule  Is  well  settled  tJiat  'an  injury  is 
not  aii:tl<ttahle  which  would  not  have  result- 
ed from  the  act  of  negligence,  except  for 
the  interposition  of  an  independmt  cause.' 
Chicago,  etc.,  9y-  Co.  ▼.  Elliott,  ^5  Fed.  M9 
[6  C.  C.  A.  347,  20  L.  B.  A.  682J ;  Oole  T.  Qer- 
nian  Savings  &  Loan  Society,  124  Fed.  115 
[59  C.  C.  A.  503,  63  li.  B.  A.  416];  Wwtera 
Union  Telegraph  Co.  v.  Schrlver,  141  Fed. 
550  [72  C.  G  A.  596,  4  I.,  B.  A.  (N.  S.)  678]. 

"In  the  Cole  Case,  supra,  It  appears  that 
the  plaintiff,  pntered  and  passed  along  a 
hall  in  the  building  of  the  defendant  to  take 
the  elevator,  the  well  .or  shaft  of  which 
opened  Into  the  hall.  A  boy,  who  was  a 
stranger  to  he^  and  to  the  defendant,  har- 
ried past  her  Ih  the  h&ll,  pue/hed  the  sliding 
door  of  the  well  of  the  elevator,  which  was 
open  from  one  to  ten  inches,  back  as  far  as 
It  would  go  and  stepped  back.  The  plaintiff 
supposed  the'  boy  was  the  operator  of  the 
elevator,  and  stepped  in.  The  elevator  was 
at  an  upper  floor,  In  charge  of  its  regular 
operator,  and  plalntllF  f611  to  the  bottom  of 
the  well  and  was  injured,  "the  hall  was  so 
dark  that  it  ^as  difficult,  but  not  impossible, 
to  see  the  elevator  when  it  was  at  the  low- 
er floor;  and  when  it  was  not  there  nothing 
but  darkness  was  viislble.  in  the  well.  It 
was  held  that  the  negligent  acts  and  omis- 
sions of  the  defendant,  were  not,  and  those 
of  the  strange  boy  were,  the  proximate 
cause  of  the  injury.  "The  latter  constituted 
an  independent  intervening  cause  which  In- 
terrupted the  natural  sequence  of  events  be- 
tween the  negligence  of  the  defendant  and 
the  injury  of  the  plaintiff,  insulated  the  de- 
fendant's negligence  from  the  plaintiff's  hurt, 
broke  the  causal  connection  between  them, 
and  produced  the  Injury.'  The  negligence 
of  the  defendant  in  that  case,  as  stated  by 
the  court  consisted  of  permitting  such  a  de- 
gree of  darkness  in  the  hall,  of  allowing 
boys  to  ride  upon  and  sometimes  operate 
the  elevator,  of  neglecting  to  provide  a  lock 
for  the  door,  wliicb  'r^vould  prevent  any  one 
from  unlocking  it  from  the  outside,  and  of 
permitting  the  door  to  stand  open  from  one 
to  ten  inches.  t)efendant  there  was  indeed 
guilty  of  gross  negligence;  but  it  was  held 
not  to  be  the  proximate  cause  of  the  injury. 

"in  Berry  v.  S.  F.  &  N.  P.  B.  B.  Co.,  50 
Cal.  435,  it  was  held  that  the  injury  done  to, 
plalntifTs  wheat  by  the  hogs  of  third  persons 
was  not  the  direct  damage  resulting  from 
tbe  trespass  of  defendant  in  destroying  a 
portion  of  plaintiff's  fences,  by  reason  of 
which  the  hogs  obtained  access  to  said  prem- 
ises. 
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*  "In  •tattin  t."  DeHAli;  133  CA  ^ai4  MOB 
Pac.  879],  ttaa  action  -was  brought  t»  reco^r 
damagee  lor  Injuries  sostalned  by.  tbS'tiiAln- 
tlff,  ail  Ihfanfr  SBven'  years  of  age,  fidia  ftill- 
■Uig' into  a  cen»T' of- defendants,' eituBbsditon 
«  vacant  lot  In  the  city  oM>08'Aiigel«si'1%e 
^ef^ndauta  were  the  ownei^  oif  ttie  lot,  wUleb 
•was  tocated  to  a  popvlodsr  and  tht€bly■'«e^ 
Hed  quarter  of  the  '6ity.  tTponr  tbfl  lot  had 
'atood  a  hoase,  which  had  befen  retxtoved. 
leaving  apon  the  premises  a  «ellBr  partially 
tilled  With  debris.  The  ipfreibisai  w«re  left 
In  an  open  and  unguarded  conditlclfi.  '  The 
Tdalntlir  lived  in'  the  nelg&borhobd  of  the) 
lot  and,  upon  the  day  of  the  afcddeMt,  wis 
'engaged  with  '  other^  iblldr«i  111  '  pli^rlng 
around  the  ceHar,  and  while  «o  Engaged  was 
by  her  younger  brother  t»««hed  lirt*  the'  <!«J- 
lar,  sustaining  the  Injuries  complainied'iol 
"It  was  held  by  the  <!ourt  that  his  act  was 
the  ^t'oxlaate  cau6e  of  the  Injury,  and' that 
Ht  was  not  In  her  play  and  as  pairt  of  her 
l)lay  and  In  Ignorancie  of  the  dariger  bf  her 
•play,'  but  she  was  Injured  by  the  violeace 
"bf  her  little  brother  in  a  matter  tipatt;''  The 
Yoi-egoing  are  a  few  of' many  casies  lllnstrat-i 
Ing  the  operation  of  an  •  Independent,  proxl- 
'mate  caiise  pro'duclng  injury,  and  ib^ey  seem 
In  be  In  harmony  wltlb  the'  principle  'etai- 
%6dled  In  said  proposed  instruction  here. 

"Of  course,  if  there  were  no' evideiicfe  In 
the  record  tending  to  suppbrt  'said  theory, 
the  court's  action  wonld  be  adjudged  entire-; 
ly  without  prejudice.''  'While' there  was  no 
direct  evidence  that  lany  third  ijarty  moved 
said  Insulator,  circumstances  do  appear  frdm 
which  a  rational  Inference  might  "hi  dVawn 
to  that  effect;  and  therefore  it  was  a ;prop-, 
er  question  to  submit  to, the  jurir.  'The.on.lj' 
witness  who  testifled  that  he  saw'tlje;  In- 
sulator fall  from. the  pole  was  one  'VVllflam 
Weight,  an  old  man  past  80,  Who  admitted 
his  eyesight  was  bad. ,  He.  testifled  that  he 
.^•as  empl6jjr-ed  on  the',''V'ah  Zee'  place  duf  Ing 
the.  sumnjer  and  forepart  of  the  fail  ot.l906, 
when,  It  was;  occijpled'  l)f  '.Lee.  iTutchlugs- 
'During  that  time  men  worke^  oii  the '  elec- 
tric pole  line. .  They  .yer^  changing  Insulators 
and  putting  up  wires,  aud  one.  of  the.  mc» 
dropiped  ^n. Insulator  Into  th^.northw^t, cor- 
ner 9f..the^lueyard.  tl^ie  iuan'  was  on  a 
crossbar  .'whep  he  ;ct'r«ppad  the,  InBulatoc-, 
which  wa|S  as  large  a^a  cuspidor.'  .Other 
jevldence  shows  cleaxly  that  the  nearest  pole 
to  the  northisFest  corner  of  the  vineyard  ^a« 
60  feet,  an(i,,in  another  direction  there  had 
teen  pne  72  feet  from  tiie  <orner.  The  in- 
sulator weighed  12  pounds^  and  the  poles 
>vere  30  feet  high.  It  was,  therefore  quite 
a  probable  Inference  that  within  the  eight 
or  nine  months  Intervening  before  the  ac- 
cident some  other  party  moved  the  insulator, 
as  it  could  not  have  'dropped',  to  a  ponton 
the  ground,  sixty  or  seventy  feet  from  the 
foot  of  th«^'pole.  . 
.    [4]  "To   this    complaint   by   appellants   of 


Hie  attioit-  df  the  bonrt  'In^  r«f  usfang  said  to- 
structlon,  the  only  ansvj^r  made  by  respond- 
etit  li'&s  fonoTi:8:  "•The  modification  of  I4- 
^truc'tlon  l8  Vas  propef,  because  the 'Instruc- 
tion, fis  proposed  ^as  .erroneous,  .In  that  it> 
was  an- Instruction  as  to  the  facts.  The  lAn- 
]iruage  of  subdivision  2  of  the  instroctlon.  was 
a  straight  statement  ,that  the  evidence  shows 
that  the  horse  was  not  Injured.'  •  In  tbib' 
respondent  is  'clearly  In  error.  The  instruo 
tlon  Is  altogether  hj'pothetlcal  r  It  does  not 
assume  any  fact  as  proven, 'but  states  wh^t 
must  .be  diown.  to  Justify  j>  verdict  for  plain- 
tiff. The  p<rint  seems  to.  ha  ai  Vital  one  It 
the  case,  and  It  Is  believed  that  the  defend* 
ants  ,w*re  entitled  to  the  Instruction,  and  for 
this  reason  'the  Judgment  and  order  are  re- 
versed." 

IJtamed  cdnnsel  for  plaintiff  ably  and  ear- 
.  neatly  assailed  this  opinion  and  the  conse- 
quent judgment,  of  reversal' Jn  their  ;petltlan 
for  a  rehearing  tn  the  District'  Court  pC.Av 
peal.,  and  In  their  brief  filed  subsequently 
in  this  court;  but  we  believe  that  It'  cor- 
rectly disposes  of  this  appeal.  Some  of  tlie 
points  80  made  by  counsel,  are  suffldently 
disposed  of  by  such  opinion;  We  are  of  the 
opinion  that  the  requested  Instructton  wis 
not  an  Instruction  as  to'  the'  facts,  and  that 
It  correctly  stated  the  law  applicable  In 
view  of  the  t^siimony.  We  ^rei' satisfied  that 
ifone'of  the  I&Btrttctlons  -  given  the  Jury  sub- 
stantially covered  the  snbjeot-matter  of  ttie 
requested  instruction.  In  so  far  as  the  same 
referred  t6  tire  question  ot  hn  inttervesilng, 
iDdepeHdent  agency.  We  A6  not  consider 
'Merrill  v.  Txm  Angeled,  etc.,  Co.,  1B8  Cal.  4»9, 
111  Pac.-584,  139  Am.  St.  Rep.  434,  in  any 
Xi#  opposed  to  our  conclusion  he¥Mn. 

The  Judgment'  and  order  denying  a  hew 
trliB  are  reversed.  ' 

■•  ■■    ■      ■      ■■      •■■'   ••       t 

SLOSS.  J.,  'darting  hiniseif  'disqualified, 
dbe^  not.pivtlclpate  h,erela.  .'  •  ■         ' 


, ,    HALI,  ,v..  CLARK,   '.(L.  A.  2,$00.)  „     , 
(Suprsme:  Court  of  ^OalifoimiB.  -.  Au^.  3,  1912<) 

1.  AppeaI/  AWfl   BHttoB   (8    1002*)— REViEW-i- 
riNoiRas— Oeiroi:.u8iVEttBss.' 

A  finding  on'  OQnflictJng  evitjepoe.  is  con- 
clusive on  appeal.    .... 

fEd.  ,No.te.— For  other'  cages,  see  Appeal  anS 
Error,  Ceflt.  Big.  {§  3935-3987;  Dec.  Dig.  | 
1002.»]  • 

2.  Mastkb  and  Sbbvant  ti  228*)  —  Nxou- 

'  ibBNCB— DlHBCTTIDMS  TO   BHFI.OVB. 

An.eiaploy^  is  not  warranted  in  obeying  a 
direction  inyolviog  danger  to  bim,  unless  he 
acts  under  duress  or  coercion,  if  the  danger  is 
so  obvious  and  serioua  that  no  ordinary  pru- 
dent person  of  aiiDilar  age' and. experience  trouli 
obey  the  order:  and  this  rule  is  unchanged  by 
CSt.  Code,,  I  mo,  as  ^mended  in  1907  (Laws 
1907,  p.  119),  which  provides  that  Icnowledge 
by  an  employe  injured  by  the  defective  or  un- 
safe character  of '  machinery ,  etc,  shall  not  bar 
recovery   for  injury  .caused    thereby,  unless  it 


•For  other  cues  na  samo  topic  and  Motion  NUMBER  lif  Dec  Dls-  *  Am.  Die.  Kar-Ne.  SerlM  *  Rap'r  ladexw 
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appear*  tfeat  k«  ftiHr  imdentood  the'  dangen 
inddent  to  the  nae  of  the  ume. 

[Ed.  Note.— For  other  cues,  see  Master  and 
eervant.  Cent  Di(.  if  670,  671;  Dec  Dig.  | 
228.*) 

8.  MAsrra  awd  Skbvakt  (|  289*)— CoHxaiBtf- 
TORT  Nbomoencc— Natubk  or  ^UKsnoN. 
Ordi«arily   it  is  a  jury  question  whether 

an  injured  employ^  was  guilty  of  contributory 

ncKligence  in  obeying  an  order  which  involved 

danger  to  him;   but  the  facts  of  the  particnlar 
•case  may  make'  it  a  question  of  law. 

[Ed.  Note.— For  other  cases,  see  Master  and 

gen-^nt.  Cent  Dig.  ||  108^-1132;    Dec  Dig. 

f  ZSO.*] 

4.  Master  and  Sebvaht  ({  245*)— Coin«iBii- 

TORT  KEOLIGCirCB— ObCDIBNCB  TO  OBDEB. 

A  teamster  was  gnilty  of  contributory  neg- 
ligence, as  a  matter  of  law,  in  obeying  an  or- 
der to  drive  his  team  and  wagon  into  an  ex- 
cavation about  four  feet  deep,  where  the  em- 
bankment was  perpendicular  at  that  point,  and 
there  was  a  runway  at  another  point,  down 
which  he  could  have  driven  safely. 

(Kd.  Note. — For  other  cases,  see  Master  and 
Sefvflnt,  Cent  Dig.  if  778-788;  Dec  Wg.  i 
245.*J 

In  Bank.  Appeal  from  Superior  Court, 
Los  Angeles  County;  George  H.  Cturch, 
Judge. 

Action  by  0.  H.  Hall  against  Wesley  Clark. 
From  a  Judgment  for  plaintiff,  and  from  an 
ordor  denylug  a  new  trial,  defendant  appeals. 
Reversed. 

Anderson  ft  Anderson  and  Gibson,  Trask, 
Dunn  *  Crutcher,  for  appellant.  B.  B. 
Drake,  tor  respondent. 

PER  CURIAM.  In  an  action  for  damages 
for  personal  injuries,  plaintiff  bad  verdict  for 
|1,M0,  and  Judgment  was  given  bimfnr  tbat 
amount  This  is  an  appeal  by  defendant 
from  such  Judgment,  and  from  an  order  de- 
nying his  motion  for  a  new  triaL 

Substantially,  the  case  made  by  the  com- 
plaint was  as  follows:  Plaintiff  was  in  the 
employ  of  one  Crandall,  a  contractor,  as  a 
teamster,  and  was  in  charge  of  a  three-mule 
gravel  wagon  of  Crandall.  Under  a  contract 
with  Crandall,  defendant  bad  cbarge  and 
control  of  plaintiff  and  liia  mule  team  and 
wagon,  using  them  In  making  an  excavation 
In  a  lot  of  land  on  the  corner  of  Pico  street 
and  Vermont  avenue,  in  the  dty  of  Los  An- 
geles. While  plaintiff  was  engaged  in  this 
work  on  May  14,  1909,  he  was  negligently  di- 
rected and  required  by  defendant's  foreman, 
in  charge  of  the  work,  to  drive  said  team  and 
wagon  into  said  excavation,  which  was  about 
four  feet  deep,  and  by  reason  of  obeying  said 
order  the  wagon  became  uncoupled,  and  its 
bed  fell  upon  him,  causing  the  injuries  fo'- 
whlch  compensation  is  claimed.  At  the  time 
the  said  foreman  directed  him  to  drive  into 
said  excavation,  plaintiff  by  reason  of  his  in- 
experience in  such  work,  did  not  fully  under- 
stand, comprehend,  and  appreciate  the  dan- 
ger of  Bo  doing,  while .  said  foreman,  by  rea- 
son of  his  long  experience  in  such  business, 
did  realise  and  know  stich  danger.    The  an- 


swer of  Aefendant  denied  the  allegations  of 
the  complaint  and  set  up  the  defense  of  con- 
tributory negligence  on  the  part  of  plaintUE, 

While  It  is  suggested  by  appellant  that  tho 
complaint  does  not  state  facts  sufBdent  to 
oontltute  a  cause  of  action,  that  point  is 
not  pressed.  It  is  earnestly  claimed,  how- 
ever, that  the  evidence  is  not  sufficlait  to 
sustain  tlie  verdict,  in  that  it  shows,  as  mat- 
ter of  law,  that  plaintia  either  was  guilty  of 
contributory  negligence,  or  assumed  the  risk 
of  Injury  in  doing  the  act  resulting  in  Ube 
accident. 

Plaintiff  was  26  years  of  age,  and  testifled 
that  be  had  driven  a  team  all  his  life  prac- 
tically, hauling  wood,  rock,  and  sand,  liandliiig 
a  horse  and  wagon,  and  that  he  knew  pretty 
well  about  horses  and  wagons  on  good  roads, 
but  that  he  bad  only  about  two  weeks'  ex- 
perience in  excavating.  The  dimensions  of 
the  excavation  where  he  was  working  at  the 
time  of  the  accident  were  57x84  feet  Hia 
duty  was  to  drive  his  team  into  this  excava- 
tion, there  help  load  his  wagon  with  eartb, 
and  drive  out  with  liis  load.  A  driveway  or 
"runway"  into  the  excavation  existed,  alons 
which  the  wagons  could  safely  be  taken 
down.  PlalnttfTs  wagon  was  what  was  call- 
ed a  "patent  gravel  wagon"  with  four  wheels. 
There  was  a  front  running  gear  and  a  kinc 
bolt  which  held  the  front  gear  to  the  remain- 
der of  the  wagon.  The  wagon  was  not  over 
10  feet  long,  exclusive  of  the  pole.  The  three 
mules  were  worked  abreast  Plaintiff  had 
worked  at  this  place  for  three  days  before 
the  accident  According  to  his  testimony,  the 
accident  occurred  as  follows:  Seated  on  his 
empty  wagon,  he  was  about  to  drive  into  the 
excavation  by  a  runway  on  the  easterly  side 
of  the  excavation,  when  defendant's  foreman 
told  him  to  drive  around  to  a  place  on  the 
southerly  side.  When  he  reached  that  place, 
the  foreman  told  him  that  there  was  the 
place  he  wanted  him  to  drive  down.  He  said 
that  there  was  no  runway,  no  "slanting 
place"  there,  but  "Just  a  straight  embank- 
ment" 3^  or  4  feet  deep.  "It  was  almost 
straight  up  and  down."  He  stopped  his  team 
and  asked  the  foreman:  "Where?  Off 
here?"  The  foreman  answered,  "Yes."  He 
said,  "I  can't  drive  off  there."  The  foreman 
asked  him,  "Whyr  and  he  said,  "It  wUl 
hurt  the  mules."  The  foreman  answered: 
"Never  mind  that  That  is  where  I  want  tlia 
wagon  over  there,"  Thereupon  he  drove  over 
the  edge.  Two  of  the  mules  were  "almost 
wild"  and  "did  no<  need  any  persuading  to 
make  them  go."  The  mules  "Jumped  ofT'; 
the  front  gear  of  the  wagon  very  naturally 
dropped  down  when  the  wheels  thereof  no 
longer  had  earth  upon  which  to  rest,  and  in 
some  way  became  uncoupled  from  the  rest 
of  the  wagon,  which  followed  the  front  gear 
over  -the  edge;  the  plaintiff  Jumped  from  his 
seat  and  the  wagon  turned  over,  pinning  blm 
to  the  ground  and  breaking  one  of  his  legs. 
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H«  further  testified:  "I  didn't  consider  It 
was  a  dangerous  place  if  the  foreman  In- 
structed me  to  drive  In  It.  I  relied  on  blm 
and  his  direction."  Plaintiff's  testimony  was 
corroborated  as  to  the  direction  given  him  by 
the  foreman  by  two  witnesses. 

[1]  On  the  part  of  the  defendant  there 
were  several  witnesses,  Including  the  fore- 
man. Their  evidence  was  to  the  effect  that 
no  such  direction  was  ever  given  to  the  plain- 
tiff as  was  testmed  to  by  him  and  his  wit- 
nesses; that,  in  fact,  plaintiff  was  proceeding 
to  drive  Into  the  excavation  near  a  driveway, 
when  the  foreman  called  to  him,  "Come 
around  the  comer  and  go  into  the  driveway 
straight,"  and  he  answered,  "This  is  all 
right,"  and  went  on  down  Into  the  excava- 
tion, with  the  result  already  stated.  So  far 
as  the  number  of  witnesses,  at  least,  was  con- 
cerned, the  preponderance  of  testimony  on 
that  point  was  with  defendant.  In  view  of 
the  verdict  of  the  jury,  however,  we  must  ac- 
cept as  true  the  testimony  of  plaintiff  and 
his  witnesses  In  regard  to  the  matter  of  di- 
rection by  the  foreman,  and  have  stated  the 
substance  of  the  evidence  given  in  behalf  of 
the  defendant  solely  to  show  that  there  was 
nothing  therein  to  support  a  conclusion  in 
favor  of  plaintiff.  The  verdict  must  find  its 
whole  support  in  the  testimony  of  plaintiff 
and  his  witnesses,  the  material  parts  of 
which  we  have  stated. 

For  the  purposes  of  this  appeal,  we  have, 
then,  a  case  in  which  the  plaintiff,  an  adult 
and  a  teamster  of  experience.  In  obedience 
to  the  direction  of  the  defendant's  foreman 
In  charge,  deliberately  drove  his  three-mule 
team  and  empty  gravel  wagon  over  the  edge 
of  an  excavation  at  a  point  where  the  side 
of  the  excavation  was  practically  perpendicu- 
lar and  from  31^  to  4  feet  high,  when  he 
actually  had  knowledge  of  these  conditions 
and  was  not  acting  under  such  circumstanc- 
es as  would  warrant  a  conclusion  that  he 
was  acting  under  coercion  or  duress. 

[2]  It  is  thoroughly  settled  that  an  em- 
ploye is  not  warranted  in  following  the  di- 
rection of  an  employer,  except  where  he  acts 
under  what,  under  the  law,  amounts  to  du- 
ress or  coercion,  where  the  danger  to  be  en- 
countered in  doing  so  is  at  once  so  obvious 
and  so  serious  that  no  ordinarily  prudent 
person  of  similar  age  and  experience,  sit- 
uated as  was  the  employ^,  would  have  obey- 
ed the  order;  and  that,  where  the  rules  as 
to  contributory  negligence  and  assumption 
of  risk  are  such  as  they  were  in  this  state 
at  the  time  of  this  accident,  the  emplqyd 
receiving  personal  injuries  by  reason  of  fol- 
lowing such  direction  cannot  recover  daja- 
ages  therefor  from  his  employer.  See  l.tia- 
batt  on  Master  and  Servant,  {  442.  It  is 
not  disputed  by  counsel  for  plaintiff  that 
this  was  the  law  in  this  state  prior  to  the 
amendment  of  section  1070,  Civil  Code,  in 
1007  (Laws  1907,  p.  110),  by  which  the  Leg- 
islature added  to  that  section,  among,  other 


things,  a  proVtsion  that  knowledge  by  an 
employe  injured  by  the  defective  or  unsafe 
character  of  any  machinery,  etc.,  shall  not  be 
a  bar  to  recovery  for  any  injury  caused  there- 
by, unless  it  shall '  also  appear  that  sncb 
employe  "fully  understood,  comprehended, 
and  appreciated  the  dangers  incident  to  the 
use  of'  the  same.  This  amendment  did  not 
change  the  rule  we  have  stated.  If  the  dan- 
ger hi  so  obvious  and  serious  ttiat  no  ordi- 
narily prudent  person  of  similar  age  and  ex- 
perience, situated  as  was  the  employe,  would 
have  done  the  act,  even  though  ordered  by 
his  employers  to  do  it.  It  is  manifest  that  the 
situation  Is  such  that  tiie  employe  will  not 
be  heard  to  say  that  he  did  not  fully  under- 
stand, comprehend,  and  appreciate  the  dan- 
ger  incident  to  the  doing  of  the  act  As  said 
by  this  court  in  Llmberg  v.  Olenwood  Lum- 
ber Co.,  127  Cal.  59S,  60O,  60  Pac.  176,  177 
(49  L.  R.  A.  33):  "He  cannot  be  allowed  to 
close  his  ^es  to  the  danger,  and  thereafter 
say,  'I  did  not  know  it  was  dangerous.' " 
We  are  cited  to  no  case  and  know  of  none 
that  is  opposed  to  the  view  we  have  stated 
above. 

[3, 4]  While  the  question  whether  the  sit- 
uation is  such,  under  the  evidence,  as  to  com- 
pel the  application  of  this  rule  is  ordinarily 
one  for  the  jury,  rather  than  one  of  pure 
law  for  the  court,  there  are  cases  where  th« 
admitted  facts  ate  sooh  that  but  one  conclu- 
sion can  reasonably  be  arrived  at  therefrom, 
and  the  question  is  one  of  law  for  the  court. 
For  Instance,  if  an  adult  employe  of  ordi- 
nary Intelligence  was  told  to  drive  his  team 
over  a  perpendicular  embankment  10  or  12 
feet  high,  and  be,  with  full  knowledge  of 
these  conditions,  voluntarily  obeyed  and 
thereby  received  injuries,  no  one  would  be 
bold  enough  to  suggest  that  a  verdict  of  a 
jury  awarding  him  damages  therefor  could 
be  upheld  by  the  courts,  if  properly  brought 
in  question.  It  would  be  held,  as  matter  of 
law,  that  the  situation  was  such  that  he  was 
precluded  from  recovery,  both  by  reason  of 
contributory  negligence  and  voluntary  as- 
sumption of  risk.  The  physical  facts  actual- 
ly known  to  him  would  be  such  that  his 
mere  statement  that  he  did  not  consider  it 
a  dangerous  place,  and  that  he  relied  on  the 
person  directing  him,  would  be  ineffectual 
for  any  purpose.  9y  reason  of  bis  admitted 
knowledge  of  all  the  facts,  no  other  conclu- 
sion would  be  possible  than  that  he  fully  un- 
derstood, comprehended,  and  appreciated  the 
danger  Incident  to  the  act,  While  here,  ac- 
cording to  plaintiff's  testimony,  there  was  a- 
difference  in  the  height  of  the  embankment 
frouA  that  spoken  of  in  the  illustration  just 
made,  the  difference  is  not  so  great,  in  our 
judgment,  as  to  affect  the  legal  situation. 
We  think  the  admitted  facts  of  this  case  are. 
such  as  to  bring  It  within  the. rule  we  bavei 
already  stated.  They  are  such  as  to  require 
the  cunclusiou,  as  matter  of  law,  that  the 
plaintiff    was   guilty   of   contributory   negll- 
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genceln  ebeylos  tbe  order-  Chat  he.testlfled 
was  given  to  him  by  tbe  foreman.  The  caae 
Is  not  to  be  distingnlshed  in  its  material 
fiicts  from  Lindse^  v.  Hollerback,  etc.,  Co. 
(Ky.)  »2  S.  W.  294,  4  L.  R.  A.  (N.  S.)  830. 
Ko  case  has  been  cited  by  learned  coansel 
for  plaintiff  that  appears,  to  us  to  support  a 
ooatrary  conclusion.  The  nearest  case  in 
point  among  those  cited  by  him  is  that  of 
Haley  v.  Case  et  al.,  142  Mass.  316,  7  N.  B. 
877.  But  It  appears  to  us  that  there  were 
facta  In  that  case  which  might  reasonably  be 
held  to  take  it  oat  of  the  operation  of  th« 
rule  tliat  we  have  enunciated.  The  court  in 
that  case  recognized  the  rule  to  be  as  we 
have  stated  It,  saying:  "As  the  plaintiff  was 
of  full  age,  and  an  experienced  teamster, 
If  the  danger  of  driving  the  horses  with  the 
van  under  the  gateway  was  well  known  to 
him,  be  cannot  recover,  although  he  was 
acting  under  the  immediate  personal  direc- 
tion of  Dodge..  The  fear  of  the  plaintiff  that 
he  would  be  discharged .  from  his  employ- 
ment, if  he  did  not  obey  the  orders  of  Dodge, 
his  employer,  would  not  Justify  him  in  run- 
ning a  risk  which  was  well  known  to  bini, 
and  then^  if  injured,  in  reoov^hg  damages 
from  his  employer." 

In  view  of  our  conclusion  on  this  point. 
It  is  unnecessary  to.coasider  any  of  the  oth- 
er iiointS' discussed. in  the  briefs. 

Tbe  Judgment  and  order  denying  a  motion 
for  a  new  trial  are  reversed. 


MEGABUY  V.  MEGABBX  et  aL    (Sac  1,947>) 
(Supreme  Court  of  California.    Aug^  3,  1912.) 

Trusts  (§  88*)— Sale  ob  Tbhst— EJvidence. 

In  an  action  to  have  tbe  plaintiff  declared 
the  sole  ownW  of  a  business,  evidence  held  not 
to  show  that  Hkere  was  a  sale  of  the  buRiness 
to  plaintiff  by  his  father,  but  rather  that  he 
was  made  a  tnistee^for  bis  brothers  and  sisters 
as  to  their  interest  in  the  property. 

[BM.  Note. — For  other  cases,  see  Trusts,  Cent. 
Dig.  «  134-137;   Dec.  Dig.  §  89.*] 

.  Department  1.  Aweal.  from  '  SnperkH: 
Court,  Solano  County;  A.  J.  Buckles,  Jndi^e. 
Action  by  Jantes'  Megacry.  against.  Miary 
Megarry  and  others.  From  a  Judgment  for 
plaintiff,  and  an  ordeu  denying  a  motion  for 
new  trial,  defendants  appeal.    Beversed. 

W.  V.  Goodman  and  Leon  Snftiuels,  for 
appellants.  L.  Q.  Harrier  and  W.  T.  O'Don- 
nell,  for  respondent. 

ANGBLLOm,  J.  By  bis  complaint  In  this 
action,  plaintiff  sought  a  decree  adjudging 
that  he  is  tbe  sole  owner  of  a  certain  gro- 
cery business  in  the  city  of  Vallejo,  Solano 
county,  "conducted  at  No.  310  Georgia  street, 
under  tbe  name  of  James  Megarry  &  Com- 
pany [tbe  te*m  'business'  Including  tbe  stock 
In  trade,  money  on  hand,  accounts  and  good 
will  thereof!,"  and  perpetually  restraining 
defendants  fi-om   Interfering  therewith   "by 


claiming  or  asseMn^  any  control  or  dotofn- 
lon  over  the  same,  from  taking  possession  of, 
or  attempting  to  take  possession  of,  sal* 
proi)erty,  or  any  part  thereof,  or  from  mak- 
ing any  claim  of  ownership  therein  adverse 
to  this  plaintiff."  The  complaint  contained 
tbe  allegations  usual  In  complaints  to  qniet 
title  to  real  property,  and  alleged  that  tbe 
plaintiff  was  in  the  sole  possession  of  said 
business.  <  The  defendants  by  tbelr  answer 
denied  various  allegations  of  the  complaint. 
Including  those  relating  to  tbe  ownership  of 
tbe  property:  The  Issues  so  made  were  tried, 
tind  the  trial  court  found  In  accord  with  the 
allegations  of  tiie  complaint  and  gave  Judg- 
ment as  prayed  therein.  This  Is  an  appeal 
by  defendants  froni  the  Judgment,  and  from 
an  order  denying  their  motion  for  a  new 
trial. 

Passing  certain  claims  apparently  made 
for  the  first  time  on  the  oral  argument  in 
this  court,  we  will  consider  tbe  claim  made 
In  tbe  briefs  to  the  effect  tiiat  there  is  not 
sufficient  support  in  the  evidence  for  the  con- 
clusion of  the  trial  court  that  plaintiff  Is  the 
sole  owner  of  tbe  property  In  question. 

The  defendants  are  Arthur  Megarry,  Mary 
Megarry,  and  Letttia  Megarry,  sole  surviving 
brother  and  sisters  of  plaintiff,  and  Mary 
Megarry  and  Xetltia  Megarry,  as  eiecutrlces 
of  the  last  will  of  Walter  Megarry,  a  de- 
ceased brother  of  plaintiff.  Tbe  persons 
named,  including  plaintiff,  were  children  or 
William  Megarry,  who  died  March  15  or  17, 
1891,  and  bis  wife,  Elizabeth  Megarry,  who 
died  In  the  year  1901.  The  father  left  sur- 
viving him,  In  addltloii  to  tbe  children  al- 
ready named,  two  other  sons,  John  and  Wil- 
liam. At  the  time  of  bis  death  the  children 
were  of  the  following  ages,  viz. :  Plaintiff 
22  years,  John  19,  William  15,  Walter  13, 
Mary  11,  Arthur  9.  and  Letltla  7. 

The  father  was  then  engaged  In  tbe  grocery 
business,  under  the  name  of  William  Me- 
garry, and  also  owned  some  land,  lots  8  and 
10,  block  215,  and  lot  10  and  the  west  half 
of  lot  14,  block  268,  tallejo.  So  far  as  ap- 
pears, the  sole  source  of  Income  of  the  fami- 
ly was  tiie  grocery  business.  The  only  evi- 
dence as  to  tbe  then  value  of  the  grocery 
business  was  that  of  plaintiff,  to  the  effect 
that  the  stock  was  worth  not  over  $1,500,  and 
that  the  bu.slnesk  then  did  not  amount  to 
$1,500.  Plaintiff  was  then  working  In  the 
store,  a'nd  had  beeh  so  working  for  some 
12  years.  John  and  William  were  also  work- 
ing in  the  store. 

On  March  12,  1891,  tbe  father,  who  was- 
theu  Confined'  to  hLs  bed  by  bis  last  Illness, 
with. the  aid  of  a  notary  public,  attempted 
to  make'  disposition'  of  his  property.  He 
executed  a  deed  of  gift  to  bis  wife,  convey- 
ing to  her  his  real  property,,  and  executed^ 
what  was  called  a  "bill  of  sale"  of  the 
grocery  business,  according  to  tbe  testimony 
of  the  notary  and  plaintiff,  to  plaintiff  for 
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a  consideration  of  flOi  Tikis  InstnimentwaB 
neTec  recorded  and  baa  been  lost;  but  tlte 
eTldence  la  sufficient  to  support  a  concluston 
that  it  was  In  part  In  the  form  of  a  bill  of 
sale,  and  that  $10  was  in  fact  paid  by  plain- 
tiff to  the  father  at  the  tine.  It  may  also 
be  assumed  that  the  evidence  was  snffielait 
to  show  that  the  Instrument:  was  at  onoe  de- 
livered to  plaintiff  by  the  notary;  together 
with  the  deed  to  the  mother,  although  plain- 
tiff in  one  place  teetifiedi  that  it  was  deliv- 
ered aftM:  the  death  of  his  father.  Accord- 
ing to  plaintiff's  testimony,  there  was  a 
"memoraBdum"  on  the  "bill  of  sale,"  written 
by  the  notary,  being  "a  request  that  I  take 
care  of  my  mother  and  raise  my  brothers 
and  sisters,  and  educate  them  to  the  best  of 
my  knowledge,  and  so  far  as  the  buMiiese 
would  go."  He  further  testified  that  "my 
father  gave  me  that  bill  of  sale  with  the  Un- 
derstanding that  I  was  to  keep  the  family 
together  and  support  them  with  that'  bnai- 
ness;"  that  be  told  nte  to  "support  my  mother, 
educate  the  children,  take  care  of  them  ^  to 
the  best  of  my  ability  with  the  business, 
wliat  I  got  out  of  it ;"  and  that  he  thought 
it  was  placed  in  his  name  "for  tlie  benefit  of 
the  entire  family." 

Upon  the  death  of  the  father  a  few  days 
later,  plaintiff  cdianged  the  name  under  which 
the  business  was  conducted  to  ^'Jbriiies  ftfegur- 
ry  &  Co."  It  has  ever  since  been  conducted 
under  this  name,  and  undoubtedly  plaintiff 
has  always  been  at  the  bead  of  th^  business. 
William  and  John  continued  to  work^  in  the 
store  with  plaintiff  until  they  died;  Wil- 
liam dying  in  the  year  1S99,  And  John  dying 
in  the  year  1901.  Iii  the  meantime,  th6  Other 
brothers,  Walter  and  Arthur,  had  come  into 
the  store,  and  continued  there  until  Walter 
died  in  IdlO. 

Plaintiff  married  In  the  yiear  1900.  UV»  to 
that  time  the  following  conditions  existed, 
viz.:  All  of  the  family  lived  together  in  the 
fuaUy  home.  None  of  the  brothers  received 
any  salary  from  the  business.  Each  of  them 
took  what  money  he  needed  for  clothes,  etc., 
from  the  drawer.  There  was  never  any  ac- 
-count  kept  of  these  withdrawals.  When 
the  mother  wanted  any  money.  It  was  gtv&i 
to  her.  There  was  also  taken  from  the  store 
such  supplies  as  were. needed  for  tiie  family 
home.  The  business  was  apparently  well  and 
profitably  managed.  In  1897  the  property 
occupied  for  store  purposes  was  purchased 
from  funds  accumulated  by  James  Megarry  & 
-Co.;  some  $6,000  to  $8,500  being  paid  there- 
for, and  the  title  being  placed  in  the  name 
of  the  mother.  Valuable  Improvements,  cost- 
ing some  $5,000,  were  added  thereto,  like- 
wise from  the  funds  of  James  Megarry  ic 
■Co.  A  dwelling  home  for  the  family  was 
also  constructed  at  a  cost  of  about  $5,000 
by  James  Megarry  &  Co. 

When  plaintiff  married,  he  commenced, 
and  has  ever  since  ooutluued,  to  take  from 
.the  business  $15  a  week  and  his  groceries. 


The  Tcmainder  of  the  fanlly  continued  to 
live  together.  Walter  and  Arthur  took  $S5 
a  week  "home  to  the  family,"  and  the  family 
was  provided  from  the  store  "with  every- 
thing— ^vegetables,  meat,  and  everything  they 
wanted."  No.  account  was  ever  kept  of  these 
things.  These  conditions  continued  to  tlie 
tlme'Of  Wailtei's  death.  ' 

Neither  John  nor  William  was  ever  mar- 
ried. No  probate  was  had  on  the  estate  of 
fiither. 

In  1901  the  mother  died.  On  May  29,  1901. 
'she  executed  a  deed  of  trust  covering  the 
land  conveyed  to  bet  by  lifer  husband  and 
the  property  subsequently  putcifaaaed  and  Im. 
proved  by  James  Megarry  'A'Co.  for  the  bene- 
fit of  her  flv*  surviving  children,  «ach  to 
ahtire  equally  in  tbe  rants,  Isshes,' and  profits 
foe  the  term'  of  10  yeans,'  arid  each  to  have 
■an  undlvMed  one-fifth'  atl  tb«  expiration  of 
said  10  years.  Plaintiff  whs  one  of  the  trus- 
.tees,  as  well  as  benellciariea,  under  the  deed, 
and  subscribed  and  Acknowledged  execution 
of  the  same.  This,  It  will  be  observed,  In- 
dnded  the  real  property  purchased  and  Im- 
proved f»r  the  store  purposes  f^om  the  funds 
of  James  Megarry  A  do.  By  a  Written  state- 
ment addressed  to  'the  appraisers  of  the  es- 
tate of  Walter  Megarry,  deceased,  pldlntlff 
acknowledged  Walter 'to  have  been  thebwii- 
6*  of  «n  undivided  one-flfth  of  this  property, 
as  well  as  of  the  other  real  property  covered 
l>y  the  trust  deed. 

After  the  real  property'  occupied  for  store 
purposes  was  adqulrM  by  t>urchB8e  In  1897, 
no  <  rent' was  paid'  therefor  by  plaintiff  or 
amy  iane  elseonkcco^Ait'of  th6  grocery  busi- 
ness untU  the>dea4Jh  ofiWaltetr  id'lOlO.  Bilit 
tbe  taxes  on  said  propitrty  and  otiittr'proi)- 
erty  of  tb«:  Meg?krry  Estate,  as  wiell  as  all 
bills  'for  tanprovietaitntB,  etc.;  were  paid  otit 
of  the  fmlds  of  James  Megattiy  'ft  Go.  ' 

While  plaintiff  #b»  undoubtedly' the  licti'vfe 
factor  In  the' manatement  of  the  business, 
ws  can  see  notlilBg  in  Ma  testimony  to  tudl- 
oate  that  he  ever  assumed,  wt  any  time  pridr 
to  Walter's  deatih,  to  fie  tlie>  sole^  owner  there- 
of. The  bill  heads  described  the  flfni '  as 
"Jas.  Megarry  &  Co.,"  and  the  letter  heads, 
iB  addttibn,  declared  'thett  to  be  "Grocfers, 
Wine  aaad  Tea  MerchaDfts."'  Tlie  checks  #«re 
signed,  "James  Megarry'  Si  Company  by 
JaUies  Megktrf."  Thci-  appllcHtfon'  for  Tinif- 
ed  States  intemai  revenue  licenses  contained 
tbe  namea;  as  members '  of  the'  firm,  Vt  the 
brothei^  and  sIsteTB  at-first,  and  afterwards 
the  names  of  theibrotbers  alone;,  the  sisters 
having  requested  that  th^r  names'  be  not 
attached  "to  a  liquor  license."  In  some  in- 
stances, plaintiff  individually  entered  into 
contracts;  the  special  Instances  shown  being 
a  purchase  of  certain  store  fixtures  for  $200, 
and  the'  contract  t»t  carpenter  work  on  the 
tidteaskm  added  to  tbe  building  on'  the  prop> 
erty  .purchased  in  the  naine  of  the  motiMR 
Svierything  done  by  plaintiff  was  entirely 
consistent  with   tlte  idea  that  the  grocerr 
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business  was  purely -"a  family  aflFalr,"  and 
many  things  d(«e  were  absolutely  incon- 
sistent wltli  any  other  theory.  Up  to  a  Tery 
short  time  before  the  death  of  Walter,  cer- 
tainly there  was  nothing  to  indicate  to  any 
of  the  others  that  plalntifF  claimed  to  be  the 
'  sole  owner  of  the  business. 

A  few  months  before  the  death  of  Walter, 
trouble  arose  among  the  members  of  the 
family,  and  there  was  some  talk  of  arrang- 
ing a  settlement  as  to  the  property.  At 
that  time,  according  to  Mary,  each  of  the 
brothers  and  sisters  claimed  one-fifth  of 
the  business,  while  plalntlfT  claimed  one- 
half.  It  does  not  appear  that  at  that  time 
plaintiff  did  anything  Indicating  that  he 
claimed  to  own  the  whole  of  the  business. 

Walter  died  In  July,  1910.  A  few  days 
before  his  death,  he  executed  a  will,  subse- 
quently admitted  to  probate,  giving  all  of  hia 
property  to  his  two  sisters.  PlaintUT  was 
dissatisfied  with  the  provisions  of  this  will, 
and  told  his  sisters  that  be  owned  absolutely 
the  business  of  Jas.  Megarry  *  Co.  >  On 
August  20,  1910,  he  submitted  to  the  ap- 
praisers of  the  estate  of  Walter  a  written 
statement,  prepared  and  signed  by  hims^f, 
as  to  the  firm  of  Jas.  Megarry  &  Co.,  show- 
ing the  property  thereof,  including  $14,000 
cash,  to  be  worth  124,000,  and  the  olmers  to 
be  as  follows:  James  Megarry  one-half, 
Mary  Megarry  one-eighth,  Arthur  Megarry 
one-eighth,  Lettle  Megarry  one-^hth,  and 
Walter  Megarry,  deceased,  one-eigbth.  This 
statement  plaintiff  claims  to-  have  made  in 
view  of  certain  pending  arrangements  for  a 
compromise  between  himself  and  his  sisters 
and  Arthur,  which  he  tbei  thought  would 
result  in  the  compromise  being  made.  Va- 
riouB  writings,  several  of  which  were  in 
the  handwriting  of  plaintiff,  were  ■  In  evi- 
dence, showing  bis  aoqaiescence  in  any  ar- 
rangement by  which  he  should  be  given  one 
half  of  the  business,  while  the  other  lialf 
was  divided  among  the  others.  Owing  to  the 
advice  of  the  attorneys  for  the  sisters,  the 
sisters  refused  to  sign  any  agreement  for 
a  compromise.  This  action  was  commenced 
December  9,  1910i 

We  believe  that  we  have  stated  the  case 
as  favorably  as  it  can  be  stated  for  plain- 
tiff on  his  own  testimony,  and  are  of  the 
opinion  that  no  warrant  is  to  be  found  in 
such  eTidence  for  «  conclusion  that  plaintiff 
)8  the  sole,  owner. of  the  property  in  ques- 
.tiou.  Clearly  there  "was  never  aity  sale  of  the 
bwiness  by  the  father  t»  plaintiff.  The 
transaction,  as  shown  by  plaintiff's  own  tes- 
timony, was  a  transfer  in  trust  for  the  bene- 
fit of  the  family,  which  trust  plaintiff  ac- 
cepted and  has  honestly  and  efficiently  per>- 
formed,  without  attempted  repudiation  of 
any  kind,  up  to  the  moment  of  Walter's 
death.  As  we-  have  sabstantially  said,  his 
conduct  daring  all  these  years  has  been  en- 
tisely  inooDsistent  with  any  other  idea  than 


that  the  business  was  the  property  of  the 
family,  and  that  he  was  managing  it  for 
the  benefit  of  the  family,  including,  of  course, 
himself.  Even  after  the  death  of  Walter, 
he  apparently  never  seriously  made  claim 
to  be  ttte  'absolute  owner  of  the  whole  busi- 
ness imtil  about  the  time  of  the  commence- 
ment of  this  action;  and  this  claim  was 
apparently  brought  about  by  reason  of  the 
refusal  of  the  others  to  consent  to  what  he 
considered  a  reasonable  adjustment  of  the 
respective  claims  in  regard  to  this  business, 
in  view  of  the  part  he  had  played  In  making 
a  success  thereof  and  bringing  it  to  Its  pres- 
ent prosperous  condition.  There  was  natural 
justice  In  plaintifTs  claim  that  he  should 
be  givMi,  in  view  of  what  he  had  done  in 
building  up  the  business,  and  the  small 
amount  he  had  taken  th«:efrom  by  way  of 
compensation  for  his  work,  a  larger  share 
than  any  of  the  others;  and  If  courts  were 
invested  with  the  power  to  apportion  th'.s 
property  in  accord  with  their  views  as  to 
what  would  be  fair,  under  the  circumstances, 
regardless  of  ritlee  of  law,  we  would  unbesl- 
tatingly  declare  the  proposed  adjustment 
offered  by  plaintiff  to  be  one  that  should  be 
approved.  But  we  cannot  escape  the  con- 
clusion .upon  the  evidence  before  us  that  the 
surviving  brother  and  sisters  and  the  estate 
of  Walter  are  each  equally  Interested  with 
plaintiff,  as  beneficial  owners  at  least,  in 
this  property.  It  may  be  true  that  plaintin 
is  entitled  to  be  awarded  some  compensation 
for  bis  services  as  trustee,  payable  out  of 
this  property;  but  this  is  a  question  not 
presented  in  this  proceeding,  and  one  ttut 
we  do  not  attempt  to  determine.  The  con- 
clusion that  the  plaintiff  is  the  sole  owner, 
free  of  <tll  lawful  elaim  by  the  defendants, 
is  not  supported  by  the  evidence. 
.  ,  In  view  .of  our  conclusion  on  the  point  dis- 
cussed, we  -deem  It  unnecessary  to  discuss 
other  Ojiatters  suggested  in  the  briefs. 
,  Tbie  Judgnieut  and  order  denying  a  uew 
trial  are  reversed. 

We  <w»cur:  SL0S8,  J.;  SHAW,  J. 


'  ■  NEAt/te  V.  MORROW.     (S.  F.  5,892.) 

(Supreme  Court  of  California.     Aug.  6,  1912.) 

Appeal  and  Error  (J  1194*)  —  Reversal — 
Judgm'ent  on  DEMuibER— Effect. 

Defendant  having  demurred  to  the  com- 
plaint for  want  of  facts,  and  also  because  the 
action  ^was  barred  by  limitations,  and  that  the 
complaint  was  uncertain  in  a  specified  reRp<>ct, 
the  demurrer  was  sustained  and  plaintiff  ap- 
pealed; whereupon  the  order  was  reversed,  with 
directipns  to  overrule  the  demurrer  and  allow 
defendant  to  answer.  Held,  that  the  order  of 
reversal  constituted  an  adjudication  that  the 
oomplaint  stated  facts  sufficient  to  conMtute  a 
cause  of  action  against  defendant,  and  that  tlie 
demurrer  was  not  well  taken,  though  the  only 
question  discussed  on  appeal  was  whether  the 
suit  was  barred  by  limitations,  so  that  on  re- 


*For  otber  caaw  see  same  topic  and  section  NUMBER  in  Dec.  Dig.  A  Am.  Dig.  Key  No.  SarlM  A  Rep'r  Intfexn 
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mand  tbe  court  had  no  authority  to  hear  and 
Buatain  the  demurrer  for  want  of  facta. 

[Ed.  Note. — £'or  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  {{  4«48-^tS60;    Dec.  Dig.  i 

Department  1.  Appeal  from  Superior 
Court,  City  and  County  of-  San  Frandsoo ; 
Geo.  A.  Sturtevant,  J«<^ge.. 

Action  by  Vincent  Neale,  special  admin- 
istrator, etc.,  against  Robert  H.  Morrow. 
Judgment  for  defendant,  and  plalntid  a^ 
peals.    Revened. 

Vincent  Neale,  In  pro  per.  R.  H.  Morrow 
and  Qarber,  Creswell  &  6arl>er,  for  respond- 
ent. 

ANGEULOTTI,  J.  This  is  an  appeal  by 
plaintiff  from  a  Judgment  given  in  favor  of 
defendant  in  an  action  upon  a  promissory 
note.  Tbe  judgment  was  based  upon  an  or- 
der of  the  superior  court,  made  Septeml)er 
6,  1910,  sustaining  an  objection  interposed 
by  defendant  at  the  time  the  action  came  on 
for  trial  tliat  the  supplemental  and  amended 
complaint  of  the  plaintiff  on  file  in  said  ac- 
tion does  not  state  facts  sufficient  to  consti- 
tute a  cause  of  action. 

The  supplemental  and  amended  complaint 
was  filed  September  18,  1903.  A  demurrer 
was  Interposed  thereto  on  November  9,  1903, 
the  grounds  thereof  being  (a)  that  the  same 
"does  not  state  facts  sufficient  to  constitute 
a  cause  of  action  against  this  defendant"; 
(b,  c)  that  the  cause  of  action  set  forth  is 
barred  by  the  provisions  of  sections  337  and 
342  of  the  Code  of  pivil  Procedure ;  (d)  that 
said  complaint  is  uncertain  in  a  certain  re- 
•Wect,  specifying  it  On  f'ebruary  23,  1904, 
the  superior  court  made  an  order  "that  said 
demurrer  be,  and  the  same  is  hereby,  sus- 
tained, with  leave  to  the  plaintiff  to  amend 
ilia  said  amended  and  supplemental  com- 
plaint within  te^  (10)  days.",  Plaintiff  failed 
to  atnend,'  and  Judgment  was  thereupon  giv- 
en in  favor  of  defendant  Krom  this  Judg- 
ment an  appeal  was  taken  to  this  court. 
The  appeal  was  decided  >y  this  court,  on 
February.  9, 1907.  The  Judgment  given  here- 
in was  as  follows:  "The  judgment  is  re- 
versed, with  directions  to  the  lower  court  to 
overrule  the  demurrer  aifA  allow  tbe  defend- 
ant to  answer."  The  only  vie^tlon  discuss- 
ed by  the  court  In  its  opinion  was  that  pre- 
sented by  tl^  objection  that  the  .alleged 
cause,  of:  action  was  barred  by  the  statute 
of  UmltotipnB.  See  Neale  v.  Morrow,  150 
C^.  414,  £8  Pac.  815.  Ob  the  goi^ig  down 
of  tbe  remittitur  from  this  ^urt,  the  piial 
court  overruled  tbe  demurrer,  in  accqrd  with 
tbe  mnudat^  of  this  court,  and  the  defendant 
sab8e«.uently  aw ved ..and  -Aled  .bis  anaw^. 
The  case  was  set  for  (rial,  and.  when  it  was 
regularly  called  for  trial  the;  defendant  made 
bis  objection  that  such  <H>mplalnt,  whieh 
bad'  not  been  changed  In  any  respect  since 
its  flliiiK  on  Sei>tember  18,  1903,  did  not  state 


facts  sufficient  to  constitute  a  cause  of  ac- 
tion. As  already  stated,  this  objection  was 
sustained  by  the  trial  court,  and  thereupon 
Judgment  was  given  for  the  defendant. 

Upon  this  appeal  defendant,  conceding 
that  all  tbe  questions  as  to  tbe  statute  of 
limitations  are  settled  by  the  decisten  of  the 
court  on  tbe  former  appeal,  endeavors  to 
support  the  action  of  the  trial  court  by 
pointing  out  certain  particulars  In  which  it 
is  claimed  that  such  complaint  falls  to  state 
a  cause  of  action.  We  see  no  escape  from 
the  conclusion  that  the  sufficiency  of  this 
complaint  against  any  objection  that  It  fails 
to  state  facts  sufficient  to  constitute  a  cause 
of  action,  in  whatever  form  such  objections 
may  be  made,  is  res  adjudlcata  by  the  Judg- 
ment given  on  tbe  former  appeal.  In  the 
language  used  in  Phelan  v.  San  Francisco, 
20  Cal.  39,  46,  «lt  is  a  final  adjudication, 
from  the  consequencee  of  which  the  court 
cannot  depart,  nor  the  parties  relieve  them- 
selves." Under  the  circumstances  here  ex- 
isting, it  can  hiake  no  difference  that  this 
court  In  its  opinion  on  such  appeal  confined 
its  discussion  to  the  question  of  tbe  effect  of 
the  statute  of  limitations.  The  question  of 
the  sufficiency  of  the  complaint  against  the 
objection  of  want  of  facts  to  state  a  cause 
of  action  was  presented  by  the  demurrer, 
and  was  necessarily  presented  by  the  appeal 
to  this  court.  If  tbe  complaint  did  not  state 
facts  sufficient  to  constitute  a  cause  of  ac- 
tion, tbe  ruling  of  the  trial  court  in  sustain- 
ing the  demurrer  was  correct,  and  tbe  judg- 
ment should  have  been'  affirmed,  even  tliough 
the  objectloiw  baaed  on  tbe  statute  of  limita- 
tions were  not  well  taken.'  See  People  v. 
Central  Pacific  R.  R.  Co.,  76  Cal,  29,  43,  18 
Pac.  90.  The  Judgment  of  this  court  revers- 
ing the  judgment  of  the  lower  court,  with 
directions  to  the  lower  court  to  overrule  the 
demurrer,  was  necessarily  an  adjudication 
thftt.the  donurrer  was  not  well  taken;  in 
other  word^  that  the  complaint  did  state 
facts  sufficient  to  constitute  a  cause  of  ac- 
tion against  defendant;  that  the  cause  of 
actie^ '  therein  set  forth  was  not  barred  by 
either  sections  337  or  342  of  the  Code  of 
CivU  Procedure;  and  that  the  complaint 
was  not  uneertaln.  As  we.  have  said,  it  cafi 
make  no  difference  that, tbe  contentions  now 
made  were  not  discussed  In  the  opinion. 
They  were  adjudicated  against  defendant  by 
the  judgment  given  by  this  court;  for  such 
adjudication  was  "actually  and  necessarily 
included  therein  o^  necessary  thereto."  Sec- 
tion 1911,  Code  Ciy.  Proc.  Section  434  of 
the  Code  of  Civil  Procedure  has  no  applica- 
tion whatever  to  the  matter  under  considera- 
tion. So  far  as  pertlnenti  It  simply  pro- 
vides that  an  objection  that  the  complalJat 
4oe8  not  state  facts  sufficient  to  constitute  a 
cause  of  action  is  not  waived  by,  a  failure 
to  demur  on  that  ground.  The  trial  court 
was  wIthou<i  power  to  consider  sucb  objec- 
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tions  as  are  here  urged,  for  the  siiaide'  tea- 
son  that  tbla  court  had  rendered  an  adjudi- 
cation thereon    that  forever  concludes  the 
matter. 
The  judgment  i»  leversed. 

WeofMlGtorj    SHAW,  jr.;  SliOSS,  J; 


FQERST  T.  KELSO.     (S.  F.  5,827.)  . 
^Supreme  Cpurt  of  C^M/ornia, .  Aug,  6,  1912.) 

Jl.  JUDGUBNTi  (I   283*)— Bjf 8T0»ATWIH-r Api"*!- 

CATiON— Scope. 
■  The  judgment  roll  in  an  action  havihg  fepen 
dettro^ed  in  a  conflagration  pending  a  motioh 
for  a  adw  trial,  ao' application, by  plaintiff  for 
leave 
1906 


leave  to  supply,  as  authorized  by  Act  June  16, 
l»Oe  (^LIBx.  Sess.  190C,  p.  73),  involved  no 
Question  as  to  the  effect  of  tHe' jo'dgment-roll 
.when,  restored,  nor  as  to  the  right  of  defendant 
to  relief  by  or  on  acfwiint  of  the  fact  that  the 
court  reporter's  nofes  and  transcript  had  been 
destroyed  in  the  same  fire,  and  that  it  was  im- 
possible for  hiffl  to  prepare  a  bill 'Of  exceptions. 
■'-  [Edi  Note.— For  other  oalsea.  'see?  Judgment, 
Cent.  JHe-  H  657,  558;,  D«o.,  pig.  {  3p3,fl 

S.  JVDOMBNT  .  (8  28S*)-r-VKBtmOTEO-  JpDCOUUIt' 
■  ,jBOUf— RSjSTQKATIOIf.  lU 

Where  the  judgmeiit  roll  and  the  records 
in  an  action  were  destroyed  by  a  cbmflftgration 
pending  a  motion  for  a  new  trial,  plaihtiff  had 
a. sufficient  interest  to;  entitle-  her.  to.  an. order 
for  the  restoration  thereof  uqder  Act  June  I6, 
1906  (St  Ex.  Sess.  '1906,  p.  73))  prorifling  for 
■the  restoration  of  court  records  lost,  'in}u.yeat  or 
destroyed,  by  conflagration  i  pr  other  :puhUc 
c^awity.    ,  .    .    .  ,. 

{Ed. .  N0ta.7Tr.pr '  other  caee^  ,,see.,  Judgment, 
Cent.  Div.  Sl'Mt,  658;   Dec.  Dfg.  S'28S.*r'  ' 
•  •ill-.    • .   .  1  ...     .  .     ■■■    I :i  _  ■ 

BeiiaTtmeDit  I  1.  Appeal.  ■  Horn  Superior 
Court,  Cltx  and  Oounty  ot  San  Fcaiuilaco; 
■John  Hant,-<Judj;e. 

Aoticna.  by. -Minna  Foertt. against.  Jobn  Kel- 
so... From  an  order  .gcantllng  -plaintiff'^  ap- 
pUoation  to  I  supply  ja  .  destroyed  Judgment 
roll  la  the>  action,  .defendant;  ai>p«ais.  A£- 
finued.  ' ..  •-•  I 

J.  c;  Bates,  tor  appellant  Biinivaa'&'Sdl- 
llvan  arid  Theo.'  J.  Roche, 'for  resiioriaeilt; 

"  A'NGfiLLOT^;  J.  In  February,  •  1901, 
plaintiff  'filed  ill  the  superior  coUlt  6r  the 
ctty  and  county  of  'Ssiti'  Frahclsco  at»  amend- 
ed complaint  stating  a'"cause  of  atifloiy  for 
damages.'  In  Match,  1901,  defendant  filed 
his  aBs-sv-er.  fhe  cariae  was  tried- with-  a 
Jury,  S^'hlch,  on  December  12,  1905,  rendered 
its  verdict  In  favor  of  plaintiff  for  the  sum 
of  $7,000.  Jfudgment  was  totered  in  accord 
■with  said  verdict  on  December  14,  1005,'  a-nd 
tlie  Judgment  roll  In  said'sictlon  was  made 
■up  and  certified-  by  the  <?lerk  on  the  same 
day.  "U^tbln  10  days  after  the  rendition  of 
such  v^lct,  defendant  sefved  atod  filed  his 
'noMce -of 'intention  to- move -for  a  new  trial 
on  Some  or  all  of  the  grounds  specified- In 
ieectlon  657,  Code  of  Civil  Procedure,  irtfttlng 
InsubW"  notice  that 'the  motion  would 'he 
made  tipon  a  bill  of  excepttohs.  WIthtn  the 
'reflulsrte  time,'  his  attorney  served  on  plaln- 


tUCs  attorneys  his  imiposed  bill  wf  excep- 
tions, and  subsequently  and  In,  due  time 
plaintiff's  attorneys  served  on  defendant's 
attorney  amendments  to  said  proposed  bill 
of  exceptions.  At  this  stage,  neither  said 
proposed  bill  of  exceptions, -nor  said  propos- 
ed amendments,  -having  as  yet  been  filed 
among  the  papers  of  the  Case,  and  the  same 
apparently  being  In' the  possession  of  the 
attorney  of  defencUnt,  and  no  bill  of  excep- 
tions having  been  settled,  and  said  motion 
for  a  new  trial  being  still  pending,  came  the 
gr^t  eo^tflag^atlop  of  April  18  and  19,  1906, 
by  whl/9h  ^1  0/  the  records  and  flies  In  said 
cause,  and  also  all  papers  relating  thereto 
in  the  office  of  said  attorney  for  defendant, 
Iscludlng  g^d.  .proppsed  bill  and  proposed 
amendmeu,t8,  ^nd  the  shorthand  reporter's 
transcript  o^  the  proceedings  which  such  at- 
torney had,  were  destroyed.  Attorney  for 
defendant.  In  his  aflidavlt  made  November 
9,  1910,'  which  is  not  contradicted,  states 
that  the  shorthand  reporter  who  took  down 
in  shorthand  the  proceedings  In  said  cause 
is  dead,  and  Chat  he  believes  it  impossible 
to  obtain  another  transcript  of  such  pro- 
ceedings, and  that  the  evidence  taken  at  the 
irial  ,bas  passed  from',  his  memory,  and  that 
he  cannot  now'  state  even  the  substance 
thereqt ,  On  Novehiber  3,  1910,  plalntltt 
niade'  her  application  to  said  superior  court, 
in  accord  with  the' provisions  of  the  act  of 
June  16,  1906  (Stats.  190d;  Extra  Session,  p. 
73),  for  the  restoration  of  court  records 
'"lost,  injured  or  destroyed  by  conflagration 
pr'.' other .  public  calamity,"  for  an  order  re- 
citing the  substance  and  effect  of  the  Judg- 
ment roll  in  said  action.  After  proper  pro- 
ceedings had,  this  application  came  on  for 
hearing  November  18,  1910.  It  was  admit- 
ted that  the  Judgment  roll,  as  set  forth  In 
the  application  to  rest(^re.  such  records,  -was 
correctly  set  forth.  With  the  exception  of  a 
minor  detail,  'which  was  corrected.  The  af- 
fidavit of  defendant's  attorney,  the  materi- 
al facts'  ideated'  In  -which  have  already  been 
set  forth,  was  read  In  evidence.  Defend- 
ant's' atlohiey  etalmed,  both  In  his  affidavit 
and  at  such  hearing,  that  either -the  motion 
fctr  a  new  'trial  should  be  granted,  or  that 
plaintiff's  motion  for  restoration  should  be 
denied,  on  the  grtJ^hd  that  the  granting  of 
the  sahie  would  give'  plaintiff  an  unfair  ad- 
vantage over  defendant  and  leave  defend- 
ant without  any  adeqnate  remedy,  as  it  was 
impossible  fbr  defendant  to  supply  a  ne-w 
proposed  bill  of  exceptions  t»  be  used  on 
hlsniotlon  for  a  new  trial,  and  that  -the 
granting  of  such  nlotlon  would  be  a  viola- 
tion of  ■  bis  ■  rights  under  the  fourteenth 
amendment  to 'the  Constitution  of  the  United 
States.  The'  trial  utourt  overruled  the  ob- 
-jections  of  defendant  and  made  the  order 
petitioned  for  by  plaintiff,  tIb.,  "an  order 
reciting  what  was  the  substance  and  effect" 
of  suc^  destroyed  Jndgment  roll.  This)  is  an 
appeal  from  such  oi'der,  and  from  the  Judg- 
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ment  In'  said  niilon  ke  recorded  on  tlie  re^ 
toratfon  proceedings  December  1,  1910. 

Nothing  Is  said  in  defendant's  brief  about' 
ah  appeal  from  the  Judgment  Wei  do  not 
understand  that  it  was  intended  to  appeal 
from  the  judgment  entered  December  14, 
1906,  which  l8  the  only  Judgment  'In  the 
case,  and  the  time  for  appeal  from  which 
had  expired  several  years  prior  to  the  tak- 
ing of  this  appeal.  The  judgment  referred 
to  in  the  notice  at  appeal  is  one  recorded 
and  entered  on  December  1,  1910,  on  which 
date  the  order  of  the  court,  reciting  the  con- 
tents of  the  lost  'judgment  roll,  Includtng 
the  jtMgment,  was  recorded  by  tbb  clerk  of 
the  court,  the  order  of  restoration.  No 
Judgment  was 'entered  on  that  day,  but  onl:^ 
an  order  redtlng  the  contents  of  a  lost 
Judgment  roll,  including  a  judgment  that 
had  been  entered  on  December  14,  lOOK' 
Practically  the  appeal  te  only  from  the  or- 
der of  the  court  restoring  the  records 
songhb  by  plalntUT  to  be  restored.  There  is 
no  appeal  from  any  order  refusing  to  grant 
the  defendant  a  new  trial;  nor  does  It  ap- 
pear that  the  trial  court  has  acted  upon  any 
such  motion;  It  Bimply  regarded  the  facts 
stated  in  support  of  the  demand' of  defend- 
ant for  a  'new  trial  aa  an.  Insufficient  objeic- 
tl»n  to  the  restortitloa  of  the  i  record,  and 
OTesmled  th&'Same.  :  .   :. 

So  far  as  appellant  bases  any  claim  for  a. 
new.  trial  upon  the  provisions  of  an  act  en- 
titled ''itn-act  providing  ioi.  the  disposition 
of  actions  and  proceedings  la  which  bills  of 
exceptions  and.  statements  on  motion  for  a 
new  trial  have  ..been,  lost  or  destroyed  by. 
conflagration  or  other  public  calamity,"  ap- 
proved March,  23,  1907  (Stots.  190X,  p.  998), 
bis  !Claim  wquld  appear  to  be  without  force^ 
in  view  of ;  the .  express  provision  contf^lned 
therein  that  "jtb^  motion  provided,  for  by 
this  act.  must  :be  made  within  ^rty  days 
after  the  los»  or  destruction  of  .such  records; 
provided,  thajt.in,  apy;.  casQ  now  poinding, 
such  motion  may  b^  made  at  any  tlmje  with- 
in sixty  days  ^fter  t^H,  passage  of  tbi§  act." 
No  demand,  or  motion  .based  on  facts  war- 
rftntlng  such  action  .under  this  aict  was  made 
untU  November  11,  1910,  and  no  request  yfos 
made  to  the  court  until  November  18, 1910. 

[1]  But  we  are  satisfied  tbat  nQ.<iuestlon 
as  to  the  effect  of  .the  judgment,  roll  when 
res,tored,  or  as  to,  the  right  of  defendant  to 
relief  by  or  on  account  of  the.  facts  set  up 
by  him  in  the  a^davit  of  bis  attorhey,  was 
involved  on  the  application  for  restoration 
of  the  record,  or  is  Involved  on  this  appeal. 

{2]  A  somewhat  similar  question  was  pre- 
soited  in  iSstate  of  Jones,  17  Cal.  App. 
327,  il9  i'ac.  670,  in  which  a  petition  for 
hearing  In,  this  court  was  denied.  The  bpin- 
ipn  of,  the  District  Court  of  Appeal  in '  that 
case  succinctly  and  clearly. '  states  tbe 'law 
applicable  on  such  ap)>licatlon8,  so  far  as 
this  matter  is  concerned^  Substantially  it  ii' 
held  that  the  sole  object  of  such  a  proceed- 


ing as  this  is  to  restore- a  record;-  that  the 
obvious  purpose  of  such  a  t>roCeCdlng  is  to 
permit  a  person  apparently  having  some  in- 
terest in  a  lost  record,  even  though  h'ls  In-' 
terest  is,  perhaps,  doubtful,  to  have  t!he  same" 
restored,  so  that  it  may  Afford  conclnslvie 
evidence  of  its  contents  and  obviate  the  nie-' 
cesslty  of  resorting  to  secondary  evidence  in 
any  litigation  that  may  arise  to  ettforos 
rights  or  obligations  establieAied  by  aiMh  reCi- 
ord; '  that  the  ends  of  justice  would  not  be 
promoted  by  complicating  the  .question  of 
restoration  of  tbe  records  with  otbfer. Issues, 
and  that  as  a  rule  the  regularity  or  legal 
effect :  of  the  record  will  not  be  colisldered; 
that  (luestibms  affecting  the  jud^ent,  other, 
than  those  wihlch  appear  on. the  face  of  ttie. 
record  sought  to  be  substituted,  should  not-, 
be  investigated .  in  such  a  proceeding;  and 
that' in  such  a' cade -the' record  should  be  re- 
stored substantially  as  It  was,  even  If  void- 
able, and  the  other,  party  left  to  make  iwjiat-i 
ever  defense,  not  appearing  from  the  face'  of- 
tbe  record,  that  might  exist  precisely  as  he 
could,  bad  the  record  not;  been  destroyed. 
Whatever  rights  ,«r  remedies  defendant  had 
at  the  time  of  this  apptf cation  for  restora- 
tion, by  reason  of  tl^e  matters  set  up  la  Ute, 
affidavit,  plaintifC  was  nevertheless^ .entitled, 
to  such  restoration,  and  the  trial  court  did, 
npt  err  In  malfing  the  order  therefor.  ..-  . 
Tbe  order,  appe^lj^  from  is  affirqie4T 

y?e  concur:  SHAWi  J.j    9L0SS«  J, 


In  re  itARTIN'S  ESTATE.     (S.  F.  6,227.) 
Onpreme  .Court  of  California,    Aug.  6,  1912.) 

:^!Xj:CIJipBS  A,ND  jAdminibt^atobs  (I  32*)— 
^Lettebs  op  AnkiNisTBATiON— Petition  foe 
'  He+ocation— RiOHT  to  Petition  i^R. 

Under  Code  av..  Ptoc.  §  1383,  which  pro- 
vides that  when  letters  pf  adm|niBtration  have 
been  granted  to  one  otliez'  than  the  surviving 
husband  or  wife,  child|  parent,  brother,  or  sis- 
ter dny  ^ne  of  therm,  or  their  nominee,  may  ob- 
tajje  revocation  of  the.  letter^,,  and  be  entitled 
to.jidministration,  an  incompetent  relative  can- 
not'noniiriaite    a    competent    onS;     and    hence, 
where  decedent's  living  brother  wis  incompe- 
tent, to  Mrve-  as  administrator  tinder   Bection  - 
1369,  because  be  was:  a  nonresident,  he  9ould. 
not  authorize  his  son,   who  "was  competent   to 
serve,  to   petition-  for  revocation 'of  letters  of 
admiiiistra'tion' issued' to  tbe  son  ot  adeceaaied. 
brother  of  decedent.  '■..-.:  '.■:'■ 

[EJd.  Note.-r-For  other  cases,,  s^e  Exe<!Utor8 . 
and  AdmiDistrators,  Cent.  Dig. ,  U ,  181-212; , 
Dec.  Xtig.  J  32.*]  "  ] 

Department  1.'  Appeal  from  Superior 
Court,  Napa  County;  Henry  <].  'Oesford, 
Jttdge.'  .•...','■ 

In  the  matter' of  the  estate  of  Lawrence' 
Martin,  deCc««edi    From  an 'order  denying  a- 
petition  I  to  revoke  letters  of  administration 
issued  to  Clarence  Martin,  John'  Martin  ap- 
peals.   Affirmed:  '  '> 

i?ercy  S.  King  and,  J.  B.  Prlngle,  for  apr 
pellant.    C.  N.  Rlggins,  for  respondent       . 
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ANGEIjLOTTI,  J.  The  deceased  died  In- 
testate, and  Clarence  Martin,  a  nephew  and 
heir  (being  a  son  ot  a  deceased  brother  of  de- 
ceased), was  appointed  adnjlnistrator  of  bis 
estate  on  October  19,  1911.  Letters  of  ad- 
ministration were  issued  to  said  Clarence 
Martin  on  October  24,  1911.  On  November 
28, 1911,  John  Martin,  a  son  of  Andrew  Mar- 
tin, who  Is  a  brother  of  deceased  and  one  of 
his  heirs,  at  the  written  request  of  his  fa- 
ther, filed  his  jpetition,  under  section  1388, 
Code  of  Civil  Procedure,  for  the  revocation 
of  such  letters  of  administration  issued  to 
Clarence  Mftrtin,  and  asking  that  he  (John 
Martin)  be  appointed  administrator  of  said 
estate.  'SaidAhdrew  Martin,  father  of  said 
petitioner,  la  in  all  respects  competent  to 
serve  as  administrator,  except  that  he  is  a 
nonresident  of  the  state,  being  a  residoit  of 
Ireland.  For  this  reason  he  is  neither  com- 
petent nor  entitled  to  serv«  as  administrator. 
Code  CIV.  Proe.  i  1369.  The  petitioner  him- 
self is  a  resident  of  thla  state  and  in  all  re- 
spects competent.  The  lower  court,  finding 
that  Andi'ew  Martin  was  incompetent  to  be 
appointed  by  reason  of  non* esldence,  conclud- 
ed that  petitioner  had  no  right,  under  sec^ 
tlo4i  1383,  Code  of  Civil  Procedure,  to  a  revo- 
cation of  the  letters  theretofore  granted  to 
Clarence  Martin;  the  theory  being  that  such' 
section  authorized  the  revocation  of  letters 
only  ui)on  the  petition  of  a  relative  who  is 
himself  competent  to  serve  as  administrator, 
or  upon  the  petition  of  a  competent  nominee 
of  such  a  relative  who  is  himself  competent. 
It  therefore  denied  the  petition.  This  is  an 
appeal  by  said  petitioner  from  th«  order 
denying  bis  petition. 

Section  1383,  Code  of  Civil  Procedure,  pro- 
vides: "When  letters  of  administration  have 
been  granted  to  any  other  person  than  tbe 
surviving  husband  or  wife,  child,  father, 
motbet,  brbtber,  or  sister  of  the  intestate, 
any  one  of  them  who  is  competent,  or  any 
competent  person  at  the  written  request  of 
any  one  of  th^n,  may  obtain  the  revocation 
of  the  letters,  and  be  entitled  to  the  adminis- 
tration, by  presenting  to  the  court  a  petition 
praying  the  revocation,  and  that  letters  of 
administration  may  be' issued  to  him."  The 
words  "who  is  competent,  or  any  competent 
person  at  the  written  request  of  any  one  of 
them,"  were  Inserted  In  this  section  by 
ameddment '  April  16,  1S80.  Amendments  to 
Codes  1880,  p:  80.  Sections  1384  and  1385, 
Code  of  Civil  Procedure,  provide  for  the  no- 
tice and  hearing  on  such  petition;  and  the 
latter  section  provides  that,  "If  the  right  of 
the  applicant  is  established,  and  he  is  com- 
petent, letters-,  of  administration  must  be 
granted  to  bim,  and  the  letters  of  tbe  former 
administrator  revoked."  By  section  1360, 
Code  of  GivU  Procedure;' It  is  provided  that 
"no  person  is  competent  or  entitled  to  serve 
as  .administrator  o^f  ^dml|ilstratrlx"  who  Is 
(i)  under  the  age  of  majority.  (2)  not  a  bona 
fl4e  resident  of  the  state,  (3)  convicted  of 


an  Infamous  crime,-  (4)  adjudged  by  tbe  court 
incompetent  to  execute  the  duties  of  tbe 
trust  by  reason  of  drunkenness,  improvi- 
dence, or  want  of  understanding  and  In- 
tegrity. 

It  is  not  disputed  that  Andrew  Martin,  by 
reason  of  Ills  nonresidence,  was  not  "compe- 
tent or  entitled  to  serve  as .  administrator" 
(section  1369,  Code  Civ.  Proc.),  and  that  he 
was  therefore  not  entitled  to  personally  petl- 
tion,  under  section  1383,  Code  of  Civil  Pro- 
cedure, for  tbe  revocation  of  tbe  letters  there- 
tofore gn^uited  to  Clarence  Martin,  Does  sec- 
tion 1883,  Code  of  Civil  Procedure,  give  hl» 
nominee  any.  greater  right  In  the  matter  than 
he  himself  bas?  Was  it  the  Intent  of  tbe 
framers  of  the  amendment  of  .1880  to  that 
section  to  give  to  a  relative  named  therein 
tbe  right,  under  the  dicumstances  set  fortb 
therein,  to  clothe  any  competent, person,  not 
otherwise .  entitled  to  administer,  with  tbe 
authority  to  obtain  a  revocation  of  the  let- 
ters preriouBly  issued  to  another  and  a  grant 
oct  letters  to  himself,  although  be  (sucb  rela- 
tive) could  not  ask  for  such  revocation  or  be 
appelate  administrator  by  reason  of  bis 
own  incompetency?  This  is  the  question  pre- 
sented b;  this. appeal. 

Tbe  meaning  of  section  138S,  Code  of  CItU 
Procedure,  in  this  regard  is  not  entbrely  free 
from  doubt;  but  we  are  of  the-  opinion  that 
the  lowei:  court  was  correct  in  Its  conclusion 
that  the  section  authoriaes  tbe  revocation  of 
letters  already  granted  only  upon  the  peti- 
tion of  one  of  the  designated  relatives  who  Is 
competent  to  serve  as  administrator,  or  tbe 
petition  of  a  nominee  of  such  a  one,  1.  e.,  the 
nominee  of  one  wbo  is  himself  competrait  to 
serve  as  administrator.  Taking  tbe  section 
as  it  stands,  without  regard  to  other  sections 
of  our  probate  act,  and  looking  solely  to  Its 
genet's!  purpose,  sucb  would  appear  to  be  a 
fair  construction  of  Its  provisions.  Tbe  gen- 
eral purpose  of  tbe  section  has  been  declared 
to  be  to  allow  a  prior  right  to  letters  to  be 
asserted  against  one  who  bas  obtained  a 
grant  of  letters  by  virtue  of  a  secondary 
right;  to  permit  the  former  administrator  to 
be  superseded  by  a  person  of  another  and  sa- 
perlor  claim.  See  Estate  of  Wooten,  56  CaL 
322,  326;  Estate  of  Aldrlch,  147  Oal.  343,  345, 
81  Pac.  1011.  It  is  solely  in  the  Interest  of 
the  person  having  such  prior  right  or  belong- 
ing to  sucb  superior  clbss.  But  if  the  relative 
is  Incompetent  under  the  laws  of  this  state 
to  obtain  letters  or  serv%  as  administrator,  he 
has  no  prior  right  to'  letters  over  the  person 
theretofore  appointed,  and  does  not  belong  to 
a  superior  class  in  the  matter  of  the  right  to 
letters.  Tnis'  being  the  situation,  tb6  Legis- 
lature provides ,  for  the  initiation  of  proceed- 
ings for  ^revbcjition  when'  letters  have  been 
granted,  to  any  other  person  than  to  a  bus- 
band  or  wife,  ch^id,  father,  mother,  brother, 
or  sister  of  the  deceased  "by  any  one  of  them 
who  Is  competent,'  or'  any  competent  person 
at  the  written  request  of  any  one  of  them." 
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The  rigiht'to  obt&ln  «adi  reTocatlbn  Is  soli^ 
for.tbe  b;enefl^  of  tbe  relative.  It  Is  Umtted; 
by  .express,  terms,  Id  the.  first  Instance,  to 
snch  of  tbe  desigfaated  relatlTes  as  are  tbem-' 
selves  competent;  and  the  words  "at  the 
written  ireque^t  of  any  one  of  them"  ma; 
well  be  construed  as  referring  solely  to  those 
described  in  the'  last  preceding  clause,  viz., 
"any  one  of  them  who  is  -  competent,"  thos 
giving  the  oo«pel«Nt  relative  the  right  te  act 
either  directly  or  thrbiigb  a  nominee. 

When  we  consider  tbe  section  in  the  light 
of  the  well-settled  law  as  to  the  rights  of 
such  relittlves,  other  than  a  sarvlving  hus- 
band or  wife,  OB  an  original  application  for 
letters  of  administration,  this  would  appear 
to  be'  almost  the  hecessa.ry  construction.  Seo- 
tloin  1365,  Code  of  Civil  Procedure,  specifles 
the  persons  "entitled  to  administer,"  and  the 
ordw  In  which  they'  are  severally  entitled, 
being: '  "Iv  The  sarvlving  busband  or  yrlte, 
or 'some; 'competent  person  whom  be  or  she 
may  request  to  have  appointed.  2.  The  chil- 
dren." 3.  The  father  and  mother.  4.'Th« 
brothers.  5;  The  sisters,"  etc.  It  IS  thorough- 
ly settled  ^htit,  except  In  the  case  of  a  sur- 
viving husband  or  wife,  the  competent  nonkl- 
nee  of  a  telaHVe  who  Is  Ineompeteiit  by  rea- 
son bf  ndnr^iflence  Is  not  "entitled"  to  let- 
ters, on  ,an  original  appUcatloa  for  letters, 
by  virtue,  of  bis 'nomination  by  such  relative. 
See  Estate  of  Beecb,'  03  Cal.  iS&;  Estate  of 
Muersing,  103  dal,.  685,  37  Pac,  520;  Estote 
of  Kelly,  67  Cal.  Sl;"  Estate  of  Morgan,  OS' 
Cat.  248.  tt-  Is  thus  clear  that'  tb6  competent 
nominee  of  a  nonresident  child,  father,  moth- 
er, brother,  or  sister,  of  the  deceased  would 
not  have  been  /entitled  by  reason  of  snch 
nomination  to  letters  of  administration  as 
against  Clarence  Martin  at  the  time  the  lat- 
ter was  appointed.  If  be  had  then  filed  his 
I>etittoti  asktng  for  isnch  letters;  and  this  be- 
cause of  the  ihcoihpetency  of  the  person  nom- 
inating him.  The  case^  citad  make  this 
clear,  and  the  fact  is  not  dtsputefl  by  :ieam-' 
ed  coupsel  for, appellant  It  tsunreasonahlei 
to  assume,  In  the  absence  of  language  cfleaTly 
compelling  snch  a  (Conclusion,  that  the  Legis- 
lature Intended  that  such,  a  nominee  should 
have  the  absolute  right  to  insist  on  the  rev- 
ocation of  letters,  the  IssuaiKe  of'  which  nei- 
ther henbr  tbe  person  nominating  him  could. 
have  successfully  opposed  In  the  first  In- 
stance. EspeKrially  is  this  ;trae  when  we  bear 
In  mind  that  the  purpose  of  section  18SS, 
Code  of  Civil  VmeeAtmi  iS>  as  we  have  said, 
to  allow. a  prior  right  to  letters  to  he  assort- 
ed agalti^^  obe  who  ha^  obtained  a  grant  of 
letter^  by  virtue' of  a  secondary  right. 

Much  reli^qce  is  placed  I^  appellant  on  ^he 
fact  that  the  amendmept  to  section  1383  was, 
made  within  a  tevr  weeks  after  this  court  ,der 
mP.-,fi7„ 


cided  the  case  of  Satate  oi;  Cotter,  64  Cal. 
215,  wherein  it  was  held  that  the  surviving 
^.t)^l)ai;d  or  yitte  of  a  deceased  person,  though 
Incompetent  to  serve  On  account  C|f  nonr^- 
dence,  nevertheless  Is  entitled  to  nominate  A 
sii^able  person  for  admluistratdr,  who  wduAl 
thereupon  become  entitled  to  letteiss  on  -an 
original  ai)t)UcatioB  in  preference  to  any  of 
the  other  persons  natued.  in  section  1365, 
Code  of  Civil  Procedure.  This  section  has 
already  been  referred  -  to.  The  decisioB  to- 
ferred  to  was  based  upon  'the  express  lan- 
guage, of  subdivision  1  of  that,  sectioo,  which 
glv^  the  first  right  to  letters  to  "the  /surviv- 
ing husband  or  wife,  or  some  competent  per- 
son whom  he  or  she  may. request  to  have  ajK 
pointed."  .'It  wa»said  that  this  statute  "does 
not  make  the  right  of  the  surviving  husband 
or  wife  to  nominate  depend  .upon  the  matter 
of  residence."'  But  the*  Legislature  was  deair 
Ihg  with  an  entLreiy  dtfferent  qnes'tlon  in 
amending  section  1383,  Code  of  Civil  Proce- 
dtae,  vlt.,. the- right  to  a.  revocation  of  letters 
already  granted  at  the  instance  of  one  having 
i  prloV  rlg|it;  and  we  4o  o^ot  ibiok  that  t)^ 
language  used  by  it  in  such  amendment,  was 
such  as  to  warrant  a  conclusion  that  it  wait 
endeavoring  to  apply  the  -rulp  declared  W  the 
Cotter  Case  to  applications  for  revocatloni 
E}8i>eciaUy  is  this  true  -when  -we  consider  that 
no  amendment  was  madd,  oonferrtaig  upori 
the'  bominee  of  any  belt,  other  than  the  suri- 
vlvlng  husband  or  wife,  the  right  to  letters 
of  administration  in  place  of  said  heir  upoi) 
the  original  granting  ot  letters.  - 

It  may  be  that  there  Is  no  good  reason 
why  any  heir  Should  not'  bef  placed  In  the 
same  position  fai  the  maftter  of  obtaining  let- 
ters in  the  first  Instance  ks  Is  the  surviving 
husband  or  wife;-  that  is,  with  the  absolute 
right  to  nominate  in  his  place,  even  If '  W 
competent  by  reason  of  nonresldence,  some 
competent  person  to  act  {n  his  place^  who 
shall  have  tbe  same  right  to  letters  that  he 
weuM  have  If  a  resident  of  the  state.  That, 
however,  is  a  matter  Withhi  the  legislative 
domain.  As  has  t^een  said  by  thl^  court,, 
"tnere  have  been',"at  Various  times,  so  many 
am^dments  to  the  Code  concerning  the  right 
of  administration  that  It  ts  <[ulte  difficult  to 
extract  a  harmonious  system."'  Estate  of 
I^elly,  67  Cal.  81.  We  cannot  claim  that  our 
construction  Of  section  1363;  Code  of  Civil 
Procedure,  makes  our  system  ih  this  regard, 
absolutely  harmonious;  but  as  many,  if  noti 
more,  discordant  notes  would  lie  found  if  thw 
construction  contended"  for '  by  appellant^ 
should  be  .adopted,  ,       . 

The  order  appealed  from  Is  affirmed. 

W«  concur:    SUAWt  J.;  SIiOSS,J. 


,     .    J>..A  *  .,.'1  .l»'j     .■■ 
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a<3  Cal.  Ml)      ,   . 

In, «  EVERTS'  ESTATE. ' 
;    ■.    (S,  E.  '6,072,  6,073.),    ,.'.'. 
(Sopretne  Court  of  California.     Aiig.  6,  1912. 
Rehearing  Denied  Sept.  6,  1912.) 

i.  Appeai.  a»d  Ebbob  (j  979*)— Nbw  Tbiai.  (i 

d8*)— Wills  ($  155*5— Want  of  BvidK^ck 

— Bevikw. 

.  iVfaS' granting  of  a  new  trial  for  want  of 

evidence  to   support   the  verdict  ia   nsoally  a 

matter  almost  entirely  within  tlie  diacretion  of 

tile  trial  court,  Which  will  not  be  reversed  In 

the  «fo8ence  of  abuse  of  discretion. 

(Ed.  Note.^For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  ff  8871-3873,  3877;  Dec. 
■Dig.  r»79;»  New  Trial,  Cent  Dig.  H  135- 
140;  Dec.  Dig.  J  68;*  Wills,  Cent. 'Dig.  || 
876-381T   Dec  Dig.  {  155.*] 

2:  Nbw  Tbiai.  (|  9*)-- SbpabatiI  Ibbveb. 

It  la  within  tb«  power  af  the  trial  eoort^ 
where  there  is  more  than  one  .i^au»  of  fact  in 
«  case,  and  euch  issues  are  distinct  and  septira- 
ble  in  theit  nature,  to  order  a  new  tHal  of  'one 
ilMTO  and  refuse  it  as  to  the  others. 

[Bd.  Note.— For  other  eases,  see  New  Triidr 
Cent.  Dig.  |  12;,  Peo.  Dig.  1,9.*] 

8.  Nbw  Tuaz.  <|  170*>4-SBPARAn .  Iflscns- 

.    ^BVBRANCE,,  ,.,■•    .1 

■■'.  Where  a  pew  trial  is  granted  aa  fo  :one  of 
tiro  separate  issues,  it  authorizer  a~  n-exami- 
BBtion  only  of 'the  Isaue'On  which  the  new  trial 
h^a.  been,  ordered ;  the  voving  party's  remedy 
aa  ,to  the  Others  bf ing.  limited  to  an  appefil  .from, 
the  part  of  the  order  denying  the  motion'  as  to 
tSsem, 

(Ed.  Note.-^For  otftetr  eaa^s,  sie  ^#  THal. 
Cent.  Dig.  I  887»   Dec.  Dig.  |  170.*1 

4.'WlIX8     (|i    lfle*)^EVlDBHGB— FBATJD-iU«» 

.    DUB    I^fFLXTENCB.    . 

Evidence  AeJd  to  sustain  a  verdict  finding 
thatf  a  will  offered  for  probate  had  not  been 
procured  by  fraud  w  mdaa  influence.     ' ' 
.  [Ed.,Note.— F«r  other  dues,  see  WiHa,  C«at 
J>ig.ll  421-437;.  Dec  Dig..  J  166,*]  (         .. 

5.  WlJ,L8  (I    15$.*)— rJFRAUD  — USDIM   Ifnsic* 
BNCE— FBOMISB  TO  DiSTBIBUXE. 

A  will' executed  oh  the  fhith  of  a  promise, 
that  the.  sole  beneficiary  would  distribute  cer- 
tain of  testatrix's  estate  among  cerUlO' .chari*" 
ties  is  not  procured  by  l|raud  or  undue  inflq- 
ence;  but  if,  after  testatrix's  death,  the  donee 
fails  oT'refuiies  to  pet^orm  the  promise  <!he 
donee  wtd  the  property  :may  be  charged  #ith 
a  trust  in  favor  of  tlfp  .Intended  f>ene^iajrifl9. 
p;d.  Note.— For  other  cases,  see  Wills,  Cenj;. 
D^gTl  371;  Dec.Dlg:  8  153.*f 

6.  TbIAL  (^  253*)— ISSi'BtfCTION8-r-EX(?I.T7DiNO 

■.BvrDBWCB.     '•-'■.'■■•'■ 

■The  courts  having  given  instrnctioiM-  ib  «' 
will  .contest  concerning  unsoundness  of  mind^iO' 
introducing  the  subject  of  undue  ^Soenoe^ 
charged  that  unsoundness  of  mind  and  undue 
influence  Were-  entirely  distinct  grounds  foi^ 
deniriag  the  piobdte  of  aiwiU;  that  a  person 
might  be  the  victim. pf  undue  influence,  wheth' 
er  at  the  timi  sound  Or  unsound  in  mind;  and 
thdt,  -If  the  Jury  f bund  the  testatrix  was  of' 
WBMXIbd  mind 'at  ithe^ time  of  the  ezeeation  of 
t)fe  Fill,  then  it  w«s  entirely  immaterial  whethr, 
er  the'principhl  beneficiary  exercised,  any  undue 
influence  over  her  in  the  matter  of  the  execu- 
tion of  .the  idll,  becansie  nnsoiRidnesa  of  mind 
would  incapacitate  her  to  execute  the  will,  "in- 
fluence or  no  influence."  Held,  that  such  in- 
•tructioivtwas  Btot 'oUjMtlonable  as  authorising 
the  Jury,  after  finding  unsoundness  of  mind,  to 
conclude  that  they  need  not  consider  the  »yi- 
deuce  relating  to  undue  influence. 

[Ed.  Note.— For  other  cases,  see  Trial  Cent 
Dig.  ii  613-623;    Dec.  Dig.  |  268.*] 


T.JTbiai:.  <|  lM4)T*Iir«iBT7<moirs— Bnser  or 

BV^DBSCE. 

'  '  A'  request 'to  dlrarge  in  a  win  contest  that 
two'  former  Wins'  ^ei^  admitteQ  as  tendin);  to 
raise  a  protability  of  nndiM'lafloenos,  and. that 
they,  were  limited' to.  tliat -purpose,  was  imr 
proper,  being  a  charge  as  to  the  effept  of  evi- 
dehce. 

{Eld.  Note.— For  other  cases,  see  Trial.  Cent 
IHg.  M  413,  436,  4S»'441k  446-4i>4,  4fi&-W6: 
Deo.  pig.  I  194.*]      ,. 

&  WuiLS  <|  331*)— OoKnsiv-IiraTBiTcnoHs. 
An  iqstruction  that  two  forqaier  wills  were 
admitted' in.  evidence  to  show  the  state  of  mind 
of  testatrix  toward  ttte  'beneficiaries  therein 
nam^d,  aind  not'  specifically  to  show  that  she 
made  the  wiU  in  controversy  while  of  onsonnd 
mind,,  or  through  nadue  influence  of  ^and,  was 
not  erroneous. 

'  fBd.  Note:— For  other  cases,  see  Wills,  Cent 
Dig.  H  782-784,  786,  787;   Dec  Dig.  {  331.*] 

9.  Tbial  ({  260*)- iHSTBtrcnoNs-rRBQUBaT  to 

CaABO)fr— INBTB0OTIONS'  GtVBlT. 

Where,  in.  a  will  oontast;  th«  edart  charged 
that  in  considedna  the  iaa*M  of  undue  inflneaoe 
the  Jury  should  taae  into  consideration  the  aga 
and  mental  and  physical  condition  of  testatrix 
as  shown  by  the  evideBcej  that  an  Influence 
which:  she  was  too  weak  to  resist,  and  wliidi 
destroyed  her  free  agency  .and  prerented  the 
free  and '  vdluntary  action  of  her  Judgment, 
amounted  to  nnduef  iiifiuence, '  and  that  undue 
iWBuenos  was  the  coatrol'  of  another  will  orer 
tha^  of  tesutriz,  whose  .facultiea  had  txien  m 
impaired  .as  tp  submit  to  that  control,  such 
iasmictiote  covered  a  request  to  charge  that 
the  amount  of  ntida*  inltueiice  which  woold  in- 
validate a  will  varies  with  the  strength  or  weak- 
ness of  testatrix's  mind  and  will,  and  the  in- 
fltlenee  whlcHi  would  subdue  or. control  a  mind 
naturally  weak,  or  which  bad  become  impaired 
by.  age,  weakness,  disease,  or  any  other  cause. 
might  have  no  •  effect  to  .overcome  M  mislead  a 
mind  naturally  strong  and  unimp^red  by  any 
of  the  causes  stated. 

lEd.  Note.— For  other  cases,  see  Trial  Cent 
Dig.  K  651-659;    Dec  Dig.  \  "260.*] 

10;   BVIDBWCB    (S   890*)— DoOTTIOERTS-^UBac'S 

ChaBt.  " 

A  nurse's:  ohaBt  «r  .hiemorandniB  of  the 
pulse  of  testatrix,  and  her  symptoms  dnrinc  her 
last  iuAess  trat  not  legal  jevidence  of  ue  facts 
stated  thereifa.  'i    ''■ 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent  Dig.  iH  1888-^^97;    Dee.  Dig.  |  350.* j 

11.  TBiAL  (|"282*)— IiretBtJoWoAlft— Apmjoa- 

BLI>nT  TO  EVIDBNCE; 

Where,  in  a  will  contest  it  Was  shown  that 
a  nurse's  chart  showing  testatrix's  symptoms 
and  pulse  durlh^  her  last  illness  had  been  lost, 
but  there  wai  no  ptfOof  that  it  was  willfullv 
destroyed  or  suppoessed,  or  that  it  'was-  kept 
for  or  delivered ,  to  proponent  such  facta  did 
not  'furnish  a  basis  for  a  refused  instruction 
that  evidence  'willfully  suppressed  was  presom- 
ed  to  bS' adverse  to'thO'^airty  suppressing  it, 
.  [Bd.  Note.— For  other  'eases,  see  Trial  Oent 
Dig.  II  50&,  69&:ei2;  Dee.  Di^  |  252.*r 

.  Department  1.  App0al .  ftom  Soperlor 
Otturt,  Santa  Cnu  Cottnl^;  (^rge  H.  Back, 
Jndge. 

In  the  matter  of  the  estate  of  Jeanette  Ia. 
Bvetrts,  deceased.  A  writing  purporting  to 
b6- 'decedent's  will  having  been  offered  for 
probate,  certain  legatees  in  an  alleged  will 
bearing  prior  date  contested  snch  probate. 
From  an  order  granting  proponent's  motloli 
for  a  new  trial  on  the  issue  of  insanity. 


•far  ether  eases  see  ssbm  tapU  and  iseUa*  NOMBBS  In  Dee.  Dig.  ft  Aak  Dig.  K«y-N«.  Series  ft  R^'r  iBdszw 
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fcqd  deitylng  contestant'  ii)(>tI6n  'foi^  a  new 

trial  on  the  Issues  of  imdue  Influence  and 

fraad,  contestants  appeal  separately.  Af- 
firmed. 

Caias.  M.  Cassin  and  Benj.K.  Knl!;ht,  for 
appellants,  ^tratton,  Ka^rmas,  A  Xorcl^na, 
for  respondent 

SHAW,  J.  .  Jeanett«  L.  Everts  died  in  San> 
ta  Cms  county  on  January  16,  JPU.  .,Qb 
January  19,  1911,  a  petlitlon  for^  tlve  probate 
of  a  writing,  dated  January  18,  1911.  pur-< 
porting, to  bte  Joer  will  was  filed.  A  will  pre- 
viously executed  bad  given  certain  legacies 
to  tbe  oontef^ants  above  otentloned.  Tbey 
appeared  and  filed 'a  contest  of.  tbe  will  of 
January  13th.  Tbe  crounds  of  contest  were, 
first,  tbat  tbe  decedent  was  of  nnsoimd  nUnd 
when  aaJM  paper  was  ezecated;;  a^cosd,  that 
it  was.'ppocured  iby  undue  Inftuenoei  tUrd, 
lihat  it  was  procured  by  fraud.  The  tasues 
were  tried  by  a  jury,  wbldi  found  tbat  the 
decedent  was  of  unsound  mind  ae '  flUeePd, 
but)  tbat  the  will  was  not  procured  i  by  ilraad 
er  undue  influence.  Tberenpon  the'  propon- 
•nt'ond' contestants  moved  separately  for  a 
Itew  trial  of  the  issues  decided  against  them 
respectively;  tba  proponent  :asking.  a  new 
trial  lOf  tiie  issue  as  to  insanity,  tbe  contest- 
ants for  a  new  trial  of  the  issues  as  to  un- 
due influence  add  fraud.  Tbe  court  graqte<1 
tbe  motion  of  the -pooponent  and  oondered  a 
now  trial 'Of  the  isstw  as  to  insanity,  andj 
denying  tbef  motion  of'  contestants,  ref deed  a 
new -trial  of.the  questions  of  undue  ilnfluenoe 
tod  fraud;  The  oontestasts  appeal  serrate* 
ly  frdnc  each  ardei^;"tlke  appeal  from  tbe  or- 
der relating  to  itbe  issue  of  Insanity  being 
case  No.  ^073,  and  that  from  the  order  up- 
on the  Issuee  of  undue  Influenlce  and  fraud 
telng  case  No.' 6,072. 

'  [1]  Tbe  grantiag  of  h  new  Mat  for  want 
Of  evideiKe  to  support  tbe  verdict  is  usually 
a'  matter  alAiost  enttr^<  wttbln  the  dlscre* 
tlon  of  tbte  trial  court  Subh  order  will  not 
be  reversed,  unless  an  abuse  of  discretion-  hv 
pears.  Estate  of  Motz,  136  CaL  600,  69  Pac. 
294;  BJormaD  v.  Ft:  B.  R.  'Co.,  92  Cal.  601, 
28  Pac.  591:  The''recet4  contains  no  sub- 
stantial evidence  tbat  tbe  testatrix  Was  of 
unsound  mUd'  or  otherwise  thtompetent  to 
matte  a  wiH  at  the  time  of  iibe  <exectition  of 
the  winin  question.'  TI»e'*omt  very  prop- 
erly ordered  a  new  trial  of  tbat  issue. ' 

[2, 1]  It  IS  within  the  power  of  tbe  triat 
court.  Where  there  is  more  than  one  tssu^  of 
fact  In  a  case,  and  such  issues  are  distinct 
and  separable  in  their  nature,  to  order  a  ioew 
trial  of  one  issue  and  refuse  it  as  to  the 
others.  San  Diego  L.  &  T.  Co.  t.  Neal,  78 
Cal.  64,  20  Pac.  372,  3  L.  R.  A.  83 ;  I>uff  v. 
Duirr,  101  Cal.  4,  3B  Pac.  43T;  Mountain,  etc., 
Co.  T.  Bryan,  111  Cal.  38,  43'  Pat  410.  These' 
oases  declare,  t(is6,  tbat  wlien  such  new  trial 
fe  granted  it  of^ens  for  examination  only  the 
issue  upon  whick  It  Wbrdered;  that  tbe  dc-' 
termination  of  the  other  Issues  remain  'in 


the  repp i-d;  a'n^  tiiat  th'ey  cannot  be  retrledt 
The  only  remedy  of  the  moving'  piixty  a^.  to 
those .  Issues  is  to  appeal  fron^  the  pOirt  6i 
(heorder  denying  the' motion, for  a  new  ti;lal 
{IS  to  them.  Tbis  the  app^llan^s  ,have  d^ne 
In  this  ca^.  If  we  affirm  that  pajrt  of  tbe 
prder  depying'the  new  trial  as  to  fraud  >^d 
undue  influence,  tl)e  findings,  on  those  issueef 
will  jstand  unaffected,  and  tbe  new.  trial  to 
follow  in  the  lower  court  .must  t>e  jConflne4 
to  the,, question  of  tlie  onsoonf^ss  of  niind 
of  this  decedent  •,,-., 

[4],^e  decedent  left  b.pt,one  ]>.elr.«t  law, 
patuely,  the  proponefi^,  Sai»bT.M<  Cbapman, 
her  daughter.  :  By  -the  instrument  of  Janu? 
ary  ^3,  l|9il,.b^re  offered  for  probate,  th^ 
dt^ed^ntgave  aU  .her  property  to:her'dang|ir 
ter, .  appointed  Jher .  executor  wltbont  txmdat 
apd.  revoked  all  fomaen  wills.  Oo  December 
s,. 10019,  she  made  a  yii.\l  giving  the  contest- 
auts,  10  in  'Dumber,!  legacies  amonatiog  to 
$17,000,  end  to:  other  person?  and  iDstUutieui 
legacies  amountiag  to  |13,$00,  lier  sunmer 
home  to  her  cousiq^  Etta  Alfred,  for  her  llfiSi 
«j)d  tbe  reatdoe  to  ben  said.daagbter. ■  The 
contestant,  -Harry  J.  Bias,  who  was.designated 
ae  exQcntor  in  said  former  will,  was  the  aaif 
patural  person  among  the/oontcatante'  whb 
were  ji^Bied  tberaia. as  .legatees.  Hia-legu^ 
of  $2,000  ivas  said  to  be  for  past' servioe»  and 
for. hie  services  as  executor.  The  other icaaf 
testants  are  benevolent  and  religious  eode* 
ties  and  corporatiOos.:'  The  valuelof  ttie  ea^ 
latei  is  aboutj$UMKK>.  '  ■  '    '  '   v-     ' 

>  Tbe  undue  tafluence,  ik  alleged,  cotistetM 
oif  the  linpartunitldg,  advice,  solicitations,  attd 
representations  of  Barab  Iff.'  Cbapnian'  and 
others  acting  for  tier,  whereby  the  will  and 
purpose  of  the  decedent  to  leave  piirf  of  her 
property  to  others  Was  dverieotue,  slid  bM 
was  caused  to  make  theiwill  ^vlng  It' ait  to 
said  daughter.  The  fraud,  as  alleged,  con- 
sisted of  prbmfses  and 'repreeentatlohls;' said 
tb-  have  been  made  by  'ilbi  for  Sarah  M. 
Ctaaiiman'  to  the  decedent,  that  if  the  dede- 
dent 'WouldexecutC  the  'n^U' in  question  leav- 
ing all  her- property  to' said  Sarah;  she,  tb^ 
said  Sarahi  would  distribute' a  pari' of' tie 
sarnie 'aotong' certain  nlCc^s  and  co'ustna  of 
the  d^eedent-aiid'ceTtaiEt  churches 'ai^d'ci^ari'^ 
table  institutions,  according  to  the  wish  and 
intedt  of  the  deciedent, '  which  protnis^,  .ft'lj 
alleged,  were  made  without  any  Intention  o^ 
performing  them,  and  by  means. thereof  she 
was  Induced  to  and  did  make  said  Will.  '' 
"  So  far  as  the  point  that  the  Verdict 
against  the  contestants'  on  these  tw^  issues 
is  contrary  to' the  fevldenC^  Is  concerned,  no 
extended  discussion  is  riequired.'..A  'pjerijsai 
of  the'  record  sho^vs  that  it  Ifeias^  the  gteat' 
preponderance  of  the  feVldenc'e  was'  agaliist^ 
the  Contestants.  Thete  iwasnd  featisfaetory 
^■Wdence  of  undue"lnfluetice.'  'Tiie  clrcum-' 
staifces  proven  to  show  '.It  were  all  feadlly 
susceptlMe  of' aft  irinoc^ht  ^xpiahation.  'Qn,' 
tbe  subject  of  fraud',  the  evidence  waS  Want- 
ing'upoh  the  Important  element  of  fraudu-' 
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l^nt  or  bad  Intent,  ll^ei^  yraM  eyi<Ience.  that 
tSxe  defcedent  desired  ^glve  a  considerable 
part  of  her  estate  to  certain .  churches  and 
pode^ies  and  to  other  relatives,  and  also 
that  she  wished  to  place  it  all  in  control  of 
her  daughter  for  distribution  of  that  part 
according  to  her  desires;  that  the  daughter 
was  informed  of  these  desires,  and  promised 
the  decedent  tllat.  If  the  will  was  made  giv- 
ing It  all  to  her  unconditionally,  she  would 
carry  otit  those  desired;  and  that  the  will 
was  made  upon  the  ftilth  of  this  promise. 
But  thare  is  no  substantial  proof  of  bad 
ftitth  ou  the  part  oi  the  daughter,  or  of  the 
allegatton  that  she  made  such  promise  with- 
out any  intention  of  performing  it  She  did 
not  testify;  but  her  counsel  stated  that  she 
did  not  deny  the  promise,  and  that  she  in- 
tended to  perform  it  The  only  evidence  of 
any  consequence  that  might  be  supposed  tb 
indicate  a  contrary  purpose  is  the  testimony 
of  the  representatives  of  one  of  the  contest- 
ant churches,  who,  the  second  day  after  the 
funeral  of  the  testatrix,  half  playfully  re- 
minded the  daughter  of  a  promise  she  had 
a  few  hours  before  expressed  to  carry  out 
her  mother's  wishes  concerning  the  intended 
bJBnefldarles  of  the  estate,  to  which  the 
daughter  answered:'  "You  know  my  heart; 
but  I  am  making  no  promises."  It  appeared, 
however,  that  at  that  time  she  had  not  seen 
tlie  previous 'will,  and  was  not  fully  advised 
as  to  -the  details  of  her  mother's  'wishes; 
that  Bhfe  bad  received-advice  from  hear  at' 
tomey  in  the  meantime;  and  that  sihe  then 
figaip  avowed  her  intention  to  carry  out  her 
mother's  desires.  The  jury,  on  this  evi- 
dence, was  entirely  Justified  in  finding  that 
the  will  was  not  procured  by  fraud. 

(SI  A  will  executed  upon  the  faitii  of 
such  a  promise,  honestly  made,  cannot  be 
said  to :  be  procured  by  fraud  or  undue  in- 
fluence. If,  after  the  death  of  the  testatrix, 
the  donee  fails  ocirffuse^  to  perform  the 
promise,  a  diflTero^t  question  arises  «nd,  al- 
though the  will  stands  unaffeoted,-  the  donee 
and.  the  property-  may  be  charged  with  a 
trust  in  favor. of  the  Intended  beneflqlarlee. 
Pe  I^ur?ncel  v.  De  Boom,  48  C^  585;  Es- 
tate of  Brooks,  54  Gal.  475;  Cttrdy  f.  Ber- 
ton,  7.9.9^1.  .426,  21  Fac  858,  5  L„B.  A.  180, 
1^  Am.  St.  Rep.  157.. 

[6]  Tii^  court  instructed  the  Jury  that  nn- 
due'lnfluence  and  unsoundness  of  mind  were 
entirely  diathict  grounds  for  denying  probate 
of  a  will;  that  a  person  might  be  the  'victim 
(>f..QQ.due  in^uence.  whether  at  the  time 
sound  or  unsound  in  mind;  and  that,  if  they 
found  that  the  testatrix  was  of  unsound 
mind  at  ,the  time  of  the  execution  of  the 
will,. then  U  i^as, .entlr^y  Immaterial  wheth- 
er or  not  the  paughler  "exercised  any  undue 
influence  over  her  in  the  matter  of  the  ex- 
ecution of  the  Vfill,"  be<^use  unsoundness  .of 
mind  Itself  would  -  incapacitate  her  to  exe- 
cute ■  the  will,  "Influence  or  no  Influence." 
The  appellants  .contend  that  the  Jury,  after 
finding  that  ,9uch  unsoundness  of  mind  .was. 


^tabUsbedf  ..would  ■  oonolade  from  this  :  ftk 
etructioa  tJiat  th);^  seed  not  consider  the 
evidence  relating  to  undue  Influence,  and 
that.  In  effect,  it  did  prevent,  or  may  have 
prevented,  them  from  considering  that  evi- 
dence. The  contention  Is  not  tenable.  This 
statement  was  made  immediately  following 
the  instructions  concerning  unsoundness  of 
mind  and  in  introducing  the  subject  of  undue 
tnflnence.  It  Was  correct  in  point  of  fact. 
It  does  not  purport  to  tell  the  Jury- that  it 
would,  in  the  event  stated,  be  Unnecessary 
or  Immaterial  for  them  to  consider  the  evl' 
dence  as  to  undue  Influence,  or  to  find  upon 
that  issue.  The  court  iwoceeded  to  Instruct 
the  Jury  fully  upon  the  quefitlon  of  nndne 
influence,  and  in  effect  directed  the  Jury  to 
consider  the  evidence  relating  to  it,  to  de- 
cide the  issue  according  to  the  evidence,  and 
to  return  a  vetdict  thereon.  Tlie  Jury  must 
be  presnmed  to  have  obeyed  these  direetiona. 
There  is  nothing  In  the  record,  or  even  In 
the  evidence,  to  Indicate  the  contrary. 

[7]  There  was  no  error  In  rc^slDi;  the  re- 
quested instruction  'to  the  effect  that  the  two 
former  wills  were  admitted  for  the  purpose 
of  tending  to  raise  a  probability  of  undue 
influence,  andtliat  they  were  limited  to  that 
purpose.  Such  an  instruction  was  improptf, 
being  an  Instruction  as  to  the  effect  at  evi- 
dence. 

[I]  The  InstMiction  tlmt  these  two  former 
wills  were  allowed  in  evidence  for  the  pur* 
pose  of  lAowing  the  state  of  mind  and  feel- 
ing of  tlK  testatrix  towards  the  beneficiaries 
therein  bamed,  and  not  q>eclflcally  to  show 
that  she  made  the  will  while  of  unsound 
mind,  or  through  undue  Influence  or  fraud, 
is  not  erroneoua  It  was  for  the  Jury  to  de- 
termine what  feeling  or  state  of  mind  to- 
ward those  beneficiaries  was  indicated  by 
these  wills,  and,  having  done  so,  to  decide 
whether'  it  did  or  did  not  tend  to  prove  the 
facts  stated.  An  instruction,  to  the  effect 
that '  It  did  prove  those  facts,  by  the  court 
would  have  invaded  the  province  of  the  Jury. 

m  The  court  refused  instruction  7,  asked 
by  appellants,  containing  tlilB  passage:  "The 
amount  of  undue,  influence  which  'will  be 
sufljclent  to  invalidate  a  will  must,  of  course, 
vary  with  the  strength  or.  weakness  of  mind 
and  will  of  tbe  testator;  and  the  Influoiee 
which  would  subdue  or  control  m  mind  nat- 
urally weak,  or  which  had  become  impaired 
by  age,  weakness,  disease,  or  any  other 
cause,  might  have  no  effect  to  oveccome  or 
mislead  a  mtnd  naturally  strong  and  unim- 
paired, by  any  of  the  causes  above  stated." 
Tliat.  the  propositions  stated  are  correct  la 
self-evident.'  But  it  does  not  follow  that 
they  should  have  been  given  to  the  Jury  as 
an  instruction  by  the  court  The  Jury  must 
decide  all  que8tion»  of  fact  arising  from  tbe 
evidence,  at  least  where  tbere  is  a  substan- 
tial conflict  Where. ther^  is  no  such  con- 
flict, the  court  may  direct  a  verdict  but 
otherwise  it  may  Ifistruct  only  as  to  the  law. 
l^he  Instrt^ctlpn  is  m;gi|meutfitlTe  to  a  degrea 
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to  whlrli  the  Court  need  not  go.  Where  prop- 
er Instructions  on  the  point  are  giren,  a  re- 
terml  should  not  follow  either  the  glying 
OF'  refusal  to  glre  such  a  proposition  as  ar 
iaatnictlon.  In  other  charges  the  Jury  was 
told  that  In  considering  the  Issne  of  undue 
Influence  they  should  take  into  conslderatloi; 
the  age  and  mental  and  physical  condition  o' 
the  testatrix,  as  shown  by  the  evld«Rice;  thaf 
an  Influence  which  she  was  too  weak  to  re- 
jrist,  and  which  destroyed  her  free  agency 
and  prevented  the  free  and  voluntary  action 
of  her  judgment,  amounted  to  undue  influ- 
ence; that  undue  Influence  was  the  control 
of  aqotber  will  over  that  of  the  testatrix, 
whose  faculties  have  been  so  impaired  as  to 
submit  to  tbAt  control.  We  are  of  the  opin- 
ion that  the  contestants  suffered  no  substan- 
tial injury  from  the  lack  of  fuller  instruc- 
tions on  the  precise  point 

[II.  Ill  The  nurses  in  attendance  on  the 
testtftrtx  at  the  time  of  the  execution  of  the 
will  kept  a  chart  or  memorandum  of  her 
pulse  and:  symptoms,  This  was  lost;  but 
there  Is  no  eividence  that  It  was  willfully  de- 
stroyed or  suppressed,  or  that  It  was  kept 
for  or  delivered  to  the  proponent  It  was 
not  legal  evidence  of  the  facts  stated  in  it. 
EBtiitB  of  Flint  100  Cal.  399,  34  Pac.  863. 
Consequently  it  did  not  furnish  a  basis  for 
the  tnetructlon  that  evidence  willfully  sup- 
pcessed  is  presumed  to  be  adverse  to  the 
paity  ntppreeslng  it,  which  was  asked  by 
contestants  and  refused.   • 

A  niuaber  of  other  rulings  and  proceedings 
at  the  trial  axe  objected  to.  as  .erroneous. 
None  of  them,  in,  onr  opinion,  cimld  have 
affected  the  case  .to  the  prejudice  of  the  con- 
testants, or  are  of  snfficiefri>  merit  or  impor- 
t^aea  to  require  dlscuseiop. 
'  37be  otders  appealed  from  are*  affirmed. 

We  concur:  ANGELLOTTI,  J.{  «LOSS,  J 


MITCHKLIy  V.  SUPERIOR  COURT  IN  AND 
FOR  CITY  AND  COUNTY  OF  SAN  FRAN- 
CISCO et  al,    <S.  F.  5,690.) 

(Supreme  Court  of  California,  i  Aug.  5,  1912. 
Rehearing  Denied  Sept  4,  1912.) 

li  Contempt    (f    54*)  —  Affidavit  —  Suffi- 

CIE.NCY. 

Tile  affidavit  or  affidavits  upon  which  a 
contempt  proceeding  is  based  constitute  the 
oomplalnt;  and,  unless  they  eharee  acts  con- 
stitating  contempt,  the  court. is  witho.ut  juris- 
diction to  proceed. 

[Ed,'  Note. — For  other  cases, ,  see  Contempt, 
Cent.  Dig.  §§  14.V-149;   Bpc.  Dig.  §  54. •] 

2.   DiVOKCE     (S     269*)— AtlMONTT-CbNTEMPT— 

ArfTDAvrr— StJFFicrthcT. 

An  affidavit  to  punish  for  contempt  of  an 
order  requiring  a  husband  to  pay  his  wife's 
counsel  fees  and  monthly  suras  for  her  support 
pendmp  a  divorce  suit  bronglit  by  iier  was  not 
ikanffieient  for  failing  to  state  that  a  copy  of 
the  I  order  for  such'  payment  was  personally 
served  ,on  him,. or  that  he  knew  of  the  order, 
where  .the  affidavit  recited  that  he  appeared  in 


all  the  proceedings,  and  at  all  t&e  times  and 
dates  mentioned  m  the  affidavit  and  that  the 
order  was  made  on  a  specified  date. 

[BM.    Note.— For   other    cases,    see    Divorce, 
Cent  Dig.  SI  756-763;   Dec.  Dig.  f  269. •] 

3.  Divorce  (S  269*)  —  Aiimony  —  Contempt 
— Evidence— Materiautt. 

In  a  proceeding  to  punish  a  husband  for 
contempt  of  an  order  in  a  divorce  suit,  proof 
of  service  of  a  copy  of  the  order  was  immate- 
rial, where  it  was  undisputed  that  he  was  pres- 
ent when  the  order  was  made. 

[Ed.  Note. — For  other  cases,  see  Divorce, 
Cent  Dig.  a  75&-763;   Dec.  Dig.  {  269.*] 

4.  Cbbttokari  (I  58*)  —  Review  —  Matters 
Not  Shown  by  Rbcobd. 

Objection  on  certiorari  to  review  a  con- 
viction of  contempt  that  petitioner's  counsel 
was  not  permitted  to  read  his  affidavit  at  the 
hearing  of  the  order  to  show  cause  cannot  l>e 
Qonsidered,  where  the  certi6ed  record  fails  to 
indicate  any  quch  state  of  facts. 

[Ed.  Note.— For  other  cases,  see  Certiorari, 
Cent.  Dig.  f  146;    Dec.  Dig.  {  58.*] 

5.  Witnesses  (§  60*)  —  Competency  —  Hus- 
band AND  Wife. 

Pen.  Code.  |  1322,  and  Code  Civ.  Proc.  f 
1881;  suhd.  1,  which  disqnalify  a  wife  to  testify 
against  her  iiusband  in  certain  cases,  does  not 
prevent  her  from  testif.ving  against  him  in  a 
proceeding  to  punish  him  for  contempt  of  an 
order  requiring  him  to  make  her  certain  pay* 
ments  pending  suit  by  her  for  divorce. 

[Eld.  -Note. — For  other  cases,  see  Witnesses, 
Cent  Dig.  {{  167-173;    Dec.  Dig.  §  60.*] 

6.  Divorce  (J  269*)— Temporary  Obdbbs— 
Contempt— rRocEEDiNGs  to  Punish. 

A  proceeding  to  punish  for  contempt  of  an 
order  in  a  divorce  suit  requiring  a  husband 
to  make  certain  payments  to  his .  wife,  while 
similar  in  some  respects  to  a  prosecution  for  a 
criminal  offense,  is  properly  entitled  in  the  style 
of  the  divorce  proceeding  itself,  and  not  as  a 
separate  action. 

[Ed.  Note.— For  other  cases,  see  Divorce, 
Cent  Dig.  §J  756-763;   DecDig.  |  269.*] 

7.  DivoBOE  (S  269*)  —  Contempt  —  Proceed- 
ings to  Punish— judiciai.  Notice  of  Pbo- 
ceedinos. 

In  a  proceeding  to  punish  a  husband  for 
contempt  of  an  order  made  in  a  divorce  ftuit 
against  him,  requiring  payments  to  his  wife, 
the  court  takes  cognizance  of  pendency  of  the 
main  cause;  and  it  is  unnecessary  to  set  forth 
in  the  affidavit  to  punish  for  the  contempt  the 
fact  of  Such  pendency,  nor  the  provisions  of  thd' 
order  violated. 

[Ed.  Note.— For  other  cases,  see  Divorce^ 
Cent  Dig.  f$  756-763;   Dec.  Dig.  5  269.*] 

Department  2.  Petition  by  G.  W.  Mitchell, 
Jr.,  for  certiorari  against  the  Superior  Court 
in  and  tot  the  City  and  County  of  San  Fran- 
cisco and  another  to  review  contempt  pro- 
ceedings.    Writ  discharged. 

Rehearing  denied;  Beatty,  C.  J.,  dissent> 
lag. 

F.  H.  Dam,  for  petltioneir.  Arthur  "E.  Na- 
tbanson,  for  respondents. 

MELVIN,  J.  Certiorari  directed  to  a 
judge  of  the  superior  court  to  the  end  that 
this  court  might  examine  ,the  proceedings 
wliereby  the  petitioner,  G.  W.  Mitchell,  Jr., 
was  found  guilty  of  contempt. 

[1,2]  It  appears  from  the  record  that  an 
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Action  for  divorce  was  pending  in  the  sn- 
perior  court  of  the  city  and  county  of  San 
Francisco,  In  which  Edith  Mitchell  was  plain- 
tiff and  this  petitioner  was  defendant  On 
or  about  September  25,  1908,  after  due  pro- 
ceedings, the  court  ordered  the  payment  of 
certain  counsel  fees  and  also  monthly  sums 
for  the  support  of  said  plaintiff,  Bdlth  Mitch- 
ell, pendente  lite.  Thereafter,  upon  the  affi- 
davit of  Edith  Mitchell  being  filed,  the  court 
issued  an  order  requiring  G.  W.  Mitchell, 
Jr.,  to  show  cause  why  be  should  not  be 
punished  for  contempt  of  court  because  of 
bis  failure  to  comply  with  the  direction  to 
pay  alimony  and  counsel  fees.  After  a  hear- 
ing be  was  found  guilty,  and  It  was  adjudg- 
ed that  he  be  imprisoned  in  the  county  Jail 
of  the  city  and  county  of  San  Francisco  for 
the  term  of  fire  days.  Petitioner  contends 
that  the  court  never  obtained  jurisdiction  of 
the  proceeding  because  of  the  defects  in  tbe 
affidavit  The  rule  upon  tbl.3  subject  in  Cali- 
fornia is  well  settled.  "The  affidavit  or  affi- 
davits upon  which  the  contempt  proceeding 
is  based  constitute  the  complaint;  and,  un- 
less tbey,  upon  their  face,  charge  facts  con- 
stituting a  contempt,  the  court  la  without 
jurisdiction  to  proceed."  Hutton  v.  Superior 
Court,  147  Cal.  159,  81  Pac.  410.  The  same 
rule  was  announced  in  Batchelder  v.  Moore, 
42  Cal.  415;  Overend  v.  Superior  Court,  131 
Cal.  284,  03  Pac.  372;  Rogers  v.  Superior 
Court  145  Cal.  91,  78  Pac.  344;  Otis  v.  Su-, 
perior  Court,  148  CaL  130,  82  Pac.  853;  Frow- 
ley  V.  Sui)erlor  Court  158  Cal.  226,  110  Pac. 
817...  Petitioner's  first  and  principal  objec- 
tion to  the  affidavit  Is  that  it  falls  to  state 
that  a  certified  or  any  copy  of  the  order 
for  the  payment  of  alimony  was  personally 
served  upon  him,  or  that  he  had  actual 
knowledge  of  the  signing  and  filing  of  said 
order,  or  of  its  contents.  The  affidavit,  bow- 
ever,  contains  a  recital  "that  tbe  defendant 
has  duly  appeared  in  the  above-entitled  ac- 
tion in  all  the  proceedings  therein,  and  at 
all  the  times  and  dates  herein  mentioned." 
This  Is  followed  by  the  statement  that  on 
September  25,  1908,  "upon  due  proceedings 
therefor  first  had  and  obtained,  the  above- 
entitled  court  duly  made  its  order,  ordering 
and  directing  that  tbe  said  Q.  W.  Mltcbell, 
Jr.,  pay  to  tbe  said  Edith  MltcheU,"  cer- 
tain, sums  by  way  of  allowance  for  malnte<> 
nance  and  attorney's  fees  pendente  lite.  ThlS' 
language  amounts  to  an  allegation  that  de- 
fendant was  present  when  the  order  was 
made.  It  was  consequently  unnecessary,  to^ 
allege  or  to  prove  that  he  had  been  served 
with  notice  of  the  original  order.  Ex  parte 
Cottrell,  59  Cal.  418;  In  re  McCarty,  154 
Cal.  537,  98  Pac.  540. 

[3]  An  effort  was  made  to  show  by  the  af- 
fidavit of  one  Relnlcke,  made  during  the 
progress  of  tbe  hearing,  that  he  bad  served 
upon  O.  W.  Mltcbell,  Jr.,  a  copy  of  the  order 
for  the  payment  of  allowance  for  mainte- 
nance and  coun.sel  fees  shortly  after  it  was 
made.    Petitioa«i;  makes  objection  both  to 


the  introduction  of  this  affidavit  and  the  de- 
nial to  htm  of  the  right  to  cross-examine 
Relnlcke,  and  also  asserts  that  the  affidavit 
Is  Insufficient  to  show  service  of  the  order 
according  to  law.  We  find  it  unnecessary, 
however,  to  determine  these  matters,  because 
tbe  undenled  allegation  of  defendant's  pres- 
ence at  tbe  time  of  tbe  making  of  tbe  order 
rendered  a  showing  of  service  of  notice  upon 
him  entirely  unnecessary. 

[4]  Complaint  is  made  that  his  counsel  wiis 
not  permitted  to  read  petitioner's  affidavit 
on  the  day  of  the  bearing  of  the  order  to 
show  cause.  The  certified  record  tells  to 
Indicate  any  such  state  of  facts;  consequent)- 
ly  we  cannot  consider  the  point. 

[S-7]  Petitioner  also  insists  that,  the  pro- 
ceeding to  punish  him  for  contempt  being  in 
the  nature  of  a  criminal  prosecution,  it  can-< 
not  be  Inaugurated  nor  supported  by  the  af- 
fidavit of  his  wife.  In  this  behalf  he  dtea 
section  1322,  Pmal  Code,  and  section  1881, 
subd.  1,  of  the  Code  of  Civil  Procedure.  Hia 
position,  briefly  stated,  is  that  the  proceeding 
to  punish  for  contempt  ■  of  court  one  who 
disobeys  a  lawful  order  Is  a  criminal  pro- 
ceeding designed  to  "vindicate  the  dignity 
and  authority  of  the  court"  (Bx  parte  Gould, 
90  Cal.  362,  33  Pac.  1112  [21  L.  R.  A.  761, 
37  Am.  St.  Rep.  57]);  that  therefore  it  Is  not 
"a  criminal  action  or  proceeding  for  a  crime 
committed"  by  tbe  husband  against  the  wife; 
and  that  if  we  regard  It  as  a  civil  proceeding 
the  result  will  be  the  punishment  of  the  of- 
fending party  by  Imprisonment  for  dd)t  If 
this  were  an  independent  prosecution  uncon- 
nected with  the  dvll  action  to  which  the  hus- 
band and  wife  are  pai^ties,  tiiere  would  be 
nrach  force  in  petJtloner's  a'rgument;  but  the 
right  of  tbe  wife  to  testify  in  an  ancillaTy 
proceeding  of  thlsisott  has  never  bieen  qh£s- 
tloned.  This  proceeding,  although  partaking 
of  some  of  the  characteristics  of  a  prosecu- 
tion for  a  criminal  offense,  is  properly  en- 
titled in  tbe  style  of  the  divorce  proceeding 
Itself,  and  not  as  a  separate  action.  The 
court  takes  cognizance  of  the  pendency  of 
the  main  cause,  and  there  is  no  aeeesalts  of 
setting  forth  in  the  affidavit  that  fact  or  "the 
provisions  of  the  order  which  has  been  vio- 
lated." Bx  parte  Ah  Men,  77  Cal.  200,  19 
Pac.  380,  11  Am.  St  Rep.  263.  It  has  been 
held  that  the  sections  limiting  the  right  of 
one  spouse  to  give  testimony  against  the 
other  should  receive  a  liberal  construction. 
People  V.  Langtree,  64  Cal.  256,  SO  Pac.  81S; 
People  V,  Loper,  159  Cal.  13,  112  Pac.  720. 
Ann.  Cas.  1912B,  1193.  A  construction  re- 
fusing to  a  wife,  suing  for  a  divorce,  a  right 
to  Institute  this  ancillary  proceeding  by  her' 
affidavit  and  to  sustain  It  by  her  testimony 
would  be  most  illiberal  and  strained.  Tbe 
purpose  of  the  affidavit  is  not  merely  to 
set  in  motion  tbe  machinery  of  tbe  law  for 
the  punishment  of  the  delinquent  litigant 
Its  prayer  is  that  he  be  required  to  show 
cause  why  he  has  not  compiled  with  tlie 
court's  command.    Tbia  clearly  differentiates 
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tbe  tiT4c«6dlilK  'from  the  'ordinary  oitatinal 
proseention  and  emphasises  Its  qaallty  as 
something  ancillary  to  the  divorce  action  and 
subject  to  the  rules  with  reference  to  the 
competency  of  witnesses  tn  that  cause. 
Let  the  writ  of  review  be  discharged. 

We  concur:    IX>RIGAN,  }.;  HENSHAW,  J. 


DENNIS  V.  GORDON.     (L.  A.  2,937.) 
(Supreme  Court  of  California.    Aug.  5,  1912.) 

1.  Appeal  anb  Ewob  (I  67.1*)  —  RECOBn  — 
consideratior  of  evidence  —  "blix  of 
exceftiohs"  and  "statement  of  tizx 
Case." 

An.  order  denying  a  new  trial  recited  that 
the  motion  was  presented  on  all  the  grounds 
stated  in  the  notice  of  intention  lo  move  for 
new  trial,  and  upon  the  statement  Of  the  case 
previously  settled.  The  record  contained  a 
bill  of  exceptions  in  which  the  insufficiency 
of  the  evidence  to  sustain  the  findings  was 
specified,  but  the  order  denying  the  new  trial 
did  not  clearly  state  that  the  grounds  on  which 
the  ibotioD  was  baaed  were  tnoss  specified  in 
the  iSetUed  statentent;  the  document  referred 
to  as  a  statement  of  the  case  being  denom- 
inated on  its  face  as  a  "bill  of  exceptions." 
HeM  that,  since  the  expressions  "bill  of  ez- 
ceptioBs"  and  "statement  of  the  case"  would 
be  considered  synonymous  when  necessary  to 
accomplish  the  ends  of  justice,  the  recital  In 
the'  order  that  the  motion  was  presented  on 
th«  statement  of  the  case  previously  settled 
wwld  be  deemed  sufficient  evidence  that  the 
.objectiops  set  forth  in  the  statement  were  the 
grounds  of  the  motion,  so  as  to  authorize  a 
consideration  of  the  evidence  on  appeal,  though 
the  copy  of  the  notice  of  intention  printed 
in  the  transcript  was.  not  authenticated  by  a 
biQ  of  exceptions,  and  therefore  could  not  be 
considered,  nnder  Code  Civ,  Proc.  {§  661,  951, 
962. 

(Bd.  Nots.— For  other  cases,  'sfle  Appeal  and 
Rnor,  Cent.  Dig:  H  2867-2872;  Deo.  Dig.  { 
67L*  , 

For  other  definitions,  s^e  'Words  and  Phras- 
es, vol.  1,  pp.  783-T84.1 

2.  Appeai,  aSD  EnRori   (I  340*)— Review  of 

■  BvlDENCE-^CDOMElW— N0«CE. 

■  A  party  wishing  to  take 'advantage  of  the 
fact  that  notice  of  tlie  entry  of  judgment  was 
served,  in  order  to  prevent  a  consideration  of 
the  evidence  on  appeal  from  the  judgment  tak- 
en more  than  60  days- after  its  entry,  must 
rtoW'  tiialt  sueb  notice-  was  served  more  then 
6Q  day*  before  the  taking  of  the  appeal;  oth- 
erwise the  appeal  will  be  considered  as  hav- 
ing been  taken  under  Code  Civ.  Proc.  §f  941a, 
941b,  941c— the  'latter  two  sections  providing 
that  the .  sufficiency  of  the  evidence  is  review- 
able in  the  same  manner  as  if  the  appeal  had 
been  taken  within  60  dnys  of  (he  entry  of  Judg- 
ment under  section  939. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
E«or;  Cent.  Dig.  »  1888;  Dec.  Dig.  J  340.*] 
■9.  Pabthebbhif  (I  94*>— Duty  of  Pabtneis. 
By  Civ.  Code,  H  2410,  2411,  the  relation 
between  partners  is  declared  to  be  confiden- 
tial; atid,  with  respect  to  the  firm  proiierty  and 
bnsiness,' each  is  b  trustee  of  the  other  and 
bound  to  act  in  .the  highest  good  faith  toward 
the  other.  «ad^may  not  obtain  any  advantage 
by  the  sUghtes't  misrepresentation  or  conceal- 
ment.. 

fEJd.  Note.-^For  other  (iases,  see  Partner- 
ship, Cent.  Dig.  f  141;    Dec.  Dig.   i  94.»]    ' 


4:  PAniiKBSHi^  <|  90*).M3»A:<Ai.  PAirTNKBr4- 

DUTT   TO   FlBM— PEB80NAI.   AlTESTIOW. 

Under  Civ.  Code,  if  2436-2438.  relating 
to  partners,  a  general  partner,  who  agrees  to 
give  his  personal  attention  to  the  partnership 
business,  msy  not  engsge  in  any  other  busi- 
ness which  fdves  him  an  interest  adverse  to 
that  of  the  firm,  or  which  prevents  him  from 
giving  to  the  firm  business  all  the  attention 
which  would  be  advantageous  to  it;  but  wfth 
such  exception  he  may  engage  in  any  other 
business  without  being  accountable  to  the  firm 
for  the  profits  thereof. 

[Ed.  Note.— For  other  cases,  see  Partner- 
ship, Cent  Dig.  f  141;   Dec.  Dig.  i  99.*] 

6.  Pabtnekship  (I  328*)— Genebal  Pabtweb 
— 'BNGAaiNa  IN  Otheb  BusfNESs  — Evi- 
dence. 

In  an  action  for  an  accounting  between 
partners,  evidence  held  to  warrant  findings 
that,  as  to  certain  corporate  stock  and  other 
property  acquired  by  defendant  daring  the 
existence  of  the  partnership,  it  was  obtained 
with  his  own  funds  and  effort,  without  mis- 
representation  or  concealment  or  injury  to  the 
firm,  and  that  he  was  not  tlierefore  required 
to  account  for  any  part  of  the  value  thereof 
to  complainant. 

[Ed.  Note.— For  other  cases,  see  Partnership, 
Cent  Dig.  H  779-781;    Dec.  Dig..  {  328.*] 

In  Bank.  Appeal  from  Superior  Court, 
Los  Angeles  County;  Chasw  Monroe,  Judge. 

Action  by  G.  C.  Dennis  against  F.  V.  Gor- 
don for  an  accounting.  From  so  much  of  a 
Judgment  as  denied  plaintiff  an  undivided 
half  Interest  in  property  which  defendant 
claimed  to  own  Indlvldunlly.  and  from  an 
order  denying  the  plaintiff's  motion  for  a 
new  trial,  be  appeals.    Affirmed. 

'Woodruff  &  McClure  and  Gibson,  Dunn  ft 
Orntoher,  for  appellant  Haas,  Ganrett  ft 
Dunnigan,  Hnnsaker  ft  Britt^  and  W.  B. 
Mltcbel),  for  respondent 

SHA'W,  J.  Dennis  and  Gordon  were  part- 
ners, doing  bnsiness  nnder  the  fbiu'  name 
of  Dennis-Gordon  Company.  The  partner- 
ship was  formed  In  September,  1907,  and 
was  dissolved  by  mntual  consent  on  January 
31,  .,1910.  Dennis  thereupon  demanded  of 
Gordon  an  accounting  of  the.partnerahip  bnsi- 
ness, .which  was  refused.  This  aetlon  wbb 
then  begtm  to  compel  such  accounting.  An 
a(xx>unt  was  rendered,  and  after  It  was  set- 
tled by  the  court  Judgment  was  given,  de- 
daring  that  certain  property  standing  in  the 
name  of  Gordon  was  partnership  property, 
and  that  Dennis  was  the  owner  of  an  undivid- 
ed haU  thereof,  and  that  certain  other  proper- 
ty- in  the  name  of  Gordon  or  his  wife  was  bis 
individual  property,  ia  wbieb  £>ennl8  had  no 
interest  Dennis  appeals  from  that  portion 
of  tike  Jndgment  which  is  In  favor  of  Gordon. 
He  also  moved  for  a  new  trial,  and  he  ap- 
peals from  an  order  denying  tbe  mettcm. 

The  property  adjudged  to  belong  to  Ooi' 
don -was,  first,  17%  shares  of  the  Wellman 
Oil  Company;  Second,  TfisOOO  shares  of  the 
Westeiin  Crude  Oil  Company  and  1,600  diares 
of  tbe  S2  Oil  Company;  and.  third,  100,000 
shares  of -the  Hale-McLeod  Company.    The 
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coDtentlon  of  Deitnls  Is  that,  altbongh  tbe 
money  paid  by  Gordon  In  the  acquisition  of 
this  property  was  bis  own,  and  not  tbe  mon- 
ey of  the  firm,  yet  because  be  did  not  In- 
form Dennis  fully  of  tbe  facts  concerning  It, 
so  that  Dennis  could  take  an  equal  share, 
and.  because  a  part  of  the  consideration  up- 
on which  Gordon  acquired  It  was  serrtces 
performed  and  to  be  performed  by  Gordon  In 
bettering  the  property,  Gordon  was  not  act- 
ing In  good  faith,  and  holds  the  property 
as  trustee  for  the  firm  and  as  firm  assets. 
OThe  findings  on  this  point  are  in  general 
terms,  as  to  each  of  said  parcels,  that  It  Is 
not  a  part  of  the  assets  of  the  firm.  There 
were  special  findings  to  tbe  effect  that  Gor- 
don paid  $1,000  for  the  property  which  be 
exchanged  for  the  shares  in  the  Western 
Crude  Oil  Company  and  In  the  32  Oil  Com- 
pany, and  that  before  buying  any  of  the 
shares  he  ottered  to  take  Dennis  In  with  blm 
on  tbe  deal,  but  that  Dennis  refused.  It  Is 
claimed  that  these  findings  are  not  sustained 
by  sufficient  :eTldence. 

[1,2]  There  Is  no  merit  In  the  preliminary 
objection  of  Gordon  that  the  evidence  can- 
not be  considered.  The  order  denying  a  new 
trial  recites  that  the  motion  for  a  new  trial 
was  "presented  upon  all  the  grounds  stated 
In  the  notice  of  Intention  to  more  for  a  new 
trial  herein,  and  upon  the  statement  of  the 
case  heretofore  settled."  A  copy  Of  the  no- 
tice of  Intention  is  printed  in  tbe  tran- 
script ;  but  it  is  not  authenticated  by  a  bill 
of  exceptions.  Hence  It  cannot  be  considered 
as  a  part  of  tbe  record  on  appeal.  Code  Civ. 
Proo.  {f  661,  951,  952.  But  the  record  con- 
tains a  bill  of  exceptions  la  which  the  In- 
sufficiency of  the  evidence  to  sustain  these 
findings  Is  specified.  The  order  denying  the 
new  trial  does  not  clearly  state  that  the 
grounds  upon  which  the  motion  was  made 
were  those  specified  in  the  settled  statement, 
and  the  draftsman  apparently  failed  to  ob- 
serve that  the  document  referred  to  as  a 
statement  of  the  case  Is  denominated  on  Its 
face  as  a  "bill  of  exceptions."  But  such  or- 
ders are  to  be  liberally  construed,  and  sub- 
stance, rather  than  form.  Is  the  essential 
thing.  A  bin  of  exceptions  setting  forth  the 
evidence  and  proceedings  taken  at  tbe  trial, 
such  as  the  one  in  this  record,  is  In  no  wise 
distinguishable  from  a  statement  of  the  case. 
Wherever  It  Is  necessary  for  the  ends  of 
justice  to  do  80,  we  will  consider  the  ex- 
pressions as  sytionymous.  A  recital  In  the 
order  that  the  motion  was  presented  upon 
the  statement  of  the  case  heretofore  settled 
will  be  deemed  sufficient  evidence  that  the 
objections  set  forth  in  the  statement  were 
tbe  grounds  of  tbe  motion.  Tbe  misnomer, 
whereby  the  bill  was  referiied  to  as  a  state- 
ment, will  be  disregarded.  Furthermore,  up- 
on this  point  it  is  to  be  observed  that  the 
record  does  not  show  that  any  notice  of  the 
entry  of  the  Judgment  was  ever  served  upon 
Gordon's   attorneys    of  record.     The   party 


wishing  to  take  advantage  of  the  fact  that  It 
was  served,  for  the  purpose  of  preventing  a 
consideration  of  the  evidence  on  appeal  from 
the  judgment  taken  more  than  60  days  after 
its  entry,  must  show  that  such  notice  was 
served  more  than  60  days  before  tbe  taking 
of  such  appeal.  Otherwise  the  appeal  will 
be  considered  as  having  been  taken  under 
sections  941a,  941b,  and  911c  of  the  Code  of 
Civil  Procedure.  In  such  a  case,  by  sec- 
tions 911b  and  941c,  the  sufficiency  of  the 
evidence  is  reviewable  in  the  same  manner 
as  if  tbe  appeal  had  been  taken  within  60 
days  of  tbe  entry  of  the  Judgment  under 
section  939. 

The  Dennis-Gordon  Company  was  formed 
without  capitaL  Its  business  was  to  be  tbe 
buying  and  selling  of  oil,  bonds,  stocks,  oil 
leases,  and  real  estate,'  either  for  others  on 
commission,  or  on  its  own  behalf,  and  the  pro- 
moting of  oil  companies  and  tbe  Improvement 
of  oil  lands.  Tbe  principal  part  of  its  busi- 
ness, however,  was  the  business  of  selling 
property  for  others  on  commission.  It  was 
successful  and  profitable;  but  the  inofits 
received  in  money  were  immediately  divid- 
ed between  them.  Only  a  small  amount  of 
money  was  kept  on  hand,  apparently  for  the 
purpose  of  paying  current  expenses.  The 
agreement  of  partnership  was  oral.  It  con- 
templated the  buying  of  lands  by  the  firm 
as  a  part  of  tbe  business;  but,  as  there  was 
no  capital  and  no  agreement  that  either 
should  contribute  money  to  tbe  business.  It 
would  follow,  necessarily,  that  If  any  proper- 
ty was  bought  by  or  for  the  firm  requiring 
any  considerable  sum  of  money,  a  new  agree- 
ment concerning  It  would  have  to  be  made 
before  ^ther  would  be  obliged  to  contribute 
of  his  Individual  funds  for  that  Investment. 
Such  new  agreement  might  be  made  Infor- 
mally, as,  for  example.  If  either  bought 
property  for  the  firm  and  the  other,  after 
knowledge  thereof,  acquiesced  therein,  or 
made  no  objection  thereto.  In  that  case 
there  would  be  an  implied  agreement  by  each 
to  contribute  such  additional  funds  as  might 
be  required  therefor. 

It  Is  conceded  that  Gordon  did  not  ose 
any  partnership  funds  In  acquiring  the  prop- 
erties in  question,  and  that  the  money  be 
paid  therefor  was  his  Individual  property. 
The  only  grounds  upon  which  it  is  claimed 
that  tbe  property  belongs  to  the  firm  are. 
as  before  stated,  that  Gordon  paid  the  con- 
sideration in  part  by  the  performance  of 
services  in  and  about  tbe  properties;  that 
his  attention  thereto  prevented  him  from 
giving  due  attention  to  the  firm  business; 
and  that  he  obtained  the  consent  of  Den- 
nis that  it  should  not  be  bought  on  firm  ac- 
count by  concealing  from  Dennis  the  real 
character  of  the  property,  or  by  failing  tc 
inform  him  thereof. 

The  shares  in  the  32  Oil  Company,  la  tbe 
Western  Crude  Oil  Company,  and  In  the 
Hale-McLeod  Company  were  all  obtained  in 
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exchange  for  interests  in  certain  oil  lands 
held  by  Gordon  and  transferred  by  him  to 
those  companies.  The  82  OU  Company  shares 
were  procured  by  the  transfer  of  a  one- 
fi>arth  Interest  In  a  part  of  section  32,  those 
of  the  Western  Crude  by  the  transfer  to  It 
of  a  one-fourth  Interest  In  a  part  of  section 
4,  and  these  in  the  Hale-McLeod  Company  by 
the  transfer  to  it  of  an  Interest  in  lands  in 
sections  28,  84,  and  24.  These  lands  were 
not  all  in  the  same  township  and  range; 
but  their  particular  location  Is  not  important 
The  fact  of  the  exchanges  of  these  lands  for 
stocks  Is  of  no  consequence.  The  material 
inquiry  Is  with  regard  to  the  acquisition  by 
Gordon  of  the  interests  in  the  lands.  If 
such  Interests  became  Arm  assets,  then  the 
stocks  received  In  exchange  would  also  be 
firm  assets. 

The  lands  were  all  government  lands,  sub- 
ject to  location  and  acquisition  as  min- 
eral lands,  on  condition  that  oU  was  discov- 
ered therein.  The  lands  in  section  32  and 
section  4  had  been  located  as  mineral  lands 
by  one  McMurtry;  but  no  discovery  had 
been  made,  and  they  were  entirely  undevel- 
oped. One  'McLeod  had  obtained  control 
therieof,  and  had  Induced  Wheat  and  Wilson  to 
take  each  a  one-fourth  Interest  With  him, 
and  was  endeavoring  to  get  a  fourth  man 
to  take  another  one-fourth  Interest  The 
agreement  with  McMurtry  was  in  the  name 
of  McLeod's  wife.  McLeod  had  agreed  to 
drill  certain  wells  thereon  for  the  discovery 
of  oil  In  consideration  of  this  contract 
These  three  parties  then  proposed  to  Gor- 
don to  transfer  to  him  a  one-fourth  interest 
with  them  in  the  enterprise,  he  to  pay  one- 
fourth  of  the  expenses,  estimated  at  $1,000, 
and '  to  assist  in  obtaining  other  parties  to 
drill  the  wells.  The  plan  was  to  erect  der- 
ricks preparatory  to  drilling,  and  theii  make 
leases  to  others,  who  would  complete  the 
wells  and  discover  the  oil. 

Gordon  Informed  Dennis  of  this  proposi- 
tion, stating  to  him  that  the  land  had  to 
be  developed;  that  it  was  government  land, 
not  proved  up;  tliat  it  was  a  wildcat  prop- 
osition and  very  much  of  a  gamble;  and 
that  it  would  take  $1,000  if  they  went  Into 
tt  together;  and  proposed  that  if  he  would 
go  in  for  one-half  of  it  they  would  take  it 
for  the  firm.  Dennis  refused  to  go  into  it, 
and  said,  in  substance,  that  the  Arm  should 
not  go  into  it;  that  he  was  without  funds 
to  invest  in  it  himself;  and  that  be  would 
oot  go  into  anything  in  which  McLeod  was 
interested.  Upon  this  refusal  of  Dennis, 
Gordon,  on  his  own  behalf,  agceed  with 
McLeod,  Wheat,  and  Wilson  to  take  a  one- 
fourth  Interest  with  them  on  the  terms  pro- 
posed. Mrs.  McLeod  thereupon  assigned  to 
Wheat,  Wilson,  and  Gordon  each  a  one- 
fonrth  interest  la  the  land.  She  apparently 
held  the  other  one-fourth  as  trustee  for  Mc- 
Leod. ^e  four  then  began  the  erection  of 
derricks  for  drilling  wells,  and  sought  to 
find   persona   who    would  take  leases  and 


drill  the  same.  These  were  the  services  re- 
ferred to  as  part  of  the  consideration  given 
by  Gordon  for  the  property.  It  does  not  ap- 
pear that  much  of  Gordon's  time  was  spent 
therein,  or  that  it  seriooBly  Interfered  with 
his  proper  attention  to  tlie  affalra  of  the 
Dennis-Gordon  Company.  Gordon's  share  of 
the  outlay  was  $1,000.  Before  expending 
more,  they  succeeded  in  obtaining  lessees, 
who  proceeded  with  the  work  and  drilled 
the  wells.  Oil  was  found,  and  the  land  at 
OBce  became  valuable.  The  servloea  of  Gor- 
don in  this  enterprise  were  all  performed 
after  he  had  mode  the  proposal  to  Dennis, 
above  stated,'  and  after  Dennis  had  i*efu8ed 
to  go  Into  it  If  this  refusal  was  not  pro- 
cured by  concealment  or  misrepresentation, 
the  consent  of  Dennis  that  Gordon  might  go' 
into  it  on  his  own  account  and  his  refusal 
to  allow  the  firm  to  take  a  part  in  it  would 
estop  blm  from  claiming  that  Gordon's  sub- 
sequent reasonable  attention  to  the  new  en- 
terprise, not  materially  interfering  with  his 
attention  to  the  firm  buslncsss;  should  never- 
theless inure  to  the  benefit  of  the  firm. 

[S,'4]  The  law  governing  partnerships  Is 
settled  by  the  Civil  Code.  The  relation  be- 
tween partners  is  confidential.  With  respect 
to  the  firm  property  and  btislness,  each  la* 
trustee  of  the  other.  Section  2410.  In  the 
conduct  of  the  business,  each  must  act  In 
the  highest  good  faith  toward  the  other,  and 
may  not  obtain  any  advantage  over  him  by 
the  slightest  misrepresentation  or  conceal- 
ment Section  2411.  A  general  partner, 
who  agrees  to  give  his  personal  attention 
to  the  partnership  business,  may  not  engage 
in  any  other  business  which  gives  him  an 
interest  adverse  to  that  of  the  firm,  or  which 
prevents  blm  from  giving  to  the  firm  busi- 
ness all  the  attention  which  would  be  ad- 
vantageous to  it  Section  2436.  Except  as 
thus  bound,  he  may  engage  in  any  other  busi- 
ness without  being  accountable  to  the  firm 
for  the  proflte  thereof.    Sections  2437,  2438. 

[f]  The  evidence  shows  that  the  state- 
ments made  by  Gordon  to  Dennis  respecting 
the  property  were  true.  The  land  was  un- 
developed; it  was  not  known  that  it  contain- 
ed oil;  and  If  none  was  discovered  all  the 
money  and  effort  expended  In  it  would  be 
a  total  loss.  It  was  truly  a  gamble  and  a 
speculation.  The  value  afterwards  shown 
to  be  in  the  property  was  practically  all  the 
result  of  the  money  expended  and  the  ex- 
ertions of  the  interested  parties  afte^  they 
had  made  their  agreement  There  la  notb- 
tog  to  Indicate  that  Gordon  bad  any  great- 
er knowledge  of  the  existence  of  oil  In  the 
land  than  Dennis  had.  The  latter  had  not 
had  as  muob  experience  as  Gordon  in  the 
development  of  oil  land,  it  is  tnijBi  Bnt 
he  had  had  some  experience  in  such  ntatters, 
and  had  made  some  ideals  tn  oil  lands.  ^9' 
does  not  claim  that  he  was  so  destitute  of 
common  knowledge  on.  the  subject  that  h*' 
did  not  know  that  a  mineral  location  waa 
valueless  If  thera  waa  no  mineral  la  the 
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land,  and'-tbat,'  tn  order  to  make  an  rm- 
dtrrolopod  oil  location  on  government  land 
of'iany  value,  both-  money  and  time  -had  to 
b4  expended  In  discovering  tbe  oil  believed 
to  be  ooD^ialiied  In  It.  The  Information  he 
reoelvdd  was  therefore' snfflclent  for  him  to 
nndenstand  tbat  if  he  and  Gordon  went  in- 
to the  speculation  together  they  would  have 
to  give  :to'  It  time  and  'aervlces,  as  well  as 
nwBejv  and  that  Gordon  mnst  do  tbe  -same 
if  fae  alone  went  into. It  with  the  other  par^ 
ties.  The  refusal  of  Dennis  to-  take  an  dv- 
teirest,  imd;  Us  oonaent  that  Oordda  alone 
should  do  BO,  was  equivalent  to  an  agree- 
mtat  that '  Gordon  should  do  his  iiart  in 
assisting  the  independent'  concern  .wltlMut 
giving  the  Dennl8-€k>rdon  Company  juoy 
claim  or  account  thereof; 

:The  evidence  does  not  compel  the  conclu- 
sion that.  Gordon  was  acting  In  bad.  faith, 
or  with  the  Intent  to  deter  Dennis  from  tak- 
ing an  interest 'In  the  property.  Tbe  find- 
ing '  of  the  court  implies  tbat  he  acted;  in 
good  faith,  and  -  we  must  take  It  as  true. 
No  effort  at  concealmoit.ls.  shown  to  have 
befn  made  by  Gordon;  nor  1^  there  ■any- 
thing indicating  that  he  did  not  l»elleTe[  (bat 
the  land  and  Its  prospects  '«vere  as  be  rep- 
resented It  to  Dennis,  wboi  be  asked,  him 
to  take  a  ebare  therein.  No  money  of  the 
flrm  was  used.  The  fact  tbat  tbe  |1,000 
wUch  Gordon  paid  was  soon  returned'  to 
him  out  of  tbe  profit  ia  not  material.  Hav- 
ing tbe  right,  under  tbe  circumstances,  to 
acquire  the  interest  for  himself,  be  was  en- 
titled to  tbe  profit  as  bis  own.  It  follows, 
from  all  these  considerations  tbat  the  court 
below  properly  found  that  the  stock  for 
which, these  landa  were  exchanged  was  not 
a  part  of  tbe  (Irm  assets. 

.There  Is  no  substantial  grqund  for  the 
claim  that  the  Hale-McLeod  Company  stock 
Is  firm  asset?.  McLeod  had  obtained  some 
interest  or  right  In  the  three  sections,  abpve 
mentioned,  'by  an  agreement,  with  the  orig- 
inal locators  that  he  would  protect  tbe  lo- 
cations fqr  them  by  doing  the  necessary 
development  work^  Several  months  after  the 
transaction  hereinbefore  set  forth  had  oc- 
curred, McLeod  offered  Gordon  a  one-fourth 
interest  in  this  contract  with  the  locators, 
for  the  sum  of  12,100.  He  also  offered  to 
loan  Gordon  the  money  to  pay  Tor  this  in- 
terest Gordon  Informed  Dennis  of  the  of- 
fer of  th^  Interest  and  proposed, to  let  him 
in  on  the  deal  on  the  same  terms;  but  htf  didT 
not  8a)r  'anything  about  McLeod  offering  to 
loan  blm'  tbe  money.  He  informed  him, 
however)  of  the  condition  of  the  land,  the 
plan  contemplated  for  development  and  dls- 
coverV  of  oil,  and  tbat  it  was  his  opinion 
that  U  'was  good  property,  and  that  they 
wodid  make  money  on  it,  either  in  cash,  or 
by  acqdlifng  B&at«8  In  some  corporation  to 
be  formed  with  tbe  land  as  capital.  Dennis 
tbereupon  stated  that  be  had  no  money  to' 
latest,  and  refused  to  go  into  It.  There  16 
no  evidence  that  Gordon  devoted  any  time 


or  attention  whatever  to  tids  enterprise. 
Aai  a.  partner  of  Dennis,  he  -was  under  no 
obligation  to  use  bis  own  credit  in  borrow- 
ing money  to  loan  to  Dennte  to  enaJt>le  Den- 
nis to  go  into  the  deaU  either  as  a  member 
of  the  firm,  or  «U  his  own  account  With 
respect  to  new  enterprises  in  which  tbe  firm 
had  no  interest  be  was  not  bound  to  pay 
money  for  Dennis  as  a  caatrtbutilo^  for  Den. 
nis  to  tbe  enterprise.  If  he  had  advanced 
such  money,  tbe  transaction  would  have  been 
an  Individual  matter  between  tbem,  and  not 
a  part  of  the  firm  business.  There  i«  no 
evidence  of  any  ooncealmeut  by  Gordon  re- 
specting this  property.  Ho.  tf^t:  as  he  ap- 
pears to  have  been  concerned  with  it  the 
business  was  in  no  wise  adverse  to  tbe  in- 
terests, of  the  firm.  Mo  reason  appears  why 
he  could  not  buy  an  Interest  in  It  without 
taking  it  as  firm  property- 

The  shares  in  the  Wellman  Oil  Company 
were  not  f^m  assets.  Tbey  were  obtained 
in  the  following  manner:  Tie  Western 
Crude  Oil  Company,  afta-,G9rdon  became  a 
stockholder  therein,  obtained  a  large  blodc 
of  stock,  in  the  Wellman  Oil  Company.  It 
desired  to  raise  funds  for  its  own  develop- 
ment work,  and  for  that  purpose  ott^ei  to 
Its  stockbplders  the  Wellman  stock  at  a 
fixed  price  in  proportion  to  their  holdings 
of  the  Western  Crude  stock.  Gordon  took 
17^  shares  at  tbe  price  named  and  paid 
his  own.  money  for  them.  It  was  a  mere  in- 
vestment of  his  own  funds.  His  relations 
to  the  firm  did  not  make  it  his  duty  to  olTer 
the  property  to  tbe  firm,  or  to  buy.  It  for 
the  firm.  It  was  in  no  way'  connected  ■with 
tbe  firm  business,  nor  adverse  to  its  inter- 
ests. 

The  judgment  and  order  are  afflrmed- 

"We  cwjcur:  ANGELLOTTI,  J.;  SLOSS, 
J:;  LORIOA^,  X;  MKLVIN,  J. 


..PEOPLE  V.  DELHANTIE. .  (Or,  1,740.) 
(Supreme  Court  of  Gaiifomia.    Aug.  6.  1012.) 

1.  Grand  ivnr-  (}  88")  —  S«noqbaphe«b  — 

QUAUFICATIORB. 

A  stenography,  selected  under  Pen.  Code. 
i  925,  to  report  grand  jury  proceedings,  need 
not  be  the  official  reporter  of '  the  superior 
court;  and  Code  Civ.  Proc.  11  '270.  271,  relat- 
ing to  offioial  repocteia,  are  inap^caUe. 

[Ed.  Note. — For  .otber  cases,  ace  Grand  Jozy, 
Cent  Dig.  |  81;  Dec.,  Dig.  f  38,*] 

2.  INDICTUBNT    AND    iRFOItXATKOli.  (I    12*)  — 

Objections  to  Indictuxnt— lBBEOci.A&iTr 

OF  GBAND  JtmT  PllOC£EDING8. 

Under  Pen.  Code,  |  095,  Specifying  the 
ground*  upon  which  an  indictment  may  be  aet 
aside, .  it  is  >nQ  ohjection 'that  no  copj  of  the 
stenographer's  report  of  testimony  taken  before 
the  grand  jury  was  served  on  defendant  within 
five  days  after  adjonrnment'of  the  grand  jury, 
aor  that  the  grand  jury  neveD.tmused  the  per- 
son appointed  as  reporter'  te  transcribe  anch 
testimony. 

[Ed.  Note.— For  other  cases,  see .  Indictment 
and  Information,  Cent  Dig.  §  76;  Dec.  £>».  | 
12.*]  • 
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8.  CuiaRAi.  XaAW  (I  970*>~MoTioH  in  A»' 

BEST   OF  JUDGItKNT— GbOUNDB. 

Under  Pen.  Code,  |  1185,  wbich  aathoiizies 
a  motion  In  anest  «(  Judgment  for  defects  In 
an  Indiotmeat  not  waived  by  failaie  to  demur, 
etc.»  objections  that  no  copy  of  the  stenogiapbic 
repoi^  of  tbe  testimony  taken  before  the  grand 
Jury  was  served  on  defendant  within  Ave  days 
after  tlie  adjonrnment  of  tlie  grand  iary,  and 
that  the  ^rand  jury  never  caused  the  reporter 
to  transcribe  such  testimonyf  arc  not  available, 
on  such  a  motion. 

[Bd.  Note.— For  other'  cases,  see  Criminal 
law,  Gent  Dig.   ||  2445-2462;  Dee.  Die  f 

4.  GanairAi.  I<aw  (i  88*)  — Jnsifloionoir^ 

OBAiND  JVBT  PBOOBEDIROa. 

The  Jurisdiction  of  the  superior  court  of 
a  criminal  case  does  not  depend  upon  compli- 
ance with  Pen.  Code,  |'  925,  whidi  governs 
grand  iarf-  proceedings. 

[Ed^  Note—For '  other  eases,  see  Criminal 
Law.  Cent  Dig.  H  llSraU;  Dec.  Die  f  63.*] 

&  CtntitikL  tA'w  (t  use*)— TcsmioiTT  Bi- 

aDBK.aBAKD  JTOT— SdBVIOB  <Hr  COPT. 

The  i««uirement  of  Pen.  Code,  I  925,  for 
service .  upon  accused,  within  five  days  after 
tbe  discbarge  of  the  grand  Jury  which  indicted 
him,  of  a  copy  of  toe  stenographic  report  of 
tSNtiinony  taliea  before  the  grand  Jury  is  di- 
rectory; and  noncompUauce  therewith  is  not 
reversible 'error.  In  the' absence  of  preiudice  to' 
accused;  where  the  copy  is  served  within  a  rea- 
sonable time  and'  aarly  enongh  to  enable  him 
to  properly  malte  such;  defense,^  he  has  to  ^le 
matt;ers  shown  thereby. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  f{  SlOO-8102,  3107-B113;  Dec. 
Dig.  fll68.«] 

C   GBAITD    JTTBT   (f   40*)  —  STEITOOBAVRib   JtX' 

MM  'o#  TMtiuon  T— ThAitBCBipnoN— Tna. 

A  reporter,  appointed  nnder  Pen.  Code,  I 

925.' to  report, tefitim»ny  teken  before  a.  grand 

Jury,  may  malie  a  certified  transcript  after  the 

grand  Jury  has  been  discharged. 

[Ed.  Note.— !V>r  other  cases,  see  Oraod  JniT, 
Geat  EHg.  t|  8»-86:  Dec.  Dig.  f  40.*] 

t.  HouictbB  (i  127*)— MmtDn  — ImionranT 

— StmnciEwcr. 

An  Indiotment,  eliargiag  tliat  acensed  on  a 
fpecified  day,  at  and  in  a  specified  county,  wlll- 
luUy,  unlawfully,  and  feloniously,  and  with 
malice  aforethought  Ulled  and  murdered  a 
•pecifled  peison,  being  contrary  to  tbe  form, 
•t&«'of  the  statute,  sufllciently  charges  nmrder. 

(Sd.  Note.— For  other  cases,  see  HomiddSb 
Cent  Dig.  i{  192-194;  Dee.  pig.  f  127.*] 

&  OHnnifAL    IiA-w  ■<!    U70%*)  — BKvnw  — 

HabMUSBS  EbBOB- C^OBB-EZAlONAnON   <a 

AOCVSBO. 

When  one  accused  of  murder  testified  that 
be  did  not  remember  of  Having  attacked  dece- 
dent or  another  person,  it  was  not  prejudicial 
esror  to  permit  the  district  atitomey  to  ask 
I)im,  on  cross-examination,  if  he  did  not  remem- 
ber lying  in  wait  in  an  alley  for  such  other  per- 
•on. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent.  Die  H  8129-8136;  Dec;  Dig.  | 
1170^.*] 

9.  GBnaiTAi.    Law    (|    1170%*)  — Review — 
HABicLxaa  Ebbob  — CBOBs-EzAiaiiATioif  or 

A0OT7SED. 

It  was  not  prejudicial  error  to  permit  one 
accused  of  mnrder  to  be  asked,  on  cross-exam- 
ination, if,  when  he  stabl>ed  decedent  and 
"Imew  tliat .  he  was  a  dead  one,"  accused  did 
not  remember  leaving,  as  against  objection  that 


the  qoestion  Impmpetly  wmum«i  Quit  Mcosed 
knew  decedent  was  dead. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  f|  8129-^135;  Dec  Dig.  f 
1170^*] 

10.  OannnAL  Loivr   (|  479^— Bxnnira  <m 
BARirr— QuAunoATioHB— SumoiBROT. 

Pliysiciana  showed  sufficient  observation  of 
accused  to  qualify  them  to  testify  to  bis  san- 
ity, where  th^  had  acted  as  commissioners  on 
examination  of  accused  for  Insanity,  and  where 
one  of  tbe  physiciana  had  liad  accused  under 
bis  observation  for  an  hour  or  more  aiz  .days 
prior  to  such  examination. 

[Ed.  Note.— For  other  cases,  tee  Criminal 
Law^  Cent.  Dig.  ||  1067.  1<M;    Dee.  Dig.  | 

11.  CBmiTAi.  Law  Q  452*) — BxpEm  on 

SaNITT— QuAUnOATIOR»— ScmciEKCT. 
A  state  prison  warden  was  sufficiently  ac- 
quainted with  accused '  to  quali^  him,  under 
Code  Civ.  Prac  i  1870,  aoM.  10,  to  give  an 
opinion  as  to  aooused'a  sanity,  whets  the  ward- 
en had  bad  accused  in  his  custody  tor  about 
three  years  next  preceding  the  date  of  the  par- 
tlcnlar  olfenae. 

[Ed.  NotS;— For  other  cases,  see  Criminal 
Law^  Cent.  Dig.  U  1063-1065;    Dee.  Dlgi  f 

12.  Cbimirai,  Law  (i  1169*)— HABw^Eas  Be- 
BOB— Admisbior  or  Evidence. 

In  a  trial  for  murdering  a  fellow  convict, 
it  was  not 'prejudicial  error  to  permit  the  dis- 
trict attoi^ey  to  ask  tlie  warden  of  the  prison 
whether  decedent  liad  tbe  reputation  of  being  a 
"busybody,"  where  defendant's  witnesses  testi- 
fied that  decedent  was  a  "stool  pigebn"  and  a 
tx^uUe  maker. 

[Ed.  Notei— For  .  other  cases,  see  Criminal 
Law,  Cent  Dig.  H  8088,  8137-3143;  Dec.  Dig. 
I  1169.*]         ••  "      "^ 

In  Bank.  Appeal  trom  Superior  Court, 
Marin  County;^  p.  T.  Zpok,  Judge. 

Edward  Delbantle  was  convicted  of  mar-. 
der,  and  (le  appMla.    Affirmed. 

George  H.  H«rlMi>  ,tcv  appellant  U.  8. 
Webb,  Atty.  Gen.,  3.  B.  Blordan,  Deputy 
Atty.  G&x^  and  Thomaa  P,  Boyd,  DiaL  Atty., 
for  tbe  People. , 

ANGELLOXn,  J.  Tba  defendant  was 
charged  by  the  grand  Jury  of  Marin  county, 
by  Indictment  presented  in  tbe  superior 
court  on  March  1,  1912,  with  tbe  crime  of 
murder,  alleged  to  have  been  conAiitted  in 
said  county  on  February  16,  1912.  His  trial 
In  tbe  superior  court  was  commenced  on 
April  8,  1912,  and  resulted,  on  April  11, 
1912,  In  a  verdict  of  "guilty  of  a  felony,' 
namely,  murder  In  the  first  degree.'!  On, 
April  15,  1012,  Judgment  of  death  was  pro- 
nounced. This  Is  an  appeal  by  defendant 
from  such  Judgment 

1.  'When  tbe  matter  was  under  investlga-. 
tlon  by  the  grand  Jury,  that  body  appoint- 
ed one  If.  O.  Slrard  as  a  reporter  to  report 
the  testimony  taken.  Mr.  Slrard  was  pres- 
ent as  sncb  reporter'  during  the  taking  of 
the  testimony  by  the  grand  jury,  and  took 
down  such  testimony  in  shorthand.  The 
grand  Jury  presented  the  Indictment  In  this 
case  on  March  1,  1912,  and  on  the  same 
day   was   finally   discharged   by   tbe   court 


«FDr  other  eases  see  saine  topic  sad  leoUoa  NUllBBR  In  Ose,  Dig.  4  Am.  Etig.  Kaf-Me.  •ertta  Aitsp'r  Isdasaa 


Digitized  by 


^^oogle 


1068? 


126  PAdlJS'iC'  RBPORTEtt 


ffSrt? 


from  tnrthei  atteudatace.  Mr.  Sirard  failed 
to  certlj^  as  correct  or  present  any  long- 
liand  transcript  of  such  testimony  until 
March  8,  1912,'  and  no  copy  of  the  same  wae 
served  on  defendant  pclor  toi  said  day.  It 
further  appeared  that  such  testimony  was 
not  transcribed  before  the  discharge  of  the 
grand  jury. 

Section  925,  Penal  Code,  provides  in  part, 
as  follows:  "The  grand  Jury,  on  the  de^ 
mand  of  the  district  attorney,  wiener er 
aiminal  causes  are  being  investigated  be- 
fore them,  must  appoint  a  competent  Bteno- 
graphic  reporter  to  be  sworn  and  to  report' 
the  testimony  that  may  be  given  lb  such 
causes  in  shorthand,  and  to  transcribe  the 
same  in  all  cases,  where  an  indictment  la  re- 
turned. If  an  indictment '.  has  been  found 
against  a  defendant,  a  cop^r  of  the  testi- 
mony glTed  in  his  case  before  the  grand 
Jury  shall  be  served  upon  him  within  five 
days  after  the  discharge  of  the  grand  jury, 
or  If 'the  grand  Jury  has  not  been  discharg- 
ed, at  least  five  days  before  the  cause  is  set 
for  trial.  •  •  •  No  persota  '  other  than 
those  specified  in  this  and  the  succeeding 
section  is  permitted  to  be  present  during  the 
session  of  the  grand  Jury,  except  the  mem- 
l>ers  and  witnesses  actually  under  examina- 
tion.   •    •'•'•• 

It  is  not  claimed  that  a  copy  of  the  testi- 
mony was  not  served'  upon  the  defendant  in 
ample  time  to  toable  him  to  prepare  for 
trial,  or  that  he  suffered  any  prejudice 
whatever  from  the ,  failure  to  serve  film 
with  such  copy  within '  five  days  after  the 
discharge  of  the  grand  jury.       '     . 

[1-3]  Based  upon  the  facts  we'tave  stat- 
ed, a  motion  was  ihade  tO  s^t  aside  the  In- 
dictment, on  the  ground  that  It  was  not 
found,  kidorsed,  and  preeented'-aB  prescribed 
in  the  Penal  Code,  in  that  (1)  no  copy  of  the 
testimpny  was  served  oo  defendant  w.l.thlu 
five  days  after  the  adjou*hnient  of  the  grand 
Jury:  (2)  that  tbe  grand  Jury  never  caused 
the  person  appointed  as  stenographic  report- 
er to  transcribe  such  testimony;  (3)  that 
the  testimony  was  not  taken  down  by  an 
oflSclal  reporter  qualified  or  appointed  as 
required  by  sections  260,  270,  and  271,  Code 
of  Civil  Procedure;  and  (4)  that  a  person 
Was  permitted  to  be  present  during  the  ses- 
sion of  the  grand  jury  arid  when  the  charge 
embraced  in  the  indictment  was  under  con- 
sideration, other  than  as  provided  In  section 
925,  Penal  Code,  viz.,  said  F.  O.  Sirard. 
Ihe  last  specification  is  based  entirely  qn  the 
claim  that  Mr.  Sirard  was  not  such  a  person 
as  could  be  appointed  by  the  grand  jury  as 
reporter,  for,  of  course,  the  "competent  sten- 
ographic reporter,"  who  may  be  appointed 
under  the  provisions  of  section  925,  Penal 
Code,  and  Is  in  fact  appointed  and  sworn, 
is  one  of  the  persons  specified  in  that  sec- 
tion who  may  be  present.  Th^re  is  nothing 
to  indicate  that  Mr.  Sirard  V^-as  not  "a  com- 
j^ent  stenogiaphic  cepoEter,"  -and  the  .sec- 


tion' adtliorizes  tlie  selection  by  the  grand 
Jury  of  ofiU  competent  stenographer.  It  Is 
not  esseutlAl  that  the  one  selected  be  the. 
official  reporter  of  the  superior  court:  and 
sections  270  and  271  of  the  Code  of  Civil 
Procedure  have  no  application.  What  we 
have  said  disposes  of  the  third,  as  well  as 
the  last,  specification.  The  other  two  speci- 
fications have  h^thing  to  do  with  the  matter, 
of  the  finding,  indictment,  and  presentation 
qf  U):  Indictment,  and  «re  not  availakle  otf 
'a  motion  to  set  aside  an  indictment  Ste- 
tlon  995^  P»n.  .Code.  -The  motion  to  set 
aside  the  indictment  was  properly  denied. 
Similar  objections  were  made  on  a  motion 
In  arrest  of  Judgment ;  but  they  were  no£ 
available  thereon.  Section  1185,  Pen.  Code. 
[4]  It  is  insisted  that  by  reason  of  the 
facts  we  have  stated,  the  superior  conrt  wad 
without  jurisdiction  to  proceed- vritb  the  tri- 
al of  defendant '  upon  this  Indiotment.  We 
are  unable  to  perceive  any  merit  In  this 
claim.  The  jurisdiction  of  the  sui>erior 
court  was  not  dependent  upon  compliance 
with  the  provisions  of  section  925,  Pen»l 
Code.  It  obtained  Jurisdiction  of  the  cause 
for  all  purposes  by  reason  of'ttve  presenta- 
tion by  the  grand  Jury .  of-  the  indictment 
charging  defendant  with  the  crime  of  mur- 
der, alleged  to  have  been  committed  in 
Marin  county.  If  any  substantial  right  giv- 
en defendant  by  section  925,  Penal  Pode, 
WAei  denied  him,  it  could  amount  at  most 
simply  to  error,  reviewable  in  sneb  manner 
as  the  law  provides. 

•  [8]  The  only  rlghl;  given  to  an  indicted  -de- 
fendant by  this  section,  so  far  as  the  testi- 
mony tabwi  before  the  grand  Jury  Is  con- 
cerned, is,  .wh^e^  the 'testimony  has  been 
taken.jdown  in  shorthand  on  the  demand  of 
the  district  attorney,  to  have  a  longhand 
copy  thereof  furnished  him  "within  five  days 
after  the  discharge  of  the  grand  Jury,  or  if 
the  grand  Jury  has  not  been  discharged,  at 
least  five  days  before  the  cause  is  set  for 
trial."  The  manifest  object  of  thite  provi^ 
sion  is  to  enable  him  to  know  the  testimony 
upon  which  the  charge  against  him  is  fotihd- 
ed,  and  to  enable  him  to  make  his  defense. 
We  have  no  doubt  that,  as  has  been  held 
several  times  with  relation  to  subdivision 
5  of  section  869,  Penal  Code,  requiring  the 
shorthand  reporter  at  a  preliminary  exam- 
ination within  ten  days  after  the  cloSe  of 
such  examination  to  transcribe  Into  long- 
hand his  shorthand  notes  and  certify  and 
file  the  same  with  the  county  derk,  that  the 
specification  as  to  time  is  directory  merely 
(see  People  v.  Buckley,  143  Cal.  375,  381,  77 
Pac.  169,  and  cases  there  cited);  and  that, 
if  the  defendant  is  served  with  a  copy  of 
the  testimony  within  a  reasonable  time  and 
early  enough  to  enable  him  to  properly  make 
such  defense  as  he  has  to  the  matters  shown 
thereby,  he  cannot  be  heard  to  complain  of 
the  failure  to  comply  literally  with  the 
tesma.ef.  the  statute.  -In  audi  event,  such 
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BOBcomi^aiice  is  sbsolntely  without  pr«)Q- 
aice  to  tbe  defendant  As  we  have  Bald,  it 
is  not  ^vea  suggested  that  a  true  copy  ot 
the  teattmony  given  before  the  grand  Jary 
wa»  not  in  faot  served  upon  defendant  In 
ample  time  to  enable  him  to  mafke  sudi  de- 
fease Urheha^.    , 

[|]  ,^I%ere  is  nothing  in  the  c^itntbat  all 
powers  and  duties  of  the  reporter  appointed 
by^the  grand  Jury  end  with  the  discharge  of 
thdt  body.  The  law  by  express  provisions 
defines  the  duties  of  one  Sd  appofnted,  among 
which  is  the  duty  to  transcribe  th^  testlmbny 
in  all  cases  where  ,^  Indictment  is  returned, 
i'bere  'is  nothing  in  'the  law  req^iirlng  this 
to  be  hone  during  the  life  of  the.  grand  jury 
that  appointed  him;  and  it  is  manifest  from 
the  language  used  that  it  was  contemplated 
that  '1^  some  cased  it  would  necessarily,  be 
done  after  that  body  had  adjourned.  The 
appointment  of  the  reporter  vests  him  with 
the  power  and  makes'  |t,  his  duty  to  make 
an;!  furnish  this  transcription,  even  though 
^he'body  that  appointed  him  has  been  final: 
ly*  discharged;  and  when  he  n^ikea  and  cer- 
tifles  the  transcription  he  does  it  as  the  offi- 
cer or  agent  ppon  whom  the  l^w  has  devolv- 
ed .that  duty,  ifegardtess  of  whether  or  not 
tihe  grand  Jury  has  been  discharged.  It  fol- 
low^ from  wlia.t  we  have  said  that  there  was 
no  error  whatever  on  the  part  of  the  trial 
court  in  thl8';inatter,  and  that  the  failure  tc; 
serve  defendant  with  a  copy  of  the  t^stl- 
DDidny  wlVbin  five  day^' after  the  adjourn: 
ment  9f  the  grand  Jury  doeis  not  warranj;  a 
rcTersai;      '  '  '  "■    .. 

Hi  '2.  liie  indictn^ent  c'harged  that  thede-' 
febdant,' on  theJlQth  day  of  February,  1912, 
atand  in  the'iiount^ 'of  Marin,  state  of  Cal- 
ifornia, Vlllftilly,  Unlawfully,  feloniously,  .arid 
of  his  iaklicei  af oretbougbt,  did  kill  and  mur- 
dei'  one'  Wlllfam'  Kaufman,  a  human  being, 
cblitraiy  to'thp  iform,  force,  ahd  etTect  of 
the  statute  in  Such  case  made  and  Wovlded 
and'  against  the  peace  and  dignity  of  the 
pebpleof  the  state  of  California.  That' such 
language 'sufficiently  charges  the  crime  of 
murder  f6r  au  the- purposes  i^f 'dn  Ibjcllctiiaent 
or  iuformation  is  too  well  settled  in  this 
state  to  require  discussion.  See  People  v. 
Suesaef,  142  Oal.  354,  75  Pac.'i093;  and  cases 
tbete  dted;  Pe<ilt>le  r.  Hyndman,  99  Cal.  1, 
33  Pac.  782,  and'  cases  there  cited.  Tbe  trial 
coiirt  therefore  did  not  eA  in  overruling  the 
demurrer  and  the  motion  In  arrest  of  Judg- 
ment.' 

{I]  3.  On  cross-examination  of  the  defend- 
ant, lie  Itaving  testified  substantially  on  di- 
rect examination  that  he  did  not  remember 
anything  about  having  attacked  either  Peter- 
son or  the '  deceased  during  the  morning  of 
February  16th,  the  district  attorney  asked 
him  various  'questloBs  aa  to  his  want  of  recol- 
lection, among  others,  "Yoo  don't  remember 
laying  In  waft  in  that  alley  for  Mr.  Peter- 
son?"' Tbis'lvaa  assigned  as  error  by  coun- 
sel for  defendant;.  th«  clain;  being  that  .(here, 


wite  no  evlHencie  to'Uio^  lytef;  In 'wait  on 
the  part  of  defendant,  and  therefore  nothing 
to  w^rraiit  such  a  question.  The  trial  court 
tiMught  it  was  proper  cross-examination,  and 
a  careful  reading  of  the  testlilnbny  thereto- 
fore given  satisfies  us  that  the  c*nrt  was 
correct  in  Its  conclusion.  Nor  are  *e  able 
to  'Bbe  that  the  question  was  snch'  as  to  war- 
riant  xts  in  holding  that  the '  detfenSant  watt 
prejudi<^  by  the  asking  thereof ,' even  If  it 
were-  not  propel  cross-examination.  The 
questlbii-'doeS  not  appear  to  liave  been  itf 
sWered; 

•  fj]  The  defehflant  could  not '  have  beeil 
pre^dlced  by  the  asking  of  the  question; 
"And  then  wheii  yon  had  stabbed  him  [Kauf^ 
man]  and  kne'^  he  was  a  dead  one,  y6ii  do 
libt  remember  leaving; '  you  do  not  remeihber 
that?"-  The  only  objection  made  on  account' 
of  this  qft'estlon  was  that  it  Improperly 'as- 
sumed that  defendant  knew  that  Kaufman 
was  deiad.  Tbe  defendant  answered'  s^b-' 
stantialiy  that  he  had  no  recollcfctioil'atf'aiiy 
of  thefle  Ihtags;  •.   .  . 

If  we  assume  that  the  district  attorii^y 
exceeded  the  bounds  of  legitimate' argument 
in  the  few  words  he  said  regarding' '  the  de- 
fense of  tneanltyi  which  we  do  not  at  'all 
OOBCed*,' It  is  very  clear  to  US  tbW  it  «J4ii-' 
not  be  btftd,  especially  in  view  of  the  tnstruc- 
tlons  of  the  court  la  re^rd'to  such  defense," 
that  the  defendant  was  at  all  prejudib^ 
thereby.  •  .    . 

[10]  4.  Two  physicians.  Dr.  Miller  and  Dr. 
Sayderi,  were  allowed  to  testify  substantial-. 
ly  that  iii  their  opinion ''the  'defeudant  wa&' 
sane  on  January  3Q,  1909..  The  only  objec- 
tion to  Dr.  Miller's  testimony  was  that  his 
period  of  observation  was  too  short  to  en- 
able him' tO' form 'an  dpihiob;  '  t^  "the  objec- 
tion to  Dr.  Hayden^B  testimony  -wab  that  no 
proper  foundation  had-  been  laid.-  The  com- 
petency of  Dr.  Miller  aa  an  expert  o>n  in- 
sanity was  not  questioned  ,by  the  objection 
to  his  testimony,  and  such  competency  was. 
fully  shown  by  the  evidence  as  to  both  wit- 
nesses. "  Bach  of  these  witnesses  had  offldat-. 
ed  as'a  Commissioner  on  an  examination  of 
defendant  for  insanity  in  Fresno  county, 
whloh  was  'had  on  January  3D,  1909,  and  the 
knowledge  of  each  as  to  defendant  Wka  ac- 
quired at*  that  time,  except  that  Dr.  Miller - 
also  bad  deKndaut  under  his  observation  for 
an  hour  or  more  six  days  prior  to  such  ex- 
amination. We  think  that  tbe  evidence  shows 
a. sufficient  opportunity  for  examination  and 
observation  on  the  part  of  the  witnesses  to' 
warrant  the  court  in'  allowing  their  opinions 
as  to  sanity  or  insanity  of  defendant  on 
January  30,  1909,  to  go  to  the  Jury. 

[11]  5.  'Warden  Hoyle  had  tbe  custody  of 
defendant  in  the  California  State  Prison  at 
San  Ouetatln  for  something  like  three  years 
next  preceding  the  date  of  the  homicide,  and , 
the  .evidence  as  to  his  observation  of  him  ' 
and  his  conversations  with  him  during  this 
period  were  such  as  to  support  the  conclu-' 
£(iw^ .  jof  I  ^  .trial  ^vfX  .that.  h«  was  ,saSi .  > 
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jd«nt]y-"fifi  ■iBtiina^;ii(;qjaalQtajDiC!B'.'  of  ^  de- 
fendant, wltMn  tljie  mining  of  that  term 
as  used  In.  aubdJlrUlqo,  10  »f  section  lS70, 
Code  of  Civil  Procedure  to  give  bis  opinion 
aSitp  his  oi^ntal  sanM?.  Ko  other  objection 
^a?  ^wJa  to  bis  testimony  on  this  subjecti 

[^Si  6.  The  question  whether  the, deceased, 
Kf^ipTniai;^;  ba4  the  reputation  In  the, prison 
9f  being  a  bv^arbpdy  was,  of  course,  absn^uteiy 
lljiD^terlal  to  any  issue  iuTOIred  on  the  trial 
of  tbls  case.'  No  objection  on  this  ground, 
bowerer,!  was  interposed,  on  the  trlai  to  tbe 
question  asked  Warden  Hoyle  In  this  regard. 
In  . asking  the  gucistion,  the:^trlpt  attorney 
was  undoubtedly  «se]d^g  to  rebut  certain; 
in^aterial  testimony  on  the  0art  of  witness- 
^  Cpr  the  defendant. to  tbe  eOect:  that  de- 
oe^sed  was  bojbh  ,a  "stool:  pigeon"  and  a 
trpitblfi  maker.  We.  are  of  the.  opinion  that 
there  was  no  en^or.li^  overruling  thiS  ^lec^fic 
O^tleptioSi  n^ade,  vi^.,' that  no  proper  fonnda^ 
tlon.  for^e  qifestton  l^d,  been  laid;  and  that, 
it,ha4,npt'  been  sbowp  th^t  Uxe-  warden  had 
any  knowledge  on  the  subject.  Bot  in  any 
evipnt  ^,  Is  clear  that  t^e  whole  matter  'wias 
Oif  very.  smaU  Impprtance  and  without  preju- 
dice .to,  defendant's  ca.use.' 

Not^thex  point  Is  made  for  reversal.  We 
have  (^ni^erefl  ^be;  whole  record  and,. fiad< 
no  reason  ^o  doubt  that  the  defefkdaint  bad 
a  falf.  trial  on  fhe  merits,  and  that  the  .judg- 
ment shoyld  be  affirmed- 

^he  Judgment  is  affirmed. 

We  concur;  ,SHAW,  X;  LOHIGAN,  J.; 
HEKSHAW,  J.;  .^J^SS,  X;  JIWliVIN,  J, 


B^.psim  3«;pNXGOMEBX. ,  ,i(Cr.  1,699.). 
(gqprsRke  Cwrt  of  Oslifomia;    Aag-ie,  1812.) 

1.  fifPl«ieitPAl..OOKPOBAlnOR8  <§  ^6*)— Okdi- 

kai;(:;e»--Rkovi,ation  07  BT;aurk8Br.-VAi/iD> 

ITT.   .  .... 

tbs  Angeles  Ordtnance  No.  22,798  (New 
ScrfesH  Which  makes  it  unlawful  to  operate  a 
Ivobber.fard  or  other  specified'  indnstriea  within 
tb^  rewdtnce  district  desaribed  by  the  -ordin 
nance,'  is  a  con8titutibixa,l  exercise  of  policy 
power.    ■  '■      ■•■'■• 

•tEd.  Notfc— For  other  ekiee,  se^  Municipal 
Corpomtions,  Cent.  Dig.  K  1385,  13S6;  Dee. 
Dig.  |6i6.,»]  ...    ,  •      ., 

2,  M-VSIfStBAl .  OOBPOBATIOna  <| '  011*)<>OBDii 
.J«ANCX»— BsaUItAZIOR  Of  BD8INafS»r-yAI.in- 

IIT.  .,. 

A  city  "has  a  large' 'disPretion  in  enforcing 

such  police  measares  as  ordinances  prohibiting 

the  operation  of  industrial  establisbmentB,  etc., 

in  th,e  residence  district. 

[Ed.  Not^— for  .other  casai,  see  Municipal 
Corporations,  Cent  Dig.  j|  1344-1349;  Ifec 
Dig.  f  611.»] 

S.  MuNiciPAT,  CoBPoHATioNs  (8  eiC^J— Obdi- 
'•wanIobs^RkoolatiOit'  or  BuSiitras— Valid- 

Los  Angeles  City  Charter  (St.  1911,  p. 
2064)  art '  1,  $  2,.  subd.  21,  which  authorizes 
the  city  td  rfegnlate  or  prohibit,  etc.,  specified 
basiness  enterprises,  does  not  limit  tbe  city's 
general  police  power,  under  subdivision  84;  or 
under  Const,  art  11,  |  11;    and  hence  Ordi- 


rop  No..  8^708  (New  a«riM).  wUch.  prokib- 
operation  of  luQijier  yards,  etc.  within  the 
residence  district,  is  not  invdlld,  because  lumber 
yards  are  not  specified'  in  stibdiTiaion  21. 
.[Bd.- Note.— For  other  ca«ea,  see  Mndcipal 
Gorpor8t&D«%  Gent<  Dig.  H  18S5,  0856;  Dee. 
Dig.  I  6ie.,*i,  ,  ,  ,  ..,:  ; 

In  Banlc.  Application  by  W.  F.  Montgom- 
ery for  a  writ  of  hib^s  corpus.  WWt  dis- 
charged, krU  p«titlo(ier  remanded. 

B,~  J.  Flemii^g  and  James  S.  Bennett,  for 
petitioner.  Guy.jBS^dle,  Glly  frosecutor,  for 
respondent ,.' '  .       . 

MKLVIN,  tf,  ti)  A  writ  of  habeas  corpus 
was  issuefd  from  Uiis  court,  directed  to  the 
chief  of  police  of  tbe  city  of  L«|j  Angeles,  by 
whom  petitioner  was  imprisoned  by  virtue 
6t  a  warrant , Issued  out  pt^  the  police  court 
o'f  that  city.'  .i'etltlonet.,  .was  charged  with 
misdemeanor,  In  'tba.t  he  did  ."erect,  establish, 
maintain,  and  carry  on  a  juqiber  yard  at  No. 
132  West  avenue  15?.  within  the  residence 
district  of  said  city"  of  Los. Angeles.  The 
sole  question  presented  therefore  la  the  suf- 
fliii'ency  p^  Ordinance  Np,,  ;22,TOS  (New  Series) 
of  the  city  of  Los  Angelep  In  it?  application 
fo  petitioner.'  Hie  contention' 1b„  first,  that, 
the  ordinance  is  in  excess  of  th^.  legislative 
powers,  of  the  mayor  and  city,  |Council  of  the 
city  of  Los  Angele?  ipder  the '  charter  of 
siald  city;  and,  second,,  that  it  is  tn  violation 
6t,  private  rights  secure^  by  the  Constita- 
tipn  of  tbe  Ignited  States  and  tbe  Constita- 
tipn  of  the  state  of  Calif  pmia. ' 
'  li^  'The  ordinance  in  question  was  adopted 
instead,  of,  and  by  Its  terpis  repealed,  Ordi- 
nai;ici^  T<ro'.'  lfl,563  i^Sew  Series).,  Like  that  or- 
dinance, It  declarjed  all  'oi  tb^  city,  except 
qertain  enumerated  industrial  districts,  to 
be  k  reslden<;e  district,  and  probiblted  tlie 
conduct  of,  certain  sorts  of  business  therein. 
S.ectioh  i  of  t)ie  later  ordinance  differs  In  no 
material  fartlcular  from  .tlie  Identicfilly  nam- 
bered  settipij .  pf  1^  predecessor..  By  tbat 
sectlpn.it' is' declared  unlawful  for.  any  per-, 
spn,  firm,,  or  corporation  to  "erect,  establlsb, 
maintain  qr  (iaf^.  oji  within  tbe  residence 
district '  described  ^  said,  sectloti  1"  of  said 
ordinance'  "  *  *.,.♦.  any  sto^ia  crupber,  rol- 
ling mill,  m$u2bine  .shop,  planing  mill,  carpet- 
bepttijig,  pstabllsbmenjt,  hfiy  b^n,  wood  yard, 
lumber  yard,  .publlq.  lavndcy,  or  wash-house." 
iji  Ex  pf^r^  Quong  Wo,  118  Eac  714,  we 
had  occ^lpn  to.  ^^amine  Ordinanoe  No.  19,- . 
563  (New  Series),  and  to  determine  that  it 
was  a.  legitimate  ami  constitutional  exercise 
of  tl^e, police  pow^r.  What  was  there  said 
applies  with  eqnf^  force  to  the  portion  of 
tbe  later  ordinance  now  before  ns,  and  tbat 
case  disposes  of  this  petitioner's  second  ob- 
jection regarding  the  constitntlonality  of  said 
munlcipai  by-law.  Petitioner  afflmta  that 
the  ordinance  is. discriminatory  by  reason  of 
the  placing  of  a  !'busineea,ceiater"  within 
the.  lines  of, -the  "xeeidence  district"     Upon 
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«hls  pcAiit  ^e"«tiae««^  ft- <«ottilictltik.  Tt  Is 
ebvmi  tbat-'cet^aln  'kobd^h  iMflldlags  'near 
petitioner's  Itnuber  yard  a*e  occiiplefl  for 
bftslnesa  pnrposM ;  'but  tbe  return  seektr  to 
show  by  affidavit  and  by  pbotograpbic-^^tb' 
ItatbaC  the  lumber  yvrd  Is  situated  Ih  the 
Mfldst  of  a  B*ctloD  of  tbe  city  deroted  altnost 
^clvslvely  to  residences,  in  any  vfe w  of 
the ;  ievMeneei  we  eannot  *ay  that  the- city 
«onncll  Tlolated  tbe  large  discretion  Tteted 
in  It  With  refer^de  to  police  measures  of 
the  kind'  Bere  considered ;  and,  tinless  sudi 
abilseof  discretion  appears,  courts  are  never 
Inclined  to  nullify  ordlna'nees  'ob  the  ground 
of  tbeir  unfairness.  See'  Ex  parte  Quong  Woi 
BUpra,  and  cases  tbere  cited. 

jjj  Petitioner's  most  important  contention 
Is  that  the  enumeration  In  the  charter  of  Los 
Angeles  of  certalil  trades;  callings,  and  occu- 
'patlons  which  may  bS  prohibited  excludes 
the  prohibition  by  ordinance  of  others  not  so 
enumerated.  The  charter  provides  (subd.  21 
of  section  2  of  article  1)  that  the  clt:^  6i  tx)8 
Angeles,  in  addition  to  its  other  powers, 
shall  have  the  right  "to  license,  regulate,  re- 
strain. Suppress,  or  prohibit  any  or  all  laun- 
dries, livery  and  i^ale  stables,  cattle  and  horse 
corrals,  slaughterhouses,  butcher  shops,  brick 
yards,  dance  balls  or  academies,  public  bil- 
liard or  pool  lians  or  tables,  bowling  and 
tenpln  alleys,  boxing  contests,  sparring  of 
other  exhlbltlbns,  shows,  circuses,  game*'  and 
amusements.  To  license,  regulate  of  prohib- 
it the  construction  and  use  of  billboards, 
Signs  and  fenced'"  'This,  petitioner  contends, 
lis  a  llmltatlbtf  upon  the  general  police  power 
conferred  by  section  11  of  arttcl^  11' of  tbe 
Constltutlon,"and  by  a  similar  section  of  the 
charter  (subdivision  S4  Of  section  2  of  ar- 
ticle 1,  Stits.  1911,  p.  2064),  wlilrtJ  gives  tbe 
dty  power  "to  make  and  enforce  within  Its 
limits  Such  local,  police,  sanitary  and  other 
Iregnlatlons  as  «re  dfeemed  expedient  to  main- 
tain the  public  peace,  protect  property,  pro- 
mote tl»e  public  Morals  and  to  preserve  the 
healtfr  of  Its  Inhabltiints.""  "Bf  sp&clfytiig  cerJ 
fain  occupations  that  may  be  prohibited,  pe^ 
titloner  maintains,  the  charter  withholds 
from  the  city  coundl  the  power  'to  prohibit 
any  others;  for,  he  says,  tbe  legislative  body 
of  a  dty  having  a  freeholders'  cliarter  may 
be  limited  lii  the  e*erclse  of  police  po*er  by 
a  charter  provision,  citing  Rapp  '&  Bon  ▼. 
Kiel,  169  Cal.  709,  115  Pac  651,  and  In  re 
Pf abler,  150  Cal.  81,  88  Pac.  270,  11  L.  H.  A-. 
(H.  8.)  1092;  11  Ann.  Cas.  9LV.  '■  We  do  not 
tUnlc  that  these  cfted  cases  sustain  tbe  posl^ 
tion  of  petitioner.  In  both  Of  them  the  court 
was  passing  upon  the  place  of  lodgment  of 
the  power  of  a  dty,  and  hot  npon  the  limita- 
tion of  the  power  itself.  In  Rtipp  ft  SOn  t. 
Klei  the  court  was  discussing  a  function  of 
the  hoard'  of  supervisors  to  iihpose  a  cer- 
talb  restriction  whl^h,  binder  tlie  limitations 
^ccd  npon  the  said  hocird,  it,  as  a°  legisla- 
fite  body,  was 'bdt  atrtborlised  t6  enacft.    In 


r*'P^Mer  alsd  dealt  witt(tfife  pl&^M  i^^ 
mentiof  leglslatlye /function j.  but  i»  u^tbej; 
of  I  tbA I  opinions  In  those:  cases  was  it  held 
nor  Implied  that  a  charter  may  cut  down  the 
consjtltutlonal  power  of  a  city  ^tSf»Uf. .  Ttn  .the 
Pfabler  Case  we  find  the  court  apjproviii^ 
the  doctrine -anaouBced  in  theoplniotc  la  Odd 
FeUows!  Cemetery  Ass'n  v.  City  and'C^untj: 
of  San  Francisco,  140  Cal.  226,  73  Pari'OfiT; 
and  using  the  following  iangnagk  «i*b  fef- 
erence  to  that  calse :  "It  wtis  heldi^attnothJ 
iag'cdntatned  In  the  dliartev:  coutd  aOeot  the 
^cant  made  by!  the  Constttudenj  and>thatth4 
city,  under  such  f  constitutional  gflaitrf,  tiald 
t|i^  rifht.toi^xerpis^  the ; whole 'po¥ce/<)oii7er 
of  the  state,  so  far  as  local  r^gql^tion^t'pe^ft 
concerned,  subject  only  to  the  control  of  gen- 
eeal  law&"  Tlie  provisions  of  thei'dbtaJ£dr>of 
IXHS  Angeles,  quoted  atR>Te,.are  not  in  tenma 
IlHiitatloos  at  Bll)'but  enumerations  of  poW4 
era.  They  are  expresdy  given:  to  the  etty  ei 
Lee  Angeles  "in  addltloit  to  a»y  other  poweni 
now  held >  by >  Or  that  may  bereaftertilte  gnmii 
*d  to  It'dndor  the  Constitution  and  la'ws  «C 
the  statei"  If,  therefOiie,.the:ordi]ianee'tierQ 
considered  may  tie  upheld  under  the  general 
police  powers  of  the  «lty  as  exentlaed  by>its 
legislative  body,  it  will  not.ifaU  netely  b^ 
Cause  the  city  has  speolflc  authority  under  its 
barter  to  supptiesscebtaln  kinds 'of  businesH 
It  la  to 'be  noted,  alsot  that  t^  oiflinaace-lil 
notieae  iiitended  to  fluppress,  but  to  regrHatet 
Bpeclfled  oocopadonSL  As  a  regulatory  kneas- 
«re,  it  comes  clearly  vlthln<"tihei  pclndplq 
of  such  leases  as  E2z  parte  Quong  Wo,'isHpnit 
B*  parte  Laoey,  108  Gal.  326,' 41  Pac.  411, 
38  li.  R.^A;  640,  49  Am.  8t  iRep.  93  {  GTunl- 
baefa  V.  .Lelande,  154  CaL  683,  98  Pac  Vmi 
Wbile-a  lumber  yard.la  not  per  sea'^nalsiintej 
It'  takesHQO  extended  argument 'tO'-eoMvlaoe 
one  that  In  a  residence  district  such  a-^Mee 
may.be  a  mentaoe  to'  the:  safety:  oftthe^in-ep- 
erty  'in  Its  neighborhood  for  various:  reaMonsy 
among  which  may  be  mentioned  the  tnflam) 
mabie  nature  of  the  materials^  kept'  tbdre.  '•  ' 
Let  tbe  writ  be  discharged  and  thei  petW 
ttoner  remanded.  .  . ;   /       i 

We  leonqur:   ^NGBIjIiOTTI,  J.;   SliOSS; 
J.;   SHAW->  J.;    LOBIOAN,  J,  -,      / 


,.,     MOSSI  V.  FAIRBANKS.     (Civ,  966,)  .  ■,^., 

(District. Court  of  Appeal,  Third  DiUtricti  Calri 
ifomia.  June  28,  1912.  Rehearing  .Denied' 
'bjr  Supreme  Court  Aug,  26,  1912.)  "  /^''      J'^ 

LANDioiib  AND  Tenant  (£276*)— Forteitube. 

FOB    NONPAYittiNT    OF    RENt— DkitAND    FOK; 

Bent.'  '■■  '    ■■   ■■■     '•» 

The  oommob-law.  ihile  k'equlring  h  lessor  .ta' 
a  lease  stipulating  for  rei«ntry  by  Uin,  op)  de-;; 
fault  in  tbe  payment  of  .rent,  to  demand  pay- 
ment of' the  rent  due  befOre  a  f6rfeiture   of 
tbe  lease  can  be  decreed  Itr-  aot  abrogated  by 
Civ.  Code,  f  791,  providing  that  When  Sle  right' 
of  re-entry  is  given  the  xe-eatxy  nay  be, made, , 
after  tbe  right  has  accrued,  on  three  days'  n.q- 
tlce,  as  provided  in  Code  Civ.  Proc.  §|  1161,' 
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]162k  «7  .by  secfioii.rT^,  anthoricinK.  an  aejtioQ 
for  the  posseasion  o{  real  property,  leaged  with 
i.  right  of  re-entry  at  any  time  after  the  ac- 
dhial  of  the  right  of  re-entry,  without  the  no- 
tice prescribed  in  section  791;  and  the  right 
of  re~entry  for  nonpayment  ol  rent  does  not 
accrue  until  a  demand  has  been  made  for  its 
payment. 

[Bd.  Note.— For  other  cases,  see  Landlord 
aad  Tenant,  Cent.  Dig.  {  1168;  Dec.  Dig.  I 
276.*1      .  . 

Appeal  from  Superior  Court,  Humboldt 
County;  Ci^orge  D.  Murry,  Judge. 

Action  by  Chris  Mossi  ag&inst  Manriil 
FalrbankB.  -  From  a  Judgment  of  dismissal, 
plaintiff  appeals.    Affirmed. 

A:  W.  Hin,  for  appellant  Pierce  H.  Ry- 
au,  for  respbDdent 

BUBNBTT,  J.  The  only  queistion  InTolved 
is  wbetfaer  a  demand  for  the  payment  ol  rent 
is  a  condition  precedent  to' the  enforcement 
6t  the  forfeiture  of  a  lease.  The  premises 
wtn  rented  for  the  term  of  seven  yeai^  and 
four  months,  commencing  on  the  4th  day  of 
July,  1910,  for  the  monthly  rental  of  IT.50, 
paytble  monthly  in.  advance  on-  the-  4th  day 
bt  each  month  during  said  term.  It  was  pro- 
vided in  the  lease  "that  if  any  rent  shall  be 
due  and  unpaid,  or  If  default  shall  be  made 
ia  any  of  the  covenants  herein  -contained, 
then  it  shall  be  lavrful  for  the  party  of  the 
first  part  to  re-enter  said  premises  and  to  re- 
more  all  persons  therefrom."  The  .«etioa 
was  brought  to  recover  possession  of  the 
property  in  <!onseqnence  of  the  failure  of  tbe 
lessee  to  pay  the  rent  as  agreed.  In  the  com- 
I^alnt  there  was  no  allegation  of  demand  for 
tbe  rent;  and  for  this  omission  tbe  court  sus- 
tained defendant's  general  demurrer.  Plaint 
tiff  declining  to  amend.  Judgment  of  dismissal 
was  entered,  from  wbldi  the  appeal  was 
taken. 

Undoubtedly  the  general  rule  is  that  a  de- 
mand for  the  rent  must  be  made  before  for- 
feiture will  be  decreed.  la  Sauer  t.  Meyer, 
87  CaL  34,  25  Pac.  163,  it  is  said:  "The  ap- 
pellant bere  claims  that  she  has  the  rigbt  to 
recover,  because  there  has  been  a  forfeiture 
of  the  lease  for  nonpayment  of  the  rent 
Porfeitures  are  not  favored;  and  otn-  Civil 
Code  contains  -  this  provision ;  'A  eonditloh 
involving  a  forfeiture  must  be  strictly  inter- 
preted against  the  party  for  whose  benefit  it 
la  created.  Section  1442.'  To  give  a  laud- 
lord  h  right  of  re-entry  for  nonpayment  of 
renti  a  demand  of  tbe  rent,  upon  or  after  tbe 
last  day  upon  which  the  lessee  has  to  pay,  [Is 
essential  to,  complete  the  forfeiture,  andio  en- 
able l)im  to  maintain  an  action  in  ejectment. 
Taylor  on  Landlord  and  Tenant  (8tb.  Bd.)  § 
207;  Wood  t>n  Landlord  and  Tenant  (2d  Bd.) 
I  614."  This  case  sind' other  authorities  are 
cited  la  Clapuscl'.v.  Clark,  12  Cal.  App.  53, 
106  Fac.  440,  in  supiwrt  of  the  statement: 
"Regarding  the  |9  payment  ki  rent,  there 
could  be  no  forfeiture  under  this  agreement 
without  demand  by  pla^utlff  of  tbe  rental  up- 


on or  after  tbe  Jaa^  day  given  tlie  lessee  on 
whlqh  to  pay.V  The  decisicos  in  this  state, 
as  pointed  out  by  respondent,  seem  to  be  uni- 
form in  holding  that  a  demand  for  the  leat 
is  required. 

In  GaskiU  y.  Trainer,  8.  Gal.  336,  the  rigbt 
to  re-enter  for  nonpayment  of  tbe  rent  was 
reserved  in  the  contract;  but  it  was  declared 
by  the  Supreme  Court  that  "the  failure,  to 
pay  cannot  alone  create  a  forfeiture.  There 
was  an  equal  necessity  that  a  formal  demand 
should  have  been  made  on  the  day  it  became 
due.  Nor  for  tbe  purpose  of  forfeiture  will 
a  waiver  of  demand  ever  be  implied;  but  a 
forfeiture,  from  its  very  nature,  cannot  take 
place  by  consent,  and  It  is  not  favored  by  tbe 
rules  of  law."  It  Is  not  disputed  that  the 
comn^on  law  was  very  strict  in  its  require- 
ment that  tbe  demand  for  rent  be  made  upon 
tbe  leased  premises  and  at  a  late  hour  of  the 
very  day  when  and  for  the  exact. amount  ttiat 
was  due;  but  in  some  respects  this  strictness 
has  been  relaxed,  as  will  be  observed  by  an 
examination 'Of  the  cases.  Indeed^  a  change 
in  the  statute  has  modifled .  the  rule.  Tbe 
question  is  fully  discussed  in  McGlynn  v. 
Moore,  25  CaL  3S4,  Gage  v.  Bates,  40  CaL 
384,  and  O'Connor  v.  KeUy^  41  Cal.  432;  but 
lit  no  decision  ,in  the  state  has  it  been  held, 
under  like  conditions  as  those  involved  here- 
in, that  a  request  or  demand  for  the  rent  la 
not  required  before  a  suit  can  l>e  maintained 
for  a  forfeiture  of  tbe  lease. 

In  24  Cyc.  p.  1364,  tbe  rule  Is  stated  as  fol- 
lows:  "Ordinarily  a  demand  of  [)erformauce 
is  necessary  after  the  lessee's  breach  of  a 
covenant  to  pay  taxes  or  assessments,  or  a 
failure  to  pay  rent,  before  the  lessor  can  de- 
clare a  forfeiture.  However,  the  common-law 
necessity  for  a  demand  of  rent  may  be  obvi- 
ated by  a  statute  providing  otherwise,  by  pro- 
visions in  the  lease  dispensing  with  a  de- 
mand, or  by  acts  of  the  tenant  amounting  to 
a  waiver." 

It  is  not  contended  by  appellant  that  tlie 
lease  contains  any  provision  dispensing  with 
a  demand,  or  that  there  has  been  any  waiver 
on  the  part  of  tbe  lessee;  but  the  claim  is 
made  that  the  action  was  brought  under  sec- 
tion 793  of  the  Civil  Code,  and  that  tbU  sec- 
tion authorizes  recovery  without  any  demand 
or  request  for  the  payment  of  the  rent  Tbe 
language  of  the  section  is:  "An  action  for 
tl^  possession  of  real  property  leased  or 
granted,  with .  .a  right  of  re-entry,  may  be 
maintained'  at:  Any  time,  after  the  right, to 
re-enter  has  accrued,  without  the  notice  pre- 
scribed in  section,  seven  hundred  and  ninety- 
one.!'  We  think,  however,  respondent  is 
rl^t  in  bis  conto^tipn  that  "appellant  has 
fallen  ii^o  the  esror  of  eoofuslne  the  notice 
prescribed  in  section  791  with  the  d^mftmd  re* 
quired  by  law  before  a  forfeiture  can  be  de- 
clared. Section  791  of  tbe  Civil  Code  pro* 
vides;  'Whenever  the  right  of  re-entry  Is 
given  ^.. a, grantor  on  lessor  in  any  grant  «r 
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lease" or*' <otlK4rWf8fe,VBneb  fe-totry  inay  6e 
ina^  at  any'ilthe  after  the- right  bag  accrued 
ilipoii  three  "dayB'  notice,'  as  provldfed  In  sec- 
tlons  1161  aid  1162  6f  the  Code  of  Cl-Ml  Pro- 
cedure.' '  Section  1161,  C.  C.  V.,  prorides  that 
a  tenant  In  def abit  for  nonpayment  of  rent 
18  tfullty  of  tjnlftwfnl  detainer  after  three 
days'  hohce  to  pay  the  same  or  surrender 
possession.'  Section  UK  provides  the  ma'n- 
het  of  service  of  such  notice.  Neither  sec- 
tion til  nor  793,  O.  C,  changes  the  common- 
law  rule  requiring  a  demand  forttie  irent  be- 
fbre  a  fbrfelture  of  the  tenant's  estate«an  be 
declared.  Section  791,  C.  C,  In  connection 
with  secitlons  1161  and  1162,  <j  C.  P.,  simply 
give^  to  the  landlord  a  new  arid.  8u;nmary 
i«inedj?' Unknown  to  the  common  law,  where^ 
by  he  can '  in  a  summary  proceeding  recover 
posseasipi)  -from  the  delinquent  tenant,  to- 
gether with'"  treble  damages  or  retits  by  way 
of  penalty  for  the  tenant's  refusal  to '  ^uit. 
fiut  before  such  tiununary'  Recovery  can  be 
had  and  sucli.  penalties  enforced,  the  statute 
provides,  for  the  protectloq  of  the  tenant,  the 
service  of  three  days'  notl*^,  .  Simple  de- 
mand shall  not  be  sufflciei^t;  l^iut  notice  .,(n 
writing  shall  .be  served  on  Urn  after  default 
Qiade,  which  notice  must  be  served  at  least 
three  days  before  the  summary  pioceediiigs 
can  be  Instituted  or  maintained.  Section 
793,  C.  C,  does  not  (}l8pen^e  with  the  demand 
required  by  law,  but  merely  reserves  to  the 
landlord  liis  common-law  action  of  ejectment, 
in  addition  to  bl»  summary  renoedy  under 
section  791,  C.  a  Section  793,  C.  C.,  simply 
makes  clear  by  statute  that,  lif  the  landlord 
does  not  4^ire  to  avail  himself  of  the  sum- 
mary proceeding  provided  by  the  Code,  It 
will  not  be  necessary  for  him  to  serve  three 
days'  written  notice;  but  It  does  not  relieve 
him  from  the  necessity  of  malting  demand, 
^rbal  or  otherwise,  for  the  rent"  In  other 
words,  the  right  of  re-entry  for  nonpayment 
of  re^  dpes  not.  aeerue  nntU  a  demand  has 
been  made  for  Its  payment,  regardless  of  the 
aectton  of  tbe  Code  under  wblcb  the  action 
ia  brought 

■  It  is  manifest  .that  this  reqolrement  Im- 
IwseS'no  hardsh^k  upon  the  landlord,  and  it 
is  tn  Iceeplng  with  the  genetml  attitude  of  the 
law  towards  forfeitures.  It  Is  a  very  simple 
matter  to  provide  la  >tbe  lease  that  no>  de- 
omnd  for  rent  Aall  bereqidted;  or,  IX  this 
is  ndt  done,  It  should  not  be  considered,  a 
Tety  grievous  burdento  exact  of  the  landlord 
a  reqnest  of  the  tenant  foP  the.  payment  of 
tlieTent  before  depriving  him' of  his  posses- 
sion, tt  la  true  that'th^  statute  does  naet. ex* 
presdy  require  t^ls  demand;  but  It  Iraffirm- 
ad  by  the  autlibrtties  to  bie-  a  JuHt  and  eq«t- 
M)Ie  prereqiMstte  to 'the  enforcement  of  th^ 
drastic  penalty  ef  fotfeltui«,  and  we  tmak  it 
sfaionld  be  left- unfflstUfljed  untlFthe  liegisla- 
tnrfe  has  dearly  spoken'to  the  contrary.  Ap- 
pellant, speaking  of  hfii  contentloii,  admits 
tbat  "we  are  ■  soibei^hat  WkhbarrasseA  by  a 


contrary  rtiH'ng~th  Sanet  t.  Meyer,  87  CrJ.-  W 
[25  Pac.  153],  and  in  ClapuscI  v.  Oark,  li 
Cal  App.  53  [106  Pac.  436];"  but  he  thinks 
they  should  not  be  followed.  The  suggestion, 
hnwetyer,  is  not  inappropriate  that  appellant 
could  easily  have  followed  the-  doctrine  of 
those  cases  111  preparing  the  lease,  or  In  mak- 
ing the  demand  before  bringing  suit,  and 
thus  have  saved  himself  unnecessary  trouble 
and  expense. 

We  think  the  judgment  should  be  affirmed; 
and  It  is  so  ordered. 

W*  concur:    pHIPMAN,  P.  J.;  HABT,  J. 


PEOK  r.  COYLE.     (Civ.  918.) 

(District  Court  of  Appeal,  Tblnl  District,  Cali- 
fornia   July  2,  19112.) 

1.  CoNnACTB  (i  71*)  —  Extension  or  Tius 
FOR  PATjraNT — Consideration. 

Payment!  to  be  made  under  a  'contract  to 
purchase  laad  are  of  tbemselVes  Muffioirot  con- 
■ideratioa  for  an  eztowion :  of  .tine  jtor  pay- 
ment ,■■,.'. 

[Ed.  Note. — J'or^othM  cases,  see  Contracts, 
Cent  Dig.  ff  295,  596;  §98,  316-324;  Dec.  Dig: 
I  71.*] 

2.  Vkndob  and-  Pijbckasbb  <f  187*)  — Con- 
tract TO  Convey  — Time  fob  Patuents  — 
Waives. 

A  vendor  waived  a  provision  In  the  con- 
tract, which ''made  tiine  for  making  payments 
the  essence  of  the  agreement,  by  receiving  pay- 
ments alter  they  were  due  by  extending  the 
time  for  other  payments,  and  by  telling  the  pur- 
chaser to  inake  what  payments  he  could;  that 
it  would  "be  all  right";  that 'the  vendor  desir- 
ed the  purchaser  "to  have  the  property,"  etc. 

[Ed.  Note. — For  otlier  cases,  see  'Vendor  and 
Purchaser,  Cent  Dig.  |i  121,  374,  375;  Dec. 
Dig.  f  18i*]  ..         .       -. 

3.  Specific  Pebforhance  ({  121*)  — ^^ndeb 
OF   Performance— EvrDENCE—SuFFiclENCT, 

In  an  action  to  specifically  perform  a  con- 
tract to  convey,  evidence  held  to  sustain  a  find- 
ing that  the  purchaser  was  able  to  pay.  when 
he  offered  to  pay  the  amount  due  under  the 
contract 

[Ed.  Note.— For  other  cases,  see  Spec!  Be  Per- 
formance, CeM,  Dig.  f{  887-396;    Dec.  Dig.  I 

4.  Specific  Performance  (|  87*)- Rioht  to 
Reuei. 

One  is  not  entitled  to  specific  performance 
of  a  contract  as  to  which  he  is  hunseU  in  de- 
fault 

[Ed.  Note.— For  other  cases,  see  Specific  Per- 
formance, Cent  Dig.  {{  226,  238-241;  Dec. 
Dig.  f  ST.*] 

6t  SPECIFIO  PERFORMANCE  (g  121*)— DBFAtTW 
BT    PLAnrTI,W-+-BVIDENCE— SUFFICWNCT. 

In  an  action  to  specifically,  perform  a  Qon> 
tract  to  convey,  evidence  held  insuttlcient  to 
show  that  plaintiSE  was  ever'ln  default  In  mak*- 
ing  payments  after  demand  therefor,  etc. 
'  [Bd.  Note.— For  other 'cases;'  see  Specific  Pet* 
fom^apce.  Cent  Dig.  ^,387^386:  UeCuDig.  { 

6.  Smcin6-PBBn>BiUiR!a(|>121)*)-t^XBiiD»U 

KVIDKWqifr-SurFICIBHpX.     . 

In  an  action  to  specifically  .perform  ^  con- 
tract to  (k>nvey,   evidence   held  insnffictont  to 
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ItiostaiB  a  findliv  tiiat  pl*intiff  deposited  with 
t)ie  bank  the  amount  of  a  tender  of  payment..- 
\fii.  Not*,— For  other  ca«es,  see  Specific  Per- 
formance, Cent  Die.  M  887-395;  Dec.  Dit.  I 
121.»] 

7.  SPKcnno  VznrovuAVCM  (|  0T*H9bmdeb  or 
'  '  Pebfouiance.  '.  ■■ 

Suit.liea  to  speoiflcftl|y  perforpi  a  contract 
to  convey  wliere  proper  tender  haa  -been,  made 
by  plaintiff  purcliaser,  thougli'  tlie  tender  liaa 
not  been  kept  good  under  CnV.  Code,  |  1600. 

[Ed.  Note.— For  other  cases,  see  Specifle  Per- 
formance, Cent.  Dl(.  U  286-288;  Dec  Di*.  i 
87.*] 

8.  Afpbai.  AifD  Ebrob  (I  1071*)  —  Habmuus 

.  EBB0ft-rIUUAT^BIAl..FlI(0IN09. 

''      In  an  ackion  to  ftpec!fl<ially  j>etf otm  •*  con- 


tract to  convey,  any  erro;  in  finding  that  all 
interest  on  deferred  payments  was  paid  was 
harmless  to  defendant  vendw,  where  ft  appeal^ 


ed  that  the  amount  tendered  by  plaintiff  pur- 
chaser waklarges  tiutu'tbe  total  amotaht  of  in- 
ter^ and  principal  remaiqinf  due. 

[lid.  Note.— For  other  ciases,  see  Appeal  and 
Error,  Cent  Dig.  H  42»i-t2S9;  Dec.  Dig.  i 
lOTl.*!      . 

Appeal  from  Superior  Court,  Sacramento 
County;    Peter  3.  Sblelda,  Judge. 

Action  by  Charlen  W.  Pedt  againHt  B.  M. 
Cowrie.  Judgment  for  plalntUjt,  sAd  defend- 
ant appeals.    Modified  <M^  ^Slvmed.  ,  - 

Hon  &  HoII  and  White,  Miller  &  McLangh: 
Un,  for  appellant.  I>a.Ligne  &  Jones^  for 
respondent.  ' 

HAWKIIVS,  Special  Judge.  Tbe  idaintiff 
and  defendant  entered  Into  a  Written  con- 
tract, whereby  plaintiff  agreed  to  buy  and 
defendant  agreed  to  sell  certain  real  property. 
Tb»  purchase  prloe,  amounting  to  |3,S70,  was 
fair  and  adequate,  'and  waft  to  be  paid  as  fol- 
low^: $30  a  few  days  after  the  execution  of 
the  agreement,  and  the  balance  in  six  annual 
Installments  of  $040  each,  on  the  15th  o^ 
Novem'ber'of  each  year,  the  irst  payment 
to  be  made  November  15,  1906.  .  Time  was 
made  the  essence  of  tb«  contract,  and  in 
case  of  defbult  on  the  part  of  plalntifC  all 
payinentft  were  to  be  forfeited  &a  liquidated 
4(unages.  Tbe  plaintiff  had  the  privilege  of 
jpajripg  the  entire  purdiase  prie^  at  any  time 
before  maturity;  and  upon  receiving  pay- 
9)ent  defendant  agreed  to  ^x/^vfte  a  good  and 
sufficient  deed,  conveying  the  land  to  the 
plalntur  free  and  clear  of  all  Incumbrance. 
The  plaintiff  entered  Into  possession  of  the 
property  and  made  valuably  Improyenients. 
He.m^de  the  first  payment  of  $30,  but  failed 
to  pay  tbe  Installments  at  the  time  specified 
b>  the  contract,  but  did  make: certain  pa7> 
mentSr  which  were  accepted  by  the  defend- 
ant At  the  time  fixed  for  tihe  fifth  pajr 
iaent,  a  dispute  arose  as  to  the  amount  due 
and  to  l>e  paid;  whereupon  the  defendant 
demanded  tlie  entire  balance  under  the  oon- 
trsct,'  and,  it  not  bdng  promptly  paid,  gare 
written  notice  of  forfeiture  and  also  that 
•be  wac&A\,vt.  oacO'  take  possession,  of  the 
property.  The  plaintiff  thereupon  tendered 
tbe'  baiabce  due  and  demanded  a  deed,  and, 


the  4tfendane  4ecUi^g,'(a.t«k».fb«,nMme3r 
or  executei  the  -deed,  tbe  plnlntlff  broogbt 
this  action  to  enforce  specific  perfonpance  of 
the  contract  The  court  foand  that  the  tenr 
der  was  made  In  the  tlnif  jpravlded  by  tbc) 
contract  and  as  extend^  pv  ^fendant;  and 
tbat'  tbe  money  was  Immediate  deposited 
In  the  name  and  to  the  credit  of  defendant 
in  a  banK  of  good  repute  and  decreed  specifle 
performance.  Tbe  defendant  appealed,  and 
presents  several  points  to  this  court  for  d*- 
termlnatloa. 

[1.2].  First /It  is  claimed  that  tbe  evidence 
does  ]^ot.,sppport  tbe  fifth  finding  ,of  fact 
to  the  effect  tiiat  Xbfi  defendant  waived  tbe 
provi^on  of  flie  contract,  providing  tbat 
time  should  be  the  essence  thereof,  and  ex- 
tepdied  the  times  of  the  payment  thereof 
from  time  to  time.  The  first  payment  was 
made  by  note  'on  November  15,  1906,  and 
was  paid  November  17,  190&  The  third  pay- 
ment was  due  Noyember  16,  1907,  and  $227.- 
98  was  paid,  tliereon  on  Novemt>er  17,  190S. 
At  tbe  sam«'  time  defendant,  in  writing,  ez- 
tefided  the  time  for  tbe  payment  of  tbe  bal- 
ance of  said  tbifd  Payment  to  Ndvember  15, 
idOd."  The'VeccA'd  is  silent  as  to  the  fourth 
payment;,  but  th^  extension  of  tbe  third  pay- 
inent  of  itself  operated  to  extend  tbe  time 
of  the  t>ayibeii.t  of  the  subsequent  installment 
also  to  November  15,  1909.  Tbe  defendant 
stated  at  tlie  time  the  payments  were  made: 
"Make  wbdt  payment  yoti  can:  It  will  be  all 
ri^bt"  "I'tvant  you  to  hare  tbi  property, 
and  pay  all  you  can^"  '  ''RaiiM  all'tbe  money 
you  can-  and'  it  will  be  all  riibV 

The  wltn^  Henderson,  who  figured  the 
matter  up  fov  the  parties;  was  in  the  best 
position  to  know,  and  be  testified  ttiat  eadt 
time'  She  ^raiAei^  kn  extensitta  defmdant 
told  plaintiff  and  witness  tbat  '%be  reason-' 
ed  she  was  getting  a  good  price  lot  tbe  prop- 
erty; that  sbe  consulted  with  witness,  andT 
the  wltaesstoM  ber  wby  ehe  wvmld  consent 
te  It  «a(di  time.''  The'  reasobable'  Inference^ 
under  sacb  cteoamttKaCiM^  is  tbat  tbe  ezten- 
Bton  was  graiited''  (o  enable  defendant  to 
get  what  money  sbe  could,  and  tbat  paymMi^ 
would  notbaTeibeenmadki,  unless' the  exten- 
siob'ibad  been  grantedj  -■  Tbe  fwyments  tbem>/ 
seihres  were  ■'■tfllolent  consideration  for  tta*. 
extension.- 

The  drcnmBtances,  coupled  with  the  actar 
and  OedaratlonB  of  the  defendant  above  aeb 
out)  wete  a  waiver,  ot  tltat  portion  of  thai 
contract  wiitch  made  time  of  tbe  jeeeenBer 
thereof.  Noyea.  t.  Bcbiegel,  ft  Cob  App.  616, 
89  Poif.  728;  Boone  t.  Templeman,  US  CaL- 
289,aM>.Pac.  947.  139  Am.  St  Bep.  U6.. 

[11.  Second.  Appellant  alao  attacks  the  aer*; 
cntb  Undlng  of  fact,  in  ao.  Car  as  It  finds, 
that  on  November  16,1  1909,  jdaintifl  olCered 
to  pa7  tbe  amount  tben  due  uhder  tbe  om- 
tract,  and  waf  ready  and  wiWng  and  able  to 
pay  it  Tbe  attack  Is  on  the  ability  of  tbe- 
plaintiff  to  pay.  Tlie  pUilntlff  testified  tbat 
he  bad  at  tbe  |>4us9  at  that  time  enon^. 
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tofoief  to  make'  tte  tml^nce  of  thet.tmrd  and 
all  of  the  foarth  paTment.  Ttata  w«uld 
amonnt  to  $851.02,  not  counting  Interestl 
The  fifth  payment  fell  due  that  day,  niaMng 
a  total  of  $l>491.02t  not  Including  iatereat 
By  agreement  tbe  further  eonslderatiMi  of 
fbe  subject  was  postponed  until  the  nex^ 
day.  '  la  tl^e  meantime  the  plaintiff  saw  Mr. 
Gerber  and  Mr.  Hendennn,  and  the  latter, 
ill  the  words  of  plaintiff,  said:  "He  would 
see  us  through  with  this  affair";  or,  as  e;x- 
presaed  by  Mr.  Hmdecsoni  ."I  assured  Mr. 
Gerl>er  I  would  see  thsBe'Veopl*  tfaroui^  tt 
financially."  He  also  tesiUed  that  on  'NO' 
Tember  Z^  plaintiff .  had  .money  in  a  sack; 
that  wltnes^  did!  i^ot  let  him  have  that  moq- 
ey,  but  that  witness  let  him  iiave  money 
aftarwarda.  Mis.  Alice  Coaaens  testified 
that  there  was- 12,000,  more  or  less,- in  the 
Bade;  she  being  present  when  t!be  money  was 
tbjrown  on  the'  ta^le.  .  ^e  plaintiff  testified 
It  was  over  (2,900(  .Qa  Noitiamber  2Stb, 
tbrqugb  the  witpess  |Mc^^ioi>ey,  plaintUI  ieo- 
dered  in  actual  coin  $2,8d7.  We.«hfiDefore 
conclude  that  tljie'  etldeace  lUBtffleB->8he^flnd- 
tag  that  plaintiff  was  abl^  to  pky. 

[4,4]  Thifd.  Appellant  ,.0ajl^s  that  plaln- 
tliS  cannot  demand  speoifkc  peprfpn^ance,  un- 
ieof  ba  firpt  makes  tepdar  on  hl^-pai't  and 
then  keeps  the  same  good  uDder'  section  ISOO 
«f  the  OlTll  Ck>de.>  It  is  true  that  plaintiff 
was  not  entitled  to  si)eclflc  performance 
wbUa  be  wasJn.defiiuU;  Imt  was  b9  in  de- 
fault*  As  already  seen,  the' plalBtl#8  time 
had  be^  extended  until  Nov^ber  15,  1909. 
I^n  the  meantime  defendant  ha4  given  a  pov 
er  of  attpraey  tO'  her  son,  and  whan  piabttiff, 
on  that  date,  met  thi  aoti  ^r  th^  purpose  of 
settUng'  matten  he  InformM  ^laintUt,  "We 
came,  here  for  the  whole'  payment  on  the 
property."  A<ter  considerable  argument,  the 
son  said  they  ,ivouId  meet  the. next  day  and 
settle  up,  and  plaintiff  said,  "The  money  is 
ready  for  you  any  time.*'  "^he  next  day  the 
son  at  first  said  be  had  no  time  to  come  up, 
and  then'sda  hef  had  to  see  Ms' sister  first 
The  plaintiff  asked  for  the  abstracts  of  the 
property.  The  son  said,  "\ye  will  hare  them." 
FlaintUI  tben  said:  "Let  me  know  when  you 
are  ready,  and  I  will  be  ready  for  you."  On 
the  iSth-'the  son  served  written  notice  on 
plaintiff  that  the  contract  was  forfeited, 
afid'ttiatidefendant.w«uld  take  possession  at 
once.  No  prior  demand  had  ever  been. serv- 
ed upon  plaintiff  that  defendant  would  strict- 
ly enforce  the  'contract ;  '  nor  had-  notice  of 
any  time  been  served  wltbia  wbicA  plain- 
tiff was  required  to  pay  witfata  a' specified 
time.  However,  an  appointment  was  then 
made  for  the  next  day  and,  at  the  request 
of  the  son,  was  postponed  until  the  next 
afternoon,  and  this  last  appointment  the 
son  failed  to  keep.  Plaintiff  then  immedi- 
ately went  to  see  the  defendant,  who  sent 
word  to  her  son  to  take  the  money  and 
settle  up.  When  the  message  was  delivered, 
the  son  said  be  had  to  see  his  s.ister  first 


The  .idalnklff  replied-  Im  was  ready  to  see 
hlffi  aay/tfrna'  Again  the  plaintiff  sought  the 
defendant-  and  9&e.'ieqaested  that  Mr.  .pen^ 
dersoo,'  cashier  -of  the  bask,  come  out  the 
next,  day,  Movembcw  a2d,  and  plaintiff  took 
Mr.  Henderson  out  and  tendered  the  mopeg 
by  placing  it.  on  the;  table.  'Tbe  defendant 
said  she  wanted  the  money  and  did  «ot.ss« 
wby-  abe  could  not  take  it;  but  the  aoo.  want 
into  a  rage  and  threatened  .violence^  and 
prevented  settiement  The  plaintiff  theia 
again  made;  a  formal  tender-  of  tbeaotnal 
oasb  and  demand  for  the  deed;  the  last  no* 
ttce  being  served  November  28,  1909.  At 
no.  time  did  the  defendant  say  that  she  ner 
fused  the  money  because  it  was  not  paid  in 
time;  and  she'  always  said  she  wanted  ;tfaa 
plaintiff  to  have  tiie  place,  and  she  wanted 
to.  take  themoaey  if  her  son  would  consanti 
Under  sofih  dKsmdtaBces,  It  cannot  b»  said 
that  the  plaintlfl  was  ever  in:  «Mault;  bat 
tbs  defandadt  was  in  defSAlt  iTdm  the  time 
tbat  this  mon^  was .  teadered  and  -  she-  vd» 
fused-  to  take  it  and  execute  tfie  deed. 

[•]  The  third  flndii«  is  to  the  effect  tbat 
ptelntiff  deposited  the  amoant  of  the'tendet 
in  the  aanie  of  tbe  ytatOaf  wltb  a  bank  of 
good  ineputa  fn  tblvatate,  and  gave  notice 
thereof  to  defiendaut .  If  Cbis  flndihg  Is  b«i^ 
ported  by  the-  evidence,  tt  operates  te  extin>' 
gulsh  the  obligatien  of  payment  by  pbtotUP. 
But  does  the  eividMee  aapport-  the  findlngt 
The  record  shows  that  written'  tMytloe  of  tbe 
necessary  faits  -wais  given  to  ptalntilf.  The 
notice'  alone  floes  not  prov«  the  facts.  Tbe 
only  other  evideoice  in  the  record  is  the  states 
ment  of  the  witness,  Mrs.  Alice  Cossens,  tbat 
tbe  entire  amount  of  money  -Which  is  now  on 
deposit  at'the  Sacramento  Bank' 'was  thrown 
On  tbe  table.'  This  is  only  a  recital,'  and  Is 
not  sufficient  'evidence  to  support  13ie  find- 
ing  that  tb^  money  was  deposited  In  tbe 
bank  tn  the  name  of  the' def endemt 

{71'We'are  of  the  opinion,  however,'  that 
the  action  for  sjpeciflc  performance '  Van  be 
maintained  where  a  propei'' tender  has' been 
made,  though  the  tender  be  not  kept  gtxH  nW' 
de*  section  1500  of  th6  Civil  Code.  Halle  y. 
Smith,  113  Oal.  «66,  45  Pac.  872;  Latta  v; 
Tutton,  122  Cal.  279;  282,  84  Pac.  844,  68  Ain. 
St  Rep.  30;  Kerr  v.  Moore.  6  Cal.  App.  SOS- 
SOS,  92  fix.  107.'  The  tender  operated  tb  re- 
lieve the  plaintiff  from  default  and  tbe  de- 
fendant was  thereafter  in  default  until  she 
executed  and  tendered  the  deed.  Bad  plain-; 
tU^  deposited  tbe.  money  to .  the  credit  and 
iui  the  name  of  defendant  there  would  re- 
main nothing  for  him  to  do  when  tbe  dee^ 
wB^  presented ;  but  ss  it  is  not  shown  as  an 
affirmative  fact  by  the  testimony  that  the 
mone^  was  so  deposited,  the  plaintiff  Will 
be  -required  to  pay  the  money  upon  delivery 
of  the  deed.  The  failure  to  make  the  depoa- 
It  goes  to  tbe  form  of  tbe  Judgment  only. 
The  law  does  not  require  the  pun^aser  to 
deitosit  the  money  In  the  vendor's  name,  and 
thus  placQ  blat8«l£  at  the  veodoc'a.  mercy  .be> 
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fore  he  can  nmintaln  an  action  for  apedflc 
performance  to  compel  the  delivepy  ol  ti)e 
deed.  He  moat,  however,  be  ready  wltb  -hlB 
money  what  he  received  his  'deed.  '  The  In- 
tention of  the  lav  Is  thtft  the  acts  sboold  be 
eoijcurrent 

[I]  Fourth.  Appellant  also  contends  that 
there  Is  no  etldenoe  to  support  that  part  of 
the  second  finding  of  fact,  to  the  effect  that, 
tB  addition  to  the  sum  of  payments  of  prin- 
cipal tlieretn  mentiooed,  there  was  also 
paid  all  of  the  Interest  on  the  deferred  pay- 
ments up  to  the  15th  day  of  November,  19(^ 
The  witness  Henderson  testifles  that'he  was 
present  at  the  time  and  made  a  computation 
aa  to  the  amount  due  uAder  the  contract, 
and  that  the  computation  was  agreed  to  as 
being  correct  by  both  plaintiff  and  defend- 
ant On  cross-examination  be  testified  that 
the  amount  paid  ^as  $869.90.  This  must 
have  indnded  only  a  very  small  amount  of 
Int^est  The  plaintiff  testified  that  he  an> 
derstood  that  evcirytklng  was  closed  up  to 
November  16,.  1908.  Conceding  that  the 
Witnesses  were  mistaken,  and  that  the  whole 
aOKMWt  paid  was  only  41;637  on  principal, 
and  that  no  interest  was  paid,  stiU.  the 
amount  tendered  hy  the  plaintiff  to  the  de- 
fegodant,  to  wit,  |2,907,  was  an  amount  even 
larger  .than  ithe  totaJ  amount  of  loteeesti  plus 
the  total  amount  unpaid  «i  principal;  and 
therefore  the  finding,  evco.  It.  erroneous,  be- 
come  immatierial,       . 

Some  other  peiAta  are  mads  in  appeUant'a 
brief;  but.  uuder  the  view  w«  take  of  the 
mtire  matter,  it  will  not  be  necessary  to  dis- 
cuss them. 

While  the  .evidence,,  aa  we  have  held,  is 
Inaufikdent  to  sustain  the  Andipg ,  that  the 
t^alnt^.  deposited  t^  money  in. the  name  of 
defendant  in  a  bf^nk  of  good  repute^,  such 
flndlpK  is  immaterial  and  may  be  dlsregatrd^ 
ed.  The.  judgment  should  be  modified  by. 
adding  to  the  first  paragraph  of  the  de- 
cree, and  after  the  order  that  defeodant) 
mfJce,  execute,  and  deliver  to  plaintiff  a  good 
and  sufflolent  deed,  the  words,  "Upon  receiv- 
ing from  plaintiff  the  sum  of  $2,907,"  and, 
as  BO  modified,  afilrmed,  and  it  Is  so  ordered ; 
plaintiff  to  recover  costs  on  the  appeal. 

,We  concur:  CSBIPMAN,  P.  J.j  BUR- 
NETT, J. 


0»  Cal.  App.  tSS) 

WESTERN  PAC.  LAND  CO.  ▼.  WILSON. 
(Olv.  1.014.) 

(District  Court  of  Appeal,  First  District,  Cali- 
fornia. June  27,  1912.  Rehearing  Denied  by 
Supreme  Court,  Aug.  26,  1912.). 

1.  Nbw    Tbiai.   (I    137*)— iNsmrFiorerrcT    or 

ElVIDBNOB — SPECirlCAT10N&— SUFFIOIBWOT. 

Where,  in  an  action  for  money  had  and 
received,  defendant  set  up  a  counterclaim  for 
services,  and  alleged  a  payment  Of  tbe  differ- 
euce  between  the  flum  deraand«d  aad>tbe  value 
of  the  servicea,  and  the  verdict  was  for  him,  a 


ttMSe«''«i  motion  for  sew  trial  on  the  gTonod 
of'  the  iiisufficiency  of  the  evidence,  in  ttiat 
the  evidence  and  admissions  ali'iwed  that  de- 
fendant had  in  his.  possesaLon  at  the  commence- 
ment'of  the  action  and  at  the  time  of  Ihe  trial 
the  aaai  demanded,  «fi  Whidi  sum  defendant 
claimed  for  services  a  less  sum,  and  that  un- 
der the  verdict  defendant  was.  awarded  the 
full  amount  de'ma'hded  by  plaintiff,  did  uot  at- 
tack the  evidence  as  insufficient  to  suprport  the 
implied  -finding  of  the  reaaociable  value  of  tbe 
services  rendered;  and,  noder  Code  Civ.  Pro<:^ 
I  669,  providing  that  tue  notice  of  motion  for 
new  trial  on'  the  grohnd'  of  the  insufficiency  of 
the  evidence  must' -specify  the  partictriars  in 
irhich^ttie  evidence  is  -  insitf  feisnt,;  the-  court 
could  not  grant  a  new  trial. 

[Ed.  Note.— For  other  casea  see  New  Trial, 
Cent  Di^.  51  277,  278;  Dec.  Dig.  |  137.»] 

2.  New    Tbiai.    ( f  66*)  —  Gbotjitdb  —  Disbb- 
oARDiRo  Ii^sTutrcnoNS. ' 

'Where  the  idstraetfens' ai*  contradiGtory, 
but  ene  of  .them  autboriaca  Uie  verdict  render- 
fd,  a  new  .  triaJ  on  the  gro,und .  tliat  tbe .  jur^ 
disregarded  an  instruction  ^ust  be  denied. 

[Ed.  Note.— For  Other  ckses,  see  New  Trial. 
Cent  Dig.  H  132-lM;   Dec.  Dig.  |  66.*] 

3.  New  Tsial(S66*) — dBOTrWns— DisnQ'AaD- 
lira  I'MRBAcTioirs, 

A-aew'ttial  will  not', be  granted  on  th« 
ground  that  the  jiiar.disreganded  an  erroneous 
instruction. 

[E^dl  Note.— For  "other  cases',  see  New  Trial, 
Cent  Dig.   H' 182-184;    Dec.  Dig.  |  ea*] 

4.  PatiMnt  (ff  7S*)-^ATinira  bt  €aSoK— 
Qvaatnoir-'Toa  Ivvz. 

Where  a  check  was  given  and  ofEered  by  a. 
debtor  as  payment  and  the  creflitor  retained 
the  check,  without  express^  refu'^ing  it  for 
abeut'  a  -  moMh,-  and  \uitU  after  the  b4uth  -en 
which  it  was  drawn  had  dosed .  its  .doors  aa 
insolvent  the  question  whether  the  giving  and 
retefiltlon  of  thfc' check  was  a  payment  was  for 
the  juty,  under  prbpeir  instructioBs. 
'{Bd.  Note.-^For  other  cases,  see  Payment, 
Cent  Dig.. H  240-848;    Dec  Dig.  I  767]  : 

6.  FATMBIIft  tf  21*)— PATMSnX  BT  CBBOK— 
,  QCISTION  VOm  JQBT.  ,^ 

Where  a  check  i*  given.  a4  payment,  the 
ci-editor,  not  refusing  it,  must  return-  it;  and 
unreasonable  deUy  in  retniniag  it  itaay  make- 
it.  a  payment; " 

[fid.  Note.-rFot  other  casM,  see  Payment, 
Cent  Dig.  I  86;   Dec  Dig.  |  SJL*] 

Appeal  from  Superior  Cou^t,  City  and. 
County  of  San  Francisco;  Geoi  A.  Sturte- 
vant  Judge. 

Action  by  the  Westers  Pacific  Land  Com- 
pany against  Edgar  M.  'Wilson.  Frou)  an 
order  granting  ia  new  trial  after  verdict  for 
defendant,  he  appeals.     Reversed. 

Powell  A  Dew,  for  appellant.  Homphtey 
&  Hubbaod,  for  respondent 

HAm  J.  This  is  an  appeal  by  defendant 
from  an  order  granting  plaintiff's  motion 
for  a  new  trial. 

Plaintiff  sued  defendant  to  recover  the 
sum  of  $5,500  had  and  received  by  defendant 
for  the  use  and  benefit  of  plaintiff.  Defend- 
a,nt  answered,  and,  without  denying  the  re- 
ceipt of  the  $5,500  set  up  by  way  of  coun- 
terclaim a  demaud  for  the  sum  of  $4,145.75 
as  and  for.  the  reasonable  value  of  certain 
services  rendered  by  defendant  to  plaintiff 


•Mr  othu  casM  see  same  «>p»  and  section  NUUBBRIa  Dec-Dig.  *  Am  Dig.  K«H^«:  Series  &  Repr  lnd«itaa 
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as  Ita  kftorney  for  a  peHod'oit  3Vi  TMrd;: 
and  flirtlier  alleged'  that  on  the- 14th -daF  of- 
Oi^ober,  1007,  he  pald^  to  plalntttt'  the  sum 
of  $1,404.25,  which  was  the  i  difference  be- 
Hweeb  the  said  sum  of  $5-,500  add 'the  amount 
alleged  -and  claimed  as  itfae' reasonable  T&lue' 
of  defendant's  serTlces  to  {nnintifF,  and  spray- 
ed that  plaintiff  take  nothing  b^'itii'.  action.' 
The  jur^' rendered  a  rerdiet  for  the  defend- 
jhit*  ' 

The  plaintiff  in  due  time  gare:  notice  of 
its  intention  to  move  for  a  nerw  trial,  to  he 
Mard-upon'  the  minutes  of  the  coarlv.tirbicli' 
was  afterinrds  made  and  grantedik.  -'-, 
■  The  verdlct'of  the  jury,  being  for  the  ."de- 
ftodant,  necessarily  was  iia  effect'  a  ^flnding 
ttuit  defendant  rendered  the  s^rvtces  .as  al- 
leged'in  Ms  answer,  and.tkat  the.'re«tAonfable 
vaine'  thereof  ^i^as  $4,149.75; '  and  that  de- 
fendant tadd  paid  to  plaintiff  $140l4-25,  the 
difference  between  15^500,  xdaUned  by  plain* 
tlfTy  and  Mid  sum  of  $4;145k7S  set  up  as  a 
domnfietiitlaiaij''  ' .  • 

:.'Iti  tt^  notice-  of  i»tentiaa  to  mwroi  for  a 
new  trial,  respondent  set  forth  as^gronnd^ 
for  its  intended'  motion  aU  the  stadvtjiMr; 
fvoonda;  but .  tbero'  is  ab8ol!at«ty '  nothing  liq^ 
the  record  to  Justify  the  order  on  any  one. 
of  I  the  first  six  grounds  «p^iaed,  and,  no 
olatm  has  be«n:nia4e  la  this  oourt  in. support 
Qf  any  o£  said  grounds..  . .  .  r. .  ,- 
i> /The!  serpen tki  ground  is  set  forth  a^.insuffi- 
etowr  of  tbe  eytdenice, to  Justify  ^he  verdict 
la  certain  ^nnnerated  particulars.'  Both  ap- 
nellant  ap^.rft^KAdent.baTe.id^cu/^sed.  the 
question  as  to  the  s;ufflciency  of;  ti^.,eTj^ei;c^ 
tft!«H(^Ft^>^9.  inwlied  flndipg;tltat  t))e  rea- 
itoqaljKJte  Tslpe  of  tb^  sei:Tle€»  );endered  I}]; 
defendant  to  plaintiff  Yas,.$^45.I^;  Jbut  ap: 
ppllanjt  |n  his  opening, .brief, also  makes  thp 
Ikolnt  .{b&i  the  speclflcations  oCt^e  Insuiffii'; 
oto^cy  lay  no  .basis  for  the  copientiofi  that 
)be'  serricea  rendieried  by  (^efendaJM^  to]  filain- 
tiff .  were  not  ot,  the  value .  of  |4,l<i^.75.  .  An 
fzamlnatlon  of.  the  record  (^nyince?,  us  t^at 
this  point  must  be. sustained.,,     , ',. 

[1]  Section  6q9,  sulid.  4,  Codp  of  CivU  Pro- 
pedure,  provides  that  "when  the  motion  is 
to.  be  made  on  the  minutes  of  the  courts  and 
the  «r<>und.Df  the  motion  is  the  insufficiency 
of  the  evidence  to  Justify  the  verdl<^  or  oth- 
er decision,  the  notice  of  motion  must  ^;)«ci- 
fy  the  particulars  in  whiqh  the  evidence  is 
alleged  to  be  insufficient  *  •  ♦  If  the 
notice,  does,  not  contain  the  specifications 
bere  indicated,  when  ,the  motion-  is  made  on 
the  minutes  of  the  court,  the  motion  must 
be  denied." 

.In  the  notice  of  motion,  the  seventh  ground 
is  stated  as  "insufficiency  of  the  evidence  to 
justify  the  verdict  In  the  following  particu- 
lars: (a)  In  that  the  undisputed  evidence 
and  admissions  on  the  part  of  the  defendant 
diowed  that  the  defendant  bad  ^  bis  posses- 
sion at  the  time  of  the  commencement  of 
the  action  and  at  the  time  of  the  trial  the 
sum  of  $5,500,  of  which  sum  the  defendant 
claimed  for  bis  legal  serricea  only  the  sum 


'ot  ^$^>45.TSi  abd  ^n»  InAUe,  had  tbit  nndcr 
the  verdlbt'of  the  Jury 'as  rendered,  namely, 
in  favor  of  the  delendant,  the  defaadant  it 
wwamled  the  foil  96,500."  t     ^ 

'•qjhia.lB  in  no  smaetan  attack  on  the'«uffi-< 
iAsacsn'ot  the  evideaM  toitnipport  the  implied. 
fli(iding''that  the  services  .were  of  the*  value 
of  ■$4;145.75.  It  is  a  statement  that  the  de^ 
fbadadt  olaimad  for -his  services  the  sunt  of 
$4,146.75,  andno  moee,  whicli.-.ls  true.  It 
seema  to  be  alsot  «^i  statement  that  by.  the 
verdict  in  favor- of  defendant  the  .defei^nt 
was  awarded  for  his  services  the  full  sum 
of  $5,S00,  which  Is  not  true.  By  the  verdict 
the  -Jury  in;  effect,  found  tbe  value  of  .the 
services' to  be  $4^45.75,  and  also  found  that 
the  defendant  liad  paid  the  difference  be- 
tween $o.^.and  $4,145,75,  to  wit,  tbe  sum 
of,  $1,404^,  to  plaintiff,  as  alleged  In  his 
answer.    .  '  •      r  • 

Ibis  particular  Bpe.ciflcati6n,  does  .not  hint 
at  any  att^cH  upon  the  sufficiency  of  °t|ie.  evl-' 
dence  to  supporjt  the  Implied  finding  that 
the  serviceis  rendered  were  not  of  tbe  value 
claimed  by  defendant,  to  wit,  the,  aum  of 
$4,145.75.  Under'  (b)  is  set  forth  another 
specification  in  all  essentials  slnillar  to  the 
one  under  (a).  It  does  not  hint  at"  any  at- 
tack oh  the  evidence  as  insufficient  to  sup- 
port a  finding  that'  the  reasonable  value  of 
the  Services  rendered  by  defendant  was  $4,- 
145.75.  ' 

■  'Other  spedfic^atlons '  fonovv  under  vaHbus 
sijt.heads;  but  none  of  them  hint'  or  suggest 
that  the  evidence'  does'  not  support  the  Im- 
plied finding  that  the  reasonable  value  of 
the  services  was  thte  sum  of  ■$4;i46.75. 
^  ^hese  spetlflcatlohs;  If  they'  So  anythlni^, 
iklsk  tfab'p<)lnt  that  the  -verdl«t  for  tWde^ 
fenda'nt  was  contrary  to  law,  in  that  It  was 
contrSry  to  An  instruction  given  by  the  court 
to  tile  effect  that  the 'Jury  should  disregard 
all  evidence  as  to  a  check -for  the  sum  of 
$1,404.25  drawn  by  defendant,  payable  to 
^aintlff,  Biti  by  him  claimed  to  'bave  been 
in '  payment  of  the  balance  In  his  hands  at 
the  time  the  cbe<ik  was  given. 

[21  The  order  of  the' court  granting  the 
akyr  trial -cannot' be 'Justified,  or  supported 
upon  any  claim  that  the  evidence  does  not 
8npi)ort  Qie  verdict  or  the  finding  implied 
therefrom  as  -to  the  value  of  the  services 
rendered  by  defendant  to  plaintiff,  as  tile 
specifications  are  wholly  insufficient  to  raise 
this  point. 

The  only  otbor  point  that  can  be,  or  that 
Is,  urged  in  support «(  the  order  is  the  clatn; 
tliat  the  verdict  is  contrary  to  law.  In  that 
the  Jury,  in  rendering  the  verdict,  disregard- 
ed an  Instruction  given  by  the  court  to  dis- 
regard, the  evidence  as  to  the  check  above 
referred  to. 

.  The  evidence  discloses  tbat  on  or  about 
the  14th  day  of  October,  1907,  defendant, 
who  was.  4  director  .of  plaintiff,  as  well  as 
Its  attorney,  delivered  to  the  secretary  of 
plaintiff  an  account  of  services  rendered  by 
him  for  plaintiff,  including  moneys  collected. 
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and  m  Itemised  Mil:  for.  stlcb  serrtCM; -^to- 
gether with  blB  checki  drawn  on  tlie  Cali- 
fornia EM!e  Delwslt  &  Tmet  OoDOpany,  and 
payable  to  plaintiff,  tor  the  balance  shown 
to  be  due'  plaintiff,  after  dedoctitagi.tbe 
amount  of  his  btU  from  the  amount  of  money 
(96,500)  in  his  hands  belonging  to  plaintiff. 
This  account,  'bill,  and  cheek  were  presented 
to  the  board  of  dlrector8''On  the  22d  da^  of 
October,  1907,  bat  no  final  itctlon  was  taken 
thereon  at  that  time;  but  the'  matter  seems 
to  have  'been  held  for  investigation.  The 
check  was  not  cashed,  thonifh  retained  In  the 
possesalon  ofplaintUT.  Subsequently,  on  the 
30th  day  of  October,  160T,  theCalifomlk  Safe 
Deposit  &  Trust  Company  closed  its  doors  as 
insolvent  At  the  time  of  drawing  tlie  check, 
and  ever  since,  defendant  Itad  oh  deposit  to' 
his  credit  with  said  company  nirwards  of 
$10,000.  The  evidence  tends  to  sbo^  that 
8Ubsequ<^t  tp'  November  19,  1907,  which  was 
after  the  .closing  of  the  bank,  plaintiff  offered 
to  return  the'  6heck  to  defendant.  Subse- 
quently it  sued  for  the  full  amount  of  $5,500 
receive!}  by  him  ;for  plaintiff. 

Under  tills  state  of  the  evidence  and  the 
repord,  as  hereinbefore  set  forth,  as  to  the 
pleadings,  the  court.  Jn^ltructed  iba  jury  to' 
disregard  entirely  the  evidence  as  to  the 
check.  While  the  Instruction  upon  this  point 
is  not,  perhaps,  as  clear  as  it  mlgbt  be,  the 
insteuctlon  aeen^  to .  ha,ve  t)eea  intended  .to 
prevent  the  jury  from  giving  or  allowing  de- 
fendant any  credit  for  the  amount  thereof  as 
a  payment  on  account  of  the  $5,500  admitted 
to  have  been;  received  by  him  for  plaintiff. 
Nevertheless,  tjb^.  cqi^rt.  jlpstructed  the. Jury 
titat  "there  arn ,  two  possible  vei;dlct«  that 
you  may  render,  One  mlg)it  be:  -'Vfe,  the 
jury  in  the  above-ejatitled  actios,  £nd,a  ver- 
dict in  favor  ot  the  defendfint'  The  other 
possible  form  is :  'We,.  tUe.  jury  in  the  above- 
entitled  action,  find  a  verdict  In  favor  of  th« 
plaintiff  in  the  sum  fit  --— — r,'  putting  down 
so  manydoUara  accordingly  a;  may  be  your 
verdict"  The.  court  further  stated  that  It  to 
no  way  .intimated  wUch  .of  these  verdicts 
the  jury  should  select,  but  stated  "that  is 
entirely  for  yon." 

Under  thiEise  laiter  Instmctions,  it  la  clear 
that  the  jut7  wereaothortEed'to  find  the  ver- 
di<!t  which  thejr  in  fact  tendeted.  Tlie  aiost 
that  call  be  said  is  that  the  imtructions  were 
contradictory,  and  the  case  does  not :  'come 
within  the  reason  of  the .  mle  laid :  down'  in 
Emerson  v.  Santa  Olttra  County,-^  Cal.  543 ; 
Altoona  Q.  MJ  Co.  v.  Integral  Q.  M.  Ca, 
114  Cal.  100,  103,  45  Pac.  1047. 

[3]  Bnt  tr  it  can  be  said  that  the  verdict 
Of  the  jury  was  contrail  to  the  Instnu^on 
given  by  the  court  to  disregard  all  evidence 
as  to  tlie  dieck,  it  does  not  necessarily  follow 
that  a  new  trial  should  or  could '  have  been 
properly  granted  on  account  therctot.    While 


atone  time  H>  wu>  beldthtta  verdict  render- 
ed in  disregard  of. an  erroneous  instroctloa. 
wa«.  a  verdict  against  law,  and  as  such  entitl- 
ed the  defeated  litigant  to  a  new  trial  (Emer-. 
son  V.  Santa'  Glara  Co.,  40  Oal.  643),  such  is 
no  hmger  tb»  mle  ioUowed  in  this  state. 
The  rule  now  is  that  a  new  trial  should  not 
be  awarded  because  of  the  disregard  by  the 
jury  of  an  errone6tu  instmction.  O'Neil  r. 
Thomas  Day  Co.,  152  Cal.  357,  92  Pac.  866, 14 
Ann.  Cas^  970. 

Tilts  brings  na  to  an  examination  of  the  1b- 
straction  which,  it  is  dalnied  by  respondent, 
the  jury  di««garded'  in  its.  vttdlct    ' 

'-[4]  This  Instruction  In  effect  directed  the 
jary  to  disregard  all  evidence  concemloe 
the  check.  But  It  was  the  giving  of  this 
cheek  by  defendaat,  and  its  aubsequect  re- 
tention by  plaintiff,'  that  defendant  claimeA 
amounted  to  a  payment  The  court  determin-' 
ed,  as  a  matter  'ot  law,  that  the  giving  and 
retention  of  the '  check,  under .  the  .'dvcum- 
stances  disclosed  by  the  evidence,  did. sot 
amount  t«  a  pefymoit  In  this  we  tlitaik  tUat 
the  court  ^red,  and  the  instruction  as  given 
was  erroneous,  and  not  a  correct  charge  as 
A' matter  of  law.  Tlie  chedc  wu  given  and 
MFered  -as  pa^rmoit  The  plalDttff''  retainea 
the  diecki  withotit  expressly  refaalng  it,  for 
atM>at  one  montb;  and  uAtil  atter  the  banlc 
had  closed  its  doors '  as '  iasdlvent  Under 
such  drenmstances,  we  think  it  should  hay* 
beien  left  to  the  jtrty  to  determine,'  nndeir 
proper  instructions  from  the  court  whether 
or  not  th^  ^vlng  And.  retention  of  the  cheese 
had  the  effect  of  payment 

J;i]  Wherea  checdc  is  given  as  payment; 
less  it  be  refased.  It  Is  the  duty  of  the 
ereditdr  to  return'  It;  and  nareatonable 
delay  Ih' rettiriiing  a  cbedc  may  inake  it 
equal  t6  '{iaj^metit  Conde  v.  Drelsam  Gold 
M.  Co.,  3  Cal.  App.  583,  589,  86  Pac.  829. 
Whedier  bt  hot  t)1atntiff  tn  this  case  had 
kept  the  check  for  ati  unreasonable  time  was 
a  qiieklon  for  the  Jury  to'  determine,  and 
was  not.  a  matter  that  should  have  been  de- 
termined, as  a  matter  of  law,  by  the  <'oar^ 
The  fact  that  .the  che<±  was  not  ret^'med; 
6^  offered  to  be  .  reftirned,  hntil  sifter  the 
failure  of  the  bank'  is  significant,  and  may 
account  for  this  litigation. 

N6  other  ground?  are  urged,  or  can  be 
urged  upon  the  record  before  us,  to  justify 
th6  order  granting'  'a  new  trial. 

The  order  cannot  be  sustali^ed  because  of 
any  Idsufflcliency  of  eividen,ce  t6  8ut)l>ort  the 
verdict,  beckuse  of  w'an't  of  any  speciflcaUon 
of  particulars  of  insufficiency  that  even  hints 
at  the  attack  attempted  to  be  made  as  to 
insufficiency  of  evidence ;  and  for  the  reasons 
above  set  forth  the  verdict  is  not  ti^lnst  law; 

The  order  Is  revetsed. 

We  concur  t  LKNNON,  P.  J.;  KBBBI* 
GAM.  J. 
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HABIWkN  ▼.  CiMBBRT  ei  iO. 
.    '(CiTi  92B.)    ■■•    •     '    .! 
XDUtriet  Conrt'of  Apt>ea1,  ^Urfl  Dbtrictr, 'Okl- 
Iforala.    J\ine'28^  19(12.)  ' 

JI.   ATTftHNBT    «*D    CttENT     rl  'Ifl**)— A<«ON 

roK  Leoal  SEBVicii»^lBaa;BBrMPMOF.  •  . 
On«  suing,  for  the  reaB(}pa)>|e ,  vain*  .of  le^ 
gal  services  repdered  must' allege  the  ppnpayT 
meiit' thereof ;  and  Vhere' nonpayment  Is  ptlt 
in  iasoe  by  anrw^  be  must  p»ot«  Aoupaymenti 
:  [Ed.  Note.— For  other  «a»e%  BeeAttorney 
and  Client,  Cent.  Dig.  H  ?^^-«67:  D«c.,I>i«. 
|165.*1 

2.  'SMKL.  (i  897*)— FWMHGO— Issuw. 

where,  in  an  action  for  the  reason'able 
value  of  legal  services;  the  nonpayment  of  the 
«taum  Was  put  lb  isMe  by:  answer,  and  findings 
.-were  not  waived,  the  court,  t^  ^DRDprt  ».  i^dg; 
aent  for  ^  plaintiff,  must  find  that  the  services 
had  not  been  paid  for. 

[Kd.  Note.— For  other  cases,  see  Trial;  Cent 
JHg.  H  940-M1V;    D«&  Dig.  |  SS7J'l 
k  ArroBMST  AND  Cliknt  (I  167*)— AonoM 

'.    VOB    COliPKiBAIION— FlRDUtas-VlBSCKS. 

Where,  iq  aa  action  for  reasonable  value 
of  legal  services  rendered,  the  nonpayment  of 
the  claim  was  pat  In  is6ae  by  anftWet,  a  find- 
ing tbikt  plaintiff  riitdered  letfal  services  for 
defeadant,  that  the  '  saip«  were.  'Masonably 
worth  $650,  and  that  $1S0  iiad  been  paid,  wm 
a  finding'  that,  tlie  balance  had  not  been  paid', 
and  supported  a  judgment  thertf«r,  eapecially 
where  the  court,  under  .the  destgaation  '*cen> 
fusion  of  law,"  found,  tiiat  ph^tiff^was  enti- 
tled to  a  judgpient  for  $500.  ,,  ■ 

[Ed.  Note.— For  other  cnae^see  Attorney 
anff  CHent,  Cent  Dig.  ||  373-575;  De<i  Dig. 
I  167.»]  ••    ■"     "1    •'••  ■     •       ■■   "■:;•••■ 

,  A.ppeal  from  Smjeripi-  Coiirt,  Spla^o  'jaun- 
ty; A.  J.  Buckle?,,' Judge.. 
;  Action.  I^y  Paul  C.  Barlau  afaiast  Leonard 
i^mber):  and  another.  ,^rom  a  judgment 
for,  piaintis,  defendant  Denn}e  H^y  Lambert 
appeals.    Affirmed.  ,,.        ,  .; 

-    T.  T.  a€lxegoTT,.faE  appelUmt  .Pliui:.G. 
Bi^rlan,  in  pro;  per..   >!   -.'  ■      I'l'  .  -■ 

.  BUitNBTT,  J.:  Tbe  appeal'  la.  on  the  Jude- 
tDCBt  roll'  finm.a  <Jad^nent  ag»iuat  iDennie 
■Hwy  :Liambert  fornthe-Biunipf  ifSQO. '  .A  x» 
versai  'ier  sought  upon -the'  sole  ground'  that 
the  GOUEtitfalled  to  find  ;ui)on.  the  liBue  of 
paymeBt  The  aiction  was'). brought  to  re- 
KMwi  the  reAso&ablti  value  of  legal  ae^Tlcea 
jwcfoimed .  by.  plaintiff  for  appellant  at  her 
tfieoial  instataee  ahd  requebt  The  court 
■found  that  the  value  oCithe  BeDvices  .'Was 
$660;.  but  it  .Is  the  contention  of  appellant 
.that  JM  to  nonpajrment  the  oautt  found 
MiUpIythat  ^50.  had  lieeb.paid,!  aad  that 
there  to'  do  finding  .tliat  the  .remaihlder  of 
.th6  sitm  had.  not  been  paid!    '-i 

[1, 2}  It  wiU  not  be  disputed  that  It  was 
netiesgary  to. allege  the  nonpayment!  of  the 
Vlatm,  and,  since  it  wasi  put  in  issue  by  the 
wunrit,  that  It  was  equally  neoesaary  to 
prove  It  Wlsev.  Hogan,  77  Oal.  184,  19  Pac. 
2T8;  Richards  v.  Lake  Vtew  Lahd  Co.,  US 
Cal.  642,  47  Pac.  683; '  Dodge  v.  Kimple,  121 
Oal.  580,  54  Pac.  .94;.  Kaotz  V.  Buclunan,,139 


Ca>. -8M,  T»  Pac' ^8.  6inc*'fln4inss' were 
not  waited;  It  would,  of  course,  follow.  In 
order  to  support  the  judgment,  that  tt  should 
b<e  found  by  the  court  that  the  money  kad 
not't>een  paid.  ■   .      •       •    • 

•  [3]  The  basis  for  appellant's  argument  Is 
touhd  in  the  asserted  circumstance  that  tha 
feilowing  are  the  only,  findings  of  fact  upon 
the  point:  "That  said  reptwBentatloB  0f  said 
Dennie  <May  Lambert  by  said  plaintiff  and 
said  legal  services  as'' attorney  and  cosnselor 
at  law  rendered,  us  aforesaid,  by  said  plain- 
tiff to.  saM  Dennie  May  Lambert  were  and 
are  reasonably  Worth  the  sum  of  six  hundred 
fifty  dollals  ($660).  That  one  hundred  fifty 
doUarft  ($160^  of  said  la8&mentioDed  sum  have 
been  paid."  Appellant's  claim  is  that  the 
finding  la  totally  insufficient,  in  that  it  does 
not  ezclade  the  inference  that  the  balance 
of.  the  9660  may  have  been  paid  also;  while 
respendent  contends  that  at  most  an  uncer- 
tainty is  produced,  and  therefore  the  judg- 
ment slieuldbe  upheld  by  .reason  of  the 
TOle  that  '^an  uncertain  finding  on  payment 
must' he  construed  so  as  to  support  the'judgi- 
ment,  rather -than  to  defeat  it,  Warren  v. 
Hopkins,  110  Cal.  JM)6  (42  Pac.  986]." 
I'  la  Bopport'  of  her . contention  that  the  said 
finding  Is  not  snfflclent  to  cover  the  balance  of 
$500^  appellant  icites .  the  case  of  Barney  r. 
VlgoMBVz,  82 -Cal.  681,  28  Pac.  678,  wherein 
It  is  stated  In  the  i^Uabus  that,  "in  an  ac- 
tion upon  apnuulssory  note,  a  Callure  to  al- 
lege in  the  cc^plaint  that  no  part  of  the 
•urn  ft>r  which. the  nbte'W«s  given,-  except 
certain  payments- indorsed  iqx>n  it,  had  been 
paid  constitutes  a  fatal  defect, .  f dr.  which  a 
judgment  in  favor  of.  the  plalntilt  will  be 
reversed  upon  appeal."  In  that  case  tiiere 
was  a'deftiolt  lodgment,  and -there  was  not 
only  no  allegation  tltat  any  suni'  remained 
-imyaidybilt' there  was  ho  ^sltlve  averment 
tluit  any'  defh»it»  tiun.  hhd  been  paid;  the 
•tatement  being  that  'th«  defendants  ex0- 
eutedvandi  idedivefed'  to  the  plaintiff  their 
prDmlaSOtyiBete,'.tn  .wvlttag,  In  the  words  and 
fignrea  following,  t«  wit:  *  .  *  .i*  And  In- 
dented, with  the  folloiwing  thereon,  to  wit" 
'Xhen  foUow  certain  purported  payments  of 
tntereet  and'  pnrts.  of  the  priooipal  and  a 
demand  for  judgment  .  It  was  not  alleged 
that  thei  payee  had  madb  the'  indorsements 
oc.  received .'flie  money;  and  it  is  apparent 
that  the. complaint  was  exceedingly  weak 
hi  the  mattee  sntseated.  The  gist  of  the 
opinion  Is  lonnd  In  this  deeiaeatlon:  "Tlie 
omlaslott  to  allege  in  Ite  oemplaint  that  some 
part  of.. the  said  note  had  not  been  paid  com- 
stitoted  a  fatal  defect,  for  whioh  the  judg- 
ment most  be  .reversed.  Frlsch  v.  Calec,  21 
Cal.  Tif  Da»anay  v.  Eggenhoff,  43  Cal.  896; 
Scroofe  V.  Clay,  71  Cal.  123  [11  Pac,  8B2].'r 
:  In  the  Frlseh  Case  the. question  'was,  «• 
stated  by  the  court,  "whether  a. plea  of  pay- 
ment to.  new  matter  In  the  sense  tof  thk 
statotd,"  ii^tti*  question    was    datermiaed. 
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and  It  wfit  mid  In  oondnsloa  that  "thla  dls- 
posee  of  ttie  only  queetion  raised  in  the 
case;  bat  It  Is  proper  to  suggest  an  (»bjec- 
tloa  to  the  complaint,  which,  thongh  appar- 
ently technical,  is  of  the  essence  of  good 
Bleading.  The  fact  of  nonpayment  is;  not 
directly  alleged,  the  allegation  being  that 
there  J8  now  due,  etc.,  which  Is  a  mere  con- 
clusion of  law,  and  would  not  hare  stood  the 
teat  of  a  demurrer."  There  was  an  allega- 
tion of  the  payment  of  a  certain  sum;  but 
the  sufficiency  of  this  allegation  to  negative 
the  payment  of  the  balance  was  not  angned 
by  counsel  nor  considered  b;  .  tha  court. 
Likewise,  in  the  Davanay'  Case,  It  was  eon- 
tended,  that  it  was  necessary  for  the  defendr 
ant  to  plead  payment;  but  the  point  decided, 
and'  the  only  one  involved,  was  that  the  gener^ 
al  denial,  the  complaint  being  nnverUBed,  "put 
in  issue  the  averment  of  the  complaint  that 
the  promissory  note  remained  due  and  un- 
paid," In  Scsoufe  v.  Clay,  supra.  It  wa« 
beld  that  an, averment  that  tte  defendant 
"has  refused  and  still  refuses  to  pay  the 
principal  or  interest  of  the  note>  '  olr- anj 
part  thereof,  and  that  there  Is  biKV  due  the 
sum,"  etc.,  was  Insufficient 

These  cases  are  not  directly  la  point;  and 
it  may  be  said  also,  without  stopping  to 
specify  particularly,  that  they  are  not  «!■■ 
together  in  harmony  with  the  more  mature 
and  deliberate  expression  of  the  Supreme 
Court  embodied  in  the  opinion  of  Chief  Jubt 
tice  Beatty,  in  the  case  of  Penrose  v.  Win- 
ter, 135  Cal.  2^,  67  Pac.  772,  Wherefai  it  is 
held  that,  though  the  allegation  of  nonpay- 
ment was  "in  the  form  of  a  legal  conclusion, 
in  which  the  material  fact  was  merely  im- 
plied, but  in  the  absence  of  any  demurrer 
such  faults  of  pleading  are  cured  by  the 
Judgment" 

But  the  truth  Is  that  we  have  here  a  rea- 
sonably clear  and  unequivocal  finding  of 
fact  that  the  |500  had  not  been  paid.  It  is 
plain  that  the  court  in  its  decision  had  in  view 
three  questions  of  fact,  vIe.:  Were  the  serv- 
ices performed?  If  so,  how  much  were  they 
reasonably  worth,  and  how  much  had  been 
paid  for  them?  The  court  found,  as  we  have 
seen,  that  the  services  were  performed,  that 
they  were  reasonably  worth  the  sum  of  |650, 
and  that  |150  had  been  paid.  This  last  is 
equivalent  to  a  finding  that  9560  had  not 
been  paid,  for  the  simple  reason  that  it  clear- 
ly implies  that  $150  was  all  that  was  paid. 
No  one  fairly  fatnlllar  with  reputable  usage 
of  the  Kngllsh  language,  unless  obsessed  by 
bis  veneration  for  ancient  forma  and'  cere- 
mvnies  relating  to  legal  prooeedlnga,  so  as 
to  obscure  his  understanding' df  the  para- 
mount importance  of  the  practical  adminis- 
tration of  Justice,  would  fail  to  reach  the 
conclusion  that  B  still  owed  A  $500,  If  a 
ccnrti  should '.find  that  the  latter  had  per- 
formed foe  the 'former  services  that  were 
«vrth  th«  sum  of  $650,  and  itKat  "$150'  Of 
'the  .last-mentioned  sum  have  bees  paid."    I' 


the  action  were  by  A  against  B  for  the  re- 
covery of  horses,  amt  .ttie  court  should  find 
that  B  had  received  660  horses  which  be- 
longed to  A,  and  that  he  had  returned  160  of 
them,  it  would  be  readily  understood  that 
the  others  had  pot  been  returned.  In  truth, 
our  use  of  the  language  in  every  transac- 
tion of  life  is  based  upon  the  assumption 
that  such  statements  as  the  one  here  in  con- 
troversy involve  and  imply  what  the  logi- 
cians call  "a  universal  afllrmative."  In 
other  wordi,  the  afflrmatfonthat  the  defend- 
ant paid  $150  Is  equivalent  to  a  statement 
that  $150  is  all  that  he  paid.  Jevons,  in  his 
work  on  Logic,  simply  expresses  the  common 
understanding  when  he  declares  that  "wher- 
ever a  term  is  used  alone  it  ought  to  be  in- 
terpreted as  meaning  the  'whole  of  its  class." 
It  is  also  true,  as  he  says  further,  that  "the 
mark  of  universality  usually  consists  of  seme 
adjective  of  quantity,  such  as  'all,'  'every/ 
'each,'  "any,'  the  whole';  but  whenever  the 
p'redlcate  is  clearly  intended  to  apply  to  the 
whole  of  the. subject  one  may  treat  the  prop- 
osition as  universal."  If  appellant  Is  right 
In  her  contention  as  to  said  finding,  thai, 
of  course,  respondent  would  have  reason  to 
complain  that  the  court  failed  to  find  that 
his  services  were  not  worth  more  than  $650. 
The  point  however,  has  not  been  urged  that 
the  finding  that  the  services  were  worth  the 
sum  of  $650  does  not  mean  that  they  were 
worth  $650,  and  no  more. 

But  aside  from  the  forgoing,  under  the 
authority  of  Jessen  ▼.  Peterson,  Nelson  tc 
Co.,  123  Pac.  219,  there  can  be  no  doubt  that 
the  findings  here  are  sufficient  to  support 
the  Judgment  In  that  case,  in  which  a 
rehearing  was  denied  by  the  Supreme  Court, 
plaintiff  had  sued  for  damages  for  personal 
injuries,  and'  she  recovered  Judgment  for 
$1,000.  There  was  a  finding  that  she  had 
expended  $122.50  for  medical  attendance, 
but  the  court  ondtted  to  designate  the  spedflc 
amount  in  which  the  t^intifl  was  damaged 
eo  account  of  personal  injuries;  bnt  It  was 
declared,  as  a  condnsion  of  law,  "that  the 
plaintiff  Is  entitled  to  Judgment  against  the 
defendant  in  the  sum  «f  $1,000."  The  Court 
of  Appeal  of  the  First  district  held  that  this 
should  be  treated  as  a  finding  of  fact  and, 
when  8»  Considered  and  read  in  conjunction 
with  the 'Other  probatlv«  facts  found  by  the 
trial  court  it  -was  sufficient  to  support  the 
Judgment  upon  the  issue  of  damages.  See^ 
also,  SDoCray  r.>Burr,  125  Cal.  636,  58  Paa 
203.  Hue,  also,  under  the  designation  of 
"Conclusion  of  law,"  we  have  the  finding 
"that  plHintlff  is  entitled  to  a  Judgment  here- 
in >fdp  the  sum  of  five  hundred  dollars."  But 
whether  regarded  or  not  as  a  finding  of 
fact,  in  connection  vrith  the  findings  already 
recited,  it  should  be  held  sufficient  to  sup- 
port, the  Judgment  in  harmony  with  the 
spirit  of  Penrose  v.  Winter,  supra. 

It  is  believed  that  the  contention  of  ap- 
pellant is  entirely  without  substantial  merit 
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It  la  ondoabCeAty  ttiM,  u  nM  by  the  Sn- 
pieme  Court  In  MUlird  t.  Legion  of  Honor, 
81  GaL  842,  22  Pac.  86S,  through  Mr.  Jua- 
ttca  Mi^^rland,  that  "one  main  object  of 
the  prarlalon  [In  refemce  to  the  coarfs  'de- 
cialon']  aeema  to  have  been  to  inreTent  a 
court  from  aummarUy  ordering  Judgmmt 
without  glrlng  any  reaaona  for  it — without 
atatlng  any  facta  or  legal  conduaiona  upon 
wbleh  It  la  baaed.  There  waa  alao,  no  doubt, 
aome  intent  to  facilitate  the  reriew  of  a 
Judgment  on  appeal.  But  aurely  the  main 
object  waa  not  to  afford  a  cover  under  which 
a  losing  party  might  aneceMfQUy  aat  a.  trap 
to  capture  a  Jnat  Jodgment  The  flndinga 
eome  after  the  caae  haa  been  tried,  conald- 
^eed,  ..«nd  detenplned,  and .  after  the  chan- 
acter  of  the  Judgment — whether  it  la  right  or 
wrong — haa  been  fixed,  Tliey  are  mei«Iy  in- 
cidental to.  the  main  thing— the  Judgment;, 
and  to  teat  their  sufficiency  by  a  atandard 
which  ezaeta  the  extreme  of  accurate  state- 
ment and  minute  detail  la  to  put  the  Incident. 
In  the  place  of  the  principal.  Of,  coarse, 
there  ought  to  be  findings  on  tlie  material, 
Issues  raised  by  the  pleadlnga  and  evidence; 
but,  if  it  appears  that  there  are  In  substance 
such  findings,  it  ia  not  necessary  that  they 
should  be  in  the  exact  language  of  the  plead- 
ings, or  1^  ^any  ;particular  form." 

The  case  here  measures  up  to  all.  the  Jnst 
requirements  of  legal  procedure,  and  the 
Judgment   la  afllrmed. 

VTe  concur:   CHIPMAN,  p.  J.;  HA?T,  J. 

(18  Cal.  App.  370)       ""■"^ 

PEOPLE  T.  BALLO.     (Cr.  181.) 
iDUtrict  Court  of  Appeal,  Third  Diatilct,  Cal- 

UorAls.    July  1,  1912.) 
Labceut  (f  14*)— FAJLa?  PBExxnaaa  (|  16*)— 

PROPIRTT    SUBJKCT    TO    LaBCBNT— ACQUI8I- 

Tioif  or  PoasBasioiT  bt  Tbick. 

■  Where  protecntor  Intmsted  Mb  money  to 
a  confederate  of  accused,  under  the  agreement 
that  accused  and  the  confederate  should  each 
contribute  a  like  aum  to  a  common  fund  for 
the  benefit  of  all,  but  did  not  intend  to  vest 
title  in  the  confederate,  and  it  was  the  fraud* 
nlent  pnrpoae  of  accused  and  his  confederate 
to  obtain  posaesaion  of  the  money  by  a  triclc 
md '  appropriate  the  aame  to  their  own  aae, 
and  aeither  acenaed  nor  his  confederate  put 
any  money  in  the  common  fund,  and  had  no 
intention  of  doing  ao,  the  money  remained  the 
property  of  prosecutor,  and  was  the  aobject 
of  larcenj;  and  occnsed  and 'Us  eonfederate, 
appropriating  the  money  to  their  own  use, 
were  guilty  of  larceny. 

[Rd.  Note.— For  other  cases,  see  Larceny, 
Cent.  Dig.  M  34-38;  Dec.  Dii.  f  14  ;•  False 
Pretensea,  Cent  Dig.  H  20,  25;  Dec.  Dig.  I 
lO"  J 

Appeal  from  Superkw  Contt,  Baa  Joaqoin 
Couuty;  C.  W.  Norton,  Judge. 

Frank  Ballo  waa  convicted  of  grand  lar- 
Cfiuy,  .and  he  appeals.     Affirmed. 

.  Wd>ater  &  Webster  and   S.  N.   Blewett, 

for  appellant.    U.  S.  Webb,  Atty.  Gen.,  and 

J.  Charles  Jones,  for  tl>e  People. 

Ill    ■       '       — '.'   i    ■  ■  I     '      1 1'      .      I  ■  I ■— .— — • — I    I    i«.       I     ill      II  II 
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HAST,  J.  The  defendant  was  cionVicted 
of  the  crime  of  grand  larceny,  and  from  the 
Judgment  of  conviction  and  the  order  deny* 
ing  him  a  new  trial  he  prosecutes  this  ap- 
peal. 

The  assault  upon  the  Judgment  and  order 
ia  founded  principally  upon  alleged  crrora 
of  the  trial  court  in  the  atatement  of  the 
law  to  the  Jury. 

The  facta  are  briefly  these:  The  complain- 
ing wltneaa,  one  O.  &iloni,  an  Italian  labor- 
er, went  to  the  city  of  Stockton  with  an 
aeipiaintance  of  bis  in  the  month  of  Decem- 
ber, 1911.  Th^  restatered  at  the  Roma 
Hotel,  wbieb'waa  conducted  by  one  of  their 
ooBntrymen.  Salonl  had  for  some  time  prior 
to  his  arrival  at  Stockton  worked  as  a  labor- 
er for  the  Feather  River  Lumber  Company, 
near  Portola,  in  Plnmaa  county,  and  when  be 
reached  Stockton  had  approximately  ('ZOO, 
a  portion  of  which  be  carried  in  two  checks, 
oM  for  857  and  another  for  854.8a  These 
checks  he  depoatted,  for  aafe-keeplng,  with 
the  proprietor  of  the  Koma  HoteL  It  ap- 
pears that;. shortly  after  his  arrivat  at  Stock- 
ton,, he  began  drinking  rather  heavily,,  and 
remained  mora  or  leaa  in  a  state  of  tntoxtea- 
tlqn  for'  sevem)  days.  White  thna  conduct- 
ing hUnselt;  he  made  the  acquaintance  of  the 
defendant,  with  whom  thereafter  he  had  con- 
versationa  and  drank  aeveral  time&  On  the 
morning  of  the  Thursday  following  the  date 
of  his  arrival  at  Stockton,  upon  going  out 
on  the  sidewalk  In  front  of  the  Rowa  Hotel, 
he  again  met  the  defendant  Ballo  invited 
Salon!  to  Join  him  in  a  drink,  and  the  two, 
with  a  third  party,  went  to  the  Gem  Saloon 
for  tliat  pprpose.  After  aecnring  a  drink, 
the  defendant  and  Saloni  returned  to  the 
sidewalk,  when  the  former  declared  that  be 
expected  some  mail,  and  that  he  thought 
he  bad  better  go  to  the  post  office  and  ascer- 
tain whether  any  was  awaiting  him.  Ac- 
cordingly, accompanied  by  Saloni,  he  left 
the  place  at  which  they  were  standing  for 
the  ostensible  purpose  of  going  to  the  post 
office.  He  took  Saloni  through  various 
streets  and  over  a  devious  route  until  they 
rfeached  the  Comer  of  two  streets,  at  which 
was  located,  a  feed  stable.  There  they  met 
one  Manuel  Schenone.  It  appeara  that,  as 
the  defendant  and  Saloni  Were  in  the  act 
of  passing  Schenone,  the  latter  accosted 
them  by  the  inquiry:  "Tou  are  Italian  boys, 
too,  aren't  you7'  The  defendant  and  Sa- 
loni, in  reply,  said  that  they  were;  where- 
upon Schenone  exhibited  to  them  what  pur- 
ported to  be  a  bill  of  the  denomination  of 
$100  and  began  crying — evidently  simulated. 
Judging  from  subsequent  events — ^and  pro- 
ceeded to  explain  that  he  had  given  a  bill 
of  like  denomination  to  a  friend,  with  a  re- 
qtiest  that  he  take  it  to  the  Imperial  Hotel, 
pay  his  (Schenone's)  board  bill,  and  return 
to  hini  '^Ith  the  change.  Schenone  said  that 
his   alleged   friend  had   been   gone  a   long 
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time, -and  tliat  be  was  aatlsfled  be  viovili  nsr- 
er  again  see  him  .or  bis  money.  Scheuone 
then  proceeded  to  qnfold  to  tbe  defendant 
and  Salonl  a  tale  of  bow,  tbrougb  bis  father, 
be  bad  acquired  a  small  fortune,  amounting 
to  $30,000.  He  declared  that,  being  wltbont 
education  and  business  Judgment,  he  was. Ig- 
norant of  bow  be  should  handle  bl»  .wealth. 
He  then  suggested  that  be  would,  like  to  ba/re 
the  benefit  of  the  business  companlionsblp  of 
some  of  bis  countrymen  who  were  honest 
and  could  be  trusted  to  treat  blm  squarely, 
and  further  suggeated  that  tbe  defendant 
and  Saloni  join  him,  and  that  the.  three  In 
tbe  future  remain  together  and 'act  and  be 
as  brothers  to  each  other.  Saloni  assured 
Sebenone  that  he  and  Ballo  were  in  8ym>' 
pathy  with  hlB  suggeBtloB,  and  tbat  be  and 
Ballo  would  deal  squarely  with '  bim,-  aad 
thereupon  an  association  between  tbe  three, 
for  tbe  purposes  of  business  and  mutual  pto-i- 
tectton,  was  established.  Schenone  inquired 
whether  Ballo  and  Saloni  bad  any  money, 
and  was  Informed  that  Uiey  badr  Ballo  claim- 
ing to  have  1800,  and  Saloal  saying  that  he 
also  had  some' money.  Schenone  then  sug-' 
gested  that  the  ibre^  podl  their  money  in 
one  common  fund,  from  whleb '  eKcU  codld 
draw  8a<A  sums  from  time  to  time  as  bis 
necessities  required.  Saloni  atid  tbe  defend- 
ant readily  acceded  to  this  proposition,  and' 
Saloni,  to  carry  out  bis  part  of  tbe  agree- 
ment, secured  bis  checks,  cashed  tbem.  and 
delivered  the  money,  with  some  other 'cash, 
amounting  in  all  to  th6'  sum  of  $137,  to 
Schenone.  Bailo  pretended  to  dellvet  to 
Schenone  bis  share  of  tbe  ^ool.  Schenone, 
upon  receiving  the  money  of  tbe  complaining 
witness,  gave  him  a  handkerbblef',  saying 
that  it  contained  some  paper  money  whlth' 
Saloni  could  use  for  pre^6nt'  purppaes  or 
convenience.  Immediately'  after  this  trans- 
action,' Schenone  complained  that  he  had 
suddenly  been  attacked  by  grlpings  in  the 
stomach  and  pretended  to  be  sufreriug  in- 
tense pain.  Several  remedies'  were  suggest- 
ed, when  it  was  finally  agreed  that,  perhaps, 
peppermint  candy  might' have,  t^e  effect  of 
allaying  the  pain.  Saloni.  'wiis  dispatched 
for  the  candy;  Schenone  and  Ballo  remain- 
ing together  to  "await  his  retu^,"  But,  up-, 
on  returning  to  ttie  place  where  be  had  left 
bis  "associates"  the  latter  were.  npt.  to  be, 
found,  and  were  not.  again  see^  bjr  Saloni 
until  he  saw  them  at  the  police  s^tion ;  tbi^y 
liaving  been  arrested  on  bis  complaint  , 
..Schenone,  having  been  sepai^ately  tried  on 
an  information  charging  him  with  grand 
larceny,  said  charge  growing  out  of  the  same 
transaction  as  that  of  which  ^tjbe  c^rge 
against  the  appellant  here  ^  the  outgrowth, 
was  convicted  of.,saidiCi;lme  and  tbeFeupou 
appealed;  |to  this  mmt  from  the  Judgment 
a)id  the  order  denying .  bim  a  new  tuiai,.  and 
said  Judgment  and.osder  were  affirmed;,  tbe 
opinion -in -said  cause  having  been  filed  on 


the   17th   dmr- of- June,   IftlS.     People   t^ 
Schenone,   125  Pac.  758. 

Tbe  instructions  given  in  the  case  at  bar- 
were  substantially  the  same  as  ttaose  given 
in  the.Bdenone  Case;  and  the  objections 
regtatered  against  the  court's  cliarge  in  tbe 
present  case  are  precisely  the  same  as  those 
urged  .against  the  charge  given  at  the  trial 
of  tbe  former  case. 

Counsel  for  the  appellant  claim,  as  tbey 
did  in  tbe  Schenone  appeal,  that.  If  the  de- 
fendant here  was,  under  the  evidence,  guilty 
of  a^  :crime  at  ait,  it  was  of  that  of  ob- 
taining taaoney  by  false  and  frsndulent  pre- 
tenses, and  not  of  that  of  grand  larceny; 
and  they  therefore  particularly  complain  of 
the  refusal  of  the' court  to  take  that  view  of 
jthe  evidence.  ' 

'■Bnit  tbe  circumstances  (soihe  of  which  are- 
embodied  in  the  s'tafement  atfove  given),  as 
disclosed  by  tbe  evidence,  were  sufficient 
to  conviiicfe  any  fair-minded  body  of  men 
that  the  deffendants  were  acquaintances  prior  ■ 
to  the  tlinfe  at  which  Bdtlo  first  met  Saloni; 
that  tbe  iheetliig  of  Schenone  by  Ballo  and 
Stiloni  was  no  adventitious  circumstance, 
so  far  as  Ballo  Vas  concerned ;  and.  tiiat  the- 
taklng  of  Salonl's  money  was  only  the  con- 
snmmation  of  a  preconceived  and  premedi- 
tated scheme  or  trick  hatched  by  the  defend- 
ants to  effect  a  criminal  design,  of  whldi 
they  hoped'to  make  some  one  a  victim,  and 
which  they  finally  worked  out  on  SalonL 

.  Tbe  qo.qrt,  in  its  charge  tp  the  Jury,  {(olot- 
ed  ont  '•with  'de&tness  and '  accuracy  the  dis- 
tinction between  tbe  crime  of  larceny  and 
tbat  of  obtaining  property,  by  false  pretenses, 
and,  moreover,  ^  instructed  the  Jury  that,  if 
trie  fevldence  was  of  a  charactfer  to'  convince 
tbem  tbat  the  defendanf'b'ad  committed  some- 
ofTenSe  other  than  that  charged  in  the  infor- 
mation, it  would  bfe  thejr  duty  to  acquit 

.tBut  in  tbe  Schenone  Case  Justice  Burnett 
treats  this  contention  fully  and  'satisfactor- 
ily; and  there  is  therefore  no  necessity  for 
further  consideration  of  It  here. . .  But  it  may 
here  not  inappropriately  be  repeated,  as  it 
was. declared  in  that  case,  that  it  is  very 
clea,r  that  the  Jury  were  Justified  in  the  caa*- 
at  bar  in  concluding  from  the  evidence  that 
the  prosecuting  witness  did  not  Intend,  when 
parting  with  his  money  under,  the  .circom- 
utauces  shown^tb  vest  in  tbe  detendaut  tne- 
tltie  to  sald'ttone^,  and  that  "It  was  tbe  de- 
fendant's purpose  at  all  times  to  obtain  pos- 
: session. '91  ^b^.  money  by  trick  and  device- 
and  after vTai;4a  appropriate  it  to  Ids  own 
use."  All  the  circumstances  go  to  show  that 
neither  I. BaiH)  Jkor-Scbenone  put  any  money 
in  the  common  pool,  and  had  no  Intention 
of  flcdng  BO,  and,  as  said  lb  the  Scbenone 
Case,  "until'  tbey  did  so  the  title  to  the 
money  nemalned  in  tbe  prosacuttng  wUnasB, 
and  was.  the  subject  of  larceny."  The  gen< 
eral  charge- of  the  court  was  full  and  fair 
and  correctly   stated  the  law  pertinent  to 
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tbe  «rfdenci6,  ttnd  tbs  eriacMcA'adiifljr-'JiiMl- 
flee  th«  verdict.  '  -         ' 

"So  otlier  objecHona  to  tbe  record  are  par- 
tteolavlj'  pointed  ont  or  urged. 
'  The  indgmeht  and  order  are  Affirmed; 


We    concur: 
HETT,  J. 


CHIPMAN,    P.    J.;   .BOB- 


MARSICANO  V.  LUNINQ. 
•   ,      .<Civ,  l^ia.)   .,•  •    .      ,  :A 
{DistrUt^  Conn  of  Appeid,  Pint  District;  Cal* 
iforoia.    Juoi  2S,  1912.) 

AnvxnaE-  PoeaBsstON  (|  27*)  —  EvtoiNCx  — 
-  BiantoiRiccT. 

,  Xjvidence  held-  to  auppqrt  a  findinf  that 
plaintiff  ip  ejectment  to  recover  a  strip  adja- 
cent to  his  lot  had  never  been  in  possession 
«f  the  atrip,  add  conid  not  acquire  title  '}if 
advers*  poeoessioa.  .uh-j  ' 

[Bd.  Note.— For  other  caaaa,  ««»L-vA4'verae 
Po88eBaion,^ent  jDit  «  12:1,  mt.m^  B84 
684;    Dec.  Dig.  {  ST.*],        TT^ 

Apiteal  from  Superior:  Court,  Oitr  and 
County  of  8Bn  Fran«taco;'>  Oeo.  'A.-:St«rte- 
vant.  Judge. 

Action  t^  P.  liarslcano  agslaat  OacarX'. 
Iiunlng.  ■  lYom  a  Judgment  for  'defeodaitt, 
and  from  an  order  denying  a'  n««r  trial, 
Itelntlff  appeals.    Affirmed^ 

D.  t^eWenrlch,  for  appellant'  Bourdetfe 
ft  Bacon,  for  respondent. 

■'  KERRIGAN,  J.  This  Is  an  appeal'  bjr 
plaintiff  from  a  Judgment  In  faVor  of  de^ 
fendant,  and  from  an  order  denying  a  ino- 
tlon  for  a  new  trial  in  ah  Bctioh  Ih  eject- 
ment to  recover  possession  of  a  strip  of  land 
6%  inches  in  width  with  a  uniform  dei^ 
of  St  feet  8  inches.  '"."'.' 

Plaintiff  alleged  in  hla  complaint^  l^t' on 
the  ist  day  of  May,  1906,  and  for  piore  than 
SO  years  next  prior  thereto,  he  had  been 
the  owheir  and  seised  in  fee  and  entitled  to 
tbe  possession  of  tbe  6%  inches  desirribed  in 
bis  amended  complaint  i  that  on  said  date 
the  defendant  unlawfully  ejectfed^hlm  there- 
from, and  has  ever  since  withheld  and  still 
wrongfaSy  withholds  possession  thereof  from 
lilm,  to  his  Injury  and  damage  in  the  sum  of 
fl,0OO,  for  which  sum,  together  with  the'  al- 
leged value  of  the  rents,  issues,  and  profits, 
he  prays  Judgment  The  defendant  filed  an 
answer,  the  cause  was  tried,  and  the  court 
lield  against  plaintiff,  and  decided  that  he 
was  neve^  In  possession  of  said  8trlt>  of 
land.  Defendant  contends  that  the  evidence 
Is  Insufficient  to  support  the  fbdlngs. 

Kver '  ednce  the  year  '  1864,  plaintiff  has 
been  the  owner  and  has  held  the  Record  title 
to  a  certain  20-foot  lot  on  the  east  line  of 
•Stockton  street,  north  of  Vallejo  street  In 
'San  Francisco.  Tbe  defendant  and  his  pred- 
'Ocessors  in  iiiterest  have  owned  and  held 
the  record  title  to  the  land  adjoining  both 


sfdeti  ibf  plBlntUTs  lot  since  1888.  At  th4 
time  plaintiff' purchased  hlA  lot,  there  ^was  is 
bttOding  on 'it.  SubSequieAtly  he  put  a  brick 
foundation  under  the  butldlhg  on  the' north-' 
erly  and  souUierly  61de  thereof.  The  bulM^ 
Ing  remained  on '  the  ground  imttl  the  ^eai! 
eoriflagratlon'  1ft  ApWl,  1906,  when  it  was 
d^ttoyed  by  that  Are.  :  In' the  liWmth  follow-: 
ing  the  defendant  commenced  to  erect  a 
bullying  on  Tils"  lot  Just  north  c^'plalntliTB 
pirdperty.  PlalBttff,  evidently  lieMeWng  that 
defenatfnfa  bblKAng  overiapped  his  Ibt,  Wrote 
him  to  that  effect,  ttnd  inforined  liim  that 
he  would'  rifesist  any'  encro8*lifiieht  upon  his 
property.  Thereupon  the  deifendint  had  a 
survey  made  of  the  properties,  whftU  showed 
that  hla  building  was  within  his  lines;  and 
b«  Sbdotfied'thft  plaintur.  It  was  dotibt' 
less  after  this  that  plaintiff  becamt  <!bnvlnel 
ed'thathlA'btilldlng,  ■which  had  been  destroy^ 
ed,  had  encroached  upon  defendant's  lot^ 
and,  being  unable  to  indut% '  defeiidant  to 
acciede  to  his  demands,  instituted  this  suit 
for  the  purpose  of  establishing-  title  to  the 
strip  of  land  involved' by  adverse  possession. 

If  the  plaintiff  ever  had  possession  of  the 
6%  Inches,  it  was  ty  mutual  mistakei  wMch 
was  not  discovered  until  Just  .before  the  com- 
mencement of  -^Is  action,  and,  perhaps,  title 
by  prescription  cannot  be  acquired  under 
such  circumstances.  Unger  v.  Mooney,  63 
Cal.  686,  49  Am.  jElep.  100;  American  Go.  v, 
Bradford,  27  CaL  360;  Alta  v,  Hancpck,  85 
Cal.  210,  24  Pac.  645,  20  Am.  St  Rep.  217 ; 
Faulkner  v.  I^ndini,  104  Cal..  140,  37  Pfu^ 
883;  Smlt^Y.  Roberts,  9  pac.  104.1.  But 
the  findings  are  so  .drawn  that  this  proposi^ 
tion  la  not  involved;  and  the  only  queatlon 
wb  are  called  apoft  to  decide  is  'wlietAer  or 
not  the  findings,  are  supported  by,  the  evi- 
dence. '■.;',  ,.       . 

We  thbik  th^  are.  The  bulldliig  having 
been  destroyed,  the  -Only  reason  the  plaintiff 
had  for  believing  that  his  house  bad  stopd 
partly  on  the  strip  of  laad  in  question  was 
the  presence  aftei*  the  fire  Of  a' brick  founda'- 
tlon,^  wh^h  he  testified  be  had  caused  to  .b6 
Constructed  under  the  jiortberly  side  Of  jUf 
hom&,  .J^^f^h  foundation,  be  said,  was  now 
under  del!endant's  new  building.  Def  endaAit, 
on  tbe' other 'hind;!  testified  that  tbe  brick 
foundatlbH  wall  referred  to  by  plaintiff  was 
a  new  fouddatloh  built  by  bla  contractor. 
Defendant  testified  i  "I  built,  a .  baUding  on 
the  line  of  the  survey  as  shown  on  the  map 
Introduced  in  evidence,  and  followed  the  lin^ 
shown  there  as  the  exterior  line  of  the  prppr 
erty,  the  deeds  of  whleb  have  been  veaA 
My  building  is  within  those  Hues.  On  tb(^ 
northerly  line  of  tb^  20  feet  owned, by  .Me. 
Marsicano,  and  nerth  of  the  20  feet  aadftr 
scribed  in  his  deMj '  there  is  a  Wall  under 
that. building;   it  i^  a  new  wall,  built  Vy  C. 


't  R«poTto4  in  full  la  tlM-  Pactflc  Reporter;  re- 
ported as  a  memorandum  decUion  jrithout  oplnloa 
In  68  Cal.  xx.  .t-  . 


-*ror<i'tI>«rctke(kee  Mime  topic  and  mcU6u'M7MBER  In  Dec.  Dig.  *  Am.  Dig.  l£«t-1fo.  Sertek  a  Rep'r  Indcxfai 


Digitized  by  ^OOQ IC 


108i 


v»  pAqiF»3,  B^po^rm 


40«k 


p.  iSaon  BuUcUng-  Companr.  It  Ir  a  part 
o^.a  aew  wall  under  mj  «Btire  buUdins. 
Tberp  Is  no  old  wall  tber^  *  *  *  I  lud 
tbis  property  surveyed  before  .1  buUt  my 
bonding.  I  bad  It  surveyed,  and  cleuiked  tbe 
lot  up  and  built  tbere.  I  know,  as  a  matter 
of  fact,  that  that  Is  a  new  brick  wall,  and 
was  built  by  myself;  t^re  la  no  old  wal^ 
there." 

It  is  true  that  counsel  for  the  defoidant 
«t  one  time  during  the  trial  n>ade  an  admlsr 
alon  that  strongly  tended  to  sustain  plaln- 
tifTs  view;  but  later,  after  a  few  days'  ad- 
journment, and  aXter  an  amended  oomplalnt 
was  filed  and  the  parties  were  more  familiar 
with  the  situation,  the  admission  was  In,  ef- 
fect withdrawn  by  defendant's  counsel,  and 
the  cause  was  submitted  on  the  evidence  in* 
trodnced  by  the  parties. 

Under  the  findings  of  the  court,  plaintiff 
has  the  20  feet  covered  by  his  deed,  and  the 
defendant  has  the  adjoining  land,  to  which 
the  record  shows  he  is  entitled.  Each  has 
exactly  what  he  thought  himself  entitled  to 
for  over  40  years,  and  on  which  during  all 
of  that  time  he  has  paid  taxes. 

Xhe  judgment  and  order  ar^  affirmed. 

We  concur:  LENKON,  P.  X;  HAIXk  J. 


CITT  OP  VERNON  v.  LOS  ANGELES  GAS 
k  ELECTRIC  CORPORATION. 
(Civ.  1,109.) 
(District  Ck>art  of  Appeal,  Second  District,  Cali- 
fornia.    June  29;  1912.) 

1.  Gas   (f   7*)   —  Gab   CJompaIhhb— TJsi!   of 
Strkrb. 

Under  Const  art  11,  |  IS,  Which  iMovidw 
that  in  cities  where  there  are  no  public  works 
for  Bupplyinc  •water  or  Ucht  'any  duly  incor- 
porated company,  or  any  ladividuid,  may,  un- 
oer  direction  of  the  superluDeodeat  of 'streets, 
etc,  use  the  streets  for  laying  j>ip^,  etc.,  naif 
ther  cas  nor  water  companies  are'  required  to 
iibow  any  contracts  or  existing  demands  fdr 
either  commodity,  on  the  part  of  the  city  or  its 
inhabitants,  in  order  to  entitle  them  to  enter 
upon  the  streets. 

„lBd.  Note.— For  other  cases,  see  Gas,  Cent. 
Mg.  {  2;    Dec.  Dig.  {  7.*]  .:~ ' 

2.  Gab  (I  7*)— Use  ot  Stsmts^-G'a* 'v»b  Wa- 

TKB  COlfPANIBS.  •     ■■■^•.'       ■•■■  • 

Under  Const  art-11,  |  ilO,  wbieh  .pin- 
vides  that  in  cities  where  there  arf  ,no  public 
works  for  supplying  water  or  light  any  individ- 
oal  or  company,  dnly'inconporated,  may,  undet 
tiM  direction  ^of  'the  so^rintendeat  of  'streets, 
and  onder  snoh  general  regulations  vs  the  mn- 
nicipauty  may  prescribe  for  damages  and  in- 
demnity for  damages,  use  the  streets  fdr  lay- 
ing pipes,  etc.,  tbe  superintendent  ha»  no  au- 
flionty,  in  thC' absence  of  ordinance,  to  reguire 
any  indemnity,  the  extent  o(  his  authority  be- 
ing to  see  that  the  constitutional  grant  of  fran- 
chise is 'not  exceeded,  and  that  the  work  is 
done  in  a  proper,  safe,  andeaptditious  manner; 
^nd  it  is  not.  necessary  tiMt  he.liave  notice  of 
any  change  in  the  size  of  pipe'  lines  or  other 
natters  pertaining  merely  to  the  proper  maimer 
ef  laying  the  pipes. 

{Ed.  Note.— For  other  eases,  see  Oas,  Cent 
Dig.  I  2;   Dec  Wg.  |  7.»] 


.uLapetH  from  SdUerlorCdurt,  liMAt^eUm 
(bounty;  Curtis  D.  Wilbur,  Judge. 

Action  by  the  City  of  Vernon  against  the 
Los  Angeles  Gas  &  Electric  Corponttloii; 
Judgment  (or.  defendant,  and  plaintiff  ap- 
peals from  an  order  denying  a  new  trial. 
ASln&ed.  ..'>.' 

GSeener  Williams,  for  appellant  ""Wm.  A. 
Cheney  and  Le  Boy  M.  Edwards,  for  re- 
spondent 

ALLEN,  P.  7.  Plaintiff  by  Its  action  aoiigbt 
to '  enjoin  the  defendant  ttom  maUAg  ek* 
cavations  In  the  pid>lic  streetg  of  the  city  of 
Vernon,  or  laying  gas  pipes  therein,  as  w«H 
as  for  a  mandatory  injunction  requiring  de- 
fendant to  remove  certain  pipes  already  laid. 

It  is  conceded  that  defendant  is  a  cprpora- 
tion  engaged  In  supplying  gas;  that  tbe  city  of 
Vernon  owns  and  controls  no  public  works  for 
such  purpose;  that  the  dty  of  Vemion  had  an 
officer  performing  the  duties  of  street  superin- 
tendent during  all  of  the  times  mentioned  In 
the  proceeding*;  thai,  Tptiat  to  the  eth  day  of 
June,  I&IO,  the  defendant  entered  upon  the 
streets  and  commenced  laying  gas  mains 
therein  for  the  pnrpose  of  distributing  cas 
from  its  works  at  Los  Angeles— the  two  d* 
ties  being  contiguous.  This  entry  and  the 
work  of  excavation  and  the  laying  of  pipes 
were  known,  by  the  street  superintendent, 
who  Interposed  no  objection  to  the  character 
of  the  work  or  the  manner  In  which  the  same 
was  being  d^ne.  The  city  at  that  time  had 
p^^ised  no  ordinance  regulating  such  woi^ 
or  for  the  damages  or  Indemnity  for  damages 
occasioned  thereby.  After  having  laid  in 
the  streets  certain  pipes  of  lesser  diameter, 
9a  the  23d  day  of  Afay,  1910,  defendant  com. 
menced  the  laying  of  pipes  having  adlame; 
tc^  lOf  12,  Inches,  and  cqntinued  to  lay  pipes 
of  ^ucn  character  for.  a  considerable  tlmew 
Qn.^he  Otb.day.of  June,  1010,  the  citj;  passed 
ui  ordinance  providing  that  all  ^cavatloa 
should  be  done  under  the  superrLsion  of  the 
street. superintendent  of  said  city  of  Vernon, 
au4  that  a  deposit  of  10  cents  per  sijuare 
{Coot  fit  proposed  exicavatioa  in  unimproved 
street^  should  be  made  ylth  the  street  sa- 
D<fi;'tnt^n,i^nt  as  indemnity  for  (damages  be- 
fore any  excavation  should  be  made..  There- 
upo.n,  after  the  passage,  of  such  ordinance^ 
the -defendant  tendered  to  the  street  supers 
intcndeut  the  sum  of  $750  as  indemnity, 
being, the  amount  re^i^uired  by  said  ordinance 
.for  work ,  thereafter  to  be  done,  \rhlch  sum 
the  street  superintendent  refused  to  .accept; 
no  objection,  however,  being  made  as  to  the 
amount  tendersd.  Upon,  the  hearing  of.  tbe 
^tion,  the  court  found  that  $1,20Q  was  a 
ei^f^dent  indemnity  for  damages  occasioned 
by  th/e.  laying  .of  pipe  before  the  passage  of 
the  ,ordlnf,nce,  which  amount  it  directed  the 
defendant  to  pay  to.  the  street  superintend- 
ent, who  refused  to  receive  such  sum,  and 
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tbe  8aid«i  waar^  dopociited  In  tbe  treuury.  of 
the  court  for  the  use  and  ])etieflt  of  plain- 
tUT.  The  court  finds  tbat  tbe  laying  pf 
this  12-taicb  main  was  n«ow^vy  to  supply 
the  iKfaabltantS  of  tbe  ekty-^t  Veraoa  wltb 
Ulnmlnatlng  gas,  aady  as  a  conclnslQU  of 
law,  detetmlned  that  under:  section  19,  art. 
11,  OoDBtltutlon  of  the  state,  the .  defendant 
bad  a  right  to  eater  upon  the  streets. and 
lay  Its  pipes,  and  that  the  plaintiff  should 
be  eajolned  from  interfering  wltb  such  work. 
JudgiBient  was  accordingly  entered,  aBd.from 
an  order  denytng'  a  new  trial  plain tltC  ap- 
pealft; 

[1]  It  Is  appellant's  contention  tbat  the 
oonstitutlonal  grant  of  franchises  to  gas  and 
water  companies  is  'restricted  to  instances 
where  a  necessity  is  showa  to  exist  for  sup- 
plying an  exteting  demand  of  either  the  City 
Or  its  Inhabitants,  and  tbat  It  does  not  ap- 
pear' tbat  the  12-inch  main  was  necessary  in 
order  to  mpi>Iy  such  demand  as  then  'existed 
in  tbe  city.  As  we  construe  this  conatltu- 
tibaal-  gi^adt,  neltlier  gas  nor  water  com- 
panies are  required  to  woric  up  or  show 
or  have  Itny  oontracts  or  ^existing  demands 
for  their  commodity  in  tbe  city,  either  up^ 
on  tbe  part  of  the  city  or  its  IntaaUtants; 
In  order  to'  entitle  them  to  enter  upon 
the  streets  and  lay  tbeir  pipes.  Either 
eC  said  companies  possess'  the  right;  having 
a  commodity  for  sale,'  to  enter  upon  the 
streets,  lay  their  pipes,  and  pat  themselves 
In  position  to  supply  any  demand  'mad6  upon 
them,  regardless  of  any  existing  demand. 
In  section  19,  referred  to,  tbe  right  to  lay 
down  t>ipes  Is-glven  *<so  far  as  may  be  nec- 
essary '  for '  'tntrodacing  into.  •  and .  supplying 
emeb  city  anfd  Its  inhabitants  either  wltb 
feasligbt:  or  other  iUumlnating  light:"  Tbe 
BMSt  that  can  be-  said  of  thiS'  rairtzlctloii  with 
r^ierence  to  the  necessity  which,  must  exist 
Is  tiiat  they  may  not  excayate  thentreets 
and  lay  down  pipes  therein  in  a  manner 
other  than  that  necessary  to  a 'complete  and 
practical  sysCOin  for  supplying  gma  or  water 
to  the  entire  city  and  its  inluUittants.  It  is 
probably  true  that,  w^re  a  company  of  this 
dmradter  to  undertake  to  make'  excavatidns 
and  lay  pipes,  and  it  oooia  be  rtiotrn  to  tbe 
court  tbat  a  complete  and  t>ra<tlcal  system, 
necessary  and  proper  for  tbe  distribution  of 
Its  gas  to  all  the  ItababitantB  of  tbe  dty,  did 
not  reqoire  certain  streets  to  bie  used  for 
tbat  piirpose,  -  mch  court  might,  bS  an  ap* 
propriate'  order,  prevent  excavations  therein. 

[2]  But  In  the  case  at  bar  the  court- finds 
ft  necessity  for  all  of  the  pipes  for  the  pur- 
poses Intended;  that  ttie  same  is-  not  a  com- 
mercial pipe  line,  as  daldied  by  plaintiff, 
which  is  being  laid  only  for  tbe  purpolse  of 
conveying  gas  to  points  'beyond  the  city,  and 
we  find  evidence  in  the  record  to  sustain  this 
finding.  This  being  true,  we  can  see  no  rea- 
son why  defendant  was  not,  as  to  the  pipe 
laid  after  tbe  enactment  of  tbe  ordinance, 


acUngcwitlfln  .tlie  dear  letter  of:. tbe  law; 
and,  while  we  do  not  fluid  .any  support  for 
tbs  Hndtng  that  the  "Street  supeiintendent 
had  knowledge  of  the  laying  of  l?-lncb  i^pe 
at  the  time  it  was  commenced  and  during 
its  continuance  until  the  passage  of  the  or; 
dinance.  nevertheless  we  think  this  finding 
is  of  no  particular  materiality.  Tbe  street 
Buperintendent  did  have  knowledge  of  tbe 
excavation  and  laying  of  pipes  for  the  pur- 
pose of  introducing  gas  into  the  dty;  be 
made  no  objection  thereto.  He  had  no  au- 
thority, .in  the  absence  of  an  ordinance,  to 
require  any  indemnity.  Tbe  most  that  could 
be  said  was  that  his  authority  existed  'to 
the  extent  only  of  i^eeing  that  tbe  constitu- 
tional grant  of  franchise  was  not  exceeded, 
and  that  the  work  being  done  was  done  in 
a  proper,  safe,  and  expeditious  manner. 
Having  the'  right  to  entier  for  this  purpose, 
and  the  Street  sui>erlntendent  having  knowl- 
edge of  that'fact,  it  was  not  liecessarythat 
be  should  have  notice  of  any  change  in  tbe 
size  of  pipe  lines,  or  other  matters  pertain- 
ing merely  to  tbe  proper  and  correct  man- 
ner of  laying  such  pipe.  We  think  an  the 
other  findings  of  the  court  have  some  sup- 
port from  the  evidence,  in  so  far  as  they 
were  material  in  tbe  action,  and  tbat,  tbe 
city  having  b^n,  by  tbe  action  of  the  defend- 
ant and  through  the  order  of  the  court,  fully 
indemnified  on  account  of  damages,  the  court 
was  warranted  In  denying  plaintiff  any  relief 
and  In  granting  relief  to  defendant.  Tbe 
material  findings,,  as  l>efore  said,  liavlng  sup- 
port, the  motion  tor  a  new  trial  was  properly 
denied;.. the  action  of  the  court  in  reference 
thereto,  being  .^be  only  questipn  before  this 
court  ..  .  , 
The  order  d«iylng.«(  n«w  trial  is  affirmed. 

.We  concur:  JAMBS,  J.;  SHAW,  T.     ■ 


WESTERN  COIXEGBJ  OF  NEW  MSiSlCO  v. 

Ti?m£i»?Brrr. 

(Supreme  Court  of  New  Mexico.    Aug.  13, 
,1912.) 

(Byllahut  hy  the  Courts) 

1.  APFBAL  AND;  EBVOB   (J  281*)— MOTION  FOB 

New  Tbial— NECtssiTY.  ■ 

■Where  a  cause  is  tried  by'  a  jury,  and  the 
court  directs  a  verdict  for  tbe  plaintiff  at  the 
conclusion. of  tbe  evidence,  a  motion  for  a  new 
trial  must  be  presented  to  the.  trial  court,  and 
a  ruling  bad  tbereon  in  such  court,  in  order 
to  preserve  and  'preslent  to  tfiis' court  errors  al- 
leged to  have  been  committed  by  tbe  court  be- 
low .during  toe  tri|il.  .  ■ 

[£d.  Note.— For  other  cases,  see  Appeal  and 
Errorj.Cent.  Dig.  Sf  1650-1661,  3021,  3281; 
Dec.  big.  $  281.»]  •  ' 

2.  Appeal  and  Ebbob  (|  2Sl*)-r"JaBX  Tbuj.^ 

— DiBECTION   OF  'VebMCT. 

Where  a  jury' Is '  impaneled  and' evidence 
taken  before  it  oa  the  trial  of  the  cause.  It  is  a 
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"jury  trial," '  thongh  the  Jury  renaera  its  reJ*- 
diet  by  direction  or  'the  court.  ' 

(Bid.  Note.— For  other  cliBes,  aee  Appeal  and 
Error,  Cent.  Dig.  {g  1650-1<561,  3024,. S281; 
Dec.  Dig.  S  281.» 

For  other  definitions,  see  Words  f(nd  Phrases, 
voL  4,  pp.  3894,  3895.] 

8.  Pleading   (§  417*)— Answeb— Di;MT)Bti«ii— 

RtJLiifG — Waiver. 

Where,  after  the  sustaining  of.  a,. demurrer 
to  an  answer,  the  {deader  electa  to  amend,  be 
waiyes  the  right  to  allege  error  on  the  ruling. 

[Ed.  Note. — For  other  cases,  see  Pleading, 
Cent.  Dfg.  J  J  1401,  1402;    Dec.  Dig.  |  417.*] 

'Appeal  from  District  Coui:t,  Eddy  Coun- 
ty; before  Chief  Justice  William  H.  Pope. 

Action  by  the  Western'  College  of  New 
Mexico  against  J.  W.  Turknett.  Judgment 
fof  plaintiff,  and  defendant  appeals.  Af- 
firmed. '  ' 

J.  B.  Atkeson,  of.  Arteela,  for  app^ant. 
8.  D.  StennU^  Jr.,  of  C^rls.bad,.and  Bobert- 
son  &  Atwood,  of;Arte8ia,  I^r  appellee 

BOBERTS,  C;  J.  This  action  waa  insti- 
tuted In  the  court  below 'by  the  appellee 
agalpst  the  appellant  to  recover  from  the 
appellant  the  sum  of  $500  upon  a  subscrip- 
tion contract ,  given  to  secure' the  location  of 
a  Methodist  college  at  Arteslit.  Xssue  was 
joined  and  a  trial  was  had,  and  upon  the 
conclusion  of '.the  evidence  the  court  directed 
the  Jury  to  returii  a  verdict  in  favof  of  the 
plaintiff,  upon  Which  verdict  Jh'dSgment  was 
rendered,  anA'  from .  wbich  this  appeal  is 
prosecuted.  ' ' 

11]  Ntmerbus  errors  ire  as^gned  by  the 
appellant  u{kin  the  actlbd'ofthe  trial  court 
In  the  admission  and  exblnslon  of'  ievldence,' 
88  weir  as  upon  the  action  of  -tl»  «otirt  In 
directing  a  verdict  for  the  plaintiff; '  but 
these  erri^s  caniiot  be  considered -'by  this 
court,  for  the  reason  that  no  motion  for  a 
new  tt&L  Wad  filed  In  -the  court  below.  The 
territorial  Supreme  Court  has  held  repeated- 
ly that  in  Jury  trials  a  nnotion  for  a  new 
trial  must  be  made  In  the  court  below,  and 
In  the  event  this  is  not  done  the  Supreme 
Court  will'' not  review  the'actldii  of  the  low- 
er court  on  appeal  or  Writ  Of  error.  In  the 
caM  of  gchofleld-v.  Slaughter,  .9  N.  M,  422, 
64  Pac.  757,  the  territorial  Supreme  Court 
hitd  before  ,it  the  Identical  question  Involved 
in  this  easel,  and  the  court  said:  "This 
court  has  repeatedly  held  that  a  motion  for 
«  new  trial,  must  lie  made  in  the  court  be- 
low, and;  in  the  event  this  is  not  done,  this 
court  will  not  review  the  action  of  the  low- 
er cou^  on  writ  of  error.  Rogers  v.  Bicta- 
ards,  8  N.  M.  683  [47  Pac.  719];  Territory 
y.  Anderson,  4:  N.  M.  [OUd.]  228  [13  Pac. 
21];  Spiegelberg  t.  Mink,  1  N.  M.  808;  Sier- 
ra Co.  V.  Dona  Ana  Co.,  5  N.  M.  100  [21 
Pac.  83];  Territory  v.  Chavez,  0  N.  M.  282 
[60  Pac.  324].  The  cases  aibove  cited  are 
decisive  of  this 'case  as  to  the  necessity  for 
tiling  a  motion  for  a  new  trial.  But  it  is 
inslBted  by  the  plaintiff  in  error  that,  in  a 


case  where  the  conrt  directs  a  verdlet,  it  la 
not  a  Jury  trial,  and  therefore  the  law  «s 
Above  laid  dawn  atit>licable  to  trials  bjr  Jury, 
ha«  BO  appUkieitlen  to  a  trial  by  Jury  where 
the  verdict  Is '  resAered'  by  lUreetion  etf  the 
court  We  are'  unable  to  accept  this  view 
of  the  law."  la  (he  cAse  of  Hagin  v.  Col- 
lins; 16  K.  M.  «i\,  110  F)ac.  840,  the  terri- 
torial Supreme  Court  In  ao  opinion  written 
by  Chief  Justice  Pope,  in  discussing  the  ne- 
ceA^ty  of  a  biotion  for  a  new  trial,  in  order 
tO'  hh^  alleged  errors  reviewed  by  tlie  Su- 
preme Conrt,  raid:  ^We  have  repeatedly 
held  that  errors  not  Jurisdictional  wiU  not 
be  'cotisidered'OH  an  aiipeal  foUowllig  a  JiVT 
trial,  where' such  were  not  set  ut>  In  tbe 
motion  for  a  new  trial.  U.  S.  t.  OmHc  {15 
N.  M.  124]  lOS  Pac.  806,  and  casea  dted. 
This,  of  coarse,  follows  from  tbe  elementary 
principle  of  procedure  that  the^  trial  coort 
should  have  tlie  onxirtnnity  to '  correct.  Its 
errors- before  the  aid  of  the  appeUate  court 
Is  soaght  to  that  •nd.'f 

[2]  We  are  aware  that  mmk  at  tha  ooojrte 
liold  that  a  motion  for  new  .trial  is  unneces- 
sary where  a  verdict  is  directed  by  tbe 
court;  .'iMit  the  practice  has  been  otherwise 
in  New  Mexico,  and  we  can-  see  ne  good  r«bi 
son  for  departing  from  the  rule  -estabUahed 
and  so  laag  adhered  to  by  the  terrttorUl 
Supreme  Court  The  purpose  of  a  UodOK 
for  new  trial  is  to  call  to  the  attention'  ot 
the  court  of  orl$(inal  jnrisdictien  its  mllngn, 
in  order  Idiat  it  may  review  them,  and,  U 
need  be,  correct  errors  Into  which  it  may 
have  fallen.  During  the  progress  of  a  trial 
the  codrt  is  not  always  able  to  give  deliber- 
ate and  -catreful'  consideration  to  the  many 
qnestlons  presented  for  Its  determlnattoB, 
and  it'  is  proper  that  the  trial  court  ahonM 
have  the  flmt -opportunity  to  correct  errors 
oebnrring  upon  the  trial,  thereby  saving  tiw 
litigants  the  expense  of  an  appeal- .  The  ap- 
pellant, having  Called  to  file  a  motion  for  a 
new  trial*  this  court  will  not  review  tlie 
actlm  of  the  lower  court  in  directing  a  ver- 
dict, for  apjiellee. 

t3]  Thi^re  tremalns  bot  one  question  pr«^ 
erly  before  this  court  upon  the  record  prop- 
er, and  that  i»  tbe  action  of  the  court  la 
sustaining  the  demurrer  to  appellant's  sec- 
ond amended 'answer.  It  appears,  however, 
that  the  appellant  waa  given  leave  to,  and 
did,  amend' bis  answer,  and  having  elected 
to  take  tbe  benefit  of  this  leave,  and  file  an 
amended  answer,  be  thereby  abandoned  the 
answer  to -which  tbe  demurrer  was  snstaln- 
edtt-and;  waived  any  obsJectlon  to  the  mUng 
upon  the  demurrer.  Bremen  Mining  Co.  v. 
Bremen,:  13  Ni  M.  Ill,  79  Pac.  806,  and  an- 
thorities  dted. 

1!hen  being'  no  error  apparent  In  the  rec- 
ord; the  Judgment  of  the  lower  court  Is  af- 
firmed. 

HANNA  and  PARKER,  JJ.,  concar. 
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v    ROttiEN  v..  STATE. 
(Criminal  Oourt  of  AppeefU  of  Oklahoma.    Anr- 
26,  1912.) 

CBpttahu*  hy  the  Court.) 

1.  IkDICTMEHT    and    INF0B|1ATI0|N    ({    161*) — 

AMENDMENT— Time. 

By  leave  of  court,  an  Information  may  be 
amended,  as  to  matters  of  substance  or  form, 
after  a. plea  of  sot  guilty  baa  been  enteted,  and 
before  tbe  trial  is 'begun. 

[Ed.  Note.— For  other  cases,  see  Indictment 
and  rnformation,  Oent  Dig.'  {|  616-623;  Dec. 
Dig.  siei.*]  ■■  ^    ■ 

2.  IltDtcnftHT  AND  IirroBMATioir  (i  1«1«)*^ 
AMUtDiaiNT^FOBM. 

By  leave  of  court,  an  infoi;mation  ipay  he 
amended,  as  to  matters  of  form,  after,  the  jury 
has  been  impaneled,  when  the  same  can  be  done 
without  prejudice  to  tbe  substantial  rights  of 
tbe  defendant 

[Ed.  Note.T-For  other  oasea,  see  Indictaient 
and  Infonnatioii,  Gent.  Dig.  B  616-623;  Dec. 
Dig.  I  161.»] 

8.  HOMICIDK  (I  112*)— ASSAtTLT  TO  KltL. 

One  vcho  seeks  and  brings  on  an  affray 
cannot  sUeld  himself  nndera  plea  of  self-de- 
fense. . 

,  [Edi  Mote<— For  othev  cases,  see  Homicid«v 
(Jcnfc  Dig.  11  145-13p7pec.  Dig. J  112.*] 

f.  Ha^iciDK.  (I  244*)-^AasAi;i'T.  xq  Kiix— 

SELF-DfiFENSB. 

On  tibe  facts  of  this  case,  ft  is  (ibnsIdeiM 
by  the' -court  that  these  was  no  evidence  tend- 
ing to  show  that  the  shooting  was  in  self-d^ 
feuse.. 

[Ed.  Note.— For  other  cases,  see  Itomicide, 
Cent.  Dig.  {f  507-609;   Dec.  Dig.  8  244.*J 

:     {A4Htion€il  ByOalut  If  Editorial  SiafJ 

6.  Homicide  (|  340*)— Appeal— Pbeji^dicb.,  ; 
Error,  if  afiy,  in  an  instruction  defining 
Jhe  law  of  self-defense  was  not  prejudicial  to 
defendant,  where  the  evidence  did  not  justify 
an-'ifistruetion  on  self -defense.  '. 
'  [Bd.i'NMe. — For  other  oases,  Me  Homicide^ 
Cent.  Dig.  H  715-717,  720;   Dec.  Dip  1,840.*] 

-  Appeal  tttm  District  Oospt,  Wagoner 
Gosnty;  JdbA  H.'King,  Judge.' 

Joe  Rollen  ^was  convicted  of  shooting  Say 
Feaster  wHtv  latent  to>klll,  land  be  appeals. 
Afflrmed.     ■  ■      ■■'■■■  ■■.■■■'■■■     ,  ■• 

■  Archibald  fe'Jn'ds  and  J,  I;  ]rfo\(:ar4,'  both 
of  Claremore,  for  plaintiff  In  errcff.  '  Chas. 
West,  At(y.  Gen.,  And  Smith 'CJ.  Matson  and 
C.  i.  Davenport,  Ass't.  Atty^.  ,(5en.,'  for  the 
Staie.'  ■■  ..'."''',' 

':  DOYLE,  J.  The  plaintiff  In  ertor,'  here^ 
tnaf ter  referred  to  as  the .  defendant,  was 
convicted  of  the  crlnie  of  assault  with,  in- 
tent to  Rill  by.  stiorftlng  one  Rajr  Feast er, 
and  was  sentenced,  iA  accordance  with  tbe 
verdict  of  the  Jury,  to  Imprisonment  for  five 
jfOitB  In  the  penitentiary.  ■  The  defendant 
was  prosecuted  under  an  information  filed 
Septeibber  24,  lOlO,  and  the  case  was  tried 
December' 10,  1910,  The  Judgment, and  sen- 
tence was  entered  ofa  DeceiUt)er  13,  1910. 

The  Information  charged:  "That  Joe  ROl- 
1^  did,  in  WagOAer  county  aqd  In  the  state 
Of  Oklahoma,  on  the  27th  day  at  August  in 


I  tbe  year  'of  .otir  Lord  one  thonaiuid  tdiae-  baa« 
dred  and  ten,  and  anterior  to  tbe  present- 
ment  hereof,  commit  the  crime  of  assault 
with  intent  to  kill,  in  the  manner  and  forn; 
as  follows,  to  wit:  That  tbe  said  Joe  Rollen, 
at  and  In'  the  county  and  state  aforeaaid,  on 
the  day,  month,  and  year  aforesaid,  did  then 
and  there  Intentionally,  wrongfully,  tulaw- 
fnlly,  and  felontoualy  upon  one  Ray  Feas1;er, 
with  a  certain  deadly  weapon,  to  wit,  a  load- 
ed pistol,  in.  tbe  hands,  of  him,  tbe  said  Ran 
f  easier,  then  and  there  held;  witta  force  aud 
Tlolence,  mflike  en  assault  and  battery  <by 
then  and  tb^re  shooting  and  wounding  blm, 
the  said  Ray  Feaater,  wltb  tfa«' felonious  in- 
tent then  and  thereby  to  kill -and  murder 
bim,  the  said  Ray  Feester,  contrary,"  etc. 

Upon  arraignment,  thft  defendant 'entered 
a  plea  of  not  gnUty.  The  case  was  called 
for  trial,  and  after  the  Jury  had  been  Impan- 
eled to  try  the  aaae,  and  llie  state  bad  plac- 
ed the  prosecuting  wltneet,  Ray  Feaster,  on 
the  stand  to  testify,  the  state  aalted  leave 
of  court  for  permlsBlon  to  amend  tlte  iur 
formation  by  (dianglng  the  name  Ray  Feas- 
tex,  imderstecsd  above,  to  Joe  Rolloi.  The 
court  permitted  this  amendment  of  the  in- 
formation td  be  made  by  drawing  a  line 
through  tbe  name  Ray  Feaster  and  writing 
the  name  Joe  Rcdleil  Just  abov»  the  same. 
The  defendant  exoepted,  and  moved  tbe  court 
to  direct  .the  jury  to  acquit,,  which  motion 
was  overruled.  Thereupon  tbe  amended  in- 
formation was  fllM.  Tbe  defendant,  not  ob- 
jecting to  proceeding  with'  the  trial,  and 
not  asking  fbr  additional  time  In.  which  to 
plead,-  stood  mute.  Tbe  court  ordered  a  plea 
of  not  guilty  enteftd  for  him,  and  the  trial 
proceeded. 

[1 , 2]  The  learned  counsel  tor  the  defend- 
ant''no*  dbntend  that:  "There  being  no  pro- 
<!e88  of'Ihw  by  wfalcban  Indictment  may  be 
amended,' end  no  provlstOBs  of  tbe  statute 
autborlziag  the  amendment  of  an  informa- 
tion charging  a  felony,  tite  ooxtrt.  was  with- 
out power  to  allow  an  amendment  of  the  In- 
formation, after  the  defendant' had  been  put 
Upon  his  trial  in  said  cause;  therefone  the 
court  erred  In  permlttiilg  the  county  attor- 
ney- to  amend  tbltr  information."  'We- do  not 
tiihik '  that  this  conitention  'is  welt  'founded. 
The  amendment' w**- one  to' matter '^f^fbrm 
only.  '  The  origtnal'  idformatlon  Silfficiebtty 
chhrged  the  offense,  when  no^'aftafft^d  by 
demurrer  thereto.'  **Even  In 'tbe  absence  of 
a  statute,  information,  not  being  found'  upon 
tbe  oath  of  a  ^and  Jury',  -  but  filed  by  tbe 
public  prosecutor,  may  be  amended,  either  In 
matter  of  form  '  or  substance;'  by  leave  of 
court,  at  any  time  before  trial,  efen  after 
motion  to  quash,  demurrer,  or  plea;  and 
tbe  rule  applies  to  informations  for  f^oaies 
under ''Statutes  allowing  such  modie  Of  prose- 
cution, although  at  common  law  prosecution 
by  Information  waer  limited  to  misdemeanors. 
But  an  Information  cannot  t>e  amended  lu 
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matter  of  atibstaiice  after  trial  and  verdict, 
or,  by  the  weight  of  aothorlty,  even  during 
the  trial."  22  Cyc.  4S6.  Counsel  do  not 
poliit  out  In  what  manner  the  defendant  was 
prejudiced  by  this  action  of  the  court. 

In  the  case  of  Chandler  v.  State,  3  Okl.  Cr. 
254,  106  Pac.  375,  107  Pae.  735,  this  court 
passed  upon  this  question.  Mr.  Justice  Owen, 
delivering  the  opinion  of  the  court,  said: 
"There  Is  nothing  In  the  record  which  would 
Indicate  that  it  was  with  material  prejudice 
to  the  rights  of  the  defendant.  Counsel  do 
not  undertake' in  the  brief* to  Indicate  how 
the  defendant  was  prejudiced  by  the  inter- 
lineation, and  if  they  are  not  able  to  point 
Out  any  substantial  right  dented  the  defendr 
ant,  or  any  prejudice  done  him,  certainly 
this  court  would  not  be  expected  to  assume 
tbnit  the  court  erred  in  permitting  the  coun- 
ty attorney'  to  make  the  amendment." 

In  Bishop's  New  Criminal  Procedure  (vol- 
ume 1,  714),  tlile  learned  ao^or  sayss  "As 
to  amendments;  an  inforinatton  differs  from 
an  indictment  Since  the  i»oBeenting  ofBcer, 
imlike  tU^  grand  Jury,  is  always  present  in 
court,  be  ihay,  on  leave,  amend  tt  to  any 
extent  not  interfering  with  the  due  order 
of  Judicial  proceedings '  or  otherwise  with 
public  interests  or  private  rights.  The  ap- 
I^lcation  may,  indeed,  be  denied;  and  some 
hold '  it  Hot  permissible  to  add  new  counts 
or  charges;  while  others  allow  this,  though 
not  properly  to  the  introduction  of  matter 
barred  by  the  statute  of  limitations.  It 
may  be  amended  to  cure  a  defect  objected  to 
by  plea  in  abatement,  or  a  variance  appear- 
ing at  the  trial.  'After  a  record  has  been 
sealed  up,'  said  Holt,  C.  J.,  'I  have  known  it 
amended,  even  Just  as  it  was  going  to  be 
tried.'  Of  coarse,  therefore,  it  may  be 
amended  after  a  plea  in  bar.  •  •  •  Mere 
formal  amendments  may  be  permitted  with- 
out terms,  even  after  issue  Joined." 

In  the  case  of  State  v.  Cooper,  81  Kan, 
505,  3  Pac.  429,  the  headnote  is  as  follows: 
"Where  an  information  filed  February,  1883, 
charged  in  the  past  tense  that  ddlendant 
did,  in  December,  1883,  commit  an  assault 
with  Intent  to  kill,  to  which  information  de- 
fendant pleaded  not  guilty,  and,  after  a 
Jury  had  been  impaneled  and  sworn,  he  ob- 
jected' to  the  introduction  of  any  testimony, 
on  the  ground  that  the  time  charged  was 
subaequ«at  to  that  of  the  filing  of  the  in- 
formation, held,  that  the  conrt  did  not  err 
In  permitting  the  county  attorney  to  amend 
the  information  by  changing  the  figure  3  to 
2,  so  as  to  show  a  date  anterior  to  that  of 
the  filing  of  the  information.  Such  a  change 
is  not  one. working  prejudice  to  the  substan- 
tial rights  of  the  defendant," 

It  is  obvious  that  the  amendment  here 
permitted  by  the  court  was  not  one  in  mat- 
ter of  substance,  and  therefore  oould  not 
have  been  .prejudioial  to  the  substantia) 
rights  of  the  defendant     ,.  . 

[3-{]  It  is  also  contended  that  the  court 


erred  in  the  instructions  defining  the  law  of 
self-defense.  The  error,  if  any,  was  harm- 
less, for  the  reason  that  the  evidence  in  the 
case  did  not  Justify  an  instruction  upon  self- 
defense.  The  evidence  .in  substance  was  as 
follows:  Feaster,  the  victim  of  the  assault, 
was  sitting  in  the  front  room  of  Ada  Wells' 
house  of  prostitution  in  Wagoner,  about  10 
p.  m.  August  27,  1910,  when  the  defendant 
entered  and  shot  him;  th6  ball  passing 
through  Uie  left  side  Just  above  the  heart 

According  to  Feaster's  testimony,  the  first 
time  he  ever  saw  the  defendant  was  when 
lie  came  into,  the  room-  where  he  was  talking 
to  Ivy  King.  The  defendant  said  to  her, 
"Tou  run  off  and  left  me  and  come  in  here," 
And  said  to  Fieiaster,  "I  am  a  game  son  of  a 
bit«b,"  and  shot  him  sitting  in  Uie  chair. 
Feaster  ran  out,  and  the  defendant  fir^ 
several  more  shots  as  he  was  leaving. 

T'he  defendant  testified  on  his  own  behalf: 
That  he  was  a  Cherokee  citizen;  lived  near 
Claremore.  ^bat  on  the  day  lix  question  he 
was  in  Wagoner  and  went  to  the  honae 
where  the  shooting  occurred.  That  Ivy 
King  met  him  at  the'  dpor  and  told  him 
there  was  a  felow  there  that  would  shoot 
him  if  he  canter  in.  She  tben  weqt  In;  anA 
he  foUovped  ^er..  Titat  Feaster,  who  was 
sitting  down,  made  an  attempt  to  get  up, 
ahd,  in  the  laflguage  of  the  defendant,  "I 
taken  him  to  make  an  effort  to  get  a  gun 
or  something,  and  I.  Jerked  my  gun;.  If  he 
hadn't  raised  up  out  of  his  chair,  I  would 
never  have  shot  him."  And  that  was  the 
first  time  he  ever  met  Feaster. 

On  cross-examination  he  was  asked  why 
)ae  w^nt  into  the  room  if  he  thought  Feaster 
would  kill  him,  and  answered:  "I  thought  I 
would  give  him  a  trial  If  he  wanted  to  shoot 
me;   let  him  ^hoot  me." 

There  was  no  evidence  tending,  in  the  re- 
motest degree,  to  prove  that  the  defendant 
was,  at  the  time  of  the  shooting,  in  any  ap- 
parent imminent  tlanger.  On  the  contrary, 
the  evidence  shows,  without  confiict,  that 
the  shooting  .was  without  ev.en  a  plausible 
pretext  of  provocation'  The  sole  reliance  of 
the.  defense  for  Justification  being  the  de- 
fendant's statement  as  to  what  Ivy  King 
told  him.  When  we  consider  the  rule  that 
what  the  defendant  testifies  to  against  his 
Interest  Is  to  be  taken. as  true,  there  is  no 
evidence  tending  to  show  that  the  defendaiit 
acted  in  self-defense  when  he  made  the  as- 
sault. One  who  seeks,  and  brings  on  an 
affray,  cannot  shield  himself  under  the  plea 
of  self-defense.  The  facts,  as  testified  to  by 
the  defendant  on  his  own  behalf,  afford  no 
Justification  for  bis  murderous  assault 

As,  In.  our. opinion,  no  error  of  law  to  the 
prejudice  of  th^  substantial  rights  of  the 
defendatit  occurred  on  the  trial,  the  Judg- 
ment is  a^rmed. 

FURMAN,  P.  X,  and  ARMSTRONQ,  J, 
concur. 
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TUCKER  T.   STATE; 

(Orimlnal  Court  of  Appeals  of  OUahonm. 

Aug.  a,  1912.) 

(SyUahut  by  the  Court.) 

i.  COUBTB     (i    104*>-rPBOCBDUB«-'OPmiON»— 

Nkcessity. 

By  an  express'  provision  of  the  statutes  of 
Oklahoma,  this  court  la  not  required'  to  prepare 
written  opinions  iif  laisdemeanQr  eases  pending 
before  it.  but  is  pemitt^  to.  render  written 
opinions  In  misdemeanor  cases  when,  in  its  judg- 
ment, the  pubUc  interests  may  be  subserved 
tbet'eby.  r      . 

[]!id.  Note. — For  other  cases,  ate  Courts,  Cent. 
THg.  II  353,  365-358;    Dec.  Dig.  |  104*] 
2.  GBiiiiiTAii  Law  (I  872*)— Evi»»NO»— Othkb 

Of  FENsee^ 

On  a  trial  where  an  information  charges 
the  illegal  sale  of  intoxicating  liquor,  and  the 
evidence  shows  that  the  sale  charged  intfai  in»: 
formation  waa  made  by  the' wtfe  of  the  defend- 
ant at  bis  homo,  it  is  competent  to  introduce 
testimony  of  .other  sales  of  intoxicating  liquor 
made  by-  the  'wife' at  his  home,  and  that  large 
aaantitKS  ot  Uqnor  were  Icept  at  the  borne  of 
the  .defendant,  for  the  purpose  of  enabling  the 
jury  ta  determine  whether  or  not  the  wife  was 
acting  for  defendaiit,  and  that  defendant'  watr 
co^ot^rwed  in  tht  ■  particnlar  sale  for  whiek  -:be 
wM 'being  pronecuted,  and,  that  sa<A-  sale  con- 
stituted a  part,  of 'a  plan  or  system  of  the  de- 
fendant for  the  sale  of  liquor. 

FEd.  'fJote.— For  other  cases,  see  Criminal 
L«w,  Cbiit.  Dig.  H  838,  884:  Dec.  Dig.  |872.«] 
8.  Cmmtkal  Law  (M'317,  11S9*)— Witnesses 

(I    56«)--'COln«TISNCT    OF    WiTNMB -^  HlTB- 

BAaiD  Ain>  Wira— Evidence— PRiiBvifFTiOH« 

— SEVIBW— <)UE8TI0N8  OF  FACT. 
.WneV^  a  defendant  is  being  prosecuted  for 
the  snTe  of  intoxicating  liquor,  and  the  state's 
witne^en  testify  that  snch.  sale  fwas  made  by 
his  wife  at  his  home,  she  is  a  competent  'wit- 
ness iu  his  behalf;  apd  if  he  does  not  place  her 
upon  the  witness  slnnS  or  account  fof  his  fail- 
ure to  do  so  nuch  failure'  will  be  stronjfly  -eoV- 
n^r^tiva  of  the  truthfulness  of  the  state's  tea- 
timony; .  and  if  there  is  other  tevtimony  in.  the. 
record  connecting  the  defendant  with  such  sale 
a  verdict  of  conviction  will  not  be  disturbed  on 
sppeM. 

[Ed.  Note.— For  other  oases,  see  Criminal 
Law.  Cent  Dig.  «i  782,  30T4-8083;  Dec.  Dig. 
H  317,  1159;*  Wftnesses,  Cent  Dig.  ||  153- 
156;  Dec.  Dig.  |  66.* J 

On  motion  for  rehearing.    Motion  denied. 
For  former,  opinion,  see  124  Pac.  1134. 

Bond  A  Meltod  and  Barefoot  &  Carmicfaael, 
aU'of.Chickaabav  for  plaiAtiflF  in  error.  Gbas. 
West,  for  the  State. 

FURMAN,  p.  J.  f1]  When  this  case  was 
first  si^mitted,  we  carefully  examined,  the 
record  and  brief  «f  eonnsel  for  appeltant 
and  came,  te  .Mm  -conclusion  .that  there^  was 
nq  jireJiMltclal  9nor  in  the  case,  and-rflled  a 
memorandum  opinion  to  tbat  effect..  >,-  Ootue^ 
sel  (or  appellant  question  tbe  right  of  the' 
court,  to  render  such  as  opiadon:  :lf  they' 
will  'e;>araine  tbe  Session  >  Laws  of  1010,  e. 
13.  11,  p.  18,  they  will  find  tbe  f*Uowlng 
■tatutec  "Tbe.iCourt  of  Crtminal  Appeals 
shall  render -A  writteni-  opinion  'in  xllt  MIoiiy 
cases  '^within  six  months  aftct'  -sdld  cases 
sball;  have,  been    submitiied    for    declMon: 


•    ♦    •    ProTldied,  the  court  ifcay,  when'  In 
its  Judgment  public  interest  may;'  b6  sub- ' 
setved.  In  like  manner  render  written  opin- 
ions In  miad^nie^lnor  cases  pending  Ui  its 
court."  '     ■ 

This  court'  was  so  flooded  with  frivolous 
appeals,    especially    in    misdemeanor    cases, 
that  It  was  found  'necessary  by  the  Legis- ' 
lature  to  checic  this  evil.    Some  members  of 
the  Legislature  were  In  favor  of  denying  _ 
appeals  in  'Such  cases ;   others  were  willing ' 
to  allow  appeals  Ita  misdemeanor  cases,  but ' 
desired  to   llmi):  them   as  far  as  possible. ' 
This  statiite  Wh^  passed  to  relieve  this  court ' 
of  the  necessity"  of  writing  opinions  in  mis-, 
demeanor  cases,  unless '  we  were  of  thti  opin- ' 
ion  that  the  questions  iraised  were  of  suf- 
flcient  importance  to  the '  public  interest  to 
require  tfaat  t'hls  should  ^e  done'.     A^  the' 
time  this  statute  was  paiised,  the  court  Vas.'' 
constantly    getting  further  and  further  be- 
hind with  its  business,  and  it  would  have  been 
Impossible  to   ever   catch  up  -without   sonie  ' 
relief,  so  fhe  Legislature  passed  this  Stat-^ 
ute  to  relieve  the  court  In  part  of  the  con- 
gested condition  of  its  docket    Many  cases  ' 
were  being  appealed  simply  for  delay,  and. 
If  we  had  been  compelled  to  write  oplidops  " 
In  each  base  our  docket  would  have  5con-'' 
staiitly  become  more  crowded.    The  effect  of  ' 
this  statute  has  been  most  salutary.   'The  ' 
number  of  appeals  simply  for  delar  Is  con- 
stantly decreasing,    bemuse  the   co^rt   can' 
expeditiously  dispose -of  appeals  which  'kr4 
without' merit 

[I]  In  their  motion  for' a  reliearlng,  coun-' 
.sel  for  appellant  strenuously  insist  that  the  ' 
convictlota  In-  this  (»se  should  be  set  aside 
upon  the  authority  Of  Snilth  ▼.  State,  S  Oil:  ' 
Cr.   67,   113   Pac.  204.     We   examined   this 
qneHtion  when  the  memora'ndum  opinion' was  ' 
-writtett,  and  we  did  not  think  then,  and  we 
do  not  think  now,  that  this  ease  comes  with- 
in the  rule  laid  down'  In  tbe  Smith  Case.    In 
Smith's  Case,  Judge  Armstrong,  speaking  for 
tbe  court,  said:    "Whfere  the  state  charges 
and  Telles  upon  a  particular  sale,  the  gen-  ' 
eral  rule  Is  that  proof  of  other  sales,  for 
tbe  purpose  of  establishing  the  particular 
sale  charged,  is  not  admissible.     Tbe  Issue 
on  a  criminal  trial  Is  single,  and  the  testi- 
mony should  be  confined  to  the  Issue;   and 
on    trial   of  a  person  for  one  offense  the 
prosetentloB  cannot  aid  the  proof  against  him' 
b^  showing  that  he  committed  other  offenses.  ' 
.Whatft -Orim.  Br.  par.  104;    1  Bisk.  Crlm. 
Prod,  pari  1120;    State  ▼.  Snghes,  3  Kan.  ' 
App;  96,  45  Pac.  94;   King  r.  State,  66  Misft 
502,  e  South.  168 ; '  Stone,  v.  State  (Miss.)  7 
South.  500;    McClure  t.  State,  148  Ala.  626, 
42  South;  813.1'  : 

¥ot  the-'  purpose  of  showing  that  the-  nile. 
.laid  do-wn  in  SiBiith,'s  Case  does  not  apply 
to  this  case,  wte  will  now  discuss  the  queatiMt-' 
fuUy,  althoogh  this  must  not  be  taken  aa  -»ii 
preOMieBt  thkt  full  opinions-  will  bd  wHttM  -. 
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on:  mptlona.for  f-  rel>ea,rln9  :nrheiiATei>co«n-' 
aei  ma;  .be.  dissatisfied  with  a  memor«ja4Qin 
opinion,^  We  would  lUte  to  write  f  ull  lopin- 
lopB  jia  aUca9es;  bat  U  w^  did  it  would 
render  the  statute  useless,  and  we  would 
sooU'becoiupletely  orerwheliped  with  the  vol- 
ume of  business  ob  our;  docket,  and  the  en- 
forcement of  the  criminal  laws  of  the  state 
would  be  practically  paralyzed.    .  ■ , 

It  will  be  observed  that  Smith's  Case  only 
states  a  .  general  rule,  and,  like  ,  all  gen- 
eral rules,  it  has  its  exceptions.  Ir/i.  Smith's 
Case 'the  state  claimed  that  the  defend- 
ant himself  made  the  sale  charged  In  the 
Information.  In  the  case  at  bar,  an  en- 
tirely different  state ,  of  facts  is  presented. 
It  was  not  claimed.  |hat  appellant  sold  the 
whisky, , in. person,,  or  that  he  was  present 
when  the  sa^le  was  pi^de,  or  had  any  .per- 
sonal Ifnowledge  of  this  particular  salei-  On 
the  contrary,  it  was  shown  that  the  aale  was 
made  by .  his  wife  during  his  absence  from 
home.  The .  state  .  was  permitted,  to  prove 
that  the  defendant  ipd  his  wife  'resided  in 
the  country,  about  three  n^ilea  fi^m  the  elty 
of  Chickasfha;  that  he  k^  for  sale  «ome 
groceries  at  the  house  ^bere  he  resided; 
that  there. ^as. also  a  great  deal  of.  whisky 
and.be^er  kepjt.at  this  house, , and  that,  his 
wi^e  made  frequent  /lalea  of..wbl^l|y»  not 
only  to  t^e.  part^  charged  in  the  4i^oruitation, 
bu,t. .  al«p  .  to  ctbsr  persons;  that  -s^les-  of 
wb^y<',ba4  been. made  to  J^lfferent < persons. 
by,.jl^e  yiijte,ot  appellanil) ;  that  apHoUant  bim- 
self  had  been  seen  to  deliver  whtskji  t«t:par' 
tle8,  .and  bad  been  psc^nt  'wA?n  jotheri  sales 
had .  been,  made  by  bia,  wlf«.  ;  We  think,  this 
testUqpny.  was,,adn;)isslble  fori  tte  pvrpoae 
ofipiip>fing  tbjB  9y^tenl  of  appellaqt  wljtb  ^f>t- 
erenoe  [to  aellii^  whisky  at  It^  boitsCjT  and 
th^t  f^lji^sal^  luittue^tlon  was  uad^  .Intacr 
cordanc^,  with  suc|i,  sy^teni,  ;ind...tbat-he,  waa 
con<!ei;npd  there^p,  .  .;•  .,  :    •    ...      '   ;  '.., 

in  .Carters.  .State,, ie.OJdl  Gr.  2<W,  ,118 
Paci  264)  this  eous^'beld.  In  a  gase'Of  em- 
b^leipent,  where  ^ other  similar  offepses  bad. 
been.teatlfled  to  fvWch  oonsfeitutied' part  of  a 
plap  ot  'systjewi'pf'.jembeezleojent,  that-  the 
Jury  ;Qiigbt  consider  the .  testiupny  of  spob 
slQiUar  .pflSensea,  'for  the  purpose  of  deter- 
mining, itot  only  the  Intent  of  the  defeodant, 
but  also. as  to.  whether  or  ioot  the  deCeadant 
dl4<take  tha  money  which,  he  was  charged 
with  hashing  embezzled.  An  «xamiaatt(«'«f< 
the  autboritieB  cited  in  Carter's' Case  will 
show  that  this  is  mat' a  new  princls^e  of^la«. 
That 'I  it  lj»  applicable  ;  to  cases  of:iseIUng 
wbiakj'  by  some  person;  other  than  the  da- 
f endant,'  Is  diown  by .  tbei'  f oHowlng  authort- 
tipa:  t  .•./.      I  .•  ■.■>-.  .■■  '•.  "      .'    •.'••••■    ■ 


ed,  and  In  the  syllabus  the  court  holds: 
"Where  the  evrtd*w»  shows  that  a  defendant 
uppp,  trial  was  concerned  in  the  sale- of,  ■in- 
toxicating liquorsi  It  Is  .  Immaterial  as  to 
whether  or  not  the  sale  was  made  by  the 
defendant,  or  by  another  iwrson  who  was^ 
acting  with'  the  defendant" 

In  Cook  T,  State,  4  Okl.  Cr.  619,  111  Pac. 
680,  this  court  said:  "It  la  Immaterial  as  to 
whether  tbe  defendant  was  present  when  tbe 
beer  wes  sold  o^  not.  H^  owned  the  prem- 
ises and  controlled  tbe  business.  Ttie  negro 
was  simply  his  servant,  and  a  sale  by  tbe 
negro  was  a  tiale  by  the  defendant;  and  tbe 
defendant  Is  responslbW  for  any  violation  of 
the  prohibitory 'law  committed  by  his  negro 
porter  in  his  plac^  ft  business,  under  tbe 
circumstances  proven  by  the  testimony  In 
tills  case." 

in  Irfncftster  et  al.  r.  State,  I  Okl.  Or.  683, 
103  Pac.  1066,  this  court  said:  "The  counsel 
for  the  defendant  insist  that  tbe  evidoioe 
against  the  defendant  Lancaster  Is  not  suffi- 
cient to  8u«(taln  the  verdict.  It  Is  true  that 
no  witness  swore  that  Lancaster  sold  tbe 
whisky  to  Sherwood,  or  was  present  when  U 
was  sold  to  blA.  It  was  proven  that  the 
whisky  was  sold  In  the  place  of  biisiness  of 
Luke  Jenkins  and  Ollle  Lancaster,  and  that 
this  place. oi;  business -ws.8  what , to  called  a 
'Joint.'  /  I,t  was  proven  that,  soon  after  tbe 
'sale  for  which  these  defendants  <were  con- 
victed was  made,  this  Joint  was  raided,  a^ 
52  bottljBS  of  beeir  werie  found  In  the  refriger- 
atior  behind  the  bar,  aud  that  beet  and  whlo- 
ky^wca-e.  found  in  the' warehouse  behind  tbe 
main"  BflUding.  ■  It  was  proven  that  the  place 
'of .'^uslDeas  of  defendaiite '.Was  fitted  up  wltb 
a  .bar  and  iflxturea,  uauaUy  found  In  sucb 
'resorts.  It  wbs  proven  that  Lancaster  paM 
drhynien  tot  KiuUhfe  cfeses  of  llqiipr  from  ' 
the  depot  tO;  tl)^  place  of  busi^iess  conducted 
'  by  defendants.  In  the  llgbt  of  the  record, 
'w6  are  61  tb»  o^nlon  that  the  'evldetfce  not 
'only.isaBtlilns,.  buf  that  ft' required,  the  ver- 
dict tendered'  by  the  Jury." 

And  this  statement  Is  the  basis  of  tbe 
third  paragraph  pf  the  syllabub,  as  follows: 
"Where  the  evidence  rihows  that  two  or  more 
pebBOtts'  ate'  acting  together  In  ttatf  ebtemls- 
sion.  of  an  offeese, .  tfcey  ars'i  both  guilty,  al-  - 
though  one  of  them  may  not  be  present  when 
tbe  offense  is  committed." 

In  Roach  r.  State,  '47'Ter.  Gr.  R;  too,  84 
S.  W.'See,  tbe  court  said:  "Appellant  db- 
JeMed'  to  tbe  Introduction  ot  evidence  of 
ot^F  oSeliseS,  claiming-  tike  'S«niie  were  in  no 
wise  eonileeted  with  the  offettte  on  trial,  but 
related'  to  vMatioBS  of  the  local  option  law 
on '  other  And  dttTeceiit  'occasions.  '  It  will 
be'  seen '  that  tbe  other  titansactions  were  in- 


122  Pac;  206,.  :a  negro  pottev  In  a  drug  store 
sold: whisky  to  the  prosecutiBg  wlitnsss.  THor 
feadaat  paid,  the  rent  on  <  tbe  building  and 
bleed  the  porta*.  He  denied  that  be  had  ever 
BoMtwMsky,  or  was  conconaed  in  its  sale; 
but  the  Judgment  of  conviction  was  afflnU' 


In  Cumberledge  v.  State,  7  OW:  Cr.:'—-rt'Od'*^ed;  in  order  toqAow  apfn^llant^s  system 


in  the  sale  oX  liquor.  The  tesUmony  here 
shows:  That  appellant  lived  In -lAe' country, 
and  thatiiproteoutor  (wliO'iwas  "a'  neighbor) 
called  at !  Iris  -bouse  onitbe  occasion  of  the 
alleged'  offense,  and 'asked  Um'  If  he  bad 
anything  around,  or  anything  about,  to  whldt 
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tippellAnt  replied:  "rfpytJe'So;  .itdit  an^'fitee^' 
That  he  then  went ;afo'\^d  th6  b6us.e  'tb  fliii- 
Ijeltant's  smokehouse,'  which,  waa'  east'  ot  bis 
residence,  and'  ^parat6  therefroiil''koW  10 
or  12  feet  (appellant  in  the  meantlm^' haVl'iig 
gone  Into  his  residence).  Thit.he  found  thfe 
sniokc^ousp  ddo^  closed,  biit  npt  locked.  He 
opened  it,  and  there  fbund  a  bai'rel  of  whls- 
i^'ahd  k  rubber  "feo'se,  wlllh '  wWcp.  to  dra'W 
tj^e  same,  ly^t;  across  the  barrel,  and.%  Jjag. 
That  hb  dfew  ^  half  gallon  i),f  whlsRy,' and 
left  ?1,50  on  the  floor 'rieiV  the  wau'^bn  the 
ieft-hatul  felde  bt  thefeor.  l?hat  app^i^nt 
wais  not  present  at  the  tntnsactlbn,  and  did 
not  kAoi^  whether  he. got  the'motey'  pr  no^. 
Dri  |he  trla} '  appellatifB  contest"  appears  to 
b^'thljt  h^  did.noit  njakft  rW^  sale;  that  h6 
ijld  not  receive  any  Ifaoney'fbt', said  whisky'; 
and  'that  the  evfdfen^.^  Tailed  to  connect  him 
with  the  transaction  as  a  sellei-.'  The  otUet 
transactlbtts'.bbjected  ,to  weire  cotaducted  lii 
a  slnjlliBT  manner;  and' tt^.hbldj  In  accbtd; 
auce  ifrlith.  th6  a'utioVltles  tliat  ifhli^  characttir 
df  festliiiotiy  ■•*as  adtiilssibW;'  'fclllfd  v.  Stilte 
l4i  Tex,  Cr.  H.'WT],'  71  S.  W.  miy  fioilat 
V.  State /[Teje.  Cr.  Ap^i]  ,73  S.  W.  fiici.",  ' 
•  It  is  clalfaied 'th^t' tfie'  evidence  'h^re'dbes 
nbt  Sustain  &  fbair^tt  tbkt  defendant  spld  the 
Hqt^ot;  '  thkl'  It  shb'Ws  only  that'  hlk  ;wlfp 
toade' the 'Sale,  in  State  v.  Coulter,  40  kah. 
«7;  'l6  Pac.  36^''  the'  court, '  lii '  the  sJ•^labu8, 
i^ld;  ."Where,  on  the  trial  of  a  cl^{irge.  fbr 
the  ';Wolai!lon  of  tjie  ptohlbltbry;.  Ikw.'.it'jis 
Claimed' that  the  liquor  alleged  t^  fiay^  be£^ 
'^<y(d'  was  nbt'  Uitoxlcatlng,  It'^is  .tbeni  cb^oe- 
t^iit;/to  show  sales 'other  ^han  those  i^pbp 
WBlch  the  state  elect?  tb  |ry"the  defen'dhbt, 
fer  title  purpos^  of  sMowihg',thet)urposes  'for 
■^-hlcli  8a.ld.  liquor  warf  s<}ld.  and:  .pfurchased ; 
and  it  will  'iiiiike  no  .dliCer^nce  If  such  sales 
w;ere  Wclud^d'  in  '4  xfomplalnt,  upOn:  the 
itountd  of  which  defendant  had  fjeen"ac(iuir- 
%€fd."  'Se6,  alsbV'.ISt^tfe"^,  Elliott, '4^' Kali. 

V2S,  i»  Pnc'.ias."   '    '  •    •       ■  ^  ••■■  • 

'  in  S.taie  V.  Wfelsh.-e^t  N.'H'.'SftJ;' 15  .Atl. 
i46,  t*e  coUrt  held:  '"On  trial  6t  an  Indtot'- 
m'ent  for  the  Illegal  .sale  of  Iriloilcating  liq- 
uors, evldencie  of  ^le  to  other  perilous,  with- 
iii  -the  >ear  hext  preceding  the  fljJSt  'day  of 
the  term' on'  which  tte  Indictment  "<i'as'  found, 
Ifl  admissible  to  show  that  defendant  .wps' 
engaged  la  the  business- 'of  llqtioi'' .Vellliig!'' 
Ill  State  tJ  Peterson,"  08  Minn.  Slij,  lOS 
N.  W.  e;  the  court  held;  'The  admlsSloh  o^ 
evidence,  on  the  trial 'ofau'Indlcthient.  for 
selling  UquoV  Vtlthou^  a  license,  'of  sales  by 
defendant  to'  JJerSohs  "btiher  than  the.  onfe 
named  In  the  luActmeiit  held,  lU  view  of 
the  facts  disclosed  by  the  record;  not  erroir, 
though  It  tended  to  prove  the  commission  of 
other  offenses.  Such  othei'  sales  w^ere  a  part 
of' a  general  echenie  and  plah  devised  by 
defendant  to  Continue  (n  the  buslhess  of  sell- 
ing intoxicating  Iiqiipr  without  a  license,  and 
were  fSo  'related  td  'the  sale  charged  as  to 
render  the  stiine  proper  'tWrrbborative   e'v^l- 

'  '■  ta  'Pltnet  >.'■  State,  3t  Tex.  Cr.  R, 


's.'W.Mi,  flie'cbtirtljAdV^'»Bil  pi^bsJepftUA 
for  llleg^i'sales  of  llqubifj  evidence 'bf  bther 
sslles  than  thkt  (ihar^ed  In'tte  Iridlctmtef'fc 
adin'issllbie  tb'  rfi'oW  the"'B^1iein  of  defend- 
aiit  tvlth  refeWnce  to  sfellfiig  lliiuor,  and  thkt 
■th'e'salfe  charged  ,wa8'l^,  ttiipor'da.nte  with 
dtch  ecS-stem.."'  '"  '  •  ■■  \  ' '  ' '■  "'''  ''• 
'"In  Bennett V.  State;  40'Tex:  CF.'k  445,  80 
s. '  "W.'  iky, '  it  wis '  held :  "in  a  ii/bsecjitlon 
for.  an  'illegal  sale  bif' liquor,  C'Vldence  otbth.- 
'er  kales  than  that  charged  1^,  admissibly  to 
s|io.w  the  syg.tem'  of  defendant  'with  rel^erjepce 
'to  selling  liquors,  .^nd  that  the  Sale  charge^ 
was  '  In  act'ordanc^  thereWItij."  '  Seei'"aiia, 
Hollar  V-  fetate  iTex!  !Ci-.  App.)  W '9,"W. 
OCl;'  Skip  Witt 'v.'  Slate' (T6X.  Cr:  Anp;)  fei 
S.'''\f. 'iztS;  Eflr'd  ■v.  State;  44  T?ex.'Ci:'.  R'. 
'447;'7l'.fe'.  \f.'  95'7'u  Holland  t.  Statie,  51  .'Tex,: 
Cr,  ft;,  J42,  IQi  3.  W.  1005.' ''  .•'-••■•'" 

'  •l9',,St»te  y;  Ilobe,rt^,;55;.K.'.:^.  ¥?!.'>* 
■/court,  in  the  syllabus,' hejd:."yp|0ij  tni^.^rlt^ 
of  an 'indictment  for  unr^wfiilly' sellfii^ 'spir- 
Itybua  llqjiors,  evld'epce'  having  been  i^trpr 
duced  'by  the  state  of  a  salft  bjj'it^e  'teslp^nj- 
enWwIft.  Meld,  'that'll,' wf«i  coiii'petent^or 
Vti6'  stat^'tb  prbye  siiles  by  the'  respondent 
lilmse/iif,'  other  fian  'ttibSe  specked'  in'.'the 
in^ietment',  at  th^  's^pie  place  and' about  the 
sam^  'time,  because^^ch'8ale9''b^''nim  tehde^ 
.to  shbw''th!At  fhe  Illegal  traffic  was  h^  busi- 
ness',',  fend 'that  the  sale  ot  liquor  .by  his  wife 
Ws  anact'donii  ty  her.  as  l^ls 'agent  arid'ij^ 
his 'authority."  'And  In  tlife  opinioi  lt"lB 
said  i  'The  prbaecutlbn.'  In^roduc^d .  evtd^ticp 
tending  to  Blio'W'  a  WW  'W  't'^i  *lfe  bf  'jthe 
respondent .  to  Got6hell,  ^iich  ^rdpf  'would 
sustain'  th^  Indictment;  but^  In'  order  t;'hAl 
the  fefepondeht  should  be  teld  liable  for'  a 
sale  made  Xfi  the  hand  df  his  wife,  ttje  state 
would 'be  ioitopelled  to  'stoW;  "f iirth#; .  th'ai 
the  wife  was  acting. a^  his  ^rvanS'bt  agent 
In  the  transaction.  Without  "such' 'eVl:dence 
tile  proo^  of  a  sale  by  his  wife' wbiild  'go  for 
.'iiothing,  ■ .  It  was  th6r'6fbre'"  competent  ti) 
tjhow  'siii^  mdde  by  tlJe  respbndeni  h'^selt 
at  the  same  place,  otiier  thail  the  sale  ctar^- 
ed'ta  the"  indlctinidnt,  because  st^cih  Mek  By 
Mm  tende'd  to  show  that  the'tfaffid'ln  liq- 
uors'  there '  \*'a's  his  bhslnesb,  atad  '  thfertefbtp 
that  the  'act  of  thfe  wife'  was'bls'  act  State 
^■/'ifilonneif,  39 'N.  H:  208;  State '  V.'''C<yibj', 
WN.  H.  72;"'  •'.'•■  ■  '';•  •'  I  '!• 
'  in  Comihonwealth  T.  CoufehlW,  14  Gray 
(Masf^.^  S!S),  the"  facts  stated  were'  thes^: 
"H'our  Wftnesfees  tfrere  Intfoduced  by  the  gov- 
ernment,' Who  proved  a  number  of  .^ales  bf 
strbhg  beer,  all  of  which  ^ere'thade  by  the 
wife  of  the  defendant  in  the  dwelling  house 
occupied  by  herself  and  the  defendant.  Th* 
clrcumstiinoes'' of  ■  the  sales  were  that  the 
witnesses' 'went  into  the  house,,  balled' for  a 
quart  of  lieerof  the  wife;'  she  took  their 
vessels,  went,  as  the^  stipposed,  dbwn  cei- 
lat,  brought  the  vessels  back  With  the  beer 
called  fbr,  and  recei-vfd'froiti  th^u)'  th'e  jiay 
therefor.'  There  was  no  evidence  '  that '  the 
defendant  ever  sold  or  interfered  with  th"4 
sales  lu  any  wa}-,<  except 'the'  fart  iW^at 
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tyro  of  the  saliM.  he.bapp^ed  to.  be  present 
Jo,  the  bouse,  tlpojj  these  facts  the  defend- 
ant requested  the  court  to  rule  that  there 
was  no  ^eater  presumptloB  that  the  wife, 
}n  these  sales,  t^as  acting  for  the  defendant 
as  bis, {^^est,  tban.tha.t  she  was  acting  there- 
in for  herself,  '^he  judges  declined  so  to 
instruct  th^.  jur7,.  but  did  not  Instruct  them 
that,  it  ^s  evidence  that  the  wife  waa  act- 
ing in  said  sales  as  the  agent  of  the  hus- 
band. The  Jury  found  the  defendant  guilty, 
and  he  files  these  exceptions." 

The  .court,  through  Chief  Justice  Shaw,  In 
the  opinion  said:  "The  direction  was  right, 
'the  facts  that  the  husband  and  wife  lived 
together,  and  that  the  house  was  hla,  there 
being  no  evidence  that  she  carried  on  a  sep- 
iirate  ti^de,  were  comitetent  evidence  to  go 
to  the  J^ry  to  prove  that  she  acted  da  his 
agent  Commonwealth  v.  Murphy,  2  Gray 
{Mass.]  5l3; '  Commonwealth  v.  Fitzgerald, 
14  Gray  [Mass.]  14.     E^sceptions  overruled." 

In  Commonwealth  v.  Hyland,  16S  Mass.  7, 
28  K  E.  10$5,  the  court,  through  Mr.  Justice 
Holmes,  held:  "On  a  complaint  under  the 
Pub.  Sts.  c.  101,  H  6,  7,  for  keeping  and 
maintaining  a  common  nuisance,  there  was 
evidence  of  Illegal  sales  of  intoxicating  liq- 
uors by  the  wife  of  the  defendant  In  his 
tenement),  in  which  tbey  lived  together. 
Th^'  defendant  testified  that  he  was  out  of 
^e  state  at  the  time  of  such  sales,  and  that 
tbey  were  made  without  his  knowledge  or 
consent  Held,  that  the  case  was  properly 
left  to  the  Jury,  who  might  disbelieve  the 
defendant  and  Infer  that  the  wife  was  act- 
ing as  his  agent."  And  said  In  the  opinion: 
."The  Jury  may  have  disbelieved  the  defend- 
ant's testimony.  In  that  case  the  fact  that 
be  and  hl^  ,wlfe  lived  together  in  bis,  tene- 
ment was  competent  evidence  to  prove  that 
she  acted  as  bis  agent" 

In  Commonwealth  v.  Lafayette,  148  Mass. 
130,  Id  N.  K.  26,  the  syUabus  reajds:  "At  the 
trial  of  a  complalijit,  for  an  .unlawful  sale  of 
intoxicating  liquors,  the  alleged  purchaser 
testified,  on  direct  examli;katlon,  -  that  upon 
going  to  the  defendant's  bouse,  he  found  in 
the  Utcben  the  defendant  and  a  woman  that 
he  supposed  to  be  his  wife;  that  he  poured 
rum  out  of  a  bottle  on  the  table  and  draiik 
it ;  and  that  he  thereupon  threw  down  some 
money  and  left  the  bouse.  On  crqBS-e^m- 
Inatipn  he  testifie)!  that  he  did  not  see  the 
defendant  but  that  the  woman,  at  his  se- 
quest  brought  him  the  glass,  of  rum,  and 
.said:  'I  will  call  my  husb;aud,  if  you  wish 
to  8^  him;  be  Is  in  the  next  room.'  .The 
.Judge  instructed  i^e  Jury  that  If  they  should 
find  that  the  wife  sold  the  rum  as,  the  agent 
of  her  husband,  the  defendant  they  could 
.find. him. guilty.  Held,  that  the  purchaser's 
direct  testimony,  if  believed,  was  sufficient 
to.  warrant  a  conviction;  and  tbat  the  in- 
struction as  to  the  woman's  agency  was 
j'lroper,  in  view  of  bis  testimony  oil  cross- 
-examination." 

laGuarreno  ,t.  State,  148  Ala.  637,  32 
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South.  333,,  it  wafi  held:.  "Where,  on  a  trial 
for  an  Illegal  sale  of  intoxicating  liquors, 
the  evidence  showed  that  the  sale  of  liquors 
was  made  by  the  wife  of  accused  at  his 
store, .  it  was  necessary  to  connect  accused 
with  the  sale,  and  frequency  of  such  sales  by 
tbe  wife  at  the  store  might  authorize  the  in- 
ference that  the  liquor  was  kept  by  accused, 
and  that  in  making  the  sales  the  wife  was 
his  agent." 

In  Xrometer  v.  District  of  Columbia,  24 
App.  D.  C.  247,  the,  court  said: 

"3.  Under  the  third  assignment  of  error, 
which  is  based  upon  the  refusal  of  the  trial 
Judge  to  direct  a  verdict  in  favor  of  the 
defendant  on  the  whole  testimony,  the  prop- 
osition sought  to,  be  established  Is  that  tbe 
defendant  Is  not  liable  in  a  criminal  action  tax 
tbe  act  of  bis  wife,  done  without  bis  knowl- 
edge, consent,  authority,  or  procurement 
But  this  proposition  in  the  present  case  as- 
sumes that  as  proved  which  has  not  been 
proved,  and  which  remains  a  matter  of  con- 
troversy, namely,  tbe  authority  pf  tbe  wife 
to  act  for  her  husband  in  the  matter  of  tbe 
sale  of  the  liquor.  Substantially  the  same 
question  was  considered  by  this  court  in  the 
case  of  Lehman  v.  District  of  Columbia,  19 
App.  D.  C.  233,  and  determined  adversely 
to  the  contention  of  the  appellant,  and  it  is 
unnecessary  to  repeat  the  argument  of  tbat 
case  here. 

"In  the  case  of  Commonwealth  r.  Hyland, 
155  Mass.  7,  28  N.  E.  1055,  the  rule  was  laid 
down  by  the  Supreme  Court  of  Judicature 
of  Massachusetts,  thr9ugh  Mr.  Justice 
Holmes,  now  of  the  Supreme  Court  of  the 
United  States,  that,  in  a  prosecution  toe 
maintaining  a  liquor  nuisance,  where  the 
evidence  Showed'  that  all  sales  of  liquor  had 
been  made  by  the  defendant's  wife  at  his 
house  or  tenement,  and  tbe  defendant  testi- 
fied that  if  any  sales  were  made  by  bis 
wife  it  was  without  his  knowledge  or  cod- 
aent  while  he  was  out  of  the  state,  the  fbct 
that  he  and  bis  wife  lived  together  in  such 
tenement  was  competent  evidence  that  she 
acted  as  his  agent,  and  might  overcome  his 
own  positive  testimony  to  the  contrary,  if 
the  Jury  disbelieved  that  testimony. 

"Now,  in  the  present  case,  it  is  perfectly 
plain'  tbat  the  Jury  In  the  court  below,  or 
the  police  Judge  acting  In  the  place  of  a 
Jury,  upon  tbe  situation  as  it  was  disclosed 
by  the  testimony  of  the  two  policemen,  was 
fully  warranted.  If  he  believed. that  testimo- 
ny. In  Inferring  an  agency  In  the  wife  from 
the  husband  to  do  precisely  what  she  did  do. 
A  presumption  of  agency  arose  from  the  cir- 
cumstances and  conduct  of  t^e  parties,  as  It 
may  arise  In  all  other  cases  where  the  sale 
of  the  liquor  is  not  made  directly  by  the 
proprietor  of  the  place  who  la  sought  to  be 
held  for  It  Lehman  y.  District  of  Columbia, 
19  App.  D.  C.  233. ,  In  the  absence  of  contra- 
vening testimony,  such  presumption  takes 
tbe  place  of  direct  and  positive  proof.  Here 
there  was  such  contravenln|(  t^timony;  and 
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tbe  question  of  agency  became  a  vital  and 
essential  element  of  controversy  In  the  case." 

In  Commonwealtb  t.  Newliard,  3  Pa.  Su- 
per>  Ct  215,  tbe  court  beld:  "Where  sales 
were  made  by  defendant's  wife  to  minors, 
well  known  both  to  defendant  and  his  wife 
to  be  such,  and  where  there  Is  evidence  that 
the  minors  had  frequented  the  saloon  and 
bagatelle  room,  and  had  been  furnished  with 
liquor  in  bis  presence,  and  tbe  case  is  sub- 
mitted to  tbe  Jury,  and  a  verdict  of  guilty 
rendered  upon  proper  Instructions  as  to  the 
bona  fldea  of  defendant's  orders  forbidding 
sales  to  minors,  tbe,  Judgment  will  not  be  dis- 
turbed," See,  also.  Commonwealth  v.  Fitz- 
gerald, 14  Gray  (Mass.)  14 ;  State  v.  Colby,  55 
N.  H.  72. 

■  [t]  It  U>e  sales  were  not  made  by  the  wife 
of  appellant,  as  testified  to  on  behalf  of  tbe 
state,  she  was  a  competent  witness  in  his 
behalf.  His  failure  to  place  her  upon  the 
stand,  or  to  account  for  his  failure  to  do  so, 
was  a  tacit  admission  of  the  truthfulness 
of  the  state's  testimony.  Like  Adam,  of 
old,  bis  only  defense  was  that  the  woman 
d}d.  it.  This  plea  did  not  save  Adam,  and  it 
should  not  be  permitted  to  save  appellant 
In  such  a  case  as  this,  a  husband  should  not 
be  permitted  to  hide  behind  his  wife's  skirts. 
It  is  true  that  she  might  be  prosecuted  also; 
but  we  think  that  tbe  Jury  bad  a  right  to 
conclude  from  the  evidence  that  tbe  appel- 
lant was  concerned  in  and  responsible  for 
this  attempt  to  convert  bis  home  into  a  boot- 
legging Joint.  We  do  not  see  how  the  Jury 
could  have  done  otherwise  than  convict  ap- 
pellant. The  Instructions  of  the  court  were 
In  harmony  with  tbe  views  herein  expressied, 
and  It  would  be. a  waste  of  time  to  discuss 
tbem. 

Tbe  motion  for  a  nehearlhg  Is  therefore 
denied: 

AfiMSTRONO  and  DOTLB,  JJ.,  concur. 


OOEB  V.  STATE. 

.  (Criminal  Court  of  Appeals  pf  Oklahoma. 
Sept.  6,  1912.) 

CBiMtNAi  Law  ({  1106*)— Appeal  —  B^iifo 

Tbansckipt— Time. 

Where  a  jndBiuent  was  rendered  against 
accused  on  February  18,  1911,  and  the  tran- 
script on  appeal  was  not  filed  until  August  17, 
IMl,  it  Vas  tod  late  to  perfect  the  appeal, 
which  would  be  dismissed. 

[Ed.' ■  Note.— For  othtr  cases,  see  Crimikial 
Law,  Cent  Dig.  |J  2890-2892;  Dec.  Dig.  | 
1106.«]  ' 

Appeal,',  froin  Superior .  Court,  Pottawato- 
mie County;   George  C.  Abernathy,  Judge. 

Abe  OgCe  was  convicted  of  assault  and 
battery,  and  he  appeals.    Dismissed. 

W.  N.  Maben,  of  Shawnee;  and  McLaln 
Taylor,  of  Tteuniseb,  for  appellant  Smith 
C.  MaUon,  Asst  Atty.  Gen.,  for  the  State. 


PER  CURIAM.  Appellant  was  convicted 
in  the  superior  court  of  Pottawatomie  coun- 
ty of  assault  and  battery,  and  his  punish- 
ment was  assessed  at  a  fine  of  $5. 

Judgment  was  rendered  on  the  18th  day  of 
February,  1911,  but  the  appeal  was  not  j?tk- 
fected  by  filing  a  transcript  of  the  record  • 
In  this  conrt  until  the  17th  day  of  August, 
1911,  which  was  long  after  the  time  allowed 
by  law  for  perfecting  tbe  appeal. 

The  appeal  is  therefore  dismissed,  and 
mandate  will  Issue  at  once. 


GREGG  V.  CITY  OF  KINGFISHER. 

(Criminal  Court  of  Appeals  of  Oklahoma. 

Sept  3,  1912.) 

(Svttabvt  hv  th«  Court.)    • 

1.  Cbiminai.  Law  (f  260*)— County  Coubtb— 

CONCUBBENT  JUBISDICTION. 

County  courts  have  concurrent  jurisdiction 
with  district  courts  of  appeals  from  judgments 
of  police  courts. 

[Ed.  Note. — For  other  caaes,  see  Criminal 
law.  Cent  Dig.  |{  567-609 ;   Dec.  Dig.  i  260.*] 

2.  Cbiminai.   Law   ({    1151*)— AfpkaI/— OoR- 
TiNUANCE— Review. 

An  application  for  a  continuance  is  ad- 
dressed to  the  sound  discretien  of  the  trial 
judge;  and  his  action  thereon  will  not  be  .re- 
viewed upon  appeal,  unless  it  appears  from  tbe 
record  that  such  discretion  was  abused  to  the 
injury  of  appellant.  For  a  motion  for  a  con- 
tinuance which  was  fatally  defective,  see  opin- 
ion. 

[Ed.  Note.— For  other  caaes,  see  Criminal 
Law,  Cent.  Dig.  ||  3045-3049;  Dec.  Dig.  | 
1151.*] 

(Additional  ByUabm  by  Editorial  Btaff.) 

3.  Cbiminai.   Law    (f  603*)— Contihuanc^- 
Affidavits. 

'  An  application  for  a  continuance,  failing 
to  show  the  exercise  of  diligence  to  secure  ab- 
sent witnesses  and  to  give  their  names,  or  state 
any  evidence  which  could  be  (Stained  by  a  post- 
ponement of  tbe  case,  was  insufficient. 

[Ed.  Note. — For  other  coses,  see  Criminal 
I^w,  Cent.  Dig.  S{  1348-1361;  Dec.  Dig.  ( 
603.*] 

4.  Cbimtnai,   Law    (|   589*)— CoNTiNeAJKJg— 
'Gbou  n  ds— Application  . 

That  accused,  when  arrested,  was  improp- 
erly treated  by  the  deputy  sheriff  was  not 
ground  for  a  continuance. 

[Ed.  Note.— For  other  cases,  see  Oiminal 
Law.  Gent  Dig.  H  1315,  1319;  Dec  Dig.  f 
589.*]  =   . 

5.  CBIMINAL    IiAW    ({    1166*)— CoNTINUANCI>— 

Gmounos— Pbbj.udice. 

It  was  not  error  to  overrule  a  motion  for 
a  continuance,  Ijecaitse  accused  was  sicll'  and 
unable  to  appear  in  court  at  tbe  trial,  whers 
it. affirmatively  appeared  from  the  record;. that 
he  did  appear  and  was  present  during  the'  trial. 

[Ed.  Note. — Kor  other  cases  see  Criminal 
Law,  Cent.'Dig.  §§  3100-3102,  3107-3113;  Dec. 
Dig.  {  1166!*] 

.  Appeal    from    Kingfisher    County"  Court; 
John  M.  Graham,  Judge. 

Mrs.  D.  S.  Gregg  was  convicted  of  violating 
a  prolilbitory  li(;[uor  ordinaiice  of  the  City  of 
Kingfisher,  and   again   on   appeal   from   the 


{7.01  oUier  casei  (e«  Mme  toplc.and  sectlAD  NUMBEB  la  Dec,  pi^.  &.  Am,  Dig.  Key-No.  Series  a  Rep'r  indexes 


Digitized  by 


Google 


1094 


125  PACIS'IC  BGFORTBB 


<Okl>> 


polite  court  to  the  connty  court,  where  h*r 
punishment  was  assessed  at  a  fine  of  $75  and 
imprisonment  in  the  county  jail  for  30  days, 
ai^d  she  appeals.    Affirmed. 

D.  k;.  Cunningham,  of  Kingfisher,  for  ap- 
pellant. Smith  C.  Matson,  Asst.  Atty.  Gen., 
and  J.  T.  Bradley,  City  Atty.,  of  Ki^gflBb^^, 
f<}r  appellee. 

.FURHAM,  P.  J.  First  This  case  originat- 
ed in  the  police  court,  of  Jtltieclty  of  B^ingfishr 
er,  where  appellant  was  convicted  for  unlaw- 
fully conveying  malt  liquor  from  one  place 
to  another  place  within  the  limits  of  said 
city,  in  violation  of  Ordinance ,  No.  1^,  of 
said  ,clty  of  Kingfisher.  An  appeal  was'  pros- 
ecuted from  this  conviction,  to  the  county 
court  of  Kingfisher  county. 

[1]  In  their  brief  counsel  for  appellant  say: 
"The  county  court  had' no  Jurisdiction  to  try. 
ttUs  case,  for  the  reason  that  it  is  only  given 
power  to  try  cases  on  appeal  from  justices  of 
the  peace,  not  police  courts.  .Persons  tried 
in  police  court  are  given  right  of  'appeal  to 
district  court  only.  See  Snyder,  J  ^46.'  'Ih 
all  cases  tried  before  police'  iniges  arising 
Tmder  the  ordinance  of  the  city,  an  appeal 
may  be  taken  by  tbe  defendant  to  the  district 
court,'  etc.  There  is  nothing  in- our  Constitu- 
tion that  we  have  been  able  to  find  which 
gives  the  county  court  jurisdiction  to  try 
cases  on  appeal  from  police  court  or  judge 
thereof,  nor  in  the  statutes,  except  general 
section  1979,  Snyder,  and  this  section  is  not 
authorized  by  the  Constitntlon;  or,  if  It  be, 
then  there  is  no  provision  for  the  manner  in 
whicti  such  appeals  may  I>e  ta'ken.'' 

By  turning  to  section  1979,  Comp.-  Laws 
1909,  counsel  will  find  the  following:  "The 
county  court  shall  have,  concurrent  with  the 
dicrtrict  court,  appellate  jurisdiction  of  judg- 
ments of  justices  Of  the  peace,  and  of  judg- 
ments of  police  judges  in  all  civil  and  crimi- 
nal causes." 

In  the  case  of  Meloy  r.  City  of  Woodward, 
7  OkL  Cr.  — ,  120  Pac.  1119,.  thia  question 
was  thoroughly  considered  and  discussed  by 
this  court  in  an  opinion  by  Judge  Doyle. 
After  an  elaborate  discussion  of  the  question 
and  a  review  of  all  of  tlie  authorities,  Judge 
Doyle  said)  "Our  conclusion  is  that  the  act 
of  June  4,  1908,  only  confers  jurisdiction  on 
codnty  courts  concurrent  with  district  courts 
on  appeals  from  judgments  of  police  courts." 
For  the  reasons  In  support  of  this  condusjlon, 
see  case  atx>ve  referred  to. 

[Z-4]  Second.  Defendant  complains  of  the 
action  of  the  county  court  in  overruling  her 
motion,  for  a  continuance.  A  motion  for  a 
continuance  la  addressed  to  the  sound  discret 
tion  of  the  trial  judge;  and  his  action  there- 
oti  will  not  be  reviewed  on  appeal,  unless  it 
appears  from  the  record  that  such  discretion 
was  abused  to  the  injury  of  appellant.  The 
motion  for  a  continuance  In  this  case  does 
not  show  that  the  least  diligence  had  been 


used  to  s^ure  Che  attendance  of  witnesses; 
neither  doeA*  it  give  the  name  of  any  absent 
witness,  or  state  any  evidence  which  could  be 
obtained  by  a  postiponetnent  of  tlie  case;  bnt 
it  is  simply  a  complaint  against  tlte  alleged 
manner  in  which  appellant  was  treated  by 
the  deputy  shertfT  when  arrested.  This  did 
not  constitute  the  least  ground  for  a  contin- 
uance, and  the  trial  court  did  not  err  in  over* 
ruling  the  motion. 

[5]  A  further  aflMavit  for  s.  continuance 
was  filed,  alleging  that  appellant  was  HA 
and  unahle  to  appear  in  courtand  attend  the 
trial.  This  was  also  oTerruled-  by  the  court. 
Nothing  appears  in  the  record  which  indi- 
cates that  the  trial  court  abused'  Its  discre- 
tion in  overruling  this  application.  OntlM 
contrary,  It  affirmatively  fappears  from  the 
record  that  appellant  did  appear  In  court, 
and  was  present  during  the  trial  of  this 
cause. 

Third.  The  evidence  in  the  case  sustains 
the  verdict  of  the  Jiftry  and  the  Judgment  of 
the  court.  All  of  the  other  qnestiobs  present- 
ed <n  the  tJrief  of  counsel  for  appellant  have 
been  so  often  decided  adversely  to  the  icon-' 
tentlons  therein  made  that  \t  would  be  a  use- 
less consumption  of  time  to  discuss  them. 

We  find  ho  material  efrOr  'ih  the  rtcord. 
The  judgmeht  of  the  county  court  Is  there- 
fore affirmed.  .''■',' 

ARMSl^RONO  and  pOYLE,  jl^jT.,  concur. . 


WBSTBBN  NAT.  INa  CO.  ▼,  ICABSH, 
(Supreme  Court  of  Oklahoma.    AprS  9,  1912.) 

.   (ByaabH*  hf  the  Court.Jt 

1.  INBUSANCK    (li   375,    389*)— FiRK    PouoT— . 

Waives  or  Stipuiationb— AuiHoai'rT   ot 

Agents. 
'When  a  local  agent  of  a  firtf  insnrance  e<An- 
pany,  who  hag  the  power  to  accept  a  risk 
and  deliver  the  policy  of  insurance,  at  and  pri- 
or to  the  time  of  the  delivery  of  the  policy,  is 
advised  and  has  full  knowledge  of  the  fact  that 
other  Insurance  upon  the  property  la  in  force, 
and  with  that  knowledge  accepts  the  premium 
and  delivers  the  policy,  snch  policy  is  binding 
upon  the  company,  notwitbatandin^  the  fact 
that  it  contains  a  provision  prohibiting  the  ex-, 
istence  of  concdrrent  insurance  without  writ- 
ten consent  thereto  indorsed  on  the  policy,  and 
notwithstanding  it  "Contains  a  provision  that, 
none  of  the  company's  officers  or  agents  can' 
waive  any  of  Its  provisions,  except  in  writing 
indorsed  on  the  policy. 

"[Dd.  Note. — For  other  caaag,  see  Insurance, 
Cent.  Dig.  U  948-«51,  966-965,:  1028,  1031; 
Dec.  Dig.  H  375,  389.*] 

2.  iNsuKAircK  (§  646*)— Fibs  Pouct— Ooh- 

CCBRBNt  XNSOBAnCK  CLAUSE  — WiUVXB  — 

BuBDXN  or  PBoor. 

The  burden  of  proof  in  such  cases  rests 
upon  the  insured  to  show  that  the  agent  of  the 
insurer  was  advised  and  had  knowledge  of  the 
pre-existing  insurance.   -     . 

[Ed.  Note.— For  other  cases,  see  Insurance,- 
Cent  Dig.  If  1555,  1645-M68:  Dec  Dig.  { 
646.*] 


*Por  otlier  casei  see  Mm*  topic  and  (action  NUMBER  m  Dec.  Die.  A  Am.  tHs.-Key-No.  Sarlei  A  Hep'r  tndasM 
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Co&mlBsimien''  (Hdsliyb,  DiTiston  No:  1. 
Error  ftom  District  Court,  Okmulgee  Coun- 
ty;   W.  t.  Barnum.  Judge.  ■  . 

>  Action  b:^  Henry  A.  Marsb :  against  tlie 
■Western  National  Insurauee  Goiuiiany.  - Jud^ 
nient  lor  piaijitlfl.  and  defendant  brings  er- 
con"  Reversed  and  resiaaded^  . 

,  George  C.  Beldleman  and  Joe  S.  Eaton, 
liotli  of  "Okmulgee,  for  iilaintlff  in  error. 
Stanford  &  Cochran,  of  Okmulgee,  for  de- 

Tendaiit  in  errbt. 

.■'••  '    '  '  ■        ?    ' 

,  AMES,'C.  The  policy  8u^d  on  contains 
.thi8;.prpTislon:  "l^ls  entire ° policy,  unless 
otherwise-.;  providisd  by  agreement  indorsed 
hereon  (fi  ad^ed  hereto,  shall  be  Told  if  the 
injured  now  has  or  shall  hereafter  make  or 
procure,  ^y'  other  '  contract  of  Insurance, 
whe'tfier  ■Kalld  or  not,  on  projwrty  Covered  in 
wlf'ole.or'in  par^' by  this  policy."  Also  t^l6 
.foUowlii^V  "This  jfeliqy  is  made  an^  accepted 
'subje<yt...  to  thg  foregoing  stipulations  arid 
conditions,  together  wjth  such  other,  provi- 
sions, agiieeuients,.  or  conditions,  as  niay  tfe 
iQdprEedi  h^reph  b^  added  hereto,  and  no  of- 
ficer, _  a'gentj"  or' okher  representative  of  this 
con)pany  sha^'h'av^  powet  to  waive  ahy  pro- 
yl|iion  (Sr  .cohditibii  of  this  policy,  except  afe 
isuch  by  ti(e  terms'  of  the  policy  niay  bft  the 
subject  0^  Agreement  ifidorsed  hii^n'-or  ad^- 
ed'l)ereto',  and  as  to  such  provisions'  and'  6oii- 

JitlMi^"  np  bfficeiri  agent,  or  rejiireeehtative 
ha^  n&v'e'  suqh  power  of  fie  dee'itafed'  or  held 
to  'fiaLve  Waiv^'  sUch;  provlrfpHs  or  conditions. 
^nli^,.Btich  .Waiter,  if  ^ny.shill  bfe  written 
ubon-jifr  rfttttched  hetAp;  nor  sliall  any  privi- 
lege OT  ife^inisslon-iffectlng  the  insurance  un- 
der" triis- 'pdHcy  ejiist  or  be  claimed  by  the 
Insured  dnless  so  written  br  attached."  tn 
tiie  Siriton  lhet>olicy  the  company  defended 
■vttxm  the  ground' 'that  there  wiis  other' to- 
surancfrexigtift^'at  Anidl-pHor  lb  the  time  the 
IMAicj'  was  del^i'erMi  and  that  comaent  there- 
'Ito  Wte  hot  indbrsed'  ujSoii  th6  policy.  Tn 
dfoldahce  bKthte  defenbe,-  the  plalWtlft  re- 
plied by  saying  that  the-  agCnt  of  the  com- 
I»ni}'','; at' and  prior  to  the  time  of  the  de- 
llverj''bf"t6e  policy,  ^as- advised 'and  knew 
of  %f*f 'existence  p*this  oth«r  insurance,  and 
that  ori'that  aocbnnt  he  v^as  e<atltled  tO  re- 
edfit,  -liot^ithstandlng  the  failure  io  iiUlorse 
•  the -Consent  in  wrf  ting.  :     ■  .        i 

'tll-^ItilS  presets  a  qnestiOft  whteh  is  »f 
ftrst  in^^esston  in  thls'State.  The  t'errltorlal 
declfilDris','  following  those  6f' the  United 
States^  have  held'  that  tinder -these- facto  the 
coiapan^-  was  not  -liable.  Liverpool,  London 
&  (Hobei  Ins.  Co.  v.  Richardson  Lumbet  Oo, 
11  Okl.  5SS,  89  Pac;  938;  Olsh  v.  Ins.  Cio.  of 
NrtrthrAhierlcBv  18  Okl.  59,  87.Pac;  '888,- 18 
U.  n.  'A.  (N,  S.O  8SX.  Those  cases  were  cor- 
r^Iy  1 6M460,  (because  the  Supreme  Court 
of  tie  'territory  \«aa  liound  by.  dfclsions  df 
th^  Sn^renio'  CMirt  of  t&^  Vntteid  8tiit<tt.  and 
ihat'CoAvt' Had  established  the  rule  in  KortS- 
«rt -Assurance' Ca.  v.  (jrand  View  Budding 
Association,  183  U.  S.  808,  22  Sup.  a.  138, 


46  ■■  Ik:  Ed.-  218.  Biufie  the  admlBslon  of '  the 
state,  the  question  has  arisen  in  several 
cases  upon  contracts  arising  prior  to  state- 
hood, and  this -court  has  followed  Noitbeai 
Assurance.  Co.  I V.  Grand  View  Building  Asr 
soclatlon  because  It-  contrplled  the  rights  of 
the  parties  at  that  time,  but  has  expressly 
reserved  this  question  as  applied  to  cas^s 
arising  since  statehood.  In  Sullivan  v.  Merr 
cantlle  Town  Mut.  Ins.  Co.,  20  OkL  .460^ 
465,  04  Pac.  676,  129  Am.  St  Rep.  761,  this 
court,  in  referring  to  Northern  Assurance 
Co.  V.  Grand  View  Building  Ass'n,  say.: 
"While  we  do  not  wish  to  be  undeE8too4 
as  saying  that  it  is  our  opinion  that  the 
doctrine  announced  in  that  case  is  In  har- 
mony with  the  weight  of  authorities  upon  this 
question,  or  that  It  is  supported  by  the  \)ei- 
ter  reasoning,  yet  on  account  of  the  fact  that 
the  rule  announced  In  said  case  was  the  law 
conti;olling  the  courts  In  the  Indian  Territory 
at  the  time. of  the  trial  of  the  case  at  hnr 
we  are  constrained  to  follow  In  this  case  the 
ri\}e  announced  therein."  In  State  Mut.  Ins. 
Coj  V.  Craig,  27  Okl.  90,  ill  Pac.  325,  the 
sanie  conclusion  was  reached,  but  subject  to 
the  same  reservation;  the  opinion  tn  this 
c^ise  quoting  the  reservatipn  frpm  SulUvan 
f.  Mercantile  Tpwn  Mut.  InS.  Cp.,  .  supra. 
Phoenix  Ins.  Cp.  y.  Ceaijhus,  29  Okl.  608,  11& 
Pac..  58.%  .  f oilpwa  thi^  rule,  but  with  the 
same  reservation. 

This  case,  however,  arose  after  the  adhiis- 
sJoti  of  tlie  state,  and  we  are  no  longer  bound 
by  the  decision  in  Northern  Assurance'Co.  V. 
Grand  Tlewr  Building  Association,  although 
\ye  very  I  frankly  concede  that  the  argument 
of  that  ch'se  is  very  powerful,  and  the  per- 
suasive ibrce  ip'f '  the  declslpifs  pf  that  enil- 
'he'nt  cotrt  hnvfe  great  weight  with  us  as  au- 
ihprUy."MasSachhsettB  adppts  the  same  rule 
'as  the  Supreme  Cpurt  pf  the  United  States. 
Parkef^  y.  ^(ichester  Cferman  Ins.  Cp.,  162 
Mass.'4'f&,  39  N.  E  179;  Putnam  Tppi  Cp.  V. 
i'ltChburg  Mut.  F;  Ins.  Cp.,  145  Mass.' 265,  13 
N.'  E.  902;  Pendar  v.  Am.  ilut.  Ins.  Co..  1^ 
Cush.  (Mass.)  469;  'Worcester  Bank  ▼.  Hart- 
ford! P.'  Ins.  Co.,  11  Oush.<M»ss.)  26.5,  59  Am. 
"Dec.  •  145.  We  ftellev*,  thongh;  that  all  the 
other  states-hold  that,  where  the  local  agerit 
is  advised  and  'had  knowledge  of  the  exlstlnfe 
Insurance  iat  the  time  he  writes  'and  delivers 
the  policy,  the  company  is' bound,  nPtwitM- 
standing  the  want  of  a  ■vtritten  indorsement 
Various  reiasOhs  are  assigned  by  the  coorta 
for  this  condnslbn,' and  we  -do'bot  fe6l  that 
it'ls  necessilry  for  us' to  undertake  to  anaiyzb 
the '  decisions.  There  are  exhaustive  not^ 
■oft  tho  subject  in  connectlpn  with  Oisfc  v. 
Ins.  Co.  of  North  Amertca,  16  Okl.  59,  8i? 
Pad.  869,  fts  reported  In  13  'Li  R;' A.  (N-.  Si) 
827.  and  the  Case  of  Haapa-  v.  Metropolitan 
Life  Ins.- Co.,  160  -Mich.  467,  114  N.  W.  380, 
as  reported  In  16  I>.  R.  A.  (N.  S.)  1165,  121 
Am.'St.  Rep-.  '627,  and  Johnson  v.  JBtna  Ins. 
Co.,  1!23  Oa.  404,  :9I  S.  E.  339,  as  reported  in 
107  Ahi.  St  Rep.  92,  the  note  beginning  on 
page  99.         ■       ■■  .  ; 
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It  seenw  to  us  that  the  local  agent  of  the 
company,  who  has  authority  to  make  the 
contract  Of  insurance  and  to  Indorse  the  com- 
pany's consent  to  this  provision  upon  the  con- 
tract, is  the  company's  representative  for 
the  purpose  of  waiving  such  an  indorsement. 
Indeed,  in  the  policy  sued  on,  which  appears 
to  be  signed  by  the  president  and  secretary 
of  the  company,  it  is  expressly  provided: 
''But  this  policy  shall  not  be  valid  until  coun- 
tersigned by  the  duly  authorized  agent  of  the 
company  at  Morris,  Oklahoma."  If,  there- 
fore, this  agent  liad  authority  to  make  the 
contract  of  Insurance,  and  authority  to  in- 
dorse thereon  the  consent  of  the  company 
to  the  existence  of  other  Insurance,  It  seems 
to  us  that  when  be  Is  advised  of  this  other 
Insurance,  and  has  full  knowledge  thereof, 
and  executes  and  delivers  the  contract  and 
receives  the  premium  from  the  insured,  the 
company  is  bound  by  his  knowledge,  and  that 
it  is  Immaterial  whether  we  call  It  a  waiver 
or  an  estoppel,  or  any  other  name ;  and  this 
conclusion  has  been  reached  by  the  highest 
courts  of  the  following  states:  Alabama,  Ark- 
ansas, California,  Colorado,  Connecticut,  Flor- 
ida, Georgia,  Illinois,  Indiana,  Indian  Terri- 
tory, Idaho,  Iowa,  Kansas,  Kentucky,  Louis- 
iana, Maine,  Maryland,  Michigan,  Minnesota, 
tlississippl,  Missouri,  Nebraska,  New  Hamp- 
shire, New  Jersey,  New  York,  North  Caro- 
lina, Ohio,  Oregon,  Pennsylvania,  Rhode  Is- 
land, South  Carolina,  South  Dakota,  Tennes- 
see, Texas,  Utah,  Vermont,  Virginia,  Wash- 
ington, West  Virginia,  Wisconsin,  and  Wyom- 
ing. Cowart  V.  Capital  City  Ins.  Co.,  114 
Ala.  356,  22  South.  574 ;  Pope  t.  Olens  Falls 
Ins.  Co.,  130  Ala.  356,  30  South.  496;  Triple 
Link  M.  Ins.  Ass'n  v.  Williams,  121  Ala. 
138,  26  South.  19,  77  Am.  St  Rep,  34;  West- 
em  Assur.  Co.  V.  Stoddard,  88  Ala.  606,  7 
South.  379;  State  Mut  Ins.  Co.  v.  Latour- 
ette,  71  Ark.  242,  74  S.  W.  300,  lOO  Ain.  St 
Rep.  63;  Oerm  an- American  Ins.  Co.  v. 
Humphrey,  62  Ark.  348,  35  S.  W.  428,  54  Am. 
St  Rep.  297;  Dwelling  House  Ins.  Co.  v. 
Brodle,  52  Ark.  11,  11  S.  W.  1016,  4  L.  R.  A. 
458;  Allen  v.  Home  Ins.  Co.,  133  Cal.  29,  65 
Pac.  138;  Breedlove  v.  Norwich  Union  Fire 
Ins.  Soc.,  124  Cal.  164.  56  Paa  770;  Faruum 
V.  Phoenix  Ins.  Co.,  83  Cal.  246,  23  Pac.  869, 
17  Am.  St  Rep.  233;  West  Coast  Lumber 
Co.  V.  State  Ins.  Co.,  98  Cal.  502,  33  Pac. 
258;  Kruger  v.  Western  Fire  Ins.  Co.,  72 
Cal.  91,  13  Paa  156, 1  Am.  St  Rep.  42;  Amer- 
ican Cent  Ins.  Co.  v.  Donlon,  16  Colo.  App. 
416,  66  Pac.  240;  German  Ins.  Co.  v.  Hay- 
den,  21  Colo.  127,  40  Pac.  453,  52  Am.  St 
Rep.  206;  Farmen'  &  Merchants'  Ins.  Co. 
V.  Nixon,  2  Colo.  App.  265,  30  Pac.  42 ;  Hart- 
ford Fire  Ins.  Co.  V.  Redding,  47  Fla.  248, 
37  South.  62,  67  L.  R.  A.  518,  110  Am.  St 
Rep.  118 ;  Johnson  v.  .iEtna  Ins.  Co.,  123  Ga. 
404,  51  S.  E.  339,  107  Am.  St  Rep.  92;  Swain 
T.  Macon  Fire  Ina.  Co.,  102  6a.  96,  29  S.  B- 
147;  Phoenix  Ins.  Co.  v.  Searlee,  100  Oa.  97, 
27  S.  E.  770;  Mechanics'  &  Traders'.  Ins.  Co. 


Of  New  Orleans  v.  Mutual  Real  Estate  Build- 
ing Ass'n,  98  Ga.  262,  25  S.  E.  457 ;  German- 
American  Ins.  Co.  V.  Paul,  5  Ind.  T.  703.  83 
S.  W.  60 ;  Allen  v.  Phoenix  Ins.  Co.,  12  Idaho. 
653,  88  Pac.  246,  8  L.  R.  A.  (N.  S.)  903,  10 
Ann.  Cas.  328;  Orient  Ins.  Co.  v.  McKnlgbt 
197  111.  190,  64  N.  B.  339;  Secnrtty  Trust 
Co.  V.  Tarpey,  182  111.  52,  54  N.  E.  1041; 
Phoenix  Ins.  Co.  v.  Hart,  140  111.  513,  36  N. 
E.  990;  Germania  Fire  Ins.  Co.  v.  Hick,  125 
111.  361,  17  N.  E.  792,  8  Am.  St.  Rep.  384: 
German-American  Ins.  Co.  v.  Teagley,  163 
Ind.  666.  71  N.  B.  897,  2  Ann.  Cas.  275;  Farm- 
ers' Ins.  Ass'n  v.  Reavis,  163  Ind.  321,  70 
N.  E.  518,  71  N.  E.  905;  Havens  ▼.  Home 
Ins.  Co.,  HI  Ind.  90,  12  N.  R  137,  60 
Am.  Rep.  689;  Home  Ins.  Co.  v.  Duke, 
84  Ind.  253 ;  Gurnett  v.  Atlas  Mut  Ins.  Co., 
124  Iowa,  647,  100  N.  W.  542 ;  Erb  v.  Fideli- 
ty Ins.  Co.,  99  Iowa,  727,  60  N.  W.  261: 
Hagan  t.  Merchants',  etc.,  Ins.  Co..  81  Iowa, 
321,  46  N.  W.  1114,  26  Am.  St  Rep.  493; 
Miller  V.  Hartford  Fire  Ins.  Co.,  70  Iowa, 
704,  29  N.  W.  411;  Hartford  Fire  Ins.  Co.  v. 
McCarthy,  60  Kan.  556,  77  Pac.  90;  Hulen 
V.  Nat  Fire  Ins.  Co.  of  Hartford,  Conn.,  SO 
Kan.  127,  102  Pac.  62;  German  Ins.  Co.  v. 
Gray,  43  Kan.  497,  23  Pac.  637,  8  I^  R.  A. 
70, 19  Am.  St  Rep.  150;  Continental  Ins.  Co. 
of  N.  T.  T.  Pearce,  30  Kan.  396,  18  Pac.  291. 
7  Am.  St  Rep.  657;  Niagara  Fire  Ins.  Co.  v. 
Johnson,  4  Kan.  App.  16,  45  Pac.  789:  Phoe- 
nix Ins.  Co.  V.  Spiers,  87  Ky.  285,  8  S.  W. 
453;  London  &  Lancashire  Fire  Ins.  Go.  v. 
Gerteisen,  106  Ky.  815,  51  3.  W.  617 ;  Bnim- 
field  v.  Ins.  Ca,  87  ivy.  122,  7  S.  W.  893: 
Mongeau  v.  liverpool  &  London  Ins.  Co.,  128 
La.  654,  56  South.  6;  Bigelow  v.  Granite 
State  Fire  Ins.  Co.,  04  Me.  39,  46  AU.  808: 
HUton  V.  Phoenix  Assur.  Co.,  92  Me.  272.  42 
Atl.  412 ;  Hartford  Fire  Ins.  Co.  v.  Keating, 
86  Md.  130,  38  AtL  29,  63  Am.  St  Rep.  480; 
Maryland  Fire  Ins.  Co.  t.  Guadorf,  43  Md. 
506;  National  Fire  Ins.  Co.  ▼.  Crane,  16 
Md.  260,  77  Am.  Dec.  289;  Morgan  v.  111. 
Ins.  Co.,  130  Mich.  427,  90  N.  W.  40;  Beebe 
T.  Ohio  Farmers'  Ins.  Co.,  93  Mlcb.  514.  53 
N.  W.  818,  18  L.  R.  A.  481,  32  Am.  St  R^ 
619 ;  Farmers'  Mut  Fire  Ins.  Co.  v.  Gargett. 
42  Mich.  289,  3  N.  W.  954;  Mich.  SUte  Ins. 
Co.  T.  Lewis,  30  Mich.  41;  Andrus  v.  Mary- 
land Casualty  Co.,  91  Minn.  358,  98  N.  W. 
200;  In  re  Millers'  &  Manufacturers'  Ins. 
Ca,  07  Minn.  98,  106  N.  W.  485,  4  L.  R.  A. 
(N.  S.)  231,  7  Ann.  Cas.  1144;  Brandup  t.  8t 
Paul  F.  &  M.  Ins.  Co.,  27  Minn.  393,  7  N.  W. 
735;  Southern  Ins.  Go.  ▼.  Stewart  (Miss.)  30 
South.  765;  Home  Ins.  Co.  v.  Gibson.  72 
Miss.  58,  17  South.  13;  Equitable  F.  Ins. 
Co.  T.  Alexander  (Miss.)  12  South.  26;  Thomp- 
son T.  Traders'  Ins.  Co.,  169  Mo.  12,  68  S.  W. 
880;  Cagle  v.  CbUUcothe  Town  Mut  Fire 
Ins.  Co.,  78  Mo.  App.  431 ;  Williams  v.  Bank- 
em'  &  Merchants'  Town  Mnt  Fire  Ins.  Ca. 
73  Mo.  App.  607;  Parsons  ▼.  KnoxvUIe  F 
Ins.  Co.,  182  Ma  583,  31  S.  W.  117,  34  S.  W. 
476;  Hamilton  v.  Insurance  Co.,  94  Mo.  353, 
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T  S.  W.  201;  Hartford  Vlre  Ins.  Co,  t.  Ijand- 
fare,  63  Neb.  669,  88  N.  W.  779;  Home  Fire 
IAS.  Co.  V.  Hammang,  44  Neb.  666,  62  N.  W. 
883;  Insurance  Co.  v.  Corey,  41  Neb.  724, 
60  N.  W.  12;  Spalding  t.  New  Hampshire 
Fire  Ina  Co.,  71  N.  H.  441,  S2  Atl.  868; 
Hadley  ▼.  Insurance  Co.,  65  N.  H.  110;  Pat- 
ten T.  Merchants',  etc.,  M.  F.  Ins.  Co.,  40  N. 
H.  375;  Redstrake  v.  Cumberland  Mut  F. 
Ins.  Co.,  44  N.  J.  Law,  294;  Lewis  v.  Guard- 
ian F.  &  L.  Assur.  Co.,  181  N.  T.  392,  74 
N.  E.  224,  106  Am.  St.  Rep.  667;  Benjamin 
▼.  Palatine  Ins.  Co.,  177  N.  T.  588,  70  N.  E. 
1095;  Wood  T.  Am.  F.  Ins.  Co.,  149  N.  Y. 
382,  44  N.  E.  80,  52  Am.  St  Rep.  733;  For- 
ward T.  Continental  Ins.  Co.,  142  N.  Y. 
382,  37  N.  E.  615,  25  L.  R.  A.  637;  Oowell 
V.  Phoenix  Ins.  Co.,  128  N.  C.  684,  36  S. 
E.  184;  Clapp  T.  Farmers'  Mut.  Fire  Ins. 
Ass'n,  126  N.  C.  388,  35  S.  E.  617;  FoUette 
V.  Mut.  Accident  Ass'n,  110  N.  C.  377,  14  S. 

E.  923.  15  L.  R.  A.  668,  28  Am.  St  Rep.  693; 
GrubbsT.  North  Carolina  Home  Ins.  Co.,  108 
N.  C.  472,  13  S.  E.  236,  23  Am.  St  Bep.  62; 
Hartford  Protection  Co.  t.  Harmer,  2  Ohio 
St  462,  59  Am.  Dec.  684;  Koshland  t.  Home 
Ins.  Co.,  31  Or.  321,  49  Pac.  864,  50  Pac.  567 ; 
Arthur  v.  Palatine  Ins.  Co.,  35  Or.  27,  57 
Pac.  62,  76  Am.  St  Rep.  450;  McGonigle 
T.  Susquehanna  Mut  Fire  Ins.  Co.,  168  Pa. 
1.  31  Atl.  868;  Mente  v.  Lancaster  F.  Ins. 
Co.,  79  Pa.  475;  Davis  y.  Fireman's  Fund 
Ins.  Co.,  5  Pa.  Super.  Ct  606;  Id.,  28  Plttsb. 
Leg.  J.  (N.  S.)  91 ;  Id.,  40  Wkly.  Notes  Cas. 
(Pa.)  569;  Reed  v.  Equitable  F.,  etc.,  Co., 
17  R.  I.  785,  24  Atl.  833.  18  L.  B.  A.  496; 
Fludd  T.  Equitable  Life  Assur.  Soc.,  75  8.  C. 
315,  55  S.  E  762;  Pearlstine  v.  Phcenix  Ins. 
Co.,  74  S.  C.  246,  64  S.  E.  372;  McBryde  T. 
S.  C.  Mut  In&  Co.,  56  &  C.  689,  33  8.  £. 
729,  74  Am.  St  Rep.  769 :  Graham  t.  Ameri- 
can Fire  Ins.  Co.,  48  S.  C.  196,  26  a  E  323. 
69  Am.  St  Rep.  707;  Veaey  v.  Commercial 
Dnlon  Assur.  Co.,  18  S.  D.  632,  101  N.  W. 
1074;  .£tna  Life  Ins.  Ca  t.  Fallow,  110 
Tenn.  720,  77  S.  W.  937;  Home  Ins.  Co.  v. 
Stone  Riv^r  Nat  Bank,  88  Tenn.  369,  12 
S.  W.  915;  Continental  Ins.  Co.  v.  Cummings, 
98  Tex.  116,  81  S.  W.  705;  ConUnaital  F. 
Ass'n  V.  Norrls,  30  Tex.  Civ.  App.  299,  70 
S.  W.  769;  Hartford  Fire  Ins.  Co.  v.  Post 
25  Tex.  av.  App.  428,  62  S.  W.  140;  .Wagner 
T.  Westchester  Fire  Ins.  Co.,  92  Tex.  549, 
&>  S.  W.  669;  Morrison  v.  Ins.  Co.  of  North 
America,  69  Tex.  363,  6  S.  W.  600.  6  Am.  St. 
Rep.  63;  Osborne  v.  Pheniz  Ins.  Co.,  23 
UtAh,  428,  64  Pac.  1103 ;  West  V.  Norwitcb 
Union  Fire  Ins.  Soc,  10  Utah,  442^  37  Paa 
685;  Tarbell  v.  Vt  Mut  F.  Ins.  Co.,  63  Vt, 
63>  22  AtL  633;    Ring  v.  Windsor  Co.  Mut 

F.  InsL  Co.,  61  Vt  663;  Westchester  F.  Ins. 
Co.  V.  Ocean  View  Pleasure  Pier  Co.,  106  Va. 
633,  66  8.  E.  684;  Oa.  Home  Ins.  Co.  r. 
Goode,  96  Va.  761,  30  S.  E.  366;  Mutual 
Fire  Ins.  Co.  r.  Ward,  96  Va.  231,  28  S.  E 
209;    Mesterman  t.  Home  Mut  Ins.  Co.,  6 


Wash.  624,  82  Pac.  469.  34  Am.  St  Rep.  877; 
Henschel  v.  Hamburg-Magdeburg  F.  Ins.  Co., 
4  Wash.  817.  SO  Pac.  786;  Medley  v.  German 
AUlanoe  Ina.  Co..  66  W.  Va.  342,  47  S.  E. 
101,  2  Ann.  Cas.  90;  Woolpert  v.  Franklin 
Ins.  Co.,  42  W.  Va.  647,  26  S.  E.  521 ;  Colea 
v.  Jetferson  Ins.  Co.,  41  W.  Va.  261,  23  S.  B. 
732;  Welch  v.  Fire  Ass'n  of  Philadelphia, 
120  Wis.  466,  98  N.  W.  227:  Trustees  of  St 
Clam  Female  Academy  v.  Northwestern  Nat 
Ins.  Co.,  98  Wis.  257,  73  N.  W.  767;  Scbolts 
V.  Caledonian  Ina  Co.,  Edinburgh,  Scot,  94 
Wis.  42,  68  N.  W.  414;  Kahn  v.  Traders'  Ins. 
Co.,  4  Wyo.  419,  34  Pac.  1060,  62  Am.  St 
Rep.  47. 

We  feel  that  this  rule,  established  by  such 
an  overwhelming  weight  of  authority,  should 
be  followed  by  ns,  and  we  are  the  more 
ready  to  do  so  because  it  accords  with  our 
sense  of  Justice.  Indeed,  this  result  is  fore- 
shadowed by  the  decisions  of  this  court  In 
Arkansas  Ins.  Co.  v.  Cox,  21  OkL  873,  08 
Pac.  552,  20  L.  R.  A.  (N.  S.)  775,  129  Am. 
St  Rep.  808,  and  in  Port  Huron  Engine  & 
Thresher  Co.  v.  Ball,  118  Pac.  393.  In  Ar- 
kansas Ins.  Co.  V.  Cox,  21  OkL  page  880, 
98  Pac.  page  555,  20  L.  R.  A.  (N.  S.)  775, 
129  Am.  St  Rep.  806.  it  Is  said:  "Defendant 
insists  that  the  answers  of  plaintiCT  in  hia 
application  as  to  his  interest  in  the  dweUtng 
house  and  bam  Insured  and  the  land  on 
which  the  same  was  situated  were  false,  and 
that  be  did  not  have  the  unconditional  and 
sole  ownership,  both  legal  and  equitable,  of 
the  property,  and  that  he  was  not  the  owner 
of  the  fee-^mple  title  to  the  land  on  which 
said  buildings  were  situated,  and  that  by 
reason  of  such  facta  the  policy,  under  tha 
provision  thereof  quoted  supra,  was  void. 
There  was  no  misrepresentation  by  plaintiff 
In  his  application  as  to  who  owned  the  legal 
title  to  the  land  on  which  the  property  was 
situated.  His  answer  to  the  questions  in 
the  application  discloses  that  the  same  was 
held  in  tlie  name  of  R.  L.  Folsom.  This  fact 
was  known  to  the  Insurance  company  by  the 
written  application  of  plaintiff,  containing 
such  answer,  being  before  the  company  at 
the  time  It  issued  the  policy  sued  on;  and 
the  company,  having  with  full  knowledge 
issued  the  policy  to  plaintiff,  cannot  now  in- 
sist upon  tile  clause  in  the  policy  requiring 
the  insured  to  be  the  unconditional  and  sole 
owner  of  the  legal  Utle,  but  will  be  held  to 
have  waived  such  condition.  The  law  wUl 
not  permit  it,  with  full  knowledge  of  the 
condition  of  the  legal  title  to  the  land  on 
which  the  Insured's  property  was  located^  to 
accept  the  application  and  the  premium  n.ot» 
given  by  the  insured  in  payment  of  the  ive- 
mlnm  on  the  poliey;  and  to  Insert  in  Um 
policy  a  provision  contrary  to  the  eomdl- 
tlons  of  the  title  as  represented  by  the  ap- 
plication by  which  it  may  defeat  the  right 
of  recovery  In  case  of  loas.  German- Amer» 
lean  Ins.  Co.  v.  Paul,  6  Ind.  T.  703,  88  8.  W. 
60;  Allen  v.  Phcenix  Ins.  Co.,  12  Idaho,  663, 
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8S  Pac.  ^5,  aL;  ft;jE."(N.  8.)  903' [10  Aan.' 
Gas.  328]-."  ■  ■  •••    ■"' 

'In  Port' Huron"  Englae  &  Thresher  Co.  ▼.' 
Ball,  th*  second  'paragraph'of  tiM  syUabuA 
to  as  follows;  "Provisions  In  a  contrtlct  '^ 
sale  of'  machftie'ry,  requiring  the  purchaser,' 
It  nbt  KatlMed  with  the  machinery  at  the 
end'of  the  first  day,  to  notify  the  company  at 
1499  home  '<^ce  and  give  it  time  to  send  me-' 
ohanlcs'  to  operate  the  machine,  and  further 
providing:  that,  if  the^  purchaser  la  not  sat- 
ifiScd  after  the  test  la '  made  by  these  me- 
chanics, he  shall  procure  some  other  machine 
foe  a  competitlTe'  test,  add  turthec  providing 
that  none  of  the  conditions  of  the  contract 
majr  be  waived,  exoept  In  writing,  signed  by 
tin  officer  of  the  seller,  may  all  be  waived 
by.  the -seller,  if  in  response  to  an  informal 
notice  It  sends  agents  to  examine  and  test 
the  machinery,  who  make  promises  of  re- 
pairs and  adjustments,  upon  which  the  pur- 
chaser relies  In  future  dealings,  with  the 
seller.".' 

Upon  the  Importance  of  .adopting  a  rule 
established  by  the  great  weight  af  author- 
ity, this  court,  in  Luta  v.  Talequah  Water 
Oo..  20  Okl.  171,  173,  118  Pac.  128,  120  (36 
t.  E.  A.  [N.  S.]  56^,. Observes:  "True  it  is, 
as  suggested  by  tMunsel,  there  are  nearly  50 
apellate  courts  in  this  nation,  each  and  all 
industriously  grinding  out  its  grist  of  prec- 
edent. But  the.  hopeful  observation  is  to 
be  indulged  In  this  connection  that  of  late 
years  the  uiiiversal  dissemination  among 
tibese  courts  of  the  conclusions  reached  by 
all  has  had  a.  very  marked  tendency  .toward 
bringing  uniformity  out  of  judicial,  prece*. 
dents,  where'  before,  there  bad  been  conflict: 
Thus,  by  the-  very  force  of  the  weight  of 
authority  and  precedent,  a  'uniform  «ode  and 
system  of  jurlspradence  is  being-  gradnally 
evolved.  As :  a  political  body  lOt  nation,  we 
have  numerous  Jurisdictions,  yH  the  lines 
separating  them  are  merely  arbitrary :  and 
artiflciaU  As  a  people,  we  have  ai  common 
destiny;  we  are  one,  with  one- ttfO/  one  lau' 
guage,  one  gt«at  system  of  cdmmcrciallnn, 
and, '  sianlfestly,  for  the' peace,  tranquUltj, 
economy,  land  getaeval  weMarei  of  all,'-  but 
one  set  of  laws  ormles  of  action:  shmild  ott« 
tain.  There.. is  no  reason:  wity^  the  crossing 
of  a. .«tate'. line,  should  change  the  legal  re- 
lations^, obligations,  or  dirties  w-hU^  one^dtU 
ssen'^owes  to  another,  and  that  -it  does'  so  Is 
distracting  ahd.wastsfolt  and  leads  to  loasi 
dissent,  uneertalnty." . '  •     ;     ■ ' 

{2]  The  burdlen  of  proof,  bbwevec,  deiarly 
MstB  upon  the  plaintMI  to  prove  the  facts 
upon  - .  which  he  relies  .  ^f or "  the-  -  waiver,.  29 
Am.  M  Eng.  J^BC.of  liaW  i2A  Ed.)  1066.:  >Ab 
(U^rerwBs  Bb  leriaence  whatever  upon  the 
subject,-  it  was  error  to  submit  -the  case  to 
the  ^ry,  and  -for  this- reason  the  case  must 
be  reve*«ed^     ■ 

As/tte  other  erren  assigned  are  not  neceb' 
sary'tei^  .'decision  .of  this -case;  and  -as  they 
4 


*may'not  ai'lse  at>on'a  hew  trbil,  ft*' will  nof 
be  'Beeessary  td'conelder  them. 
.  .'The  case  should  1)6  reversed,  andremand- 
eA'-for'a-'new  trial.' 

-.    .,-    ••  •  •'     ./ 

PEK  curiam:    Adopted  in  Whole. 


INSUBAJJCB  CO.  OF  NORTH  AMERICA  v. 

LITTLE. 
(Supreme  Court  of  Oklahoma.    Hay  14.  1912.) 

(Siittabut  hy  the  Court.) 

1.  NbW  TBIAL  (I  18»)f-^tJESTI0NS  Revibwa- 
BXB— DEMORHKB  to  EVIDENCE. 

A  ruUtig  on  a  demurrer  to  the  evidence  be- 
ing a  decision  occurring  at  the  trial,  and  to  re- 
view which,  on  appeal,  a  motion  for  a  new  trial 
is  necessary,  it  follows  that,  although  the  trial 
court  suataiued  a  demurrer  to  the  evidence,  yet, 
upon  a  motion  for  new  trial. being  filed,  the 
court  has  power  to  grant  it 

[Ed.  Note. — For  other  casesj  see  New  Trial, 
Cent.  Dig.  IS  24-29;   Dec.  Dig.  §  18.*] 

2.  IxsuHAi;CE  (§  .376*) -^  Local  Aob^ — Atr- 

THdBlTY    —    ACCEPTANCE    OF    RiSK— IHCUK- 

'  B«A>tCES — Waiver. 

.  ,.  When  a  local  ageat  of  a  fire  insurance  com- 
pany, who  haa  the  power  to  accept  a  risk  and 
deliver  the  policy  of  insurance,  at  and  prior  to 
the  time  of  the  delivery  of  the  policy,  is  advised 
and  baa  full  knowledge  of  the  fact  that  a  por- 
tion of  the  property  insured  is  incumbered  by  a 
chattel  mortgage,  and  with  that  knowledge  ac- 
cepts the  premium  and  delivers  the  policy,  sndi 
poIicj|  is  lihidin^  upon  the  company  notwith- 
standing it  contains  a  provision  that,  none  of  the 
company's  ofScers  or  ageots  can  waive  any  of 
its  provisions,  except  in  writing  indorsed  on  the 
policy.      ■ 

[Bd..  Not*.— For  other  cases,  see  Insurance, 
Cent.  Dig.  {{  952-955;    Dec.  Dig.  {  376.*] 

Cbramissi'dners*  Opinion,  Division  No.  2. 
Error  fi*om  Jefferson  County  Court;  O.  M. 
Bond;  Judge.    .  '     . 

'  Aotibn  by  S.  R:  Little  against  the  Insnt- 
ance  Oom^any  of  Nortii  America'.  -  Judgment 
fot'  piaintifrr -and  defendant  brings  -  error. 
Affirmed.'  .  .  . 

Burt'ell,  Crockett  &  Johnson,  of  Okla- 
homa City,  for  plaintiff  in  erroK'  tX'  'A-  Mc- 
Briah,  of 'Ryan,  for  defendant  lii  error. 

•  BREWER,  tJ.  Tills  is  a  suit  on  a  fire 
Ihsuritnce  policy,' dated  aiid  issued  on  becem- 
Ykt  8,  1908,  for  the  sum  of  1$750.  Suit  was 
filed '  tlierebn  April  19,  1909,  In  the  county 
Court  of  Jefferson  county,  liy  S.  R.  Little, 
defendant  in  error;  Who  wai  plaintiff  below, 
agaiUst  •the  insurance  Company  of  North 
Amerlch, '  plhlntifl  fn  error,  which  was  de- 
fendant 1}el6w.  On  October  8,  1909,  the  suit 
was  tried  to  a-  Jury,  -and  at  the  conclusion  of 
plaintiff's  testimony  the  dei'endant  demurred 
to  the  evidence;  'and  the  demurrer 'was  sus- 
tained by  the  court.  Plaintiff,  on  the  ITth 
Of  October,  1009,  filed  a  motion  asking  that 
the  ruling,  decision,  and  Judgment  of  the 
couit'in  sustaining  the- demurrer  to  the  evi- 
dence be  set  aside, -and  that  he  be  granted 


-:t» 
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a  new  trial.  TUs  motion  for.  a  new  .trial 
was  sus'taiued  by  the  court,  and  on  Janu- 
ary 5,  1910,  the  cau^e  was  again  tried  hy 
the  court,  a  Jury  having  been  waived  by  the 
parties,  and  a  Judgment  was  rendered  la 
favor  of  the  plaintiff  for  the  amount  stated 
In  the  policy.  Motion  for  new  trial  was 
OTermled  by  the  court,  and,  exceptions  be- 
ing saved,  the  cause  comes  here  for  review. 

Numerous  assignments  of  error  are  set  ont 
In  tbe  petition  In  error,  but  the  plaintiff  in 
error  has  presented  and  urged  in  its  brief 
Irat  two  general  propositions  in  which  it 
claims  reversible  errot  niay  be  found.  They 
are,  first,  that,  after  having  sustained  a  de- 
murrer to  the.evldoKe  at  the  first  trial,  the 
court  wtas  without  pbwer  to  grant  a  new  trl' 
al,'  and' that  in  doing  so  it  committM  reversi- 
ble 'error;  second,  that  the  tibtirt  erred  in 
the  adn^iscion  pf  parol  evidence  in  contra- 
dlqtfpniOf  the  terms^  of  the  policy,  by  allow: 
Ing  plaintiff  to  prove  that  at  the  timeian^ 
prl|or  to,  the  Issuance  of  the  policy  the  issu- 
ing; agent  luiew,  and  was  Informed  by.  the 
lns\ice<V'that  one  of  t|ie  five  bilUard  tables 
covered  by  the.  insurance  bad  an.  incum- 
brance upon  it  We  will  dispose  of  the 
questions  iii  thel^  order. 

flT  The!  ctfnt^fatioH  bf  ptalnttlf  In  errof  is 
to  the  first  question  argued  Is'cieariy  and 
forcibly  stated  in  its  brief,  from  which  we 
quat«:.  *Th6  trial  -itourt,:  when  it  rendered 
Jndgmient  In  favor '  of  the  defendant  after 
anatalning  the  defendant's  demurrer  to  the 
ptaintUTe  evidence,  finally  disposed  of  the 
ease,  and  its  Judgment- became  a  final-  Jndg- 
«Mbt,  and  aa  tlier6  was  no  twdlct,  report,  or 
-dtcision  of  a  Jury,  referee^  «r  coiirt,  upon 
a4y.JBrae.  of .  fiact,  ne  motion  .for  a  new  trial 
was  authorized  or  permitted,  and  the  only 
remvdy  open,  to  tbepIaiittUC  was  ta-proae- 
eat»;«n>>appieal  :t«  tke<  Supreme  Gouet  of  the 
fltat»>of  Ok]«hoiD»,  Itndby  <aiUDg  to  prose^ 
«ateiMi«b  Btt  aptieaL  the  fbrmer  Judgment  «f 
the  itilal  .eonrt'  Meame  >fliml,  conclusive,  and 
binding  apo»  both  tbei  parties  t«  the  actipoj 
When  the:CM»rt  eDteve4<  the  order  which  pur- 
ported to  grant  iii0ew..tirlal,  iC>aittempted.to 
do  Bomeating.wbicb  tt  had  no  p»wpr..to  do.i" 
■Xbla  eont^tkNQ  cannot  be  snatained  under 
the  !de«iriooB  ot  thia  court,'  and  of  the  state 
9t  JJjKnmn,  from  wblcb  our  Practice  Act 
came,  '  It  has  been  several  times  held,  both 
4a  tills  state  wodln  Kansas  that  a  demnrceir 
to>  I  {the  ..evidence  .and,  a  rnliog  thereon  are 
JMrely'  stws  in  the  progress  of  the  trlak 
aA^.tbat  such  a  ruling  .is  a  decision,  occurrfaig 
lat'tjift  trial,  made  during  the  progress  of 
the  trial,  to  review  which  a  motion,  for  a 
neicv/  trial  must  have  been  filed  and-  overruled, 
and  -exceptions .  s^ved. .  This  is  the  effect  of 
the  recent,  dedslona  of  tihis  oourt. 

In.  the  case  of  Stuiqp  v.  Porter  (Okl.)  120 
JE>acw  6^, -there  was  a  trial  before  a,  Jury, 
aAd  4it  the  <K>nclusion  of  the  plaintiff's  evi- 
dence the  defendant  demurred  thereto.  The 
demurrer  was -overruled!  and  exceptiona  tak- 
en.   Xhe  action  of  the  court  in  this  regard 


waa  sought  to  be  reviewed  in  this  cour^  on 
appeal.  In  disposing'  of  the  matter  the  court 
say:  "They  are  not  available  to  him,  how- 
ever, for  the  reason  that  be  failed  to  fil^ 
have  considered,  and  passed  upon,  any  mo- 
tion for  a  new  trial;  and  the  weHHSStablished 
rule  is. that. the  ruling  on  a  demurrer'  to  the 
evidence  is  a  decision  occurring  on  the  trlalj 
and,  in  order  to  enable  the.  Supreme  Court  to 
review  such  ruling,  U  la  necessary  that  a 
motion  for  a  new  trial  be  made  .and  filed 
within  the  time  prescribed  by  law?'  .It  fol- 
lows that  a  motion  for  a  new  trial  was  nec- 
essary and  proper  to  be  filed  in  the  lower 
court,  and  that  the  court  had. power  to  act 
on  It,  either  granting  the  same,  aii  was'done 
in  this  case,  or  by  overruling  It  Ardmore 
OU  &  MUllng  Q).  V.  Doggett  Grain  Co.,  12^ 
Pac.  2^1  (not  yet  ofll^ially  reported);  Gruble 
V.  Ryan  et  al.,  23, Kan.  195;  Pratt  v.  Kel- 
Jey,  24  Eah.  110;  Norrls  v.  Evans,  39  ?an. 
1668,,i8  Pac.  818;  Ixitt  v.X  O-  .H.S.  &  G. 
ifl.  Co.,  42  Kan.  293,  21  tac.  1070;  Coy  v'. 
Mo.  Pac.  Ry.  Co.,  .69  fean.  321,  76  Pac.  .8ft! 

li]  2.  The  second  contention  of  plialn'tiff 
in  error  would.be  sound  under  the  decisions 
of  the  territorial  Bupte'me- Court  in  Uondon 
&  Globe  Ins.  Co.  v.  Richardson  Lumber  Co., 
11  Okl.  583,  69  Pac.  938,  and  Glsh  v.  Insur- 
ance Co.  of  North  America,  16  Okl.  50,  87 
Pac,  869.  lA  U.B..  A.  Qi,  B.)  82§,  which  case? 
followed  the  rule  ajjnounced'  by  the  Supreni^ 
Court  of  the  United  States  in  Northern  As- 
surance>  '  Codnpany  -  v.  Grandvlew  Bnildlng 
Ass'n,  183, U.  8.  308,  22  Sup.,Gt  133,  46  L. 
Ed.  213,  and  also  under  the  decf^lons  of  this 
court  rendered  in  cases  arising  t^or'  ti 
statehood.  ^nUivan  y.  Merc.  TownMiiti.  ins. 
Co!,  20  Okl.  460,  94  Pac  676^  129  Am.  Sit 
Rep.  761;  State  Mot  Ins.  'Cb.v.  Craig,  2T 
Okl.  90,  111  Pic.  325;  Phoenix  liis.  Co.  V. 
Ceaphus,  29  Okl.  608,.  119  Pac.  583.  This 
court,  hbweVer,  in  iLe  three  cases  last  cit^ 
specifically  limited  its  decision  on  this  point 
to, cases  arising  prior  to  statehood,  and,re; 
served  its  decision  thereon,  in  .cases  arising 
since- the  erection  of  the. state  of  Oklahoma, 
where  the  contract  of  insurance 'was  entered 
into  since  statehood. 

Recently  this  court,  In  the  case  .of  Wes^erp 
National  Ins.  Co.  v.  Henry  A.  Marab;  123 
Pac.  1004  (handedl  -  down  at  this-  term,  and 
not  yet  ofiSoiaUy  reported),  bad  under  cdn- 
slderatlon  and  decided  this  question  advers^ 
ly  to  the  contention  of  plaintiff  in  error. '  Iii 
that  crfse  the  'authorities  are  collected  ^n^ 
considered  at  length,  and  it  is  shown  that 
In-  42  states  of  this  Union  parol,  "evidencf^ 
such  :a8  was  admitted  in  this  -case,  and  under 
the  circumstances  of  this  ease,  may  be  ad'- 
mitted.  The  syllabus  in  that  case  is  as.  fol- 
lows: "When  a  local  agent,  of  a  fire  Insurr 
ance  company,  who  has  the  power  to  accept 
a  risk  and  deliver  the  polity  of  insurance,  at 
and  prior  to  the  time  of  the  delivery  of  Oie 
policy,  is  advised  and  has  full  knowledge  o^ 
the  fact  tliat  other  insurance  upon  the^  prop- 
erty is  In  force,  and  with  that  knowledge  ac- 
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cepts  the  prenilum.and  dellrer^  tbe  policy, 
sqcl)  policy  Is  binding  upon  the  company, 
notwltlistaDdlng  the  fact  that  It  contains  a 
provision  prohibiting  the  existence  of  con- 
current insurance  without  written  consent 
thereto  indorsed  on  tbe  policy,  and  notwith- 
standing it  contains  a  prorision  that  none  of 
the  company's  officers  or  agents  can  waive 
any  of  its  provisions,  except  in  writing  in- 
dorsed on  the  policy."  It  will  be  observed 
tliat.in  t'«e  case  quoted  from  parol  evidence 
was  admitted  to  show  a  waiver  of  the  "con- 
current insurance"  clause  in  the  policy.  In 
this  (^se  it  was  to  show  a  waiver  of  the 
clause  providing  a  forfeiture  in  case  the  per- 
sonal property  "be  or  become  incumbered  by 
a  cliattel  mortgage."  There  is  no  distinction 
between  tbe  two  cases  in  principle. 

On  the  authority  of  the  last-cited  case, 
which  is  supported  by  the  great  weight  of 
authority,  we  hold  that  under  the  facts  and 
circumstances  of  this  case  the  court  did  not 
err  in  admitting  the  evidence  complained  of. 

The  cause  should  therefore  be  affirmed. 

PER  CURIAM.    Adopted  in  whole. 


l^BRCHANTS'  &   PLANTERS*  INS,  CO.  ▼. 
MARSH. 

-{Supreme  Court  of  .Olclahoma.    May  14, 1912.) 

fBytlaiu*  ty  the  Court.) 

1.  Plxadiro  (H  196,  .355,  428*)— Dkpabtube— 

|(EMEDT. 

An  objection  to  a  pleading  on  the  ground 
of'  a  departure  must,  in  this  Jurisdiction,  b« 
raised  bya  motion  to  strike.  It  cannot  be  rais- 
ed by  demurrer,  or  by  an  objection  to  the  in- 
troduction of  evidence. 

[Ed.  Note. — For  other  cases,  see  Pleading, 
Cent.  Dig.  if  45a^55,  1102-1110,  1433-1«6; 
Dec.  Dig.  H  196.  355,  428.*] 

2.  IHSUBANCE  (J  375*)— Agents— CoNMTiow— 
POWKB  TO  Waivi. 

A  local  agent  of  an  insurance  company, 
who  bas.  authority  from  the  company  to  solicit, 
execute,  and  deliver  contracts  of  insurance,  lias 
power  to.  waive  tbe  conditions  of  tiie  policy, 
such  as  tbe  "additional  insurance  clause"  and 
the  'Inoumbrasce  clause"  at  tbe  time  of  tlie 
execution  and  delivery  of  tbe  policy. 

[Ed.  Note. — For  other  cases,  see  Insurance, 
Cent.  Dig.  Si  948-951,  956-965;  Dec.  Dig.  { 
375.*] 

8.  InsuBANCK  (Si  375,  878*)— LocAi.  Agent- 
Powers. 

A  local  agent  of  an  insurance  company, 
whose  only  power  is  to  solicit  applications  for 
Insurance,  and  forward  them  to  the  company 
tat  approval,  when,  if:  approved,  the  company 
issues  the  policy  and  causes  it  to  be  delivered 
to  the  insured,  has  no  power  to  waive  any  of 
the  provisions  of  the  policy  so  delivered,  and 
notice  to  such  agent  of  "additional  insurance" 
taken  out  by  the  insured  after  tbe  delivery  of 
the  poUcy  is  not  notice  to  the  company, 
,  [Ed,  Note. — For  other  cases,  see  Insurance, 
fcent.  Dig.  Si  948-951,  956-965,  968-997;  Dec. 
Dig.  if  375,  378.*] 


(Additional  Syllabut  in  Editorial  Staff.) 
4.  PS-EADiNO  (S  180*)— Reply— New  Matteb— 

T^fcT*  AHTTTRR 

Comp.  T^ws  1909,  §  5642,  provides  that, 
when  an  answer  contains  new  matter,  plaintiff 
may  reply,  dei^'ing  generally  or  specifioally  each 
allegation  controverted  by  him,  and  may  allege 
any  new  matter  not  inconsistent  with  the  peti- 
tion and  constituting  a  defense  to  the  new  mat- 
ter in  the  answer.  Held,  that  where,  in  an  ac- 
tion on  a  fire  policy,  plaintiff  alleged  compliance 
with  all  tbe  terms  and  conditions  thereof,  and 
defendant  answered,  alleging  a  breach  of  the 
additionai  insUraaoe  clause  without  tbe  insur- 
er's consent  indorsed  on  tbe  policy,  a  reply,  ad- 
mitting tbe  taking  out. of  additional  insurance 
without  consent  of  insurer  indorsed  on  the  pol- 
icy, but  alleging  that,  because  of  the  knowledge 
thereof  and  acts  of  defendant's  agent,  the 
clause  was  waived,  constituted  a  departure. 

[Ed.  Note.— For  other  cases,  see  Pleading, 
Cent  Dig.  ^  358-884;   Dec  Dig.  i  180. *J 

Commissioners'  Opinion,  Division  No.  2. 
Error  from  District  Court,  Otnnulgee  County; 
W.  L.  Barnum,  Judge. 

Action  by  H.  A.  Marsh  against  the  Mer- 
chants' &  Planters'  Insurance  Company'. 
Judgment  for  plaintiff,  and  defendant  brings 
error.    Reversed  and  rendered. 

Davidson  &  Malioy,  of  Tulsa,  for  plaintiff 
in  error.  Stanford  &  Cochran,  of  Okmulgee, 
for  defendant  in  error. 

BREWER,  O.  This  is  a  snlt  brongbt  to 
recover  on  a  fire  insurance  policy.  It  was 
commenced  In  the  district  court  of  Okmulgee 
county  on  October  3,  1908.  The  policy  was 
Issued  August  10,  1007.  The  property  insur- 
ed was  destroyed  by  fire  June  2,  1908.  Tbe 
plaintiff  in  tbe  district  court  recovered  th« 
full  amount  named  in  tbe  policy,  and.ls'fci' 
fendant  in  error  in  tliis  court. 

In  tlie  petition  fifed  below  the  plaintMT  de- 
clared on  the  policy,  attached  copy  to  bis  pe- 
tition as  part  thereof,  alleged  the  loss  of  (be 
Insured  property  by  fire,  the  value  of'tke 
t>roperty  destroyed,  and  "tiiat  more  than  00 
days  have  elapsed  prior  to  tlie  commence- 
ment of  this  suit,  after  suffldeDt  proof  of 
tbe  loss  and'damage  by  Areas  aforesaid,  and 
tbat  the  plaintiff  has  duly  complied  with  all 
the  terms  and  conditions  of  said  policy  to  be 
kept  or  performed."  Tbe  defendant  Bled  an- 
swer, consisting  of  a  general  denial,  and  al- 
leged, as  special  defenses,  a  violation  l)y 
plaintiff  of  the  conditions  and  terms  of  tbe 
policy.  In  that  he  had  violated  the  clause  pro- 
hibiting additional  insurance  without  con- 
sent of  the  company  indorsed  on  the  policy; 
also  that  a  portion  of  the  goods  insured  had 
be«in  removed  from  the  premises  without 
such  consent;  and  also  that  tbe  title  to  tbe 
property  was  not  at  stated  in  the  policy,  to- 
gether with  other  defenses  not  necessary  to 
be  recited  here.  To  this  answer  the  plaintiff 
filed. a  general  denial  by  way  of  reply.  Upon 
the  Issues  thus  presented,  a  Jury  was  Impan- 
ieled  and  tbe  cause  proceeded  to  trial.  Dur- 
ing tbe  ti^ai  plaintiff  filed  an  amended  reply. 


•For  otUer  cases  <••  sun*  topic  and  section  NUMBER  in  Dec.  Dig.  &  Am.  Dig.  Key -No.  Series  A  Rep'r  Indexes 


Digitized  by  ^OOQ IC 


Okl.> 


MEBCHANTl^'  A  FLAMT^KS'  ^S.  CO.  t.  MARSH. 


iioi 


lA  Which' he  (tdmltted'tbife  fabllile'oat'of'iia- 
ditlosal  Insarance.  and  thKt  (jtbselit  m  to^ad 
had  not  beta  indorsed  on'  the  policy,  but  al- 
leged tbai  because  oif  the  hsnowledge  and  tli^ 
acta  of  the  agent  of  the  company,  the  alatd 
provlrtdn^had  b*n  *al«ed.  The  piaintlftiM!' 
dO  met  the  oither  special  defenses  ^y  tOlegbig 
wklvers  dt  the  sime.  OThe  d<^«tidrini'  tibject'- 
ed  to  tbe  filing  ot  this  reply,  and  tcRit'il 
was  filed  mOred  to' strllce  tltie  same, 'b<teau^<i 
it  Was  a  departuiv  and  inconsistent  witA  the 
aUegatiobs  of  the  petition.  '  Deteidkiit'  -Also 
demifficd  to  the  t«ply.'  Botit  m4ii<»i  to 
strike  and  the  ^mvAdi  w<e#e-  oV^r^nled'  by 
tfee  cottrt,' fay  «hlchl  fetc^tions  W«re  daTed. 
At  the  clos^  of  tiie  immce  defenOtnt'laskM 
a  perempbry  instraction  ini  Ita  fiiv6r,  Irhicb 
was  refnaed:. 

Under  our  tlew  Af  ■ate  caste;  oUifly  two  prop- 
ositions are  ibecessary  id'  be  dlBcnssed.  They 
are;  JlBrt,'tMe  action  Oif  the  cottrt  In  refus- 
ing the  motion  to  strike'  tie' reply  on  the 
ground  of  departttf^;  becond,  the  question  of 
additional  insurance,  and  the  alleged  waiver, 
and  tbe  eViden(ie'  'regarding  saibe; 

[1,«1  On  the  first  proposition,'  tliat  of  de- 
parture, we  tbldk  the  court  materially  erted. 
This  is  manifest  unflbf  ttiii  formfer  diJclBidng 
of  this  court'  Wt  are'  iwaVe  that  In'  ifafc'iiy 
code  states  thf*'i>rtetlce  is  permlttcWj  >ut 
in 'this  statfe,  und^'oto-  C6de,  lt'hkp"8«eii' 
held  td'be  a  departar^, 'kft  Inconsistent  wiib 
the  petltJbn.  ■"!&>'  statute'  ttlatlye'/ta'  wUat 
may  properly  bie  stated'ih  a  xeply'^fettas  to 
confine  the  samci  to  ditegiino^A' not  itacbn^ist- 
ent  #ith  the  petition.  The'statdtfe  te'ajt'fol- 
lOww :  '"Bet.  6642.  When  the  answer  contains 
new  matte*;  HiJ!  plalhttff  rhay  r4ply  to  snch 
n*w  matter,  denying  genirallj^  or'Speclfleally 
e*tli  allegatlbti  confroverted  by  htm;  and  he 
may  allege'lrfWdlBatyhnd  'concise  language, 
and"#ltiiout  rtepetItton,''any  new  matter  not 
iiaconslstent  witli'tlie  petition,  and' constitut- 
inif  a'd^ense'to  'such  new  'mattei^  In  the  an- 
0,nx,<  •*  •  «L"  This  Btiat«rte  wiis  constru- 
ed by  tbls  ootirt  in  a 'casfr  wherein  ttie'  plead- 
Inget  y^ft'  In  a'  ^tate  identical  With  the  case 
at  bar/  'Except  that  the  defect  In  tbe  case  de- 
cided was  taken  aidrantage'of  by  an  objec- 
tion to  the  lntroda«lon  of  evidence  and  by  a 
motion  for  a  judgment' on  the  pleefdings.  The 
case  referred  to  is  St.  Paul  Fire  tc  Marine 
Insurance  Oo.  ▼.  Mountain  Park  S.  F.  Co.,  23 
Okl.  79,  99  Pac.  647.  In  that  case  the  court' 
bold  'that  there  was  clearly  a  departure,  but 
that,'  inasmuch  as  It  had  not  been  taken  ad- 
vantage of  in  tbe  proper  manner,  it'  was 
waived;  and  the  court  proceeds  at  lengtili  to 
discuss  the  qnestiOB,  and  examines  and  col- 
lects in  the  opinion,  numerous  authorities, 
showing  that,  in  cttse  of  a  departure, '  ttie 
proper  way  to  raise  And  save  the  question  is 
by  a  motfon  >to  strike,'  aft  Was  done  in 'the 
case  at  bar>  It  la  almost  as  essential  that 
tltere  be  rales  regulating  pleadings,  and  the 
JolKing  «f  iwues,*a8*thflt  ttenebe  pleadings 


a%'an;  and  wtaeik  a  riil^  "has  b«en  'canefull:^ 
considered  'atid  khtoMtae^  for  the'  guidance 
of  attorneys  in  an  Impoitknt  -matter  of  'pliead>' 
ing,  it  Wlllnot  do'tO'W  that  It  may  be  vor 
tlrely  Ignored.         ■  .'  '   ■  -    ' 

"'We  quote  somewhat- Mctenalvely  from  the 
cas^  cHed  above,  bcSlcMbg  audi  couhie  t6'b4 
oif  siervlbe  to  the'  but  ot  the  state.  AAii 
atk'ting  the  fActii 'as  suggeMed  above  tiie 
court  siljri  *That  this  watS  a  departure  thera 
Is  no  (UMbi;  'but '  nieltlicir '  faietlio|l  df  assault 
called  tile  court's  attention  to  a  depaHfure  In 
the/  reply,  which  coJiilA  not  l^i  taken  adV^n- 
tap;e  of  iinder  onr  practkfe,  exc^jjt  by  motibn 
to  strike,  as  tbe  ^atne'  'la  'no'  g'rounil  for  de- 
murrer under  ouf  statute.  '6  'Mnc.  of  PI.  k 
Fr.  468,  lays  down  the  geneM  rule  tiua: 
'In  most  of  the  iCJnlted  (States'  diepat^ure 
may  be  taken  advantage  of  by  a  geiif^al 
demurrer.  "^In  other '  states,  however,  it'  has 
been  decided  that  advantage  1^  to  be  taken 
of  a  departiii'6  in  aln  opponent's  pleadi4j 
by  a  motion  to  strike  out  or  by  an  objection 
to  Its  filing'-MJlting  authorities.  We  have 
examined  all  the  works  avkilable  on  coSb 
pleading,  and  in  none  of  them  find  ft  laid 
down  or  intimateil  that  this  defect  can  be' 
tak^  advantage  of  by  objecting  to  the  in- 
ttodiietiob  of  evidence  ondet  the  pleadlnga. 
The' billy. case. cal]i^'  to.pur 'atttintlon  where 
it  is  so  held  is  .Tohnsd^  r,  StJite  Bank  o^ 
Seniiba;  59  ,kajl;'2S0,'  52  ;E»ac:  66f),  which^ 
while  admitting  tVe  geiiieral  I'ule  tq  be  i|^ 
stated,  snpra,  cites  no. ^autborlty  to  support 
the  riile  laid  down  in  that  case,  and  we  re- 
fuse to  follow  it.  Rather  will  w;e  follow, 
fhe  practice  as  Indicated  in  a  la,ter  case  de-' 
cided  'by  that  cpurt  In  Surety  Co.  v.  Bragg^ 
63  K&ii.  291,:  65' Pac:  272,  In  which!  was  rec- 
ognized the  rule  as  stated  In  6  Enci  PI.  'ti  J»r. 
468,  supra.  In  that  case  the  .p/eadinigs  were 
in  a  state  identical  with'  those  lii  tb[e  Case 
at  bai',  except  that  the  reply  was  assailed 
fot  a  departure  'by  both  a  demurrer  and  '& 
motion  to  strike,  the  ^former  the  court  re-' 
fused  to  consider,' becanse  nbt  filed  In  time. 
The  latter  was  h^ard '  and' overruled,  which 
wasf  so  far  held  to  be  the  proper  practice 
that  the  same  was  not  questioned.  On  ap- 
peal, the  Supreme  Court  held  that  in  fail-' 
ing  to  strike  the  reply  tbe  trial  court  erred, 
and  for  that  reason  reversed  and  ren^anded 
the  cause  for  a  new  trial.  In'  Magruder  v. 
Admire,  4  Mo.  App.  133,  the  court  held  tne 
reply  to  be  a  departure,  and  that  the  trial 
court  erred  In  refusing  Co  strike  It '  out 
In  Freeman  V.  Speegle,  83  Ala.  191,  S  South. 
620,  It  is  held  that  the  proper  mode  oi  rais- 
ing'the  qijestion  pi  depairture  is'  a  motion 
to  reject  otf.to  'strike  from  the  files,  and' 
(hat  the  same  could  not  be  raised  by  demur- 
rei*,  citing  Railroisd  v.  Mallon,  57  Ala.  168. 
See,  also;  MoiHrls  v.  Beebe  et  al.,  54  Ala. 
300.  It  is  otWious  that  thlb  Is  the  bettet 
practice!,' ns;  In  eas^tfthe^ 'motion'  to  strike  is 
sosUlnedi  tt  citlft'  attentieb'^almrtly  to  the' 
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Refect  In  ,^  plet^dlngr,  and  Sires  tbe  plaim- 
iiff  an  opiK>rtunltyi,to  amend  bis  petition  be-, 
tore  going  to  tr^al,".,,,,,  . 
.,  .7'bere.ls  notbing  t9,b9  ^44ed  to  the  above. 
It  stands  as  a  careful,  well-considered  con- 
9trjuqUon  of  tb^, ,  statvtok  It  imposes  no 
bardsbip  on  the  plfsader;:  in  fact,  It  ;«raa 
anoQimce^  tq  ofiriate  hardsl^i^.  ..If  tltepWad-, 
er.u;^t^o>u£htediy  falls  intp  this . efror,  tJOa 
motioi;  ,ia.^ti;ii(e,  stating,  the  (^ouncjai  caUia 
his  aJfenMon  po4n^jrjto  his  m^stJ^^|?,  at  i^ 
time  .vfiien  h^  .can,,  cpr;r^  J^tand  savf^  bis, 
case.,;,^  If  he  does  not  care  to  do  so,,  but 
rattier'  prefers,  because,  disagreeing  with  tiie 
wisiloih  of  the  rule,  ,tQ  risk  hi^  case  on  the 
thie<U|y  that  the  court  will  overturn  the  samfi 
njppn  further  consideration,  he  ought  not  to 
^otURlAln  If  thp  court  disappoints  •  h^Di»  iff 
jjipt  4olng,8q,,'  ,,    ,  '    ....  ,,  [   „.,  .,,,    ,,■ 

I^],^eft9^.,,Qur  concl^slwop „vn  .«».  first 
propqsljtfpn,,  ^  ,9tate4  ^|»oye,  ,rfan^e;,a.  rer 
yer^ai  of  .tb^!.  cka^  .^ut  itbe  rpqulr^mjen^ 
9Jt^^ustice  flnd.the  xlifht«;0f  the  part,^e^  ^q^ 
ijite,,8uit',  comiwl  flS,.t9  gp/ifjiftW  nnd,^ft-i 
^Ifler  tte  secpnd  projjpislt'Iop.  .  It  Is  Admitted, 
^Hat,  Jong  afjtef,  thp  Igsu^c^  of  the  polic7f 
additional,  ini^urtince .  on  ithiq  .prppeirty  yn^ 
taken  pqtt  and  was  in  existefiq^  ^t,|lilie,{t}iQa 
ot  tbe  los?;  a^d:.l;i^at^,thS|  cp^ift,i'9<;,.0» 
company  ha4.i^pt,,^?ep,  <}btalned,  pnd.lndors^ 
«d  In  w^itlijg,  jjpQp  |;he  p^jjc^  in,8ult; ,  bij^t  it 
is'^dtempted  to,  .^e  ifho^n.  i^t  .jthe.^ipp»ny 
fiirougb '  i'ts^jlocal  ttj^ent,  waived  t^.  same, 
ibe  poilcjr  sued' ,op  ;!8|one.|_?Qinet^i?es  ^Ued 
"a.  ho|me ' office  policy";  ■  that  is,  oPe  Issued 
direct,  bjr  the,,  president  'and  secretary. ,  oi^ 
the  comiiany,  as.  cftritradlstinguisbf^  •.  '•'9W 
one  issued  ciy  'a  local  ag^n^,  and,'wtiioh  is 
twivire^.  t<>  .be, /countersign^  by.  8ucb,.iocal, 
ag^bt  .The  pblley  J  provides:.  "Thi^j'eniire 
policy,'  unless  otberwls?  jpravid^ed  by  agree- 
ment ii^^orsed  be^e^.  pr  added,  hereto,  shall 
be  v'ol^  'f^the  Insured  noT,lif  8  or  shall  here- 
after .make  .or  proci^  any  other  cont^apt  of 
ihsiirance,  ■wiiether  valid  |0r  not,  on, property, 
covered  in  w!b<jjj6;  (jr  in.  ijart  by  .this  .poljlcj." 
Upon  the  'qnestloh,ojf  cji^^p^es,  njodiflcations, 
or  waivergaffe<;yng,t'he'sape,,  the.polipy  fur- 
ther pxtovldes:.  "And  no  ,P)^cer,,  agent,  or 
otW  representative,  qif  tjiis  co^npaiiy,,  exempt 
tbe' president  or.  secretary  of  .this  .company,; 
in  Ijusliage^,,  QlUah.qmar  shall  have  .power 
to  waive,  ^  change,  <)x  modify,  any  provision 
or  conditlipn  o.f  this  policy,'  es^oept  such  aa 
by  the  terms  of  tbis  policy  majt  be  the  sub^ 
Ject,  o^  agreenjenjt  indorsed,  iieireopi  or.  added 
hereto,  and  as. to  such  provisions  and  con- 
ditions.'no  officer,  agent,  or  represeptfttive, 
except  tbe  .president  or, ,  s^cre^ary  ot ,  this 
oompany)  In  Musl^ogee,,  Oklahoma,  shall  Itaye 
siicb  power,  or  be  deemed  or  held  tO:  ih^y^ 
walved,^changed,  or  mp^i^ed  sued)  provisions, 
or  <»>ndltion8,  au^  such  ^aive^,  ft  any,  shall 
be  written  upon  on  jitf  pched  hereto. ,  •    •    •  " 

Tbe  rule  l^s  been  recently.; announced  in 
tills  cpurt  tba,|.a.)0C^l  a^ent  ^.  ^  tpsaranee 


cpipMny,  clotbied  wltb  authority  to  aoUdt 
and  execute, .  by  oountersigning  as  agent,  a 
contract  of  inajirance,  has  power  to  waive 
title  conditions  of  tbe  polloy^  such  as  tbe 
y»ddit(onal  .Insurance  clause". and  the  "lu- 
cnn^ranpe.  clauee,^  at  the  time  of  tbe  ex- 
ecntlqn  and  delivery  of  tbe  policy.  Western 
Ifatianal.  Imurance  Co.  v.  Henry  ▲.  Marsh, 
XS5^X»<t,  1094  (not  officially  reported);  Insur- 
ance cip.'Of  North  America  v.  S.  R.  Uttle. 
I2fi  Pac.  1098  (not  offlci^ly  reported).  But 
iti'Wili,  ,b«  ^baerv.ed,  by  referring  to  those 
(a^ses,  that  (Aey  were,  predicated  upon  the 
fapti  that  the  ageat  bad,  aatborlt^  to  execute 
aoid  deliver  tbe  contract ;  t)^t  be  was  in 
fa(:t,,a4h  PfM  b^n  sometiines  qaid,  tbe  com- 
ftany'f  "«Xlpr  ego";  and,, further,  that  tboee 
oases  do  not  extend  the  rule  to  eases  of  al- 
leged walvea^.  after  tl^vexwitlon  and  de- 
liveigr  of  the.  .i^Qutract.., although  it  is  true 
that. there  Is.niuQb  -^utbo^ity  extending  tbe 
rule  tip  ^hifl;-j  length,  The  casfs;  at  bar  has 
Qot  been,  hrQUg^tf,wfithin.,t;ti|e, rule  announced 
ill,, those, cases,.  ,^-,.  ,    .,         ,.., 

[3]  in  this, caise. toe  4ilu^«cter  of  the  al- 
lfyied,.l<)9al,  age;^^  fa  the  nature  or,  ^tent 
of ,  bis  ,  pow^  ^4  .  &Utti|(^rii8r. ;  u .  such,  ate 
nQt.4n  itnyJw«[y,,^(^^e  t|o  appe&r.  He  did  not 
cquif^Cflgn,  nor  does  hi^  nfb|ae  anywhere  ap- 
p^  Oji^  tile. policy,. or. on, ^li^  written  aiigili- 
ca!t|pn  ifpoii  w/)l,eb  1^  ,was  issued.  Mo  at- 
^mpt  ,1a  made  to  f^iow  that  b^  >ras<  clothed 
vit>h.PflT^eF  |t^  t^e  rlfks,  or  fixecutc  and  de- 
liver, pqUcles,..  for  .t^l^  company,  ,  Tbe  poli- 
cy. :WM.j^x^ut$d  ,4^  the.  heme  office  of  tbe 
compfuiy^  by  the. president  and  secretary 
of,.t^  company,,  npon  ^rltteii  appUcatUm 
of  the.  insured.  It  Is  npt  shown  how,  when, 
OK  by-  whom  4^  was  silvered.  The  company, 
iiii  i^  brief,  asserts,  find  4t  is  not  challenged. 
tba|:  tbe  local  sseiit  was.  merely  &  soliciting 
agent;,  with  ^o  power  .except  to  take  appli- 
cations Xor;  .insurance  and.  forward  them  for 
approval,. to  the,  home  office,  which,  if  ap- 
proved, issued  tbepollctes  and  caused  tbea 
te  be,  deUyered.(  ,The  record  supports  this 
statement,  althpugb  it  is ,  not  clearly  «bown. 
Tbis  being  tbeinfU^p  of  the  agency^. at 'least 
as  far  as  the  proof  shows,'  tbe'4«e«tion  of  tbe 
knowledge  and  acts  of  9«eb  agent  relative 
to  implied  waivers  is  very  difiCerent  than  in 
cases  .where. tbe  agent  baa  power  to  aco^t 
the.  risk,  and  countersign  nnd.  deliver  tbe 
contract' of .  insurance: 
.  The  burden  of  showing  the  power  and  ao- 
ttaority  oi  the  .agent,,  and 'the  nature  and  ex- 
tent of  bto  agency,  was  upen  the  plaintiff. 
Be  ibas  notdlscbargeid'it.  This  general  rule 
i^.  stated  in  Wood  oa  Insurance  thus  (section 
IT):  'The  burden  is  I  upon,  the  person  seek- 
i^  to  enforce  a  pagol  contract, of  insurance 
to  establish,  not.  only.,  the  .making  of  a  con- 
tract, .but  also  the  authority  of  tbe  agoit 
to  make  .it,  and,  if  any  waiver  is  relied  upon, 
both  tbe  waiver  and  the  authority  of  the 
agent  to.  n^ke  It.    *   .*  ,*"    The  general 
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rale  BtiteJl  fn  itt  L  ft'lE.<»ic^.  HJiw  (M'tSlii) 
dl5,  retcardln^  tiut  pa^W  at^n<»aai'iti^*k 
Menm'ta  be  iltipi>6rted't)j'  the' enrreiiit  tf  de' 
dalontL  It  Is:  "A  ^lldtihK  *eiieiyt,  wbo  i« 
aatberlaea  to  r^elve  appllcAtifina  for  InsurJ 
Unce  atia  to  traiibmlt  thtom  to  the  <!oa>pim]^ 
for  Its  approval,  btit  Wlie'bu  no  antUortty 
to  pass  on  rlaks  or  to  mtike  ctfntracta  of  in' 
mirance,  cannot  blna  tli^  company  by  ani  oral 
kgreement  for  •  •'  *  '  lor  coniMnt  to  aiSd^ 
tl«Jnal  inatirance.    *■•■•*•>■■■     '    •  '    • 

We  are  aware  that  there  'la  tnaeh-  conflict 
Id  the  anthorlties  regarding  the  power  of 
(hiefa  agents,  relate  to  qnestlons  of  waiter; 
^bere  they  arliie,  or  grow  wit  of  the 
taking  of  the  appMcathn;  sacii,  t6t  IniBtataceh 
u  mUstatements  made  In  the  appllcartloni 
when  written  out  by  the  agent  for 'the  in- 
■ared;  eta  t  many  eases  holding  the  'OOmpa* 
ay  liable  npon  the  'g^onnd  that  thei  'taking  of 
the  application,  and  mtittera  done  by  him  in 
connection  therewltb,  are  wKIdn  Uis  'power. 
ftnt,  In  eases  where  the  agtet  lurs  only  th« 
power  to  take  appllcatlenfl  and  forward  them 
to  the  comically  for  Its  approval,  and  after 
the  poUdea  hate  b«eai  IssaM  thereon  and  de- 
IlTered,  we  tUnk  the  greikt  weight  of  an>' 
thortty  supports  tlie  rale  that  mtA  ageflt 
bas  no  poW^  to  ehange,'  modify,  or'  waivt 
any  of  the  ■'eoMltlolH'  of  the  ^lley,  ud 
that,'  if  he  docis  'm,  -It  ««tatd  not  be  binding 
on  the  company.  -  Ih  saMwrt  of  this  «enA>al 
IMtopositlon  we  ctte  the  fbllowtng  cases -fivxa 
15  states:  O'Brien^v. '9l«w  Zealand  Inswf- 
anice  Co.,  106  €al.  227.  41  Pac.  298;  Sdiltb  V. 
OontlnentftT  Ins.  Co.,  6  Dale.  483,  43  Ni  'W*. 
81(H  !t(ockford  Ins.  Oo.  y.  Boiram,  40  -  lit. 
Upp.  129;  Dryer  t.  Se«urtty.Ftre  Ins.Ooli'Sl 
Iowa,  471,  82  v:  W:  798;  'Armstrong  r. 
-State  Ins.  Co.,  61  Iowa,  21^  1«  N.  W.  »4t 
'Bowlin  y.  Hekla  Fire  <Ids.  Co.,  3«  Minn.  4SS, 
tl  N.  W. '86©;  Patntnn' Otool  Od.  ▼.  nwi»- 
«arg  MttmH  Pite  Ina.' Oo:/'149  Mass:' 26S, 
IS  X.  E.  902; '  Ltf hues  ▼."  Ins.  C6.  of  Korth 
-America,  121  Mass.  4S9;  'Bmbree  ▼. 'Insnr- 
«noe  Co..  <ra  'Mei.  App.  isst  Hoitie  Pire  Ins. 
.Oo.'T."«arbacB;  4»  'S^.tBl.ttK.W.Wi'-, 
Heath  t.'  Insutttnbe'  Cb.,  C8  N.'  H.  414;  BvMi 
f.  Westchester  >"l»e  Ins.  Co.,  TO  N.  •¥.  831; 
'¥an  Allen  v.  Ii>irMens'  Jotnfr43took  Ins.  6oi, 
«S4  N.  Y.4TO;  -malar  ▼.' In»peclal  Flr«  Ins. 
-Co;,  5  CNey.'268;.' latiaranoe  Co.  y.  Johnsoii, 
-23  n.  •72t  :'Hankllj«  v.  ■  fioakilMrd  Ins.  Ckk, 
70  Wis,  1,  8&  N.  W.  34;''VIeming  v,  Hart- 
ford Fire  Ins.  Co.,  43  WU<- 6M;  Duluth 
'Wat  Bank  y;  yUe  •  Ins.  Co.,  6S  Ttenn."  19, 
■1  8.  W.  «89,'4  Att.-«t  Rep.'  749;  WInnwbctk 
Ins.  Co.  r:  BelsgnOit  68  111.  51«l'6'Am.iB«#. 
'06:  Crttchettv.  AaieElaam  Ins:  iZo.,  G»il«>wa, 
404,  6  If.  yf,  MS,  88 -Am.' 'Rep;  2S0;  ''Stook- 
ttn  r.  Flremtn'r:Ins.'OoirSS'lH.-AiHU  89T, 
•as  Am.  RcvL  277.!  ''  -i.-i       ..  ,   •.■■  ,  •,  . 

'  'The'  pleadlnr  adsaitted  a'l'violatloh  )e<:  a 
iptotirion  in  tlie 'policy,  wbichlt  is  ^bt'doub^ 
^  isi  a  ykMd  one.'  The  eytdence  "WhoUy 
^niU-<t4'  shtfW  «  watrer  of  tile:  proTiA>n'  by 
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the  comjiafny,  tfra^yltwi  'Slriw«'tO'Ifty«'iiil>' 
tSotlty  to  walyk  Vie  SMnft'eMr  the 'company.: 
Thh  court  should  l!EaTe°'UuCrttM%d' &'l«rdle* 
foi' the  d«eMtaM'iteM#<.  "     ''  ■'- 

ISie  aiiiM  Bhbold  '-therMot^i-IM'  re^eue^ 

and  ^ldgm^It  entBMd'far-  Oerendwit  ■'''  >  'i 

■  f     .'.■:.  •:■■,•.;:  •••,;  i:  •  I   -it.      .. 

j.eBB  GDBIAMi:    Adepted  te,»lMI«,i: 

.•    ^^iUa    ■       •  ■'•''    ' 

ouxa",  <5.  &  s.,r,  BT.  oo..«.  staxis.  ;  - 

(Si^tMiwiCoiiTt  of  Oklahoma.    July  23,  ldl8> 
(Syjlalnu  6»  tM  Uouti.y  '  '' 

i.  Baiuo&ds  is  9*)  — Reoulatioit  — Oabna 

OF  CoBPdRATioirCoiads^ioiT— Review.      ^ 

'  'Ob  appeal  ftott  an  «ider  asseasinff  a-  p«b« 

alty  nndsr  section  iS,  art.  9^  WUlianu'  Con-; 

■titutioq.  Against   a   railway   company   for.  an 

alleged  yidlaticm  of  an  order  of  tde  Corporation 

Commitaion,  l£e   Supreme  Conrt  baa  jiiriadiO' 

tlon  to  pkss  upon  the  power  of  tbe.GommissiQH 

to  make  the  order  Tiolated,  and  .whether  it  in 

reaiooable  and  Jnst.  notwithstanding  suph  ato 

order  is  not  ap^iealaUe  when  made.    '  '    '' 

(Ed.   Note.— For  other  cases,  see  Railtoads{( 

Osnt  Dig.  it  1^19;    Dee.  Dig.  |  9.^ 

2.  OOlOfKBcn    (i    68*)— RAIUtOA'DS    <f    fl*)    '»» 

RKouLATioir  -^■lima.mxvfm  wxns  IntnAi 
.  BXitn  CoMUExn— ST^TUTon  Pnoviaio'Ns, 

Order  Ko.  14S  'of  the  Corporation  Com^ 
mission  is  not  yiOlatiye  of  the  comfaierce  clausS 
Of  the  federal'  Constitntloa,  and  was  not  sufiep; 
aeded  by  the  «ct  of  Cmmm  of  May  ,e,  .I&IO, 
e,  208,  86  SUt.  860  (u:.  S.  Comp..  St  Supp} 
1911,  p;1329).    '  ■  '■■      .  ^ 

[Ed.  Note.— For  other  cSsfeS,  See  Orramere*; 
Gent  Dig.  {|  77-4S:  Dee,  Di«..|  68;.*;  BaU- 
roads.  Cent  Dig..,i  7,'   JOscDib  i  %*]    -. 

i.  BAU.BAAM  <|  9*)  — BB»VIJkriOII-^OHn|t»i 
.  .  O*   COBPOBi^TXOIl   COMIUBSIOIT. 

As  construed  by  the  Corporatioii  COmmis- 
idon,  h  frannor  be  s&id  that  order  N)».  148 'is 
unrensoDSUe  .or -nnjust    .  /    . 

I  [Bd.  Note-oFor  «ther  cases,-  sea  fiailpHidA 
Cenjt.  i;)ig.  It  12-19;   ^ec  pig^  |  dAl^    , 

"^Appeal  from  thi*  Stats  Oorporatioa.Comr 
mission. 

'<App«al  by  thevaulf,Coloradovft  Santa  F4 
'RaUway  Company  ftoo»  nn  -wrdw  ef  thia  Oois 
poration  GostmtMion.  Modified' aad  afllrmed 
bn>reheS2ia9.  - '  '  .     .     i 

Cottingtiaih  i  tftedsoe,  of  OktahOiba  City, 
for  appellant  Chas.  West,'  Atty.  Gfen;,  and 
<!%a&  L.  Moore,'  Assk'  Atty. 'Cfen,;'  tac  Vi» 

State.  - 

'..■■•  -I  ..■    •        .  .        ■.  .2  •■■■ .    :• 

-  KANBv  f .-  <n>ls  is  an  appsftl  fiMa<wi  o» 
4er  of  the  4Boi(i)aratioil  OoHamtSnltfni  imposing 
4  flue ' of '  1000  on  the<  iilatatia  ln>  esrot  for 
falling  "to  make-  report  to  Corporation  Oook- 
mission  In  tima<  speolfled  on  demilmeot .  eC 
passebger  trMli,'!'>in  yfolatiea. of  Order  N«. 
■I48i4)f'  the  ObnUttisslonj  ^wMchireqotres  itt 
railway  companMsmnratlacr.wtthln  -the. state, 
upon  the  hoppeBringidf  aa<AcctdeDt^  toat-onca 
-telegraidi  to  ittte  •  Commission  ttas  <f oUowlng 
^intormatton  la<th»  foUowljigi.olMa  of- aoot- 
idsats:  I  All  acddenln  Msvltlng  !ln-,loaS  of  Ufa 
ot'ViBb  or  setlotts"  injiHJyMn  paflSsagen  <« 
en^toyds.-  -The 'telegraph' report :shaiU'«b0w 
the  date,  time,  end  flaes.of  aosldanti  the 
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tmln  or  tralM  isiTolT<ad,  tb«  anmber  of  pa«- 
9«DKen  killed  «r  injured.  If  any.  The  ac<4- 
^nt,  *rliitcl|  WW  w»%  resorted  within  the  time 
prescribed  in  tlie  orf^,  .was  tbe  derailment 
qt  a  f«ai^nger.traini«t  a  bridge  on  the  Waab- 
ita  rlyer  on  appellant's  line  of  railway,  which 
occurred  on  the  14th  of  December,  1910.  The 
passenger  tvalBi  left  the  trtttik-iand  'pluagei 
into  the  river,  killing  1  and  injuring  about 
40  passengers.  It  appears  that  the  appellant 
is  an  Interstate  railway,  and  tliat  the  thiln 
Was  an  Interstate  train,  eogaged  id  interstate 
as  well  as  intrastate  traffic. 

.11]  Appeals  from  Order  No.  148  were  taken 
£o  this  court  by  several  railway  companies, 
wliicb  were  dismissed  upon  tbe  ground  that 
tbe  court  is  without  jurisdiction  to  review 
«uch  order.  St.  L.  &  8.  F.  R.  R.  Go.  T.  Statie 
et  al.,  24  Okl.  805,  105  Pac.  351 ;  A..  X.  &  S. 
F.  Ry.  Co.  V.  State,  24  Okl.  807.  105  Pac.  352. 
It  is  now  contended  by  the  Attorney  General 
that,  "thh  court  having  twice  declined  to  re- 
yiew  the  Commission's  general  Order  No^  148, 
on  appeals  attempted  for  that  express  pur^ 
pose,  holding  that  it  had  no  jurisdiction  to  do 
■»  ([24  Okl.  805,  807]  105  Pac.  351  and  352), 
W6  assume  that  t^e  same  will  not  be  Inquired 
into  in  the  present  proceeding,  except  for  the 
purpose  of  dAermining  the  Gommlsslou's 
power  to  make  the  same;  it  being  jurisdic- 
tional as  to  Order  No.  466,  herein  appealed 
from,  predicated  thereon." 
'  As  the  Corporation  Commission  is  only  em- 
powered by  the  Constitution  to  enforce  com- 
pliance wHh  its  lawful  orders  by  -adjudging 
0nes  or  penalties  against  tbe  delinquent  or 
Attending  parties  or  companies,  after  a  hear- 
ing wherein  an  opportunity  is  aflTorded  to  in- 
troduce evidence  and  be  heard,  "as  well 
against  the  validity,  justness,  or  reasonable- 
ness of  the  order  or  requirement  alleged  to 
have  been  violated,  as  against  the  liability  of 
the  company  for  the  alleged  violation"  (Con- 
stitution, t  19,  art.  9),  this  court  must  have 
jurisdiction '  to  pass  upon  tbe  power  of  the 
Commission  to  make  the  order  violated,  and 
whether  It  is  reasonable  and  just,  when  cases 
of  this  clas^  come  before  it  on  appeal.  A.,  T. 
&  S.  F.  Ry.  "Co.  V.  State,  26  Okl.  166,  109  Pac 
218.         ' 

[2]  The  grounds  upon  which  the  appellant 
-aeeksa  reveitsal  may  be  briefly  stated  as  fol- 
lows: tl)  Order  No.  148,  in  so  far  as  it  re- 
lates- to  common  carriers  engaged  in  inter- 
state commerce,  covers  the  same  subject-mat- 
ter embraced  within  certain-  sectious  of  tbe 
.aet  of  Congress  of  May  6;  .1910,  c.  208,  36 
ifitat  300  (U.  S.  Comp.  St  Supp.  1911,  p. 
ISS^.entitieA  "An  act  reqairing  common  car- 
triers  engaged  in  Interstate  isnd  .foreign  com- 
■jneroe  to  mHke  full  reports  of  all  accidents 
-to  the  Interstate  CommeFce  Qotnmission,  and 
!«mBorlxtilg  idn-vestieatiaas  thereof '  by  a«td 
■Oommlsston,''  aad  Is  tbferefore  superseded -by 
«M  federal  act.  (^  Order  :Na  148  is  ubrea- 
■Enable 'and  unjust,  bechuae  ."tliei  urgency  of 

the  bifber  duty  «(  iookiag  after  and  cariag 
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for  t)ie.  Ipjured  and  the  (lead,  and  diearing 
the  track,  so  as  t«  permit  the  resumption  of 
traneportatloA"  render  it  practically  impos- 
alble  for  a  report  to  be  made  ppop  the  spur 
of.  tbe  moment  covering  with,  any  degree  of 
accuracy  the  .matters  inquired  about  (3) 
The  Coinmlssion- erred  in  adjudging  the  de- 
fendant guilty  of  a -violation  of  Order  No. 
148,  because  it  appears  condusivcOy  from  tbe 
evidence  that  it  had  no -intention  to  violate 
same,  but  there  was  an  honoat.  endeavor  on 
behalf  of  the  railway  company  to  comply 
with  the  same.  And  it  further  appears  that 
as  quick  as  the  attention  of  the  officers  was 
caljled  to  -,tbe  fact  that  officers  are  required 
to  report  by  wire  tbe  report  was  promptly 


.  In  «.  fenper  oj^nlon,  the  first  contention  of 
tbe  appellant  was  sustained,  upon  the  sup- 
position that  the  act  of  Congress  of  Marcb 
3,  i901,  c.  866,  31  Stat  1446  (U.  S,  Comp.  8t> 
1901,  p.  3176),  was  stUl  in  f0r<^.  Counsel  foe 
appellant  cited,  that  act  as  oontroUing,  and 
our  attention  waa  not  called  to  its  repeal  and 
tbe  enaqtmeot  of  the  act  of  Slay  6,  supra,  un- 
til tbe  petition  for  rehearing  was  filed;  where- 
upon counsel  fw  appellant  voluntarily  coi^ 
rected  the  error,  but  stlU  insist  that  under  ei- 
ther aot  their  firat.cQntentii9|i  -is  well  takeik 
We  cannot  agree  with  counsel.  Tbe  latter 
act,  wbile  entitled  practicaliy  the  same  as  the 
former,  differs  from  it  la  several  Important 
particulars.  Both  acts  reqsire  common  car- 
riers engaged  in  interstate  commerce  by  rail- 
road to  make  to  the  Interstate  Commerce 
Commission  a  monthly  report  of  all  collisions 
and  derailments  of  trains,  and  of  all  acci- 
deqts  which  may  occur  to  its  passengers  or 
employes,  and  empower  the  Commission  to 
Investigate  such  collisions,  derailments,  or  ac- 
cidents ;  but  section  8  of  the  latter  act  also 
provides  "that^  when  such  accident  is  investi- 
gated by  a  commission  of  the  state,  in  which 
it  occurred  the  Interstate  Commerce  Commis- 
sion shall,  if  convenient,  make  any  investiga- 
tion  it  may  have  previously  determined  npoi^ 
at  the  same  time  as,  and  tm  connection  with, 
the  state  'commission  investigation." 

Counsel  for  appellant  arj^e  that  while  in 
the  section  that  deals  with  investigations  the 
concurrent  right  .of  the  state  to  make  such 
investigations  is  recognised,,  no  auch  reoogni- 
.tion  is  found  in  the  part  relating  to  the  re- 
porting of  accidents;  therefore  the  rule,  that 
if  the  state  and  Congress  have  a  concurrent 
power  that  of .  tlie  state  is  superseded  when 
the  power  of  Cotkgress  is  exercised,  applies, 
because  Order  .Na  148  provides  for  reporting, 
and.ooit  in'viestigatlng,  accidents.  We  think 
the  power 'to  idyesUgate  acddents.  includes 
tbe  pei«er  tsireqpiire  reports  concerning  them. 
Before  there  can  be  an  Investigation,  there 
imtist  <b€<  iuformatibn  from  some  souroe  tliat 
ah  aeddent  has'  occurr^  Tbe  most  natural 
/way  to 'Secure  this:  informatlea  is  to  require 
the  officers  of  tbe  cacrlels,  who  1mv»  it  At  flsst 
hand,  to  supply  ^t-   In  SKUiy  casee^  no  deoM^ 
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no  InresHKaUon  'would  folldw  the  natnre  of 
the-  report  disclosing  that  it  wsa  not  nec«8- 
nry.  It  ia  the  duty  of  the  state  to  establish 
such  reasonable  regulations  as  are  necessary 
for  the  safety  of  all  engaged  in  business  or 
domiciled  within  its  borders.  Passengers  and 
employes  on  interstate  trains,  while  within 
the  state,  belong  to  that  class.  O.,  R.  I.  &  P. 
Ry.  Co.  y.  Arkansas,  219  V.  8.  453,  31  Sup. 
Ct  275,  85  L.  Bd.  200. 

Interstate  Commerce  Commission  r.  Good- 
Tlch  Transit  Co.,  224  U.  8.  194,  32  Sup.  Ct 
436,  56  Ij.  Ed.  729,  Involved  the  power  of  the 
Interstate  Commerce  Commission  to  pre- 
scribe a  uniform  system  of  bookkeeping  and 
require  annual  reports  from  common  carriers 
upon  the  Great  Lakes,  both  as  to  their  inter- 
state and  intrastate  business.  The  Commerce 
Court  limited  the  enforcement  of  the  order 
of  the  Commission  to  Interstate  traffic.  The 
Supreme  Court  lield  that  the  right  to  pre- 
scribe a  system  of  bookkeeping  and  require 
reports  by  the  CommlssAoo  extended  to  the 
intrastate  business  of' the  carrier,  upon  the 
ground  that  the  prescribing  of  booUceeptng 
and  the  exacting  of  reports  as  to  Intrastate 
matters  "was  not  to  enable  it  [the  laterstate 
Commerce  Commission]  to  regulate  the  af- 
fairs of  the  corporations  not  within  Its  Juris- 
diction, but  to  be  informed  concerning  the 
bttslneas  methods  of  the  corporations  subject 
to  the  act,  that  it  may  properly  regulate  such 
matters  as  are  really  within  its  Jurisdiction." 
The  order  herein  involved  ia  In  the  natnre  of 
a  local  regulation  for  caring  for  the  safety  of 
Oxe  employes  and  passengers  of  all  common 
carriers  while  within  the  state,  and  Is  not  in 
any  proper  sense  an  attempt  to  regulate  in- 
tenUta  commerce. 

On  the  whole,  we  are  of  the  opinion  that 
Order  No.  148  of  the  Corporation  Commission 
is  not  violative  of  tbe  commerce  clause  of 
the  federal  Constitution,  and  was  not  super- 
seded by  the  act  of  Congress  of  May  9,  1910, 
e.  aoe,  36  Stat  860  (U.  8.  Comp.  St  Snpp. 
1011,  p.  1329). 

[1]  As  construed  by  the  Corporation  Com- 
jBlst^n,  it  cannot  be  said  that  Order  No. 
148  la  unreasonable  or  unjust  Mr.  Ei.  C. 
Patton,  connected  with  tbe  legal  department 
of  the  Gomminioii,  wlio,  no  dooiit,  qpeaks 
with  authority,  has  Hied  •  brief  harein. 
whe^ln  he  statea  that  when  Order  No.  148 
was  made  the  Ooramlaalon  had  btfore  it  the 
rulea  and  regnlatlona  <«f  the  carrlera  by 
rail  of  the  state,  requiring  trainmen,  im- 
jnediately  on  the  liappenlng  of  an  accident 
to  report  the.  same  by  win  to  aome  ef  the 
general  officera  of  tbe  company,  uaually  tbe 
superintendent  or  general  superintendent 
That  "the  order  of  the  Commission  is  made 
in  view  and  with  aa  understanding  of  tbe 
rules  and  regulations  in  force  by  the  rail- 
road companies,  and  no  conductor  or  other 
;employe  is  required  by  this  order  to  leave 
bis  duties  in  caring  for  the  train,  but  this 
report  is  made  upon  receipt  of  tbe  aame 
il26P.-T0 


by  the  general  officers  of  the  company,  who 
alone  can.  In' the  linie'cf  tbei^  employiAeat, 
make  reports  tbait  would  bind  the  company. 
The  <k>mnil88lon  baa  never  penalized  any 
road  for  failure  to  comply  with  this  order, 
when  the  same  waa  made  witbin  12  hours 
after  the  happening  of  tbe  accident  In 
what  time  the  railroads  shall  make  tbis  re- 
port depends  apod  the  circumstances  in  each 
case.  It  is  absolutely'  necessary,  in  order  to 
continue  the  operation  of .  tbe  road,  for  a 
telegraphic  report  to  be  made  by  trainmen 
to  the  superior  ofBcers  at  the  earliest  pos- 
sible moment  It  is  necessary  that  same  be 
made  so  that  wrecking  crews  may  be  sent 
out  if  necessary.  Hence  the  order  of  the 
Commission  was  promulgated  so  as  to  be 
<H>mpUed  with  in  connection  with  tbe  alread' 
established  rules  and  duties  of  the  carriers 
The  only  additional  duty  the  carriers  must 
perform  in  complying  with  this  order  is  for 
the  general  superintendent  or  division. super- 
intendent, as  the  case  may  be,  wben  he  re- 
ceives the  tel^raphfc  report,  to  repeat  tlit? 
same,  or  such  parts  thereof  as  may  be  npro^^ 
sary,  to  the  Commission.  Thtii  has  been  doii." 
repeatedly.  Mr.  Beacom,  general  snperlnteiwl 
ent  of  tbe  Rock  Island  at  El  Reno,  reports 
accidents  for  the  Rock  Island;  the  divls'o  > 
or  general  superintendent  of  the  Frisco  doo' 
likewise;  tbe  division  auperlntendent  or 
general  manager  of  tbe  Santa  F4  does  like 
wise;  the  reports  for  the  Gulf,  Colorado  & 
Sante  T6  Railway  are  made  from  Galveston, 
or  ancb  point  as  Mr.  Pettlbone,  general  man- 
ager, may  be.  Some  roads  at  times  permit 
the  dispatcher  to  repeat  the  message  to  the 
Commission  which  he  receives  from  the 
scene  of  the  accident.  Hence  the  report  is 
made  to  the  Commission  with  less  incon- 
venience or  expense  than  most  any  other  re- 
port required." 

It  is  obvious  that  thua  construed  Order 
No.  148  does  not  Interfere  with  what  coun- 
sel term  "the  higher  duty  of  looking  after 
and  caring  for  the  injured  and  the  dead, 
and  clearing  the  track,  so  as  to  permit  the 
resumption  of  transportation." 

In  the  briefs  and  argument  of  counsel  for 
the  respective  sides,  the  remaining  question, 
la  tbe  evidence  sufficient  to  support  the  or- 
der appealed  from?  is  practically  abandon- 
ed; it  being  stated  In  open  court  by  the  At- 
torney General,  and  concurred  in  by  counsel 
for  appellant,  that  if  tbe  Jurisdictional  ques- 
tions were  decided  in  favor  of  the  appellee 
the  fine  may  be  assessed  at  one  dollar.  We 
think  the  state  of  the  record  Justifies  this 
agreement  and  we  therefore  affirm  the  or- 
der appealed  from  in  all  particulars,  except 
that  tbe  penalty  assess^  shall  be  one  dollar, 
in  conformity  with  stipulation  of  counsel,  in- 
stead of  the  sum  as  assessed  by  the  Corpo- 
ration Commission.  All  tbe  Justices  concur, 
except,  DUNN,  J,,  absent,  and  not  partici- 
pating. 
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SHANNON  et  at  r.  SXATB  «  ««L  DAVID- 
SON et  «!,  ,  . 
(Supreme  Court  of  i  Oklahoma,  'jtlarob  20^ 

fSvOaiM*  iv  the  Coitrt.) 

CouNTna  a  181*)— INDEBTTOMBSS  —  Allo'w- 

ANCC'OF  Oi.Aim. 

B^  virtue  of  section, Q  of  an  act  of '  the 
T^gislature  entitled  "An  act  relating  to  the 
issuance  of  warrants  or  certificates  of  indebt- 
edness, etc."  (Seas.  Iaws,  1910-11,  p.  180),  the 
board  of'  county  connDiBaionan  is  witbont  ao- 
thorit;  to  allow  and  approye  a  claim  against 
any  fund  of  the  couhty,  or  to  order  a  warrant 
therefor  issued  on  such  fund,  where,  during  the 
fiscal  .year  in  which  the  claim,  ia  presented, 
claims  havCialniady  b^n  allowed  and  approved 
on  such  fund  equal  to  the.  estimate  made  and 
approved  by  the  excise  board  for  siich  fund  for 
the  current  fiscal  year;  and  tbls  is  true,  al- 
thongh  there  be  to  tbe  credit  of  such  fund -a 
balance  unexpended,  derived  from  the  taz^s  and 
revenues  collected  duHng  the  preceding  year. 

[Ed.  Note.— For  other  cases,  «ee  Counties, 
Cent.  Dig.  I  220;   Dec.  Dig.  I  lei.*] 

Error  from  District. Court,  Creek  County; 
Wade  S.  Stanfleld,  Judge.  .     ,  •  .  .      r- 

Maudamiu,  oa  the  relation  o(  Bolmeis  Da- 
vidson and  anotbaJT,  against  Ic  O..  Shannon 
and  others.  Jfi^ewent  tiov  relators,  and  de- 
fendants bring  erroE.  Bever8ed_a^d  remand- 
ed, •with  directions. 

W.  Morris  Harrison,  of  Sapulpa,  for  plain- 
tiffs in  error.  McDougal  tc.  I^tle^i  of.  Savulpa, 
for.  defendai^ts  in  enoc. 

. .  i '  -    .  .      •  -    - 

HATBS,  J.  Tbls  action  was  brought  is-  the 
court  below,, OB. relation  of  defendants  la  er- 
ror, .Holmes  Davidson  and .  Tbieodoire  Berry- 
hill,  aa  guardian  of  £«arl  .BeKryhUl,  .who  will 
b^  bereafter  refi^rrad  to. as  r^at(i^,',to..oiwn- 
pel  by  mapdamus  .plaintiffs  .tn  erroiw  consti- 
tut^lng  the  bciard.pf  (jcpnnty  -comfoiasloneis  of 
Creek  county,  to  approve  certain,  -  glaipis  of 
relators  against  tb»';CQUn^,  .ap4  ta;  order 
warrants  drawn,  therefor, ,   • 

Xhe.Jud£xaea(,  of  .jt^e.,t;lal  icourt  sougl^t'  t^; 
be .  revert^^,.b;f  this  {proceeding,  awai;ded ;  the 
peyemptory  ,iyrlt  as  prayeji  .for.  by  lelalprs. 
The  trial  in  .the  court  beloiV\^^.;upon, ^9 
{i^eed  statement  of  facts,,  which,  iit  so  far 
li^'tbey  are  niateridl,  to.  tbe  qu^tlop  Qr.^^nt- 
M  by  th^  appeal,, are  as  follows:      ,'   .  ,,  ,  j 

tteliitor  Boluies  Dayidsou  .is  the.  cpu^l^ 
jujler  of'  Creek  'county,  .and  has  In  his'  care 
aiid  custodj;  the  state  and  county  prisonerp 
oonflped  iti  the  county ' JaQ,  and  Is  charged 
with  the  duty  of  boarding  and  keeping  then^. 
The'county,  It  Is  adiqiltted,  is  indebted  to  hlni 
for  the  boar^  ^f  said  prlsqners  iii  the  sum  of 
?SBS;  that  relator  has  rendered  and  filed  bis 
aWoliht  therefor  In  due  form,' as  reqiilred  by 
Ia>Y,  'It  Is  adtultted  that  said  claim  is  cor- 
rect iiid  due  by  the  county,  abd  is  a  proper 
charge  agdinst  the  contingent  fund  <i(  the 
(ount.x';  but  the  board  of  county  cotnlhlSSlon- 
fVs  refused' to  allow  fenild  claim,  ai)fd.  to  order 
a  "rtiifrnllt'lAstjed 'therefor^  f6r-th4  reason 


tbat  the  esOmate  apKovMd  «iiA^aUowed  by 
the  excise  hipardi  fnr'the  fiscal  year  1911-ie 
flor  the  contioxait'.fiiind  wjas.  exhausted.  Re- 
lator Earl  BerryblUits-the.pwner  of  a  build- 
ing rented  and  o^oHpied  by  the  county,  and 
it  is  admitted  that  tfie  county  Is  indebted  to 
him  as  iients  thereon  In  the  8^m  of  (780; 
that  an  account  therefor  has.  been  duly  made 
and  presented  to  ^e;  hoard  pf  COHnty  pommio- 
sloners  for  allowance;  tbat  said,  (dalm  is  a 
Just  charge  against  the  court,  fund  of  the 
county,  but  that  .thei  comity  (Commissioners 
reftuedi.to  allow  wdd  .Glaisar  'or  tbe  reason 
that  the  estin)a,te  .(ippcoTed  and  allowed  by 
tbe  excise  board  t9T  tbe  conrt  fond  JCor  the 
fiscal  year.  1911-12.  has  been. exhausted.  Al- 
though warra«ts. hare;  been  drawn  against 
the. contingent  and  conrt  funds  of  the  county 
In. an  amoaot  SQual  to  the  estimate  made  and 
approved  for  said  Hunds  for  the  flsoal  year 
1911-12,  it  Is  4<^ltted  th«;t  there  Is  a  bal- 
ance on  band  In  the  county  treasury  to  the 
cnedlt  of  the  contingent  fund  In  the  sum  of 
$1,002;  and  a  baluice  to  tlw  credit  of  tbe 
co«rt  fo&A  InUhe^om  of  924,000,  which  said 
rams  wete  paid 'Into  tb»  treasury  as  taxw 
nitder  tta  lery^  nta«te  fa«  the  fiscal  year  1910- 
11,;  -and  that^aU  charges  against  said  funds 
for  tbe  flstel  yeSF'  1910-11.  have  been  paid. 
'  The  sole  qnestloB  presentied  hy  the  record 
in-  this  proceeding  Is  whether,  dnder  tlie  pro- 
vislens  of  an  act  of  tbe  Legislature  approved 
March  15,  1911,  entHled  "An  act  relating  to 
the  issnanoe  of  warrants  and  certificates,  of 
indebtedness,  etc."  (Sesa.  Laws,  1910-11,  p. 
180),  the 'hoard  o£:  county  -  conunisBloners  is 
authorized  to  allow  claims  against  any  fond 
In  any  fiscal-  year  In' excess  of  the  estimate 
made  and  approved  for  snch  fund  for  said 
year,  by  i^sodiot  the  fact' that  there  is  'Casb 
on  band  in  the:  treasury  tn'the  crMlt  of  sach 
fund  left  over  flrom  ttee>tdxes  levied  and  col- 
lected dnriHgtMet  preceding' year.  Section  2 
Of  tbei^ct.'didbeS'tt  tbe^duty  of  ev«ry  officer 
antlK^riMd  lo  allow,  issue/ or  tdraw  warrants 
against  the  public  funds  of  any  tooonty  to 
nnnibeir  'them  in'  their,  numerical  oi^er  as 
th^y-sto'tesiied  oh  each^fund^  beghinliig' with 
ilamher  X,  and  issuing  them  consecntirely 
each'Baeal'yfearii  aM  th^'sefrtes  for  each  yed'r 
is  required'to  b«  designated  by  •writing  the 
flscab^eariod  the  hrarrant  for' Which  th^-IcH^ 
tb  pay''Bame'has  6eeri  made. 
-  Setitton  4  recfuires  that:  "Each  and  every 
warrant  or'  certlfl8*te  of  Indebtedbess  mast 
be  drawn  a^nnnst -a' fepeciflfe  fund,  And  there 
shaft'tMr'showhon  silch  warrant  or  dertMtea<fc 
of  'IdifeheedneSd  by  the  Officer  or  person  Is^ 
Ing,  'dfAvflng  Or  attesting  the  same;  the 
amount  of  the  estimate  made'A'rid  approved 
for'  Such  purpose  fdr  the"  fiscal  year  or  ttre 
specific  amoiint  authorlised  by  a  bond  Issue 
for  said  piUTposte;  'thb  atiioiAit  of  wairrahts  or 
certlflcite^  of  indiebttJdriess  Issued  or  drawn 
against  said  fnud'and  the' het  balance  to  th$ 
credit  of  said  ftfnd."  '         ' 


•For  other  coses  see  same  topic  and  section  NUMBBR  Ita  Dec.  Dig.  ft  Am.  Dig.  Key-No.  Serl*^-]^  B<f>.'rj%ides«* 
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Sectlom  6  providefi  tl>«lt:-,  .'•'T^fjijns^ta  an4 
rartlflcates  of  indebtednetii^  may  be.  iwued  to 
tbe  amount  of  the.  ettimate  made  and  approv- 
ed iv .  the  ^eise  hoard  for  the  current  fiaoal 
year  ox.  to  the  amoant  autborlz^  for  sucb 
imrpose.by  a  b^nd  lasue."    (Italics  ar«  ours.) 

Section  7  makes  It  uolaii^ul  for  var  officer 
tp  Issue,  antroT*,  aiga,  «Jjteat,  or  .register  ^oy 
warraat  ot  oeirtificftte  of  .(n^eblte^eas  in  .any 
form  ii»,e;tceaa  of.  the  estimate  >of  e)Cf>eiitiee 
made  and  approved  tm  .tbe  coirent  flqca). 
year,  and  renders  a  warnnt.-so  iwoad  .tnTaVt 
id  asAisst  tlie  oounty,  and  makes,  tbe  officer 
issuing  same  and  Us  bondsmoi  U«Nei  tbMr» 
tor.  •.■■•■...■•■ 

Section  9  reads  as  fbUowse  "It  sbaU  be 
unltiv'Ail.  tor  tbe  .lx>ardr  <f(  coaaKr  oemmlsshtn- 
eiB,  :tbe  city  coimcU.  or  tbe  aommtewldntrg'  <st 
ally  cUy,  the  tiHateeft«l!:ai>y'to(ni,  boaod  of 
education,  township  boardr'  'Kluiol  '  district 
board  or  any  member  or  members  of  tbe 
aZotesAd  cemmlssMnbiBi  «r  M  .feny  of  the 
aboTi>'nnnwd^'bo»itd8i.  '-Ut  'laalu  any.  contract 
for,  incur,  acknowledge,  approve,  allbw  or 
authorise  any  IndAtedness  against  their  re- 
spective municipality  or  authorize  it  to  be 
don^  by,  pf^fters.  In  excess,  of  . tt^^  .^Um^te 
made  ana  kpproved  by  t^e' excVe  board. for 
su^h  purpose  for  ta^  in^ttent  fl^l  ybat',  or 
in  excess  of  the  specific  amount  authorized 
for  such  purpose  by  a  bbsd  ISMe.^  Any  such 
Indettednees,  'contratited,  Incufred,'  ockndwJf- 
edged,  approved,  allowed'  or  autborlz^d  'in 
excess'  of  the  estimate  made  and  approved 
for  mdx  purpose  for  snch  owrrent  fiscal  year 
or  la  excess  of  the  spetiififc  amonitt  authoris- 
ed for  such  purpose  by  a  bond  issue,  shall 
not  be  a  charge  against/ the  . municipality 
wbese  officer  or  officers  contracted,  iocurredj 
acknowledged,  approval  allowed  or"  kuthor- 
Ized  or  attested  t^  ^yldaice  «f  sald.fndebtr 
edness,  but  may  be  collected  by  civil  action 
frotai  any  effi<tel  contracting,  fticurHng,- ac- 
knowledging, apiaoving  or  authorizing  of  at- 
testing such  Indebtedhess,  ^r  from  his  bonds- 
men." '  '     ..  ■     ■   ',  '„,  .,■... 

It  la  plain  that  tbe  foregoing  section  makes 
It  unlawful  for  respondents  in  this  case  to 
approve  the  clalins  of,  relktora,  oniess  the 
twm  "estimate  made  aad  approved"  for  any 
current 'fiscal  year  Includes  a  balance  left 
6ver  to  the  credit  of  any  fund  frojn  the  tai- 
aa  collected  during  a  previous  year,  )>ut  that 
the  term  "estimate  made  and  approved"  has 
no'  such  toeanlng  seems  clearly  to  be  fore- 
closed by  other  provisions  of  the  act;  for 
the  Legislature .  haa,  .t>y  section  3,  defined 
this  term  In  the  following  language:  "The 
term  'eistimate-  made  and  approved'  as  used 
herein  is  defined  to  uieau  the'ltimizea  state- 
ment of  tbe  estitnated  needs  of  a  mnnleipall- 
ty  for  Ha  current  expenses  tor  tbe  ensmlng 
fiscal  year,  as  approved  and  fixed  by  the  ex- 
cise txwM  01^  by;  vote  of  the  municipality, 
adding  Cliereto  the  amonnt  necessary  to  cre^ 
ate  a  sinking  fond-  to  meet  maturii^  tiondd. 
Judgments  and   Interest   coupons,   but    the 


amount  or  Umit  ^P.  which  warrants  and  cer- 
tlflca^s  of  Ipdebtedness  may  be  Issued,  shall 
opt  include  the  ten  per  cent  to  be  added 
to  tbe  estimate  for.  delinquent,  taxes.'' 

.^pplying  this  definition  to  tfw  language 
in  section  9,  it  is  plain  that  the  effect  of 
that  section  is  to  limit  the  approval  pt 
claims  by  the  board  of  counts. commissioners,, 
^ot  to  the  amount  of  funds  that  may  be. in 
the  treasury  ^t  any  time,  or  that  may  be 
received  into  tbe.jtreasury  during  any  fiscal 
^ear,  but  to  tbe  estli^ate  of  ev>enses  made 
^nd  ^pproyed  by  th^  excise  b6ard  for  that 
yepr.  In  other  words,  >yhen  a  claim  is  pre- 
sented, to  tbe  county  commissioners,  in  order 
for  them  to  determine  their  authority  rela- 
tive to  approving  same;  they  are  required 
to  look,'  not  to  the  condition  Of  the  account 
In  the  treasiiry,  but  to  the  afnount  of  thef 
estim'ate  made  and  tlpproved  by  the  excise 
board,  and. thiBtbt41  amount  of  warrants  or 
tertlflfates  alreddy  drawn  against  the  fpnd 
fpr  that' year.  Tf  the  amouht  ofwamtnt* 
previously 'drtlwn  'during  the  fiscal  yfear^  Ijb- 
cludlng  the  Claim  'liresented,  does  not  exceed 
the  amount  of  the'  estimate  made'  ina  ap- 
proved fofthat  year  by  ttte  exdae  board," 
ffi6  claim  may  bp' appfvW  aAd  a  warrant 
oM^red  Issued; "but,  If  the  amouit  o"^  war- 
rants prevtoiisfly  Issued,  IndtidHig  the  dalAi 
presented  'foi' '  atWwfthi;©;  exceeds  the  esti- 
mate made  aid '  approved  ft)r  the  fund  afealnst 
whl<ai  tbti'  cWIm  'IB  a  charge  for  itnyyeat; 
then' tliferels  iiothiiilg  Ih  the'  at^tutfethat 
authorizes  /the  bttart'td  allow  Siftm*,  atthofiigh 
there  may  'be  ihtme'y-  W  this  'treasury  credited 
tb  such'  fund'  foi'preyfous-  years,  but  nttt  iftx- 
hAusfted  by  the  <3mrges  ag«ri»Bt  thtcfunfl  for 
ttild  ^tears'.'  tP  suBtiAn'  relatttttf  CofaftenttOii 
that  the 'board  of  eonbty  commlsslotiAnt  Itr4 
under  duty'  to  allow  their  claims  bscause  l»f 
the  balance  In  the  fund,  derived  froto  tlM5 
taxes  of  a  pw/itotad  y^r,  would  btf  to  ex* 
tend  the  tneatateg  of  the^  terms  ot  HUs  stat-i 
ate  as  speClilcanySeflned  by  the  stattite  If 
fteif.  It  is  appAr^nt  than  the  Legislature  In- 
tiWi«ea't*rttlft*'t)Aifrtis  of  the  statute  sheidd 
have  a  dittlilCe,'  fitbdi  unmistakable  meaning; 
requiring  no  c<testructlon,  because  the  stat- 
nte  ha9  defined 'tiiem,  and  has  made  the  offi- 
cers Who  Violate  the  statute  by^  a'pprorrltig 
claims  or  drawing  watTants  in  excess  6t  t'he 
amomit  authorised  thereby -liable  personalty 
fdrsncfa  watraiits  or  clialms,  and  subjects 
them  te  'a  proacicu'tion  for- misdemeanor,  and 
upon  conviction  to  a  flnfe  «f  not  less  than 
$1«Q' nor. more  than- |Rl,00O,  and  a  forfeiture 
of  their  oflJce.  ' 

Section  i  of  an  act  of  the  Legislature  en- 
titled "An  act  to  provide  for  the  le/vytng  of 
taxes  on  ad  valorem  basis,  etc.,*'  approved 
Marcb  IT,  1910  (chapter  64,  p.  199,  Seas; 
Laws  1910),  creates  In  each  organised  coun- 
ty in  the  stats'  an  excise  board,  to  be  com- 
posed of  the  county  <tlerk,  county  treasurer, 
county  judge,  county  superintendent,  and 
county  attorney,  who  shall  perfwm  the  du- 
ties thereinafter  provided. 


Digitized  by 


Google 


1108 


125  PlOlFIC  KEPOBTBR 


(Okl. 


Section  4  makes  It  the  duty  of  the  excise 
board  to  meet  at  the  county  seat  on  the 
last  Saturday  In  July  of  each  year,  for  the 
purpose  ot  exatalnlng  the  estimates  of  ex- 
penses of  the  county  and  for  each  city  and 
incorporated  town,  township,  and  school  dis- 
trict In  the  county,  and  to  revise  and  correct 
any  such  estimate,  where  the  amount  thereof 
Is  in  excess  of  the  Just  and  reasonable  needs 
of  the  municipality  for  which  same  is  made; 
and  when  they  hare  approved  each  estimate, 
If  the  same  ts  within  the  limits  for  current 
expenses  provided  for  by  section  1  of  th4 
act,  said  board  shall  then  astiertaln  the  as- 
sessed valuation  of  property  taxed  ad  va- 
lorem in  the  county,  and  shall  ascertain  the 
probable  Income  of  the  county  and  of  each 
municipality  or  division  thereof,  other  than 
ad  valorem  taxes,  and  then  they  shall  make 
a  levy  sufficient  to  m^et  the  expenses  of  the 
current  year  as  approved  in  said  estimates, 
and  additional  amounts  necessary  to  provide 
a  sinking  fund  to  pay  at  maturity  all  bond- 
ed indebtedness  of  the  county.  Added  to 
this  amount,  there  shall  be  levied  10  per 
oentqm  additioiial  for  delinquent  taxes. 

We  think  the  Legislature  by  this  section 
Intended  .  to  provide,  and  does  provide,  that 
the  e;icise  board,  in  arriving  at  what  amount 
of  taxes  shall  be  necessary  to  be  levied  in 
any  year  upon  ad  valorem  bas^s  in  any 
county,  shall  first  ascertain  the  probable  In- 
come of  the  county  for  that  year  from.  aU 
sources,  including  any  .balanee  that  may  be 
available  from  the  revenues,  collected  by 
the  county  during  the  preceding  year  or 
years  unexpended;  that  such  total  income 
from  all  sources  shall  then  be  deducted  from 
the  estimate  approved. and  Allowed  for  tbe 
current  year,  and  a  sufficient  levy  of  taxes 
upon  ad.  valorem  basis  shall  then  be  made 
by  the  board  to  rai^e  the  additional  sum  nec- 
efisary  under  tbe  estimate  approvied,  unless 
such  amount  shall  require  a  rate  exceeding 
the  rate  fixed  by  tbe  statute.  The  excise 
board  may  consider  at  augb.  time  fh»  balance 
to  the  credit  of  any  fund  In.  tbe  county  treast 
ury,  tor  the  purpose  of  determining  the 
amount  of  taxes  necessary,  to  be  levied;  but 
wb^t  the  board  of  county  commissioners  is 
called  upon  to  approve  or  allow  any  claim 
against  any  fund  of  the  county,  or  any  offi- 
cer, whose  duty  It  iat  to  Issue  a  warrant 
when  such  claim  Is  allowed,  is  called  upon  to 
issue  such  warrant,  they  may  look  only  to 
the  estimate  made  and  approved  by  the -ex- 
cise board,  and  to  the  amount  of  claims  al- 
lowed or  warrants  already  issued  thereunder 
during  such  fiscal  year,  to  determine  whether 
they  are  authorized  to  approve  the  claim,  or 
to  issue  a  warrant  therefor.  This  view  seems 
to  us  to  be  in  entire  harmony  with  the  pur- 
pose of  both  of  the  foregoing  acta  of  .the 
Legislature,  and  to  be  the  only  procedure  au- 
thorized by  the  plain  language  of  the  stat* 
ute;    and  to  give  to  it  any /other  imeaning 


would  he  fo  legislate  additional  language 
Into  a  statute  wb6se  language  is  not  suffi- 
dehtly  amttguous  to  require  construction. 

"We  are  not  unaware  that  this  rule  may 
operate'  to  embarrass  the  administration  of 
affairs  In  some  counties,  whei'^  the  estimates 
ibade  and  approved  by  the  excise  board  have 
proven  insufficient '  tO'  meet  the  expenses  of 
the  connty;  but  It  is  an  efmbarrasament  tbat 
flows  from  the  operation  of  tbe  plain  letter 
of  the  statute,  and  the  courts  are  not  Justi- 
flfed  ill  going  beyond  the  law  expressed  in  a 
plain  statute,  although  to  do  so  might  re- 
lieve -a  difficult  situation. 

The  validity  or  constitutionality  of  the  act 
involved  has  not  been  questioned. 

It  follows  from  the  foregoing  views  that 
the  judgment  of  the  trial  court  Aould  be 
reversed  and  the  cause  remanded,  with  di- 
rection'to  dismiss;  " 

TURNEIB,  a  J:,  and  KANS  and  DDNN. 
33.,  concur.  WIU^IAMS,  J..,  ab8isnt<  and  not 
participating. 


NATIONAL  LtPB  INS.  C!0.  r.  HALL  et  al. 

(Supreme  Court  of  dklahoma,    March  18, 
IWi) 

^/SyUabw*  hy  the  Court.) 

1..  iNTEiBsr  (I  37*)  —  Sxipm^ATioNs  —  Ami 
., Maturity  op  T>evt, 

Where  a  promissoiy  note  drawing  5%  per 
cent,  interest,  payable  semiannually,  contains  a 
clause  wbich  pMvides  that  the  ratal  shall  be 
incj^^aaed  to  12  per  cent,  in  the  event  of '  de- 
fault in  payment  of  either  principal  or  interest 
at  maturity,  held,  such  increased  rate  is  in  the 
nature  of  a  penalty  for  nonperforiMnee  of  con- 
tract, and  such  clause  is  void  under  aectioB 
1125,  Comp.,  Laws  1909.   .  . 

[kd.  Note. — For  other  ca3e8,  see  Interest, 
Ce.nt.  Dig.  {{  77,  T8;  Dec.  Dig.  {  37.*] 

,(A4Mtional  SyUahui  hg  BmorM  Btaff.) 

2.   "^ISTEBEST"  (I  37*)— "iKimiEST"  AHD  'PeN- 
AI,TY"    DI8TJ:«0UI8HED. 

The  term  "intelrest,"  when  used  to  desig- 
nate a  rate  per  cent  to  be  paid  for  the  use  of 
BMney,  lias  a  distinct  significance  derived  from 
commeuciai  usage,  meaning  aimpiy  tbe  market 
value  of  the  use  of  money,  which  value  may  be 
limited  by  law;  while  the  term  "penalty"  is 
used  to  deeignate  a  clause  in  an  agreement  by 
which  the  obligor  agrees  to  pay  a,  certain  smn 
of  money  if  he  shall  fail  to  fulfill  the  contract 
contained  in  another  clause  of  the  same  agree- 
ment. A  "penalty"  always  inclndes  two  dis- 
tinct agiseements,  so  tbat  when  the  first  is  ful- 
filled the  second  is  void;  and  when  a  breach 
has  taken  place  tbe  obligee  has  the  option  to 
require  the  fulfillment  of  the  first  obligation  or 
payment  of  the  penalty,  bnt  not  tiefore  (citing 
Words  end  Phrases). 

[EA.  Note.— l<'or  other  cases,  see  Interest, 
Cent.  Dig.  iS  t7,  78;  Dec.  Dig.  {  37.»1 

Oonunlssloners'  Opinion,  Division  No.  2. 
Brror  from  District  Court,  Kingflsh»  Oonn- 
ty;  A.  H.  Huston,  Judge.. 

Actlcm  by  the  National  Life  'Insurance 
0>mpany  against  Howard  Hall  and  otbers. 
Judgatent  for  plaintiff  for  less  than  the  re- 


*For  other  caaea  sm  um«  topic  abd  section  NUMBER  in  Dec.  f)'lg.  A  Am.  Dig.  Key-No.  Series  &  Rep'r  Indexed 


Digitized  by  VjOOQ IC 


Okl.) 


NATK^KAIy  tlPB  IKS.-  OO:  V.  SAIX 


1109 


Hef  demanded,   «nd  It'  teti>0>  «Tor.     Af- 
firmed. 

,  Warren  K.,Sny.dCT,  6f. Oklahoma  Clfy,  tor' 
pjfibitio;  In  error.    WJI*  Itloore,  of  ^ennee 
aey,  for  defendants  in  error.' 

HARBISON,  a  This  action  wtti  begoi 
May  25,  1908,  by  the  National  Ufe  Insur- 
ance Companjr  for  foreclosure  of  merijgai^ 
ori  a  (iertaln  IflO-acre  tract  of  land 'sltinited 
In  Kingfisher  co'anty,  and  for  Judgment  on 
prltlclpal  note  of  $1,200' and 'one  past-due  In- 
terest coupon  for  $33,  and  for  interest, 
costs,  and  attorney's  fees  providfed  fot  in 
note  and  mortgage.  The  cause  waa  triett  by 
the  court  May  25,  1900,  resnltlng  in  Jodg- 
ment  In  f ayor  of  plalntllt  for  the  foreciosnre 
of  the  mortgage  and  judgment  ttgalnat  How 
ard  Hall  and  Medora  A.  Hal',  his  wife;  for 
$1,200,  with  Interest  thereon  yt  thef'rate  of 
SMi  vet  cent,  from  the  lElt  day  of  February, 
1908,  and  for  the  fthrther  sum  of  $33,  With 
iQteteat  tliereon  at  the  rate  of  12  per  cent. 
p«fr  ai^nnm  from  the  1st  day  of  T'Anxtitj, 
1M6,  tmta  paid,  and  the  farther  snm  of  $60' 
attorney's'  fees,  with  interest  the^eon  from 
the  date  of  judgmeint  at  the  rate  ef  «  per 
cent  'per  anntinr  untTl  paid.  ' ' 

.Plaintiff  excejrted  to  this  Jndgment,  claim- 
ing that  he  was'VntlUed  to  S2  per  cent  in- 
terest on  the  prlndtptLT 'n^«  instead  of  5^ 
per  cent,  glren  Ih  the  jiidgment  TMS  <StAm 
for  increased  rate  of  ihtertot  is  based  upon 
the  )proVl8ldn^  of  the  note,  -WHieb  provide  fbr 
tbi  payment  of  6^  pier  6enfc  per  annonl  im- 
tn 'maturity  on  principal  note  and  Hiterest 
coiipon,  and  for  Interest 'kt  the  rate  of  12 
per  cent,  per  annum  ik  the  event  of  default 
in  payment  of  the  prlhcliial''note  or  tiiiy  6t 
the  coupon  notes  at  matwri^.  iriidgment  for 
the  increaised  ra^e  of '  interest '  Was  refused 
by 'the  trial  conrt,  od  the  gtoinid  thht  that 
provision  of  the'note  and  moi'tga^  protM- 
Ing  for  an  increased  rate  Of  interest  in  «a'se 
of  default  in  the  payment,  of  the  several 
sums,  <tt  any'  of  them  when  they  became  due, 
was  in  the  nature  ot  a  penalty,  and  in  vio- 
lation of  statute.  The  note  sued  on  is  aa 
follows: 

."•  •  •  On  the  first  day  of  February, 
1910,  I  promise  to  pay  to  the  order  of  the 
Doming  Investment  Company,  a  corporation, 
tile  principal  sum  of  twelve  hundred  and 
Kb/100  dollars,  with  interest  thereon  at  the 
rate  of  5%  per  cent,  per  annum  from  Dec 
9,  1002,  until  maturity,  payable  semianna- 
ally, -according  to  the  tenor  of  fourteen  in- 
terest notes,  one  belhj^  for  forty-two  and 
30/100  dollars,  and  thirteen  others  for  thlr- 
ty'three  and  no/100  dollars  each,  all  of  even 
date  herewith;  both  principal  and  interest 
notes  payable  at  the  National  Park  Bank, 
Hew  York  City,  N.  T.  If.  default  he  made 
for  ten  days  in  the  payment  of  any  sum,  el* 
Cher  principal  or  interest,  after  the  same 
l)^mes  due  and  payable  according  to  the 
terms  hereof,  then  the  whole  amount  herein 


premise!  t»  be  paid,  AaU,  at  the  option  of 
the  holder  hereof,  at  once  become  due  and 
payahi*.  .  All  isums  herein  promised  to  be 
paid  shall  bear  Vi  per  cenb,  per  annum  in- 
terest after  .matucity,  pi^able  annually, 
wJtether  the. same  become  dae  acoordins  to 
the  tetina  hereof,  vt  by  reason  of  asT'  de- 
fault of  any  payment  of  principal  or  inter- 
est Privilege  reserved  to.  pay  $100  or  any 
multiple  tliereot.  FeU  Ist;  1904,  or.  at  any 
Interest  pay  day  thereafter  by  giving  60 
days'  written  notice.  Dated  this  9th  day  of 
Deoember,  1902. 

hto 
"Howard    X    HalU. 

mark 
her 
"Medora  A.    X    Han. 
mark 

"AttfestJ    a.  B.'CoekrelI. 

'••CJopy:    A.  W.  Westlake. 

"M.  K.  O.  •  Fdrm  B.    tCopy.]" 

m  It  ia  conceded,  and  correctly  so,  liy 
cotraael  for  both  plaintifl  and  defendant  in' 
error,  ttiat  tfaie^  la  bat  one  question  involved 
in  this  case,  tirifflely,  whethlftr  the  increased 
rate  of  Interest  provided  for  In  theitote  and 
mortgage,  in  case  of  default  ih"  payment  at 
maturity,  shall  'be  construed  as  Interest 
proper,  or  as  p«)alty  for  failure  to  pay  whoi 
due:  If  it  be  Intiirest  merely,  then  the  pro^' 
vision' is  valid  and  binding.  If  purely  a 
penalty,  theh  it'ls  void  under  the  statutes. 
TtiereTore,  a  determination  of  the  question 
deiiends  upon  the  distinction  betwet^  the' 
tetnls  "interfest"  and  "p«ialty.''  On  the 
question  of  the  validity  of  such  a  provision,' 
there  Is  a  :i<liarp  conflict  and  ihucb  confusion 
among  the  authorities,  which  conflict  is  du(i; 
to  a  great  extent,  to  a  difference  in  statutes, 
a'n<t  to  some  extent  to  a  confusion  at  the' 
terilns  "Intetest"  and  "penal^"  and  a  fail- 
ure to  distinguish  between  the  terms'  ''pen- 
alty"'and  "liquidated  damages."  See  Hub- 
bard V.  CAlI^han,  42  Conn.  624,  19  Am.  Rep. 
564;  'Scottish  American  Mortgage  Co.  v. 
Wilson  et  al.  (C.  0.)  24  Fed.  310,  and  the 
line  of  precedents  cited  and  followed  by  each 
of  the  above  authorities;  also  Conn.  Mutual 
Life  Ins.  Co.  V.  Wosterboff,  68  Neb.  '379,  78 
N.  W.  724,  76  Am.  St  Rep.  101,  and  the  line 
of  authorities  therein  cited  and  followed. 
Each  term  has  a  distinct'  significance,  and 
the  three  should  not  be  used  interchange- 
ably. Rouvler's  Law  Dictionary;  Ander- 
son's Law  Dictionary ;    Words  and  Phrases. 

It  is  true  that  liquidated  damages  partake 
to  an  extent  of  the  nature  of  a  penalty ;  but 
there  may  be  a  penalty  without  any  of  the 
elements  of  liquidated  damages ;  while  th^ 
term'  "Interest,"  when  used  to  designate  a'. 
T'ate  per  centum  to  be  i>ald  for  the  use  of 
money,  does  not  necessarily  include  the  ele- 
ments of  either  of  the  other  terms.  It  de- 
rlyes  its  distinct  slgnlfleance  from  commer^' 
cial  psage,  rather  than  from  the  courts,  and 
means  simply  tbe  market  value  of  the  ute 
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ot  mMtey,  i>lU<Sk  'MU4e,.'«X  conirae)  kaa)^  he 
llmUedby  law.    '  f 

Therefore,  after  a  careful  reMfew  tUf  av- 
tlioritles,  obserrlng  tbe  confnaloh  and  ton- 
fllct  among  them;  and  ia.  view  of  the  atait- 
utes,  we  conclude  that  the  safer  determlna- 
tldn  of  the  question  at'  bar  may  be  bad  fronl' 
the  meaninj:  implied  by  the  lasgoaKe  of  the 
note.  If  It  appears  from  ,the  language  of  the 
note  that  the  ptfrtles  had  In  contetn^atlon, 
or  under  consideration,  the  earning  power 
this  money  migbt  have  after  maturity,  or 
what  Its  use  might  be  worth,  because  of  8om» 
contemplated  'Investment,  or  what  its  reten- 
tion might  be  wbrtb'  to  'the  makers,  and  the 
minds  of  tiie  tiarties  met  in  contract  and 
agreed,  as  to  what  the  ..use  of  such  money 
would  be  wbrt^  in  either  case,  and  their  sub- 
sequent acts 'show  .ttilar'to  be. -the  :meaDiw.  in- 
tended, then  we  think  Hke  Imcfeased  rate 
should  be  treated  as  interest  <on  moneu,  as 
distinguished  from '  p^a{/]/  for  nonpayment, 
q^t,  «n  the  otber  iMuidi  if  it,.apBeart|.,frQm 
the  facQ  of  the  note  tbat.  wcti,.|^:orlsion  foe. 
an  increased  rateaf.ter  i^aturi^y,  or.in.c^^ 
of  dellault.  4s  4f  te^ed^  merely  4a  an  l^C{an-, 
tiye  io  proij^p^ ,  payment,  of:  ,^as.  a  punishment 
for  nonj^aymei^t,  and  ^t  after  default  pay-. 
meiM:  wUl  be  enforced,  anyway,  and  ,^e  acts 
oi|  the  pai^tles  show  tbla  tQ  t^ .  the.  meaul^ 
intended,  theo  It  should  be  treated  af{  a,  pen- 
alty,, iind  a;^  void  under  tbe.  ft^tutesi. 

ibe  two  clauses  in  the  no^  Xrq;^, which 
tUs  quea^n  ari^e^  are  as,follQwa:  "If  der, 
fault  be.  made  foi^  ten  dayfj  in  tiie  paymejot  0^ 
any  sum,  eit^r  i>r.lpclpal,  or  jLJiterest,  after 
same  becqmes  due  and  payable  according  to 
tbe  terms  thereof,  then  the  whole  .amount 
herein  promised  to  be  paid,  shall,'  a.t  t|ie  ^op- 
tion of  the  l^plder  hereof , at  once  beqonie  due 
and  payabl^,".  "All  sums  "herein 'pi[ouilsed., to 
be  paid,  shall,  bear  12%''per  annum  Interest 
a.it.et  maturity,  payable  annually,  whether 
sapie  beco|Qe'  due  according  to  the  ..tertus 
hereof,,  or  b'y  reason  of  anjr  defaylt  of  any 
payment  o^  princllial  or  Interest." 

Bouvier'de&nes  penalty  to  be'  ^'a  clause  ip 
an  agreement,  by  which,  the  obligor  agrees  to 
pay  a  certain  suni  df  money  if  he,  shall  fail 
to  fulfill  ,th'^  copt'ract  cpntai|ied  In  another 
clause  of  the  same  agreement"  "A  penalty 
is  defined  to  be.h  clause  In 'an 'agreement  by 
which  the  bb^gor  agrees  to  pay  a  cejrtaip 
sum  of  liionejf  if  he  shall  fall  to. fulfill  the 
contra:<!t.  (!on(aii)ed  'in  another  clause  of  the 
same  agreement.  X  ptenal  ohllgation  dl'lTers 
from  an  alternative  obligatlpn,  for  It  Is  but 
one  In  Its  essence;  while  a  penalty  always 
Includes  two  distinct  engagements,  and  when 
the  first  Is  fulfilled  the  second  is  void.  'When 
a  breach  has  t^ken  place,  the  obligee  has  his 
option  to  require  the  fulfillment  of  the  first 
obligation  or  payment  of  the  penalty,'  but  not 
before."  Banforth  v.  Charles,  1  Dak.  2S5,  4^ 
N.  W.  676. 

[1]  It  is  plain  from  the  langiiagie  of  the 


note,  and  a»dat  tJke  definitions  above  qnoted^ 
that  the  increased  rate  of  Interest  waa  ii^- 
tended  as  a  pe^aIty, .  and  tof  no  other  vxtr- 
pose.  .ip^p^laliy  la  t|ils  'fxa^  in  View  0'  ibe- 
action  ot  Uie'  pl^tltf  in  Instituting  p'rbceed* 
Ings  to  foreclose,  and  demanding  the  payment 
of  the  i^fv^eased .  rate  before  .th^  maturity  of 
th9,  .pirinclpiU  note^  and  as  soon  as' default 
was  jaade  li^  the  payment  of  one  of.  tbe  In- 
tf^reat  oouppns.  Had  this  clause  In  tbe  iiote 
been  Intended  to  mean  an  increased  rate  of 
Unrest:  for  the  i^of  tha  money  after  ma- 
turi^,.,and  bad  it  ^een  so  construed  and 
agreed  np^ii  by  the  parties  to  the  contract, 
WO'  fanqot  believe  .that  the  plaintiff  would 
har,^  instituted  foreclosure  propeedlngs  as 
soon  as  .on^  ot  th^  $33  Interest  coupona  be- 
came, due  .find  tt^CoE^.tbe  prii)clpal  opte  ma- 

-  Seotl^n.  815,,of,  'VTUs^n.'s  Rev.  A.  Ann..  St. 
1Q03  <s«c^D  IXi^  goiup.4^ws  1909),  ;^da  as 
f olJtpfrai .  v"Penait|£s,  Imppsed  ,py,  ppntract  for 
aBy.,.uQnpenCor;;i^ance  thereof  are  void.  But 
thift.se<!tiqndo^'<9ot  fender., void  sujcb  bonds 
or-9bUg<^tLaDi|.  P^n^  In  ,form  as  have  hereto- 
f|iH^e  b^.cqwnionly  use^.  ,  It  merely  rejects 
and  W)^^  tl)e  penal  clauses." . 

In  view  of  the  language  of  this  clause  In 
tl^  note  f^idthe  co^t^yct^pin  placed  tboreon 
by,ith^  parlies,  ^nd  In  y|^,w  ,of  their  action.  Iq 
tbe.pf^n)>4e«,  ithe,}^;;t9ref!^,rate  therein  pro- 
vided.for  i^as  uot  intended  ;a/s  ,an  extra  com- 
PfW8ation,foi:an.,^^pded  use  of(  the  money. 
No:  extension  ^fp  Uitended  to  be  granted, 
and  none  y^f^, gristed;  but  as  soon  as  de- 
faulrt.. was,  jD^aae- a  ^forfeiture  was  declared 
and  .the.'  foiXelt^dafmandjed.-.  ,It  could  not 
have,  ibeeu  deipanded  .upon  any  ground 
w^atgveiv>excf^t||or.noqperfoxniance  of  the 
opntrfkct,  ^^bia,  it  4^i;ntt  to  usi  If  the  test  of 
tbe  r  westtpa; ,  aiid,  ,  tta^s  .beinK  true,  .such 
cfaABse  Is :  void  ^dar  the  statutes,  and  tbe 
Cf#rt  below  wfA  i¥or;fect  in. so  holding, 
., -ibe. Judgment  ia  affirmed. 

'  1?^n  CJJBIAm!    Adopted  in  wbole^ 


CHICAQp,  R.  I.  &  P.  BY.  CO.  ▼.  ^CONWAY. 

(Supreme  Court  of  Oklahoma.    Feb.  ^.1912,) 

.   (Bvliuhu*  by  iht  Court.) 

1.   CABBinS     (I'    218*)-^TKA.H8Fb«rA<TtOR    Ct 

Ijivi  Stock— Bu^i.  or  I<a.di»o— Nonca  ov 

.  Ikjubt.  .   . 

Wheh  a  bill  of  lading,  under  which  live 
st:ock  are^  dipped  by',  rail,  frovidee  that,  as 
a.  condition  precedent  to .  recoverios  damages 
for  I088,  or  injury,  or  detention,  or  delay  in 
traoBpbrtation,  tlie  shipper  .shall  give  written 
notice  to  the  company  bfefor'e  the  stock  is  re- 
moved frotti  tb6  place 'Of  dtetinBtkm,  and  be- 
fore sacb  stock  IB  mingled  'w^th  other  stock, 
afid  that  such  notice  shall  be  ^ven  within  one 
fl'ay  after  the  delivery  of  tbe  stock,  such  no.- 
ttce  is  toec'eBsary  a»  a  condition  precedent  to 
ifecovary.  ■       • 

•.  (Ed.  'Jlote.-^For  otb*r  canes,  see   Carrieia, 
Cent,  Pig.  U  674-60P,  927,  m,  933-949;  Deo. 
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-  l(avK  Stock— NoncB  a*  itffvnjTr^v^PMif 
OF  Pboof,  ,4, 

Id  sa'ch  a  case,  the  biirderi  of 'proof  r^gta 
DTMD'thP  plaintiff  tO'shotr'tUftf^tM  Qotlcd  wks- 
given  witbin  tlie  time  pta^iAidi.     :  n-   . 
'  lEld.   Npte.— FcM>  oth«r  caBeB,.a«e   Cenrten,. 
Cent  Dij.  H  957-9S0j  Dec.  Dig.  I  238.*] 

^  GA.RUKBS  <|..ea8*)  — HVAI8AT-~PB0«r  OF 

The  testtmohy  of  th?  plaintiff;  to  the  effect 
that  he  prepared  a  written  notice  and  left'  it 
witb  Ua  comniBiioa  £rihiat  destinattoav  and' 
that  thejr  afterwards ' wrote  bim  that. they,  ha^ 
filed  it  with  the  defendant,  is  incompetent. . 

[Ed. '  Note.— For  other  cases,  gee  Carrieri, 
Oent  Dig,  U  957JB60;  Dee.  Dig.  |  228.») 

(Aiditiontl  Bpttalm*  by  Biitotial  Btag^      . 

-4.  OaBUKW     (I    21S*)— TBASSPORTATIOir     of 

Lavjt  Stock— IwJDBjr—Noi^cB—TiMf.  . 
A  provision  of  a  live  stoclt  bill  of  .lading, 
Requiring  immediate  notice  of  claim  for  injary, 
detention,  or  delay  before'  the  fetoclc  U  removed 
irom  destination  or  tftingled  with:  other  stodt, 
IS  not  invalid  as  contrary  to  public  policy.  , 

[Ed.  Note. — For  other  cases,  see  Carriers, 
Cent.  Dig.  $1  674-^96,  927r«28,  633-949;  Dec 
Dig.  I  21&*I 

Commissioners'  Opinion;  DlylsioQ  tf  a>  1. 
Error  from  Di8ti;ict  Court,. Ifob^j.jPounty; 
TV.  M.  Bowles,  Judga  i  .„  , 

.Action  by  Mike- B.  Con  V9}!  against;  the 
Clilcago,  Rock  Island,  4^,  Pacifip  ,  Railway 
Company  to  recover  damages  sustained  from 
delay  in  the  ah^men^,  o^  .live,. stock  from 
Billings,  Okl.,  to  Xansa's  City,  Mo.,  prior  to 
statehood.  Judgment,  for  pltiin.tiil,  and  de- 
fendant brings  erxqr.  Reyerfed.  a^d.P^e-. 
manded.  ,. ,  .,-,.;  ,  '.,;.■.  ...  .';  .  .  ; 

-  C.  O.  Blake,  !H.  B.  L6W-,  tt.' V. '^Roberts, 
Uni  W.  h:  MooM,  all  ofBI^Rbnoi  fOr  plain-' 
Hfl  In  errof.  '  H^ur)^ '  S.  "JolntBton;  of  Perry, 
for  defendant  in  er*or.     ' '  ■'•     ' 

"  AMES,  C.  lit  At  tile  trtal  theiie'  ^sm  evi- 
dence  tending  to,  sboV  .an  unreaisonabie  ie- 
lay  in  the  shipmeiiit  'o^';  tftes^  Wtl'e  and'.  ^ 
slirlnkage  In  w-eight'rfb^'valifej'^us'ed  tteih- 
by.  The  only  polnfe  ieces^ary  to 'a' decision 
are  whether  or  not '  T*ritien"noti<ie|  ai, re- 
quired by  tlie  bill  of  lMllj&  V&s  ri^^es^rjf; 
and,  if  60,  upon  whom  rested  the  tiin-de'n  of 
proof;  The  severitti  l>4i|dgrilph  of  tW  Wll  of 
ladUn^,  'contalfa9'  tlie'  ifbllowing  ■.provision: 
"That,  ks  'a  cbndltl^ii  jpreceaent  to  irlklininf^ 
br' recovering  damages  for  a:iiy  loss  or  injury 
td  or' detien^on  of' live  istock,'  or,  delay  In 
trah8portatlt;>n' tjierebf,  covered  by  his,  con- 
tract, the  second 'party,  as  edorf 'is  he  dls- 
tovers  such  loss  or  injury,'  shall 'Jrbmptly 
give,  notice  thereof  in  writing  tp'  some'  gen- 
ei'al  Officer,  daiiii  a£;etit  d'r  statioii  ag^tit  of 
ihe  flrrt  pBXty,  oiio  the,  agent  at  diestlnatlon 
tor  (0  some  general  officer  <>f  the  delivering 
line,  'befdre  such  stock  lis  removed  froni  ttie 
point  of 'sbipmMit'Or'frotat'the  plat%  of  des- 
tination, as  the  case  Uiay  be;  and  before 
Such  stock  Is  mingled  ^th  other  tlto&i;  and 
such  written  notice  sliall  pi  any   event  be 


served  wltliin  one  day  after  deUrery  of  tbe 
stock  at  its  destination,  in  order  that  such' 
claim  may  be  fully  and  fairly  investigated. 
ItiU  agreed  that  a  failure  to  strictly  comply: 
witti  all  tlie  foreg;oing  proTisions  shall  be  a 
bar  to  tbe  recovery  of  any  and  all  sach 
daims." 

It  will  be  noticed  tbat  tUs  paragrapb  ap* 
piles  speclfloally  to  any  Injiiiy  oauaed  by 
"delay  in'  transportation";  and  tberofore 
the  loss  claimed  is  one  to  wbich  tbe  contract 
applies.  The  validity  of  this  provision,  In 
the' Absence' of  evidence  to  the  contrary,  has: 
been  upheld  by  this  cottrt  too  often  to  re- 
quire discnadoii,  and  It  follows  that  It  was 
necessary  for  the  notice  to  be  givoi.  St 
Louis  &  San  Francisco  R.  R.  Co.  v.  PbllUps. 
17  Okl.  264,  67  Pac.  470;  Missouri,  K.  &  T. 
Ry.'«o.  y,  Davis,  24  OkL  677,  104  Pac.  84, 
24' X..  R.  A.  (N.  S.)  866;  Patterson  v.  Mis- 
sovrli  K.  ft  T.  Ry.  Co.,  24  Old.  747,  104 
Paa  31;  St.  Louis  tc  B.  V^  R.-  Oo.  v.  Gake, 
25  Okl.  227,  105  Pac.  822;  Miaaourl,  K.  &  T. 
Ry.  Co.  y.  Hancock,  26  OkL  264,  100  Pac. 
220;  Missouri,  K.  A  T.  Ry.  Co.  v.  Hanco^- 
&<Ooodbar,  26  Okl.  266,  109  Pac.  223;  Mid- 
land Valley  R.  Co.  v.  Ezell,  20  OkL  40,  116 
PaC;  168;,  Missouri,  K.  &  T.  Ry.  Co.  V.  Mc- 
Langblin,  ^20  Okl.  345,  118  Pac.  811. 

It  is  true  that  in  tbe'  Patterson  Case, 
suprk.  It  was  held  that  tbls  notice  was  un- 
necessary, where  the  dUlm  was  for  hogs 
killed  la  transit,  wbiob  -  were  removed  from 
the  car  by  tl>e  employes  of  the  railroad  com* 
pany.  BoC  in  this  oaae  the  reason  for  the' 
requirement  'applies,  as  tbe  condttlonr  of  the 
llve"St6(?k  'at  the  time  they  were-  dfeUvered: 
was  very  material,  and  the  defendant  was  en- 
tlttled  to  an  .examination  of  >them,  in  order 
tbatiit  migM  aBcertaln  their  condition  and' 
tbe  extent  of  the  Injury,  ,  ■••      • 

[f]  The  notice  being  necesMiiy,  and  there! 
being  no  cotiipeteDt  evideB<!e  sbdwtng  tbe 
Contents  eft'  such  notice  or  wbeta  It  vtas  giv- 
en, 'it  becomes  necessary:  te  decide  'Whetber 
tlie  burden  of  proof  'rested  on  the  plaintiff 
to 'Show  that  he  gave  notice,  or  whether  the' 
Mirden  'rested  oil  the  defendant  to  show  that 
the  plaintiff  did  not  give  It.'  'If  the  burden 
rested  on  th«  plaintiff,  thent  he  'waa  not  en-- 
titled  "to ^  recover  on  the  evidence  offered; 
whll4,"tf  tbe  tmirden  rested  o«"tbe  defendant, 
tben  the  absence  of  this  evlden(%  would  not 
pi«vent  a  recovery  by  the  plalhtlff. 

It  'Will  be  observed  that  by  the  language' 
of  tbe  contract  the  giving  of  this  notice  ia 
made  a  condition  precedent  to  recovery. 

This  question  has  been  before  tbe  court  In' 
Bvt!  cases,'  £ti  four  of  which  the  court  lias 
h«id  that  tbe  burden  rests  bn  the  plaintiff, 
and  in  one  of'Wbidi  the  court  has  accepted' 
the  defendant's  assumption  df  the  burden  of 
proof. 

In  St  Louis  &  Ban  Francisco- H.  It  Coi  r.' 
Phllllph;  supra,  tbe  provlslpn  of  the  Wli  of 
lading  was  substantially  the  same  as  b^t6. 
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The  question  arose  on  the  pleadings.  The 
plalntlfl  sued  on  tiie  contract.  The  defend- 
ant admitted  the  execution  of  the  contract,- 
and  alle^d  that  the  plaintiff  bnd  failed  to 
gtve  the  notice  required.  The  reply  was  a 
general  denial,  uuTerlfled.  The  plaintiff  did 
not  allege  afflnnatlrely  that  he  had  given 
the  notice;  nor  did  he  plead  any  facta  con- 
stituting a  waiver  of  it  In  the  first  para* 
graph  of  the  ayllabua,  it  is  said:  "Where  It 
is  alleged  in  said  answer  that  this  prorisiou 
of  the  contract  has  not  been  complied  with, 
and  where  the  plaintiff  files  a  reply  setting 
up  only  a  general  denial,  suc'h  written  con- 
tract ts  thereby  admitted;  and  where  nei- 
ther the  petition  nor  the  reply  contains  an 
allegation  of  compliance  with  the  conditions 
of  the  bill '  of  lading  or  contract,  and  the 
said  pleadings  on  the  part  of  the  platntUC 
contain  no  allegation  of  waiver  of  such  con- 
tract, arid  no  facts  are  alleged  therein  tend- 
ing to  show  an  actual  or  substantial  com- 
pHance  with  the  said  bill  of  lading  or  con- 
tract, and  no -excuse  is  offered  or.  set  up  in 
the  pleadings  for  the  noncompliance,  said 
pleadings  do  not  state  a  cause  of  action  in 
favor  of  the  plaintiff,  and  a  motion  for  judg- 
ment for  the  defendant  on  the  pleadings 
should  be  sustained,  in  the  absence  of  any 
request  for  leave  to  amend  by  the  plaintiff." 
On  page  271  to  17  OkL,  87  Pae  47S,  It  Is 
said:  "Upon  this  bill  of  lading  and  its  ac- 
companying shipping  contract,  the  plaintiff 
based  his  cause  of  action.  This,  of  itself, 
would  put  upon  the  plaintiff  the  Nsponslbil- 
Ity  of  proving  compliance  with  the  material 
parts  of  said  contract  on  his  part"  On  page 
272  of  17  Okl.  87  Pac.  473,  It  la  said  again: 
"The  burden  was  upon  the  plaintiff,  not 
only  to  prove,  tmt  to  allege  in  hts  pleadings, 
a  compliance  with  the  terms  of  the  contract, 
for  breach  of  which  he  sues."  And  on  page 
-75  of  17  Okl.,  87  Pac.  474,  it  is  said  again: 
"We  take  it  to  be  the  true  rule  of  pleading 
that,  where  there  is  a  condition  precedent 
to  be  observed  before  an  action  can  be  main- 
tained or  a  cause  of  action  exist  the  plain- 
tiff must  show  that  the  condition  has  been 
performed,  either  actually  or  substantlaUy, 
or  that  he  has  been  In  some  way  released 
from  that  condition  by  the  act  of  the  op- 
posite party,.. and  tbat^  In  the  absence  of 
such  averment,  the  petition  does  not  state 
facts  sufllcient  to  constitute  a  cause  of  ac- 
tion." 

In  St  Louis  A  S.  F.  R.  Co.  v.  Cake,  25 
Okl.  227,  228,  105  Pac.  322,  323,  the  identical 
question  Involved  in  the  Phillips  Case  was 
decided,  and  the  same  clause  of  a  bill  of  lad- 
ing was  under  conslderatloq.  It  is  said  in 
the  syllabus:  "Where  neither  the  petition 
nor  the  reply  contains  an  allegation  of  com- 
pliance with  the  conditions  of  the  contract, 
and  the  said  pleadings  on  the  part  -of  the 
plaintiff,  contain  no  aUegat-ion  of  waiver  of 
such  contract,  aQd,no  facts  are  alleged  there- 
in tending  to  show  an  actual  or  substantial 
eempllance  wRh  -tbesaM  aoatract,  and  no 


excuse  is  oflCered  or'set  "op  in  the  pleadings 
for  the  uoncoinpMance,  said  pleadings  do  not 
state  a  cause  of  action  In  favor  of  the  plain- 
tiff, and  a  motion  for'  judgment  for  the  de- 
fendant on  the  pleadings  should  be  sustain- 
ed, in  t'he  absence  of  any  request  for  leave 
to  amend  by  the  plaintiff." 

And  on  page  233  of  25  OkL.  105  Pac.  325, 
the  following  is  quoted  from  the  opinion  in 
the  Phillips  Case:  "Therefore,  the  execu- 
tion of  the  contract  being  admitted,  and  the 
bill  of  lading  referring  thereto  and  contain- 
ing practically  the  same  provision  in  regard 
to  notice  as  a  condition  precedent  to  any 
claim  for  damage  accruing  to  the  shipper, 
the  compliance  with  said  condition  preced- 
ent, and  with  the  terms  of  said  contract, 
could  not  be  predicated  or  gathered  from  a 
general  denial.  It  would  certainly  seem  to 
be  the  duty  of  the  defendant  In  error,  opcm 
admitting  the  execution  of  the  contract,  to 
either  specially  allege  compliance  with  the 
terms  thereof,  or  to  specially  plead  some  of 
the  facts,  If  any  such  there  were  which 
might  tend  to  show  a  substantial  compliance 
with  the  terms  of  said  contract,  and  which 
might  tend  to  relieve  him  from  compliance 
therewith,  or  he  should  in  some  form  have 
alleged  a  waiver  of  the  terms  of  said  con- 
tract on  the  part  of  the  defeudant  Neither 
of  these  things  were  done  by  the  defendant 
in  error.  Now,  it  Is  a  well-recognized  princi- 
ple of  pleading  that,  where  a  party  relies 
for  his  cause  of  action  upon  a  breach  of  a 
written  contract,  the  burden  is  upon  him 
to  allege  and  prove  every  material  element 
necessary  to.  bis  recovery  thereunder.  In 
other  wordo,  before  he  can  complain  of  a 
breach  of  contract  on  the  part  of  the  other 
party,  he  must  show  that  be  haa  actually  or 
substantially  complied  with  the  terms  of  the 
contract  hlinaelf,  or  has  been  released  there- 
from by  the  other  party." 

In  the  Hancock  &  Ooodbar  Case,  supra, 
Mr.  Justice  ^ayes,  in  ■  case  very  similar  to 
the  one  at  bar,  'held  that  the  plaintiff  was 
not  entitled  to  recover  without  complying 
with  this  clause  of  the  contract  On  page 
268  of  26  Okl.,  109  Pac.  223,  he  says:  ^The 
contract  stipulates  that,  as  a  condltl(«  pre- 
cedent to  the  shipper's  right  to  recover  any 
damages  for  any  loss  or  injury  to  the  live 
stock  shipped,  resulting  from  the  carrier's 
negligence,  .  including  delays,  the  shipper 
shall,  within  30  days  after  the  happening  of 
the  injuries  complained  of,  file  with  the 
freight  or  station  agent  of  the  carrier  his 
claim  for  damages,  giving  the  amount  there- 
of, .and  stipulates  that  no  suit  shall  be 
brought  against  the  carrier  aftw  the  lapse 
of  90  days  from  the  happening  of  the  injury. 
The  evidence  falls  to  disclose  that  any  -claim 
for  damages  was  filed  by  plaintiffs  before 
the  institution  of  this,  action^  \  and  the  suit 
was  net  brpugh^  until  after  the  expiration 
of  90  days  from  the  happening  of  the  in- 
juries complained  of.  The  trial  court  refuse 
ed'  -to  gl-voi  -«t  the  request  of-  defendant,  ta- 
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strntitlons  charging  the  Jury  that,  If  they 
found  that  such  claim  had  not  been  made 
within  30  days,  and  suit  had  not  been 
brought  within  90  daya  from  the  happening 
of  the  injuries,  the  verdict  should  be  for  the 
railway  company." 

Aa  there  was  no  evidence  In  that  case  to 
show  that  a  claim  was  filed  wltbln  the  time 
limited,  It  was  held  by  the  court  that  the  case 
should  be  reversed.  This  being  true,  it  neces- 
sarily follows  that  the  burden  was  ou  the 
plalntitr  to  offer  this  evidence.  That  is  the 
exact  condition  of  the  case  at  bar. '  There  is 
no  competent  evidence  here  to  show  when  the 
claim  was  filed,  or  what  the  claim  was,  and, 
this  being  true,  the  Hancock  &  Gq»dbar  Case 
holda  squarely  that  the  plaintiff  was  not  en- 
titled to  recover. 

In  the  Exell  Case,  supra,  29  Okl.  40,  116 
Pac.  163i  the  second  paragraph  of  the  sylla- 
bus la  as  follows;  "In  an  action  upon  such 
contract  for  loss  and  injury  to  live  stock  dur- 
ing transportation,  a  petition,  which  falls  to 
allege  compliance  with  the  conditions  of  the 
contract  requiring  notice  of  the  claim  of  damr 
ages  or  waiver  thereof,  la.  dafectlvQ  and  in- 
sufficient to  state  a  cause  of  action."  If  the 
failure  to  allege  compliance  with  ti>«  contract 
renders  the  petition  Insoflteient,  U^ea,  ot 
courae,  it  follows  that  the.  burden  of  proof 
rests  upon  the  plaintiff  to  ahow  compliance 
with  the  contract.      . 

In  the  Patterson  Case,  24  Okl..747i  104  Pac. 
31,  however,  the  fourth. paragraph  of  the  syl- 
labus la  as  follows:  "If  the  carrier  seeks  to 
escape  liability  on  the  ground  that  the  loss 
of  or  injury  to  the  goods  is  one:excQpted  hg  a 
valid  special  contract,  he  has  tlie  burden  of 
proving,  not  only  the  making  of  such  special 
contract,  but  also;  that  the  loss  or  injury  for 
which  the  action  ia  brought  falls  within  a 
specified  exception  contained  in  such  apedal 
contract."  This  point,  however,  was  rested 
on  the  fact  that  the  defendant  had  voluntari- 
ly assumed  the  burden  of  proof,  and  doea 
not  apply  to  the  facts  in  the  case  at  bar.  The 
Conclusion  here  reached  ia  likewise  support- 
ed by  the  deciaiona  of  the  court  in  other  cases 
involving  the  construction  of  ainillar  provi- 
sions In  other  contracts. 

In  Gray  v.  Reliable  Ina.  Co.,  26  Okl.  592, 
110  Pac.  728,  the  first  paragraph  of  the  sylla- 
bus is  as  follows:  "A  policy,  providing  that 
in  case  of  loss  the  Insured  shall  mall  written 
notice  to  the  home  office  at  CHclahoma  City 
within  48  hours  after  the  hall  occurred;  that 
the  company's  adjuster,  after  receiving  auch 
notice,  shall  make  an  estimate  -of  such  loss, 
and  shall  send  hia  written  estimate  of  the 
same  to  the  home  office,  and  oaall  or  deliver 
a  copy  to  the  insured;  that,  if  the  insured 
be  not  satisfied  with  such  estimate,  the 
amount  of  the  loss  may  be  ascertained  by 
three  competent  appraisers,  the  assnred  and 
insurer  each  selecting  one,  and  tlie  two  ab 
chosen  selectlnf;  a  third,  and  the  finding  of 
either  two  of  them  to  be  binding  aa  to  the 


amount  of  the  loss;  that,  if,  within  20  days 
after  such  loss,  the  insured  has  not  received 
a  copy  of  the  estimate  of  the  adjuster,  tlien 
the  Insured  shall,  within  2  days  after  the  ex> 
piratlon  of  the  said  20  days,  proceed  in  the 
same  manner  provided,  in  case  he  is  not  sat- 
isfied with  the  estimate  of  the  company's  ad- 
juster, to  have  the  amount  of  the  loss  deter- 
mined by  three  competent  appraisers ;  that 
suit  may  not  be  maintained,  unless  notice  of 
such  loEs  is  given  and  the  amount  thereof 
thus  ascertained.  It  Is  further  provided  that 
in  any  event.  If  the  Insured  failed  to  send  to 
the  home  office  the  amount  of  his  premium 
note,  etc.,  by  registered  mall,  or  If  the  amount 
of  the  said  premium  note  be  not  so  mailed, 
within  2  days  after  the  expiration  of  the  said 
20  days,  then  the  company  shall  not  be  liable 
to  the  assnred  for  any  amount.  Beld,  that 
a  petition  which  sets  out  the  policy,  but  con- 
tains no  allegation  of  the  giving  of  the  notice 
or  of  any  facts  excusing  a  failure  to  i;ive  one; 
is  demurrable  as  not  stating  a  cause  of  ae^ 
tlon." 

In  National  Drill  &  Mfg.  Co.  r.  Davis,  2» 
Okl.  625;  120  Pad  976,  decided  November  14, 
1911,  and  not  yet  officially  reported,  suit  was 
brought  by  Davis  upon  a  written  contract  for 
commissions.  The  contract,  amongst  other 
things,  provided:  "Said  second  party  agrees 
to  guarantee  every  sale  made  by  him  to  be 
honest,  fair,  valid,  and  subject  to  no  defense 
arising  from  anything  done,  or  suffered  or 
omitted  by  said  second  party."  T6e  court 
quote  section '4328,  Wilson's  Statutes^  as  A>I' 
lows:  "In  pleading  the  performance  of  con- 
ditions precedent  in  a  contract,  It  shall  b« 
sufficient  to  state  that  the  party  duly  per- 
formed all  the  conditions  on  his  part)  and  if 
such  allegations  be  controverted,  the  party 
pleading  must  establish,  on  the  trial,  the 
facta  showing  such  performance" — and  then 
say:  "It  seems  that  the  burden  was  upon 
the  plaintiff  to  prove  on  the  trial  at  nisi  prlus 
a  compliance  with  the  agreement  which  b« 
pleaded  and  relied  upon." 

The  plaintiff  seeks  to  dlstingnlsh  the  Phil- 
lipe,  Davis,  and  Cake  Cases  (the  others  were 
not  published  when  the  briefs  were  filed)  on 
several  grounds,  most  of  which  are  disposed 
of  by  what  baa  been  said;  but  one,  undlsr 
posed  of,  is  that  In  those  cases  the  defendant 
specifically  pleaded  the  contract  and  alleged 
the  plalntllTs  failure  to  comply  with  It,  while 
in  this  case  the  answer  was  a  general  denial. 
The  plaintiff,  however,  based  his  cause  of 
action  upon  the  written  contract,  and  ex- 
cused himself  for  not  attaching' a  copy  as  an 
exhibit  to  his  petition  by  an  allegation  that 
he  had  delivered  hIa  copy  to  the  defendant, 
who  still  had  possession  of  it  He  further 
pleaded  that  lie  bad  given  to  the  defendant 
a  written  notice  of  his  claim  for  damages, 
and  excused' Minself  for  not  attaching  a  copy 
of  that  by  the  allegation  that  it  was  In  the 
possession  of  the  defendant.  The  suit  In  this 
case,  therefore, .  was  on  the  contract,  Just  as 
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it  was  inthC'CasieB  cited;. and  tbe  only  differ- 
ence is  tbat  iiere  the  qnestlon  arises  on  the 
proof,  and  not  on  the  pleadings.' 

[3]  The  plaintiff  testified  tbat  he  prepared 
a.  written  notice  and  left.it  with,  his  commis- 
sion firm  in  Kansas  City;:  Vbat,  the  firm  sub- 
sequently wrote  him  that  It  hadflled  the  no- 
tice; and  tbat  he  thereafter  saw  it  .in  the 
possession  of  the  claim  agent  of  the 'defend- 
ant It  is  so  maoifeat  that  this. testimony 
was  insufficient,  either  to  establish  the  cou> 
tents  of  the  notice  given,  or  the  time  within 
which  it  was  given,  that  it  is  umjecessary  to 
dwell  on  the  proposition.  Such  evidence  was 
wholly  lusufBcleot  to  sustain  the  burden  of 
proof  resting  on  the  plaintiff.  - 

[4]  The  able  argument  of  the  plaintiff  ttiat 
this  provision  of  the  contract  is  against  pub- 
lic policy  is  foreclosed  by  the  previous  decl> 
sions  of  the  court.  Many  authorities  are  cit- 
ed by  the  plaintiff  to  show  that  ttiis  provision 
of  the  contract  may  be  waived ;  but  it  is  un- 
necessary to  consider  the  question,  as  there 
is  not  sufficient  evidence  In  the  record  on 
wliich  to  sttst^ia  the' contention. 

Fpr  th^  reasons  hereiii  stated,  we  ti^^ 
the  case  should  be  reversed  and  remanded 
foii'  9  new  trial, 

FEB  CURIAM,    Adopted  in,  wbflt^, 


,     CJUAWSONv.  COTTlNqai^M»t,Bl, 
(Sqpccoq*  Conrt'Of  OUabonw.: ; July  18,  IMS,) 

"       ''t8yttahu*'hy  the'boart'.)  '         " 

1.  APPE^t  A-fit)  "Ebroe  i$  lOOi*)— WEViEyf— 
■Vebdict.         1 

Where  a  jury  decMesian  iesws  of  fact  un- 
der proper  instruction,  tbe^r.  verdict  will,  not 
be  disturbed  ^ou  appeal,  if  the  evidence,  tends 
reasonably  to  snpport  it;  and  the  facts  as 
found  by  them  will  be  treated  oii  appeal  aa 
true,,  though  eontrijverted  ,by;  ithe, opposite  party.< 
.  [ISd.  Note. — For  other  cages,  see  (Appeal  ajacl 
Error,  Cent.  Dig,  S|  3i)22,  3923-5^34;.  Dec, 
Dig.  ^  1&01.»]  .     ■  .  .      .  • 

2.  Indians  (§  10*)— XInpian'  t.^Nris^pw neb- 
Ship  BY  White  Man— CoJi'vetance.' 

A  white  man,  not  "a  imembpr  of  the  Osagd 
}<ation,  could  not  own  Iqnds  w  tb^.Q^aff^  Xar 
tion  in  August,  lOOjS;  and  a.  deed  f  rofli  jbun  to 
lands  In' that  ^a{)on  Was  void",'  and' ('onstltuted 
no  consideration  for' notes 'givei  ib'Paynient 
for  the  land.  .  ..•;;•,!<,: 
;  [E:*!.,  2Kot*.— For  Other  leaseti,  see  Indians, 
Cent,.  t>ig.  a  25,  29,  4fij  I^o.  pig.  «  10.»J^  ,. 

3.  .Vendor  aud  i'lUpciiApER  (J.  J89*),— Voip 
Sale— AcTioij  for,  P.bice— EpTorPEJ.. 

The  defendant  was"  not  estopi^ed.'b^  'tat- 
iag  posiession  of  the  land  nnder  tlie  dfied,  front 
mailing   the   dofonse  .that.it    was   illeghl   and 

void.  ....  ■.:    .         .;•.•; 

[Ed.  Note. — For  other  cases,  see  Vendor  and 
Purchasfer,  Cent!  Dig.  {§  881-^83;  De<5.  Dig. 
I  189.*] 

4.  Indians   (J  ID*)  — Indian  liANDs—  Saw 

AND  IMPBOVRMBRT. .  .       / 

The.  ;)rovi8ion  of  section  2- of.  the.  act  for 
the  division  of  the  lands  and  funds  of  toe 
Osage  Nation  (Act  June  28,  1906,  c.  .3572.  34 
Stat.  5.39).  **that  where  members  of  the  tribq 


are  ia'poiKseiaa  of  more  land  than  tbey  are 
entitled  to  after,  first  selection  herein,  said  mem- 
bers shall  have'  sixty  days  after  the  approval 
of  this  act  -to  dispose  6f  the  improvements  on 
said  land  to  otter  membera  of  the  tribe,"  did 
not  «on£er .  on  persona,  not  members  of  the 
tribe,  the  right  to  dispose  of  the  improvements. 
[Ed.  Note. — For  other  cases,  see  Indians,. 
Cent'Dil:  11  25,  29,  46;  Dec.  Dig.  |  10.»1 

Commissioners'  Opinion,  Division  No.  2^ 
Error  from  District  Oourt,  Osa«e  Coonty; 
L. -N:  Foe,  Judge. 

AetiofL  by  J.  B,  Clawsqn  against  C.  B.  Cot- 
ttngbam  and  Ida  Cotting^am.  Judgment  for 
dsfendanta,  and  .plaintiff,  brings  error.  Af- 
flrnted"  ■■  ■■  .  : 

Boone  '■  A  ■  McDonald,  of  Pawhuska,  for 
plaintiff  in  error.  T.  J.  Leahy,  of  Pawbua- 
ka,  for  defendants  in  error.  ■' 

ROSSER,  C.  This  w*«  a  suit  by  J.  B. 
Clawsoti  against  0.  B.-  Cottingham  and  Ida 
Cottingham'  to  i<ecoT«r  on  two  notes  for  the- 
sum  of  IIBOO  each,  glve)n"f€>r  part-  of  the  pur- 
chase price  of  certain  improvements  In  the 
Osage '  Nation.  The  notes  were  «xecuted 
AmgliEit  M,  1900!-  aad  were  due  respectively, 
Deceinber'l,  1906,  and  September  1,  1807.    J- 

B.  Oawson'is  a  white  man,  and  not  a  mem- 
ber of'  the  .Osi^  Trtfee  of  Iiidfans.  He  mar- 
ried a' nuidb^rof  tb»  tribe,  wlio  died  be- 
toife  t&«"  Dotes  werfe  gtveut  and  by  her  Was 
father  of  four  children,  members  of-  th&  tribe 
efltftJed'  to  a-'dhhrti  of  ttie  tribal  property. 

C.  B.  '0»tt1nghangi  te  ^a  white  man,  not  a 
member  bf  Vhe  Otage  Trifce,  but  Ids  wlf* 
And  codefenda«t''is  a  member  of  the  tribe: 
and '*e'Bfia  -their'  two  children  are  «ttltled 
to  shdre  In  the  property  of  the  tribe; 

■The-  iJlaintlff  was 'In-  posswslo*  of  the 
Diiid'.''aiid<  tmppovenients,  for  the  purchase 
price  Of.'Whldhi  the  notes  were  gtren,  and  liad. 
beeft'ln  {)06ae8sl6n  for  some  ye»rs  before  the 
trndei  was' uiBde;'«hd  the  deCenddht' C.  B. 
Cottin^^bam  had  worked  the  fbrin  as  bis  ten- 
ant'for  several '.years.  The  defendant  C.  B. 
Cottingham.  ihnd'  rUsed  «  cevu  crop  on  It 
the  year  he  purchasied  it.  end  retained  all 
titer 'corii,  IndTirtinfr  wimt.' plaintiff  would 
ba-ve  ■  r»oMivM  as '.renbi  if  .'Cottiiigham  had 
paid  rent,  as  he  was  accn^liomed  to  do.  The 
laiid  tvias  •iUed  upon  and  taken  ns  an  allot- 
ment fetr  idefeutant>;Ida  CdttiBghan  and 
some  ofitlie  ekildren  pf  defendiintB. 

There  i'tvas  a  verdict. and  Judgment  for  the 
defendants^  alsid  plaintiff  lias  appealed. 

,Tbei.«)urt  Instructed  the  Jury,  In  sub- 
stance, that  If  the  plaintiff  had  made  im- 
provement^! .on  Ijhe  :ta:nd>  sold,  or  caused  them 
to  be  made;  cm  bettalf  of  bis  minor  children, 
who  were  meoibera  .of  the  Osage  Tribe  of 
ladiana,  «nd  had  sold  the  improvements  and 
possessory  iright  to  thei  iadd'oQ  behalf  of 
hi&  minor  children,  that  they  should  find  for 
the  plaintltr.  He  also  instructed  the  Jury 
that  the  .parenta  of  miaor  children  were  the 
aaturta  guardians  of  the  children,  and  that 


•For  otAu  cases  see  eune  toplc'aod 'Mctlon  NUMBER  In  Dec  dia.  A  Am.  Dlf.  Kay-No.  Series  A  Rep'l  Iadezd» 
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If  iflalntUf  enteireA  npon'  the  Osage  riederya^ 
tlbn  and  Teduced  'the  land  In  qtestltin  td 
pobsetsibn,  and  had  placed  lasting  and  valltf^ 
able  iBtiitrovementB  there  for  the  betaeftt  of 
his  minor  chllOren,  tKat'he'had  a  tight  to 
sell  thi'  liJftproTements  Und''  could'  retoV«*^.' 
Atid  that  tf'  the  luiprovenlients  were'iilacM 
m^re  for  the  uae  and  hbneflt  of  tlnyotuei^ 
person  thaa  his  mlnot  chtMrm  that  he  ^Ai 
a  treapaader  and  had  nothing  to  6611.'  He 
also  Instrticted'  the  Jnry  thht  the  hot^'ito- 
p<H*ted  coiislderatlon,'  aiia  the  Hnrdeb  'M'A'^ 
«Bi  the  defendants  to  Show  that  plBiliitta  was 
not  entitled  to-  rectfvdn  Tbri'  sttttnoetit  of 
the:  law  seems  to  be  «b  favorable '4(1  tUe 
flaintlff  was  entitled  "to.'  '>.ri  •.:.';  i.  •  •''■■  ■ 
<  Tile  plaintiff  .had>  no  rt;bf  fa»  tli4  tJossbs- 
4loii-«f  the  lands,  or.' to 'bold  thencftr  any 
pdrpose,  except  on  behalf  of  Us'ieftttdreir 
asBid  for  their  benefit.  Section  2116>  -dt  ^^tbe 
Revised  Statutes  of  theiTTnlted  States  pto- 
TldeB:/  "Thatevei^  penton-iWbo  .makfes  »  neb^ 
tlement  on .  an j-: .  Idnds  -  b«dongiiig,  -  secwed.  -  on 
granted  by  treaty  with  <tkei  >  TlnHsdi  <8tait^ 
and .  any  Indian  tribey  wSa>  sopto^s-  cr  '.nti 
tempts  to  surrey 'Sucb  landa/zoiT-'to:  designate 
any:of.  thfeihdfHndarles>bt  toarlikigrtfees  <er 
otherwise,-. is  llaTile  to' h  'penalty  «<i6ne  Uidii' 
sand  dollars'.'  The  'President. tnay-moreoves 
ttCkd'stch.meastices  to  emiflajr  military  dbroe 
as  (he)  may  Judge  necessary  to  remove  any 
.such  persoB  fromthe  laieda."  -<-  .<:'■■  •■  •■ '° 
. .  [1]  .Xhe-jucy  fSetind  ttml;  plaintlfE  .wa*inot 
<d«(iHng  with;  tbe[I«nd«'Dq  betialt'of:hi»  mh 
HOI  children,  aodt  tbei>e  ia  sqffieient  ieiTld««w 
to>  sustain  their  ■  finding  ;«a^tUa  oourt  wlB 
tveat  the  fact  that.^he  was  acting  In.  his  ofrat 
int«)rest  as. estabUshed.  Oltjr/of 'Wrnnewood 
7.  Cox,  122  Pac.  628.  While  .tteplBtntM 
stated  that  be  was  representing  /Umaeilf  and 
J>lf ,cbll4ren,.  stlU  a  jreadlng  of, hl»< entire  jtss- 
idbnony  show*  that. .}>Q,cmslder?d<-ithe  lands 
and  moneys,  for  .tbe  piilce  ,»f  /  the  land  hlfl 
•own,  as  tho  following  extracts  fi^m  his  fsta 
aminatlpn  wiUi  s)i<»w:  "Q^  What  .Jkvfe^riE^ 
were  you  xeferrln*  ,tfl|  fOr.  ypqrsell?  A.  .1 
had  moaey  ).  handle^  aU, tl)e,lizne,  I..had 
-some  Interest  in  there, ,  because  1 1  h^d  .|KHm 
PAoney  In  there. -..Q.  Xt  was  yiour 'money, -ttiat 
^ou  were  trying. to,  get  put.  of  .the,  plac^?  ^ 
No,  air;  ev^y thing  ,t|)at^  Is  mine  is  {i^  iqiy 
children's.  Q.  'Why  di^p't,  you  take  the  notes 
la  their  name?  A-  Because.  I>dldn't  wa^^  to, 
1  have  always  done  a  etra,lght  forward  busi- 
ness." The  fact  that  he  tooli; ,  t|)e.  notes.  ii;i 
bis  own  name,  an^  brought  suit  aqon  then) 
In  bis  own  ..naoie,  .is  strong. indlcattoq,  ^bat 
be  considered  tbeqt  b^ 

[21  It  has  been  dedded  several,  times  t)iat 
aection  2118  prohibits  any  pe^ijion,  exeept  a 
member  of  an  Indian, tribe,  ffom  holding  or 
attempting  to  bold  lands  wltbjin  th^^  .reserva- 
tion of  . silcb  tribe.  See  Denton  v,' Capitol 
■Townslte  Co.,  6  Ind.  .T..  S96,,8^  S.  Vf.  852; 
McLaughlin  v.'  Ardmdre  Iipan  &  Ttiist  Ca, 
21  Okl.  173,  95  Pae.,t79;  Combs  v.  killer, 
24  Okl.  576,  103  Pac.  590.  '  ' 


'  nj  It  Is  contended  Ataf  Ch» '  def endaiit« 
arfe  estopped'  to  deny  the  cctaslde'ratton  of 
the  notes  sued  on;  but  an  estoppel ' cannot 
arise,  out; of  a  transaction  whdeb.l^  .void  as 
contrary  to  pqbllc  poUcyi,  la  thls<,QMe  the 
lap  prohibited  .the  plaintiff  from  dealing 
with  the  landi.as:  he  attempted  jto^d«;.  there- 
fore the  law  will  not  create  an  estoppel  in 
bis  f»vor<  . See  M^yias.v.  Cherokee  Sti^kl^e 
Stoi*  ABa'a,/58  Kw,,71?,  51.p«c,',219i;  SUel-. 
dflu  yrDonoboe,  40  kaa  34(6,.  19  Pac,,: 900; 
Swangav,  v.  Mayberry,  |59.,C»1.  91;  Light  T. 
qonfver,  10  OJU.  f?2,  63  .J^c.pSfi.  ,  .,  :, 
IiH  Tbe  plaiAtlfCdainj?  tWt.isectlw  ?  of 
tb^  ajct  itot  tbe.41ylsl^:o(i  l.^nd^  Ai\d  funds 
of  the  08%g9 :  I^'atloa  i%  Okliiboma  jferritory , 
♦n*,fo;r.,o(lib«r-j?nrpos«8  (34  ^t^t.  839),  ^avis 
bJnjj  tha, right,  tif  neU  tbe.  land.  ;;rhe|,pnoirft 
e\i>n  »fi(>^.  vjhffih,.)i»  r^es,  JI,^.,J^s..fp^^ws; 
t'Tbat,  whe|:«,memberfi.pf  the  )trib«  ate  .1^ 
pqssesslpB  of  loore.  ^n4'  t\iai(  tbe;y  aire  eutlt 
tied. to  aftfsr  &rs(  eelepti^  Jbe;:ein,.  ^ld,i»ei% 
bers  §haU,  have  sixty,  d^ys  a^ter  t^  approval 
oX.^hi?  ^<it,  tp.^dl^Rose  of  the  iuiproyements 
on  said  land  to  othiej;  zaemb^Siof  the  tribe," 
^iA,,tra4i8«ction  ^ok  i)lac^  within,  cq  days; 
but,;  as  already  sl^te^,  tbe.^pl^lut;^.  ^aq  not 
a.,ifi^mber,  of  tfie  trlbe,.ai)d,.as  £ionnd.by  Itb^ 
Jury,  was  seJliHg.,tl?e.  land  *9r,J)liwsei^' and 
nqt.for  his  dix^ldfexi.  ,He  b*d  iw.rigbf  .tp-oU 
tlier  bold  or  sell  ii;, for,  bis  own  bene^t-  .^^ 
beffig  ,irue,  .jtbfe , prpvlslon  i;eUed- w<>i^:,^S^ 
niot;  apply,. ^i^4(  b^  cpnnotjq^v^.  ,  ,_  ^  ,,. 
..  Xbe  Judg^en^  .sbould,  bie  affiri^iie^  ]_.  ; , ,,,, 

..iPiJB.C.wiAM,,  '^l^topted.'latwbple.'",  \[.', 


/'■.'jQ4^tkLy.';KYNi?S''|^tV,V    ""7, 

.(Snpc^m^,  .C^prt)  |Of .  Okjabonia,    iifJKtb  .  X%\ , 

■  .   '.   ..'"  .■);.  ..  -^^Tr)/.  '.  :    .:.  ..:  >  .    -•■.' 

'.n  u-{Syttai»»:l9'aie:Cciur*J  .1    ; >.  .u.K 

1.  Bn.^«  ■imf'Notns'^d  4ft2^-iActltdn:«i 

.l!>Aun..,    ,.■  .    ;  ;     -l     '  i>      '"    ■•,.,1 

It  U;no.derenSe'to'anaetiot  by  fH^trtMF 
feree  of  a  negotiable  p^mi88oryifofe''BK(rfii6'^ttle 
maker  :tfalit  tM  tiayee  was  induced  by  f£aud'>t6 
tcansfei  M>«  not*  te.  plaiptif f  .  >  ./  ...  I 
[Ed.  Note.— Fob  otter  cases,,  see  .BiVta  and 
Not3.  Cent  Dig. '«  13(^Tl35Z^13«4  ISBT^ 
1370]  Dec.  Dig.  S  «2.*]   ■      '  ••  •' 

(Aiiditigwil  ^llabut  Ifi  Editorial  .Staff.) ,. 

2.  Affkal  ano  Ebbob  (i,1177*)r->-Disro8JTioif 

OF    CACaW-:8EVEHSAI,.  .  1  ..  .. 

■wnile  6rdii)tfrily  on,  TeVersal,  where  the 
facts  aW  taidisputed,  it  is  the  dHity  Of  the  Sh-" 
preme  Court  to  cendsv  "Judgaent,  yet,  Wtiece-  It 
SiPpears  that '^ateiial  evidenpe  W  defendant's 
behalf  ■was .  excluded,  because  .not '  in  '  propef 
fbttn,  the  case  Will  be  'Amand'ed.'    '     '    '  ' 

[Ed.  Note.— i*of' Wh«*  e88e8,'S*e  Aipeal  and 
Error,  Gent.  Di«,!:»>  «5»7-4e04,  >4«0e-4M.0> 
Dec,  Dig"l  WT-TJ..;.)     .   •  ■.  i     ill-.'-  . -v 

,'  Commissioners'  bplbijjri,'  Dtvisioii  No.  IK 
ErrOir  from  plstficr  Court,  Pontotoc  Courftiy; 
Robt  M.  Bailey;  Judge.  '  . 

Action  by  X  A-  Gamel  against  j;C,  Hynd^ 
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and  A«iiee  Byndsi  Ju^giment  for  defendants, 
and  plaintiff  brings  «rror.  Reversed  and  re- 
manded. 

R.  W.  Sliepberd,  of  CHilckasba,  and  J.  F. 
McKeel,  of  Ada^  for  plialntlff  in  error.  Clin- 
ton A.  Galbraltb,  and  Tom  D.  McKeowu,  bottl 
of  Ada,  for  defendants  in  error'.  '' 

R08SER,  0.  TblB  was  an  action  by  J.  A. 
Gamel  against  J.  C.  Hynds  and  Agnes  Hynds 
on  three  notes  for  tbe  sum  of  (800  ekcb,  dat- 
ed at  8Dlpbur,  Ind.  T.,  August  17,  1B06,  and 
due,  respectively,  August  17,  1908,  August  17, 
1909,  and  Aogust  17,  1910,  executed  by  tbe 
defendants  to  M.  B.  Breckenridge,  and  by  bim 
transferred  to  plaintiff  as  collateral  security 
for  a  note  which  Breckenridge  bad  executed 
to  him.  The  notes,  upon  their  face-,'  show 
that  they  wei«  given  for  a  pert  of  the  pur- 
chase price  of  certain  real  property  in  the 
town  of  Ada,  Ind  T.,  and  show  that  they 
were  secured  by  a  vendor's  Hen  on  the  prop^ 
erty.  Upon  tbe  trial  of  tbe  cause,  there  was 
a  verdict  and  Judgment  for  the  defendants, 
and  plaintiff  has  appealed. 

[1]  The  court  instructed  the  Jury  that  If 
the  notes  were  transferred  by  Breckenridge 
to  the  plaintiff  as  collateral  security  for  th6 
note  given  by  Breckenridge  to  plaintiff,  and 
If  the  execution  of  that  note  was  secured  by 
fraud  and  misrepresentation  on  the  part  of 
the  plaintiff,  they  should  find  for  the  defend- 
ants. This  was  error.  The  defendants  bad 
no  right  to  defend  tber  action  upon  the  ground 
that  tbe  assignment  of  the  notes  from  Breck- 
enridge to  Oamel  had  been  procured  "by 
fraud,  Tbe  maker  of  a  promissory  note  can- 
not. In  an  action  brought  against  him  by  tbe 
Indorsee  of  transferee  thereof,  litigate  ques- 
tions that'  can  properly  arise  only  between 
tbe  holdier  and  his  immediate!  ittdorser.  Htil- 
ley  V.  Chedic,  22  NeT.  127,  36  Pac.  783,  68 
Am.  St  Rep.  729;  Jobnaon  ▼.„  Oonklin,  119 
ind.  109,  21  N.  B.  462;  Bntier  r.  Sturgesi 
6  Blackf.  (Ind.)  186;  Blacker  v.  Dunbar,  108 
Ind.  ^17,  9  N.  E.  104 ;  Fairfield  v.  Adams, 
16  pick.  (Mass.)  381;  Nicolay  v.  Frltschle,  40 
Mo.  67;  Cocker  v.  Cocker,  2  Mo.  App-.  451; 
Brown  v.  Clark,  14  Pa.  469;  Wells  v.  Schoon- 
over,  9  Helsk,  (Tenn.)  805;  Hutchlngs  v.  Rlen- 
balter,  23  R.  I.  618,  51  AU.  429,  58  U  R.  A 
680;  Brown  T.  Cbehowortb,  51  Tex.  469; 
Gelsrelter  r.  Sevier,  33  Ark.  622;  Bboker 
V.  Bobbins,  26  Ark.  660. 

In  Caldwell  v.  I^wrence,  84  III.  I6l,  the 
oonrt  said:  "One  of  them  pleaded  specially 
that  plaintiff,  for  a  valuable  consideration, 
bad  delivered  the  note  back  to  the  payee,  and 
thereby  liad  parted  with  all  his  right  and 
interest  in  tlie  note,  a^d  that  the  right  of  ac- 
tion hkd' revived  in  I  the  payee.  A  demurrer 
was  sastained  to  this  pleai  and,  we  think) 
very  properly.  Tbe  legal  title,  to  the  ncjte 
was  still  in  plaintiff,  an<^  tbe  facts  averred 
simply  showed  that  tbe  payee  wag  equitably 
entitled  to  the  proceeds;  but  tbls  is  a  ques- 
tion with  which  defendant  need  not  concern 


bimself .  It  Is  not  alleged  ke  had  ai^  defense 
to  the  note  as  against  .tbe  payee;  and  in 
wbom  were  the  equities  is  a  matter  of  w> 
consequence.  Had  tbe  plea  set  forth  facts 
which  constituted  a  defense  to  the  note,  el- 
tber  in.  whole  op  in  part,  a  very  different 
question  would  have  heen  presented.  Thele- 
g»i  titie  of  the  note  remaining  in  plaintiff,  tbe 
fact  that  pay^e'  may  have  been  the  equitable 
owner  constitutes  no  sort  of  defense  to  the 
action.  The  suit  was  rightfully  brought  in 
the/nao>e  of  the  party  in  whom  was  tbe  legal 
title  to  the.  Indebtedness;-  and  Itcan  mak»  bo 
difference  to^  defendant  who.  may  have  been 
tbe  eguitable  owner  «f  the  note^  if  be  ba.i  no 
defense  on  the  merits." 
-  &B  Robinson  Reduction  Co.  t.  Johnson,  10 
Colo.  Appl  135,  60  Pac.  215,  the  conrt  said: 
"The  defendant  undertook  to  Inquire  into  the 
oonsideration  of  the  assignments  to  tbe.pU.in- 
tlff,  and  tbe  court  refused  to  admit  tlie  evi- 
dence. If  the  defendant  owed  the  debt,  pay- 
ment to  the  assignee  would  dlscliarge  it;  and 
It  is  Imbutetial  what,  as  between  aastgnora 
and  assignees,  the  consideration  was,  or 
whether  there  was  any.  Welch  v.  Mayer,  4 
CV>lo.  AtV.  440,  36  Pac.  613 ;  Walsh  v.  Allen, 
6  Colo.  Apvi  803,  40  PaC.  478."  See  Black- 
ford V.  Westchester  Fire  Ins.  C!o.,  101  Fed. 
90,  41  C.  G.  A.  226;  Allen  r.  Brown,  44  N.  T. 
228. 

Tbe  assignor  or  indorser  on  negotiable  In- 
strumeotd  must  protect  bis  own  Intwest, 
wfafere  be  has  been  induced  to  assign  or'  in- 
dorse tbrtVUgb  fraud;  and  tbe  maker  cannot 
defend  or  set  up  matters  of  defense  which 
only  exist  between  the  indorser  and  indorsee. 
Breckenridge  would  have  tbe  right  to  pro- 
tect hlbiself  °by  proper  proceedings,  if  he  was 
defrauded 'Into  transferring  tbe  note. 
'  rn  the  present  case  a  defense  on  the  merits 
was  pleaded,  in  that  it  was  claimed  that  tbe 
notes  Were  executed-  as  ah  accommodation; 
but  there  was  a  fallnre  of  proof  upon  tliat 
Allegation;  and  tbe  proof  as  to  how  plaintiff 
became  the  bolder  oH  the  notes  became  imma- 
terial, because  it  was  k  question  with  whidi 
thfe  defense'  hiad  no  twncem. 

The  toiiWiislons  arriVed'  at  here  are  In  no 
way'  in'  conill'ct  with  the  decision  of  Jones  v. 
Wheel**,  23  Oki:  T71,  101  Pac.  1112;  In  that 
case  It  was  shown  in  the  evidence  on'  the 
part  of  plaintiff'  that  tbe  note  was  trailsfeir- 
red  by  the  executor  of  tbe  esftate  of  Wm.  G. 
Wheeler  without  authority,  order,  or  proceed- 
ings '  in  the  j)robate  court,  and  it  was  held 
that  a!  transfer  of  the  executor,  without  such 
an  order  or  authority,  was  without  validity, 
and  did  not  convey  tbe  titlie  to  the  note;  and 
the  effect  of  the 'decision  was  that  a  recovery 
by  tbe  transferee  or  {indorsee  would  not  have 
beeh  a  pfotectlon  against  a  suit  by  tbe  true 
owners'  ot  'the  nbte.  In  the  present  case, 
howeter,  It  ^admitted  tliat  the  legal  title  t« 
tbe' note  passed, to  the  plaintiff;  and  untjf 
the  indo'rsemeni  or  transfer  to  hbn  was  can- 
celed by  proper  proceedings  brought  by  the 
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pnyai,  Breckenrldsc^  ylalntUt  had  the  ri^tt  to 
sue  upon,  tbe  note,'  wid  a  judgment  in  Us 
faTor  would  bare  been  a  bar  to  any  action 
against  the  maker  by  Brecdcenrldge. 

There  was  an  effort  made  to  prove  the 
Judgment  of  tbe  court  ot  Mexico  in  favor  of 
Breckenridge  upon  tlie  note,  for  the  payment 
of  which  the  notes  in  suit  in  this  case  were 
transferred  as  collateral,  but  it  failed  for 
want  of  proper  certification;  and  there  was 
absolutely  no  proof .  offered,  or  attempted  to 
be  offered,  tending  to  show,  that  the  notes 
sued  on  were  giyea  for  the  aooommodatlon  of 
Breckenridge. 

[2}  Ordinarily,  where  tbe  tacts  are  undis- 
puted, it  is  the  duty  of  this  coart  to  render 
Judgment;  but  it  appears  in  this  case  tliat 
some  material  evidence  on  behalf  of  defend- 
ants was  excluded  because  not  In  prop«' 
form,  and  it  is  therefore  deemed  proper  tliat 
this  case  should  be.  reversed  and  remanded. 
If  it  should  appear  upon  another  trial  that 
the  defendants  were  accommodation  makers 
of  the  notes,  and  that  the  plaintiff  obtained 
them  by  fraud,  the  defendants  would  be  en- 
.titled  to  prevail. 

-■  FEB  CURIAM.    Adopted  In  whole. 


JOBDAN  et  at  v.  NEIKR  et  aL 
(Snpreme  Court  of  Oklahoma.    May  14,  ldl2.) 

(Si/Uahiii' iv  tk*  Cowrt.) 

X  Shebiffs  and  Constablcs   (I  167*)— Or- 
nciAi.  Bond— Surety's  Liability. 

Sureties  on  the  official  bond  of  a  sheriff 
are  only,  answerable  for  the  acts  of  their  prin- 
cipol  while  engaged  in  tbe  performance  of 
some  duty  imposed  upon  him  by  law,  or  for 
an  omission  to  perform  sn^ch  ^uty. 

[Ed.  Note. — For  other  cases,  see  Sheriffs  and 
Constable*,  Cent  Dig.  ||  S5*-371;    Dec.  Dig. 

f-  167. •]  •  ■  .  .rl  . 

2.  SflKKins  AND  Constables   (|  157*)— Or- 
.  nciAi,  .Bond— SuBBTiEs'  Liabilitt— CotLoa 

OF  Office. 

To  coustitnte  color  of  office,  such  as  will 
render  an  officer's  sureties  liable  for  his  wrong- 
ful acts,  something  else  mast  be  shown  besides 
tbe  fact  that  to  doing  the  act  comi^ained  of 
the  officer  claimed  to  be  acting  in  an  official 
Oipacity.  tf  he  la  armed  with  no  writ,  or  if 
the'  writ  under  wfaich  be  acta  is  utterly  void, 
and,  if  there  is  at'thiitime  no  statute  which 
autborized'  tb«  aot  to  ,be  done  without  process, 
then  there  is  no  such  color  of  office  as  will 
enable  bim  to  innpoae  a'  liability  upon  the 
sureties' on '  his  official  bond.  '    ' 

[E/d^  Mfote.~-FoT  other  esse*,  see  Sheriffs  and 
ConstaJxIeB,  Cent  Dig.  |§  354-371';    Dec;  Dig. 

(Additional  SyltobiM  tv  Bditarial  Btaff.) 

8.  SHtairrs  and  Constables  C|  100*)— Mis- 
'  CONDDOT  ar  Deputixst— Sheriff's  'LiaSil- 
rrr. 

Where  plaintiff's  husband  w^s  shot  and 
killed  by  deputy  sheriffs,  and  the  shooting  was 
not  jnatifiable  under  the 'circumstances,  but 
constituted  a  trespass  for  which  tbe  deputies 
would  be  answerable  in  damages,  the  sheriff 
would  also  be  liable  as  an  individual  participant 


fo'the  affair,  if  be  Was  preeentf,  aiding,  assist- 
ing, abetting,  or  encouragiag. 

[Ed.  Note. — ^For  other  cases,  see  Sheriffs  and 
Constables,  Cent  Dig.  |{  158-173;  Dec.  Dig. 
f  100.*] 

Commissioners'  Opinion,  Division  No.  2. 
Error  firom  District  Court,  Washington 
County;  Preslie  B.  Cole,  Judge. 

Action  by  Pauline  Near  and  others  against 
Jolin  D.  Jordan  and  others.  Judgment  for 
plaintiffs,  and  defendants  bring  error.  Re- 
versed and  remanded. 

John  E.  Palmer,  J.  B.  Charlton,  and  Mont- 
gomery &  O'Meara,  all  of  Bartlesville,  for 
plaintiffs  in  error.  Chas.  W.  Pennel,  of  Bar- 
tlesville, and  F.  J.  Oyler,  of  lola,  Kan.,  for 
defendants  in  error.. 

BREWER,  C.  This  is  a  suit  against  tlie 
sheriff  of  Washington  county,  two  of  his 
deputies,  and  the  sureties  on  his  official 
bond. 

It  was  brought  by  Pauline  Neer,  as  widow 
of  John  Neer,  deceased,  to  recover  for  the  al- 
leged wrongful  death  of  her  husband  at  tbe 
liands  of  the  sheriff,  John  D.  Jordan,  and 
his  deputies,  R.  S.  Duke  and  Jolm  C.  Vann. 
It  was  tried  in  the  district  court  of  Wash- 
ington county  on  September  27,  1909,  and  re- 
sulted in  a  verdict  and  judgment  of  $2,500 
against  all  of  the  defendants,  except  one  of 
the  bondsmen,  for  whom  the  court  directed  a 
verdict 

The. portion  of  tlie  petition  intended  to 
show  liability  upon  the  part  of  the  defend- 
ants, including  the  sureties  on  the  offidai 
bond,  is  as  follows:  "Plaintiff  further  states 
that  on  the  20th  day  of  January,  1909,  at 
about  11  o'clock  p.  m.  of  said  date,  the  de- 
ceased, John  Neer,  was  legally,  lawfully, 
and  i>eaceably  traveling  along  and  on  the 
public  highway  on  West  Third  street,  in 
Bartlesville,  Washington  county,  Oklahoma, 
and  at.  a  point  on  said  West  Ttilrd  street 
just  beyond  Ipne  avenue,  in  said  city  afore- 
said; tliat  tb^  defendants,  John  D.  Jordan, 
John  C.  Vann,  and  R.  S.  Duke,  did,  while 
making  a  raid  on  the  joints  In  said  West 
Bartlesville,.  Oklahoma,  and  while  on  duty 
and  acting  in  their  official  capacity  as  sher- 
iff, deputy  sheriff, .and  undersheriff  of  said 
county  and  state,  together  and  acting  in  con- 
cert, wantonly,  willfully,  carelessly,  negli- 
gently, re^leasly,  unlawfully,  and  malicious- 
ly flee  oil  and  discharge  their  revolvers, 
which  were  then  and  there  loaded  with  pow- 
der and  leaden  balls,  at  and  into  the  badi 
and  body  of  him.  the  said  John  Neer,  amd 
from  the  effects  of  said  wounds  thus  receiv- 
ed lie,. tbe  said  John  Neer,  then  and  there 
dtedj  i^nd  that  the  said  John  Neer  did  not 
in  any  manner  whatsoever  contribute  to  said 
injury  aforesaid." 

The  defendant  Jordan  answered  by  general 
denial;  and,  further,  that  he  had  nothing  to 
do.  or  connection  with,  the  killing;  and  that 
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If  Duke  and  Vaim,  ^f  either  xit  tbem,  did  la 
fact  do  the  klllioc  tbat  It  waB  dotie  In  ^elf^ 
defense,  pake  and  Vann  answered,  admit- 
ting that  tb6y  were  presebt  tdiid  participated 
in  the  shooting  mMfe  during  which  Neer  lost 
his  Ufetbut  that  tb^y  and  each  of  them' act- 
'fid.only  in' hlB! neceesarr  self-defenae.  -' 

The  sureties  «n  tbie  ^ind  denied  HablHty, 
and  set-up  the  specleV  defenseof  :an  altera^ 
tlon.of  thfe: instrument,'  throi^h  the  dtrlkliig 
out  of  the  name  of  ot»  bondBman.  and''8ab-' 
8tltutlng  that  of  another  person,  af tier' the 
bond  had  bfep  appraved  and  filed,  j    ,    ,i 

At  the  beginning  of.  the  trial,,  tj^e  .defend- 
ants objected,  ejich  fqr  hlmaelf , '  and  the 
bqndsmen  forth^ms^lTes,  to  t^e  introducti^i^p 
of  any  evidence  under  th.e  petition.  At  tbp 
close  of  plaintiff's  evidence,  the  defendants,, 
each  for  hipiself,  and  .,the  bqndsiueo^  .for  ' 
therhsel'ves,  ■tifeiniirffed  to  .the  e.'fidence.  and 
ibbvied  for'an  Instructed"  verdict.  I^hese  be- 
ing overruled  arid  exceptfoiis  baVed,'  the  de- 
fendants Intrpduced  their  teatlniony. 

A  ntfrnber  of  questions'  are  urged;  but,  os 
■wiB'iiew  thfe  case' ^fter  a. careful  study  of 
'thfe  pleading  and  the' evidence;  It, is.  unne'cea-. 
sary  to  review  all  of  .them. 

At  the  close  of  all  the'evlderice,  the  fol- 
lowing insti-uctlori  wai^  a^ed  by  the  sheriff 
and  refused  by.tte  court;  V'^iere  c^'n  be  no 
'recovery'  a'galiist  John  p.  J°oi:d{^n  in  t'hls.  case 
for  any  shooting  done  by' Dute 'or  ''Parin,  un- 
less you  believe  from  the  eVidence  that  the; 
said  Jordan  was.  present,,  aiding,  abetti'n'g,; 
'or  assisting  the  said  Pu'ke  or  yin'ri.^'.'"Also, 
to  the  interest  of  the  bondsinen'.  the  follow- 
ing instnictldn  was  requested  'ahd  refused: 
"There 'can  be  "HO  recovery  agc|lns't  the  sher- 
iff or' his- bohfism^'  ioT  dny"act  qf  either 
■Wlrin  br  Dnki,  becaiisfe  ther|  is  po  "Evidence 
ten'dlng  to  show  that  atiy  act  ilone  by  the 
defendants' Vaim  'or  Puke"  wad  required  by 
their  office  is  deputy  ^het^ff,  or' Was  dohe'lij 
■rtttne  of  sailA  office/"  The  flW  instruction 
should  h^v^  been!  given  bhder  the'evldeuce 
In  this  'ciise: '  abd  th^ '  second  .  ^honld  '  .have 
been  glv)jh,''lli''ijo  far  as' tt  iffelated  to  the 
bondsmeii:  •'.'''   "'  '  '.  '"'  '"  ;'    '• '    • 

[i1  ^e  piiiiAtliiF  seeth's  To  have  l^h  car'^ 
tilt,  both  In  tttfe  t)lefldlii$  and. in  the  evidence, 
to  «ho\v  thni! ■« 'the'  ttiile  qf 'the'dlttculty  In 
which  Tjfer  lost'hlsf  life  that  both  Neer  and 
his  eompaillDh's"' ■iJrere  proteedlng  quietly 
along  the  hlghWAy  In  thfe  ^eace  of  the  state, 
and  vioWtlng  no  laW,;  and  that  the  officers 
Mad  no.  warriant  foi"  ■their  arfestj  and  that 
■Uiey.  wcr(6  liot  cdmmlttii^  a  misdemeanor  in 
the  pi'eseniie  of  th^  officers  which  would  jus- 
tify or  a^ithorize  an' arrest.  If 'this  Is  true; 
tbte  two' deputies,  In  halting  qr  Accosting',  the 
yotmg  nifen,  could  riot  hav6  been  in 'this  ex- 
ercise- of  any  authority  conferred'  6il  them 
by  law,' or  necessary '6r  prdi)er  to  be  done 
under  authority  of  their  office.  If  plplntiir's 
evidence  U  tru^,  ^hb  deiputles  Puke  and 
''^ann  were  niked  '  trespassers^  If'  the  de- 
fendants' evidence  is  tWe,  Dnk^  'arid  'V'arin 
In  a  civil  planner  asked. .the  yqung.pien  to 


''gbtisr  oi<'"b»ld:on  k  nfaidte,''  and  ■^ren  aA' 
Bwered'  bf^  shots  .fibtti'  the  revolvers  <>f  tiie 
Toang  .men,  wUdr  the^  returned  in  their 
necessary  self-def etite." '  Tinftder  norie  of  t&e 
'proo£  were'  the  bolidsmen  liable,  Jiecansa 
nothing  done 'Ijy' the  deptities  was  done  b^ 
virtue  of  their  office;  arid,  not  being  so  doni, 
'Jttielr  act,  if 'ffVoA'gful,'  was  not  within  the 
obligation  of  ithe  bond, -under 'a  number  of 
decisions  6t  this  coUrt,  bi  which  this  rale  la 
'dnhonnoed  and  kSberei  to  under  the  doc- 
-tttne  of  starb'  decisis.  ' 

[2]'  In  the  recent  chse  of  'Enuifla  v.  SherrlU 
et  al.,  29  OkL  100,  116  Pac.  420,  the  anthor- 
itles.  in  thiS' jbrtBfllctioh "  are  collected  and 
reviewed.  In  -  theit  cas«'  -suit  -was  brongbt 
against  a  constable' and  hlB  bdnd  for  an  al- 
leged injury  iritllcted  or.  plalntiS  by  the  coif. 
starble.  The  trial  court 'stiMSined  a  demut- 
ver  to  the  erid'eDce,'aud' the  catiseWas  ap- 
t)ealed  to  tills  oonrtr'lD'  reviewing' which  the 
court  say::  "The 'demttrrets 'to  the  evidence 
.weresustfltned,  <m  the  gromid  that  the  plidn- 
tiff  did  nbt  shew  tlUit  the  officer  was  acting 
nudet  legal  piviceds,  orthat'  t6ere  was  cause 
for  arrest  without  warrant,  but  proved  iner^ 
ly  a  naked  trespass,  for  which  no  action  up- 
on the  bondiwUi  Be/'  In  th'at  case  the  court 
referred  to  the  cases  of  Dysert  et  al.  v.  Lur- 
ty  et  al.,  3  Okl.  601,  41  Pac.  724,  Lowe  et  al. 
V.  City  of  Guthrie,  4  Okl.  287,  44  Pac.  198, 
decided  by.  £be. Oklahoma  TbrritotHal  Su- 
preme Courts,  alsot  to  the  case  of  Ohandler  ▼. 
Rutherford,  ioi  Fed.  774,  4^  C.  O.  A.  218, 
decided  by  the  Ol-rcult  Court  of  Appeal^ 
Qlghth  Circuit,  and  t^uotes  With  approval  the 
^ule  announced  therein,,  as  follows:  "To  con- 
stitute color  of  office,  such  as  wUl  render  an 
officer's  sureties  liable  for  hla  wrongful  acts, 
sotnething' else  must  b^  shown  besides  the 
fact  that  In  doing  tiie  act  complained  of  the 
oMcet.  qlalmed  to  be  acting  la  an  official  ca- 
pacity. If  he  is  armed  with  no  writ,  or  if 
the  writ  under  .which  Jie  aiets  is  utterly  void; 
aad'If  there,  is  at  the  time  'no'stathte  which 
a.nthorlzes  the  act  to  be  done  without  pro- 
cess, then  there  is  pb  such  color  of  office  as 
will  enable  him  ;t»Jmpose  a  liability  upon 
ttie  sureties  In  his  official  bond."  Therefore 
the  court  should  hare  instructed  the  Jury  to 
return  a  yerdlct  ip  favor  of  the  bondsmea. 

[1]  The  court  should  also  baveglvfo.  In 
effect,  the  iuatractlon  ^sked  Ijy  the  sheriff. 
As  to.  him,  there  Vfas  a  question  ^or  the  Jury. 
There  was  no  proof  of  IlablUty  upon  Ids 
part  because  of. the.  official  reltitlon  between 
him  and  the  deputies;  'but  th^re  is  some 
proof,  however  slight,  that.  If  the  depiitles 
were-iia.  faet  in  the  wrong  andtimmiiiltting  a 
trespass,  ,,t^at  tended  to  associate  or  con- 
nect the  sheriff  with  the  difficult.  In  other 
words,  If  the  shooting  by  the  deputies  'was 
ribt  Justifiable .  under  the  circumstances,  but 
was  a  trespass  for  which  they  are  answer- 
able-  in  damages,  and  the  sheriff  was  pres- 
ent, "aiding;  assisting,  abetting  or  enconrag- 
Ing"  the  commission  of  the  vtrougful  act, 
then,  he  would.,  be  liable  as  an  Individual 
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participant  therein.  T7pon  a  new  trial,  If  thef 
erlAence  Aotild  jtatlfSr  St,T8iich  Instruction 
BhQpId  be  glTfo,.  Xha  tIcwb  ber^n  express- 
ed eliminate  tbe  ne«686lty  of  passing  upon 
a  number  pf  otber  InterestLDg  questions,  as 
they  grew  out  of  the  question,  of  the  llabl\- 
Ity  of  the  bond,  and  will  not  arise  in  a  i^ 
trial  of  the  case. 

Hie  cause  should' tie  rerersed  and  remand- 
ed, to  be  proceeded  with  In  accordance  here- 
with. 

>  FEB  CURIAM.    Adoptwl  In  wbol& 


feMSSET  et  ai  t-  '^TEOTTEK. 
(Sopreae  Court  of  Oklahoma.    May  14,  1912.) 

.    iStUabu*  by  «•  Ooi»t.) 

1.  Appeal  ahd  Ebbob  (|  1001*)— Rbvibw— 
;  bvidencb. 

Where  thilr^.  is  evidence  teasonably  tend- 
ing to  support  ^  verdict,  a  judgment  baaed  on 
the  verdict  win  not  be  reyersea  on  appeaL 

[Ed.  Ifote.-^For  other  cases,  see  Appeal  and 
Error.  Qent  Dig.  ||.382;2,. 8828-3884;  Dec. 
Dig.  I  10(tt.»l  ,,/ 

2.  AfPBAi,'j.ND   Ebbob    (f  1 882*.)  ^  iMtTVUO- 
xioNs— Bto^^o.  AiAEOK  Ebbob.       .,    . 

A  party  cannot  b?  beard  to.  complain  of 
'ah  iniitructjon  In  substance  the  same  as  one 
Tequerted  by  himsi^lf. 

.  [Ed.,  Nptfl,— For  other  case*,  ««e  Appeal  and 
■Error,  Xi^i^t.  Dig.  |f  8!S9l-^eia; .  Dec.  Dig.  | 

^•*K ,  ■... .     „.,:,■.;,■•'.■■..■■,;•,.,•  ..    .  •. 

-      fAOdiitbna  ffglUbta  V^  mHoHdl  Btaff.) 

8.  Afpiv&l  AJtD  Ebbob    (§  231*).-<-I«STBi0O- 
.  ;ii(»Ns-'-EBB0B  Ifiiox,  Shows. 
''      An'  instruction' complained  of  .on  a  writ 
of  error  will  not  be  reviewed,"  wb6r^  the  de- 
fect is  m>\  ,W>aciflcf^ljr  ,,pointed  nut-         :  < 

[Ed»  Note.— For  other  cfuses.  Me  Appeal  and 
Error,  Cent  d4  IJ  128^1351^  Dec:' Dig,! 

I43i.*j,. ,    ,,■         •.„  .,: 

'' ,  Commissioner?'  Op^n^6n,  DlvlBi(jn  No. '  i 
Error  from  Distiiet-  Caurt<  Oklahoma.  Coun- 
ty; Oeo.  W;  Clarlt,  Jud^e..i 

Action  by  Darid.'Ti'dttei'  against  W.  C. 
Brissey  and  James .  Trotter.  Judgment  for 
plaintUC,!.  and .  defeudantM  bring  error.  Af- 
firmed. 

'  Warren  |II.  Pyn^c'.BPft  Sawy  iVhJte,.  both 
^  Oklahoma  (Jtty,  |or  p^fi^ntiffs  in  error,  W. 
IT.  Wilson,  John  Tpmernn,.  aa4  H.  £V  Elder, 
&1I  of  Oklahoma  City,  (Or  defendant  in  error. 

■  KOSSER,  p.'  This  was  a  suit  by  David 
I'rottet,  hereinafter  called  jjlaintiff,' against 
W.  C.  BrisseJ'  and  James. ttrotter,  hereinafter 
called  defendants,  to'  recover  the  value,  of 
certain  cattle  and  certain  fodder,  cotton  seed, 
«aU(e,'and  o6tA  -Datld  Troiter  is  th^'n«ph- 
4w  M  James  Trotiferand  a  eousta  of  the' wife 
eC  W.  XI.  .Brisief.  /Thepetltien  alleges  that, 
while  platntilT'was  bt  -nntKii^d  nilnd  and  un- 
able to  understand  the^  nature  of  th^  transac- 
tion, the  defen'dants  Induced  him  Wtrad^  the 
fettle  and  feed  sttifC  to  defendant  Briasey 


for  k  certain  trftat  .t>f 'lana  In  Roger  MlllCi 
loounty.  It  furtber  alleges  that  ds  soon  as  be 
recovered  biis  mind,'  and  was  able  to  'undep- 
-stand  and  to  transact  business,  be  3emande4 
the  return  of  the  property  whicb  be  had  de- 
livered to  the  defendants;  and  offered  to  re- 
convey  the  land  to  W.  O.  Brissey.  H6  re- 
covered a  Judgment,  and  defendants  have 
appealed..  .    ' 

[1]  The  defendants,  as  one  of  the  grounds 
for  reversal,  say  that  the  evidence  vrda  not 
sufficient  to  show  that  the  platntifl  was  of 
unsound  mibd  at  the'tirne  of  the  transaction. 
The  evidence  upon'  the  part  of  tbe  plaintiff 
shows  that  for 'sottie  time  btfore  the  trade  he 
was  in  bad  health ;  that  his  conduct  was  pe'- 
cullar;  that  he  COuld  not  talk  connectedly; 
that  he  was  restless;  that  while  engaged  la 
conversation' with  people  visiting  at  his  house 
he  #ould  abruptly  leave,  without  any  esdu^ 
or  reason;  that  be  left  bia  hoUie'  durtbg'  a 
rain  stormc/'  iigalnst  the  objections  of  'his 
iieigbbott«,  to  ito  to  the  bome  of  defendant 
James  Trotter.  'It  albo'«howa  that  a  shovt 
tlm#  eifter  the  trdniSactidn  some  ^teps  wet% 
taken  by  his  relatives  to  have  him  exattiiued 
with  refeirenc^  to  bis  sanity. '  IM  deed  v^as 
made  Noreinber  6,'  1906;  and  on  the  ISth  itt 
January,  1907;  Jam*  Tr<»ttef  wrote  to  Thofl. 
Boyd,  plalntitrB  fatb«f4ri-?aw,  the  fbOowlhg 
letter:' • '<Bdne8  Cltr,  Oklki  Jan.  13,  190*. 
Mr.  Thofaas  Bbyd^-Deftp  Sir:  I  write  to  yo« 
in  regard  to  Dave.  He  s^ths  better  at  times, 
but-my  dppiillon  la  that  Dave  neaVer  will  do 
anything  With  thatlhiid  but  west  and  U  1 
'were''you'I  would 'go  'and' Dee  the  Und  at  6ncft 
and'  if  It  IS  as  ^od  "fis  rfetwWted' Vbu  can 
buy-  the  blher  80' now  chieipi'andhdld'tt  all 
or  you  can  sell  "It  all  to  &am  Hoff  in  and 
makfe  at  least 'OOO?.''  1  -don't  thint  Da^e  ba% 
anir  botlWi  of  doinr  attytllttg  atati  at'least 
he  said  he  'rieavet  wBl  %*rfc  any  mor^.  1 
have  almo*  -(Jome  W'thc)'  conclusion'  that 
Dave  has  a  motive  lb  doia^  Just  as'  be  is  fir 
a  purpose 'and  I  thto"k''that  the  sooner  foil 
take  hold' for 'NerVy  and  the  child  ttle  better. 
Dav6  never  was  cheated  in  thfe  trade.  The 
land  Is  wortii  at  least  600$  inore  than  lie 
ga'vefor 'Mr  so'sais  good  men  that  know^  th* 
land.  V&vi  Will  Hot  sell  tfae'  land  to'  you  dr 
anyiOne'«i*e;'  I  Write  you  this  as  a  friend^ 
not  for  pa^  or  profit  I  am  sorry  I  bad'  any- 
thing to  iiy  MthTiie  cattle  but  my  bone^t 
oplnldn  Isthrft' tbe  cattlfe  deftl  ;dr 'the  land 
deal  bad  anything  td  do' with  Date's  mind:" 

Thferis  Was  suflJcienV  testimony  to  Justify 
the  Jury  in  finding,  that'  rtie  pr&intlir  was  o^ 
unsound  mind  at  tiie' tilm6  tbe '  cihtfiicf  was 
made:  '  Where  tber^  is  eyidebce  reaaonatily 
tending  to  support  the  verdict,  this  court  will 
not  disturb  it  Hari^li'  t.  Parkenson,  27  Okl. 
328,  112  Pac:  9'rO;  I«eb''r.  Loeb,  24  Okl.  38^ 
103- Pac.  570.      '  ,     "     I  ^ 

[2]  The  defen&nts  assign  as  error  the  (!▼• 
Ing  of  the  following  instruction :  "^^b^  J^jry 
are  instructed  thdt  they  must  presume  and 
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find  that  D.  A.  Trdtfer,  at  the  time  at  the 
execution  of  the  deed  bj  the  defendant  W. 
O.  Brlsser  and  the  bill  of  sale  by  the  plains- 
tiff,  D.  A.  Trotter,  and  the  making  of  the 
trade  complained  of,  was  of  sound  mind  and 
comi)etent  to  execute  the  same,  unless  a  pre- 
ponderance of  the  evidence  in  this  case 
proves  the  contrary;  that  if,  after  consider- 
ing all  of  the  evidence  in  the  case,  the  Jury 
are  unable  to  determine  from '  the  evidence 
whether  D.  A.  .Trotter,  the  plaintiff,  *i  the 
time  Qf  such  transaction,,  was  of  sound  mind 
and  mentally  competent  tQ  execute  said  pa- 
jiers  and  make  said  trader  they  should  find 
from  their  verdict  that  he  wba  of  sound  mind 
and  was  so  competent." 

Why  this  instruction  was  error  Is  not 
pointed  out.  It  is  an  ^xact  copy  of  one  re- 
quested by  the  defendants,  e^ept  that  the 
word  ."prove"  In  the  Arst  line  is  ."presume" 
In  ttie  one  requested. and  marked  "Given"  }fj 
the  trial  judge.  The  use  of  "prove"  instead 
of  "presume?  wajs  evidently  a  clerical  error, 
and  cQuld  not  have  misled  the  jury,  when 
considered  in  con^fecjtlqu  with  the  other  In- 
structions. 

Defendants  complain  of  the  following  Is- 
■truction:  "The  court  ipstructs  you  that  t)ie 
fact,  that  a  man  makes  an  unprofitable  trade 
or.  poor  bargain,  or  that  he  is  goierally  un- 
thrifty in  hid  business,  does  not  of  itself 
prove  him  to  be  of  unsound  mind,  or  wliat  in 
the  law  Is  termed  non  compos  mentis,"  This 
instruction  ia  the  latter  half  of  the  fifth  la- 
stroctlon  requested  by  the  defendants. 

[S]  Defendants  al(«  complain  of  the  fol- 
lowing instruction:  "If  you  believe  from  the 
evidence  that  at  the  time  of  the  trade  with 
the  defendant  Brissey .  the  plaintiff's  mind 
was  so  deranged  that  he  oould  not  under- 
stand and  comprebeiid  the  effect  and  conse- 
quences of  that  act,  and  was  sot  fully  con- 
scious of  what  he  was  about,  your  verdict 
should  be  for  the  plaintiff  for  the  sum  which 
you  find  to  be  the  reasonable  market  value 
of  the  cattle  and  feed  which  the  plaintiff 
traded  to  the  defendants,  or  either  of  them, 
which  were  subsequently  acquired  by  the  de- 
fendant Trotter  after  the  same  were  traded 
to  the  defendant  Brissey,  with  ,^terest  there- 
on from  that  date  at  the  rata  of  6  per  cent. 
per  annum." 

It  is  not  shown  how  or  why  this  instruc- 
tion was  eri;or.  It  seems  to  be  suggested 
that  Interest  should  not  have  beea  allowed 
:^om  the  time  of  the  trade,  but  only  from  the 
time  of  the  offer  to  ^rescind.  No  argument  is 
made,  or  authorities  cited,  in  support  of  this 
proposition.  A  remittitur  of  $100  was  enter- 
ed, which  cured  any  excess  In  the  verdict,  if 
there  was  any.  Oth^i; .suggestions  are  made 
as  to'  Instructions;  ^ut  they  are  not  of  suffi- 
cient'importance  to  require  consideration. 

The  judgment  should  be  affirmed.   .',. 

.   PER  CiTItlAM.. .  Adopted  Is  whol^ 


CHICAGO,  R.  I.  ft  P.  RX.  CO.  ▼.  STONE. 

(Supreme  Court  of  Oklahoma.     March  12. 
1»12.) 

fSvllaiut  hv  th«  Court.) 

t  Carbiess  (J  282»)— IKJUBT  TO  Trespass- 

EBS — Gboss  Neoliqencb. 

It  is  gross  and  wanton  negligence  for  a 
railroad  company,  in  the.  speration  of  its  trains, 
to  leave  a  siring  of  freight  cars  unattended,  or 
not  under  control,  upon  a  siding  or  passing 
track  where  there  is  a  sufficient  grade  to  per- 
mit of  the  cars,  either  by  gravitation  or  lack 
of  control,  ranniB|E  down  such  inclined  track 
and  oilto  the  main  line  or' track,  and  there 
collide  with  a  regular  passenger  train  then 
due. 

(a)  The  failure  in  such  a  case  to  discharge 
a  manifest  duty  is  not  to  be  e;ccnse4  by  the 
fact  that  the  party  bijared,  himself  free  from 
cantributory  negiieenee,  was  a  trespasser  on 
the  train  with  which  the  freight  cars  collided 
in  escaping  from-  tUs  ^ide  track  and  running 
OQt  and  .onto  the,  main  lute. 

n>7  The  commi'ssfo^  of  ^uch  gross  and  wan- 
ton negligence  is  a  violation  of  a  manifest  duty 
to  the  public,  trespassers  And  all,  themselves 
free  from  contributory  liegligetKe,  not  to  turn 
such  power  loose  without  being  under  con- 
trol 

'  [Bd.  Note.— For  otbfer  cases,  see  Carriers, 
Cent.  Dig.  If  1103,  1107,  1108,  1115,  1116; 
Dec  Dig.  |S82.»]  ■  '       ^ 

2.  FisDiNGS— Evidence— JtrpoKEKT. 

Evidence  examined,  and  ktld  sufficient  to 
support  the  findings  of  fact  of  tlie  trial  court 
and  the  judgment  entered 'thereon. 

3.  CABBiiffis  n  2S2*)— TskspAsaEBS— tnjtnoss. 

in  the  absence  of  Winton  or  gross  negli- 
gence on  the  part  of  the  employes  of  a  railroad 
company,  it  is.  not  liable  forinjuiy  to  trespass- 
ers on  its  cars  or  trains. 

[Ed.  Note.— For  other  cases,  see  Carriers, 
Cent  Dig.  it  1103,  1107,  U08,  1115,  1116; 
Dec  »igrr?82.»]  ,       v~,  ,  , 

f Additional  SyRsbiM  (y  Bditorial  Btcf.) 

4.  CABkiEBS  a  244*}- Tbxspabsebs— KiTOWliP 
KDOE  OF  Cabbieb'b  Sebvaitib. 

That  a  trespasser  on  a  carrier's  passes- 
^r  train  was  permitted  to  occupy  a  position  is 
a  coach  until  the  return  of  the  carrier's  ticket 
auditor  or  the  arrival  of  the  conductor  witli- 
out  any  attempt  being  made  to  remove  him, 
and  with  the  tjiowledge  of  the  auditor  that  he 
was  a  trespasser,  during  which  time  he  was 
Injured  in  a  wreck  due  to  the  gross  negligence 
of  the  carrier,  did  sot  change  his  status  as  « 
trespaH<>i 

[Ed.  Notf«— For .  other  cases,  see  Carriers^ 
Cent.  Dig.  U  1116,  1116;  Defc.  Dig.  f  244. •] 

Commissionen'  Opinion,  Division  No.  1. 
Error  from  blstrliit  Court,  Noble  Cousty; 
William  H.  Bowles,  Judge. 

Actios. by  Jesse  Stose,  by  his  sezt  frlesd, 
James  H.  Stose,  agalsst  the  Chicago,  Rock 
Island  &  Pacific  Railway  Compasy.  Judg- 
ment for  plaintiff,  and  defendant  brings  er- 
ror.   Affliined. 

G,  O.  BlakSk  H.  B.  l*yr,  R.  J.  Roberts,  and 
W.  H.  Moore,  all  of  El  Reno,  for  plaintiff 
In  error.  Moss,  Turner  &  Molssis,  of  01Uft> 
homa  City,  for  defendant  is  error. 

SQARi>,  O.  '  It  la  admitted  that  defendant 
in  ei;ror,.at,  thc..^nts  of,  hla  injury,  was  a 


•For  otaer  casei  •««  urn*  te^  and  ;iect(oa  I^IIQpi  ^  Dw,  pig,.  *  Afk  V^>^^»f-i^o^  Sfrlaa  A  Bos'r.  ladazw 


Digitized  by 


Google 


OkL) 


CHICAGO,  R.  I.  A  P.  RT.  CO.  r%  STONE 


1121 


trespasser  upon  a  tegular  passenger  train  of 
defendant  c<»npany.  He  neither  had  a  tick- 
et nor  money  with  which  to  pay  hlB  fare 
from  Banner  to  Oklahoma  City,  his  point  of 
destination.  The  accident  occurred  In  the 
west  end  of  the  railroad  yards  at  Tukon, 
the  first  station  beyond  where  defendant  In 
error  surreptitiously  took  pas.sage,  and  but  a 
few  miles  (presumably  the  first  stop)  from 
where  he  entered  the  train-.  The  passenger 
train  on  which  he  was  riding  left  El  Reno 
about  30  minutes  late,  and  was  running  at 
the  rate  of  about  30  miles  an  hour  when  ap- 
proaching the  west  end  of  the  passing  track 
at  Yukon  station.  On  this  passing  track 
were  some  12  or  16  freight  cars,  which  In 
some  way,  not  clearly  shown,  were  permit- 
ted to  run  downgrade  to  the  switch  block 
and  onto  the  main  track  and  collide  with 
the  incoming,  regular  passenger  train  from 
the  west,  and  on  which  defendant  In  error 
was  aboard.  The  engineer  of  the  passenger 
train  did  not  discover  that  the  freight  cars 
on  the  siding  or  passing  track  were  In  mo- 
tion until  the  engine  was  within  a  few  feet 
of  them,  and  until  too  late  to  prevent  a  col- 
lision. These  loose  freight  cars  struck  the 
passenger  car  on  which  defendant  in  error 
was  riding,  thereby  causing  the  injury  com- 
plained of.  By  agreement  of  counsel  a  Jury 
was  waived,  and  all  Issues  of  fact  and  law 
were  submitted  to  the  court  The  findings 
of  fact  made  by  the  court  included  that  de- 
flendant  In  error  was  a  trespasser;  and 
Wtien  he  sufFered  the  damage  complained  of 
that  the  east-bound  passenger  train,  upon 
which  he  was  riding,  was  running  at  the 
rate  of  80-  miles  an  hour,  and  that  on  the 
side  track  within  the  town  or  village  of 
Tukon  was  a  string  'of  freight  cars,  which 
had  beea  left  there,  and  which  were  moving 
toward  the  west;  that  the  engineer  discov- 
ered these  moving  cars  when  within  about 
20  feet  of  them,  and  applied  the  air  brakes 
and  endeavored  to  stop  the  train,  but  was 
unable  to  do  so  before  the  collision;  that 
the  railroad  company  was  guilty  of  wanton 
negligence  in  leaving  and  abandoning  the 
freight  cats  on  the  switch  track  in  a  mov- 
1ns  condition,  owing  to  the  condition  of  the 
track  and  the  grade,  and  with  knowledge 
that  they  would  likely  run  onto  the  main 
line  and  wreck  the  passenger  train  then  due, 
and  which  facts  were  well  known  to  the 
agents  and  employes  of  the  defendant;  that 
it  was  guilty  of  willful'  negligence  and  wan- 
ton disregard  of  human  life  to  leave  freight 
cars  on  a  side  track  where.  If  put  in  moticm, 
they  would  be  liable  to  run  onto  the  main 
Hue  track  at  the  time  that  the  passenger 
train  was  'due. 

Three  propositioDs  are  discussed  by  coun- 
sel for  plaintiff  ts  error  In  their  brief: 
First.  That  the  only,  duty  that  the  railway 
company  or.  Its  employ^  owe  to  a  trespasser 
upon  one  of' its  trains  is  not  to  wantonly  or 
wlllfally.  Injnre  Um.  Second.  Trespassers 
126  P.— 71 


dannot  Invoke  the  rule  of  res  Ipsa  loquitur, 
and  that  the  verdict  cannot  be  sustained.  In 
an  action  brought  by  a  trespasser,  upon  pre- 
sumptions of  negligence  under  any  circum- 
stance. Third.'  That  neither  the  allegations 
nor  the  evidence  support  the  finding  of  will- 
ful and  wanton  negligence.  The  latter  two 
points  will  be  first  considered  under  one 
head. 

[1]  The  petition  charged  that  the  wreck 
and  derailment  of  the  coach  on  which  the 
plaintUT  was  riding  was  caused  by  the  em- 
ployes of  defendant  negligently  and  know- 
ingly permitting  certain  freight  cars  on  a 
switch  and  side  track  of  defendant's  line  of 
railroad  to  become  unmanageable  and  be- 
yond the  control  of  the  said  employes,  and 
to  move  and  run  over  and  along  the  side 
track  and  switch  and  onto  the  roadbed  upon 
whl<^  the  passenger  train  was  running,  and 
in  the  <H)poslte  direction  to  which  the  pas- 
senger tralu  was  being  operated,  and  that 
by  reason  of  the  failure  of  the  employes  of 
defendant  to  stop  the  said  passenger  train 
before  it  bad  arrived  at  the  place  and  point 
where  the  said  switch  and  side  track  inter- 
sected the  mftin  line  the  collision  and  injury 
occurred ;  that  by  the  exercise  of  reasonable 
care  or  dlMgence  the  employes  of  defendant 
operating  said  passenger  train  could  have 
seen  the  said  freight  cars  coming  toward 
the  main  Hue  upon  Which  the  said  passen- 
ger train  was  being  operated,  and  by  such 
use  of  reasonable  care  would  have  known 
that  a  collision  would  have  resulted,  but 
that  notwithstanding  said  employes  wanton- 
ly, recklessly,  and  indifferently  attempted  to 
operate  the  passenger  train  at  such  a  high 
rate  of  speed  as  that  It  would  pass  by  the 
point  where  the  switch  and  side  track  inter- 
sected the  main  line,  thereby  causing  the  de- 
railment and  accident  complained  of. 

We  do  not  deem  it  necessary  to  cousider 
the  testimony  as  to  how  the  string  of  freight 
cars  moved  from  the  passing  track  onto  the 
main  line.  The  fact  that  they  did  so  move 
is  shown,  both  by  the  testimony  of  Roy  I* 
Brown  for  the  plaintiff  and  F.  J.  Hasler;  the 
engineer  on  the  passenger  train,  and  is  not 
disputed. 

In  Enid  City  Railway  Company  ▼.  Web- 
ber, 121  Pac.  235,  this  court,  speaking 
through' Rosser,  C,  said:  "The  first  question 
to  be  decided  is  whether  there  Is  any  proof 
of  negligence.  That  there  was  sueh  proof  is 
clear.  It  is  the  duty  of  a  railroad  or  street 
railway  co'mpany  to  confine  or  fasten  its 
ears,  so  they  cannot  be  driven  along  Its 
tracks  by  'windstorms  or  other  Irresponsible 
forces.  Brown  v.  Pontchartrain  R.  Co.,  8 
Rob.  (La.)  45;  Battle  v.  W.  &  W.  R.  Co.,  66 
N.  C.  343;  So.  Pac.  Ry.  Co.  v.  Lafferty,  67 
Fed.  536  [6  C.  C.  A.  474] ;  Continental  Trust 
Co.  v.  Toledo,  etc.,  R.  Co.,  87  Fed.  183  [32  C. 
C.  A.  44] ;  L.  &  N.  R.  Co.  v.  Ervlng,  117  Ky. 
025  [78  S.  W.  460]."  The  court  there  further 
said:  "The  very  fact  tliat  the  cars  had  drift- 
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«d  fijpon  the  iqaln  line-  T^laei}  a  piesuBaptien 
o(  negligence  upon  tbe  part  of  the  company ■ 
unleaa  tbere  were  other  cireumstfipoes  In  tbe 
case  changlpg  that  presumption."  There  the 
cars  had  been  driven  out  vn  the  main  line 
b7  a  storm  or  other  act  which  might  have 
tooded  to  excuse  tbe  negligent  act.  Ob  the 
contrary,  it  here  appears  tint  from  the 
switch,  where  the  accident  occurred,  up  to 
tbe  fitation  is,  to  i^se  the  language  of  the 
engineer,  a  pretty  ateep  upgradei  To  leave 
a  string  ol  freight  cars  on  aucb  aiding,  not 
under  control,  and  where  tbe  same,  either 
tiy  piomentum  or  gravitation,  might  run 
downgrade  to  where  tbe  siding  connected 
with  tbe  wain  line  aitd  tben  upen  tbe  said 
wain  line,  even  ttiougb  In  the  daytime, '  and 
at  ft  tine  when  <i  regular  passenger  train 
wa»  dne,  would  be  piroctf  te  show  such  gross 
ai^d  canton  negllgenee  and  reekaeaspess'  as 
woifld  manifest  a  disregard  of  all  eonser 
quepcefc 

.  Tbe  burden  was  an  tbe  plaintiff  to  prove 
tbe  defendaut'a  aeeUs^Bce;  but  this  burden 
v^aa  well  borne  by  hjm  when  be  proved 
tbe  presence  of  tlte  freight  ears  beloqgi^g  te 
it,  or  under  its  control,  running  frciu  tbe 
Biding  onto  tbe  main  line  in  a  manner  such 
•s  could  neit  be  avoided  by  tbe  es^ercise  of 
due  aqd  reasonable  care  on  the  part  of  tbe 
passenger  engineer,  {n  Webster  v.  Bome, 
etc.,  ».  Co.,  116  N.  T.  U4,  31  N.  E.  725, 
«Qrwiag  40  Hun,  .161,  it  was  said]  '*It  is 
quite  true  that  the  burden  wa»  qpos  the 
plaintiff  to  establish  the  defendant's  negli- 
gence. But  this  burden  was  well  boBse  by 
bim  when  lie  proved  tbe  presence  of  tbe  car 
belonging  to  it  UPoa  the  track  in  tbe  way 
of  ita  passenger  trains.  Tbe  case  thus  made 
by  the  plaintiff  could  be  wet  by  tbe  defend- 
ant by  evidence  tending  to  ab«w  tbat  tbe 
car  came  upon  tbe  wain  track,  without  ita 
fault;  and  then,  upon  all  the  evidenoe,  it 
was  incumbent  upon  the  plaintiff  to  satisfy 
tbe  Jury  tliat  there  was  negligence  fairly  at- 
tributable to  tbe  defendant."  The  rule  of 
C48  ipaa  loquitur  is  not  therefore  Involved. 

[2}  We  think  tliat  tbe  allegations  in  tbe 
petition  wero  suQciently  ■,  broad  and  tbe 
proof  adequate  to  support  tbe  findings  of 
tile  trial  court  The  rule,  therefore)  announc- 
ed by  this  court  in  St  Louis  &  Pacific  By. 
T.  Gosneli,  23  Okl.  588,  101  Paa  1126.  22 
h,  R.  A.  (N.  H.)  882,  and  in  fatten  v.  Texas 
ie  Pacific  By.  Oft.,  ITO  U.  S.  658,  21  Sup.  Gt. 
2^75,  45  L.  Bd.  3S1,  and  Nattbern  Pacific 
Ry.  Co.  ▼.  Adams,  182  U.  8.  448,  24  Sup.  Ot 
406,  48  h.  Md.  513^  oan  have  no  applica- 
tk«,  where  it  appears  from  tbe  'UBdliH)ated 
testimony  that  tbe  railroad  company  was 
guilty  of  gross  and  wanton  negligence,  and 
whlcb  was  the  psoximate  cause  of  tbe  ac- 
eldent 

[1]  Tbe  question  then  recurs  to  tbe  prop- 
osition of  the  liability  of  plahitiff  in  error ; 
defbndant  in  error  at  the  time  of  tbe  aeci- 
demt   being  admittedly  a   trfspaaset.    .33ie 


Question  te  one  a^t  fN»  frwn  difficulty,  andv 
under  a  state  of  tects  such  aa  here  pre> 
sented,  has  never  been  before  this  count 
BaUroad  companies  are  beund  to  exercise 
tbeir  dangeroos  business  witii  due  care  to 
avoid  injury  ta  others;  and  wben  tbey  fail 
to  do  80  tbey  are  liable  fbr  damages,  even 
tP'S  trespasser,  who  has  not  Iteen  guilty  of 
oontributory  negligence.  White,  Personal 
Injuries  on  Raitooftds,  {  1075.  A  reckless 
disregard  of  cense«uence  amy  be  so  great  as 
to  imply  a  wiHiogMess  to  inftict  an  Injury, 
auich  as  to  entitle  a  trespasses  to  recover, 
aitbcmgh  there  is  no  actual  intent  to  liann 
biw.    Id.  S  1078. 

.  On  tite  contrary,  It  Is  the  general  rule 
tbat  the  railroad  company  is  not  liable  to 
a  trespasser  on  its  property,  ia  Idte  absence 
of  any  waatonnesa  and  wlUfulitess  or  gross 
negligence.  Under  settled  rules  of  public 
poUpy,  railway  companies  are  not  to  be  wads 
liable  for  Injuries  received  by  trespasses 
upon  tbeir  trains,  qnless  the  injury  is  in- 
filcted  under  circuotstances  indicating  waii- 
toopess  or  willfulness  in  the  servants  of  tbe 
cominaaies.  The  rule  seems  -  to  be  almost 
unireraally  recognized  and  approved,  and  is 
in  e«wsonance  with  reason  and- right  Ricfa- 
DMwd  A  Danville  B:  Co.  v.  Bumsed.  TO  Miss. 
437,  12  South.  058,  35  Am.  St  Bep.  666; 
Toledo  Ry.  Co.  v.  Brpoks,  81  lU.  245-280; 
Cblcagp  R  R.  V.  Michie.  83  lU.  427;  Toledo 
Ry.  Co.  V.  B««ga,  %  III.  80,  28  Am.  Rep.  «IS: 
McCoqiey  V.  Tenn.,  etc..  Od.,  03  Ala.  858.  9 
aeutb.  OU;  LoulevUleRji.  Ok  v.  PbilUps.  llii 
iBd.  59,  13  N.  B.  132,  2  Am.  St  Rep^  155; 
Powwe  V.  Boston  &  Maine  B.  B.,  153  Uass. 
188,  S»  M.  E.  446;  Brown  et  al.  v.  M..  K. 
ft.  T.  By.,  64  Mo.  536;  Jduff  v.  Allegheny 
Valley  B.  R.  Co.,  OX  Pa.  458,  86  Am.  Bed 
670;  Gardner  v.  New  Havelt,  etc.,  Oa,  61 
Conn.  143,  60  Am.  Rep.  12. 

f4]  The  fact  that  defendant  In  ^ror  ^ns 
ia  tlie  deorwaiy  -  of  tbe  coach  where  the  pas? 
aengers  were  standing  on  a  crowded  teaix 
is  not  obarged  as  an  act  of  oontrtbutory  neg> 
ligence;  and  tbe  many  reported  cases,  wbere- 
in  the  questiciB  of  tbe  trespasser's  danger- 
ous position'  ia  involved,  will  be  ef  little  aid 
to  us  in  determining  tbe  questloa  bece  pco* 
seated.  -  Tbe  preseooe  of  Stone  on  the  train 
in  the  Goaob  was  kn0wn,  and  bis  position 
is  not  complained  of  as  being  one  of  great- 
er danger  than  that  of  the  other  pasaea- 
gera.  No  attempt  te  renbve  bim  was  made, 
ajad  for  tbe  momant  Ue  was  allowed  to  occu- 
py bis  positian  in  tbe  coach  until  tbe  re- 
turn of  tbe  auditor  o«  tbe  arrival  of  the 
conductor.  While  there  are  authorities  to 
tbe  contrary,  we'  adhere  to  tbe  positton  that 
tbis  fact  did  not  change  bis  status,  wlilch 
remained  that  of  a  trespasser,  though  with 
knowledge  and  by  sutteraace  of  tbe  employee 
of  tbe  plaiotiff  in  ecror. 

In  East  at.  Louie,  etc-,  Ry.  Oo.  v.  (yHara. 
150  111.  580,  505,  87  N.  B.  017-019,  It  Is  said: 
"If  it   be  true,  as  tbe  avidenoe   tends  to 
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aluw,  tlMt  Chtt  defeaditnt'b  -leimmts;  «t  the 
time  plaintiff  was  injured,  were  vnunuag 
tlielr  entiue  Jn  th«  daok  wlUtout  .a  Jtcadligbt 
or  a  bell-rinciiiSi  Bndl  ata  hlgk  »addangeF- 
OU8  rate  of  8i>eed.  along  a  mucb-freqiteqted 
street,  and '  Where  many  persoBs  were  like- 
ly to  be  posalng  on  tbelr  way  to  tbe  ferry 
landing  or  lotiierwlse,  sucb  ACtv  wotUd  be 
liabte  to  the  oonetruotloB  ot  beins  in  wan- 
ton aad.  wUlAil  disregard  of  tbe  vi^ts  and 
Wftty  of  tbe  publio  geaerally,  so  OB  to 
amount  ttt  law  to  wanten  etoi  willful  negtL- 
gence ;  and  it  was  not  necessary,  In  older  to 
raise'  an  Inference  of  snob.  negUgonoei  to 
pro^e  thfit  the  d^endamt's  servants  were 
actuated  by  ill  will  directed  speclfioaUy  to- 
*arda  tbe  plafaitifl,  or  to  have  known  that  be 
was  in  such  pooltlon  a>  to  be  likely  to  be 
Injured." 

In  Illinois  Central  R.  R.  Co.  t.  Lelner, 
a02  IlL  624,  67  N.  13.  998,  85  Am.  St.  Bep. 
266,  tbe  court,  in  refeiring  ta  an  instruc- 
tion glran  in  tbe  trial  court,  said:  "Certain- 
ly, la  tht'  language  of  tbe  tustruotlov  asked 
by  appellant  and  given,  for  It  bar  tbe  trial 
Com>t,  tbe '  servants  of  apvellant,  who  were 
to  coatDQl  of  ttaeae  traitis  wUcb  oolUded, 
^ere  at.  the  time  acting  in.  such  a  manner 
as  shows  tbat  tbey  bad  an  utter  disregard 
for  tbe  safety  and  livta  of  other  persons.' " 

In  Lake  Shore  &  Michigan  Soutbera  Ry. 
Co.  v.  Bodemer,  130  111.  596,  29  M.  B.  632. 
92  Am.  at  Rep.  218,  tbe  faxrts  were  that  the 
train  which  oommitted  the  injury  was  trav- 
eling at  the  unusual  speed  of  35  or  40  miles 
an  hour  in  tbe  crowded  city  of  CUteago, 
over  street  crossings,  upon  unguarded  tiactn 
so  connected  with  tbe  public  street,  and  so 
apparently  a  conWouation  of  a  public  street, 
as  to  be  regarded  by  ordinary  citizens  as 
to  be  located  in  a  pnttlte  street,  along  a  por- 
tion of  tbe  said  tracks  where  persons  were 
Known  to  be  passing  a^d  crossing  every 
day,  in  conceded  violation  of  a  city  ordi- 
nance as  to  speed,  and  without  warning  of 
the  approach  of-  the  train  by  the  ringing  of 
a  bell.  It  was  said  by  tbe  court:  "This  con- 
duct tended  to  show  such  a  gross  want  of 
pare  and  regard  for  tbe  rights  of  others 
as  to  justify  tbe  presumption  of  wiUfnlneas." 

In  Enrlgbt  v.  Pittsburg  Junction  R.  R. 
Co.,  198  Pa.  166,  47  Atl.  938,  53  L.  R.  A.  330, 
82  Am.  St  Rep.  TQS,  it  is  said  in  tbe  sylla- 
bus: "A  railroad  companjr  owes  tbe  duty  of 
ordinary  chre  to  any  person  of  any  age  who 
enters  upon  one  of  its  trains  as  a  trespasser. 
Tbls  is  especially  true  of  children  of  tender 
years."  There  tb«  injured  party  was  a  boy 
of  ten  years  of  age,  but  it  will  be  noted 
tbat  the  court  did  not  coJafine  tbe  rule  to 
tbose  of  tender  agei 

■  In  Patton  v.  Bast  TMnn.,  V.  ft  O.  R.  Co., 
80  Tenn.  870,  15  S.  W.  919,  12  L.  R.  A.  184, 
tbe  plaintiff  waB  a  trespasser  npon  the  track 
of  tbe  railroad.  The  court,  In  quoting  from 
a  former  opinion,  said:  "Tbe  mere  fact 
tibat  a  party  Is  a  trespasser  will  not  prevent 


i  blm  from,  reoevevlng  for  tnlurlo*  pegllgfntlH 
inflicted  by  .another,  wUiob  might  bavo-  be«n 
averted  by  ordinary  t^pd  proper  prudence  ^ 
the  part  of  the  latter."  Theoe  tbe  death,  was 
occasioned  fay  the -fact  that  deceased,  wha 
bad  been  walking  along  tbe  railway  tsaok 
stepped  aside  to  allow  a  train  coming  from 
tbe  rear  to  pass,  and  then  stepped  back  oa 
tbe  track,  an4  was  ru^  over  by  a  detached 
portion  of  tbe  traia  that  bad .  broken  loose 
from  tbe  front  parb  Tbe  opialoa  ia  by  Lur 
ton,  J.,,  now  a  anember.  of  the  Supreme  Couit 
of  tbe  UalJked.  States,  and  is  an  able  lone; 
and  the  principle  anqounced  is  in  entire  bar 
moiQr  with  the  theory  upea  whicb  plabattff 
below  Decovered  Jttdsmait. 

By  section  2941,  Comp.  £«WS  1900v  gross 
Begligen<!e  is  defined  as.  the  want  of  alight 
oare  and  dlllgeae&  By  tbe  exercise  of  such 
degree  of  care,  tbe  oolUslon  and  consequent 
injury  would  not  have ;  bappenech  and  tbe 
failure  to  employ  the  required  degree- of  ease 
and  diligence  to  tboae  on-  board  tbe  ineom- 
tog  and  then  due  passenger  train  raaqlfestoA 
a  reckless  disregard  of  duty,  sot  only  toward 
those  to  whom  th«  oarrler  was  under  a  lega^ 
duty,  but  to  tke  public  in  general. 

In  Gonley  v.  Cincinnati,  .etOi,  Ry.  Co-,  80 
Ky.  402,-12  8.  W.  964)  the  CViurt  of  Appeals 
eif  tha  Btqte  of  Keatucky  sold,  in  .the  sylts- 
bus  I  "Ib  an  action  against  a  railroad  .eem- 
pany  for  tiie  negUgeut  kltthig  of  piaiutUC's 
intestate,  tbere-  was  avtdeMe  tbat,  aa  da- 
fendont's  troUi  waa  Onaiiig  towards  a  innell 
town,  tbe  houses  of  vbloh. were  «n  eitiiar 
side  of  tbe  toack,  and  while  soan  distanoe 
from  the  d^ot,  part  of  the*  train  .was -ida- 
tached,  the  engine  and  twatt-  of  the- cars  ruq- 
nlng  on  ahead  and  passiag  the  depot,  while 
the  dataabedl  portion  was  allowed  to  eome 
on  more  slowly  dfown  tbe  -gradie, .  with  no 
Jlgfats  in  front,  aa  beU  or  othar  -aignal  to  an- 
nounce its  apBToach,  and  neroaetoloak  out 
for  persons  on'  the  track;  The  night/  was 
dark,  and  plalUtifCs  Intestate,  after  .faaving 
seen  tbe  eqgine  with  oars  attached  -  to  it 
pass  by,  started  across  the  track,  though  not 
at  a  publie  orosstng,  and  was  r\ini  over  by  the 
rear  portloa  of  the  train  and  killed.  Held, 
tbat  tbe  detacbiag  ot  part  of  tbe  tsahi  and 
allowing  it  to  run  iato  tbe  town  In  such  a 
manner  was  such  a  departure  from,  defend- 
ant's duty  to  tbe  public  as  to  entltler.plaln- 
■tUt  to  recover,  though  bis  totestate  was  a 
technical  trespasser."  There  the  cttnpany 
had  turned  Its  rtor  cars  loose,  upllgbted  In 
front,  and  tberefore  not  under  oontrol,  so 
far,  at  least,  aa  to  render  any  assistance,  tbe 
night  being  dark,  in  case  of  Collision,  to. any 
person  that  might  be  oob  the  tra<^  Tbe  can 
being  separated  from  the  engine^  their  ap- 
prouob  woidd  be,  at  least  as  compared  with 
tbe  ordinary  movements  ot  the  train,  almost 
noiseless,  not  likely  to  be  heard  ^  BQtloea° 
also  on  a  dark  night,  and  in  tbe  absence  of 
a  light  to  arrest  tbe  attention,  their  a]>- 
proacb  would  not  ordinarily  be  discovered 
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nntil  too  late  to  get  ont  of  tbe  way.  The 
case  Is  a  particnlarly  strong  one.  The  conrt 
further  said:  "Humanity  positively  forbids 
the  owner  of  property  that  is  dangerous  to 
human  life  and  safety  to  knowingly  turn 
such  property  loose,  even  upon  his  own 
ground,  where  It  will  do  mischief  even  to  a 
technical  trespasser.  Such  conduct  is  regard- 
ed as  utterly  at  war  with  the  principles  of 
humanity,  and  as  smacking  of  savagery. 
That  the  party  hurt  was'  a  mere  trespasser 
and,  otherwise  than  In  this  legal  aspect,  per- 
fectly innocent  and  harmless  does  not  excuse 
the  person  that  Injured  him  by  means  man- 
ifestly injurious  to  himian  life  and  safety. 
By  being  technically  a  trespasser,  he  does 
not  forfeit  all  right  to  protection." 

Here  is  an  agency  possessing  most  de^ 
structlve  power,  which,  contrary  to  mani- 
fest duty,  is  either  turned  loose,  or  stationed 
so  that  by  its  own  power  It  may  become 
loose,  to  mn  down  the  grade  and  collide 
with  a  trtiln  heavily  freighted  with  human 
beings,  as  shown  by  the  testimony.  As  was 
«ald  by  the  conrt  In  the  above  case:  "Such 
conduct  Is  a  violation  of  a  manifest  duty  to 
the  public,  trespassers  and  all,  not  to  tarn 
snob  8  power  loose." 

In  a,  B.  A  Q.  R.  Oa  t.  Mehlsat^,  131  IlL 
161,  22  N.'  E.  812,  19  Am.  St  Rep.  17,  it  Is 
said,  speaking  with  reference  to  trespassers: 
"But  as  to  the  former^  his  duty  rests  merely 
aiMn '  grounds  of  general  humanity  and  re- 
spect (or  the  rights  of  others,  and  requires 
blm'  to  so  perform  the  transportation  service 
as  not  wantonly  or  carelessly  to  be  an  aggres- 
sor towards  third  persons,  whether  such 
persons  are  on  or  off  the  vehicle." 

The  rale  that  a  railroad  company  must 
exercise  ordinary  care  'and  caution  common- 
■urate  with  the  risk  of  accidents,  in  operat- 
ing Its  trains  or  cars  at  -places  where  persons, 
aUhoQgh  trespassers  or.  mere  llceilsees  are 
known  or  may  be  expected  to  be  on  the 
tracks,  as  in  towns  and  cities,  and  for  a 
falltlr^  to  exercise  such  care  they  are  thereby 
rendered  liable,  except  where  contributory 
negligence 'is  shown,  cannot  be  distinguished 
Iniirincltyfe  from  the  Instant  casa  Indeed, 
If  any  distlnbtlon  Is  to  be  made,  the  greater 
reason  would  seem  to  exist  against  allowing 
loose,  uncontrolled  cars  to  run  upon  the 
tracks  under  circumstances  such  as  shown 
by  the  testimony  in  this  case.  In  Kansas 
Paa  Ry.  Co.  v.  Pointer,  14  Kan.  38,  in  an 
opinion  by  Brewer,  J.,  It  was  held'  that: 
"Where  a  person  has  been  run  over  by  a 
railroad  train  and  Injured,  in  an  action,  for 
damages  therefor,  a  finding  that  the  injury 
was  caused  by  the  gross  negligence  of  the 
company  will  not  be  set  aside,  when  it  ap- 
pears that  he  was  run  over  by  a  train,  con- 
sisting, of  a  locomotive,  tender,  one  baggage 
and  two  passenger  cars,  which  was  started 
ibeckward  over  a  public  crossing,  in  a  popu- 
lous city,  witli  the  brake  on  the  engine  out 


of  repair  and  nseTess,  uHli  no  brakeman  at 
the  other  brakes,  with  no  flagman  or  other 
person  at  the  rear  of  the  train,  or  at  tbe 
crossing,  to  warn  persons  of  their  danger, 
and  no  one  on  the  train,  exc^t  three  per- 
sons, who  were  all  on  the  locomotive,  without 
the  blowing  of  any  whistle,  though  with  the 
ringing  of  a  bell,  and  along  a  track  which 
from  the  locolnotlve  could  not  be  seen  for  a 
distance  of  from  40  to  60  feet  from  the  rear 
of  the  trala"  Mason  v.  Mo.  Pac.  R.  Co.. 
2T  Kan.  83,  41  Am,  Rep.  40S;  Whitehead  t. 
I.  M.  A  S.  Ry.  Ca,  99  Mo.  263,  11  S.  W.  751: 
UniOD  Pac.  Ry.  Co.  v.  McDonald,  152  D.  8. 
282,  14  Sup.  Ct  619,  38  a  Ed.  434;  33  Cyc. 
780  et  seq.     . 

The  cases  cited,  and  namerotu  others  of 
similar  import,  estatdlsh,  we  think,  the  role 
applicable  where  accidents  resnlt  to  tres- 
passers either  on  the  track,  train,  or  cars  of 
the  railroad  company,  and  there  la  but  little 
in  the  authorities  cited  In  the  brief  of  plain- 
tiff In  error  which  tends  to  establish  a  dU- 
ferent  rule,  when  the  facts  shown  by  the  rec- 
ord here  are  k^t  in  mind. 

We  feel  that  the  judgment  of  the  trial 
court  should  not  be  disturbed.  The  testi- 
mony suffidoitly  showed  gross  and  wanton 
negligence  on  the  part  of  the  railroad  oom- 
pany,  acting  through  its  employes,  in  leaving 
tbe  freight  cars  uncontrolled  on  the  siding 
at  Yukon.  Having  so  determined,  even 
though  defendant  In  error  be  a  treqiasser, 
he  was  entitled  to  recover  for  tbe  Injuries 
sustained. 

The  judgment  of  the  trial  court  should  be 
a£armed. 

PER  CURIAM.    Adopted  In  wholei. 


(3S  Okl.  7<> 
TRIBAL  DEVELOPMENT  CO.  t.  BOFF 
et  al. 

(Supreme  Court  of  OUahoma.    May  14^  1912.) 

(Bultalut  iy  the  CourtJ 

1.  Affkai.  and  Ebbob  ({  931*)-^Refebkrcb 
(J  99*) — PiNDiNOB  or  Fact  —  CoRBEcnow 
BT  Tbial  Court. 

Tbe  authority  of  a  trial  court  to  correct 
findings  of  fact  by  a  referee  is  confined  to 
cases  where  tbe  authority  is  given,  by  stipula- 
tion of  parties,  to  cases  which,  under  section 
5811,  Comp.  Laws  1909,  may  be  referred  with- 
out the  consent  of  the  parties,  and  to  equitable 
actions  where  the  parties  have  consented  to 
the  reference;  bnt  where  it  appears  that  a 
referee  was  appointed  aiid  made  a  report  con- 
taining fiodings  of  fact,  and  that  the  court, 
after  examining  the  evidence,  set  his  findings 
aside  and  made  diiFerent  findings,  it  will  be 
presumed  that  tbe  court  had  authority  to  take 
such  action,  unless  it  affirmatively  appears 
that  tbe  court.'waB  not  autliorized  in  any  of 
the  ways  above  stated. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  $$  3728.  3762-3771;  Dec. 
Dif.  I  931  ;•  Reference,  Cent  Dig.  §}  1«»- 
160;   De&Dig.  i  99.*] 
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&  APPEMI.    and     ERBOK     (I    e94*)-'-BBTIBW— 

Wkigut   of  Bvioencb  —  Bixi.   or  Excbp- 

TIO.NS. 

Whpre  thp  evidence  is  not  preserved  by 
cttse-raade  or  bill  of  exceptions,  no  qvestiAn 
din  be  considered  in .  this  court  which  depends 
upon  the  weight  ot  the  evidence. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  IS  2910,  2915;  Dec.  Dig.  { 
694.*] 

Commissioners'  Opinion,  Division  No.  2. 
Error  from  District  Court,  McClain  Comity ; 
B.  McMillan,  Judge. 

Action  by  the  Tribal.  Development  Com- 
pany against  C.  L.  Roff  and  others.  Judg- 
ment for  defendants,  and  plalntUf  brings  er- 
ror.   AiHrmed. 

J.  W.  Hocker,  of  Pur«eU,  lor  plaintiff  In 
error.  J.  S.  Estes  and  Thorp  &  Thorp,  all  of 
Oklahoma  City,  for  defendants  tn  error. 

ROSiJER,  O.  Thig  case  is  appealed  from 
the  district  court  of  McClain  county,  0)A. 
The  case  has  been  before  this  court  before 
upon  a  motion  to  dismiss  appeal.  The  opin- 
ion can  be  found  in  28  Okl.  S25,  114  Pac. 
736.  The  plaintiff  in  error  preeenta  three 
assignments  of  error  as  follows: 

"Elrst.  The  court  erred  in  not  entering 
Judgment  according  to  the  finding  of  the  ref- 
eree; and  in  overruling  motion  for  Judgineiit 
non  obstante. 

"Second.  The  court  'erred  In  Its  findings 
allowing  Judgment  for  White  Bros.,  because 
it  was  contrary  to  the  evidence  adduced. 
•  "Third.  The  court  erred  in  rendering  Judg- 
ment to  take  of  the  funds  properly  to  be 
paid  to  the  several  mortgagees,  and  arising 
from  the  sale  of  the  things  mortgaged,  to 
pay  an  alleged  indebtedness  due  from  Roff 
to  White  Bros.,  general  creditors,  or  one 
who  claims  debt  arising  from  a  breach  of 
contract  of  Roff,  rtnd  not  of  the  receiver." 

[1]  Under  the  first  assignment,  the  ques- 
tion Is  presented  of  the  right  of  the  trial 
court  to  set  aside  the  findings  of  the  referee, 
and  to  make  different  findings.  This  con- 
tention of  plaintiff  in  error  is  answered  m 
the  former  decision  of  the  court  in  this  case 
as  follows :  "It  is  further  contended  that  the 
court,  on  coming  to  a  different  conclusion 
of  law  than  the  referee,  should  have  re-refer- 
red the  cause  to  the  referee,  with  Instruc- 
tions to  have  the  report  made  accordingly. 
This  claim  on  the  part  of  counsel  cannot  be 
sustained;'  for  the  referee's  conclusions  of 
law  are  no  more  binding  upon  the  trial  court 
than  are  the  conclusions  of  law  and  Judg- 
ment of  the  trial  court  binding  upon  this 
court.  Burchett  v.  Hamll,  5  Okl.  300,  47 
Pac.  1053;  Martsolf  v.  Barnwell,  15  Kan. 
612.  And  It  is  further  contended  tliat,  on 
the  findings  of  fact  made  by  the  referee  be- 
ing challenged  as  unsupported  by  the  evi- 
dence or  in  certain  particulars,  the  court 
was  without  Jurisdiction  to  examine  the  evi- 
dence and  from  it  make  Its  own  findings  of 


fact.  Here;  again,  in  »ur  Judgment,  counsel 
are  in  error.  The  order  appointing  the  ref- 
eree, and  tihe  terms  thereof,  are  not  in  the 
record,' and  hence  not  before  us  fbr  opr  con- 
sideration. In,  this  situation  the  Judgment 
of  the  trial  court  on  the  matters  depending 
thereon  will  be  presumed  to  have  supporting 
It  essentials  necessary  to  Its  validity;  and 
if,  under  any  reference  which  could  have 
been  made,  either  under  the  statute  or  by 
agreement  of  counsel,  the  trial  court  would 
have  been  permitted  to  examine  the  evidence 
and  make  Its  own  findings  of  fact,  the  ele- 
ments necessary  to  support  the  Judgment 
are  presumed  in  this  court  to  have  existed." 

[I]  The  second  assignment,  that  the  Judg- 
ment Is  contrary  to  the  evidence,  cannot  be 
considered,  for  the  reason  that  the  evidence 
Is  not  preserved  by  bill  of  exceptions  or  case- 
made.  The  case  was  brought  here  upon  a 
transcript  of  the  record.  Nelson  v.  Glenn,  28 
Okl.  575.  115  Pac.  471. 

The  third  assignment  of  error  cannot  be 
considered  for  the  same  reason.  The  Judg- 
ment of  the  court  is  that  White  Bros,  should 
be  paid  $583.55,  and  there  is  nothing  prop- 
erly before  this  court  which  shows  that  this 
Judgment  is  erroneousi  There  Is  nothing  in 
the  record  showing  that  the  Judgment  In 
favor  of  White  Bros,  is  to  be  paid  dnt  of 
the  funds  belonging  to  the  mortgagees,  nor 
that  it  arose  out  of  a  breach  of  contract  by 
Roff,  and  not  the  other  receiver. 

The  Judgment  appears  to  be  regular  upon 
its  face,  and  is  therefore  affirmed. 

PER  CURIAM.    Adopted  in  whole. 


METROPOLITAN   BY.   CO.  t.   FONVILLE. 
(Supreme  Court  of  Oklahoma.    May  14,  1912.) 

(Syllabut  by  the  Court.) 

1.  Trial  (8  321%»)— Unanimous  Vbrmct. 

In  all  cases  pending  at  statehood,  ip 
which  there  is  a  jury  trial,  a  unanimous  ver- 
dict is  required. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent. 
Dig.  f  742;   De«.  Dig.  {  821  )^.*] 

a.  Appeal  and  Erbob  (ff  1097,  1195*)— Foa- 
MBB  A«iPEAi/— Law  or  the  Oasb— Tbbbito- 
BiAi.  Court. 

A  decision  of  the  Supreme  Court  of  the 
territory  of  Oklahoma  on  a  former  appeal  be- 
came the  law  of  the  case  and  governs  this 
court,'  as '  well  as  the  trial  court,  as  to  the 
questions  decided  on  that  appeal. 

[Dd.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  S§  4358^368,  4427,  4661- 
4665;   Dec.  Dig.  §|  1097,  1196.*] 

3.  Appeal  and  Kbbob  ($  1099*)— Revebsal 
ON  Second  Appeai^-New  Trial. 

Where  an  eyewitness  to  an  occurrence;  who 
did  not  testify  at  the  iirst  trial,  testifies  at 
the  second  trial,  and  the  evidence  at  the  second 
trial  is  otherwise  substantially  different  to  that 
offered  at .  the  first  trial,  the  case  upon  re- 
versal will  be  remanded  for  a  new  trial,  not'- 
withstanding  the  decision  on  the  appeal  from 
the  judgment  on  the  first  trial  that,  under  the 
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•rlderiee,  the  Tefdict  •hmxM  have  been  tor  th« 
defendant. 

[Bet  Note.— For  other  caaes^  sea  Appeal  and 
Error,  Cent  Dig.  {{  4370-4379;  Dec.  Dig.  f 
1099.'] 

4.  Stbiet  Raixboaos  (J  103*)— C^ossino  Ac- 
cident—Discovered Peril. 

An  instructioh  to  the  effect  that,  although 
plaintiff  was  guilty  of  cantributory  negligence 
In  placing  herself  in  a  position  of  dangen  de- 
fendant was  liable  for  injuring  her  if  it  failed 
to  etercise  reasonable  care  to  avoid  ifajuring 
her  after  it  discovered,  or  by  the  exercise  of 
reasonable  care  might  have  discovered,  that 
an  accident  was  imminent,  is  error.  The  duty 
<Ji  the  defendant  to  avoid  the  effects  o^f  her 
contributory  negligence  did  not  begin  until  her 
danger  was  actually  discovered. 

[Ed.  Note. — ^For  other  cases,  see  Street  Rail- 
roads. Cent.  Dig.  {  219;   Dec.  Dig.  i  103.*] 

ComihisslonerB'  Opinion,  Division  No.  2. 
Error  from  District  Court,  Oklahoma  Coun- 
ty;   Geo.  W.  Clark,   Judge. 

Action  by  Mrs.  F.  P.  Fdnvllle  against  the 
Metropolitan  Railway  Company.  Judgment 
fi>r  plaintiff,  and  defendant  brings  error. 
Reversed. 

Shartel,  Keaton  ft  Wells,  of  Oklahoma 
City,  for  plaintiff  In  error.  Wm.  L.  HcCanu, 
of  Oklahoma  City,  fos  defendant  in  error. 


R08SBR,  O.  Mrs.  F.  P.  Fonville,  herein- 
after called  plaintiff,  brought  an  action  in 
.the  district  court  of  Oklahoma  county,  prior 
to  statehood,  against  the  Metropolitan  Rail- 
wajr  Company,  hereinafter  called  defendant, 
for  damages  for  personal  injuries.  She  re- 
covered a  Judgment,  and  defendant  appealed 
to  the  Supneme  Court  of  Oklahoma  Tetrl- 
tory.  There  the  Judgment  of  the  district 
court  was  reversed,  and  the  cause  remanded. 
The  opinion  of  the  Supreme  Court  of  the  ter- 
ritory in  the  case  is  reported  in  19  Okl.  283, 
91  Pae.  902. 

The  case  was  again  tried,  and  plaintiff 
again  recovered  Judgment  From  that  Judg- 
ment this  appeal  was  taken.  After  the  Judg- 
ment plaintiff  died,  and  the  case  has  been 
i^eVived  here  in  the  name  of  her  adminis- 
trator. 

The  trial  court  instructed  the  Jury  tliat 
9  or  more  concurring  could  return  a  verdict, 
and  the  verdict  was  in  fact  returned  by  11 
men.  This  Instruction  was  excepted  to  at 
the  time,  abd  is  assigned  as  error. 

[1]  This  case  was  pending  at  the  time  of 
the  admission  of  the  state  into  the  Union, 
and,  under  the  provisions  of  section  1  of 
the  schedule  to  the  state  Constitution,  should 
have  been  tried  according  to  the  law  and 
procedure  in  force  prior  to  statehood.  Free- 
man V.  Eldrldge,  26  Okl.  601,  110  Pac.  105"?; 
Bt  L.  &  8.  F.  R.  Co.  V.  Cundieft,  171  Fed. 
319,  96  O.  C.  A.  211.  See,  also,  Blanchard  v. 
Eaell,  25  Okl.  434,  106  Pac.  900.  This  rule, 
liowever,  only  applies  to  cases  pending  at 
•tatehood,  and  does  not  apply  to  a  case 
brought  since  statehood,  though  the  cause 


of  action  oroK  before^  Independent  Cottoa 
Oil  Co.  T.  Beacbam,  120  Pac.  960. 

It  has  been  decided  a  number  of  times 
ttaat  a  unanimous  verdict  is  required  in  cases 
pending  at  the  time  of  the  admission  of  the 
state  into  the  Union.  Pacific  Mutual  Life 
Insurance  Co.  t.  Adams,  27  Okl.  496,  112 
Pac.  1027;  Choctaw  Electric  Co.  v.  Clark, 
28  Okl.  399,  114  Pac.  730;  Swift  v.  Coulter, 
28  Okl.  168,  115  Pac.  §71;  Kerfoot-Bell  Co. 
V.  Kerfoot,  118  Pac.  3Qi,  not  yet  officially 
reported;  City  of  Guthrie  v.  Pearson,  29 
Okl.  813,  120  Pac.  266;  Northern  Guaranty 
L.  &  F.  Co.  T.  McCurtaln,  120  Pac.  663; 
Spurrier  Lbr.  Co.  V.  Dodson,  120  Pac.  934; 
Border  v.  Carrablne,  120  Pac.  1087.  And  the 
plaintiff  conches  that  the  court  erred  tn 
instructing  the  Jury  that  a  unanimous  ver- 
dict ooald  be  returned,  ana  that  tliis  casd 
must  be  reversed. 

[Z]  It  Is  contended  by  the  defendant  that 
the  decision  of  the  Supreme  Court  of  Okla- 
homa Territory  In  this  case  settled  the  la.tr 
of  the  case  for  all  future  trials,  and  that 
under  that  decision  Oxe  plaintiff  is  not  en- 
titled to  recover.  It  is  also  contended  that 
Judgment  should  he  here  rendered,  directing 
the  dkstrict  court  to  dismiss  the  case. 

It  is  well  settled  by  both  reason  and  bn- 
ttaorlty  that  a  decision  of  an  appellate  court 
upon  questions  of  law  must  control  the  case, 
as  to  points  decided,  at  all  subsequent  stages. 
And  a  decision  of  the  Supreme  Court  of 
the  territory  of  Oklahoma  is  the  law  of  the 
case  at  subsequent  stages,  even  after  state- 
hood. Oklahoma  City  Electric  Gas  ft  Power 
Co.  V.  Baumhoff,  21  Okl.  503,  96  Pac.  758; 
Harding  v.  Glllett,  25  Okl.  199,  107  Pac  663, 
and  authorities  cited  in  these  cases.  This 
rule  is  subject  to  the  qualification  tliat  an 
appellate  court  may  review  and  reverse  a 
former  decision  in  the  same  case,  where  ad- 
herence to  the  former  decision  would  result 
in  gross  and  manifest  injustice.  Oklahoma 
City  Electric  Gas  &  Power  Co.  v.  Baumhoff, 
21  Okl.  603,  96  Pac.  758.  The  decision  of 
the.  court  upon  the  former  appeal  in  this 
case  was  not  gross  error  at  the  time  it  waa 
rendered,  and  is  the  law  of  the  case,  so  far 
as  applicable  to  the  facts  proven  at  the  sec- 
ond trial. 

[3]  It  was  held  in  the  decision  of  tlie  case 
on  the  former  appeal  that  under  the  evi- 
dence it  was  the  duty  of  the  trial  court  to 
direct  a  verdict  for  the  defendant  Apply- 
ing the  rule  of  the  law  of  the  case,  if  the 
evidence  at  the  trial  from  which  this  appeal 
is  taken  was  the  same,  or  substantially  the 
same,  as  the  evidence  at  the  first  trial,  the 
judgment  upon  this  appeal  should  direct 
that  th^  case  be  dismissed,  unless  it  should 
appear  from  the  record  that  other  evidence 
exists  which  might,  upon  another  trial, 
change  the  facts  proven.  It  Is  therefore 
necessary  to  determine  whether  the  evidence 
was  substantially  the  same  upon  both  trials. 
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i*laltatfiff  #^8  fltF^ck  hy^oi!  i>t  the  def«id< 
ant's  street  cars  as  eli6  was  driving  a  teani 
knd  badk  aelrose  its  Brioadway  track  at  Main 
and  Broadwajr,  In  Oklahoma  Glty.  At  the 
fiHsl  trial  no  proof  iras  offered  bj  the  plala- 
ilff  as  to  the  speed  of  th^  ear.  tJpoh  the 
last  trial  the  testlMoti;f  of  at  least  one  wit- 
ness, who  was  one  of  two  passengers  oU 
the  car  When  the  piaifatiff  was  Injured,  wa« 
that  the  car  Was  rubnlhg  16  miles  an  htour, 
After  the  case  Was  reversed  ahd  *e»i«naed 
by  the  Supreme  Court  Of  Oklahotaa  ^Terrl- 
torjr,  plaintiff  aueiided  her  coiikphilnt  and  al- 
leged that  th^'  dtijc  \fhlcfa  catssed  the  Injnry 
Was  not  protiei'ly  eqttlpped,  and  that  soihe  of 
the  machinery  at  the  power  honse  of  the 
defendant  was  not  hi  repair.  Thelre  a*e  ttthe* 
inlnor  differences  in  the  Issues  and  evidence 
kt  the  two  trials,  an*,  considering  these 
differences.  It  Is  proper  to  remand  this  case 
for  a  new  trtal,  rather  than  dttttilss  It  This 
«>t>lnion,  howe*ver,  la  not  to  be  construed  as 
passing  on  the  value  of  the  evidence  at  the 
last  trial,  but  only  that  it  Is  substahtlally 
different  from  the  evidence  on  the  former 
trial. 

"  W  In  view  of  the  fact  that  the  case  may 
be  tried  again,  it  Is  proper  to  hotlce  the  as- 
signment that  the  court  erred  In  giving  the 
Tollowlng  Instruction:  "The  duty  of  the 
plaintiff  to  use  ordinary  tind  reasonable  care 
In  crossing  a  street  railroad  track  Is  the 
'same  In  degree  and  kind  as  tne  duty  bf  the 
flbfendant  to  use  ordinary  and  reasonable 
Care  In  the  operation  of  its  cars;  and  even 
'dough  the  defendant  failed  to  use  such  care, 
"and  the  accident  would  not  have  happened, 
bad  Bilch  care  been  Used  by  it,  still  the 
plaintiff  canhot  recover  If  she  herself  failed 
to  tse  ordinary  and  reasonable  care,  and 
bat  for  her  failure  the  accident  would  not 
have  happened,  untess  it  further  appeals 
trotn  the  evidence  that,  notwithstanding  such 
faegllgence  on  the  part  oi  the  plaintiff,  the 
Occident  would  not  have  occurred,  had  the 
defendatat  esrerfclsed  reasonablfe  care  to  avoid 
the  Injurjr  after  It  discovered,  or  hy  the  eas 
trcise  of  YeasonatVe  care  migfit  have  discov- 
ered, that  an  accident  was  imminent" 

This  instruction  made  the  defendant  liable 
for  failure  to  exercise  reasonable  'care  to 
avoid  the  injury,  though  plaintiff  wafe  guilty 
of  contributbry  negligence  In  placing  herself 
In  a  position  of  danger,  whether  she  was 
discovered  or  not,  If  by  the  exercise  of  rea- 
sonable Care  she  might  have  been  discovered, 
this  was  error.  The  exact  point  was  decid- 
ed In  the  case  of  Oklahoma  City  fty.  Co.  v. 
Barkett,  118  ^ac.  350,  not  ypt  officially  re- 
ported. It'  wris  there  held  that  the  giving 
of  an  Instruction  Identical  with  the  one  set 
forth  above  was  error.  In  other  words,  It 
was  held  that  the  doctrine  of  "last  clear 
chance"  did  not  Intervene  to  protect  a  plain- 
tiff from  the  consequences  of  his  contribu- 
tory negligence,  unless  be  was  actually  dis- 
covered.    This  case  was  followed  In  Okla- , 


AbnNi  City  ttjr.!  do.  T.  IMat,  118  P«e.  SKI. 
The  eases  oJT  A^'  T>  ft  S.  F.  R.  Co.  v.  Bak^, 
21  Okl.  61,  95  Pac.  433,  16  L.  R.  A.  (N.  S.) 
82S,  ahd  Clark  V.  St  L.  ft  8.  F.  R.  Co.,  24 
Okl.  7<4,  108  Pac.  361,  while  not  so  entirely 
in  point  aa  td  the  form  of  the  tDstmetlon, 
support  the  ^ale  laid  down  In  the  Barkett 
Case,  and  It  Is  supported  by  numerous  ca^es 
from  other  states.  It  seems  clear  that  this 
view  is  proper.  If  the  failure  to  keep  k 
lookout  has  any  bearing  in  a  case '  of  thlk 
kind.  It  Is  part  of  the  negligence  of  the  de- 
fendant fti  the  first  instance,  and  the  plain- 
tiff, betense  of  the  contribtltoty  negligence. 
Is  prevented  from  recovering  on  account  of 
It  But  if  the  defendant  discovers  the  per- 
ilous condition  it  becomes  charged  with  a 
different  and  active  duty— that  of  avoiding 
the  effbct  of  the  cohtrilmtdry  negligence. 

It  is  hot  necessary  to  consider  the  other 
tjiiefetlons  assigned  as  error,  foif  the  tfeasoil 
that  they  are  not  likely  to  arise  on  another 
trial.  '  " 

The  ease  i^Aidnld  be  r6V*r»ea  hua  remand- 
ed fwa  new  trial. 

PICR  CURIAM.    Adopted  in  wbolek 


BUTLER  V.  BUTLER. 

(Supreme  Ooort  of  Oklahoma.    Marelt  Xi, 
1912.) 

(BiitMivt  hy  the  Court.) 

1.  ft.EABIWO  (S  855*)— MOTIOW  TO  Stoikb. 

A  Hkbffen  to  strike  a  petltioa  from  th« 
files  beeaoae  it  appears  to  ootttaW'  «Uegationt 
of  matter  impertinent,  immaterial,  libelous,  and 
scandRlous  should  not  be  sustained  as  to  the 
whole  petition,  if  such  petition  contains  other 
facts  which,  If  true,  weuld  constitute  a  valM 
basis  for  judxioent 

[Ed.  Note.— For  other  eases,  see  Pleading^ 
Cent  Dig.  H  UOZ-lllO;   Dec.  Dig.  i  355.»1 

(AdOttioMl  Syttabm*  hf  EUtoritl  Btttf.) 

2.  DlVORClS     «     187*)    —    IMPERTINUNCE     AWD 
SCANDAI.— Stbikiro  Pixadxro. 

A-  Qetitioa  to  set  aside  a  divorce  decree 
alleged  that  plaintiff  was  defendant's  lawlel 
wife  at  the  time  of  di'^otce;  that  she  was  thea 
In  the  hospital,  a  physical  wreck  and  of  tin- 
Bomd  mind,  doe  to  a  coaditioa  brought  about 
ky  the  intnuidations  and  threats  of  her  hus- 
oand|  apd  that  because  of  such  condition  was 
Unable  to  make  a  defense  to  the  suit  for  di- 
vorce; that  Bone  of  the  grounds  of  divorce  al* 
le^d  id  the  petition  were  true,  debying  each 
speci&cally;  that  she  was  compelled  by  force, 
threats,  and  intimidation  to  waive  service  of 
summons,  and  also  set  up  facts  which,  if  true. 
Would  have  constituted  a  good  defense  to  the 
petitiqa;  that  the  decree  was  obtained  by 
fraud  and  false  testimony,  showing  in  what 
the  fraud  consisted,  and  also  alleging  facts 
which,  if  tme,  showed  that  jHaintiff  had  ttJt 
been  a  bona  fide  resident  of  the  state  for  a 
year  prior  to  the  filing  of  the  petition.  Ueld, 
that  the  petition  stated  facts  which,  if  true,  en- 
titled plaintiff  to  the  relief  prayed,  and  that  it 
was  error  to  strike  it  from  the  files  because  of 
other  immaterial.  Impertinent,  and  scandalous 
allegations. 

[Ed.    Note. — For   other   cases,    see   Divorce, 
Cent.  Dig.  {S  533-548;    Dec.  Dig.  {  167.»] 
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Commtsslanenf  Opinion, '  DlTlslon  No.  2. 
EJjTor  from  District  Court,  Gftrfleld  County; 
M.  C.  Garber,  Jndge. 

Action  by  Edyth  A.  Butler  against  SUas 
A.  Butler  to  set  aside  decree  of  dtvorce. 
Judgment  for  defendant,  and  plaintiff  brings 
error.    Reversed  and  remanded. 

Hackney  &  Lafferty,  of  Wlnfield,  Kan,, 
for  plaintiff  In  error.  McKeever  &  Walker, 
of  Kuld,  for  defendant  In  error. 

HARRISON,  C.  This  action  was  filed  April 
8,  1910.  It  was  Instituted  under  the  provi- 
sions of  article  21,  c.  87,  Comp.  Laws  1909, 
by  Edyth  A.  Butler  against  SUas  A.  Butler 
to  vacate  and  set  aside  a  decree  of  divorce 
granted  SUas  A.  Butler  November  15,  1909. 
by  the  district  court  of  Garfield  county. 
Summons  was  issued  and  served.  Within  a 
few  days  subsequent  thereto,  plaintiff  filed 
an  amended  petition.  Defendant  appeared 
and  moved  to  strike  the  petition  and  amend- 
ed petition  from  the  files  for  the  following 
reasons:  "  »  »  •  That  from  an  Inspection 
and  consideration  of  both  petition  and  amend- 
ed petition  filed  herein,  It  Is  at  once  appar- 
ent that  the  matter  contained  in  said  peti- 
tions, or  either  of  them,  does  not  constitute 
grounds  for  consideration  by  this  court,  and 
Is  not  accompanied  with  the  kind  of  proof 
that  such  actions  would  necessarily  require 
to  be  attached  to  and  made  a  part  of  such 
petitions,  and  for  the  further  reason  that  it 
appears  from  an  Inspection  of  said  petltiena, 
and  each  of  them,  that  the  matter  contained 
therein  is  frivolous,  impertinent,  scandalous, 
libelous,  and  not  in  proper  and  suitable  lan- 
guage for  either  of  said  petitions,  and  that 
it  is  apparent  from  the  most  casual  inspec- 
tion that  the  purpose  of  said  petition  is  not 
to  obtain  rights  or  to  relate  a  story  of  wrongs, 
but  simply  to  cause  trouble,  and  to  disturb 
the  social  status  of  a  citizen  who  has  here- 
tofore compiled  with  the  laws  of  Oklahoma, 
and  from  casual  inspection  of  said  petition 
It  is  apparent  that  it  is  of  such  a  nature 
that  the  court  should  not  waste  its  time  or 
blot  its  records  by  considering  or  preserving 
the  same,  and  therefore  it  is  proper  and 
right  that  said  petition  and  amended  petition 
be  each'  stricken  from  the  records  of  Garfield 
county  and  not  preserved  in  any  form  or 
considered  as  legal  documents.    •    •    » » 

[1,2]  This  motion  was  sustained,  and  the 
pleadinjTS  ordered  stricken  from  the  files. 
Plaintiff's  counsel  refused  to  plead  further, 
filed  motion  for  new  trial,  which  was  over- 
ruled, and  plaintiff  appealed  to  this  court 
We  think  the  court  erred  In  sustaining  de- 


fendant's motion  to  strike.  Notwithstanding 
the  petition  contains  a  great  amount  of  sur- 
plus, redoBdant,  immaterial,  and  possibly 
scandalous  matter,  yet  among  the  mass  of 
garbage  are  material  facts  which,  if  tmcy 
should  receive  the  court's  attention  and 
would  justify  a  vacation  of  the  Judgment 
If  the  material  allegations  are  sufficient  to 
warrant  a  judgment,  the  plaintiff,  especially 
In  an  action  of  this  kind,  should  not  be 
charged  with  the  reprehensible  character  of 
the  pleadings.  The  petition  alleges,  In  sub- 
stance, that  at  the  time  the  divorce  was 
granted  Silas  A.  Butler  she  was  his  lawful 
wife;  that  she  was  then  In  the  hospital  at 
Wlnfield,  Kan.,  from  a  condition  of  health 
which  had  been  brought  about  by  the  advice; 
procurement,  threats,  and  intimidations  of 
her  husband;  that  at  that  time  she  was  a 
physical  wreck  and  of  unsound  mind;  and 
that  because  of  her  demented  mental  condi- 
tion she  was  unable  to  make  bei  defense  in 
his  suit  for  divorce. 

It  also  alleges  that  none  of  the  grounds 
for  divorce  alleged  in  bis  petition  were  true^ 
giving  the  alleged  grounds  and  denying  them 
specifically.  It  shows  that  by  threats.  In- 
timidation, and  force  a  waiver  of  service  of 
summons  was  procured  from  her  by  her  bus- 
band  at  a  time  when  she  was  mentally  in- 
competent to  act  for  herself  and  further 
contains  allegations  which,  if  true,  would 
have  constituted  a  good  defense  to  bis  peti- 
tion, had  she  been  mentally  competent  to 
look  after  her  defense  and  physically  able  to 
do  so.  It  alleges  that  such  decree  was  pro- 
cured through  fraud  and  upon  false  testi- 
mony, and  shows  in  what  the  fraud  consist- 
ed and  wherein  the  testimony  was  false.  Tt 
also  shows  that  defendant  had  failed  to  com- 
ply with  the  order  of  court  in  the  payment 
of  money  for  the  support  of  the  child. 

It  is  further  alleged  that,  some  years  prior 
to  the  fillog  of  her  husband's  suit,  they  had 
removed  from  Oklahoma  to  eastern  states 
and  resided  in  eastern  states,  and  returned 
to  Waukomls,  Okl.,  Just  before  Christmas 
in  1908,  which  fact  1'  true,  would  render 
the  decree  void,  because  the  plaintiff  had  not 
been  a  resident  of  Oklahoma  for  as  much 
as  one  year  prior  to  the  filing  of  his  petition. 
These  allegations  were  sufficient  to  entitle 
the  plaintiff  to  a  hearing,  and.  If  they  wer« 
found  true,  were  sufficient  to  entitle  her  to 
judgment  setting  aside  the  decree  of  divorce. 

Therefore  the  judgment  of  the  court  be- 
low, sustaining  the  motion  to  strike.  Is  re- 
versed, and  the  cause  remanded. 

PER  CURIAM.    Adopted  in  wholes 
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HIIiSBnSTER  T.  BliAKB. 
(Supreme  Court  of  OUaboma.    3\m»  25,  ISiS.) 

(Syttahui  hy  the  Court.) 
i.  Plbadinq  (I  291*)— WkItten  Instbuhent 

■  — BXECUTIOS— VlBTTIKD    DeNIAI.  —  AUTHOB- 
ITT. 

Uitder  Ooia».  Lava  1909,  I  6648y  providing 
that  allegations  of  the  execution  of  written  in- 
struments and  indorsements  thereon  aUall  be 
takpn  aA  true,  unless  the  denial  thereof  'be 
verified  br  affidavit,  it  ia  not-  neceasaiy  that  the 
tdeading .  in  (loestion  be  verified,  where  onl; 
the  authority  of  the  party  to  execute  is  in- 
volved. 

[Ed.  Note.— t'or  other  cases,  hee  Pleading, 
Cent  Dig.  {f  864,  86S,  866^-879;  Dec.  Dig.  I 
2»1.»] 

8.  Appsai.  Ain)  Bbbor  ({  192*)-  ObJeotionb 

IN    LOWBR    GOUST— Pl.EADIIi08. 

Objections,  that  go  to  the  form  rather  than 
legal  Buffidenoy  of  a  pleading  will  be  deelncd  to 
have  been  waived,  nnless  raised  in  the  court  be- 
low in  some  manner  preseribed  by  lavr. 

[£d.  NQte.-rFor  other  cases,  nee  Appeal  and 
Error,  Cent  Dig.  »  1221-1225,  1239;  Dec. 
Dig.  S  192.»] 

8.  Deeds  (8  47»)— Exwjotion— SioNATtma  by 
Mabk— Attestation— ACKNOwLKdGMKNT. 
An  officer's  certificate  of  the  grantor's  ac- 
knowledgment of  the  execntion  of  a  deed  filed 
for  record  is  a  sufficient  compliance  with  a  re- 
quirement of  attestation  by  witnesses  to  the 
grantor's  signature  by  mark. 

[Ed.  Note.^For  other  cases,  see  Deeds,  Cent 
Dig.  H  104-110 ;   Dec  Dig.  i  4T.»] 

4.   ACKNOWLIDOMERT    (|    62*)— AtTrHOWTT   OF 
OFnCEB^lMTEIlEST. 

Whether  or  not  an  officer  tahitiR  an  ac- 
knowledgment to  a  deed  is  or  is  not  financially 
or  beneficially  interested  in  the  transaction  ia 
a  qnestfon  of  fact;  the  burden  of  proof  being 
tipon  the  assailant  StKh  issue  of  fact  la  con- 
eluded  by  the  decrea  of  the  court  in  the  same 
manner  and  to  the  same  extent  as  are  other 
questions  of  fact 

[BJd.  Note.— For  other  cases',  see  Acknowledg- 
ment, Cent  Dig.  fi  345-347 ;   Dec.  Dig.  I  62.*] 

6.  Appeal  and  Ebrob  H  1012*>— FiWDiwas— 
•  Review— Weight  oi'  Bvidbnce. 

Where  a  case,  is  tried  by  the  court,  with- 
out the  intervention  of  a  Jury,  upon  controvert- 
ed questions  of  fact,  and  there  is  evidence  rea- 
sonably tending  to  support  its  findings,  such 
findings  will  not  be  disturbed  on  the.  weight  of 
the  evidence. 

[E«d.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Kg.  i!  3990-3992;  Dec  Dig.  | 
1012.*] 

Commissioners'  Opinion,  Division  No.  X. 
Error  from  District  Court,  Okfuskee  County ; 
John  Caruthers,  Judge. 

Action  by  Hannah  Bamett  agalnst.TV.  Ri 
Blake  and  another.  The  action  baying  beea 
dismissed  by  plaXntlCt,  the  cause  proceeded  to 
.trial  between  defendants  Blake  and  Hlls- 
meyer ;  each  claiming  Utle  to  the  land  In  con- 
troversy through  separate  conveyances  from 
.the  original  plaintiff.  From  a  Judgment  in 
favor  of  Blake,  Hihuneyer  brings  error.  Af- 
firmed. 

Lewis  O.  Lawson,  of  Holdenrllle,  for  plain- 
tl(T  In  error.  J.  B.  Patterson,  of  Okemah,  for 
'defendant  In  error. 


,  SBABP,  O,  33il>.aftlen.  w»8  bronglxt  t^. 
Hannah  Bamett  against  W.  R.  Blake  and 
Fred  B.  HUameyer,  defendants  below.  Tta*. 
action  was  aftef  wards  dismissed  by  the  plain-, 
tiff,  and  the  cause  proceeded  to  trial  betneea 
the  two  defendants;  each  claiming  title  to 
the  120  acres  of  land  in, controversy  through 
separate ,  conveyances  {lojn  the  allottee,  the 
said  Hannah'  Bainett  The'  deed  through 
which  defendant  In  error  claimed  title  was 
executed  November  6,  1909,  and  filed  for  rec- 
ord i4  the  office  of  tiie  register  of  deeds  at* 
Okemah,  on  November  8,  1909.  The  deed  to 
plaintiff'  In  error  was  executed  and  delivered 
November  0,  1909.  The  deed  to  Blake  was. 
charged  by  plaintiff  In  error  to  have  been  a 
forgery.  The  case  was  tried  before  the  court, 
who,"after  hearing  the  testimony  of  a  large' 
number  of  witnesses,  sustained  the  Bloke 
deed,  and  In  the  decree  specially  found  that 
do  the  6th  (la7  of  November,  1909,  for  a  valu- 
able and  adequate  consideration,  the  said 
Hannah  Barnett  sold  and  by  her  warranty 
deed  of  that  date  conveyed  to  the  defendant, 
W.  I^.  Blake,  aU  of  her  right,  title,  and  Inter- 
est in  the  lands  In  question ;  that  the  defend- 
ant,. Blake,  'went  Into  the  immediate  posses- 
sion of  safd  lands,  and  that  said  deed  was 
duly  recorded  as  heretofore  shown;  tha(j 
thereafter,  and  on  the  9th  day  of.  November, 
1009,  the  said  Bannah  Barnett  attempted  to 
sell  and  convey  said  lands  to  th^  said  Fred 
E.  nUsm'eyer;  th^it  on  said  date  she  executed 
and  delivered  to  him  a  deed  purporting  ta 
convey  to  him  said  lands,  but  that  on  said 
date  the  defendant  In  error,  W.  R.  Blake,  was 
the  absolute  owner  In  fee  simple  of  said  real 
estate,  and  that  plaintiff,  Hannah  Barnett, 
bad  no  interest  therein;,  that  her  deed  to 
Bllsmeyer  conveyed  no  title;  and  that  said 
Bllsmeyer  took  said  deed  with  full  knowl- 
edge of  the  prior  deed  to  Blake,  and  the  rec- 
ord thereof,  and  with  notice  of  tiie  possession 
Of  said  real  estate  by  the  said  W.  R.  Blake. 

[1]  Counsel  for  plaintiff  In  error  first  com- 
plains of  the  fact  that  defendant  Bliike's  an- 
swer, or,  as  It  was  termed  by  said  defendant, 
"reply,"  not  being  verified,  the  admission  in 
evidence  of  defendant's  deed  constituted  re- 
versible error.  Section  4312,  Wilson's  Rev. 
&  Ann.  St  1903  (section  6648,  Comp.  Laws 
1909),  provides  that:  "^n  all  actions,  allega- 
tions of  the  execution  of  written  Instruments 
and  endorsements  thereon  •  •  »  'shall  be 
taken  as  true  unless  the  denial  of  the  same 
be  verified  by  the  affidavit  of  the  party,  his 
agent  or  attorney."  Apparently  counsel  have 
misconceived  the  issues  In  this  particular. 
Defendant,  Blake,  did  not  deny  that,  subse- 
quent to  the  time  he  acquired  title  through 
bis  deed,  Hannah  Barnett  made  a  second 
deed  to  the  plaintiff  In  error,  but  charged 
that  said  second  deed  was  taken  with  full 
knowledge  of  the  defendant's  rights  and  lpos> 
session  under  hhs  prior  deed.  The  making  of 
ft  warranty  deed  In  compliance  with  the  pro. 
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Haidna  of  the  sthtttti  eftnv^k  to  the  gratitee, 
hlB  hem  or  assigns,  the  entire  Interest  of 
(3ie  grantor  In  the  premises  described.  Com- 
iJlled  Laws  1909,  1 1202.  It  mattered  not  that 
Bannah  Barnett  executed  a  second  deed,  ex- 
«*ept  In  so  far  as  It  may  have  constituted  a 
<<Ioud  upon  the  title  of  defendatat,  ai  said  de- 
fendant could  rest  8e<mre  and  rely  upon  his 
I>rlor  deed-  Therefore,  the  execution  of 
the  deed  to  plaintiff  in  error  not  being 
put  iii  issue  by  a  verified  denial,  It  tras 
Unnecessary  for  other  putposes  to  verify 
said  reply.  In  Flesher  v.  Callahan  et  al., 
122  Pac.  489,  this  court  held  that  on  a  failure 
to  verify  a  pleading  as  requite  by  section 
S648,  supra,  the  execution  of  the  instrument 
dnly  was  thereby  admitted,  and  not  the  right 
or  authority  of  the  party  to  make  it.  The 
exact  question  is  here  presented,  Hannah 
Barnett,  hbvlng  already  conveyed  her  title, 
had  n6  power  or  authority  to  execute  a  sec- 
ond deed.  Ill  Sawyer  &  Austin  Lbr.  Co.  v. 
Champlain  L^tr.  Co.,  16  Okl.  90,  84  Pac  1093, 
tt  was  said,  in  construing  another  provision 
of  the  same  section,  requiring  verification  of 
pleadings:  "Where  the  col-rectness  of  a  veri- 
fied accoubt  is  not  questioned,  hut  some  af-' 
flrmative  defense  is  pleaded,  ho' verification 
to  the  answer  is  required" — citing  cases. 
■  [2]  Counsel  objects  to  the  sufficiency  of  th^ 
denials  contained  in  the  reply;  but  it  no- 
where appear^  in  the  record  that  the  reply 
Was  challenged  by  demurred  6r  otherwise  in 
the  trial  court,  and,  the  objection  going  to  the 
form  rather  than  the  sufficiency  of  the  plead- 
ing, as  raised,  is  entitled  to  no  Consideration, 
■teohart  V.  Mathews,  29  bUl.315,116  Pac  &44. 
[3,  <]  Counsel  for  plaintiff  in  error,  while 
Vigorously  denying  that  Hannah  Barnett 
Ugned  the  Blake  deed,  at  the  same  time  de> 
hies  that  the  subscription  thereto,  if  found  to 
have  been  made,  is  a  compliance  with  section 
^965,  Comp.  Laws  1909,  and  charges  that 
Willie  J.  Brown,  the  notary  public  who  took 
the  acknowledgment,  by  reason  of  his  inter- 
est in  the  transaction,  wa^  disqualified  to  act 
In  the  premises.  This  court  has  recently 
held,  in  Campbell  v.  Harsh,  12!i  Pac.  127, 
that  an  officer's  certificate,  to  the  grantor's 
acknowledgipent  of  the  execution  of  the  deed 
idled  for  record  is  a  sufiicient  compliance 
with  the  requirement  of  attestation  of  wit- 
nesses to  the  grantor's  signature  by  mark. 
Other  recent  cases  announcing  the  same  rule 
are  Sims,  Adm'r,  v.  fiedges,  123  Pac.  155^ 
find  Walker  Bond  &  Co.  v.  Purifier,  124  Pac. 
822.  Numerous  authorities  in  support  <\t 
this  rule  are  cited  la  First  Kat.  Baoli  of 
Hailey  r.  C\enu,  10  Idaho,  224,  Tt  Pac,  024, 
109  Am..  St  Rep.  204.  We  have  searched  the 
record  plosely  and, fail  to  find  any  testimony' 
auatalnlng  the  charge  that  the  notary  public 
7ho  took  Hannah  Barnett's  acknowledgment 
tp  the  Blake  deed  w^s  dlaqwalified  to  act, 
either  in  taking  the  aciknowled^ment,  or  sul>- 
Bcrlbiag  the  joame  and  witnessing  the  mark 
•f  tb9  gratttoR  -  iWhll*  4t  iB  4ra»  tbat  t^ 


cause  of  the  probative  force  aocordM  to  the 
certificate,  as  well  as  'the  usually  Important 
conse^uMcM  of  ttie  laatrntnent  UB«lt,  pub- 
lic policy  fecbtds  that  the  act  of  taking  and 
certifying  toe  acknowledgment  should  be  ex-, 
erclsed  by  a  person  flnanclally  or  beneficial- 
ly Interested  in  the  transaction,  yet  there 
must  be  evidence  to  ttippott  tfte  ehargo,  The 
burden  of  proof  in  such  cases  rests  upon 
th»  aasailent  of  the  validity  of  the  certifi- 
cate<  The  wrtlflcata  Is  prima  fade  evidence 
of  Its  due  execution.  Ameriean  Freehold 
Land  Mortgage  CO.  v.  Thornton,  108  Ala. 
268,  19  «outh.  529^  64  Aju.  St  Rei>.  148.  No- 
aisDss  authorities  snstalnlag  this  general 
proposition  are  cited  In  a  comprehensive  bote 
to  the  above  ceM.  The  qneettoo  of  vketber 
or  not  the  officer  taking  the  acknowledgment 
is  or  is  not  financially  or  beneficially  inter* 
ested  In  the  transaction  Is  necessarily  one 
of  fact,  and  Is  concluded  by  the  verdict  of 
the  Jary  or  the  jndgment  or  decree  of  a  court 
In '  the  same  manner  and  to  the  same  extent 
as  are  other  questions  of  fact 

[S!l  Counsel  for  plaintiff  in  etroT,  hotr- 
evet,  complains  that  the  decree  of  the  trial 
court  was  wtong^  first  becauae  not  aapported 
by  the  evidence;  second,  beoaase  it  la  con- 
trary to  the  weight  of  the  evidence;  and  de- 
votee almost  100  pages  of  his  brief  to  a 
discussion  of  the  testimony.  This  conrt  hat 
repeatedly  held  that  it  will  not  lnvest!;;-ite 
the  record  to  see  whether  the  verdict  of  tiie 
jury  or  the  Judgment  of  tise  court  Is  contra- 
ry to  the  weight  of  ttie  evidence,  or  examine 
Into  the  evidence  to  ascertain  its  credibUlty; 
the  rale  being  that  where  the  evidence  la 
confll(ft1ng  this  court  will  not  review  it  to 
ascertain  where  the  vrelgbt  of  evidence  lies, 
but  If  tb^re  ta  evidence  reasonably  tending 
te  support  the  verdict  or  judgment  it  will 
not  be  set  aside.  Loeb  v.  Loeb  et  aL,  24 
OkL  884,  103  Pac.  570;  Great  Western  Mfg. 
Co.  V.  Davidson  MUl  &  Bl.  Go.,  26  OkL  626, 
110  Pac.  1008;  Burns  v.  Vaught  27  Okl.  711, 
113  Pac.  DOS;  First  Kat  Bank  of  Guyhioo 
t.  Arnold,  28  OkL  49,  118  Paa  719;  Wrongbt 
Iron  Range  Co.  v.  Leach,  123  Pac.  419;  Davla 
V.  Smith  et  al.,  28  Okl.  852,  U3  Pac.  1017; 
J.  1.  Case  Threshing  Mach.  Co.  V.  Oates,  27 
Okl.  412,  112  Pac.  980;  Freeman  v.  ISldrtdge^ 
28  OM.  '601,  110  Pac.  lDb7:  First  National 
Bank  v^,  lioehabBugh,  28  Okl.  GDS,  115  Pac^ 
786;  Roberts  v.  Markham,  26  OkL  887,  lOS 
Pac.  i2t;  kafiyhn  v.  Fisher,  28  Okl.  450. 114 
PftCi  7171  Altom  et  al.  t.  Dennis,  28  OkL 
185,  105  Pac  1012;  Eager  et  al.  v.  Seeds,  21 
Oi<l.  6C4,  96  Pac.  646;  Bretch  Bros.  r.  SL 
WlhstOn  ft  Sons, '28  Okl.  625,  IIS  Pac  795; 
Smith  t.  Stewart,  29  Okl.  26,  116  Pac.  182; 
Hunter  r.  Sptticer,  21  OkL  155,  95  Pac.  757, 
17  I*  m.  A.  (N.  «.>  622L 

Section  20,  art  7,  Wllliama'  Ann.  Oonsti* 
tntioarPFo^^^^-  "^b  all  issues  of  fact  Join- 
ed in  any  court  all  parties  may  waive  the 
right  to  have  the  same  determined  by  Jury, 
in  which  case  the.  finding  of  the  Judge,  upon 
tbe  facltf,  ataall  bava  the  force  and  effect  «l 


Digitized  by 


Google 


Okl^ 


'-'  ■OAtm  y.  B3iAWL*T 


ilSi 


ft  yerfllrt  By  JViry*  '  thi  re^ulteineat  ap- 
iplles  here  with  parttenlar  force.  A  number 
of  the  witnesses  Ih  the  Instant  Mse  wei« 
Oreek  lodlatis,  and  It  iippeat*  thkt  a  t^art,  at 
least,  of  the  testimony  vnh  liitrodtrced 
throosh  tbe  modlntti  of  an  Interpreteiri  The 
'trial  court  has  a  pecuUair  edv^ntatte  In  cases 
«f  this  ckatacter  In  weighing  ailA  cdnfaldering 
the  testtmony.  Itadeed.  the  opportunity  of 
•ecing  the  witnesses  aaA  hearing  their  tes- 
timony In  such  cases  Is  not  only  Invalaabls, 
but  almost  essential,  to  a  correct  mdentand* 
ing  of  tbe  testimony.  Kessd  et  ux.  t.  Kes- 
eel,  79  Wis.  28d,  48  N.  W.  382;  Kennsdy 
▼.  Pawnee  Trust  Co.  et  aU  128  Pae.  848.  As 
tfiere  was  evldemce  to  suK>ort  tbe  findings 
of  the  court,  the  judgtnent  of  the  court  will 
sot  be  disturbed. 

It  Is  objected  tlkat  all  etldenoe  of  th* 
transactioa  of  December  31,  1906^  was  Inad* 
mlssible,  and  for  that  reason  the  trial  court 
erred  in  finding  for  the  defendant  Again, 
we  think  counsel  axe  mistaken.  Much  of 
this  testimony  tended  to  contradict  that  giv- 
en by  Hannah  Bamett  as  to  the  execution  of 
the  original  deed  of  November  dth.  Tbe  fact 
of  a  subsequent  change  In  tbe  consideration 
did  not  destroy  the  title  acquired  l^  the  de- 
fendant. That  plalntiCT  paid  Hannah  Bar- 
uett  JS.OOO  in  cash,  in  lieu  of  the  payment 
4f  tbe. (1,000  note,  and  that  Hannah  Bamett 
nconveyed  to  defendant  the  six  lots  in  the 
town  of  Weleetka,  forming  ai  part  of  the  orig- 
inal consideration,  was  not  a  question  in 
which  the  plaintiff  in  error  was  eoncerned. 
<ro  hold  otbecwiee  wonld.  destroy  the  right 
«f  competent  parties  to  diangc,  alter,  or  mod- 
ify a  contract  once  made;  besides,  plaintiff 
In  error  having,  without  objection,  at  the 
outset  assumed  the  burden  of  proof  must  re- 
cover, If  at  all,  on  the  strength  of  his  own 
Altle,  and  not  on  the  weakness  of  that  of  his 
adversary. 

Other  objections  to  the  admissibility  of 
testimony  oir  account  of  the  pleadings  can- 
not be  considered;  no  suffldent  objection 
thereto  being  made  in  the  trial  court 

Finding  no  error  In  the  record,  the  Judg- 
ment of  the  trial  court  should  be  aflBrmed. 

PBB  CURIAM.     Adopted  in  wholes 


<S4  Okl.  GOO) 

CAnR  V.  BRAWLET. 
(Supreme  Court  of  Oklahoma.    July  18,  1912.) 

(SvUalut  If  tlM  Court.) 

GABHTSmfSNT  (|  30")  —  PKOPKBTT  STTBJKTr  — 
MORTOAGED       PERSONALTY    —    WaIVXB       0» 

MoBTOAOB— Consent  to  Sale. 

When  the  mortgagee  of  certain  cotton  gave 
the  mortgagor  authority  to  Bel)  the  cotton  and 
deposit  the  proceeds  in  a  bank  in  the  name  of 
the  mortgagor's  bondsmen  in  a  suit,  and  tbe 
same  was  done,  the  lien  of  the  mortgage  was 
discharged,  and  the  funds,  prior  to  reaching  the 


moHgasM,  weH  Mdlrfeet  to  gamlshment  «t  tli4 
instance  of  a  creditor  of  tbe  nortgasor. 

[Ed.  Notq,— For  other  cases,  see  Garnish- 
ment, Cent  Dig.  {(  48^60;  Dec.  Dig.  {  30.*] 

Commlssienefs'  Opinion,  Dlrislon  No.  2. 
Error  from  District  Court,  Lincoln  Countyc 
Roy  Hoffman,  Judge. 

Action  by  X.  J.  Bmwley  against  Bi  W. 
Carr.  Judgmcsnt  for  plaintiff,  and  defendant 
brings  error.    Reversed. 

Geo.  B.  Rittenhouse  aiid  P.  A.  Rlttenhouse, 
both  of  Chandler,  for  plaintiff  In  error.  W. 
L.  Johnson,  of  Chancer,  for  defendant  in 
error. 

BRBWER,  O.  Brawley  was  plaintiff  below 
and  Carr  was  defendant  The  defendant  in 
error,  B.  J.  Brawley,  as  plaintiff  below,  sued 
plaintiff  m  error,  B.  W.  Carr,  as  defendant 
below,  for  the  alleged  conversion  of  a  sum  of 
money,  alleged  to  have  been  the  proceeds  of 
a  crop  of  cotton  raMed  by  a  man  named  Wal- 
lace, and  on  which  plaintiff  held  a  mortgage. 

It  seems  that  Wallace  raised  soifae  cotton. 
3Se  gave  two  mortgages  on  It  Carr  became 
the  owne^  of  the  first  mortgage  by  assign- 
ment Brawley  owned  the  second  mortgage. 
Carr  sued  Wallace  in  replevin  for  the  cotton 
under  the  first  mortgag&  Wallace  defended 
and  needed  bondsmen,  so  as  to  retain  tbe  cot- 
ton and  finish  gathering  it  Brawley  agreed 
for  Wallace  to  sell  the  cotton  and  deposit  tbe 
proceeds  tn  a  bank  in  tbe  ndme  of  Ward  and 
Davidson,  the  bondsmen  of  Wallace  in  the 
replevin  suit,  to  the  end  that  tfa^  be  held 
harmless.  This  was  done.  Carr  prevarlled  in 
the  replevin  suit,  and  sufficient  of  the  funds 
In  bank  were  used  to  pay  Carr's  Judgment 
But  it  seems  Wallace  was  also  indebted  ttt 
Carr  on  another  matter,  a  promissory  note, 
in  no  wise  connected  with  the  mortgages. 
Carr  sued  Wallace  on  this  note,  obtained 
Judgment,  and  garnished  the  bank.  Ward, 
and  Davidson,  Impounding  tbe'balance  of  the 
fund  derived  from  the  sale  Of  the  cotton 
crop.  Isaue  was  Joined  on  tbe  answers  of 
the  garnishees  and  resulted  In  an  order  on 
the  bank  to  pay  $S5.6S  of  the  fund  into  the 
Justice  court  to  apply  on  Carr's  Judgment 
against  Wallace.  This  sum  was  so  paid  Into 
court  by  the  bank,  where  It  remained  at  tbe 
time  this  suit  was  brought,  and  at  tbe  time 
of  the  trial.  Brawley  was  not  a  party  to 
these  proceedings.  Under  this  situation,  and 
while  the  money  was  in  court,  Brawley 
brought  this  action  tn  conversion  against  the 
Justice,  the  constable,  and  Carr,  the  plaintiff. 
The  court  sustained  a  demurrer  as  to  the  two 
officers,  but  overruled  it  as  to  Carr.  The  case 
was  tried  to  a  Jury,  who  found  for  Brawley 
and  against  Carr  in  the  sum  of  $92.67,  which 
appears  to  have  been  the  total  balance  of 
the  cotton  funds  in  the  bank. 

It  Is  contended  here,  first,  that  there  was 
no  demand;  second,  that  Brawley,  in  con- 
senting that  Wallace  sell  the  mortgaged  cot- 
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tea  and  put  tbe  proceeds  In  the  bank,  lost 
the  Hen  under  the  mortgage,  and  that  the 
ftnids  were  subject  to  garnishment  at  the  suit 
of  Carr  as  a  creditor. 

-  We  shall  not  discuss  the  question  of  de- 
mand, as  our  Tiews  on  the  second  proposition 
render  the  same  unnecessary.  • 

I'be  second  proposition,  we  think,  requires 
*  reversal  of-  the  case.  The  mortgagee  gave 
authority  to  the  mortgagor  to  sell  the  cotton 
and  make  use-  of  the  proceeds,  at  least  tem- 
porarily, for  his  own  purposes.  He  used  a 
portion  of  the  proceeds  in  discharging  a  judg- 
ment against  himself.  The  remainder  was 
deiH)8lted  as  a  general  deposit  in  the  bank  in 
the  name  of  Ward  and  Davidson.  Had  the 
mortgagee  required  them  .Ijp  be  deiwsited  in 
her  name  after  being  so  deposited,  she  would 
have  been  safe.  This  course  was  not  pur- 
sued. 

That  there  was  a  waiver  of  the  lien  of  the 
mortgage  as  a  result  of  the  mortgagee's  con- 
s.ent  to  the  sale  Is  elementary.  Mortgage  Se- 
curity Co.  V.  Elevator  Co.,  6  N.  D.  412,  71  N. 
W.  4^0;  Drpxel  v.  Murphy,  59  .Js'eb.  210,  8© 
N.  W.  813;  .ffrick  Co.  v.  Milling  Co.,  51  Kan. 
370,  32  Pac.  1103;  I'artrldge  v.  M.  D.  leva- 
tor Co.,  75  Minn.  496,  78  N.  W.  85;  Cobbey 
on  Chattel  Mortgages,  $  C36;  Joucs  on  Chat- 
tel Mortgages  (5^  Ed.)  J  4(i5;  Hammon  on 
Chattel  Mortgages,  p.  142.  - 

The  lien  of  ttie  mortgage  does  not  follow 
the  proceeds  of  a  sale  of  the  mortised  prop- 
erty, where  the  mortgagee  consented  to  the 
sale.  The  case  of  Mater  v.  Freeman,  112  CaL 
8,  44  Pac.  357,  53  Am.  St.  Kep.  151,  is  a  case 
very  much  in  point  In  the  syllabus  it  is 
said:  "If  a  mortgagee  of  chattels  authorized 
tbe  mortgagor,  as  his  agent,  to  sell  the  mort- 
gaged proi)erty,  and  to  dci)oslt  the  proceeds 
in  a  bauk,  to  be  applied  ou  the  mortgage  debt, 
and  a  sale  ia  made  under  such  authorization, 
the  lien  of  the  mortgage  does  not  attach  to 
the  proceeds,  ^nd  they  are  subject  to  attach- 
ment by  the  other  creditors  of  the  mortgagor. 
Keither  a  trust  nor  an  equitable  assignment 
la  created  in  favor  of  a  mortgagee  of  chat- 
tels on  tbe  i)roceeds  of  their  sale  when  he 
authorized  the  mortgagor  to  sell  them,  to  col- 
lect the  proceeds  of  the  sale,  and  to  deposit 
them  in  a  bank,  to  be  applied  on  the  mort- 
gage debt" 

In  the  opinion  it  is  said:  "There  are  many 
decisions  that  the  mortgagee  of  chattels  may; 
authorize  the  mortgagor. to  sell  the  i^ciuubec- 


ed  property  and  apply  thie  proceeds  of  sale 
upon  tbe  debt  secured,  and  that  such  an 
agreement  does  not  render  the  mortgage 
fraudulent.  In  law,  nor  affect  the  lien  thereof 
prior  to  the  sale  (Brackett  t.  Harvey,  91  N. 
Y.  221;  Muiiay  v.  McNealy,.86  Ala.  234  £6 
South.  565],  XX  Am.  St  Bep.  33;  lane  t. 
Starr,  1  8.  D.  107  [45  N.  W.  212],  end  cases 
cited);  but  we  have  found  no  case  in  which 
the  Uen  was  held  to  attach  to  the  proceeds 
unpaid  by  the .  purchaser.  The  doctrine  of 
tbe  case  of  [White  Mountain  Bank  t.  West], 
46  Me.  IS,  above  cited,  Is  tliat  if  the  mort- 
gagee 'wished  to  reach  tbe  proceeds  in  the 
hands  of  the  purchasers  he,  like  other  cred- 
itors, should  have  resorted  to  a  trustee  pro- 
cess under  the  statute.' " 

In  the  case  of  White  Monataln  Bank  t. 
West  et  al.,  46  Me.  20,  In  the  course  of  the 
opinion  it  Is  said:  "If  West  bad  the  right 
to  sell  the  lumber,  then  he  could  give  a  good 
title.  His  8tlpulatl<m  that  the  avails  should 
be  paid  over  to  Carleton  was  personal  only; 
and  any  default  on  his  part  in  this  respect 
could  not  affect  the  title  of  his  vendee.  Nor 
did  this  consent  for  him  to  sell  make  him  aa 
agent  of  Carleton  for  that  purpose.  It  was 
a  release  of  the  mortgage  claim,  in  case  of  a 
sale.  The  effect  of  a  mortgage  with  such 
consent  for  the  mortgagor  to  s^  was  to  bold 
the  property  for  the  mortgagee  against  at- 
taching creditors;  but  from  the  time  of  sale 
tbe  lien  of  the  mortgagee  was  extinguished, 
and  the  mortgagee  was  left  with  no  security 
but  the  personal'  promise  of  the  mortgagor  to 
pay  the  proceeds  to  bim.  And  if  be  wished 
to  reach  the  proceeds  in  the  bands  of  the 
purchasers  he,  like  other  creditors,  should 
have  resorted  to  a  trustee  process  under  the 
statute."  See,  also.  Waters  ▼.  Bank,  65  Iowa, 
234,  21  N.  W.  582. 

If  tbe  sale  ot  tbe  mortgaged  property  In 
this  case  had  been  without  consent  and  tbe 
proceeds  could  be  traced,  the  party  appropri- 
ating same  having  notice  of  the  mortgage. 
Quite  a  diSermt  question  would  be  presented. 

We  conclude  that  the  plaintiff  below.  In 
consenting  to  the  sale  of  the  mortgaged  prop- 
erty, waived  tbe  lien  of  tbe  mortgage,  and 
that  she  had  no  lien  on  tbe  proceeds,  and 
that  therefore  the  same  were  subject  to  the 
process  sued  out  by  the  creditor. 

It  follows  that  tbe  cause  should  be  re- 
versed. 

PER  CURIAM. .  Adopted  In  whola' 
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'  CRABTKBB  v.  STATB. 

(Criminal  Court  of  Appeals  of  Oklahoma. 
Sept.  12,  1912.) 

Appeal  from  Osage  County  Court;  C  T. 
Bennett,  Judge. 

W.  T.  Crabtrce  was  convicted  of  violating 
ihe  probibitorj  law,  and  appeals.  Appeal  dis- 
missed. 

Roberts  &  Scales,  of  Pawhuska,  for  plaintiff 
in  error.  '  Smith  C.  Matson,  Asst  Atty.  Gen., 
for  the  State. 

PER  CURIAM.  Plaintiff  in  error,  W.  T. 
Crnbtree,  was  convicted,  at  the  July,  1911, 
term  of  the  county  court  of  Osage  county,  on 
a  charge  of  having  unlawful  possesslan  of  in- 
toxicating liquor  with  intent  to  sell  the  same, 
and  his  punishment  fixed  at  a  fine  of  $250  and 
imprisonment  in  the  county  jail  for  a  period  of 
three  months. 

The  Attorney  General  has  moved  to  dismiss 
the  appeal  on  the  following  grounds:  "Because 
the  record  shows  that  this  is  an  attempted  ap- 
peal from  a  judgment  of  conviction  for  a  mis- 
demeanor rendered  in  the  county  court  of  Osage 
county  on  the  24Ch  day  of  July,  1911,  and  the 

?ietition  in  error  and  case-made  were  not  filed 
n  this  court  until  the  18th  day  of  October, 
1911,  more  than  60  days  after  the  rendition  of 
such  judgment;  no  order  having  been  made 
extending  the  time  within  which  to  file  petition 
in  error  and  case-mude  in  this  court  beyond 
the  60  days  allowed  by  law." 

The  motion  is  well  taken,  and  most  be  sus- 
tained. 
The  appeal  is  accordingly  dismissed. 


LEISHMAN  V.  STATB. 

(Criminal  Conrt  of  Appeals  of  Oklahoma. 
Sept.  14,  1912.) 

Appeal  from  Oklahoma  County  Court;  John 
W.  Hayson,  Judge. 

John  Leishman  was  convicted  of  violating 
the  prohibitory  law,  and  appeals.     Reversed. 

'  Giddings  &  Giddings,  of  Oklahoma  City,  for 
plaintiff  in  error.  Smith  C.  Matson,  Asst 
Atty.  G«ii.,  for  the  State. 

PER  CURIAM.  The  plaintiff  in  error  was 
convicted  in  the  county  court  of  Oklahoma 
county  on  a  charge  of  selling  intoxicating  liq- 
uor, and  on  the  28th  day  of  Maroh,  1911,  was 
adjudged  to  pay  a  fine  of  $50  and  be  confined 
In  the  county  jail  for  a  period  of  30  days.  He 
perfected  his  appeal  in  this  court  in  due  form. 

The  proof  upon  the  part  of  the  state  estab- 
lishes the  sale.  The  testimony  on  the  part  of 
the  defense  flaily  contradicts  the  prosecuting 
witness.  The  acoused  testified  on  his  own  be- 
half .that  he  was  in  bed  sick  on  the  date  the 
sale  was_  made  as  contended  by  the  state,  and 
his  physician.  Dr.  Kiihn,  corroborated  his  tes- 
timony, and  says  that  the  accused  was  in  bed 
for  two  or  three  days  prior  and  subsequent  to 
the  date  upon  which  the  prosecuting  witness 
claims  to  have  purchased  the  whisky.  In  ad- 
dition, the  prosecuting  witness,  after  having 
voluntarily  filed  the  complaint  against  the  ac- 
cosed,  went  to  the  county  attorney's  Office  and 
made  a  written  statement  to  the  effect  that 
he  did  not  purchase  the  whisky. 

The  following  instruction  of  the  court  Is 
complained  of  as  ground  for  reversal,  In  view 
of  the  facts  in  this  ease:  "You  are  the  exclu- 
sive judges  of  the  weight  and  credibility  of  the 
witnesses  in  this  case,  and  in  determining  what 


weight  and  credit  yon  wlH  give  to  the  testi- 
mony .of  any  witness  ^ou  will  take  into  con> 
sideration  the  appearance  of  the  witness  on  the 
stand,  his  manner  of  testifying,  bis  interest  or 
lack  of  interest  in  the  result  of  this  case,  and 
his  opportunity  or  lack  of  opportunity  for 
knowing  and  seeing  the  things  about  which  be 
has  testified ;  aud  if  you  believe  that  any  wit- 
ness has  willfully  testified  falsely  in  any  mate- 
rial matter,  you  may  disregard  the  whole  of 
such  witness'  testimony,  unless  the  same  is 
corroborated  hy_  other  witnesses  whom  you  be- 
lieve have  -testified  truthfully  in  such  matter, 
or  by  other  competent  credible  testimony.'* 
This  Instruction  has  been  repeatedly  condemned 
by  this  court  It  should  not  be  given  at  all, 
and  is  held  to  be  especially  harmfnl  in  a  case 
where  the  facts  are  controverted.  See  Rea  v. 
State,  3  Okl.  Cr.  200,  105  Pac.  381;  Manning 
v.  State,  5  Okl.  Cr.  iM2,  115  Pnc.  612 ;  Fletch- 
er V.  State,  2  OU.  Cr.  300,  101  Pac.  500,  23 
L.  R.  A.  (N.  S.)  581.  The  trial  courts  are 
warned  against   giving  such   instructions. 

Let  the  judgment  be  reversed,  and  the  cause 
remanded,  with  direction  to  grant  a  new  trial 


ROBERTS  et  al.  y.  STATBL 

(Criminal  Court  of  Appeals  of  Oklahoma. 
Sept.  14,  1912.) 

Appeal  from  District  Court,  Love  County; 
S.  H.  Russell,  Judge. 

Press  Roberts  arid  Martin  Cavins  were  con- 
victed of  aggravated  assault,  and  appeal.  Dis- 
missed. 

Brown  &  Brown,  of  Ardmore,  for  plaintiff* 
in  error. 

PER  CURIAM.  Press  Roberts  and  Martin 
Cavins  were  convicted  of  aggravated  assault  on 
an  information  wherein  they  were  charged  with 
a  felonious  assault.  The  judgment  and  sen- 
tence were  entered  on  November  29,  1010,  from 
which  judgment  the  defendants  appealed.  On 
September  10th,  by  their  counsel  of  record, 
plaintiffs  in  error  "filed'  a  motion  dismissing 
their  said  appeal. 

,  The  appeal  is  therefore  dismissed,  and  the 
cause  remanded  to  the  district  court  of  Love 
county,  with  direction  to  enforce  its-  judgment 
therein,  ^. 


THOMPSON  et  al.  ▼.  MURRAY. 

(Supreme  Court  of  Oklahoma.     Aug.  20, 
1912.) 

Appeal   and   Brrob    (fS  861,   7T3*)— Writ 

OP    EBBOB— DlSMISSAI.. 

The  petition  in  error  and  case-made 
were  filed  and  summons  in  error  issued  Mav 
29,  1911,  On  June  2,Sd  defendant  in  error 
moved  to  have  the  petition  in  error  made 
more  definite  and  certain,  by  stating  the 
names  of  the  plaintilTs  in  error  on  behalf  of 
whom  the  petition  was  prosecuted,  which  mo- 
tion was  sustained  on  September  12th.  Tliis 
order  was  never  complied  with,  and  on  May 
■9;  1912,  defendant  moved  to  dismiss  because 
of  such  failure,  and  also  because  the  case 
had  never  been  briefed.  Held  that,  no  re- 
sponse having  been  made  to  the  motion,  or 
application  made  for  leave  to  file  briefs  out 
of  time,  or  to  then  comply  with  the  order, 
the  moticin  would  be  sustained. 

'  [Eid.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  JJ  1941-1959,  3104,  SlOft- 
3110;    Dec.  Dig.  If  361,  773.*] 
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CQnunJs^ionere'  Opln|0B,  tilvlslpn  No.  1, 
Error  from  District  Court,  OarTln  County; 
B.  McMillan,  Judge. 

Action  by  W.  W.  Murray,  as  guardian  for 
Ayleene  and  Winnie  Irene  Carr,  against  J. 
B.  Tbonipson,  as  trustee  for  the  Roberts- 
Johnson  Rand  Shoe  Company,  and  others. 
From  a  judgment  for  plaintiff,  defendants 
bring  error.    Dismissed. 

J.  B.  Thompson,  of  Pauls  Valley,  for  plain- 
tiffs in  error.  Carr  &  Field,  of  Pauls  Valley, 
for  defendant  In  error. 

AMES,  C.  On  May  29,  1»11,  the  petition 
In  error  and  case-made  were  flled  and  sum- 
mons In  error  Issued.  On  Jupe  23d  the  d'v 
fendant  in  error  filed  a  motion  to  make  the 
petition  In  error  more  definite  and  certain, 
by  stating  the  names  of  the  plaintiffs  in 
error  on  behalf  of  whom  the  petition  in  er? 
ror  was  prosecuted.  On  September  12th  this 
motion  was  sustained.  The  order  of  the 
court  has  never  been  complied  with.  On 
May  9,  1912,  the  defendant  In  error  flled  a 
mqtion  to  dismiss  the  appeal  for  two  rea- 
sons— one  because  the  case  had  never  been 
briefed  by  the  plaintiffs  in  error,  as  re- 
quired by  the  rules  of  the  court,  and  the 
ether  because  the  order  of  the  court  requir- 
ing the  petition  in  error  to  be  made  more 
definite  and  certain  has  never  been  com- 
plied with.  No  response  has  ever  been  made 
to  this  motion,  nor  has  any  application  been 
made  for  leave  to  file  briefs  out  of  time,  or 
make  the  petition  more  dednlte  and  certain, 
as  required  by  the  order  of  the  court 

The  motion  to  dismiss  the  appeal  should 
therefore  be  sustained. 

PER  CURIAM.    A^OBted  In  whole. 


SMOOT  &  ABBOTT  v.  W.  L.  MOODY  &  CO. 
(Supreme  Court  of  Oklahoma.    Aug.  2&,  1912.) 

(Syllabut  by  the  Court.) 

1.  WlTHESSES  a  37*)  — KnOWLEDQE  Of  WIT- 
NESS—Gbade  OP' CoTToS'— Value. 

It  is  not  error  to  refuse  to  permit  a  wit- 
ness to  testify  as  to  the  ^rade  or  value  of  cot- 
ton in  Galveston,  when  it  affirmatively  appears 
from  bis  teptinony  that  he  did  not  clostr  ttte 
cotton  at  the  time  it  was  shipped  by  him,  and 
did  not  know  its  value  at  the  time-  involved. 

[Ed.  Note. — For  other  cases,  see  Witnesses, 
Cent  Dig.  !i  80-87;  Dec.  Dig.  f  37.») 

2.  Trial  (|  141*)— Peremmoby  iHstftucnoss 
— Uncontbadicted  Evidesce.  ' 

It  is  not  error  to  give  a  peremptory  in- 
stmction,  when  the  evidence  in  fayor  of  one 
of  the  parties  is  uncontradicted. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Ufg.  i  336;   Pec  Dig.  §  141.*] 

Commissioners'  Opinion,  Division  No.  1. 
Error  frOm  District  Court,  Blaine  County; 
Frapk  M.  Bailey,  Judge. 

Action  by  W.  L.  Moody  &  Oo.  against 
Smoot  ft  Abbott  en  account.  Judgment  for 
plaintiffs  and  defendants  bring  error.  Af- 
frmed. 


I.  H.  Lookabaugh,  of  Watonga,  for  plain- 
tiffs in  error.  H.  N.  BoardnaB,  of  Watonga, 
for  defendant  in  error. 

,  AMES,  C.  The  suit  waq  brought  by  the 
defendants  in  error,  who  will  hereafter  be 
called  the  plaintiffs,  upon  aa  open  account 
The  plalatiffs  wave  engaged  In  the  cotton 
business  in  Galveston,  and  the  defendants 
were  operating  a  gin  at  Dil]on,  Okl.  The  de- 
fendants consigned  cotton  at  varioqs  times 
to  the  plaintiffs,  under  contract,  by  which 
t|iey '  were'  permitted  to  draw  against  the 
cotton  for  a  reasonable  amptint,  same  to  be 
carried  on  their  account,  Interest  to  be  charg- 
ed at  6  per  cent  pee  annum,  and  the  cot- 
ton to  be  held  by  tl^e  plaintiffs  and  sold  for 
the  account  of  the  defendants,  at  their  re- 
Queet;  it  Mag  understood  that.  In  the 
•reDt  the  price  of  cotton  declined,  the  de- 
fendants should  remit  so  as  to  protect  a 
margin,  witk  the  plaintiffs.  After  holding  the 
cotton  for  several  months,  the  price  declined, 
and  the  plaintiffs  were  authorized  to  sell. 
After  the  sales  were  all  made,  it  was  ascer- 
tained that  a  balance  was  due  the  plaintiffs, 
and  snit  was  brought  for  this  balance.  The 
defendants  filed  an  answer  and  cross-petl- 
tipn,  in  which  they  denied  Uie  correctness  of 
the  account,  and  alleged  that  the  cotton  was 
improperly  graded,  and  was  not  sold  In  good 
faith,  but  had  be^i  sold  long  prior  to  the 
time  when  it  was  so  reported  to  the  defend- 
ants, at  a  ufuch  higb^  price  tbfin  that  re- 
ported. The  plaintiffs'  evidence  sustained 
the  allegations  of  their  petition,  and  the 
defendants'  evfdence  wholly  ifalled  to  estab- 
lish the  allegations  of  their  cross-petition. 
The  errors  assigned  are  In  the  rejection  of 
evidence  offered  by  the'  defendants,  and  In 
the  giving  of  a  peremptory  instruction  for 
the  pljtiotiffs. 

[1]  The  evidence  rejected  wias  offered  by 
the  defendants  for  the  purpose  of  showing 
the  grade  of  the  cotton  and  Its  market  val- 
ue, but  it  afllripatively  appeared  from  the 
testimony  of  the  defendants  themselves  that 
they  did  not  have  the  cotton  graded  at  the 
time  they  shipped  \t,  that  they  did  not 
know  anything  about  Galveston  grades,  and 
had  no  experience  with  them,  that  they  did 
not  know  at  t^e  time  ^f  the  sale  what  cotton 
was  worth,  oc  what  the  particular  grades 
were  worth,  that  they  did  pot  know  how 
It  should  have  been  classed,  and  that  they 
did  not  know  its  weights.  This  being  true, 
it  is  manifest  that  the  court  did  not  err  fa 
refusing  to  permit  them  to  testify  as  to  Its 
value. 

[2]  There  being  no  competent  evidenca  con- 
ttadlctlng  that  of  the  plaintiffs,  the  action 
of  the  trial  «ourt  in  instructing  a  verdict 
for  the  plaintiffs  Is  correct  and  we  think 
the  Judgment  should  be  affirmed. 

PER  CURIAM.     Adopted  in  whole. 
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MEMORANDUM  DECISIONS 


Hr  parte  MAZB.  (Cp.  1,722.)  (Supreme 
Court  of  Cnlifornia.  June  6,  1912.)  In  the 
matter  of  the  application  of  Fred  Li.  Maze,  on 
habeas  corpas. 

PER  CURIAM.  The  writ  la  discharged,  and 
the  petitioner  is  remanded  to  cuatody. 


Ex  parte  SCOGGAN.  (Cp.  1,721.)  (Supreme 
Court  of  California.  June  6,  1912.)  In  the 
inAtter  of  the  application  of  John  Scoggan,  on 
habeas  corpus. 

PER  CURIAM.  The  writ  Is  discharged,  and 
the  petitioner  is  remanded  to  custody. 


BRJTIRH  AMERICA  ASSUR.  CO.  t. 
COLORADO  ft  S.  RT.  CO.  (Supreme  Court 
of  Colorado.  May  6,  1912.)  Dissenting  opin- 
ion.    Por  majority  opinion,  see  125  Pac.  508. 

WHITE.  J.  (dissenting).  When  the  legisla- 
tive act  of  1903  became  effective,  no  loss  had 
occurred  under  the  insurance  policy.  Therefore 
I  think  no  right  had  accrued  that  could  be  the 
subject  of  assignment  under  the  terms  of  the 
policy.  To  that  portion  of  the  opinion  holding 
otherwise  I  dissent,  and  am  of  the  opinion  that 
the  antisubrogation  clause  of  the  legislative  act 
of  1903  is  involved  in  a  proper  determination 
of  the  controversy,  and  its  constitutiooality 
•bovld   be   determined   herein. 


FOSSETT  V.  STATE.  (Criminal  Court  of 
Appeals  of  Oklahoma.  Sept  3,  1912.)  Appeal 
from  Custer  County  Court;  R.  P.  Phillips, 
Special  Judge.  Mrs.  J.  M.  Fossett  was  con- 
victed of  a  violation  of  the  prohibition  law, 
and  she  appeals.  Affirmed,  nee,  also,  6  Okl. 
Cr.  629,  117  Pac  653.  Leroy  Jones,  of  Cordell, 
for  plaintiff  in  error.  The  Attorney  General, 
for  the  State. 

PER  CURIAM.  The  plaintiff  in  error  was 
convicted  on  an  information  which  charged  the 
unlawful  possesxion  of  32  pints  of  whisky  and 
12  bottles  of  beer,  with  the  intent  to  sell  the 
same,  and  was  sentenrrJ  to  be  confined  in  the 
county  jail  for  a  period  of  80  days  and  to  pay 
a  fine  of  $350.  The  case  was  tried  without  a 
jury  by  consent  of  the  parties.  It  is  contended 
that  the  evidence  is  insufficient  to  support  the 
findings  and  judgment  of  the  trial  court.  On  a 
careful  examination  of  the  record,  we  are  of 
opinion  that  the  appeal  in  this  ease  is  without 
merit  The  judgment  of  the  county  court  of 
Custer  county  is  therefore  affirmed. 


(52  Colo.  680 

HOIjDBJN  t.  STATEL  (Criminal  Court  of 
Appeals  of  Oklahoma.  Aug.  21,  1912.)  Appeal 
from  Oklahoma  County  Court ;  John  W.  Hay- 
son,  Judge.  P.  W.  Hblden  was  convicted  of 
violating  the  prohibitory  law.  and  apppals.  Af- 
firmed. Pruiett,  Wilson,  Sniggs  &  Wilson,  of 
Oklahoma  City,  for  plaintiff  in  error.  Smith  C. 
Matson  and  E.  O.  Spilman,  Asst  Attys.  Gen., 
for  the  State. 

PER  CUHIAM.  The  plaintiff  in  error,  P. 
W.  Holden,  was  convicted  at  the  May,  1911, 
term  of  the  county  court  of  Oklahoma  county 
on  a  charge  of  having  unlawful  possession  ot 
intoxicating  liquor  with  intent  to  sell  the  same, 
and  his  punishment  fixed  at  Imprisonment  in 
the  county  jail  for  a  period  of  six  months  and 
a  fine  of  $500.  We  have  carefully  examined  the 
record  and  find  no  error  sufficient  to  Justify  a 
reversal  of  the  Judgment  It  is  therefore  af- 
firmed. 


KEJLLBT  T.  STATE^  (Criminal  Conrt  of 
Appeals  of  Oklahoma.  Aug.  26,  1912.)  Appeal 
from  Ottawa  County  Court;  W.  Y.  Quigley, 
Judge.  Theodore  E.  Kelley  was  convicted  of 
violating  the  prohibitory  law,  and  he  appeals. 
Affirmed.  O.  F.  Mason,  of  Miami,  for  plaintiff 
in  error.  Smith  O.  Matson,  Asst  Atty.  Gen., 
for  the  State. 

PER  CURIAM.  The  plaintiff  in  error, 
Theodore  E.  Kelley,  was  convicted  at  the  Janu- 
ary, 1911,  term  of  the  county  court  of  Ottawa 
county  on  a  charge  of  selling  intoxicating  liq- 
uor, and  his  punishment  fixed  at  a  fine  of  $150 
and  imprisonment  in  the  county  jail  for  a  period 
of  60  days.  Upon  a  careful  examination  of  the 
record,  we  find  no  error  sufficient  to  justify  a 
reversal  of  this  cause.  The  judgment  of  the 
trial  court  is  therefore  affirmed. 


NIDIFFER  ▼.  STATE  (Criminal  Court  of 
Appeals  of  Oklahoma.  Aug.  20,  1912.)  Appeal 
from  Ottawa  County  Court;  W.  Y.  Quigley, 
Judge.  John  Nidiffer  was  convicted  of  violating 
the  prohibitory  law.  and  he  appeals.  Affirmed. 
O.  F.  Mason,  of  Miami,  for  plaintiff  in  error. 
Smith  C.  Matson,  Asst.  Atty.  Gen.,  for  the 
State. 

PER  CURIAM.  The  plaintiff  in  error  John 
Nidiffer.  was  convicted  at  the  January,  1911, 
term  of  the  county  court  of  Ottawa  county  on  a 
charge  of  selling  intoxicating  liquor,  and  his 
punishment  fixed  at  imprisonment  in  the  county 
}ail  for  a  period  of  60  da^s  and  a  fine  of  $15(). 
Upon  a  careful  examination  of  the  record,  we 
find  no  error  sufficient  to  justify  a  reversal  of 
this  cause.  The  judgment  of  the  trial  court  is 
therefore  affirmed. 
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